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INTRGDUCTION.

The Pupjab Regulation of Accotints 'Aet, 1930,
is the first measure of its kind that has been enacted by
an Indian Legisiature. Much hest and controversy
centred round it, when it was oun the anvil, Some
bailed it as a most beneficent piece of legislation, which
might prove a panaces for most of the ills, to which
tbe Pupjab peasantry is subject. Others condemned it
outright, as a class " measure, caleulated to lay axe at the
very root of the credit of the rural population in the
Province. The trade, it is predicted by the latter, is
bound to shrink and the sgricultural operations
hampered as the moreyed classes will be reluctant to
advance money in the face of the restrictions and
penaltios laid down in this Act.

There is much to be eaid on either side, The State
in all times, owes & duty to its subjects, to 80 organize
its activities of administration asto secure the greatest
happiness of the greatest pumbers. It has, therefore,
to concert the necessary measures if it is convinced
that a few astute and unscrupulous members of the
society are preying upon the ignorance and helpless-
ness of the masses. But adequate safeguards must,
at the same time, be provided against the restrictions
working to the other extreme and affecting adversely
the legitimate avocations of honest and innocent people.
The State hag to reconcile between the two extremes
of individual liberty amounting to a license and the
restraints which might bar the legitimate freedom of
contract, not trenching upon the legitimate right of
others, in distress or difficulties,



i INTRODUCTION

As one reads this Act, the jdes grows upon
one's mind that this measure is of far-reaching conse-
quences and it is therefore, of wtmost importance that
the public, the membérs of the bar wnd the Bench shounld
study the Act and thoroughly, understand its provisions.

HARNAM SINGH.
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THE

Punjab Regulation of Accounts
Act, 1930.

PUNJAB ACT 1 OF 1930.

(Received the assent of His Excellency the Governor
on the 19th Januory, 1930, and that of His Excellency
the Viceroy and Governor-General on the 9th March
1930, and was first published in the Pupjab Government
Gavette of the 21st March, 1930) :~—

T —

~ An Act to reguiate the keéping of accounts
of certain transactions,

WHEREAS it i8R expedient to make provision for

rei;ulating the keeping of acconnts

Preamble. relating to certain transactions in the

Punjab, and whereas, the previous sanction of the

Governor-General under Section 80-A (3) of the

Government of India Act has been obtained; it is
hereby enacted as follows s—

Short ttle, ex- _ 1+ (1) This Act may be called the

tent end com- Punjab Regulation of Accounts Act,
mencement. 1930, :

(2) It extends to the Punjah.
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(3) It shall come into force on such date as the
Local Government may, by notifigation, appoint in this
behalf :

Provided that this date shall not be earlier tinm
siz ‘months or later than ore year after the date of
final publicati on of the rules made nuder Section 6.

Definiti 2. In this Aect, unless there is:
eHntkons. anything repugnant in the smhject or

context—

(1) “Bank” means & compapy carrying on the
business of banking and registered under any of the
enactments relating to companies for the time being
in force in the United Kingdom or in .any of the
Colonies or Dependencies thersof or in British india
or incorporated by an Act of Parliament or by Royal
Charter or Letters Patent or by any Act of the Indian
Legislature,

2) “Company” means & company registered sudex
sty of -the enactments relating to companies for the
time being in force in the United Kingdom or any of
the Colonies or Dependencies thereof or in British
India or incorporated by an Act of Parliament or by
Royal Charter or Letters Patent and includes Life
Assurance Companies to which the Indian Life Assur-
suce Companies Act, 1212, applies.”

(3 “Co-operative Society” means a society regise
tered under the provisions of Co-operative Societies -
Act, 1912,

. {4} “Court” includes a conrt acting in the exercise
of insolvency jurisdiction,

" (5) "Creditor” means a person who in the regular
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course of business advances a loan as defined in this
Act and shall include subject to the provisions of section
3 the legal representatives and the successor-in-interest
whether by inheritance, assignment or otherwise of the
person who advanced the loan,

{6) “Interest’’ includes the returs to be made oaver
and sbove what was actually lent, whether the same
is charged or sought to be recovered specifically by
way of interest or otherwise.

(?) “Loan” means an advance whether of money
or in kind at interest and shall include any transaction
which the court finds to be in substanee & loan, but it
shall not includew—

(f) » depcsit of money or other propertyin a
Government Post Office Bank or any - other
Bank or in a company or with a co-
operative society ; N '

(if) » loan to or by or a depesit with any society
or association registered under the Societies
Registration Act, 1860, or under any other

 enactment ; ‘

(¢ii) a ionr; advanced by Government or by any
local body authorised by Government ;

{iv) a loan advanced by a baunk, a vo-operative
society or a company whose accomnts are
suhject to andit by a certificated suditor
under the Companies Act ;

(v) a loan advanced to a trader:

(vi} an advance made ob the basis of & negotiable
instroxment as defined in the Negotiable
Instroments Act, 1881, other then a prov
-missory ‘note § '
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(vii) @ transaction which is, in substance, 8 mort~
gage or a sale of immovable property.

(8) “Prescribed” means preseribed by rules made
under this Act.

(9) ‘“Prader” mesns 4 person who in the regular
course: of business buys and sells goods or other
property, whether movable of immovabls, and shall
include~~-

a wholesale or s retail merchant,
& commission agent,

s broker,

a manufacturer,

a contractor,

a factory owner,

but shall not inclade a person who sells his own
agricultural produce or cattle, or buys agricaitural
produce or cattle for his own unse,

. [}

Dutv of credi 3. (1) A creditor shall in order
(o i3, of eradital 40 comply with the provisions of this
furnish acconnts. A Gt

{(a) regularly record and maintsin an account
for each debtor separately, of all transac-
tions 1elating to any loan advanced to that
debtor, in such manner as the Local Govern«
ment may prescribe. '

(b) furnish each debtor every six months with
o legible statement of account signed by
the - creditor or his agent of any balance
or amount that may be outstanding against
such debtor on the 30th day of June or 16th



REGULATION OF ACCOUNTS ACT v

Har and the 31st December or 15th Poh in
each year. This statement of account shall
include all transactions relating to the loan
entered into during the six months to which
the statement relates, and shall be sent in
such manper and in such form and con-
taining such details as the Local Govern-
ment may prescribe, on or before the 3lst
day of August or 16th Bhadon in the case
of any balance outstanding on the 30th day
of June or 15th Har and on or before the
28th day of February or 15th Phagan in
the case of any balance outstanding on the
31st day of December or 165th Poh.

Ezplanation—(i) The Local Government shall
prescribe the forms and numerals in which the acconnts
required by this provision uf this sub-section are to be
maintained and furnished, and the oreditor shall at
his option use one of the following scripts and langn-
ages, namely :— English, Urdu, Gurmuokhbi, Nagri, or
Mabajani : Provided that if the debtor in writing
demands that'the account be.furnished in any one of
the above scripts it shall be supplied to him in that
script at his cost according to the scale preseribed ;

(if) the prescribed accounts shall be so kept that
items due by wuy of interest shall be shown as
separate and distinct from the principal sum, and
separate totals of principal and interest shall be main-
tained. The creditor shall not in the absence of
agresment include the interest or any portion of it in
the principal sum ; and the principal and interest
shall be separately shown in the opening balance of
each new six-monthly account :
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Provided that—

(03]

(i)

if the loan has since it was originally ad-
vanced, passed by inheritance or assign-
ment to 8 widow or minor, such widow or
minor shall not be bound to maintain and
furpish the accomnt prescribed by this
section for & period of six monthy from the
date of such passing ;

nothing in this section shall ba deemed to

“lay upon any person the duty of maintain-

ing and furnishing the prescribed account
in the case of & loan wherein the title to
recover is suli-judice between two or more
persons claiming as ereditors adversely
to each other uunless and until the title has
been finally decided by a court of com-
1 etent jurisdiction.

{2) Entries in the account preseribed under clause

{a) to gub-gection (1) shall ba deemed to be

. regunlarly kept in the course. of business for

the purposes of section 34, Indian Evidence
Act, 1872, and copies of such entries
certified in such mancer as may be pres-
cribed shall be admissible in evidence for
any purpose in the same manner and to the
same extent as the original entries.

. Ezplanation~—A person to whom a statement
of account has been gent under elanse tb) of sub-
section (1) shall not ba bound to acknowledge or deny
its corréctness #nd his failure to protest shall.not, by
itself, be deemed to be an admission of correctness of
the account. :
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; 4, thwithstanding anything
mﬁ‘;ﬂfﬂ?&a“&‘;{‘g contained in any. other euactment in

the provision of force for the {ime being—
section 8. °

(@) in sny suit or proceeding relating to a loan,
the court shall, befors deciding the claim
on the merits, frame and decide the issue,
whather the creditor has complied with the
provisions of clauses (@) and (§), of sub-
section (1) of section 3 ; .

(b) if the court finds that the provisions of
clause (a) of sub-section (1) of section 3
have not been complied with by the credi-
tor, the court shall, if the plaintiff's claim
is established in whole or in part, disallow
the whole or a portion of the 1nterest found
due, as may seem reasonable to the cowrt in
the circumstances of the case and shall
disallow eosts ; :

(¢) if the court finds that the provisions of
clause (4) of ‘sub-section (1) of section 3
have not been complied with by the credi-
tor, the court shall, in compuating the
amount of interest due Tupon the loan
exclude every period for which the creditor
_omitted duly to furnish the account as
required by clause (b) of sub-section (1} of
section 3 : provided that if the creditor has,
after the time prescribed in-that clause,
turnished the account and the plaintiff-
satisfies the court that he had sufficient
cause for not furnishing it earlier, the court
mav, notwithstanding such omission, in-
clude sny such pericd or periods for the
purpose of computing the interest.
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Ezplanation.— A person who has kept his account -
and sent his six-monthly statements of accounts in the
form and manner prescribed in clauses (@) and 18) of
sub-section (1) of section 3. shall be held to have com.
plied with the provisions of these clauses in spite of

-errurs and omissions, if the court finds that the errors
“and omissions are aceidental and not material and that
the acconnts have been kept in goed faith with the

intention of complymg with the provisions of these
clauses,

5. The provisions of this Act shall
not apply to any loan advanced before
the commencement of this Aot :

Bavings.

Provided that if any fresh transaction relating to
8 loan advanced before the commencement of this Act
is made after the commencement of thie Act, such

transaction shall be subject to the provisions of this
Aot. '

6, (1) The Local Govemment'may
Gﬁ,‘;‘;‘fﬁ;ﬁ’“’?j make rules, not inconaistent with the
make Rules. Act for the purposes of carrying out

_ sll or any of the pruvisions of this
Act,

2) In p:rhcnla.r. and without prejudice to the

ganerality of the foregoing powers, the Local Govern-
ment may make rules :=—

(i) prescnbmg the forms and numerals to be
used in the accounts required by sub-section
(1) of Section 3.

(#)) prescribing the manner in which the accounts -
_required by clause (4 of sub-section (1) of -
section 3 shall be furnished by the creditor;

to the debtor, the forms to be used and-
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the details to be incorporated therein and
the scale of costs to be paid by such debtors
as may demand that the account required by
this clause should be furnighed in one of the
part.calar seripts mentioned in Explanation
(2} of this clause:

Provided thit before making any rules under the
‘provisions of this section, the Local Government shall,
in addition to observing the procedure laid down in
Section 21 of the Punjab (Genoral Clauses Act, 1898,
publish by notificaticn a draft of the proposed rules
for the information of persons likely to be.affected there-
by, at least thirty days before a meseting of the Punjab
Legislative Council. The Local Government shall defer
consideration of such rules until after the meeting of
the Punjab Legislative Council next following the
publication of the-draft, in order to give any member
of the Council an opportunity to introdnce a motion
for discussing the draft, :



Rules made by the Local Government under
Section 6 of the Regulation of Accounts
Act.

The following 1ules were framed by the Local
Grovernment under section 6. These rules were pub-
lished under Punjab Government Notification No. 37270,
dated the 15th December, 1930,

1. Short title and commencement. (¢) These
rules may be called the Regulation of Accounts Rules,

(6) They shall come into force on such date as the

Governor-in-Council may by notification appoint in this
behalf,

2. Interpretation. In these rules unless there is
anything repugnant in the subject or context,—

(a) The Act means the Ponjab Regulation of
Accounts Act, 1930,

(b) Form means the form in which the accounts
prescribed by section 3 of the Act sre to be
maintained and furnished.

(¢) The Punjab General Clauses Act, I'of 1898
shall apply for the purpose of interpretation,
of these rules in like manner as it applies
for the purpose of interpretation of a Pun-
jab Act. '

3. The form. The account prescribed by clause («)
of sub-section (1) of section 3 of the Act shall be main-
tained in the form shown in the Schedule attached to
these rules.

4. 'The form shall also be used for the statement
of acoount required to be furaished periodicaily by teh
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creditor to each debtor under the provisions of clause (5)
of sub-section (1) of section 3 of the Act.

5. Supply of forms. Samples of the form printed
in Epglish, Urdu, Gurmukhi, Nagri and Mabajuni
(Amritsari) and bound into registers coutaining fifty or
s hundred forms shall be available for sale at sll Post
Offices, Branch Post Offices, Treasuries and Sub-treasu-
ries throughout the Province and shall be supplied to
printing presses in districts. A ereditor while being
solely responsible for obtaining the requisite number
of forms shall be under no obligation to purchase the
forms from official sources, but may obtain supplies on
the open market or from such other source as he may
desire. ,

Ezplanation.~Government sceepts no responsibility for the
sapply of forms.

6. Numerals to be used, The numerals to be
used for the purpose of making entries in the form shall
be the namerals ordinarily used with the particnlar
script and language selected by the creditor or demand-
od by the debtor, as the cnse may be, in accordance with
Explanation (f) to Section 3 of the Act,

7. Methud. of maintaining the prescribed accounts
Each entry in the form shall as far as possible be made
on the date to which the transaction in question relates,

8. The name and address of the debtor, and in
the case of joint-debtors, of each joint-debtor, shall be
entered at the head of the form after the words ‘‘loan
account of.”

The ad3ress so entered shall be the address suppli-
ed by the debtors or joint-debtors at the address to
which the statement of account should be sent in ace
rodance with the reguirements of rule 14.
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9. [Particulars of each entry relating-to repays
ments or advances, whether in cash or kind, shall be
entered in words in the column provided in the form for
this purpose.

Immediately after the mention of the amount in
words in that column, half of this amount sball also be
expressed in words,

10. The rate of interest as agreed on by the
parties for each advance, whether in cash or in kind,
and the smount of interest charged shall be entered in
the column provided in the form,

11, The value of a repayment in kind by a deb.
tor and the amount appropriated to principal and in-
terast shall be entered on the due dates in the ¢olumn
provided i the form,

12, The form shall be kept by the creditor in
duplicate, so that there shall be a foil and counter-foil.
The counter-foil shall be retained by the creditor and
the foil shall be sent to the debtor in the manner here-
after mentioned, The entries as in the foil so sent to
the debtor shall in all respects to be an exact copy of
the entries in the counter-foil retained by the creditar.

13, 'Where there are two or more joint-debtors
the statement of account shall, in the abgence of agree-
ment to the contrary, be furnished to the joint-debtor
named first at the head of the form.

14, Method of furnishing account to debtor, The
statement of account shall be fuornished by sending the
foil to the debtor by registered post, acknowledgment
due, at the address entered at the head of the form in
accordance with the requirements of rule 8 :

Provided that if the debtor or joint-debtors, as the
case may be, agreed in writing to accept the foil by
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personal delivery it shall noi;'be necessary to send it' by
post. ¥ .

Ezrplanation.—To prepare for posting the foil should be folded

inta p-cket form, with the space provided for the address

left on the outside. As many foils intended for the same

debtor as can be conveniently sent together may be en-

closed in one packet. After folding, the open outside edge
should be fastened down with a slip marked :—

" Fo{rmsoo,f acconnt wander the Regulation of Accoonts Acts
980.

The packet thus folded, addressed and stemped shonld be cent
by registered post, -acknowledgment due, withoup any

onter cover.
15, Proof of acceptance by debtor, 1f the debtor
accapts the foil when delivered to whom in person, he
_shall give an ackvowledgment of the receipt of the
form on s separate sheet of paper.’ This acknowledg-

meut shall bear the debtor's signature or thumb-im-
pression.

Kzplanation.~This acknowiedgment shall ot be deemed to be
an admission of correctness of the entries in the form.

16. 1f the rtatement of account is sent by re-
gistered post the production of the postal receipt and
acknowledgment shall be sufficient proof of the sending
of the account.

17. Recovery of postal registration charges. The
postal registration and acknowledgment charges in-
curred by sending the statement of account by regis.
tered post shall be recoverable by the creditor as
though it were 8 loan advanced in cash to the debtor
and shall be duly entered in the loan account form,

18. Scale of costs payable by debtor demanding
that account shall be furnished in particular script.
The scale of costs to be paid by such debtor ss may
demand that the account required by Section 3 of the
Act should be furnished in one of the particular seript
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mentioned in Explanation (i) to Section 3 shall be ns
follows s .
Re. A. P.
Firast 200 words and Bxares or nopder 0 - 3 0

Every additional 100 words or figures
or under ‘ .. 0 2 o0

The coats so incurred shall be recoverable by the
creditor as though it were a loan advanced in eash to
the debtor and shall be duly entered in the loan ac-
count form. -

19. Method of certification of copies. Certified
copies of entries in books of account in order to be ad-
missible in evidence vnder sub-section (2) of Section 3
of the Aet shall be copies of the counter-foil together
with & certificate written at the foot of such copy that
it is a true copy of tha counter-foil of which the ori-
ginal is still in the custody of the creditor. This cer-
tificate shall be dated and subseribed by the creditor
and countersigned by some person who has examined
the copy with the original.



SCHEDULE.

Foil.
Opening balance {if any)—
Principal—

Interest—
NAM

JAMA

Loan Account of.........s0n of ......... €aste.....auo . vesidence.........

sl 2 Repayments in  |Appropri-
P:;ticulars of’Aa“'}"”r‘ce fn figares.| & g, Partienlara of figares. ation
vances in 7 ] repayment
:I:nrds ‘l;;h&- E g2 1 & | %k Wheli:mrdeash g [ éf .
er cash or ey Sledl or kind in EeE = ]
. kipd. ggig% S8 ED 1 E words. -gﬁgféé & '§ g
g | (Seorles) [ o 12253 =% 2 5G| B g Beeraled)| 4 |50 5F £ 8
a S REFE Al 452 ]| 8 St é 2.
EBalance ontstanding on 50h Jame 19 Principsl.  Intorest.
& n $ ;
816t Lecom bar Add opening belance &8 above
166k Har Total
- Sambat 19
16th Poh (Signatare} Creditor or Agent.

'

9 NOILLOWES ¥HIANN sFIN"

s
<



SCHEDULE.
Counterfoil. Loan Aecount of....... cSOR Of crveer e CASLR. crraer . P ESEARNEE. cnnnns
Oponing balance {f soy}—
Principal—
Interest—
NAM ‘ JAMA
o Repavments In  |Appropri-
P:étimlars oflA‘?““"“““3 In figares., & :g R Particolara of figares. {. ation.
vances in T B . rapiyment —
worde wh}e- f ‘i'SE' '§ 'S’gl R wha?er&cash gﬁ} é’.f . .
oo | EZisg i3 l2d|g| | o || 3ESE ) 404
$|Geemlet) | 4 ZEHE2F e 33 §| 8| Gooraleny) 4 'gg-g,ggg i8¢
] e T} ,
a 3 ?54"’3’>P‘£ﬂ-'¢ < & 5 S EVBPEH & = é
— A — e m—
!
. .
Bl tstand 30tk Juns Priocipal.  Interest.
ance gats ng on 10 . :
S1et Uecomber Add opening balance as above
15¢h Har Total
Sambat 19 .

15tk Poh (Signatare) Creditor or Agent.

14X

9 NOILO@S ¥AANA §XINA



.THE
Punjab Regulation of Accounts
Act; 1930.

PUNJAB ACT 1 OF 1930.

(Received the assent of His Excellency the Governor
on the 19th January, 1930, and that of His Fxcellency,
the Vicoroy and Gouvernor-General on the 9th March,
1930, und was first published in the Punjab Govemmenh
Gamtta of the 21st March, 1930)

An Act to regulate the keeping of accounfs
of certain transactions.

WHEREAS it is expedient to make provision

for regulating the keeping of

Proamble. accounts relating to certain

transactions in the Punjab, and whereas, the

ptevious sanction of the Governor-General

under Section 80-A (3) of the Government of

India Act has been obtained ; it is hereby
enacted as follows :— '

NOTES.

Preamble —Preamble sets .forth in a few words,
the reasons which prompted the Legislature Lo enact the
Act, It is not strictly speaking, a part of the Act, but
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may be referred to only, when thers is something ambi-
guous in the provisions of the Act, whose preamble it
is. 1

Enacting part not co-extensive with the preamble.—
“‘Where, the enacting part of the statute is nct exactly
co-oxtensive with the preamble, the former if expressed
in clear unequivocal terms, will override the latter.2

Similarly, it is not within the province of the Court
to look to the Statement of Objects and Beasons or the
procesdings in the Legislative Council, with a view to
discover whether the words nsed mean something above
and beyond what they say.3

‘With respect to a preamble, the rule of construc-
tion is that the preamble of an Act may be referred to
in a case of ambiguity or where it is necvessary to inter-
pret the Act itself so as to give effect to its purport but
it is doubtful whether the meaning of definite and un-
ambiguous words can be straiced because their natural
interpretation would seem to extend the alleged scope
of the Act.4 -

* It is expedient.”—The Punjab Regulation of Ac.
counts Bill, 1929 (now Act I of 1930) was a Government
measure and it was spongored in the Punjab Legislative
Council by the Finance Member (The Hon'ble Mr. A.
M. Stow). The term ‘ expedient ® taken in this connec-
tion, may be interpreted to mean that in the opiniom

1041 C.661 ;28 P, L. k. 595.

Raj Mal v, Harnam Siogh,  Lab. 2860, following
11 Cl, and Fin. 85, 148,

1.
2.
3. Pretty v. Solly, 26 Beav, 606, 610, Churohill v.
4,

Creage, i Bing. 130,

Kersavala v. the Corporation of Madras, A. I. R.
1926 M. 381, 92 1. C. 1053,



PREAMBLE 3

of the Government, thisis a piece of legislation which
is necessary for the collective happiness of the people
of the Punjab, '

The history of this Act is closely, associated with
the change of opioion, brought about in England on
account of the revulsion of feeling from the indivi-
dualistic tendency in legislation, advocated by Bentham

and other Utilitarians, to' the views of the so-called

Collectivisis.

“ No doubt, in England, usury laws were repealed
under the influence of English public opinion, - voiced
as it were, by several eminent authors, of whom Ben-
tham was perhaps the foremost, of the latter part of
the 18th Century and the early beginning of the 19th
Century. Bentham's defence of usury supplied every
argument which'is available against laws which check
freedom of trede in money lending .1

The period before Bentham was a period of res-
trictions and prohibitions against interest. This topic
will be dealt with more in detail, under the heading of
‘interest * under Section 2, post. Buffice it here, to
state that under Edward the Confessor, usury was for-
bidden while, under the cannon law, it was a sin. The
year 1291, witnessed the expulsion of the Jews from
England and they too, although permitted - before, were

forbidden to indulge i nsury. In the times of Henry

VIl and Edward VI and his successors, the absolute
ban on usury was taken off, but the attempt was conti-
nued to brin T down the rate of interest, permissible by
. law, until by 12 Anne St. 2 C. 16 the same was set down
.at b per cent. 'Who does not remember the figure of

1. Thaslémw of Ianterest in Br, Indis by Aiyer, Ed. 2»
p- 39,
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Blylock immortalized in the ‘Merchant of Venice, being
subjected to scorn and ridicule by all the Christians for
his ?ole sin of claiming a ' breed of the barrpn me-
tal.”

As pointed out, in the penultiwate para, the begin-
ning of 19th Centiry with Bentham, enunciating his
principles of individual liberty and good, and publishing
his famous work on Usury ; Mills giving to the world
his work on * Liberty * and Adam Smith making a land-
mark by his monumental work: * The Wealith of Ac.
tions * saw great impetus given to the spirit of indivi-
dualsim.

As g result of the cry for freedom, due to this spirit
of individualism, the TUsuory Laws Repeal Act, 1851,
was passed in Epngland and as the legislation has
prooceeded in India on the lines, parallel with those in
England, the Indian Legislature enacted in the very
next year, the Usury Laws Repeal Act, 1855.

«In the beginning of the 20th Century, however, the
pendulum swung on the other side and the spirit of
individualism gave way to collectivistic tendencies.

- “'The advance of political science demonstrated, that

society is to be regarded as a living ofgenism, and not
merely as a collection of independent units. The inter-
ests of the nation as a whole, were considered as more
paramount than the special interests of particular indi-
viduals.” The Select Comumittee appointed in England
in 1898 reported :— '

“ It is no doubt, a serious thing to meddle with the
fresdom of contract, but the legislature has seen fit to
do 80, on more than cne occasion and to prohibit certain
classes from contracting themselves out of protective
statutes, It would be still more serious to interfere with
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banking and mercantile business or to place any obs-
tacle in vthe way of ordinary commercial transactions.
But the remedy of granting relief by the Court against
unconscionable bargains does not necessarily involve
interference with freedom of contract. It is more
snalogous to cases, where contracts are avoidgd aa
being against public policy. :

The results of the labours of the Committee wera

embodied to a certain extent in the provisiond of the
English Money Lienders Act, 1900.

In India, the Legislature enacted the TUsurious
Loans Act 1918 to control the practices supposed to
exist in India, similar to those found, as rampant in
England.

Mr. Mubhammad Yamin Khan in 1923, introduced
in the Indian Legislature, a Bill modelled on the lines
of the English Money-Lenders Act, 1900. The Bill,
however, was subjected ; on the whole to adverse opin-
ion and it was dropped as being altogether unsaited
to the Indian conditions aud the provision for the
compulsory Registration of the Money-Lenders evoked
an almost universal condemnation.

Mr. Maqbool Mahmood not allow the grassto
grow under his feet, and introduced his bills nnder
the title of “The Puujab Money-Lenders' Bill, X
of 1925 ”(Vide Appendix No. 1). After the Panjab
Alienation of Land Act, 1900, this was par
ercellence, the second piece of olass Legislation, which
was interpreted by a bulk of the non-Moslem public of
the Punjab and by the Hindu Members of the Punjab
Couneil and a number of the Sikh Councillors, as caleu-
lated to hamper the legitimate avocations of the Money-



6 . REGULATIONS OF ACCOUNTS ACT

Lenders in order to placate the Moslem opinion. The
Moslem Members of course, stood by the measure as @
piece of Legislation, necessary to protect the weak and
the necessitous from the grips of unscrupulous money-
lenders. The Government members supported the
megsure and it was passed by the Connecil. The general
torcensus of the opinion of the Commercial and Trading
classes including the European business men was, how-
ever, ranged in opposition to the Bill and Sir Malcolm
Hailey, the then Grovernor not only, withheld his assent
but did not even remit it for reconsideration. The Bill
was therefore, still born, but while explaining the reasons
for his action, Sir Malcolm Hailey addressed the Punjab
Legislative Couneil thug je—

“I bave considered the question anxiously and 1
have finally eome to the conclusion that, m its present
form the drafting of the Bill falls so short of the require-
ments I have already Jeseribed that I conld not-conscien-
tiously commend it for the final assent of the Goveruor-
Gereral......It will remain for us to place befote vour suc-
cessors in the form of a Government measure a Bill some-
what simpler and possibly of more restricted ' scope,
which will serve tn secure the end in view without in-
volving the danger which 1 have apprehended in this
measure'’ "

In introducting the Punjab Regulation of Acconnts
Bill (now Act I of 1930) on 26th July, 1929, the Finance
Member who was incharge, reminded the House that
it was in fulfilment of the pledge, containéd in the
address of B8ir Malcolm Hailey, delivered on' 26th
October, 1926,

The new Bill was in the wofds of ;Sir Malcolm

(1) Punjab Legislative Council debates Vol, XIII No,
1, 261b July, 1929, pp, 27, 28,




PREAMBLE 7

Hailey, to be :—

“for securing the better keeping of wuccounts as
bstween cattain clasves of ereditors and debtors..and to
guarantes to the debtor, some means of ascertmining
exactly, how his acocount stands and how it is com-
posed”’, ' '

The task however, of dtafting & imeasure which
would not result in interference with the ordinary
moethods of keeping trade and commercial sacoounts,
or, would not prove so lacking in precision or definition
s to involve the increase of litigation or wacertainty in
its reanlt” was a difficult one.

In the statement of objects and reasons, (wide App.
4) appended to the. Punjab Regulation of Adeounts
Bill (now Act I of 1930) it is claimed for the Bill (now
Act) that the aim has been to secure as between certain
clas<os, of creditors and debtors, an improved system,
of keeping accounts, which will give to the latter a
means of ascertaining periodically, how their accounts
stand and how they are composed. At the ‘same time
it is further stated, the Bill (now Aot) dewignedly avoids
wuy unnecessary degree of regimentation which might
tend unduly to harass the lender and to contract the
facilities for oredit so wseful in the rural system of
economy. Secondly, by excapting .certain classes of
lnaus, it expressly avoids interference with accounts,
coonected with teade and coxmerce™. '

It was during the debates on the ‘Bill in its various
stages strennounsly, urged by the Hiadu Members almoat
en bloc that this was a class measure which aimed at the
sanibilation, of the business of the money-lenders, The
"Mubhammadan Membera sud ove or two Hindu Members
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'r"eplied that it was calenlated Oniy to afford protection
to the belpless illiterate hprrowers at the hands of the
wily Money-lendera, :

The provisions that the coples of aécounts were to
‘be maiptained in languages and scripts which the lender
msy not even know how to read or write, that the
copies of accounts were to be sent irrespective of the
number of the borrowers dealing with a lender and
regardlesa of the education, station in life or profession,
of the borrower or even whether he wants the copies
or not +—all these and others, ¢. g, the non-exemption of
private companies and even the transactions evidenced
by registered deeds and thst even if the debtor does no.
protest againmst the correctness of the acoounts, there
was to be no presumption "of correctness thereof, can
not but arrest the attention of the reader. '

It serves no useful parpose to remind us of the
suocess of Money-Lendere’ Act in England In
the words of 'the_Govamment of Bombay wheun recording
their opinion against the Bill of My. Mohammad Yamin
Khan introduced in the Legisiative Assembly,in 1923,
“ the problem of ‘dealing with money-lenders in Eng-
1and is totally different from that of dealing with them™
in India, * and arguments from the success of Money-
Lenders’ Act in England-are in the view of the Governor
in Council full of dabger. In Ergland a small aud fairly
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well-defined olass of professicual lenders catering for a
comparatively amall class of borrowers has been taken
under control witnout difficulty and withoat interfering
with or unsettling the whole.of the credit system of
the country, In Indis, practically every one with a
little money in hand, lends it out and the agriculturist
who has saved a few rupees is olten quite as rapacions
as any sahubar.” o

~ For requlating the keeping of Accounts.-—As the text
of the various sections of the Act wouald show, this Act
not only regulates the sccount-keeping but it also im~
poses restrictions also and ‘controls the money-lenders'
aotious. It restriots thé language and the seript to be
used and direots copies of the accounts to be despatched
half-yearly. The provisions of the Aot itself, go mach-
farther than the professed object, enunciated in the
spreamble. It imposes penalties and directs what will
constitute evidence, aud of what value, when the creditor
resorts to a court of law. .

The term “Keeping of Account” is not acourate in
view of the language of the succeeding sections. It is not -
eoncerned merely with the keeping of Accounts. It
desls also with the despatching of Accounts and so0 the

more correct desaription of the object would be “keeping
and despatching of accounts.” '

Certain transactions —What are those transactions?’
In the statement of objects and reasons (Vide appendix

No. 4) to ike Panjab regulation of Accouuts Bill No. 6
1930) occar the words :=—

It was folt that the Bill (10 of 1925) as passed by
tl.e Counoil was not caulounlated to effect the main objeot
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in view viz, protfection of the ignorant borrower without
undue interference in trade and credit.” Kvideutly,
therefore, the transactiona eimed at, origivally, were
those between ignoraut debtors and professional money-
lenders., But the Sections, ‘as enacted seek to protect all
horrowers (with & few exceptions) even though, they
may be perfectly fitted to look to their own iuterets,
by virtue of their experience, position, or education.

Previous sanction of the Govermor-Genmera) under
Section B0-A (3) of the Government of India :—

Section 80 of the Government of India Aet is worded
as below ;—

Powers of Local -legislature. —8, 8C-A. (1) The
local legislature of asw province has power, subjéct to
the provisions of this Act, to- muke law for the peace
and good government of the territories for the time
being constituting that provinee.

{2) The local legislature of eny proviace may,
subject to the provisions- of the sub-section next follow-
ing, repeal are alter as to that province any law made
either befure ar after the commenéement -of tlis Act
by any authotity iu British India othsr than that local
legislature, .

'(3) The local legislature of any province may nots
without the previous sanction of the Governer-Gsnerul,
make or take into consideration apy law=— °

fa) imposing or aut!iorising the imposition- of
" any new tax unless the tax is a tax scheduled
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(@)
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)

POWERS OF LOCAL LEGISLATURE n

as exempted from this provision by rules
made ander this Act ; or

affecting the public debt of India, or the
customs duties, or any other tax or duty for
the time being in force and imposed by the
suthority of the Governor-General in Council
for the general purposes of the Government
of India, provided that the imposition or al-
teration of a tax scheduled as aforesaid shall

not be.deemed to affect any such tax or duty;
or

affecting the discipliné or maintenance of
any part of Hiy Majesty’s naval, military,
or air forces;or

affecting the relations of the government
with foreign princes or states ; or

regulating any central \uhject ; or

regulating any provincial subject  which has
been declared by rules under this Actto be,

. &'ther in whole or in part, subject to legis-

lation by the Indian legislature in respect
of any matter to which such declaration
applies ; or _ ‘

affecting any power expressly reserved to
the Governor-General in Council by any
law for the time being in force ; or

altering or repealing the provisions of any
law which, having been made before’ the
commencement of the Government of India
Act, 1919, by any authority in British India
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other than that local legislature, is declared

by rules under this Act to be a law which
. cannot be repealed or altered by the local

legislature without previous sanation ;

or

(3) altering or repesling any provision of sn
Act of the Indian legislature made after the
commencemant of the Government of India
Act, 1919, which by the provisions of such
first-mentioned Act may not be repealed or
altered by the local legislature withoat
previous sanction :

Provided that en Act or a provision of an Act
made by a local legislature, and subsequently assented
to by the Governor-GGeneral in pursuance of this Act,
shall not be deemed invalid by reason only of its re-
quiring the previous sanction of the Governor-General
“under this Act.

4) The local legislature of any provinee has “not
power to make any law affecting any Act of Parlia-
ment.

Act of 1930 compared with the Bill No. 10 of
1925 :~1. 'The definition of ‘loan’ in the Act of 1980
exempts a larger number of transactions from the

'o%aaration of the Act than that given in Bill No. 1Q of
1925,

2. The term '‘Money Lender’ has been replaced by
‘the expression ‘creditor.’

3. The penalty imposed under the Act is much
“less harsh thav that in the Bill of 1925,
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1. (1) This Act may be called the Punjab

short e, extont  o€gulation of Accounts Act,
ntid cotitmontemont, ] 930‘

(2) It extends o the Punjab.

_ .(8) Tt shall come into force on such date as
the Local Government may, by notfication,
appoint in this behalf; :

Provided that this date shall not be ear-
lier than six months or later than one year
after the date of final publication of the rules
made ucder Section 6§ '

‘NOTE.

Name of the Act-—As diseussed under the pream-
le, the name ‘“The Regulation of Accounts Act” is
s misnomer. The real scope of the Act is much wider
than the mere 'regulation of Accounts. It not, only,
. prescribes the forms in which the accounts are to be
maintained: it prescribes also, the modes in which
copies are to be seut to the debtor and the panalties
with which the breach of these provisions, is to be
visited. Besides, it directs the conrts to try prescribed.
irsues, whether deemed necessary or superfluous by
them in the circumstances of each case lays down a
procedure different from that prescribed by the High
Court for the verificatien of copies of the account
books. '

The originally proposed appellation of Bill No. 10’
of 1925 namely, * the Punjab Money-Lenders Act”)s.
more acourate and goes much mnearer the mark i ex-
pressing 1ts scope, as evidenced by the provisions in the
seutions of this Act.
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It extends to the Punjab.~~In the Punjab Legis-
lative Council, Rai Bahadur Mohan Lal moved the
following amendment i ' .

That in Sub-clause (2) of Clause I, after the word
‘Punjab’ the words “but shall apply to such districts
or group of districts to which the Gfovernment may by

-notification, apply” be added.” The object of the amend-
ment was that as the measure was & novel one, and it
had divided the Punjab and the Council into two camps,
one crying it down as born of hatred of one. class by
another, and the other welcoming it as the panacea for
most, if mot all, the ills to which the Zawindars
especially the Muhammadan agricalturists in the Ponjab
were subject, its experiment should at first, be confined
to only one district or & gropp of only a few districta.
Mr. 8. L. Sale, Legal Remembrancer opposed the
amendment on behalf of the Government, pleading the
difficulty in the enforcement of the Act, if the amend.
ments were accepted. “Under the Civil Procedure Code,”
argued he, “a suit can be brought before a Court in
whosge jurisdiction the cause of action wholly orin part
arose.” : : ‘

T think Sir,” continned he “creditors' will have
no difficuity, if this amendment were accepted, in
arranging that the cause of action would arise in s
district in which the Act does not apply. Consequently
it will be very easy to evade the provisions of this Act.”
This amendment was thrown out and the same was the
fate of another one moved by Dr. (now Hon'ble)

, Gokal Chand Narang which was even more reasonable
and was worded as below :— :

" #That in place of Sub-clanse (2) of Cfause (1) ,the
following be substituted :—
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“It shal)l extend to such parts of the Punjab as the
Goverpment may notify in this behalf.” The majority,
however, could mot trust even the discretion of the
Local Government and the motion was rejected. - -

Evasion of the Act.—The Act now exteuds to the
whole of the Punjab. But the evil, which the Legal
. Remembrancer auticipated in restricting the applicability
of the Act to a few selected distriets, at first, has not
been eradicated altogether, even by the Act being
extended  to the whole of the Province. The Aect is
not if force, in the adjoining provinces of N. W. Fr,
United Provinces and the Delbi Province' and in "the
sdjoining Indian States. It is true thatin the Kushmir
State the Administration fried to outstrip even the
Punjab Government and the prowisions of Mr. Maquul
Mahmood’s Money-Lenders’ Bill though in a modified
form, were applied to the State even though Sir
Malcolm Hailey turned it down in the Punjab.. But
that is something different. 'We will discuss later on the
legnl aspect of the decrees awarded in Kashmir being of
any use in the Punjab,

Decrees of other Provinces.~If & Punjab creditor
sgoures an agreement from the borrower that he would
make the payment in a place. e. g, one situated i the
Delhi Province or the United Provinces he can .select
the forum accordingly and the. decree awarded there,
can subsequently, be transferred to any district in the
Punjab and executed as if, awarded in this province.

(i) Under Sactioh 20 of the Code of Civil Pmeco-
dure 1908 :—

&

“‘gvery suit shall be instituted in & Court within
the local limits of whose jurisdiction—
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(@) the defendant, or each of the defendants
where there are more than one, at the
time of the commencement of the suit
actually and “volartarily resides, or carries
on busivess, or personally works for gain ;
or

(b) any of the defendants, where thereare more,
than one, at the time of the comimencement,
of the snit, actually and voulntarily resides o
carries on business, or personally works for
gain, provided thatin such case either the
leave of the Court is given, or the defendants
who donot reside or carry on business or
personally work for gain, as aforesaid,
acquiesce in such isntitution ; or

(¢} the cause of action wholly or in part, arises.

Ezplanation 1. Where a person has a permaneni
dwelling at one place and also a temporary residence
at another place, he shall be deemed to reside at both
places in respect of any cadse of action, arising at 1he
place where he has such temporary residence.

Ezxplunation I1.—A corporation shall be dsemed to
carry on business at its sole or principal office in British
India or in respect of any cause of action arising at any
place, where it has also a subordinate office, at such
place. S

Decrees awarded in Indian States or in Foreign States.
The decrees awarded by the Courts of the Iudian States
can not be executed in British India exeept where in
relation to the Courts of a particular state the Governor-
(eneral in Council has by notification, in the Gazette
of India, declared that such decrees will be executed ip
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the British Indian Courts and vice versa®

Judgments of Foreign Cqurts as distinct from. those
of the Indian States.—A foreign judgment, e g, a judg-
ment secured in Afghanistan or i the French or Por-
tuguese India shall be conclnsive as to any wmatter there-
by directly adjudicated upon hetween the same parties
or between parties under whom they or.sny of them
ciaim litigation under’'the same titte, except :—

(@) Where it has poi‘f been px_-‘p'qumi::ed by a Court
of competent” jurisdiction

(¢) Where it has not beéi given on'the merits of
the case ;

(&) Where it appears ' in the Tace' of 't Proceeds’
_ings to be founded on &nincorrect view bf’
International J.aw or a refussl to xecognize
the Jaw of British India in casesc.in which:
such law is applicable ; =~

(@) Where the proceedings, in whidh the judg::
ment was obtained, are opposedto natursl®
justice ; B

() Where it has been obfained:byw fraugd:;

(f) Where it sustains & _oclaim foudded ona
breach of apy law in Force in Brieish India.?

Where a foreign judgment is obtained which atands
the test, laid down in this peotion, a Cngn*t in British

1. Section # of C.P.C. 1908 vide Apendix No.
2. Section 18 of C. P. C, 1908,
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India may award 1; decree based upon the same.

To apply these observations with respect to the
Punjab Begulation of Acequnts Act, 1930 I my observe
that if a creditor who has not conformed to he provisions
of this Aet, obtains a judgment in s foreign court, e. ¢,
an Indian State or in Fremch or Portuguese Indie or
Persia or Afghapistan and that comrt is not continued
nudar the orders of Governor.General in India, ‘then if
under Section 44 of tbe Code of Civil Procedure, 1908,
the Governor-General in Council has.issned a notifi-
catidn - thed thedecree of than covrt is good 'and valid
for execntion in the Punjab. JBut if no such notifica-
tion has beén issued by the Goyernor-General in Council
therr a decree will have to be obtained again in British
India and if  the creditor atiempts to seonre one in the
Punjab, he will have to face the penalities, laid
‘down * in‘Section 4 post of this Act and all his labours to
‘eircumvent the law would have gove in vain.

To whom is this Act applicable ?~~This Act spplie®
‘to all (barring the exceptions mentioxed in Section 2

' poat) who seek to recover their money in the Courts in
the Punjab.due on money-lending transactions governed
“by this Act, "1t makes no distinction between the natio-
pality or domicile of the plaintiff, The Lex.fori governs

_the suit in ench-cases. - ' :
" Other Provinces.—It is rrather ourions that the
‘North Western Frontier Province, which is always ready

~to'10)low In the wake of the. Punjab in the spplicability
of the Aots.of -this kind- has 'nou as yet, moved in the
matter. Nor, haz the Act been extended up till now,
to the Delhi: Province. Perbaps the results of the
experiment in the, Punjab will. determine the attitude of
the anthorities in these prcvinces. ¢ '

v g &8

Date of the enforcement of the Act.—This Act came
into force on the"lit'of J uly, 1931.
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By notification. — Clause 86 of the Punjab General
Clauses Act, 1898 rune thug:—

“Notification” shall mean & notiftcation published
under proper authority in the Gazette”.

Local Government.—The expression Local Gavern-
ment hes been defived as meaning “the person anthori-
wed by law to administer executive Government in the
part of British India in which the Act or Regulation
containing the expression operates.”1

Proviso,—In the Bill, 'ns originally drafted, this
proviso did pot exist, but the Select Comittee inserted
the proviso: “provided that this date shall not be
earlier than six months after the date of final publi-
cation”. The Legal Remembrancer in the meeting of
the Council in which the Report of the Select Committee
was taken into consideration, moved the addition of the
words “or later than one year” between the word
“months” and the word “after” and of course, the motion
was carried.  All attermpts to enlarge the period doring
which the creditors might be able to familiarize, them-
selves with the provisions of the Act or liquidate theiy
business, met with a stern refusal at the hands of the
majority in the Chamber. ‘

Detinltions. 2, In this Act, unless there is
i anything repugnant in the, sub-
Ject or context—

..{2) “Bank” means a company carrying on
the business of banking and registered under
any of the enactments relating to companies

(1) General Clauges Aot X of 1897, Section 3, ol 29
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for the time being in- force in the United
Kingdom or inany of the Colonies or Depen-
dencies thereof or in British India or imcorp.-
rated by an Act of Parliament or by Royal
Charter or Letters Patent or by any Aét of the
Indian Legislature.

(2) “Company” means a company ‘regis-
tered under any of the enactments. relating to
companies for the time being in force in the
United Kingdom or any of the Colonies or De-
pendencies thereof or in British India or incor-
porated by an Act of Parliament or by Royal
Charter or Letters Patent and includes Life
Assurance Companies to which the Indian Life
Assurance Companies Act, 1912, applies.

(3) “Co-operative Society” means a society
registered under the provisions of Co-operative
Societies Act, 191z, '

(4) “Court” includes 8 court acting in the
exercige of insolvency jurisdiction.

(3) *“Creditor” means a person who in the
regular course: of business advances a loan as
defined in this Act and shall include subject to
tue provisions of section 3 the legal represeutatives
and the successor-in~interest whether by inheri-
tance, assignment or otherwige of the person who
advanced vhe loan,

(6) “Interest” includes the return to be
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made over and above what was actually lent,
whether the rame is charged or sought to be re-
coverad specifically by way of 1aterest or other-
wise.,

(7} ‘“Loan” means an advance whether of
money or in Kind at interest and shall include any
transaction which the court finds to be in substance
@ loan, but it ghall not include—

(i) a deposit of money or other property in
a Government Post Office Bank or any
other Bank or in a company or with =
co-operative society ;

(i) aloan to or by or a deposit with any
sodiety or association registered under
the Societies Registration Act, 1860,
or under any other enactment ;

(iit) a loan advanced by Government or by
any local body authorised by Govern-
ment ;

(fv) aloan advanced by a bank, a co-
operative society or a company whose
accounts are subject to audit by a
certifioated auditor under the Com-
panies Act ; ‘

(v) aloan advanced to a trader ;

(vi) an advance made on the basis of a
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' negotiable instrument as defined in the
Negotiable Instroments Act, 1881,
other than a promissory note ;

(vii) a transaction which is, in substance, a
wortgage or a sale of immoveable pro-
perty.

(8) “Prescribed” ‘means preacribed by rules
- made under this Act. .

(9) “Trader” meauns a person who in the
regular courge of business buys and sells goods or
other property, whether moveable or immoveable,
and shall include —

a wholesale or a retail merchant,
a commission agent,
" a broker,
a manufacturer,
a contractor,

a factory owner,

but shall not include a person who sells bie own
agricultural prodace or cattle, or buys”agricultural
produce or cattle for his own use.
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NOTES.

Definitions.— For the purposes of this Act, the terms
defined in this Section, can have only, that meaning,
which has been assigned to them herein, subject only,
to the condition that there should be nothing repugnant .
in the subject or context. 1

(1) Bank.,— The Legal Remembrancer mébved in the
Council that at the end of the definition of the term
* Bank ' the following words be added :—

“ and shall include & bank, incorporated outside
British India which has complied with the provisions of
Seotion 277 of the Indian Companies Act, 1913.” The

toxt of the Section 277 of the Indian Companies Act,
1913, runs thus i~ .

Requirements as to companies established outside
British India, Section 274.—{1) Every company incor-
porated outside British India, which at the commence-
ment of this Act has a place of business in British India,
and every such company which after the commencement
of this Act establishes such a place of business, within
British India shall, within six months from the com-
mencement of this Act or within one month from the
establishment of such place of business, as the case may

be, file with the registrarin the province in which such
place of business is situated,w

(a) a certified copy of the Charter, statutes or memo-
rapdum and articles of company, or other
instrument constituting or defining the
constitution of the company, and, if the
instrument is not written in the Englisb

language, a certified translation there-
of ;

1. 971.649; A. 1. R, 1923 Lah, 325; 110 L. C. 169,
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(by the full address of the registered or principal
office of the company ;

(¢) a list of the directors and managers (if any) of
the company ;

(@} the names and addresses of some ons or more
persons resident in British India authorised
to accept on behalf of the company service
of process and any notices required to be ser-
ved on the company ;

and, in the event of any alteration being made in any
such instrument or in such address or in the directors or
managers or in the names or addresses of any such per=
sons as aforesaid, the company shall within the preserib-
ed time, file with the registrar a notice of the altera-
tion. :

(2) Any process or notice raquired to be served on
the company shall be sufficiently served, if addressed
to any person whose name has been a0 filed as aforesaid
and left at or sent by post to the address which has
been so filed. '

(3) Every compapy to which this section applies
shall in every year file with the registrar of the province
in wﬂnh the company has its principal place of busi-
ness A

(9) in a case where by the law, for thé time being
in force, of the country iu which the comp-
any is incorporated such company is required
to file with the public authority an annnsl
balance-sheet,—a copy of that balance sheet;
or ‘
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(i) in a case where no such provision is made
by the law, for the time being in force, of
the country in which the company is incor-
porated—such a statement in the form of a
balance-sheet as such company would if it
were s company formed and registered
under thiz Act, be required to file in accord-
ance with the provisions of this Act;

Provided that the Governor-General in Council
may, by notification 1 the Gazette of India subject to
‘such restrictions and conditions, if any,; as he may
therein prescribe, exempt any such company or any
class of such companies from this requirement. "

(4) Every company to which this section applies
and1 whioh uses the word ‘' Limited ™ as part of its name
shall-— '

(@) in every prospectus inviting subsecriptions
for its shares ardebentures in British India
state the country in which the company is
incorporated ; and '

(b) conspicuously exhibit on every place where
it carries on business in British India the
name of the company aud the country in
which the company is incorporated in letters
easily legible in English characters, and
also, if any place where it ocarries on busi-
ness is beyond the local limits of the ordi-
nary original civil jurisdiction of a High
Court, in the. charactere of one of the
vernacalar languages wused in that place;
and

{c) have the name of the company and of the
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country in which the company is incorporat-
ed mentionéd in legible English characters
in all bill-heads and letter paper, and in all
notices advertisements and other official
publications of the company.

(6) If any company to which this section applies
fails to comply with any of the requirements of this
section, the company, and every officer or ageat of the
company, shall be liable to a fine not exceeding, flve
hundred rupees or, in the case of & continuing offence,
fifty rapees for every day during which the default
continues. _

(6) For the purposes of._f;his goctionw

{s) the expression * certified ” means certified in
the prescribed manner to be a trne copy or
a correot translation ;

(b) the expression “ place of business” includes
a share transfer or share registration offi-
ce; ‘ ‘

(¢) the expression “ director * includes any per-
son accupying the position of director, by
whatever name called ; and

(2) the expression “ prospectus '’ means any
‘ prospectus, notice, ecircular, -advertisement
or other invitation, offering to the public for
subscriptien or purchase any shares or’
debentures of the company,

(7) There shall be paid to the rogistrar for
registering any document required by this Section to be
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filed with him a fes of five rupees or such smaller
fee as may be prescribed.”

The amendment was however, disallowed as hav-
ing been moved without a notice, But I do not think
that in practice it would have made much difference, as
the present definition covers all the companies register~
od in almost all parts of the British Empire and com=
paratively, little business is transacved in the Punjab
by the sous of the soil with the Banks incorporated in
any country, outside the United Kingdom, its Colonies,
Dependencies and British India.

Bank.—The simplest definition of the term in gen-
eral parlange would be an establishment or office where
transactions for the deposit and issue of money take
place. Baot it will be readily, recognised that this is

only one branch of the sctivities of & modern Banking
conoern,

Company —Dictionary meaning.—The term ‘ocomp-
sny ’ in the dictionary sense, means a number of persons,
upited for carrying on auything jointly for example,
trade or business. : L

In Halsbory's Laws of Eagland Vol. V. P. 12 the
term ‘ Company ’ has been detined most lucidly 1w

1. It may not be possible to bring within the terms
of a logical definition either a company or an associa~
tions, or that which may in a certain sense bes implied
by either or both of these words ; but it has been loosely
desoribed as the result of an arrangement by which

= parties intend to form a partnership which is constant-
ly changing-to-day consisting of certain members and
to-morrow consisting of some only of those members
along with others who have come in-so that there is &
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constant shifting of the partnership, a determination of
the old and a creation of a new partnership, with the
intention that, so far ag the partners oan by sgreement
begween themselves bring about such result, the new
partnership shall succeed to the assets and liabilities of

the old partnership.

. It generally consists of a considerable number of

persons, and if it has shares, those shares are transfere
able. One of the leading differences between a company
and an ordinary partnership is that in the former a
member can, and in the latter he can not, sell his share
without the consent of all the other members.

Companies-Private Companies.~It will be readily
noticed that the definition of the term company as given
in Clanse 2 of Section 2 includes a “private  Company, ¥
also, but in exemption (iv) of 'Sub-section 7 of this
section, the term °Company’ has been so hedged
round, as to exclude “private Companies "

Private Company.—This expression has been defin-
éd as below in Clause (13) of Section 2 of the Iudian
Compenies Act, 1918 : =

‘ Private Company’ mean # company which

(i) by its articlegw-—

(a) raatgiots the right to transfer its shares:
an

(5) limits the number of its numbers (exclusive of
persons who are in the employ of the Com-
pany) to fifty ; and

{¢) prohibits any invitation to the public to
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subscribe for any shares or debentures of
the Compaay; and

(t4) continues to observe such restrictions, limi-
tations, and prohibitions :

Provided that, where two or more persons hold one
or more shares in & Company jointly, they shall, for tha
purposes of this definition, be considered as a single
member. *

British India—This term has been defined in
Clanse 7 of SBection 3 of the (General Clauses Act (X of
1897) to mean ‘“all territories and places within Her
(His) Majesty's dominion which are for the time being
governed vy Her (His) Majesty through the Governor-
General of Indin or through any Governor ur other,

officer, subordinate to the Governor-General of
India. "

Co-operative Society.— The Co-operative * Societies
Act 1912 was amended by Act XVII of 1914. The pre-
amble of the Act reads:—

“Wheress it is expedient further to facilitate the
formation of Co-operative Societies for the promotion of
thrift and self-belp among agriculturists, srtisans, and
persons of limited means and for that purpose to amend
the law relating to Co-operative Societies it is hereby
ena oted as follows:”

To the bulk of the Non-Moslems in the Puunjab, the
institution of the Co-operative Societies was the second’
attack upon the money-lenders, the first being the Pun-
jab Alienation of Land Act, 1300, Whether this impres-
sion is true or not, thers is no doubt that whatever hard-
things may be seid against money-lenders as aclass or
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individuals in particular, the fact remains that mouey-
Jender is one of the most nseful members of thd Society
in this country.

How many Co-operative Socioties are there as yet
in this country.
Co-operative money lending inspite of great stride
that it has made, is still in its infancy, and that if we
‘are to strike a blow at common system of lending money
in this country, the result would be disastrous.”(1)

Court:—The definition of the term ‘Court’ to include
the Ipsblvency Court was adopted inspite of the oppoaiti-
on of Dr.(now Hon’ble Dr. Gokal Chand Narang, and oth-
ers on the ground that the procesdings in the insolvency
court, already much delayed, would be inordioately pro-
tracted if the provisions of this Act were extended to
Insolvency Courts.

*Creditor’ It will be interesting to compare this
definition®of a creditor, with that of a ‘money-lender’ in
Section 6 of the English Money-Lendrs Act, 1900, The
expression “money-lender” iv states “in this Aet shall
include every person whose business is thatof money-
lending, or who advertises or announces himself or holds
himself out in any way carrying on that business.”

The commeutarv on this definition by Messra
Thorp and Aiken on page 28 it (Ed, 1928) will throw
& flood of light on an intelligent grasp of the definition
of creditor in the Pujab Regulation of Accounts Aet, 1930

Whether a man is carrying on the business of
money lending is always a question of fact in each case.
The criterion would appear to be whether he is willing

} Mr, Haig opposing Mr. Mohemmad Yamin Khan's Bill |
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to lend money to all and sundry who, in his view are
eligible borrowers. Thus the plaintitf was managing
clork to a solicitor. He had on several occasions lent °
money, but mostly, if not entirely, to persons who
might be described as frionds or relatives. He had not
sdvertised or held himself out as a money-lender. Held
he was not carrying on business as a money-lender.
Agein, an art dealer who gave long credit to his cnato-
mers taking bills in payment, which he diséounted and
renewed from time to time, retired from business and
sold off his stock. He took bills for the greater part of
the purchase price of his business. After retirement he
enrried on business as an expert art valuer and assisted
two art businesses, discounting for them the bills of their
customers. He also took bills for the interest dune to
him as the holder of certain debentuares of one of the
business, further, he mads loans-about ten in all to old
acquaintances in the trade. It was held that he was
not & money-lender within the meaning of the Act, and
as to the billa taken by him on the sale of his bosiness
and since renewed, they fell within the exception
provided by Bub-section (d) of Section 6 of the 1900
Act, in that he was & person’ “bonafide carrying om
any business not having for its primary object the lend-
ing of monsy, in the course of which-and for the purpose
of which he lends money” It should be noted that
there was no advertisement and that the rate of interest
was 10 per cent, on discount and 10 per cent. on’ loans.
In asimilar case the plaintiff carried cn business as an
auctioneer and valuer and was in the habit of making
advances upon bills of sale to any person agaiust whom
there was no personal objection and whete the security
was sufficient, charging 15 per cent. interest. He did
this the better to obtain & Valuation fee, and the prac-
tice brought him in contact with other people, from
whom he obtained other business. He did not lend
money on personal seourity. Held that the plaintitf
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carried on B bona fide business, not having for its
rprimary object the lending of money within the mean-
ing of the Aet, and that be did not requnire to be regis-
tered. Gn the other hand, it has been held that &
person who, while bona fide carrying on business as s
solicitor, makes a practice of advancing money to
clients and others must register under the Act unless
the primary object of advancing the money is to main-
tain or increase his professional business and earn pro-
fessional fees. '

Where, in answer to a claim for money lent, the
defence is set up that the plaintift is an unregistered
money lender, the onus of proving this lies on the
defendant. In determining the question the whole of
the transactions of the plaintiff by way of loan must be
considered, including those ceses which may fall within
the exceptions to Section 6. In one case, where & person
carried on a business as s jeweller and lent money to
customers and others coming in contract with him in
connection with his jewellery business, it was held that
such loans did not fall within the exceptions mentioned
in Section 6. .In such cases it appears that the defen-
dants are entitled to administer interrogatories to the
plaintifts as to what (if any) other loans the plaintiffs
have transacted during & reasonable period before the
loan in question, and on what security and at what rate
of interest and generally as to the circumstances and
terms of such loans as being relevant to the issues raised
by the defence : but they are not entitled to require
the plaintiffs to disclose the hames of the borrowers.

The term “creditor” is only a euphemison for the
expression ‘money-lender’.

Tests to determine whether a person is creditor.—
The definition of the term ‘creditor excludes from the
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operatinn of this Act, the persons who do not advance
loans ‘in the regular course of business’. This is one
of the tests of a creditor. The other criteria may be:
formed in the definitions of the terms ‘Loan’ and
‘interest’ given below in this section. So, we may give
a3 follows at one place the tests'which under this Act
determine whether a person comes under the definition
of the term ‘creditor’ as laid down in this Aet : —

1. The person shonld be advanding loans in
money or kind.

2. In the regular course of business, and
3. At interest.

A person will not be deemed to be a ‘greditor’ if he
does not advance loass in the Regular course of business.
Similarly, if he advances w sum to s friend without
interest, the provisions of this Act will not be applicable
tosuch a transaction. Again, the loan should be an
advance of money or of something in kind. It will not
of course, include mere exchange of the same quantity
of the goods of one kind for an equal or different
quantity of another kind of goods and for the same
reason the ‘transacions’ of ‘sale’ and ' mortgage' as wa
will see presently, have been exempted.

Person-minor.— The definition of the term “person’
includes “any company or association or body of
individuals whether lizcorporated or ‘not.’ This term can-
not include a minorl inasmuch as itis settled now be-
yond the possibility of cavil that as ]aid down by their

1. The Panjab General Claunses Aot, 1898 Ssotion 2,
Claose 40.
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Lordships of the Privy Council in Mohori Bibee vs.
Dhurmodas Ghosa 30 C. 639, the' contract of & minor
is void, and notyeven voidable and therefore, a minor can
neither sue nor can he be used. A minor, if not subject to
the Guardian aud Wards Act, 1890, attains majority at
the age of 18 and if subject to that Act at the age of 21.

Subject to the Provisions of Section 3.~The refe-
rence is to Section 3 (i), Proviso (i) which reads : —

*.4) if the loan has since it was originally advanced,
passed by inheritance or assignment to u» widow or
minor, such widow or minor shall not be bound to main-
tain and furpish the account’ prescribed by this Section
for a period of six months from the date of such pas-
sing”.

Legal  Representatives.—Legal  Representative
means & peraén who in law represents the estate of a
deceased person and includes any person, who intermed-
dies with the estate of the deceased, and where a party
sues or is sued in a représentative character the person
.on whom the estate devolves on the death of the party
g0 suing or aued”.l

I think that the relationship-intended {0 be express-
sed by the term ‘successor’-in-interest’ is inecluded in
the expression ‘Legal representative’ as defined in the
Code of Civil Procedure, 1908, cited above.

In England, the onus of proving that the plaintiff
is an unregistered money-londer lies npon the party who
assests the same. In determining this question “ihe
whole of the transactions of the plaintiff by way of loan
must be considered. “In one case, where a person carri-
ed on s business asa jewellor and others coming in

1. Seotion 2 Clanse 11 of the Code of Civil Procedure; 1903,
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_eontact with him in conection with his jewellery business,
it was held that such loans did not fall within the excep-
tions mentioned in Section 6. In such case it appears
that the defendants are entitled to administer interroga-
tories to the plaintiffs as to what (if any) other loans the
plaintiffs have transacted during & reasonable period
hefore the loan.in question, and on what secarity and at
what rate of interest and generally as to the ciroum~
stances and terms of such loans as being relevant to the
1ssues raised by the defeunce; but they are not entitled to
require the plaintiffs to disclose the names of the borrow-
wrs.” 1

The right of the defendant to interrogate the plaintiff.

In India asin England, it appears that the defend-
ants are entitled to administer interrogatories to the
plaintiffs as to what (if any' other loans the plaintiffs
have transacted during a reasonable period before the
loan in question, and on what secarity and at what rate
of interest and generally as to the circamstances and
terms of such loans as being relevant to tha issnes raised
by the defence; but they are not eatitled to require the
plaintiffs to disclose the names of the borrowers. 2

“Or otherwise.” o.9. by the exchange of debt-itema
by two different creditors. '

Interest .—~History of the institution of Interest.

The practice of receiving a return for the use of
money over and above the principal is a matter of
comparatively recent growth. In the eacliest times
known to history the people lived in family groups
each presided by a patriarch and whatever was earned

1. Pagot v. Five (1911) 105 L T. 583
2. Nashv. Layton (1911} ¢, C1. TI.
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by each member became. the property of the family
tobe nsed by each member as the needs arose. In
such & family no question of borrowing or lending '
conld arise. The. traces of this phenomenon are-
observable even now in the joint Hipdu families in
India.

But even the idea of borrowing and landing outside
the family groups could not be thoughf of as the
institution of interest presupposed the ewistence of
the ideas of contraet and contractual obligations and
it is well-known, that these conceptions took time to
grow and develop “It was only wheu the idea of contract
had come into existence, and a respect for contractual’
obligations began to develop, that the practice- of
lending money with a view to get it back with interest
first originated.” Long after the idea of the contract
developed, the loans on interest were confined to
transactions between the members of different ™ gom-
munities and the practice of loans on ioterest to the
members of the same community continued to be .for-
bidden for a very long time. In the early ages the
chief objects of loan between the members of the same
commuunity, were boats, houses, ploughs and cattle and
they were retnrned after use. Gradually, with the
advance of civilization increase of population, growth
of trade and commerce the value of the increase of the
loan by interest came to be recognized.

At first the interest took the shape of natural in-
crease, .9., the cattle lent brought with them their
young and one bushel of corn sown grew hundred fold
and a share of this prowth was paid to the lender along

1, For the disoussion of interest I am undebied tww
the labours of Mr, Aiyer in his book. “The Luw of In-
terest in British India Kd. 2,
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“with the principal.

Sometimes to get over the repugnance of the
idea of interest, it was simply agreed upon that to the-
principal, something was v bae added if the principal
was not to be returned on a fized date, This was only &
sort of compensation for the braash of the aontraut

Another and more p0pu1ar method was that money
was lent on the secarity of usnfropotuary mortgages and
the produce and income was npproprmwd in the lien oE

“the detention or use of the monay.

“I.aw oan not as observed by Mr. Aiver in his
commentaries on the Usurious Loans Aot (X of 1918)
cover iteelf under : these sundry shifts and devices,
Sooner or later, the necessities of commerce and -the
advanced oondition of .the ¢ommuuity wust be met,
Hence, the law was declared that the taking of interest
was legal ‘and nonnhtaot for interest was enforoeable
at ]aw"’

Next comes the period during which in the eivilized
world, the staie imposed Regulations for the control of
the rate of interest. To this period belongs - the legis.
lation vp to the time of the many Hepial Acts passed
in Eogland and India in 1854 and 1853 respectively.

Between 1854 to 1900 in England and between

1855 and 1918 is the permd of absolute freedom in
contract,

“Absolute freedom ‘of contract failed to give
natisfaotion, because it has omitted to take into account
those classes of people who gould not be expected to
take care of their own interest in..the competition of
the world, without some sort or other of state pro-
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tection.” Hence the remedy adopted by the Money-
Lenders, Act in England and the Usurious Loans Act,
in India, by which coorta are empowered to gram such
xolief as the peculiar circumstances of each particular
case may require, havirg regard to the position of the
parties, the state of the market, the risk involved aud
the several other matters which in fair competition,
determine the rate of interest charged on loaps of
money’.}

It is doubtful however, if the Pnonjab Regulation of
Accounts Act, 1930, is a merely regulative measure.
It is apprehgnded that it might actnally interfere with
the legitimate enterprise of the money-lenders and
restrict the credit of the agricultural borrower, which
will tell especially hard upon him in the days ahead
when there is a slump in the market and the prices are
touchivg the bottom of the scale,

Interest defined.—'Interest’ etymologically is =
state or condition of having a share in anything, hence »
legal or other claim to & share in property, benefits or
advantages.” In common lapguage, itis the amouns
paid by way of compensation for the use of money ad-
vanoced. .

In this Act, the expression interest has been used
in a sense akin toits etymological meaning. It meanw
the return to ke made by the debtor, ever -and ahove
the loax ; it may' be a percentage of the cash lent or it
may be a share by weight or measure, of the debt in
kind advanced to the borrower.

This defiyition has 'llaeeu taken from clanse 2 of
Section 2 of the Ustrions Loans Act, 1918.

1. Ajyer's Usurious Loans’ Ast, 1918,
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Stipulation as to interest—-express or implied.
There may be a contract betwwen the lender and the
debtor as regards, a particular rate of interest. Such
en agreement may be expres<ed in words, leaving no
doubt as to the incidence of the interest, or there may
be no express words used in the contract bat the langu-~
age by clear implication might lead to the clear in-
forence of a rate of interest, sgreed upon by the
parties. .

- Usage-mercantilejor otherwise = There may be ‘no
mention of interest vxpress or implied in the contract
between the parties, but there may be a trade .usage,
which appesars to be so well known and acquiesced 1n,
that it may be reasonably presumed to have been an
ingredient tagitly imported by the parties into their
contract.l ’

“It is the universal practice amongst the trading
classes of India to charge and allow one anotherin.
terest (in tha Bombay Presidency at nine per cent.)
on all book-debts and the practice of that Court was to
carry out the contracts made by the parties, by award-
ing interest, unless some special reason intervened to
prevent it" (Per Perry, C. J.in the case reported in
Perry's Oriental Cases, p. 198, and he proceeds to suy,
that the Court wers unanimously of opinion that the
contract in suit was one of thosein which the payment
of interest was understood to be & term between the
parties, and that it was accordingly awarded as damages,
1t was held that it was a recognised trade usage in the
Rawalpindi city that if interest was charged on a
Hundi aad such Hundi was oot paid on maturity, the
same rate of interest would continue to be payable.2

1. Juggomohan Ghose v. Maneock Chand, ¢ W. R. 5,
TML A 263 (P. )

2 94 P R 101K, aR P Y. D 1Q1R. 90 ¥ M AL
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Previous course of dealings between the parties.—
Or there may be a previous course of dealings beiween
the parties which might determine the rate of interest
to be charged.

Interest payable under the statutes.~Interest is pay-
able under certain statutes and in these cases the courts
have been left no discretion in the matter, ¢.g.

(1) On account of the arrears of rent under the
various Rent Acts vide Section 101 of U.P. Tenancy Act,
1901, Seciion 61 of Madras Tenancy Act, Section 141 of
TU.P. Rent Act 1886 (at 12°/, P.A.) and Section 67 of the
Beongal Tenancy Act, 1885 (124 °/, P.A ).

(2) On -compénsation awarded uander the Land
Acquisition Act,* 1894, (at 6 °/, P. A.)

(3> 'Oa the arrears of Revenue-—{e.g. under Section
7 Madras Revenue Recovery Act, 1864, Section 80 of C,
P. Tenanoy Act, 1893).

(4) On compensation under Works of Defence Act
1908,(at 6 °/, P. A))

(6) TUunder the Negotiable Instruments Act,(Section
80, 1881, This section reads:—

“When no rate of interest is specified in the instra-
ment, interest on the amount due therern shall, except
in cases provided forby the Code of Civil Procedure,
Section 632, be calculated at the rate of six per centum
per annum from the date at which the same ought to
have been paid by the party charged, until tender or
realization of the amount due thereon or until such date
after the institution of the suit to recover such amount
as the court directs.
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Erplunation.~~When the party charged is" the
endorser of the instrament dishonoured by non-payment

he is liable to pay interest only from the time that he
receives notice of the dishonour.”

(6) On compensation under Northern India, Canal
and Drainage Act, 1873.

Interest prohibited by Statutes,
¢ g

(1) On Arrears of Revenve~JIo U. P. and C. P.
(Section 143 of U. P. Land Revenne Aecs, Section 119 of
C. P. Land Revenue Act).

(2) Deposits in Court.~Vide Rule 3 of Order 24 of
the Code of Civil Procedure, 1908, which reads : ’

“ No interest shall be allowed to the plaintiff on any.
sum deposited by the defendant frrm the date of the
receipt of such notice, whether the sum deposited is in

f‘f‘“’ satisfaction of the claim or falls short there-
of.’ '

{3) Deposit under the Transfer of Property Act'l
1882 (az amendad).

Power to deposit in Court money due on mortgage.—
“Atany time after the principal money has become
payeble and before a suit for redemption of the mortgag-
ed property is barred, the mortgagor or any other person
eutitled to institute such suit, may deposit in any vourt
in which he might have instituted such suit, to the ac-

count of the mortgagee, the amount remaining due on
the mortgage.
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Right to money deposited by martgagor.—The Court
shall thereupon canse written notice of the deposit to be
sorved on the mortgagee, and the mortgagee may on
presenting a petition (verified in manner prescribed by
Jaw for the verification of plaints) stating the amount
then due on the mortgage, and his willingness to accept
the money so deposited in full discharge of such amounr,

‘snd on depositing in the same court the mortgage deed
if then in his possession or power, apply for and receive
the money, and the mortgage deed so deposited shall be
delivered to the mortgagor or such other person as
aforesaid. ”’

Interest left to' the discretion of the courts.—e. g.

1. Section 34 of the Code of Civil Procedure,
1908 i~

(1) Whereand in so far as a decree is for the
payment of money, the court may in the decres, order
interest at such rate as the court deems reasomable to
be paid on the principal sum adjudgsd, from the date
of the suit to the date of the decree, 1n addition to any
interest adjudged on such principal sum for any period
prior to the institution of the suit, with further interest
at such rates as the court deems reasonable on the
sggregate sum so adjudged from the date of the
decree to the date of payment, or tn such earlior date,
as the court thinks fit. .

(2) Where such a decree is silent with respect to
the payment of further interest on such wggregate sum
as aforesaid from the date of the decres to the date of
payment or other earlier date, the court shall be deemed
to have refused swach interest, and a separate suit there-
fore shall not lie. '
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2. Section 48 of the Provincial Insolvency Act,
1920

(1} Ou any debtor sum, certain whereon interest
is not reserved or agreed, for, and which is overdue
when the debtor is adjudged an insolvent, and which is
provable under this Act, the creditor may prove for

Interest at a rate not exceeding six per centam per
BONOM,

(@) if the debt or sum is payable Ly virtue of a
written instrument at a certaln time, from
the time when snch debt or sum was pay-
able to the date of such adjudica&ion ; OT,

i

(b) if the debt or snm iz payable otherwise, from
the time when a demand in writing has been
made giving the debtor notice that interest
wil! be claimed from the date of the demand
until the time of payment to the date of
such adj dication.

(2) Where a debt which has been proved under
this Aot includes interest or any pecuniary consideration
in lieu of interest, the interest or consideration shall, for
the purposes of dividend be caloulated at & rate not
exceeding six per centum per annum, without prejudice
to the right of a creditor to receive out of the debtor's
eatate any higher rate of interest to which he may be
;entlit’led after all the debts proved have been paid in

ull.’

3. Seotion 28 of the Land Acquisition Act, 1894,
(Colleotor may be directed to pay interest on excess

compensation).—If the sam which, in the opinion of the
court, the C)] ector ought to have awarded as compen-
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gation is in ézcess of the sum which the (ollector did
award a8 compensation, the award of the court may
direct that theCollector shall pay interest on such excess
at the rate of six per centum per annum from the date
on which he took possession of the land to the date of
payment of such excess into court.

4, Section 28 of the Works of Defenco Act, 1903:—

“If the sum which in the opinion of the court, the
(ollector ought te have awarded as compensation is in
excess of the sum which the Collector did awsrd as com-
pensation, the court may direct that the Collector shall
© pay interest on ruch excess at the rate of six per centum
per annum Trom the date of bis award to the date of

paymeut of such excess into court’.

No Contract, or Usage, or Provision of Statutes.—
‘Where thero is no provision in the contract defining the
rate of interest to be charged, or & trade use determin-
ing the same.or a statutory provision ‘laying down the
rate of interestto be charged or disallowing interest
altogether, the courts in India (outside the Punjab) have
a diseretion to allow interest under Section I of the Inte-
rest Act, 1839

Power of Court to allow interest It is, therefore,
hereby enacted that, upon all debts or sums certain pay-
able at a certain time or, otherwise, the court before
which such debts or sums may be recovered may, if it
shall think fit, allow interest to the creditor at a rate not
exceeding the current rate of interest from the time .
when ruch debts or sums certain were payable, if such
debts or sums be payable by virtue of some written
instrument at a certain time or if payable otherwise,
then from the time when demand of payment shall have
been made in writing, so as such demand shall give
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potice to the debtor that interest will be claimed from,
the date of such demand until the ter ns of payment.
Provided that interest shell be 'payable in all cases .in
which it is now payable by law”. ‘

The same principle seems to have been affirmed in
some of the rulings in the Puujab. (1)

Interest awarded—equitable grounds.—The Courts
have someiimes allowed iuterest on the grounds of
QQUILY dome

(1) Where the plainﬁf was wrongfully deprived of
money on which the defendant actually makes interest:
(2 :

(2) Monvy detained by the defendant, by frand: (3)

Award of interest by way of damages,—Interest is
a.wa.rde_d in suitable cases, by way of damages (4)

The Punjab Regulation of Accounts Act I of 1930
however hgs overridden all the provisions of the Interest
Act, 1839, and Trade Usage and dictates of Equity by’
laying down in Section 4 post that a portion of interest
must be disallowed if only the lender has not maintained
the accounts in the prescribed form; even though the
defendant should come into court with c‘:lea.n hands.

1. 2 Lah. 56; A. L. R. 1926 Labore 484,
2. Miller v. Barlow, (1871) 14 M. I, A, 209,

"8, Reshtou v. Grissel, 1870 L, R. 10 Eng. 393 (See
slso Earl of Hurdwiok v. Vernon, 1¥08 14 Vea
504), : )
42M L. J T (1921) M. W, N, 873;A. LR. 1922 M
Bb; 10 C.785 P.C, 111, A. 88,
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Loan.—The definition of this term also, has been
taken from the Usurious Loans Act, 1918,

One of the Members of the opposition moved the
amendment : — ‘

The following words be omitted “and shall include
any transaction which the court finds to be in sub-
stance, a Joan,"” “My reasons” said he, “are that as has
been suggested by some people who have criticized the
Bill, it will be very difficult in complicated cases for the
court to determine what a loan is, unlese it comes within
the four corners of the definition whichis given in this
clause. A loan has been defined as an advance whether
] . 3 u
of money or in kind atinterest. That is quite sufficient
apd it is not necessary at all to create complications by
opening up an avenue for contentious discussion as it
weré, for the courts, and imposmga very difficult task
on them. These words may therviore be omitted”,

The Legal Remembrancer opposed the ameniment.
“It seems to me that the courts should be entitled to. go
behind a trapsaction in order to see whether it is in fact
asale oraloan. The section itself defining the term
loan is copied from the Usurions Losns Act which is
in this respect based on the uglish Money-Lenders Act
and bas been found nacessary as a result of expemnence.
This Bill is not intended in any sense of the word to
affect sales, evenvsales on credit. B t in practice, it hl}s
been found that very often transactiope which are in
effect loans are brought befire the courts in a form
which looks as if they were sales on credit. The distine-
tion between a sale and & loan is very clear in law. The
idea of a loan is that snother person is allowed a tem-
‘porary possession of ap article with the idea that he
should subsequently return that article itself and not
its equivalent. In the ¢ase of a sale, when the article is
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conveyed from one person to another the owaership of
the article passes. The framers of the Bill thonght it
very neeossary that the courts should be able to zo
behind a transaction to see whether the ownership in the
article has pessed or not or whether, whatever may be
the form, the intention of the parties was that the thing
itar)f, as copveyed, should eventually ba returned to its
orignal owner. And by putting in these words, the
court will be able to go behind the form of the tran-
saction and see what the intention of the contracting
parties ta. It is Felt that if these words were not put in
the Act, the courts would possibly be bound by the form
of the transaction apnd mway hola that the transsction
which is in fact a loau is pot covered by this Act bacaunse
it appears to be a sale, It is for this reason that we put
in these words following the experience of the courts
both in England and in this country which have had ts
deal with transactions between the money-lender and hio
borrower”,

For the retention of the sentence “aud shall include
any transaction which the court finds to be in snbstance
» loan”, thare is the authority of the text of the Usurious
Loans Act, 1218, which is based on the principles of the
Money-Lenders’ Act, 1900 in England. But it is psrfect
ly true that this sentence will wake another inroad upon
the time of a usually over-worked Sub-judge in the
Punjab.

Loan.——Whether includes Postal Registration char-
ges and cost of copying into a partioular script.

*  As regards the imposition of the interest, the term
‘Lesn’ as defined in this clause read with the Rules
Nos, 17 and 18, as framed bv tha Local Government
clearly includes the Postal Registration charges and
costs payuble by debtors demanding that account shall
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be furnished in a particalar soript. So, these amounts
will be added to the principal loap, and -interest will
averue upon them as auy other item of loan even though
o rate of interest is agreed mpon with respect to them.
The courts will be satisfied in allowing the loweat rata
sgreed upon, during the half-year during which the
item occurs, with respect to other items.

The creditor way, of course, stipulate at the com
mencemeut of the account that interest at a specified
rate would be charged on these items also.

Deposit and Loan—distinguished,

The deposit is something lodged with apother for
safe-keeping or custody. The distinction between a losn
and a deposit lies in the fact that the deposit creates a
fidueisry relationship.

(i) -A deposit of money or other property in a
Government Post Office Bank or any other
Bapk or in a Company or with & Co-opera.
tive Society. For the definitions of Bank,
Company aud Co-operative Society ses a bove
Clauses 1, 2 and 3.

{#5) & loan to or by, or a deposit with any society
or association registered under the Societies’
Registration Act, 1860, or under any other
enactment.

The clause (i} above only exempts deposits toa
Bank or Company or Co-operative Society, The clause
exewmpts not-only depesits witk but loans foand by any
society.
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“Society”—"Any seven or more persons associated
for any literary, scientific, or charitable parposes, or
for any such purpose, asis deseribed in Seciion 20 of
this Act, may, by subscribing their nawes to & memo~
randum of association, and filing the same with the
Registrar of Joint Stock Compaunies form themselves
into a society under this Act".! '

It seems to me that the terms ‘Society’ and

‘Association’ have been used interchangeably in this
clavse,

Any other enactment—e.g., The Religions Societies
Act, 1880,

——e

(i4i) aloan advanced by Goverament. or by sny
local body anthorised by Government.

It ie to be noted that the exemption in this clause
relates only to a loan advanced by the Gavernment and
pot to the loau advanced to the Government.

The avowed object of the Act was to protect illite~
rate horrowers at the baods of sharp money-lenders.
Do the Legislators in the Punjab Council think that
the Government is to be clas:ad with the necessitous or
illiterate borrowers and, therefore, the creditor should
furnish half-yearly accounts to it also ? ‘I'he omission
seems only to be due to an inartistic drafting.

Any local body authorized by Government. — A local
body, e.g,, 8 Municipsl Commitres, 8 Ihstrict Bnard or
& Small l'own Committea oan advance loans only with
the permission of the Goveramegt, '

1560, L Section 1 of the Societies Registration Act XXI of
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(iv) A loan, advanced by a bank, a co-operative
gociety or a company whose accounts are
subject to andit by a certificated auditor
under the Companies Act.

The clause “whose acconnts are subject to audit by a
certificated auditor under the Companies Act,”” was the
subject of heated controversy in the Punjab Legislative
Council,

The Legal Remembrancer moved the amendment
by which he wanted to substitute the following for the
clause under discussion —

“Aundited Ia'nnua.lly by an auditor under the provi-
sions of Section 144, of the Indian Companies Act.”

“The object of this ameudment” argued he “may be
shortly stated in this way, Itis a question of fact as to
whether a company's accounts are or are not audited by
a certificated auditor, of the kind qualitied under Sectinp
144 of the Companies Act, If the answer is in the affir-
mative, that ia to eay, if & company’s accounts are
audited by a certificated anditor, that company is to be
exempt from the provisions of this Act. lf the aceounts,
‘however, are not andited by a certificated auditor, the
provisions of this Act will apply to that company as for
any other oreditor.

To this argument the Member for Pumjab Indue-
tries made the following reply ;—

“There has been some misapprehension abeut the
words ‘company’ and ‘private compsny.™  Under the
Indian Companies Act two sorts of compsnies might be
registered ; one private company, and the other publie
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company, The public company is required under the
Act to have its accounts audited every year by a certi-
ficated anditor, But so far as the private company is
concerned, it is not obligatory on it to have its accounts
andited by a certificated accountant. Then the question
is, that there are certain private companies a great many
of them who get their accounts audited by'a certificated
accountant, Therufore & distinction has to be made
and the point is whether those companies which get
their accounts audited by certificated auditors irrespec-
tive of any legal obligation on them, should also be
excepted or not. Now there is also ancther misappre-
hension oo the part of my honourable friends, They
think it is very easy to form. a private company. Any
* two persons may join and from a private company and
got it registered under the Indian Companies Act; but
it isincumbent qn & private company to have regular
accounts, to have a manager, to draw up a balance sheet:
every year and so on. They bave to observe all these
things before they can be called a private company.
It is not an cary matter that a money-lender may form
into a private company and thus escape the sending of
accounts as my honourable friends think. When a
private company is ke ping regular accounts, why
should you insist that it should kave them in’the
form preseribed by the Government? The company
has to hold meetings every year, has to send a
summary of its capital tothe Registrar and so on
and so forth. 1f the only obligation on the private com-
pany had beento get it registered, then nchody would
have asked that it should be excepted. I think that the
Seloot. Committee, althongh, they wanted to excapt such
companies which get their accounts audited by a cortifioa-
ted accountant, have not been able to express themselves
properly. The provision as it stands reads: " A loan
advanced by a bank, a co-operative society ora comp-
any whose accounts are subject to audit by & certificated
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. auditor under the Companies Act.” There was a
misapprehension in the minds of the members
of the 8elect Committee that every private com-
pany's accounts are subject to be audited by a
certificated accountant. It is not & fact. Looking
at the disseuting minate of Rai Sabib Chavdri Chhotn
Ram and others, we find on page B; “ We e¢re
not at all sure of the effect of private companies being
exempted, under item (3i¢} inspite of the safe-guard
which has been added in the shape of the system of
audits.”” As the clause stands they sre not exempted
because private companies are not subject to audit by a
cortificated accountant. As I have explained I support
the amendment of Dr. (Rokal Chand Narang on the
ground that a private company has to keep regular
acconnts, has to keep a manager, to hold meetings and
has to prepare a balance sheet every year. So, iu the
first place Iam in favour of that amendment. But if
the members want that only snch companies should
be exempted which get their accounts aundited by cer-
tificated auditors, then my amendment may be accept-
od.” And the amendment given below as finally, pro-
posed by the Legal Remembrancer should have satis-
fied all sections of the Honse :—

That for the existing sub-clanse (7) (iv) substitute
the following .

“ a loan advanced by a bavok, a co-operative society
or & company whose asccounts are sudited annually by
& certificated’ auditor :

Explanation— A certificated auditor means an
auditor qualified under the provisions of Section 144
of the Companies Act.”
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The object of the Act, as repeated so often, was
to protect ignorant borrowers from the tricks of un-
sornpulous money-lenders. “What exactly reason could
then there be to compel evan those private companies,
which made it a rule to get their socounts audited
snnually by certificated acoountants qualified under
Saction 144 of the Indiap Companies Act 19137 OQue
of the members raised an objection to this amendment on
the ground that this olause would encourage rhe village
money-lenders to combine into private ecompanies
and thua evade the provisions of the Act. But what
harm would it do if this should come to pass ? "We
should welcome the birth of companies even if private,
established under the Indian Companies Act, whore
accouuts are audited by certificated auditors, This
amendment of the Legal Remembrancer, however, did
not And favour with the mnsjority and Captain (vow
Hou'ble Captain) Sikandar Hayat Khan proposed sn
amendment excluding the private companies by expresa
wording. This led to an outburst on the part of the
Leader of the opposition t== i

“I was prepared and my honourable  friends on
this side of the House were equally prepared to secept
the amendment which was proposed by the Houour-
able, the Legnl Remembrancer, by way of a 'gomPro-n
mise.

But that has not appealed to honourable mambers
on the other side of the houss. What they want is
reully not anything oaloulated merely to protect the
borrowers but to lay the axe at the very root of the
financial organisation, by not exempting private com.
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panies even with the eafeguards which have been pro.
posed by myself, the honourable Member for Industries
and by the Honourable the Liegal Remembrancer,”

The amendment of the Legal -Remembrancer wae
thrown out and the clause as it emerged from the
Seloct Con.mittes was adopted. '

The words ‘subject {0’ make all the difference
and the Private Companies are not exempted, even if
thuy get 1beir accouuts audited anunnally by a certifi-
eated aunditor, as they are not under Section 144 of the
Indian Companies Act, subject to bave their accounts
audited by a certificated auditor. This clause by itself
is caleulated to give rise to scepticism as regards the
bora fides of the majority of the Councillors who enacted
the meusure.

(2} A loan advanced to a trader.—The use of the
proposition ‘to’ isto be noted carefully. The loan
sdvauced o a trader is exempt, i ¢, if w money-lendur
advances & loan to a trader he ueed not keep accounts
in the prescribed form but if the trader himself advances
a loan he is 1ot exempt from keeping the accounts.

Advances by a trader.~~5o the advances by traders
have been of a purpose uot excepted.

Advances to & member of the Legal profession, etc.—
Even the advauces to the members of the Legal profea-
sion, members of the Indian or Provincial Service, an
income tax payer and those who have passed @
University examination were pot exempted and the
amendments which sought to exclude the loans made
to such borrowers, were thrown out.
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Negotiable Instrument.— Promissory Notes, Bills of
F xchange (Hundis) and Chegues are negotiable instru-
ments 8s the amoants payable thereunder -chauge
hands by a mere endorsement.

Promissory Note.—A “ promiseiry note ™ is an
jostrument in writing (not being a bank note or a
currency note) containing an unconditional undertaking
sigued by the maker to pay & certain sum of money ouly
to, or to the order of, & certain person, or to the bearer
of the instrument.

Tlustrations.

A sig1a instramentin the following terms =
{a) I promisa to pay B, or arder Rs. 500,
(5) I acknowledge myself to bo indebted to B in

~ Rs. 1,000, to be paid on demand for value
received.

{©) " Me BIOU Ra, 1,000."

(d) *“I promise to pay B, Rs. 500 and all other
sums which shall be due to him.”

(&) * I promise to pay B, Ra, 600 first deducting
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thereout any money which he mﬁy own
me,”

( f) "I promise to pay B, Rs. 500 seven days
after my marrisge,”

() “I promise to pay B, Rs. 500 on D’s death,
provided D leaves me enough to pay thar
sam.”

(k) 1 promise to pay B, Re, 200 and to deliver
to him my black horse on 1st January
next.’" '

The instramepts marked (a) and (b) are promissory
notes and the others are not.

The esasential characteristic of a Pronote are :—

(1y It is an tnsirument in writing ; (2) contains an
unoonditional undertaking to pay ; (3) it is signed by the
maker ; (4) the sum of money is certain (payable to or
order of a person or the bearer.)

The Legislature has taken care not to exempta
pronote from the operations of this Act.

RBill of Exchange—A ‘ bill of exchange ” is an
instroment in writing containing an nnconditional order,
signed by the maker, directing a certain person tw pay
a oortain sum of money to, or to the order of, & certain
person or to the bearer of the instrument,.

A’ promise or order to pay is not * conditional,’
within the meaning ef this Section aod Section 4, by

1. B8 4 Negotiable Instraments Act, XXVI of 1881
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reason of the time for payment of the amount or any
instalment thereof being expressed to be on the lapse of
a cortain pericd after the occurrence of a specified event
which, according to the ordinary expectation of man-
kind, is certain to happen, although the time of iis
happening may be uncertain.

The sum payable may be * certain’ within the mean-
ing of this Sectien and Section 4, although it includes
future interest or is payable at an indicated rate of
exchange, or is according to the course of exchange,
and althongh the instrument provides that, on ‘defaunlt

of payment of an instalment, the balance unpaid shal
become due.

The person to whom it is clear that the direction is
given or that payment is to be made may be a “certain
person, ¥ within the meaning of this Section and
Section 4, although he is mis-named or designated by
description only. ™1

Specimen of an ordinary Bill of Exehange.

Lahore
31st July
1931
I Providing for payment at sight or on de-
mand =~ _
Deva Nand Brethers, Lahore.
Rs. 2000,

Pay to Sirdar Ram Singh cr his order or the bearer
Rupees Two Thoussnd only (for cash reeived).’
(8d). Mr. A. Parker,
Lahore.

1 Section § Ibid,
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1I. Providing for payment after a fixed period:—

Lahore.
31.7.31.
To
J. 3. Brothers and Son,
Lahore.

2000-0-0

Pay 2 monthg from date to Lala Charan Das or
his order or Bearer, Rupees Two thousand only..

(Sd). Hari Ram
Managur,
Hari Ram aud Sous,
* Rawalpindi.

Cheque.~—A ‘cheque’ is a bill of exchange drawn
on a specified banker and not expressed to be payable
otherwisa than on demand. 1

Specimen of an ordinary cheque.

Lahore.
20-7-31,
Punjab and Sind Bank Ltd. Lahore.

Pay to Sardar Charan Singh, or order (Bearer)
Rupees Five hundred only.
600-0-0 '

(Sd). Hukam Singh.

Reason why pronote not excepted. — The reason why
pronote was not excepted seems to be that a cheque
-evidences dealings generally, between a Banker who
keeps acconnts audited under the law, and the Bill of
exchange too is a token of a more public transaction

1. 8. 6, Negotiable Instruments, Aot, dusl,
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than the one evidenced by a pronofe.

Mortgage of sale of immoveable property,—The
Legislature has exemptad the sales of only immoveable
property. It passes ones’ comprehension why the sales
of moveables were not exempted.

In Substance.~~This expression means that the
courts have & power to probe beneath the langnage used
and they camn declare a transacticn to be & sale even if
it goes under some other designationsl

‘ Sale ’ is & transfor of ownership in exchauge for
a price paid or promised or part paid and part pro-
mised.2

The term “ price ¥ as “used here, means money3
or currency notes.4

Mortgage—A mortgage'is the transfer of an inter-
st in specific immoveable property for the purpose of
gucuring the payment of money advanced or to be
advanced by way of lcan, an existing or future debt
or the performance of an engagement which may give
rise to a pecuniary liavility.b

Rutes~The reference is to the Rules to be
made under Section 6, post. '

1. 100 P B. 1895, 104 P, R. 1918 and 40 Al

Sestion 54 T. P. Act, 1882 as amended,

11 na ‘59’ gl’) B» 696, 42 Mq Lg Jb &10 (F“ B") 68
Y. 0. 687: 45 M. 612,

8 C. 879,18 P, R. 1905, _

Section B8, Transfor of Property Aot, 1883 as
smended,

g o
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Goods.—means moveable property of any
kind.1
|

Merchant.—means one who carries on trade on a
large scale.

The term °retail merchant’ was added in the
council when the Bill as it emerged from the Select
Committes was considered.

Commission Agent and Broker.~ Distinguished:—

Shall not include a person whao sells his own agri-
cultural produce or cattle.—The word *oewn” is bound
to cause difficulty in the actual working of this Section.
Buppoese A wants to sell 100 maunds, of wheat that he
has purchased. Certainly, the grain is his own. Simi-
Jarly a person may purchase cattle; they became his
own property. The drafting is evidently defective.
‘What was actually intended sesms to be somewhat like
_‘“ the produce raised by agricultural operations on the
latled ,i,n his lawful possession or cattle raised by him-
self.

Duty or Creditor to Maintain and Furnish Accounts.

8.3. (1) A ereditor shall in order to comply
with the provisions of this Act—

(a) regularly record and maintain an acccunt
for each debtor separately. of all tran-
sactions relating to any loan advanced
to that debtor, in such manner as the
Local Government may prescribe.

" 1. Seoction 76, Indian Contract Act, 1872,
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i

(b) furnish each debtor every six months
. with a legible statement of account
signed bythe creditor or his agent of
any balance or amount that may be out-
standing againat such debtor onthe 30th
day of June or 15th Har and the 3lat
December or 15th Poh in each year.

Thie statement of acecount shall include
all transadtions relating to the loan
entered 1nto during the six months to
which the statewment relates, ard shall
be sent in such manner and in such
form and coutaining such details as the
Local (Guvernment may preacribe, on or
before the 31st day of August or 15th
Bhadon in the ¢ase of any balance out-
standing on the 30th day of June or
15th Har and on or before the 28th day
of February or 15th Phagan in the case*
of any balacce outstanding on the 3lst
day of December or 15th Poh.

Explanation.—(1) The Local Government.
shall prescribe the forms and numerals 10 which
the accounts required by this provision of this
subsection are to be maintained  and furnished,
and the creditor shall at his option use one of the
following seripts and languages, namely English,
Urdu, Gurmukhi, Nagri, or Mahajani : Provided
-that if the debtor in writing demands that the
account be furnished in any one cf the above scripts
it shall be supplied to him in that script at his cost
according to the scale prescribed ;
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(i1} the prescribed accounts shall be so kept
that items due by way of interest shall be shown
as seperate and distinct from the principal sum,
and seperate totals of principal and interest shall
be maintained, The ecreditor shall not in the
absence of agreement include the interest or any
portion of it in the principal sum ; and the prin-
cipal and interest shall be seperately shown in the
opening balance of each new six-monthly account :

Provided that ;

(1) if the loan has since it was originally ad-
vanced, passed by inheritance orassign-
ment to a widow or minor, such widow
or minor shall nob be bound to maintain
and furnish the account prescribed by
this section for a period of six months
from the date of such passing;

(ii) nothing fn this section shall be deemed to
ay upon any person the duty of marn-
taining and furnishing the prescribed
acgonnt in the case of a loan where In
the title to recover is sub-judice betwaen
two or mere peraons claiming as credi-
“tors adversely to each other unless and
unttl the title has been finally dgcxded

by a court of competent jurisdiction.

(2) Entries in the account prescribed under
clause

(a) to sub-section (1) shall be deemed to
be regularly kept in the course of
business for the purpuses of section 34
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Indian Evidence Act, 1872, and copies
of such entries certified in such manner
as may be prescribed shall be admis-
gible in evidence for any purpose in the

same manner anc_l to the same exteont as
the original entries

Ezplanation —A person t6 whom a statement
of account has been sent under clause (b) of sub-
section (1) shall not be bound to acknowledge or
deny its correctness and his failure to protest

“shall not by itse)f be deemed to be an adnfission
of correctnees of the account.

NOTES.

History.—A s originally drafted, the period allowed
to a oreditor for sending acecunts for the Jast balf yesr

was one montb; but in the Select Committes, this period
was extended to two months.

In Sub-section (1) () there were the words *“ in addi-
tion to such accounts as he may ordinarily maintain.”

The amendment moved for the deleticn of these
words was accepted. But for the omission of these
words, the oreditor wonld have been put to the necessity

of maintaining both (1) the old accounts and (2) the
accounts in the prescribed form.

One of the Councillors moved for the addition of
the following proviso in the Council C -

“ Provided that the craditor shall not bs compelled
_to keep accouuts in asoript, whick he can not_read or
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“ 1 take it, to compel the creditors as defined in the Act
to keep accounts in & particular form and to insist uwpon
their sending a copy of these accounts to their debtors,
It i8 pot intended, I take it, by this legialation, indirects
ly to place a particular script or language in & position
of preference over others. Nor could it be the desire
that the creditors should be compelled to keep accounts
in a Janguage, which they can not read or write,”

The motion wag, howaver, lost and a most unreason-
able rule has been laid down restricting the choice of
seript {rom among five seripts r— )

Eoglish, Urdu, Gurmukhi, Nagri, or Mahajoi.

_ Itis perfectly true that these seripts cover those in
which most of the acoounts in the Punjab are maintain-
ed but the principle, underlying this section, is an objec-
tionabl!e one,

Scope.—This seation lays down (1) that the oreditor
must record and maintain sccounts in the prescribed
form and in one of the 5 scripts; (2) that the creditor
should furnish each debtor every six months, with a
legible statement of accounts, signed by the creditor or
his agent (even if the debtor does not want the account
to be sent to him) ; (3) in & prescribed form ; (4) sv as w
show the principal and interest separately.

Ezcepiions,— (1) The following lenders are exemp-
ped from the operations of this Act i—

(@) Any society or association registered under
*the Nooieties Registration Aot, 1860 or any
other enaotment; ;

{b) Government ;

(¢) Any Local Body, (if eimnpowered by Govenr-
ment to advance loans),
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" (d) A bank.

l(e) A Co-operative Society.

{H A company, whose accounts are subject to
audit by a certificated auditor under the
Companies’ Act. :

(9) A widow or a minor for six months after the
right has accrued to them to a foan in
question.

(2) The following transactions are exempted =

{6) Deposit in & Government Post Office Bank ;

(&) Deposit in any other Bank ;

() Deposit with a company.

(d) Deoposit with a Co»opamtfw"e Society.

(¢} Deposit with any Sooiet._vrregistared under the
Societies Registration Aot, 1860,

(/) An advance made on the ‘basis of a Negoti-
able instrument other than a pronote, as
‘ ilgg:iedin the Negotiable Instruments Act,

3. A transaction which is in substance a mortgage
or a saleof immoveable property, is also exempted.

III. The loans to the f.ollowi.n'g debtors are also,
excepted :(— ’

‘1Y Tioan tn & saniate Ar scenniatinn racickarad
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_ under the Societiss Regisiration Act, 1860.
() Loan to a trader including s
@ A wholesale or a mtaxl m&rchant ;
(:‘i) A Commission Agent ;
:'{i;'i) A broker;
(;;;Q, A manufacturer;
‘(v) A contractor;
(vi) A factory owner.

IV. The following creditors are exempted as
below :—

(#) Widows wnd minors for six months after the
debt hnh' accrued to them.

()] Two Oradxhors belonging to establish titlo to
the same debt, until the matter. bas been
decided.: .

V. Chrious instances of non-exemptions 1~
Advancas made to—

(o) Government. {b) Local Bodies.

{¢) The Legal Practitioners.

() Practitionerq-'in Medicines,

(e) Govémmenh ‘Qfficers e. g. members of All-
India ‘and Provincial Services,
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(¢) Professors gf Colleges.
() Members of the Goyernmeut & g ﬁinisters H
@ Judggé‘igtwphe High Coﬁrt, aind

k) Advaﬂéﬁé'\t‘m.de by t;e.ders {as distingix_isherl

to traders). e

1
x=

VI. Tustauces of the transsolions “which ought
to have been sxempted but which” have not
been exemptod :— ;

{a) Loans on Registered Bonds
() Loans by Privates Companies.

Reeord and Maintain—The two things are necessary »
to be done by the creditor :—

(1) heshould record each transaction regularly
which includes daily ;

(2) he should maintsin the ‘same.’ ¥t is not
" sufficieut that toe creditor should only
irgnord an secount, He shonld over and above
. recording it, maintain the aceounts as record-

ed regularly in the prescribed form.

Ssparately : The acoonnt of eas hdebtor should be
kept separate-

In such manner:~The manner in which the accounts
- under gection 3 (a) are to bs maintained is prescribed in
.the Rules framed by the Local Government wuunder
_S. 6 post and published under Notification ‘No. 37270,
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~ dated the 15th December, 1900, in the Punjab Govt.
Gazette, dated the 19th December, 1930,

Rrule 3. “Thé account, prescribed by Clause (a) of
Subsection (i) of Section 3 of the Act shall be main-
tained in the form shown in the Schedule attached, to
these rules. For facility of reference, I reproduce here
the form referred to above ==

For Sform of Schedule see page 69.
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Forms in duplicate. ' Each form is to be in duplicate;
one attached to the binding is counterfoil, the other is
called counterfoil. -

. Supply of forms: Rule 5—Samples of the form,
printed in KEnglish, Urdu, Gurmukhi, Nagri, and
Mahajani'Amritsari) and bound into registers containing
fifty or a hundred forms shall be available for sale at all
Post Offices, Branch Post Offices, Treasuries, and Sub-
Treasuries, throughout the Province and shall be
supplied to printing presses in districts. A oreditor
while being solely responsible for obtaining the requisite
number of forms shall be under no objection to pur-
chase the forms from official sources but may obtain

supplies in the open market or from such other source
s he may desire.

“ Bxplanation.—Oovernment accepts no respon-
sibility for the supply of forms™. -

‘Creditor can get forms printed. , The creditor can
purchase the forms at any Post Office or, treasury or he
may purchase the same from a private bookseller. Or
he .may himself get the forms printed. There is no
prohibition against the use of loose forms, but it is most

- desirable that the bound books of forms be used and
there is in doing 80, less risk of the form of a particnlar
debtor being misplaced or lost,

Creditor responsible for the'supply of form:
The creditor is himself responsible for the 11ecess§.ry
supply of forms. It would not do for the creditor to say

he could not secure the forms,

The creditor can rule the forms by hand :
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The creditor cun, if he likes rule the forms by
hand, but for the sake of neatness and uniformity
and the facility of catting out of the foil, printed forms
shonld be used.

Numerals to be used, Rule 6:—‘ The numerals to be

used for the purpose of making entries in the form, shall
~ ba the numerals ordinarily, used with the particular
script and language selected by the creditor or demand-
.ett by the debtor, as the case may be, in accordance with
the explanation (i} to subsection (1) of Section 3 of the
Act.

Numerals.-~The numerals to be used must be con-
fined to the one seript selected by the creditox.

One script to be used by one creditor.~Although,
there is no express prohibition against the use of more
thaq one script by a creditor in relation to the accounts
of different creditors but it is proper that he should
select one for all his debtors.

He should not of course, use more than one script
for the accounts of the same debtor. ;

. Forms how to be filled. Rule No. 7.—Each entry
In the form shall, as far as possible, be made on the
date to which the transaction, in question relates.

_ The forms <hould be posted up as soon as a transac-
tion takes place.

Rule Np. 8. Thename and address of the debtor
and in the ‘case of joint debtors, of each joint debtor,
shall be entered at the head of the form after the words
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“Toan Account of.........The address so entered shall
be the address, supplied by the bebtor or the Joiut debt--
ors as the address, to which the statement of account
should be sent in sccordance with the requirements of
rule 14,

Name and address of the debtor~—~In filling wup
the form (vide pages69,70) the first thing to be done is to
enter at the heading the name and address of the debtor.
1f there is a single debtor, then, of course, there is not
not much of a difficulty.

Address to be entered in the Bond etc. Separate Regis~
ter. It would help the parties much, if the full address
of the debtors is entered in the bond, pronote eto. But
if the account is only on the Bahi, the creditor may do"
well, if he has to deal with a number of debtors to open
8 Register of addresses in somewhat following form :
The creditor may call upon the old debtors and invari-
ably a new debtor to write bis address in his own hand,
if he is & literate person and to have it in other cases
written by a third person apd thumbmarked by the
debtor and attested if possible by a witness.
i

Sigoature of \
thumbmark g %:f:;:‘;:g
of the debtur.'; LDOSS ‘

Full address

Date. .of the debtor.

Femarks.

Joint debtors. If there are joint debtors then their
account will be separate from the separate account of
each one of themn and in the case of joint debtors, the
address of each will be given under the other at the
top of the accounat of the joint debtor, g¢.

(l)vl [RL LR HSIOI [LERTEE R T uucastﬁnu iny <.:r05id9n00 R EL1L]

‘?‘)nuuu»S!Ounn-u - ...Casta [ .-.msidﬁncen-n-
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Firm. In case of a Firm, the address at the top
of the Firm should be like :—

(1} Ram Lal...cvecirens .-
{2) Duni Chand.ce..vearievsin
Proprietors of the Firm Ram Lal Duni Chand.

Joint Hindu Family. In the case of a Joint Hindu
Family, the address should be written, as shown be-
low :—

* Joint Hindu Family of Ram Chand Daulet Ram
éte. through the Manager, L. Ram Chand.

Limited Company, Where the debtor is a Limited
Company, the address is to be e, g. :—

“The Bombay Commercial Company Limited

Lahore through...ccsos 8/0.10renies,Caste...... Residence.....
Muonager

Rule 9: Particulars of eachlentry relating to repay-
ments or advances, whether in cash or kind, shall be

entered- in words in the column, provided in the form
for this purpose. :

Immediately after the mention of the amount in

words in that colnmn, half of this amount shall also be
expressed in words.

 Rule 10: The rate of interest as agreed on by the
parties for each advance, whether in cash or in kind, and

the amount of interest charged shall be entered in the
column provided in the form.
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Rule 11: The value of a repayment in kind by a debt-
or aud the amount appropriated to principal and interest
shall be entered oo due dates in the columns provided'
in the form.

Rule 12: The form shall be kept by the creditor in
duplicate, so that there shall be a foil and counterfoil.
"T'he conunterfoil shall be retained by the creditor and
the foil shall be sent to the debtor in the’ manner here-
after mentioned. The entries in the foil so sent to the
debtor shall in all respects to be an exact copy of the
entries in the counterfoil retained by the creditor.

Form how to be filled up.—As each transaction

takes place 1he sume should be entered forthwith in the
counterfoil. '

As gach advance or repayment is made, the amount
iz to be eutered in wordsin column No. 2 on the side
of Nam (Debit) if the former acd in column No. 2 if
the latter in words noting half of the same also, in
words in the same column.

If the advance is in cash, the emount thoreof in
figures 1s entered orr the Nam (Debit) side in Col. No.3
and it in kind in eolumn No. 4. In Column No. B the
value of the advance in kind will be entered in figures.
In column 6 will be entered the rate of interest agreed
upon for euch advance.

One rate of interest may be- entersd length
" wise if all.the debt-items are to carry the same
mte¢ . '

In column No. 7 will be entered the amount of in-
tarast 1that has acermad nn tha itam.
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In case of repayment, a similar procedureis to be

. adopted. As each repayment is made the same wil be

entered in words giving the half thereof, also, in words
in column No. 2 on the Jama (credit) side,

If the repayment is in cash, same will be shown in
column No. 8 in-figures. ' J

If the repayment is in kind, the weight or number
thereof will be entered in column No. 4 and the value
of the same in Col, No. b.

In columns Nos. 6 and 7, the repayment or the value
thereof will be entered ms appropriated towards the
principal or intarest,

Itis proper if column No- 7 on the debit (Nam) side
shouldbe filled at the close of the acconnt by repayment
ofthe whole debt, due (if earlier than the close of the six
months for which the accountis to be sent) or at the
cluste of the six months, for which the account is to be
sont.

New forms to he used, A new form will have to be
uaed_ wht_m one form is finished or a debt due to, another
creditor is assigned to a creditor.

Six monthly accounts to close—when? ' The six
monthly accounts are to close on the 80th day of June
or 16th Har and 81st December or 15th Poh.
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I give here~—below the specimens for the filling

of forms (1) -when the debtor is new or no debt was
outstanding at the close of the last half year :—

For Form See page 78
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When nothing outstanding from
Loan Account of Ladhu Son of Rullia
From %1st July-
NAM (Debit)
e A Advance in ; ,
e E gc: fignres. < -]
w B - | T @ 'g
2885 22 |2 2 |5
g"’gg 'E:g"l-:ﬁ A S® |
£82C 8 32 | % |HE|H
s | 8889 | 4 | v |Egs| 8 [ 2% 18
s |° = BES - @ N o g2 |18
Ayl S E 1S 4 PEE M (<43 |-
1-'7-31 Rupees one B-0
_ |hundred half
fifty 100-0
1.9-31 |Wheat twenty| 1/,
|ive maunds P M| 20
half twelve
| |maunds and 25 Mds. | 50-0
) twenty seers.
81Dec Total 100-0 50-0-0 7-0-0
1931

Balance ontstanding on

81at December

1981
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the last half year.

Kamboh, Residence, Guranwala.
31 to 1st December 1931

JAMA (Credit)

T Payments Appropria-
Ry in' figures. tion.
‘a g = 2 b...
2F & & 5 | a2 .
s5=8 B 23] 3 B |4
, | 2382 55 |22l 2| B
£ | B85 5| 5§ |85 5| & |2
a & ‘S.E 8 é E B |28 & 5 |2
B My |8 ,
1-10-31 [aize twenty 20 | 250 228 28
maunds half Mds. S TR
ten maunds, . Sl
22-8.0 | 2-8-0
e ()
Principal—127.8-0
()
Intereat—3-18.2

(Signature) Creditor or Agent.



(a) How i.vorke:d out. ?
" Total due on 31-12-31.

Principal

Interest

15C-0-0
7-0-0

Paid by the debtor Balance due on 31-12-1931
£2-8-0 127-8-0
2-8-0 YTIntorest on
0-10-10 | 22-8-0 3-13-2
Principal
peid during
six Tnonths

0¢

SLNNOODOY
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Loan Account of Rup Lal’son of Ram Chand

Opening "balance (ifany)— From 1-1-1932 to-
Principal-400-0-0
Interest-100-0-0 |

. NAM (Debit)

Partiounlara of ad-

Advance in
figuren,

.(8ee rule 9.)
in

Charged.

Amount of interest
BRemarks,

Rate of intereat.

Yanoes ip words
whether eash or .
Kind {number
or woight).

Valge of ad-

Cash.

Date,
vanoces
kind

uind

-
no
o
T8
o
(=1 ]
-3
e

1-2-32 [Rupees Fifty [50-0-0 . 5-0-0
half twenty
five

15-3-82| Rupees one [100-0-0 e | 0.0
handred balf 2°/,
Rupees Fifty. P, M.

1-4-82 |Wheat twelve Mds Srs

Mauunda 12 20 [25-0.0 1-8.0

| twenty Secrs, 4 '

balf six :

munds and .
ten seers, J i

80-6:320 Total (150.0.0 25.0-0 3-8.0
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Caste Tarkhan resident of »“Ba.sa;].i.

83

80-6:1932
JAMA (Credit)
AT Kepayments Aporopriaki e
REae® in figures, ppropriation
B B . — =
g8 R A~ | B8
T §2 | S .
" .g ';g-.: s @I‘ . a-%ﬂ ‘; .s —g“ 'f-?. "E
¢ T - = .
$| 8% |&l 2 28| 2| E [
- ) - e — ol -
i =8 S I R 0 B
L]
1-3-32/Forty Maunds| ... }40 Mda [50-0-0° 50-0-0

of wheat half
Twenty
Maunda
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Note 1. Column No. 7 on the Debit side filled on
30-6-32. .

Note 2. The repayment was appropriated to-
wards interest as more than Rs. 100 were due as interest
on the date of repayment.

Balance outstanding on wo  30-6-1932.
Principal ' ... D75-0-0{a)
Interest . -« 111-8-0 (@)

(@) How worked out ?

Principal during § year ... 175-0-0
Last principal ... 400-0-0
Interest on principal during 1
i year . . 13-8-0
» in the opening balance :00-0-0 L
» on Rs. 400 Principal I
in the opening balance 48-0-0 Deduct
during % year. —— J Rs. 50 “paid
161-8-0 during § year
towards  in-
terest.
Signature (Creditor or Agent).

When the whole debt is discharged—If the whole
debt is discharged by payment in cash or by the execa-
tion of a pronote, bond, ete. then & note to some such
effect, e. g. “The debt discharged by the payment of
Ras. 500 on such and such date” or “by the execution of
a pronote or a bond for such and such amount ” should
Jbe made in the credit side. If the assignment of debt
is made in favour of another the same procedure is to be
sdopted.
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If the lender gets a debt, due to another, assigned
in his favour.—If a lender gots a debt due to another
creditor assigned in his. own favour, them, he should
enter the same noting the date of assignmant and not-
ing separately the principal and interest at the top om
the left hand side as if it were an opening balance. The
subsequent dealings will be noted as shown here, above.

How to calculate interest? -There are only 2 correct
methods of calculating interest if a repayment has been
made during the half year of which the balance is to be
struck :—

(1) Interest on each item of the principal advanced is to
be calculatea up to the end of the kalf year ending 30th
June or 31st Decomber, as the case may be and similarly,
" interest is to be charged on the amount of repayment
towards the principal up to the same date and it is to
be allowed forin the account. The second method is
that up to the date of the repayment of any sum to-
wards the principal, interest on the whole prineipal is
to be charged and then for the purposes of interest, the
priveipal is to be deemed to be reduced by the repay-
ment on the date of the same.

Old bahis.—~This Act prescribes a form of Account
to be maintained for the purposes of the provisions
thereof. It does not prohibit the maintenance of old
bahis. They may be kept as before and I would advise
creditors to do so as this will facilitate the correct
entries being made in the prescribed form.

Scripts to be used.—As pointed out above, the
creditor must select one of the five scripts; namely
English, Urdu, Gurmukhi, Nagri, and Mahajani in which
to maintain the accounts.
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Form printed in one script to be used for filling in
another one.—Suppose forms, columns of which are
printed in Urdu, are available but the creditor keeps the
accounts in Gurmukhi, can he use snch forms.? I think
he can. There is no specific bar to this in the Act.

Ink,—There is no specification of ink bat the
country black op blue black inks should be used. Red
ink should be used for making corrections.

Bound forms-table of contents.—In case, a creditor
has to deal with a number of debtors, it will be good,
if he prefaces the lst page with a table of contents
which should show at a glance, the page, in which the
account of each debtor will be found.

Explanation (ii) to clause (b) of Subsection (1) of
section 3.—It is not in its logical position. It relates to
the manner in which the accounts are to be kept and
t!ae proper place would be after clause (a) of subsec-
tion (1) It reads thus;

. ™) the preseribed acconuts shall be so kept that
items due by way of interest shall be shown as separate
and distinct from the principal sum, and separate totals
of principal and interest shall be waintained. The
creditor shall not in the absence of agreement, include
the interest or any portion of it in the privcipal sum :
and the principal and interest shall be separately shown
in the opening balance of each new six-monthly
account,”

Compound interest-agreement about—Under the
explanation (i) of clause (b) of Subsection (1) of Section
3 of the Act, no creditor can add principal 9 the interesi
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or agreement in other words charge compound interest,
without an agreement.

Agreement.— express or implied.—Such an &gree-
ment may be express or implied. It may either be ex-
pressed or it may b3 implied from the course of dealings
between the parties.

Agreement—proof of—onus.—The onus of proving
the existence of such an agreement is on the \plaintiff.

See notes under the head “Interest’ under Section 2
““Subsection (b) furnish each debtor every six months
with & legible statement of account signed by the
creditor or his agent if any balance or amount that may
be outstanding against such debtor on the 30th day of
June or 15th Har and the 31st day of December or 15th
Poh in each year. This statement of account shall
include all transactions relating to the loan entered ihto
during the six months to which the statement relates,
and shall be sent in such manner andin such form and
containing such details as the Local Government may
prescribe, on or before the 31st day of August or 1ith
Bhadon in the case of any balance outstanding on the
30th day of June or 15th Har and on or before the 28th
day of February or 15th Phagan in the case of any
balance outstanding on the 3lst day of December or
16th Poh."

This subsection lays it down as a duty of the
creditor to send to every debtor (whether he asks for
the same or whether he requires it or not) a statement:
of account as it stands on the 30th June or 15th Har
and 31st December or 15th Poh, as the case may be.

Dr. (now Hon'ble Dr.) Gokal Chand Narang moved
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the following amendment to this clause : —

“That for Sub-clause (1) (b) of clause 3 the follow-
ing be substitated “shall once in six months supply a
copy of the account giving all the items advanced and
received on & requisition to that effect being received by
registered post from a borrower and may debit to the
bo%rower with such amount for copying and other
charges as ma.y be prescribed in this behalf”.

Thls was & perfectly reasonable amendment and
as ho pointed out, in Section 8 of the English Money-
Lenders Act, 192: occur the words :—

“A money-lender shall on any reasonzble demand
in writing by the borrower, eand on tender of a reason-
able sum for expenses, supply a copy of any document
relating to a loan made,”’ But it seems that the majority
in the Punjab Legislative Council were bent upon ont-
doing the Parliament of England and imposing upon
the creditor the task of sending to his debtor even
-unasked and even in some cases, unwanted copies of the
accounts, every six months. -

He cited the opinion of the two Hon’ble Judges
Ratiigar and Johuston of the Chief Court Lahore, as
expressed in 40 P. R. 1906 in support of his contentidn
that the evils of the money-lenders were being exagge-
rated far too much while the ignorance of the agricul-
turists was being made ton much of “It has become
fashionable’ remark the Hon’ble Judges, '‘with a certain
class of people to talk about simple minded-Zamindars
and cunoing banias, but nowadays, the ignorant
rustic is met with far more frequently, in the arguments
of learned counsels than in the 1ealities of life.”



S. 3] MINOR NOT EXCEPTED 89

Secrecy of Accounts.—Thers are very few debtors
who like their money dealings with the creditors to be
made public. But, this cluuse compels a creditor to give
publicity to the fact that such and sach a person is
indebted to him even if he does not disclose the trans-
aztions in detail, in getting them copied and despatched. I

Minor not excepted.—This clause does not except
even a minor. Now the guestion .is, who is to send the
account, in the case of a minor? Suppose, he is a child
of © years left in the care of his mother, and some
debtors make payments in the account of the debts due
to his father. The minor cannol write, nor can his
mother, who is to prepare the accounts (after six months
of the death of his father) and to despatch them to the
creditors? The Legislators of the Punjab thought
that the difticulty would be metif they added the
word “agent.” The mother may be a de facto guardian,
but :he is not the ‘agent’ of the minor for the purposes of
this Aot. He cannot confer any authority as an agent
wpon any person. Section 183 of the Indian Contract
Act, 1872, runs as below :—

“Any person, who is of the age of majority accord-
ing to the law to which he is subject and who is of
sound mind, may employ an agent.”
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The minor is however, precluded by law from em-
ploying an agent:

Again, suppose, the minor is a Mohammadan child
with only his mother as the surviving relative after the
death of his father, A Mohammadan mother is not at
all a guardian of the property of his minor child and
she can pot be appointed an agent as the hoy is a
minor. How is the .aocount to be sent if the father
came within the prescribed definition of a “creditor’
and the creditor or his agent has to sign the foils.”

A person of unsound mind not excepted.—It is even
still more surprising that even a person of unsonnd mind
was not been exempted from the duty of sending copies

of accounts.
/

Solution.—The only solution is to exempt the per-
son, who is minor, until he was attained majority under
the law to which he is subject or if a lunatie, during
the period that he was a lunatic,
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Legible statement of account.-- The statement shounld
be so written as to be decipherable without the expendi-
ture of an unreasonable amount of time ani effort. 1f
the account sent is illegible, it serves no useful purpose.

Signed.—"'Signed” with its grammatical variations
and cognate expressions, shall, with referance to a person
who is upable to write his name, include “mark” withits’
grammatioal varjations and coguate expressions! A
person theretore, who can not sign, is at liberty to
thumbmark his accounts.

In case, the account sent is neither signed nor
thumbmarked, then it shall be deemed that the provi,
sions of Section 3, (1) (b) have not been complied with
and unless the case.is covered by the explanation to
clause (c), the penalty laid down in clause {¢) to
Section 4, is attracted.

His agent.—Any person, who is of the age of .
majority according to the law, to which he is subject
and who is of sound mind, may employ an agent.2

Who may be an agent ? —As between the principal
and third persons any person may become an agents
but no person, who is not of the age of majority and of

1. Punjab General Clanses Act, 1698, Section 2, Clause 53,
2. The Indian Contract Act, 1872, Sectjon 188
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sound mind, can become an agent so as to be responsible
to his prineipal according to the provisions in that be-
half herein centained.?

The dates of closing the accounts.—The six-monthly
accounts will close on the 30th "June or 15th Har, or on
the 31st December, or 15 Poh.

It is not necessary that 30th of June may fall on the
15th Har or 31st December should coincide with the 15th
of Poh, but the creditors can look either to the dates of
the Gregorian Calendar or the Bikram era. The copies
of accounts relating to the half-year closing on 30th June
(or 15th Her) must be despatched by 31st Augast and
for the half-year expiring on 31lst December, by 28th
February following,

Creditor— whether concerned about the date on which
the accounts reach the debtor ?

The lender has only to look to the date on which the
packet of the foil of accounts leaves his own hands.
He has nothing to do with the date on which they
reach the debtor.

Transactions relating to the loan............during the
six months. — .

At the expiry of every half-year only the statement
of accounts relating to those six months is to be sent to
the debtor,

Shall be sent in such manner.—As observed above
the forms supplied by 1he Government are in duplicate,
the one near the binding or that which is above is the
counterfoil and the form away from the binding or the
one below is called a foil,

Ibid, 8, 184,
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As soon as a trapsaction takes place it shogld be
entered in the counterfoil and then copied down in
the foil

Ruie 4 is a3 below:—

The form- shall also be used for the statement of
account required to be furnished periodically. by the
creditor to each debtor under the provisions of Clsuse
(b) of Subsection {1) of Section 3 of the Act,and Rule
12 runs thus:— '

12. The form shall be kept by the creditor in
duplicate so that there shall be a foil and counterfoil.
The counterfoil shall be retained by the ecreditor and
the foil shall be sent to the debtor in the manrer hereinw=
after mentioned. The entries in the foil so sent to the
debtor shall inall respects, to be an exact copy of the
entries in the counterfoil retained by the creditor,”

Debtor-one-more than ope. If the debtor is ome,
then, of course, the account is to be sent to his address as
noted by the creditor, but if the debtors are more than
one or joint debtors, then the copy is to be sent to him
whose name is entered first at the top of the account.

Method of furnishing account to the debtor. Rulel4:
The statement of account shall be furnished by sending
the foil to the debtor by registered post, acknowledg-
ment due, at the address entered at the head of the form
in accordance with the requirements of rule 8.

Provided, that if the debtor,as the case may be

agreed in writing to accept the foil by personal delivery
it shall not be necessary to send it by post.
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Erplanations To prepare for posting, the foil should
be folded into a"packet form, with the space provided for
the address left on the outside. As many foils intended
*for the same debtor as can be conveniently sent together
may be eficlosed in one packet. Afteg folding, the open
outside edge should be fastened down with a slip

" ‘marked:— :

“Form of Account under the Regulation of Accounts
Act 1930, ‘

"The packet thus folded, addressed and stamped,
should be sent by registered post, ackuowledgment due
without any outer cover.”’ - ' .

It is 1o be carefully noted that no cqver is to be
used. The printad form carry on the reverse of the foil
the words “ Form of Accounts under the Regulation of
Accounts Act, 1930, and if properly folded enough blank
space is left for the address of the debtors to- be written.
therein. -

How many forms to be folded into one packet ? As
many foils intended for the same debtor, as can be cou-
veniently sent together may be enclosed in one packet.
Of course, if one packet shoumld be too big, on account
of the nature and number of the entries, then, more than
one packets can of conrse, be made, '

. By Registered post, acknowledgment due: The credi-
tor should take care that the only method of despatch
recognised by the Act, is per Registered packet, acknow-
ledgment due.

Care of the Receipt .and acknowledgment: The
Receipt to be given to the sender at the Post Office when
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he lends the packet for despatch must be taken good
care of, This acknowledgment is a proof of the despatch
of the accounts by the creditor. '

Maintenance of a register, to record entries ahout
the despatch of acaount Registered Post, acknowledgment
due—suggested. For the convenience of all the parties,
concerned, we would suggest that the ereditors do main-
tain a register somewhat in the following form,



Register of the Accounts despatched per Registered post, acknowledgment due.

Date.

No. of the
receipt, date, and
Post Office.

Address to whish
the acoount was
despstohed, -

Cost of
Rogistration.

Re, As,

P.

Remarks and colamn for posting
Reoceipts and Acknowledgments

LIV 81LX0Q0DDV 40 NOLLVIDDAY g6

¢ uonoe g|
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What if acknowledgment not received?—If the
acknowledgment is not recvived in a reasonable time,
then a complaint should be addressed to the Post Master
(eneral, Punjab and N.. W. F. Circle, Lahore. If on
reply is received then, a registered cover is to be sent
to the Post Master General, Punjab and N. W. IFr.
Cirole enclosing the same complaint. These Postal regis-
tration ocharges also may be debited to the account of
the debtor.

!

What if the packet refused ?—In case the packet
is returned as refused, then the creditor must retain the
same and the receipt as tokens of sufficient despatch.

Rule 15: Proof of acceptance by debtor.—If the
debtor accepts the foil when delivered to him in person,
he shall give an acknowledgment of the receipt of the
form on a separate sheet of paper. This acknowledg-
ment shall bear the debtor's signature or thuml impres-
gion.

Erplanation ~~This acknowledgment shall not be
doemed te be an admission of correctness of the entries
in the form. ‘

This rule émphasizes the importance of the safe-
oustody of the acknowledgment and the care with which
the creditor should scrutinize each acknowledgment as
received, to see that it is duly signed or thumbmarked by
the dedtor. If thereis no signature or thumbmeark of
the debtor on the acknowledgment, it should be returned
with a complzint to the Post Master Gieneral, Lahore or
the Superintendent of the Post Offices of the Division in
which the Post Office at which the packet was tendered
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for registration is sitnated.

The Postal receipt and acknowledgment constitute
proof of the despatch of the accounts.

Rule No. 16 runs thus :—

“If the statement of account is sent by registered
post, the production of the postal receipt and acknow-
ledgment shall be sufficient proof of the sending of the

account.”

b Postal Registration charges--whetber—how—recever-
able:—-

Rule 17 is worded as bolow ;:—

Recovery of Postal Registration Charges.—The

. Postal Kegistration charges incurre by sending the state-
ments of account by registered post, shall be recoverable
by the creditor as though they were aloan advanced in
cash to the debtor and shall be duly entered in the

Loan Account form.

Postal Registration charges and costs of copying
accounts in a script demanded by debtor—interest upon.
—The Postal Registration Charges and the cost of seund-
ing the accoants in a script demanded by the debtor in
writing (Vide Rule 18 post) are to be entured as the prin-
cipal items of loan and interest will accrue thereon.

Personal Delivery of the foils of accounts,—Proviso
to Rule 14 lays down that if the debtor, or the joint-
debtor, as the case may be, agreed in writing to accept
the foil by personal delivery, it shall not be nec¢ssary to

soend it by post.
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Containing such details, =What details will go into
the accouat and how they will be filled in the prescribed
form has been dealt with under the comm>ntary om
Clause (a) ante.

Scripts to be used.—The accounts are to be main-
tained and furnished ia one of the five scripts;—English,
Urdu, Gurmukhi, Nagri or Mahajani.

_ Provided that if the debtor in writing demands......
scripts,—

In case the debtor demands in writing that the copy
of the accounts should be sent to him in one of the five
scripts mentioned above, and that script is not the one
employed by the creditor in maintaining his accounts
then the creditor is bound to furnish the copy in such
script. But he need not mind his oral request for tha
same,

Scale of costs payable by debtor demanding that
accounts shall be furnished in a particular script :—

If the debtor makes such a demand in writing and
the creditor supplies copy of the accounts in & seript
difterent from the one employed by bim, then the costs
payable by the debtor calculated according to the fol-
lowing scale are to be entered as if they were loan items.

Rule 18 runs as below ;—

The scale of costs to be paid by such debtor as may
demand that the account required by Section 3 of the
Act should be furnished in one of the particular seripts
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mentioned in Exzplanation () to section 3 shall be as
follows :—

Rs. As. P

First 200 words and figures or under... © 3 0
Every additional 100 werds & figures
or under .. 0.2 0

The costs so incurred shall be recoverable (like the
Postal Registration Charges) by the creditor as though
they were a loan advamced in cash to the debtor and
shall be duly entered in the loan account form.

. .- Principal and interest to be shown separately.—In
maintaining and despatching the .accounts, the entries
for the grireipal sam should be shown as separate from
the irems, ‘dne by way of inferest and the creditor cannot
include interest in the principal sum, in other words’
charge compound interest without an agreement.

For the .iailr;;&é'ofﬁs"eéiic‘in !§4, 'Indian Evidence Act,
1872.—The text of section 34 of the Indian Evidence
Act, 1872, is 1=

* Entries in tooks of account regularly kept in the
course of business, are relevant, whenever they refer to a
matter into which the court hasto inquire, but such state-
ments shall not alone be sufficient evidence to charge
any person with liability.”

Iliustration—" A sues B for Rs. 1,000 and shows
entries in his peccunt-beoks showing B to be indebted to
him, to this amount. The entries are relevant but are
not sufficient, withont other evidence, to prove the debt.”
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1 will reserve a more detailed commentary of S. 34
of the Indian Evidence Act, 1872 for the Appendlces,
but suffice it here to say that the epntries in the forms
are relevant though by themselves alone, they are not
sufficient to fix liability, Some further corroboratlon is
needed and in some cases, the statement on oath of the
plaintiff himself is deemed sufficient.

Books of Account.—A collection of sheets bound
together, w1tI) the mtentxon tIPat. xt' s‘hould be permanent
is a book of account. But a book contammg items of
which no account is made, is not an account book.!

Weight given to an acéount book,— Though day
books, cash books, ledgers and the forms prescribed in
this Section of the Punjab Recrulatmn of Accourts Act’
1930 are all admissible in evxdence, yot they differ in
the weight given to each. *

Explanation—Is there any earthly reason why, if
& debtor who can now secure copy of the accouats in
the language or seript which he can dec:pher Lithsels
or get deciphered by a neighbour, _receives a _copy and
makes no objection as to its correctness, a presumption
to that effect should not be raised against the dabtor ?
This explanation sets at naught the legal presumptions
that should arise under . such circomstances under‘, Sec-
tions 8 and 114 of the Evidence Act, 1872,

—

1. Makund an o. . Iya Ram, 28 1.C. 898—10 N.L.R. 44
Encyclopaedia of Indisn Case Law, part I, p 62,

2. 281 C. Ibid
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Admission. —"“An admission is a statement, oral or
documentary, which suggests any inference as to any
fact in issue or relevant fact, and which is made by any
of the persons and uander the circumstsnces hervia-
after mentioning.!

Admission—use of —The importance of an admission
lies in this that under Section 58 of the Indian Evideunce
Act, 1872, facts aimiited, need not &2 proved. Under
this explanation, the plaintiff must prove the correctness
of his account if the defendant does not admit the same
in the pleadings or S. 32 of the Indian Evilence Act is
not applicable.

Proviso (3) if......... passing.—

This proviso allows this concession to 2 widow or a
rainor to whom a debt has passed by inheritance or
assignment that for a period of six months from the
date of such passing, no account in the prescribed form
need be maintained or despatched. But this, as we
bave discussed above, is a very small concession.

Proviso (i) Nothing......

This proviso lays down that if there is a dispute
between two persons, each claiming a particular debt as
due to him, no liability for the maintepance and
despatch of accounts under this Act arises, until the
matter has been decided and one of them has been
declared to be the rightful claimant.

1. 8. 17 of the Indian Evidence Act, 1872
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This proviso ie not applicable when the dispute is
between a creditor and a deblor.

Method of certification of copies.—Rule 19 : Certi-
fied copies of entries in books of account in order to be
admissible in evidence under sub-section (2) of Section 3
of the Act shall be copies of the counterfoil together
with a certificate written at the foot of such copy that
itis a true copy of the creditor. This certificate shall
be dated and subscribed by the creditor and counter-

signed by some person, who has examined the copy
with the original,

This certificate shall be dated and subscribed by the
creditor.—It is to be carefully noted that this rule lays
down that the certificate shonld be aubscribed by the
credifor himself while under section (1) (4) copies of

the accounts may be sigoned by the credifor or his
agent,
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The countersigning may be dene by any person,
other than the creditor or by the creditor himself.
There is nothing in the Act or the Rules to prevent
a creditor from himself countersigning the foil.

S. 4. Notwithstanding anything con-
tained in any other enactinent in force for the
time being :(—

(a) in any suit or proceeding relating
to a loan, the court shall, before
deciding the claim on the merits,
frame and decide the issue, whether
the creditor has complied with the
provisions of clauses {a) and (%), of
sub-section (1) of section 3 ;

(&) if the court finds that the provisions
of clause (a) of sub-section (1) of
section 3 bhave not been complied
with by the creditor, the court
shall, if the plaintiff’s claim is estab-
lished in whole or in part, disallow
the whole or a portion of the inter-
est found due, as may seem reason-
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able to the court in the ecircumstances
of the case and shall disallow costs;

if the court fiuds that the provisions of
clause (b) of suh-section (1) of section
3 hnv not been complied with by the
creditor, the court shall in computing
the amount of interest due upon the
loan ,exclude every period for which
the creditor omitted duly to furnish
the dccount as required by clanse (b) of
sub-section ( )} of section 3 provided
that if the creditor bas after the time
prescribed in that clause, furnished the
account and the plaintiff satisfies the -
court that he had sufficient cause for
not furnishing it earlier, the court may,
notwithstanding such omission, include
any such perisd or pericds for the

" purpose of computing the interest.

Explanation.—A person who has kept his
account and sent his siz-monthly statements of
accounts in the form and manuer prescribed in
clauses (a) and (b) of sub-section (1) of section 3,
sball be held to have complied with the provisions
- of'these clauses in spite of errors and omissions,
if the court finds that the errors and omissions are
accidental and not materialand that the accounts
have been kept in good faith with the intention of
complying with the provisions of these clauses.
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NOTES.

History.—Mr. Mukand Lal Puri, moved the follow-
ing amendment 10 clause (now Section) 4 of the Act.

“That in Sub-clause (now sub-section) (@} of clause
(now section) 4 the word ‘‘if necessary,” be added afier
the word “shall”. The section, if the amendment had
been accepted, would have run as below:—

“Notwithstanding anything contained in any other
enactment in force for the tims being, in any suit of
proceeding relating to a loan, the court shali, if necess-
ary, before deciding the claim on the merits, frame and
decide the issue whether the creditor has complied with
the provisions of clauses (a) and (b) of Sub-section (1) of
Section 3.”

In moving this amendment, he made ‘the fillowing
pertinent remarks:— ‘

“Ordinarily, when a suit is brought, for instance on
a bond, it is open to the defendant to raise any defence
that he likes. He might plead that at the time of the
execution of the bond, he was incapable of eutering
into transaction, being an infant or of unsound mind
or suffering from any other disability. He may plead,
that he did not éxecute the boud at all or his signature
was taken by fraud, undue influence or co-ercion or he
might not plead any of these things, he might say that
he executed but did not receive sny consideration
or he might raise innumerable other pleas which are open
to a litigant. But the courts only adjudicate upon the
points on which the parties are at confhict. The courts
adjudicate upon the disputes which exist between .the
parties and are not expected and do not create points
of disputes between them. Ths result of the omission
of the words “if necessary” which were originally
proposed by the Government would be, that the coaurts
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would be called upon to decide two issues upor which
the parties may not be at all, at variance and the result
will be an enormous increase in the amount of work of
cur courts, an increase which the existing judiciary
might not be able to cope with. Now, Sir referring to
the report or rather the note on the Admiristration of
Civil Juastice in the Punjab, for 1828, the total number
of suits which were disposed of, by the courts are given
at page 2. They were 314,159 regular suits out of which
942 689 were disposed of by them. So that 242,689
suits were disposed of in the course of one year. Now
how was it possible that our courts were able to cope
with such a large number of cases. Thisis made clear
from the infurmation which is given. That is to be
found in the pearagraph which follows. The followiog
table shows the maoner in which thuse snits were
disposed of 14.3 per cent ex-parte, 59.1 per cent without
contest, 80 that the total number of suit which were
dispnsed of without contest or without trial was 73.4 of,
the total number of cases which came up before the
conrts.” Again the proportion of money suits and suits
relating to moveable property which came up before
the courts was 82 per cent. 5o that in 1928 suits which
came up before courts relating to money and movable
property were 245,251, and one may safely take it that
out of this the suits relating to money transactions will
be well nigh about 2 lakhs. Of these suits relating to
money matters, suits of the valne of Rs. 10 or under’
were 10.78¢, between 11 and 16 were 57,416 between
51 and 100 were 57.309, so that the total number of
suits of the value of hundred rupees or under which
came up before courts, were 125.512, Ihave just point-
ed out that out of these suits which came up before
courts, about 75 per cent, were un-contested and this is
the reason why our Small Casue Courts in Lahore and
Amritsar and other places with Small Cause Courts
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and Sub-Jodges are able o cope with the amount of
hitigation which exists in this provincs. Now, Sir, if
these words which, out of their wisdom were put by
Government io the »riginal draft and which 1 submit
with due respect appear to have been omitied withoat
conferring any benefit on the debtor or any possible
disadvantages on the creditor were now, to form part of
the b1, then in every such suit the eoart will bave to
dexide two issues as to whether the accout= were kept
in a particular form and second, whether the acoounts
were regularly sent- And this will have w be doue
not culy In contested surtz bat in all suits whether they
are decaded ex-parte or whether they are as very oftea
Lappen, dealed on confession of judgment Kindly
realise what an amount of work you are patting on
courts- Hes the Government contemplated the possibihity
of doubling the judiciary or increasinz the number .f
Sub-Judges which the epacument of this prorision will
probably entail ? Now ordinarily, a case coming up
before a Small Cavse Court Judge which is decided ex-
parte or on cenfession of judgment does not take more
than a few minutes but if he has to decide two more
issues then it will certainly tuke some time. After all
the findiog by the Sub-Jodges om ithese two ts=ues ean
only be givem on evidence and I submit thet the rerord-
ing of eviierce {and the evidemce in this caze in
addition to oral evidence will pecessarily corsist of
documvrts whick will bave to be exhibited in accordance
with previsious of Crvil Procedure Code) will take an
amcunt of time- of which the Houomrabe Finance
Member shoald certsioly take note before be consenis
o the ensctment of this provision avd to the omission
of the words ~if necessary™ from the provisdm ol sub-
canse (a) of clagse (1) as originally drafted. Sir, the
amount of work which the courts will have to do
this ma‘ter will be sull larger from 1te fact that the
work ‘court’ as defined in the A« inclndes the Insolvency
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Courts also. This note on Administration of Civil
Justice in the Punjab, points to a Jarge increase in the .
number of insolvency petitions. Every bvody who has
anything to do with the courts knows that one insolvency
petition mesans 50,60, or even 100 cases, the claims
of so many creditors have to be taken into con-
sideration ; fraudulent preferences have to be dealt with
and so’'on. With resyect to each creditor the Insolvency
Court will huve to frame two issues and take evidence
on each issue whether.any one raises any objection or
pot. The creditor naturally to safe-guard his in-
terests will gite evidence. So, that there will be an in-
crease in the volume of litigation in this provines which
is entirley uncalled for in fact, absolutely unnecessary.
Now, Sirif the enactment of this proposed provision
conferred any benefit on the debtor, then the Govern-
ment may possibly feel justified in enacting this pro-
vision and incurring increased expeunditura. But let
us see if this confers any tho least benefit on the debtor.
‘When the partiecs have gone to court and when the
creditor has put all his evidence in court as he is required
by law to file with the plaint all the documents in
his possession and on which he relies, the defendant, if
he finds that the creditor has not complied with any of
these provisions, will certainly raise an objection, and
if the creditor has to lose on any of these two
points then, evidence will be abduced. But as I pointed
out that 70 per cent. of the cases are decided without
a contest the result will be that the debtor will be
burdened with cost ? Now kindly see what will happen.
Let us assume that a suit for Rs. 25 is brought and the
defendant does not deny the ulaim, a dbcree for Rs. 25
is given, perhaps about Rs. 2 will be added for court
fve and annther Re. 1 for lawyer's fes and 8 annas for
another something. This will be the entire cost of the
case under the present law because it has been decided.
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on confession of judgment. Bat even if the debtor
.does not raise any objection, this naw legislation palces
an obligation on the courts to decide two issues. Thus
the creditor will have to give evidence on these two
issmes, which may be quite considerable if he does not
admic being a * creditor within the meaning of the
Act.” He may summon witnessess which may cost him
Rs. 10 or 15 or more in the way of diet mouney for a
suit to recover Rs. 25. That will under this legislation
ultimately, fall on the debtor, even though the poor
debtor wanted to confess judgment for the amount.
Are you thus conferring any benefit by omitting these
words on the poer debtor ? My submission to the House
is that if the Government thinks that it is conferring
any advantage on the poor debtoror evenifit is con-
ferring an advantage which is even remotely propor-
tionate to the enormous cost and the enormous expendi-
ture which will have to be incurred in providing courts
and establishment for the disposalof that litigation, it
may certainlv conseat to the omission of these words. .
Otherwise, there is absolutely no reason why these
words which were originally intended by the Govern-
ment to be included should be omitted, and why the
Government should not stick to its original draft ?

Notwithstanding anything contained in any other
enactment in force:— .

Instances-—Order XV Rule I, of the Code of Civil
Procedure, 1908:—

“ Where at the first hearing of a suit it appears
that the parties are not at issue on any question of law
or of fact, the coart may atonce pronouuce judgment.

It is a cardinal principle of law that primarily, it
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is for the parties, themselves to make out their own
case and the court should interfere rarely, and ouoly,
with the object of promoting the ends of justice.!

(1) This Section is subversive of a sound principle
of the administration of civil justice. In Rule 1 of Order
XV of the Code of Civil Procedure, 1908, cited above,
it has beén laid down that where the parties are not at
issue, on any point, the court is at liberty to pronounce
judgment forthwith. But in clause (@) of this Section
the Punjab Legislature directs that even if the parties
are not at issna, the court should frame the two issues
&s to the maintenance and despatch of accounts, in
somewhat following shape :—

1. Whetheor the plaintiff has maintained the ac-
counts, as laid down in clause (@) of sub-section (1) of
Section 3 of the Punjab Regulation of Accounts Act,
1930 ?

Onus on plaintiff.

2. ‘Whether the plaintiff has furnished the defen-
dant with the statements of accounts, as directed in
Clause (b) of Sub-section (1) of Section 3 of the Punjab
Regulation of Accounts Act, 1930 ? Onus on  Plaintif.

This clause (a) to put it at the best, imposes uwndue
hardship upon the plaintifi and places additional and
unnecessary burden upon the cvurts.

Another instance in which the provisions of this
Section run counter to the existing law is afforded by

1. Maung V. Gye Manng Maik, L. B. R. 1693—1900, 658
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the provisions in clanse (b) as to costs :—

Section 35 of the Code of Civil Procedure, 1903
provides :~—

Subject to such conditions and limitations as may
be prescribed, and t0 the provision=s of any law, for the
time being in foree, the costs of and incident to all
suits shall be in the discretion of the court and the court
shall kave full power to determine by whom or out of
what property and to what extent sach costs are to be
paid and to give all necessary directions for the purpos-
os aforesaid. The iact that the court has no jurisdiczion

to try the suit, shall be no bar to the axercise of such
powers.

(2) Where the court directs that apy costs shall
not foilow the event the court shall state its reasons, in

(3) The court may give interest on costs at any
1ata not exceeding six per cent. per annum and such
interest shall be added to the vosia

Dr. (Now Hon'ble} Dr. Gokal Chand Narang moved
his amendment by which, by the sabstitousn of
the word ‘may’ for ‘shall’ he tried to reinstate the
discretion of the court, with the following speech -—

“I do not want to make any lengthy speech, but I
only want to submit that it should be left to the discre.
tiom of the comrt tv see whether interest should be
dizallowed or not Whether the court sees that a
creditor has behaved in a dishowesi manner aod his
object in mot fuishing accounts was w deceive or
cheat the debtor, the court may dizallow the whole inver-
ast and even the whole costs Bur if the court finds that
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it was only an aceident or misfortune that prevented
him from complying with the provisions of this Act or
where he had sufficient canse to show, the court shall
take a lenient view and disallow a srall portion of the
interest or a large portion of it as the case may deserve
or allow the interestin full. With respect to costs, I
shonld submit that the Bill as it stands, with due defer-
ence to the framers of the measure, is an entire contra-
vention of the recognised principle that the losing party
should pay the costs. The Bill lays down that the
winning party should lose his claim to costs on some
technical ground. In this connection, I cannot do
better than refer the honourable members on this side
of the House, to the opinion of the Honourable Mr. Agha
Haider, & Judge of the High Court. The honourable
and learned Judge says:— ‘

*“ As regards Section 45) of the Bill, the Court
may be empowered to disallow the whole or a portion
of interest if the account is not maintained in uccordance
with the provisions of Section 3 (1) (2) or the copy
is not supplied according to the suggested clause ; but
I would not like to depart from the well-established rule
that costs are in the direction of the court, and should
ordinarily follow the event.”

This is the opinion of the honourable Judge. If
this opinion had been expressed in any particular case
actually pending in the court, it would have had a
finality, subject of course to a Letters Patent Appeal.
Even as an opinion which has been circalated to us
for our benefit, it deserves our respect. Imay,in this
connection, alsorefer to the opinion. of the majority of the
Judges of the High Court, there being no exception what
soever in this case as no Honourable Judge of this High
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Court has said that costs should in any case be disallowerl
to thesuccessful plaintiff; two Judges out of 12 or 13 ouly
refrained from giving an opinien. The honourable Mr.
Justice Fforde as it appears, did not give his opinion and
the Honourable Mr. Justice Addison also, because thes
thonght that it was not their bounden duty to give an
opinton and they would rather remain silent om this
pointor for some other reason not known to us.

The Honourable Judges of the High Court including
the Honourable Mr. Justice Zafar Ali and the Honourahle
Mr. Justice Agha Haider have been unanimous in opposing
this provision of the Bill. In fact, the illustration to which
1 referred the other day, is most apt and is absolutely
applicable to this case. Ior instance, as the Honourabia
Judges have pointed ont, & plaintiff sues a defendant on

a registered bond and it 80 happeus that owing to some
cireumstances heis pot able to comply with the provi-
sions of this clause. The defondznt puts forward a plea
that he has paid either the whole or a part of the amoant
due on the registered bond and he prodaces a forged
receipt in pmof of this alleged payment and puts the
plai ntiff to proof that the receipt is a forged ome. Uf
course, ordinarily, the defendant will have to prove, but
the pla.inuﬂ‘ will also have to give avidence to rebut it
and the evidence of expert is prodaced. A lot of moneyr
is spent by the plaintiff and ultimately, the court holds
that the receipt was as a matter of fact, a forged one ane
that it was a deliberately false defence, put up by the
defendant. Now u:der this bill, if it is passed into law
the court will still be bound to disallow costs, becauns
the word “shall’” is there. T, therefore, submit that th

provision is absoletely uncalled for and is against a

well-established principles of law. It puts a premium
upon falsehood in this wav—the defendant knows that
whatever may happen the eosts will not be awarded.
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against him, once the plaintiff, however, honest he may
be, has made a slip the court is bound to raise an
issne on this point. When he comes to the court he
will be tempted to riise a false defeuce. There will be
no chack upon his falsehond and upon his practising
fraud in his defence. In fact this will be an encourage-
ment tc him to set up a false defence and waste the
time of the court thereby, knowing all the time he will
not have to pay the costs becanse a technical mistake
has been made by the plaintiff”.

The amendment was however, thrown out, and the
court has to disallow the costs, even if the defendant
comes into court with most unclean hands if only there
is the technical mistake on the part of the plaintiff in
not having maintained the accounts in the form, pres-
eribed.

Section 35 A-Whether compensatory costs also
disallowed.—The words “shall disallow costs,” taken in
the contextin which they appear, do not prohibit the
awarding of compensatory costs, permissible to be
imposed by the courts, under Section 35 A of the Code
of Civil Procedure, 1908, if the defendant raises false
or vexatious defence. But the point is arguable and
open to doubt.

Accounts not maintained in the prescribed form—
Penalty:—If the accounts are not mainfained in the
proper form, then, if 1he plaintiff brings a suit to recover
his money, the court shall disallow at least, a portion of
the interest found due and the whole of the costs, and no
excuse however reasonable can save the creditor from
this penalty.

Accounts not despatched in the prescribed form-
penalty for —If the accounts have not at all heen sent to
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the debtor then, the evurt shall in computing the interest
exciude every period, for which the creditor omitted
duly to furnish the aceount as prescribed in this Act.

Account despatched late-penalty for.—The same pe-
nalty will acerue, if the creditor has sent the account for
a half year too late, but the court hasin this case a dis-
cretion to allow interest for any of such periods if itis
satisfied that there was a sufficient cause for not furnish-
ing the account, in time. ’

Accidental errors and omissions. If the creditor has
maintained his aceounts, sent his six monthly statement
of accounts in the form and manner, presc ibed in Clauses
(a) and (b) of Sub-section (1) of Section 3 he shall be held
to have complied with the provisions of these clanses
even though there may be found in the account acci-
dental errors and omissious. But only, if these errors
and omissions besides being found (1) as accidental are
also, found to be (2) immaterial and (3) the accounts
appear to have been mainrained in good faith with the
intention of complying with these clanses.

In good faith.—*A thing shall be deemed to be done
n good faith, when it is in fact, done honestly, whether
it is done negligeatly or not. 7’1

_Explanation applicable-condition precedent to.—
This explanatior is applicable only, if the coart finds
that

(1) the errors and omissions are acoidental ; and

{2) not material ; and

(1) Clanse 22 of Seetion 2 of the Puojsb General
Clauses Aot, 1898.
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(3! the accounts have been kept in good faith
with the intention of complying with the
provisions of the clanses (a) and (b) of Sec-
tion 3 ante.

Evasions of the Section.—If the debtor is 8 new one
and the loan is advanced to him after the commence.
ment of a half-year, but the ruit is brought before the
expiry of the half-year, then the duty: of the despatch
of accounts does not arise. Iuspite of the case taken by
Legislature there are still loopholes for the exavion of
this section (ride p. 17).

5. The provisions of this
Act shall not apply to any loan

advanced before the commencement of this
Act:

Saving.

Provided that if any fresh transaction re-
latlng to a' loan advanced before the com-
mence ment of this Act, is made after the com-
mencement of this Act, such transaction shall
be subject to the provisions of this Act.

COMMENTARY.

Applicability of Section 5.—The creditor_,i:q_ not -
bound to send a eopy of the accouats of a Joan item -
transacted before the enforcement of this Act, §, e., st
July 1931, So, if no fresh item of loan is advanced
or any payment made after the Ist of July, 1931,
the creditor need wvot maintain or despatch any
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accounts in the form prescribed in S. 3, anfe, bog
if the debtor contracts any fresh loan in the same
old account or he makes any repayment, then from
the date of such new loan item or repayment, it be-
comes the daty of the creditor to maintain and despatch
accounts in the form laid down in this Act.

Sach transaction.—Some doubt was thrown on
the applicability of the proviso and it was thought
that it would make the section operate with a retros-
pective effect.

Mr. S. L. Sale, Legal Remembrancer, dispelled
all doubts on the subject by this speech —*The in-
tention of this Act” observed he “is that it should not
be restrospective and I should be the first to say that
if this proviso could be genuinely interpreted to
"make the Act retrospective, it would be a wrong
provision. The intention of this proviso is to ensure
that debtors who contracted a loan before this Aect
was passed, should bave the benefit of this Aet in
regard to transactions 1elating to the loan made
after the commencement of this Act. Let us take a con-
crete example of a debt, which was contracted, say on
the 1st of January 1929 when the Act was not in force ;
the Act will not apply to such a loan. Let us assume
{or the sake of argument that the Act comes into
force on the 1st January 1931. Suppose, the debtor
goes to the creditor on 2nd January and says “1
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want an additional loan which please add to the pre-
vious loan ™ That is a transaction which must be
made subject to the provisions of ihis Act. Orlet us
put in another way. Two months after this Act
comes into force the debtor makes a payment towards
the principal or interest, it does not matter which; that
would be a transaction relating to the loan and from
the date on which that payment is made, it will be
the duty of the creditor to keep an account of that and
any further transaction there may be ; and send to the
debtor a statement of the balance that accrues against
the debtor with effect from the date of that payment,
but he will not be required to send accounts of any
transactions that accrued before that payment. He
will only have to send accounts of that particular
transaction or any further transaction that was made
after the Act came into force. I still therefore do not
see how it can be said that this Act could be retrospec.
tive so as to cover loans contracted before the Aot in
which there has been no transaction since the Act
comes into force. The important. words in the proviso
are “such transaction,” i.e, those made after the com-
mencement of the Act, shall be sub]act to the provi-
sions of this Act.”

Sound Principles of the interpretation of the
Proviso.—The sound principle of the interpretation of
a provision of codified law is that the courts should in
the first instance, examine the lan guage and adopt its
literal meaning (1), Itisnot the function of a Court

] 1. Rahimbux v. Central Bank of India Ltd., 56 C, 867, A.L.R.
1929 C. 497,



120 REGULATION OF ACCOUNTS ACT [S. 5

to speculate as to the meaning of the legislature, but
to determine the meaning of words used. It has to
interpret a statute giving the words, their natural
reaning.(1)

Retrospective effect.—~A provision of law will not
be deemed to have a retrospective soffect, unless and
until. there is express langunage shutting out the pos-
sibility of the interpretation that it is applicable to
futare alone.(2)

The courts have only to loock to the wording of
a statute. ‘They can not seek the assistance of the
detates in the Legislative Council or the report of the
Select Committee.(3) No statute shali be construed to
bave a retiospective operation unless, such construction
appears very clearly, from the terms of the provision
in an anactment.(4)

The wording of the .proviso does not lay down in
the express language that if there have been dealings
between a creditor and his debtor, before the date of
the commencement of this Act, 1st July 1931, an item
of loan or payment after that date will make it a duty
of the creditor to send a copy of the accounts before
the enforcement of the Act. Following the sound
prineiples of interpretation, the courts caonot hold
that the provise enacts such a retrospective effect
being given 1o the Act.

' 1. Lilaram v. Tikamdas, 119 L. C. 537; A.LR. 1929 (Sind)
2 Harindra Kuma: Roy v. Secy. of State, A.LR. 1978 Cal
83 Gordisl Singh v. Central Board & Local Committes,

Amiitsar. A 1.R. 1928 Lahore 137.
4. Mr. Labhiri v. Bnja, 18 N.L.R.65; 8 LR. 1922 (Nag.) 2.
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The creditor in such case has only to maiptain
accounts and despatch the same in the prescribed form
only as regards the items of loan and payment advanced
or paid after the 1st of July, 1931,

‘Another commentator has under this section, dis-
cussed the question whether if for the transactions
entered into, before the date of the enforcement of this
Act, i.e., 1st July 1931, a creditor secures a decree and
the payment of the decretal amount is made outside the
court, the creditor is bound te keep an account of the
same. This question cannot possibly arise. The
accounts are to be kept and maintained with the object
of securing a decree for the whole amount, interest, and
costs and principal and to avoid the penalty at
the hands of the court, of the disallowance of costs or a
part or whole of the interest. The matter is however, at
an end, if a decree has been secured already.

powersottoct ©. (1) The Local Government may
Govertnies. ' make rules, not inconsistent with the
Act for the purposes of carrying

out all or any of the provisions of this Act.

(2) In particular, and without prejudice to the
generality of the foregoing powers, thelocal Gov-
ernment may, make rules :—

{i) prescribing thbe forms aud numerals to be
used in the accounts required by sub-section
(1) of Seciion 3. Lo

(#) preseribing-the manner in which the ac-
counts required by clause () of sub-section
of section 4 shall be furnished by the credi-
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tor to the debtor, the forms to be used, and
the details to be incorporated therein and
the scale of costs to be paid by such debtors
as may demand that the account required by
this clause should be furnished in one of the
particular scripts mentioned in Explanation
(1) of this clause;

Provided that before making any rules under
the provisions of this gection, the Local Govern-
ment shall, in addition to observing the procedure
laiddown in Section 21of the Punjab General
Act, 1898 publish by notification, a draft of the
proposed rules for the information of persons likely
to be affected thereby, at least thirty days before a
meeting of the Punjab Legislative Couneil. The
Local Government shall defer consideration of such
rules until after the meeting of the Punjab Legisla-
tive Council next following the publication of the
draft in order to give any member of the Council an

' opportunity to introduce a motion for discussing
the draft.

Rules inconssitent with the Act.—When a rule con-
flicts with the law as laid down by the Act, itself i.e.
a rule which is inconsistent with the Act under
which it purpurts to have been framed, is of no binding
force. (1) :

A rule framed under the Act of course, should not be

1. Emperor v. Matthews, A. I, R. 1929, Cal, 822.
{
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referred to for the purpose of construing the Act.(1)

Expressions used \l‘h the Rules.—~The expressions
used in the Rules framed by the ‘Local Government
under this section, shall have the same meaning as
in the Act, itself. (2)

Genera!l Procedure for framing the Rules,— —~—The
general procedure for framing the Rules under a Punjab
Act has been laid down in Section 21 of the Punjab
(eneral Clauses Act, 1898, which reads thus:—

Provisions applicable to |'naking of rules or byeJaws
after previous publication,

21. Where, by any Punjab Act, & power to
make rules or bye-laws is expressed to be given subject
to the condition of the rules or bye-laws being made
after previous publication, anless such Act otherwise
provides, the following provisions shall apply,
namely:—

(1) the authority having power to make the rules
or bye-laws shall, before making them, publish a draft
of the proposed rules or bye-laws for the information
of persons likely to be effected thereby;

(2} the publication shall be made in such man-
ner as that authority deems tobe sufficient, orif the
condition with respeot to previus publication so re-
quires, in such manner as the Local Government
prescribes;

1. Shaikh Intaz V, Dina Nath, 53 C. 615, A. 1. R. 1926,
C. 8b6.
2. Section 18 of the Punjab General Clauses Act, 1398,
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(3) there shall be published with the draft & notice
specifying a data on or after which the draft will be
taken into consideration; -

(4) the authority having power to make the rules
or bye-laws, and where the rules or bye-laws are to
be made with the sanction, approval or concurrence
of another authority, that authority also, shall consider
any objection or suggestion which may be received
by the authority having power to make the rules or
bye-laws from any person with respect to the drafi
before the date of specified;

* (5) the publication in the Gazette of the rule or
bye-law purporting to have been made in exercise of a
power to make rulea or bye-laws after previous
publication shall be conclusive proof that the rule or
bye-law has been‘duly made.”

The Punjab Legislatare has besides the procedure
laid downin S. 26 of the Punjab General Clauses Act
1398, enacted that:— .

(1) the draft rules be published by notification
at least 30 ‘days before a meeting of the Punjab
Legislative Council, ' ‘

(2) that the Local Government shall uot take these
Rules into consideration till after the meeting of the
Punjab Legislative Couneil next following the publi-
cation of the draft.

The object of this provision is to allow time to
any menber of the Council to offord an opportunity for
introducing & motion for discussing the draft. No such
motion was however, introduced and the Rules, as
proposed were passed.
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The Rules as framed by the Local Governmenpg
and published nnder the Punjab Government Notifi-
cation No. 37270 dated the 15th December, 1930
have been given after the bare Text of the Act.



Appendix No. 1
THE USURIOUS LOANS ACT (X OF 1918).

The following Act of the Indian Legislative
Council received the assent of the Governor-General
on the 22nd March, 1918, and is hereby promulgated
for general information:—

An Aet to give additional powers to Courts to
dealin certain cases with usurious loans of money or
in kind.

Whereas it is expedient to give additional powers
to Courts to deal in certain cases with usurious loans
of money or in kind,

It is hereby enacted as follows;=

Short title and extent. 1. (1) This Act may,
be called the Usurious Loans Act, 1908.

(2) Tt extends to the whole of British India
including British Baluchistan,

(3) The Local Government may, by notification
in the Local Ofiicial Gaze'te, direct that it shall not
apply tosny area, class of persons, or class of trans-
actions which it may specify in its notifications.

Definitions. 2. Ir this Act, unless there is
anything repugnant in the subject or context:—

{1) “Interest” means rate of interestand includes
the return to be made over and abovd what was actualy
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ly lent, whether the same is charged or sought to be
recovered specifically by way of interest or otherwise.

(2) Loan meauns & loan whether of money or in
kind, and include any transaction, which is, in the
opinion of the Court, is substance of loan.

(3) “Suit” to which the Act applies means any
-suit— :

(a) for the recovery of a loan made after the
commencement of this Act; or

(b) for the enforcement of any security taken. or
any agreement, whether by way of settlement of
account or otherwise, made after the commencement
of the Act irespect of any loan made either or after .
the commencement of this Act.

Reopening of transactions,—(1) Notwithstanding any-
.thing in the Usuary Laws Repeal Act, 1858, where in
any suit to which to which this Act applies, whether
heard exparte or otherwise, the Court has reason to
believe :—

(a) that the interest is excessive ; and

(b) that the transaction was, as between the
parties thereto, substantially unfair, the
Court may exercise all or any of the follow-
ing powers, namely may ;—

(#) re-open the transaction, take =&n sccount
between the parties thereto, and relieve the
debtor of all liability in respect of any
excessive interest.

(i) notwithstanding any agreement, purporting
to close previous dealings, and to create a
new obligation, re-open any account already
taken between them and relieve the debtor
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of all Liability in respect of any excessive
interest, and if anything has been paid or
allowed in account in respect of such liability
order the creditor to re-pay any sum which
jt considers to be repayable in respect
thereof ;

(i) set acide either wholly or in part or revise
or after any security given or agreement
made in respect of any loan, and if the
creditor has parted with the security order
him to ind2mnify the debtor in such manner
and to such extent as it may deem just.

Provided that in the exercise of these powers the .
Court shall not :— '

({) re-open any agreement purporiing to close
previous dealings and to create a new obli-
gation which has been entered into by the
parties or any person from whom they claim
at any date more than six years from the
date of the transaction ;

(i) do anything which affects any decree of a
Court Explanation. In the case of a suit
brought on a series of transactions, the ex-
pression ‘‘the transaction” means, for the
' purpose of proviso (i), “the first of such tran
sactions.”

2. (a) In this section “excessive” means in excess
of that which the Court deems of be reason-
+ able having regard to tbe risk incurred as
it appeared, or must be taken to have
appeared, to the creditor at the date of the

loau.
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In considering whether interest is excessive .
under this section, the Court shall take into
account any amounts charged or paid, whe-
ther in money or in kind for expenses in-
quiries, fines, bonuses, premia, renewals or
any other charges, and if compound interest
is charged, the periods at which it is caleu-
lated, and the total advantage which may
reasonably be taken to have been expected
from the transaction.

‘In considering the question of risk, the

Court shall take into acoount the presence or
absence of security and the value thereof,
the financial condition of the debtor and the
result of any previous transactions of the
debtor and the result of any previous tran-
sactions of the debtor, by way of loan, so far
as the same were known or must be takan
to have been known to the creditor.

In considering whether a transaction was

substantially unfair, the Court shall take
into account all circumstances materially
affecting the relations of the parties at
the time of the loan or tending to show that
the transaction was unfair including the
necessities or supposed necessities of the
debtor at the time of the loan so far as the
same were known, or must be taken to have

been known to the creditor.

Ezxplanation :—Interest may of itself be sufficient evi-
dence that a transaction was substantially unfair.

(8) This section shall apply to any suit, whatever
its form may be, if such suit is substantially one for
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the recovery of & loan or for the enforcement of any
agreement or security in res pect of a loan.

.(4) Nothing in this section shall affect the rights
of any transferee for value who satisfiesthe Court that
the transfer to him was bona fide and that he had, at
the time of such transfer, no notice of any fact which
would have entitled the-debtor as against the lender to
relief under this section.

For the purpose of this sub-gection the word ‘noti-
co’ shall have the same meaning as is ascribed to it in
S. 4 of the Transfer of property Act, 1882. ‘

Nothing in this section shall be construed as dero-
gating from the existing powers of jurisdiction of any
Court. ‘

In-solvency proceedings—On any application relat-
ing to the admission or amount of a proof of a loan in
any insolvency proceedings the Court may exercise the
like powers as may be exercised under S.3 by u court
in a suit to which this Act applies.
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Memo of Tranaaction.

Borrowor's nama>— Father Caste Qooupation Residenas .
1 2 8 4 b 6 ()
5 | Dateof | Amount | Amount retsined for Rate of simple| If interest is’|Amount re-
.. |transaction.! lent (Cash interest per joompound,  (paid (cash
& value). i) (ii) |oent. per aD- |Nymber of  ;vasue),
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Appendix No. 2.
BILL NO. 10 OF 1925. _
THE PUNJAB MONE_Y-LENDERS BILL.

Bill as introduced in the Council on the 11th of
December 1925). ~ '

Whereas it is expedient .to provide for the regu-
lation' of money-lenders in the Punjab
and whereas the previous sanction of
the Governor-General to the passing of this Act
has been obtained ; it is hereby enacted as
follows :--- :

Presmble.

1. (1) This Act may be called the Punjab
Short title. ex- Money-lenders Act 1925,

tent, and com-~
mencement.

(2) It extends to the Punjab.

(3) It shall come into force on such date as
the Local Government may by notification appoint
in this behalf.

2. Jao this Act, unless there is anything repug
Definitions. nant in the subject or context~—

(1) * Interwst " includes the return to be made
over and above what was actually lent, whether the
same is charged or sought to be recovered speocifi-
cally by way of interest or otherwise.
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(2) “ Loan ” ‘means a loan (whether of money
or in kind), at interest, and includes any transac-
tion which is, in the opinion of the Court, is
rubstance a loan ; but it shall not include :— .

{a) shares in a company ;
(%) premimum of an insrance policy ;

(c) deposits (with a bank, Co-operative Society,
Post Office, or with any individual or
individuals specially exempted by the Local
Government in this behalf)

(3) * Quasi money-lender” means a retail dealer,
who advances loans in cash as well as in kind or
who charges interest on his trade balances.

__(4) “ Money-lenders”, shall mean a Sahukar and
includes every person whose busiuess is that of money-
lending, or who advertises or announces himself or holds
himself outas carrying on that business, or whoisa
guasi-money-lender, but it shall not include—

(@) banks, eo-opera.ﬁvé ‘societies, and insarance
companies ;

(b} public companies registered under the Indian
Companies Act, 1931, and the investors
in such companies ;

(c) the Government or any public servant (as
such) advancing loans under any law for
the time being in foree;

(d) any person or persons bons fide carrying
on any business not baving for its primary
object the lending of money, in the
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course of which and for the Pllrpoaes
whereof he lends money ; .

(¢) the person who finances traders, whether
as a regular business or incidently so far
only as he finances trade ;

(f) the export and import dealer and the
- wholesale trader, sc far as they lend
monsy in their relations with the comis-
' sion agent and the retail dealer;

() the commission agent as such advancing
money on behalf of his principal, or
financing the export and import dealer ;

(h) a landlord who advances” money to his
tenants, lessees, or partner-in-cultivations

() a manufacturer who advances money to
his workmen ;

(j) a contractor who advances money to his
employees ;

(k) the investor who makes 8 hvmg out of
a capital by depositing it at interest with
a trader or money-lander ;

() any individual or individuals specially ex-
empted by the Local Government in this
behalf.

The question as to whether, at the time a
loan was advanced, the lender was a money.lender shall
lée a question of fact to ba decided by the
ourt.
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3. A moneylender as defined by this Act—

Regulstion of
money-lenders.

(@) shall advance loans in his own, or family

" or usual trade name or in more than one

of these names, and in no other name
and under no other deseription; and

(b) shall not enter into any agreement, taken any
security in the course of, and with respect
to the advance and repayment of loans,
otherwise than 'in one or more of the
names allowed under clause (2); and

(c) shall, maintain regular accounts, in the
form prescribed by the Local Government
and shall, enter therein details of all loan
transactions as prescribed, including details
of repayment towards principal and
interest; and

(d) shall within one week of the advancing
or renewing a loan' of more than twenty
" “rupees value, or of receiving & repayment
- of that value, send to the borrower con-
cerned, through a registered letter-card
with acknowledgment (debiting the borrow-
ing with the actnal cost of registration),
a memo of transaction (in the form pre-
scribed by the Local Government) show-
ing accarately the particulars meationed
in gchedule about the transaction ; and

(e) shall send a combined memo, of transac-
tion (in the form prescribed by the Local
Government), through a registered letter-
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card with acknowledgment (debiting the
borrower with the actual cost of registra-
tion), to each of his ‘borrowers to whom
‘he has advanced or renewed loans (or
from whom he has received repayments)
of the value of rupees twenty or less
each amounting to more than fifty rupees
{(since this Act comes into force or sub-
sequent to the despatch of the last such
memorandum  whichever be later), and
within one week of the closing ,of the
calendar month in which they ultimately
so amount, showing accurately the partica-
lars mentioned in Schedule I about
all such transactions with the borrower
concerned in the course of that period. .

4. A money-lender shall within 15 days from the
30th Jupe and the 31st December
Six-monthly sach year, send a six-monthly state-
statemen . ment of account (in the form pres-
cribed by the Lotal Government) through a registered
letter-card with acknowledgment (debiting the borrower
with the actual cost of registration) to each of his
borrowers who owes him a balance, showing accurately
the particulars mentioned in Schedule II about the
account of the borrower concernel during the preceding
six months. '

5. (1) In every suit, relating to a loan advanced or
renewed or security taken there for
after the commencement of this Act,
the Court shall, before granting relief, frama, and
. adjudicate upon the following preliminary issues :—=

' Standing issues.

(@) Is the plantiif a money-lender ?



138 REGULATION OF ACCOUNTS ACT

(b) If so, has he complied with the reqire-
" ments of the Money-lenders Act, 192 ?

(2) Any person who has been declared a money-
lender by the finding of a Court which has not been up-
sot shall be presumed to be a money-lender.

6. Nothwithsianding anything to the contrary
in any enactment, rule, by-law or any
Penalty. other provision of law—

(@) No Civil Court shall entertain ary suit or
pleading (relating to a loan advanced or re-
newed or security taken therefor after,the
commencement of this Act) by a money-
lender unless the money-lender had com-
plied with the requirements of the provi-
sions of Section 3 of this Act with respect to
the subject matter of the suit.

{») No.Civil Court shall, grant any interest to a

" money-lender, with respect to a loan
advaned or renewed after the commencement
of this Act, for any period of six months for
which & statement of account was due but
had not been supplied in accordance with
Section 4 of this Act, unless money-lender
satisfy the Court that the omission was
due to some reasonable excuse and that he
had submitted the six-monthly statement of
account in the prescribed form and manner
as soon as he was able to do so.

7. The Local Government may after previous
publication make rules for the purpose

Power to make of carrying out the provisions of this
rules, ctc. Act.
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STATEMENT OF OBJECTS AND. REASONS.

The proposed Bill provides that every money-
lender in the Punjab shall maintain regular accounts
in the form preseribed by the Local (Gtovernment and
shall send regular information (as preseribed) to his
borrowers, and that he would incur certein penalties if
he fails to comply with the provisions of this Bill. It
seeks to ‘ensure an  acourate and. up-to-date
account in the books of the lender and to secure to the
borrower regular information about his account. It i
suggested by the poverty, ignorance, and indebteness o1 -
the agriculturists of this Province. -

The Punjab is mainly an agricultural Province.
According to the Census of 1921 about 156 millions of
the Punjabis live by agriculture, and they constitute
nearly two-third of the whole population. Their
average annual income is calculated at Rs. 40 to Rs.
60 per head while only feeding and clothing of a
prisoner in the Punjab Jails ocosts over Rs. 92
yearly. .

Indebtedness iz one of the main causes of this
poverty of the Punjab cultivators. About 70 per cent
of these borrow fromi the Sahukar, often at usurious
rates of interest. This deprives them of a big slice out
of the low yields of their crops, and stifles all initiative:
The average gross value (which includes cost of pro-
duction) of produce of the Punjab is Rs. 100 crores a
year ; out of which land revenue takes away about four
crores, the interest paid annually to the mouey-lender is
about twelve crores : Litigation costs about four crores ;.
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mortality amongst cattle costs another three erores; and
the loss from insect pests is nearly nine crores.

The extortionate interest charged by the money-
lender, however, is not the only evil of the present
system of rurel finance. The trickery and uncertainty
in the account kept by many money-lenders is perhaps
its most dangerous defect. .The experience of the Co-
operative Societies have shown that one of the greatest
incentives for the borrowers to re-pay their debts is that
they always know how they stand with their Society,
how much they have paid to it, and what is still owing.
This is not s0 with the ingenious system of book-keep-
ing of the Sahukar. The latter prefers---because it pays
him---to keep a loose running sort of account, on a baki
which admits of insertion or removal of pages con-
vepiently and with little or no possibility of detection.
He seldom likes to strike a balance ; and consequently
there is a despondent feeling amongst his victims, that
they owe a debt “ still paying, still to pay” from which
it 18 impossible for them to get out. Moreover, there
have been resported many instances of unscrupulous
money-lenders debiting their ignorant borrowers with
more than was actually advanced or crediting them with
less than was actually repaid without the latter being
able to know anything about it till they are actually
sued. A plea, under these circumstances, for timely
information to the borrower to enable him to check
errors, when the transaction is more or less fresh and to
know at harvest time how he stands with his money-
lender, needs no argument.

The Usurious Loans Aet, 1918 (which applies both
to raral and urban transactions) empowers the Court, in
certain suits between lenders and borrowers, to re-open
the transaction, to take an account between the parties
and to relieve the debtor of exceszive interest. But-
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this Act can be, and is being, defied by getting =
new bond executed, shortly before coming to Court,
describing all the old interest and principal as fresh
principal lent, without any reference to old docu-
ments or loans. Thus the borrower is unable to show
that he has had an old account with the lender,
and that the so-called principal includes a big item
of interest, and the Court is wunable to help him
because under that Act it has no discretion to
'reduce the principal. A convenient device, therefore,
of enabling the borrowers and the Courts to trace back
the history of money-lending transactions séems neces-
sary. Moreover, regular books of account (paged and
bound), kept in uniform regular way, will materially
facilitate work of the Courts in taking an account
between the parties, and will promote interests of
justice. .

The Punjab is dominated by the money-lender
to an oxtent unknown in any other provines. The
population of the Punjab is only one-eleventh of the
whole, about one-fourth of all money-lenders found in
British India reside and work here. Moreover, there
exists a large number of persons who add to their in-
comes by secretly carrying on the business of lending
money on usurious terms, often worse than those of the
worst type of professional money-leaders. It is obvious-
ly desirable, in the interests of the borrowers as also of
fair-play that the money-lending transactions of these
types of money-lenders should be regulated- However,
it is pot intended to apply this Bill to the trader as
such, except to the limited extent of a quasi-money-
lender which is necessary in order to prevent wholesale
evasion of the Act by the Sahukar class.

The preponderating majority of borrywers in the
Punjab belong to rural areas and are both ignorant
snd poor. It is for their benefit that the present
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bill is primarily intended. But for these reasons the
urban money-lenders have also been included. Firstly,
because there are practical difficulties in excluding them.
Secondly, because they deal with rural as well as urban
borrowers. Thirdly, because there is evidence to show
that the poorer classes of urban borrowers are also
being exploited by the unscrupulous money-lenders and
need protection against the latter.

The proposed legislation would, no doubt, deprive
the unscrupulous from amongst 33, 750 money-lenders
in the Punjab, of the convanience and profits of some of
their irregular, secret, and unfair dealings ; but it would
protect 15 millions Punjabi agriculturists besides poor
urban borrowers, of whom 33 per cent. are Hindus, 15
per cent. Sikhs and about 50 per cent. Musalmans. The
Schedules annexed to the Bill are so revised as to require
all entries, excep name and deseription of the borrower,
to be made in figures.

(Sd.) MAQBOOL MAHMOOD.
Member, Legislative Counail.
Lahore.
The 71th December 1925,
(Sd.) ABNASHA SINGH.
Secretary, Punjab
Legislative Council.
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STATEMENT OF OBJECTS AND REASONS TO
THE PUNJAB REGULATION OF ACCOUNTS

BILL NO. 6 OF 1929,

A Regulation of Accounts Bill was passed by the
Punjab Legislative Council on 1st July 1926 butin
refusing either to commend this Bill for the final
assent of the Governor-General or to return it to the
Council for reconsideration," His ExcellencySir Malcolm
Hailey in his address to Council ¢n 25th October
1926, gave an assurance that Government was con-
vinced that legislation would be beneficial for the regu-
lation of cortain classes of accounts and that steps
should be taken to place a Government Bill of a some-
what simpler scope before the Council.

It was felt that the Bill as passed by the
Council was not calculated to effect the main object
in view, vis., protection of the ignorant borrower
without undue interferemce in trade and credit. In
particular the definitions of *‘ loan” and * money-
lender” appeared likely to prove a stumbling block
to the practical n:ility of the Bill ; while the penalty
of non-suiting provided in the case of non-com-
pliance with the provisions of the Bill seemed un-
necessarily harsh.

In the preeent Bill, which is the fulfilment of
His Excellency Sir Malocim Hailey’s promise made
to the Legislative Council in his address on October
25, 1926, the aim has been to secure as between
certain classes of creditors and debtors an improved
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system of keeping accounts which will give to the
latter a means of aseertaining periodically how their
_accounts stand and how they are composed. At
the same time the Bill designedly  avoids any
unnecessary degres of regimentation which might
tend unduoly to harrass the lender and to coustruct
the facilities for credit so useful in the rural system
of economy. Secondlv by excepting certain classes of
loans it expressly avoids interference with accpunts
connected with trade and comrmerce.

Subject to these restrictions, the Bill is of general
application. The term “money-lender” has been through-
out replaced by the term “ creditor” suitably defined.
The definition of “Joan” has been improved. The
positive portion of the definition follows the definition
given in the Usurions Loaus Act and embodies the
result of the expérience gained by Courts in dealing
with attempts made by money-lenders t3 evade law.
The negative. portion excepts a number of transac-
tions from the operation of the Act with the object of
avoiding undue -ioterference with trade, commerce and
industry. The penalty for non-compliance with the
provisions of the Bill has been greatly modified. If
it is found that the ecreditor has failed to meintain
the requisite ledger the Bill while not permitting, non-
suiting or even any reduction in the principal amount
found due, renders obligatory the disallowance of costs
and portion of the interest, though it leaves the Court a
discretion as to the exact amount of interest to be allow-
ed. Simillarly, if it is found that the creditor, though
keeping the necessary ledger, has without lawful excuse
failed to submit the periodical accounts to his debtor,
the Bill provides that he¢ will lose the interest for the
period or periods for which he has defaulted.
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PUNJAB LEGISLATIVE COUCIL,
Bill No. 6 of 1929.

THE PUNJAB REGULATION OF ACCOUNTS
BILL,

A Bill to regulate the keeping of accounts of certain
transactions.

Whereas it is expedient to make provision for
regulating the keeping of accounts
relating to certain transactions in the
Punjab, and whereas the previous sanction of the
Governor-General to the passing of this Act has been
obtained ; it is hereby enacted as follows :—

Preamble,

1. (1) This Act may be called the Punjab Regﬁla-*
Short title, ex= tion of Acconnts Act, 192.

tent and commen-
rement.

(2) It extends to the Punjsb.

(8} It shall come into force on such date as

the Local Government, may by notification, appoint in
this behalf. '

2. In this Avot, unless there is anything repugnant
, in the subject or context :—
Definitions.

(1) “Bank” means a company carrying on the
business of banking and registered under any of the
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enactments relating to companies for the timze being in
force in the United Kingdom orin any of the Colonies
or Dependencies thereof or in British India or in-
corporated by an Act of Parliament or by Royal Charter
or Letters Patent or by any Act of the Indian Legisla-
ture. ’
(2) “Company” means a company registered
VI of 1012 under any of the enactments relating
° " to -companies for the time being in
force in the United Kingdom or,any of the Colonies or
Dependencies thereof or in British India or incorporaled
by an Act of Parliament or by Royal Charter or Letters
Patent and includes Life Assurance Companies to
which the Indian Life Assurasce Companies Act,1912,
applies.
(38) *“ Co-operative Society ¥ meaus a society re-
£ 1912 gistered under the provisions of Co-
IT of 1312. operative Societies Act, 1912,
(4) “Court” includes a court acting in the
exercise of insolvency jurisdiction.

(6) “Creditor” means a person who in the regular
course of his business advances a loan as defined in
this Act and shall inclade legal representatives and
tha success or-in-interest whether by inheritauce, assign-
ment or otherwise of the person who advanced the

loan.

(6) *Interest’ includes the return to be made
over and above what was actually lent, whether the
game is charged or scught tb be recovered specifically
by way of interest or otherwise.

(7) “Loan " means an advance whether of money
‘or in kind at interst and shall include any transaction
which the court finds to be in substance a loan, but

it shall not include :—
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(i) a deposit of money or other property in a
Government Post Office Bank or any other
?ank or in a company or with a co-opera-

ive society. '

(i) = loan toor by or a deposit with a person
belonging to any class of persons specified
for the purpose of this section by the Local
Government by votification ;

(izi) & loan advanced hj a Bank, a company or
8 co-operative society ;

(iv) a loan advanced by Government or by any
person authorised by Government ;

{(v) aloan advanced by any person bona fide
carrying on any business, not having for its
primary object the lending of money, if
such loan is advanced in the regular course
of such business ;

‘(iv) aloan advanced to a trader for the pur-
pose of trading or carrying on the business
of a commission agency ;

" {vti) 8 loan advanced by a landlord to his te-
nant, lesses, partner in cultivation, or co-
sharer for the purpose of carrying on agri-
culture ;

(viii) an advance made ou the basis of a negn-
tiable instrument as defived in the Negoti-
able Instruments Aot, 1881, other than a
promissory note ; .

(ix) a transaction which is, in substance, a

* mortgage of immovable property or a sale.
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(8) “ Prescribed ” meaus prescribed by rales made
under this Act.

. 3. (1) A creditor shall l;n order
£ di=
go?“g :nni‘::;in to comply with the provisions of this
and famish ace  Aost— ‘
counts.

(a) regularly record and maintain in addition to
such accounts a8 he may ordinarily main-
tain sn account of transactions relating to
loans for each debtor separately in such form
as the Local Government may prescribe :

Provided that the Local Government shall pres-

" cribe the forms, language, script and name-

rals in which the accounts are to be recorded
and maintained.

(8) if on the thirtieth day of June or on the
thirty-first day of Decomber in any year any
~ balance or amount is dae to him from a per-
son on account of a loan, sent to such person
before the thirty-first day of July or the
thirty-first day of January next following a
statement of account including an account
- of all transactions, if any, relating to the
loan during the next preceding six months in
such manner and in such form and contain-
ing such details as the Local Goveroment
may prescribe.

(2) Notwithstanding anything contained in the
Indian Evidence Act, 1872, entries in
I of 1872. books of account prescribed wunder
clause (2} of sub-section (1) shall be

deemed to be relevant for proving any transaction
to which they relate, and eopies of such ontreis -
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certified in such manner as may be preseribed shall
be admissible inevidence for any purpose in the
same manner and to the same extent as the
original entries. :

Explanation.—A person to whom a statement of
account has been sent under clause (b) of sub-section
(1) shall not be bound to acknowledge or deny its
correctness and his failure' to protest shall not, by
itaelf, be deemed to be an admission of correctness of
the account.

4. Notwithstanding snything contsined in any
Penalty for =~ Other emactment in force for the time

non-compliancé  being—
with the provi-
sions of section

3

(6) in any suit or proceeding relating a loan,
the court shall if necessary, before deciding
the claim on the merits, frame and decide
the issue, whether the creditor has complied
with the provisions of clause (a) and (5) of
sab-section (1) of section 3; ’

|

(5 if the court finds that the provisions of
elause (@) of sub-section (1) of section 3
have not been complied with by creditor,
the court shall if the plaintiff’s claim is es-
tablished in whole or in part, disallow the
whole or & portion of the interest found dae,
as may seem reasonable to the court in the
circnmstances of the case and shall disallow
costs ; -

(¢) if the cnurt finds that the provisions of
clause () of smb-section 3 have mot been
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eomplied with by the creditor, the court
shall in computing the amount of interest
due upon the loan exclude every period for
which the creditor omitted duly to furnish
the account as required by clause (4) of sub-
section (1) of section 3 provided that if the
creditor has after the time prescribed in that
clause furnished the accoant and the plain-
tiff satisfies the court that he had sufficient
cause for not furnishing it earlier, the coart
may, notwithstanding such omission, include
any such period or periods for the purpose
of computing the interest. .

Erplanation. A perscn who has kept his accounta
and sent his six-monthly statements of accounts in the
form and manner prescribed in clauses (a) and (J) of
subsection (1) of section 3 shall be held to have com-
plied with the provisions of these clauses, in spite of
error and omission, if the court finds that the errors
and omissions are accidental and not material and that
the accounts have been kept in good faith with the in-
.tcel:tion of complying with the provisions of these

xses.

5. The provisions of this Act shall not =spply to
Sa any loan advanced befare the com-
g mencement of this Act

. 6. (1) The Local Governmsnt may make rules not
Powerof Local IMCOBSIStent with the Act for the pur-
Governmeat to Pose of carrving out all or any of the

m‘k‘: ruies. provisions of this Act.
(@) In particular, and without prejodice to the

generality of the foregoing power, the Local Govern-
ment may make rules:—



APPENDIX No. b 151

(i) prescribing the forms, language, seript and
pumerals to be used in the accounts required
by clause (a) of sub-section (1) of section 3;

(i) prescribing the manner in- which the ac-
. counts required by clause (5} of sub-section
(1) of section 3 shall be submitted by the
creditor to the debtor, the forms to be used
and the details to be incorporated thérein.
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REPORT OF THE SELECT COMMTTTEE O THE
PUNJAB REGULATION OF ACCOUNTS BILL.

The Select Committee appointed to eousider and
report on the Punjab Regulation of Accounts Bill held
meetings on the 30th, 31st October, ist, 2nd and 10th
November under the presidency of the Hon’ble Finance
Member. All members attended the meetings except
Sardar Harbakhsh Siagh on 31st October and 1st
November, Rana Firoz-ud-Din on the 1st November
and 10th November, and Messrs. Mohan Lal, Magbool
Mahmood and V. F. Gray on the 10th November.

The Committee beg to report as follows :—

1. Preamble. It was decided that in line 6 for the
words “ to the passing of this Act ™ the following words
should be substituted, namely -—

“ under section 80-A. (3) of the Government
of India Act ™

9 Clawse 1. Tt was unanimously decided that
after sub-clause (3) the followjng proviso should be
added namely :—

“ Provided that this date shall net be earlier than
six months after the date of final publica-
tion of the rules made under section 6- ~

3. Clause 2. Sub-clause (5). It was decded unani-
monusly that in line 2 of sub-clanse (3) the word “his”
should be amitzed ; and that between the word “inclade™
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and the word “the” in line 3 the words “subject to the
provisions of section 3" shounld be inserted ;

(b) Sub-clause(7), exemp'ion (ii).—It was decided
unanimously that all the words cccurring after the
words- “‘deposit with” in the first line should be omitted
and the following words substituted thereof;:— '

- “any society or association registered under the
Societies Registration Act, 1860, or under
any other enactment.”

(¢) Sub-clause (7), exemption (iv) renumbered (ifi).
It was decided unanimously that exemption (iv) of this
sub-clause should be renumbered (ii),

and in exemption (év) as renumbered (id), for the
words “any person” in line "2 occurring between the
word “by” and the word “authorised” the words “any
local body” should be substituted.

(d) Sub-clause (7), exemption (iii} renumbered (iv).—
It was decided unanimously that exemption (#ii) of this
sub-clause should be renumbered (iv) and by & majority
that for the word following the word “bank” in the
first line the following should be substituted, namely:e=

“a co-operative society or & company whose Ac-
counts are subjeoct to audit by a certificated
auditor under the Companies Act.”

(&) Sub-clause (7), exemption (v).—It was decided
by a majority that exemption (») of this sub-clause
should be deleted and exemption (vi) renumbercd ().

() Sub-clause(7), exemption(vi) as renumbered (v).~—
It was decided unanimously that in exemption (vi) as
renumbered () the words occurring after the word “tra-
der" in the first line should be deleted.
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(¢} Sub-clause (7), exemption (pii}.—It was decided
unanimously that exemption (rii) of this sub-clanse
should be deleted and exemptions (viii) and (ix) renum-
bered (ri)} and (vii) respectively.

(h) Sub-clause (7), anemptwn (iz) a8 renumbered
(eir). It was decided by a ma]onty that in exemption
(kx) as renumbered (vii) the words “or a sale” occuring
in the last line should be transported and inserted in the
second line between the word “mortgage” and the word
“Of’-

{0 New sub-clause 9. It was decided unanimous-
ly that after sub-clause (8) the following new sub-clause
should be inserted, naxely :—

“(9) “Trader” means a person who in the regu-
lar course of buviness buys and sells goods
or other property, whether movable or im-
movable, and shall inclode—

a wholesale merchant,
a COIMINission agent,
a broker,

a manufacturer,

a contractor,

a factory owner”.

4. In clause 3 sub-clause (1). (i) It was decided
by a majority that for aub-clanse (1) (a) the following
sllould be substitated, namely : —

“a) regularly record and maintain, in addition to
such accounts as he may ordinarily main-
tain and zecount for each debtor separately,
of all transactions relating to any loan ad-
vanced to that debtor in such manner as the
Locul Government may prescri
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(i) That the proviso should be transposed and in-
serted as hereinafter altered after sub-clause (1) (3).

(iit) It was decided unanimously that in sub-clause
(1) (& for the word “July” in line 6 the word ‘*‘August”
should be substituted ; and for the word “thirty-first day
of January” in line 7 the words “twenty-eighth day of
February” should be substituted: and that between tha
word “a” and the word ‘“‘statement” in line 8 the word
“legible” should be inserted. )

iv) It was decided by a majority that the provis®
to be inserted aftersub-clause (1) (b) as directed in (i)
above should be redrafted as follows :—

Provided that—

“@) the Local Government shall prescribe the
forms language, script and numerals in
which the accounts reguired by the provi-
sions of the sub-scction are to be maintain-
ed and furnished™.

(v} 1t was'decided by a majority that after praviso
() as inserted by (iv) above the following new proviso
should be inserted, namely :—

(i) the prescribed accounts shall be so kept that
items due by way of interest shall bs shown
as separate ana distinet from the principal
sum, aud separate totals of principal and in-
terest shall be maintained. The ecreditor

shall not, in the absence of agreement, in-
clude the interest or any portion of it in the
principal sum; and the principal and inte-
rest shall be separately shown in the open-
ing balance of each new six:monthly ac-
count.” ‘
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. (vi) It wasdecided unanimously that the follow-
ing two provisos should be added after proviso (ii) as
provisos (#i) and (vi), namely :=-

“(#1) if the loan has, since it was originally ad-
vanced passed by inheritance or assignment
t0 & widow or minor, such widow or minor
shall nof be bound to maintain and furnish
the accouut prescribed by this section for a
periqd of six months from the date of such
passing.

¢} nothing in this suction shall be deemed to
lay upon any person the duty of maintain-
ing end furnishing the prescribed account in
the case of & loan wherein the title to reco-
ver is.sub-judice unless and until the title
has been finally decided by a court of compe-
tent jurisdiction.”

5. Clause 3, sub-clause (2).—It was decided by a
majority that the words ‘‘Notwithstanding anything
contained in the Indian Evidence Act, 1872, entries in
books of accounts prescribed under clause (a) of sub-
section (1) shall be deemed to be relevant for proving
any transaction to which they relute” occuring in the
first five linee of sub-clause (2) should be deleted and
the following words substituted therefor, namely :—

“ Entries in the accounts preseribed under clause
{z) to sub-section (1) shall be deemed to be
regularly kept in the course of business for
the puarpose of section 34, Indian Evidence
Act, 1872.”

6. Clause 4. (a)—It was decided by a majority
that the words * if necessary " occurring In the second
line of sub-clause (s) should be deleted.
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7. Cl&use 5.—~It was decided by a majority that
the following proviso should be inserted after clause B,
namely:—

% Provided that, if any fresh transaction relating
to a loan advanced before the commence-
ment of this Act is made after the com-
mencement of this Act, such transaction
shall be subject to the provisions of this
Act.” :

8. Clause 6. (2)—It was decided unanimously that_
the following proviso should be added after sub-clause
(¢¢) of clause 6 (2), namely :=—

A}

 Provided that before making any rules under
the provisions of this section the Local
Government shall, in addition to observing
the procedure laid down in section 21 of the
Punjab Genera! Clauses Act, 1898, publish
by notification a draft of the proposed rules
for the information of persons likely to be
affected thereby at least thirty days befora
& mesting of the Punjab Legislative Council.
The Local Government shall defer conside-
ration of such rules until after the mesting
of the Punjab Legislative Council next fol-
lowing the publication of the draft, in order
to give any member of the Couacil an ‘op-
portunity to introduce a motion for discuss-
ing the draft.”

9. In the opinion of the Select Committes, the
Bill has not been so altered as to require republication.

10. A copy of the Bill as redrafted by the Com-
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mittee is appended. The Bill was originally published
In the Punjab Goazette of 9th A ugust 1929. vP

* GOKAL CHAND NARANG.
¢« CHAOTU RAM.
* PFTIROZ-UD-DIN.
* MOHAN LAL.
* MAQBOOL MAHMOOD.
* V. F. GRAY.
HARBAKHSH SINGH.
* AKBAR ALI
C. M. G. OGILVIE.
S. L. SALE.
* HABIBULLAH.
A. M. STOW.

MINUTE OF DISSENT.

It is a great pity that the Select Committee on the
Punjab Regulation of Accounts Bill has not been able
~ to write an agreed report. So far as we are concerned

we have made, willingly, all the concessions which we
could, in reason, be expected to make without nullifying
the object of the Bill. That we have been prepared to
meet more then hall way those of our colleagues who
consider it their duty to.oppose the Bill root and branch
will be apparent from the shape in which the Bili bas
emerged from the Select Committee.

It is a matter for speculation whether the official
members of the Select Committee would not have been
raore favourably disposed to our views if they had not
felt themselves bound by the grounds on which Sir Mal-
colm Hailey withheld his asseut to the-Bill as passed in

~July 1926. Butin this connection it requires to be
borne in mind that the Bill of 1926 as passed by the

- ——

* Sabject to & minute of dissent.
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Council was to all intents and purposes the handiwork
of Government. In defuvrence to the wishes of Govern-
ment on whose good-will and active support .the pas-
sages of the Bill depended the author of the original
Bill and his supporters had agreed to radical changes
all along the line until vhe title, aim and scope of the
Jegislation contemplated by the author at the outset
underwent a complete metamorphosis. Thus the imme-
diate predecessor of the present Bill was;nothing more
nor less than & measure deliberately “framed by Govern-
ment itself. Violent agitation which had preceded the
passage of that Bill, vehement opposition in the Couneil
itself and threats of still more violent agitation in
case the bill became law indnced-in Sir Malcolm
Hailey’s mind a doubt as to the wisdom of the pre-
vious view and action of his‘own Government, and
eventually led to the Bill being vetoed. From this
we are driven to the conclusion that the voto had not
very much to do with the merits of the Bill, but was
the result of the sensitiveness of Government to
agitation. This again carries with it a moral lesson
which need not be pressed too insistently on tha con-
sciousness of those who have still a lingering faith in
the spontaneous benevolence of Government to coms
to the rescue of the poor and the helpless.

And now to comse to the points of complaint which
necessitate this note of dissent. It need hardly be said
that we proceeded on the assumption that the evil of
malpractices on the part of creditors actually exists in
a sufficient measure to justify soma legislation to stop
those malpractices, and that Government is, in the
words of Sir Malcolm Hailey  convinced that legisla-
tion would be beneficial for the regulation of certain clas-
. ses of accounts”. The main object of this legislation
would be the “protection of the ignorant borrower
without under interference in trade and credit.” ‘The *
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aim will be “to secure as betwoen certain classes of
creditors and debtors an improved system of keepiog
accounts which will give to the latter a means of sscer-
taining peniodically how their acconnts stand and how
they are composed”. The need for some legislation for
the “ protection of the ignorant borrower” having been
admitted by Government, wvo apology is needed for the
present Bill. The aim being the provisions of means
by which a debtor will be in a position to “ascertain
periodically” the actual state and composition of his
accounts, it follows that a debtor must recaive at stated
intervals an itemised statement of his accounts- The
debtor being too weak and unintelligent to demand a
statement, of his accounts, this aim could only be secar-
ed by imposing a statutory obligation on the creditor
to send a six-monthly statement of accounts to his deb-
tors. That the debtor is really helpless in soch matters
will be apparent from the fact, so well known to sll
who are directly or indirectly connected with Courts,
that he can very seldom, if ever, obtain a receipt for
what he repays to his creditor unless he is prepared to
pay off the whole of his debt.

In view of what has been stated in the preceding
paragraph, it is vitally important to secure three things
if the present Bill is to be anything more ghan an empty
gestare :—

{a) No loopholes should be allowed to remain
for the evasion of the Bill ;

(t) To make the Bill really effective. the sane-
tion to enforee its provisions should be stem
and unqualified ;

(c) Nothing or little should be left to the dis-
cretion of Counrts.
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.. The loopholes which, we fear, exist in the shape of
ltems (ix) and possibly (¢i7) of sub-clause 7 of clause 2,
Item (ix) will be freely used by money-lenders to cover
their loan transactions under. We wanted thess items
to be deleted but where defeated by the Official Mem-
bers haying made common cause with the remaining
non-official Members. Simjlarly we are not at all sure
of tha effect of private companies being exempted un-
der item (#if) in spite of the safeguard which has been
added in the shape of & system of audits.

) ‘We cannot help feeling that the sanction provided
in Section 4 (a) is entirely inadequate. The dis-
allowance of costs or interest or both, whether in whole
or in part, will prove futile. A creditor can easily
avoid the consequences of non-compliance by inclading
beforehand in the principal to be entered as advanced,
a sum equal to the interest that may accrue mp to the
time of suit and the costs that may have to be incurred.
A necessitous customer cannot resist such & demand by
the creditor if, the latter choses to make. In fact the
danger is that order to evade the law the creditor wiil
generally fortify himself behind a fictitiously swollen
entry of principal, and unless the dismissal of claim
in toto is provided as a sanction the provisions of the
Bill will be rendered nugatory. Sir John Maynard was
a keen advocate of this sanction and, while he was pre-
pared to allow time before the sanction was enforced
in its entirety, he would not hear of any other sanc-
tion as a substitute. Mr. Calvert, who has such an
intimate knowledge of the economic conditions and
habits of the people, is of the'same opinicn.

And after all where does the hardship come in?
The State lays down certain conditions under which
alone it will lend its aid for the recovery of private
debts, A oreditor refuses to comply with those condi-
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tions ; the judicial machinery of the state refrains from
coming to his help. What right has that creditor to
complain if the state refuses to lend its aid to him ? Has
he not placed himself in the wrong by refusing to comp-
ly with the clear injunctions of the law ? Can any State
afford to see its laws thwarted or slighted ? While the
State is anxions enough to enact fiscal Jaws non-compli-
ance with which puts suitors out of Court, why should
it ' be ‘80 reluctant to enact a similiar measure when the
interests of a helpless section of its subjects require it ?

Courts should be allowed little or no discretion
under this Bill. If such discretion is allowed, that dis-
cretion will almost invariably be used in favour of the
creditor. The present complexion of the judiciary ia
this province as well as in others,is not calenlated to in-
spire confidunce in the debtor classes. 1t is a notorious
fact that the sympathies of the judiciary are with the
creditors. As observed by Mr. Calvert, this indictmen$
of the judicisry is fully borne out by the cemplete fai-
lure of the Usurious Loans Act. If any further proof
was needed, it has been furnished by the opinions
which have been received on this Bill from judicial
offigers.

_ Some of us would elso have liked the deletion of
sub-clavse (2) of clause 3. After all there is no real risk
of any judiciary, far less our own judiciary, refusing to
recognise accounts books maintained under a statutory
obligation, as books maintained in the regular course of
business and thus relevant under Section 34,of the
Indiar Evidence Act. This being so, the sub-clause is
is superfiuous if it is not designed to go beyond the
scope of Section 34 of the Indian Evidence Act. On the
other hand, if it is designed to go beyond the scope of
that section, it is undesirable to retain it because the
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- present Bill is not meant to provide fresh advantages
for the creditor.

The deletion of the words “by itself” also seems
desirable. If these words are allowed to stand, any
flimsy circnmstance would be pressed into service in
order to raise the presamption of correctness about the
accounts sent and not chalienged.

The 12th November 1929. CHHOTU RAM—12-11-29.
HABIB ULLAH—12-11-29.
AKBAR ALI—12-11-29.
FIROZ-UD-DIN—12-11-29.

MINTTE OF DISSENT.
Clause 2, sub-section (£). Should be deleted.

Clause 2, sub-section 7, section V. [ strongly object
to this being deleted The deletion of this will alter
the whole scope of the Bill ; all the criticisms have been
teceived with the lmowledﬂe that this exemption will
prevent this Bill mterfermg with orlinary business
transactions ; if this exemptjon had not appeared, there
would have boen & storm of pmtest from all ¢»mmercial
circles, and if this deletion is insisted on, the Bill shouid,
be recircluated. This deletion was not contemplated ‘at
the meetings I atrended when the matier was discussed.

Ciause 3, sub-section (1) (a) should read: “Regularly
record and mnintain an account for each debtor sepa-
rately.” It seems to me that a six-monthly detailed
statement as provided for in sub-section (1) (5} should
suffios and would interfere less with bona Jide business
concerns. :

Sob-zection (1) (a) aud (5} as now read are not clear
as to whether the accounts must be kept in actial
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Government books, or merely in the form required by '
Government.

C.'ause':-!, sub-section (2).—Explanation should be
deleted as some obligation should be on both sides.

Clause b.—As originally drafted should remain,

Clause 4, sub-section (b). Insert in first line be-
tween the words “that” and “the” the words “if without
sufficient cause,” and in the last line the word “may”
be substituted for “shall”. '

V. F. GRAY—121-1-929,
MINUTE OF DISSENT.

‘We very much regret that we cannot agree with
the Bill as redrafted by the majority of the Select Com-
mittes. We have already expressed our opinions that
no case has been made out for introducing such a Bill
in the Council. The evil whick it is claimed to remedy
hardly exists in any noticeable degres at the present
moment.

It has become fashionable with a certain class of
people to talk about * simple-minded zamindars and
cunning bunniahs,” but, as remarked by Johnstone and
Rattigan, JJ. in 40 P. R. 1906, “ Now-a-days the igno-
rant, crelulous rustic is met with far more frequeatly in
the arguments of learned counsel (shall we say the Coun-
cil) than in the realities of life.”” If it was so in 1906,
it must a fortiori be true in 1929, -

The Government, no doubt, brought forward this
Bill in fulfilment of a promise made by His Excellency
Sir Malcolm Hailey in his speech made to the Council
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after refusing sanction to the old Bill which had been
passed by the Council. When, however, the Couacil
by & compromise agreod that the Bill would be eircn-
lated for eliciting public opinion and the meetings of
the Select Committee were fur that reason postponed
we expected that the Government would realize the
futility of a measure like the present one in view of the
strong condemnation of its provisions by the Honour-
able Judges of the High Court and by the various ex-
perienced and learned District Judges and by some of
the well-informed members of the public and the press

We venturs to think that His Exceliency Sir Mal-
colm Hailey did not contemplate bringing forward a
Bill like the present one which, milder as it is in com-

parison with the old Bill, is still a very harsh and uade-
sirable measure.

Assuming, however, that some sort of Bill of this
kind has to be placed before the Council, we think it
necessary to polat out, the defects from which ths Bill

suffers even after it has been remodelled by the Select
Comnmittee,

We are of opinion that it is not necessary to bring
the whole province by onc sweep under the operation
of this law and it would be much wiser tu try its etfects
in a single district or a group of districts before making
it of universal application in the whole province. -

The time recommended by the Select Committee
for the coming iato force of the Bill, viz, six
months after the final publication of rules, is too short
to familiarise the people with the provisions of the law
which are absolutely novel in their character and preo-
tically lay a trap for the unwary though entirely inno-
cent money-lender and expose him to heavy penaltius
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for failare to comply with them. "We would recommend
that at least two years’ time should be given to snable
the partiss concerned to become familiar with the
provisions of the law and to allow time to the illiter-
ate money-lenders to wind up themr business altogether
and find out some other occupation as such money-
lenders would find it impossible to carry on their buou-
ness when the Bill becomes law.

We are of opinion that clanse 2 (1) should be
totally omitted as the inclusion of Insolvency Court in
the definition of a Court would create great complica-
tions and would prolong insolvency proceedings.

In clause 2 (7) we recommend that the words “And
shall include any transaction which tke Court finds to
be in substance a loan ” should be deleted as it would
lend to great complications and impose too difficalt
a duty on the Courts.

Woe strongly oppose the deletion of exemption (r)
from clause 217), and we are opinion that, unless this
clause is restored with suitabte amendments, if necess-
ary, a great hard<hip would be caused to persons who
are carryiLg on bona fide business not haviog for its
primary object the lending of mopey who may happen
to advance a loan directly or indimcdy in pursuance of
such business. It should also provide for the protec-
tion of a person who happens to advance a casual

. In clause 2 (9) we would recommend tha inclusion
of a money-lender. We would also exempt loans advane-
ed to sunch persons as Pleaders, Judges, Engineers,
Civil Servants and such other people who by their eduo-
cation and position not only do no: require any pro-
tection, but would resent receiving any half-yearly
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notices from their ereditors in the maoner sought to be
provided under the Bill.

We would also recommend that & loan advaunced
on & registered bond, the considvration of which is duly
acknowledged by the borrower before the re istering
authority, should also be exempted from the operation
of the law.

As regards clause 3 (i), we are emphatically of
opinion that itis sbsolutely unnecessary. The object
of the Bill would be fully served by providing that a
creditor shall be bound to supply a copy of the acecounts
on demand by the borrower and on his offer to pay for
the copy, as has been recommended by the Hon’ble Mr.
Justice Agha Haidar. In any case, it should not be
obligatory on the creditor to send any acconuts to the
borrower if no transaction bhas taken place during the
half-year, nor when the borrower by a writing in his
own hand exonerates the creditor from compliance with
3 (1) (&) _

In our opinion clause 3 (1) (¢} laying down that
the Local Government shall prescribe the forms, langu-
age, scripts and numerals in which the accounts are to
be recorded and maintained shonld be deleted, restrict-
ing the authority of the Government to the prescribing
of numerals only, such as was provided for in the old
Bill passed by the Legislative Council and it should
be made clear in the statute that the Government shall
not prescribe any language or script as was originally
decided by the Select Committee unanimously after
two days’ discassiou.

We are also of opinion that the Bill should not be
taken into consideration until the Government has also
framed the rules so that it may become quite clear
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what duties are going to be imposed upon creditors
under this law.

Ag regards the first proviso to clause 3 (1), we are
of opinion that six months’ time allowed to widows and
minors is too inadequte. The widows should be al-
together exempt from the operation of the Act, and
winors should be exempt wuntil the attainment of
majority.

‘We are strongly of opinion that the explanation
appended to clanse 3 (2) should be deleted. In our
opinion, some reciprocal duty should be ecast upon the
borrower, and the natural presumption from his silence
and failure to protest on recaipt of accounts shounld be
made against him: Moreover in our opinion, if no duty
whatsoe ver is cast upon the borrower, the object of the
Bill would be defeated as he wonld rarely, if at ali, take
the trouble of looking at the accounts at all.

As to clause 4 ta), we are of opinion that the words
“if necessary” as existing in the original draft should
not have been deleted. It will, as pointed out by the
Hon’ble Judges of the Hizk Court, simply prolong liti-
gation. Moreover, it is against fundameptal principle
of law that the Courts should be bound to raise issues
on matters on which the parties are themselves not at
issue.

As regards clause 4 (b) ,we are strongly of opinion
that the penalty prescribed is still extremely exdessive,
and we think that the object of the Bill would be served
if the disallowance of a portion of the interest and costs
15 left to the discretion of the court. Leaving the court
no discretion whatsover even in the matter of costs, is
against all principles of jurisprudence, and we are
entirely at one with the Hon’ble Mr. Justice Agha
Haidar that costs should be left in the discretion of the

Coart- . :
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1t is really unfortunate that the Select Committee
s‘muld have paid no attention whatsoever to the opi-
nions given by the Hon'’ble Judge of the High Cou.rt
exposing the inequity of disallowing costs if a de-
fendant has set up utterly false defences and ‘has put
the plaintiff to heavy expense in establishing his case in
Court after a prolonged trial. If no discretion is left to
the Courts even in the matter of costs, it is bound to
encourage defendants to put up false defences and
prolong the case and ruin the plaintifi’s because they
would know that even if the plaintiff succeeds he is not
going to get any costs against them. C

‘We are not aware of any such procedure in anv
civilised country. Another. serious defect in this sub-
claunse is that no provision has been made for a su'fi-
cient canse having prevented the creditor from comp-
lying with the provisions of clause 3 (1) (a).

As regards clause 4 (c) also, we are of opinion that
the penalty is still too severe.

Llause b has been entirely changed by the Select
Committee, and we are of opinion that it has become
utterly, useless as the Bill under the remodelled clanse
is boand to have a retrospective effuct and would enve-
lope almost all old accounts within its operation.

As regards clause 6, in view of what we have said
above' sub-clause (2) (i) should be entirely deleted or
modified in the light of our foregoing remarks. We
are of opinion that’the Bill has been so materially al-
tered that it requiries republication.

GOXAL CHAND NARANG
MOEBAN LAL.
The 13th November 1929.
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MINUTE OF DISSENT.

I am in general agreement with the recommend-
ations of the Solect Committee, but deem it my un-
pleasant daty to recerd my dissent on the following
points :— -

.(1) I am anxious with the majority of my col-
leagues, to ensure’that this Act should not be applied
to the traders as such except to the minimum extent
necessary to prevent whole-sale evasions by the class
against whom the ignorant, borrower needs protection.
The line, howevcr, between the dyarchy of fanctions,—
i. e., advancing of loaus and charging interest on cash
balance as a business of an average. rural “creditor” is
very sabtle, and it would be easy for the unscrupulous
type, and it 19 this class that really needs some check,

_to enter loans as sales to evade this Act entirely. I
bope I am not guilty of any impropriety or breach of
Select Committee etiquette in recording the fact that
the reality of this danger was not fully appreciated and
discussed by the Committee, and that even certain al-
ternatives were faveurably considered which would eli-
minate the danger without interfering with the legiti-
mate trade in Municipal areas, cantonment, and eveu in
rural areas if the interest charged on such (rural) trade
balances does not exceed some reasonable specifide rate.
It was, however, thought later than such amendments
could be made, if considered necessary, after the practi-
cal working of the Act has been closely followed, and
as such, I have agreed to let the relevant provisions
bave a tiral. I would, however, strongly urge that in
view of the peculiar circamstances, the important, and
the new grounds covered by this Act, effective arrange-
ments shonld be made by the Government to watch the
results of its applicatjon in actual practice, and that six-
moathly statements o f the results of its working should
be laii on the table of the Council.
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{2) I have no fetish for non-suiting as a penaliy
and I have seriously eundeavourcd to hit on any other
alternative which may not appear so drastic and yet be '
effective. I have failed to do so, and in this matter I
found myself in gooa company in the last Select Com-
mittee with such an experienced administrator as Sir
John Maynard. In. fairness, the sole ecriterion for
the Government and the House to decide this question
should be the minimum of sanction necessary to make
the Act effective. Applying this standard, I hold that
the penalty new proposed is not effective. I would
strongly press its amendment and would be willing to
consider any practical alternative, of gradually or suc-
cessively increased penalty, provided ultimately it is
non-suiting. Moreover, in order to give further latitude
in this matter Iwould be prepared to incorporate some
such provisions that non-suiting shall ordinarily be the
penalty nnless there is strong cause shown to award

some lesser penalty provided the minimum penalty is .
also preseribed.

MAQBOOL MAHMOOD.
19th November 1929,
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BILL AS AMERDED BY THE SELECT
COMMITTEE.

[The amendments made are shown in Italics.]

A Bill to regulate the keeping of accounts of certain
. transactions,
‘Where as it is expedient to make provision for regula-
Preamble. ting the keeping of accounts relating
to certain transactions in the Punjab,
and whereas” the previous sanction of the Governor-
General under section 80-A (3) of the Government of
India Act has beeu obtained ; it is hereby enacted as
follows:—
. 1. (1) This Act may be called
reoport Gtle, ©X°  the Punjab Regulation of Accounts
u.encement, Act 192

(2) It extends to the Punjab,

(3) It shall come into force on such date as the
Local Government may by notification, appoint in this
behalf.

Provided that this date shall not be earlier than six

months after the date of final publication of the rules
made under section 6,

Definitions. 2. In this Act, unless there is
anything repugnant in the subject or
context

() “Bank” means a company carrying on the
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business of banking and registered under any of the en-
actments relatiug to companies for the time being in
foree in the United Kingdom or in any of the Celonies
or Dependencies thereof or in British India or incorpo-
rated by an Act of Parliament or by Royal Charter or
Letters Patent or by any Act of the Indian Legislature.

(2) “Company” means a company registered under
any of the enactments relating to companies for the
time being in force in the United Kingdom or any of

, ; g any
the Colonies or Dependeacies there of or in British India
or incorporated by an Act of Parliament or by Royal
VI of 1912, Charter or Liotters - Patent and in-

‘ cludes Life Assurance Companies to

which the Indian Life Assurance Com-
panies Act, 1912, applies. -

3) “Co-operative Society”

912, S ~0p y " means
IT of 131 & soclety registered under the provi-
sions of Co-operative Societies Act, 1912.

(4) “Court” includes a court acting in the exer-
cise of insolvency jurisdiction. -

(6) “Creditor” means a person who in the regular
course of his business advances a loan as definel in this
Aot and shall include the legal representatives and the
successor-in-interest whether by inheritance, assignent
or otherwise of the person who advanced the loan.

(6) “Interest” includes the return to be made over
and above what was actually lent, whether the same is

charged or sought to be recovered specifically by way
of interest or otherwise.

() “Loan" means an sdvance whether of money
or in kind at interest and shall include any transaction
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which the court find to be in substance a loan, bat it
shall not include :—

() a deposit of money or other property in &
Government Post Office Bank or any other

Bank or in a ‘company or with a co-operative
society.

. (i) a loan to or by or a deposit with any society

or association registered under the Socicties

Registration Act, 1860 or under any othet
enactment,

(##) a loan advanced by & Bank, a company or a
co-operative society ;

(iv) aloan advanced by a bank, a co-operative
society or a company whose accounts are sub-
ject to audit by certificated auditor under the
Companies Act.

(v) & loan advanced to & trader;

{(vi) an advance made on the basis of a negoti-
able instroment as defined in the Negotiable
Instruments Act, 1881, other than apromls-
sory note;

(vii) a transaction which is, in substance, a
mortgage of immovable property or a sale,

{8) “Prescribed” means prescribed by rules made
under this Act. .
(9) “Trader” means a person who in the regular
course of business buys and sells goods or other property
whether movable or tmmovable, and shall include:—=

a wholesale merchant.
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@ commission agent,
a broker.

a manufacturer,

a contracior.

@ factory owner.

Duty of credi- 3. (1) A creditor shall in order

tor to maintata to comply with the provisions of this
and furnish ac- Act—

counts

(@) regularly record and maintain, in addition to

@)

stich accounts as he may ordinarily maintain,
an acconnt for each debtor separately, of all
transactions relating to any loan advanced to
that debtor, in such manner as the Local Gov-
ernment may prescribe. ‘

if on the thirtieth day of June or on tke
thiry-first day of December in any year any:
balance or amount is due to him from a
person on sccount of a loan, send to such
person before the thirty-first day of July or
the thirty-first day of January next follow-
ing, a statement of account including an ac-
count of all transactions, if any, relating to
the loan during the mnext preceding six
months in such manner and in such form, and
containing such details as the Local Govern-
ment may prescribe,

Provided that—

(#

the Local Government shall prescribe the
fJorms,  language, script and numerals in
which the accounts required by the provisions
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of this sub-section are io be maintained and
Jurnsshed ;

(i5) the prescribed accounts shall be so kept that
items due by way of interest shall be shown
as separate and distinct from the principal
sum, and separate totals of principal and
inlerest shall be mainiained. The creditor shall
not in the absence of agreement, include the
snierest or any portion of it in the principal
sum ; and the principal and interset shall be
separately shown in the opening balance of
each new six-monthly account ;

(i#3) if the loan has since it was originally ad-
vanced, passed by inheritance or assigrnment
te a widow or minor, such widow or minor
shall not be bound to maintain and furnish
the account prescribed by this section lor &
period of six months from the date of such
passing ;

(sv) nothing in this section shall be deemed to lay
upon any person the duly of maintaining and
Jurnishing the prescribed account in the case
of a laan wherein the title o recover is sub-
judice unless and wuniil the title has been
finally decided by a court of competent juris-
diction. '

(2) Entries in the account prescribed under clause (a)
to sub-section (1) shall be deemed to be regularly kept in
the course of business for the purpose of sectiom 34, Indian
Evidence Act, 1872, »nd cnpies of such entries certified
in soch wanner as may be prescribed shall be admis-
* siblein evidence for any purpose in the same mapner
and to the same extent as the original entries-
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‘Explanation. A person to whom a statement of
account has been sent under clanse () of sub-section (1)
shall not be bound to acknowledge or deny its correct-
ness and his failure to protest shall not, by itself, be
deemed to be au admission of vorrectness of the account.

Penaity for non- . it s .
\‘-'-Omplims::e with the 4. Notwithstanding enything

provision of soction,  o0ntained in any other enactment in

(a)

)]

(¢}

force for the time being v

in any suit or proceeding relating to a loan,
the court shall if necessary before deciding
the cluim on the merits, frame and decide the
issue, whether the creditor has complied with -
the provisions of clauses (a) and (5) of sub~
section (1) of section 3;

'if the court finds that the provisions of clause

(@) of sub-section (1} of section 3 have mot
been complied with by creditor, the ocourt
shall if the plaintiff’s claim is established in
whole or in part, disallow the whole or a
portion of the interest found due, as may
sgem reasonable to the court in the cireum-~
stances of the case and shall disallow cost ;

if. the eourt finds that the provisions of
clause (b) of sub-section (1) of section'3 have
not been complied with by the creditor,
the court shall in computing the amount of
interest due upon the losn exclude every
period for which the creditor omitted duly to
furnish the account as required by clause (b)
of sub-section (1) of section 3 provided that
if the creditor has after the time prescribed
in that clause furnished the account and the
plaintiff satisfies the court that he had suffi-
cient causa for not furnishing it earlier, the
court may, notwithstanding such omission,
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in¢lude any such periods for the purpose of
computing the interest.

Explanation. A person who has kept his accounts
and sent his six-monthly statements of acconnts in the
form and manner prescribed in clauses (@) and (B) of
sub-secdon (1) of section 3 shall be held to have com-
plied with the provisions of these clauses, in spite of
errors and omissions, if the conurt finds that the errors
and omissious are accidental and not mat erial and that
the accounts have been kept in good faith with the
intention of complying with the provisions of these
clauses.

5. The provisions of this Act shall not apply to

. any loan advanced before the

Savings, commencement of this Act.

Provided that, if any fresh transaction relating to o
loan advanced before the commencement of this Aet, is
" made after the commencement of this Act, such tran-
saction shall be subject to the provisions of this Act,

6. (1)The Local Government may make rules
Power of Local POt iucousistent with the Act
Government to make 10F the purpose of carrying out
rales, allor any of the provisions of

this Act.

(2) In particalar, and without prejudice to the
generality of the foregoing power, the Laocal Govern-
ment may make rules ;w ‘

(i prescribing the forms, language, seript and
numeral to be used in the aecounts required :
by clause (a) of sub-gection (1} of section d;

(4) prescribing the manner in which tha
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acdounts required by clause (4) of sub-
gection (1) of section 3 shall be submitted

by the creditor to the debtor, the forms tc
be used and the details to be incorporated
therein.

Provided that before making any rules under the
provisions of this section, the Local Government shall in
addition to observing the procedure lasd down in section
21 of the Punjab General Clauses Act 1891 publish by
notification a draft of the proposed rules for the informa-
tion of persons likely to be affected thereby at least thirty
days before a meeting of the Punjab Legislative Councsl.
The Local Government shall defer consideration.of such
rules until after the meeting of the Punfab Legislative
Council next following the publication of the draft, in
order to give any member of the Council an opportunity
to introduce a motion for discussing the draft,



Appendix No. 8.

Relevant Provisions of The Neyotinble Instruments
Act, 7881.

OF NOTES, BILLS AND CHEQUES.

4. A 'promissory note’is an instrument in writing
“Promissory note.” (not being a bank note or e
) currency note) containing an un-
conditional undertaking, signed by the maker, to pay
s certain sum of money orly to, or to the order of, a
certain person or to the bearer of the instrament.

lllustration.
A signs instruments in the following terins:
(@) “1 pr&miaé to pay B or order Ra. 400.
(» “I acknowledge myself to be indebted to B
in Rs. 1000 to be paid on demand, for value
received".

@ “Mr. B. 1.0. U. Rs. 1000.”

(d) “I promise to pay B. Rs, 600, and all other
sums which shall be due to him.”

(&) ““I promise to pay B Rs. 500, first deducting
thereout any monwvy which he may owe me.’

(fH “I promige to pay B, Rs. 500 seven days
" after my marriage with C."’
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(g) “I promise to pay B, Re. 500 on D’s death,
provided D leaves me enough to pay that
sum.”

The instruments respectively marked (a) and (b) are
promissory notes. The instruments respactively marked”
(ch (@), (©), (), (&), and (k) are not promissory notes.

5. A “bill of exchange” is an -instrument in

. . , writing containing an uncondi-
Bill of Exchange.”  4i5n0) order, issued by the maker
directing & c¢ertain person to pay & certain sum of

money only to, or to the order of a certain persou, or to
the bearer of the instrument.

6. A *cheque' is a bill of exchange drawn on a
R specified banker and not express-
Cheque "

ed to be payable otherwise than
on demand.

7. The maker of a Bill of exchange or cheque is
called the “ drawer ” the person
thereby directed 1o pay is called

*Drawer” * Drawoe”

the *‘ drawea.”

‘When in the bill or in any indorsement thereon
\ the name of any person is given
n;;}i)’.‘l“m in case of i, aqdition to the drawee 1o be

resorted 10 iv any case of need
such person is called a * drawee io case of need.

After the drawee of a bill has sigoed his assent

, upon the bill, or, if there are

* Acceptor ™ mp:)re parts thereof than one, upon
one of* such parts, and delivered the same or given
notice of such singing to the holder or to some person
on his behalf, he is called the * acceptor. *
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‘When & bill of exchange has been noted or
protested for non-acceptance or
for better security, and any per-
son accept it supra protest for honour of the drawer, or
of any one ot the indorsers, such person is called an
 acceptor for honour: ™ :

" A cceptor for honour.”

The person named in the instrument, to whom or
to whose order the money is by
the instrument, directed to be
paid, is called the *payee.”

"Payee”

13 (1) A negotiable instrament means a promissory

“Nogotiab] note, bill of exchange or cheque

IDStramen payable either to order or to
bearer.

Erplanation (i). A promissory note, bill of exchange
or cheque is payable to order which is expressed to be
=0 payable or which is expressed to be payable to a par-
ticular person, and does pot contain words prohibiting

+trapsfer or indicaling an intention that it shall not be
transferable.

Explanation (i) A promis ory note,bill of exchange
or cheque is p.yable to bearer which is expressed to be
so payable or on which the only orlast indorsement is
an endorsement in blank.

E.rplanation (iii)y Where a promissory note, bill i
exchange or cheque, sithor origically or by indorsement
is ‘expressed to be payable to the orded of a specified
person, and npot to him or his order, itis nevertheless
yayable to him or his order at hig optiou. ¢

(2) A negotiabla instrument may be made payable
to two or more payees jointly, orit may be made pay-
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able in the alternative to one of two, or one or some of
soveral payees.

When interest at a specified rate is expressly made
payable ona promissory note or
bill of exchange, interest shall be
_ calculated at the rate specified,
on the amounut of the principal money due thereon, from
the date of the instrument,” until tender or realization
of such amount, or notil snch date after the institution
of a suit to recover such amount as the Court directs.

Interest when
rate specified.

Note. It should be carefully, noted that the inte
rest is to be charged on the principal money due on
promissory note or a bill of exchange.

Code of Civil Procedure, S. 532.— This section is of
the Code of 0:vil Procedure, 1882 to which corresponds
Order XXXVII, Rule 2, “Summary Procedure on Nego-
tiable Instruments” of the Code of Civil Procedure,1908.
I give below Bections 1 and 20f Order XXXVII as
amended by Act XXX of 1926 )i—~-

Where no rate. of interest specified ‘in the, instru-
ment:—Where no rate of interest is specified ia the
instrument, aud the case is brougnt in courts, other than
those mentioned in Rule 1 of Order 37 of the Code of
Civil Procedure, 1908, then interest at 6 per-centum.
permensem shall be caloulated.

-But, where the suit is lodged in any of the courts,
mentioned in Rule 1 of Order XXXVII of the Code of
Civil Procedure, 1908, and no rate of interest is spuci-
fied in the instrument, then, no interest will be allowed
(Vide 30 C. 416).
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P ptions a8 118. Until the contrary is
to negotiable in- proved, the following presumptions
struments. shall be made :—

(a9} that every negctiable instrument was made
or drawn for consideration, and that every
such instrament, when it has been accepted,
indorsed, negotiated or transferred, was ac-
cepted, indorsed, megotiated or transferred
for consideration ;

(b) that every negotiable in-
strument bearing & date was
made or drawn on such date

As to date

(¢) that every accepted bill of exchangs was
accepted within a reasonable time after its
date and before its maturity ;

Y (dy that every transfer of a
As to time of transfer. negotiable ipstrument was made
before its maturity.

() that the imdorsementa

As to order wf_indnrsa- appearing upon s negotiable

mentss instrament wers made in the
order in which they sppear thereon.
As to stamp. (N that » lost promissory

notwe, bill of exchange or chque
was duly stamped ;

X {(9) that the holderof

h'l}n‘: bolder i & bolder 1o 0riable instrument is a bold-
er iu due course ; provided that,

where the instrument has been obtained

from its lawful owner, or from any person
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in lawha wcustody thereof, by means of an
vflenze or frand, or has been obtained from
the maker or acceptor thereof by means of
an offence or fraud, for unlawful counsidera~
tion, the burden of proving that the holder
ia & holder in dus course lies upon him.

NOTES.

Burden of proving consideration-when shifted .~
Where the recital ot the cousideration in the pronote is
sdmittedly false, the burden of proviug the consideration
is shifted on to the holder of the promissory note as
against the maker of the note bimself :—

A. L R. (1928) M. 778 See also (1915) 29 M. L. J,

936 F.; 30 L, C. 971=(1915) 81 L. C, 739; (1896) 20 B,
367,
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RELEVANT PROVISIONS OF THE CODE OF CIVIL
PROCEDURE, 1908.

Sction 20. Sunbject to the limitations afore-

. said, every suit shall be instituted
be m‘;’f};ﬁ::;;?heﬁg ina Court, within the local limits
defendant resides of whose jurisdictionw
or cause of action .
ATISER

{a) the defendant, or each of the defendants
where there are more than one, at the
time of the commencements of the suit
actually and voluntarily resides, or carries
on business, or persoually works for gain
or '

(b) any of the defendants, where there are more
than one, at the time of the commencement
of the suit, actually and voluntarily resides
or carries on business, or persorally works
for gain, provided that insuch cese either
the leave of the Court is given, or the
defendants who donot reside or carry oa
business or personally work for gain, as
aforesaid, acquiesce in such institation ; or—

(c) tho canse of action wholly or in part, arises.

Explanation L.—Where a persou hus a permanvent
dwelling at one nlace and also a temporary residence
at another place, he shall be deemed to reside at both
places in respect of any cause of action arising at the
place where he haa such temporary residence.

Explanation. I.— A Corporation shall be deemed
j0 carTy on business at its sole or principal office in
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B-itish India or in respect of any cause of action
arising at any place, where it has alsoa subordinate
. office, at such place.

ILLUSTRATIONS.

(@) A, is a tradesman in Calcutta. B carries on
business in Delhi. B, by his agentin Calcutta buys
goods of A to deliver them to the East India Railway
Company. A delivers gaods acoordingly in Calcutta.
A may sue B for the price of goods either in Calcutta,
where the cause of action has arisen, or in Delhi
where B carries on business. - '

(b) A resides at Simla, B. at Calcutta and C. at
Delhi. A, B and C being together at Banares, B and .
C meke ajoint prowmissory note payable on demand,
and deliver it to A. A may sue B and C at Benares,
where the causs of action arose. He may also sue them °
at Calcutta, where B resides or at Delhi, where C
resides; bat in each of these cases, if the non-resident
defendant objects, the suit cannot proceed without the
leave of the Court.

COMMENTARY

Scope.—By virtue of the provisions of S. 120
of the Civil Procedure Code, this section has no
application to the High Courts in the exercise of their
origi nal civil jurisdiction. “This section is very oftea
requisitioned to determine the question of jurisdiction
in the cases, not covered by Sections 16 to 19. A Court
cannot decide any other guestion, before it can find
itself vested with jurisdiction. (1)

This section provides that it is optional with the
plaintiff to file his suit either (1) where the caunse of
action has wholly or in part arisen or, (2) where the
defondant motually and voluntarily resides, or, (3)

1. 83 £ B, 19106,
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where in case of more defendants than one, some
actvally and voluntarily reside, or carry on business
or personally work for gain and the other defendants
acquiesce or the leave of the Court is granted.

Foreigners,—In the case of non-resident foreigners’
" if the cause of actior; arises in British Indla, the Courts
have jurisdiction. But there is & conflict of authority
if the non-resident foreigner carries on business
through an agent in British India s&nd the cause of
sction does not arise here though the balance of
legal opinion inclinds to the view that as carrying on
business need not be personal, the British Indian Courts
have jurisdietion,

For commentary on the clanse “actually and vo-
luvtarily resides”, vide also section 16. Temporary resi-
dence in a place where the cause of action has arisen, is
also included in the term “resides”.

Referring to 2 Bom. L. R. 605 (1878) (Ugar Chan?
V. Suraj Mal)and I L. R. 3 all. 91 (P. C.)-7 LLA. 196
{Orde V. Bkinner) Sir Donald Johustone, C.J. Lahore,
held that where the defendants lived and carried on
business in Peshawar for 40 years, without an apparent
intention of returning to their old home at Nurpur,
their place of residence was Peshawar (1). For the in-
terpretation of the word “reside” See 3 All. 91 P. C.
and 2 B. L. R. 605.

Time~—~For the purpose of this section reference is to
be made to the state of things obtaining at the time of
the commencement of the suit. It is the placa of resi-
dence then, that determines the forum of the sait, (2).

Cause of action.—The whole of a cause .of action
is always made up of two parts (1) incidence of right in

1., Guranditts Mal v, Ram Das. 112 P, R. 1917,
2. Naragsnw. Suoy. of State, 30 B. 570 (1¥06).
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the plaintiff or in other words, the circumstances which
show that the right assailed, 1esides in the aggrieved
porson and (2) the infraction or invasion of that right.
Often, it is the breach of the right that is looked to. In
its wider and more complete sense, it is the infraction
of the right plus that right itself.

The “canse of action” means the cause of action-sek
out in the plaint (Chand Kaur v. Partab Singh. 16 L
A. 156: 16. C. 98 at p. 102).

In the simple example of a contract and the breach
of that contract, it means “both the makiog of the con-
tract and its breach”. The expression means every fact
pecessary for the plaintiff to prove in order to establish
his right to the judgment of the Court. (1). It has
strictly spesking, no reference to the evidence necessary
to prove each fact, though the nature of évidence to
be adduced is used sometimes as a test of the identity
of two causes of action.

Section 20 and Presidency High Courts.—So far as
this section goed, a part of the cause of action, as well
a8 the whole of it, confers jurisdiction. Injthe case of
the Presidency High Courts, however, this section is in-
appliceble and their jurisdiction is determined by
clause 123 of the Charters, which lays down that the
whole cause of action should have risen within the juris-
diction of thesa Courts. It does not depend upon the
nature of the defence to be set up or upon the nature
of the relief prayed for, in the plaint.

INSTANCES OF CASES.

(1) Althnugh an offer made by letter does not
become & contract binding against the promisee until
acceptance thereof is communicated to-the promiser.
the communication of such acceptance does not make

1. Mohamad Yakstwejs v, Muhamad Haffi 39 Aot 506
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any change in the place where the contract is made
but only affects the time of its coming into force.

The proposal of the plaintiff having reached defund-
ant at Bombay and having been accepted at that
place, the contract of the partias should be deewed as
made at Bomby (Muhammad Sharif v. Karamat Ali, 79
P. R. 1896, and 67 1. C. 636). -

(2) Where the goods are sgent by Value Payable
Post, the suit lies in the Court of the place, where the
goods were to be delivered and money to be paid {Ram
Lal v. Bhola Nath. 59 I. C. 359 ; Boseck and Co. v.
Mandleston, 70 P. R.; 1906).

(3) A merchant at Lahore eent a certain amount
of movey as advance to & merchant at Cochin uwnder
a contract which provided that for the balance the
Cochin Firm was to draw bil's upon the Lahore Firm.
It was held that the suit lay at Lahore where the con-
tract was completed (Pranji Nheteey v. Ghulam Sarwar
36 P. R. 1908).

(9 Where goods were delivered to N. W.R. at
Ludbiana and consigned to a station in East Bengal
it was held that in case of loss, the plaintiff could sue
N. W. R. at Ludhiana or defendant company (E. L R.)
(111 P. R. 1912).

(5) Suits for dissolution of partnership, carried on
in the Jammun State, though parties’s home is in
Gurdaspur where part of the funds were subsecribed
hes in the Jammon courts and the Gurdaspur Court has
no jurisdiction (42 P. R. 1916).

(6) The death of a person insured with the Hinda
F. #. Fund at Lahore occurred at Lyallper. 1t was
held that the cause of action arose partly at Lyallpur
a+ (1) the death took place there and (2) the agent of
the Firm was working at Lyallpur aud ‘therefore the
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suit lay at Lyalipur (Punjab Mutual Hindu F. R. Fundr
v. Sardari Mal, 99 P. R. 1910 relying on 22 Q.<B. D,
128, Read v. Brown,

(7) A contract made in the Ambala District bu
broken outside lies in the Conrts of the Ambala Dist
riot (3ita Ram v. Ram Chandra, 26 P. R. 1918),

" (8) Suit on & contract with & Commission agent
for the sale of goods in the absence of an express agree-
ment, cannot be brought at the Principals’ place of
business as under the Cdntract Act, there is no liability
for & Commission agent to render accounts to his
Principal at his -place of business (Devi Dayal and
another v. Hari Chand and another, 79 P. 1. 1902).

{9) Plaintiffs who carried on business at Khauna
in the Ludhiana District, sent an order by wire to a
Firm at Khamgaon in U. P. to purchase oil seeds.

The defendants wired acoeptance but failed sub
sequently to supply the goods. Held, that Khamgaon
was the proper place-of suit, inasmuch as that was the
place where the defendants earvied ou business. and
where money in the ordinary course of things, was to
be paid (Asa Ram-Ealu Ram v. Bakhshi Ram-
Kauahyia Ram, I. L. R. 1 Lah. 203).

(10) If a proposal is made from Earachi and
accepted at Calcutta the sause of action for the breach,
of the ocontract must be taken to have accruod at
Calcutta (Firm of Vishinji Groverdhsn Das v. Firm of
Jeeraj Girdhari Lal. 12 8, L. R. 93=050 1. C. 146).

(11) A butrothal contract was made at Tarn
Taran, A suit for the breach of the same can be
entertained in the Tarn Taran Court, elthough the
pareats of the girl might then, be residing in Sialkote
(Bbag 8ingh v. Labh Singh, 93 P. R. 1916).
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{12) *A corporation resides wheraver it carries on
its business, irrespective of the location of its bead office
and if a corporation such as a Badk has 60 branch offices
it has fifty separate and distinct jurisdictions and a
suit can be brought in any one of such Courts for the
enforcement of a right in respect of which a cause of
action exists, within the limits of each independent
jurisdiction (Bank of Bengal V. 8arat Chandra Miurs,
(1919) Pat. 166=48.1 C. 943.)

(13) In case, the provisions of Section 20 (%) CPO
have not been complied with the only course open to &
Court is to reject the plaint (46 Bom. 229).

(14) "Where a creditor has paid money for his
debtor a suit can be brought at the place where such
payment;ms been made by the ereditor (30 P.L.R.1909
=4 [. C.971). '

(15) A deceve wag obtained at Calcntta. A aqit
to set it aside as having been obtained by fraud, lies in
Ca,écmsta, alone (Dandial v. Minaa Lal, 36 All. 564 : 24
1. C. 978, ‘ '

(15a) But where the decree was obtained, in one
court and sent for execution in another, the sunit for the
decree to be set aside on the ground of fraud may be
laid in either Court. The Courtat the place other
than where the decree was passed, has jurisdiotion as
part of the canse of action having arisen there (a)when
ouly an execution application has been lodged and notb-
ing boyond has been done (Banke Behari v. Pokhe Ram
1903,25 All. 48), () when the executing Court has
‘taken some steps e. g, attachment or arrest etc (Kedar
Nath v. Proscone Kumar 1901; 5. C. W. N. 5569; Khu-
shali-Ram  v. Gokal Chand, (1917) 39 All. 607,
following Banke Behari v. Pokhe-Ram 25 All. 48 and
Jawsahir v. Neki Ram, 37 All. 189 and distinguishing



APPENDIX X0. 9 193

Umrao-Singh v. Hardas 29 All. 418, Din-Dyal v. Munos
Lal, 36 All. 564 ).

(16) The Court of the place, where a promissory
note is assigned can entertain the smit by the assignee
(Manepalli v. Sathirajn, 31 M. L. J. 316=37 L C. 618).
An assignment of a claim whether voluntary or by vir-
tue of adjudication of the person in whom that claim
resides forms a part of the caure of action in a suit in res-
peet of that claith and the Court within whose limits the
said assignment. takes place can entertain the suit.

(Oficial Recoiver v. Narain-Das. A.1. R. 1926, Sind
31 Contra AL R. 1929 (C) p. 306 at p.307; 57 P. R.
1900 (F. B). (but this is old law).

(17) Where a yvronote not expressly payable at |
Delhi was delivered there, to the payee, the presumption
of its being payable, there, confers jurisdiction on the
Delhi Court, 2 P. R. 1916. Mubammad Ishaq Khan v.
Muhammad Islam Ullah Khan and others.

{18) Suit on & Hundi drawn at Jammun and pay-
able at Sialkote, lies in Sialkote Court (Gholu Shah v.
Pandit Kirpa Shunker, 21 P. R. 1894).

(19) Unless there is specific agreement, that the
accounts were to be taken elsewhere, the place of busi-
ness is the only proper one for a suit for the taking of
accounts of & partnership business (Niranjan Singh v.
Kondan Singh, 17 A. L. J. 1015=52 [. C. 655).

(200 Ina suitby husbaid for the ra-titution of
cunjugal rights against his wife, the husband’s place of
residence det=rmines the Court of jurisdiction (Chthittar
v. Harju. 54 1. C. 120 (Al}).

(21) There must be strong reasons for depriving a plain-
tiff of the right to bring his swit in any Court in which the
law allows and the fact that the defendant’s evidence in
regard to one of the issues is mainly in an other place,



194 BREGULATION OF ACCOUNTS ACT

is not a sufficient ground for tranferring the case to that
place (Shiva Prashad v. Kanhaya Shah. 167 P. R. 1919
=564 I. C. 96),

(22) In asuitfor the infringement of the copy-
right or orade-mark, the suit should be brought either
where the , defendant resides or where the iufringement
has taken place. (Ram Kishen v. Piyare Lal, 3¢ All. 24==
7 1. C. 101), ‘

(28) Cause of nction money-recovered under decree-
gubsequent decision of the Privy Council between same
parties-absence of reversal or supersession of formes
decres-Zamindar and Tenant-decrees as to proper putta.

Held, that the money recovered under a decree
can not be recovered back in a fresh suit, while the
decree under which it was recoverd remains in forco.

Held, also that the decision of the Privy Council
had not superseded the decrees under which the reat
had been paid. (Naganna V. Payya 45 M. 895; Shama
V. Hurro, 10 M. I. A. 203 foll. 8 C.30 (F.B.) dis-
approved).

(24) 'The plaintiffs who were grain dealers
ordered the defendant, who was a Commission
Agent at Karachi, to purchase some grain for them.
The latter . did so, and sent R. R. per V. P. P. The de-
fersidant instructed the Railway authorities not 1o deli~
ver goods till balance ot the price was paid- The Railway
officials at Hathras refosed delivery and delay occuarred.
The market fell in the meanwhile. Held, that the case

* was for compensation uader S. 212, [. C. A, and that
the cause of action arose at Karachi (Salig Ram V.
Choha Mal, 34 All. 49).
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(25) Suit for setting aside a decree, plus injunction :
jurisdiction in courlts where execution taken out:—25
All 453537 ALl 189 39 All. 607; All India Reporter
1923 C. 425; 41 C. 990; 28 C. 475 (P. C.); 29C. 39
See also A I. R. (Lah.) 1924 (p. 398),

Contra—29 All 418; 36 All 564 ;

(26): The assignment of & pronote, by a payee, is a
part of the cause of action, noder 5. 20,C. P, C. (37 I.
C. 681).

(27) Suit by principal against agent.—Held, that
a suit for accounts against an agent arises where the
contract of agent was made or where 1t was performed
snd where the refusal to account took place. (6 Lah.
153.) '

(28) C. p. C. 8. 20—Debtor and creditor-——po place
fixed for payment--pre-sumption of law-duty of debtor
to seck creditor: Heold, that in the absence of 4 covenant,
the borrower ought to seek out the lender for payment

{Gokal v. Aactin, 48 A.310).

(29 Jurisdicrion-~place in which the cause of sctioa
arises, duty of debtor to scek creditor-Limitation of duty
Code of C. P. C. 5. 20. Held, that the duty of & debtor
to find out and pay the creditor is imposed upon him
only, if the creditor is within the realm. (Bapnai Lal v.
Ghulam. 53 C. 88;.

E0) C.P. C. S 20-—Decree obtained at Karaghi-—
Attachment a1 Amritsar-—Jurisdiction —suit for setting
aside decree and for injunction ; Held, that the cause of
action arose partly, at Karachi and party at Amritsar
(Jawahar 8ingh v. E. D. Sassoon 7 Lah. 61 foll. 25 All.
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483 37 All. 1895389 All. 607; 5 C. W. N. 559; distig-
guished 29 All. 418).

(31) If a firm at Caleutta drawe Hundi upon a firm,
at Madras, which is ultimately, honoured by the latter
firm by payment at Madras, the payment has been
made at Madras and a suit arising out of overpayment
svises partly, at Madras. (Ponnus ami V. Damo. ar, 47
M. 403=83 1. C.309; A. L. R. (1924) M 464.

(32) €. P. € 5. 20---Cause of action-meaning:

Held, that for the purposes of & suit on a contract the

causze of action includes the making of the contraet,

performance or completion of performance of the con-

. tract, and the paymeut of money, under the contract.

[The Jupitor General Ipsurance Co. v. Abdal Aziz,
A. I R. (1924) (Rangoon) 2,)

@33) ‘Cause of action’ refers to  the
grounds set forth in the plaint as the cause of action
and has no relation, whatever to defence, nor, does it
depend mpon the character of the relief prayed for by
the plaintiff. In other words, it refers to that medig
upon which the plaintiff asks the Court to arrive at a
ceonclasion in his favour. A. L R. (1925) N. b4

(34) 'The term ‘canse of action’ as used in this see-
tion means the whole bundle of material facts, which it
is mecessary for a plaintiff to allege and prove in order
to entitle bim to sucesed. {1]. B. 649; 29 B. 368; 22
C. 46: 30 M.L.J. 189=1918 M. W.XN. 521=24 M.
L. T. 209==47 L. C. 708 ; 78 1. C. 9Y1.}

(35 Act IX of 1887 (Proviucial Small Cause Coart
Act), 8. 16---Suit cognizable by a Court of Small Causes,
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but tried by a Munsiff--question of jurisdiction raisad in
- appeal.

Held, that an objection to the jurisdiction must
be taken notice of by any court however late it may be
raised, if it happened that on .the facts admitted or
proved, it is manifest that there is a defect of juris-
diction (49 All. 686 follg : 61-C. 361).

21. No objection as to the place of suing shall be

. - allowed by any Appellate or Revi-
ju?jga‘ﬁﬁf{gﬁ? T gional Court unless, smch objection
was taken in the Court of first in

stance at the earliest possible opportunity and in -all
casts, whero issues are settled, at or before such set-

tloment aod unless there has been 8 consequent failure
of justice.

COMMENTARY.

Scope.—8. 21 applies only to Courts subject to the
provisions of this Code (1).

The rostrictions provided in this section relate only to
Courts of appeal and yevision; they do not
fotterthe b ande of the Courts 'of the first instance.
Where, therefore an original Court finds that a suit
pending before it, ought to have been lodged in another
Court, the plaint should he returned for presentation

to the proper Court even if the pleais raised at a fater
stage (1),

1) Hayaths V, Gholam ¥ussain, 4 8. L. R, 26410
1. C. 980,
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To Sections 17 and 21, the word ‘Coarts’ means only
the(” ourts to which the Code applies.’

An Appellate Court before allowing an objection as
to the place of suing should consider and decide whether
there has been a failure of justice in courequence of
the agit having been instituted in the wrong Court. (1)

A defendant who objects to the jurisdiction of a
Court, canpot be said to have arquiesced 1a the wrial of
the suit if he dees not apply for transfer.

(Rattan Chand Dharam Chand v. Secretary of
State, 10 C. W.N. 1340=27 I. C. 232).

Submission to Foreign judgment. The parties may
expressly agro- to a foreiga julgment (Copin w.
Adamson L. R. 9 Ex. 3£5).

99, Where a suit may be institoted in any one of
two or more Courts and is instituted in
fek Jieer to D3 one of such Courts, any defendant,
may be institated  after notice to the other parties, may,
In mare thanove  at the earliest possible opportunity and
urt. in all cases where issnes are sottled at
or before such settlement, apply to bave the suit trans-
ferred to apother Court, and the Court to which such
application is made, after considering the objections of
other parties, (if any), shall determine in which of the
several Courts havieg jurisdiction, the suit shall
proceed. * .

(1 Bhag Simgh v. Lasbh Singh, 93 P, R. 916;
Kund Kishore v. Abdul Rahman, 42 ALl 74=521 C. 801;
F.A. .Gregory v. Albert Puech, 2} P. W. B. 1919-49T;
C. 441 Ratti RBam V. Kundan Lal, g7 P. B, 1914=28 L
C. H43. '
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COMMENTARY.

After notice. — Application for transfer muast be muda
before or at the settlemeat of issues and not after.
T'he words “after notice to the other parties”, in Section
992 meaus Dotics prior to the making of afplication.

The direction is mandatory and must be followed
notwithstanding Section 191, Notice must be given
not only to the opposite parties but it should be given
to co-plaintiff and eo-defendants too, as the case way
be, who are not making the application. (1)

Grounds of Transfer.—This section does not in any way,
abrogate the right of the plaintitf w choose the venue
in which he would prosecute his suit. It merelys lays
down & provision by which justice may be secured to
the parties by o trial in & perfectly judieial atmosphere
and to the least inconvenience of the parties.

“A suit can be transferred only upon two grounds,
vis., (#) that there will not be an impartial trial by the
trying Court or (b) that there is' a manifest preponde-
rance of convenience to the petitioner, if the suit is
trapsferred to the other Court. The convenience of
the plaintiffs and their witnesses heas also to be con-
sidered particularly, as they have, in the first instance
the right to choise the venue in which they would
prosscute their suit.” Ram Eumar Sheochand Rai V
Tula Ram-Natha Bam, (1920) A. I. B. Pat. 235=36 [. C°
920, ‘

1. Gulsb Chand V. Sher Singh, 11 P, R, 1917.
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Convenience of the defendant alone,is not =
sufficient ground for the transfer (1) wnor is the
institution of an analogous suit in another court in
which the plaintiff is not a party, any satisfactory
reason.(2).

In order thatan application should lie under this
saction, both the Courts should have jurisdiction, So
if the jurisdietion of one of these Conrts is denied, no
application can be entertained for transfer. (3)

23. (1) Where the several courts having jurisdiction
are subordinate to the same Ap-
pellate Court, an application
under Section 22 shall be made to

To what court applica-
tion lies.

the Appellate Court.

(2) Where such Courts are snbordinate to differ-
ent Appellate Courts, but to the same High Conrt, the
application shall be made to the said High Court.

(3) Where such courts are subordinate to different
High Courts, the application shall be made to the High
Court within the local limits of whose jarisdiction the
Court in which the suit is brought is situate.

COMMENTARY.

Scope of the section.—Section 23 does not apply to
& svit panding in & Court, not subordinate to the High

]
: 1. Shiva Parshad v. Kaushays Shab, 167 P. R. 1919 =
54 1. C.935; Askaran Baid V. Bhola Nath; 21 0. C. 217
=48 1, C. 105, S.0d Hussain V. Ssjad Begsm, 80 0. L. J-
200=341. ©C, 6v6.
2, Kbeta V, Garga Rem, 8 P. R, 1894, |
8. Acgkaran Baid V. Bbola Nath, Jbid; Purna Chandra
Mukerji v. Dhrno Kristo, 12 A, L. J. 896-24 1. C. 318
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Court. So, a case pending in & High Court on the
original side, cannot be t1ansferred.(1}

Appellate Court. - The phrase connotes that the
subordination, for administrative purposes, does not
matter under this section, the sole test for determining
the Court, to which an application ought to be made,
is thatof appeals, from the Court, in which the suit
is brought. So, whers appeals from a certain class of
cases go.up to one Courtand for another class to a
different Court, the Appellate Court will be that to
which an appeal lies as regards a particular suit.(2)

8. 84. (1) Where and in so far as a decree is for
- the payment of money, the Coart

may in the decree, order interest
at such rate as the Court deems reasonable to be paid
on the principal sum adjudged, from the date of the
snit to the date of the decree, in addition to any inter-
est adjudged ow soch principal snm for auny period,
prior to the institution of the suit, with farther interest
at such rate as the Court deems reasonable on the
aggrogate sum so adjudged from the date of the decree
to the date of payment, or to such earlier date as the
Court thinks fit.

Juterest

(2) Where, such a decree is silent with respect to
the payment of further interest on such aggregate
sum as aforesaid, from the date of the decres to the
dats of payment or other earlier date, the Court shall
be deemed to bave refused such interest, and a separate
suit therefor shall not lie. '

1. The Hindnstan Assarsnoe Mutusl Benefit Soeiety‘
» v, Mul Raj, 27 pl. L. J. 645,~27 1. O. 455,
. Woodroffe and Amir Ali's C. ¥. C.
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COMMENTARY.

This section covers’ only money-decrees or that
part of a decree which has reference 10 money only.
1t does not apply to morfgage-decrees.

‘What interest a suitor may claim.—A ereditor may
claim interest on a principal {1} up to the date of the
institution of the suit or, (2) also for the period between
the date of the institution of the suit and the date of
the decree on the principal adjudged as due or, (3)also
from the date of the decree to date of the realization,
calculated on the aggregate of the principal and interast
adjudged as due in the decree.

This section deals with the cases Nos. (2) and (3)
and does not apply to No. (1).

As regards the award of interest up to the date of
the institation of the suit, the law, as it stood, before
the passing of the Usurions Loans Act, (X of 1918) laid
down that the Courts had no power to reduce interest,
if the oouditions have been duly agreed upon. (Raghn
Mal B. Bandbu, 110 P. R. 1908).

The Punjab Chief Court however, has bean taking
s special view of the relations of a money-lender and
an agricalturist debtor and the drifi of the case law ou
the subject, has been steadily, towards the view that
slight circumstances are sufficient, to creats the pre-
sumption of undee influence makiog it incumbeat for
the plaintiff to rebut the same.1) The instructions
embodied in tha Chief Court Rules and Orders, Vol. I,
Chap. 11, 8. 16, page 101, paras 16 to 19 were moss

1, Bam Dhan v. Jiwan Khan, 110 P. B 1879,
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emphatic in their enunciation of the rule that
the full rate of intersst when the parties were money-~
lender and an agriculturist. (aud were at variance as re-
gurds the rate to be charged) should not be awarded,
uuless the Court was satisfied that the debtor under-
stood the eflect of these conditions, when entering into
vhe agreement.

“In 1o cass, ” begins para. 101, (where the right
to recover it is disputed) “ should exorbitant interest
-be decreed in favour of & money-lender suing a peasant
proprietor or cultivator or any persod similarly,
situated, unless the Court trying the case is satis.
fied, that the stated engagement oo which the plaintiff
saeks to recover, has been sntered into by the debtor
with knowledge of all the circumstances attending. his
position, aad his lability in regard to his creditor,
and df his entire free will, without undue pressure of
any kind. "

A great change has been effected by Aot X of 1918,
as ragards to thb suits to whioh it applies. It covers
the suits  for the recovery of the loan made after the
oommencement of this Act ** (viz, 23ud March 1918).
saction 3 lays dowa the oriteria of the applicability, of
the Aoty which may be mt.ed as below :—

“ Notwithstanding anything in the Usury Laws
Repeal Aot, 1855, where in any suit to which this Act
applies, whether "heard exparte or otherwise, the Court
has reason to believe—

(a) that the intarast is excessive ; and

(b) that the tmusachon was, a8 between the paries,
thereto, substantially unfair.
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The Court may exercise all or any of the following
powers, namely, may,—~

() reopen the transaction, take an account be-

' tween the parties, and relieve the debtor of

all liability, in respect of any excessive
intarest,”

Where no rate of interest has been agreed npon
the court will award interest at the Court-rate (viz. 6°/)
on negotiable instraments, €. g., a cheque, a pronote or a
bill of exchange.

,  Among the traders in similar circamstances, the
interest sanctioned by the usages of the particular
ttade, will be allowed.

The rate of interest from the date of the suit upto
the date of decree and npto the realization is discre-
tiopary with the Court. But where a Judge in adjudg-
ing a specific sum as principal and interest, in terms
dismissed ‘“‘the rest of the claim,” it was held that as
the claim for interest after the institution of the suit
was part of “the rest of the claim,” and with it stood
digsmissed and the Court could not give interest by way
of the amendments of its decree. (1),

A Division Bench of the Lahore High Conrt has
held very recently, that having regard to the Order VII,
Raule 7 of Civil Procedare Code, which lays down that
it is not necessary to ask for ganeral or other reliel
which may always, be given asthe Court may think
just, to the same extent as if it had been asked for, the
Court has discretionary power to grant interest under

1. Civil Procedure Code by Woodroffe and Amir Alj
Hasan Shah V. Sheo Prasad. 15 A. 121, 122 (1893)
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Section 34 of the Code in =& suit for money, al-
though interest was not specifically asked for in the
plaint (1),

80. (1) Subject to such conditions and limitations
c as may be preseribed, and to the pro-
o visions of any law, for the time being
in foroe, costs of and incident to all suits shall be in the
diseretion of the Coart, and the Counrt shall have full
power to determine by whom or out of what property
and to what extent, such costs are 10 be paid and to giva
all nucessary directions for the purposes, afuresaid. The
fact that the Court has no jurisdiction to try the suit
shall be no bar to the exercise of such powers.

(2) Where the Conrt diructs that any costs shall not
follow the event,the Coiurt shall state its reasons, in
writing.

(3 The Court may give interest on costs at any
rate not exceeding six per ceat per annua ard sach in-
terest shall be sdded to the costs and shall ba recover-
able as such.

COMMENTARY

Principles for the award of costs.—The theory; on
which costs are now, awarded to a plaintiff, is that the
defanlt of the defendant, made it necessary to sue him,”
aud to a defendant is that the plaiutiff sned him without
canse; costs are thus in the nature of incidental damuges,
allowed to indemnify a party aganst the expense of
successfully vindicating his rights, in Court and

L. RBap B: V Harphul, (1920), I, L. B, 2. Lok, 355,
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consequently the party to blame pays costs to the party,
withoat fauit. (1)

In awarding costs, a Court should take into aceount
not only the conduct of the parties in the proceedigs of
the case, but »lso the circumstances, which led up to the
litigation- (2)

Though the Courts have full discretion in the
matter of crsts, tHat discretion is mnot arbitrary and
must be exercised in accordance with general princi-
ples. 3) Even, if a Court does not adjudicate on a
whole case on merits and merely parses an order as to
costs, the Court in passing the order as to costs, exer-
cises a judicial discrerion based upon certain princi-
ples and as snch, ils order is appealable. Again, an
orderof the Court of appeal, if it raises matters of
principle is subject to second appeal. (4).

‘Where, an order as t0 costs is based npon misappre-
hension of facts and violation of sound-principles, the
Appellate Court might reasonably interfere (5) But
the High Court will not interfere in second appeal in a
matter of costs, except when the Lower Court has gone
wrong in some matter of principle.(6) The only principle
to be borne in mind by the Courtsis that in awarding.

L. Mabarsjs Manindrs Chandre Nandy V. Aswin
Eumsr Achsrya, 32.C. L. J. 168.
2 13C. L. J. 404~101 Q. 90.
8. Gobind Ssbai V. Rem Chand, 56 L C. 971 Lah.
4, RBaghunsth BRahsa Ram V. Bam Raetan Panday,
521 C. 961 Pai.
5, Laksbmi Bai V. Radbabai, 42 Bom, 327~ 47 L C, 762,
6. Mupmmmet Joewaneo V. Hakiw, 31 P. R, 1869 Midoa.
pore Zemindari Co, Ltd, V. Exiato Prasad, £1 1.C. 544 Cal,
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costs, no less than in the determination of other matters
in dispute, they are to exercise judicial diseretion.

Where, both parties make allegations which are
falwe, the parties may be left their own costs (1) That
the ease involves knotty problems of law which defy
easy solution, is not a good ground for disallowing the
costs of n successiul party. (2)

Meaning of the phrase “costs te be costs in the cause”
is that it is left to the Ccurt which passes the final
orders, in the case, to say, by which party such costs
“are to ba borne.(3) .

The clange,” that “the costs shall abide the result
only implies that ' the order as to costs 18 to await till
the deoision is given in the case. It has not the effent
of fettering tha discretion of the trying Court as to the
awarding of opsts, tothe appellants. The order does
not make it incambent upon the Court, below, to award
costs to the persou who succeeds. Bat if the words nsed
were “to abide and follow the result”, them it may be
interpreted as conveying the suggestion that the
suncessful party must be given his costs, The words
“abid» the result”-"costs in the cause” {4)

8, 86-A. (1) If in pny suit or other proceeding
not being an appeal, any party objects to the claim or
defonce on the ground that the claim or defeuce or any
part of it is as against the objector, false or verutious, as

Nibal Siogh V. Mal Singh, 160 P, W, R. 1915,
Vemba V, Brivivasa, 23 M. L, J, 838 == 17 L. C, 609
Prema V., Govinda Lal, 23 P, R. 1880.

%%t;aﬂrthi V. Godevarthi, 390 Mad. 476 = 29 §. C.

9000
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against the objector,-and if thereafter as against the
nbjector, such claim or defence is .disallowed abandoned
nr withdrawn in whole or in part, the court may make
an order for the payment to the objector of costs not
exceeding Rs. 1000,

COMMENTARY. .

If the creditor has complied with the provision of
clanse .(b) of Seetion 4 of the Punjab Reguliation of
Accounts Act, 1930, he will lose the costs, smcurred by
him in the suit.  But the proposition that even if the
defendant has advanced @ vezations or false defonce
covered by 8. 35-A of the Code of Civil Frocedure, 1908,
no compensatory costs can be awarded by the Court
on account of the pravision of Clanse (5) of Section 4 of
the Punjab Regulation of Acoounts Act, 1930, is not at
all, warranted. ‘Lhe costs of the suit are something
eutirely distinet from the compensatory cosfs, under
Section 36— A of the Code of Civil Procedure, 1908.

89. (1) The Court which passeda decmhlilc;\y 1
on the application of the decreeholder,
Transferofdecres. gond it  for execution to another

Court,—

(@) if the person agaiust whom the decroe is
passed actually and voJuntarily, resides or
carrizs on business, or persopally works for
gain, within she local limita of the jurisdic-
tion of such other Court, or

(®) - i such per';on has not property within the
local limits of the jurisdiction of the
Court which passed the decree, sufficient
to eatisfy such decree and has property
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within the, local Ymits of the jurisdiction
of such other Court,or

.‘c) if the deoreé directs the sale or delivery
of immovable property, situate outside the
local limits which passed it, or ‘

(@) "if the Courtwhich passed the decree con-
-siders for any other reason, which it shall
record in writing that the decree should he
executed by such other Court.

(2) The Court which passed the decree way of
its own motion, send it for execution to a Subordi.
vate Court of competent jurisdiotion.

COMMENTARY.

Transfer by a Court of the decree passed by it
to apother Court, for ‘execution, may be effected
either on the a.pplmauon of the decree-holder, making
out the existence of the circumstances specified in
Cls. (a), (b), () and (d) of Sub-S.(1) or by the origi-
nal Court, of its own motion.

A Court passing o decree cannot send its deocree,
of its own motion, to a Court subordivate to it, when
the decree is beyond the money jurisdiction of that Sub-
ordinate Court.(1) The question, however does not arise
at all, if the decree is sent for execution to another
Court, for execation on the application of the decree-
holder.(2)

1, Mobammad Sasi v. Maung Kin, 4 Bur, L T, 204,
2. Abdul Sshib V. Abmed «Hossin Saheb, (1914) M,
W.N, 97=1i M, L, T. 14892 I €, 275,
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Strietly speaking, after the Court passing the decre
has sent the decree to another Court for execution, its
. power to execute the same, even after its transmission,
remains in tact and the concurrent execuation is per-
missible,(1)bnt this conrse, by the original Court, should
_be adopted only in every special circumstan s, whea
itis calculated to protect the iaterests of the decre: -
- holder, without entailing undue hardship, upon the
judgment-debtor.2

Procedure of transmission to another Court —O.
XXI, K. 6 lays down that the Court which passed the
. decree should send (@) copy of the decree, {b) certificate
showing thé amount of satisfaction, and (¢} copy of an
order or a certificate of non-execution, to the Coart,
to which has been transferred to the decree for execu-
tion. ‘

Procedure of the executing Court —0. XXI, R. 7
provides that the execoting Court should file the copy
and certificates referred to above, in it own office and
execute the same its own decree on the application
of the decree-holder under O. XXIL. R 10 (vide 8. 42,

. post),

Where in different districts, different wodes of

execution are prescribed, and where the question is how

_a decroe passed in one distnct of which execation is
sought in another of such districts, s to be executed,
the execating Court must be guided by the rules in
force to its own district.3

—

Saraswati Prassd V. People’s Industrial Bank, Td.
16 A. L. J 63391 C, 729
2. Mnhm;i; of Bobbili V Nwsssrajupeds, 37 Mad, 234
. at p. 234, .
3, C.P.C, by Woodrofio asd Amir aAli. Martand Tr
mg‘;;ﬁk. Gurdo V. Vioayak Khasgivale, 31 Bom, &
S |
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Section 40. Where a decree is sent for execution

Transter of de- in another provines it shell be sent

cree to Court in tO Such Court ard executed in such

another Province manner as may be preseribed by rules
in force in that province.

Sectiog 41, The Court to which a decree is seat
Result of exaou- O uxecution shall certify ta the Conrt,
tion procesdings Which passed it, the fact of such ex-
to b cartified, ecution or where the former Court
Iails to execute the same, the circum-
stances, attending such failure.

Section 42. The Court, executing a decree sent
Powersof Conry 0 1B shall have the same powers in
in executing trang. ©%00uting snoh decrese as if it had been
ferred decree. passed by itself. All personas disobey-
- ing or obstruotiug the execution of
the decres shell be punishable by such Court in the
same manper as if it had pasced the decree. And its
-order in executing such decree shall be subject to the
same rules in respect of appeal as if the decres had
been passed by itself: :

. COMMENTARY.

The executing Court cannot question the validity
of the decree or any portion of it, Its duty is to en.
force it and not to determine whether it was illegal
or wrong or defective,l "The executing Court is pre-
cluded also from questioning the correctness of the
order of the execution or of the right of the decree

1. Arunachellam V. Murugappa, 12 Mad. 503 {188 1)
Chintaman Vithoba V. Chint®nan Bejaji, 23 B, 475 (1893,
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holder or his representative or assignee seeking ths en-
forcement of the execution.1

Nor can the executing Court inquire whether the
balance certfied as due 13 ineomrect or whether the
judgment-debtar has any saleable interest in the pro-
perty ordered to bo attached.- Bat where the “decree s
a sullity, ¢ ¢., decree against a minorin a case in
which the minor was not represented, it may be iguor-
ed by the executing Court. (2) -

Where a docree was transferred by a Court of
Small Causes to the Counrt of a Munsiff, exersing or-
dinary powers, it was held thas the orders of the execut.
ing Court are appealable. (3)

Tnder this section, the Court to which a decree is
sent for execution has no power to toanzmic it to a Sub-
ordinate Court for execution (4) bot the decree holder
can move the Court which made the decres to grant
transfer certificates concurrently or soctessively for the
execution of the decres, in other Cours.

Any decree passed by a Civil Court, establish-

] edin any part of British India to
M““I which the provisons relaiing to ex-
Courts ecuti: do not exiend, or by any
““; Court established or continned by - the
pros authority of the Governor-Genersl in
E Council in the territoriesy-f any Foreigm
Prince or State, may, if it can not be

X Molis Abdul V. Sekhimaboe, 21 B 456 (159).

2 Sheopst Bali V. Warsk Chwnd, 2 P R 191918
1.C lli;h::mpllﬂln V. Tek Chand, ;3 I C. 532 /1911).

A Chandra Gops V_ Puijnm Bebwry Sens, 0 C,
LoJ 13e=3i 1L C 10

4 Neubet Bai V. Jadheji, 82 P. R, 1387,

i

F
!
1

I
!
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exocuted within the jurisdiction of the Coart by which
it was passed, be executed in maaner, herein provided
within the jurisdiction of any Court in British India.

COMMENTARY.

Part of British India to which the provisions rela-
ting to execution do not extend.—The examples are of
the scheduled districts (before the extension of the pro-
visions of this Code to them). Ip accordance with the
provisions of this gection, the decree of & Coart in the
Scheduled Districts (before the Code was extended to
those districts) comld be execnted in another Coart, in
British India. (1) Applicants making use of this seo-
tion must show that the Counrt passing the decree is one
or other of the Courts, referred to in this section. (2)

The Coart of the Political Agent at Sikkim was
held to be a Court established by the authority of the

Governor-General in Conneil within the terms of this
section. (3) '

44. The Governor-General in Council may, by noti-

. fication in the (Gazette of India, declare
dﬁm‘ﬁmﬂ;ﬁ py that the decrees of any Civil or
court of Native Revenne Courts situate in the terri-

Statee. tories of any Native Prince or State

in alliance with his Majusty and not established or
continued by the authority of the Governor-GGeneral in

1818;8 Kashi Mohan Borwe V. Bishnos Pira 156 C. 363
( .
2, Judsh Chandra V, Dinansthdag, 4 B: L. R. 134 (1870).

3. Zanil Ahmad V. Msharaja of Sikkim, 38 Cal. 8955
11 1. C. 442, .



214 REGULATION OF ACCOUNTS ACT

l_"ouncil; or any class of such decress, may be executed
in British Todia, as if they had been passed by the
Courts of British Yndia.

" COMMENTARY

May be executed.—This section provides that =
Court in Brinsh India is not bound toexecute 8 decroe
of the Court of a Native State. A British Court tan
refuze execution, if it is vitiated by frand, or there was
a wapt of jnrisdietion in the original Court (1) or there
were other circomstances mentioned in Section 13-
This sectivn only, makesit legal and pormissibla for a
Court in Britich India to execate the decree of »
frreign state, if the Governor-Genperal in Coancil makes
the pecessary notiticaion.

By notification.— The existence of s prior notifi-
cation is mecessary before it can be held to be legal
for o Roitish Indian Court to executs the decree of &
Court in a Native State. (2)

45. So mach of the foregoing sections of this part as

\on of empowers & Court to send a decree

&ei“,:;f"‘;,, ?:mgn for execution to another Court, shall

_ territry. be construed as empowering a Court

o British India to send a decree for execution to anyv

" Court estabrished or continned by the authority of the

Governor-eneral in Counal, in the territories of any

foreign Prinve or State to  which the Governor-

General in Couneil, has by notification in the Gazette of
India, declared this section to apply-

1. Hojimnes V. Pugnarand Nursey, 15 B. 216.
2 Batan Mahanti V. Khotoo Saloo, 29 Cal 400.
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COMMENTARY.

Prior notification of the ~Governor-General . in
Council is neécessary under this section as in the
preceding one. (1)

Order XIV Rule 1.

Settlement of issues and Determination of Suit on
Tssues of Law or on Issues agreed upon.

(1) lssues arise when a material proposition of
Proimiog of fact or law is affirmed by the one
tesaon &0 party and denied by the other.

(2) Material propositions are those propositions
of law or fact which a plaintiff must allege in order to

show a right to sne or & defondant mast ailege in order
to constitute his defence.

(3) Eech material proposition affirmed by one
party and denied by the other shall form the subjeot of
& distinot issue.

(4) Issues are of two kinds: (&) Issues of fact (b)
issues of law.

(6) At the first hearing of the suit, the Court shall
after rending the plaint and the written statements, if
any, and after such examination of the parties as may
appuar necessary, sascertain upon what material pro-
positions of fact or of law the parties are at variaunce
and shall thereupon proceed to frame and record the

issues on which the right decision of the case appeara
to depend.

1. Ratan Mahanto V. Khotoo Sshoo Ibid.
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6) Nothip‘g in this rule requires the Court to
frame and record issues where the defendant at the
first hearing of the suit makes no defence.

COMMENTARY.

‘When a proposition of fact is the subject-matter of an
‘issue, it is called an issue; of fact, when an issue is fram-
ed as to a proposition of law, it is called an issus of law.

An issue arises omly, when the parties are at
variance, and it is not the duty of a Cowt to frame
1ssues of its own motion, when there is no dispute, in
the pleadings.(1)

Order XV.
DISPOSAL OF THE SUIT AT THE FIRST BEARING

Whaere at the first hearing of a suit it appears that
Parti the parties are not at issue on any
iSSuz oS nok at question of law or of fact, the Court

may at once pronounce judgment.

1, Nrad Krishna Pal v. Indra Busan Gupta, 53 1. C,
‘D75 Cal; Raghunath Kurmi v. Deo Narain Rai, D. J, K, 1919
‘Pat, 893—51 1. C. 98;; Nagappa v. Shidda Lingapps,3 5
M. L, J. 372= 47 1, C, 589; Girdhar Das v.Sitaram Naik, 27
L. C, 578 Cal. .
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RELEVENT PROVISIONS OF THH INDIAN
CONTRACT ACT, 1872,

"11. Every person is competent to contract who ia
Wh of the age of majority according to the
petent to contract 1AW to which he is subject, and who is
of sound mind, and is not Aisqualified

from contracting by any law to which he is subject.

COMMENTARY.

Beotion 3 of the Indian Majority Act, "1B7S
rung ;-

3. Subject as aforesaid every mivor of whose per-
Ao of maiority 50D OF property or both & guardian
of Fparsons. 27 for s suit within the meaning of
wicled in Indis ~ Chapter XXXI of the Code of Civil
Procedure, has been or shall be ap-

pointed or declared by any Court of Justice before the
minor has attained the age of eighteen years, and every
. minor of whose property the superintendence has been
ot shall be assumed by the Court of Wards before" the
minor has attained that age shall, notwithstauding . any.’
thing costained in the Indian Sueccession Act (No. X of
1865), or in sy other ensctment, be desmed to have
attained his majority when he shall have completed’ kis

age of twenty one year and not before.

_ Subject as aforesaid, every other person domiciled
in British India shall be deemed to have attained his

majority when he shall have completed his age of
eighteen years and not before.
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But utidar Section 2 ;- * Nothing hereic contained
shall affect~s

(o) the eapacity of any person to act in the
following matters, namely, marriage, dower,
divoree and adoption.

() the religion or religious rites and usages of
any class of His Majesty’s subjects io India;
or

(c) the capacity of any person who before this
Act comes iuto foree has attained majority
under the law applicable to him, this Act
does not affect the capacity of & persou for
the purposes of marriage, dower, divorce and
adoption.

Method of the calculation of the age,~(1) In com-
puting the age of any person, the day on which he was
born is to be included as a whole day, and he shall be
deemed to have attained majority, if he falls within the
first paragraph of section 3, at the beginning of the
twenty-first anniversary of that day, and if he falls
within the second paragraph of section 3, at the begin--
ning of the eighteenth anniversary of that day.

TNlustrations.

{(a) Z is born in British India on the Ist day of
Jaguary 1850, and has a British Indian
domicile. A guardian of his persou ls
appointed by a Court of Justics. Z attuire
majority at the first moment of the first day

L4

1. Bection 4 Indisn majority Aoct, 1873
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of January, 1871.

{) Z is born in British India on the twenty-
ninth day of February, 1852, and has a
British Indian dowicile. A guardian of his
property ig appointed by a Court of Justice,
4 attains majority' at the first -moment of
the tweuty-eighth'day of February, 1873.

(¢) Z is born on the first day of January, 1850.
He acquires a domicile 1n British India. No
guardian is appointed of his person or pro-
perty by any Court of .Justice, nor is he
under the jurisdiction of any Court of
Wards. Z attains majority at the first
moment. of the first day of January, 1868,

According to the law to which he is subject—This
means in other words, the law of the domicila of the
contracting party and not lez loci confractus governs
the capacity of & person to contract, with reference to
his age.

_ Minors’ contract--effect of,--The question to be con-
sidered with refcrence to & minors’ contract, is whether
it is voidable at the option of the minor or whether it
is void. Their Lordships nf the Piivy Council however
gave a quietus to all doubts on the subject by the:
authoritative pronouncement in Mohari Bibee v. Dhur-
modas Ghore 80 C. 539: L. R. 30 I. A. 114 that minors’
contract is absolutely void and not voidable,

Ratification-whether possible.—Minor’s contract being
void ab initio, there can be no question of ratification
thereof, nor can there be specific performance of a
eoutract by the minor, . '
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_ Transfer by a minor constrasted with Transfer to a
minor. A

Under Section 7 of the Transfer of Property Act
1862, a transfer by a person can be effected only, by »
person, who is competent to contract but minority is
oo bar to the transfer of immovable property fo a
minor, for consideration.

Of mdmind.wj&fpmon is said to be of sound

. mind ffor the purpose of making
m:lh#n%md contract if, at the time when he makes
poses of contrsct- 1ty ho is capable of understanding it
ing? and of forming a rational judgment as

to its effect upon his interesta.

A percon who is usually of omsound mind, bat
ocoasionally of sound mind, may make a contract when
he is of sound mind.

_ A person who is usually of sound mind, bat occa-
sionally of wnsound mind, mey not make a contract
when he is of unsound mind.

1lustrations.

(#) A patient in a lonatic asylam, who is at
intervals of sound mind, may eontract dur-
ing thows intervals.

(3) A sane man, who is deliricus from fever, or
who is 90 drunk that he cappot understand
the terms of & coutrack, or form s rational
judgment as to its effect on his interests,
cannot contract whilst such deliiam or
drunkenness Jsts.
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Not disqualified from contracting by ‘any law to
which he is subject,—e. »., a person who in Oadh is
declared & disqualitied proprietor under the Ondh Land
Revenue Act, 1876, can not enter into any contract for
the purpose of alienating his property. '

A person of unsound mind-—can he contract at all,?-
_ Under the Iudian Cootracy Act, 1872 a person who is
of nosouud mind can enter into a contract during she
lucid intervals.

Bection 183. Any person who is of the age of
majority according to the law to which
he 1s subject, and who is of sound
mind, may employ an agent.

Who may em-
ploy agent.

Section 184. As between tha principal and third

. person any person may become an

mmf’ mey OB o oent, but no person who is not of
the age of majority send sound miud

can become an agent so as to be responsible to his prin-

cipal according to the provisions in that behalf herein
contained.

ection 185. No consideration i
Consideration mot 8 v to o onsideration is
VOCASSATY . necossa y Cres an agenoy.

Agent's anthor- Section 186. The authority of

ity may be ex- an agent may be expressed or imp-
&L reasoci' or impli-  lied.
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RELEVANT SECTION OF THE INDIAN EVIDENCE
ACT, 1872.

34. Entries in books of aceount, regularly kept in
Entries jn booke the eourse of business, are relevant
of scconat whes Whenever they refer to a matter into
relevant, which the Court has to inquire, but
such statements shall not alone be sufficient evidence t»
charge any person with lability.

Tlustration.

A sues B for Rs. 1,000, and shows entries in his
account books showing B to be indebted to him te this
amount. The entries are relevant, but are not suffi-
cient, without other evidence, to prove the debt.

COMMENTARY.

Regularly kept in the course of business-~Where
the acconnts were sntered up once a week, it was held
by the Bombay High Court in 1880, 4 B. 876 at p. 553
and (1898) 23 2. 66 that such an account book could
not be beld to be one regularly kept in the course of
business. But the Priv. Council has held in Deputy
Commissioner of Bara Banki v. Ram Pershad (1899 27
C. 118, that it gave a much too limitd a meaning to
the Section and that the time of making the entries
they effect the valne of them, but should not, if mot
made from day to day or from hour to hour, make them
entirely irrelevant. It is thus not necessary that the
entry should have been made at the time of the tran- .
sacuen, provided, that she bock has been kept in the
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regular course of business. “This section simply re-
quires that entries in accounts should, in order to be
relevant, be regnlarly kept in the course of business :
snd although it may be mno doubt important to show
that the person makiong or dictating the eutries, had or
had not, a personal kuowledge of the fact stated, this is
& question which atfects the value not the admissibility
of the entries (1).

Account-Books-admissible-when ?—1It is only the
necount books that are properly kept which are admis-
sible in evidence. (2)

But such statements shalt not alone be sufficient
evidence to charge any person with liability.~~The mere
production of account books is not sufficient for its
proof. The fact that the plaiutift states that dealings
took place in his presence between the plaintiff aud the
defendants is enough to charge the defendants with
liability (3} Similarly accounts preparea a: consider-
able intervals from memory or possibly inadequata
materials can not be treated as proof of the actual in-
come and expendit.re of the estate to which they relate,
although they mey be useful in cases where they
corroborate other evidence. 'Where there were only
the account books and the general statement of the
plaintiff that the dealings betweon him and defendant
it was held, that the dealings were not proved. (5)

1, Iodian Evidenoo Aot, 1872, by Woodroffe and Amir
Ali, Ed. 8, p, 863, _ "

2. Bankey Behari Lal. v, Birj Behari fLal, 51 A, 519: A.
I R, 1929 A, 170.

?2. Narayan v, Vithaba 100 I, C, 863 ; A, 1. Ra 1927 Nag

177,

4, Ksjogopala v, Subbaw:p.:l, 51281: A. I, B. 1928 M,
180,

b. A L B.1927 (Lash) 908,

13
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Entries proved bogus-whole books discredited.—
Account books are sufficiently discredited if a certain
number of entries are proved to be bogus by indepen-
dent evidence which precludes, the possibility of error
or accident. (1). ’

Where accounts relevant also under Section 32, I.

E. Act—But where accounts are relovant also tmdefr

he second clause if Section 32, they are in law snffi-

cient evidence in themselves and the law does not, as

in the case of accounts admissible nader only this sec-
tion require corroboration. (2) -

But such statements shall not alone be sufficient
evidence to charge any person with liability. Mere en-
tries in books of account are not by themselves su
cient to charge any person with liability. The reason
is that a man can not be allowed to make evidence for
himself by what he chooses to write in his own books
behmd the back of the parties. There must be inde-
pendent evidence of the transaction to which the en-
tries ralate. (3).

But the plaintiffs’ own statement on oath in
support of entries can be sufficient to support the en-
tries in plaintiffs account books to fix the defeadant
with liability (4)-

T

1. Seth v. Darbari Lal, 54 M L. J. 208(P.C); 071 €
113.

2. Iodian Xvidencs Aot, 1872 by Woodroffe and Amir
Ali, Ed. 8, page 361. -

3. Deni v. Biean Diyal A. I R 1925 Nag 44b.

4. Firm Jodhamal v. Ditts, 84 1 C 909, A, L R 1925
ish. 42,
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Relevant Sections of the Indian Evidence Act,
1872. Section 34. FEutrigs in books of account, rega-
Entiri in larly kept in the course of business,
booke of account 8T relovant whenever they refer to a
when relevant. ~ matter into which the Court hag to in-
guire, but such statements shall not alone be sufficient
evidence to charge any persop with liability.

Llustration,

A sues B for Rs, 1,000, and shows entries id his
account books showing B to be indebted to him to this
asmount. The entries are relevant, but are not suffi-
cient, withput other evidence, to prove the debt.
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Relevent provisions of the Indian Stamp, Act, 1899,
Section 2 1= _

(6) * Bond includes.—~

(¢) any instrument, whereby a person obliges
himsolf to pay money to another, on condi~
tion that the obligation shall be void if a
specified act is performed, or is not performs
ed as the case may be;

{6) any instrument attested by a witness and
not payable to order or bearer, whereby, a
person obliges himself to pay money to
another ; and

(¢) any instrument so attested, whereby a person
obliges himself to deliver grain or other
agricultural produce to anothor ;

COMMENTARY.

The essential characterstic of a bopd is that the
obligor creates an obligation by the executant on him-
self. ‘

Bonds are of two kinda (1). Single bond (2) Condi
tional bond. A single mopey bond embodies (u) an
expreas obligation to pay () it is not payable to order
or bearer and (¢) is attested by a witness or witnesses.

"A conditional bond and an agreement * with @

’
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penalty-contrasted —A  conditional bond crestes on
obligation to pay money, which obligation becomes
void, if a certain act is performed or not performed by

the obligor. For example, the following is a conditional
bond —

“ 1 owe X Rs. 200, which I do hereby, promise to
pay by serving, as the clerk of X for two months at
Rs. 80 pm.” The agreement to pay Rs. 200 will

become void as soon as the obligor has served X for
2 months. -

An agreement with penalty ia one in which an
obligation is created to do an act, in default of which
the obligor has to pay the stipulated penalty. * Fox
instance the follewing is an agreement with penalty’’:—

“1 promise to rerve X as a clork for two months

on Rs. 60 p. m. in default of which I will be liable to
pay damages.”

Table of rates of the stamp duty on bonds:

Acknowledgment promisory note distinction between.-
An acknowledgment does not iu 80 many words embody
» promise to pay, thongh an unconditionsl acknowledg-
ment does imply & promise to pay (1}, but a promisory
douvs embody an express promise to pay-

An acknowledgment dces not embody a promise
of payment to the bearer or order while a promisory
note, does embody in express langosge, such a promise.

Acknowledgment-bond contrasted.—~In an acknow-
ledgment there may be only an implied promise to
pay; in the bond, there is an express promise to pay.
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An acknowleﬂgment may be attested or may not
be attested, a bond is always attested.

An acknowledgment ceases to be an acknowledg-
ment if therein is contained sn interest rate, while in
& bond there is more often than not, a rate of interest
to be charged.

Bmd—moh contrasted —The chief distinctions
between & prosote and a bond are -—

A pronote is payable to ordar or bearer ; a bond is
not payable to order or bearer,

A pronote is not attested, while & bond is always
sttasted.

Bill of Exchange, as defined in the Negotiable
Instraments Act, 1881 covers » field narrower than
that traversed by the definition of the same expression
in Clanse 3 of Section 2 of the Indian Stamp Act,
1899.

Rills of Exchange in which no time is memtioned
sre called Bills of Exchange payable on demand and
under Section & of the Indu.‘n Finance Act of 1927,
they have been exampted from stamp duty.

For the stamp duty payable on Billa of Emhmge,
where payable otherwise than on domand, sce

following table -—
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Description of Instrument. Proper Stamp Duty
T e
28 | B%
" < + D
53 | 33
oy .
{[f drawn :ﬁ 8o
inol . =
singly - g .g g
=
23 | 5%
b 3
HE | mE

BILL OF EXCHANGE.—|Rs. A. P.

e
b
o
=
B
e

(%) where payable other-
wise than on demand,
but not more than one .
year after date of
sight—Hs. S .

if the amount of the

bill or does not exceed

Rs. 200. . 03 O 2 000 1 O

If it exceeds Rs. 200
and does not exceed

400. 0 6 00 030 20

If it ‘exceeds Ra. 400
and does not exceed

600. 0 9 O 5 QO 3 O

If it exceeds Rs. 600
and does mot execeed ~
800, 012 60O 6 00 4 O
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Description of Instrument  Proper Stamp Daty contd.

If it exceeds Rs. 800 I
and does not exceed b
1,000. 013 00 8 000 b O

If it exceods Bs. 1,000
and does pot exzceed :
1,200. 1 2 0609 G0 6 0

If if exceeds Rs. 1,200
and doe¥ not excaed
1,500. 1 8 0012 GO 8 O

If it excoeds Ra. 1,600
snd does not exceed
2,500, 2 4 01 0 0012 0

If it excoods Ra. 2,500
ard dowes pot exceed
5,500. 4 8 02 4 01 8 O

H it exceetls Rs. 5,000 |
and does mot exceed |
7,500. 612 0{3 6 {2 4 ©

If it exceeds Rs. 7,500
and does not exceed
10,000. 9 004 8 03 0 O

If it excoeds Re. 10,000
and does not exceed (% 48

15,000 13 8 (o 612

If it exceeds Rs. 15,000
and does not exceed
20.C00. 18 0 09 0 06 0 O
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Description of Instroment Proper Stamp Duty contd.

If it exceeds Hs. 20,000 [
and ddes not exceed .
25,000. 22 8 011 4 O7 8 0O

DESCRIPTION OF PROPER STAMP-DUTY.
INSTRUMENT.

If it exceeds Rs. 26,000 1
nod does not exceed
30,000, 27 0 013 8 ¢% 0 O

And for every addi-
tional Rs. 10,000 or part
thereof in excess of
Rs. 80,000. 9 0 004 8 0/8 0 O

(¢} Where payable at more The same duty as a Bond
than one year after (No. 15) for the same
date or sight. amovnt.

Under table 1 of Schedule I of the Indian Stamp
Act, 1899, which reads as follows, the starap duty on

an acknowledgment of a debt exceeding Rs. 20 is one
enns i—

STAMP-DUTY ON INSTRUMENT
Deseription of Instrument. Proper Stamp-duty

1. ACKNOWLEDGMENT of a debt
exceeding twenty Fupees in
amount of value, written or signed
by, oron behalf of, a debtor in
order to supply evidence of such
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" debt in any book (other than a
banker's pass-hook), or on a sepa-
rate piece of paper, when such
book or paper is left in the
creditor’s possession : provided thai
sach - acknowlédgment does not
contain any promise to pay the
debt, or any stipulation to - pay
interest, or to deliver any goods or
other property. One anna.

Cheques.—On cheques payable on demand, under
Section & of the Indian Finance ActV of 1927, no
stamp-duty is chargeable now.



Appendix No. ld.

Ralative provisions of the Court Fees Act, 1870, as
amended by Punjab Act VII of 1922.

Section 7. The amount of foe payable under this-

¢t in the suits next hereinafter men
Computation of

A
feon payable in. tioned shall be computed as followsi—
certain suits —

(¢} In suits for money (including suits for dam-
for monoy . age for money or compensation, or
arrears of malotenance or annuities
or of other sums payable periodically)-sc-
cording to the smonnt claimed ;

(i) In suits fof riaintenace and annuities or
otlier sums payable periodically—accor-
fﬁdm‘;“ﬁﬁg ding to the value of the subject matter
of the snit and such value shall be
deemed to be ted times the smount, cldimed
to be paysble for oné year;

(i) Id suits for moveabg: property other than
riioney, where the subject-matter has

:::&bgle ok & market value-—accordirg to’ such
valus value at the date of presenting the plaint;

iv) In suits—

(@) for'movable property where snbject matter
for  movabls has no markat value, as, for instance,

property of no in the cale of doouments, relating
market valoe, to title,
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(b) to enforce the right to sha;:'a i!: any property
to enforce a right on the ground that it is joint family

to share in joint Properiy,
family property,

{(¢)  to obtain decfnratory, decree or order where

co i iaf 1
for u declaratory nsequential relief is prayed,
decree and conse-
quential reliet.

(@) to obtain an injunction
foran
injunction.

(¢) for & right to some benefit (not herein other-

for easements. :;ze provided for) to arise out of land,

(fH for accounts—

according to the amount at which the
for accounts, relief sought is valued in the plaint
or memorandum of appeal.

In all such suits the plaintiff shall state the amount
at which he values the relief sought.

(¢) In suits for the possession of lands, honses

and gardens-according to the valoe of

f:;dg"]fgﬂ?::“aﬁ the subject-maiter; and such value
gardens; shall be deemed to be.. '

wl.ere the subject-matter is land, and---

(s} “where the land forms an entire estete, or a
definite share of an estate paying sonval
revenue to Government, or forms part of
anch an estate, and is recorded in the
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Collector’s register as separately assessed
with such revenue, and such revenue is per-
mantely settled,-ten times the revenue so
payable;

{b) where the land forms an entire astate or a de-
finite share of an estate paying annual re-
venue to Grovernment, or forms part of such
estate, and is recorded as aforesaid; and
is settled, but not permanently-five times
the revenue o payable;

(¢) where the land pays no such revenus, o-
has been partially exempted from such payr
ment, or is charged with any fixed payment, -
in heu of such revenue, and net profits
have srisen from the land during the year
next before the date of presenting the plaint
fifteen times such net profits; but where
no such net profits have arisen thwerefrom-
the amount at which tho Court shall estimate
the land with reference to the value of simi-
lar land in the neighbourhood,

() where the land forms part of an estate pay-
ing revenue to Government, but is not a de-
finite share of such estate, and is not sepa-
rately assessed as above mentioned-the
market value of the land :

Provided that, in the territories subject to the

Proviso as to Governor of Bombay in+Council the

Bombay Pregi. Velue of the land shall be deemed to
dency, be,—

(1) where the land is Meld on settlement fox &
period not exceediog thirty years, and pays



. 236 REGUGLATION OF ACCOUKTS ACT

the full assessment to Government—a sum
equsl to five times the survey-aisessment ;

(2) where the land is held on a permanent set-
tlement, or on a settloment, for any period
exceeding thirty years, and pays tha full
assessment o Government—a som equal to
ten times the survey asscasment ; and

(3): where the whola or any part of the annual

. purvey-assessmept is remitted-—a sum com-

puted under paragraph (1) or paragraph (2)

of this provizo, as the case may be, in addi-

tion to ten times the assessment or the por-
tion of assessment, 0 ramitted :

Explaration.—The word “estate”, as nsed in this

aph, means any land subject to the payment of

revenue, for which the proprietar, ox farmer or rayat

ghall hawe exccuted & separate engagement to Govern-

ment, of, wkich, in the absence of such engagement,
shall hava been separaiely, assessed with revenus;

()] whmthesubiea&—mmisthmn:ﬂw
garden-according to the market waluo
mﬂ of the houses or gardes ;

(#) In suite to enforce a right of pre-exption

according t) the valpe {computed in

ﬁ;::z{“;:_' accordance with paragraph (v) of this

canptiom; section) of the lsnd. bouse or garden
in,respect of which the right is claimed;

{(rii) In sunita for the interest of an assignes of

for in‘ereat of land revenue—fifteen times his net
assgroee of dnd profits ss sach for the year mext be-
reveane; fore the date of presonting the plaint;
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(viiz) Io suits to eet aside an attachment of land
o s6b asid or an interast in land or revenue-
attachment socording to the amount for which

the land or interest was attdeched :

Provided that, where such amount exceeds the
valna of the land or interest, the amount
of feo shall bg compnted as if the suit were
for the possession of such land or interest;

'(ix) In suits ngains.t 8 mortgagee for the re-

to redeem eovery of the property mortgagead,

and in snits by a mortgages to fore
close the mortgage.
or, where the mortgage is made by conditional sale,
to have the sale declated absolute—

to forecloss;

according 'ta the principal money expressed to be
secured by the Instrument of mortgage:

for specific pur.
formance;

(z} In suits for specific performance
(@) of & contract of sale-according to the amount
of the consideration;

() of a contract of mortgage-acoording to the
amount agreed to be secured;

{¢) of & contract of lease-according to the aggre-

gate amount of the fine or premium Gf any)

and of the rent agreed to be paid during the
first year of the term:

{d) of an award~accord1ng to the amount or
value of the property, in dispute:
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. (#i) In the following suits be-
10‘3?536291:::& tween landlord and tenant:—

{a) for the delivery by a tenant of the counter-
part of a Jease,

(b) to onhance the rent of a tenant having a
right of occupaney,

(¢} for the delivery by a landlord of a leass,

(cc) for the recovery of immovable property
from a tenant, including a tenant holding
over after the determination of & tenancy,

(@) to contest a notice of ejectment,

(e) to recover the occupancy of ‘“immovable
property” from which a tenant has been
illegally ejected by the landlord, and

(/) for abatement of rent ;-

s ccording to the amount of the rent of the “immovable

property” to which the suit refers, payable for the next
y ear before the date of presenting the plaint.
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The following is the Table of Rates of ‘ ad valorem’
fees loviable under the Court Fees Act, 1870, as amond-
ed by the Punjab Aot VII of 1922. This table is of
constant use to the creditors who sue for the recovery
of money lent :— ’
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Table of Rates of * ad valorem ' fees leviable om

the institntion of suits.
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Table of Rates of ‘ ad valorem ' fees leviable on
the institution of snits.
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Table of Rates of * ad valorem ' fees leviable on

the institution of suits.
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And when the amount or value of the subject.
matter exceeds Ra. 4,00,000, the proper fes leviable
shall be Rs. 3,862 annas 8 plus Rs. 80 for each fvo
thousand rupees orjpart thereof in excess of Rs. 4,00,000.

19-A, Where any person, on applying for
Reliof where top th® probate of a will or letters of
bigh a court fee administration, has estimated the
has been paid. property of the deceased to be of
greater value than the same has .afterwards proved to
be, and hes consequently paid too high a couart-fee there-
on, within six months after the trne value of the pro-
perty has been ascertained, such person produces the
probate or letters to the Chief Coatrolling Revenue
Authority (for the local area in which the probate or
letters has or have been granted)

and delivers to such anthority a particular inven-
tory and valuation of the property of the
deceased, verified by affidavit or affirmation,

and if such suthority is satisfied that a greater
fee wag paid on the probate or letters than
the law required,

the said authority may —

(a) oancel the stamp on the probate or letters,
if such stamp has not been already cancelled;

() substitute another stamp, for denoting the
court-fea which should have beer paid
thoreon ; and

{¢ make an allowance for the difference between
them as in the case of spoiled stamps, or
repay the same in money, at his discretion.
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90. The High Court shall, as soon as may bae,
make rules as to the following matters :—

(i) the fees chargeable for serving and executing
processes issued by such Court inits appel-
late jurisdiction, and by the other Civil and
Revenue Courts, established within the local
limits of snch jurisdiction;

{ii) the fees chargeable for serving and execut-
ing processes, issued by the Criminal Courts
established within sach Lmits in the case of
offences, other than offences for which police
officars may arrest withoat a warrant ;
and

(iii) the remaneration of the peons and all other
persons employed by leave of a Conrt in the
service or execution of processes.

The High Court may, from time to time, alter and -
add to the rules, so made.

All soach ruoles, slterations, and additions shall

¢ " after baing confirmed by the Loca
onfirmation Government, be published in the Loca
ﬁfeﬁnbmmn“ Official Gazette, and shall thereapon,

have the force of law.

Until such reles shall be s0 made and "published,
the fees now leviable for serving and execntiag procsss-
es shall eontinue to be levied, and shall be deemed to
be fees leviable under this Act.

COMMENTARY.
The following Rules have been made by the High

Court Lahors (Vide Vol. Nos1V High Court rules and
orders 1930 Vol. 1V. Chapter 6 B)
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RULES UNDER SECOTION 20, CLAUSE (dit)

Rules made by the High Court uvnder the power
conferred by section 20, clause (i), of the Court-fees
Act, 1870, confirmed by the Liocal Gevernment regard-
ing the remuneration of the process-gervers and all other
persons employed by leave of a Court in the service or
execution of processes.

RULES.

1. The salaries of the process-serving establish
ment, as such, shall not, except with speoial sanction of
the High Court, exceed the scale shown below against
each officer. ' ‘

Roe.

European Bailiff BO*
Civil Nagzir 30-1-50
Plus duty allowance Rs, 20.

Naib Nazirs 80-1.60
Madad Naib Nazir 26
Execution Lailiff 29
Process-server 17

When two courts employ the same European
Bailiff. his aggregate salary shall not exceed rupees
eighty without the sanction of the High Court :

Provided that existing establishment and existing
galaries shall in all cases remain unchanged wuniil the
sanction of the High Court has been given to any
alterations,

Note.~1, Civil Nagirs, Naib Nazirs and Madad
Naib Nazirs serving in Lahore, Lyallpur, Sargodha,
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Rawalpindi and Amritsar will draw the compensatory
allowance Rs. 5 and DBailiffs and process-serving
these stations will draw a similar allowance of Re. 1.

Note 1,—European bailiffs are now paid a monthly
salary of Re, 30 and Rs. 3 for each process served.

2. Whenever it is pecessary to employ additional
yersons as process-servers, that is to say, persons other
than the registered process-servers, the pay of a person
so employed shall be at the rate of seventeen rupees
per month.

«3. Bhould it appear to the Court, on the mation
of a party to a suit or proceeding, or otherwise, that,
for the convenience of the parties or for some other
reasop, it is expedient that any process should be
execnted by special messenger such process shall be
executed, except in the case of a warrant for 8ITest,
8 special fee will be payable for such emergent service;
and the Court will, at the time of making its order
declare by whom the fee shall be paid and whether i
shall be included in the costs of the suit or be charged
to a particular party. '

21, A table in the English and Vernacular langn-
ages, thowing the fees chargeable for
each service and execution, shall be
exposed to view in a conspicuons part
of each Court, * »

Tables of pro-
cess feas,
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22, Suvbject to rules to be made by the High

Xe of Court, approved by the Local Govern-
Distriod Poond 2 ment, every District Judge and every
crdinate Conrts. ~ Magistrate of a District shall fix, and
' may, from time to time, after the

number of peons necessary to be employed to the
service and execntion of processes, issued out of his
Court and each of the Courts subordivate thereto, and
for the purposes of this section, every Court of Small
No. of peons jp C2nses established under Act No. XI
Mofasi) Swmal ©f 1865, sball bs deemed to be sub-
Caose Court. ordinate to the Court of the District

Judge,
COMMENTARY.

The Lahore High Court has framed the following
Rules under thig Section (vide High Court Rules and
orders, Ed. 1930, Vol. 1V, Ch. 6 C.) :—

RULES UNDER SECTION 22,

Rules made by the High Court with the approve
of the Local Government, under the power tonferred by
Section 22 of the Court-fees Act, 1870, regarding the
vumber of persons necessary to be employed for the
service and execution of proeesses issued out of the
Civil and Criminal Courts established witbin the local
limits of their jurisdiction respectively. :

RULES.

« 1. The High Court shall fix and shall, from time to
time, as may be necessary, after the maximuom number
of process-gervers to be retained for the Court of each
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Distriet and Sessions Judge, and for each Distriet in
the Province,

2. The number of process-servers to be retained
in each district shall be alloted by the Senior Subordi-
nate Judge, subject to the control of the District Judge
and High Court to the various Courts of the District
in such manner as shall be most convenient for the
services of processes. ‘

3. In submitting proposals with regard to the
wazimum number of process-servers to be retained in
any district, and in distributing the process-servers,
retained against the various Courts, the Senior Subordi-
nate Judge should ascertain, and report, when necessary
the number of processes issued from his own court and
from evary Civil and Criminal Counrt in the distriot
during each month of the previous year, and the
maximum npumber of process-servers fixed for each
Court shall be 0 many as are sufficient for the service
of the largest number of pronesses-ascertained to have
been issued in any one month. In caloulating the
pumber of process-servers capeble of serving such
ascertained number of processes, regard shall be paid
to:

(a) the average distanca travellad by the peon ;

(b) thenature of the country to be travursed
and the local circumstancoes ;

(¢) tho number of process-s :rvers by whom the
processes were actually served.

4. The prooess-servers entertained undsr these
rules shall be employed exdlusively in the work of
serving and executing processes.
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26. The stamp nsed to denote any fees,
chargeable under this Act, shall be

m&mﬁ e be impressed or adhesive, o partly
adhesive, impressed and partly adhesive, as
L. the Local Government may, by
notification in the Liocal Official Gazette, from time

to time direct.
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RELEVANT PROVISIONS OF THE INDIAN
LIMITATION ACT, 1908. )

4. Where the pericd of limitation prescribed for

. any suil, appeal or application expires

Fher G"“,fm‘: on s day, when the Court is elosed,

period expires. the suit, appeal or application may be

instituted, prefarred or made on the day that the Court
re-opens,

COMMENTARY.

This section will apply even, if during the vacation
the office of the Court remains open for the reception
of the plaints. (1) )

5. Any appeal or application for a review
Extension of of judgment or for leave to appesl
period in cer- or any other application to which this
Eain cases. section may be made applicable by or
under any enactment for the time being in force, may
be admitted after the period of limitation, prescribed
therefors, when the appellant or applicant satisfies the
Court that he had sufficient causs for not preferring the
appeal or making the application within such period.

Ezplanation.—~The fact that the appellant or appli-
cant was misled by any order, practice or judgment of the
High Court in ascertaining or computing  the prescribed

1. 6B.487; 80 P. L R 1903; ¢7 B. 31; 140 P.R. 1384
10 C. §62; 31 L C. 130; See per oontrs. 49 L C. 626 Mad.
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period of limitation may be sufticient cause within the
meaning of this Section.

COMMENTARY.

Principies underlying the Section,— * Section
5 gives the Court a discretion which is to be
exercised in the way in which judicial power and
disoretion ought fo be exercised upon prineiples, which
ara well-understood, the words “sufficient cause” receiy.
ing a liberal consideration, so as to advance substantial
justice when no negligence, nor inaction nor want of
Bona-fides is imputed, to the appellant. (1)

Duty of the appellant or applicant.—It is the
duty of a litigant to koow the last day, on
which he has to file his appeal or application and if ou
account of his delay, heis put to the necessity of asking
for an extension of time under Section 5 of the Indian
Limitation Act, 1908 he must establish a sufficient cause
jor the same. For example, an appeal jis filed in o
wrong Court bona fide, that is, uwnder an honest though
mistaken belief formed with due care and attention that
the appellant was appealing to the right Court, the
period during which it was pending in the wrong Court,
may be excluded. (2)

Application for leave to apply in forma pauperis.—
Pendency of honu Jide procecdings for permission to
appeal in forma pauperis is a sufficont cause for delay

1. 33C. 1323; 25 M. 166; 28 L. 0, 82 (Sind); 14 Bom,
L’gR' ?’34:& 45-, 2%}_1, %5;6 . 340 I(‘;. B; 78 I. C. 953 (Sind,)

. 521 C, 235 (0); 46 I, O. 116 (O); 45 C. 94 (P, C.); 6
1, G, 576 Q); 91 L. C. 865. & (F. 0.3, 69
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in appealing in sase the application itself was in time (1)
although the eonrt has discretion in extending time for
an application for leave to appeal in forma pauperis.

Revision lodged—instead of appeal.—Where by
& mistake bona fide, a persons files a revisiow instead-
of an appeal, then, time for appeal may be enlaged. (2)

Revision lodged after time-which can be treated
as appeal.—The Court has power to treat 4 revision as
an wppeal but the general concensus of opinion is that a
Court is competent to do so if the revision was institut-
od before the period for an appeal has run out. (3)

Mistake of law-~whether sufficient cause.—A mis
take of law may be a sufliciont ground for the enlarge-
ment of time (4). But every case has %o be decided
on its own circumstanoces.

Mistake by a counsel.—A bona fide mistake, made
by a counsel, while exercising due care and attention,
may under the circumstances of the case, be a suffi-
cient cause for an extension of time. (5)

Difficulty in procuring court fees stamp or duty-

caused by imprisonment, illness or proverty-sufficient
cause.

1, 131 C.T3; 22 B, 849; 47 P, R, 1897 84 P.
26 A, 829, ’ i R, 1897; 84 P. R, 1904

2. 20 B, 736; 58 1, C, 995,
8, 791 0O, 1024
4, 118P. R, 1901; 72 L. 0. 732 (L) 59 P, R, 1913;

72 I C, 158 (N.); 95 P. R. 1917 : X 3
ERTPS 17; 93 I. C. 876 (Lah); 43 B,

b S5 P.R, 1917; 93 1. C. 87 (Lah.); 43 B. 376 (R.£.).
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Tmyprisonment, illness, poverty or difficulty in pro.
curing Court Fee Stamps may constitute a sufficient
cause.

The applicant or appellant being purdanashin is not
per se sufficient cause for extension. (1)

6. (1) Wherea ;Lerson entiltiled to ix;stitul::a 8 suit
N or make an application for the execun-
Legal disabiity. tion of a decree is, at the time from
whivh the period of limitation is {0 be reckoned, a
minor, or insane, or an idiot, he may institute the suit
or make the application within the same period after
the disability has ceased, as would otherwise have been
allowed from the time preseribed therefor in the third
column of the first schedule.

{2) Where such person is, atthe time from which
the period of limitation is to be reckoned, affected by
two such disabilities; or where, before his disability
has ceased, he is affected by another disability, he may
institute the suit or make the application within the
same period, after both disabilities have oceased, as
would otherwise bave been allowed from the timo so
presoribed. ‘

(8) Where the disability continues up to the death
of such person, his legal representative may institate
the suit or make the application within the same period
after the death ss would otherwise have been allowed
from the time so prescribed.

(4) Where such representative is at the date of
the death affeoted by any such 'disability, the rules
contained in subsections (1) and (2) shall apply.

L

1. 66 P. R. 1691.
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Tustrations.

{a) The right to sue for the hire of a boat acorves
to A during his minority. He attaios
majority four years after such aceruer. He
may institute his suit at any time within
three years from the date of his attaining
majority.

(&) A right to sue accrues to Z during his
minority. After the acorner, but while Z is
still a minor, he becomes insane. Time
runs against Z from the date when his in-
sanity and minority cease.

(¢) A right to sue acorues to X during his
minority. X dies before attaining majority
and is succesded by Y, hisminor son. - Time
runs against, Y from the date of his attain-
ing majority.

6. This section does not operate in favour of an
Whether ope- appellant. It works in favour of a
rative in asppel- plaintiff or an applicant minor suing
lants, favour through next friend. But &
whether operative in appellants, favour minor can sue
through & next friend.

Time is not enlarged in any case ‘for more than
three years. )

7. 'Where one of several persens jointly entitled
Disability of to institute a suit or make an applica-

one of several tion, for the execution of a decree is
plaintifis or - under any such disability and a
applicants.

discharge can be given withount the
concurrence of such person, time will rup against them
all : but, where ‘no such discharge can be givenp time
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will not run as agaiast any of them until one of them
becomes capable of giving such discharge without the
concurrence of the others or until the disability has
ceased.

Tlustrations.

() A incurs a debt to a firm of which B, C. and
D are partners. B is insane, and C is aminor.
D can give a discharge of the debt without
the councurrence of B and C. Time runs
against B, C and D.

(%) A incurs a debt to a firm of which E, F and
G uare partners. ¥ and F are insane, and G is
a minor. Time will not run against any of
them until either E and F becomes sane, or
G attains majority. See under section 6.

Joint decrec-holders--ope free from disability. -
Where there are joint decree-holders and some or one
of them can not give a full discharge, disability of one
saves entire decree.

Joint Hindu family—manager’s power to give dis-
charge.—In the case of a joint Hindu family, where tbe
right of suit is vested in all the members jointly, if the
manager can give a full discharge, without the minor
member’s, concurrence, time would run against all the
members. {1)

But a de facto guardian of & mioor can not give a
full discharge (2).

1 2210, 76 (M.; 44 R C.566; 52 L. C, 725,
2. 50 L C. 730.
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Obligees=tenants«in-common.—Where the debt is in
favour of several creditors, who are not joint tenants
Lut tenants-in-common, the minority of a minor credi-
tor cannot save time, against those who are of age.(1).

Co-owners, Coheirs, Joint Trustees, Joint Payees-Test
of-for availing of this section. The test for this section
being available 1o co-owners, Co-heirs eto is, whether the
adult co-owner ete. could give a valid discharge.

9. Where once time has begun to run, no sub-
Contingons run.  5°0200% disability or inability to sue
ning of time. stops 1t.

Provided that, where letters of administration to
the astate of a creditor have been granted to his debtor,
the runniug of the time prescribed for a suit to recover
the debt shall be suspended while the administration
continues.

COMMENTARY.

. In terms, this section applies to suits but the
principle thereof is applicable to executions, as well.

10. Notwithstanding anything hereinbefore con

. tained, D0 suit against & person i
exim ;ﬁ:};ﬂ:ﬁ whom property h%s become ‘vested
and their re-  in trust for any specific purpose, or
presentative. against his legal reprosevtatives or as-
gigns (not being assigns for valuable consideration), for
the purpose of following in his or their hands such pro-
perty, or the proceeds thereof, or for an account of such
Eroperty or proceeds, shall be barred by any length of

me.

1. 25 Al 155,
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11. (1) Suits ingtituted in British India on contracts
entered into in a foreign country are
its on forei ; 1 country
coggmctg? orelsa subject to the roles of limitation con-
tained in this Act.

(2) No foreign rule of limitation shall be a defence
to a suit instituted in British India on a ¢ontract, enter-
ed into in s foreign country, vnless the rule has ex-
tinguished the contract and the parties were domiciled
in such country during the period prescribed by such
rule.

COMMENTARY.

As a generalrule, Lex Fori governs the limitation
of an action. Butif the Lez Loei Contractus extingu-
ished the right befors the acotion was brought, then, the
suit cannot lie even if the suit is not time-barred
according to Lex Fori.

12. (1) In computing the period of limitation
Exelosh " prescribed for aeny suit, appeal or
vmo In legal EPplication, the day from which sue-
proceedings. period is to be reckoned shall be ex-

cluded.

(2) In cowmputing the period of limitation pres
cribed for an appeal, an application for leave to appeal
and an application for a review of judgment, the day on
which the judgment complained of, was pronounced, and
the time requisite fur obtainiug a copy of the desree,
sentence or order applead from or sought to be review-
ed, shall be excluded.

{8) 'Where a decree is appealed from or sought to
be reviewed, the time requisite for obtaining a copy of
thedjr‘xidgment on which it i founded shall aleo be ex-
cluded.



APPENDIX No. 14 259

(9 In computing the period of limitation pres-
cribed for an application to set aside an award, the

time requisite for obt#ining & copy of the award shall be
excluded.

COMMENTARY.

Time requisite.~The period required for obtaining
copy begins after and not before the application has been
put in and even then, from the date on which an applica-
tion which is ‘it order’ has been deliverrd. Although, it
was held that ander proper circumstances when an ap-
plication for copy is dismissed for non-payment of Stamp
Fea and subsequently, a second application is made, the
Court may exclude the time from the date of the firss

application. (1) The same result wonld follow it the
first application is mislaid. (2;

_Application for copy—time for appeal expired. ~The
period for procuring ecopies can bs excluded only, if

the application is made while the time for an appeal
has not expired. (3)

Time requisite--reference to copying agency-or in
absolute.~—~‘Time requisite’ in fact, means the' time
taken up by the Copying Department in fornishing
copies. It does not mean only the period nacessary for
making out copies.

Time requisite-~period between the date on which
the copies were vready--and the date om which they

1. 50 T. C. 518,
28 1. C. 524.

. 25 B, 586; 55 L €, 406; 25 B, 581; 42 L O,
965: ¢f. 49 I, C. €64.

o050
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reached the  applicant by post.—No exclu-
gion of time Dbetween the date on which th.
copies are made and that on which they reached
the applicant can be allowed but the same period ma
be allowed for under Section B, ante. :

Time excluded-copies obtained a second time.—
Time can be excluded for obtaining one sew of copies ;
the appellant can not get a secont period by applving
for » second time and in a single pefition, all the neces-
sary copies should be obtained.

Who can apply for copies?—Auny person on behalf
of the appellant can apply. (1)

Second appeal-~time for copy of first Court's judg-
ment not allowed.—Under Section 12 au allowance can
be made only, in respect of the copies of judgment ete.
appealsd against. It does not apply to. the time taken
in obtaining copies of the judgment of the trial court
(27 Nor is the time taken up by “iranslation to be
excluded. :

13. In computing the period of limitation pres-
cribed for any. suit, the time during which the defendant
‘has been absent from DBritish India and from the
territories beyond British India under the administra-
tion of the Government shall be excluded.

COMMENTARY.

Joint debtors--one absent from India,—The absence
of one debtor saves timue against all joint-debtors. (3)

1. 43 M, 633,
2, 82 B. 14 (.B); 68 1. C.717; 721, C. 197,
5.*44 1 C.466 Mad; o/ 88 M. 419,
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14. (1) Ia computing the period of limitation pres-
cribed for any suit, the time during which the plaintiff
has been prosecuting with due diligence another civil
proceeding, whether in a court of frst instance or in
a Court of appeal, against the defendant, shall be ex-
cluded. Where the proceeding is founded upon the
same cause of action and is prosacuted in good faith
in & Coart which, from defect of jurisdiction, or other
cause of a like nature, is nnable to entertain it. :

(2) In computing the period of limitation, prese
‘eribed for any application, the time during which the
applicant has been prosecuting with due diligence
another civil proceeding, whether in a Court of first
instance or in a Court of appeal, against the same
party for the same relief shall be excluded, where
such proceeding is prosscuted in good faith in a cours
which, from defect of jurisdiction, or other cause of
& like nature, is unable to entertain it.

Explanation I,—In excluding the time during
which a former suit or application was pending, the
day on which that suit or application was instituted
or made and the day on which the proceedings therein
ended, shall both be counted.

Ezplanation 11— For the purposes of this section a
plaintiff or an applicant resisting. an appeal shall be
deemed to be prosecuting a proceeding.

. Explanation IIL - For the purposes of this section,
misjoinder of parties or of causes of action shall be
doemed to be a caunse of a like nature with deiect of
jurisdiction.

COMMENTARY.
Parties-substantially the same.—The parties ineboth
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the proceedings should be substantially the same. (1)

Due diligence.~The question of due diligence is in
each case, a quustion of fact. If the delays are due to
the action of the Court there is no absence of due dili-
gence (2).

Court ordered the plaint to be returned-date of the
termination of the proceedings —The general concensus
of legal opinion is that the proceedings terminate on the
date on which the plaint is returned or is ready to be re-
turped to the plaintiff. (3}

Time limit expired during the vacation-suit on the
day of the reopening of the Court whether Section 14
applicable.—This section appears to me to be applicable
even if the suit is lodged in the wrong Court on the re-
opening thereof after the vacation (4).

15. (1) In computing the period of limitation

Otvil + roceadin prescribed for any svit or application
contrasted — witp  for the execution of a decree, the in-
criminal Proceed- stitution or exeeution of' which has
ing. been stayed by injunction or order,
the turn of the continuance of the injunction or order,
the day on which it was issued or made and the day on.
which it was withdrawn, shall be exeluded. ‘

(?) TIn computing the period of limitation pres-
cribed for any swit of which rotice has been given in
accordance with the requirements of any enactment for
tha time being in force, the period of such notice shall
be excluded.

4

1. 1 Pat. 506,

2 701 C 613,

8. 921 C 373 (M). »
*4. (1913) 18 L C. 12} (O).
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17. (1) Where a person who would, if he were
living bave a right to institute a snit or make an appli-
cation dies before the right acorues, the period of limi-
tation shall be computed from the time when there is a
legal representative of the deceased, capable of institut-
ing or making such suit or application.

(2) Whers a person sgainst whom, if he were
living, a right to institute a suit or make an application
would have accrued, dies before the right accrues, the
period of limitation shall be computed from the time
when there is a legal representative of the deceased
against whom the plaintiff may institute or make such
suit or application. o

{3) Nothing in sub-sections (1) and (2) applies to
suits to enforce rights of pre-emption or to suits for. the
possession of the immovable property or of an heredi-
tary offica.

18, Where any person having a right to institute
a suit or make an application has, by means of fraud,
been kept from the kuowledge of such right or of the
title on which it is founded.

Or where any document necessary to establish such
right hus been fraudulently condealed from bim, the
time limited for iuatituting a suit or makiug an &ppli-
eation

(a) against the porson guilty of the fraud or acces-
sory thereio, or

() against any person claiming throngh him other-
wise thao in good faith and for a wvaluable counside-
ration, shall be computed sfrom the time wheg the
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fraud first became known to the person injurionsly
affected thereby, or, in the case of the concealed docn-
ment, when he first had the means of producing it or.
compelling its production. :

COMMENTARY.

Fraud, antecedant or subsequent to the cause of.
action.—The acts of fraud may precede or be concur-
rent or follow the accrusl of a cauvse of action. (1)

Burden of Proof.—The person alleging fraud must
prove it (2)

Fraud who shuold be guilty of.~The fraud must be
commmitted by the defendant or his agent or some
through whom he claims.

Terminus a quo.—The time to run from the date
on which the fraud became 4nowun to the plaintiff.

19 Where, before the expiration of the period pres-
eribed for a suit or application in respect of any proper-
ty or right, en acknowledgment of liability in respect
of such property or right has been made in writing,
signed by the party against whom such property or
rightis claimed, or by some person through whom ha
derives title or liability, a fresh period of limitation shall
be computed from the time when the acknowledgment
was 80 signed.

(2) Where the writing containing the acknow-
ledgmeunt is undated, oral evidence may be given of the
time when it wes signed ; but subject to the provisions

1, 601C. 801 /C); 851 C. 622 (Pat~
2,86C. 654; 41 1.C, 985 (Pat).
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of the Indian Evidence Act, 1872, oral evidencs of its
countents shall not be received.

Exrplanation I.—For the purposes of this section an
scknowledgment may be sufficient though it omits to
specify the exact pature of the property orright, or
avers that the time for payment, delivery performance
or enjoyment had not yet come, or is accompanied by a
refusal to pay, deliver, perform or permit to enjoy, or is
coupled with a claim to a set-off or is addressed to a
person other than the person entitled to the property or
right.

Explanatian 11.- For the purposes of this section
‘signed’ means signed either personally or by an agent
duly aunthorized in this behalf.

Explanation III.—For the purposes of "this section
an application for the execntion of a decree or order . is
an application in respect of a right.

COMMENTARY.

Acknowledgment-part debt-of-or present subsisting
debt-of.~ T'he acknowledgment inorder that 1t may come
within the purview of Section 19, must be of ezisting,
subsisting debt. The acknowledgment must be so
qu;]ded as to signify that the debt is still due, and un-
paid.

__ But an acknowledgment of a debt in the past,
withont express denial of the existence of the same at
the present, tims, is snificient.

Admission of some or part of debt,

The wording “liability ip respect of such property
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or right” implies thaz an acknowledgment with respect
to some or a part of the debt is sufficiant, to give a fresh
period of limitation for the whole debt. (1) '

Promise to pay a debt, when proved.—[f tha debtor
promises to pay the debt if proved, it is a sufficient un-
conditional acknowledgment. (2}

Acknowledgmentwwithout prejudice.—Acknowledg-
ment in a letter marked “without prejndice” is ne
acknowledgment.

Ackoowledgment-only offering a compromise,—A
letter offering only to compromise matters is not an
unconditional acknowledgment. (3)

Acknowledgment-regaest for time or coupled with
expressions of refusal or imability to pay.—Such an
acknowledgment is sufficient under this section. But
a mere willingness to go into account, the debto,
insisting that nothing was due, is no acknowledgmentr

although & mere request to the creditor “to send in his
account was held to be sufficient’. (4)

Signed.—The signatures should be appended to the ,
acknowledgment by the debtor himself: But initials
(&) or the printed signatures may be sufficient. (6)

Acknowledgment-unstamped.— An acknowledgment

1, 431, C, 893 (C~

2, 461 097 (M)

8. 42 Al B90 Cje2 B. L. R. 043,

40 116 Pn R- 1881] 42 Chu Dc 424; 23 B. Ih Rl 1231-
b. 15 M, 264,

6.' 6 C, at p, 846,
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if unstamped is valuless for anv purpose except & col-
Jateral purpose. (1). -

Date of acknowledgment-Parol evidence—~—Where,
the acknowledgment is undated, oral evidence can bae
given to prove the same.

Acknowledgments in statement as witness in the
Court (provided it is signed), in & will, in the Sub-
Registrar’s endorsement (signed by the debtor) in an
affidavit, in pleadings, in a balance sheet, telogram (the
original bearing the debtors’ signatures) in an insolven~
cy Schedule: may all be sufficient as acknowledgments.

Acknpwledgment-tg whom to be made~The
acknowledgiment may be made even to third persons
{2).

In the following ocases, the acknowladgmeuta were
deemed sufficient:—

The acknowledgment of the mortgagor (3)orin
8 conveyance executed by both the creditor and the
debtor; acknowledgment by a counsel on behalf of
his client (4) promise by surety to make up the
principal debtors’ deficiency.

But the following ackoowledgment were con-
sidered insufficient :—

Kxecutor's letter informing the oreditor that he

18 B,614; Ch 21 B. 201 F B,
36 A 437; 43 P. R. 1910,

36 All, 264 at p. 267, ,

22 B. 122; 23 O. 374,

Lol o8 8 o

-



268 REGULATION OF ACCOUNTS ACT
had registered the creditors’ claim.

Difference between an acknowledgment under S. 19

and S. 25 Indian Contract Act—An acknowledgment

- under this section to ba valid, must be made before the

period of limitation has run out while the promise to

pay under S. 25 of the Indian Contract Act may be
‘made after the period of limitation.

20. (1) Where interest on a debt or legacy is,
Effect of Day~ before the expiration of the prescrib-
memt of intereys €d period, paid as such by the person
as such or of part Jiable to pay the debt or legacy, or
payment of prine by his agent daly anthorized in his
cipal. .
behalf, or where part of the princi-

pal of a debt is, before the expiration of the pres-
cribed period, paid by the debtor or by his agent- duly
authorized in this behalf, a fresh peried of limitation
shall be computed from the time when the paymeat:

was made.

Provided that, save in thé case of a payment of
interest made bofore the ist day of January 1928, an
acknowledgment of the payment appears in the hand-
writing of, or in @ writing signed by, the person mak-
ing the payment.

(2) Where mortgaged land is in- the possession of
Esfect of receipt the mortgagee, the receipt of the
of prﬁnf:u d.Of rent or produce of such land shall
mortgag be deemed to be a payment for the'

.

1. b9 P. R. 1901.
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purpese of sub-section (1).

Ezplanation.~~Debt includes money payable under
a decree or order of Court.

COMMENTARY.

Scope.~This section extends in express terms
to s debt or legacy, and therefore, it does not apply
to the interest due under the mortgage (2).

Interest paid as such—Thse payment does not
take the case ont of limitation, unless the amount is
paid expressly, as inferest. (3) So where payments
are made by a debtor towards the satisfaction of a
debt, without any express mention of the principal
“or interest, the payments do not enlarge the time. (4)

Change of Law.—~The proviso to this section as
given above Is 85 substituted for the old proviso by
pection 2 of the Indian Limitation (Amendment) Act,
1927. The old proviso was worded as follows 1w

“Provided that, in the case of part payment of
the principsl of a debt, the faot of the payment ap-
pears in the handwriting of the person making thesame”.
Under the old text of the proviso, it is necessary that
the fact of the payment towards the principal, should
appesr in the handwriting of the person making the
same, but this restriction does not apply to interest

1. 1886, 10 B, 71; 1883, 7 B, 5156; 1915; 80 I. C.
491 (Pun); 119 P. R. 1908 ; 66 P. R. 1904 ; 102 P. R. 1908;
1883, 7 B. 414; 1919, 52 1. C. 115 (Pun.)

2. 231 C, 959; 28 A, 167; 46 B, 1000; 83 L. C. 161,

8. 87 L C. 746 (O).

4,  20L O, 87 (C), *
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Under the new text of the proviso, even the payments of
interest made on or after the 1st of January, 1928 should
appear in the handwriting of the person making it.

Question. Wil payx.n.ant'. expressed as towards
interest? suve time ? ‘

The wording of this section shows that the pay-
ment towards interest even if no interest has been
agreed upon between the parties, will save limitation

Payment--whether necessarily in money.—The pay-
‘ment need not be in money, it may be in any mode
" or form equivalent to monay. '

In the hand-writing of the person making the same,
~1In case the payer is literate person, the writing should
be in the hand of the same person as haz made the
payment. (1)

Payment by mooey order or cheque.—A  payment
made by & cheque signed by the debior or a money
order, coupon of which is signed by him is suffi-
cient. (2)

Joint debtors.— Handwriting of : where thero are
two joint debtors, it is not sufficient that one should make
the payment snd write it in his own hand. Itis ne-
cessary under this section that though one may write,
yot both shonld sign. (3)

Payment--by a third person on the debtor's behait
- Payment by any one which can be construed as

1, 4471.C. 516 (O
2 2 B L, R 854
3.* 27 AllL 575 See 19 A 807; 1. P. R, 1897,
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that by agent of the debtor is sufficient, e, ¢, the pay-
ment by the Court is to be treated as of this kind. (1)

Burden of proof.—The burden of proof lmdai' this
gection is vpon the plaintiff. .

21. (1} The expression ‘‘agent duly suthorized
in this behalf” in sections 19 and 20
shall, in the case of a person under
disability, include his lawiul giardian,
comiittee or manager, Or an agent duly authorized
by such guardian, committee or manager t6 sign the
acknowledgment or make the payment. )

Apent of person
under disability,

] .

(2) Nothing in th:l said sections renders ome of
several joint contractors, partners
ledgment » P ;
of"'kl‘::;’mmﬁmeﬁy executors Or mortgagees charge-
ona  of several able by reason only of a written
%%l.lt contractors, geknowledgment sigued or of a
payment made by, any other, or others

of them.

.

1. 46 M. L. J. 453.
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Art, 52,~For the price of goods Thres The date of the de-
sold and delivered, years.livery of the gooda,
where no fixed period
of credit is agreed
wpon.

Art, 53.-For the price of goods Three When- the peried of
gold and delivered to years.oredit expired.
be paid for after the
expiry of a fixed
period of eredit

Art. 5¢.~For the priceof gooda Threa When the peciod of
gold and delivered to years.the  proposed  bill
be paid for by a bill olapeea,
of exchange, no such
bill being given,

Art, 57.--For money payable Three When the losn is
for money lent. years,made,

Art. 58,—Like suit when the Three When the obegue is
lender has given a years.paid.
shequa  for, the ‘
money.

Art, 69.—For money lent Three When the cheque in
under sn sgreement yearspaid.
that it phall be pay-
able on demand.

Art, 60,—-For mwoney depasited Three When the demand ia
onder an'agresmont years.made,
that it shell be ppy-
sble v CGeousta, -
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viuding money of a
customer in  the
bands of hia banker
#o payable.

Art, 61 —For monay psyable Three When the money ia
to the plaintiff for yearspaid.
money paid for the
defendant.

Art, §2,—For money payable Three When the money is
by ths defendant yesra.received,
to the plaintff for
money resceived by
the delendant for
the plaintiff’a wse.

Art, 63.~For money payable Thres When thé JInterest
for interest upon years,becomes due.
money «due from the
dofendant to the
plaincitf,

Art, 64,~-For money payablo Thres 'When the acoounts
to the plaintiff for years.are stated in writing

wmoney found to be signed by 1he defendant
dne from the defend- or his 'mgent duly
snt to the plsintiff suthorised ia this be.
oun soggunts stated helf, unless where the
between them, debt is, by a simnl-

taneous agreement in
writing signed ag aforo+
said, made payable at &
futuve time, snd then
when that time arrives.
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Art, 66.—~0n & single bond, Three The day so apecified,
Whers a day is vears,
apeoified for pay-
ment,

Art. 67,~0On a single bond, Three The date of executing
where no such day years.the bond,
is speoified.

Art. 68,—On o bond smbject Three When the condtion
to » condition, yoars.is broken,

Art. 89,—0n o bill of ex- Three When the bill or note
change or promissory yesrs.falls due,
note payable &t s
fixed time after date.

Art. 710--On & bill of ex- Three When the bill is pre-
ochange payable at years,sented,
sight, or after sight,
but not at & fixed
time,

Arx, T4.~On a promissory note Thres Theexpiration of the
or bond payable by yearafirat term of payment
inatalmenta. a8 to the part then pay-

sble; and for the other
parts, the expiration of
the respeotive terms of
payment,

Art, 75.~-On & promissory Three When the default is
note or bond payable years.made, unless where the

by instalments, payee or abligee walves
which provides that, the benefit of the pro-
if defanlt be made vigion, snd them when
in payment of one or fresh default is made in
more inptalments, the reapeot of which there

whole shall be due, is no euch waiver.
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Art, 76,~~On a promissory Three The date of the deli-
note given by the years.very to the payee.
maker to & third
pordon to be deliver-
ed to the payee after
8 oertain event should
happen,

Art. 80.~~Suit on u bill of ex~ Three When the bill, nate
change, promissory years.or bond becomes pay-
mote, or bond not uble,
herein expressly pro-
vided for.

Art, 81,~~By & surety sgainet Three When the sursty
the principal debtor. yeara.paya the creditor,

Art, 82.—By » surcty agsinst Three When the serety

a co-sursty. yoarg.pays anything in
excess of hin own
abare.

Art. 85.~~For the balance due Three The cloae of the year
on & mutnal open and yearsin which the last item

oonourrent account, admitted or proved ia
where there have entered in the sccount;
‘been resiprocal de- such year to be compui-
mands hetween the od as in the seoount,

parties,



Appendix No. 15.
ENGLISH MONEYLENDERS ACT, 1927.
{17 &' 18 Greo. 5. Ch, 21).

An Act to amend the Law with respect to persons
carrying on business as Moneylenders.

(29th July 1927),

Be it enacted by the King’s most Excellent Majesty,
by and with the advice and consent of the Lords
Bpiritual and Temporal, and Commons, in this present
Parliament assembled, and by the aunthority of the same
a3 follows :—

1. (1) Everybm.oneylerider, whether carrying on
usiness alone or as & partner in a
taﬂﬁmﬂ ?uew t‘:; firm, shall take out annuurl)ly in respeot
Mopey-lenders.  of gvery address at which he
carries on his businesa as such, an excise licence (in this
Act referred to as “a moneylender’s excise liconce”),
which shall expire on the thirty-first day of July
in every year, and, subject as hereinafter . provided,
there shall be charged on every moneylender's excise
licence an excise duty of fifteen pounds, or if the
licence be taken out not more than six months before
the expiration thereof, of ten pounds.

Provided that-

{a) the duty cliargad on any moneylender’s excise
licence which will expire on the thirty-firss
day of July 1928, shall, notwithstanding that
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the licence may be taken ont more than six
months beforethe expiration thereof, be a
duty of ten pounds; and

{b) where moneylender's excise licences. are
taken out by two or more moneylenders
in respect of any address or addresses at
which. they ecarry on their business as
partners in a firm, the Commissioners of
Customs and Excise shall remit, or if the
duty hes been paid repay, to the firm a
sum equal to the aggregate of the duties
charged on such wnumber of the licences
taken outas exceeds the number of the
addresses in respect of which they are
taken out; and

(¢) where it is proved to the satisfaction of
the Commissioners of Customs and Excise
that there is in force a licence for carrying
on the business of & pawnbroker at sany
premises in respect of which a moneylender’s
excise licence is taken ount by the person
carrying on the business, the Commissioners
shall remit, or if the duty bas been paid
yepay, to that person suck part of the
duty charged on the moneylender’s excise
licopoe as is equal to the amount of the
duty paid in respect of the licence for
carrying on the business of a pawubroker,
- for where in suy such case moneylender's
excise licences ate taken out by partners
in a fim in respect of the premises, the
remission on repayment shall be made to

the finn. ’



. 978 REGULATION OF ACCOUNTS ACT

(2) Sobject to the provisions of this Act, money-
londers’ excise licences shall be in such formm as the
Customs and Excise may direct, and shall be granted
on payment of the appropriate duty by any officer of
Customs and Excise authorised by the Commissionars to
grant them, and regulations made by the said Commis-
sioners may make provision as to the procedure to be
followed in making application for moneylenders’ excise
licences:

Provided that a moneylender's excise licence
ghall be taken- out by a moneylender in his true
name, and shall be void if it be taken out in any
other name, but every moneylender's excise licence
shall also show the moneylender's authorised name
and authorised address.

(3 If any preson—

(@) takes out a moneylender's excise licence in
any name other than his troe name; or

(b) curries on business as a moneylender
without having in force s proper money-
lender’s excise licence authorising him so
to do, or, being licensed as & moneylender,
carries on business as such in any name other
than his authorised name, or at any other
place than his authorised address or addresses
or

(¢) enters inio any agreement in the course of
his business as a moneylender with respect,
to the advanca or repayment of money
or takes any security ,for money in the
course of his business 29 moneylender, other«

wise than in his authorised name ;
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he shall be guilty of a contravention of the
provisions of this Act and shell for each offence be
liable to an excise penalty of one hundred pouns:

Proviled that on a second or subsequent conviction
of any person (other than & company) for an offence
under this subsection, the court may, in lien of or in
addition to ordering the offender to pay the peualty
aforessid, order bim to be imprisoned for a term not
exoeeding three months, and an offender being & company
shall on a second er subsequent conviction be liable to
an excise penalty of five bundred pounds.

2 (1) A mgn&ylendags excise licence ghall not

e granted except to a person, who

Certificate | _re hold% a cerﬁ.ﬁeatapgmntedp in mecord
quired for Grant : e

of Money-lender’s ance with the provisions of this

Licenca. - section authorising the grant of the

licence to that person, and a separate certificate shall

be required in respect of every separate liconce. Any

moneylender’s excise licence granted in contravention

of this seotion shal} be void.

{2} Certificato under this section (in this Act
referred to as ‘‘certificate”) shall be granted by the
petty sessional court having jurisdiction in the petty
sessiopal division in which the moneylender's business
is to be carried on, so, however, that within any
part of the metropolitan police district for which a
police court is established, & certifcate shall not
be granted except by a pulice magistrate.

(8) Kvery cortificate granted to s moneylender
shall show his true name and the name under which,
and the address at which, he is aunthorised by the
certificate to carry on businessas such, and a certifiticate
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shall not authorise a-moneylender to carry on business
at more than one address, or uuder more thau one
name, or under any name which includes the word
“bank” or otherwise implies that he carries on banking
business, and no certificate shall anthorise & money-
lender to carry on business under any name excepti—

(@) his true name; or

(b) the name of a firm in which he is a partner,
not being a firm required by the Regis-
tration of Business Names Act, 1916, to be
registered; or

(¢) & busipess name, whether of an individual
~or of a firm in which he is a partner,
under which he or the firm has, at the
passing of this Act, been registered for
not less thau three years both as a monay-
lender under the Moneylenders Act, 1900,

snd under the Registration of Business

Names Act, 1916.

{4) A certificata shall come into force on the date

specified therein, and shall expire on the next following
thirty-first day cf July.

(6) A Becretary of State shall make rales with
respect to the procedurs to be foilowed in making
applications for certificates (including the notices to
be given of intention to make such an application), and
certificates shall be in such form as may be prescribed
by rules so made.

(6) A certificate shall not be refased except on
some one or more of the following gronnds—

. .
") that statisfactory evidence has not been
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produced of the good character of the
applicant, and in the case of a company of

the persons responsible for the management
thereof;

(b) that astatisfactory evidence has been
pro tuced that any person responsible or
proposed to be that the applicant to be
responsible for the management of the
business as a moneylender, is not a fit
and proper person to hold a certificate;

(¢) that the applicant, or any person responsible
or proposed to be responsible for the
management of his business asa moneylender,

is by order of a court disqualified for
holding a certificate;

(d) that the applicant has not complied with
the provisions of any rules made under

this section with respect to applications
for certificates,

(") Any person aggrieved by the refasal of a
petty sessional court to grant a certificate may appesl
to & court quarter sessions in manner provided by the
Summary Jurisdiction Act as if the refusal were an order
of & court of Summary Jurisdiction.

3. (1) Whers any person, being the holder of a
Suspension wnd certificate, is convioted of any offence
Forfeiture of under this Act or under section two
Moneylender's or four of the Betting and Loans

Certlficates (Iofants) Act, 1892, or the Money-
lenders Act, 1900, the court-=

(a) may order that any certificate held by tha
person, and in the case of a partubrin a
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firm by any other partner in the firm,
shall either be snspended for such time as
the court thinks fit, or shall be forfeited,
snd may also, if the court thinks fit, diclare
any such person, on auy persou responsible
for the mauagement of the moneylending
business carried on by the person convicied
to be disqualified for obtaining a certificate
for sach time as the court thinks fit; and

(b) shall canse particulars of the conviction
and of any ordermade by the court under
this subsection to be endorsed on every
cortificate held by the person convicted
or by any other person affected by the
order, and shall cause copies of those
particnlaras to be sent to the authority by
whom any certificate s0 endorsed was
granted, and to the Commissioners of Cas-
toms and Excise: :

Provided that, where by order of & court, & certifi-
cate held by any person is ruspended or forfeited or any
person, is disqualified for obtaining a certificate, he may,
whether or notheis the person convicted, appeal against -
the order in the same manner as any person convicted
may appeal against his convietion, and the ecourt may,
if it thinks fit, pending the appeal, defer the operation
of the order.

(2) Auy certificate required by a Conrt for endorse-
ment in accordance with the foregoing provisions of
this section shall be produced, in such manner and
within such time as may bs directed by the court, by
the person by whom it is held, and uny person who,
without reasonable cause, makes default in producing
‘any certificate so required shall, in respect of each
ofiefice, be liable on summary conviction toa penalty



APPENDIX No. 15 283

not exceeding five pounds for each day during which
the default eontinues.

(8) Whore a certificate held by any person is
ordered to be smspended or to be forfeited nnder the
foregoing provisions of this section, any moneylender's
excise licences granted to that person, whether in
pursnance of that or any other certificate, shall be
suspended doring the period for which the certificate

is ordered to be suspended or become void, as the case
may be, '

4, (1) Subsection (2) of scoction 2 of the Comi
anies (Particulars as to Directores

Name 9 be stated IAo:st, 1917, (which requires certain
itsaed by Money- particulars to be published in trade
lenders catalogues, trade circulars, show vards
and business letters) shall apply with the vecessary
modifications to every company licensed under this
Aot notwithstanding that the company was registered
or had established a place of business within the United

Kingdom on or before the twenty-second day of
November, 1916.

(2) 'Without prejudice to the provisions of the
last foregoing section and of section 18 of the
Registration of Business Names Act, 1916, a money-
lender shall not, for the purposes of his business as
such, issue or publish, or canse to be issned or publishs
ed, any advertisement, circular, business letter, or
other similar document which does not show—

(a) in such manner as to be not less conspicuous

than any other vsme, the authorised name
of the moneylender; and

(b) oxcept in the ocasa of an advertitement
published in & newspaper, any namey other
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than his suthorised name, under which the
moeneylender, and in the case of a firm any
partner therein, was before the commence-
ment of this Act registered as s money-lender
under the Moneylenders Act, 1900;

and any moneylender who acts in contravention
10 o sub-section shall be liable on summary coviction
toa fine not exceeding twenty pounds in respect of
each offence.

(3) If a moneylender, for the purposes of his
business as such, issue or publishes or causes to be
jssued or published, any advertisement, ecircular or
document of any kind whatsoever containing expres-
gions which might reasonably be held to imply that
be carries on banking bussiness, he shall on summry
conviction be liable to a fine not exceeding one hundred
pounds, and on & second or subsequent conviction, in
lien of or in addition to such a fine as aforesaid. to
imprisonment for a term not exceeding three months
or in the case of a zecond or subsequent conviction
of an offender being a company, to & fine not
exceeding five hundred pounds.

5. (1) No person shall kngwingly sond or deliver

or cause to besent or deliversd to

Mﬁfgﬁ‘é’ﬁ"{ﬁé Ad. eny person except in response to his

vertisements. written request any circular or other

document advertising the name,

address or talephqua._number of a moneylender, or
containing an iovitation.— K

(a) to borrow money from a mouneylender;

(4) to enter int o any transaction involving the
borrowing of tioney irom a moneylender;
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(c) to apply to any place with a view to
obtaining information or advice as to
borrowing any money from a moneylender,

(2) Subjeot as hereinafter provided, no person shall
publish or cause to be published in any newspaper or
other printed paper issued periodically for public
eirculation, or by means of any poster or placard, an
udvertisement advertisiog any such paruculars, or
containing any snch invitation, as aforesaid : -

Provided that an advertisement in conformity with
the requirements of this aot relating to the use of names
on mouey-lenders’ documents may be published by or
on behalf of & money.lender 1 any news-
paper or in any such paper as aforesaid or by
means of & poster or placard exhibited at any authorised
address of the money-lender, if it contains no addition
‘0 the particulars necessary to comply with the said
requirements, except any of the following particulars,
that is to say any authorised address at which he carcies
on business as & money-lender and tha telegraphic
address and telephone number thereof, any address at
which he formerly carried on business, & statement that
he lends money with or without security, snd of the
bighest and lowest sums that he is prepared to lend, and
a statement of the date on which the business carried om
by him was first established.

{3) No money-lender or any person on his behalf
shall employ any agent or canvasser for the purpose of
inviting any person, to borrow mousy or to eater iuto
any transaction involving the borrowing the money
from a money-lender, and no person shall act as such
agent or canvasser, or demandor receive direotly or
indirectly any sum or other valuable consideration by
way of commission or otherwise for introduging or
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undertaking to introduce to a money-lender any person
desiring to borrow money.

(4) 'Where any document issned or published by
or on behalf of & money-lender purports to indicate the
terma of interest upon which he is willing to make loans
or any particular loan, the docnment shall either express
the jnterest proposed to be charged in terms of a rate
per cent per annum or show the rate per cent per annum
represented by the interest proposed to be charged as
calenlated in accordance with the provisions of the
First Schedule to this Act.

(6) Any person acting in contravention of any of
the provisions of this section shall be guilty of a mis-
demeanour and shall in respect of each offence be
lable, on convietion on indictment, to imprisonment,
for a term not exceeding three months or.a fine not
exceeding one hundred pounds, or to both such impri-
sonment avd fine, and, on summary conviction to
imprisonment for a term not exceeding one month or to

a fine'not exceeding twenty pounds, or to both such
imprisonment and fine,

(6) 'Where it ix shown that a money-lending tran
saction was brought about by a contravention of any of
.the provisions of this section, the transaction shall, not-
withstarding that the money-lender was duly licensed
under this Act, be illegal unless the money-lender

proves that the contravention ocourred withous his con-
sent or connivance,

6. (1) No contract for the repayment by a borrower

of mopey lent to him or to any agent

1 enﬁ:;!: au{g::g on his behalf by a money-lender after
the commencement of his Aot or for

the payment by him of interest on money so lent and
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no security given by the borrower or by any sach agent
as aforesaid in respect of any such contract shall be
enforceable, unless a note or memorandum in writing of
the contract be made and signed personally by the
borrower, aud unless a copy thereof be delivered or sent
to the borrower within seven days of the making of the
contract; and no such conmtract or security shall be
enforceable if it is proved that the note or memorandum
aforesaid was not signed by the borrower before the
wmoney was lent or bafore the security was given, as the
case may be.

{2) 'The note or memorandum aforessid shall
contain all the terms of the contract, and in particular
shall show the date on which the loan is made, the
amount of the principal of the losn, and, either the
interest charged ou the loan expressed in terms of a
rate per cent per annum, or the rate per ¢ent per annam
reprusented by the interest charged as calculated in

accordance with the provisions of the First Schedule to
this Act.

7. Subject as hereinafter provided, any contract
Prohib ; made after the commencement, of this
rolibition  of Aot for the loan of money by a money-
Compound  In . . ¥
terest and  Pro- lender shall be illegal in so far as
Yisions & to De- it provides directly or indirectly for
anlts, .
the payment of compound interest or
for the rate or amonat of interest being increased by rea-

son of any default in the payment of sums due uuder
the contract.

Provided that provision may be made by any such
contract that if default is wade in the payment upon
the due date of any sum payable to the money-lender
under the contract, whether in respect of principal or
interest, the money-lender’ shall be entitled te charge
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simple interest on that sum from the date of the default
until the sum is paid, at a rate not exceeding the rate
payable in respect of the principal apart from any
default, and any interest so charged shall not be rackoned
for the purposes of this Act as part of the interest
charged in respect of the loan. :

8. (1) In respect of every contract for the repay-
. ment of money lent by a money-lender
m?ffﬁf&? of whether made before or after the
er to A

supply informs. Commencerment of this Act, the money-
il‘:rslnasa h‘:l St(?te.of lender shall, on any reasonable demand
of documents’ ry in writing being made by the borrower
lating therato, at any time during the continnance of
the contract and on tender by the

borrower of the sum of one shilling for expenses, supply
to the berrower or, if the borrower so requires, to any
person specified in that behalf in the demand, a state-

ment signed by the money-lender or his agent show- .
ing.e—

(6) the date on which the loan was made, the
amonnt of the principal of the loan and the

rate per cent per annum of interest charged ;
and

() the amount of any payment. already received
by the money-lender ia respect of the loan
and the date op which it was made ; and

(¢) the amount of every sum dueto the money-
lender, but unpaid, and the date upon which
it becums due, and the amount of intevest
accrued due and unpaid in respect of every
such sum; and

{d) the amount of every sum not yet due which
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‘remains outstanding, and the date upon
which it will become due.

(2). A money-lender shall, on any reasonable
demand in writing by the borrower, and on tender of a
reasonable sum for expenses, supply a copy of any
document relating to a loan made by him or auy security
therefor, to the borrower, or if the borrower so requires,
to any person specified in that bebalf in the demand.

(3) If a money-lender to whom a demand has been
made under this section fails without reasonable excuse
to comply therewith within one month after the demand
has been made, be shall not, so long as the default
continues, be entitled to sue for or recover any sum due
uoder the contract on account either of principal or
interest, and interest shall not be chargeable in respect
of the periad of the default, and ifisuch default is made
or continued after proceedings have cwased to lie in
respect of the loan, the money-lender shall be liable on
summary conviction to a fine not; exceeding five pound
for every day on which the default continnes.

9 (1) Whereadebt due to a money-lender in
respact of a loan made by him afier
Bfﬂ’ﬂ;‘;“;‘t’;‘;‘ B8t the commencement of this Aet includes
ceadings for interest, that interest shall, for the
il\é:;lgy lender's purposas of the provisions of the
' Bankroptoy  Act, 1914, relating
to the presentation of a bankruptey petition,
voting at meetings, composizious and schemes of arrange-
ment, and dividend, bs calculated at a rate not exceed-
ing five per cent. per annum, but nothing in the foregoing
provigion shall prejndice the right of the creditor to
receive out of the estata, after all the debts proved in
the estate have been paid in full, any higher rate of
interest to which he may bé entitled.
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The provisions of this sub-gection shsll, in relatina
to such & debt as aforesaid, bave effect in snbstitution
for the provisions of subsection (1) of section 66 of
the Bankruptey Act, 1914.

(2) No proof of a debt, dae to & money-lender in
respect of a loan made by him shall be admitted for
any of the purposes of the Baokruptcy Act, 1914, unless
the affidavit verifying the debt is accompanied by a
statement showing in detail~

(e} the amount of the sums actually lent to the
debtor and the dates on which they were
lent, and the amount of every payment
already received by the money-lender in
respect of the loan and the date on which
every sucli payment was made ; and

(b) the smount of the Lalance which remaios
unpaid distinguishing the amount of the
principal from the amount of interest
included therein, the appropriation between
principal and interest being made in accor-
dance with the provisions of this Act where
the interest is not expressed by the contract
for the loan in terms of a rate ; and

(¢) where the amount of interest included in the
unpaid balance represents a rate per eent pes
anpum exceeding O per cent, the amounc
of interest which would be so included if i.
were calculated at the rate of D per cen-
per annum.

(3) Geperal rules may be made under section 132
of thenBaukruptcy Act, 1914, for the purpose of carrying
into effect the objects of this vection.
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10. (1) Where in any proceedin gs in respeat of
Awmendment of 8ny money lent by a money-lender
63 und 64 Vict. o after the commencement of this Act or
Bla. i in respect of any agreement or
secarity made or taken after the commencement of this
Act in respect of money lent. either before or after the
commencement of this Act, it is found that the interest
charged exceeds the rate of 48 per cent per
annam, or the corresponding rate in respect of any other
period, the court shall, unless the coatrary is proved,
presume for the purposes of section of the Money-
lenders Act, 1900, that the interest charged is excessive
and that the transaction is harsh and unconscionable
but this provision shall be without prejudice to the
powers of the court under that section where the court
s satisfied that the interest charged although not exceel-
ng 48 por cent per annum, is excessive.

(2) Where a court reopans a transaction of a money-
lender under the said section 1 of the Money-lenders
Aot, 1900, the court may require the ‘money-lender to
produce any cectificate granted to him in accerdance
with the provisions of this Act, and mav cause such
partionlars 8s the court thinks desirable to be eandorsed
on any such certificate, and a copy of tha particulars to
be sent to the authority by whom the certificate was
granted. '

{3) The powers of a court nnder the said section
1 of the Money-lenders Act, 1900, with respect to the
re-opening of the transactions of wmoney-lenders, shall
extend to any transaction effected under a special
contract made in accordance with the provisions of
section 24 of the Pawnbrokers Aect, 1872, and
acoordingly, for the purposes of the first mentioned
section the provisions of Pa.ragra.ph (@) of section 6 of
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the Money-lenders Act, 1900, skall not apply with
respect to any such transaction.

(4) The powers of a court under sub-section (2) of
the said section of the Moneylenders Act, 1900,
{which enables a court at the instance of the borrower,
_surety, or other person liable, to exercise the powers
under that section with respect to the re-opening of
the trensactivns of moneylenders although no pro-
ceedings are taken for the recovery of the money lent,
and notwithstanding that the time for repayment cay
not have arrived), may in the event of the bankru tey
of the borrower be exercised at the instance of the
trustee in bankruptoy, notwithstanding that he may
1ot be a person liable in respect of the transaction.

+ (B) The powers of a court under the said sab-
section (2) of section 1 of the Moneylenders Act, 1900,
may be exercised notwithstanding that the money-
lender’s right of action for the recovery of the money
lent is barred.

11. (1) SBubject as hereinafter provided no
.. action by a moneylender for the re-
,Em‘;‘;"h‘gg covery of money lent by him or for
Mone y lending enforcing any agreement or secutity
Jraveactlons are  relating to any such monaey shall be
brought in any inferior court other

then a county court. '

Provided that His Majesty may by Ovder in
Couneil direct that any inferior court spacified in the
Order shall have the same jurisdiction ag respects such
actions as aforesaid as it would have had but for the
provisions of this snb-section, and any such Order may
contain such provisions as appear to His Majesty
expoliant with respect to the making of rules of court
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for regulating the proceaurs to be followed in the case
of any such action, and may be revoked or varied by
any subseqnent Order made in like manner.

(2) Before any Order in Council is made under
this section, a draft thereof shall be laid before each
House of Parliament for a period of not less than
21 days during the session of Parliament, and
if either House before the expiration of the said period
prosents an address to His Majesty against the drafu
or any part thereof, no further proceedings shall be
taken thereon, but without prejudice to the making of
a new draft order.

12. Any agreement between s moneylender and a
Probibition  of borrewer or intending borrower for the
harpe for Ky~ Payment by the borrower or intending
geusés on_ Loan  borrower to the money-lender of any
¥ Monoylenders. ' yum on account of costs, charges or
expenses incidental to or relating t» the negotiations
for or the granting of the Joan or proposed loan shall
te illegal, and if any such sum is paid to & money-
lender by a borrower or intending borrower as for or
on account of any sach costs, charges or expenses, that
sum shall bo recoverable as a debt due to the borrower
or intending borrower, or, in the event of the loan
being completed, shall, if not so recovered, be set off
against the amount actually lent and that smount shall
bu deamed to be reduced accordingly.

13. (1) No proceedings shall lie for tha recovery

by a moneylender of any mouney lent

riimitation 38 by him after the commeucement of

ings In respect of this Aot or of any interest in respect

money lent by thereof, or for the enforcement of
Money-lenders, %

! sny agreement made or secarity taken

after the commencement ®*of this Aot in Jespect
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of any loan made by him, unless the proceedings
are commenced befors the expiration of 12
months from the date on which the cause of action
acerued i~

Provided that-—

(a) if during the period of twelve months afore-
said or at any time within any subsequent
period during which proceedings may by
virtue of this proviso be brought, the
debtor acknowledges in writing the amount
due and gives a written undertaking to the
moneyleader to pay that amount, proceedings
for the recovery of the amount due may
be brought at any time within a period of
twelve months from the date of the ack-
nowledgment and undertaking;

(b) the time limited by the foregoing provisions

' of this section for the commencement of
proceedings shall not begin to run in res-
pect of any payments time to time be-
coming due to a moneylender under &
contract for the loan of money until a
cause of action accrues in respect of the
last payment becoming due under the
contraot;

(¢) if at the date on which the cause of action
acorues or on which any such ackuow-
ledgment and undertaking as aforesaid is
given by the debtor,'the person eatitled to
take the proceedings non compos mentisy
the time limited by the foregoing provisions
of this section for the commeuncement of
" proceedings ehall not begin to run uotil
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that person ceases to be non compos mentis
or dies, whichever first occurs; and

(d) if at the date on which the cause of action

@)

acorues or on which any such acknowledg-
ment and andertaking as aforesaid is given
by the debtor, is beyond the seas, the time
limited by the foregoing provisions of this
section for the commencement of proceed-
ings shall not begin to run until he returns
from beyond the seas, s0, however, that
section 11 of the Mercantile Law
Amendment Act, 1866 (which relates to the
limitation of actions against joint debtors
where . some are beyond seas) shell have
effect asif this section where included among
the epactments therein referred to as fixing
a period of limitation.

Witbout prejudice tothe powers of a court

under section 1 of the Moneylenders Act, 1900, if at
the time when proceedings are taken by a moneylender
in respect of & Jdefault in the payment of any sum due
to him under & contract for the loan of money, any
further amount is outstanding under the contract but
not yet due, the court may determine the contract and
order the principal outstanding to be paid to the money-
lender with such interest thereon, if any, as the court
may allow up to the date of payment.

14,

Special

(1) The provisions of sections 6, 12 and 18 of

Peovi- this Act shall not apply in relation to

stons 88 o any loan by s pawnbroker on a pledge,
= Pawnbroker's or in relation to sny debt in respect

- Loans,

of such a loan, or any interest thereon,

notwithstanding that the logn is not made in the course
of the business oarried on by the pawnbroker in
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accordar.ce with the Act for the time being in force in
relation to pawnbrokers, so loog as the following condi-
tions complied with in respact of the loan :~

(@) The pawnbroker sh.ll deliver or send to the
pawner within seven days a note or memo-
randum containing all the terms of the con-
tract, and in particular showing the date on
which the Joan is made, the amount of the
principal of the loan, the interest charged
on the logn expressed iu terms of a rate per
cout. per annum, and any other charges pay-
able by the pawner under the contra.t, and
the rate of inierest charged shall not exceed
the rate of 20 per cent per annum.

{b) Subject as hereinafter provided, the pawoer
shall not be charged any sum on accounnt of
costs, charges, or expenses incidental to or
relating to the negotiations for or the grant-
ing of the loan proposed except a
charge for the preparation of documents
relating to the loan not exceeding the sum
of one shilling, and a charge equal to the
actual awount of any stamp daty paid by
the pawnbroker upou any such doeument.

Provided that a pawnbroker shall not' bs deemed to
have failed to comply with the foregoiug conditions by
reason of his having made in good faith aud in accord-
ance with the terms of the contract for the loan—

() & reasonable charge in respect of the storage
or cara of any pladge which is not physi-
cally delivered to him or which, although so
delivered, is of such weight or size that it
would not under the Post Office regulatiuns
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for the time being ia force bs veceived for
teansmission by parcel post ; or

(#) a charge for interest at a rate not exceeding
20 per cent, per annum upon any sum
reasonably expended by the pawnbroker in -
respect of the storage or care of the pledge;
or

(¢i%) a charge not exceeding one shilling for rend-
ering any account of the sale of any pledge;
or

(#v) a charge not exceeding one shilling in respes
of any inspection of the pawnbroker’s books.

{2) Any charge anthorised by this seotion for the
preparation of desuments relating to a loan, or in res-
peot of stamp duty upon any such document, may be
deducted by the pawnbroker from the amount of the
loan, and, if s0 deducted, shall be deemed for the pur-
poses of thia Act to be included in the principal,

16, (1) In this Act, unless the context otherwise

" 9 requires, the following expressions

&&uberpmta °%  have the meanings hereby respsctively

assigned to them, that is to say:—

# Aunthorised name " and * authorised address
mean respectively at which & moneylender
is authorised by a certificate granted under

this Act to carry on business as a money-
londer ;

“Business name” mesns the name or style under
which any business is carried on, whether
in partnership, or otherwise ;
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% Company ” means &n unincorporate body or
two or more individuoals, or one or more indi-
viduals and one or more corporations, or two
or more corporations, who have entered into
partnership with one ancther with a view
Lo carrying on business for profit;

“Interest” does not include any sum lawfully
charged in accordance with the provisions
of this Act by a moneylender for or on
account of costs, charges, or expenses, but
save as aforesaid, includes any amount,
by whatsoever name called, in excess of the
principal, paid or payable to a moneylender
in consideration of or otherwise in respect
of & loan ;

“Principal ¥ means in relation to a loan the
smount actually lent to the borrower.

{2) 'Where by a contract for the loan of money by
s money-lender the interest charged on the losn isnot
exprossed in terms of & rate, any amonnt paid, or pay-
gble to the money-lender under the contract {other than
simple interest charged in accordance with the proviso
to section 7 of this Act) shall be appropriated to
principal and interest in the proportion that the prinei-
pal bears to the total amount of the interest, and the
rate per cont. per annum represented by the interest
charged as calculated in accordance with the provisions
of the First Schedule to this Act shall be deemed to be
the rate of interest charged on the loan.

18, (1) Where any debt in respect of monev lent
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. by a money-lender whether before or
foﬂ?ﬁ’é;n“‘.}o lﬁ; agter the czmmencament of this Act
given on Assign- or in respect of interest on any such
ﬂgﬁtr,gfpﬁgey- debt or the benefit of any agreement

' made or security taken in respect of
any such debt or interest is assigned to any assignee,
the assignor (whether he is the moneylender by whom
the money was lent or any person to whom the debt
has been previously assigned) shall, before the assign-
ment is made—

() give to the agsignee notice in writing that
the debt, agreement or security is affected
by the operation of this Aai:; and

(8) supply to the agsignee all information neces-
sary to enable him to comply with the pro-
visiohs of this Act relating to the obligation
to supply information as to the state of

- loans and copies of documents relating there-
to,

and any person acting in contravention of any of the
provisions of this section shall be liable to indemnify
any other person who is prejudiced by the contraven-
tion, and shall also be gumlty of a misdemeanour, and
shall in respect of each offence be liable on conviction
op indictment to imprisonment for a term not exceed-
iug two years, or toa fine not excoeding five hundered
pounds, or to both euch imprisonment and fine, and
shall be liable on summary conviction to imprisonment
for a term not exceeding three months or to a fine not
exceeding one hundred pounds.

(2) In this section the expression * assigned ”
menns assigned by any agsignment infer vivos other
than any assigoment by operation of law, #nd the
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exprossions “agsignor” and “‘assignee” have correspond-
ing meanings.

17. (1) Subject as hereinafter provided, the provi=
Aoolition 6t sions of this Act shall continue to ap-
pplcatio ly as respect any debt to a woney
ﬁ::igi%e; espects lp;x):der in respect of money lent by
hiin after the commencement of this
Act or in respect of interest on money =0 leat or of the
benefit of any agreement made or security taken in
respect of any such debt or the interest, notwithstand-
ing that the debt or the benefit of the agreemsnt or
gecurity may have been assigued to any avsignee, and,
except where the context otherwise requires, references
in this Act to a moneylender shall accordingly be con-
strued as including any such assignee as aforesaid:

Provided that
(z) notwithstanding anything tn this Acte—

(9) any agreement with, or security takea by,
s moneylender in respect of money lent
by him after the commencement of this
Act shall be valid in favour of any bona fide
assignee or holder for value without notice
of any defect due to the operation of this
Aot and of any person deriving title under
him; and

(#) any payment or traunsfer of money or pro
perty made bona fide by any person, whether
acting in & fiduciary capacity or otherwise
on the faith of the validity of any such
agreement or security, without notice of
auy such defeet shall, in favour of that
person, be as valid as it would have been
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if the agresment or security had been wvalid;
and

(¢8i) the provisions of this Act limiling the time
for proceedings in respect o1 money lent shall
not apply to any proceedings in respect of
eny such agreement or secarity commenced
by & bone fine assignee or holder for value
without notice that the agreement or seca-
rity was affected by the operation of this
Act, or by any person deriving title under
him.

But in every such case the moneylender shall be
lisble to indemnify the borrower or any other person
who is prejudiced by virtue of this section, and nothing
in this proviso shall render valid an agreement or
socurity in favour of, or apply to proceedings com-
meuced by, an assignee or holder for value who is
himself a mouneylender; and

(4) for the purposes of this Act and of the Money
lenders Act, 1900, the provisions of section
one hundred and ninety nine
of the Law of Property Act, 1925, shall.
apply as if the ezpression “purchaser™
included a personmaking any such pay-
ment, or transfer as aforesaid.

(2) Nothing in this section shall render wvalid for

uny purpose, any agreement, security ,or other tran-
saction which would apart from the provisions of this
Act, have beun void or unenforceable.

This Aot shall apply to Scotland

« . Application to gubject to the following modifica-
‘ Heotland. tions—

(@) Certificates wunder section 2 of tl.ﬁa Act
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shall be granted by the licensing court under
the Licensing (Scotland) Acts, 1903 to 1921,
within whose jurisdiction the premises in
which the moneylender’s business is to be
carried on are situated, and may be granted
either at the general half-yearly mesting of
such court, or at apy adjournment thereof,
which adjournment they may make from
time to time for the purposes of this Aect, or
at some other meeting spacially convened for
that purpose, and an appeal against the re-
fusal to grant such a certificate shall lie to
the court of appeal under the said Acts :

* (b) The power to make rules under sub-section

(b) of section 2 of this Act shall include
power to make rules with respect to the pro-
cedure to be followed in appeals under the
foregoing paragraph of this section

(¢) The provisions of sub-section (3) of section

()

27  of the Licensing (Scotlapd) Act,
1903, (which relates to the prescribing
of fees), shall extend to the prescribing
of foes payable to clerks of licensing courts
and of courts of appeal for anything done
under this Act :

Reforences to the presentation of a bankrupt-
¢y petition shall be construed as references
to the presentation of a petition for seques-
tration ; ‘

* Scheme of arrangement * shall mean deed of

arranzement ; references to the admission of
proof of debts shall be construed as references
to the ranking of c¢laims or debts; and
“ affidavit ¥ shall mean oath:
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(¢) The Bankruptey (Scotland) Act, 1918, shall

be substituted for the Bankruptey Act, 1914,
except where sub-section (1) of section 66
thersof is referred to; and Aect of Seder-
uat auder section one hundred and ninety
of the said Act of 1913 shall be substituted
for general rules under section one hundred
méd thirty two of the said Act of
1914 : '

(f) Where decree is granted by ahy court in

favour ofa moneylender for any sum of
money in respect of a loan by him, the court
may, either at the time of granting sach
decree or at any time thereafter prior to the
payment of sach snm and on the application
of either party, make an order that such sum
shall be payable by instalments of such
amount and subject te such conditions a3 the
court shall think fit :

(#) Section eleven of this Act shall not apply :

Bhort Title, Ci-

&) Notwithstanding anything to the contrary in

any Aot contained, summary execution or
diligence shall not be competent upon any
bill of exchange or promissory note or upon
any bond or obligation registered in the
books of any court, where such bill, promis-
sory note, bond or obligation, has been
granted to orin favour of or is held by =
moneylender.

19, (1) This Aot may be cited as

ion, C " the Moneylenders Act, 1927, and the
{'?;Lc:nlie ::l?“ﬁ Moneylenders Act, 1900 and this Act

tent, an

Commencement.

. may be cited together as the Money-
lenders Aots, 1900 to 1927.
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(2) Except where the 'context otherwise requires,
references in this Act to the Monevlenders Act, 1900,
shall be construed as references to that Act as amended
by this Act, and this Act shall be construed as one
with that Act, and the provisions of this Act as to
moneylender's excise licences and offences in relation
thereto shall also be construed as one with the Acts
relating to duties of excive and the management of
those duties.

(3) 'The enactments set out in the Second Scheduls
to this Act are hereby repealed to the extent specified in
the third column of that Schedule:

Provided that section 1 of the Moneylenders Act
1911, shall continue in force as respects any agreement
with or security taken by a moneylender before the
commencement of this Act, or any payment or transfer
of money or property made, whether before or after
the commencement of this Act, on the faith of the
validity of any such agreement or security.

(4) This Act shall not extend to Nothern Ireland.

(6) Except as hereinafter provided this Act shall
come into force on the first day of January, 1928 :

Provided thate

(2} subject to the provisions of apy regulations or
rales made under this Act, licences and ce
tificates may be granted to moneylenders at
an(;lr time after the first day of October, 1927;
an

(b Orders in Councils may 'be made under the
provisions of'this Act relating to courts to
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which proceedings on moneylenders’ trans.
actions are to be taken at’ any time after the
passing of this Act,

50, however, that no such licence or order in Council
shal]l come into force until the commencement of this
Act,

Nothing in the foregoing proviso shall be counstrued
to limit or otherwise affect the provisions of section
37 of the Interpretation Act, 1889,
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