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SENATE RESOLUTION NO. 248
[Reported by Mr. HaypEn]

IN THE SENATE OF THE UNITED STATES,

April 22, 1340.
Resolved, That the monographs published by the Attorney General’s
Committee on Administrative Procedure embodying the results of the
investigations made by the staff of said Committee relative to the
practices and procedures of the Division of Public Contracts, Depart-
ment of Labor; the Veterans’ Administration; the Federal Communi-
caiions Commission; the United States Maritime Commission; the
Federal Alcohol Administration; the Federal Trade Commission;
the Administration of the Grain Standards Act, Department of
* Agriculture; the Rasilroad Retirement Board; the Federal Reserve
System; the Bureau of Marine Inspection and Navigation, Depart-
ment of Commerce; the Adminisiration of the Packers and Stockyards
Act, Department of iculture; the Post Office Department; the
Bureaun of the Comptrolier of the Currency, Treasury Department;
and the Federal Deposit Insurance Corporation, be printed as s
Senate document; and that one thousand three hundred additional

copies be printed for the use of the Joint Committee on Printing.

Attest:
Epwiw A. Havsey, Secretary.



PREFACE

ArrorweY GENERAL’S COMMITTEE
ON ADMINISTRATIVE PROCEDURE,
DEerPsrTMENT OF JUBTICE,

Washinglon, D. C.

This monograph is one of a series of studies submiéted to this
Committee by the investigating staff working under the Director.
The members of the staff are Walter Gellhorn, Director; and Ralph
S, Boyd, Kenneth C. Davis, Robert W. Ginnane, William W. Golub,
Martin Norr, and Richerd S. Salant.

These staff reports represent information and recommendations
submitted to the Commities. They are not an expression of com-
mittee findings or opinion. The Committee invites professional and
lay criticism and discussion of the matter contained In these studies,
both by written communications addressed to it at the Department
of Justice, Washington, D. C., and by oral presentation at hearings
which the Committes will hold in Washington on June 26, 27, and
28, and July 10, 11, and 12, 1940,

The Committee will make its report, selting forth its findings, con-
clusions, and recommendations after consideration of all the material
submitted to if, including these r%gorts of its staff; the record of cral
examination of administrative officers; and the briefs, statements,
and testimony which may be furnished by members of the bar and
the public. These reports are made available in furtherance of this
Comumittee’s desire, first, that the information submitted to it by its
investigators shall be public and, second, that all persons desiring to
do setsshall bave full opportunity to eriticize and supplement these
reports.

he members of the Committee are Dean Achesen, Chairman, of
the District of Columbia Bar, formerly Under Secretary of the Treas-
ury; Francis Biddle, Solicitor General of the United States; Ralph F.
Fuchs, fpmfesser of law, Washington University; Lloyd K. Garrison,
dean of the University of Wisconsin School of Law; D. Lawrence
Groner, chief justice of the Court of Appeals for the Distriot of
Columbia; Henry M. Hart, Jr., professor of law, Harvard University;
Carl MeFarland, of the District of Columbia Bar, formerly Assistant
Attorney General; James W. Morris, associate justice of the United
States District Court for the District of Columbia; Harry Shulmen,
Sterling professor of law, Yale University; E. Blythe Stason, dean of
the University of Michigan School of Law; and Arthur T, Vanderbilt,
of the New Jersey Bar, formerly president of the American Bar

Association.
m
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FEDERAL TRADE COMMISSION!

INTRODUCTION

The Federal Trade Commission was created by the Federal Trade
Commaission Aect ® which became law In 1914. Section 5 of the act
provides that—

unfsir methods of competition in commerce, and unfair or deceptive acts or
practices in commerce, are hereby declared unlawful +—

and empowers and directs the Commission $o prevent them.*

Section 12 (a) of the act, added in 1938, makes uniawful the dis-
semination of false advertisements to induce the purchase of drugs,
devices, or cosmetics. Section 12 (b) provides that the dissemination
of false advertisements within the scope of subsection {a) shall be an
unfair or deceptive act or practice in commerce within the meaning of
section § and, accordingly, subject to preventive action by the Com-
mission. The Commission is empowered by section 13, when it
appears to be to the interest of the public, to bring suit in a United
States district court to enjoin the dissemination of any advertisement
zzz violation of section 12, pending the issuance by the Commission of a

Eia.mt and s final determinetion under section 5.3
e Commission is also charged with the administration of seetions
2, 3, 7, and 8 of the Clayton Act ! the extent of the Commission’s
powers and the nature of its procedures being similar to those pro-
vided for the administration of the Federal Trade Commission Act.

t This monograph was snbmitted November 1539, finally revied Janpary 1040,

138 S8iaf. 717, 15 U. B. C.. see. 41, amended byszswt 11 (m&}

# Soe. & of tha erigine] Federal Trade Commission Act merel E prohibited *onfalr methods of compatition
incommerce.” 1In Federal Trade Commisrion v, Rahdam{ s 843 (mm. the Supremas Court held that
8s & Jurisdictional elemant in a Commission proveeding air methods of competition,” it must
be shown that the methed In 3umion {njures ar nﬂects actuat or potenual competitors.  ““The affect of

this decision was to make the Commission’s protection of the consomer merely axn incident to the protec-
tiozz of honest sompetitars, likewlse injfured by the practices of unethical traders.” Commiminrer R. B,
Preer, Practioe Bafore the Federal Trade Commission (7 Gep. Wash. L. Rev. 287y, Oneof the 1938 amend-
ments (Wheehr-hu Art} 1o the Federal Trade Commission et declarss thai “unfair or deceptive acts

ge * are unlawful. Sinee this phrase eontains no mesntion of competition, the jurisdictional re-
qu mex:t of the Raladam ¢ose s removed, so that the Comrmission can now act for the dirsct protection of

4 The ?mhi‘hmnn of 8oz, 5 hax been held by the Commisslon and the pourts to tnelude the following prao-
tiees: {1} Combination or conspiraey to fix or control prices: {21 scombination or sonspiracy hetween com-
petitors ta hamper or obstruct the business of rivals; (31 mishranding, mistabeling, or misrepresest prod-
auts us ta compasition, prigin, n%:m!ity, ot souros; {4) false and misleading admtisin {H pmlzvz one ‘s
goods as those of analher {6} of produets Y7 means of Jottory or cf COnoe
buy whers the offect 13 io suppress competition; {8) monopoliration of trade chennels; (E} mmhinattan
nd conspiracy to obstrust 8 competitor's sourse ot sp) y: (m‘; white-listing, black. listin other lorms
of concerted boyeetting: (1D ealmsmia! bribery; {12} of litigation not in goed Iaizh‘ (133 dzspamg&
ment of mim?mentauen eOLOErning & eampetiwr {i4) tauslng breach of sontract between competitor and
cuatomers; (15 t conttol of & supposed competitor: {18) unfir ase of patent rights; {173 full forcing.

¥ Ax of date shortly after the eloseor e fiscal year ended June 30, 1938, the Commission bad obtalned 10
such prelimioary injuoctions, all in cases involving medicinal ;n'epanthms. 1a wach case, the injunction
was precedod by a temgenry restraining order.

Bec, 14 {a), alse added {n 1938, ;amvides further that the dissemination of advertising In violation of see.
12 {a) shall emsstiwm & misdomesnor, shebie by fine or imprisonment, “if the use of the commodity
advertlsed may be injuricus ta heslth gemuse of Tesulls from sash nse under the conditions prescribed in
the advertisement thereo!, or under such conditions as are cusiomary or ususl, or if such violation Is with
intent to delmaud or mislead.” Undersee. 16, the Commission 1s required, whensver it has reason to beliese

that t'l:é;ewhn:tbecn a vialation of sec. 1§, te certify the facts relating thereto o the Atierney Geners) for
appro Y
‘p Btat. 739; 18 V1. 8. C,, see. 12, nmended in 48 Stat. 1520,

1



2 ADMINISTRATIVE PROUEDURE IN GOVERNMENT AGENCIES

Section 2 of the Clayton Act, as amended by the Robinson-Patman
Act of June 19, 1936, prohibits in broad terms price discrimination
which affecis competition, and declares it to be unlawful to induce or
receive a discrimination in price prohibited by the section. It also
forbids specifically, among other practices, without reference to effect
on competition, the payment of brokerage or & commission by one
party to & purchase and sale transaction to the other party or to an
agent or intermediary acting for or subject to the control of the other
party. Paragraph (a) of the section provides that the prohibitions
therein contained shall not prevent price differentials w&ich reflect
only those differences in the cost of manufacture, sale or delivery
attributable to the differing methods or quantities in which a com-
modity is sold. However, this dispensation is hedged with a pro-
vision that the Commission— ‘
where it finds that available purchasers in greater quantities are so few as to render
differentinia on account thereof unjustly discriminatory or promotive of monopoly
in any line of commerce—
maey, after investigation and a heering, establish quantity limits for any
commodity or class of commodities; the general prohibition will then
apply to price differentials based on differences in quantities greater
than those fixed by the Commission. Of particular interest from &
procedural viewpoint is that provision of section 2 of the Clayton Act
which declares that in a proceeding under that section, where it is
established that there has been diserimination in price, services, or
facilitiea—
the burden of rebutting the prima facie case thus made by showing justifieation
shall be upon the person charged with a violation of this section, and unless
justification shall be affrmatively shown, the Commission is suthorized to issue
an order terminating the discrimination,

Section 3 of the Clayton Act prohibits leases, sales, and contracts
for sale of goods, and the fixing of prices, discounts, and rebates, on
the condition, sgreement, or understanding that the lessee or pur-
chaser shall not use or deal in the goods of a competitor of the seller
or lessor, where the effect may be substantially to lessen competition
or tend to create a monopoly in any line of commerce. The acquisi-
tion by one corporation engaged in interstate commerce of the stock
of another corporation engaged in such commerce is prohibited by
section 7, where the effect of the acquisition may be substantially to
lessen competition between the two corporations, “or to restrain such
commerce in any section or community, or tend to create a monopoly
of any line of commerce.” ? The section also forbids the acquisition
by & corporation of stocks of two or more corporations engaged in
interstate commerce where the effect of the acquisition mey be sub-
stantially to lessen competition between the corporations whose stock

*Phe Expor: Trade Aot of 1818 {Wehb-Pornerens law} {40 Stat. 518, 15 U. 8. C., sec. 81) provides, in
wnrt, thas ssc. 7 of the Clayton Act shall oat extend to combinations of corporations engaging o1:§vﬁ in export
trada, “unless the sffect of such asquisition or m%y be to restraln trade or substam ¥ lessen
competition within the United States.”” The Federal ¢ Caotninission f= charged with {he duty of
investigntinge t trade sssociations for the of azsuring that the sanditlons of the Webb-Pomereng
lsw are observed; but {f it indy s viplation, it has ne power to be remedial measures, belng asthorized
only to “recommend'’ a course of conduet to the offander, , i its repom mendations are fgnored, o report
its %ndings to the Attorney Qonersl for prosecuiory action. AR export trade association, howewer, may e
ordered to cease and desist from uilliring “nafair methods of competition used in ex trade agningt com.

titors sngage-ﬁ i expott wads, even though the scte censtituting such unfalr methods are dans’” autxide

United Btates.



ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGEXCIES 3

is thus acquired, “or to restrain such commerce in any seciion or
community, or tend to create & monopoly of any line of commerce.” *
It appears to be settled that section 7 does not cover the acquisition
by a corporation of the assets of competing organizations,” and it has
further been held by the Supreme Court that section 7 does not
authorize the Commission to order divestiture of Phgvsic&i assets
which wers obtained by means of an illegal acquisition of stock.?®

ADJUDICATION

Section 5 (b) of the Federal Trade Commission Act provides that
when the Commission has reason to belisve that any person—
has been or is using an unfair method of competition or unfair or deceptive act or
practice in commeree, and if it shall appear to the Commission that s preceeding
by it in respect thereof would be to tue interest of the publis, it shall issue and
serve upon such person, partnership, or corporatior a complaint stating jis
charges in that res and containing a notice of a hearing upon a day and at a
place therein at least thirty dsys after the service of said ecoroplint.u
At that time, the section continues, the person so complained of may
appear and show cause why he should not be ordered to cease and
desist from the unlawful conduct with which he is charged; the
testimony in the proceeding “shall be reduced to writing,” and if the
Commission is of the opinton that s violation has been established,
“it shall make a report in writing in which it shall state its findings
as to the facts and shall issue and caunse to be served” an order fo
cease and desist. Upon this modest statutory foundation the Com-
mission has built an elaborate procedure, resembling closely the
conventionsal legal procedure, drawing its power to do so from section
6 (g) of the act, which authorizes it to “make rules and regulations for
the pu%ose of carrying out” the provisions of the act.

The Commission’s control over the courss of proceedings to enforce
the Federal Trade Commission Act is plenary, for no individual can
institute & suit under that act, nor can & court give it effect in the
absence of prior Commission sction. ‘And while there is under the
Clayton Act the possibility of individually instituted civil actions,'? it is
nevertheless true that the principal instrument for enforc: the
major sections of that statute is the Commission’s cease-and-desist
order. Under neither actis an individual in a position to do more than
request the Commission to commence proceedings; and the Commis-
sion, if it chooses to do so, may ignore the request, for its action, when

% Sc. 8 of the Clayton A
o ST St A e e s et st Sty it a0
$1,000,000 and is engaged (n whele or in part in commercs, whers such corporaticns are or have been, by
reason of Jooatlon snd business, cormpetitors, so that the elimination of competiisn by ment betwosn
them weald constitute a violation of the antitrast Iasws. This section Is administered by the Federal Trade
Commission only to the estent it does Bot Involve eolgorations mibject to the [urisdictior of the Intersiate
Commerce Commission, Federst Communicaifony Commission, Clvil Aercnautics Authority, or the.
Fedoral Reserve Board (Clayten Act, see, 11, 38 Stat. 734, 15 U. 8. C,; sec. 21).

e e e e O Y e e o o & Hegeman Bt
o, 3 Fosrat. Boase ‘Commission (201 U. 5. 67 US4}, ' & Hepeman

2 Bec. 11 of tis Clayten Act, after vasting in the Commnisston s restricted aathority to enfores compliance
with seos. 3, 3, 7, and 8 of the aot, provides for the initiation of tczmal proceedings by the Commission in
exactly the same manner e does sec. 5 {b) of the Federal Trade Commission Act, sxcept that under the

ggrltgn b:g :E;m 12 ng raference to the ““public intersst’ as a criferion jv determining whetber formal action
5 .

1% Se¢. 4ol the Clayton Aot Jvaides for the recovery of triple damages by any persea Infured by s violatlon
of the aotitrust Jaws (including the Clayton Act); and see. i suthorizes reifof by injuncticn sgalnst &
threateoed viclation of the antitrust laws,

226071-—40—pt. 6—2



4 ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES

taken, is not for the protection of a particular eompetitor or consumer,
but soiely for the “public interest.”?

INITIATION OF OFFICIAL ACTION

Commission action may be commenced either on the Commission’s
own motion ™ or, as more uently happens, by charges made by
consumers or competitors adversely and directly affected by the
conditions complained of, or by public agencies other than the Com-
mission itself. Since various Federal, State, and municipal agencies
are larpe purchasers of certain eomznodmes many of the consumer
protests come irom such governmental bodies. Thus, during the
fiseal year ended June 30, 1939, the Commissien received from public
agencies 71 ehar%es reiatmg to price fixing. The same sources also
charged other violations of law, such as false or misleading advertising,
misbranding, and misrepresentation as to origin.

The Commission has provided in rule VI of its rules that applica-
tions for complaint must be written and signed, and that they must
“contain s short and simple statement of the facts constituting the
alleged violation of law and the name and address of the apphcant
and the party complained of.” In practice, however, no formali
required m making application for complaint. The Commission as
said that “a letter setting forth the facts in detail is sufficient, but it
should be accompanied by all evidence in possession of the oompis.mmg
party in support of the charges made;” * and while the Commission
prefers that such applications be made in writing, applications made
orally in the course of a conference will be considered where the facts
presented and the identity of the applicant have been recorded.

INVESTIGATION

The informality of applications for complaints involves no danger
of injury or hardship to those sgainst whom the charges are directed;
for each application passes through a searching process of cﬂic:la.l
investigation before it eventuates in the issuance of a complaint or in
possibly damaging publicity.

Prior to the Commission’s taking any action on an application for
complaint, an officer of the Chief Examiner’s Division considers
whether the essential jurisdictional elements are present—for example,
whether the facts stated in the application show the use of an unfair
method of competition or an unfair deceptive asct or practice in
commerce, and whether they indicate that action by the Commission
“would be to the interest of the public.”” If these elements seem

 Compare p. 2of the Commission's Rules, Policy, snd Acts: “Policr as to private eomroversies: It b
the policy of ot to institote proceedings apninst slleged Tnfair
mu&mpﬁm or practiess where the alicged vichition of Inw js 3 Privaie controversy
in the conrts, eSospt Where Said practices tend 10 affect the poblie. hmmmmw&

one to & sompetitor only and bmmmmwmmnwmmmMumm
interest of the pablic is Dot involved, the will ot be extertained.” And of. Faderal Trode Com-

Lo R M&ml’:smam}) the dismizm] 5f = suit o enfres 3 Commistion arder o0
he that the prooeeding before the Commisﬁonw:snottnthembtkin

% Later, it will be sean that & Inrge of the Commision’s mmwiﬂnt or midlending
ﬁmmmmm mmrmﬂmammwuﬁm

00
i Snch reqDesis for action are zalled “applicstions for ”thikthe:erm"tomphmt”bmd
wdaﬁxm?eq statement of the Commission’s chrges is served Upoh respondent at the baginning

of 8 formasi proceeding.
#F.T. Ann_B.ept..ims.pxs. Notwithstand ing the termes of rule V1 the Commiesion abw inctitutes

fovestigations GPon the Dasis of ADGLYIDOGS letters, if specific alegarions, rather thaD mere genersl dennnc-
atiohs, Are contained in them.



ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES 5

fairly suggested by the evidence of violation submitted in the applica-
tion for complaint, the application is then for the first time docketed
as an application for the 1ssuance of a comﬁla.ini; by the Commission;”
but if the information furnished by the applicant is, upon its face, insuf-
ficient to warrant intensive investigation, the application is not even
docketed until additional data have been elicited from the complainant
through further correspondence or through & preliminary field inquiry.
If, however, the application clearly relates to & situation outside the
scope of the Commission’s jurisdiction, the applicant is so advised
end the case is closed without reference to the Commission,

After an application for complaint has been docketed, it is then
ordinarily assigned by the Chief Examiner to a field office for in-
vestigation by a staff member.?®* Applications for complaint are not
always investigated in the order in which they were docketed. Fre-
quently, the matters to which the application relates are of sufficient
public interest to .warrant immediate sction. In such & case, the
application is moved up, usually by the Chief Examiner upon his
own initiative, although sometimes this will be done upon order of the
Comumission. Again, administrative convenience and economy often
make it desirable to investigate docketed applications in other than
chronological order. The function of the field investigator is to
develop the facts relating to the subject of the proposed complaint.”
In the course of the investigation, the investigator {who is in most
instances an attorney) interviews the party complained against,®
advising him of the naturs of the charges and z:fﬁzesting the sub-
mission of such facts in defense or justification as will assist the Chief
Examiner’s Division in formulating & recommendation to the Com-
mission 88 to the further action, if any, which should be taken. This
interview usually gives to the party under investigation his first
knowledge that formal proeeedings against him are under considera-
tion. But, as a matter of policy, the Commission has instructed its
investigators not to disclose the identity of the applicant for a
complaint. )

Upon completing his inquiries, the field investizator summarizes the
record of his investications and forwards his summarization, his re-

1t The preliminary determination whether an application meriis docketing for lntensive mvestigation i3

asually mede by the Chief Examiner’s Division, except in certain cases involving fabe and misleading
g.glén and ﬁg&i@»&dﬁtﬁm which are Bandled by Radio and Periodies]l Division, whose procedurs
cussed w, pp. §-8.

18 The Commission malntalns feld offices in Now York, Chi , Seattle, San Franoiseo, and New Orleans.
The flald offices are stafed entirely by the Chis? Examiner’s Division, which s the general {nvestigation
division of the Commissien. I addition, the Chis{ Examiners Division in Wash oontains s head-
uarters investigation siaff which aperntes in the on adjscent to Waskinglon, D, Q. The Chisf Exam-
iner's Divizion {including feld offices) employs 120 Investigators, all of whom are attorneys or accountants.

it Efforts ars exsdo to secure relevant documeontary evidenoe from the files of ali persons connected with or
affected by the conditions under investigation. I necessary, esmpetitors of ths propossd respondent are
interviewad to determine the offect of the practica from g eomﬁtztlva standpoing.  Again, it is often de-
sirsbla to interview consumers with a view to determining whather the alleged conditions constitnis &
violation of the statute and also o establish that tho proposed sction will be in the public Interest. Infar-
mation abtnined orally by the investigating attorneys t inte the form of writton reports. The testimony
of the applicant and other witnosses otdinarily s not in the form of affidavits, except where the Com-
mﬁfsxlon is attempting to sslablish a case fot an injanction under sec. 13 (a) of the Federal Trade Comission

Py
of any corporation belng investigaied or proceoded agninst- and the i shall have power to require
by subpena the attendonoe and testimony of withessos and the prednotion of all such dmm?a‘;tar?evidem
relnting to any matier under nvestigetion.” Whily the of certain judieinl decisions casts soms
doubt upon the pawer of the Commission to secnre evidancs by su &ns prier to the issuanes of a complalnt,
1t 15 doubiful that the statute, fairly Interproted, witholds from Commission powers of investigation,
anslogous 1o those exercised by grand juries.

»® Jfthe investigatlon i directod agalust s corporation, an offort i5 always made to deal directly with one of
ts superior offloers,



6 ADMINISTRATIVE PROCEDURE IN GOVERNMERT AGEN(CIES

ports of interviews, and his recommendations to the head of his field
office. There they sare reviewed before being forwarded to Wash-
ington., Once they have been received in the Chief Examiner’s
Division, they are yet again reviewsd by the Chief Examiner or by
one of his assistants, even where the investigator, with the con-
currence of his superior, has recommended that the case be closed with-
out further action because of lack of evidence or because the alleged
conditions do not constitute s violation of any law which the Com-
mission administers.®

But this is not the end. For in every case, following its review and
re-review, the completed record of the investigation of B docketed
a?plication must be submitted to the Commission for its consideration
of the recommendation finally made.® The investigation files are
distributed in rotation among the individual commissioners. The
commissioner to whom a given case is assigned for study then reports
to the whole Commission in executive session, at which time the
Commission determines the disposition to be made of the case,

RADIO AND PERIODICAL DIVISION

In cases involving false and misleading advertising which are
handled by the Radio and Periodical Division, the procedure em-
ployed is considerably different from that used in cases investigated by
the Chief Examiner’s Divigion. False and misleading advertising of
commodities sold in interstate commerce has long been held to consti-
tute an unfair method of competition under the Federa! Trade Com-
mission Act.® By 1929, the falee and misleading advertising in news-
papers and magazines had reached such a volume that the Com-
mission established a special board of investigation, consisting of three
attorreys, to specialize in this type of cases. Since 1929, the board has

& Decasionally, aleo, terminstion of proccadings is recommendsd when there has heen s faith aban-
donment of the Improper conrse of eondnet to the Commission's in tion, or o the condact
bas been [tsd vertont, or when It has been énded immediately npos its baing in question.

‘The mmtmmcm in guesticn has been discontinuad is pot, however, cocessarily a bar fo sction by

mEmies] rmgcmmniﬁudm&:mmmh{mmm(c,c.a.na,
1835)), and cases ¢liad therein_

# The Chief Examiver’s Division may recommend—(1} that ithe casa bo elosed without further action
becanse of lack af evidence in support of the charge or for the reason that the preetice complained of does not
viclale any law which the Commissfon administers; or {2} closing of the case upen the mondent’s “ﬁ
tance of an opportanity to sign 5 stipnlstion as ¢o the farts and an agrosment o comsa deast from
usliawfal practice 43 charged; or (3} the iszoapce of 8 [ormal compisint.

Bocanss & ing by it is in the interest of the public, not of the complateant, the Cornmisston has
never ally & procveding to be goashed sclely becanse of an attamnpled wi:hdmmfonbaappﬂea:lankr
complaint by an applicant who has had & ch: of heert. In & case where the public interest was not
readily wt’ however, the fagt that the ap; nt hod lest Interost might be consldered in determining
whether cass should be closed without further action.

7 There 18 no cliear line between the Commission’s general jurisdiction aver f3lse advertising and ths
jurisdietion of the Pood and Drug Administration {Secreedet:r“y of Agricaltuze) over lxbel gdvert . Priat
{c the 1038 4 tz which added sse. 12 to tha F Trade Commission Act, [alse and 1&!%
sdvertising had been considered an unfair method of competition under sec. 5of that act.  See. 15, also ad
in 1638, definis “falsp advertisement® for the p sed. 12 as ““an advertisament, other than labeling,
wbieh{smlslmdinginamawiairespeet * & #2 Thisspecifie exception for the purpese of sec. 12 may be
construed as evidencing g legislative intention that the Commisslen’s jnrisdiction over talse and ing
advertising shonld exclude the label field, over which the Food and Dr$ Administration s given & sweeping
Jurisdletion by the Federal Food, Drug, and Cosmetic Act of 1938, hila this question s to whather the
Commission still possesses Jurisdiction over labe] sdvertising nnder sse. 5 has not yet boen Judielaily doter-
mined, and although the Commisslon aod the Administration heve not formulated 8 definite working agree-
ment, the Commission fa fallowing ltii;folicy of mot institating lng= In eases involving only 1abel ad-
mﬂﬁ;&mﬂmbﬁm and other sdvertising, Co ciearly has furisdiction and

The Federal Trade Commission and the Federal Alecahol Administration have conearrent Inrisdiction
over false and misisading gdveriizing relating to slcoholic beversges. With the approval of the Commis.
sian, the Radio snd P Division follows the practics of neting and setting sside guestionable adver-
ti=ing relating to aleoholic bevernges. Frowm time b time & representative of the Pederal Aloohol Admints-
tratiogdvﬁsm t‘;;a}htoi%vision and examines the material which bas been segiegmted, with o view o action by

Fi

fned, it has been gestad that false and misiesding lquor advertisemen
Administration !rh:?g such sdvertisaments relate to the “contents of the bottle,"”
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scrutinized newspaper and magazine advertising and, sincs 1934, ad-
vertising continuities broadcast by radio. In 1938, the Radio and
Periodical Division wss created to take aver this work.

Because it is physically impossible for the Radio and Periodical
Division to examine the advertising columns of every magazine and
newspaper, the Division in practice makes periodic calls for repre-
sentative periodicals of various types as determined by such factors
as volume and area of circulation and the character of the feld of distri~
bution, such as agriculture, fiction, motion picture, trade, etc. In
addition, it has been found necessary to examine certain newspapers
and magsazines on & confinuous basis because of the persistently
questicneble character of the advertisements published. The exam-
ination of advertising almanacs is-also carried on as a part of the
Division’s routine, order to review radic advertising, the Division
issues calls to. individual radic stations sbout four times annually *
The edvertising continuity which is received as a result of these ealls
covers a specified 15-day broadcast period. National and regional
petworks respond on & continuous weekly basis, submitting copies of
commercial continuities for all programs over hook-ups involving two
or more affiliated or member stations. Producers of elecirical tran-
scription recordings submit monthly returns of t{ped copies of the
commercial portions of gll recordings produced by them for radio
P v the 3 iod ending June 30, 1938 f 80.4

uring the 3-year period en une 30, , an average of 80,
percent of the cases i&ndled by the Radio and Periodical Division
{or its predecessor, the special board of investigation) originated in
the examination of current newspaper, magazine, and radio advertis-
ing by the Commission’s staff. Other cases arose out of complaints
received from the public, from other divisions of the Commission, and
from other governmental ﬁencies.

The Radio and Periodical Division has no field investigators and,
eonsequently, when an advertising cese requires investigation in the
field, the case is referred to the Chief Ezaminer’s Division. Some-
times & case is referred to the Chief Examiner merely for the investiga-
tion of a few specific questions, after which the case is referred back
to the Radio and Periodical Division; other cases are sometimes re-
ferred to the Chief Examiner to be handled by him in the same manner
as cases not involving advertising.

If & published or broedeast advertisement coming to ite attention
appears on its face to be misieading, the Division sends a question-
naire to the edvertiser, requesting a sample of his produet, if this is
practicable, and a quantitative formula if the product is & compound,
and also reguesting copies of all advertissments published or commer-
cial continuities broadeast (if such confinuities are not already on
file) during a specified period, together with copies of all booklets,
folders, circulars, form letters, and other advertizing literature vsed,
During the year ending June 30, 1938, the Division sent such ques-
tinnnaires to advertisers in 733 cases. Upon receipt of these 33(:3,

# The prohibitisn of 98s. 13 () of the Federsl Trade Commission Act the disseminatian of false

advertizamients which ass likely 4o induss tha of fods, drugs, devices, or cosmeties is {n terms

to such advertisements. Whils the Commission

has net (nstituted formal proceedings under this section any radio broddcast stationa, the polley
of the Commission, or at least ¢f its Radio and Periodiesd Division, is ssid to reguire

B e S e e s, o T s

setion, Thers s oo formal arrengement for exchangs of informmtion betwesn the Paderal Trade Com-

mistion and the Federsl Communications Commission aithoggh information i frequantly made svail
able upcn request.
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the claims, sample, and formuls are referred to an appropriate techni-
cal agency of the Government for a scientific opinion. %1 n receipt
of the opinion, the advertising is carefully serutinized, amfo & number
of excerpts of the questionable advertising matter are made. A copy
of this numbered hiat, and a copy of the opinion received, are sent to
the asdvertiser, who then has an opportunity to submit evidence
which he thinks may substantiate or explain the representations con-
tained in his advertising. He msy answer by letter or, upon his
request, may confer with the Division in person or through counsel.
The ion disclaims any intention of shifting the burden of
proof to the advertiser, but takes the view that this informal procedure
enables an edvertiser who can substantiate his claim to do so without
the expense and publicity incident to a formal proceeding.

If the advertiser convinces the Division that the facts justify the
statements contained in his advertising, the Division reports the matter
to the Commission and recommends that the data be filed without
further action. .

If the advertiser feils to substantiate or explain any msterial state-
ment in his advertising which the Division reason to believe is
false or misleading, the Division refers the matter to the Commission
with the recommendation that an application for complaint be docketed
and the matter returned to the Division for the drafting and negotia-
tion of & stipulation, provided the advertiser desires to settle the
matter through a stipufa.tion to cerse and desist from making use of
the representations in question. If the Commission approves this
recormtnendstion, the Division prepares s stipuJation and forwards it
to the advertiser for execution. If he objects to any of the provisions
in the stipuletion, he may argue his objections by inail or in person.
When he agrees upon the terms of the stipulation and signs and returns
it, the matier Is again reported to the Commission with a recommenda~
tion ugi_mt. the stipulation be saccepted end the case closed without

rejudice.

P I]f, in & case where the Division has reason to believe that the ad-
vertiser has used false or misleading statements, the advertiser is
unwilling to stipulate, or is for some resson denied the opportunity
to do so, the Division refers the case to the Commission wit.% 8 recom-
mendsation that a complaint be issued. In fact, however, as the fol-
lowing figures demonstrate, the settlement of cases of this type tihroutﬁ
stipulations to cease and desist has almost completely supplanted
formal procedure which is initiated by the issuance of a complaint.
Dm"i:;% the year ending June 30, 1938, according to the Commission’s
annusal report, the Division sent &)u&st{onnmms to advertisers in 733
cases. During the same period, the Division settled in various ways
a total of 625 cases; of this number, 383 cpses were disposed of by
stipulations to cease and desist. The Division recommended the
issuance of only 40 complaints, including 29 cases in which the re-
spondent was unwilling to stipulate or where stipulations were violated,
snd 11 cases in which the Division recommended that complaints be
issued without giving the adverfisers an opportunity to stipulate
because of the gross deception or danger to the publie involved in the
practices in which they were alleged to be engaged. In 205 cases,
the Division recommended that the assembled data be filed and the
cases closed without prejudice to the right of the Commission to
reopen them at any time when warranted by the facta.
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COMMISSION CONTEQL OF THE PRELIMINARIES OF ADJUDICATION

We heve noted that the Commission itself determines what further
action, if any, should be taken with respect to investigated matters.
This means that all cases arising in the Chief Examiner’s Division
which acquire the status of docketed applications for complaint, and
those cases developed in the Radic and Periodical Division which
have arisen out of complsints from outside the Commission or in
which questionnaires have been used are considered first by a single
Commissioner and then by the entire Commission, in order to de-
termine what further action, if any, should be taken. Thus, dunng
the year ended June 30, 1938, the Commission considered an aggregats
of 2,015 cases originating in these two divisions.

An agency like the KFederal Trade Commission exercises s dual
policy-making role in the enforcement of & statute—first, in selecting
the cases which are to be the subject of formal proceedings and, second,
in disposing -of those cases u?on the basis of such proceedings. In
other words, the initiation of a proceeding may in some instances
reflect & determination of policy as truly ss does the making of the
final decision. Indeed, in at least certain types of business the pub-
licity incident to the mere institution of proceedings may be as harmful
as an sdverse final decision. Yet, from the point of view of the persons
who do or may come in contact with the Commission, the most im-
portant single function of that agency, taken by and large, is the -
deciding of cases upon the basis of formal proceedings—proceedings
which involve matters of fully as great consequence as those coming
before the judges of United States district courts.

At a later tﬁeint in the present discussion of the Federal Trade
Commission the view is exgressed that that sgency’s decisiona are
usually (there are some notable exceptions) lacking in precedent value
because of the failure to state the bases for decision. Improvements
in this respect, as well as in other aspscts of the final adjudication of
cases, are at present unlikely, because of the Commission’s lack of
time. The heads of that body have many important duties besides
those immediately related to adjudication. They must supervise the
conduct of the Commission’s litization in the courts, the formulation
and operation of Trade Practice Rules, and the studies of the economic
division, as well as consider the many problems of administrative
management which are their responsibility. In view of this circum-
stance, it is important to consider whether the Commission should not
delegate to its chief subordinates a limited power to determine the
disposition to be made of investipsted cases, thus relieving if of &

which is not only time-consuming, but is also often of & routins
charscter.

It must be emphasized that the Commission does not confine its
attention to cases presenting novel or difficult problems. Every casse,
even those in which several subordinates {including one of its most
important officials) have coneurred in recommending that no further
action be taken, still receives the personal consideration of one Com-
missioner and the at least passing consideration of all. One cannot
but wonder whether so considerable s portion of the Commission’s
energies should be devoted to what are In most instances the purely
pedestrian preliminaries of adjudicative action. During the years
ended June 30, 1938, the Commission passed upon 1,216 mvestigated
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matters originating in the Chief Examiner’s Division. In 74 of these
cases, constituting 6.5 percent of the total, the Commission departed
in whole or in part from the recommendation of that Division. During
the same period, 799 cases arising in the Radio and Periodical Division
were considered by the Commission, which in 58 cases, or approxi-
mately 7.3 percent of the total, departed in whole or in part from the
recommendations of that Division.? ,

The maﬁ:};ity of the cases now passed upon by the Commission fall
into established patterns with which the Commission’s principal sub-
ordinstes must be presumed to be familiar. This, it is submitted, is
a conclusion having strong inferential support in the figures shown
above. Difficult and novel cases there undoubtedly are. Such cases,
one may ily a.%'ree, should receive the personal consideration of
the Commission. s there, however, good cause for the Commission’s
withholding from its most responsible officers the power to determine
in the first instance whether a case is of sufficient doubt or complexity
to call for the Commmission’s own considerstion? In other csses, should
not the Commission ebide by the judgment of its Chief Examiner or
the Director of the Raidio and Periodical Division that good cause has
been shown for nonaction, for atipulation, or for complaint? Periodic
review of a sampling of the decisiona of these officers should prove to
be an amply adequste check upon their ability to apply aceurately
and justly 5)9 policies of the Commission regarding the mitiation of
proceedings.®

STIPULATIONS TO CEASE AND DESIST

The disposition of applications for complaint by means of stipula-
tions to cease and desist is & highly significant procedurs in view of
the fact that many more docketed applications result in such stipuls-
tions than in complaints followed by orders to cease and desist.¥ A
stipulation to cease and desist is an agreement to discontinue specified
llegal practices. Such a stipulation differs from a consent decree in
that violation of the stipulation is not a basis for the imposition of
sanctions. In such & case, the Commission’s only recourse is the
institution of & formal proceeding locking to the issuance of a cease
and desist order. Although the Federal e Commmission Act makes
no specifiec provision for the setilement of cases by stipulation, the
Commission finds legal justification ® for this procedurs in subsections

# The figures hero given are drawn from data special pared by the Federal Trade Comimiaslon for
the nse of the Attorney General’s Committes on Administrative Procodure. The data, which are ap-
parently sniqus in character, gre set forth snd axﬁmd in appendix B,

‘1.'8: gllllg Commiss&)éls justifles its dishnelination to more confidently on its sabardinates’ jndgment apen
wing gronnds:

[31] Thsitnghe feal difficulty in distingnishing betwsen the imporiant and the unimportant makes it
unfeasible for Comialssion to rely upen [t ohief officers to refer to it those tutters which should de
congidared by ths Commission,

{2) That the statutes administersd by the Commission require the same personsal considoration prior to
the issuanca of 4 complaint 58 mast the issnence of an order to vease and desist,

{3} That the damaging publicity incldent to the anwarranted issuance of a formsl complaint would not
be enred by thoe suhsequent dismissal of the complaint after a hearing.

gi} ‘That Corymission consideration of ail cases ai thia stage acts 853 check upoo the zeal anAd thoroughness

45 staf¥. i

{E} That with tsany ag;ztefmch a# the Pederal Trade Commizsion, the determination of whethor
8 tomplaint should in the nstanpe i as much 8 matisr of policy a8 Is the ultimate determination
of whetber 8 cesss and desist order shounld be Issued.

¥ During the fiscal year ended Juno 35, 1038, applications for com 19 resuited in the xenance of 310
cemplaints, Doring the same » 564 cases were settied prior 1o the Issuance of oom?wnls by stipuia-
iions bo cease and deafst, of which 187 wers negotisted by the Chisf Trial Examiner's Dviston and 317 by
the Radie and Periodical Division {F. T. C. Ann. Rept., 19?!;1?. B4l

Mt eal Justifiestion, as stuted by the Commission I in F. T. C. Aunn. Rept., 1638, p. 41, s poe-
fectly : “In those clasees of ceses In which the Commission sfords the respondent an oppertunity to
dipose of & Mniter by stipulation, that procedore sccomplishes economically and oxpaditiouaty the same
result 85 8 compiaint and order to ease and deslst. It also simplifies the Commisslon’s legal proceduare apd
saves both the Government and the respondent the expense Ineldent to trial of the complaint.”
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{a) and (b) of section 5, which empower and direct the Commission to
prevent the use of unfair methods of competition and unfair or decep-
tive acts or practices in commerce, and directs the Commission to
institute formal action ‘‘if it shall appesr to the Commission that a
proceeding by if in respect thereof would be to the interest of the

ublic.” Exercising the discretion thus conferred, the Commission

as made a formal declaration of policy as to the settlement of cases
by stipulation, as follows:

Selilement of casez by stipulation —In proceedings prior to the service of com-
plaint by the Commission, the Commission may, in its diseretion and in the
public intereat, permit respondents to di of cases by stipulations, in which
stipulations the respondent promises and agrees fo cease and desist from the
unfair methods of competition ar unfair or deceptive acts or practices involved,
and in which the respondent, affer admitting the material facts, agrees that said
admissions may be used against him, if thereafter the Commission has reason to
believe the respondent is violating his promise and agreement to cease and desist,
and issues its complaint against him. All such stipulations shall be altogether
for the public records of the Commission. The disposition of s case by stipulation
is regarded as A privilege and not a right. It is the policy of the Commission not
to accept stipulations in esses where it has reason to believe that the respondenis
have been guilty of intentional fraud or wrongdoing or violation of section 14 of
the Federal Trade Commission Act, or of violations of certain sections of the
Clayton Aet or of violations of the criminal sections of the Sherman Act or of
anv other statute, or where, in the opinion of the Commission, the respondents
will not keep the agreement, The Commission reserves the right in all eases, for
any ressons which it regards as sufficient, to refuse to extend this privilege.®

If the Commission accepts the recommendation of the Chief
Examiner’s Division {or the Radio and Periodical Division in certain
advertising cases) that an effort be made to negotiate a stipulation
to cease and desist, the case is referred to the Chief Trial Examiner for
the preparation and negotiation of a stipulation.® The drafting and
negotistion of stipulstions {0 cease and desist is handled in the Chief
Trial Examiner’s Division by a group eonsisting of the Assistant
Chief Trial Examiner and three examiners who have no other function
and who have no contact with a case prior to the effort to negotiate,
and whose relationship to & case terminates if the effort is unsuccessful.
The precise contents of a stipulation to cease and desist are, of course,
determined by the facts developed through investigation. Each
stipulation, however, always consists of three elements: An admission
of certain facts; an agreement to cease and desist from designated
unfair methods of competition or unfair or deceptive acts or practice;
and s consent that the admissions of fact may be used against respond-
ent if subsequently the Commission has reason to believe that the

¥ Ruates, Polies and Acts, p. 222 Pursaant to this declared policy the Commizsion wil not allow cases
arising under secs. 2, 3, T, or 8 af the Clayton Aet to be sattled by stipulations to rease and desist, Nor will
it accept stipuiations in cases involving a fraudulent business o3 where & legitimate business is conducted

o & frendulent manner. Stipulations will not be accepted in rases involving consplracy or com:hination
tsabeﬁ: pric;s itnnsmmh a3 Zuch arrageinents are i loast potantiatly violative of the rriminal seations of the
THian Act.

*® Ag nted previousiy, however, the rafting and negotiption of stipuistions In the advertising cases is
Iaft to the Radioc and Periodical Division, whenee they originated. ‘The reason for differentinting between
thess cases AN those which arass from investigations by the Chie! Examiner’s Division {s aot claar. It has
been suggested that their familiarity with the cases permits the officers of the Radlo and Periodleat Division
o prepare stipalations more sxpeditionsiy than aeald the Chisf Trial Examiner. But this ent, an
the face of it, would be equally applicable in coanectlon with cases poming from the Chief Erxamriner’s
Divislon. Al things considersd, It seews jikely that division of the stipulation-drafting function betwoen
two branches ef the Commission’s staff iz an izational ident, rather than the result of reasonsd
policy: when the problem first arcss, ne doubt spme good causs axisted far the diffusion of respensibility;
today, the good cause I3 tot remembered, but the diffusion lingerson.  There possibiy be merit in the
notion that stipubations shonld be prepared by other individusls than those wha have previously served as
tnvestigatars: i1, hewever, this i a reoviog consideration ia the Commission's judgment, the present srrange-
ment svidences oo consistency in Hs application, ;

228671—40—pt. —-3
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stipulation is being violated and accordingly issues its complaint
ggainst him. L

When a proposed stipulation has been prepared by the examiner, it
is first submitted o the Chief Trial Examiner for approval and then,
without further reference to the Commission, is sent 1a duplicate to the
slleged violator. At the same time, the respondent is notified that the
privilege of settlement by stipulation, now extended by the Com-
mission, may be rejected by him if he disputes the facts or if for any
other reason he prefers that his case be formally heard before an
examiner upon issuance of & complaint.® Opportunity to discuss the
terms of the stipulation by correspondence or in conference, personally
or through counsel, is afforded those who may desire to stipulate, but
who wish to propose amendment of the proffered draft. Those who
are content to sign the stipulation as it then stands are directed to
execute and Teturn both copies, one of which, upon being approved by
the Commission and signed by ite Chairman and Secretary, is returned
to the respondent.®

Qccasionally, the complaint has been voiced that the Commission
makes an oppressive use of the stipulation to cease and desist, in
‘that innocent parties have been induced to admit engaging in illegal
practices as the alternative to incurring the expense and publicity
incident to & formal proceeding.® In 1937-38, opportunity to stipu-
late to censs and desist was offered to and eccepted by 564 respondents;
it is estimated that fewer than 5 percent of those to whom the choice
was made available declined to enter into such stipulations. It is
imposaible to conclude, on the basis of the material examined in the
course of the present inquiry, that there is a practice of overreaching
on the part of the Commnssion’s staff in nﬁenatmns with respondents;
this conclusion is reinforced by the difficulty of conceiving of the con-
siderations which might motivate such & policy or practice. Whils
occasional error or overzealousness is inherent in legal processes
including the disposition of matters by the Federal Trade Commission,
it is sﬁﬁ apparent thai a systematized method for settling certain
classes of cases by stipulation and without formal proceedings has
everything to commend it; if in fact (which we do not assert) there are
instances of abuse, the fault is not in the method but rather in those
who may for the moment have utilized it unwisely.

THE INITIATION OF FORMAL PROCEEDINGS. THE COMPLAINT

In those cases where opportunity to stipulate has not been extended
or, if extended, has been rejected, the Commission orders the prepara-
tion of & complaint by the Chief Counsel’s office. In most cases, the

# Ths appertunity to stipulats i proffered o many who have not requestod that they be per-

mitted ta settlo the cese by agreeing to cease and des! While parties famillar with the Commission’s

proceduresometimes take the Initiat{vein indicating their willlngress ta siipulate, the Cemmission

pe sppiication fo be made in tbat regard, but instead itself proposes the possibifity of sestlament through
B

il tion.

*?ulgm ain one notes the Commidon's conscisntions attoniion to detall and is readiness io engage in
timg-abso?giug review of essantmgoummed mattars. Ita wiltingpess in that tegard might he Dore
woqualifisdly commendatle if the Commission warn hot thereby forced to forego othar, and possibly tnove
important, activitins, Approval of negotiated stipilations i net & matisr of practical moment;
to one tnformed observer, the Cotnmission has ordered fo be redraited only an “infinitesimally per-
centage’ of negotisted stipulations submitted fer its approval.

o I't was at one time the Commission's policy Bet to disclose the names of persons entering into stipols-
tinns to conse and desist. In recant years, however, stipulstions have been matters of public record. Fur-
thermors, the published mohthly sumisary of the Commission's work tonitains the namas of those who
hiave enteced 1nts stipulations, ther with the name of the commodity involved, Digests of stipulations,
eontatoing the Bames of the , are published in the volumes of the Commisslon’s decisions.
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Commnission’s order directing the issuance of & complaint provides
that the complaint shall be transmitted by the Chief Counsel to the
Secretary for execution and service without further reference to the
Commission. The complaint is nsusally prepared by the attorney who
has been designated to present the case in the proceeding before a
trinl examiner, and is issued in the name of the Commission.
Qeceasionally, howevar, the Commission, before deciding to issue &
complaint, refers & case to the Chief Counsel for an opinion as to the
}egaf)queszions involved. In such cases, 8 complainé is drafted and
sent to the Commission together with the opinion. In some eases,
the attorney drafting the complaint will conclude that there should
be a change in the parties or charges as approved by the Commission.
The attorney will in such cases seek an amendment to the Commis-
sion’s order by way of adding or dropping a party or allegation,
Both the Fed Trade Commission Act (sec. 5) and the Clayton
Act (sec. 11) require that the complaint contain & statement of the
Commission’s charges and notify the respondent of the time and
place at which he may be heard in defense.*®* In a complaint issued
under the former statute the first paragraph of the complaint formally
recites the Commission's belief that the respondent has viclated the
act and that a proceeding by it with respect to the charges would be
to the interest of the public. The recital with respect {o public in-
terest is unnecessary, and is not used, in Clayton Act cases, This
prelude is followed by & statement of the charges. In most instances
the challenged methods and practices appear to be outlined in suffi-
cient detail to advise the respondent as to those phases of his business
activities which sre under scrutiny and wherein the Commission con-
siders them to violate the act. A number of sttorneys, experienced
in Commission proceedings, have stated, however, that some com-
plaints require amplification, and have criticized the Commission for
1ts refusal to grant requests for bills of particulars. In appraising
the validity of this criticism one should bear in mind that, in addition
to receiving the complaint, the respondent has earlier received from
the Commission’s field investigator a statement of the charges against
him, as well as informstion concerning much of the evidence bearing
on them; in many instances, too, the respondent will have received a
proposed stipulation from the Commission and will have been con-
sulted concerning its ferms, so that the likelihcod of unceriainty con-
cerning the nature of the Commission’s case is greatly diminished.
The Commission maintains, moreover, that the refusal to grant
motions for bills of particulars does not in any way handicap the re-
spondent because during the presentation of the ease in support of the
complaint he becomes fully informed as to the scope and details of
the charges against him. There is no possibility of “surprise” to the
respondent, it is said, because continuances are freely granted if the
{hat oD & RaToed Cate DO ot W IndIcabed pIACe ho AT -aPpea B Show Catie WAY B Ordts Sho0it pot
be antered by ssid Comumissien requiring ¥ou 1o cease and desist from the violatfons of the law charged ta
the complaint.” DUndsr the same ing the respondent is informed of the Comunissian’s requirements
COnDerning ANswers to complaint. Since, becsnes of the Commission's backlop of esses, bearings sre rarely,
if ever, commenced oh the day stated in the comphalnt, the respondent is aiso advised that he wil] be fur-
ther notifted of an¥ chacpe in the time designated for bearing; asupplemental notice s thereafter addressad
gﬁmﬁogﬁi;;mmmmaummm(wm,ummmhw
Hearings are ordinari]y scheduled to be hield where the largest sumber of witnesws may be calied with ths

lexst ammount of travel; frequentiy they are adjcnrned to sncther pisce, when the convenience of the parties
and of the witnesses wonld beserved by doing ao.
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respcgzdent desires to study the record before proceeding with his
case.

PUBLICATION OF COMPLAINTS

The respondents named in the complaint are the only persons served
with the complaint.* The applicant, or complaining party, is not
“served’’ with a copy of the complaint since he is not a party to the

roceeding, In practice however, he is sent a mimeographed copy.”
%pon service of the complaint, the proceeding becomes & matter of
public record, and mimeographed copies of all complaints are dis-
tributed without charge f{o any person requesting them.®

ANSWERS

The Commission’s rules provide (rule VII) that a respondent who
desires to contest the proceeding must, within 20 days after service
of complaint (a period which is rather generously extended upon re-
quest), file an answer containing “s concise statement of the facts
which constitute the ground of defenss. Respondent shall specifically
sdmit or deny or explain each of the facts alleged in the complaint,
unless respondent is without knowledge, in which case respondent
shall so state.” ®

u Compare Natonral Lebor Relations Board v, Rzmhmnedﬂmd, Inc. (64 F. {3d) 862, 3T (C. C. A. ¢
1938), cert. deB. 34 U. 8. 576 €1838)), in which Judge Eand, in considering respondent's clatm
that it was denied & falr trialin that & bill of particulars was refused, said: “The examiner did deny a bhill of
particulars, but that could Dot have seriously prejudiced respondent, Such g bill Is imporiant only when
& party must meet his adversary's case withont apportunity to re; it is of alight value in a trial by baar-
fogs at iptervals, The sotion thai its sdsetice really handieap: the respondent [n its cross-examinelion
sems te as illusery.”

# The Commission I3 almost saigne among Federal administrative agencies in the use which it has made
of olass suits. In National Horness Meonufadurers” Aseociution v. Federg? Trede Commizsion (263 Fed. 705
{C. C. A, Bth, 19201), 5 trade association, against which & complaint charging eafair methods of cotnpeti-
tion had been fiied, contended that as an gnincerperated ssseciation it was not subject te sec. § prohibiting
the use of unfalr meghods of competition In commerce by . partoerships, or corporations.”” The
Court relected this contention on the ground that the s of the sssociation had been made
to the proceeding, and added that “A voluntary assoclstion, having mapy members, may be brought inte
court by servies ¢n Its officers and such of its members 55 are kpown and can be conveniently served to
zepresent all the diverse interests.” In Chamber of C c¢ of Minneopolia v. Fedaal Trode Commission
13 F. (28) 672 {C. C. A. §th, 1928)), the Co on, i B ing ander sec.t of the Federal Trade
Commission Aci, named and served as respondents 13 members of an association of 560 members. The
complaint also ineluded as respondents al} of the members of the association and stated that *said rexpondent
members constitute a £lpss 50 nuimarons ef 10 make it impracticsl to pamme them all 89 parties respondent
bereln, but these desigrated bereln are fairly representative of the whole.” In rejecting s contention that
the Com:nission ncked jurisdiction over those members of the associntios who were not natned snd served
as respandents, and affer stating that quity rule 38 {Federal Rules of Civil Procedare, rule 23) did not
spply Lo proceedings before the Commission, the Court said, **When procedure against & class is proper Iz

udicial proceedings, there would scein no reasons why the same thing should not be done In lesy formail
Lem'm' gsiemch this, provided aiways that the conditiors sre such a8 to make the ¢laxs representations ruke
&?i:ll[cab . These necessary conditions are (1) & commos of general interest and (2) such number of indi-
viduals as to mske it impracticsbie to bring sl of them before the court.” Both casea suggest 3 third pre-
requisite—that those served be representative of the entire membership.

7 Both the Federal Trads Comtn'ssion Aet and the Clayton Aet aniBorize the Commission to permit
totervention to such extent and upan such ferms as it comsiders just. It is the practice of the Commission
to permil 5 party to intervene where it aé;pea.rq that such party has 8 jegitimate interest in the Froccegiog
mge may be pdversely afficcted by any Cominission order which might recult framm the proceeding. The
Commission generally refuses, howeverz, to permit intervention in faver of the complaint, by parties whose
interest is in having the charges in the complaint sostaized, because the Commissien witl not permit it
proceedings to be conducted as private controversies. Intereated pariles who are not permiited to intervene
may be permitted o submit hriels ar to ¢ orally a3 efnici curize.  Intervention is a relstively rare cocur-
reneo ta the Commission's pmetice end, where it does take place. nsually cobxists of the sukmissicn of Lriefs
and orsl t, rather thao icipation in the trial

£ Imdigu-ly followinz service of a comnplaing, it k the Commission™s prartios to {ssue a press relcaee
conslating of & résumd of the allogations of the complaint. Fhis practice i said to serve twg {1} Te
iﬂsgm a ¢ 8t of ths Commi: 's action, and {2) to provide equsl treatment for all newspapers
an services.

3% Thers 15 a measure of doubt that the Commisslon woxuld havs power to enforee a rule that 8 fact oot
specifically denled I the answer shall be deemed admitied. This doubt is founded npen stamtary pro-
visions to the effect that the respoandent shali have the right o appear and show cause why a cease and
desist order shonid not be entered, from whicls it ¢an be ed that the respondent cannot, hy failure to
den ificaily in his answer a fact alleged In the com! t, be precluded from controverting ¢hat fuct
at ;Ee%ng. At any rate, the Commission does not take be pesition that tgondems are deemed to
have admitted thoso allegations of the complaint which are not specifically denied in the snswer.
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The Commission’s rule VII does not specifically state the conse-
quences attendant upon @ failure to answer. It is provided in the
rule that the respondent’s failure to file answer within the time above

rovided and his failure to appear at the time and place fixed for

earing ‘‘shall be deemed to authorize the Commission, without further
notice to respondent, fo proceed in regular course on the charges set
forth in the complaint.”” But even when there is both nonsnswer
and nonappearance the Commission will not issue & cease and desist
order in the same fashion as a default judgment is taken at law; in-
stead, the Commission’s counsel presents the evidence in support of
the ecomplaint at a &ublic hearing before a trisl examiner just as if
the respondent had filed an answer and had appeared. In such cases,
further, the trial examiner prepares a report upon the evidence which
is served upon the respondent in the same manner as if the respondent
had appeared.® In a case where the resllalondent fauils 1o file any
answer st all, but appears at the hearing, he may, pursuant to the
statutory requirement, controvert the alieiations of the complaint as
though he had filed an answer denying such allegations.

POSKIBILITY OF AVOCIDING HEARINGS AFTER ISSUANCE OF COMPLAINT

The Commission’s rules of practice contemplate that the respondent
may admit the allegations of the complaint, leaving for determination
by the Commission only the question whether the facts alleged con-
stitute a violation of law, upon which question the respondent meay
argus by brief or oral argument or both, Rule VII reads:

1f respondent desires to waive hearing on the allegations of fact sef forth in
the complaint and not to contest the facts, the answer msy consist of & statement
that respondent admits all the material allegations of fact charged in the com-
plaint to be true. Respondent by such answer shall be deemed to have waived
a hearing on the allegations of fact set forth in said complaint and to have au-
thorized the Commission, without further evidence, or other intervening pro-
cedure, to find such facts to be true, and if in the judgment of the Commission
such faets admitted constifute s violation of law or laws as charged in the com-
plaint, to msake and serve findings as to the facts and an order 0 cease and
desist from sech violations. Upon application in writing made simultaneously
with the filing of such answer, the respondent, in the discretion of the Commission,
may be hesard or brief, in oral srgument, or both, solely on the question a3 to
whether the facts g0 admitted constitute the violation or viclations of law charged
in the complaint.

In practice, such answers are frequently fled, although concurrent
requests that respondents be allowed to brief and argue the lepal
question are less frequently mede; where no requests to argue are
made, the respondents are doing an act equivalent to signing an ad-
ministrative consent decree.

* The omployment of fyll-dress procedurs in cases In which the respsndent bss neithor filed an answer
ok AR serves no useful purpose.  The Comimisyion takes the position that the language of the statuts
wili not parmit the omissicn of fermal procecdings iy defanlt cases. Thas set. 5 {b) of the Federnl Trade
Commission Aet provides that the party complained sgalnst “shall have the right to appear at the place
and tims so fixed {f: thas complaint] and show canse why an order should not be issued by the Commission.?
Concedadly, this angortunlty for heariog is not waived by mere [ailure to file sp answer, and, without
somothing eisa. the Commission is obliged to bold a hearing. The Commissios Is further of the opinlon
R2mt Ity Sndings of fact must be supported by evidence which has been formally ndduoced at s hearing.
This tion is based on that part of see. & (b) which provides that *the testimony in any sech procecding
ghall be reduced to writing and fled in the office of the Commission,’” and that “if upon such hearing ths
Commission shall be of the opinion that the method * * * s prohibited by this mel, it shall make &
Teport i writing * * * . Again, it is stated in see. 5 {¢) ,which provides for judicial review of the Commis-
sion's orders, thal “the Andings of the Commission as e the facts, I supported by evidenoe shall be con-
clusive.* Despite the spclfieity of this statutory langumge it Iz diftieult to belisve that any reviswing
oaurt would construe these provisions as roquiring the use of formal prosedure lu Gbwosing of o oase against
a respondent who had evineed a complete indifferenee.  Farthermare, it would be difficuit for nrestzgnden:
who had ot avaiicd himself of the appertunity to be heard to escape the appheation of the doctring that
8 persou who bas not exhausted his administrative remedies bas no standing in sn appeiiate tribgnal,
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Not uncommeonly, eounsel for the Commission and respondent enter
into stipulations of fact in order to expedite th;élmceed.ing and to
shorien the record. Such stipulations of fact need not be approved
by the Commission, if they merely support evidence already in the
record and are calculated solely to avoid the oﬁ'min%agf cumulative
evidence. But if the stipulations are intended to supplant completely
all other evidentiary material on the issues to which they relate, the
Commisiomuir& that they be submitted to it for approval before
they are en inte by its counsel. Frequently, stjguhtions of fact
are sufficiently broad to obviate any necessity for a hearing before a
trial examiner. In such cases, the Commission’s findings of fact are
based upon the stipulation.

wnslly, respondents, even though they wish $o avoid contest-
ing 8 case at 8 heanng, are unwilling either to file an answer admitting
the allegations of the complaint or to enter into a stipulation as to
the facts unless they can be advised in advance as to the terms of the
findings of fact and order to cease and desist which will be made by
the Commission on the basis of such an answer or stipulation. Until
October 1938 counsel for the Commission, in conference with respond-
ents or their counsel, were authorized to draft proposed findings of
fact and orders and {0 negotiate stipulations subject to the condition
that they could be withdrawn if the Commission refused to adopt
the propesed findings and orders. Recently, the Commisson in-
structed its atterneys that stipulations must thereafter be filed un-
conditionally if filed at all.® The Commission's attorneys, however,
still consuit informally with respondents concerning the content of
the findings and orders likely to be issued on the bass of the proposed
stipulation. But they can go no further than to state that approval
of findings and orders agreed upon by the parties will be recommended
to the Commission. In many cases, this assurance is sufficient, for
the Commission does not ordinarily depart from the recommendation
of its Chief Counsel. In close cases, however, respondents may well
hesitate to risk filing an unconditional stipulation as to the facts
without a definite understanding as to the consequences. Hence, i
is apparent, there is in fact a possibility of aveiding the necessity of
formal hearings even after issuance of a complaint. Yet, there is no
established method of consultation whereby one mayv discover the
Commission’s probable intentions regarding a case. The absence of
any definitely articulated pelicy 1 this aspect may, therefore,
prevent the seizing of thai possibility by those who are not fully
conversant with Federal Trade Commassion practice ¢

THE TEIAL EXAMINER AND HIS POWERS

The Commission’s formal hearings are, almost without exeeption,
presided over by trial examiners regularly emploved for that purpose;
special trial examiners are never utilized and only rarely has one of
the Commissioners served st the initial-hearing stage.

x T T&Ccmmhmu}mqhsmmﬁm
iog bedore # podeesionaily other than that the atorney be admiived to pracoce bejore Fadersl o S0
[y
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The corps of 17 trial examiners, serving under the Chief Trial
Examiner’s supervision, engages in no activities other than that of
conducting the Commission’s hearings. In no instances do they

age in investigational work or fill the rele of trial counsel #

ea%rdinariiy, when a trial examiner has been assigned to a particular
matter, he conducts sll the hearings that may he necessary in order
to conclude the proceedings even though the several places of hearing
may be widely separated. Occasionally, because of conflicting hear-
ing dates or because & hearing adjourned to a different place will
involve the taking of testimony of only a few witnesses, the trial
examiner has been replaced by a substitute, who either completes
the case after reading the previous testimony, or merely returns to
the original examiner the record of the isolated hearing over which
the substitute presided.*

The powers of trial examiners aze rather narrowly, and it may be,
unwisely, Iimited by the Commission. While the examiner acts ss

residing officer and is responsible for the orderly progress of the

earing, he has little authority to rule on motions {other than those
relating to matters of evidence) as they arise. Motions addressed to
the pleadings, such &s motions to amend and motions for bills of par-
ticulars, must be passed upon by the Commission itself, as must all
motions involving *“‘questions of law,” such as & motion to dismiss the
complaint.

The embarrassment in this situation is obvious. Since complaints
and proceedings may be amended only by order of the Commission,
efforts to add to or subftract from the allegations prior to the closing
of the hearing require recourse to the Commission itself, instead of
motions to the examiner. Even routine motions to conform the

leadings to the proofs necessitate the consideration of a distant
mmission rather than the instant decision of one who is familiar
with the circumstances which gave rise {0 the motion.

Evident in the whole scheme of the proceedings before the trial
examiner, indeed, is the Commission’s tendency to withhold disposi-
tive power {rom its examiner and to intrude its own decisions into the
heanng itself. An example is the practice in regard to subpenss.

Section 9 of the F e{iampi Trade Commission Act empowers the Com-
mission—
to require by subpena the attendance and testimony of witnesses, and the produe-

tion of all such documentary evidence relating to any matter under investigation.
Any member of the Commission may sign subpenas, and members and examiners

& Geeasionally, however, the heads of the Commisslon’s Beld offices on the Pacific const muay be pressed
izts duty to preside al bearings in the tarritory of Lhelr offices, where the issuss sre simple, the hearings
are to be brief, and the expense of the Commission’s sssigning a trial sxaminer would be considarable.

+ As has been noted previgusis, suprs, p. 13, the Commission’s palicy s to #ansfer the sitnz of hearing
‘whenever necessy ta serve the convenience of parties and their witoesses. Where & hearing has been
sdjourned to s disterent place, for the purpose of taking the testimony of 8 handful of lsolated witnesses,
and when that sdjourned hearing is presiled over by an examiner otbor than the ons who i= primarily
responsitle fer st‘xgerinwndmg he compistion of the proveedings, the eramination of the witresses is o
atfeot similar to tae taking of depositions W be ineorporated tn the record, Ruis XVIII of the Commis
sion's rules ol practice sets forth a procedure for the taking of depositions, but in fact there has been littls
oceasion io resorl Lo the procedure there set forth, because of the freauendy with which the hearings go to
the witnesses ralher than haviag the witnesses go to the hearings.

# Motions to dismiss are froguently made by respondents, but sven wher made prior to or at the outset
of the hearing, are formally denied without the Commission's giving the matter real consideration, tha re-
speadent thee being permitted 16 renew his motion by brief or tpon orai argument at the close of the whols
cae. Commission’sattitude, in shors, [ thst oo complaints issne frow (t exceps those which in its juds-
ment state & vaiid case under the applicable statutas, For this resson, it ordinsrily sees oo reasmn Lo beay
argument or eved fully to conisider m motion to dismiss defore the close of bearings. Only whers there hag
Deen a change is the relevant ststatory sfiuatich has it pursued a different conrse—as, for example, when ths
emergence of stggf&jr trads laws changed the ooiipisxiol of pending compiaints agafnst resale price maitite-
DaDCe STV
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of the Commission may administer oaths, afirmations, examine witnesses, snd
receive evidence. Such attendance of wituesses, and the prodoction of such
documentary evidence, mav be required from any place in the United States at
any designated plaee of hearing #

Applications for the issuance of subpenas to appear and testif:
must be made {0 a8 Commissioner rather than to the examiner. Suc
subpenss are in practice issued without the consideration of the full
Commission, though they are ordinanly withheld i they require a
witness to travel more than 100 miles to the place of hearing, in the
absenee of justification for inconveniencing the witnesses. Subpenas
duces tecum are, however, considered by the entire Commission, upon
verified applications s;mec:fymg as exsctly as possible, the documents
desired and showing their competency, relevancy, and materiality.

But, while a respondent may be subjected to the annoyance and
delay of transmitting applications for subpenas to the Commission in
Washinoton (fortunately, the occasions for use of subpenas by re-
spondents have been infrequent}, the Commission’s ewn trial attorneys
are not similarly inconvenienced. When engaged in 2 hearing else-
where than in Washington, they are supplied with subpenss ad tes-
tificandum in blank, which they may then utilize as occasion arises.
No valid reason appears for not furnishing the trial examiner with
subpenas signed by the Commission in blank, 1o be issued during the
;;:grem of the trial by the examiner to either the respondent or the

attorney upon application therefor, upon the examiner’s being
satisfied that good cause ap for the use of compulsory process.

The withholding of power from the trial examiner necessanly infects
the trial proceedings with a certain measure of indecisiveness and
exposes them to t.he threat of constant interruption. The trial
examiner is, for example, authorized to adjourn a hearing to a different
time and place upon consideration of factors of expense and con-
venience in securing the testimony of witnesses. But, where a
request for adjournment to a distant locality has been made the trial
examiner has frequently referred the raequ&;t to the Commission for
formal instroctions. And, if the trial examiner refuses to transfer
the place of hearing as re:;uested by one of the parties, because in his
judgment the transfer would ereate more inconvenience than it would
eliminate, an interlocutory ap to the Commission is at onece
availsble to, though infrequently employed by, the party aggrieved
by the exammer’s ruling. In fact, interlocutory appeals from the trial
examiner’s rulings concerning the relevanﬁ' or competency of proffered
evidence, are also available and are not infrequently uulxzed Dunng
the very progress of a hearing, therefore, a case may in effect be
withdrawn from the trial examiner and remitted to the Commission
for consideration at an intermediate point. The wisdom of the
Commission’s intrusion into the hearing at this stage is open to the
most serious doubt. In the long history of the administration ef
justice there is persussive evidence that, taken as a whole. time and
expense are saved to the parties and to the trial courts and to the

appellate courts, by requiring that the tnal stage be completed before

8 As i cpctomnary. the statyte further TroTides thet s dixzict roxrt of U United Srztes «bmb) have jurisdie.
‘tion i exoe of refoa] W obe T A SEbDens, 1o 550 a6 arder commelline altetsdnnior and test imen ¥ or {he Trodoe-
S0 of dormmentary evidenor. Faflore 0 obe¥ the Conr1's order may be ponxited o 8 Fonteme, bot,
where B oomTt arder i ot oed, refosal zeabgrshr (‘ommas sohrens Adows DY OTS ITDLe & MOSTeiEpt
of the Commiasnn. Sac. 10 of 1he Federal Trade Comminion Aot deckyes. bowever. that pnpohedicnor 10
mﬂmmm*mh»ms!nﬂmlmmo&mm& by & fine. o by impriscement, or both:

in practice this anzion i icnored, far the Comrtoission bas Dever 30BN & XoMCEa0D &5 2 Penally kr Boo-
obmervance of its commmnds.
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appeals are allowed. While it is obvious that cases will arise from
time to time in which the trial examiner’s ruling on evidence may be
of such eritical importance that error would require a complete
repetition of the proceedings, yet it is questionable whether interrup-
tion of many hearings is not foo high a price to pay for securing prompt
reversal of the eccasional error of a grave nature. And there is a
clear measure of inefficiency in having the Commission familiarize
itself with a case at several stages, as is necessary if it is itself to rule
wisely on questions relating to the relevaney of proffered proois.

THE PRCGREES OF THE HE&RIKG—E?IDENCE

It is customary that the Commission’s trial counsel, a member
of the Chief Counsel’s staff, presents the evidence in support of the
complaint at the outset of the hesring, and that the respondent’s
case is put forward thereafter. This order is frequently abandoned,
however, in proceedings involving hearings in different parts of the
country. Where a second trip to a distant point may be thereby
avoided, the respondent is often permitted to examine one or more of
his witnesses before the Commission’s attorney has rested his case.
Similarly, the Commission’s attorney sometimes rests with the under-
standing that he may examine one or more witnesses on designated
subjects at & later date. Such departures from the customary order
of procedure are usually agreed to by the attorneys, although the
trinl examiner may permit it without sgreement.

In stili other respects, the hearing procedure is somewhat more
flexible than procedure at law. Thus, it is said that examination is
often permitted before a sufficient foundation for the witness’ testi-
mony has been laid, on the promise of counsel to produce the qualifying
evidence at & later date and with the understanding that the testimony
will be stricken or the exhibit withdrawn if this is not done. For
example, an expert may be allowed to base an opinion on & stated
formula which has not vet been introduced in evidence, or a paper
may beindentified and received before its relevancy has been shown.

Neither the Federal Trade Commission Act nor the Clayton Act
makes any provision concerning the kind of evidence the Commission
may receive, or what, or how, rules of evidence shall be applied in
bhearings. Except in one minor respect, none of the Commission’s
Rules of Practice relates to the admissibility of evidence. Further-
more, the Commission’s treatment of the traditional rules of evidenca
has been the subject of judicial discussion in but one cass, John Bene
& Sons, Inc., v. Federal Trade Commission (209 Fed. 468 (C. C. A.
2d, 1924)). Upon a petition io review the order to ceass and desist
the question was raised as to whether the Commission was restricted
to the taking of legally competent and relevant testimony.# The
court held that it was not. It said:

We incline to think that it is not by the statute, and, having regard to the
exigencies of administrative law, that it should not be so restricted. We are of

# The Commistion had ordersd John Bene & Sons, who msde snd sold hydrogen perexide, to desist
from clreglating statements, found by the Commission te be falss, concerning * Doxol,” a competing prepa-
ration. At the bearing the Comtnission took the opinion évidenece of a lay witness sg o the uses of the twa
solutions; permitied the same witness, who beesms stoekholdsr and director of the Daoxol Corporation
afier the situsticn had developed, 10 testily te antecedent events net within her knowledge; allowed thiz
same witness to testily to correspondonce antedatiag her conneeticn ang as to the contents of books never

rofuced: and the Commission ook lestimony concerning the ebemical sontents of a sointion supposed to

, but not identified as, “*Doxel.”
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the opinion that evidence or testimony, even though legally incompetent, if of
the kind that ususlly affects fair-minded men in the conduct of their daily and
g:;r: important affairs, should be received and ecnsidered; but it shiculd be fairly

The Commission’s present, attitude with respect to the application
of the rules of evidence has been described to us as follows:

The rules of evidenee as used in judieial tribunals, particularly in equity pro-
eeedings, are sought to be applied in the Commission's hearings. However, the
application of the rules of evidence is adapted where necessary by the trial
examiner to the special requirements of such hearings fo permit a fair and com-
plete presentation of the material facts. The fundamental principles of the law
of evidence are not departed from, neither are meticulous applications of the
rules of evidence allowed for purposss of obstruction or evasion.

It is apparent from the above statement that the Commission does
not profess to apply rigidly the same standards of admissibility as are
epplied in courts of law, Yet, in view of the fact that all the Com-~
mission’s trial examiners are attormeys long trained in the discipline
of the traditional rules of evidence, it would be surprising to find
siini.ﬁcant deviations from these rules except in regular patterns
which may be said to be “of the kind that usually affects fair-minded
men in the conduct of their daily and more imporiant affairs.”

The very nature of the Commission’s work requires, however, &
somewhat more hospitable attitude toward the reception of evidence
than might be encountered in ordinary civil actions. In general, the
relevancy of any particular evidence must be determined in relation to
the pleadings. In the conventional lawsuit, the svidence must be
related to establishing or disproving one or more of those ultimate facts
which constitute the claim of ons party against the other. Where the
Commission has instituted a proceeding under section 5 of the Federal
Trade Commission Act to prevent the use of unfair methods of com-
petition or unfair or deceptive acts or practices, the range of relevant
testimony is much broader. As a basis of jurisdiction in any proceed-
ing under section 5, the Commission must find that “a proceeding
by it in ect thereof would be to the inferest of the public.”
Since thers has been judicial intimation that this phrase is more than
mere exhortation to the Commission,* trial examiners may properly
edmit evidence on many matters which might otherwise be rrrelevant,
such as comparative prices, distribution, scope of business, method of
manufacture, origin of goods, extent of advertising, territory covered,
volume of business, sffect of oppressive or deceptive methods upon
consumers, existence and extent of small losses to 2 number of con-
sumers, and generally the effects of the method on members of the
public® Even where the complaint does not allege that a product
18 injurious to users or that a medicine is dangerous when used without
expert advice, testimony to this effect may be received to show public
interest. Similarly, in a proceeding under sections 2 or 3 of the Clay-
ton Act where the gist of the complaint is injury to competition, a
wide range of evidence must be admissible to prove the existence of
competition and injury thereto.

& Federal Trade Commission v. Klsner (290 1. 8. 18 {1929)): “To Jostify filing s eomnplaint, publicinterast
must be ified and sebstantial, The Commission’s action in suthorizing the Alig of a compisint, like
ftsaction in makingan order thereon, Issudject to judiciai revlew. The specificfacts cstablished may thow,
&% a matter nf law, that the proceeding which is authoriesd is not in the public interest, within the meani
01;;:;&;- ;cff:e g)gzg ;:&?n'a'rs at any time doring the course of the proceeding before it, the Comenission

@ The introduction in svidence of a dotnment containing both relovant sad irrelovant mstter s governsd
by rule XIX, which providos that *Where relevant and material matter offered in evidence is smbraced

in a document containing other matter not material or relovant and not intended to be pul in evidonoe,
such immaterial of irrelevant parts ahall be sxcluded, and shall be segregated insofar as practicsble.”
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PROCEEDINGS AFFER THE RECORD 18 CLOSED

Parties have no opportunity for oral argument upon the completion
of the taking of testimony, nor are they permitted to file briefs, before
the trial examiner.

Although the trial examiner does not hear oral argument in the
usual sense, as a review of the evidence and an argumentative weighing
of the evidence and the inferences properly to be drawn therefrom,
counsel may make & brief statement upon the record at the opening
of the case, or at such other times as the trial examiner deems proper,
setting forth his contentions and the theory under which he proposes
to try the case.

The Commission’s prectice does not provide for the submission by
the parties, as a matter of right, of proposed or requested findings of
fact. However, an aaalo%ous rocedure is authonzed in the discre-
tion of the trial examiner by rule XV. That rule authorizes the trial
examiner, when in his opinion the size of the transcript or the com-
plication or importance of the issues involved warrants, either on his
own motion or at the request of counsel at the close of the taking of
evidence, to announce to all parties that he will receive statements
in writing from the respective parties setting forth in concise outline
the contentions of each as to the facts proved in the proceeding. The
trial examiner fixes a fime, which varies from case to case, within
which he will receive such statements. The rule specifically provides
that the fixing of such a time shall not operate to extend the period
for the filing of the trial examiner’s report. The sole functzon of
such statements of fact is to assist the trial examiner in prepar%his
report upon the evidence, and they are not transmitted to the Com-
mission. Such statements are not exchanged between counsel, are
not argued before the trial examiner, and are not a part of the record
of the proceeding.® Counsel rarely seek permission to file such
statements with the trial examiner, although permission is invaniably
given when if is sought; indeed, the trial examiners frequently request
such statements from counsel for both sides.

THE TRIAL EXAMINER'S REPORT

Upen the completion of the taking of testimony and after the filing
of statements of fact, where this is done, the trial examiner prepares
his report upon the evidence. Rule XIII provides that the trial
examiner shall make his report upon the evidence within 15 days
after receipt by him of the complete stenographic transcript of all
the testimony in the proceeding. Additional time may be allowed
by the Commission, however, where necessary because of the length
of the record or the nature of the issues involved. Ordinarily, where
the trial examiner knows that he will be unable to complete his re-
-—mszmomphie record 1% made of all ings {n hearlngs mpon complaints issaed by the
Commission. A contract for the reporting of all of the Commisvion™s hearmgs thronghount tho United Stutes
is awarded annnsliy to 3 public reporting agencey. Ik afl cases, the stencgraphic record is transcribed for
the use of the Cammissisa and its staff, and any g‘mn mey obtain copies of the trapsaribed record from
$ko official reporter at the rate fized in the Commisslon’s contrast.

‘The transcript of the testimony includes motions and objections directed to the evidence and & briel
?;eranem of the grounds therefar. Argument on motions and sbjections is not inclnded in the transcribed

Attompls are 3ometimes made by the {rial examinsr, or by the attorness for the Commission and the
respondsat theouegh stinaistion, te limil the amoennt of cumulstive testimony of exhihits to be introduced
{nio the record.  Transeribed rocords of nnysual Jensth may alse be shertened by stipulstion of parties or
ecunse), prior to submission of {the case to the Commission for Bas' deaision.
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port within 15 days, he will defer closing the record for such time
after the final hearing as will enable him to complete his repori
within 15 days from the time when he does close the record. Copies
of the trial examiner’s report are served upon each attorney for the
Commission and for respondents, and upon each respondent not rep-

resented by counsel. The status of the trial examiner’s report is
described by rule XITT as follows:

The trial examiner’s report upon the evidence is not a decision, finding, or
raling of the Commission. It ie not s part of the formal record in the proceed-
ing, and is not fto be included in a franseript of the reeord.

The trial examiner's report is considered a confidential document
and is not availsble for public inspection.

The funetions of the trial examiner’s report may be said to be two:
First, as to questions of fact, to acquaint the Commission with the
conclusions of the person who has conducted the hearing and ob-
served the witnesses; secondly, to sharpen the critical issues so that
the Commission’s attorney and the respondent may present to the
Commission an argument sddressed to the points of basic discord.
The extent to which these functions are actually performed varies
considerably from case to case.

Reports of trial examiners are required to be captiomed “Trial
Examiner's Report Upon the Evidence.” All examiners’ reports are
commenced by a reference to the charges in the complaint. Some-
times this reference consists only of a brief statement to the effect,
say, that the respondent is sccused of selling zoods upon the condi-
tion that the purchaser will not deal in the produets of the vendor’s
competitors, in violation of section 3 of the Clayton Act. In other
reports, the reference to the complaint consists of a several page
synopsis of the allegations of the complaint. In some examiners' re-
ports, the reference to the charges is followed by an outline of the
Tespondent’s answer or a statement of the matiters admitted in the
answer, while other reports make no such reference to the answer.

The evidence is not ordinarily diseussed pro and con the various
issues. Usually, the report consists of & narrative statement of ths
facts found, supported by citations to the transeript of the testimony
and exhibits. I?r.;quent ¥, these citations to the record include ref-
erences under the heading of “Contra”—thus indicating a eonflict in
evidence. Some trial examiners’ reports do not present the factual
picture in narrative form, but merely summarize separately the tes-
timony of the various witnesses, without making a specific finding as
to the “ultimate’ facts in issue. And while some of the reports
state the practices found to be followed by the respondent and the
effects of these practices upoun the respondent's competitors, in others
one finds only general conclusions broadly stated, as, for example,
that—
the effects of the aforesaid discriminationa in the sale of bakers yeast have been,
or may be, substantiallr fo lessen competition or to injure, destroy, or prevent
competition in the manufacture, aale, and distribation of bread and to tend te
ereate & monopoly in the favored customers receiving the aforesaid diseriminatory
prices from the respondent.

If the intermediate reports are to be of real utility to the parties,
the Commission should promptly lock tc their more adequate formu-
Iation. As indicated, some of them purport to be little more than
summarizetions of the testimony of the several witnesses. Such
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summarizations, if carefully and fairly made, have value for one toc
busy to read the entire record.. But they do not effectively focus the
parties’ dispute, so that appellate proceedings {as proceedings before
the Commission should be in effect, thouzh they are not so in law)
may be addressed to narrowed areas of conflict. The trial examiner’s
report on the facts, it is recommended, should involve an analysis
of the component parts of the case, so that findings may be made on
ezch issue which has relevance to the ultimate conclusion. Each find-
ing should, for the sake of the Commission as well as the parties, be
faﬁowed by & synopsis of, or at least & reference {o, the pertinent por-
tions of the record; and, where the examiner’s judgment was influenced
by his observation of the witnesses, an effort should be made to em-
body in the report the impressions which cannot be derived from &
mere unaided reading of the record.

Even this vitalization of the report on the facts may not be enough.
There is at present no instrumentality for presenting to the parties
a statement of the conclusions of law to be drawn from the facts as
found, for the trial examiners’ reports do not include any recommen-
dations as to the disposition of the case nor any discussion of questions
of law. Consideration should be given the question whether there
should not be added to the intermediate report a respoasible indica-
tion of the Commission’s tentative attitude toward the case. Since
demeanor evidence may be of material significance in Federal Trade
Commission cases, it is not proposed that the intermediate report be
formulated without relianes upon the trial examiner’s opinions con-
cerning the weight of testimony. It is submitied, however, that an
intermediate report would be of maximum utility if it were to embody
a thorough appraisal of the evidence by the f.rmly examiner and a care-
ful statement of the legal implications by his superiors. A report so
formulated would furmish a really sturdy fremework for argument to
and consideration by the Commission af the decisive stage of the case.®

EXCEPTIONS

Persons served with copies of the trisl examiner’s report are given
the right, pursuant to rule X1V, to file written exceptions to the report
within 10 days after its receipt. The form of exceptions is prescribed
by rule X1V as follows: *They shall specify the particular part or
parts of the report to which exception s made, and the exceptions
shall include any additional facts which the person filing the exception
may deem proper. Citations to the record shall be made in support
of the exceptions.” ¥ The “additionsl facts” which may be included
in the exceptions does not refer to evidentiery matter which is not in
the record, but rather to findings of fact which the exceptor insists
should have been, but were not, made by the trial examiner on the
basis of the record.

& The T ision has exp d the ielie! that sny such siteratlon of existing methods would be
undetirable Lecruse—
1. By issulsg = compiaint, the Commision has already made known ifs “tentative attitude ™
“g. Buzcizha 9mmm!$r‘ wruld involve s siady of ti:eremrg and the law by the Commission at an lutermediste
ge of the p ing.
3. The exprescion ofmnh tentstive opinions prior to briefing and oral arpument wonld incur the
that the Comiafusion had prejudeed the case. al e charge
8 The Commission has not rigidly adhered to H#s riles governing the form of exeeptions, hut hax, whera
rgpondams wzn ot represented by counsel, parmitted the filing of exoeptions io che form of a letter from
e respenden:
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While nothing in the rules requires that exceptions be exchanged
between counsel, this is always done in practice. 1f exceptions to the
trial examiner’s veport are filed by the Commission’s attorney, such
excepiions are served by the Comzmssmn upon_ all mpondents or
their attorneys. The exceptions filed g parties other then the
Commission’s atiorney are made svailabie to the attorney for the
Commission even if not “served.”

A failure to file exeeptions does not limit the issues or the seope of
argument before the Commission to those findings in the ex-
eminer’s report to which exceptions have been “taken, nor is the
Cmonlimy“v&m%byﬁaixmtgfthemlm
acquiesced in by the parties. Hence ere the findings or failures
to fied are favorable to the mspoade.nt he theoretically may be lulled
into a mistaken sense of security. Generally, however, tberespondent
is, by the esceptions of the Commission’s trial sttorev, given notice
that theexamnersﬁndmssamnottog;unchaﬂmged ‘and it is said
that the Commission would not ordinarilv question the basis for a
fnding of fact by the trial examiner which was unchallenged by
either party.

BRIEFS

Briefs may be filed with the Commission as a matter of right m
contested upon the facts. It will be recalled that under

nﬁemmmmndmtmvﬁiemmaadmnmdlthemmnd
allegstions of fact charged in the complsini and waiving
thereon, and at the same time apply to be heard by bnief, in
argument, or both, on the question whether the admxttai facts
constituie the violation of law charged in the complaint. While
under rule VII the opportunity to file briefs and argue before the
Commission In this particular class of cases Lies in the Commission’s
discretion, such applications are invanabiy granted.

ﬂbnefsmﬁiedpmrtoonimtbéomibefom
The rules governing the filing, contents and form of bnels are set
forth m MXK.&& h%ﬂmismusbbeﬁéoﬂnththefﬁomms&z—{
retary wi wing times: opening I support
the complaint must be flad by the Commisson’s tnial atiomev within
20 davs afier service upon him of a copv of the trial examiner’s report;
the respondent’s brief must be filed within 20 dsss after service upen
respondent or his attorney of 2 copy of the bnief in sepport of the com-
plaint; reply brefs in support of the compilamt. if permitied by the
Comjmsaﬁn,mustbeﬁieéﬂthmlﬁdaﬁaftertheﬁlmafmspond-
ent’s briefl. A brief in support of the complaint 15 always filed in

in which the facis are coniested. Where permiited by

the Commission, the Commmission’s tria] attornev mav fle &
bnefmsupponofthemmplmnt. The repiy brief must be stricily in
answer to the respondent’s bnief. Respondents are pot permitted to
file reply briefs

Briefs tendered after the expiration of the desgnated periods may
be filed oniy by special permission of the Commission. Rule XX
specifically states that the appearance of addisional counsel in &
case will not constitute grounds for extending the time for filing briefs.
Under rule XV, t&mmby!hemimmmofmmmd
fact does not operate to extend the time for filing of brieis.
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ORAL ARGUMENT

Oral argument before the Commission is governed by rule XXI,
which provides that oral arguments be had only as ordered by the
Commission on written application by the Commission’s Chief
Counsel or by the respondent or his attorney. Application for oral
argument must be filed within 15 days after the filing of respondent’s
brief. It is the Commission’s practice to permit oral argument in
contested proceedings whenever requested by respondents.

If oral argument is ordered by the Commission, the oral argument
in support of the complaint is ordinarily presented by the same trial
attorney who handled the Commission’s case before the trial examiner,
although there is no fixed requirement to this effect or to the effect
that the trial attorney should or should not be present at the oral
argument before the Commission. Other members of the Commis-
sion’s staff are permitted to atiend the oral argument before the Com-
mission, as is the general public.

Oral argument 1s customarily mads to the full membership of the
Commission. 1f all of the members of the Commission are not present,
oral srgument is never heard by less than a majority (three} of the
Commissioners, except in an exceptional case where, due to unfore-
seen absence or illness, less than three Commissioners are able to be
present at the time set for argument, in which event, upon the request
of the respondent but not otherwise, argument may be heard by less
than three Commissioners.

Argument in support of the complaint is first presented by the
Commission’s attorney, followed by argument on bebalf of the
respondent. A brief time is allowed for reply by the Commission’s
attorney. Further argument by respondents is not generally per-
mitted. The time allotted for argument varies somewhat with the
neture of ths case and the complexity of the matters in issue, although
the Commission ordinarily allows approximately a half hour to eech
side. If there are two or more respondents, they divide the time es
they see fit.

Oral argument before the Comumission is limited by the scope of
the proceedings before the {rial examiner in the sense that such argu-
ment may not be based upon facts outside the record. As noted
Ereviously, argument is not limited to those issues as to which dissent

28 been indicated by way of exceptions to the irial examiner’s report,
but if any party justifiably should claim to be taken by surprise by
argument directed to material findings of fact made by the trial exam-
iner to which exceptions had not been taken, the Commission might
take such action as would give the surprised party an opportunity
to reply. The Commission will consider, on brief and oral argument,
alleged error in the conduct of the hearings even though the objecting
party did not take exception at the time the alleged error was com-
mitted, if it appears that the error was material, that failure to correct
it would be prejudicial to the objecting party, and that the raising
of the objection before the Commission rather than when the error
was committed was not merely for the purpose of delay. The Com-
mission may entertain 8 motion to strike portions of the record or
may, at the request of & party or on its own motion, reopen ths
hearings to permit the taking of further testimony.
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BECIBION

After the submission of briefs and oral argument, the Commission
reserves its decision until it can consider the record, briefs, and argu-
ment. The entire record of the proceeding, together with the trial
examiner’s report, the exceptions thereto, and briefs, is assigned to
one (or sometimes more than one) Commissioner for study. Copies
of the trial examiner’s report, exceptions, and briefs are distributed to
#ll the Commissioners. In important cases, the record is frequently
circulated among all the members of the Commission. The member
{or members) of the Commission to whom & case is referred for study
reports the case back to the full Commission in executive session with
recommendstions as to the disposition to be made of the case. The
case is decided only after discussion by the full Commission. While
exact Information is not available, it 13 said that in *‘a considerable
majority”’ of the cases the Commission concurs in the single member’s
recommendation.

The Commission does not, as do some other agencies, call upon an
opinion or review section to prepare & report or a draft opinion in
cases pending before it for final decision. The Commission does
occasionally refer a case to its Chisf Counsel for comment on particular
guestions of law before it malkes its decision; but no digest or summary
of the evidence (other than the trial examiner’s report) is prepared by
staff members for the Commission’s use at this time, except that
individual members of the Commission may, like the judges of appel-
late courts, utilize the services of personal law clerks. The Chief
Counsel, in passing upon such questions of law, does not confer with
members of his staff who have previously been connected with the
ease.

Oceasionally, but not as & regular matter, the Commission cells upon
the trial examiner to answer questions regarding the facts or the con-
duck of the hearings, This practice seems defensible inasmuch as the
trial examiner has had an opportunity to observe the witnesses and
the presentation of the evidence, and, indeed, is intended to serve as
the “eves and ears” of the Commission for that purpose. Since the
benefits of observation are not always reflected in the trial examiner’s
reports, the impressions of the presiding officer are lost unless embaodied
in a confidential trial examiner’s report or related orally to the Com-
mission.

Under both the Federal Trade Commission Act and the Clayton
Act, if the Commission decides that the law has been violated, it is
required to make a report in writing stating its findings as to the facts
and then to issue a cease and desist order. After the Commission
has reached such a decision, the case is referred back to the trial exam-
iner who heard the case in the first instance to prepare findings of fact.
The trial examiner prepares and submits tentative findings of fact
which are referred, together with the record, to the Chief Counsel for
the preparation of a tentative order to cease and desist. After the
Commission has considered and approved {(perhaps with changes) the
tentative findings of fact and order, the findings of fact and order
are served upon sll the parties to the proeseding in the same manner
as a complaint. At no time are the tentative findings of fact and
order submitted to the parties prior to service in the finally approved
form. The final order and findings of fact are matters of public record.
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published in tt:d ﬂf)hxmes oi;ﬂt;:e Cghmmm' ion’s decisions and available,
1M mitheogra orm, o ublie npon request.

The praetfce of having the findings of fact prepared by the same
trial examiner who heard the ease in the first instance may be objec-
tionable. The trial examiner has not heard the argument before the
Commission and ordinarily has not participated in its deliberations.
Consequently, much of the utility of the oral argument before the
Commussion is lost, except in so far as the arzument is embodied in the
parties’ briefs, since no matter how detailed bis instructions may be
the examiner must depend largely upon his own independent reactions.

The Commission asserts that adequate conirel is maintained over
the draftsman of its findings, by reason of its careful review of his
handiwork, when it is presented for final approval. But the effective-
ness of this review is open to at least a measure of doubt, for the drafted
findings are considered by the Commission only after an elapse of time
has blurred the sharpness of the Commissioners’ recollection of the
case—a factor whose importance is perhaps emphasized by the cir-
cumstance that ordinarily no more than one of the Commissioners
read the record when the case was first diseussed.

With busy tribunals like the Federal Trade Commission it has
become fashionable in late years to insist that tasks of adjudication
_must be largely, if not quite wholly, delegated to subordinates. In
the case of the Commission, however, one is tempted to advanee the
altogether heretical view that the tribunal should, instead of dele-
gating the task, formulate the reasons for its own decisions with the
same measure of personal responsibility that attaches to judicial
determinations. In the year 1937-38, there came before the Cornmis-
sion 148 cases in which the facts were contested ; in addition, 98 cases
were considered in which the facts were not in dispute by reason of the
filing of answers admitting the allegations of the complaint or because
stipulations as to the facts were entered into by respondents and the
Commission’s attomeys. While in this latier group of cases the
legal significance of the admitted or stipulated facts could have been
argued before the Commission by brief or in oral ent, this
question of law was but infrequently raised before the Commission;
consequently, although precise statistics are lacking, most of the 98
cases m which the facts were not contested may be regarded as “con-
sent decrees.” During this year, then, s total of 246 cease-and-desist
orders were issued; of this number, it may be roughly estimated that
not more than 200 cases required the Commission’s deeision of con-
tested questions. In an additional 13 cases, the Commission erdered
that the complsaints be dismissed on the merits. If this total of approx-
imately 213 cases had been divided equally among the 5 Commis-
sioners for decision writing, each would have been responsible for the
%reparataon of some forty-odd decisions (exclusive of possible dissents).

his total is large when compared statistically with the work of some
of the major appellate courts.® But the Commission, unlike the
courts, is & tribunal operating within a specialized and limited juris-

& C1. Frankiurter and Fisher, the Basiness of the Supreme Coart st the October Terms, 1915 and 1528
{51 Harvard Law Review (Febeuary 158} 577, 900, in which the authars haws sozmputed the distribation
of cpinlons amang the Jastices of the Sppreme Conrt.  During s 5-Fear period (1932-36), none of the Jostices
def&tudhiwmmmomnm ; mmmmn&mw
was far iower. In the year 193637, the # Justices delivered 146 opinions. excinsive of conentring and g1
w;ﬁbgwoim&%n I3 oghb%mdmmmw&pu’m Dyring the
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diction. Its familiarity with the problems recurrently presented to
it enables it to develop patterns of decision as aids to rendition of
judgment. While some cases are indubitably marked by questions
of considerable difficulty, there are many other cases, especially in
the false advertising field, which are {o the Commission’s mind the no
longer novel reflections of matters which have gone hefore,

It may, however, be argued that the Commission is called upon to
perform so many duties other than judging controverted cases that it
must perforce impersonalize its elﬁ;ocess of decision. As matters now
stand, the srgument is & compeliing one. 'The Commission is indeed
s burdened tribunal, its available working energies sbsorbed by
existing activities. But let it be said flatly that i a choice of activities
must be made, if delegation of some functions is necessary to enable
work to go on, the Cormamission should consider abandoning to others
some of its present chores, so that it would be free to assume, appro-
priately, full responsibility for its decision in the disputed cases.

Let us recall some of the activifies which now receive the attention
first, of one Commissioner, then of the full Commission:

1. The Commission passes on every recommendsation of its subor-
dinates relative to the disposition of investigated applications for issu-
ance of complaints. No discretion is vested in the &mmission’s most
responsible officers to sift out the cases which should properly receive
the consideration of the Commission.

2. Stipulations to cease and desist, prepared by iis own siaff and
accepted by respondents, must be examined and approved by the
Commission before formal execution.

3. Stipulations supplanting other proof of the facts alleged in com-
plainis, after they have been prepared and approved both by the
respondent and by the Chief Counsel, must be submitted $o the
Commission for its epproval. J

4. Requests for subpenas duces ftecum must be passed upon in
the first instance by the Commission, which must acquaint itself
sufficiently with the case at hand to be able to pass on the materiality
of the evidence whose production is sought.

5. Interlocutory appeals from friel examiners’ rulings on evidence
questions must be heard by the Commission, which must also occa-
sionally consider the wisdom or unwisdom of trial examiners’ decisions
to adjourn & hearing to a different locsality.

6. Cases in which respondents have defaulted and have made no
defense, cases in which respondents have (after issuanee of ecom-
plaint) acknowledged their offense and indicated readiness to have an
order entered against them, and like uncontested cases must go
before the Commission for its formal consideration and deecision.

7. After the Commission has discussed a8 case and has reached &
conclusion concerning it, it refers to a trial examiner the task of
preparing the findings and conclusions. His draft, when completed,
sorves as & basis for the preparation of an appropriate order under
the General Counsel’s supervision. Thersupon, the draft findings
and order are referred to the Commission for review.

Many of these activities, concededly, do not by themselves bulk
large in the Commission’s operations. But, in the aggregate, they
fill a considerable portion of the Commission’s working time. In
addition to the actual demands they make, they no doubt—and
understandably enough—serve as a psychological deterrent to the
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Commission’s assumption of further responsibilities. If these duties,
or some of them, wers transferred to others who should be competent
to discharge them, the possibility of the Commission’s preparing its
own decisions would be realizable. )

With the encompassing of that change, and as an integral part of
the contemplated reform, should come a heightened attention to the
form and content of the decisions themselves. At the present tims
the Commission’s findings of fact and order to cease and desist are
issued as one document. The findings of fact are phrased formalisti-
cally in lapguage which closely resembles the langusge of the com-

laint itself. In some cases, indeed, where the respondent’s answer
admitted the material allegations of the complaint, the findings
of fact are in the identical lan e of the complaint. In the absence
of a parrative statement of facts, portreying the history and back-
ground of the problem, it is frequently impossible to appreciate just
what business methods are involved in the esse®® Similarly, the
findings of fact ordinarily do not outline or otherwise refer to the
respondent’s defense or justification. This is not only unfair to the
respondent as implying that thers was no justification, legal, economie,
or otherwise, for the tE}l‘ﬁ.@t:'tt:es in which the respondent is found to
have engaged, but still further contributes to the impossibility of
discovening the business background of the case.

The nakedness of the Commission’s decisions extends not only to
the facts, but also to questions of law. Ezxcept in & limited number
of cases, the decisions contain no discussion of the Elrincipies of law
under which the conduct in question is held to be illegal; neither is
there eny reference made to prior decisions of the Commission and
the courts. The result is that most of the Commission’s dscisions
are difficult to index usefully, and, except in very simple cases, are
of indifferent value as precedents for at%ome{;s and businessmen.
In several cases involving the application of the Robinson-Patmen
Act, the decisions have included, mn addition to findings of fact in the
usual form, discussion and interpretation of the statute. Thus, one
decision ¥ contains & 13-page articulated, argumentative opinion
which construes the statute after quoting copiously from the relevant
legisiative documents. In another case under the Robinson-Patman
Act, the findings of fact were followed by a narrative résumé of ths
evidence, in which the Commission outlined certain principles of
general application.® These cases indicate what the Commission
could do 1n the building up of & jurisprudence of unfair competitive
practices.®

The development of law through the deciding of individual cases
is a process both of inclusion and of exclusion. That is, it is important
to understand what s permitted by law, as well as to know what is
forbidden. Not oanly, therefore, should the Commission seek to
develop & body of precedent based on its holdings that conduct bas
been improper, but also it should formulate, for their precedent value,

& For excepifons to Lhis statoment, sea In the Mailer of Vanadisei-Alloys Steel Co. (1034} (38 F. T. C. 184);
In the Matler oer‘;[t-Pm&M iom {1937) Ne. 2035}
8 In the Metier of Ailantic & Padgfic Co. (1938) (Dooket 230, 30313,
R B the Matier of Standard Brands, Inc. {1938} {Docket No, 285},
¥ ‘Pwrg pasex in which the Commission has written narrative opinjous containing both clear statamants
& dlscussion of the applicable rules of law are It the Matler of Vanadium-
ggan&m Co, {15M) (18 F. T. €. 104); Jn the Maiter of Walker's New Riser Mining Co. {(i634) (38 F. T. Q,
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those decisions which are “adverse to the complaint.” ® Such deci-
sions are now published in the bound volumes of the Commission’s
decisions under the heading of “‘Orders of Dismissal, Or Ciosing Case,
Etc.” Each case contgins the name of the res ondent the as
in the complaint, and the Commission’s order. Soz’aetlmes,
reason for the order is stated, such as that the respendent is no ionger
doing business or that the case has been settled by stipulation, In
other cases, it is merely stated that the complaint is dismissed for
failure of proof. A narrative statement of the circumstances in
which a cease and desist order will not be issued would pot be
inappropriate,
The partaes, the courts, and the Commission’s own employees would
be aided in therr understanding of the Commission’s decisions if the
rting reasoning were fully articulated, instead of merely
nnp ied.® Internal dissension and dlssgreement concerning the
mesaning of the law may explain the Commission’s failure to prepare
opinions in its early years. But those counsiderations are no longer
operative; and t00 many of the Commission’s counterparts produce
reasoned opinions to permit entertaining the notion that, in the
administrasive process, there is no reom for giving the reasons

underlying judgment.
Indegm RULE MAKING

Although the Federal Trade Commission is an at least potentially
important ad;unct of the legislative process as an investigative sgency
of Congress ™ its own substantive rule-making powers are parrowly
limited. The Federal Trade Commission issues enly two kinds of
rules—trade practice rules and rules of practice to govern procedure
in formal proceedings before the Commission. The Commission has
not yet exercised the power conferred upon it by section 2 (a) of the
Clayton Act (Robinson-Patman Act) to fix quantity limits for price
differentials.*

$t For two cases in whish this hag hegn done, see In the Matler of Kraft-Phents Chessa Corporation (1837}
{Docket XNao. 2935}, nand i the Matter of Semue! Stores, e, (1038) ekat Mo, 3210}

ﬁltmy‘besumsmé thntinwts:uthmhssbeminthamta ialdis:rmtofthal’edemm
Commission, the distrust is at least partfally atiribuiable to the inadegante form of the Commission’s
Jaclsfons, éompem MoFarland, J‘udieinl Confrol of ths Feders] Trade Commision and the Intersiate
Commeres Comanlaglon {1033} 178; “Alibough {he courts thomwives have not remarked the sheence of
arpuirentitive opinfons aad even where findings sre made have either ighored them or havesubjectad them
£0 80 alost mstaphysica] consfderstisn, the absence of &n extended sdministrative report on esch mas
confirms what, it some eases, isa judlcia} mnvictfon that administrative process i partieciarly epen to tht
snzpiainn that osreful comsidersticn has 6ot Deon given the evidence.”

A diseussion of ths enmm:sndjudhhlmmwu?admm Commission ordors may be found

ix the ap;sendlx infra,

% Sac, §of the Fedaraf‘i’mde Osmmissfon: Act empowsrs the Commission among other things—

l To investigate the organization, business, praciices, and managemsns of corporations engaged i inter-

18 CUMmMmerce
2.'1'0 n.lratheﬂlhgatnparub guch tiens.
. 3. To i!:\?est to the manner of carmpifance wt{g decreessatersd ander the antitrost laws; the Commission
mm mske investigations irmxéuemd by the Attarney General.

4, Upon the dizection of the President ar pursusnt to s soncurrent resaletion of both Boowes of Congress
te invastig; and report the facts relating to any alieged viclations of the antitrust laws by any corporation.
w‘lﬁthTo pablish such {nmé?go mﬂd 17.0 nake annual and special reparts to Cangrees and to snbmit there-

recommendations nal legisiation
cg}ea fgf‘;’ﬁ%%‘%ﬁmw of Invaws:atioﬂa by the Fedomi Trads Commission {1828) (I8

m w w 705, N

& This seeﬂou prohibity diserimination I price between diferent purchasers of commodities of ke
grade and guality whers the effect of aueh discrimination may be substantially ie lesson compstition or
tend to create 8 monopoly in u.ny Hoe of eommeme oritoin , destroy, ar prevent competition with aay
person, who either grants or knowingly t of sach swlmin::isn or with eustomers of
gither of tham, Theact des that the geneml probibition against prics dlscrimination shall nst extend
to differentials which make only due allownnee fyr differences In the cost of manafacture, sie ordeliver!.

resulting from the differing methods or quantitiss in which such cotnimodities are sold. At this

the sot empowers the Commissicn “atter due inwstinxinn and hearing to sll interested Iss. o
establish limjita, and revise the same as it finds necessary, as to particular commeoditias or o{mmmndﬁ-
fias, whore It nnd; thlat avalilable purchasers in greater qunmlzies ars so fow a8 to render Giffsrentials on ac-

unjastly discriminatory
ahali then not be construsd to permit diferentlais based on diferences in quantities greater than
ggg 10 ﬁudheand established* b{h%‘he Commisi&nk mhe Commiaslon has not yet publizly defined the
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RULES OF PRACTICE

Section 6 (g) of the Federal Trade Commission Act authorizes the
making of “rules and regulations for the purposs of carrying out the
rovisions of this act.,” Pursuant to this authority, the Commission
gas promulgated Rules of Practice which govern the procedure in
formal procsedings instituted by the Commission. Rules of Practice
are issued and amended by the Commission with the advice of the
Chief Counsel, and without prior notice to the public or opportunity
for hearing upon the proposed rules or amendments. . The Commis-
sion has published its rules of practice in a pamphlet entitled *Rules,
Policy and Acts,” which is available to the public without charge,
and a copy of which is sent to every respondent at the time of service
of the complaint. The rules of practice are also published in the Com-
misgsion’s annusl reports. Amendments to the rules of practice are
published in the Federal Register,

TRADE PRACTICE RULES

If administrative rule making is defined as the promulgation of
detailed regulations in furtherance of a statutory policy, pursuant to
aﬁthoritg conferred by that statute, the Commission’s e Practice
Rules should be classified perhaps ss “Advisory Inferpretations”
rather than as “Rules.” Nothing in the statutes administered by the
Commission makes any provision for the promulgation of rules appli-
cable to whole industries. Nevertheless, the legislative history of the
Federal Trade Commission Act abounds with indications that the
then £ro§csed Commission was expected to do more than institute
formal 2 versarliy proceedings in the clarification of the law of unfair
competition. The Trade Practice Rules represent a partial realization
of those expectations. Trade practice rules are drawn up jointly by
the Commission and the members of a given industry for that industry,
and are divided into group 1 and group II rules, Group I rules
comprise definitions, Erawn in terms of the particular industry’s
problems, of unfair methods of competition and unfair or deceptive
acts or practices prohibited by the statutes administered by the
Commission as eonstrued in previous decisions of the Commission or
the courts. Thus, the Group I Trade Practice Rules for the fur
industry relate to such practices as misrepresentation of products,
misrepresentation of the geographical origin of furs, deceptive substi-
tution of furs, false invoicing, defamation of competitors, and inducin
bresch of contract. The group I rules, being merely particulariz
restatements, are not intended to make unlawlul any act whiech is not
unlawful under the Federal Trade Commission Act or the Clayton
Aet. That is, violation of a group I rule constitutes a violation of
law, but solely for the reason thet the method, act, or practice de-
clared by the rule to be an unfair trade practice is unlawful under a
controlling statute. Aeccordingly, group I rules have no foree or
content except in so far as they constitute an sccurate statement of
the statutory prohibitions; they serve as interpretations of existin
law, not as additions to its substantive content. This is evidence
in complaints issued by the Commission in cases arising out of non-
observance of a group I rule, in that the complsints make no reference
to the rule but charge violations of the applicable statute.
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Group II rules are described by the Commission as follows:

The trade practices embraced in these group II rules are considered to be
conducive o sound business methods and are to be encouraged and promaoated
individually or through voluniary cooperation exercised in aceordance with
existing law. Nonobservanee of such rules does net, per se, constitute & violation
of law. However, the failure to observe them under certain circumstances may
result in an unfair method of competition contrary to law.®® In such event, &
corrective proceeding may be instibinted by the Commission as in the ease of
violation of group I rules.

There are no cases in which the Commission had instituted formal
proceedings solely on the basis of & violation of a group II rule.

TEADE PRACTICE CONFERENCE PROCEDURE

The joint formulation of trade practice rules by the Commission
and the members of an industry is eflected through the trade practice
conference procedure, which is outlined in rule XXIV of the Com-
mission’s Rules of Practice. Rule XXTV provides that trade practice
conference proceadings may be &ut.horize{f by the Commission upon
its own motion or upon application therefor, whenever such Ero—
ceedings appear to the Commission to be in the interest of the public.
Most trade practice conferences originate in requests for such action
by mgmbers of an industry, either individually or as trade associa-
tions.

The Division of Trade Practice Conference is charped with the
conduct of the various activities relating to the formulation of trade

ractice rules. Applicanta for trade practice conferenca proceedings
gequently confer with the Division siaff, who also conduct an inde-
pendent investigation by communicating with members of the in-
dustry and collecting dats relative to conditions in that induél;rdy.
If it appears, after consideration, that the promulgation of e
practice rules will be in the public interest, the Division recommends
to the Commission that the ]!)m§c§ng of a trade practice conference be
suthorized. In most of the casss in which the Commission takes the
initiative in instituting trade practice conference proceedings, this
action has been preceded by the filing with the Commission of a
number of complaints concerning the particular industry; investigation
of these eozzzp]];.ints has shown the prevalence of the practices com-
plained of and a desire on the part of many members to “clean up”
the industry; in such a situation, the trade practice conference pro-
cedure offere an opportunity for stmultaneous abatement of the illegal
ractices. In these eases, also, the Division of Trade Practice Con-
erences conducts a preliminary study prior to the authorization of a
trade practice conference.
® For a brief period, some of the gronp I rules contained a provision known as the Clandestine Rule, In
s e e ey e e sy
shall be deemed unfair methods of competition.” _This rule was shart lived, being adopted i Octoher
angd in May 1928, ‘The so-catied Clandestine Rale mever served as the for the -

18, rescinded
titution of forms? proceedings by the Commissinn.
6nmxmmmﬁéwmmummmﬂmmmummm-m

an;
1. A brief description of the indastry, trade, of subject (o be {reated.
2. The kiud gand chamctsr of tbe products involved.

3. The size or extent and the divisions of the industry or trade groups concerned.

4. Tho estimated toial annual velome of prodoction of sales of the cammodities involved.

5. List of membership of the industry or trade groups concernsd in the matter. .

8. A brisf statement of the acts, practices, methods of competition, or other trsde praetices desired to be

considered, or drafts of snggested trude practice
7 E&j&enwafamhorﬁyﬁma&wmma@ﬁu&misdmdbytmwmhﬁmaeﬂcnm
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If the Commission authorizes the holding of & trade practice con-
ference, public notice is given of the time and place of the conference.
The Division mails & notice of the conference to all members of the
industry whose names and addresses are available. This letter of
notification invites the members of the industry to attend the con-
ference and outlines briefly the purpose of the conference and some of
the subjects suggested for discussion. Assurance is given that at the
conference tharges will not be brought against particular members
of the industry. Trade practice conferences are usually presided over
by a member of the Commission, or, more ra.mla)}:g the Director of
the Division of Trade Practice Conferences. erences are held
at places which are most convenient to the indusiry in question,
usually outside of Washington; they rarely last longer than 1 day.

Prior to the opening of the conference, & proposed draft of trade
practice rules is prepared by the Division. is draft is not sent out
with. the notice of the conierence, but is available in mimeographed
form to the members of the industry at the opening of the conference.

The conference is opened by a statement from the presiding Com-
missioner outlining the method of procedure and the results which
may be expected from the conference. The draft rules prepared by
the Division serve as a basis for discussion and as genem.f agends,
since the Commission has learned from rience and from its pre-
Lminary study what general subjects should be included in the trade
practice rules. Every interested person may express his views in
suppert of, or in opposition to, the draft rules, or he may submif
amendments to the draft rules, or rules which he ha%\grepmd himself
(except that price-fixing pro g are faboo). g procedure is
parliamentary in nature, rather than adversary. Persons partici-
pating in the proceeding are neither under oath, nor subject to cross-
examination. Participants mey question any speaker or themselves
speak in reply. Anyone may submit statistical tables or other dete
bearing on the problems of the industry. The presiding official often
encourages discussion by calling for expressions of opinlon from the
mors intelligent and articulate members present. A stenographic
record is made of the conference proceedings.

Upon the elosing of the conference, the transeript of the proceedings,
together with all resolutions and proposed rules and amendments, is
considered by the Division of Trade Practice Conferences. The
Division’s recommendstions are forwarded to the Commission,
along with the transeript and other materials, The Commission,
after consideration of the matter in the light of the conferencs pro-
ceedings and the Division’s recommendations, formulates tentative
trade practice rules, including both group I and group II rules. In
the course of drafting these tentative rules, the Commission frequently
consults with the Director of the Division and his assistant, but does
not consult with members of the industry.

Pursuant to ruls XXV, the Commission makes public the tentative
rules and provides an opportunity for hearing to interested parties.
The text of the tentative rules is made public through the press, in-
cluding trade journals, and is mailed to those industry members whose
names and addresses are available. A hearing is set down for a desig-
nated place and time, usually 15 to 30 days after notice. In addition,
all interested persons, including consumers, may submit written objec-
tions or suggestions, as well as appear at the hearing. Hearings are
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held before the Trade Practice Board, which consists of the Director
and Assistant Director of the Trade Practice Conference Division.
The hearings are usually attended by fewer persons than attend the
conference. A stenographic record is kept of the proceedings at the
hearing, end is forwarded to the Commission, together with the
recommendations of the Division.

In the formulation of trade practice rules, the Commission does not
restrict itself to the information obtained during the conference and
hearing, but may further inform itself through special inquiries and
consultation with members of its staff. Since the rules are regarded as
merely interpretations of settled principles of law, there appears to
be no reason why the Commission should consider only the in.&rznation
adduced at the confersnce and at the hearing.

Rule XXIV provides that trade practice rules, as ﬁnaﬂgﬁapgmved
by the Commission, shsll be promulgated by order of the Commission
and published in the Federal Register. (Copies of the final rules are
made available to the public at the Commission’s offices. The
Commission also mails a copy of the rules to each member of the
industry whose name and address is available, together with an
acceptance form upon which each member may signify his intention
to observe the rules in the conduct of his business. The rules become
ﬁcﬁive upon promulgation and publication, or at the time specified

rein.

The acceptanes form reads as follows:

A of the trade practice rules, as prom ted by the Commission for the
---_f?f_.. Industry, 5nder dateeg'i __I_:-..-_u,lf?, hssybeen received, apd it is
our infention to observe such rules in the conduet of our business. gigned.

The acceptance is not binding in & contractual or any other senss,
but is thought to carry a certain psychological sanction. It is also
regarded as affording & measure of degree to which the rules are
acceptable to the industry as & whole.



APPENDIX A

ExrorcEMENT AND REVIEW

Consideration of the methods of securing observance of Federal
Trade Commission orders is complicated by the Wheeler-Lea Act
of 1938, amendatory of the Federal Trade Commission Act. As a
result of the 1938 amendments, the Commission’s orders under the
Federal Trade Commission Act are now enforced and reviewed by
procedures differant from those still operative under the Clayton Act.

The first step in securing compliance with orders and stipulations
to cease and desist is the administrative policing provided by Rule
XXII of the Rules of Practice. Rule XXII provides that in all cases
in which the Commission issues orders 1o cease and desist or approves
and accepts stipulations to cease and desist—
the respondents named in such orders and parties so stipulating shall file with
the Commission, within 60 days of the service of such :hrzl)er andgwithin 64 days
of the approval of such stipulation, 8 report, in writing, sefting forth in detail
the manner and form in which they have complied with said order or with said
etipulation: Prowided, however, That where the order prevents the use of & false
advertisement of a food, drug, device, or coemetic which may be injurious to
health because of resuits from such use under the conditiona preseribed in the
advertisement, or under such conditions as are customary or usual, or if the use of
such advertisement is with intent to defrand or mislead, an interim report stating
whether and how respondents intend {o comply shall be filed within 10 daya.

The rule further provides that the Commission may require the
filing of additional compliance reports. Every order to cease and
desist concludes with a statement of the applicable requirements
for the filing of compliance reports. -

This check upon compliance with orders o eease and desist is han- -
dled by the Chief C'ounsel’s siaff in so far as the question of compliance
can be satisfactorily determined through correspondence. The de-
termination of compliance with any particular stipulation to cease and
desist is made, however, not by the Chief Counsel, but by the division
which prepared the stipulation, that is, by the Chief Trial Examiner’s
Davision of the Radio and Periodical Division. Whers the determina-
tion whether there has been compliance necessitates a field investiga-
tion, the matter is referred to the Chief Examiner’s Division.

Section 11 of the Clayton Act provides that if & person agsinst whom
a cease and desist order has been issued disobevs such order, the Com-
mission may apply to the Circuit Court of Appeals of the United
States, within any circuit where the violation complained of was or is
being committed or where such person resides or carries on business,
for the enforcement of its order. The Commission is required to
certify and file with its petition for enforcement a transcript of the
entire record in the proceeding, including all the testimony taken and
the report and order of the Commission, but not including the trial
examiner’s report and the exceptions taken thereto.* Upon tha

% Reladem O v. Prieval Trode Commission 482 F. M) 430, aifirmmed on other grounds, 183 ¥. 5. 68 (19311):
A?fw-}‘m&v. Fedevel Trade Commission (56 F. (2d) 774, affirmned on siber groands, M: U, 5. 67

35
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filing of the application and franscript, and after notice to the re-
spondent, the cireuit court hss jurisdiction of the proceeding and—
shall have power to make and enter upon the pleadings, testimony, and proceed-
ings set forth in such transcript a decree affirming, modifying, or setting aside the
order of the Commission.

Section 11 vests 1n the circuit courts of appeals exclusive jurisdiction
to review orders of the Commission. It is provided that any party
against whom & cease and desist order has been issued—
may obtain a review of such order in said eircuit court of appeals by filing in the
court & written petition praying that the order of the Commission be set aside,

It is further provided that in such a proceeding the circuit court
shall have the same jurisaiction to affirm, set aside, or modify the
Commission’s order as in the case of an application by the Commission
to enforce its order. Under section 11 of the Clayton Act and under
the original section 5 of the Federal Trade Commission Act, no time
limit was placed on the exercise of this right to review by a circuit
court of appeals. In other words, years after the issnance of an order,
the respondent could, and stili may, under the Clayton Act, test the
validity of the order in a circuit court of appeals. It should be noted
that the procedure for enforcement and review outlined sbove is
applicable to the Robinson-Patman Act, which is embodied in sec-
tion 2 of the Clayton Act. .

In addition to the diffculty occasioned by the fact that its orders
did not become final and enforceable without an effirming order by
a circuit court of appeals, the Commission’s enforcement of its orders
was further impeded by the distinction drawn by some circuit courts
batween orders of affirmance and orders or decrees of enforcement.
In a case where a cireuit court of appeals affirmed the Commission’s
order-and the respondent disobeyed the court’s order, the Commission
could only petition the court for an order to the respondent to show
esuse why he should not% be adjudged in contempt of the court for
violation of the court’s order. In one case,” it was held that the entry
of a general order of affirmance of the Commission’s order by the
circuit court was not equivalent to & decree of enforcement, for the
violation of which the respondent could be held in contempt. It was
seid that a decree of enforcement should be of the general nature and
form of an injunction decres definitely fixing the duties of the party
against whom the cease and desist order had been issued.

The 1938 amendments to the Federal Trade Commission Act have
changed completely the status and enforcement of orders issued by
the Commission under section 5 of that act. Any person against
whom a cease and desist order is issued pursuant to section 5 may
obtaln a review of that order in a circuit court of appeals as under the
original act, except that the petition for review must be filed in the
court within 60 days from the date of service of the Commission’s
order, otherwise the order becomes final and unappealable. As under
the original act, the judgment and decree of the circuit court of appeals
is subject to review hy the Supreme Court upen certiorari. Section
5 {c) of the amended act provides that the circuit court shall have
power not only to affirm, modify, or set aside the Commission’s order,
as under the original act and the Cleyton Act, but also to enforce—
the same t0 the extent that sueh order is affirmed, and %o issue such writs a8 are
sneillary to its jurisdietion or are noeessary in its judgment to prevent injury to
the public or to competitors pendente lite.

4 Federal Trade Commission v. Fairgfool Products Co. {C. C. A. 7th, 1933), % F. (24} Réd).
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This amendment is designed to obviate the difficulty caused by the
distinction between orders of affirmance and enforcement orders.

Section 5 {g) of the Federal Trade Commission Act provides that
a cease and desist order issued under that section shall become final
and unappealable: )

(1) Upon the expiration of the 60-day period allowed for filing a
petition for review where no such petition has been filed within such
time; or

(2) Upen the expiration of the time allowed for filing a petition for
certiorari, if the order of the Commission has been affirmed, or the
petition for review dismissed by the circuit court of appesls, and no
petition for certiorari has been filed; or

{3} Upon the denial of a petition for certiorari, if the order of the
Commission has been affirtned or the petition for review dismissed by
the circuit court of appeals; or

{4) Upon the expiration of 30 days from the date of issuance of the
mandate of the Supreme Court, if such court directs that the order of
the Commission be affirmed or the petition for review dismissed.”

The amended section 5 throws upon a respondent the necessity of
challenging the Commission’s order within 60 days or of obeying it.
There is no longer provision for the Commission to talke the initiative
in invoking the aid of the circuit courts in the enforcement of its orders.

Section 5 (1) provides that any person who viclates & final cease-and-
desist order shaﬁ be subject to a civil penalty of not more than $5,000
for each viclation “which shall accrue to the United States and may
be recovered in 2 civil action brought by the United States.” Under
section 16 of the act, whenever the Commission has reason to believe
that any person is liable to a penalty under section 5 (1)—
it shall certify the facts fo the Attorney General, whose duty it shall be to cause
apprepriate proceedings to be brought for the epforcement of the provisions of
such section or subsection.®

Section 16 is construed by both the Cornmission and the Depart-
ment of Justice as not requiring the Attorney General to bring suit
sutomeatically upon the certification of the Commission, but as per-
mitting the Department of Justice to pass upon the evidence of viols-
tion. sgreement, the Commission furnishes to the Department a
proposed complaint and a memorandum setting forth the evidence of

# Sg¢, & {b) of the Federal Trade Commission Act provides that where an order Lo cesse gng desist has
become £uil, &5 provided in that seclion, “the Conmissisn inay at any time, after notice and o nnity
for hearice, roepen and aiter, medily or set aside, in whole or in part, any report ot order made of Issned
ttunder this section, whenever in the opinion of the Commission sonditions of fact or of lew have so ch
a= o require such action or if the public interest shsll so regnire.” A

Both sec. § of the Federal o Commission Aet and sec. 1t of the Clayion Act provide that If, while
the case is in & cfreyit court of appeals on 8 petition for revisw {or on ak apnlication for enforcement under
tha Clavton Act}, “gither ty shall appir to the cour? for leave $o adduce additional evidenee, and shall
show to the satisiaction oI the court that such sdditional evidence is materisi and that there were reasonable
grounds for the tailura to addues soch evidence in the proceeding before the Commission, the court may
arder such additional evidence to be taken belore the Commission and t¢ be addoved upon the hearing ia
mch Manner and apon such Lérms and conditions as lo the eourt mey Seem proper.  The Comimission foay
moedily its indings s to the facts, or make new findings, by resscn of the additional evidence so taken, and
ft shall 8le such medified or new Aadings, which, ¥ supperied by evidenes {“lestimony* under the Clarten
Avct] shait he copelusive, and bis rocommendartion, if any, for the modifestion or setting aside of iis original
order, with the return of such sdditional evidence.™

+ Parngraphe {83, (i}, and (J} of se¢, Softhe Federal Trade Commission Act contaln provisions as to when
erders become fnal where the cireuiy court or the Supreme Courf bas modified or seg @ the Commlission's
order of where the case has been remanded to the Commission for a reheuring,

U The same enforcement procedure applles @ sec, 14 of the Federal Trade Commission Act, which pro-
vides s punishmext of Sge¢ of iprisonitent, or bath, for any person whe disseminates any [alse sdvertise-
tmert in vislatisn of soc. 12 {a) i the use of the commodity advertised may be injurious to heaith becsase
of rosults from suck use yonder the conditiops preseribed in the advertisement thereof, or under such condi-
tiany ws &0 cusicmary or asual, or i such violation Ls with intent to defraud or mislead.”
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Statement showing nonconcurrence with recommendation of Special Board of Invesii-
gation {now Radio ard Periodical Division) during fisecal year ended June $0,
1938
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