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SENATE RESOLUTION NO. 248 

[Reported by Mr. HAYDEN] 

IN THE SENATE OF THE UNITED STATES, 
April fe, 1940. 

RuollJtd, That the monographs published by the Attorney General's 
Committee on Administrative Procedure embodying the results of the 
investigations made by the staff of said Committee relative to the 
practices a.nd procedures of the Division of Public Contracts, Depart
ment of Labor; the Veterans' Administration; the Federal Communi
cations Commission; the United States Maritime Commission; the 
Federal Alcohol Administration; the Federal Trade Commission; 
the Administration of the Grain Sta.ndards Act, Department of 
Agriculture; the Railroad Retirement Board; the Federal Reserve 
Systsm; the Bureau of Marine Inspection and Navigation, Depart
ment of Commerce; the Administration of the Packers and Stockyards 
Act, Department of Aericulture; the Post Office Department; the 
Bureau of the Comptroller of the Currency, Treasury Department; 
and the Federal Deposit Insurance Corporation, be printed as a 
Senate document; and that one thousand three hundred additional 
copies be printed for the use of the Joint Committee on Printing. 

Attest: 
EDWIN A. HALsEY, Secretary. 



PREFACE 

ATTORNEY GENERAL'S COMMITTEE 
ON ADMINISTRATIVE PRoCEDURE, 

. DEPARTMENT OF JUS'l'lCE, 
. Washington, D. O. 

This monograph is one of a series of studies submitted to this 
Committee by the investigating staff working under the Director. 
The members of the staff are Walter Gellhom, Director; and Ralph 
S. Boyd, Kenneth C. Davis, Robert W. Ginnane, William W. Golub, 
Martin NOIT, and Richard S. Salant. 

These staff reports represent information and recommendations 
submitted to the Committee. They are not an expression of com
mittee findings or opinion. The Committee invites professional and 
lay criticism and discussion of the matter contained m these studies, 
both by written commlmications addressed to it at the Department 
of Justice, Washington, D. C., andllY oral presentation at hearings 
which the Committee will hold in Washington on June 26, 27, and 
28, and July 10, 11, and 12, 1940. 

The Committee will make its report, setting forth its findings, con
clusions, and recommendations after consideration of all the material 
submitted to it, including these reports of its stafl'; the record of oral 
examination of administrative officers; and the briefs, statements, 
and testimony which may be furnished by members of the bar and 
the public. These reports are made available in furtherance of this 
Committee's desire, first, that the information submitted to it by its 
investigators shall be public and, second, that all persons desiring to 
do so shall have full opportunity to criticize and supplement these 
reports. 

The members of the Committee are Dean Acheson, Chairman, of 
the District of Columbia Bar, formerly Under Secretary of the Treas
ury; Francis Biddle, Solicitor General of the United States; Ralph F. 
Fuchs, professor of law, Washington University; Lloyd K. Garrison, 
dean of the University of Wisconsin School of Law; D. Lawrenoe 
Groner, chief justice of the Court of Appeals for the District of 
Columbia; Henry M. Hart, Jr., professor of law, Harvard University; 
Carl McFarland, of the District of Columbia Bar, formerly Assistant 
Attorney General; James W. Morris, associate justice of the United 
States District Court for the District of Columbia; Harry Shulman, 
Sterlin~ professor of law, Yale University; E. Blythe Stason, dean of 
the Uruversity of Michigan School of Law; and Arthur T. Vanderbilt, 
of the New Jersey Bar, formerly president of the American Bar 
Association. 

In 
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APPENDIX A 

ENPORCElIENT AND REVIEW 

Consideration of the methods of securing observance of Federal 
Trade Commissmn orders is complicated by the Wbeeler-r- Act 
of 1938, amendatory of the Federal Trade Commission Act. As a 
result of the 1938 amendment.<, the Commission's orders under the 
Federal Trad" Commission Act are now enforced and reviewed hy 
procedures different from those still operative under the C1Uton Acl;. 

The first step in securing com{'iIanee with orders and stipulations 
to cease and desist is the admimstrative policinf; provided by Rule 
XXII of the Rules of Practice. Rule XXII proVIdes thet in all cases 
in .... hich the Commission issues orders to cease and desist or approvea 
and accepts stipulations to cease and desist-
ihe responden'" named in such on!"", 8Ild pariies so stipulating shall file with 
'the Commiesjon, within 60 days of the service of such order and within 60 days 
of the approval of such stipulatioD, a report, in writing, setting forth in detail 
the manner and form in which they have eomplied with said order or with said 
stipulation: P, •• idtd, r......-, That where 'he on!er prevents the use of a false 
advertisemen:& of a food. drug, device" or cosmetic which may be injurious to 
health beeause of .... ults from such use onder ihe eonditioDB p.--ribed in ihe 
advertisement. or UDder such CODditions as are customary or usual, or if the use of 
BOob advertisement is with in~t to defraud or mislead, an interim report stating 
whether 8Ild how respondents in~d to comply shall be filed within 10 dsya. 

The rule further provides that the Commission may require the 
filing of additional compliance reports. Every order to cease and 
desist concludes with a statement of the applicable requirements 
for the filing of compliance reports. 

This cheek upon compliance with orders to cease and desist is han
dled hy the Chief COlJ1lS('I's staff in so far as the question of compliance 
can be satisfactorilv determined tbrou~ correspondence. The de
termination of oomp"iiance with any partIcular stifulation to cease and 
desi~t is made, however, not by the Chief Counse , but by the division 
which prep&rl'd the stipulation, that is, by the Chief Trial Examiner's 
D,vision of the Radio and Periodical DiVl..<Uon. Where the determina
tion whether there has heen compliance neeessitstes a field investiga
tion, the matter is referred to the Chief Examiner's Division. 

Section 11 of the Cillyton Act provides that if a person against whom 
a cease and desist order has been issued disobeys such order, the Com
mi....non may apply to the Cirnuit Court of Appeals of the United 
States, within any circuit where the violation complained of .... as or is 
bei:ng comnutted or .... here such person resides or carries on business, 
for the enforcement of its order. The Commission is reqwred to 
certify and file with its petition for enforc.,ment a transcript of the 
entire record in the p~eedine, including all the testimony taken and 
the report and order of the Commission, but not ineludinJr the trial 
e.'t8miner's report and the exceptions taken thereto." Upon the 

If ~CL •. A*nl""-lt(\sca k·. (aF.t1d}430..-aml'1D!dcmoebt!r~.1SSu.8.6Qn9ll»: 
"n .... u.-. CD. 9'. IWtnl n.N c.--.... (56 1'. (2d) ..... affirmed. 011. other ~ 2&1 U. S. Q 
(ml»). 
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filing of the application and transcript, and after notice to the re
spondent, the circuit court has jurisdiction of the proceeding and
shan ha.ve power to make and enter upon the plea.d.ings, testimony, and proceed
ings Bet forth in such trauscript a decree affirmiDg, modifying, or setting aside the 
order of the Commissio-a 

Section 11 vests In the circuit courts of appeals exclusive jurisdiction 
to review orders of the Commission. It is provided that any party 
against whom a cease snd desist order has been issued-
may obtain a. review of such order in said circuit court of appeals by filing in the 
court a written petition praying that the order of the Commission be set aside. 

It is further provided that in sucb a proceeding the circuit court 
sball have the same jurisuiction to affirm, set aside, or modify the 
Commission's order as in the case of an application by the Commission 
to enforce its order. Under section 11 of the Cl8.yton Act and under 
the original section 5 of tbe Federal Trade Commission Act, no time 
liIuit was placed on the exercise of this right to review by a circuit 
court of appea.ls. In other words, yea.rs ruter the issusnce of 8.n order, 
tbe respondent could, snd still may, under tbe Clayton Act, test the 
validity of the order in a circuit court of appeals. It should be noted 
that the procedure for enforcement and review outlined 8.hove is 
8.pplic8.hle to the Robinson-Patlnsn Act, whIch is embodIed in sec
tion 2 of the Clayton Act. 

In addition to the difficulty occasioned by the fact that its orders 
did not become final and enforceable without an affirming order by 
a circuit court of appeals, the Commission's enforcement of its orders 
was further impeded by the distinction drawn by some circuit courts 
between orders of affirmance and orders or decrees of enforcement. 
In 8. case where a circuit court of appeals affirmed the Commission's 
order'and the respondent disobeyed the court's order, the Commission 
could only petition the court for an order to the respondent to show 
cause why he should not be adjudged in contempt of the court for 
violation of the court's order. In one case," it was held that the entry 
of a general order of affirmance of the Commission's order by the 
circuit court was not equivalent to 8. decree of enforcement, for the 
violation of which the respondent could be held in contempt. It was 
.aid tbat a decree of enforcement should be of tbe general nature and 
form of an injunction decree definitely fixing the duties of the party 
against whom the cea.se and desist order had been issued, 

The 1938 amendments to the Federal Trade Commission Act have 
changed completely the status and enforcement of orders issued by 
the CommisslOn under section 5 of that act. Any person against 
whom 8. cease and desist order is issued pursuant to section 5 may 
obtain a review of that order in a circuit court of appeals as under the 
original act, except that the petition for review must be filed in the 
court within 60 days from the date of service of the Commission's 
order, otherwise the order becomes final and un8.,Ppealable. As under 
the original &ct, the judgment and decree of the cll"Cuit court of appeals 
is subject to review by tbe Supreme Court upon certiorari. Section 
5 (c) of the amended act provides that the circuit court sball hue 
power not only to affirm, modify, or set aside the Commission's order, 
as under the original act and the Clayton Act, but also to enforc_ 
the same to the extent that such order is affirmed, and to issue such writs as are 
ancillary to its jurisdiction or are necessary in its judgment to prevent injury to 
the public or to competitors pendente lite . 

., Ftdmd Tra4t CommfnlD1l v. hiTJ/OOt Produd. Co. (c. C. A.7th, 1938), 94 F. (2d.} N4). 
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This amendment is designed to obviate tbe difficulty caused by tire 
distinction between orders of affirmance and enforcement orders. 

Section 5 (g) of the Federal Trade Commi..uon Act provides that 
a cease and desist order issued under that section shall become final 
and unllppealable:" 

(1) Upon the expiration of the 6O-day period allowed for filing a 
petition for review where no such petition has been filed within such 
time; or 

(2) U",on the expiration of the time allowed for filing & petition for 
certioran, if the order of the Commission has been affirmed, or the 
petition for review dismi"AA(\ by the circuit court of appeals, and no 
petition for certiorari has been filed; or 

(3) Upon the denial of a petition for certiorari, if the order of the 
Commission has been affirmed or the petition for review dismissoo by 
the circuit court of &ppe&ls; or 

(4) Upon the expiration of 30 days from the date of issuance of the 
mandate of tbe Supreme Court, if such court directs that the order of 
the Commi."jon be affirmed or the petition for review dismissed." 

The amended section 5 throws upon & respondent the necessity of 
challenging the Commission's order within 60 days or of obeying it. 
Tbere is no longer provision for the Commission to take the initiative 
in invoking the aid of the circuit courts in the enforcement of its orders. 

Section 5 (1) provides that any person who violates a final ce&Se-and
desist order shall be subject to a civil penalty of not more than $5,000 
for each viol&tion "which shall &Cerue to the United States and may 
be recovered in a civil action brought by the United States." Under 
section 16 of the act, whenever the Commission has reason to believe 
th&t any person is li&ble to a penalty under section 5 (1)-
it shall certify the facts to the Attorney General, whose duty it shall be to cause 
appropriate proceedings to be brought for the enforcement of the provisions of 
such seetion or subseetion.-

Section 16 is construed by both the Commission and the Depart
ment of Justice .... not requiring the Attorney General to bring suit 
automatically upon the certification of the Commission, but as per
mitting the Department of Justice to pass upon the evidence of viola
tion. By agreement, the Commission furnishes to the Department a 
proposed compl&int and & memorandum setting forth the evidence of 

• See. ~ (b) (If tbe Federal Tradtl C-ommissiOll .\et tm?vldes that where an order to cease and desist b&s 
become final. as provided in tbat seeUon. "the ~mlssion may at any time. after notice and opportunity 
fOT bearinc! roopen and alter, modtry or set aside, in wboleor in part, any report or order madl" or JSSUf'd by 
It under thas section, whenever in too opinion ot the Commission conditions of raet or oriaw bava so changed 
as to require sUt"h action or If too public interest shaD.so require." 
Both~.,6 01 the Feder:a.1 "l'nuIe CommiSSmn Ad and sec. It oftbe Clayton Ad provide tbat U, while 

the case is in a circuIt court of appm.is on a petition (or n'riew (0:- OD an application for enforcement UDder 
tM ('lay ten Act). '"either party sball apply to too court tor 1f'8V9 to addua' additional (!Tidenc... and shall 
show to thfo htWaction oUbe court tbat such addItional evidenools materi8! and that there weretMSOnable 
grounds tor tbe failur1! to adduce such evidence in the- 'J)r'Ol'eedlng before the CommiSl'lIDn, tbe rourt may 
oroer sneb addtuouJ evidence to be taken befON the Commission and to bt> adduced upon the bearing in 
such IIlanDf'rand upon such terms and conditions &!I to the eoDrt may seem proper. The CotlllDissioD may 
mooify its lIndings as to the facts, or make new Budinrs. by reason of the additi.cmalevtdence so taken, and 
It shall file such modified or ne .. findings. which, if supported by erldenet '''testimony'' UDder lbe C'hyton: 
At'tl sha.ll be con<iasi". and Its !'QO{>:nunen4ation.1f any. tor the moditleaUon or settin,8 &Side or its OI'ildnal 
ordet'. wIth the return of such additiGnal.ddllnOG.·· 

u P~bs (11), (i). and (j) of80('. l5o!tbe Federat Trade CommissIon Acteontain provisiGnsu to wben. 
orders become final where tbe dreuft mUTt or tbl'i Supreme Cowt has modified or set; aside the Commlssion's 
order or where the case has been remanded to the Commis:siou rot" a rehearinB. 

tI The fIUIle' entorncment procedure applles CO !lee. 14 ot the Federal Ttede CommlMlcm Aet,. whicb pro. 
Tides a punishment of fiDe or imprisonment. or both. for any pen;on who disse-minates any ralse advertise
IDE'nt In violation of SlOe. 12' (a) "if the use of the commodity adltttised may be injurious to beaJUi beeauge 
of msult! from such U3e under the eonditions proscribed in the advenisl>ment thereof, or under such CODdi
tiOllS u are CU5lGlnaI'y or usual. or U sueh violation is with intent to defmud or mislead. ... 
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SlGtemeftJ showing ftOROmCurren« with recommeft.d.ah·mt of Special Board of In.w$#i
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