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SENATE RESOLUTION NO. 248
[Reported by Mr. HaypEn]

IN THE SENATE OF THE UNITED STATES,

April 22, 1340.
Resolved, That the monographs published by the Attorney General’s
Committee on Administrative Procedure embodying the results of the
investigations made by the staff of said Committee relative to the
practices and procedures of the Division of Public Contracts, Depart-
ment of Labor; the Veterans’ Administration; the Federal Communi-
caiions Commission; the United States Maritime Commission; the
Federal Alcohol Administration; the Federal Trade Commission;
the Administration of the Grain Standards Act, Department of
* Agriculture; the Rasilroad Retirement Board; the Federal Reserve
System; the Bureau of Marine Inspection and Navigation, Depart-
ment of Commerce; the Adminisiration of the Packers and Stockyards
Act, Department of iculture; the Post Office Department; the
Bureaun of the Comptrolier of the Currency, Treasury Department;
and the Federal Deposit Insurance Corporation, be printed as s
Senate document; and that one thousand three hundred additional

copies be printed for the use of the Joint Committee on Printing.

Attest:
Epwiw A. Havsey, Secretary.



PREFACE

ArrorweY GENERAL’S COMMITTEE
ON ADMINISTRATIVE PROCEDURE,
DEerPsrTMENT OF JUBTICE,

Washinglon, D. C.

This monograph is one of a series of studies submiéted to this
Committee by the investigating staff working under the Director.
The members of the staff are Walter Gellhorn, Director; and Ralph
S, Boyd, Kenneth C. Davis, Robert W. Ginnane, William W. Golub,
Martin Norr, and Richerd S. Salant.

These staff reports represent information and recommendations
submitted to the Commities. They are not an expression of com-
mittee findings or opinion. The Committee invites professional and
lay criticism and discussion of the matter contained In these studies,
both by written communications addressed to it at the Department
of Justice, Washington, D. C., and by oral presentation at hearings
which the Committes will hold in Washington on June 26, 27, and
28, and July 10, 11, and 12, 1940,

The Committee will make its report, selting forth its findings, con-
clusions, and recommendations after consideration of all the material
submitted to if, including these r%gorts of its staff; the record of cral
examination of administrative officers; and the briefs, statements,
and testimony which may be furnished by members of the bar and
the public. These reports are made available in furtherance of this
Comumittee’s desire, first, that the information submitted to it by its
investigators shall be public and, second, that all persons desiring to
do setsshall bave full opportunity to eriticize and supplement these
reports.

he members of the Committee are Dean Achesen, Chairman, of
the District of Columbia Bar, formerly Under Secretary of the Treas-
ury; Francis Biddle, Solicitor General of the United States; Ralph F.
Fuchs, fpmfesser of law, Washington University; Lloyd K. Garrison,
dean of the University of Wisconsin School of Law; D. Lawrence
Groner, chief justice of the Court of Appeals for the Distriot of
Columbia; Henry M. Hart, Jr., professor of law, Harvard University;
Carl MeFarland, of the District of Columbia Bar, formerly Assistant
Attorney General; James W. Morris, associate justice of the United
States District Court for the District of Columbia; Harry Shulmen,
Sterling professor of law, Yale University; E. Blythe Stason, dean of
the University of Michigan School of Law; and Arthur T, Vanderbilt,
of the New Jersey Bar, formerly president of the American Bar

Association.
m
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APPENDIX A

ExrorcEMENT AND REVIEW

Consideration of the methods of securing observance of Federal
Trade Commission orders is complicated by the Wheeler-Lea Act
of 1938, amendatory of the Federal Trade Commission Act. As a
result of the 1938 amendments, the Commission’s orders under the
Federal Trade Commission Act are now enforced and reviewed by
procedures differant from those still operative under the Clayton Act.

The first step in securing compliance with orders and stipulations
to cease and desist is the administrative policing provided by Rule
XXII of the Rules of Practice. Rule XXII provides that in all cases
in which the Commission issues orders 1o cease and desist or approves
and accepts stipulations to cease and desist—
the respondents named in such orders and parties so stipulating shall file with
the Commission, within 60 days of the service of such :hrzl)er andgwithin 64 days
of the approval of such stipulation, 8 report, in writing, sefting forth in detail
the manner and form in which they have complied with said order or with said
etipulation: Prowided, however, That where the order prevents the use of & false
advertisement of a food, drug, device, or coemetic which may be injurious to
health because of resuits from such use under the conditiona preseribed in the
advertisement, or under such conditions as are customary or usual, or if the use of
such advertisement is with intent to defrand or mislead, an interim report stating
whether and how respondents intend {o comply shall be filed within 10 daya.

The rule further provides that the Commission may require the
filing of additional compliance reports. Every order to cease and
desist concludes with a statement of the applicable requirements
for the filing of compliance reports. -

This check upon compliance with orders o eease and desist is han- -
dled by the Chief C'ounsel’s siaff in so far as the question of compliance
can be satisfactorily determined through correspondence. The de-
termination of compliance with any particular stipulation to cease and
desist is made, however, not by the Chief Counsel, but by the division
which prepared the stipulation, that is, by the Chief Trial Examiner’s
Davision of the Radio and Periodical Division. Whers the determina-
tion whether there has been compliance necessitates a field investiga-
tion, the matter is referred to the Chief Examiner’s Division.

Section 11 of the Clayton Act provides that if & person agsinst whom
a cease and desist order has been issued disobevs such order, the Com-
mission may apply to the Circuit Court of Appeals of the United
States, within any circuit where the violation complained of was or is
being committed or where such person resides or carries on business,
for the enforcement of its order. The Commission is required to
certify and file with its petition for enforcement a transcript of the
entire record in the proceeding, including all the testimony taken and
the report and order of the Commission, but not including the trial
examiner’s report and the exceptions taken thereto.* Upon tha

% Reladem O v. Prieval Trode Commission 482 F. M) 430, aifirmmed on other grounds, 183 ¥. 5. 68 (19311):
A?fw-}‘m&v. Fedevel Trade Commission (56 F. (2d) 774, affirmned on siber groands, M: U, 5. 67
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36 ADMINISTRATIVE PROCEDURE IN GOVEBRNMENT AGENCIES

filing of the application and franscript, and after notice to the re-
spondent, the cireuit court hss jurisdiction of the proceeding and—
shall have power to make and enter upon the pleadings, testimony, and proceed-
ings set forth in such transcript a decree affirming, modifying, or setting aside the
order of the Commission.

Section 11 vests 1n the circuit courts of appeals exclusive jurisdiction
to review orders of the Commission. It is provided that any party
against whom & cease and desist order has been issued—
may obtain a review of such order in said eircuit court of appeals by filing in the
court & written petition praying that the order of the Commission be set aside,

It is further provided that in such a proceeding the circuit court
shall have the same jurisaiction to affirm, set aside, or modify the
Commission’s order as in the case of an application by the Commission
to enforce its order. Under section 11 of the Clayton Act and under
the original section 5 of the Federal Trade Commission Act, no time
limit was placed on the exercise of this right to review by a circuit
court of appeals. In other words, years after the issnance of an order,
the respondent could, and stili may, under the Clayton Act, test the
validity of the order in a circuit court of appeals. It should be noted
that the procedure for enforcement and review outlined sbove is
applicable to the Robinson-Patman Act, which is embodied in sec-
tion 2 of the Clayton Act. .

In addition to the diffculty occasioned by the fact that its orders
did not become final and enforceable without an effirming order by
a circuit court of appeals, the Commission’s enforcement of its orders
was further impeded by the distinction drawn by some circuit courts
batween orders of affirmance and orders or decrees of enforcement.
In a case where a cireuit court of appeals affirmed the Commission’s
order-and the respondent disobeyed the court’s order, the Commission
could only petition the court for an order to the respondent to show
esuse why he should not% be adjudged in contempt of the court for
violation of the court’s order. In one case,” it was held that the entry
of a general order of affirmance of the Commission’s order by the
circuit court was not equivalent to & decree of enforcement, for the
violation of which the respondent could be held in contempt. It was
seid that a decree of enforcement should be of the general nature and
form of an injunction decres definitely fixing the duties of the party
against whom the cease and desist order had been issued.

The 1938 amendments to the Federal Trade Commission Act have
changed completely the status and enforcement of orders issued by
the Commission under section 5 of that act. Any person against
whom a cease and desist order is issued pursuant to section 5 may
obtaln a review of that order in a circuit court of appeals as under the
original act, except that the petition for review must be filed in the
court within 60 days from the date of service of the Commission’s
order, otherwise the order becomes final and unappealable. As under
the original act, the judgment and decree of the circuit court of appeals
is subject to review hy the Supreme Court upen certiorari. Section
5 {c) of the amended act provides that the circuit court shall have
power not only to affirm, modify, or set aside the Commission’s order,
as under the original act and the Cleyton Act, but also to enforce—
the same t0 the extent that sueh order is affirmed, and %o issue such writs a8 are
sneillary to its jurisdietion or are noeessary in its judgment to prevent injury to
the public or to competitors pendente lite.

4 Federal Trade Commission v. Fairgfool Products Co. {C. C. A. 7th, 1933), % F. (24} Réd).
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This amendment is designed to obviate the difficulty caused by the
distinction between orders of affirmance and enforcement orders.

Section 5 {g) of the Federal Trade Commission Act provides that
a cease and desist order issued under that section shall become final
and unappealable: )

(1) Upon the expiration of the 60-day period allowed for filing a
petition for review where no such petition has been filed within such
time; or

(2) Upen the expiration of the time allowed for filing a petition for
certiorari, if the order of the Commission has been affirmed, or the
petition for review dismissed by the circuit court of appesls, and no
petition for certiorari has been filed; or

{3} Upon the denial of a petition for certiorari, if the order of the
Commission has been affirtned or the petition for review dismissed by
the circuit court of appeals; or

{4) Upon the expiration of 30 days from the date of issuance of the
mandate of the Supreme Court, if such court directs that the order of
the Commission be affirmed or the petition for review dismissed.”

The amended section 5 throws upon a respondent the necessity of
challenging the Commission’s order within 60 days or of obeying it.
There is no longer provision for the Commission to talke the initiative
in invoking the aid of the circuit courts in the enforcement of its orders.

Section 5 (1) provides that any person who viclates & final cease-and-
desist order shaﬁ be subject to a civil penalty of not more than $5,000
for each viclation “which shall accrue to the United States and may
be recovered in 2 civil action brought by the United States.” Under
section 16 of the act, whenever the Commission has reason to believe
that any person is liable to a penalty under section 5 (1)—
it shall certify the facts fo the Attorney General, whose duty it shall be to cause
apprepriate proceedings to be brought for the epforcement of the provisions of
such section or subsection.®

Section 16 is construed by both the Cornmission and the Depart-
ment of Justice as not requiring the Attorney General to bring suit
sutomeatically upon the certification of the Commission, but as per-
mitting the Department of Justice to pass upon the evidence of viols-
tion. sgreement, the Commission furnishes to the Department a
proposed complaint and a memorandum setting forth the evidence of

# Sg¢, & {b) of the Federal Trade Commission Act provides that where an order Lo cesse gng desist has
become £uil, &5 provided in that seclion, “the Conmissisn inay at any time, after notice and o nnity
for hearice, roepen and aiter, medily or set aside, in whole or in part, any report ot order made of Issned
ttunder this section, whenever in the opinion of the Commission sonditions of fact or of lew have so ch
a= o require such action or if the public interest shsll so regnire.” A

Both sec. § of the Federal o Commission Aet and sec. 1t of the Clayion Act provide that If, while
the case is in & cfreyit court of appeals on 8 petition for revisw {or on ak apnlication for enforcement under
tha Clavton Act}, “gither ty shall appir to the cour? for leave $o adduce additional evidenee, and shall
show to the satisiaction oI the court that such sdditional evidence is materisi and that there were reasonable
grounds for the tailura to addues soch evidence in the proceeding before the Commission, the court may
arder such additional evidence to be taken belore the Commission and t¢ be addoved upon the hearing ia
mch Manner and apon such Lérms and conditions as lo the eourt mey Seem proper.  The Comimission foay
moedily its indings s to the facts, or make new findings, by resscn of the additional evidence so taken, and
ft shall 8le such medified or new Aadings, which, ¥ supperied by evidenes {“lestimony* under the Clarten
Avct] shait he copelusive, and bis rocommendartion, if any, for the modifestion or setting aside of iis original
order, with the return of such sdditional evidence.™

+ Parngraphe {83, (i}, and (J} of se¢, Softhe Federal Trade Commission Act contaln provisions as to when
erders become fnal where the cireuiy court or the Supreme Courf bas modified or seg @ the Commlission's
order of where the case has been remanded to the Commission for a reheuring,

U The same enforcement procedure applles @ sec, 14 of the Federal Trade Commission Act, which pro-
vides s punishmext of Sge¢ of iprisonitent, or bath, for any person whe disseminates any [alse sdvertise-
tmert in vislatisn of soc. 12 {a) i the use of the commodity advertised may be injurious to heaith becsase
of rosults from suck use yonder the conditiops preseribed in the advertisement thereof, or under such condi-
tiany ws &0 cusicmary or asual, or i such violation Ls with intent to defraud or mislead.”
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Statement showing nonconcurrence with recommendation of Special Board of Invesii-
gation {now Radio ard Periodical Division) during fisecal year ended June $0,
1938
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