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FOREWORD

HIS volume, like the study of “Trade Associations:

Their Economic Significance and Legal Status™ which

preceded it, is-an outcome of a comprehensive investi-
gation of the problems raised by governmental regulation of
industrial and business enterprise in the United States. Such
problems are ever-present in a society in which manufacture
and trade have undergone and are undergoing such rapid
development and change as is witnessed in this country.
Both this development of industry and trade and some form
of government policy toward them are inevitable, and the
flexible adjustment of the one to the other is necessary for
economic security and progress.

The problems here involved, while interrelated and funda-
mentally one, present three aspects which for convenience
have been distinguished and treated separately in the Con-
ference Board’s investigation. There are, first, the problems
raised by the business practices of enterprises, regardless of
their size or internal organization, in relation to competitors,
dealers and consumers. These are problems of general busi-
ness regulation arising out of the competitive process, the
freedom of which it is the fundamental intent of all govern-
mental policy in this country to preserve. Second, there are
the special problems presented by the cooperation of inde-
pendent business organizations in common lines of activity.
These are the problems of the legitimate scope of trade asso-
ciation, which have been of increasing public concern, and
which, because of the current interest in them, were treated
earlier in the Conference Board’s study in the volume men-
tioned above. Third, there are the problems raised by the
large scale organization of business or industry through the
consolidation or combination of independent interests. This

. i1s the “trust™ problem itself, familiarly so-called, which
presents in many respects the most difficult of all the prob-
lems of governmental policy toward business organization.
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vi REGULATION OF COMPETITIVE PRACTICES

The'present volume deals with the first of these three
aspects of the regulatory problem. Its subject is not only of
timely interest, but in the larger view it forms the bridge
betweentthe consideration of business cooperation and that
of industrial combination, for the problems of the regulation
of trade association activity and of large-scale industry are
intimately bound up with those of the regulation of the com-
petitive process in general.

In this, as in other parts of the Conference Board’s investi-
gation of the problems of governmental regulation, the
primary purpose has been to seek the elements of sound pub-
lic policy in this complicated sphere, not through a purely
critical or negative approach to the existing policy, but
through an analysis of the economic background in which any
policy must function, in this way affording a basis for inde-
pendent judgment upon the soundness and adequacy of the
prevailing law and policy. While every effort has been made
to make the survey of the legal situation as exhaustive and
-exact as possible, the emphasis in all these studies is placed
primarily upon the economic rather than the legal aspect of
the problems dealt with.

This volume is the result of an investigation conducted by
Mr. Myron W. Watkins and assistants, of the Conference
Board's Research Staff, under the general supervision of the
Staff Economic Council.

In the preparation of its publications, the National Indus-
trial Conference Board avails itself of the experience and
judgment of the business executives who compose its mem-
bership and of recognized authorities in special fields, in addi-
tion to the scientific knowledge and equipment of its Re-
search Staff. The publications of the Board thus finally
represent the result of scientific investigation and broad
business experience, and the conclusions expressed therein are
those of the Conference Board as a body.

In this study the Conference Board has greatly benefited
by the critical suggestions of numerous business executives,
economists and legal authorities especially conversant with
the subject of which it treats. To all of these the Conference
Board wishes to express its indebtedness. The Board is
under special obligation to the members of its Advisory Com-
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mittee on Anti-Trust Policy and Enforcement, whose close
cooperation has been invaluable, viz.:

Frederick P. Fish, of Fish, Richardson & Neavg, Boston,
Mass., Chazrman

Thomas Nixon Carver, Professor of Economics, Harvard
University, Cambridge, Mass.

Charles Cheney, Treasurer, Cheney Brothers, South Man-
chester, Conn.

James A. Emery, General Counsel, National Association of
Manufacturers, Washington, D. C.

Frank J. Goodnow, President, Johns Hopkins University,
Baltimore, Md.

Addison L. Greene, Chairman, Farr Alpaca Co., Holyoke,
Mass.

Leoner F, Loree, President, Delaware and Hudson Co., New
York City.

Walter Gordon Merritt, Counsel, League for Industrial
Rights, New York City.

Gilbert H. Montague, Counsellor at Law, New York Cicy.

Charles Nagel, of Nagel & Kirby, St. Louis, Mo,

Loyall A. Osborne, President, Westinghouse Electric Inter-
national Co., New York City. -

Fayette R. Piumb President, Fayette R. Plumb, Inc., Phila-
delphia, Pa.

0we1& D. Young, Chairman, General Electric Co., New York

1ty.

Magnus W. Alexander, President, National Industrial Con-

ference Board, New York City.
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APPENDIX A

SUMMARY RECORD OF FEDERAL TRADE COMMISSION
PROCEEDINGS BY FISCAL YEARS ENDING '
© JUNE 30, 1915-1924

This statistical summary must be examined with the following
limitations in mind:

(1) Any classification of unfair methods of competition is neces-
sarily arbitrary. For example, the heading “Misrepresentation as
to character of preduct” might be sub-divided into such groups as
false advertising, misbranding, false packaging, etc. Itis believed,
however, that the present classification is sufficiently comprehen-
sive for the purpose of analyzing the character and direction of
Federal Trade Commission activity, which was the object of its
compilation.

(2) The distribution of cases under the various headings must
also frequently be arbitrary. The distinction between misrepresen-
tation of price and misrepresentation of character of product, for’
example, is sometimes difficult to make. Moreover, in many in-
stances several diverse business methods have been the basis of the
complaints and orders. In all such cases the classification was
determined by the relative emphasis apparently given to the re-
spective charges in the complaint or order.

(3) Complaints and orders are classified separately, it will be
observed. As s result of the fact that in many instances the
major charge in the complaint was either disproved, abandoned or
relegated to & minor place in the findings of fact, the number of
orders issued against a given practice bears relatively slight rela-
tion to the number of complaints. This also explains some curious
anomalies in the table, e. g., the appearance of an order issuing in
1919 against false claim to use or endorsement, although no previ-
ous complaint against this particular practice is indicated.

{4) The yearly totals of orders and dismissals do not in every
instance correspond with those given in the Trade Commission’s
Annual Report, 1924, p. 62. The only explanation which suggests
itself is that while the date of each order in this compilation is that
of the original order the commission has reclassified cases in which
an order was subsequently suspended, modified or reversed. Any
attempt to indicate such changes in this table would serve no useful
purpose.

239
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Summary Recorp oF FEDeEraL Trape Commission PROCEED-
INGS, 1915-1924, sy FrscaL Years Enping June 30
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Summary RecorDp oF FEbERAL TRADE CoMmissioNn PROCEEDINGS,
1915-1924, BY FiscaL YEears Enpine June 30—(Continued)
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Summary Recorn or FEDERAL Trape CoMmission PROCEEDINGS,
1915-1924, y FiscaL YEars Enping JuNe 30—(Continued)
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Summary Recorp oF FEpERAL TrADE CoMmissioN PROCEEDINGS,
1915-1924, sy Fiscar YEars Expine June 30—(Continued)
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Susmmary ReEcorp oF FEDERAL TrADE Comuission PRocEEDINGS,
___1915-1924, Y FiscaL Years Expine Jung 30-—(Continued)
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DOCUMENTS, ETC., ISSUED BY THE FEDERAL
TRADE COMMISSION

AccounTING SYsTEMS .

Fundamentals of a Cost System for Manufzcturers, Washington, D.C.,
1916, 31pp.

A System of Accounts for Retail Merchants, Washington, D.C,, 1916,
19pp- Reprinted 1926.

Brisery ' _

Special Repart on Commercial Bribery, 65th Congress, 2nd Session,
House Doc. No. 1107, Washington, D.C., 1918, 3pp.

Commercial Bribery, Special Report Dealing with the Subjeet of Com-
mercial Bribery, 66th Congress, 2nd Session, Senate Doc, No. 258,
Washington, D.C., 1920, Tpp.

Carclum ARSERATE
Report on the Calcium Arsenate Industry, Washington, D.C,, 1923,

21pp.
Coat
Anthracite and Bituminous Coal, Report and Recommendations on the
Anthracite and Bituminous Coal Situation and the Relation of Rail
and Water Transportation to the Present Fuel Problem, 65th Con-
gress, 1st Session, Senate Doc. No. 50, Washington, D.C,, 1917, 420pp.
Bituminous Coal—Quarterly Reports, Revisad costs, Suspcndcd June,
1920, Washington, D.C., 1920,
Cost Reports, Coal, 7 vol., Washington, D.C., 1919-1921.
No. 1. ?ennsylvania—Bimminous, 1919,
No. 2. Pennsylvania—Anthracite, 1919,
No. 3. linois—Bituminous, 1919.
No. 4. Alabama, Tennessee and Kentucky— Bituminous, 1920.
No. 5. Ohio, Indiana and Michigan—Bituminous, 1920,
No. 6. Maryland, West Virginia and Virginia—Bituminous, 1920,
No. 7. Trans-Mississippt States—Bituminous, 1921,
Preliminary Report on Investment and Profit in Soft-Coal Mining,
Wa.shmgmn D.C,, 1922, 222pp.
Premium Prices of Anthraclte, Wasﬁmgton, D.C,, 1925.
CoreEn
Cost Reports, Copper, Washington, D.C., 1919, 26pp.
Corron
Report on Combed Cotton Yarns, Washington, D.C,, 1921, 94pp.
Preliminary Reporton the Cotton Traée, Washington, D. C., 1923, 28pp.
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The Cotton Trade, 68th Congress, 1st Session, Senate Doc. No. 100,
2 Parts, Washington, D.C., 1924,

Cotton Merchandising Practlces, 68th Congress, 2nd Session, Senate
Doc. No. 194, Washmgton,DC 1925, 38pp.

Empire Cotton Growing Corporatzon, Development, Method and
Activities of Empire Cotton Corporation, a British Firm, Washington,
D.C., 1925, 30pp.

Decisions
Federal Trade Commission Decisions, Findings and Orders of the
Federal Trade Commission, 6 vol., Washington, D.C., 1920-1925.

Faru IMpLEMENTS
Report on the Causes of High Prices of Farm Implements, Washington,
D.C., 1920, 713pp.
Feeps
Report on Commercial Feeds, Washington, D.C., 1921, 206pp.
Summary of Report on Commercial Feeds, Washmgtaa, B.C,, 1921,
15pp.
FexriLrzez Inpustry
Report on the Fertilizer Industry, Washington, D.C., 1916, 269pp.
Report on the Ferdlizer Industry, Washington, D.C., 1923, 87pp.
Fracs
Prices of American Flags, 65th Congress, 1st Session, Senate Doc, No.
82, Washington, D.C,, 1917, 6pp.
Feop
Report on Bakery Business in the United States, chort of the Bakery
Section of Food Administration, Published by the United States
Food Administration, Washington, D.C,, 1917, 2Z3pp.
Report on Beet Sugar Industry in the United States, Washington, D.C,,
1917, 16dpp.
Food Investigation, Report on Canned Foods. General Report and
Canned Vegetables and Fruits, Washington, D.C., 1918, 103pp.
Food Investigation, Report on Flour Milling and Jobbing, Washington,
D.C,, 1918, 27pp.
Food Investigation, Summary of the Report on the Meat Packing In-
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Food Investigation, Report on the Meat Packing Industry, 6 parts,
Washington, D.C,, 1918-1920.
Part 1 and Summary Extent and Growth of Power of the Five
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Part 2, Evidence of Combination among Packers, 1918,
Part 3. Methods of the Five Packers in Contralling the Meat
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Part4. The Five Larper Packers in Produce and Grocery Foods,
1920.
Part 5. Profits of the Packers, 1920.
Part 6. Cost of Growing Beef. Cost of Fattening Cattle. Cost
of Marketing Livestock, 1920.
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Maximum Profit Limitation on Meat Packing Industry. Report of
the Results of a Special Investigation of the Reasonableness of the
Maximum Profit Limitations Fixed on the Meat Packing Industry
by the Food Administration, 66th Congress, 1st Session, Senate Doc.
No. 110, Washington, D.C,, 1919, 175pp.

Food invest:gauon, Report on Canned Foods. Canned Salmon, Wash-
ington, D.C,, 1919, 83pp.

Reporton Suga.r Stzpp]y and Prices, November, 1920, Washington, D.C.,
1920, 205pp.

Report on Southern Livestock Prices, 66th Congress, 2nd Session, Senate
Doc. No. 209, Washington, D.C,, 1920,

Food Investigation, Report on Private Car Lines, Washington, D.C,,
1920, 271pp.

chort on Commercial Wheat Flour Milling, Washingten, D.C., 1920,
118

Food Iffvestrgauon, Report on Wholesale Marketing of Food, Washing-
ton, D.C., 1920, 268pp. '

Report on the Grain Trade, 6 vol., Washington, D. C., 1920-1925,

Vol. I. Country Grain Marketing, 1920,

Vol. II. Terminal Grain Markets and Exchanges, 1920.
Val, I1I, Terminal Grain Marketing, 1922,

Vol. 1V, Middlemen’s Profits and Margins, 1924.

Vol. V. Future Trading Operations in Grain, 1920,
Vol. VI. Prices of Cash Grain and Grain Futures, 1925,

Report on Wheat Prices for the 1920 Crops, Washington, D.C,, 1921,
9ipp.

Summary of Repart on Milk and Milk Produc:s, 1914-1918, Washing-
ton, D.C 1921, 19pp.

Reporton Mdk a.nd Milk Products, 1914-1918, Washington, D.C,, 1921,
234pp. )

Food Investigation, Report on Canned Foods, 1918: Corn, Peas, String
Beans, Tomatoes and Salmon, Washington, D.C., 1922, 86pp.

Report on Methods and Operations of Grain Exporbcrs 2 vol, Washmg-
ton, D.C., 1922-1923,

Vol. 1. Interrelations and Profits, 1922,
Vol IL.  Speculation, Competition, and Prices, 1923.

Report Concerning the Present Status of the Consent Decree in the
Case of the United States vs. Swift and Company, et al,, entered in
the Supreme Court of the District of Columbia, Febmary 27, 1920,
68 Congress, 2nd Session, Senate Doc. No, 219, Washington, D.C,,
1925.

Fozerox Traoe

Schedule on Foreign Trade Conéinons, Inquiries for Publicists, Econo-
mists, Lawyers, Engineers, etc., Washington, D.C,, 1915.

Report on Cooperation in Amcrzca.n Export Trade, Part LS
and Report. Part II, Exhibits, Washington, D.C., 1916.

Report on Trade and Tariffs in Brazil, Uruguay, Argentinz, Chile,
Bolivia, and Peru, Washington, D.C., 1916, 246pp.



248 REGULATION OF COMPETITIVE PRACTICES

R;%grt on Cooperation in Foreign Countries, Washington, D.C., 1925,

PP-

Foreign Trade Series, Discussion of Practices and Procedure under
Export Trade Act, Washington, D.C., 1919, 13pp.

House Fornisminegs
Report on House Furnishings Industries, 3 vol.,, Washington, D.C,
1923-1925. ’ T
¥ol. 1. House Furnitare.
Vol. II. Houszhold Stoves,
Vol. III. Kitchen Furnishings and Domestic Appliances.

‘Leataer InpUsTRIES
Report on Leather and Shoe Industries, Washington, D.C., 1919, 108pp.
Summary of Report on Shoe and Leather Costs and Prices, Washington,
D.C,, 1921, 15pp.

Lusmser _

Report on Lumber Manufacturers’ Trade Associations, Washington,
D.C., 1922, 150pp.

Report on War Time Costs and Profits of Southern Pine Lumber Com-
panies, Washington, D.C., 1922, 94pp.

Report on Northern Hemlock and Hardwood Manufacturers’ Associa-
tion, Washington, D.C., 1923, 52pp.

Report on Western Red Cedar Association, Lifetime Post Associaton,
Woestern Red Cedarmen’s Information Burean, Washington, D.C,,

1023, 22pp.

MiscELLANEOUS

Annual Reports for the Fiscal Years Ending June 30, 1915-1924 in-
clusive, Washington, D.C., 1915-1924.

Rules of Practice before the Commission. Adopted June 17,1915, Wash-
ington, D.C,, 1915, 8pp. Revised edition with amendments to No-
vember 19, 1920, Washington, D.C., 1920, 8pp. Revised edition with
amendments to May 20, 1921, Washinpton, D.C,, 1921, 1ipp. Re-
vised edition with amendments to September 29, 1922, Washington,
D.C., 1922, 11pp. Revised edition with amendments to March 12,
1923, Washington, D.C., 1923, 11pp.

Conference Rulings Bulletin, Washington, D.C., 1916, Republished
in Federal Trade Commission Decisions, Vol. I, pp. $40-561.

Helpful Activities to Strengthen Armetican Business, Washington, D.C,
1916, 4pp.

Places in i:.x'.lllae United States having in 1910, 2,500 Inhabitants or More,
Washington, D.C,, 1919, 10pp.

Acts from which the Commission Derives its Powers with Annctations.
Decisions of the Courts on Petitions to Review and Rules of Practice
before the Commission, Washington, D.C., 1920, 120pp.

Trade Practice Submittals, 1919-1923, Multigraphed.

Report on the Uses of the Upper Columbia River, Washington, D.C,,
1924. Revised edition, 1925,
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Parer
. Book-Paper Industry. Final Report of the Findings of Fact, together

with Conclusions and Recommendations with Reference to the Book-
paper Industry, Washington, D.C., 1917, 125pp.

Report on the Newsprint Paper Industry, Washington, D.C,, 1917,
162

Wall gg‘per Review, Monthly, Multipraphed, Discontinued May, 1921,
Washington, D.C., 1919-1921.

Statistical Summary of the Paper and Pulp Industry, Monthly, Multi-
graphed, Discontinued 1923, Washington, D.C,, 1919-1923.

Newsprint Review, Monthly, Multigraphed, Discontinued December,
1923, Washington, D.C., 1919-1923,

PATENTS
Extracts from the Trading with the Enemy Act and Executive Order
of October 12, 1917, and Instructions, Rules and Forms Concerning
Patents, Trade Ma.rks Prints, Labeis, Designs and Copyrights,

Washington, D.C., 1918, 22pp.

PeTROLEDM
Investigation of the Price of Gasoline, A Preliminary Report Relative
to an Investigation of Gasoline Price, Washingron, D.C., 1916, 15pp.
Report on Pipe-Line Transportation of Petroleum, Was}nngm, D.C,
1916, 467pp.
Report on the Price of Gasoline in 1915, Washingten, D.C., 1917, 224pp.
Advance in the Price of Petroleum Producfs 66th Cong:m 2nd Sessxon,
House Doc. No. 801, Washinpton, D.C,, 2920 5Tpp.
Report on the Pacific ‘Coast Petroleum Indastry, 2 vol., Washington,
D.C,, 1921-1922,
Vol L Production, Ownership, and Profits, 1921,
Vol. II. Prices and Competitive Conditions, 1922,
Report on the Petroleum Industry of Wyoming, Washington, D.C,,
1921, 54pp.
Report on the Petroleum Trade in Wyoming and Montana, Washing-
ton, D.C., 1922, 4pp.
Report on Fe:tlgn Ownership in the Petroleum Industry, Washmgmn,
D.C., 1923, 152pp.

ProrrreEriNg
Profiteering, Report Containing all Facts, Figures, Data or Information
now in Possession of the Federal Trade Commission Relative to
Profiteering, 65th Congress, 2nd Session, Senate Doc. 248, Washing-
ton, D.C., 1918, 20pp. _

Rapio Irpustay
Report on the Radio Industry, Washington, D.C‘, 1924, 347pp.

Rac InpusTryY
Report on the Woolen Rag Trade, Washington, D.C,, 1920, 90pp.
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SreeL InpusTRY
Applications, Answers and Statements Concerning the so-called Pitts-
burgh Basing Point for Steel, Washington, D.C., 1919, 191pp. Supple-
ment, 1919, 14pp.
Report on War Time Profits and Costs of the Steel Industry, Washing-
top, D.C., 1925, 138pp.
TaxaTION
Taxation and Tax-Exempt Income, Report on Taxation and Tax-
Exempt Income in Partial Response to Senate Resolution No. 451,
67th Congress, 4th Session, 68th Congress, 1st Session, Senate Doc,
No. 148, Washingeon, D.C,, 1924, 144pp,
Tozacco . y
Report on the Tobacco Industry, Washington, D.C,, 1921, 162pp.
Prices of Tobacco Products. Information Relative to Prices, Profits
and Competitive Conditions in the Tobzcco Industry, Washington,
D.C,, 1922, 109pp. Also issned as 67th Congress, 2nd Session, Senate
Doc. No. 121. B
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sive dealer arranpements, 179.
{See also Misbranding.)

Bribery. (See Commercial bribery,)

Business Standards: improvement
bys voluntary cooperation, 233—
23 .

C

Chain stores: growth of, 16, 16/n,
18; price discriminations given
Clareed’ & 9 i
ayton Act: purpose, 9; provi-
sins,ﬁ, 49, 50fn; specific prohi-
bition, of price discrimination, 66;
provisions againstexclusive dealer
arrangements, 180; provisions
against trying contracts, 190, 196,
197; provisions against intercor-
rate stock-holding and inter
ﬁ:,cking directorates, 201-203;
suggested consolidation of pro-
visions, 220-221

275
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Coercion. (See Conspiracies in
restraint of trade, Intimidation.)

chmem:]l agnbabt::;zon, 7in

merct , 144;

breach of faith as b:;slgmaf
demnzation, 1d4; ﬁxrtwencss £s-
sential, 145; Federal Trade Com-
mission’s attitude toward, 1435;
Jjudicial curbing of Federal Tradc
Commission’s campaign against,
145; cases involving, 145-147;
prevalcnce in certain mdusmes,
146; subsidizing of salesmen as a
form of, 147

Ct‘.u:unrlﬁ9 ercial revolution, 15-17, 177,

Common law: protection afforded
by, 4; xpphcab:lzty to changing
eondizwns, scope of, 29-30;
limitatons oé._{, 3%, 41. (5ee also
“Passing ! ppropriation
of trade secrets, Defamation,
Inducing breach of contract,
Molestation.) |

Communication,
tion,}

Competition: relation te public
policy, 2, 4; demand for enforce-
ment of 46- degree of severity,
155; for empioyees, 167

Compcs:lnve practices: compre-
hensive character, 12; not con-
fined to relations between com-
petiters, 12, 13; effectof prevailing

tem of commercial organiza-

tions vpon, 13, 21; regulation
under the Sherman Act, 42-45;
demand for exact standard for
regulation, 45; higher standards
governing, 53—54 classification
of 55-87

Competitive system. (See Com-
petition.}

Complaints:~limitation of orders to
charges in, 191; applications for,
218, 223; pubhmty ven to, 225,
22?—228- 1ssuing of, 226; status

of, 228
Concealed ownership,
independents.}
Conference rulings, 150
Conspiracies in restraint of trade:
character, 197-198; condemnsa-

(Sec Bogus

{See Transporta--

INDEX

tion under Sherman Act, 198;
jurisdiction of Federal Trade
Commission over, 198-199; w0
manipulate prices, 199—200- to
?&‘mmmregidarchanndsnftrade,
to secure e guarantec
108, 200 peace &v ’
Consumer: interest in competition,
46; deceiving of, 113, 115, 119
Cuttmg off compet:tors suppkes
{See Bidding up prices.)

D

Damages: suggested extension of
right of act%c‘gfs for, 221

Deceptive ad : determina-
tion of falsity, 118—119; puffing
statements, 119; second hand
goods menteé ag new, 120;
cases mvuivmg, 118-123; vafue
misrepresented by, 121—123 Ju
dicial review of cases mvolvzng,

# 122-123; degree of deception in

price exaggeratwn, 123-124; with
respect to trade status, 128 vola

untary cooperation to pl‘event,
Diece e k ({See Fal
ptive packaging. se
packaging.) ,
amation: common law doctrine
against, 33-34. (See also Dispar-

agement.)
Depa.rtment stores: growth, 16, 18;
margin of profit, 83in
Discrimmation based on trade
sm::us? basis of, ?0;’;‘2-d attack
upon, 71; crlgmo 2; discrim-
ination clesalers and
retailers, 72, 73 dlscnnnnaucn
between retailers, 74; attempted
prohibition of, 73, 7 5’ ; reversal
of Federa} Trade Commission's
ainst, 73, 75-76; justifi-
o pohcyof non-interference
mth 77-8C
Dismissals: need of giving reasons
for, 188, 210fn; number of, 218
Dzspa.ragement. false s:atem&zts
regarding a com etitor’s reputa-
tion, 157; complaints involving,
157; typwcondemned 157, 158;
truthfulness of statements, 158~



INDEX

159; judicial imitation of Federal
Trade Commission’s policy, 161,
(See also Defamation.)

Distributive msthods: traditional,
13-14; changes in, 15-17, (See
alsc Advertsing, Resale price
maintenance, Exclusive dealer
arrangements.)

E

Enticement of em})ipye‘a: Motive
as indicating untairness, 167, 168;
casesinvolving, 168, 169. {Seealso
Inducing breach of contract.)

Espicnage: inadequacy of common
law wath respect to, 39-40; testof
unfairness, 163; employment of
derectives condemned, 164

Exclusive contracts: with con-
sumers, 186. (See also Exclusive
dealing arrangements.)

Exclusive dealingarrangements: use

by trusts, 25, 26, 27; not within®

scope of common law, 38; dis-
tingpished from exclusive repre-
sentation, 177-178, 183; relation
toanti-trust laws, 178; purpose of,
178-179; effect of branding upon,
179; prohibition in Clayton Act,
180; wunfairness, 180-181; inter-
pretation of Clayton Act prohibi.
tion, 181; proceedings by Federal
Trade Commission, 182-185; size
as a factor in determining legality,
182-183; prevailing market prac-
tice as & factor in determining le-
gality, 183-184; agency contracts
distinguished from, 186~187; Fed-
eral Trade Commission’s lack of
sertled policy regarding, 187
usive representation: distin-
guished from exclusive dealer
arrangements, 177-178, 185

F

False advertising, (See Deceptive
advertising.}

False claim to endorsement or use:
not illegal at common law, 124;
complatats against, 125; unfair-
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ness of, 124; by government
agencies, 125; by voluntary as-
sociations, 126; through intima-
tion, 127; orders issued by Fed-
eral Trade Commission againse,
125-127; judicial support of
Commission’s orders agamst, 125
False packaging: cases involving,
136-137; degree of deceit, 137~
138; of butter, 137; of macaroni,

138
Federal Trade Commission: consti-
tutional imitations of authority,
62, 147, 209fn; a8 reguiator of
predatory trust aggression, 154;
Jurisdiction over conspiracies in
restraint of trade, 198-199; juris-
diction over Clayton Act viola-
tions, 201; functions contrasted
with those of Interstate Com.-
merce Commission, 210; author-
ity exceeded, 210; failure to enun-
ciate cssential principles, 211;
combination of executive and ju-
dicial functions, 212-215; conclo-
siveness of findings of flact, 214;
lack of power to enforce orders,
214; record of, 217-219; limita-
gon of responsibility, 219—2%;
iscretionary 221-225;
it TR B
,229; publicity o )
225-230; use of Trade Pralcnﬁgcse
submittal, 230, 234
Federal Trade Commission Act:
provisions, 49-50; application to
tying contracts, 190, 191; proce-
dural provisions, 216-217 * -
Fighting brands: use by trusts, 25,
27, 28; inadeguacy of common
law with respect to, 38,40
Findings of fact: conclusiveness of
Federal Trade Commission’s, 214
Foreign trade: jurisdiction of Fed-
eral Trade Commission over un-
fair competition in, 147; dump-
ing, 61fn

'Fraudulent stock promotion: state

islation against, 141; juris-
itf'igcti{m of Federa? Trade j(bm—
mission over, 1413 complaints
against, 142: incffectiveness of
Federal Trade Commission pro-
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cedure, 142, 143; need of specific
legislation, 143; proposed legis-
lation against, 143fn

G

Government regulation of trade:
complexity, 1; interference with
business, 132; necessity, 4; de-
mand for exact standards in, 45;
fear of rigid, 47; scope of, 208-
209, (See also Administrative
regulation.} L

Gusarantee against price decline.
{See Price guarantse.)

H
Harassing tactics: suppression by
Fedeﬁ Trade Cemg?ssim, 161—
162; unfairness of, 162; large
. number of complaints against,
dismissed, 162. &eealsoEspion—
age, Inducing breach of con-
tract, Enticement of employees,
Threatening litigation, Writing
for catalogues.) .
Hayana: iz;seanmg as applied to
cigars, 135; deceptive use con-
demned, 135 fn
Holding companies. (See Stock
acguisition in competing com-
panies.)

I

Imitation of competitor’s product,
149, 151

Inducing breach of contract: com-
mon law doctrine against, 52-53,
164; bad faith necessary to
create public interest, 165; policy
of Federal Trade Comnussion,
165-166; damsge not necessary
under administrative regulation,
166-167; advantage of adminis-
trative protection against, 167

Intercorporate stockholding. (8
Stock ' acquisition in competng
companics.) "

Interlocking directorates: prohibi-
tion in Clag‘mn Act, 201; juris-
diction of Federal Trade Com.

mission over, 201; complaints

INDEX

against, J0l; economic conse-~
quences of prohibition, 201-202
Interstate Commerce; jurisdiction
of ¥ederal Trade éommass;on
over, 62, 147, 209
Interstate Commerce Act, §, 42
Interstate Commerce isston:
experience of, 215-216
Intimidation: use by truasts, 25, 27,
{Sec also Molestation, Threaten-
ing litigation.)

J

Jobbers: attempts to enforce price
guarantee, 108, 200

Judicial review of Federal Trade
Commission’s orders: wisdom of,
211; record, 212 in

L

Leases: oil tankcases, 192-193;
coffee urn cases, 194; Unitell
Sgge Machinery Company, 195~
1

Legal standards: as a guide for
administrative regulation, 156

Local price cutting: use by trusts,
26, 27 fn, 28; inadequacy of com-
mon law with respect to, 40;
complaints against, 66; basis of
condemnation, 68; disuse of 68~
70; relation to use of bogus inde-
pendents, 173 :

Localization of industry, 132

Lotteries: basis of condemnation,
138-139; complaints against,
139; attitude of Federal Trade
Commission toward, 139-140;
use in sale of clothing, 140

M

Mail order houses: growth of, 186,
18; dependenceon catalogues, 172

Malicions interference: 153, (See
also Molestation.}

Malicious litigation. (See Threat-
ening fitigation.)

Mechanical devices: increase of,
178; close relation between, 18
196. (See also Commercia
Revolution.}
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Misappropriation of trade secrets:
common law doctrine against,
32-33. {See also Espionage.}

Misbranding: inadequacy of com-
mon law with respect to, 38;
complaints against, 112; activity
of Silk Association of America
against, 112; products mis-
branded, 112, 114; Winsted
Hosiery case, 113~114; injury to
competitors, 113-114; scope of
Fefherai Traélie Comznission;s
authority with respect to, 114;
questionable rulings of Federal
Trade Commission, 115; deceit
an essential element, 115; sub-
stitutes not precluded by attack
upon, 116

Misrepresentation: value, 121-124:
quality, 118-120; endorsement,
12;-712’};3%; status, 127, 130;
origin, 132-136; in sale of se.

s curites, 140-142

Molestation: common law doctrine
againse, 136137

N

National Association of Credit
Men: campaign against fraud,

233
National Vigilance Committes, 234

0

Obstruction of competitors. (See
Haraismg tac.ncs.?e ..

Open shop policy: com to
enforce, 200 Spuing

Origin, mistrepresentation of: un-
fairness, 132; types, 133-135;
f;gcptian an essential element,

P

“Pagsing off”: common law doc-
trine against, 31; recent deci-
sions extending doctrine with
respect to, 151, (See also Simula-
tion of trade name or trademark.)

Patent infringement: intricacy of
controversies regarding, 169. (See
also Threatening litigation,)

‘Piradng.
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(See Simulation of trade
name or trademark.)

Pittsburgh Plus: description of,
103; condemnation by Federal
Trade Commission, 103; effects
of abandonment, 104, {See also
Basing point price system.) .

Premiums: condemnation of ase in
sale of coffes, 139

Press releases: by Federal Trade
Conunission, 225 .

Price cutting; effect of, 84, 85, 89,
(See also Selling below cost, local
price cutting.)

Price discrimination; specific pro.
hibition, 65; application of Sec-
tion § of Federal Trade Commis-
sion Act to, 66; unfairness of, 67,
{See alse Local price cutting,
Discrimination based on trade
status.)

Price gnarantee: form, 105; reasons
for increased use, 105; com-
plaints against, 106; economic
effect of, 107; attempts of job-
bers to enforce, 108

Price Maintenance., {See Resale
price maintenance.)

Price manipulation: Federal Trade
zco%mn:ission cases involving, 19— -

Price policies: under the competi-
tive system, 57-58; government
price fixing, 58-539. (See also
Selling below cost, Local price
cuttng, Price discrimination, Re-
sale price maintenance, Price
guarantee, Discrimination based
on trade status, Basing point sys-
tems.}

Private right of action: existence as
bar toadministrative interference,
148-149; for unfair competition
suggested, 2Z1. (See also Com-

Trade Commission, 219; prob-
lems under administratve regu-
lation, 212; modification of Fed-
eral Trade Commission, 222225,
228-229, {See also Complaints,
Dismissals, Findings of Fact.}
Products, subjects of unfair trade:
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agricultural supplies, 65, 118, 125,
176, 191; automobile accessories,
119 ZZG* building materials, 118,
121 i45 172; celluloid, 112, 1!5'
c1ga:s and tobacco, 134; ciothmg,
shoes, etc., 91 fn, 135 fn, 140;
corporate secuntza, 127 fn, 142;,
dyes, 146; furniture, 128; grocer-
ies, 60, 62 74,112, 137 hardware
and sporting 123 127;
hosiery, 112, 113, 131 jewelry,
precious mctals ctc. 133 135;
machinery, 146, 157 fn, 169, 184,
192: magazines, etc,,
125 151 fn, 18? metals, 103,
206- motion pxch:res 120 fn
158' musical instraments snd
suppkes 183; notions, €3, 132 fn,
182; office equipment, 120 fn,
195, paint, varnish, etc., 112
114, 121, 127, 146; paper, iSl‘
alIk 212* s0ap, toilet articles and
?3 106, 115, 118, 126;

specialties, 122 175, 184; wool-

ens, 112, 131fa

Public interest; discretionary pow-
ers of Federal Trade Commission
in determining, 221-222

Public policy; basis for analysis of,
1; relation of competitive sys-
tem to, 2; effect of changing
conditions upon, 4; relation t©
business standards, 208

Publicity: given to complaints,
225, 227-228; modification of
Fedaai Trade Commission’s pol-
icy with respect to, 228229

Q
Quality misrepresentation, 118-120
Qua.n::.yty discounts for, ,74' mis-
mprcsenauon of) 136-138

R

Railroad discriminations: obtained
by trusts 25, 26, 28; failure of
iemninon law to iszrevent, 37;
egislation against,

Refusal to deal, 30fn

Resale price maintenance: basis of
legal condemnation, 80-81; rela-
tion of advertising to, 31—84 effect

INDEX

of price cutting, 84-85, 89; effect
on prices, 86; cffect on dealer
competition, 87 ,91fn; advant
of, 88; importance to manu?
turers of established channels of
trade, 83, 90; conflict of interests,
90; agency contracts as & method
of o1; al status of, 92-96;
att:t;:de of Federal Trade Com.
mission toward, 96; complamts
agzinst, 97; expedumcy of ad-
munistrative regulation of, 98
Rules of procedure: chsngu in,
228—229. (See also Federal Trade
Commission, Board of Keview,
Publicity.}

5

Sales promotion: regulation of, 109~
111; Federal Trade Commission’s
polrcy with respect to, 111, (See
also Advertising, Commercial bri-
bery, False claims to endorse-
ment, False packaging, Lotteries,
Misbranding, Misrepresentation,
Premiums, Stmulation.)

Secret subsidiaries. {See Bogus
independents.}

Selling below cost: cases involving,
60-61; attitude of Federal Trade
Commission toward 60-61;

doubtfullegahty ofproluint&mof

63; in regulating, 53

Shefﬁeid use of nerm, 133; Federal
Trade Commissions interpreta-
tion, 133; defined by manufac-
tarers, 134

Sherman Act: enactment, 5; pro-
ceedlngs under, 25; un xn' com-
petition) unéer,42—45; iracies
i restraintof trade under, 198-199

Silk Association of America: cam-
paign against misbranding, 112

Simulation of trade name or rade-
mark: private remedy for, 148~
150; public interest in suppres-
sion of, 149; unintentional, 1495
Federal th'fmde o ission’s

cy with respect to, cases

gvlrloivmg, 150-151; bad faith an

tssent:al element in unfairness of,
. {See also “Passing off.”}
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Small business: fear of trust ag- |

gression, 48; protection of, 149
Stpulagons: settdement of appli-
cations for complaint by, 224
Stock =acquisition in competing

companies; prehibition in Clay-
ton Act, 201, 202-204; suppression
of ﬁ:om;}etitmn as e;%dence of ille-
gality, 203; complaints against,
205; policy of Federal Trade
Commission with respect to, 204~
206; judicial review of Commis-
sion's orders against, 206-207
Storage. (See Warehousing.)
Subsidizing salesmen, 147-148
Substitutes: use not preciuded by
attack on misbranding, 116-117

T

Tampa: use of term as applied to
cigars, 134; deceptive use con-
demned, 134

Threatening litigation: intricacy
of problem with respect to patent
controversies, 169; Heuser case,
169-170; when no patent rights
exist, 170; vague and indefinite
threats, 170-171; bad faith an es-
sential element in unfairness, 171

Trade-marks. (See Branding, Mis-
branding, Simulation of trade
name or trade-mark.}

Trade Practice Submittal: celluloid
industry, 117; silver plated ware
industry, 134; macaroni industry,
138; character of, 230-231; weight
given o resolutions by Federal
Trade (.}onf:’smiss_iezz, 231; as a
means © tering co-cperation
E;h Federal Trade Commission,

Trade relations; disappearance of
personal factor in, 18~19

Trade status, misrepresentation of:
by direct statement, 128; by
name, 128-130; condemned by
Federal Trade Commission, 128—

130; unfairness of, 129-130; in- |

jury of parties deceived by, 130;
§udicia§ suppott of Federaf 'I‘;ade
Commission’s orders against,
130-131

Transportation: relation to com-

mercial revolution, 17-21; costs,
relation to price determination,
99-100. (See also Raiiroad dis.
crimninations.}

Treating, 144 .
Trust movement: relation to com-

petitive methods, 23-24

“'Trusts: small number of complaints

against, 154; unfair metheds em-
ployed by, 24-28

Truth in advertising movement, 233
Tying contracts: not within scope

of common law, 38; character
of, 189; interference with com.
petition, 189-190; provisions of
Clayton Act with respect to, 190
196; applicadon of Federal
Trade Commission Act to, 190;
condemnation by Federal Trade
Commission, 190-195; Gratzcase,
190-191; oil tank cases, 192-193;
coffee urn cases, 194; extension of
patent control through, 195;
economic justification of, 195-196

u

Unfair competition: by industrial

combines, 23-28; demand for s
cific definition of, 45; prohibi-
tion of, 49; standard of unfair
nfe_s;z 51~52; public condemnation
o H]

Unfair Competition Bureau: in

paint and varnish industry, 233

“Unfair Methods of Competition”':

judictal interpretation of phrase,
55ia.

United States Steel Corporation.

{See Basing point price system.)
v

Voluntary cooperation: improve-

ment of business standards by,
233-235

Vil
Warchousing, 17
Writing for catalogues and esti-

mates: unfairness of, 172; con-
demned by Federal Trade Com-
mission, 172-173

z
Zoning. (See Basing point price

system.)



