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PREFACE. 

THE first edition of this book was published in the year 
18G3, and I was asked for a second edition as far back as 
1874 j but on beginning to prepare it I found myself met at 
every step by the difficulty that I was unable to refer to any 
work in which the contents of the Criminal Law as it is, were 
shortly stated. This first suggested to me the scheme of 
writing such a work, and I accordingly wrote my Digest oj 
tke Criminal Law, Crimes and Punishments,which was 
published in 1877. In consequence of this work. I proposed 
to the then Government to .. prepare a Code of Criminal Law , .' 

and Procedure, and upon this I was engaged from 1877 
to early in 1879, first as an il!dependent draftsman, and 
afterwards as a. member of the Criminal Code Commission of 
1878. The Bill drawn by me, and settled by the Commission 
of which I was a member, has been more than once under 
the consideration of Parliament, but time has never been 
found for its full discussion. In 1883 I published a History 
01 the Criminal Law, and, with the assistance of my eldest 
son, a Digest 01 the Law 01 Criminal Procedure. Of these 
works I think I may fairly say that' collectively they 

constitute a pretty complete account both of the actual 
contents of the Criminal La.w of England, and of the various 

circumstances which led to its assumption of its present form. 



VI Preface. 

The History is, however, too long and elaborate for general 
purposes, and in particular for the purpose of an introduction 
to the two lJigests; and I have been informed that my first 
work, the General View of the Law of England, is still in 
request, as a first book on Criminal Law, amongst students at 
the Universities and elsewhere, although it has become so 
rare as to be in practice unobtainable. I have accordingly 
re-written it,giving an account of the subject, which contains 

in a very moderate compass the essence of what I have 
learnt during a long and greatly varied experience of thirty-six 
years as a barrister, a member of the Indian Council, an 
author, a draftsman, and a judge'. 
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CRIl\IINAL LAW OF ENGLAND. 

CHAPTER I. 

PLAN OF THIS WORK. 

A CRIME, in the strict legal sense of the word, is an act CHAP. I. 

Iorbidden by law under pain of punish"ment. Most of the. 
acts which fall under this definition are grossly wicked 
actions, forming attacks upon person, or upon property, or 
upon public order; but the definition itself includes many 
actions which would not in popular language be described as· 
crimes. Some things which in other countlies are treated as 
matters of civil administration are dealt with in England as 

·offences against the criminal law. The law of nuisances is 
perhaps the strongest illustration of this. A variety of civil 
obligations-such as the obligation of repairing a road or a sea­
bank, the obligation of not interfering with erections intended 
for the public convenience, and many other matters ofthe same 
sort-are enforced by indicting those who are guilty of a tres­
pass or a negligence which might involve punishment, but 
to which no ·one would attach the idea of moral guilt. It 
must be remembered also that, although all actions punish-

B 



2 General View of the Criminal Law. 

~1iAP. I. able by law may be regarded as crimes, they may also be 
regarded from a completely different point of view. Nearly 
every crime is not only a crime, but is also an individual 
wrong or tort, and may be dealt with as such. Assaults 
and some kinds' of frauds are generally so dealt with. Every 
libel may be the subject of an indictment, but much the more 
usual remedy for it is a civil action. Crimes may also pro­
duce effects which bring them under the notice of courts 
of justice for other than criminal purposes. Bigamy, for 
instance, and some other' crimes, are grounds for the civil 
remedy of divorce. Arson by a person insured. would be a 
good defence by an insurance company to an actIon brought 
upon a policy. lD these cases crimes would be judicially 
proved before courts of justice, but would be viewed by 
the court neither as crimes nor as torts, but simply as acts 
affecting t~e status or the ,money liability of persons other 
than the criminal. These illustrations show both that the 
consequences charged upon an act by law, and not the 
nature of the act itself, is the specific difference by which 
crimes are distinguished, and that the criminality of an act is 
distinct from its moral character, although, as. a. rule,. the 
moral atrocity and infamy of any given action is the main 
reason why it is treated as a crime. 

Again, there are several branches of law which, cannot 
properly be described as a part of the cl'iminal law, but are 
very nearly related, to it. The most remarkable of these is 
the law relating to what are described as penal or qui tam 
actions.l These are cases in. which particular matteI's, 
principally connected with the enforcement of some special 
Act of Parliament, are made liable to penalties which may 
be claimed 'by private persons or public authorities who choose 
to sue for them. Innumerable instances might be given of 

1 The phrase is'derived from the old form of information, which ran thus: 
A. B~ (the plaintiff's nllme) "gui tam pro 86 quam pro do-mino Reg4.·· &0. 
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these. One well-known case gave rise to an action brought CHAP. I. 

against Mr. Bradlaugh for having voted and sat in: Parlia.:. 
ment without taking the oaths then prescribed for a person 
who did sit and vote. Other instances are to be found 
in the Municipal Corporations Act, which imposes penalties 
on those who act as members of Town Councils without 
being duly qualified, or who, being such members, accept 
any contract with the Corporation. 

Though closely allied with the criminal law properly so 
called, these enactments cannot be said to form a.. part of it. 
They all depend upon special Acts of Parliament, relating 
to an immense variety of subjects quite ~nconnected with 
each other, and illustrating no general theory or principle. 

Many crimes. in the full sense of the word· are properly 
speaking only sanctions meant to enforce Acts of Parliament 
relating to subjects which have little to do with crime. Such, 
for instance, are sections of the various Marriage Acts, 
which forbid, under pain of penal servitude, certain irregular 
marriages; sections in numerous Acts which make certain 
false declarations equivalent to perjury; sections which appoint 
special punishments for the forgery of particular documents; 
and an infinite variety of others. Of these I say nothing. 
They belong rather to the particular subjects to which the 
Acts of Parliament containing them refer than to the criminal 
law in the common sense of the phrase. 

Similar observations may be made on a large number of 
enactments, such as breaches of police regulations contained 
in particular Acts of Parliament, and enforceable' in a sum­
mary manner by magistrates. Such, 1;(" mention a 'very few, 
are the series of sections of the Metropolitan and of other 
Police Acts; the series of sections in the Highway Act as 
to offences in the use of highways; sections relating to of­
fences connected with the destruction of sea-birds and fishing 
in rivers; sections in the Vagrant Acts, the Public Health 

B 2 
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CHAP. I. Acts, and a vast number of others too various and not 
interesting enough to require mention here. I do not notice 
these. 

In early times the distinction between crimes and civil 
injuries was even less well defined than it is now. Thus, 
by the Statute. of Westminster the first (3 Edw. I. c. 20), 
it was enacted amongst other things that a trespasser in 
a park should pay heavy damages to the party and be 
imprisoned three years, besides incurring other penalties.l 

Thus the object of this work is to give a general view 
of the criminal law of England, exclusive of penal actions; 
of offences punishable by summary proceedings before magis­
trates; and of special offences intended as sanctions for 
special statutory institutions; and including all acts com­
monly known as crimes. The arrangement of the work is 
as follows. I begin with an historical introduction, setting 
forth the steps by which the criminal law reached its present 
condition. I then proceed to give an account of certain general 
principles relating to crime, and of certain general exceptions 
which are virtually contained or implied in the definition of 
every crime. These may collectively be called the conditions 
of criminality. They include the subjects of age, sanity, 
compulsion, necessity, ignorance of law, and ignorance of 
fact. I then proceed to the question of the parties to the 
commission of crimes, and to the steps taken towards a crime­
incitement, conspiracy, and attempts. From this I pass ,to 
the definitions of particular crimes, treating successively of 
crimes which affect public order, abuses and obstructions of 
public authority, offences which are regarded as injurious 
to the public at large; offences against the. person, the 
parental and conjugal rights, or, the reputation of individuals; 
and lastly offences against property, by way either of force 
or of fraud. I next give a sketch of the subject of criminal 

1 History of the Criminal Law, iii. 275. 



Plan of this Work. 5 

procedure, and of that of the la.w of evidence in rela.tion to CHAP I. 

criminal cases. Upon all these subjects I mention only the 
leading points and principles, and I give references at every 
point both to my History 0/ the Criminal Law and to my 
IJigest of those parts of it which relate respectively to crimes 
and punishments and to procedure. The whole contains the 
essence of what I have to say upon the subject, and will, I 
think, enable anyone who wishes to acquaint himself with 
the criminal law, either for professional or for other purposes, 
to learn all the leading details necessary to be known upon 
the subject, and to know where to find further information 
upon it. 



CHAPTER II. 

HISTORICAL INTRODUCTION.-THE CRIMINAL LAW DOWN TO 

THE CIVIL WARS. 

Cf(AP. II. THE history of the criminal law of England can in a 
certain sense be traced back to the very earliest period­
certainly far beyond the Conquest j though nearly the whole 
of it, as it now exists, whether we look at its definitions 
or at the laws of procedure, is much more recent. . It 
contains some small traces of connection with the criminal 
law of Rome, but they are few and unimportant, and appear 
to me t:> have been introduced into the system by Eng­
lish or at all events Anglo-Norman writers many centuries 
after all traces of the Roman authority in Britain had 
absolutely passed away. 

The earliest body of criminal· law known in England is 
contained in the laws of a succession of kings, beginning 
with King Ethelbert, and ending with the work called the 
Leges Regis Henrici Primi, a compilation made in the reign 
of Henry r: of the various laws and customs then in force j 

not a code enacted by that king. These different bodies 
of law vary in several important particulars, ·but, speaking 
generally, they re-enact each other with variations, and may 
be regarded in the light of so many new editions of a single 
very imperfect code, with amendments, additions, and ex­
pansions suggested by the.various changes which took place 
in the course of about five hundred years, from Ethelbert 
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to Henry I., some of which were in force only in particular CHAP. II. 

parts of England. 
The Leges Henrid Primi are the latest in date, and are 

the most instructive as to the general scheme and spirit 
of these bodies of law. The work itself is, as I have said, 
a compilation. What authority it possessed, or by whom it 
was made, does not appear. It contains a great number 
of matters which are to be found in the earlier laws, and 
it fairly represents their spirit. A few scraps of Roman law 
have found their way into it, but taking the system, such as 
it is, as a whole, it seems to give a' not unfair account of the 
ancient English law as it was long before the Conquest. It 
is a slovenly composition, full of inconsistencies, repetitions, 
and unnecessary distinctions; and, like the other early laws, 
it is remarkable for the complete absence of anything which 
can be said to approach to the statement of a legal principle. 
There is abundant reference to crimes, and to the manner 
of prosecuting them, but the definitions of crime are scanty, 
and no clear account of the mode in which a crime is 
to be prosecuted is to be found in any part of the work. 
Like all the other early laws, it assumes throughout that its 
readers are acquainted with the general character of the 
legal institutions and modes of trial then existing, and, with 
some few exct'ptions, with the meaning of the various names 
which are given to the different crimes; but inasmuch as these 
are the very points of which we know least, and of which we 
have to inform ourselves by comparing the different allusions 
which are made to them, the result, on the whole, is obscure 
and unsatisfactory. The following, however, may be taken as 
a short description of the main points which these various 
laws disclose. 

The early English definitions of crime may be passed over 
shortly. They can hardly be said to exist at all, and indeed 
are rather names than definitions, though the names are 
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CHAP. II. sometimes explained; as, "Stredbreche est si. quis viam 
frangat concludendo vel avertendo vel fodiendo ; ,., .cc Forestel l 

estsi quia ex transverso incurrat vel in via expectet et 
assalliat inimicum suum. " Sometimes no definition is given, 
but the meaning of the name may be inferred from the 
context of different places in which it is used. Thus ofer­
hynes, or overseunesse, appears to have been something in 
the nature· of a contempt of court, .or disobedience by an 
officer of justice to lawful orders. Some slight attempts 
are made to classify different kinds of homicide, but in 
this part of the law nothing is to be found which is on ani 
account . remarkable. 

The interesting part of the early English criminal law is 
its procedure, which throws considerable light on the state of 
society in which it existed. A crime in any moderately 
civilized state of society is an event recognized as one which 
is to be if possible prevented, and, at all events, punished, 
by the public force upon public grou!lds; but in the earliest 
period of English history crimes seem to have been regarded 
as private wrongs, revenged rather than punished by those 
who were injured by them, first by private war, afterwards 
by summary execution, and then by a public administration 
of justice slowly organized in such a way as to bear many 
traces of the rough system, if so it can be called, which it 
gradually superseded. 

Of private war it is enough to say that traces of it are to 
be found in many of the earlier English books of law, and 
in those of the Conqueror, who regarded trial by battle as 
a modified form of it. It is also shown by the laws which 
punish the breach of the king's, the lord's, or the Church's 
peace. These were originally confined to particular times and 
places, which implied that peace was the exception and war 
the general rule. 

1 For~ before; 8teZlan, to leap. 
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The law of summary execution, or infangthief, was a CHAP. II. 

short step nearer to the regular administration of justice. 
It consisted in the privilege conceded to the lords of town-
ships of putting to death in a summary way people who 
committed theft or robbery in their bounds. This privilege 
was common, and was frequently used, certainly till the reign 
of Edward I., as appears by the Hundred Rolls. One or two 
stray instances of it survived till a much later period, especially 
in the forests. The Halifax "gibbet law" was enforced so 
lately as 1658. 

These summary methods of criminal procedure, if they 
deserve the name, were overshadowed and greatly restrained 
from a very early period by a general and regular system, 
which, however, bore strong marks of the c~aracteristics of the 
system which it superseded. This was the system which 
depended ultimately upon the king, and was exercised through 
the authorities of the shire or county, the hundred or wapen­
take, and the tithing, parish, or township. For each shire 
there was an earl or alderman, and a sherifi' or viscount; in 
the hundreds there were chief bailiffs j every township or 
tithing was represe~ted on all occasions by a reeve and four 
men.· There were numerous exceptional "liberties," or 
districts which stood outside the general system, but with 
similar officers of their own. 

The courtS were held i}l and for the counties and hundreds, 
and in and for the franchises. The hundred court was 
simply the county court sitting in and for the hundred, Its 

the sheriff's tourn or circuit. The court consisted of the 
representatives of the different tithings, the four men and the 
reeve in the jurisdiction, and the business transacted was of 
two kinds, administrative and judicial. The administrative 
business bearing on the subject of criminal law was what 
.ultimately came to be called "view of frank pledge," which 
was slowly developed from that of "bOThs" or sureties. 
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CHAP. II. In the maturity of the system all men were bound to 
combine themselves into associations of,ten, each of whom 
was security for the good behaviour of the rest. The business of 
seeing that these associations were kept in order and enforced 
by fines was one of the chief agenda of the local courts, and 
was 'a principal means of police administration. It became 
obsolete many centuries ago, but a petty criminal jurisdic­
tion which was annexed to it still survives under the same 
name in small manor and local courts. A full account of this 
jurisdiction is given in 18 Edw. II., A.D. 1325, which is called 
"the statute for view of frank pledge." It marks a date at 
which tbe old system of fran~ pledge had become so com­
pletely obsolete that the extent of the jurisdiction which 
inherited its name had become uncertain. 

The business of prosecuting criminals was one of which it 
is impossible to give a perfectly distinct account for the 
reasons already al!signed. It was unlike a modern criminal 
trial,both in the object aimed at and in the way in which 
that object was attained. 

The character of the proceedings cannot be understood 
without an explanation of four technical terms. These are 
bork, wer, bot, and wite. 

Bork meant a pledge or security. Everyone was bound, as 
early as the days of Cnut, to have" borks" who would" hold 
and lead him to every plea," i.e. prpduce him iIi court when 
he was wanted, as a bailsman does in the present day. . 

Wer was a price or value set on a man according to his 
rank in life, and was employed for many purposes. If the 
man was killed, his relations were paid the amount of his 
wer. If the man wa~ convicted of theft, he might have 
to pay his own wer to the king. If the man was outlawed, 
his sureties (borks) had to pay his W6r. 

Bot was compensation to a person injured by a crime. 
The toer was in some cases the measure of the bot; for 

'. 
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instance, if the. injury consisted in killing a relation, the CHAr. II. 

persons whose relation was killed received by way of bot 
or compensation the amount of his weT. In ·many cases 
the bot was fixed according to the nature of the injury j 
e.g. in Alfred's law~, .the bot for the loss of the great toe 
is twenty shillings, of the second fifteen shillings, of the 
middle toe nine shillings, of the fourth toe six shillings, and 
of the little toe five shillings. 

Wite was a fine to theJqng for a crime. The weT might 
be the measure of the wite as well as of .the bot; as, for 
instance, if the criminal was outlawed his barks had to pay 
his weT to the king as wite. 

The proceedings consisted of two steps-accusation and 
trial. 

Accusation might be either by the four men and the reeve of 
a township, or by a sort of judicial committee of twelve-which 
seems to have been instituted as a representative body for 
judicial purposes, and may have had to do with the .origin of 
grand juries--;or by a priyate person. 

The accused person was "led to the plea" by his barh, who, 
as well as his ~oTd if he had one, and two thanes of the 
hundred, had to swear that he "had not paid thief-gild" 
since a certain time, which . being done, he had to clear 
himself either by com purgation or ~y ordeal. Com purgation 
consisted in getting a number of witnesses, greater or less 
according to circumstances, to swear to his innocence. The com­
purgators were collectively called the lad. There were rules 
as to the relative value of oaths and as to their number, and 
there are a few traces of the existence of witnesses to facts, 
but nothing satisfactory can be said about them. These 
compurgators might be dispensed with if the accused performed 
the single ordeal, viz. handling a pound-weight of red-hot iron, 
or putting his hand up to the wrist into boiling water. If the 
oath "bur8t:~· i.e. if the witnesses· were not forthcoming or 
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CHAP. II. would not swear, the accused went to the triple ordeal, hand­
ling three pounds-weight of red-hot iron, or plunging the arm 
into boiling water to the elbow. -

If the ordeal failed, the accused was convicted, and had on a -
first conviction to pay bot and wite-compensation to the party 
injured, and a fine to the king-and to find bOThs or sureties 
for his future good behaviour. On a second conviction he was 
put to death or mutilated. A certain number of offences 
were bot-less or inexpiable, and for these death or mutilation 
was inflicted on the first conviction. 

These institutions lasted for a considerable time after 
the Conquest, though they were gradually superseded by 
others. Ordeals are mentioned in the Assizes of Clarendon 
(A.D. 1164) and Northampton (A.D. 1176), and their disuse 
formed, as will appear hereafter, a step in the history of" trial 
by jury. 

These are the main features of early English criminal 
law. I pass to the effects of the Conquest upon it. Remotely, 
the Conquest may be regarded as the origin of most of the 
great institutions the development of which forms the sub­
ject of the political history of England; but the Conqueror 
and his sons walked to a great extent upon the ancient ways, 
and governed by the old methods, though with a continual 
effort to renew and reinvigorate them. Several entirely new 
additions were made by the Conqueror himself to the English 
criminal law. 1 He separated the ecclesiastical from the 
temporal jurisdiction. S He established trial by battle, and 
9 he abolished capital punishment. The first of these changes 

1 Stubbs's" Charters," 85. , 
I ','Si Anglicus homo com pellet aliquem Francigenam per bellum de furto 

vel homicidio vel aliqua re pro qua bellum fieri debeat vel judicium inter 
duos homines habeat plenam licentiam hoc faciendi"-THoRPII, i. 488. 

8 .. Interdico etiam ne quis occidatur aut suspendatur pro aliqua culpa sed 
eruantur oculi et testiculi abscidantur et hoc prreceptum non sit violatum 
super feria facturam meam plenam. "-STUBBR, Charters, p. 84. 
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had most important effects, to be noticed hereafter. Of the CHAP. II. 

second I will at present say only that it survived nominally 
till 1819, and most probably had some effect in discrediting 
ordeals. The last seems merely to have expressed a personal 
feeling, for if capital punishments were discontinued in 
William's time they were soon afterwards resumed, and there 
are instances of such punishments even under him. 

The great thing, however, which the Conqueror did was to 
invigorate the Royal authority in all its functions, and thus 
to lay the foundation of the great judicial and administrative 
reforms of H.enry II., which' determined the character of the' 
English administration of justice from his time to our own. 

This was done in various ways, but in particular by two 
institutions-the King's Court and the Inquest; The King's 
Court, or Curia Regia, was at once a Parliament, a Supreme 
Court of Justice, and a Supreme Board of Revenue and 
Administration. Of the way in which these functions were 
separated and distinguished it is not necessary to speak in 
detail in this place. It is enough to say that the Court of 
Queen's Bench, now the Queen's Bench Division of the High 
Court of Justice, and the courts held before the Justices of 
Assize, which to this day are the great criminal courts of 
England, are directly descended from the Curia Regia. It is 
owing to their influence that the criminal law of England 
has always retained its uniformity, whatever other faults it 
may have had, and has almost invariably been administered 
to the satisfaction of the public even under the most trying 
circumstances, and that the criminal courts have had sufficient 
authority by their decisions to develop, with some assistance 
from a few writers of law books, a crude collection of names ,of 
offences into the most elaborate and complete body of criminal 
jurisprudence in the world. This, however, was not the im­
mediate result of the Conqueror's institutions. Henry II. had 
much more influence than the Conqueror in remodelling the 
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CHAP. II. courts. The hundred court, or sheriff's tourn, continued 
to be the great criminal court till Magna Charta, when it 
was restricted to the less important criminal cases. Ch: 24 
provided, "N ullus vicecomes constabularius coronatores vel alii 
ballivi nostri teneant placita coronre nostrre." 

Pleas of the Crown and pleas of the sheriff are carefully 
distinguished by Glanville, who wrote under Henry II Capital 
cases "qure scilicet crimina ultimo puniuntur supplicio aut 
membrorumtruncatione " were pleas of the Cwwn. Thefts, 
though capital, were pleas· of the sheriff, "pro defectu dom­
inorum," i.e. unless there was some local franchise to which 
they belQnged j so that it is probable that in this as in some 
other cases Magna Charta enacted existing practice into 
positive law. 

The Inquest, unknown, I believe, before the Norman 
Conquest, was in its ultimate result quite as remarkable as 
the Curia Regia. It was simply an inquiry held before one 
or· more persons appointed to make it, mto facts which the 
king wished to know for the purposes of his government. These 
inquiries were taken before justices, of whom an indefinite 
number were attatched to the King's Court, and who were 
employed as occasion required for services defined by Com­
missions issued from time to time. 

The inquests by which the information recorded in' 
Domesday Book was collected supply the most striking 
and memorable illustration of the nature and workin~ 
of this institution. Commissioners were sent all over 
England. The sheriffs and bailiffs brought before them 
people locally acquainted with the matters to be re­
corded. They gave their information upon oatli, probably 
after making inquiry of the parties interested, and their 
returns formed a· record of a1). the matters on which the 
administration of the executive government, and particularly 
the collection of the feudal and territorial revenue of the 
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Crown, depended. These inquests were the real orlgtn of CilAP. II. 

trial by jury, and the intermediate position of the members· 
of the inquest between judges and witnesses explains the 
history of that mode of trial and its strong and weak 
points. 

Assizes, in our sense of the word, are the direct 
descendants of the itinera or eyres, which were first reduced 
to a system, by no means unlike our circuits, in the time of 
Henry II. The business of these eyres was to hold inquests· 
in every part of the country as to crimes, as to civil suits, 
and as to a vast variety of matters connected with revenue, 
feudal services, &c.; specified in the Commissions under which 
the justices sat, and varying from time to time according to 
circumstances. 

The history of the eyres and of the different Com,: 
missions issued to them is very curious.l It is sufficient 
for my present purpose to say .that the revenue and 
miscellaneous business being provided for in various ways, 
the assizes remained as an institution for the administration 
of criminal and civil justice by the holding of inquests, which 
were gradually developed into trial by jury. 

It would be difficult to trace out in full detail the process 
by which trial by jury, as we understand it, was developed 
from the old inquests, but the general nature of the process may 
be stated with great confidence. No perfectly distinct account 
can be given of the proceedings before a justice in eyre as 
they originally were, but it is clear that the first step was to 
call together the principal persons of the county, and to 
require them to report upon the crimes which had been 
committed in the county since their last appearance. They 
would naturally present the persons who had been previously 
arrested or held to bail by the sheriffs, the constables, after­
wards by the coroners, and at a later period still by the 

1 History of the Crinntnal Law, i. 97-111. 
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CHAP. II. justices'of the peace, as well as those whom they knew or 
suspected by their own information. How the functions' of 
the petty jury came in, or who the petty jurors originally were, 
is by no means clear. Whether the four men and the reeve 
from the particular township in which a crime was com­
mitted were originally fined for it, or whether any sort of 
general pannel was provided" and if so, how, are' mat~ers 
which cannot now be discovered, nor can I say what precise 
effect the accusation of a grand jury had in the very earliest 
times. It is also very difficuH to ascertain what was the line 
between the functions of the grand and petty jury, and how far 
the justices took part in their deliberations or inquired into 
the reasons they had for their verdicts. 

There is, however, abundant evidence to show that, however 
their powers may have been exercised, jurors, both grand and 
petty, originally were, as grand jurors still are in theory, 
official witnesses, upon whose sworn reports the justices acted 
in trying crimes. It is probable that from the very first 
they were aided by actual witnesses of the facts on 'which 
their reports were based, and it is certain that as time went 
on they ceased to be expected to testify to matters within 
their own kno1\'ledge owy, and came to be the judges of matters 
of fact deposed to in their presence, and, in the case of the 
petty jury, in the presence and under the supervision of the 
justice. The question, however, occurs, How, while the grand 
jury acted as accusers, was the guilt of the accused person 
decided upon 1 The answer is that at first, as appears from 
the Assize of Clarendon (A.D. 1164) and the Assize of North­
ampton (A.D. 1176), and the Rotuli CU1-1.1B Regis in the reigns of 
Richard I. and John; the trial was; in cases in which the grand 
jury accused, by ordea.l. and in cases in which a private 
appellor accused, by battle. If the prisoner was condemned 
by the orqeal, he lost first one foot, and after the Assize of 
Northampton his right hand as well, and had to abjure the 
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realm. Il be was acquitted by the ordeal, he nevertheless, CHAt'. II. 

if accused II of murder or other base felony," had to 
abjure the realm. Ordeals fell into disuse (probably on 
account of the decrees of the Lateran Council of 1216) in 
the course of the thirteenth century; and when this happened 
accusation by a grand jury became equivalent to con­
demnation, and no means of trial remained except in cases 
of private accusations or appeals, in which the trial was by 
combat. It is probable that in these circumstances the petty 
jury came into use. The first step towards it was the Great 
Assize, which was an inquest of persons acquainted with the 
facts, who returned a verdict upon oath and of their own 
knowledge. Even before the disuse of ordeals, the privilege 
of going before a petty jury instead of being ~ied by ordeal 
might be purchased from the king, and after this the petty 
jury came to be the regular stated means of disposing of 
accusations made by the grand jury. 

There is abundant evidence to show first that all juries held 
in the thirteenth century the position of official witnesses; 
secondly, that they were closely examined by the justices 
who took the inquests as to their reasons for their accusa­
tions or verdicts; and thirdly, that they were assisted in the 
discharge of their functions by' witnesses, iIi the modern 
sense of the word, to particular facts.1 . 

The change from this antique form of trial by jury to that 
which still exists amongst us, in which the grand jury ac­
cuses on the evidence of witnesses hear~ in private, and the 
petty jury decides upon the accusation also on the eVi­
dence of witnesses, but under the direction of the judge, 
was no doubt gradual, and there would be little interest in 
tracing out the iteps by which it came to pass; but I may 

1 For details and authorities eee History of the CriminaZ Law, i. 251-265. 
The old character of judea is illustrated by the Halifax Gibbet Law, see 
ibid. 265-269, and by the Liberty of the Savoy, 270-272. 

c 
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CHAP. II. shortly mention a few c::haracteristic circumstances connected 
with it. 

The change was substantially complete in the sixteenth 
century, when the first report of an important trial by 
jury-..,.-that of Sir Nicholas Throckmorton-is given in a 
form presumably more or less authentic. The account given 
in the reign of Elizabeth by 1 Sir Thomas Smith, Secreta1'Y 
of State and Ambassador to France, of criminal trials, shows 
that the ordinary course of criminal justice in hi!! time was, 
so far as the functions of the jury were concerned, substantially 
what it is now. 

The following matters, which it is difficult to refer to 
definite dates, illustrate the gradual progress of the change. 

The character of the jury as witnesses is illustrated by the 
fact that during the early stages of the system a remedy for 
a corrupt verdict in criminal cases existed at the suit of the 
king, though not at the suit of the party, in a proceeding 
called an attaint. It existed in civil cases at the suit of 
either party. The n~ture of it was that a second jury of 
twenty~four might convict the first jury, if they thought 
proper, of a false verdict, the result of which Was that the 
first jury were subjected to extremely severe penalties. 

Down to the reign of Queen Elizabeth no such crime as 
perjury by a witness, in our sense of the word, was known to 
the law. The attaint obviously assumed that the jurors 
were witnesses, and punished them as for perjury. As they 
came to be recognized as judges of the fact informed by 
witnesses, attaints fell into disuse. Smith says that in his 
time they were very seldom put in use. The attaint was 
spoken of br Lord Mansfield as "a mere sound," and was 
formally abolished in 1825 (6 Geo. IV., c. 50,s .. 60). 

Another remarkable circumstance which illustrates the 

. 1 Oommonwealthol England, ch. xxv. 183-201 i Hiswryof the 01'i1ninalLaw, 
i. 347-349. 
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same thing is that in ancient times the piisoner had no right CHAP. II. 

to call witnesses, and though this practice was gradually 
relaxed, the prisoners' witnesses were not allowed to be sworn 
tilllst Anne, st. 2, Co 9. The explanation of this rule, which 
to our minds appears so monstrous as to be unintelligible, is 
probably that the jury were originally regarded as witnesses, 
who, coming from the neighbourhood where the offence was 
committed, were supposed to kno,! the circumstances. Other 
motives, no doubt, came in to enforce this application of the 
principle. It saved much trouble. It prevented doubtful 
questions from arising, and immensely increased the powers 
of the prosecutor, but it was probably originally suggested by 
the ancient constitution of inquests, and the ancient senti-
ment that accusation by the grand inquest was originally 
almost equivalent to conviction, as its consequences could 
originally be averted only by ordeal or compurgation. 

The last circumstance to be mentioned is that the practice 
of fining the jury for not finding the verdict which the king's 
advisers wished for or regarded as true becomes intelligible 
when we remember the original character of inquests. 
The jurors were not, as used to be assumed, constitutional 
judges of matters of fact. They were persons brought 
together to give the king information upon oath through 
the justices whom he sent to make inquiry into matters 
of fact. If they gave false or perverse information, it 
would be nat~Iral for the justice to fine them as for a 
contempt of Court. In proportion as they came to be 
recognized as judges of the fact, such a proceeding would be 
seen to be tyrannical and subversive of their position. 

Sir Thomas Smith, in the sixteenth century, obviously 
referring to the treatment of Sir Nicholas Throckmorton's 
jury, who were heavily fined for acquitting him, speaks of 
such measures as " even then of many accounted very violent, 
.. tyrannical, and contrary to the liberty and custom of the 

" ') 
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CHAP. II. "realm of England." In 1670 such measures were held to 
be positively illegal in Bushell's case.l No one can question 
the propriety of this decision, but there was an historical 
explanation and foundation for the practice which it declared 
to be illegal. 

Side by side with the development of trial by jury there 
existed another mode of trial, to which I have alluded in 
passing~ which also exercised a remarkable influence over 
English law. This was trial by battle, which, as well as the 
inquest, was introduced by William the Conqueror, and was 
neither more nor less than private war organized and reduced 
to a system. The system was known by the name of appeals 
or private accusations, and applied to all cases in which a 
private person, for the sake of revenge or for any other object, 
wished to prosecute another for a crime. The nature of 
appeals, differed according to the nature of the crime pro-

, secuted. Appeals of treason were brought in Parliament, 
and, after having a remarkable history,! were abolished in 
1399 by the statute 1 Hen. IV. c. 14.' They were the pre­
decessors of Parliamentary impeachments. Appeals of theft, 
rape, mayhem, &c.; seem to have been soon disused, but ' 
appeals of murder were abolished only in the year 1819. 
The appeal of murder was a strange proceeding. It was 
originally made before the coroner, and had to be made in a 
,highly technical, minute, and elaborate form of words, which 
could not be amended. The appellee was proclaimed at five 
County Courts, and, if he failed to appear, was outlawed, and 
might, by an equally elaborate process, be inlawed, and 
admitted to defend himself. The appeal was heard before 
the justices, and all manner of legal subtleties, known as 
" exceptiones" or pleas, might be urged by the accused. If 
the appellor could prove the appellee's guilt, the appellee was 
not allowed to wage his body-that is, to have trial by battle; 

1 See History of tM Criminal Law, i. 306. S Ibid. i. 151-155. 
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but if all these difficulties were successfully avoided, the trial CHAP. II. 

was by combat; and if the appellee was defeated, he was 
hanged, unless the appellor chose to pardon him. 

A more barbarous practice it is difficult to imagine, or one 
more liable to the grossest abuses, as it made the trial and 
punishment of the worst of private crimes dependent upon 
personal caprice, malice, or avarice. It was tolerable only 
because elaborate technicalities inconsistent with its prin­
ciples prevented it from doing much harm. Monstrous as it 
was, it was for some reason favoured by the judges, who in 
1482 made a rule of their own authority that persons in-. 
dieted for murder should not be tried for a year, " so that the 
suit of the party may be saved," i.e. that an appeal may be 
brought in the interval. This worked injustice, and caused 
an increase of murders till 1487, when it was enacted 
(3 Hen. VII. c. 1) that people indicted of murder should be 
tried as soon as possible; that if acquitted they should be 
either imprisoned or bailed for a year; that the acquittal at 
the suit of the king should be no bar to an appeal by the 
party; and that appellors should for the future be freed from 
some of the restrictions formerly imposed upon them. The 
effect of this statute must have been to diminish greatly the 
number of appeals for murder, and to Bubstitute for them trial 
on an indictment as the common course. Appeals, however, 
were occasionally brought when for any reason an acquittal 
excited dissatisfaction. Horne Tooke opposed their abolition 
when it was proposed in 1768 or 1769, and himself promoted 
an appeal.1 They continued, though with increasing rarity, 
to the year 1819, when the case of Ashford'll. Thornton caused 
their abolition. . 

In the course of "this sketch I have not been able to 
confine myself strictly to any definite period, as it is highly 

"characteristic of English law in all its departments that laws 
1 ROlne Tooke's Life, by Stephens, i. 184. 
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CHAP. II. continue to exist in a more or less disused condition for long 
periods of time, often for many centuries, after they were· in 
actual vigour. Appeals, for instance, having been instituted 
by William the Conqu~ror, and having been nearly put an 
end to by Henry VII., continued to the very end of the reign 
of George III., more than three hundred years afterwards. 
Speaking generally, however, so far I have been occupied 
with the system of criminal law which was in the course 
of development down to the beginning of the reign of 
Edward I. It may be recapitulated in a few sentences as 
follows:-

Accusation was originally made by some kind of judicial 
committee of the County Court, or by the reeve and four 
men, or by private persons. 

At a later period it was made by the grand jury, or what 
was afterwards called the grand jury, before the County Court 
or the justices, or after the Conquest by private persons 
before the coroners, when it was called an appeal. 

An accusation might be answered at first either by com­
purgation or by ordeal. 

After the Conquest, and till the thirteenth century, the 
accusation involved ordeal, compurgation being abolished. 

Ordeals being disused, the grand assize and the petty jury 
were substitu.ted as means of proof. 

The juries at first were half witnesses, half judges, but it 
was ultimately settled, both theoretically and practically, that 
they were to be judges of the fact. 

While this process was going on, there was published one 
of the earliest and the best of English law-books: this is 
Bracton de Legibus Anglice, the second part. of the third book 
of which is headed" De Coron~." It is much the nearest 
approach to a complete account of the law of England to be 
found till Blackstone, and it is almost the only English law­
'\;look which is founded in most parts on the civil law. The 
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treatise " De CoronA. " forms the second treatise of the third CHAP. II. 

book, .. De Actionibus," and deals with each crime and with 
the procedure specially appropriate to it by itself. The 
result is that the impression created by the work is that it is 
wearisome, wandering, and indistinctly arranged. Under the 
head of "Homicide," for instance, accounts of the duties 
of coroners and of the processes of outlawry and inlawry are 
interposed between the general description of homicide and 
what is said of murder, Englishry, and homicide by misad-
venture. In the· same way, accounts of the different kinds 
of appeals, and the incidents connected with them, are 
given in connection with the different offences in respect of 
which they may be brought. From this multifarious matter it 
is, however, possible to collect the definitions of the various 
crimes known in the author's· time. They are eight in 
number:-

1 ... Lresa majestas," or high treason. 
This is of many kinds. One is attempting the king's death 

(" si quis ausu temerario machinatus sit in mortem domini 
.. regis: vel aliquid egerit vel agi procuraverit ad seditionem 
II domini regis vel exercitus sui vel procurantibus auxilium et 
II consilium prrebuerit vel con sensum licet id quod in voluntate 
•• habuerit non perduxerit ad effectum "). 

Some kinds of the crimen falsi-as, for instance, forging 
the king's seal and making bad money-are regarded as 
treason. This passage was, as will appear hereafter, the 
foundation of the most important part of the celebrated 
statute of 25 Edw. 3. 

2. Homicide, which is II hominis occisio ab homine facta." 
Homicide is classified according to the following table :-
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I . 
PrreeeptQ. 

Lingua. 
I 
I 

Consilio. 

I 
Justitia. 

I 
N eeessitate. 

I 
I 

Homieidium. 
I 

I 
Corporale. 

I 

I 
I 

Facto. 

I 
Defensione 

sive tuitiolle. 

I 
Casu. 

I 

I 
Spirituale. 

I 
Volnntate. 

I 
, Evitabili. Non evitabili. Pludbns 

astantibus 
et videntibus. 

I 
Clanclllo 

nemine vidente 
murdrum. 

I 
Dansoperam 

rei lieitre. 

1 
Dans operam 
rei illicitre. 

Murder is thus corporal homicide by act wilfully done in 
secret. 

3. Wounding, which is mayhem if any part of the body is 
made useless for fighting, or if an eye or other member is 
destroyed or cut off. 

4. Robbery. 
5. Arson. 
6. Rape. 
'7. Theft. 
The definition of this crime is "furtum est secundum leges 

.. contrectatio rei alienre fraurlulenta cum animo fur~ndi 
" invito ilio domino cujus res illa fuerit." 

8. "Minora et leviora crimina," such as injuries of different 
kinds, are treated in 'the mass, and correspond partly to torts, 
partly to misdemeanours. 

These definitions and classifications are the root, so to 
speak, of English criminal law, but they have had less im­
portance in its history than this might be supposed to imp1y. 
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The definition of treason was replaced in Edward IlL's CHAP. II. 

time by the well-known statute. The definition of homicide, 
if such it can be called, is a worthless classification of forms o{ 
killing which do not exclude each other. For instance, every 
killing" justitia" or "necessitate" is a killing" voluntate" ; 
and it is absurd to distinguish killings" voluntate" according 
to the number of witnesses who may be present. The defi-
nition of "murdrum" as a secret homicide was no doubt 
given for the sake of the incident called "a presentment of 
Englishry." If the person killed was a Frenchman, the 
hundred where the body was found was liable to a fine called 
murdrum. The presentment that the dead man was an 
Englishman freed the hundred from this fine.1 This practice 
was abolished in 1340 by 14 Ed. III. st. I, c. 4. This 
swept away the old definition of murder. 

The definitions of rape, robbery, and arson are mere names. 
Mayhem is defined, but the crime ceased to be regarded as 
distinguishable from other acts of violence. The definition 
of theft ill like the one given in the Roman law,! but is 
distinguished from it by the omission of the words italicized 
in the note. Of'the effect of these omissiontJ'I will speak further 
in describing the bistory of the law of theft. It is sufficient 
to say here that the distinction was very important, and it is 
also to be noticed that the" contrectatio" of Roman law and 
the" taking" of English law are by no means equivalent to 
each other. It is very remarkable that this slight resem­
blance (for it is no more) between the Roman and the English 
criminal law is the single trace of the former which is to be 
found in the latter. There is a considerable analogy between 
the way in which the two systems were developed, but each 

1 History qf the Criminal LI1IW, iii. 40. 
, I .. Furtum est contrectatio f"raudulosa lucri faciendi gratia vel ipsius rei 'IIel 

.. etiam 'IlBUII ej'U8 po88euUmw." On all these see History qf the Crimina' 
Law, ,ill. 131, .lie. 
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CHAP. II. was home-made, and they differ at every point. This is all 
the more remarkable because Bracton's whole work is to a 
great extent founded upon Roman law as it was nnderstood 
in the Universities of the thirteenth century~that is to say, 
rather as a branch of science which proved itself than as a set 
of enactments depending for their validity upon their adoption 
by the soyereign power of the State. His work, however, is 
composed to an, eVen greater e.x:tent of a II,tatement of English 
customs than of ~ statement of Ro,man, law, and indeed in the 
treatise "De Coro,d" the~e ~s ha,rd\y ~nyth~ng else except 
the defi~~o.n, of t\left and t4e d~sc~iption or clas,s~fication of 
homiciqe. ' 

One oth.er lX\atter is mentioned in Bractoll wb~ch must be 
shortly referred to now. It is the ,doctpne 0.£ privilege of 
clergy, which had perhaps the most singqla,r history of a,ny 
part of the English criminal law, as will appear herea,fter. 
" A clerk taken for the death of a man," saYIl B~a,cton,l "is 
" if claimed, to be delivered up tQ the ecclesia"stical authori­
" t~es, to be kept in safe eustody either in the king's or the 
"bishop's prison to make. purgation." If he was degraded 
from his orders, he was to suffer no other punishment, 
as degrada.tion was considered sufficient.1I Ecclesiastical 
purgation was perhaps the most absurd institution ever 
devised by man. There was a jury of twelve clerks; the 
party swore to his innocence, he produced twelve compurga­
tors who swore that they believed him to be innocent,and 
he might call witnesses on his behalf, but the accuser mIght 
not call witnesses against him.s This statement of the law 

1 DB Oar" c. ix.; Twiss, ii. 298. 
~ It is added, "nisi forte convictus fuerit de apostasia tunc primo degradetur 

.. et postea per manum laicalem comburatur secundum quod accidit in Concillo 

.. Oxon; ••• de quodam diacono qui apostatavit pro quadam JudreL" On this 
remarkable case Bee Mr. Maitland's article in The Law Qu,art6'rly Review, vol. ii. 
p. 153. The last words suggest a strange forgotten romanoe. I shall have 
to refer to the case again. S History of tlul Oriminal Law, i. 460. 
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was made perhaps a hundred years after the death of Thomas CHAP. 11. 

Becket, and before the privilege of clergy had been modified 
by statute. It had a long and most singular history, to 
which I ,shall return. 

Such was the crimina.llaw of England in the latter part of 
the thirteenth century. 

As far as can be judged from, s~ch accou~ts o£ it as remair~, 
it altered little during the reigns afEdward t. and Edward II. 
We have in Edward I.'s time a remarkable monument o£ 
its then condition in the Hundred' Rolls, which contain the 
reports of Com,m,issioners who made inquiry in all the 
hundreds of England into the various abuses, and el[lpeciaUy 
usurpations of power, which ha4 come iIlt<>. existence in the 
reign of Henry III. The only fact which I Il.eed notice here 
is that they show that, when these iI\quqiel[l were taken, 
there were manOr cou:rts with ~owers of infangtkief, sum­
mary execution, all over EnglaJ;l,<l. In Berkshire arone the 
entry "habet furcas" o,cc1,ll's 4l. thirty-five places, and numerous 
instances occur of their use.! 

It is not improbable that if the franchise co~rts had not 
been curbed by Edward I., and if he and his successors had 
been weak rulers, allowing encroachments to be made upon 
their power, and continuing to grant away petty local jurisdic­
tions, the administration of justice might have been deeply 
and permanently degraded; but, happily, this- was not the 
case. In the reign of Edward III. measures were taken 
which had deep effects, not only on the administration 
of criminal justice, but on many other subjects. One 
of these was the establishment of the officers at first 
called keepers a1'ld afterwards justices of the peace, who, in 
1360, by the statute 34 Edw. III. c. 1, were first empowered 
to hold Courts of Quarter Sessions, and "hear and determine 

1 On the Hundred Rolls see History of the Crimi1U1l, Latw. i. 126-13~, and 
also on the Statute of Quo Warranto which they occasioned. 
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CHAP. II. "at the king's suit all manner of felonies and trespasses' 
,t done in the same county." 1 This is the origin of the 
Courts of Quarter Sessions, which, to the present day, try 
all minor offences. Till the end of the seventeenth .century 
they tried capital cases as well. 

The Courts of Quarter Sessions in the boroughs had a 
different, though analogous, origin. Charters were granted 
to places of all degrees of importance by all or most of our 
kings from Henry I., who granted the first charter now 
in existence to the City of London. These charters almost 
always made some provision or other for the local adminis­
tration of justice, and from the fourteenth century the 
provision made consisted usually in the appointment of 
magistrates, who were to hold Quarter Sessions. 

The jurisdiction of the town magistrates was in some 
cases exclusive of the county magistrates; in others, the 
two had concurrent powers. In some cases it extended t() 
capital crimes, in others it was limited. In some cases there 
was a recorder, who was nominated in different ways; in 
others there was none. Most of these towns received a 

I . 

definite constitution under the Municipal Corporations Act 
of 1835 (5 and 6 Will. IV. c. 76, repealed and re-enacted with 
amendments in 1882, by 45 and 46 Vic. c. 50).2 The exact 
extent and operation of this Act would require a long ex~ 
planation, but the effect of it is that in all important towns 
in England there is -a Court of Quarter Sessions, of which a 
Recorder appointed by the Crown is the judge. 

The. Courts of London stand on a speci3J. footing.s -The 
most important of them is the Central Criminal Court, which 
was ~stablished in 1834 by 4 and 5 Will. IV. c. 36, and re­
placed the more ancient Courts of the City of London and 
·County of Middlesex. 

1 lIiBtfYl'1J of the Criminal Law, i. 111-116. 
a Ibid. i. 118. 

I Ibid. i. 117-121. 
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The result of all this is that institutions, of which the most 
important dates from the reigr;t of Edward III, gradually 
came into existence, which, with the help of the Courts held 
under the King's Commission and before his justices, made 
up the system still existing amongst us for the ordinary 
regular administration of criminal justice. 

Another process of great interest and importance was, how­
ever, in progress during the fourteenth and fifteenth centuri.es, 
which has been memorable in two different periods of the his­
tory of England divided from each other by nearly two hundred 
years. This was the process of Parliamentary impeachment . 
. In a few words. its first stage was as follows :---,-The old Curia 
Regis had a threefold character. It was the Parliament, the 
head of administrative business in every department, and the 
Supreme Court of Justice all in one. In its character of 
.Parliament it occasionally exercised judicial functions. One of 
the earliest instances of such a function was the trial in 1285 
.at Shrewsbury, of David, the brother of Llewellyn, Prince 
of Wales, for high treason against Edward I. Other trials 
occurred in the fourteenth century, one of the most remarkable 
of which was that of the alleged murderers of Edward II., the 
record 1 of which throws great light on the functions of juries 
as witnesses, and on other points of the highest interest. More 
remarkable still are the, records of appeals of treason, con­
nected with the deposition of Richard II. In 1387 the Duke 
of Gloucester and others appealed or accused the Archbishop 
of York and others of treason on .account of their bad 
advice, by which King Richard had been led into misgovern­
ment, and the appellees were convicted and punished in 
various ways. In 1397 the appellants of 1387 were them;­
selves appealed, convicted, and punished for .. accroaching" 
Royal power. In 1399, Richard hll-ving been deposed, the 
appellants of 1397were in their turn convicted and punished, 

1 Hiatory oj the Criminal Law, t 147 j 2 Rot. Par., 57. 

CHAP; II. 
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CHAP. II. and the Parliament passed an Act,1 Hen. IV. c. 14, which 
abolished appeals of treason. It was also solemnly declared 1 

by the Commons that "judgments in Parliament belong only 
" to the King and the Lords, and not to the Commons." The 
reply to which was "that the Commons are petitioners and 
" demanders, and that the King and the Lords from all time 
" have had and still have by right judgment in Parliament." 
This put the law as to impeachments substantially on the 
ground on which it has rested ever since. A few impeach­
ments took place in the fifteenth century, the last being that 
{)f Lord Stanley for not sending his troops to the battle 
of Bloreheath. This took place in 1459. After this, im­
peachments were disused till 1621, when a new and more 
memorable series of them began. 

During the time of the Plantagenets a certai;n number of 
alterations in the definitions of crimes were made by statute. 
In a legal point of view, the most important of these by far 
was the celebrated Statute of Treasons, 25 Edw. III. st. 5, c. 3. 
It is still in force, and has had the singular fortune of being 
regarded with a sort of superstitious reverence on account of 
the contrast which it presented on many occasions to tem­
porary laws punishing as treason attempts to attain certain 
political and religious objects, and in some cases the expres­
sion of particular religious and political opinions, but the 
subject is one which I cannot pursue here.s 

Important steps were also made in the devEllopment of the· 
law of murder and theft. These are noticed in connection: with 
the history of the definitions of those particular crimes. 

A matter of infinitely greater importance, being as it was 
a leading event in the history of England, happened at the 
beginning of the reign of Henry IV. This was the passing 
of the Act 2 Hen. IV. c. 15 (1400), which was followed in 

1 3 Rot. Par., 449. 
a It .is treated at large in my Historv qf eM Criminal Law, ii. 241-298. 
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1414 by 2 Hen. V: b it hich reinforced it. These Acts made 
heresy a capital clime, lunishable J,y burning alive and con­
fiscation of property. SO~ething must be said in connection 
with these Acts upon I, the system of religious persecution 
which formed a leading., feature in the history of England 
through the whole of the fifteenth and the greater part of 
the sixteenth centuries, and which continued to exist to 
a certain extent till late in th~ seventeenth century. 

I • 

Before the Conquest the bmhops took a prom~i1eIit part in 
the ordinary administration of criminal j'ilstloo as leading 
members of the Hundred and 90unty 'COlitts. At the Con­
quest, as I have already observed, 1ihey 'became the heads of 
separate ecclesiastical courts, Which, with very various for­
tunes, have continued from that dlJ.Y to this to exercise a 
criminal jurisdiction over sins as distinguished from crimes. 
This jurisdiction was for centuries a matter of considerable 
importance. Persons were convened for intemperance, un­
chastity, all kinds of irregularity of life, and were compelled, 
under pain of spiritual censures, excommunication, and minor 
penalties, to do penance and pay fines, and if they refused 
obedience they might be imprisoned under writs ])e Exeom­
municato Capiendo. There were, however, all but no pro­
secutions for heresy or the like, because before the rise of the 
Lollards there were no heretics. A few instances of people 
who were whipped in the early part of the thirteenth century, 

. and the single case of apostasy already referred to as mentioned 
by Bracton, are the only instances approaching to persecution 
for heresy which occurred down to the fifteenth century. In 
the course of the fourteenth century the first motion towards 
the great changes of modem times was made. Wycliffe's 
career, in particular, excited the fiercest hostility on the part 
of the clergy. He was denounced and his opinions were con­
demned as heretical by the highest ecclesiastical authorities, 
but he was subjected to no temporal penalties, and died ill 
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peace in 1385. 'Immediately befor~ Y-passing of the Act of 
2 Hen. IV. c. 15, the practice of punishing heresy with death 
by burning was introduced. by one of. the most shameful acts 
of fraud and oppression which have ever occurred in' :English 
history.1 This was the execution or-William Sawtre without 
any legal warrant, and by means which bear upon their face 
every mark of fraud, falsehood/and lawless violence. This 
most wicked action was so far \ successful as to induce a belief, 
used on several subsequent ~ccasions for wicked and cruel 
purposes, in the existence of t. common'law writ De Hf2retico 
Comburenao, independent of ~he 'statutes of Henry IV. and 
Henry V. The most cha~acteristic a.nd oppressive part of 
the statutes referred to was that they gave the bishops the 
power of defining heresy. Some slight restraint over them 
was exercised by the Court of King's Bench, but it was 
very slight; and from 1400 t() 1533 the bishops had and 
exercised from tim.a to time the power of burning alive 
all of whose religious opinions they disapproved. 

This was fundamentally altered by Henry VIII. He 
passed an Act in 1533 (25 Hen. VIII. c. 14), which, though in 
appearance extremely severe, nearly put an end to prosecu­
tions for heresy, partly by giving a negative definition of 
heresy (" speaking against the authority of the Pope, &c., 
" shall not be heresy"), and partly by providing t.hat the pro- ' 
ceedings must begin by indictment, and not by arres~ and' 
imprisonment on suspicion, as was the law under 2· Hen. 
IV. c. 15. This state of things lasted for about six years, 
when the Act of the Six Articles (31 Hen. VIII. c~ 14) was 
passed, which provided that everyone should be burnt who 
denied transubstantiation, and that the profession of certain 
other opinions should be felony without benefit of clergy . 
. The grotesque and cruel side of the Act is obvious enough, 
but it ought to be observed that it was infinitely less cruel 

1 See tho whole story of Sawtre, Historv of lluJ Criminal Law, ii. 443-449. 
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J.n the Acts which it superseded. The laws of the fifteenth CHAP. II. 

ntury enabled the bishops to burn whom they pleased for 
(hatever ihey chose to call heresy. The Act of the Six 

Articles confined burning to those who denied transubstan-
thtioll\ 
", . ~to1ward VI. all the statute law on the subject was 

repealeJ,\ut, thanks to the fraudulent practice which had 
made a precedent in Sawtre's case, Joan Bocher and a 
man named Van Paar were burned in 1550 and 1551 
under a Commission. issued by the Protector Somerset to 
the Archbishop of Canterbury. I think these execu­
tions were illegal, though probably they were not known 
to be so. 

Queen Mary revived the statutes of the fifteenth century, 
and under them carried on her celebrated persecutions. 

In 1558, Elizabeth repealed all these statutes for the last 
time, but she left untouched the supposed writ ])e Hw;etico 
Comburendo, under which some Anabaptists (the names of 
two are known, but it is uncertain whether others were burnt 
or not) were burnt in 1575. The last executions under this 
fictitious writ took place in James I.'s reign, in the cases of 
Legate and Wightman, in circumstances of peculiar infamy. 
It was abolished in 1677 by 29 Chas. II. c. 9. 

The penal laws directed against the Roman Catholics and 
the Protestant Dissenters belong to a different order of ideas. 
The punishD;lent of holding or expressing particular theo­
logical opinions as a sin bllgan in 1400. It was greatly 
diminished under 'Henry VIIl, and, after a violent recrudes­
cence in Mary Tudor's time, almost entirely ceased, though 
it was wrongly supposed to be theoretically possible till 1677, 
and though a few, not more than six known cases, and pos­
sibly eleven others, occurred in the reigns of Elizabeth and 
hm~l • 

The third important period in the history of the criminal 
D 
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"CHAP. II. law begins with the reign of Henry VII., and ends with 
he Civil Wars of Charles I. 

Trial by jury under the Plantagenets had, as I have already 
said, passed from the rude system of inquests, which, under 
the guidance and control of justices, collected and, to some 
extent, sifted village gossip, to a form of trial more or Jess 
similar to that to which we are accustomed; but there is 
great reason to believe that it was on many occasions 
corrupt and oppressive. Local influence was all-powerful 
over the jurors, and there was no effective check over 
them by public opinion or otherwise. Their corruption 
and intimidation was the most important branch of the 
offence of maintenance, which was the characteristic offence 
of the fifteenth century. The Wars. of the Roses had no 
doubt done much to bring these evils to a head. . The result 
is described in an emphatic manner in the preamble to 
3 Hen. VII. c. 1 :_CC The King remembereth how, by unlawful 
.. maintenance, giving of liveries, signs and tokens, and 
"retainders, by indentures, promises, oaths, writings, or 
II otherwise embraceries of his subjects, untrue demeanings 
CI of sheriffs in making of panels and other untrue returns, 
" by taking of money by juries, by great riots and unlawful 
"assemblies, the policy and good rule of this realm is 
II almost subdued." The Act then empowers certain high 
officers and Privy Councillors to call such misdoers before 
them and to punish them. The statute also contains regula­
tions about appeals of murder, to which I have' already 
referred, and requires coroners to do their duty strictly. 

It is probably a mistake to suppose that this Act was the 
origin of the Court of Star Chamber, for there are traces of 
a criminal jurisdiction in the Privy Council at an earlier 
'period; but, be this as it may, there is no doubt that from this 
time the jurisdiction of the Privy Council played a prominent 
part in the preservation of the peace throughout the whole 
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country, or that it was highly beneficial as a supplement to CHAP. II. 

the defects of the common system for the administration of 
criminal justice, and especially as providing means for the 
control of the local influences which grievously interfered 
with its efficiency. How long the Privy Council played 
with advantage to the public a part analogous in the 
administration of criminal justice to that which the Lord 
Chancellor played in the administration of civil justice 
would be an instructive inquiry; but, however this· may 
be, in the process of time it became a partisan court trying 
with much harshness, and even cruelty, to put down the 
popular party, and it was abolished, together with some 
other local courts of a similar nature, in the year 1641. 

In the course of the sixteenth century a great increase 
was made in the severity of the criminal law by restrictions 
placed upon the law as to benefit of clergy. I have already 
quoted a passage from Bracton which shows how this benefit 
stood in the thirteenth century. It was extended in the 
fourteenth century to all manner of clerks, as well secular 
as religious; that is, to all men who could read. On the 
other hand, it was settled in the fifteenth century that 
privilege of clergy could not be claimed till after conviction. 
The result was that benefit of clergy was extended to a 
great mass of people indiscriminately,1 and that even clerks 
in orders could not avoid a trial by lay judges. Benefit of 
clergy thus ceased in the fifteenth century to be the privilege 
of a profession, and became a promiscuous but absurd and 
capricious mitigation of the cruel severity of the common 
law. Two truly astonishing exceptions were made to the 

1 The reading required extended only to reading the words, .. Miserere mei 
"Deus" (Foster, p. 306), which, it is to be hoped, was generally known to the. 
criminal classes. In earlier times I think it likely that the test was seriously 
applied. Anyone could learn .. Miserere mei Deua .. by heart, and repeat it on 
being shown the book. 

D 2 



36 General View of the Criminal Law. 

CHAP. n. general rule. Women (unlessiheywere nuns) were excluded 
from benefit of clergy, as being incapable of ordination; and 
so were" bigami," or men ~ho had "married two wives or 
one widow." It applied, however, to all cases whatever except 
tJ:eason "interdictio viarum et depopulatio agrorum." It is 
hardly credible, but it is true, that till 1487 a man who 
could read and had not married two wives or one widow,! 
might commit murder, rape, and theft as often as he pleased 
without any punishment at all except the chance of being 
committed "absque purgatione" to the bishop's prison, 
",hich, indeed, might mean imprisonment for life. 

;Restrictions at length were placed upon this strange rule. 
In 1487 (4 Hen. VII. c. 13) it was enacted that all persons 
who had their clergy sl;\Ould be branded on the brawn of the 
thumb, and that no one but a clerk in orders should have 
clergy more than once, which the branding would prevent. 
Some other very special crimes were excluded from clergy in 
Henry VIII.'s time. 

Under Edward VI. (1 Edw. VI. c. 12, s. 13) clergy was 
taken from murder, burglary, house-breaking, and putting 
the inhabitants in fear, highway robbery, horse-stealing, 
and robbing' churches. 

Under Elizabeth (8 Eliz. c. 4, 1565) stealing from the 
person, amounting to grand larceny, and rape and burglary 
in 1576 (18 Eliz. c. 7), were excluded from' clergy. 

These were the main points in the history of the criminal 
law from the earliest times to the end of the sixteenth 
century. From the beginning of the seventeenth century 
date three books: Staundford's Plees del Corone,Lambard's 
Eirenarchia, and . Coke's Third Institute. They are the 
first detailed and systematic accounts of the criminal law 
since Brac.ton. Coke's reputation has thrown into the 
shade the works of Staundford and Lambard, and the fact 
that Staundford is written in law French is no doubt 
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an additional reason why his book has been forgotten. It CHAP. II. 

appears to me in some particulars better than the Third 
Institute; and the merits of the Eirenarchia are very con­
siderable. Coke's great reputation, however, has given an 
importance to his work which no other can rival, unless 
Blackstone's Commentaries forms an exception. It is not by 
any means the best of his writings, and it appears to me to 
be in many ways defective. His references to Bl'acton and 
the Year-books are often inaccurate and sometimes unin-
telligent, and nothing can exceed his pedantry or his failure 
to reason correctly upon any sort of general grounds. His 
very defects, however, gave him a hold upon his contempor-
aries, who had been powerfully impressed by his energetic 
personal character and by the assurance and self-sufficiency 
with which he claimed exhaustive and final professional 
knowledge. However, whatever may be its faults, the Third 
Institute deserves to be taken as the next great literary 
landmark to Bracton in the history of the criminal law. It 
gives a full account of it as it stood at the beginning of the 
reign of James I. 

In order to complete the sketch which I have been 
giving of this period, it. will be necessary to say something 
of the principal features in the actual administration of 
criminal justice down to the year 1640. 

I have given in my History of the Criminal Law an account 
of the most characteristic trials of which I have been able to 
discover reports from 1477 to 1640.1 Of course, nearly all 
of them are political cases. The trials of which): have given 
an account are those of Nicholas Throckmorion (1537), the 
Duke of Norfolk (1571), Raleigh (1603), Hollis (1615). 
Sherfield (1632), Prynne, Bastwick, and Burton (1637), and 
Lilburn (1637), the last four being cases in the Star Chamber. 
Many other cases are referred to which illustrate the obser-

) History of tM Criminal Law, i. 320-357. 
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CHAP. II. vations made. I will here confine myself to a few remarks 
on the general characteristics of the procedure. 

The outline of the trials was, in its most general features, 
the same as in our own days. The jury were the judges of the 
fact, and they derived their information from sworn witnesses. 
There were counsel for the Crown, who managed the evidence 
for the prosecution, and the judge summed up. Unanimous 
verdicts were required, and an acquittal was final, even though 
the juries were occasionally fined for acquitting, but here the 
resemblance ended. The preliminary procedure was entirely 
in the hands of the Crown. The first step taken in a case 
in which the Government was interested was to put the 
accused into close confinement, by which he was deprived of 
the power of providing evidence in his own defence. He 
was kept in ignorance of the evidence given against him. 
He was himself examined as severely as a modern prisoner is 
examined in France and some other Continental countries by 
the .luge d'instT'twtion, and for a certain time, and in particular 
cases, he was liable to be tortured, though this was recog­
nized as an abuse of power for which there never at any 
time was any legal excuse; . 

The essence of the trial lay in the exammation of the 
prisoner upon every point of the case. If by any extra­
ordinary chance he had witnesses, it is by no means clear 
that he could examine them at all. It is certain that he could 
not examine them upon oath. He was, in a word, placed under 
such circumstances that the whole course of every part of 
the proceedings was hostile to him, and that the jury had 
little more than a veto upon his conviction, and one which it 
required unusual courage and firmness to interpose in his 
favour. The rules of evidence, which gave and still give a great, 
though it was at one time a somewhat capricious, protection 
to prisoners, were unknown at the period in question. Written 
depositions taken in secret were often produced as evidence, 
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although the deponents were living; and cross-examination CHAP. II. 

was almost if not altogether unknown. In a word, the 
regular procedure was to the last degree rough, imperfect, 
and hal'sh, though it contained the essential principle of trial 
by jury in a rudimentary and imperfect form. 

But besides thiS! regular system a new one was introduced 
into the Star Chamber, w,hich prevailed also in the ecclesias­
tical courts, and pa.rt:cularly in the great Court of High 
Commission, and which, rluring the whole of the period which I 
am considering, and especially during the last part of it, was 
a most f~rmidable rival to trial by jury. This was a procedure 
closely analogous to that, which prevailed in the Court of 
Chancery. A bill was filed against the defendant, and he 
put in his answer as in the Court of Chancery. He might be 
examined upon interrogatories, and required to take what was 
called the ex-officiAl oath. This was an oath used in the 
ecclesiastical courts, also known as an oath on the 'Voir ('IJ'I"a~) 

dire-that is, an oath .. true answer to make to such questions 
.. as shall be demanded of you." 1 The evidence was given 
on affidavit. 

At common la.w a prisoner was not allowed to have counsel 
In the Star Chamber he was not allowed to put in an answer 
which was not signed by counsel If he did not do so, he 
was held to confess the indictment. On the other hand, the 
counsel incurred such serious responsibility that they were 
sure not to state any defence which was likely to be in any 
respect unwelcome. 

If this jurisdiction had been extended, it would either have 
established a despotism or caused a rebellion. The way in 
which it was used led to its abolition in 1640, and left behind 
it a passionate hatred of the e:e-o.fficW oath, and everything 

I The Corm is still in constant nse for harmlees pnrposes, e.g. if when a 
prisoner has pleaded gnilty the judge wishes to take evidence as to hie 
character! 
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which even remotely resembled it, which still~' fluences our 
law after the lapse of nearly two hundred and fty years. 

I do not think that either the early State tJ; als or the Star 
Chamber deserve the wholly unqualified ceJsure which they 
have often recei ved. For a considerable time the Star Chamber 
deserved some part of the applause whichiit received, though 
.at last it undoubtedly became 'U),t only l!,1partisan but a cruel 
tribunal. The early State trials only 'i5how of what very slow 
growth the sentiment of fair play;~ in regard of criminal 
law,! and how completely the controf of the prelim~nary pro­
cedure puts the result of the ca~e in the hands of the 
prosecutor. 

One other matter must be mentioned before concluding 
this chapter. It is the revival of the practice of impeach­
ments after their disuse for 161 years. All through the reigns 
of the Tudors the political offences of the enemies of the Tudor 
monarchy Were punished either by the ordinary c'ourts"which, 
if the offenders were peers, were the House of Lords, or, if 
Parliament was not si~ting, the Court of the Lord High 
Steward with Lords Triers. These were in all essential re­
spects like the trials of commoners, though verdicts wt:re not 
required to be unanimous. All trials properly so called, how­
ever, were dispensed with in the case of bills of attainder, 
bills for putting to death, or otherwise punishing particular 
persons. They were substituted for Parliamentary impeach­
ments during the reign of Henry VII!., and were afterwards 
resorted to in the case of Lord Strafford. and a few other 
persons. In 1621, Sir Giles Mompesson, Lord Bacon,'imd 
others were impeached, and impeachment was the great 
'weapon with which the long Parliament, and the short Par­
liament which preceded it, fought their early battles against 

It would be east 'to' show 'thilt in the present day it is slight and 
superficial. Who. e.g" is shocked at the treatment received by Shylock in the 
M 6f'chant of V mice , 
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Charles I. It was used throughout the whole of the seven- CHAP. II. 

teenth century by the different parties which rose in turn into 
power; it was also used at intervals in the eighteenth cen-
tury, especially in the memorable case of Warren Hastings, 
when its inherent weakness and unfitness for modern times 
were strikingly displayed. One impeachment only! that of 
Lord Melville in 1805, has taken place in the present cen-
tury, and it is to be hoped that it will be disused for the 
future, for the House of Lords is in no degree fitted for the 
functions of a criminal court of first instance charged with a 
decision on matters of fact. 



CHAPTER III. 

HISTORICAL INTRODUCTION-THE CRIMINAL LAW FROM THE 

CIVIL WARS TO THE PRESENT DAY. 

CHAP. III. THE principal effects of the Civil Wars of the time of 
Charles I. upon the criminal law were exhibited in its 
procedure. 

During the Commonwealth a scheme for a deep and search­
ing reform of the whole body of the criminal law was proposed. 
and might have been ca.rried into effect with the greatest bene­
fit but for the Restoration; but it was laid aside, together with 
'other alterations then introduced. In so cursory a IIketch as 
this, I can only refer to them in passing, but the subject is 
one of much general interest and curiosity. I have given 
in my History some account of it, and of the great revolu­
tionary change made by the introduction of the High Court 
of Justice, which during the crisis of the establishment of 
the new Government, tried capital cases without a jury, 
but the tribunal lasted for only a short time, and left no 
traces behind it. 

One great and essential change in the spirit of English 
criminal procedure was made by the Civil War. It put an 
end dQwn to the present day to the system of trial upon the 
methods made so unpopular by the Star Chamber. and by the 
ecclesiastical courts of all grades. The Star Chamber and 
the Court of High Commission were abolished, and no one 
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has ever thought of reviving them. The e:J)-o.fficio oath, which CHAP. III. 

was the great weapon in the way of procedure of the eccle-
siastical courts, was also abolished, and the courts were thus 
made nearly innocuous, though they still exist in a crippled 
and comparatively harmless state. 

The effect on the common law courts was even more 
striking, though it was not caused by any definite change in 
the law. The old form of trial, in which the rigid examina­
tion of the prisoner formed the leading feature, was absolutely 
laid aside after the Civil War. There is no instance after 
that time oC anything approaching to the disgraceful trial of 
Raleigh, or the harsh if not unjust State trials of the sixteenth 
century. In the seventeenth century, the accepted maxim, 
which was sometimes called the law of God, and sometimes 
the common law of England or common right, was" Nemo 
tenetur accusare seipsum," a phrase not the less influential 
because it rested on no definite authority. 

This, no doubt, was a change for the better as far as it went. 
But it did not go far. The trials of the latter part of the 
seventeenth century, which were by jury, were perhaps even 
more unjust than those oC the Star Chamber, under the 
system which prevailed in the sixteenth century. 

The injustice was not confined to anyone political party. 
The trials of the persons charged with the Popish Plot were 
neither more nor less scandalous than the trial of College, the 
Jomer. The great leading deCects in the state of things 
which then existed did not depend at all upon legal institu­
tions. They were two: first, the prevalence of a general 
ignorance of or indifference to the principles on which 
questions of fact ought to be investigated; and secondly, the 
practical secrecy of the early stages of the procedure, which 
gave prisoners no notice of the case against them till they 
were put up to be tried. The remedies devised by the 
Legislature at the end of the seventeenth and the beginning 
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CHAP. III. of the eighteenth centuries for the scandals of the trials under 
the later Stuarts show how superficial a view wasthen taken 
of the true cause of these scandals. It was provided that in 
cases of treason and mispl,'ision of treason prisoners should be 
allowed to be defended by counsel, that their witnesses 
should be examined upon oath, that they should have copies 
of the indictment and lists of the witnesses to be called ten 
days before trial, and that an overt act charged in the indict­
ment should be proved by two witnesses, or two overt acts 
by one witness each. These enactments, except only the 
one as to swearing the prisoner's witnesses, applied only to 
charges of treason and misprision of treason, and seemed to 
admit that a fair trial in cases of felony was a matter of 
little importance. In the second place, they left untouched 
the preliminary procedure, according to which the prisoner 
was practically kept, till his trial, to a considerable extent in 
the dark as to the evidence against him,and might theo­
retically (as indeed he still may) be put on his trial for his 
life upon the finding of a bill by a grand jury on evidence of 
which he has no notice. 

A great change in the spirit of criminal procedure came 
about early in the eighteenth century by the combination of 
a variety of causes and by very gradual steps. The Revolu­
tion gave a decisive victory to one of the two great parties 
in the State, and the result was that they no longer fought 
out their differences in the law courts. The independence 
secured to the judges by the alteration in their tenure of 
their offices no doubt operated in the same direction; but, 
whatever was the cause, there can be no doubt of the fact 
that the standard of impartiality rose greatly from the year 
1688 until it reached its present height. The special effects 
of this general change were very various. I will notice the 
most important of them. From this period may be dated 
the full though gradual acknowledgment of what I regard 
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as the principal characteristic of modern English criminal CHAP. Ill. 

jurisprudence, the adoption and full carrying out of the 
doctrine that a criminal trial is to be regarded not so much 
in the light of a public inquiry into the truth of the matter 
alleged against the prisoner as in that of a private litigation· 
between the prisoner and the prosecut.or. In earlier times, as 
I have already shown, the two principles-which may be called 
the litigious and the inquisitorial-both prevailed to a certain 
extent. An appeal, in the old sense of the word, was the 
strongest possible illustration of the litigious principle. It 
was regula~d private war, and it left to the appellant the 
opportunity of compromising his proceeding for money, and 
in fact of ransoming his enemy down to the last moment. 
On the other hand, trial by jury as originally conceived was 
emphatically a public inquiry conducted by the king's agent 
f~r the king's purposes. By the beginning of the eighteenth 
century a criminal trial came to be regarded practically as a 
litigation in which the king Was always plaintiff, but in which 
the prisoner was entitled to the advantages of a defendant in 
a civil case; and though he was prejudiced to a certain extent 
by the accusation of the grand jury, the presumption of 
. innocence was held to be in his favour, and that to such an 
extent that the king, the plaintiff, must prove his case beyond 
all reasonable doubt. 

This showed hself in various ways. In the first place, the 
rules of evidence which were gradually developed in the civil 
courts, and which are not, as a rule, older than the eighteenth 
century, were, as they were developed, applied to the criminal 
. courts also; some, indeed, are peculiar to the criminal courts. 
Of these rules probably the most general was that which 
rendered a party an incompetent witness; and it appears that 
very soon after the beginning of the eighteenth century the 
practice of questioning the prisoner on his trial, which had 
for a considerable time prevaile~' till then, was fi,nally laid 
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CHAr. III. aside. I douot whether this was an advantage either for 
the prisoner or for the public, but no doubt it was intended 
to be favourable to the prisoner. 

An obvious step in the same direction would have been to 
. allow the prisoner in felony the ad vantage of counsel; but the 
very fact that this was per~itted by statute in cases of 
treason was enough to prevent the courts from making so 
great a change.1 A long step in that direction was, how­
ever, made by the practice which grew up in the course of 
the eighteenth century to allow counsel to cross-examine 
witnesses in cases of felony-an indulgence which was 
certainly inconsistent with the general principle, and was not 
allowed by the House of Lords to Lord Ferrers 2 (in 1760), 
though his defence was insanity. 

Only one alteration of importance was made in the 
eighteenth century in the law relating to indictments. In 
1725 it was enacted that indictments should thenceforth. be 
in English, but a great number· of cases, reported capriciously, 
were decided on various points, and tnade its administration 
capricious and technical in a very high degree. These 
technicalities were tolerated probably because to some extent 
they mitigated a system which was so harsh that it never 
was intended to be strictly executed, and never, in fact, was 
so; but much more because the notion of ,giving anything 

1 The rule against allowing counsel in cases of felony is as olu as 1302. 
About that year a person accused of rape was thus addressed by the judge :­
II Vos debetis scire quod rex est pars in casu isto, et se'luitur ex officio, uude 
II in hoc casu jura non patiuntur quod haueatis consiliuUl contra regem [[lui] 
II vos sequitur ex officio. Si autem mulier ageret contra vos, haberetis adversus 
.. earn consilium, sed contra regem non."-Year-books, 30 and 31 Edw. I., 
p.530. 

119 StaU .Trials, 885-979. No application for counsel was made, but in his 
defence Lord Ferrers said: " I have been driven to the miserable necessity of 
.. proving my own want of understanding, and am told the law will not allow 
" me the assistance of counsel in this case, in which, of all others, I should 
II think it most wanted," p. 944. 
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like system and simplicity to the criminal law, or indeed to CHAP. m. 
any other part of it, did not arise till much later. 

The great mass of the actual working criminal law of the 
present day was first enacted as law in the course of the 
eighteenth century; and in particular nearly all the enact­
ments contained in the Criminal Law Consolidation Acts, 
passed in 1861, and drafted by the late Mr. Graves. 

The general history of this legislation is as follows. One of 
the most striking features of the old criminal law as it stood 
in the seventeenth century was its extreme vagueness. For 
instance, the law of theft, in Hale's time, was broadly this: 
Theft. which was so defined as to involve a number of subtle 
and useless distinctions. was divided into grand and petty 
larceny. Grand larceny was any larceny of a thing worth 
more than a shilling. Its punishment was death; but this 
was largely qualified by the law as to benefit of clergy. 
Petty larceny was theft of anything worth less than a 
shilling. and was pnnishable with imprisonment and whipping. 
Four particular kinds of theft--namely, horse-stealing 
(1 Edw. VI. c. 12, B. 10). stealing from the person above 
the value of a shilling (8 Eliz. c. 4), and stealing the king's 
stores or clothes off the racks (22 Ch. II. c. 5)-were 
excluded from benefit of clergy. In the course of the 
eighteenth century this exclusion from the benefit of clergy 
was extended to all manner of thefts which it would be 
tedious to enumerate here. The most notorious instances 
are: 10 and 11 Will. III. c. 23 (1699). which excluded 
from benefit of clergy stealing to the value of five shillings 
in a shop; 12 Anne. c. 7 (1713). which enacted the same 
with regard to stealing to the value of forty shillings in a 
dwelling-house; and the Acts 14 Geo.II. c. 6 (1741) and 
15 Geo. II. c. 34, which applied the same measure to thefts 
of sheep and other cattle. 

Much similar legislation took place in regard to other 
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CHAP. III. branches of the criminal law. For instance, I may mention 
what was called the Black Act (9 Geo. I. c. 22, 1722), 
which was directed against a set of deerstealers called 
the Waltham, Blacks. It first provided punishments for 
shooting at people; sending letters "demanding money, 
venison, or other valuable thing"; and for many other 
offences of different degrees of importance all of which 
were made felony without benefit of clergy. A series of 
Acts against the forgery of particular documents, the first 
of which was 2 Geo. II. c. 25, were of a similar nature. 
Other provisions of the same .kind were exceedingly numer­
ous. These· Acts resemble each other in several respects;, 
Nearly all of them were occasioned by some particular case 
which attracted special attention, and most of them were 
restricted with almost absurd minuteness, as if the common 
law were proximately perfect, requiring small supplementary 
additions only in particular instances, instead of being, as it 
was, vague, imperfect, antiquated, and fragmentary to a 
monstrous degree. Cruel and fragmentary as this legislation 
was, most of .. the Acts which were passed did apply to real 
liefects in the law, though it punished them with. cruel 
severity. One instance of this will be sufficient. Till Lord 
Ellenborough's Act, 4S Geo. III. c. 58, passed in 1803, no, 
special punishment at aU was provided for wounding with. 
intent to murder, or to do grievous bodily harm, or for 
Jlnlawful wounding. Such acts were mere misdemeanours. 
punishable by fine and imprisonment. An attempt. to 
~ommit murder not committed in anyone of a. few specified 
ways was a mere common law misdemeanour till 1861. 
• The working criminal law of England is at the present 

moment contained almost entirely in the Consolidation Acts 
pf 1861, 24 and 2.5 Vict. cc. 95, 96, 97, 98, 99, and 100. These 
are composed principally, though not entirely, by consolidating 
the strangely narrow and. imperfect legislation spread over 
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the eighteenth century to which I have been referring. I CHAP. III. 

shall say something hereafter of the way in which the altera-
tion was made; but I must in the meanwhile make some 
further remarks on that legislation. 
It is impossible to defend its principal characteristic, its 

lavish and cruel employment of the punishment of death; 
but it is right to say that the law was not, and was not 
intended to be, strictly executed. This certainly greatly 
modified its cruelty, but it did so at the expense of making 
its administration arbitrary and capricious to the last degree. 
A small proportion of the persons capitally convicted were 
executed. Most of them were pardoned conditionally on 
transportation, a practice recognized by the Habeas Corpus 
Act (31 Ch. II. c. 12, ss. 13 and 14, 1679). In 1768 
(8 Geo. III. c. 15) the judges of assizes were empowered to 
order the transportation of persons convicted at the assizes 
of crimes not within the benefit of clergy. In London a list 
of prisoners capitally convicted was submitted after every 
Old Bailey sessions to the King in Council, and their fate was 
discussed and decided upon individually in the presence of 
the King upon the report of the Recorder. Much was said 
of the uncertainty which this practice introduced into the 
administration of the law; and it is perfectly true that it did 
make the infliction of the punishment of death so uncertain 
as to diminish its effect very much indeed; but a man who 
was capitally convicted under this system was reasonably 
sure that if he was not hanged he would be transported. At 
prescnt he may either be sent to penal servitude or im­
prisoned with or without hard labour, but he cannot say 
which; although I have reason to believe that prisoners 
form an estimate of the sentences which they will receive; 
which, all things considered, is not very far from the truth.1 . 

1 I once sentenced a man at Bristol to penal servitude for an offence to which 
he had pleaded guilty. He was being removed from the dock, but he struggled 

E 
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:HAP.III. Making allowance for all this, the system was a horrible one, 
and many dreadful instances of its nature might be given; 
but it prevailed throughout the whole of the eighteenth 
century, and was not altered till tile reign of George IV., 
although it had long been condemned by the opinions of almost 
all reasonable men. The following remark from a letter of 
Sir James Mackintosh 1 not only shows this, but is an acute 
observation on the character of a remarkable man. Speaking 
of Windham, he says :-" Singular as it may appear, he often 
" opposed novelties from a love of paradox. These novelties 
"had long been almost established opinions among men of 
" speculation; and this sort of establishment had roused his 
.. mind to resist them before they were proposed to be reduced 
" to practice. The mitigation of penal law had, for example, 
" been the system of every philosopher in Europe for the last 
" half-century but Paley. The principles generally receivtld 
.. by enlightened men on that subject had long almost 
"disgusted him as common-places; and he was opposing 
"the established creed of minds of his own class when he 
.. appeared to be supporting an established code of law." 

Besides the laws which excluded so many felonies from 
benefit of clergy, many others were passed which created 
felonies and misdemeanours not punishable with death at all, 
but with various terms of transportation and imprisonment. 
There were many of these enactments, and the punishments 
violently, and kept crying out, "You cannot do ,that; you cannot do it." 
I asked him why not, fer my legal power was unquestionable. He said, 
.. I'm sure your lordship cannot ,know" this or that-I forget what. I said, 
.. .As you pleaded guilty and it is not in the depositions I did not know it, but 
.. can you prove it I" He said he' could, and called a witness who proved it 
at once. I said this made a great difference, and altered his sentence to a 
tenn of imprisonment and hard labour, on which he said with a tone of satis­
faction, .. Oh, yes, that's right enough." I have always regretted that I made 
no note of the particulars, and I have entirely forgotteu them. I have 
frequently obseJ'Ved the accuracy with which prisoners estimate the probable 
duratiou of their seutences. . 

1 Quoted in Romilly's Life, vol. iv. p. 143. 
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which they imposed varied capriciously in many ways. CHAP. III. 

Sometimes they imposed and sometimes they did not impose 
special terms of transportation, as seven, fourteen, or twenty-one 
years. Sometimes there were and sometimes there were not 
alternative terms of imprisonment; and these in some cases 
imposed minimum terms of imprisonment, and in others left 
the judge at liberty to imprison for as short a time as he 
pleased. Whipping, fines, and in later times solitary im­
prisonment, were sometimes added, either as alternative or 
cumulativ:e punishments, and sometimes omitted. 

The general result of all this was that at about 1820 the 
state of the criminal law was unsatisfactory to the last degree. 
It was admitted to he much too severe, especially in regard 
of the punishment of death. It was immensely cumbrous. It 
was utterly unsystematic. Its punishments were to the last 
degree capricious, and it stood in the greatest need of com­
pression, definition, and rearrangement, in nearly every part. 
On the other hand, it bad the great merits of approximate 
completeness, and a solid basis of wide and long experience 
-in a word it contained the materials necessary for the 
construction of an excellent system. In the course of the 
next forty years this system was to a great extent constructed 
by the following steps. 

Between 1826 and 1832 there were passed a series of Acts, 
known as Sir Robert Peers Acts, which abolished nearly all 
the antiquated parts of the law, of wbich benefit of clergy wail 
practically by far the most mischievous. Tbeyalso consolidated 
the law relating to larceny, to offences against the person, to 
forgery, and to offences against the coinage. These Acts ex­
tended only to England, and did not touch any of the common 
law definitions or principles. They greatly diminished the 
number of capital offences, but still left a considerable number 
of offences punishable with death. 

In 1837 the punishment of death was abolished in almost 
E 2 
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CHAP. Ill. all the cases in which it had been retained; and after many 
Repo~ts of Commissions the six Consolidation Acts were passed 
in 1861, which are known as Greaves's-Acts, and which form 
a sort of imperfect Penal Code in respect of all the common 
offences. They contain about half of the existing working, 
criminal law. In 1878 and 1879 Eills were introduced for 
establishing a complete Code both of crimes and of criminal 
procedure. I drew the first of these Eills, and the second 
consisted of the first as settled by a Commission of which I 
was a member. 

Such has been the history of the criminal law of England. 
I will shortly sum it up in gener3J. terms, taking first that of 
the procedure, and then that of the crimes and punishments. 

Eefore the Conquest the system of criminal procedure was 
essentially local. It consisted of courts in which it seems 
that the suitors were the judges, and which were convened by 
and presided over by the earl, the sheriff, or in particular 
places by other persons. The mode of accusation was by 

. common report, or a sort of judicial committee of the court. 
The mode of trial was by com purgation or by ordeal. 

At, and for a considerable time after, the Conquest, this 
system remained, but it was greatly invigorated by the action 
of the Curia Regia and the king's justices, whose authority 
gradually superseded that of the old County Courts., 

The Courts of the ,Justices of Assize were first established, 
very nearly in their present form, by Henry II.; and the 
Queen's Eench Division of the High Court of Justice is of 
the same or nearly the same antiquity, representing as it 
does the Court of Queen's Eench, which represented the 
principal division of the original Curia Regia. 

The procedure of these Courts was by means of the inquest, 
which was also a Norman invention. 

A new mode of trial was also introduced by the Conqueror 
-namely, trial by battle, which was regulated private war. 
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Under this system accusations were made by inquests, and for CHAP. III. 

about one hundred and fifty years or more the mode of trial 
continued to be by ordeal, or if the accuser was a private person 
by battle. When ordeals were disused, which was before t4e 
middle of the thirteenth century, petty juries were introduced, 
and they gradually became judges of the facts deposed to by 
witnesses, instead of official witnesses of the fact. 

Trial by jury has, ever since its full development was 
reached, continued to be the established mode of trying 
criminals. The attempt to supersede it by the Star Chamber 
failed, and has never been renewed j but it has been to a small 
extent superseded in reference to the puniShment of matters 
of comparatively trifling importance by the summary powers 
given t<l magistrates. 

The preliminary proceedings by which prisoners are com­
mitted for trial have had the following history. In very early 
times the sheriffs, the coroners, the bailiffs of hundreds, the 
mayors of towns, and the constables of villes, arrested persons 
suspected of crimes. 

In the fourteenth century justices of the peace were 
appointed for these and other purposes. Four times a year, 
they sat, and still sit, as Judges of the Courts of Quarter 
Sessions, but their regular duty has always been to arrest 
persons suspected of crime, and to confine or bail them till 
their trial can take place. Since the reign of Philip and 
Mary it has been their duty to take depositions; and this duty 
is now regulated principally by the Act 11 and 12 Vict. c. 43 
(1848), commonly known as Jervis's Act. 

Passing from procedure to the definition of crimes, the 
following are the principal points in their hi.'!tory. 

Definitions or crimes can hardly be said to have existed at 
all before the Conquest. What answered as such were no 
more than names. The first approaches to definitions are 

1 History of the CriminaZ Law, ii. 219. 
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CHAP. III. those which are found in Bracton, and the most careful and 
elaborate of them are no more than classifications, which do 
not deal with the real difficulties of the subject, or show that 
the person who framed the definition knew where the diffi­
culties lay. Bracton, however, imperfect as his writings were, 
was the, only writer of importance on the subject for three 
hundred years. 

Little was added to the substantive criminal law by Parlia­
ment for a great length of time, with the exception of the 
statute which defined treason in 1352. Some additions and 
explanations are to be found in the Yearbooks; and heresy, 
which the bishops were allowed to define as they pleased, 
became a capital crime at the beginning of the fifteenth 
century, and continued to be dealt with criminally till late in 
the seventeenth century. 

From Henry VII. to the Civil Wars, the decisions of the 
Privy Council in the Court of Star Chamber exercised con­
siderable influence over that part of the criminal law which 
,punished as misdemeanours offences which, falling short of 
high treason,' consisted in disturbances of the peace, or in 
conduct having a tendency to.produce such 'disturbances; 
such as libels: unlawful assemblies, conspiracies, and mainten­
ance in all its forms. The theory and practice of the Privy 
Council jurisdiction is to be found in the Statute 3 Hen. VII., 
which founded, as Mr. Hallam thinks, a statutory' Court of 
Star Chamber, often confounded with, but in . his ' view 
essentially distinct from, the common law jurisdiction of the 
Privy CounciJ.. When the Privy Council ceased to be a 
regular court of justice, a considerable number of the crimes 
which it used to punish fell under the jurisdiction of the 
Court of Queen's Bench. The extreme' importance of the 
whole of this matter has not, I think, been duly recognized 
by English historians. The great services of the Court of 
Star Chamber have been forgotten in the abuses and oppres-
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sions of the later stage of its history. There is, however, CIIAP. III. 

great reason to think that it did much towards the 
establishment of the general supremacy of the law over the 
efforts which were at one time made by the aristocracy to 
prevent it. 

Another remarkable point in the history of the criminal 
law is found in the increase of its severity by the legislation 
which excluded so large a number of crimes from benefit of 
clergy. This is first to be remarked in the sixteenth century, 
from which date it continued till the end of the eighteenth, 
indeed till early in the nineteenth. 

It is, however, perfectly true that surprisingly little change 
took place in the actual substance of the criminal law for a 
great length of time, temporary passing legislation only being 
omitted. In the course of the eighteenth century it was 
enormously increased, and became at last so intricate and un­
wieldy that the greater part of it has been codified and that' 
attempts have been made to codify the whole. 



CHAPTER IV. 

THE EXTENT AND CLASSIFICATION OF THE CRIMINAL LAW­

EXTENT IN PLACE, TIME, AND PERSON; COMMON OR 

STATUTE LAW, FELONIES AND MISDEMEANOURS. 

CHAP. IV. IN the preceding chapters I have given an account of the 
history of the criminal law by way of introduction to the 

. detailed consideration of its different parts, which is the 
subject of the present and the following chapters. 

The first matter to be considered is the extent of the 
criminal law. Like everything else, it is limited in respect 
of place, time, and person. 

The extent of the criminal law of England in respect of 
place is as follows. It includes the whole of England and 
Wales. Some parts of the statute law and the law relating 
to high treason extend to Scotland. The common Jaw of 
England prevails in Ireland, but the statute law of England 
and of Great Britain does not, with certain exceptions, extend 
to Ireland, nor does the statute law of Ireland-the Acts of 
the Irish Parliament before the Union-extend to England. 
The statute law of the United Kingdom extends to both 
Ireland and Scotland, unless a contrary intention appears 
from the language of the different Acts. 

The criminal law of England also extends to all land-locked 
waters forming part of the body of any English county, 
such as Plymouth Sound, Milford Haven, and probably the 
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whole of the Bristol Channel to an uncertain distance west; CHAP. IV. 

also to the open sea adjacent to the United Kingdom, 
and to all other parts of Her Majesty's dominions to the 
distance of a marine league from low water mark, and te 
such further distance, if any, as is deemed by international 
law to be within Her Majesty's territorial dominions; but 
no prosecution for an offence on board a foreign ship at sea 
clI;n be instituted without express previous sanction by a 
Secretary of State. 

It also extends to all British ships on the high seas or in 
foreign harbours or rivers below bridges, whether a person 
committing a crime is Her Majesty's subject or not. 

It applies to piracy by the law of nations, committed by 
any person whatever in any part of the world on any 
person whatever. 

It applies to high treason, misprision of treason, murder 
and manslaughter, and slave-trading, 'and to some other 
offences committed by any subject of Her Majesty in any 
part of the world. 

It extends to all persons whatever, except Her Majesty, 
who is absolutely exempt from it, and foreign Ambassadors, 
who are exempted from it to an unascertained extent. 
There is some doubt as to the extent of its application 
to prisoners of war, and to the officers and crews of ships 
of war of a friendly power in British waters. It probably 
does not apply to them so as to interfere with acts done 
for the maintenance on board of naval discipline. 

With respect to time, by the law of England no such 
thing is known as a 'general term of prescription in criminal 
cases, but there are a few particular crimes which must by 
statute be prosecuted within a certain time after they are , 
committed. I have myself held a brief for the prosecution 
of a theft alleged to have taken place sixty years before the 
charge was made. 



58 General View of the Criminal Law. 

CHAP. IV. Many inquiries of great interest and curiosity· are con 
nected with these matters. I have given a full account of 
them in my Histm'Y of the Oriminal Law, vol. ii. Pi>. 1-71, 
in which will also be found some account of the law relating 
to the little-known subject of the Foreign Jurisdiction Act, 
which enables Her Majesty to enact bodies of criminal law 
and to give British courts jurisdiction over crimes in un­
civilized countries, or countries which permit her in fact or 
by treaty to exercise such powers. In the same chapter· I 
have discussed the relation between acts of State (by which 
I mean acts done by the military and naval forces of the 
Crown, by which the lives and the properties of foreigners 
are affected) and the criminal law, and I have given an 
account of the operation of the Extradition Acts. But these 
are matters of which the whole interest would be lost by 
any attempt at the compression which would be necessary 
in referring to them in the present work~ 

Such being the limits of the criminal law of England, I 
will now proceed to notice two important distinctions which 
pervade every part of it, and furnish the only approach to a 
general classification of the whole subject which the law 
itself provides. 

These are the distinction between common and statute 
law,andthe distinction between treason, . felony, and 
misdemeanour. 

The distinctions in themselves are perfectly plain. Common 
law is that part of the law which has never been reduced to 
the form of an Act of Parliament. Statute law is composed, as 
its name implies, of Acts of Parliament. A .felony was the 
name of all crimes which, whether at common law or by 
statute, were punished with death and forfeiture of pro­
perty, or were denominated as felonies whatever might be 
the punishment. Treason is felony, and more. All other 
crimes are misdemeanours. This definition is substantially, 
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but not absolutely, accurate; as mayhem and petty larceny, CHAP. IV. 

being felonies, were not punishable by death, and misprision 
of treason was punished by forfeiture, though a misde­
meanour. These distinctions do not now rest upon any 
assignable principle. The limits between statute and come 
mon law can be pointed Ollt only by an enumeration of the 
subjects which fall under each head, and the distinction 
between felony and misdemeanour only by enumerating the 
crimes which belong to each category. 

Some important consequences are, however, still attached 
to these distinctions. The common law is much less definite 
than the statute law, and its provisions are interpreted more 
freely, that is, with a more direct reference to expediency 
and other general considerations than the words of a statute. 
There is more to say for the counsel, and more discretion is 
vested in the judges, upon a question of common law than 
upon a question of the meaning of a statute; As to felony 
and misdemeanour, the fact that a crime is a felony involves 
these consequences: (1) a person suspected is liable to arrest 
without warrant; (2) he is not entitled to be bailed· as . a 
matter of right; and (3) he is entitled to twenty peremptory 
challenges on his trial-a right so seldom exercised as to be 
of little practical importance. 

I ought perhaps to notice here that, besides common law 
and statute law, a third kind of law may be distinguished­
namely, that which is contained in cases decided. upon 
statutes, 'which forms a kind of secondary common law. For 
instance, a statute punishes everyone who "by any false 
" pretence obtains money," &c. So many cases have been 
decided on the question what is and what is not a false 
pretence that it takes nearly a page to give even an abstract 
of the result of them.1 

I will now proceed to give some account of the relation in 

1 See Digest of eM Criminal Law, p. 276, Art. 330, and its ten illustrations. 
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CHAP. IV. which common law and statute law stand to each other, and 
I will in passing make a few observations upon case law. 

The general principles which pervade and limit the applica­
tion of the whole body of the criminal law are all, with hardly 
an exception, part of the common law. Those which define 
its extent, and which I have just stated, are, however, con­
siderably limited by statute. It is by statute that the 
English courts can try cases of murder and manslaughter 
committed by the Queen's subjects in any part of the world, 
whereas by common law they cannot try them for theft or 
wounding committed abroad. It is by statute (the Territorial 
Waters Jurisdiction Act) that a crime committed on board 
a foreign ship within a marine league of the English coast 
can be tried in an English court. At the common law it 
was not so. 

That body of law which I describe as the conditions of 
criminality, and which may also be regarded as constituting 
a set of general exceptions to every definition of crime-the 
law relating to the effect upon criminality of age, madness, 
drunkenness, marriage, compulsion, necessity, and ignorance 
of law and of fact-is entirely common law. The practice in 
the case of an acquittal on the ground of insanity, and the 
form of the verdict in such cases, is provided for by statute. 
There are also some statutory limitations upon some of the 
common law doctrines as to the effect of marriage upon the 
law relating to theft. 

The law relating to principal and wcessory in crimes is, as 
far as principle goes, entirely common law, but the common 
law rules as to the trial and punishment of accessories, which 
were extremely intricate and irrational, have been abolished 
by statute, and the punishment of accessories after the fact 
has also been regulated by statute. 

Steps preparatory to crime-incitement, conspiracy, and 
attempts-are defined, and in most cases punished by com-
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mon law, but many conspiracies and attempts, e.g. conspiracy CHAP. IV. 

to murder, certain conspiracies in restraint of trade, attempts 
to murder, attempts to burn houses, are the subject of 
statutory enactments, and are in some cases made felonies, 
punishable with the highest secondary punishment. 

Passing from these introductory matters to substantive 
crimes, the first class of offences to be noticed are those 
which affect public order. Of these, high treason, treason­
able felonies, inciting to mutiny, and assaulting the Queen, 
are statutory crimes, but the words of the statute 25 Edw. III. 
st. 5, c. 2, have been made the subject of many decisions, so 
that a great amount of case law has been embodied in the 
statute. Its effect, however, is for the most part given in 
what is commonly called the Treason-Felony Act, 11 Vict. 
c. 12, and as prosecutions under this Act have in most cases 
superseded prosecutions under 25 Edw. III., these decisions 
have lost much of their importance. 

Disturbances of the public peace by riots are punishable 
partly at common law and partly by statute. The most 
important common law offences of this class are affrays, 
unlawful assemblies, routs, and riots, all which are minutely 
defined by common law. Some particular kinds of riots 
are dealt with by statute, such as a riot continuing for an 
hour after proclamation is made for its dispersal, the riotous 
demolition or damage of houses, riotous smuggling, and armed 
poaching at night by three or more persons together. 

Forcible entry is a statutory offence, a good deal explained 
by cases. 

Offences against public order by illegal combinations' and 
confederacies are most commonly dealt with under tbe com­
mon law relating to seditious words, libels, Of conspiracies. 
Sedition itself is not, according to the law of England, the 
name of a crime, as it is by the law of Scotland; but every 
kind of conduct which would be included under that name in 
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CHAP. IV. Scotland, would, in England, be included under one or other 
of these heads. There are some statutes on unlawful clubs 
and societies, which, however, are seldom, if ever~ acted 
upon. 

Offences in which foreign countries are interested are 
mostly statutory, and are punishable either under the Foreign 
Enlistment or the Slave-Trading Acts, but piracy, by the 
law of nations, is an offence defined (if at all) by common 
law, but punished under a combination of four separate 
statutes. 

Abuses and obstructions of public authority are generally 
punishable at common law, but there are elaborate statutes 
against bribery and the sale of offices. 

Perjury was first punished by the Privy Council. It has 
been recognized as a crime, and its punishment is fixed by 
statute. Its definition is deducible from a great number of 
decided cases. False swearing not amounting to perjury is a 
misdemeanour at common law. 

Maintenance and champerty are offences defined very 
vaguely by common law, andpunisbed by statute. 

The offences of escape, rescue, prison breach, misprision of 
treason, misprision and compounding of felony, are a singular 
jumble of common and statute law. This is perhaps the 
most confused part of the English criminal law. 

Offences against religion consist partly of the offence of 
blasphemy at common law, which has been the subject of 
much controversy, and p~tly of statutes, which are practically 
obsolete. 

Offences against morality are in several instances statutory, 
as in the case of unnatural offences, and offences under the 
Criminal Law: Amendment Act of 1885. In other cases, as 
·in the case of obscene libels and acts of public indecency, they 
are offences at common la~, or I should perhaps say by case 
law, the Court of Queen's Bench having, in the seventeenth 
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century, taken upon itself part of the powers formerly CHAP. IV. 

exercised by the Court of Star Chamber. 
The definition of a. common nuisance is part of the com­

mon law, but by many statutes particular things have been 
declared to be such, especially the keeping of disorderly 
houses of different kinds, and lotteries. 

Libel is an offence at common law, though several matters 
connected with it are regulated by statute. The greater 
part of the law relating to it is very modern, consisting as it 
does almost entirely of decisions given in the course of the 
present century. 

Before passing to the consideration of the part of the law 
codified by the Consolidation Acts of 1861, I will observe 
that a power has sometimes been assumed of holding acts to 
be misdemeanours which were considered to be injurious to 
the public, though there was no precedent for it. This was 
and is described as the elasticity of the common law. I 
think that it has been used practically to the utmost extent, 
and that it is undesirable that it should ever be used again. 
The fate of the attempts made to adapt to modem trade 
disputes certain doctrines of the common law as to con­
spiracy in restraint of trade is a standing warning against 
such an exercise of judicial power. 

I come now to the part of the criminal law which has 
partially been codified by the Acts of 1861 and one or 
two others. Of these, the Malicious Mischief Act, the Act 
relating to offences against the coinage, and the Acts l'e­
lating to fraudulent debtors and bankruptcy, have hardly any 
relation to the common law, except so far as it is required to 
interpret the word II malicious" in the Act on malicious 
mischief. 

The Acts relating to the law of master and servant can­
not be understood without reference to the common law as to 
conspiracies in restraint of trade. 
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CHAP. IV. The Act relating to offences against the person, the Lar-
ceny Act, and the Forgery Act, presuppose a considerable 
acquaintance with the common law, on which, indeed, each 
is founded. 

The Act relating' to offences against the person cannot be 
understood without reference to the law which justifies the 
application of force to the body of others in certain cases and 
to various extents. It also assumes an acquaintance with 
the definition of the crimes of murder, manslaughter, acci­
dental homicide, and homicide by negligence, which, again, 
presupposes an acquaintance with the law relating to duties 
tending to the preservation of life. It also presupposes 
knowledge of the definitions of assault and rape, which last 
has to be deduced from a number of decisions, some of them 
not easily reconcilable. . The offence of bigamy has also 
given rise to several difficult questions, as its statutory 
definition is very incomplete. 

The Larceny Act is wholly unintelligible without reference 
to the common law definition of theft, and its rules as to 
things which are and things which are not capable of being 
stolen. Lastly, the Forgery Act depends. upon the common 
law definition of forgery, and especially upon the common 
law meaning of an intent to defraud. 

It thus appears that the common and statute law are mixed 
up in nearly equal proportions in our criminal law, and that 
nearly every part of it, though not to the ~ same degree, 
is affected by each. It is also true that it is practically 
impossible to study the two apart. The statutes are 
unintelligible and a mere burden to the memory without 
the. common law. The common law can be understood 
by itself, but unless it is studied in connection with 
the statutes it is, so to speak, disembodied and almost ex­
clusively theoretical. 

Of the distinction between felony and misdemeanour it 



Felony and Misdemeanour. 65 

is unnecessary to say more than that the following is an CHAP. IV. 

imperfect list of them :-

High treason has all the characteristics of felony and others 
of its own. 

Felonies. 

Offences under 11 Vict. c. 
12. 

Inciting to mutiI\Y. 
Felonious riots. 
Unlawful oaths. 
Piratical slave-trading. 
Felonious escapes. 
Unnatural crimes. 
Murder. 
Manslaughter. 
Attempts to murder. 

Greater bodily injuries. 
Rape. 
Connection with children 

under thirteen. 

Bigamy. 
Some irregular marriages. 

Misdemeanours. 

Assaults on the Queen. 
Unlawful assemblies. 
Routs. 
Riots. 
Forcible entries. 
Seditious offences. 
Offences against Foreign 

Enlistment Act. 
Extortion. 
Oppression. 
Bribery. 
PeIjury. 
Maintenance. 
Escapes. 
Blasphemy. 
Offences against the Cri­

minal Law Amendment 
Act. 

Common nuisances. 
Minor bodily injuries. 
Assaults. 
Assaults on girls from thir­

teen to sixteen, and inter­
course with them by 
consent. 
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CHAP. IV. Felonies. 

Abduction with intent to 
marry. 

Stealing children under 
fourteen. 

Theft. 
Embezzlement. 
Robbery and extortion by 

threats. 
Burglary and housebreak­

ing. 
Receiving stolen goods. 

Forgery of documentsspeci-
fied, in Forgery Act. 

Some personations. 
Some coinage offences. 
Burning ships-of-war. 
Use of explosi ves for certain 

purposes. 
Arson, and some other in­

juries to property. 
A bankrupt absconding. 

Misdemeanours. 

Abduction. 

Neglect of children and not 
providing food for them. 

Libel. 
Obtaining by false pre-

tences. 
Cheating. 
Conspiracy to defraud. 
Misappropriations by 

bankers, merchants, &c. 
Frauds by directors and 

trustees. 
Fraudulent false account­

ing. 
Forging trade-marks, also 

forgery at common law. 
Other personations. 
Other coinage offences. 

Minor injuries to property. 

Some other offences against 
the bankruptcy law, and 
the Fraudulent Debtors 
'Act. 

Criminal breaches of con­
tracts of service. 

Offences against Merchant 
Shipping Acts. 
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In the Draft Code of 1879 the distinction between felony CHAP. IV. 

and misdemeanour was laid aside, but the distinction between 
crimes which do and do not render the offender liable to 
summary arrest, and in respect of which he has a right to be 
bailed absolutely or only at discretion, is inherent in the 
nature of things, and must in some form be preserved. The 
confused state of the present law upon this subject is set 
forth in my Digest 0/ the Law of Criminal. Procedure, chap. 
xu. Articles 96-98, pp. 59-62 ; as to bail, see pp. 88-92. 



CHAP. V. 

CHAPTER V. 

CONDITIONS OF CRIMINALITY. 

ACCORDING to the law of England, in order to be a crime 
an act-

(1) Must be done by a person of competent age. 
(2) It must be voluntary, and the person who does it must 

also be free from certain forms of compulsion. 
(3) It must be intentiona'l. 
(4) It must be accompanied by knowledge, the nature 

and amount of which differs according to the nature of the 
CrIme. 

(5) In many cases, malice, fraud, or negligence, enter into 
the definition of offences. 

(6) Each of these general conditions (except the condition 
of age) may be affected by the madness of the offender. 

AGE.-A child under seven years of age is not criminally 
responsible for its actions. From seven to fourteen a'child 
is presumed to be irresponsible, but may be proved to have 
sufficient knowledge of right and wrong to make him re-. 
sponsible. In practice this rule is tacitly passed ov~r. A 
child of ten or twelve would be unusually dull if it did not 
know that it might be punished for stealing. 
VO~UNTARY ACTS.-A voluntary action is a group of 

bodily motions accompanied or preceded by volition, and 
directed to some object. Every such action involves, the 
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following elements: knowledge, motive, choice, volition, in- CHAP. v. 
tention, and thoughts, feelings, and motions adapted to the 
execution of the intention. 

These states of mind occur in the order in which I have 
named them. 

The intention is the direction of conduct towards the 
object chosen upon considering the motives which suggest 
the choice. The word properly means aim, and involves 
a metaphor taken from shooting with a bow. In the 
absence of anyone of these elements, action ceases to be 
voluntary. 

Involuntary action is action in which there is no choice 
or no intention. A man in a convulsion fit, a person walking 
in his sleep, a person whose face changes its expression and 
whose heart beats violently under the influence of passion 
supply cases of involuntary action. No involuntary action is 
a crime. 

Voluntary and involuntary actions are contradictory, but 
voluntary action may be either compulsory or free. To walk 
to the gallows is a voluntary act done under the strongest 
compulsion. W~eu a thirsty man drinks, he acts freely. It 
will thus be seen that in the case of voluntary actions freedom 
is the general rule, and compulsion the rare exception, for no 
one would be said to be compelled unless he was under the 
influence of motives at once terrible and powerful, which is 
rarely the case. On the other hand, freedom means only the 
absence of such motives. It is a word, indeed, which has 
no definite meaning, unless we are told who is free from 
what, and from what restraints which might apply to him 
he is free. 

The effect of compulsion thus understood is, according to 
the law of England, as I understand it, narrowly limited 
and somewhat capricious. Two cases of it only need be 
mentioned. The first is the rule that a married woman who 
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CHAP. V. commits a crime in her husband's presence is deemed, unless 
the contrary appears, to act under his compulsion, and to be 
thereby entitled to an acquittal. It is not certain how far 
this rule applies, for it certainly does not apply to high 
treason or murder. An historical explanation of it may, I 
think, be given, but this is a subject which I need not 
discuss here.1 

The second case is when a body of rebels or rioters have, 
by fear of death or instant bodily harm, compelled unwilling 
persons to take a subordinate part in an insurrection or other 
disturbance. 

There would be a strong objection to carrying the law 
further on this point, as it would afford a ready excuse for 
systematic crime. Criminals might commit offences with 
impunity by threatening others. Criminal law itself is a 
system of compulsion, and ought not to withdraw its threats 

• on acCount of counter-threats. It would be foolish to say, .. I 
"will hang you if you commit murder, unles~ you can show' 
" that some one' else threatened to shoot you if you did not." 
Besides this, the fact of compulsion may always be taken 
into account in reduct.ion of punishment. 

INTENTION.-I have said that an act to be a crime must 
be intentional. I have already explained what I mean by 
intention, but several explanations are required to avoid 
natural misconceptions; • 

First, I do not mean that the accused person must intend 
to commit the crime which he actually does commit, but that 
he inust intend to do the act which constitutes the crime. A 
man, for instance, may not intend to kill by some act of 
intentional violence, and may yet be guilty of murder or 
manslaughter by reason of it; but if he did not intend to do 
the act which caused the death, he would be guilty of no 
crime at all unless the act was accompanied by negligence. 

1 See Dige...t qf tM Oriminal Law, .A1:t..30 and note. 
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Secondly, it is important to distinguish between· motives CHAP. V. 

and intentions. An intention to do anything is consistent 
with any number of different motives,and may remain un-
changed while the motives vary. In the crime of publishing 
a libel the intention must always be to give more or less 
publicity to a certain libel. The motives for this may be 
infinite, and may vary from time t\) time. . So an intention 
to kill may be the result of all sorts of motives. It may be 
the act of an executioner, of a soldier in time of war, of a 
man defending his own life, of a murderer. The intent to 
kill is the same in all these and many other cases. Intention 
is a much more definite thing than motive, and is usually of 
much greater importance in criminal cases. 

Thirdly, it is important to observe that one intention does 
not exclude another. A man intending to escape from 
custody intentionally disables an officer. who has him in 
custody. He intends both to escape and to disable. 

Fourthly, I may observe that in many'cases the existence 
of a particular definite intention forms part of the definition 
of a crime. Wounding with intent to murder or do grievous 
bodily harm, abduction with intent to marry, are instances. 
In these cases the presence of that particular intention is, of 
course, essential to the crime. 

Fifthly, I may point out that the rule is so worded as 
not to include the case of ~rimes. by omission. Where an 
omission is criminal, it may in some cases be unintentional, 
as, for instance, if a drunken engine-driyer were to forget to 
notice the signals for the train, and so to cause death, he 
would be guilty of manslaughter. The state of mind, which 
in such a case would be criminal, would be a default of 
due attention in the discharge of legal duties. Crimes by 
omission are exceptional. 

These remarks are of use because they display the false­
hood of certain popular common-places about intention. Of 
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CHAP. v. the nature of these common-places I will say only that the 
most conspicuous example of them is to be found in Lord 
Erskine's celebrated arguments about the law of libel. I 
have examined this matter minutely in my History of the 
C1iminal Law.l 

I may remark in conclusion, on the maxim that a man is 
ptesumed to intend the natural consequences of his acts, that 
the rule is quite as much a rule of common-sense as of law, 
and that it is a rule of which the application has, after all, to 
be left to juries with reference to the particular circumstances 
'Of particular cases. 

KNowLEDGE.-Knowledge is always an element of crimin­
ality of more or less importance. Whatever controversies 
have arisen abont the effects of madness, it has never been 
doubted by anyone that it destroys all responsibility if it is 
of such a nature as to prevent the person affected by it from 
knowing the nature and quality of his acts. But the question 
remains, What is the, degree of knowledge which is essential 
to criminality in different cases 1 

The answer is that knowledge of the law is never required 
at all. This is a. blunt a.nd possibly ungracious equivalent 
for the well-known statement that everyone is conclusively 
presumed to know the law, a presumption opposed to 
nototious facts, and closely resembling a forged release to 
& forged bond. The degree of knowledge of fact which is 
necessary to criminality varies according to the different 
crimes which may be committed. 

Generally, everyone is presumed, and the presumption is 
usually correct, to have a capacity of knowing the nature and 
'Consequen'Ces 'Of his conduct, and the common opinions of 
his own time and country about morality and crime; to know 
that knives cut or stab, that gunpowder explodes, that 

1 Vol. ii. c. xxiv. ; and see particularly my account of Shipley's case and 
Fox's Libel Act, pp. 830-856, and in pMticular p. 851, &0. 
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murder, theft, robbery, &c., are the names of wicked and CHAP. V. 

punishable acts; nor is any excuse for the want of such 
knowledge accepted, speaking generally, except madness, the 
effects of which I shall consider separately. If, however, such 
ignorance should really exist, e.g. if a person did not know 
that a loaded gun would go off if the trigger were pulled, such 
ignorance, if proved, would be a good defence to a charge of 
shooting with intent to murder. 

The question bow far ignorance or mistake as to a particular 
matter of fact connected with a. crime is important or not 
depends upon the definition of the crime. For instance, the 
definition of theft includes as its mental element an intention 
to deprive the owner of his property permanently, fraudulently, 
and without claim of right. Hence it is not theft to take the 
property of another under a real belief that it belongs to the 
taker. Burglary is breaking and entering a house between 
{) P.M. and 6 A.M. with intent to commit a felony. A.'s watch 
is wrong, and he breaks into a house at 9.5 P.M. honestly 
believing that it is 8.35. Does A. commit burglary or not 7 
Would it make any difference if he committed the crime by 
railway time instead of local mean time-a little before 6 by 
local mean time, and a little after by railway time '7 These 
questions may be decided when they arise, but others of more 
importance may and actually do occur. A woman marries a , 
second husband believing in good faith and on reasonable 
grounds that her first husband is dead. He is in fact alive. 
Has she committed .bigamy 7 1 This depends on the con­
struction of the section of the Act relating to offences against 
the person which punishes the offence of bigamy. Similar 
questions have arisen on other statutes, and they are in 
Bome instances expressly provided for, particularly in the 
Criminal Law ~mendment Act of 1885. Many questions 

J It has been very recently decided that she has not (see R. 11. Jobson, 
La.w Rqwrt8 23, Queen's Bench Division, p. 163). 
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CHAP. v. may be raised as to the effect of mistakes of fact upon the· 
lawfulness of summary arrests, and acts intended as acts of 
resistance to crimes of violence. Their nature may be under­
stood by reference to a variety of clauses drawn by Lord 
Blackburn in the Draft Criminal Code of 1879. 

The consideration of these conditions of criminality may 
properly end with a reference to the saying, "Non est reus 
nisi mens sit rea," which is said by some to be the fundamental 
maxim of the criminal law. It appears to me to be neither 
more nor less valuable than the other scraps of Latin which 
have found their way into it, and which are generally used when 
counsel do not clearly know their own meaning. It would be just 
ast rue and just as important to say, .. Non est re1~S nisi corpus sit 
reum." I have never been able to discover anything like the 
expression about mens rea in the Pandects, though something ot 
the kind is to be found in the Leges HenTici PTimi. It is a mis­
chievous phrase, because it is usually understood to mean that 
legal guilt cannot exis~in the absence of moral guilt, and that' a. 
man may break the law if he is actuated by virtuous motives. 
The only true meaning which can be attached to it is that 
every definition of a crime involves some mental element. 
This is true, and now that all crimes have been more or less 
carefully defined it is easy to say what that mental element 
is in any particular case. In murder, for instance, the mental 
element is malice aforethought, a phrase which has itself been 
reduced to certai:p.ty. In theft, it is an intent to take away 
property permanently, and without clahn of right, and so on. 
The only doubtful cases are those in which there is a question 
how much knowledge and what knowledge is required to 
constitute a given offence; or, in other words, whether the word 
knowingly or the like is to be understood in an Act of Parlia­
ment. On this the maxim, as it is called, throws no light; 
for the question commonly is whether or not the Legislature 
meant to compel peeple to act at their peril in taking certain 
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steps. Did it mean that a person who abducts a girl is to CHAP. V. 

take his chance of her being under sixteen 1 that a person 
who does, in fact, keep a house in which people are treated 
as lunatics is to take his chance of their actually being 
lunatics' that a woman who marries within seven years of 
the disappearance of. her first husband is to take her chance 
of his being dead 1 These questions must all be decided 
according to circumstances, which differ from case to case. 

There are three words which form the mental element of a 
number of crimes, on which it will be well to say something 
here. They are "malice," "fraud," and "negligence," and 
the corresponding adjectives arid adverbs. 

M.u.ICE.-This word is objectionable, partly because it has 
to do with motives rather than intentions, nnd so is at once 
vague and an appeal to popular feeling. It was on these 
accounts omitted entirely from the Draft Code of 1879, and 
from the Indian Penal Code. It has, however, been rendered 
sufficiently definite for practical purposes in the principal 
cases in which it is used in the criminal law. These are 
three. In each the meaning of the word is different; nor 
would it in any case be safe to give to it the meaning which 
it bears in common popular use. 

(1) The definition of murder is "killing with malice afore­
"thought." The word malice here means a variety of totally 
different states of mind. I shall comment on them in 
connection with the history and the definition of the crime 
of murder. 

(2) "Malice" is an element of the crime of libel. By a 
n~mber of subtle fictions it has at last come to mean that 
written blame is always criminal unless it is justified or 
excused on one or another of some six or seven different 
grounds which are said to rebut the presumption of malice. 

(3) The word "malice" is introduced into nearly every 
section of the Act which punishes malicious mischief. 
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CHAP. V. Throughout this Act it means intentional, and without 
justification or excuse or claim of right. 

FRAUD is very nearly equivalent to deceiving a man so as to 
injure him or expose him to the risk of injury. This defini­
tion supplies an answer to the common saying," I did not 
•• mean to defraud him, because I meant to pay the money 
" back." To which the answer is, "You did mean to expose 
" him to the risk of your not paying it back." " Falsehood 
" profitable to the author" is perhaps as good 3; definition of 
fraud as could be given in a word, for such falsehood must, 
in order to be profitable to A., involve an equivalent loss 
to B. . . 

NEGLIGENCE means the omission to perform a duty 
imposed by law. The word is used in criminal law princi­
pally in reference to thE.:l infliction of bodily injury by neglect­
ing to perform one of the duties which are by law imposed 
on various persons for the preservation of human life. 
Questions of some nicety may occur in reference to this. 

NECESSITY.-I may add a. few words on the defence of 
necessity. which is the strongest possible form of compulsion. 
It is a question which. in fact, is hardly ever raised. and 
which. when it is raised. is always. 3.S it ought to be, dealt 
with exceptionally. The only case of the kind of which I 
am aware was the case of R. 'II. Dudley and Stephens,1 in 
which certain sailors in danger of death by starvation killed 
one of their number and ate him. This was held to be 
murder on grounds which appear from the judgment. and on 
which I have made some remarks in the last edition of my 
Digest (pp. 24-25; note). I think. on the whole. the judgment 
was right, but I disagree with part of it, which appears to me 
to "base a legal conclusion upon a questionable moral and 
"theological foundation. and to be rhetorically expressed." 
There is not, and I think there cannot be, any principle 

1 Law Reports. 14 Queen's Bench Division. p. 273. 
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involved in cases of this kind. It is, in my judgment, one of CHAP. V. 

the very few cases in which a pardon might properly have 
been granted before trial. I can imagine somewhat similar 
cases, in which, notwithstanding R. 'V. Dudley, necessity 
might be an excuse. Suppose a man is so situated that he 
must either leave two persons to die, 01' kill one. You must 
either run over a boat, or "have a fatal collision with a ship. 
You must leave both mother and child to die, or effect the 
delivery in such a way as to sacrifice at least one life. The 
subject is one on which it is useless to argue. 



CHAPTER VI. 

THE RELATION OF MADNESS TO CRIMINAL RESPONSIBILITY. 

CHAP. VL I HAVE considered this subject in the fullest possible 
manner in my History of tM Criminal Law,! and I refer to 

that chapter for a full statement of all my views on the sub­
ject. I will content myself here with a very short statement 
of my understanding of the law. It is, as I believe, ,correctly 
expressed in the 27th Article of my lJigest, which is as 
follows.2 

No act is a crime if the person who does it is at the time 
" when it is done prevented, either by defective mental power, 

or by any disease affecting his mind-
(a) From knowing the nature and quality of his act; 
(b) From knowing that either the act is illegal or that it is 

morally wrong; o~ 
(c) From controlling his own conduct, unless the absence 

of the power of control has been produced by his own 
default. 

But an act may be a crime although the mind of the 
person who does it is affected by disease, if such disease does 

1 Vol ii. chap. xix. pp. 124-186. 
S I have in the Digest inclosed in brackets certain parts of this statement, 

bel:ause some persons have regarded them as doubtful on the authority of the 
opinions of the judges in MacNaghten's case. I print in the text what, in my 
opinion, is the law as it exists. In my History I have minutely examined both 
the authority and the meauing of MaeNaghten'scase. 
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not in fact produce upon the mind one or other of the effects CHAP. VI. 

above mentioned, in reference to that act. 
By"" knowing either that an act is illegal or that it is morally 

wrong" I understand being able to judge calmly and reason­
ably of the moral or legal character of a proposed action; and 
If by controlling his own conduct" I mean ability to refer 
calmly and reasonably to those motives which would lead men 
in general to resist temptations to crime and to allow proper 
weight to them. A man may be aware as a general proposition 
that murder is a crime, but if his mind is haunted bY' 
delusions, which, even if they are not immediat.ely connected 
with the killing of any particular pt'rson, vitiate the sufferer's 
mental operations, and are inconsistent with sllch an apprecia­
tion of the facts as a sane man has, this is strong evidence to 
show that he does not know the moral character of the act of 
killing any particular person. It is equally strong evidence 
to show that he has not the, ordinary power of control over 
his actions; for how does anyone ever control his actions 
except by attending to the various considerations, moral, legal, 
and religious, which make him resist temptation 1 There may 
be no definite connection between the delusion, say, that a 
man's finger is made of glass and the murder of his wife; 
but if it was shown of anyone that he was under the delusion 
that his finger was made of glass when he murdered his wife, 
a long step would be taken towards showing that he was not 
in a position to know that to murder his wife was wrong, or 
to appreciate correctly the moral nature of any action what­
ever, or to perform that process of deliberation 'or comparison 
of conflicting considerations which is necessary to the control 
of conduct in any circumstances of temptation. 

The law thus stated and explained is not, I think, open to 
objection, nor is it difficult to understand or to administer; 
but the subject has been made the occasion of great con­
troversy between the legal and medical prc;>fessions. Of this 
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CHAP. VI. I have in my History said all that I think it necessary to 
say. I will, however, indicate the principal points on which 
it has turned. 

It has been thought that the law of England is that the 
fact that a man is disabled from controlling his conduct by 
madness is not, if proved, a good defence to a charge of crime 
in respect of an act so done. 

This appears. to me to be a mistake traceable in part to a 
misunderstanding of the meaning, and in part to an exaggera­
tion of the authority, of the answerS of the judges in Mac­
Naghten's case. I have considered this matter at large in the 
chapter already referred to, and shall not return to it here. I 
think that the answers in question are unfortunately expressed, 
and imperfect. They do not explain that the knowledge that 
an act .is .wrong, which is the test not of insanity but of 
responsibility-that is, liability to punishment-means, not 
knowledge of the truth of the general proposition that a 
particular class of actions are wrong, but a power of appreciat­
ing the moral quality of a particular action. This PQ~er may 
be disturbed by delusions or impulses of various kinds not 
immediately connected with crime by any link apparent to 
a sane mind unacquainted with the way in which madness 
works, and in spite of the retention by the madman of a 
power of appreciating the difference between moral good and 
evil in cases with which he is not personally concerned. 

I have tried many cases of murder in which the defence 
was insanity, and I do not think that I ever found the least 
difficulty in 'disposing of them in a way which wa.s not 
complained of by medical' men. I do not think I have ever 
had occasion to check a' medical man in giving any evidence 
which he wished to giv,e, nor have I found any difficulty 
in pointing out to the jury the way in which it bore on the 
issue to be tried by them according to my understanding of 
the law of England; and for these reasons I think that the 
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contro\'ersy supposed to exist between the medical and legal CHAP. VI. 

professions on ·this subject is merely a misunderstanding 
arising partly from the circumstance that the two professions 
look at the matter from different points of view, and partly 
from the fact that the nature of th!l disease was till lately 
very imperfectly understood. 

Practically, there is no doubt that as a general rule madness 
in any of its forms is inconsistent with liability to legal 
pupishment or responsibility, but this is not strictly true. It 
.is the usual but not the invariable or n,ecessary result of 
madness to destroy responsibility i and it is important to bear 
this in mind, for cases might occur in which a man might 
be both mad and responsible. , Suppose, for instance, a very 
wicked man were to be slightly affected with a curable form 
of madness, IlO much so that it was thought desirable not at 
once to restore him to complete liberty, and suppose that, 
presuming on his supposed irresponsibility, he were with 
every circumstance of premeditation and contrivance to 
poison some person on whose death he woulEl inherit a 
fortune. Surely such a. person ought, as by law he would 
be, to be guilty of murder, and responsible for' his act. 

In connection 'with the subject of madness, the effects of 
drunkenness and a.nger may be noticed, each of which has 
something in common with madness. Neither drunkenness 
nor anger can in any case be an excuse for crime, but 
each may have, under certain circumstances, the effect in 
certain cases of a,m~cting the degree of a criminal's guilt. 
Certain forms of provocation have the effect of reducing 
murder to manslaughter, and when any particular intention 
is essential to the commission of a crime, the fact that a 
person charged with the crime was drunk when he com­
mitted it is to be taken into account in considering whether 
he had the intention or not. 

Q 



CHAPTER VII. 

PRINCIPAL AND ACCESSORY. STEPS TOWARDS CRIME­

INCITEMENT j CONSPIRACIES j ATTEMPT. 

CHAP. VII. IN former times the law relating to principal and accessory 
was one of the most intricate parts of the law. It was 
attended with -one very singular circumstance: the law 
applied only to cases of felony. In cases of treason, the 
object was to include as many as possible in guilt, and all 
were accordingly held to be principals. In cases of misde­
meanour, aU· were regarded as principals, because it was not 
thought worth while to make the distinction. In cases of 
felony, there were anciently four degrees in cl:ime. Principals 
in the first degree-those who actually committed the offence; 
principals in' the second degree-those who were present 
aiding or abetting at the actual commission of the offence; 
accessories before the fact-being all who directly or indirectly 
counselled, procured, or commanded the crime; and acces­
sories after the fact-those who received or comforted a 
criminal knowingly, and in order to procure his escape. 
Consequences, all of which have since ceased to follow, 
depended upon the conviction or liability to justice of the 
principal at the" time when it w~ sought to make the 
accessory also liable. It is now sufficient to remark that' 
every person who would have been a principal in the second 
degree, or an accessor! before the fact, is now a principal 
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felon, and is liable to be tried and convicted as a principal CHAP; VII 

felon, whatever may become of the principal felon himself. 
An accessory after the fact is one who receives, comforts, 

or assists a felon in his attempt to escape punishment. Such 
a person is, in all cases whatever, punishable by the law as it 
stands with a maximum punishment of two years' imprison­
ment and hard labour. In the case of murder alone, the 
maximum punishment is ten years' penal servitude. 

There is little interest or curiosity in the law as it stands, 
except in one respect. It affords a strong instance of the 
injury formerly done to the law by its extreme severity. 
When all the parties to a crime were nominally felons, and 
as such were liable to death, it was natural to resort to aU 
sorts of quibbles in order to avoid so terrible a consequence. 
The nature of the old subtleties, so far as I regarded the 
matter as likely to be interesting, is set forth in my History.1 
It is a curious instance of the reasons which made our old 
criminal law intricate and complicated. Every alteration in 
it was made for· some unavowed reason, and had some effect 
other than that which was its professed object. Essentially 
the subject has no special interest. 

I pass now towards those imperfect crimes which con­
stitute the first steps, so to speak, in criminality. These are­
incitement to a crime, conspiracy to commit a crime, and 
attempts to commit crimes which are not in fact committed. 
All such preliminary steps towards crime are, according to 
the law of England, themselves criminal. The exact point 

. at which they become criminal cannot, in the· nature of 
things, be precisely ascertained, nor is it desirable that such 
a matter should be made the subject of great precisioD. 
There is more harm than good in telling people precisely 
how far they may go without risking punishment in the 
pursuit of an unlawful object. 

1 Vnl. ii. pp. 231-240. 

G 2 
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CHAP. VII. The bare formation of a criminal intention is not in itself 
criminal, but this is the last step towards crime of which 
this can be affirmed. 

To incite another to commit a crime is a misdemeanour. 
To agree with another to commit it is a conspiracy. To at­
tempt to commit a crime is to do an act intended to form part 
of a series of acts which, if actually done, would complete 
the crime, but it may be difficult to say precisely what is the 
first step in such a series. A conspiracy is often, pefbaps 
generally inferred from a course' of conduct which shows 
concerted action on the part of a variety of persons who unite 
in the pursuance of some common object. 

In regard to conspiracy, it must be observed that in these 
days all objects of importance are obtained by combination. 
Every trading association, every club, every literary or 
artistic society, is in many respects a conspiracy, and would 
be criminal if the persons concerned in it had in view any 
common illega.l object, either as an end in itself, or as a 
means of gaining other ends, themselves legal or illegal. The 
case of trade unions and the different laws relating to them 
is a standing illustration of the weight and interest attaching 
to this class of offences. I know of no more remarkable 
instance of many of the most interesting features of English 
common and statute law, and of the way in which they are 
called upon to complete each other in different states of 
opinion and under different circumstances.l 

1 History 0/ tM CriminaZ Law, iii. 209-227, but see the whole chapter: 



CHAPTER VIII. 

POLITICAL OFFENCES BY VIOLENCE. 

POLITICAL offences may be divided into two classes- CHAP. VIII. 

namely, first, political offences by open force;' secondly, 
political offences not committed by open force. 

Of political offences committed by open force the principal 
is high treason, an offence which if it is fully successful 
constitutes to a greater or less extent a new departure in 
politics, according to the nature of the objects which the 
traitors have in view. These may of course vary as widely 
as those of the authors of the English Revolution of 1688 
and those of the authors of the various French Revolutions 
which tpok place at the end of the last century and in the 
course of the present one. In all these, however, and in a 
vast number of more or less analogous cases, new systems 
of government have been erected or attempted to be erected 
by open force in a variety of different ways. ' 

The history and the present condition of the law relating 
to treason and analogous offences can hardly be understood 
without reference to nearly the whole of the political history 
of England. 

The law can be traced back to the Norman Conquest, or 
at least to the reign of Henry II. Glanville, who lived in 
that reign, uses language upon the subject repeated with some 
expansions by Bracton in the reign of Henry III. This, 
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CHAP. VIII. again, is no doubt closely connected with the language of the 
statute of 25 Edw. Ill, st. 5, c. 3, which has ever since it 
was passed been the standard authority upon the law of 
treason. 

The statute of 25 Edw. III. appears to have been passed at 
a time when Ed ward III. was at the very height of his 
power, when his title was undisputed, and when no question 
likely to produce excitement of any sort was in agitation. It 
distinguishes only three kinds of treason: (1) compassing and 
imagining the king's death; (2) levying war against the king; 
(3) adhering to the king's enemies. Some minor offences of 
rare occurrence, such as compassing and imagining the death 
of the Prince of Wales, were also declared to be treason, but 
they are now mere historical curiosities. 

Treasonable offences falling short of attempts on the king's 
life are not within the statute, whatever may be their gravity. 
An attempt to depose the king, to imprison him, or even to 
blind or mutilate him, or compel him by threats of such 
-treatment to submit to deposition or minor restraints upon 
his power, are not within the statute,and the same may be said 
of attempts to obtain political objects by attacks upon his 
advisers, counsellors, and ministers. In a word, if the statute 
of Edward III. were construed as extending to the plain 
natural mea,ning of the words only, it would afford no protec­
tion to the sovereign in his political capacity unless his life· 
was exposed to manifest danger, or unless an army were 

. actually brought into the field against him. It is hardly too 
much, indeed, to say that such assistance as the statute would 
give must, if it were strictly construed, be useful only for the 
purpose of punishing either an assassination plot or an un­
successful rebellion after it was over. Preparations for civil 
war in every shape are unmentioned in the statute, and this 
is all the more remarkable as great parts of the reigns of 
Henry III. and Edward II. had been occupied by civil wars. 
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It may be that the statute was mild because the Government CHAP. VIII. 

was unusually strong. The Statute of Treasons was nearly 
(A.D. 1352) contemporary with the Statutes of Labourers and 
Prlllmunire (1351-1353), and the establishment of Justices 
of the Quarter Sessions, the most important legislative 
measures of the time. 

The subsequent history of the law on this subject must 
here be very concisely referred to. A full account of it is to 
be found in my HistO'1'!I 0/ tM Criminal Law. It may be 
summed up in a few words as follows. 

At every important crisis in our history, at the Reforma­
tion, in the time of Elizabeth, in the time of James I., at 
the Restoration, at the Revolution of 1688, at all periods of 
political excitement-in 1780, in 1794, in 1848, for instance­
in a word, whenever there was any cause to apprehend a 
revolution, the definition of treason given in the 25th 
Edw. Ill, has either been' enlarged by construction or bas 
been reinforced by statutes intended to meet temporary 
purposes. The enlarged constructions given to the statute 
must still be regarded as theoretically law, but they have 
been practically superseded by th~ statute 11 Vict. c. 12 
(1848), which makes them statutory felonies punishable with 
penal servitude for life as a maximum punishment; and it is 
by this statute that of late years such offences have been 
usually punished. The result is that the law has fallen into 
this shape, speaking roughly :-High treason is divided into 
three heads-

hilt, compassing and imagining the Queen's death, taking 
the words in a wide but not unnatural sense-that is, as 
including every conspiracy, the natural effect of which may 
probably be to cause personal danger to the Queen. 

SeaYtUl, actual levying of war against the Queen for the 
attainment by open force of public objects. 

Third, political plots and conspiracies intended to bring 
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CHAP. VIII. about the deposition of the Queen, or levying of war against 
her, or the invasion of her territories. These last offences 
are usually punished not as treason but as felony under 
11 Vict. c. 12. 

I pass over with a bare mention, such an unusual form 
of treason as adhering to the Queen's enemies; I may observe, 
however, that its vagueness is a curious proof of the small 
experience which we have had of war. The French and 
German Codes are on this subject much fuller. 

The provisions as to imagining the death of the Prince 
of Wales, the violation of a queen-consort or the wife of the 
heir-apparent, and the killing of the Chancellor and the 
judges in the actual exercise of their duties, are worth 
bare mention only. 

The next most important acts of disturbance of the public 
peace are riots, which are of different degrees of importance. 
If they are committed by a number of persons riotously 
assembled to the number of twelve at least, who continue so 
assembled for an hour after beIng commanded by proclama­
tion to disperse; or if the rioters' demolish or begin to 
demolish any building, they are liable to the most severe 
secondary punishment. If these aggravating circumstances 
do not exist, the offence is a misdemeanour,. punishable, 
as a rule, with a maximum punishment of two years' 
imprisollment and hard labour. 

These laws are sufficient for the suppression of attacks 
by main force upon the public peace, especially when it is 
borne in mind that the law not ()wy sanctions, but requires 
the use of any necessary degree of force, involving, if 
required, military p~wer in its most terrible form for the 
restoration of the peace. Partly from a misunderstanding of 
the Riot Act, partly from the repugnance which for a great 
part of the last century was felt to a standing army, a notion 
prevailed at that time that it was illegal to Ulle military 
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force for the dispersion of a. mob till after a proclamation CHAP. VII[. 

made and the lapse of an hour, but this has been declared on 
the highest authority and 'on several memorable occasions to 
be a. mistake. 

Minor attacks on the public peace are dealt with as 
constituting the common law crimes of unlawful assembly, 
rout, and riot. I have given the definition of these offences 
in my Digest. The crime of unlawful assembly is not difficult 
to define, but it is by no means easy to apply the definition 
to particular facts, for it is not always easy to decide whether 
the conduct of a public meeting is such as to give fum­
minded observers reasonable grounds to believe that it will 
lead to a breach of the peace. 

Of political offences not committed by: open force, the 
only ones of much interest are those which are compre­
'hended in Scotland under the single name of sedition. In 
England they are distinguished as seditious words, seditious 
conspiracies, and seditious libel In each case the words 
spoken or written, or the agreement entered into, must 
be with a seditious intent. The definition given of a 
seditious intent in my Digest is taken principally from a 
statute still in force (60 Geo. III. and 1 Geo: IV. c. 8), and 
partly from other standard authorities, and was accepted by 
the Criminal Code Commissioners of 1878-79 as a sound state­
ment of the law as it stands. Perhaps the most interesting 
chapter in the whole history of the criminal law is that which 
relates to the steps by which the doctrine that a seditious 
intent is essential to seditious libel was introduced into the 
law; and not the least interesting part of the subject is that 
which relates to the difference between seditious motives and 
seditious intentions. ' A mere abstract of it would convey 
little instruction. I have gone into the whole matter at length 
in my History oj tke Criminal Law,l I hope that what is 

1 Vol. ii. c. xxiv. pp.298-895. 
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CHAP. VIII. there said exhibits in full detail the development of a striking 
part of the law of England. It is certainly a curious instance 
(if I am right in my view of the sUbject) of the way in which 
either a legal fiction, or at least a misconception of the prin­
ciples of the law, may be of service in first disguising and 
ultimately removing its harshness. 



CHAPTER IX. 

OF OFFENCES IN WHICH THE NATIVES OF FOREIGN 

COUNTRIES ARE INTERESTED. 

NEXT to offences in which internal domestic tranquillity CHAP. IX. 

is principally concerned are offences in which the natives of 
foreign countries are principally interested. 

Of these, the principal are the violation of the privileges 
of ambassadors, interference in foreign hostilities by· the 
cquipment of expeditions against a friendly Power, equip­
ping ships for such purposes, and in other ways taking part 
in them. To these must be added piracy, slave-trading, and 
the kidnapping of the Pacific Islanders. Most of these 
offences are created by statute, and to all of them a history 
of more or less interest attaches. I have given in my History 
some account of the circumstances which led to each of 
them. Piracy at common law, or by the law of nations, is 
the only one of the offences mentioned which is not created 
by statute. There are singularities connected with the 
offence which I do not think it necessary to go into. The 
most authoritative definition of piracy in English law is 
" robbery at sea," but I think it is easy to show that this is 
too wide in one direction and too narrow in another. If a 
foreign sailor on a foreign ship were to rob another sailor of 
the same nation on the same ship, it would be absurd to call 
him a. pirate, yet such an act would be a robbery at sea; and 
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CHAP. IX. if a piratical vessel were ·to attempt to capture a lawful ship 
and to be Captured herself, it would be strange to describe 
her crew as anything but pirates, yet they would have com­
mitted, not what on shore would have been a robbery, but 
what would have been an assault with intent to rob. 

Many of the statutes relating to piracy are curious relics 
of a past time, especially of the early part of the eighteenth 
century, when the cessation of a war, by throwing privateers 
out of employment, naturally led to piracy; a consequence 
which followed, it is to be hoped for the last time, at the end 
of the great war in 1815, when there was an outburst of 
piracy in the West Indies. 

These are the principal offences which can be committed 
against public and private tranquillity by open force, or 
without open force, at home and abroad. 



CHAPTER X. 

ABUSES AND OBSTRUCTIONS OF PUBLIC AUTHORITY. 

DIRECT attacks upon public authority must, from their CHAP. X. 

nature, be exceptional crimes, and can hardly be committed 
without raising exciting questions alising out of passion-
ate controversies-political, social, and religious. This is 
not the case with abuses and obstructions of public autho-
rity. Such offences have definite degrees of importance, 
and may be viewed as the irregularities naturally to be 
expected in the working of all human institutions. They 
arise in one or the other of the following ways. 

A person invested with public authority may abuse it by 
oppression, by extortion, or by fraud. He may also neglect· 
his duty, or refuse to use bis authority when he is required 
to do so. On the other hand, his lawful orders may be 
disobeyed. A public officer may be corrupted by bribery. 
He may be misled by falsehood, the most aggravated 
fonn of which is peIjury. The execution of lawful orders, 
especially of sentences of courts of justice, may be frus­
trated by various means, such as escapes or rescues, and 
may be anticipated by illegal agreements for compounding 
offences. 

No very minute detail is required in describing these 
various offences. They are fully defined in my lJigest, 
Arts. 118-159. I will make a few remarks on them. 
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CHAP. x. Extortion and oppression by public servants is a crime which 
in our days is difficult to commit and is unlikely to be com­
mitted, for public officers have no longer the individual in­
fluence necessary to its commission, and what they do is for 
the most part done under the fullest possible publicity. 
An unlawful association may, and such associations some­
times do, oppress individuals, but it is difficult to· believe 
that the sort of acts of oppression recorded in old times could 
now occur, except under very exceptional circumstances. 

Frauds by public officers may, of course, occur from time 
to time, but since the time when this was decided to be 
criminal the number of frauds punished in private persons 
has been so much increased that the special liability of 
public servants to such punishment has become comparatively 
unimportant. Thus in the case of Bembridge, which early 
in the century attracted great attention, it was held to be 
criminal in a public servant to make fraudulent entries in 
his accounts, whereby he was enabled to retain laTge sums 
of money in his own custody, and to appropriate the interest 
on them to his own purposes, after they ought to have 
been paid over to the Crown. This would now be a crime 

. in a private perSQn under 38 and 39 Vict. c. 24, s. 2, an 
enactment suggested by a somewhat similar fraud committed 
by one of the clerks of a well-known London bank 

A. neglect or refusal to discharge an official duty may 
be a misdemeanour, as, for example, a neglect to take 
proper steps to put a stop to a riot. These~ and the 
rules that it is a misdemeanour to disobey a la;rul order 
of a competent authority, or to disobey a statutory pro­
hibition, or neglect a statutory command,. are only the 
equivalents of the principle that the law must be obeyed 
expressed in terms of criminal law. 

I may observe in passing that these offences often 
afford· the only means of testing certain rights. ~ A dispute, 



AbustJ and Obstructions oj Public Authority. 95 

.lor iDstance, arose as to the liability of a particular sheriff to CHAP. x. 
execute particular criminals. It waS decided by an indictment 
against him for refusing to do so. 

?assing from abuses by public officers and disobedience to 
them, the next class of offences are those which consist of cor­
ruption by bribery. It is an honourable feature of English 
public life that juuiciai or other official corruption has been in 
practice almost unknown in nearly every period of English 
history. The occasional character of English law gives it one 
remarkable peculiarity. When no statutes are passed for the 
punishment of a particular crime, it is always probable 
that the crime has never attracted sufficient attention to 
provoke special legislation; and this is certainly the case 
with every form of corruption except one-namely, the 
corruption of voters in Parliamentary, and more recently 
in municipal, elections. The sale of offices and the sale 
of interest for the procurement of offices it has been found 
necessary to condemn by statute, but no traces of habitual 
corruption amongst either political or executive officers 
are to be found in the statute-book. A certain number 
of instances of such offences have certainly occurred from 
a time long before the famous case of Lord Bacon. 

The statutes against Parliamentary corruption in all its 
forms have, on the contrary, become so elaborate and 
minute that they afford a nearly perfect specimen of what 
can be done by careful legislation seriously directed against 
habits confessedly injurious to the public, and which the 
public has really decided to put down. 

Justice may be misled as well as corrupted. The prin­
cipal crime 'of this kind is in the present day perjury, 
which is closely connected with a curious though aJmost 
forgotten branch of the history of the criminal law. 

One of the great leading heads of crime in the latter 
part of the Middle Ages was what was known by the 
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CHAr. x. general name of" mair!.tenance." It has now dwindled down, 
to an offence of little importance, and seldom committed. 
I have defined it in my Digest as "the act of assisting the 
"plaintiff in any legal proceeding in which the person· 
"giving the assistance has no valuable interest, or in whfch 
"he acts from any improper motive." The definition is 
,necessarily vague, beca.use the crime is hardly known, but 
it was of the first importance. I have given in my His~ 
tory 1 an account of lIlaintenance in the fourteenth I!-nd fif~ 
teenth centuries. The general charl!-cter of crimes of this 
class appears from one of the recitals in the celebrated 
statute 3 Hen. VII. c. i. It is quoted above. "The King re., 
,. membereth how by ~nlawful maintenances, giving of liveries, 
"sigru! I!-nd tokens, and attainders, by indentures, pro" 
"mises, oaths, writings; or other erp.braceries of his subjects, 
"untrue demeanings of sheriffs in making of :panels and 
" other untrue .returns, by taking of moneys, by fines. by 
"grel!-t riots and unlawful assemblies, the policy and 
"good rule of this realm is almost subdued." The effect of 
this is declared to be "the increase or m\lrders, robberies, 
"perjuries, and unsureties of aU men living." The statute 
then proceeds to empower either the Star Chamber or a 
new body of the same nature to deal with these offences. 
The fact that the Star Chamber did deal with them vigor~ 
ously, and pllt a powerful check on maintenance, is its 'title 
tQ respect and gratitude. 

Maintenance was greatly facilitated and promoted by the 
fact that down to the passing of this Act there was by the 
law of England no such crime as perjury by a witness; 
though Hallam justly describes perjury as "IOOre universal 
and more characterist;ic than others" 1. in the Middle Ages. 
The only form of perjury which was punishable at all was 
perjury by a juror, which was in some cases punishable 

1 Vol. iii. pp. 234-240. I Middle Ag~8, iii. 30, 1855, 
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by the process of attaint, as I have already said. The CHAP. X. 

witness seems hardly to have been regarded by the theory 
of the law as before the court at all. For the satisfaction 
of the jurors no doubt he was sworn, but tbe jurors continued 
to a singular extent to be both juuges and witnesses long 
after they had ceased, in fact, to be witnesses at all. 

The Star Chamber, or the statutory court of Henry VI!., 
by an usurpation founded upon all. obvious misinterpreta­
tion of the statute of Henry VII., first assumed, though 
by slow degrees, the power of treating as a common law 
crime perjury by witnesses. The process is described in detail 
in Hudson's treatise of the Star Chamber, and the autho­
rities are collected in my Historyj.l This has long since 
been confirmed by statute, and the maximum punishment 
of the offence is now penal servitude, or imprisonment 
with hard labour for seven years. It is the only crime 
for which such a term of impnsonm£>nt can now be 
given. 
. The details of this useful and successful usurpation 
of legislative power by the Court of Star Chamber, which 
was afterwards supported by the Court of King's Bench, 
are very curious. They will be found in my History.2 
The offence as now understood is defined in my IJigest, 
Art. 135. The doctrip.e of materiality in perjury deserves 
particular notice. It was, I have no doubt, a relic of the 
ancient law of attaint ignorantly parodied by Coke. Its 
intrinsic absurdity, the stupid way in which it was introduced 
into the law, and the skill with which it was rendered 
inoffensive by judicial construction, are all characteristic 
and instructive. 

The offence of escape is, oddly enough, one of the most 
intricate branches of the law, which, as it stands, is a 
good illustration of its strangely occasional unsystematic 

1 Vol i. pp. 244--248. S Vol. iii. pp. 23()....250. 

H 
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CHAP. X. character, by which the same thing is provided for :rp.any 
times over. I will give a single illustration of the result. 
A, by helping B, confined for murder, to break out of 
Millbank Prison, would be-

(1) An accessory after the fact to the murder, for which, 
by 24 and 25 Vict. c.IOO-IOI, he would be liable to ten years' 
penal servitude. . 

(2) He would be a principal in the second degree in 
prison-breaking, and liable in respect thereof to seven 
years' penal servitude (see au~horities, Digest, p. 153, and 
Art. 18). 

(3) He would commit the offence of rescuing a person com­
mitted for murder, and would be liable to penal servitude 
for life, 25 Geo. II. c. 37, s. 9. 

(4) He would be guilty of an offence against the Millbank 
Prison Act, 6 and 7 Vict. c, 26, s. 22. 

(5) He would be guilty of. an offence under 28 and 
29 Vict. c. 126, s. 37, and liable therefor to two years' 
imprisonment and hard labour. 

These are the principal offences against public officers 
and against the administration of justice. 



CHAPTER XI. 

OFFENCES AGAINST THE PUBLIC INTEREST. 

IN a general sense, all offe.nces may be said to be against CHAP. XI 

the public interest, but most of them are directed against 
some particular person, who is injured in his person, repu-
tation, or property in some direct manner; as, for instances 
by the infliction of a bodily injury, by robbery, or by arson. 
The crimes of which I am now about to speak do not, as a 
rule, affect anyone in particular, but are punished because 
of the harm they are considered to do to some of the great 
interests of life. 

The first, and in some respects the most curious of 
all, are what I have classed under the head of undefined 
misdemeanours,! a name which I have employed to de­
signate acts mischievous to the public, which are punish­
able by no known or express law, but which appear to be 
such violations of the public interest or the public sense 
of propriety, or such outrages upon the great principles on 
which society is founded, that impunity should not be per­
mitted to them. Such acts are usu~y done by several 
persons acting in concert, and .are indicted as conspira­
cies; and instances have occurred in which the quasi­
legislative power, which is ~xercised in declaring such con­
duct for the first time to be criminal, has been well and 

1 Digest, Art. 160. 

H 2 
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CHAP. XI. wisely exercised. The creation of the offences of perjury 
and obscene libel are instances; but it appears to me that 
such a power ought to be exercised with the greatest 
reluctance and caution, and I have acted on this view on 
several occasions of some interest. For, instance, I held in 
the case of a man who burnt his child's body in a manner 
not amounting to a public nuisance, that he was guilty 
of no legal offence, and I should fully have accepted the 
consequence, which was put by way of a reductio ad absurdum 
in a Parliamentary discussion on the subject, that canni­
balism was not a crime. I also was of opinion that a man 
who wilfully infected his wife with a foul disease could 
not be convicted of unlawfully inflicting grievous bodily 
harm upon her, or of any other offence known to the law. 

I will not dwell upon the subject, but will content myself 
with a reference to the authorities referred to in the note 
on Art. 160 of my IJigest, and to. some observations in my 
History 1 on the elasticity of the common law. 

The first great interest which the criminal law pro­
tects or tries to protect is religion. The efforts which have 
been made to do so are of the deepest historical interest. 
A full account of them will be found in my History of the 
Criminal Law.i A statement of the existing law, which 
however, consists of a few obsolete statutes and a common 
law doctrine to the last degree doubtful, and whiqh I think 
is capable of being used only for bad purposes, will be 
found in my Digest, Arts 161-167. The only offence against. 
religion which can be described as a living part of the 
criminal law is the offence of disturbing public worship. 

The history of these pffences is, in a highly condensed 
form, as follows. 

The ecclesiastical courts were at the Conquest 
separated from the temporal courts and made independ-

l Vol. iii. p. 851, &c. I yol ii. pp. 896-497. 
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ent in their own sphere, the most important part of CHAP. Xl. 

which was dealing with sins as such by punishments 
intended for the good of the souls of the persons punished 
-the infliction, namely, of different forms of penance. 
This system was worked by putting suspected persons 
upon their oaths as to the matters to be inquired into, and 
s~ntcncing them on conviction. It applied specially to all 
sexual immorality. This ordinary well-established ecclesiasti-
cal jurisdiction continued in full force down to the year 1640, 
and for reasons which can still be explained and illustrated, 
at length excited passionate hatred, which was much in-
tensified by the proceedings of the different Courts of 
High Commission (rom the time of Queen Elizabeth till 
the reign of Charles I. The final result was the Act of 16 
Chas. I. e. 11 (A.D. 1640), which put an end for twenty-one 
years to the ecclesiastical jurisdiction, though on the 
Restoration it was re-established in a much milder form, in 
which it still retains a shadowy existence. 

To some small extent the old ecclesiastical courts 
were superseded by statute law, as in particular in deal­
ing with witchcraft, which was the subject of punish­
ment by Act of Parliament from 33 Hen. VIII. c. 8 (1541) 
till 9 Geo. II. c. 5 (1736). Witchcraft then ceased to be 
even an ecclesiastical offence. 

The ordinary ecclesiastical courts were, however, far too 
weak to deal with the tremendous question of heresy, 
which fell prima facie under their jurisdiction. One well­
known 'case is mentioned by Bracton in the thirteenth 
century, of a deacon" qui se apostatavit pro quadam Judre~," 
and was burnt j but heresy was all but absolutely unknown 
in England till the latter part of the fourteenth century. At 
that time, in consequence of the preaching of Wicliffe's 
doctrines, passionate efforts were made to find legal means of 
burning persons adjudged by the clerical power to be heretics. 
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CHAP. XI. These efforts were carried so far as to bring about the 
forgery of an Act of Parliament,l and to procure the burn­
ing of William Sawtre as for heresy by a writ called the 
writ De HlBretico Comburendo, which I believe to have been 
a wholly unauthorized exercise of a prerogative invented 
for the occasion.2 

These disgraceful measures were followed by two statutes, 
2 Hen. IV. c. 15 (1400) and 2 Hen. V. c. 7 (1414), the 
effect of which was that the bishops' courts obtained autho­
rity to declare anyone to be a heretic of whose doctrines 
they disapproved, and to call upon the sheriff to burn him. 
These Acts continued in force till 1533, when various 
changes (the Act of the Six Articles, ~1 Hen. VIII. c. 14 
(1539), for one) were introduced. In some ways the last­
mentioned Act was severe, but it greatly narrowed the 
powers given by the Acts of 1400 and 1410, which allowed 
the ecclesiastical judges to define heresy as they pleased, 
whereas Henry VIII.'s statutes, strange and harsh as they 
are, do give a sort of definition of it as consisting in certain 
definite opinions. They also substituted a mode of proce­
dure, of which Hale describes the effect as being to make 
heresy" in a great measure a secular offence." 

Edward VI. restored what was understood after the burn­
ing of Sawtre to be the common law-that is to say, the 
common law with the additio.n of the supposed writ])e HlB1·etico 
Comburendo, under which two executions at least, those of 
Jean Bocher and George Van Paar, took place in· Edward's 
reign. Mary restored the Acts of 1400 and 1410; and it 
was under their provisions tha.t the great persecution of 
1555 and the following years took place; and Elizabeth 
repealed the whole of both her sister's and her father's 
legislation. When the High Commission was establi.shed, 

1 Hi8tory of tM Oriminal Law, vol. ii. p. 443. 
2 Ibid., vol. ii. pp. 447-448. 
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its powers as to defining heresy were practically almost CHAP. XI. 

taken away,1 but the writ])e Halretico Comburendo was still 
kept alive for the suppression of Anabaptists or Unita~ 

nans, a few of whom were burnt in the sixteenth century, 
and two as late as 1610-one, Legate, by an act of shame~ 
ful illegality, and merely to please the fanatical or, rather, 
pedantic animosity of James I.; and another, Wightman, at 
about the same time, of whom little is known. These were 
the last executions for hereRY in England. The writ])e 
Hal'retico Comburendo was expressly abolished in 1677 by 
29 Chas. IL c. 9. 

The old offences against religion thus became obsolete 
by the year 1677, but a new one of some importance 
was invented at about the same· time. This was the 
offence of blasphemous libel, to which may be added that 
of blasphemous words. These offences were originally 
punishable either by the ecclesiastical courts or by the 
Star Chamber, or Court of High Commission, but the 
ecclesiastical courts were disabled by the abolition of the 
e:x-oficio oath. The Courts of High Commission and Star 
Chamber were abolished; the Court of King's Bench took 
up some of their principles and practices, and treated on 
several occasions blasphemous words and libels (as also 
obscene libels) as offences against good order and good 
manners, and also as attacks upon religion, which was to 
be protected as one of the safeguards of society. The 
extent to which the law as it st.ands does in fact condemn 
the denial of the fundamental doctrines of religion, and 
t~e extent to which it is confined to the prohibition of 
indecency of language, is a matter of dispute on which I 
llave expressed my views else,,:here. It is not necessary 
here to give any minute account of the maUer.s 

1 HisturyDjtM CrimillaZ Law, vol ii. p. 461. 
D Ib-id., vol. ii.- pp. 469-476; see also Dote 2 in my Digut, Art. 161. 
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CHAP. XI. - The Acts which at different times were passlld for the 
security and maintenance of the ~stablished Church, and 
for the restriction by tests and disabilities of Dissenters 
and Roman Catholics, belong rather to the political history 
of the country than to the history of the criminal law. 
Some account of them, however, will be found in my 
Historyp 

OJ!'FENCES AGAINST MORALITY.-Crimes are, as a 
general rule, immoral actions, but it is only in a few cases 
that they are punished because· they are immoral I~ the 
great majority of cases an immoral act is punished as a 
crime only when it involves an outrage on some particular 
person. 

The· subject is not a pleasant one, and it involves little 
curiosity or interest. The offences referred to in Arts. 
169 and 169A were, I believe, originally of ecclesiastical 
cognizance, and were first legislated against in 1533 by 
25 Hen. VIII. c. 6.' Public acts of indecency and obscene 
libel were formerly punished by the ecclesiastical courts, but 
more lately by the Court of King's Bench. By far the most 
important Act of this kind is the Criminal Law Amendment 
Act of 1885 (48 and 49 Vict. c.49). To what extent it has 
effected any improvement in'morality is a matter of great 
doubt, but it has been in operation for only five years, 
and opinions must naturally differ. That it has in some 
important respects amended the previous procedure in such 
matters does not admit of a doubt. 

COMMON NUISANCEs.-Nuisance nocument·um is etymo­
logically a word of the widest possible meaning. It might 
be used so as to cover all manner of crimes, and might so 
have been nearly as useful to lawyers desirous of giving a 
wide sweep to the criminal law as the words libel or coo-

l Vol. ii. pp. 476-494. 
I History of eM CrimimlZ Law, vol. ii. pp. 429-4.80. 
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spiracy. In fact, the word has been practically harmless, CHAP. XI, 

its ordinary meaning having been fairly maintained. It is 
an act not warranted by law, or an omission to discharge 
a legal duty, which inconveniences the public in the ex-
ercise of rights common to all Her Majesty's subjects. 
The following familiar instances set the matter in a clearer 
light. The public have a right to breathe the air in a 
natural and unpolluted state. ·A man who makes foul or un-
wholesome smells commits a nuisance unless he can justify 
or. excuse himself. The public have a right to pass safely 
along public highways without danger or interruption. A 
person whose duty it is to repair the roads, and who· fails 
to. do 80, whereby their safety or convenience is seriously 
uiminished, commits a nuisance. The public have a right 
to be undisturbed by riotous or disorderly proceedings 
and collections of ill-conducted people. Those, there-
fore, who gather together collections of disorderly persons 
commit a nuisance. In accordance with this principle, 
brothels, g:tming-houses, betting-houses, and disorderly 
places of entertainment are declared by statute to be 
common nuisances. Acts tending to spread infectious 
diseases and the like are common lluisances. On the 
other hand, an interference with a private right of way, or 
noises made by a man in his own house to the annoyance 
of his neighbour only, are not public nuisances, which are the 
subject of indictment, but only' private wrongs, for which the 
remedy is by an action for a nuisance or by injunction. 

It is highly characteristic of our law that the common 
method of deciding upon the existence of a considerable body 
of liabilities is by indictments for the offence of not dis­
charging them. An indictment for not repairing a road, for 
inst/tnce, is the common way of deciding whether the liability 
to repair it exists. This is the point at which the criminal 
law and the law which protects civil li.ghts practically 
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CUAP. Xl run into each other. It is also the appropriate manner of 
deciding upon questions which in some countries would 
depend upon the discretion of the police authorities. I 
have known ~f a case in which it was proposed to hold a 
great dog show, which, no doubt, would have pleased and 
interested a large number of perSons; but the scheme was 
given up because a lawyer's clerk threatened an indictment 
for nuisance, because the d~gs would disturb his night's 
-rest. This, again, is very characteristic of the way in 
which English law protects on occasion the rights of poor 
and obscure people by decisive means. 

Another remarkable matter in connection with the 
law of nuisances is the nature and extent of the limita­
tions upon it. To a considerable extent the law upon the 
subject is made up of compromises. It is said in an old 
case in regard to candle-making in a town, "Le utility del 
"chose excusera Ie noisomeness del stink"; and a law which 
required in a large town the quietness and purity of air 
which may be fairly expected in the country would be absurd, 
and inconsistent with the common interest. This principle 
is unquestionable law, but it requires great care and con­
sideration in its application, for it is limited by others 
which are not obviously and perhaps not really consistent 
with it on all occasions. 

In 'considering whether a thing is or is not a public 
nuisance, the following principles must, amongst others, 
be borne in mind. A jury is not entitled to sum up the 
conveniences and inconveniences to the public of a. given 
act or omission, and to pronounce it to be or not to be 
a nuisance according to the result. Striking illustrations 
of this are given in the two well-known cases of the tele­
graph-pole 'and a tramway not authorized by Parliament. A 
telegraph-pole which occupied a certain part ora public 
hig~way caused no perceptible inconvenience· to anyone, 
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and was a necessary part of an apparatus which was, no CHAP. XI 

doubt, as a whole, highly convenient. In the absence of 
express Parliamentary sanction, it was, however, held to be 
a nuisance because it was inconsistent with an unqualified 
right possessed by every member of the public to pass 
and repass over the space which it occupied. l So of the 
tramway, which, though it may have been a. convenience 
on the whole to passengers, interfered with the unqualified 
right of every person to use every part of the road for 
traffic at all times.! 

The question whether the use cf a. road or river 'is inter­
fered with, in fact, may have light thrown upon it by the 
effect of smiths, embankments, and the like; but if the 

,interference is admitted, Parliamentary sanction for them is 
required. 

It is also to be remembered that it is part of the de­
finition of a nuisance that the act or omission by which it is 
constituted must be unlawful. Parliament' frequently autho­
rizes what, without its authority, would be unlawful acts. 
Such, however, as are authorized cease to be nuisances. A 
strong illustration is to be found in the case of a rail­
way which was authorized by statute, and frightened horses 
and otherwise interfered' with the ordinary traffic on a 
neighbouring road. This was held not to be a nuisance. 

1 R. fl. United Kingdom Telegraph Company, 3 F. and F., 73. 
• R. fl. Train, 2 B. and S •• 640. 



CHAPTER XII. 

OFFENCES AGAINST TSE PERSON-CASES OF JUSTIFIABLE 

AND EXCUSABLE FORCE AGAINST THE PERSON; CASES OF 

NEGLIGENT OFFENCES AGAINST THE PERSON. 

CUAP. XII. IN the previous chapters I have given an account of 
what appeared to me to require notice in regard to Cl'imes 
against public tranquillity, by violence or without violence; 
crimes in which foreign countries are interested; crimes 
committed by and against public officers; crimes against 
religion and morals; and public nuisances,-all of which 
have the common character of being directed against the 
public, or some part of it, rather than against :particular 
individuals. 

I now come to consider common offences against indi­
viduals. Nearly all of these-I think I may say all of any 
importance or of ordinary occurrence-are punished by 

. the 24 and 25 Vict. c. 100, c. 96, c. 97, c. 98, c. 99, or c. 100, 
the five Consolidation Acts which form the nearest approach 
contained in our law to a Criminal Code.1 In general, these 
Acts speak for themselves~ and need little explanation. This 
is particularly true of c. 97, relating to offences of which 
arson may be taken as the type; c. 98, relating to forgery; 
and c. 99, relating to offences against the coinage; but the 

1 24 and 25 Vict. c. 96, theft; c. 97, malicious injuries to property j c. 98, 
forgery j c. 99, coinage j 0. 100, the person. 



Qlfences against the Person. 109 

law which deals with offences against the person (a. 100) CIIAP. XII 

assumes in the reader a previous knowledge of the doctrines 
of the common law relating to the employment of force agai~st 
the person of another, and of the common law definitions of 
certain crimes which the Act punishes but does not define. 
I proceed to consider the principles by which these matters 
are regulated. 

The first general principle which runs through the whole 
law on this subject is that any interference whatever with 
the person of another, or with his personal liberty, requires 
special justification. The general rule is that everyone is 
entitled to be free from all bodily harm voluntarily inflicted, 
and fmm all restraint, either by mechanical weans or by 
threats or the show of force, from going to any place to 
which he has a lawful right to go, or being in any place in 
which he has a lawful right to be. The protection of the 
law extends to some cases in which negligence, and even to 
cases in which accident, causes bodily harm. 

This general principle is accompanied.by another equally 
general. It is that, even in cases in which the application 
of force to the person· of another is on any ground justi~ 

fiable, such force.as is reasonably necessary for the purpose 
which justifies it is all that can be justified, and that any 
excess is unlawful 

These principles are assumed in all cases, but are no­
where explicitly stated in an authoritative shape; but it 
is necessary to state them explicitly, in order to state in a 
clear and systematic way the principles which apply to the 
subject. 

There are two general heads under which all cases of 
the justifiable employment of force against the person of 
another may be classed. The first is force used either in 
the execution of legal proceSIi\ or in the prevention of 
crime in various forms. The second is the case of private 
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CHAP. XII. defence in the large sense of the word-that is to say, in 
a sense which includes not merely the defence of the 
person from violence, but the assertion by force of any 
right which is allowed by law to be so asserted or pro­
tected. I include under the expression, for instance, not 
only the act ofa man who forcibly resists a trespasser 
seeking to enter upon his land, but also the act of an 
owner who forcibly eje.::ts a trespasser who has entered 
upon it. 

For the sake of brevity, the two may be called force in 
aid of justice and force in private defence. These two forms 
of lawful force to a considerable extent run into each other, 

. for an act may fall under both heads. Thus, summary arrest 
is for certain crimes a form of legal process. A man who· 
arrests a burglar is at once preventing a crime, arresting 
a criminal, and, it may be, defending himself from violence; 
and of course the effect of the union of these different 
characters is to give the person in whom they are united 
all the rights which he would have in anyone of them. 
In order to be understood, however, they must be considered 
separately. 

FORCE JUSTIFIABLE IN AID OF JUSTICE.-This is of 
two kinds-namely, (1) force used in the execution of 
the law, and (2) force used for the suppression of violent 
crime .. 

(1) Force used in the execution of the law may be used 
for a great variety of purposes. Common illustrations are 
the execution on criminals of legal sentences, and the en­
forcement of legal decisions in civil cases, as, for instance, 
by giving possession of land to the successful party in a law­
suit, or by the removal of a structure decided to be a public 
nuisance. But all these cases depend upon one plain prin­
ciple : whatever may be the object to be obtained, the right 
and duty of the proper executive officer is to obtain it 
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by the use of any kind and amount of force which may be CHAP. XU. 

necessary for that purpose. The amount and kind of force 
to be used can be limited only by the resistance opposed to 
it. The plain duty of the executive power is to overcome 
that resistance at whatever risk. 

(2) The use of force for the suppression of crimes of vio­
lence has given rise to many questions of interest con­
nected principally with cases in which the crimes suppressed 
were regarded with sympathy, and in some cases with appro­
val, by those who were opposed to their suppression. Un­
lawful assemblies and riots are judged of in a very diffel'ep.t 
way by people of different political and social views. I have 
considered the most important of these questions as carefully 
as I could in different parts of my Histo'I"!J oj the Criminal 
Law, where I have traced the history of the law on the 
subject and the legislation relating to it from the first insti­
tution of watchmen to the organization of the modern police 
force, and the gradual establishment of what is, in fact 
though not in form, a standing army. 

The following pages are partly quoted and partly condensed 
from my HistfYI"J/. 

The common law right and duty, not only of the con­
servators of the peace, but of all private persons (accord­
ing to their power), to keep the peace and to disperse and, 
if necessary, to arrest those who break it, is obvious and 
well settled, but it is also obvious that it can hardly be 
discharged to advantage without special statutory power. 
In the earlier stages of our history the power and turbulence 
of the nobility was so great that private war was all but 
continual, and the preservation of the peace by force of 
arms was the first duty of all rulers. Violence in all its 
forms was so common, and the suppression of force by force 
so simple a matter, that special legislation did not ,appear 

1 Hi8tory of the Criminal Law, vol i. Pl'. 184--200. 
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CHAP. XII. necessary in very early times.1 The earliest express recog­
nition by statute of this state of things to which I can 
refer occurs in the Statute of Treasons. Mter defining 
treason positively, the statute proceeds to say what shall 
not be held to be treason. f' And if percase any man of 
"this realm ride armed covertly" (it should be translated 
"openly," the French is "descovert") "or secretly with 
"men of arms against any other to slay him, or rob 
"him, or take him, or retain him till he hath made fine 
" or ransom for to have his deliverance, it is not the 
"mind of the king nor his council that in such case it 
"shall he judged treason, but shall be judged felony or 
"trespass according to the laws of the land of old time 
"used, and according as the case requireth." In other 
words, private war, whatever else it may be, is not 
treason.2 

A history of the legislation of the fifteenth and sixteenth 
centuries, is followed by an account of the existing law on 
the subject. 

At the beginning of the eighteenth century was passed 
the famous Act, 1 Geo. I. st. 2, c. 5, still in force, and 
commonly known as the Riot Act. It increases the severity 
of the .Tudor Acts (which expired a:t the death of Eliza­
beth) by making it felony without benefit of· clergy for 
twelve rioters to continue together for one hour after the 
making by a magistrate of a proclamation 8 to them to 

1 See, however, 1 Edw. I. st. 1 (1279), as to coming armed to Parliament, 
and 33 Edw. I. st. 2 (1304), a definition of consphators. 

I History of the Criminal Law, vol i. p. 201. \ 
a .. Our Sovereign Lady the Queen chargeth and commandeth all persons 

.. being assembled immediately to disperse themselves, and peaceably to de· 

.. part to their habitations or to their lawful business, upon the pains con­

.. tained in the Act made in the first year of King George for preventing 

.. tumults and riotO)lS assemblies. God save the Queen." The making of 
this pl'oclamation is commonly, but very incorrectly, called reading the Riot 
Act. 
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disperse. It then requires the magistrates to seize and CIlAI'. XII. 

apprehend all persons so continuing together, and it pro-
vides that if the persons so assembled, or any of them, 
"happen to be killed, maimed, or hurt, in dispersing, 
.. seizing, or apprehending, or endeavouring to disperse, 
.. seize, or apprehend them," the magistrates and those 
who act under their orders snail be indemnified. As a 
standing army had come into existence before this Act 
passed, the effect of it was that after making the procla-
mation and waiting for an hour the magistrates might 
order the troops to fire upon the rioters or to charge them 
sword in hand. To say so in so many words would, no 
doubt, have given great offence, but the effect of the in-
direct hint at the employment of armed force giv,en by 
the statute was singular. It seems to have been generally 
understood that the enactment was negative as well as 
positive; that troops not only. might be ordered to act 
against a mob if the conditions of the Act were complied 
with, but that they might not be so employed without the 
fulfilment of such conditions. This view of the law has 
been on several occasions decided to be altogether erroneous. 
The true doctrine on the subject was much considered, 
both in the case- of Lord George Gordon's Riots in 1780, 
and in the case of the Eristol Riots in 1831. It may 
be shortly stated as follows. The fact that soldiers are 
permanently embodied and subjected by the Mutiny 
Act to military discipline, and bound to obey the lawful 
orders of their superior officers, does not in any degree 
exempt them from the obligation incumbent on all Her 
Majesty's subjects to keep the peace and disperse unlawful 
assemblies, On the contrary, it gives them special and 
peculiar facilities for discharging that duty. In a case 
of extreme emergency they may lawfully do so without 
being required by the magistrates. In: the words of Lord 

I 
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CHAl'. XII. Chief Justice Tindal,! in his charge to the grand jury at 
Bristol, January 2nd, 1832 :-" The law acknowledges 
"no distinction between the soldier and the private in­
" dividual. The soldier is still a citizen, lying under the 
"same obligation and invested with the same autho­
"rity to preserve the peace of the king as any other 
" subject. If the one is bound to attend the call of the 
"civil magistrate, so also is the other. If. the one may 
"interfere for that purpose when the occasion demands 
"it, without the requisition of the magistrate, so may 
"the other too. If the one may employ arms for that 
"purpose when arms are necessary, the soldier may do the 
"same. Undoubtedly, the same exercise of discretion which 
"requires the private subject to act in subordination to 
"aI,ld in aid of, the magistrate rather than upon his own 
"authority before recourse is had to arms, ought to operate 
"in a still stronger degree with. a military force. But 
"where the danger is pressing and immediate; where a 
"felony has actually been committed or cannot otherwise 
•• be prevented, and from the circumstances of the case 
"no opportunity is offered of obtaining a requisition ,from 
"the proper authorities, the military subjects of the king, 
"like his civil subjects, not only may but are bound, 
"to do their utmost of their own authority to prevent 
"the perpetration of outrage, .to put down riot and .tumult, 
"and to preserve the lives and property of the people. 
"Still further, by the common law not only is each private 
.• subject bound to exert himself to the utmost, but every 
"sheriff, constable, and other peace officer is called upon 
"to do all that in them lies for the suppression of riot, 
"and each has authority to command all other subjects 
"of the king to assist them in that under the king." 

The result of this view of the subject is to put soldiers 

i Ii C. and P., 261, &c. 
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acting under the orders of their military superiors in an CHAP. XII. 
awkward position. By the ordinary principles of the com-
mon law they are, speaking generally, justified only in 
using such force as is reasonably necessary for the suppres-
sion of 3. -riot. By the Mutiny Act and the Articles of 
War they are bound to execute any lawful order which 
they may receive from their military superior, and an 
order to fire upon a mob is lawful if such an act is 
reasonably necessary for the dispersion of rioters. If not 
reasonably necessary, it would not be a. lawful order. The 
hardship upon soldiers is, that, if a- soldier kills a man 
in obedience to his officer's orders, the question whether 
what was done was more than was reasonably necessary 
has to be decided by a jury, probably upon a. trial for 
murder j whereas, if he disobeys his officer's orders to fire 
because he regards them as unlawful, the question whether 
they were unlawful as having commanded something not 
reasonably necessary would haye to be decided by a court-
martial upon the trial of the soldier for disobeying orders, 
and for obvious reasons the jury and the court-martial are 
likely to take different views as to the reasonable necessity, 
and therefore as to the lawfulness, of such an order. 

I do not think, however, that the question how far supe­
rior orders would justify soldiers or sailors in making an 
attack upon civilians has ever been brought before the 
courts of law in such a manner as to be fully considered. 
and determined. Probably upon such an argument it 
would be found that the order of a military superior would 
justify bis inferiors in executing any orders for giving which 
they might fairly suppose their superior officer to have 
good reasons. Soldiers might reasonably think that their 
officer had good grounds for ordering them to fire into a 
disorderly crowd which to them might not appear to be 
at that moment engaged in acts of dangerous violence, 

I 2 
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CHAP. XII. but soldiers could hardly suppose that their officer could 
have any good grounds for ordering them to fire a volley 
down a crowded street when no disturbance of any kind 
was either in progress or apprehended. The doctrine that 

. a soldier is bound under all circumstances whatever to 
obey his superior officer would be fatal to military dis­
cipline itself; for it would justify the private in shooting 
the colonel by the orders of the captain; or in deserting 
to the enemy on the field of battle on the order of his im­
mediate superior. I think it is not less monstrous to sup­
pose that superior orders would justify a soldier in the 
massacre of unoffending civilians in time of peace, or in 
the exercise of inhuman cruelties, such as the slaughter of 
women and children during a rebellion. The only line 
that presents itself to my mind is that a soldier should 
be protected by orders for which he might reasonably 
believe his officer to have good grounds. The inconvenience 
of being subject to two jurisdictions, the sympathies of 
which are not unlikely to be opposed to each other, is 
an inevitable consequence of the double necessity of pre­
serving on the one hand the' supremacy of the law and 
on the other the discipline of the army.l 

Beyond the employment of the ordinary forces of the 
Crown for the suppression of a riot lies a proclamation 
of martial law. This has never occurred in England since 
the Civil War", in Charles l.'s time j but the prerogative 
of proclaiming it has been asserted in Ireland on several 
occasions, for the last time, I think, in 1833 (3 and 4 
WilL IV. c. 4), and it was used in the most vigorous 
way for the suppression of the Rebellion of 1798. It 
has also taken place on several occasions in the colonies 
and in India. Of -the legal effects of a proclamation of 
martial law I have given a full account in my History.! 

I Hiistory oj lite Criminal Law, vol. i. pp. 202-206. 9 Vol. i. pp. 207-216. 
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The result of it is thus summed up on p. 215:....!... CHAP. XII. 

(1) Martial law is the assumption by officers of the Crown 
of absolute power, exercised by military force, for the sup-
pression of an insurrection, and the restoration of order 
and lawful authority. 

(2) The officers of the Crown are justified in any exertion 
of physical force, extending to the destruction of life and 
property to any extent, and in any manner that may be 
required for the purpose. They are not justified in the 
use of cruel and excessive means, but are liable civilly or 
criminally for such excess. They are not justified in 
inflicting punishment after resistance is suppressed, and 
after the ordinary courts of justice can be reopened. 

The principle by which their responsibility is measured 
is well expressed in the case of Wright v. Fitzgerald.l 

Wright was a French master of Clonmel, who, after the 
suppression of the Irish Rebellion in 1798, brought an 
action against Mr. }"itzgerald, the sheriff of Tipperary, 
for having cruelly flogged him without due inquiry. Mar­
tial law was in full force at that time, and an Act 'of 
Indemnity had afterwards been passed to excuse all breaches 
of the law committed in the suppression of the rebellion. 
In summing up, Mr. Justice Chamberlain, with whom 
Lord Yelverton agreed, said:-

"The jury were not to imagine that the Legisla­
.. ture, by enabling magistrates to justify under the In­
U demnity Bill, had released them from the feelings 
"of humanity, or permitted them wantonly to exercise 
"power, even though it were to put down rebellion. 
"They expected that in all cases there should be a 
"grave and serious examination into the conduct of the 
"supposed criminal, and every act should show a mind 
"intent to discover guilt, not to inflict torture. By exami-

I 27 St. Tr. 765. 
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CHAP. XII. "naHon and trial he did not mean that sort of examina­
"tion and trial which they were now engaged in, but 
ee such examination and trial the best the nature of the 
"case and existing circumstances should allow of. That· 
"this must have been the intention of the Legislature was 
"manifest from the expression • magistrates and all other 
" e persons,' which provides that as every man, whether magis­
"trate or not, was authorized to suppress rebellion, and 
"was to be justified by that law for his acts, it is required 
" that he should not exceed the necessity which gave him that 
" power, and that he should show in his justification that he 
" had used every possible means to ascertain the guilt which 
"he had punished, and, above all, no deviation from the com­
" mon principles of humanity should appearin his conduct." 

Wright recovered £500 damages, and when Mr. Fitz­
gerald applied to the Irish Parliament for an indemnity 
he could not get one. 

(3) The courts-martial, as they are called, by which 
martial law, in this sense of the word, is administered, 
are not, properly speaking, courts-martial or courts at 
all. They are merely committees formed for the purpose 
of carrying into execution the discretionary power assumed 
by the Government. On the one hand, they are not 
obliged to proceed in the manner pointed out by the Mutiny 
Act and Articles of War. On the other hand, if they do 
so proceed, they are not protected by them as the members 
of a real court-martial might be, except so far as· such 
proceedings are evidence of good faith. They are justified 
in doing, with any forms and in any manner,. whatever 
is necessary to suppress insurrection, and to restore peace 
and the authority of the law. They are personally liable for 
any acts which they may commit in excess of that power, 
even if they act in strict accordance with the Mutiny Act 
and Articles of War. 
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As for the use of force for the purpose of preventing CllAP. XII. 

crimes of violence of the common kind, and for the purpose 
of apprehending persons who commit them, the law re-
quires an historical as well as a systematic explanation. 
I have mentioned in my History 1 the steps by which the 
great prerogative of keeping the peace was at first exercised 
locally by the sheriffs and constables; how the coroners were 
added about the end of the twelfth century; and how the 
ancient system was. completed by the appointment of jus-
tices of the peace under various statutes passed in the 
reign of Edward III. I have also referred to. the ancient 
institutions of frankpledge, hue and cry, the Assizes of. 
Northampton (A.D. 1166) and Clarendon (A.D. 1176), the 
Assize of Arms (A.D. 1181), and the eyres of the justices, as 
described by Bracton. All these laws and institutions are 
proofs that from the very earliest period of English history 
one of the first objects of the law was to secure the in-
stant and summary arrest of criminals by the force of the 
neighbourhood, which was justified in using violence to 
any extent in. arresting them or preventing their escape. 
The various institutions which I have mentioned became 
superannuated, and are now superseded by the police sys-
tem established by numerous statutes, the first of which was 
passed in 1829, viz. 10 Geo. IV. c. 44, which constitutes 
the Metropolitan Police District. 

Every one of these laws and institutions assumes and rests 
upon the principle that everyone may, and that all officers 
of justice must, arrest a felon in a summary way as soon 
as he has notice of his crime, using any required degree 
of force for that purpose, and for the purpose of preventing 
his escape, even if it extends to the use of deadly violence, 
and actually kills. Of course, in the present day, such ex­
treme cases do not occur, but the language u;ed by Hale 

1 Vol. i. Pl'. 184-200. 
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CHAP. XlI. and other authorities, and justified by a consideration of 
the institutions with reference to which it was used, would 
justify a person whose pocket was picked, or indeed anyone 
who tried to arrest the thief, in shooting or stabbing him if 
he could not otherwise be prevented from getting into a 
crowd in which he would escape. 

I do not think it necessary to enter minutely upon the 
question what are the offences for which summary arrest 
is permitted. They are enumerated, and the authorities re­
specting them are given, in. my IJigeJJt 0/ Procedure, .Arts. 
96-98. They show in what respect a police-constable's posi­
tion differs from that of an ordinary person. I do not think 
it has ever been decided that a summary arrest under the 
provisions of a statute for misdemeanour may be e~ecuted 
with the same unrestricted violence as an arrest for felony. 
Granting tMt it ts Li.wful to fire a rifle at a boy who steals 
a handkerchief and runS away. too . quickly to be otherwise 
stopped, I am not sure that this would be held to be true 
of a. boy found by the owner unlawfully and maliciously cut­
ting a. stick from his he~ge or taking his gate off its hinges.1 

The law as to felonies might advantageously, I think, be 
limited in several ways, and it might possibly be held 
that some such limitations would be recognized if the case 
arose. 

THERIGHT OF PRIVATE DEFENCE.-Many cases of private 
defence are, as I have already pointed out, cases of violence 
in support of justice; and in cases where the two coincide, 
the justification of violence being in support of justice is tbe 
best to be relied upon, as it is the more emphatic and per­
emptory of the two. If a man attempts to rob another by 
violence, and the person assaulted shoots him, the fact that 
the shootin~ was for the prevention of a felony and for the 
arrest of the felon is a complete defence j though on a variety 

1 24 and 25 Viet. c. ~7, SII. 25 and 61. 
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of possible grounds it might be difficult to prove that if CHAP. XII. 

the act were regarded as one of mere self-defence it was 
not excessive. 

For this reason it wi,ll be unnecessary to deal in this place 
with those acts of private defence which may be justified on 
the ground that the person against whom violence is used 
is a criminal It will be enough to say something of acts of 
private defence in cases which do not arise out of crime. 
They may be divided into' three classes:-

(1) Defence against violence to the person of the man 
who defends himself. 

(2) Defence against the invasion of his proprietary rights. 
(3) Forcible assertion of his proprietary rights. 
Private defence against personal violence can very rarely 

occur except in cases of crime, for it. is difficult t~ put a 
case of personal violence which is neither justifiable nor 
criminal. The only one at all likely to happen which occurs 
to me are cases of mistake or madness. A man might, no 
doubt, attack another under the impression that he was a 
robber, or a. madman might attack another in a frenzy. In 
each of these cases the right of the person assaulted would be 
the same-namely, to defend himself as circumstances might 
require, using such violence only as was reasonably neces­
sary for effecting his purpose. Thus, if a man were assaulted 
by a madman in such a way as to endanger his life, he might 
kill him if necessary to save his own life. If he were simi­
larly assaulted by a robber, he might not only kill him to 
prevent the robbery, but might kill him if he could not 
otherwise prevent his escape. He might justify such violence 
only to the madman as might be necessary to prevent him 
fro.m harming others; but even fOT that purpose he might 
not do him any deadly injury, unless possibly as the only 
means of saving another from immediate death or deadly in­
jury. The only remark on this subject ~hich need be made is 
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CHAP. XII. that in all cases, even in the case of a crime against a man's 
own person, it is his duty, if reasonably possible, to avoid a 
breach of the peace by appealing,- if he can, to the protec­
tion of the law; to call in a constable, if it can be done, be­
fore defending yourself against threats of violence; to retreat 
as far as can be reasonably done before a blow is returned. 
This is stated more pointedly and harshly by Hale and others 
than would now, I think, be correct, because people in those 
times carried arms and fought with them upon trifling occa­
sions. There is reason and wisdom in the doctrine that, if 
A draws· his sword to provoke B to a duel, B must retreat, 
as was said, "to the wall" before he draws and defends him­
self;. but I should not be prepared to hold without argument 
that a man is bound .torun away from a drunken bully who 
strikes him, if the person attacked is fortunate enough to be 
able to knock down his assailant. I have, on several occasions, 
allowed, and even more or less invited, juries to acquit people 
of manslaughter who unintentionally and unexpectedly caused 
death by returning a blow in what the, jury regarded. as 
reasonable self-defence. The greatest caution ought, however, 
to be used in regard to this ma.tter. A deliberate fight, even 
with fists, is in all cases unlawful; and self-defence against 
a slight assault must, if justifiable at all, be confined within 
the narrowest limits-that is, it must be confined to what 
is reasonably necessary to avoid personal injury or to stop, 
not to punish, the grossest personal insult. . 

(2) DEFENCE AGAINST THE INVASION OF PROPRIETARY 
RIGHTS AND IN THEIR ASSERTION.-The leading principle 
in cases of this kind is that in nearly all cases rights of all 
kinds should be protecten, not by the person entitled to them, 
but by the law of the land and its executive officers .. In 
some cases, however, private defence is, to a limited extent, 
permissible. Generally speaking, the principle is this :-The 
person injured may prevent the wrong-doer: by force not ex-
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tending to blows or wounding, from pursui,ng or effecting his CHAP. XII. 

unlawful purpose, but may not strike or wound him, either 
in order to prevent bis unlawful act or in order to punish 
bim for baving acted unlawfully. For instance, he may put 
a trespasser out of his house or out of bis field by force, but 
he may not strike bim, still less may he shoot or stab him. 
If the wrong-doer resists, the person who is on the defensive 
may overcome bis resistance, and may proportion his efforts 
to the violence which the wrong-doer uses. If the wrong~ 
doer assaults the person who is defending bis property, tqat 
person is in the position of a man wrongfully assaulted, and 
may use whatever violence may become necessoxy for the 
protection of his person. It must be added that an attack 
upon a man's dwelling-house is always regarded as almost as 
strong a justification for violence in defence· as an attack on his 
person. In the assertion of a proprietary right, force is less 
frequentlr justifiable, and to a smaller degree, than in its 
defence. This is not so much a matter of law as a wise 
and necessal'Y rule of evidence in appreciating the nature 
and extent of the force used, for such forcible assertions of 
right usually ,border, at all events, on criminal offence~, such 
as riot, unlawful assembly, forcible entry, and wilful damage. 
If a large number of persons pull down inclosures, or walk 
along a disputed road, or the like, there is great danger 
of their doing so in such numbers, or with the accom-
paniment of such speeches ,or other proceedings, as are 
likely to cause a breach of the peace; and there can be 
no doubt that all such proceedings are unlawful. For 
instance, if two parties of men set out, the one to exer-
cise and the other to resist the exercise of an alleged 
right to abate a nuisance, ,or to pass along a disputed tho-
roughfare, the justiees -of the peace would be justified in 
preventing each party from taking such steps, and the 
meetings, if held, would be unlawful 'assemblies if shown 
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CHAP. XII. to be likely to cause a breach of the peace, irrespectively of 
the merits of the question whether the alleged right existed 
or not. 

There are some other cases in which the use of private 
force may be justifi~d, as, for instance, the right of a school­
master to correct his scholars, the rights of the capta~n of a 
merchantman incidental to the maintenance of discipline, 
and some others; but I do not think these involve any 
principles of interest. 

MISTAKES.-The employment of force against the person 
of another is the part of the law in which the question of 
the effect of mistakes most frequently arises. These mistakes 
may be mistakes of fact or of law, and they may be made 
either by a constable or other officer of justice, or by a pri­
vate person; so that the question 'is divided into mistakes of 
law made by an officer, mistakes of law made by a private 
person, mistakes of fact made by an officer, and mistakes of 
fact made by a private person. Regard must also be had in 
all these cases to the distinction between the civil and criminal 
conseq\lences of all these mistakes. 

In all cases of mistake it must be assumed that the mis­
take is made in good faith and without culpable negligence, 
the meaning and effect of which will be explained further 
on. Speaking generally, the effect of such a mistake is, in 
reference to penal consequences at least, the same as if the 
facts supposed to exist had really existed. A man who kills 
a person breaking into his house because he mistakenly 
believes him to be a robber is justified as if he had ·been 
a robber, whether he is a constable or a private person; 
but there is in some cases an important distinction between 
them, especially in reference to civil consequences. A man 
who mistakenly supposes that the law imposes a duty upon 
him, and upon whom snch a duty would be imposed by the 
facts which he believes to be true, is in a better position 
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with regard to civil consequences than a man who merely CHAP. XII. 

supposes himself to have a right, but not to be under a duty, 
to act as he does. Thus it is a good plea on an action for 
false imprisonment that the defendant being a constable 
reasonably suspected that the prisoner committed felony; but 
if the defendant is a private person he must prove in addi-
tion that a felony was actually committed. If an action for 
false imprisonment is brought against two persons-namely. A, 
a policeman, and B, a private person; and it is proved that B 
gave the plaintiff in charge to A for picking a pocket, as 
B thought, in his sight, A is justified and entitled to a 
ve~dict if he proves that he acted on B's information, but 
B is not justified unless he proves that some one did pick 
a pocket, and that be was mistaken only in the iden-
tity of the maD. I believe, though I cannot prove it by any 
definite authority, that if a policeman is ordered by his 
superior officer to disperse a crowd under such circumstances 
that he may, and does, naturally and reasonably believe that 
the order was lawful, he would be protected at all events 
from criminal consequences by the order, even if it were 
illegal as not being justified by the circumstances. The rule 
as to the particular case of false imprisonment is exception-
ally favourable to a defendant who has mistakenly arrested 
a man without a warrant, for it certainly results in the 
consequence that one person may suffer for the mistake of 
another, although the sufferer is completely innocent. I do 
not quite understand why, because my pocket is picked, a 
private person who takes it into his head that A B, an honest 
man, who was miles off at the time, was the person who 
picked it, is with impunity to cause him to be arrested and 
imprisoned from Saturday till Monday. I suppose the answer 
is that it is desirable to protect bona fide prosecutors. For 
the purposes of civil consequences the general rule is that a 
volunteer acts at his peril. 
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CHAP. XII. As to mistakes in law, the only cases in which they are 
likely to cause difficulty are cases in which constables and 
other executive officers act under irregular warrants. 

NEGLIGENT OFFENCES AGAINST THE PERSON.-I have now 
gone through the principal cases of justifiable and excusable 
violence against the person, though I do not pretend, and it 
is not the object of this book, to treat completely of all the 
cases which may arise in connection with the subject. I now 
pass to the subject of negligence, which is the omission to dis­
charge a legal duty of. whatever kind, and such an omission 
may be either (1) intentional, (2) culpable, or (3) not culpable. 

There are four cases in which the negligent infliction of 
bodily harm is criminal. The only statutory offences of the 
sort known t()· me are defined by 24 and 25 Vict. c. 100, 
s. 31.1 They consist of negligence endangering a person 
conveyed on a railway, and the causing of bodily harm by 
misconduct or neglect in driving. These offences are not 
often prosecuted, and are of no special interest. The only 
cases of criminal negligence which are at once common and 
important are cases in which death is caused by it. 

Upon intentional negligence I have only one remark to 
make. If it is the neglect or' a legal duty, it does not differ, as 
far as criminal or civil consequences are concerned, from an 
act. A mother who, having the means to do so, wilfully omits 
to feed her infant child, and' so starves it to death, is both 
legally and morally in the same position as if she put it to 

,death by the means which caused its death; and the same 
might be said of a man who, in order to prevent the proper 
ventilation . of a mine, wilfully omitted to open air-ways 
necessary for that purpose. Negligence of this kind may 
accordingly be regarded as being, for all purpo!;es, on the 
same footing as an,. act, and must always be culpable when 
an act would be cri~inal. No further notice need be taken of 

1 Digest, Art. 240. 
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it. Indeed, I use the words intentional negligence solely in CHAP. XII. 

order to mark the fact that in some cases acts and omissions 
stand on the same footing. 

It is, however, to be remarked that the omission must be. 
an omission to discharge a legal duty. An omission to do 
what it is not a legal duty to do is no crime at all, even if 
the omission causes, and is intended to cause, death. It is 
not a criminal offence to refuse to throw a rope to a drowning 
man, CJr to allow a man to walk over a cliff or into a quick­
sand when a word of advice would save him.l 

The difficult matter to deal with is to define the nature 
of negligence which is culpable, though not intentional, and 
to distinguish it from that which is not culpable, though it 
may be actionable as a. wrong. The best mode of understand­
ing this subject is to begin by considering what are the 
duties which are imposed by law on persons whose conduct 
may preserve or destroy human life. I think these duties 
may all be reduced undeI three heads, which, stated in a 
summary way, are these. It is a legal duty, incumbent on 
every person, who, by law. or by contraCt, or by the act of 
taking charge, wrongfully or not,. is in charge of any other 
person, to provide such last-mentioned person with the neces­
saries of life, if he cannot provide for himself or withdraw 
from the care of the person first mentioned. It is the duty 
of everyone who does any act which is or may be dangerous 
to life to employ proper precautions in doing it. It is the 
duty of every person who undertakes to admiuistersurgi­
calor medical treatment, or to do any other lawful act of 
a dangerous kind which requires special knowledge, skill, 
attention, or caution, to employ in doing it a common 

1 Lord Macaulay has some CUlioUB remarks on this in hi~ notes on the Indian 
Penal Code. I lent the book to Mrs. Cross (George Eliot) for her novel of 
Middle:mdrch. It approaches the subject, but in Daniel Deronda a much more 
striking illu.~tration of the principle is gh·en. 
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CHAP. XII. amount of such knowledge, skill, attention, and caution, or 
at all events, if he acts as a matter of necessity; to do 
his best. The omission to discharge these duties and others 
of the same kind, if any such there are, is criminal, 
unless it is so slight that the jury do not regard it as 
such. I do not think it is possible to be more precise 
than this, or that the attempt to be so would really be of 
any advantage. It is easy to give instances which fall OD 

different sides of the line between culpable and not culp­
able negligence, but I do not think it possible to lay down 
any principle on which such cases can be decided. An engine­
driver causes the death of passengers by omitting to notice 
signals because he went drunk on to his engine. No one 
would doubt this was culpable negligence. . A. signalman 
causes death by omitting to make proper signals. He proves 
that his hours of work were very long, and his duties were 
extremely arduous. This is evidence which may be worth 

,more or less according to circumstances, to show that his 
negligence was not culpable so as to make him guilty of 
manslaughter, though both the. company and he (if he were 
worth suing) might be liable in damages. Juries, in my 
experience, have no difficulty in dealing with this q;estion. 
The only general observation I can make' upon it is that 
in this,· as in all cases in which the criminal law is brought 
into play, the connection between law and morals ought, as 
far as possible, to be maintained when it is possible j and ~t 
may ~ften be a guide to a proper conclusion in· this matter 
to consider whether the negligence of which the accused 
person was guilty was morally blamable or not, it being 
always borne in mind that it is a.moral duty to appreciate 
the extreme importance of duties· on the due discharge 
of which the safety of many persons depends, and to be 
alert, active, and attentive in their discharge. If a man is 
to be a surgeon, a station-master, or the captain of a ship, it 
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is his duty to know his business fairly well, to have reason- CJIAP. XII. 

ably steady nerves, and not to lose his head in a diffi-
culty. If he has a specially weak or foolish head, or 
specially sensitive nerves, he ought to know it, and not try 
to discharge duties for which he is not competent. 

ACCIDENT.-I will conclude this chapter by a short aCcount 
of accidental bodily harm. The history of the, subject is ex. 
ceedingly curious, and was much misunderstood even while 
the old law upon the subject was still in force. Upon this 
I must refer to my history of the law relating to murder and 
manslaughter,1 which contains a full account of a number of 
matters which it would be uninteresting and uninstructive 
to abridge. ~ hat is said of accident is as follows 2 :-The 
cases in which homicide is excusable may all be reduced 
under the head of accident-that is to say, killing without any 
intention to kill or hurt-and upon this the law of England 
recognizes two distinctions. Death may be caused accident­
ally or, which is the same thing, unintentionally, in the doing 
of an act in itself lawful or in itself unlawful. It may also 
occur by reason of the omission to perform a legal duty 
tending to the preservation of life. The following are typical 
instances of these four classes of accidental death :-

1. A fires a gun at a mark. The gun bursts and kills B. 
2. A fires a gun at a mark without giving proper warning 

or taking proper care in placing the mark, and kills B. 
, 3. A fires a gun at C with intent to· murder him. The 

gun bursts and kills,B, A's accomplice. ' 
4. A fires a gun at B, intending to murder him, and kills 

C, whom A did not warn to stand out of the way. 
I may add that in the four cases referred to under the 

law as it stands, A would, in Case 1, be guilty of no crime 
at all. In Case 2 he would be guilty of manslaughter; 
but if B had been dangerously wounded instead of dying, A 

1 Vol. iiL pp. 1-107. I HiBt. vol. iii. pp. 15-16. 

K 
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CHAP. XII. would be liable only civilly. In Cases 3 and 4, A would be 
guilty of murder at common law, and under 24 and 25 Vict. 
c. 100, s. 18, would be guilty of felonious wounding, if B had 
been only wounded (slightly or dangerously) instead of being 
killed; or if A intended only to wound C slightly and wounded 
B, whether slightly or severely, A would have been guilty only 
of unlawful and malicious wounding. The Act says (s. 18), 
"who with intent to do grievous bodily harm to any person 
" wounds any person," and (s. 20) "unlawfully and maliciously 
"wounds any person" ; 1 words which take in the wounding 
of one with intent to wound another, .or by the wounding 
of one by an act which is malicious and unlawful as against 
another. 

This is a striking instance of the advantage' of statute 
over common law, though I think the common law in this 
case is rational and well understood. 

1 See Regina.". Latimer, 17 Queen's Bench Division, 359; and my Digest, 
Art. 239 (2). . 



CHAPTER XIII. 

OFFENCES AGAINST THE PERSON (c~tinUed)-DEFINITIONS 

ASSUMED IN 24 AND 25 VICT. C. 100. 

THE bulk of the criminal law as to offences against the CHAP. XIII. 

person is contained in 24 and 25 Vict. c.100 (1861), "An 
U Act to consolidate and amend the Statute Law of England 
.. and Ireland relating to Offences against the Person." 

The greater part of it requires no explanation or remark 
whatever; but as the most important of the crimes which it 
punishes are defined by the common law, it presupposes 
an acquaintance with the common law definitions, and this 
presupposes some historical observations on their gradual 
development. 

The first series of sections (1-10) deal with murder and 
manslaughter. After a judicial experience of ten years, in the 
course of which I must, I should think, have disposed of at least 
a hundred Cases of murder or manslaughter, I am, I think, 
entitled to say that I have never found reason to doubt the 
accuracy and completenesS' either of the distribution of the 
subject of homicide, or of the definitions of the various crimes 
and common law doctrines stated in chapters xxiii. and 
xxiv. of my Digest. To this there is one exception. I 
doubt whether Art. 223 (e) is law. It is generally sup­
posed to be so. But for reasons given in my History; 
voL iii. pp. 57, 58, and 69, I have doubts about it. It is 

K.2 
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CHAP. XIII. founded on the well-known dictum of Foster, that shooting 
at a fowl with intent to steal it and killing a man is murder, 
because of the felonious intent, whereas if the thing shot at 
were a wild bird the accidental killing of a man would be 
but barely manslaughter. In the passages already referred to, 
I suggest some reasons for thinking that this doctrine is as 
much mistaken in law as it is' repugnant to common-sense 
and humanity~ 

For this reason I shall content myself with giving an 
account of the reasons why the subject of homicide is 
arranged and defined' as it is in my Digest, with as much 
historical matter as is necessary to show how the distinction 
between murder and manslaughter came to be made, and 
what it means. 

I will first explain the grounds on which my systematic 
exposition of the existing law is founded. 

Having stated the propositions already explained or referred 
to as to the justifiable, excusable, negligent, and accidental 
application of force to the human body, I proceed to the 
consideration of homicide. This is not now a technical legal 
'term,. though the word is used and defined with perfeqt cor., 
rectn~~s and completeness by Bracton. "Homicidium est 
" hOD'l-inis occisio ab homine facta." Though this definition is 
simpl:~city itself, it involves questions of principle not at all 
obviolls. They are-At what period, for the purpose of the 
definition. does a person become a human being? .What acts 
amount to killing? These questions are answered in full 
detail, and the authorities for the answers are given, in 
Art. 218-222 of my Digest. They require considerable 
detail. For common purposes, it is enough to say that a 
'child becomes a humaIl: being as soon as it issues in a living 
state from its mother's body, and not before; and that killing 
is causing death by an act or omission without which the 
person killed would not have died when he did, and whiclt is 
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directly and immediately connected with his death. This GHAP. XIII. 

may appear at first sight a merely pedantic substitution of 
many words for one, but it is necessary in order to show the 
necessity for something closer and more definite than the 
mere word .. killing" would imply. . The illustrations to Art. 
219 show the necessity for the definition. Such a phrase as 
.. He killed his wife; he broke her heart and killed her by his 
.. infamous behaviour," might be a natural way of expressing 
the real belief of the speaker, but it would not necessarily mean 
that the person spoken of had killed his wife in the sense qf 
Art. 219. I give my reasons in the illustrations for think-
ing that Iago and Fagin did not in this sense kill Desdemona 
and Charlotte. 

I have also dealt with the cases of an act being the remote 
cause or one of several causes of death (Art. 220), and with 
some cases in which the causing of death is not Tegarded as 
homicide. 'Dlese cases involve matters of a good deal of 
curiosity which I here pass over. 

Passing from these preliminary matters, I come to the 
classification of homicide as being unlawful 'or not unlawful, 
in the sense of not being punishable by law. Upon consider­
ing the contents of the last chapter, it will. be found that 
all cases of homicide may be classified according to the 
following table, the distinctions contained in which are 
inherent in the nature of things, and ought to be, and I 
believe are, in a clumsy way provided for by all bodies 
of criminal law;-
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Homicido must be committed either 
I 

By an act;------~or by an 
rl _____ --l..I __ ----" omission 

Accompanied by or not accompanied 
an intention to by an intention to 

kill or hurt kill or hurt 
, I 

1 , I 
Such intention 
being lawful 

(1) 

or such'inten· 
tion behlg un­

lawful 

The act 
itaelf beiug 

lawful' 
(3) 

or the act 
itae]f being 
unlawful 

(2) 

I. 
Amountmg to 
culpable uegli­

gence 
(5) 

To discharge 
a legal duty 

I 

(4) 

I 
or not amounting 
to culpable negli­

gence 
(6) 

To do an act not 
amounting to a 

• legal duty 1 

(7) 

Of these seven kinds of homicide thr!le involve the 
legal guilt of either murder or manslaughter as the case 
may be. FOUl" involve no legal guilt at all, though one 

1 The construction of this table caused me greater labour than almost 
anypartof the book. It is implied in s. 222 of my Digest, and the main difficulty 
of constructing it lay in perceiving that the unlawfulness of homicide by an 
act done depends upon the intention with which the act is accompanied and 
ita lawful or unlawful character, whereas the lawfulness or unlawfulness of 
homicide by an omission .lepends on the question whether the act left undone 
is a legsl duty or not. An act is almost always intentional, an omission as a 
rule is unintentional, and in this particular case the intention of the negligent 
person does not always measure his fault. Not to stretch out a stick to a 
drowning man, with the intention of causing his death, involves as much moral 
guilt as the intentional omission of a sick-nurse to administer medicine which 
she has contracted to administer; but the one is a legal duty and the other is 
not. The difficulty offorming distinct coherent schemes on this subject cau be 
fairly appreciated by those only who know in full detail the history of it. See 
my Hi8tory, voL iii. pp. 23-107. 
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of them may involve the blackest kind of moral guilt. CHAP. XIII. 

The four which involve no legal guilt are-
Homicide (1) committed by an act accompanied by a 

lawful intention to kill or hurt; 
(2) Committed by an act not accompanied by an intention 

to kill or hurt, such act being lawful; or 
(3) By an omission to discharge a. legal duty, such 

omission not amounting to culpable negligence; or 
(4) By an omission to do an act not amounting to a 

legal duty, however wicked may have been the intention 
with which such omission was made. 

But homicide 
(1) By an act accompanied by an unlawful intention 

to kill or hurt; or 
(2) By an unlawful act unaccompanied by an intention 

to kill or hurt; or 
(3) By an omission amounting to culpable negligence 

to perform a legal duty, must be either murder or man­
slaughter. It is to be understood that an intentional 
omission to perform a legal duty is always culpable 
negligence. 

The distinction between murder and manslaughter is 
a different matter from this, depends upon different con­
siderations, and has a diffe~ent history. 

The history of the law relating to homicide so far as 
it is necessary to be known for the purpose of taking 
a general view of tbe existing system of criminal law, 
consists of two parts-namely, first, the history of the 
formation of the general conception that all culpable 
homicide is either murder or manslaught~r; and secondly, 
the history of the different meanings which gradually 
came to be attached to the words "malice aforethought," 
the presence or -absence of which forms the test by which 
the two crimes are distinguished. I do not think a better 



136 General View of the Criminal.Law. 

CHAP. XIII. illustration could be given of the slow and gradual way 
in which all general legal conceptions are formed. Mr. 
Pollock has shown the same thing in relation to both 
contract and tort, and I think the same may be said 
of the way in which fictions are at a certain stage of 
legal history not merely useful but practically indispensable 
aids to the reform of the law. 

GENERAL CONCEPTION OF HOMICIDE AS CONSISTING OF 

MURDER AND MANSLAUGHTER. 

Till the days of Bracton, nothing in the nature of legal 
theory upon this subject deserves notice; except the explana­
tion given by Glanville (temp. Henry II.) of the word 
murder-murdrum. He contrasts it with simplex homicidium. 
"Duo sunt genera homicidii: murdrum quod nullo vidente 
"nullo sciente clam perpetratur prreter solum interfectorem 
"et ejus complices, et aliud homicidium quod constat in 
.. generali vocabulo et dicitur simplex homicidium." 

Bracton gives a much more elaborate definition, dividing 
homicide into twelve different kinds, which produce an utterly 
confused, hardly intelligible, and almost wholly useless net­
work of divisions which do not e;clude each other, or depend 
upon anyeoherent principles.1 He does, however, hit upon 
one principle of importance, viz. that in the case of homicide 
casu a distinction must be made between" dans ope ram rei 
II licitre," and "dans operam rei illicitre." He also explains 
murder as done "clanculo nemine vidente." As appears 
from other places in Bracton, and from the statute-book, the 
practical differeI)ce between homicide and murder was that 
in cases of murder a presentment of Englishry was required, 
in the absence of which the person found killed was pre­
sumed to be a Frenchman (Norman), and the township was 

1 See it mpra. 
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fined. The fine was called murdrum as well as the offence. CHAP. XIII. 

Englishry was abolished in 1340 by the a Edw. III. st. I, 
c. 4; 1 but there is evidence that in the course of the 274 
years which had then elapsed since the Conquest its meaning 
and the meaning of the word "murdrv-m" in connection 
with it had become almost forgotten.! The abolition of 
Englishry took away all distinction between murder and 
other forms of homicide, but the name of murder was 
not discontinued, probably because it had become well 
known and popular. Assassinations usually are secret, and 
the words" morth," and" morth works" continually occur in 
the laws before the Conquest. The word "murder." was 
thus in all probability preserved by accident as a name 
of the worst kind of homicide, though it had no longer 
any distinctive meaning. Murder subjected the offender to 
the same punishment as other kinds of homicide, and per-
son!! guilty of it were entitled like others to the benefit 
of clergy. 

There were from the days of Bracton some forms of 
homicide which were regarded in a different light from the 
rest; Some homicides were always regarded as strictly 
justifiable, as, for instance, the execution of a felon or the 
killing a felon who refused to be arrested. These involved 

1 History of tM Oriminal Law, voL iii. p. 40. 
• The evidence is this. In 1267 the Statute of Marlbridge (52 Hen. III. 

e. 25) enacted : "Murdrum de cetemnon adjudiceturcoram justiciariis ubi im­
.. forlunium tautummodo adju'dicatum est sed locum habeat murdrum in inter­
"fectis perfeloniam etnon aliter." The fine called murdrumis not to be adjudged 
boforethejustices henceforth in cases adjudged to be misadventure. Murdrum 
is to take place only in case of people killed by felony and not otherwise. In· 
Year-book, 21 Edw. III. p. 17 B (A.D. 1348), the reporter says that a person 
found guilty of killing another in self-defence lost his chattels but was not 
hangetl, "la cause fut parce qu'al coman ley home fut pendu in cet cas aux 
" avant si come 11 eut ce fai t felonis~ment:' The reporter no doubt construed 
"murdrum" murder, and not the line for murder, with which Coke is quite 
satisfied, so utterly had lawyers even forgotten all about Englishry between 
1267 and 1348. History of tM Oriminal Law, vol. iii. pp. 36 and 41. 
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CHAP. XIIL no penal consequences at all, but if a man killed another by 
accident or in self-defence or when mad (IC si home tue autre" 
" par misadventure ou soy defendant ou en deverie ") the jury 
found a special verdict to that effect, and he was entitled to 

his pardon, apparently forfeiting his chattels and probably 
paying fees. The effect of this no doubt was to provide 
something in the nature of a punishment for manslaughter 
by negligence, and some small profit for the casual revenue of 
the Crown. Deodands had much the same effect. The 
thing which" moved" to the death of a man" was forfeited, 
and at one time was in a. sort of way punished by being 
burnt. Thus from the reign of Henry III. till nearly the 
end of the fourteenth century homicide consisted prac­
tically of-

(1) Strictly justifiable killing, as the execution of criminals. 
(2) Homicides by misadventure, in self-defence, and by 

madmen, which were regarded as in some degree blamable, 
on the principle that in a deadly brawl both are more or less 
blamable, and that misadventure generally involves careless­
ness, and that a man who kills "another ought at least to be 
pardoned and to pay for his pardon. " 

(3) Homicide by felony, which was punished by death, 
subject to the law of benefit of clergy, and which used, if it 
was secret, to be called murder. Murder ceased to be dis­
tinguishable from other criminal homicides when, under 
Edward III., Englishry was abolished, but it is probable 
that all punishable homicides came to be popularly known 
as murders. 

This, I think, is the real meaning of Bracton's involved and 
elaborate account of the whole subject. I may add that the 
obscure learning about homicide in self-defence and by mis­
adventure hung about the law in an obsolete and much 
misunderstood condition till 1828, when by 9 Geo. IV. c. 31, 
s. 10, it was ena.cted that no punishment or forfeiture shall 
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be incurred by any person who shall kill another by mis- CHAP. XIII, 

fortune, or in his own defence, or" in any other manner 
without felony. 

MALICE AFORETHOUGHT. 

The next question is as to the history of the phrase 
"malice aforethought," and tlie way in which it came to be 
adopted as the test by which it was to "be determined 
whether a given homicide was murder or manslaughter, 
understanding by each word the name of a distinct crime. 

Very shortly the history is this. In 1389' (13 Rich. II.) it 
appears from entries in the Parliament Rolls 1 that the pre­
rogative of pardoning was much abused, pardons for the most 
heinous crimes being frequently pleaded in bar of trials, the 
pardons beiilg procured by the interest of great men. The 
king promised that if a general pardon for murder was 
granted and pleaded, a jury should be cbarged to try whether 
the murdered man "fuist mourdrez ou occis par agait assaut 
or malice purpense." If he was, the pardon was to be void.e 

This is a step towards a new definition of murder, though it 
is no more than a step. Murder might after 1389 have been 
defined as a kind of homicide in defence of which a pardon 
for murder in general terms could not be pleaded. That the 
pardon might be good it must state that the murder par­
doned was by assault, waylaying, or malice prepense. Murder 
of all kinds was still clergy able. 

This distinction was deepened and made the specific 
difference between murder and other forms of homicide or 
manslaughter by the statutes (there were four of them) which 
excluded murderers from the benefit of clergy. They were 
passed between 1496 (12 Hen. VII. c. 7) and 1547 (1 Edw. 
VI. c. 1, 2, 7, 10); the words used are-" wilfully prepensed 

J See these, History of eM Oriminal Law, vdl. iii. pp. 42-44. " 
2 See 13 Rich. IL at. 2, c. 1. 
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CHAP. XIII. "murders,"" prepensed by murder:' ~'murder upon malice 
"prepensed," "wilful murder of malice prepensed," "murder of 
"malice prepensed." 1 The result of these Acts no doubt was 
to divide homicide thus :-

(1) Murder, killing w~th malice aforethought-a felony 
without benefit of clergy. 

(2) Wilful killing without malice aforethought, then and 
since called manslaughter-a clergyable felony. 

(3) Homicide in self-defence or by misadventure, which in­
cluded many cases of what would now be called :manslaughter 
by negligence-not a felony, but an act requiring pardon, and 
involving forfeiture of chattels. 

(4) Justifiable homicide, which was not criminal at all. 
Petty treason was an aggravated kind of murder, and 

murder by poison was for a short time punishable by boiling 
alive. 

We may thus consider the present definitions of murder and 
manslaughter as settled by the year 1547. but though the 
words" malice aforethought" thus became part of the law, 
the questions, What amounted to "malice"? and What 
satisfied the word" aforethought." 1 were not decided till ~ong 
afterwards. 

The subsequent arrangements of the subject by Lambard 
Staundfor~e, Coke, and Hale, are all, I think, bad, for they are 
all based upon J3racton, which is radically vicious and con­
fused. Coke's is very bad, much worse than those of Lambard 
and Staundforde; Hale's is, I think, the worst of all.2 All these 
writ.ers with more or less skill tried to explain the words 
" malice aforethought" by distinguishing between express or 
implied malice. Lambard and Staundforde showed most 

1 Hi3tO'l"Jl qft'M Oriminal Law, vol. iii. p. 44. 
I Homicide he says is "purely voluntary," "purely involuutary," or 

"mixed." How can voluntary and involuntary be mixed! How can it be 
said that to kill a man, " Be, defendendo" is partly purely voluntary and partly 
purely involuntary, There is a great deal of downright nonsense in Hale. 
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skill in this, Coke is nearly as bad as bad can be, but Hale is CHAP. XIII. 

worse. At a later date several of the judges of the eight-
eenth century, in particular Holt a.nd Lord Raymond, and one 
eminent writer, Foster, appear to roe to have succeeded much 

. better; and an enormous number of decisions, to be seen 
in Russell on Crimes, Roscoe, Archbold, and other books of 
practice, have at last made the meaning of . the phrase 
sufficiently plain for practical purposes. Omitting refine­
ments and qualifications" ma.lice aforethought" may now be 
described thus. It means killing with anyone of the 
following intentions or states of mind:-

(a) An intent to kill or do grievous bodily injury. 
(b) Knowledge tbat the act done will probably kill or do 

grievous bodily harm, although the offender hopes that the 
ronsequence will not follow. 

(c) An intent to commit any felony,l 
(d) An intent to oppose by force any officer of justice in 

discharging certain of his duties. 
All other culpable homicide is manslaughter. 
The law as to the effect of provocation is traceable as far 

back as Coke, but not much further: It anciently had much 
the same effect as it has now, but in another way. If malice 
aforethought is construed in a popular sense, killing on a 
sudden provocation is not killing on malice aforethought. 
When murder meant' only secret killing, and when both 
murder and manslaughter were clergyable, the doctrine had 
little importance. . 

All these matters are set out with the fullest detail in my 
History of the Criminal Law, vol. i\i. pp. 23-87. 

After disposing of the subject of homicide, the Offences 
against the Person Act deals with attempts to murder 
(ss. 11-15). The sections on this subject are a remarlrable 

1 As to this I have great doubts, uuless the felony is in itself an act of such 
a kind as to fall within (a) or (b). 
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CHAP. XIII. instance of timidity in drafting, for, instead of providing for 
tbe punishment of all attempts to murder, they provide in 
four sections for different ways of attempting to commit 
murder, and in a fifth for attempts by any means other tban 
those specified, which is as if, after providing in four sections 
for assaults by each arm and each leg, a fifth section were 
added to include all other assaults. The explanation is that 
till 1861 a certain number of ways of attempting murder 
were capital crimes, and that the rest were misdemeanours at 
common law. In] 861 all attempts at murder which were 
till then capital crimes ceased to be capital, and all attempts 
which used to be misdemeanours were made felonies punish­
able with the severest secondary punishment. The details of 
all this legislation have a good deal of historical curiosity, 
and illustrate the gradual and fragmentary character of 
English legislation, but it is not my purpose to say anything 
of them here. A full account of the matter will be found in 
my History, vol. iii., cbap. xxvii, pp. 108-120. The strongest 
illustration known to me of what I have said is that till 
1803 (43 Geo. III. c. 58) the administration of poison with 
intent to murder was only IJ. misdemeanour at common 
law as an attempt to commit a felony. It was not eve~ an 
assault. 

The remainder of the Act needs only a few words.1 

RAPE.-Trials for this offence have given rise to a few 
disputed points, which will be found in my IJigest; and the 
Cllminal Law Amendment Act of 1885 (48 and 49 Vict. c. 69) 
bas made considerable additions to the law relating to this 
and other offences again,st women j but it is sufficient to 
mention this, and to refer for such details as are required in 
practice to my IJigest. 

BIGAMY.-This offence is punished by s. 57 of the Offences 
against the Person Act. It would be more appropriate to 

1 IJigcat, Alts. 253A ; ih. Art9. 257, 258. 
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call it an offence agdnst conjugal .ights, for no violence is CHAI'. XIII. 

used in committing it; but an offenctl against rights insepar-
ably annexed to the' person is ·closely connected with an 
attack on the person. Several most !'ingular questions have 
been raised in connection with trials for bigamy. I may 
mention the great case of R. 'V. Millis l~O C. and F., 534), 
when it was deciqed by the House of Lords in 1844-very 
strangely, as most people thought, and in virtue only of the 
maxim II prlllsumitur pro neganti," for the Court was equally 
divided-that at common law the presence of a priest in 
episcopal orders was necessary, at least in the British Islands 1 

outside Scotland, to a valid marriage; for the decision was 
that a man who had been married in ~reland by a Presby-
terian minister did not commit bigamy by a subsequent 
marriage otherwise unquestionably valid. Several other 
questions of great interest have arisen in the same 
way, but upon these I have said aU that is necessary in 
my])igest. 

LmEL.-A libel on a private person may be referred to 
here. as it is an attack on a right inseparable from his person 
-his right to his reputation. I have already made such 
reference as I thought necessary to seditious libels under the 
head of political offences without violence. Of libels on 
private persons I will only say that I think it would be a 
great mistake to relax the criminal law in regard to them. 
When a man wishes to defend his character against a serious 
and plausible attack, it is usually best on all grounds that he 
should take the civil rather than the criminal remedy, and 
this most people are usually ready to do if a. defendant can 
pay costs and damages; but I do not know of a meaner class 
of criminals than those who, either for money or to gratify 
personal spite, make a man's life a burden to him by constant 

1 It appears that the principle does not apply to India. I doubt whether it 
would apply to a British ship at sea, or a barbarous country. 
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libelling, when they ~a,b.ti.? pay a f~hing of any damages 
awarded against them J or of any cost~ which they compel 
their victim to incur.: The crime is 1;>y no means an un­
common one, and ap.propriate punishrrients, such, e.g., as 
taking a plea of guilty and allowing the defendant to go free 
on recognizances tr" come up and. receive judgment if called 
upon, will generally stop the annoyance. 



CHAPTER XIV. 

OFFENCES AGAINST PROPERTY. 

IN my History of the Oriminal Law 1 will be found a full CHAP. XIV. 

history of the law of theft from Glanville to the present day 
I do not propose here to do more than state such parts of it 
as must be known in order to understand the enactments 
of 24 and 25' Viet. c. 96. The law must in the nature of 

. things deal with the following matters:­
(1) T~e question what is theft. 
(2) The question what things can be stolen. 
(3) The question how the crime may be committed, and 

by whom. 
(1) What is theft? Omitting one or two matters of little 

interest, Bracton's definition of theft, which is the root of 
the whole law, is this: "Furtum est secundum leges con­
er trectatio rei alienre fraudulenta cum animo furandi." The 
definition of the Roman law was: .. Furtum est contrectatio 
" fraudulenta 11m faciendi caUsa 'Del ipsius rei 'Del etiam usus 
.. ejus possessiun:is'De." The omission in English law of the 
words italicized is remarkable, and may throw some light 
on the source of most of the difficulties of the subject 
The omission of the" lucri faciendi causa" is of little im­
portance. It expresses the principle that the motives of 
theft are by our law of no importance. The omission of 

1 VoL iii. pp. 128-166. 

L 
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CHAP. XIV. "usus ejus possessionisve" indicates that, from Bracton's 
time, a taking, to be felonious, must be an absolute'mis­
appropriation of the thing itself. The words in the 
definition "cum animo furandi" are awkward, as they 
include the word to be defined, but the meaning, no doubt 
is to exclude the case of taking under a claim of right. 
Theft in English law has always meant taking a thing 
with intent to deprive its owner of it permanently and 
without claim of right, and no change has been introduced 
into this principle from the earliest times. 

(2) What things can be stolen? The answers given to 
this question will be regarded with continually in<:reasing 
surprise and disapproval the more they are studied. I have 
given in my History 1 an account of the cases in the Year,:," 
books and other ancient authorities on this subject, and I add 
the following remarks :_2 

In order that a thing might be the subject of larceny, 
it must fulfil three conditions: it must be the subject' of 
property; it must be movable personal property; it must 
llave a definite value of its own. These conditions were sup­
posed to exclude several classes of things from the possibility of 
being stolen, but neither the classes of things nor the ground 
on which they were incapable of being stolen were at all 
definitely settled. Three classes of things were in one way or 
another decided to be incapable of being stolen-namely, 
things growing out of the earth, deeds, and. certain animals. 
Things of the first and second classes were regarded as 
not being movable chattels, but as either realty or savour­
ing of realty. Deeds were also regarded as having no 
definite independent value of their own; and the same was 
said of some animals. Animals were regarded as not being, 
in the proper sense of the word, property. Each of these 
three principles thus applied to mor~ than one of three classes 

1 Vol. iii. pp. 134-142. I Vol. iii. p. 142. 
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of things, and the extracts given from the Year-books show CHAP.XIV. 

how very ill-defined the old law was down to the time of 
Henry VIII. The last case I have quoted, for instance, 
shows that in 1528 it was doubtful whether a peacock could 
be stolen. It was not quite clear whether it was tame, or 
whether it had real value. The meaning of" value" seems not 
to have been the same in earlier times as it is in our own days. 
We should describe anything which would command a price as 
valuable, but in earlier times it seems to have been thought 
that .. valuable" implied serious practical importance as op-
posed to mere fancy or amusement. Thus it was argued in 
the case of the peacock that mastiffs, hounds, and spaniels, and 
tame goshawks, are not the subject of larceny, "Car ils sont 
.. proprement choses de plaisir plus que de profit. Et aussi Ie 
" peacock est un oiseau plus pur plaisir que pour profit." 
This view was carried to an extreme length by Hales, J., 
who is said 1 II to have thought it no felony to take a dia-
II mond, rubie, or other such stone (not set in gold or other-
II wise), because they be not of price with all men, however 
II some do hold them dear and precious." The common 
law on this subject was thus extremely uncertain both in its 
principles and in their application. I may conclude my account 
of it by noticing its further application. The most irrational 
case which I have quoted from the Year-books is that of the 
deeds and the boxes in which they were contained. It de-
pended on two principles: first, that the deeds savoured of 
the realty, and that the boxes were merely appurtenant to 
the deeds; and, secondly, that the deeds had no definite in-
dependent value. The Year-books do not refer to II choses in 
action" other than deeds. There is no decision that a bond, 
for instance, which did not affect land was incapable of being 
stolen. Coke, however, who accepted any sort of principle 
laid down in the Year-books as if it was a law of Nature, 

1 StanCord, p. 275. 

L 2 
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CHAP. XIV. accepted this principle, and applied it to all " choses in action" 
whatever. In Caly's case he gives an elaborate commentary 
on the writ in the register which defines the liability of 
innkeepers for the goods of their guests. Some of its words, 
he says, extend to all movable goods, although of them felony 
cannot be committed, as of charters, evidences, obligations, 
deeds, specialties, &c. The only authority quoted for this 
incidental remark is the case in the Year-book, 10 Edwd. IV. c. 
14, already referred to, and references to it in Broke and 
FitzHerbert. Hence the doctrine that a" chose in action" 
cannot be stolen rests upon an unauthorized extension made 
by Coke, in treating of a different subject, of a case in the 
Year-books which depends on a wholly different principle. 

A long series of statutes has been passed, by which 
these so-called common law principles-for they really did 
not deserve the name-have been repealed by the cumbrous 
method of denying in detail what they approved in general; 
w"ith this strange result, that nearly everything which can 
physically be stolen and which is worth stealing-even water 
in a pipe, gas, and, what is still stranger,. electricity-is the 
subject of larceny, except, perhaps, ferrets, pigeons flying at 
liberty, and the dead bodies of human beings. 

It is necessary shortly to observe that. the things which, 
according to what "·as supposed to be the common law, were 
not the objects of larceny, were-

(1) Land, because it was not physically movable, whence 
it was inferred that parts of it or of its fiuits which were 
made movable could not be stolen. 

(2) Rights, because it was physically impossible to steal 
them, as they had no physical existence; whence it was in­
ferred that the evidence of their existence could not be stolen, 
though they might easily be moved, and do certainly exist. 

(3) A number of animals, for various reasons, some good, as 
in the case of wild animals, some absurd, as in the case of dogs. 
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(3) How can theft be committed? The full answer to CHAP. XIV. 

this question is given in my IJigest, Arts. 295-312. I may, 
however, point out that all the forms of theft there described 
depend upon one principle-namely, that in all cases of theft 
there must be a fraudulent taking. An innocent taking, 
followed by a fraudulent conversion, is not theft. The most 
striking instance of this is to be found in the case of finding 
(Art. 302). A man who picks up something which he 
sees dropped by another, intending to keep it for himself 
steals it. If he takes it with intent to return it, and after-
wards changes his mind and determines to and does keep it, 
he does not commit theft. 

This principle runs through all the cases. The commonest 
form of theft is by taking and carrying away. If this form 
of the offence is committed in the presence of the owner, 
and by actual violence or the threat of violence, the crime 
iR robbery. 

Theft may be committed by a servant or other person who 
has charge of a. thing for a special limited purpose. Thus a 
groom may steal his master's horse while riding it on his 
master's service. A guest at an inn may steal plate which 
he is using at table. A clerk or servant who commits such 
an offence is guilty of embezzlement, which is a statutory 
form of theft. . 

Theft may also be committed by obtaining the possession 
of a thing by a trick j but if the property and not merely 
the posseRSion is obtained, the offence is not theft, but 
obtaining goods by false pretences. 

Theft may be committed by converting property received 
from the owner under a mistake which the offender knows 
to be such when it is made, but the distinctions here are 
fine, and not quite perfectly ascertained (see Art. 299). 

The old common law rule that there must in all cases 
of theft be a felonious taking is still maintained to a con~ 
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CHAP. XIV, siderable extent; indeed, the bad results to which it led have 
been remedied to such a great extent by the creation of 
special statutory offences, which in themselves are so many 
recognitions of the principle, that it will no doubt be main­
tained unless the whole of the law upon the subject should 
ever be recast. 

There were only two exceptions of much importance to the 
old common law rule. It was always held that if a bailee 
determined the bailment made to him by breaking bulk, and 
then misappropriated the goods, he was guilty of theft; and it 
was always the law that if a servant who had the custody of 
goods for his master, or a guest at an inn who had a cup or 
plate for use at a meal, misappropriated them, he was guilty 
of theft; but this was because it was considered that the 
servant or guest was not properly in possession of such things, 
but had a mere custody or charge, and that the possession 
still remained in the master or the host, and so the thing 
when stolen was feloniously taken. These exceptions were 
construed so strictly, that when, in Bazeley's' case,l a 
banker's clerk was tried for theft for having put in his own 
pocket a note for £100 which a customer gave him to be 
carried to his credit, it was held that he could not be con­
victed; and a statute was passed which, enacted that clerks 
and servants who embezzled money received on their masters' 
account should be deemed to have stolen it. This statute, 
though it considerably extended the law as to one particular 
class of offenders-namely, clerks and servants, made no fu.n­
damental alteration in it, and much increased its difficulty by 
raising a long series of questions as to the technical mean­
ing of "clerk" and "servant." The Act which punished 
it introduced other technicalities, which I need not here 
point out. 

By degrees, attention was called to the fact (the neglect 

1 I,each, 835 ; and see Hi:Jrory of tM Crim.inal Law, vol. iii. p. 152. 
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of which is pointed out and ridiculed by Swift in Gultiver's CHAP. XIV, 

Travels) that a breach of trust deserves punishment as much 
lUI a felonious taking; and a variety of statutes were passed 
upon this subject, which constituted new offences, like theft, 
but differing from it in the circumstance that eaeh of them 
treats as a crime a fraudulent dealing with property in .. 
nocently reccived. The first of these statutes was suggested 
by the case of a stockbroker,l who stole £22,000, the pro-
ceeds of a cheque with which he was intrusted to buy 
securities for Sir T. Plumer. This occasioned an Act for the 
punishment of bankers, brokers, merchants, solicitors, and 
other agents who misappropriated securities, &c., with which 
they were intrusted. The first Act passed for this purpose 
was 52 Oeo. III. c. 63. . 

A still further inroad was made upon the principle,that a 
felonious taking was essential to larceny by the enactment 
that all bailees, whether they had or had not broken bulk, 
who stole anything bailed to them, should be guilty of theft. 
This was in 1857. These two enactments practically re­
pealed the old common law doctrine that a person who stole 
property intrusted to him was liable to no punishment, 
though cases may be put in which it still applies; but it did 
not reach the case of trustees, in whom the whole legal 
interest in property is vested for the benefit of cestui que trustent, ' 
who are bcneficial owners. If, e.g., the trustee of a marriage 
settlement sold all the securities in which the settled funds 
were invested, and spent the proceeds, he was, till 1857, guilty 
only of a civil wrong. 

These offences, however, have since been dealt with, 
though in an exceedingly clumsy, and imperfect way,2 but 
the result of the whole may thus be summarized:-

The fraudulent misappropriation of property is not a 

1 R. 11. Walsh, January 4,258. 
I Hi8tory of the Criminal Law, vol. m. Pl" 15S-15i. 



15 2 General View of the Criminal Law. 

CHAP. XIV. criminal offence, if the possession of it was originally honestly 
acquired, except in the case of-

(1) Servants embezzling their master's property, who were 
tirst excepted in 1799. 

(2) Brokers, merchants, bankers, attorneys, and other 
agents misappropriating property intrusted to them, who 
were first excepted in 1812. 

(3) Factors fraudulently pledging goods intrusted to them: 
for sale, who were first excepted in 1857. 

(4) Trustees under express trusts fraudulently disposing of 
trust funds, who were first excepted in 1857. 

(5) Bailees stealing the goods bailed to them, who also 
were first excepted in 1857. 

Before passing to the exposition of the Larceny Act, the 
following observation must be added. Many of its enact­
me~ts differ from each other only in varying the maximum 
punishments for different kinds of theft; e.g. ste~g a horse 
may be punished by fourteen years' penal servitude. Stealing 
an ass only by five years' penal servitude. Theft by a servant 
is punishable by penal servitude for fourteeu years, whereas if 
the offender were not a servan~ he might not be liable to a 
sentence exceeding five years. These provisions appear, and 
indeed are, capricious. The historical explanation of their 
existence is this. The old division of larceny was into grand 
larceny (stealing over the value of a shilling), which was 
'punishable with death, and petty larceny (stealing ihe value 
of less than a shilling), which involved minor punishments. 
Grand larceny, however, was cle~gyable. In the course of 
the eighteenth century many larcenies were excluded from 
clergy, sometimes in an arbitrary way. When the punish­
ment of death was abolished in cases of larceny, those 
offences which had been excluded from clergy were. punished 
with greater severity than the rest, and felonies which were 
not otherwise specially provided for were subjected to seven 
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years' transportation -as a maximum punishment. In the CHAP. XIV. 

case of theft, five years' penal servitude is now the maxi-
mum punishment in cases not otherwise provided for. 

I now proceed to the arrangement of the Larceny Act. It 
is wretchedly ill-arranged. though the Act is drawn with the 
most complete knowledge of the law which it consolidates, 
and shows a servile respect for the mass of intricate and 
irrational technicalities which I have tried to explain. 

Section 1 gives the Act its title. Section 2 abolishes the 
distinction between grand and petty larceny, which had been 
aboli8hed~forty-six years before. Section 3 (which ought to 
come in before Section 67) re-enacts the Ad which made 
larceny by a bailee a crime. 

Some confused sections about punishments and indictments 
(4-9 inclusive) follow. Then come a series of exceptions 
to the common law rules as to things which are not the 
subject of larceny at common law, and as to the rule that a 
felonious taking is essential to theft. 

Sections 10-26 are principally exceptions from and 
qualifications of the common law rules about stealing 
animals j Sections 27-30, exceptions to the common law 
rules as to stealing written instruments j Sections 81-39, 
exceptions to. the common law rule that land or things 
growing out of or fixed to land cannot be stolen j Sections 
67-87. exceptions to the common law rules that fraudulent 
breach of a common law trust is not a crime, and that a 
trustee possessed of the whole legal interest in property 
commits no offence when he defrauds his cestui q7t6 trust. 

The Act would be rather less unintelligible if Section 3 
and Sections 67-87 followed Section 39, as this would keep 
together all the exceptions made to the common law rule as 
to a felonious taking j but for some reason not apparent 
Sec Lions 40-49 relate to robbery and extortion by threats j 
Sections 50-59 to burglary and housebreaking, which are 
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CHAP. XIV. defined in a very intricate way; and Sections 60-66 to some 
special forms of larceny are interposed. Sections 88-90 relate 
to obtaining goods, &c., by false pretences; and Sections 
91-99 to the receiving of stolen goods, and to various matters 
connected with the procedure relating to it. 

The rest of the Act relates to procedure. 
I have arranged all this matter on a different principle 

in my lJigest. I first (chap. xxxiii. Arts. 279-285a) deal 
with the definition of the terms and of the common law 
doctrines which pervade the subject, viz. property, possession, 
ownership general and special, taking and carrying away, or 
asportation, and bailment. 

I next (chap. xxxiv. Arts. 286-294) state the law as to 
what is the subject of larceny, and what not, putting together 
the common law rules and the statutory exceptions. 

In chap. xxxv. Arts. 295-308, I state the ways in which 
theft may be committed, the law as to finding, and the 
distinctions between theft and other fraudulent conversions, 
of which some are and others are not criminal. 

In chap. xxxvi. Arts. 309-312, I state the law as to 
embezzlement. 

I then proceed to define different kinds of theft, taking 
the -most serious first, and stating the punishments. Chap. 
xxxvii. Arts. 313-314, defines robbery and extortion; chap. 
xxxviii • .Arts. 315-320, burglary and similar offences; chap. 
xxxix~ Arts. 321-328, deals with thefts for which no 
special punishment is provided, or after a previous convic­
tion, and with thefts punishable with a maximum punish­
ment of penal servitude for life, for fourteen years, for seven 
years, for five years, and with various terms of imprisonment; 
in chap. xl. Arts. 329-342, I deal with obtaining goods by 
false pretences and some other frauds like theft; I deal 
in chap. xli.' Arts. 343-352, with frauds by bankers, 
brokers, agents, trustees, &c., and with the new offence of 
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fraudulent false accounting; and finally, in chap. xlii. Arts. CHAP. XIV. 

353-354, with the receiving of property unlawfully obtained. 
In these chapters I have included several offences punished 
otherwise than under the Larceny Act, e.g. those which are 
dcfined by the Post Office Act. 

Of the remaining Consolidation Acts,24 and 25 Vict. c. 97, 
which relates to malicious injury; c. 98, which relates to 
forgery; and c. 99, which deals with offences relating to coin, 
I have nothing to say beyond what is said in the Acts 
themselvcs. The common law definition of forgery involves 
questions of some difficulty, but I need add nothing to 
what I have said on this subject in my Digest, Arts. 355 
and 356. 

The law as to offences against trade has a history of the 
greatest interest, which I have related to the best of my 
ability in vol. iii. of my HistO'l"!/ (chap. xxx. pp. 192-234) ; but 
as to the actually existing law, which consists principally of 
enactments relating to fraudulent debtors, criminal breaches 
of contract, and certain statutes as to navigation, I have 
nothing to add to what is said in chap. xlix. Arts. 387-398 of 
my Digest. 



CHAPTER XV. 

CRIMINAL PROCEDURE. 

CHAt'. XV. IN the earlier chapters of this book I have given an 
historical account of the gradual development of the law 
of criminal procedure, which shows the steps by which the 
present most elaborate and complete system has been 
gradually formed. Referring to the statements tbere made, 
I propose in the present chapter to draw a sketch of the 
system as it stands, avoiding all the details which, though 
absolutely necessary for practical purposes, are too minute to 
be accurately remembered, unless they are learnt by long 
practice, and interfere with the unity of impression which 
it is the great object of a general view to communicate. The 
authorities for each statement contained in this chapter, 
and the details which for purposes of practice require to 
be known, will be found in my Digest of Crimi1ULl PI'O­

cedure, at the articles referred to in the foot-notes. The 
first, the most general, and perhaps the most characteristic 
principle of the law of England on this subject is that every­
one, without exception, has the right to use the Queen's 
name for the purpose of prosecuting any person for any 
crime. This is subject only to the condition that the 
Attorney-General has power on his own authority to stop 
any prosecution by entering a 'Mlle prosequi. 

Prosecutions are, in fact, usually instituted by the police, 
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arid in cases of importance they are not unfrequentIy carried CHAP. XV. 

on by the Public Prosecutor, in which character the Solicitor 
to the Treasury acts. He bas, however, no legal authority 
whatever as such. He cannot require any person to attend 
before him or to answer questions. He can, in a word, do 
nothing whatever which may not equally be done by any 
private person through his private solicitor. 

This is one of the most marked distinctions between the 
criminal procedure of this and, I believe, almost all other 
countries. 

I have already said what appeared to be necessary on the 
subject of the local extent of the criminal law of England in 
regard to place, time, o.nd person.! I begin my sketch 
accordingly with the constitution of the criminal courts.1 

They consist of-
(1) The House of Lords and the Court of the Lord High 

Steward, for peers accused of treason or felony o.nd for 
commoners impeached by the House of Commons. These 
courts ha.ve not been called upon to act since the trial of 
Lord Cardigan in ~841. 

(2) The High Court. of Justice (Queen's Bench Division), 
which usually sits only in cases of special magnitude or 
interest-principally misdemeanours removed into it. by 
certiorari. 

(3) The Courts of the Commissioners of Assize, Oyer and 
Terminer, and Gaol Delivery, which sit in every county in 
England. for the trial of all crimes committed there. 

(4) The Central Criminal Court, which sits in London 
for the trial of all cases occurring in London and the 
neighbourhood. 

These are the superior criminal courts, in which all 
offences may be, and in which all serious offences usually 
are, tried. 

1 Digcst of Procedure, Part I. I Ibid,. Part II. 
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CHAP. xv. The judges are the judges of the High Court of Justice. 
Many other persons of eminence are honorary members of these 
Courts, and the Recorder of London, the Common Serjeant 
and the Judge of the Sheriff's Court try the less important. 
cases at the Central Criminal Court, and the Queen's Counsel 
Qn the several circuits may try the less important cases on 
circuit if asked by the judge to do so. Criminal, like all other 
courts, have also ministerial officers, of whom it is not neces­
sary to speak in detail, though in the Commissions of Assize 
and Gaol Delivery they hold a somewhat peculiar position 
under what is called a Commission or'Association.1 

The other criminal courts are cO\lrts of limited jurisdic­
tion in respect of the crimes which they are competent to 
try. These are the Courts of Quarter Sessions. They are 
courts either for counties or parts of counties, or for boroughs. 
Each county or part of a county has a separate Commission 
of the Peace,! and the magistrates of each Commission are 
the judges of the Court of Quarter Sessions. They elect 
their own Chairman, who ·exercises most of the functions of a 
judge, though only as primus inter pares. In all boroughs 
having: Courts of Quarter Sessions, and all such boroug1:)s 
have a separate Commission of the Peace, there is a Recorder 
who js appointed by the Crown, and is sole judge. 

The limits of the criminal jurisdiction of the. Courts of 
Quarter Sessions are fixed by statute,S and in general may be 

1 See Dig83t of Procedure, Art. 24. 
S There is one for each county except York and Lincoln 50 

York, one fOl' each Riding 3 
Lincoln, one for each part S 
I,iberties ..• 9 
Counties of towns ... 18 

In all ... 83 

-Hi .• tory of 1M Criminal Law, vol. i. p. 115. 

Commissions for England 
and Wales. 

s 5 and 6 Vict. c. 38, s. 1 Dig831 of Procedure, AI·t. 39. 
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said to exclude all capital crimes, all crimes which may b,e CHAP. XV. 

punished on a first conviction by penal servitude for life, and 
all cases which are likely to give rise to important questions 
of law, or to cause local prejudice. 

Various property qualifications 1 are required of county 
/lnd borough magistrates. There are also in London (outside 
the City). and in many other populous places. stipendiary 
magistrates appointed by the Crown. 

Such is the organization of the criminal courts. To 'com­
plete the subject I may mention the coroners, though only 
in a few words. The coroners are the most ancient of 
English officers of justice, excepting only the judges.2 They 
are at present in almost all cases elective, and their duties 
connected with criminal justice consist in holding inquiries 
by the aid of coroners' juries into the causes of all deaths 
by violence or accident or under suspicious circumstances. 
There is much in the discharge of their duties which is 
historically interesting, but nothing which, in such a state­
ment of our system of criminal procedure as I am now giving, 
requires notice. 

The next point to be mentioned is as to the, place where 
a crime committed within the jurisdiction of the English 
criminal courts is to be tried.s As a general rule, they are 
tried where they are committed; but there are many excep­
tions, which can hardly be stated correctly in fewer words 
than are used in the articles of my IJigest referred to below.' 
One principle may, I think, be suggested which is omitted in 
it. A crime, I think, may be said to be committed in any 
place in which anything essential to its commission is done. 
This is expressly enacted in the obvious case ofa fatal 
wound given in one place 'and the death of the person 

1 . Digut of Procedure, Art. 30. 
• Ri8Urry of the Criminal Law, vol. i. pp. 216-245. 
B Dige...t of Procedure, Arts. 67-87 4 AltS. 79-87. 
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CHAP. XV. wounded taking place in a different jurisdiction, and it is 
more or less implied in several decided cases. Thus, a man 
posts at Leicester a libellous letter to a newspaper which 
publishes it in London.1 He commits the offence of publish­
ing a libel both in Leicester and London. A writes at 
Nottingham a letter to B in France, making a false pretence, 
whereby B is persuaded to send to A at Nottingham a bill 
of exchange, which A receives and discounts at Nottingham. 
A commits an offence at Nottingham.s A man who steals 
goods is held to go on stealing them as long as he has them, 

. and may be tried for the theft in any county where he has 
them. A variety of special provisions are made with regard 
to offences on journeys. to offences near the boundary of a 
county, to bigamy, forgery, offences connected with the 
coinage, &c. 

In some few cases the High Court of Justice has power 
to vary the usual place of trial: as, for instance, if a fair 
trial cannot be otherwise conveniently had; if it is desired 
to try a criminal case on the civil side;" and in a few special 
cases, as, for instance, when a soldier is accused of the murder 
of a soldier. This is commonly done by the issue of a writ 
of certiorari upon terms fixed by statute. The certiorari 
may in some cases be issued by the High Court, or any 
judge, including the Recorder of London, to the counties 
of Middlesex, Essex, Kent, and Surrey, for the trial of any 
prisoner therein at the Central Criminal Court. 

Passing from the organization of the criI)1inal courts, I 
now come to the course taken upon the commission of a 
crime to bring the criminal to justice. The first step is 
the arrest of the criminal. This may in many cases be done 
either in a summary way by any person, whether a police 
constable or not in many cases, and in some additional cases 

1 Regina fl. Burdett, • B. aM ..t., p. 95. 
9 Regina ".(Holmes, Law llepqrt.., 12 Queen's Bench Division, p. 23. 
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by a constable without a warrant. These are set out in my CHAP. XV. 

])igest.1 An arrest may also be made for any offence on a 
8ummons or on a warrant on the first instance, and such 'a 
warrant must be issued on an information in writing and on 
oath, or on a warrant issued on a failure to appear to a 
8ummons. A warrant issued by anY' magistrate in England, 
Scotland, Ireland, or the Channel Islands, must be backed 
by a magistrate having local jurisdiction in the county 
where it is executed,1 and the case of Indian and colonial 
warrants is similarly provided for, but with more elaboration.s 

It is a peculiarity of English criminal procedure that 
till some person charged with an off~nce appears before a 
magistrate, either on arrest, summons, or warrant, no official 
inquiry into the crime can be held except in the single case 
of a coroner's inquest. This has always appeared to me 
one of the most irrational defects in the criminal law, and 
one of which the removal has by experience been shown 
most to increase its efficiency. 

When a suspected person appears befole the magistrates, 
the witnesses against him are heard in his presence, and he 
is allowed to call witnesses. If the magistrates are of opinion 
that the evidence is not sufficient to put the prisoner on his 
trial, it is their duty to discharge him. If it is in their 
opinion 8ufficient for that purpose, they must commit him. 
If the case cannot be finished at one hearing, the prisoner 
may be remanded for periods of not exceeding eight days till 
it is completed. 

If the prisoner is comInitted, the clerk to the magistrates 
forwards the depositions as to the taking of which there are 
various enactments, to the clerk of assize, clerk of the peace 
or other principal ministerial officer of the court by whic'll 
the prisoner is to be tried. In all cases, except murdel' 

1 DigI!8' oj Procedure, Arts. 96-98. I Ibid., Arts. 105--107. 
I Ibid., Arts. 164-166. 
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CHAP. XV. and treason, the justices may bail a prisoner till he is tried. 
In the case of misdemeanours which border on felony they 
have a di.scretion.1 A judge, or the Queen's Bench Division, 
may bail in all cases, but it admits of a doubt whether the 
Habeas Corpus Act does not enable a prisoner to claim to 
be bailed in all cases of misdemeanour.2 As a general rule, 
it may be said that till sentence is passed prisoners may be 
bailed; as, for instance, during remands, during adjournments 
of the court at or after commitment for trial. The com­
mitting magistrate has power to compel the atteudance of 
witnesses both at his own inquiry and at the assizes, to 
issue s,earch warrants, 'and to do some other necessary things 
which I pass over. 

There is one case in which a man may be committed for 
trial without going before a magistrate. This is the case in 
which a witness appears to the judge to perjure himself 
at a trial; the judge may thereupon direct him in a summary 
way to be prosecuted for perjury, and either commit or 
bail him till trial 'fhis course is hardly ever taken, and 
is most unwise. If the judge were authorized to direct 
such a person to. be taken in, the usual way before a police 
magistrate, it would be much better. In the only two cases 
in which I have thought it desirable to interfere, I con­
tented'myselt with saying in open 'court that I thought 
a particular witness ought to be prosecuted .. In the case of 
crimes incidentally brought to notice in a different' proce~d­
ing, it is generally sufficient for the presiding judge to write 
to the Public Prosecutor. In the case of bankruptcy mis­
demeanours, the county court judge can commit for trial.' 
A series of provisions to be found in several Acts of Parlia-

1 Digc:;t qf Procedl1.re, Art. 137. The misdemeanours are enumerated in the 
note. 

S Ibid., Art. 136. S Ibid., Arts. 122-128. 
• 46 and 47 Vict. c. 52, s. 165. ·Tho Act was passed sinco my Digc:;t of 

Pl'Occdttre Wtl.S published. 
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ment called the Extradition Acts, the important one bein~ CHAP. xv. 
the Extradition Act of 1870, 33 and 34 Vi ct. c. 52, provide 
for the case of the extradition of criminals, for the verification 
of the evidence against them, and for some other matters, 
such as the return of criminals to distant paris of Her Majesty's 
dominions. Of all these things an account will be found in 
my IJigest.1 The history of the subject is related and its 
principles are stated in my History.! 

The next question to be considered is that of accusation. 
Substantially, a committal for trial is an accusation; but 
formally, a prisoner is regarded as being detained or bailed 
only for the purpose of being accused, and this may be done 
in various ways. An accusation may be, and generally is, 
made, (1) by a. grand jury, (2) by a coroner's inquest in the 
case of murder or manslaughter; (3) by a criminal information. 
Other ways in which accusations may be made are said to 
exist, but are obsolete. 

All criminal courts summon a grand jury for the 
purpose of receiving indictments preferred b~fore them. 
They are charged by the judge. The indictments, which 
are usually drawn by the clerk of assize, or other officer, 
are laid before them in turn by the various prosecutors, and 
the witnesses in support of them are examined in private 
by the grand jury, who indorse upon each indictment" A 
true bill," if. they think there is a case for inquiry, and" No 
true bill" if they think there is none. 

lt is a. curious feature of the English law that any person 
may present a bill of indictment against any person what­
ever for any crime whatever, except a few,S without having 
given notice to the accused, or going before a. magistrate. 

J Digeat qf Procedure, Arts. 141-184. 
, HiBtmyo/tM CriminaZ Law, vol. ii. pp. 65-74. 
8 Perjury and subornation, conspiracy, false pretences, keeping a gaming­

bouse, keeping a disorderly house, indecent assault, libel, and certain offences 
under the Newspaper Libel Act. Di!!eBt of Procedltre, Art. 192. 

],1 2 
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CHAP. XV. It would be perfectly lawful for any man to accuse the most 
distinguished person of treason, murder, rape, or any other 
crime except those mentioned, by false witnesses, without 
notice, without any previous authority or inquiry whatever; 
and to have the accused arrested and locked up in prison 
under circumstances in which he might find it difficult to 
get bail, and in which he would find it impossible to know 
what was the evidence given against him. It has often 
surprised me that this is not, in fact, done, and it is still 
more surprising that the remedy which is applied in the 
excepted cases is not applied in all cases. I iliink that all 
persons charged with crimes should be taken before a magis­
trate before committal,especially persons charged on a coroner's 
inquisition; and that if the magistrate refuses to commit, 
the accuser should not be allowed to send up a bill unless he 
causes himself to be bound over to prosecute, and makes him­
self liable to costs. I should like him to be liable to be 
made to find security for them. Prisoners are usually in cus­
tody or on bail when indictments are found against them.· If 
not, they may be ~ested on a certificate 1 or Bench warrant.! 

CORONER'S INQUISITION.-A· coroner's inquisition is equi­
valent to an indictment in cases of manslaughter and murder. 
Coroners' juries have very loose notions about manslaughter 
by negligence, and often return verdicts of manslaughter 
where there is no real ground for them. 

CRIMINA.L INFORMA.TIONs.-The Attorney or Solicitor 
General has a right to put a person on his trial. for any mis­
demeanour without an indictment. This right was formerly 
used for purposes and in a way which made it a stock sub­
ject of denunciation. It is now of little importance.s The 
procedure is described in my lJigest.' 

1 Digr.st of Procedurtl, Art. 196. 2 Ibid., Alt. 195. 
I Hu,tOl"Y of the Crimin,d Law, vol. i. pp. 294-296. 
• Digest of Procedure, Arts. 197-208. 
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Criminal informations will in some particular cases be CHAP. XV. 

ordered, upon a motion made in court, to be issued by the 
Master of the Crown Office, on affidavits showing tbat cer-
tain offences have been committed, filed by persons aggrieved 
by sllch offences.l The power is, however, used very sparingly 
-chiefly in cases of misdemeanour by or against official 
persons, or libels on public men. 

The most important topic connected with accusation is 
the contents of indictments and criminal pleading generally. 
The subject is one which I shall treat very concisely. The 
principles, when rightly understood, are extremely simple, 
but a full statement of the law is and must be intricate 
and qualified, especially because it must, so to speak, de­
scribe what may be called a forged release to a forged 
bond. By the forged bond I mean the intricate technical 
rules of the old common law. By the forged release I mean 
the many statutory enactments which have partially, but not 
entirely, blotted them out. A full exposition of the whole 
system will be found in my IJi9est of Procedure, Arts. 
236-255. It will be found that the result of the whole is 
that the words of Art. 244 describe an indictment with su b­
stantial accuracy,! though some exceptions to part of it have 
been made by statute with a view to brevity, and though 
many irrational rules which formerly obtained in relation to it, 
and which were intended, to a greater or less extent, to pro­
vide means for evading the cruelty of the old criminal law by 
quibbles, are now removed, or at least neutralized by being 
allowed by statute to be amended. 

An indictment may be quashed i demurred to, if tbe facts 
alleged, being admitted, are denied to amount to a crime; 
or may be pleaded to. The common pleas are guilty, not 
guilty, autrefois acquit, autrefois convict or pardon, and a 

1 Dige..t of Procedure, Ana. 206-207. 
• "An indictment mWlt be consistent with ench."-lbid., Art. 244. 
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CHAP. xv. special plea is a,llowedin the case of an indictment for libeJ.1 
There are several rules of practice connected with this 
which I need not notice; a full account of them is given in 
my Digest. 

The next step is the trial, which used in early times to be 
called the arraignment, though the expression is now applied 
rather to taking the plea than to the actual trial. The effect 
of the Habeas Corpus Act is to give a person accused of 
treason or felony a right to be indicted on his trial at the first 
session.s after his committal, or if he is not tried to be bailed, 
unless the witnesses for the Crown cannot appear. If he 
is not tried after being bailed, he can at the second sessions 
insist on his release without bail. The arraignment usually 
occupies only a few minutes, as the prisoners are usually 
arraigned in groups, and plead at once either guilty or not 
guilty. There is, however, a legal possibility of a c4allenge 
to the array which alleges default or partiality on the part 
of the sheriff in returning the panel; or a challenge to the 
individuals or polls, who may be challenged either peremp­
torily or for cause. In cases of felony, twenty peremptory 
challenges and any number at: challenges for cause are al­
lowed j but there are no peremptory challenges in cases of 
misdemeanour. 

It is remarkable that for centuries challenges have been 
uncommon in England. I cannot remember more than 
two cases in which any considerable number have been 
made in thirty-five years. There are, however, elaborate 
rules about them, and about the rare incident of standing 
mute, which, however, operates now only as a plea of not 

. guilty. 
In the common course of things this is followed by 

the triaL~ 

1 Dige..t oj Procedure, Arts. 256-268. 2 Ibid., Arts. 270-275. 
3 The following is condensed from my History, v.ol i. pp. 428-456. 
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The first step in the trial, properly so called, is the CHAP. XV. 

opening speech of the counsel for the Crown. He is ex-
pected to confine himself-except under very special and 
unusual circumstances-to a quiet account of the different 
facts to be proved, and of their bearing upon each other, and 
on the guilt of the prisoner. This sta.tement is often of de-
cisive importance, for it produces the first impression made 
upon the minds of the judge and jury, the indictment being 
a neutral, formal document, wholly' unlike a Continental 
acte flaccusation. It is pleasant to be able to say that, as 
a rule, subject only to rare exceptions, extreme calmness 
and impartiality in opening criminal cases is characteristic 
of the English Bar. It is very rare to ~ear arguments pressed 
against prisoners with any special warmth of feeling or of 
language: one reason'for which no doubt is, that any counsel 
who did so would probably defeat his own object. Apart, how-
ever, from this, it is worthy of observation that eloquence 
either in prosecuting or defending prisoners is almost unknown 
and unattempted at the bar. 

The opening speech for the prosecution is followed by 
the examination of the witnesses, who are first examined 
in chief by the counsel for the Crown, then cross-examined 
by the counsel for the prisoner, if he is defended by counsel, 
or by the prisoner himself if he is not, and then re-examined 
by the counsel for the Crown. The judge and the jury 
can also ask such questions as they may think necessary. 
The object of examination-in-chief is to make the witness 
tell what he knows relevant to the issue in a consecutive 
manner and without wandering from the point. The object 
of cross-examination is twofold-namely, to prove any facts 
favourable to the prisoner which may not have been stated 
by the witness when examined in chief, and to, bring to 
light any matter calculated to shake the weight of his evi~ 
dence by damaging his character, or by showing that he has 
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CHAP. XV. made inconsistent statements on former occasions, or that his 
opportunities of observation, or his memory as to what passed 
were defective. The object of re-examination is to clear up 
any matter brought out in cross-examination which admits 
of explanation. 

The main rule as to the manner in which the examina­
tion of a witness must be conducted is, that leading ques­
tions-that is, questions which suggest the desired answer­
must not be asked by 'the side which calls the witness, and 
to which he is presumed to be favourable, but that they may 
be asked by the party against whom he is called, and to 
whom he is presumed to be unfavourable; in other words, 
leading questions may not be asked in an examination­
in-chief or in a re-examination, but they may be asked in 
cross-examination. 

This rule, however, is liable to be modified at the discretion 
of the judge, if the witness appears to be, in fact, unfavour­
able to the party by whom he is called, and to be keep­
ing back matter with which he is acquainted. A common 
instance of this is when II. witness refuses or hesitates to 
state at the trial what he stated in his depositions before the 
magistrate. The great care bestowed upon the examina­
tion of the witnesses, and the importance attached -to such 
rules as these, are characteristic features in an English ~ial; 
and though they are sometimes carried to an apparently 
pedantic length, there can be no doubt of their substantial 
value. 

Their proper application requires experience and skill. 
It is not easy to question a person in such a way as to draw 
from him the knowledge which he possesses on a given 
.su bject in the form of a continuous statement in the order 
of time, the questions being so contrived as to keep alive the 
attention' and memory of the witness without being open to 
the objection that they suggest the answer which he is to give. 



Criminal Procedure. 169 

The examination-in-chief is followed by the cross- CHAP. XV. 

examination. Cross-examination is a highly characteristic 
part of an English trial, whether criminal or civil; and hardly 
any of the contrasts between the English and Continental sys-
tems strikes an English lawyer as forc~bly as its absence in 
the Continental systems. Its history may be collected from the 
particulars given in my History. So lon~ as prisoners were 
really undefended by counsel in serious cases, their cross­
examination of the witnesses against them was trilling and 
of little or no importance, though they did cross-examine to 
a greater or less extent. When they were allowed to have 
counsel to cross-examine, but not to speak for them, the cross­
examination tended to become a speech thrown into the 
form of questions, and it has ever since retained this char-
acter to a greater or less extent. Cross-examination is, no 
doubt, an absolutely indispensable instrument for the dis-
covery of truth, but it is the part of the whole system which 
is most liable to abuse, and which, in my opinion, ought to 
be kept most carefully. under control by the judge; but I 
do not think that the unfavourable criticisms often made 
upon it by unprofessional persons are well founded. 

Few stronger proofs are to be found of the simplicity of 
English taste in the matter of making speeches than the 
exceedingly prosaic character of speeches in defence of pri­
soners. Even when the circumstances of crimes are pathetic 
or terrible in the highest degree, the counsel on both sides 
are usually as quiet as if the case was an action on a bill 
of exchange. This way of doing bnsiness is greatly to be 
commended. It is-impossible to be eloquent in the sense 
of appealing to the feelings without more or less falsehood; 
and an unsuccessful attempt at passionate eloquence is of all 
things the most contemptible and ludicrous, besides being 
usually vulgar. The critical temper of the age has exercised 
an excellent influence on speaking in the courts. Most 
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General View of the Criminal Law. . . 
barristers are justly afraid of being laughed at and looking 
silly if they aim at eloquence, and generally avoid it by 
keeping quiet. 

The defence is followed by the examination of the pri­
soner's witnesses, if any, the summing up of his counsel, and 
the reply of the counsel for the Crown, if he is entitled to 
a reply. But upon these matters I need add nothing to 
what I have already said. 

The trial concludes by the summing up of the judge. 
This, again, is a highly characteristic part of the proceed­

ings, but it is one on which I feel it difficult tQ write. I 
think, however, that a judge who merely states to the jury 
certain propositions of law, and then reads over his notes, 
does not discharge his duty. This course was commoner in 
former times 1 than it is now. I also think that a judge 
who forms a decided opinion before he has heard the whole 
case, or who allows himself to be in any degree actuated by 
an advocate's feelings in regulating the proceedings, alto­
gether fails to discharge his duty; but I further think that 
he ought not to conceal his opinion from the jury, nor do I 
see how it is possible for him to do so if he arranges the 
evidence in the order in which it strikes his mind. The 
mere effort to see what is essential to a story, in what order 
the important events happened, and in what relation they 
stand to each other, must of necessity point to some conclu­
sion. The act of stating for the jury the questions which 
they have to answer, and of stating the evidence bearing on 
those questions and showing in what respects it is' import­
ant, generally goes a considerable way towards suggesting 
an answer to them; and if a judge does not do as much at 
least as this, he does almost nothing. 

The judge's position is thus one of great delicacy, and 

1 It was followed, to take one instance in a thousand, by Lord Mansfield in 
Lord George Gordon's case. 
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it is not, I think, too much to say that to discharge the CHAP. xv. 
duties which it involves as well as they are capable of being 
discharged, demands the strenuous use of uncommon faculties, 
both intellectual and moral. It is not easy to form and sug-
gest to others an opinion founded upon the whole of the evi-
dence without on the one hand shrinking from it, or on tIle 
other closing the mind to considerations which make against 
it. It is not easy to treat fairly arguments urged in an un-
welcome or unskilful manner. It is not easy for a man to do 
his best, and yet to avoid the temptation to choose that view 
of a subject which enables him to show off his special gifts. 
In short, it is not easy to be true and just. That the problem 
is capable of an eminently satisfactory solution there can, 
I think, be no doubt. Speaking only of those who are long 
since dead, it may be truly said that, to hear in their hap-
piest moments the summing up of such judges as Lord 
Campbell, Lord Chief Justice Erle, or Baron Parke, was 
like listening not only (to use Hobbes's famous expression), 
to "law living and anned," but to the voice of Justice itself. 

A verdict of guilty or not guilty concludes the whole 
matter, and the pri~oner is in the one case sentenced and in 
the other is at once discharged, unless there are other charges 
ag~nst him. But t.he jury may not agree. Various accidents 
(such as the death or illness of a judge or juryman) may 
occur. These are all enumerated, and the way of disposing 
of such occurrences are stated, in my lJigest.1 

There is no appeal in criminal cases, but there are three 
modes of procedure which are more or less analogous to it. In 
cases of elTor in the form of the proceedings, a writ of error 
may be brought if the Attorney-General consents. In cases of 
law arising upon the trial, a case may in the judge's discre­
tion be reserved for the Court for the Consideration of Crown 
Cases Reserved j and in misdemeanours tried upon the civil 

. 1 Digut of Procedure, A.rts. 296-302. 
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CHAP. xv. side of the Queen's Bench Division,· a new trial may be 
moved for. Many rather technical questions arise upon 
these points, of which I need not here speak in detail. Pun­
ishments of all kinds may be either wholly remitted or com­
muted in any case whatever. This is done, if. at all, on the 
advice of the Home Secretary, who, I believe, invariably 
consults the judge who tried the case, if there is a question 
of the guilt of the prisoner or of over-severity in his sen:­
tence. In cases where a man is pardoned on account of 
his health, e.g., the judge is not consulted. 

On the question of costs and of rewards, compensation, 
and restitution of goods in criminal cases,l I can only refer 
to my Digest. 

Upon the question whether there ought to be an appeal 
in criminal cases there has been much discussion. I was at 
one time in favour of such an appeal. The Report of the 
Criminal Code Commission, ot which I was a member, con­
tained a recommendation of a scheme for such a court, which 
I concurred in. Subsequent experience, however, has led me 
entirely to change my opinion, and to think that substan­
tially the existing system cannot be improved, and that such 
defects as exist in it are inevitable consequences of the 
nature of trial by jury, or are easily removable. 

Put very shortly, the principal argument in favour of 
admitting an appeal upon matters of fact is this :-

(1) Appeals are admitted in nearly all civil case~, some­
times absolutely, sometimes under restrict.ions. Why allow 
an appeal on a question of a small sum of money, which the 
parties may, if they please, carry up to the House of Lords, 
and yet allow no appeal on a question of life, liberty, and 
character? 

(2) Why pardon a man admitted to be innocent, and on 
the ground of his innocence? Pardon implies guilt. 

1 Digest of Procedure, Arts. 318-329. 
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The shortest and most general answer to the question is CHAP. xv. 
that to admit appeals in criminal cases upon matters of fact 
is to overlook the essential distinction between criminal 
and civil proceedings, and to carry out the principle of assimi-
1ating ·them beyond the point which reason or . expediency 
warrant. A civil proceeding is meant to decide a question 
as to a right to property or a right to compensation for an 
injury between party and party. Appeals ani admitted (I 
think too freely) not so much' for the purpose of arriving 
at truth as for the purpose of satisfying the parties. A 
man appeals if he can afford it and thinks he will succeed, 
and his willingness to embark in an appeal and to carry 
it on depends, to a great extent, upon the importance to 
him of the interests at stake. In a criminal case the ques-
tion is one in which the public is almost as much inter-
ested as the party, and in which an appeal is reasonable 
only in cases where granting it is desirable for the sake of 
truth. 

It must in the first place be borne in mind that the 
diminution of the decisiveness of a criminal trial is in itself 
a great evil, which should be incurred only for the sake of 
avoiding injustice, and to such an extent as is required for I 

that purpose only. -The vigqur of the criminal law depends 
to a great extent upon its deciding finally upon matters 
brought before it, and appeals from it have beyond all doubt 
the effect of breaking its point and blunting its edge. The 
possibility of evading it, and all unnecessary delay in carrying 
it into execution is so much taken away from its capacity of 
preventing crime. It is therefore essential, in conside~g 
the present question, to try to form something like a fair 
estimate of the extent of its failures, in the way of wrong 
convictions. I have one piece of evidence on this point 
to give, which I believe would be corroborated by most of 
my brethren. In the course of the last fi've years (January, 
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CHAP. xv. 1885, to September, 1889) 1,216 criminal cases came 
before me. 

Of these, there ended in a plea of guilty. 199 
Bills were thrown out in 38 
And there were tried . . . . . .. 979 

1,216 

Practically one case out of a thousand was proved to be a case of 
a false conviction. In twenty-eight of these, references have 
been made to me by the Home Office. In one case only was 
a convict pardoned on the ground of his innocence. He was 
convicted of a burglary, and the mistress of the house eame 
out of her room, met the burglar, and swore to the prisoner 
as the man. It was afterwards discovered that she was 
mistaken in his identity, though there were some other 
suspicious circumstances in the case. One of the cases was 
that of Mrs. Maybrick, which attracted so much attention, in 
the summer circuit of 1889. I mention it not in order to say 
anything about it, but merely in order to remark that it was 
the only case in which there, could be any doubt about the 
facts. In the remaining twenty-six cases there was more 
or less of a question as to the severity of the punishment 
inflicted, but little as to the facts. There was one famous 
case in which a certain number of newspapers made a great 
noise, but the prisoner made a full confessioribefore his 
execution. He was a man called Lipski, a Polish Jew. 

I have no knowledge of the experience of others, but from 
my own I feel entitled to say that the number of wrong con­
victions must be very small, and that it is not worth while to 
provide for such cases at the expense of establishing any 
institution at variance with the established principles of trial 
by jury and of diminishing the efficacy of the criminal law. 
The less need be iaid about this because, when a few yt>ars 
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ago an attempt to frame a scheme for a Court of Appeal was CHAP. xv. 
made, these very difficulties raused it to be given up. . 

Taking for granted, then, that trial by jury is to retain its 
present position as the stated regular method of disposing of 
criminal cases, the following observations as regards a Court of 
Criminal Appeal as to matters of fact appear to me to follow. 

First, such cases must be regarded as exceptional, and must 
be treated exceptionally. This, in itself, appears to me to be 
Ii conclusive objection to the proposal which was the basis of 
the last Bill introduced into Parliament. 

The proposal was to permit motions for a new trial on any 
ground on which a new trial may be moved for in a civil case, 
and on several other grounds besides, of which the following 
were instances. There was to be no limit of time within 
which a new trial might be moved for. It was not to be an 
objection to such a motion that the new trial was moved for 
on the ground that witnesses had not been called at the trial 
who might have been called, or on the ground that a defence 
which had not been raised might have been raised. A defence 
might be kept back till the witnesses against it were dead. 

It appears to me that all such proposals are in reality 
opposed to the principle of trial by jury, for reasons which 
may be put in various shapes, but which may be illustrated 
by two special remarks as well as by a finished essay. In the 
first place, it is an elementary and indispu'table principle of 
trial by jury that a jury are bound to give a prisoner the 
benefit of every reasonable doubt. Therefore, before a new 
trial can be granted, it must be established, to the satisfaction 
of the Court which grants the new trial, that the jury whicn 
gave their verdict did not fulfil their duty in this respect, 
but such a decision would entitle the prisoner, not to a 
new trial, but to an acquittal. In every case in which the 
complaint was grounded on any cause other than the 
discovery subsequentIyto the first trial, of new evidence, 
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CHAP. xv. the result· would be that the judges and not the jury would 
have the last word on the final result. 

The same thing is perhaps even more strongly illustrated 
by a second remark. It is an undoubted principle as to trial 
by jury, approved by recent decisions of the highest authority, 
that to grant a new trial on the ground that the. verdict is 
against the weight of evidence, the Court must be of oJ;linion, 
not merely that the verdict is wrong, but that it is so wrong 
that the jury could not reasonably hold it. If this rule were 
observed by a Court of Appeal in criminal cases, the Court of 
Appeal would, by the ac;:t of granting a new trial, effectually 
prejudge the case at that trial. If the doctrine is given up 
in such cases, all steady administration of criminal law is at 
an end. If it is maintained, it will be found in practice that· 
the supposed advantages of a Court of Criminal Appeal will 
not be gained. The true reason for wishing for such a Court 
is that exceptional cases occur to which the attention of the 
public is directed, it may be by some picturesque circum­
stance or person. The newspapers take a leading part in the 
matter, and a quantity of bitter, ill-informed, and often most 
ignorant controversy arises; ,and such scenes, which are 
objectionable on all possible grounds, lead to the demand for 
a Court of Appeal, as if by that means they might be avoided. 
I do not believe it is possible to avoid them. Much occurs 
on such occasions which is to be regretted, but popular mani­
festations on such a subject are only the manifestations under 
an absurd form of that interest in public affairs which is the 
Plainspring of modern political life. It is a grotesque but a 
powerful security against injustice and oppression, though 
it is as unequal to doing justice in any given case as to 
expressing itself in a rational form, with reasonable modesty 
and without foolish exaggeration. 
. The present system appears to me to deal with such 
occasional exhibitions of public feeling in the best possible 
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manner. The Home Secretary has facilities for testing the CHAP. XV. 

truth of every conclusion arrived at, and for forming an 
opinion upon the correctness of verdicts after a trial, which 
can be equalled by no one else. He can and does see the 
judge, the principal witnesses, especially those on whose 
testimony special discussions have arisen, and, in fact, all 
persons who really know anything about the matter, in a 
perfectly easy natural way, and with entire freedom from the 
disturbing causes which may always arise from a trial. The 
Secretary of State is, as a rule, himself a distinguished 
lawyer. The Under-Secretary is, I think, always chosen with 
special reference to his qualifications in this matter, and 
the Secretary of State can, of course, command any special 
assistanc'e he thinks proper. My belief, from personal ex-
perience during ten years, is, that any change which could be 
made would necessarily be for the worse. 

It must be borne in mind that it is only in a small minority 
of cases that questions of law and fact are the only questions 
to be considered in such . matters as these. Questions of 
popular feeling have, and ought to have, their importance. 
Assume that a person is capitally convicted upon evidence in 
which the jury have given an unpopular verdict, and suppose 
further that he contends both that he ought to be pardoned 
upon some general ground and also on the ground that the 
proof against him is deficient-it is hard not to allow him to 
rely upon both grounds at once, and to appeal to their com­
bined effect. This he can do at present. Under. the proposed 
system he would, I suppose, be obliged to rely upon the defects 
of the evidence before the Court of Appeal, on the ·other 
ground before the Secretary of State. 

One suggestion as to the nature and powers of a Court of 
Appeal has been made which appears to me to deserve con­
sideration. It was made by Lord Esher, and is to the effect 
that there should be a Court of five or seven judges which 

N 
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CHAP. xv. should be able to do all kinds Of things-set aside the verdict, 
order a new trial, mitigate the sentence; in a word, do all that 
the Secretary of State can do and a great deal more besides. 
To this I say only that it appears to me that it would be'to 
the last degree mischievous to create such a Court for such a 
purpose; that a Court of five or seven judges would be far 
too large, and that in practice a difference between the 
members would be far more awkward than anything which 
can be said to exist at present; that it would be practically 
impossible either to execute a man who had in his favour 
two or even one powerfully expressed judgment, a'nd absurd 
to acquit a man convicted by a jury and by a majority of 
members of the Court of Appeal; that, after all; the only result 
would be to substitute five or seven Secretaries of State who 
are wholly irresponsible, for one who has always to think of 
the political effect of his decision. I can hardly imagine, in 
short, a proposal more unconstitutional and dangerous in 
all ways. 

I do not say that the present system might not be improved, 
though I should not myself think it worth while to try to do 
so. I think it is true that a, man ought not to be pardoned 
for being innocent. This anomaly might beset right by 
empowering Her Majesty to set aside a verdict on the 
express ground of the convict's innocence. I think the· 
Secretary of State might have power, if he thought proper, to 
compel the attendance of witnesses who might be sworn and 
cross-examined. I do not attach much importance to this. 
Evidence can now be taken on a statutory declaration, which 
is much the same, as an oath. 

Where new evidence is discovered, or where perjury, is 
suspected, or where inconsistent verdicts have been delivered, 
but in no other cases, I would allow the Secretary of State to 
direct a new trial. 



CHAPTER XVI. 

ON EVIDENCE IN CRIMINAL CASES. 

I FIND much difficulty in writing on this subject in a CHAP. XVI. 

manner altogether satisfactory to myself. In the first edi-
tion of this work, I entered, with what now strikes me as 
youthful enthusiasm, upon a variety of subjects connected 
with it which I should like to discuss at far greater length, 
and without special reference to law if I discussed them at 
nil. I had also at that time failed to devise any arrangement 
of the purely legal part of the subject which deserved to be 
regarded as at all satisfactory. I have since that time thought 
and learnt much on the subject, having been called to legis-
lute about it in India, and llaving written on it in England. 
The subject is far too interesting and characteristic a part 
of the criminal law to be completely passed over; and as it 
is always difficult to give an account of part of a system 
without giving some notion of the whole of which it is a 
part, I will say a few words of the nature of English rules 
of evidence as a whole before I go on to discuss the 
particular rules which apply more particularly to criminal 
proceedings. 

The object-I believe for the most part the unconscious or 
half-conscious object-of English rules of evidence is to pro­
vide that conclusions in judicial cases should be founded on 
solid grounds. The leading principle of B'entham's specuIa-

N 2 
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CHAP. XVI. tions on this subject, and none were ever in their own line 
more influential, was that all objections to evidence ought 
to be objections not to its admissibility but to its weight. 
This, I think, was a not wholly unnatural exaggeration of 
the indignation excited in Bentham by the rules of evidence 
as he knew them, encumbered as they were with all manner 
of irrational matter from which they are now happily set 
free. His notice was never directed to the fact, that, in the 
first place, inexperienced persons continually mistake suspi­
cions of all kinds for proof, and that in the absence of rules 
of evidence they have no sure test by which to distinguish 
them; that, in the second place, doubt is so unwelcome to the 
mass of mankind that in most cases there is more danger of 
believing too much than of believing too little; and thirdly, 
that in judicial affairs fraud, or at all events want of can­
dour, is always to be carefully guarded against, and that 
for this purpose it is necessary to understand what is the 
nature of the real securities against fraud and want of can­
dour-when they ought to be rigorously enforced, and w.hen 
and to what extent they may be safely relaxed. The result 
of a long history, the principa! points of which I have given 
in my Hi.~tory,l is that most of the rules of evidence now 
existing may be to a considerable extent justified on these 
grounds, though they have come into existence gradually 
and in spite of every sort of obstruction, arising from mis­
apprehension of their nature, and from all the other causes, 
fl'om which legal errors generally do arise. 

The common accounts of the law of evidence are in many 
cases made impenetrably obscure by the non-recognition of' 
the double meaning of the word" evidence," which is some­
times used in the sense (a) of testimony given orally by wit­
nesses, and sometimes in the sense (b) of a fact taken to be 

t See especially vol. i. chaps. viii.-xii., and the trials" at the end of 
vol. iii. 
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true and used as an argument to show the existence of a fact CHAP. XVI. 

the truth of which is in question. 
The word is sometimes used in both senses at once. 

Thus, according to the evide1W6 of A, the money was paid. In 
this phrase "evidence" means testimony, it means that A 
says he saw the money paid, and is used in sense (a). In 
the phrase " Recent possession of stolen goods is evide1W6 of 
theft," the word is used in sense (b). The meaning is, the one 
fact makes the other probable. In the pbrase "Hearsay is 
no evidence," the word means both things at once. The wit­
ness is not to be allowed to l'epeat what. was said, and if 
it is repeated, no inference is to be drawn from the fact that 
it was said. Of such facts it is commonly said that they are 
not evidence-that is, they are not evidence in sense (b), 

This ambiguity in expression has for certain purposes 
its conveniences; but I here confine myself to the use of the 
word "evidence" in the sense of testimony. It will be found 
that the whole law of evidence may be thrown, by recognizing 
this distinction, into the following perfectly simple shape. 

It supplies answers to three great questions:-
(1) What facts may be proved to be true upon a legal pro­

ceeding having for its object the ascertainment of any legal 
right or liability f 

The answer is (1) All facts which, if proved, would establish 
or rebut the existence of any such right or liability; and 
(2) any facts which alone or with others render probable or 
improbable the existence of any such fact. 

Facts of the first class I describe as facts in issue-they 
may always be proved, and the pleadings in each particular 
case show what they are; facts of the second class I describe 
as facts relevant, or deemed to be relevant, to the issue. But 
certain facts which might naturally be considered relevant 
to the issue are not considered as being so. These all fall 
under one of the following heads :-
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CHAP. XVI.· (a) The fact that a person not sworn as a witness asserted 
something to be true. This is also called hearsay. 

(b) The fact that something was asserted in a docu­
ment not regarded as authoritative for the particular 
purpose. 

(c) The fact that things similar to, but not specifically 
connected with, the matter inquired into occurred. 

(d) The fact tbat any person had an opinion about its having 
occurred or not. 

To each of these rules there are exceptilms of great 
importance. I pass over the details, .but I will give an 
illustration to show the form of the law. 

Let the question be whether A committed a crime. The 
commission of the crime by A is the fact in issue. Evidence 
is tendered to show that A confessed that he committed the 
crime. This is a fact relevant to the issue, and evidence of 
it is admissible. It appears that the confession was preceded 
by an exhortation to confess made by B. This excludes the 
evidence of the confession if B was a person in authority in 
reference to the case. B was a person wholly unconnected 
with the case, and A did not. suppose him to be so. The 
confession may be proved. 

Thus the principal part of the working law of .evidence 
consists of the application to particular cases of exceptions to 
exceptions to general rules which I was the first writer to 
state expressly. 

(2) If a fact can be proved, how is it to be proved? 
The answer is: The fact may be so notorious as to be 

judicially noticed, which dispenses with all proof; but if it 
requires proof at all, whatever the fact may be, and on 
whatever ground it can be proved, it must be proved by 
direct evidence. If it was a fact which could be seen, heard, 
or otherwise directly perceived by any of the senses, it must 
be proved by some one who directly perceived it by that 



On E-uidence in Crimina! Cases. 183 

scnsc-who saw, or heard, or touched it. If it is the contents CHAP. XVI. 

of a document, it must be proved by the production and 
verification of that document, or by a copy fulfilling the con-
ditions of the law upon the subject of the proof of documents 
by copies. 

(3) Lastly, who is to prove it 1 
The answer is, as a rule, that he who affirms must prove; 

but this rule is varied by presumptions-especially in criminal 
cases, by the presumption of inn~ence. There are many sub­
ordinate rules as to the manner in which evidence is to be 
given, &c., which [ need not notice. Of a.ll these matters a 
short but full, I believe I may say a practically complete, 
account may be found in my Digest of the Law of Evidence, 
to wllich I refer for fuller information. 

Confining mYllelf to the rules of evidence which are prac­
tically confined to criminal cases, I will refer to the following 
only. 

In the first place, I may mention the general presumption 
of innocence, which, though by no means confined to th~ 
criminal law, pervades the whole of its administration. This 
rule is thus expressed in my Digest of the Law of Evidence 1 :­

II If the commission of a crime is' directly in issue in any 
.. proceeding, civil or criminal, it must be proved beyond all 
.. reasonable doubt. The burden of proving that any person 
II has been guilty of a crime or wrongful act is on the person 
II who asserts it, whether the commission of such act is or is 
II not directly in issue in the action." 

This is otherwise stated by saying that the p~isoner is 
entitled to the benefit of every reasonable. doubt. The word 
" reasonable II is indefinite, but a. rule is not worthless because 
it is vague. Its real meaning, and I think its practical 
operation, is' that it is an emphatic caution against haste 
in coming to a conclusion adverse to a prisoner. It may 

1 Art. 94. 
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CHA!'. XVI. be stated otherwise, but not, I think, more definitel!, by 
saying that before a man is convicted of a crime every 
supposition not in itself improbable which is consistent 
with his innocence ought to be negatived. But I do not 
know that" improbable" is more precise than "reasonable." 
Another way of stating it is that in order to justify a con­
viction, a jury ought to be in a state of moral certainty 
caused by legal evidence; but this, like the rest, is indefinite, 
for the phrase « moral certainty" is as vague as "no reasonable 
doubt." It is also closely connected with the saying that it is 
better that ten guilty men should escape than that one in­
nocent man should suffer, an observation which appears to me 
to be open to two decisive objections. In the first place, it 
assumes, in opposition to the fact, that modes of procedure 
likely to convict the guilty are equally likely to convict 
the innocent, and it thus resembles a suggestion that 
soldiers should be armed with bad guns because it is 
better that they should miss ten enemies than that they 
should hit one friend. In fact, the rule which acquits 
a guilty man is likely to convict an innocent one; just 
as the gun which misses the object at which it is aimed 
is likely to hit an object at which it is not aimed. In 
the second place, it is by no means true that under all 
circumstances it is better that ten guilty men should escape 
than that one innocent man should suffer. Everything 
depends on what the guilty man has been doing, "and 
something depends on :the way in which the innocent 
man came to be suspected. I think it probable that the 
length to which this sentiment has been carried in our 
criminal courts is due to a considerable extent to the 
extreme severity of the old criminal law, an~ even more 
to the capriciousness of its severity, and the element of 
chance which, as I have already shown, was introduced 
into its administration by technical rules. In the Report 
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already quoted,l M. Cottu remarks that, the English "not CHAP. XVI • 

.. thinking it for the advantage of the public to punish every 

.. crime committed, lest the effect of example should be 
.. weakened by the frequency of executions, they reserve the 
"full measure of their severity for the more hardened 
" offenders, and dismiss unpunished those whose guilt is not 
.. proved by the most positive testimony. They are indifferent 
.. whether among the really guilty such be convicted or 
"acquitted.' So much the worse for him against whom the 
.. proofs are too evident, so much the better for the other 

in whose favour there may exist some faint doubts; 
they look upon the former as singled out by a sort 
of fatality to serve as an example to the people, and 
inspire them with a wholesome telTor of the vengeance 
of the law; the other as a wretch whose chastisement 
Heaven has reserved in" (1 for)" the other world;" He 

adds that none of the English with whom he was in company 
" ever positively expressed such a sentiment, but they act as 
II if they thought so." There may be some exaggeration 
in this, but the sentiment here described is not altogether 
unlike the practical result to be expected from the maxim 
II Timor in omn.es, pama in paucos," a sentiment not unnatural 
when the practice and the theory of the law differed so widely 
as they did sixty years ago. It was natural that a convicted 
prisoner should be looked upon as a victim, chosen more or 
less by chance, when the whole law was in such a state that 
public sentiment would not permit of its being carried even 
proximately into effect. 

I know of only four rules of evidence which can be said 
to be peculiar to criminal proceedings. 

(1) The first, and by far the most important, is the rule 
that the prisoner and his' wife' are incompetent witnesses. 

1 CoUu'a Report, p. 91, &c. 
I This clumsy sentence is obviously the fault of the translator. 
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CHAP. XVI. The history of this rule is as follows :-The husbands or 
wives of prisoners were never, so far as I know, compelled 
to testify against their wives or husbands. But down to 
the Civil Wars, as I have already shown, the interrogation 
of the prisone~ on. his arraignment formed the most im­
portant part of the trial. Under the Stuarts, questions were 
still asked of the prisoner, though the extreme unpopularity 
of the ex-o.f!ici() oath, and of the Star Chamber procedure 
founded upon it, had led to the assertion that the maxim 
"Ncmo t(Jnet~br aCC?bSare seipslbm," was part of the law of 
God and of nature (to use the language of the day), an 
assertion which was all the more popular because it con­
demned the practice of torture for purposes of evidence then 
in full use both on the Continent and in Scotland. 

Soon' after the Revolution of 1688, the practice of 
questioning the prisoner died out, and as the rules of 
evidence passed from the civil to the criminal courts, the 
rule that a party was incompetent as a witness, which 
(subject to occasional and partial evasion by bills of discovery 
in equity) prevailed in civil cases till 1853,1 was held to 
apply to criminal cases. Thill, however, was subject to two 
important qualifications. First, the prisoner in cases of 
felony could not be defended by counsel, and had therefore 
to speak for himself. He was thus unable to say, as his 
counsel sometimes still says for him, that his mouth was 
closed. On the contrary, his mouth was not only open, but 
the evidence given against him operated as so much indirect 
questioning, and if he omitted to answer the questions it 
suggested. he was very likely to be convicted. This was 
considerably altered by the Act which allowed prisoners 
accused of felony the benefit of counsel. The counsel was 
always able to say, "My client's mouth is closed. If he 
could speak, he might say so and so." 

1 It:was repealed by 16 and 17 Viet. c. S~. 
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For some years past, and by some judges, prisoners have CHAP. XVI. 

been allowed to make whatever statements they please in 
their defence. I have done so for the last six or 'seven years, 
and I believe that course to be in accordance with principle, 
and not opposed to any enactment. I have, however, held 
that such a statement, if the prisoner is defended, gives a 
right of reply. 

Secondly, the statutes of Philip and Mary already referred 
to, repealed and re-enacted in 18'26· by 7 Geo. IV., c. 64, 
authorized committing magistrates to "take the examina­
tion" of the person suspected. This examination (unless it 
~vas taken upon oath, which was regarded as moral com­
pulsion 1) might be given in evidence against the prisoner. 

This state of the law continued till the year 1848, when, 
by the 11 and 12 Vict., c. 42, the present system was 
established, under which the. prisoner is asked whether he 
wishes to say anything, and is warned that if he chooses to 
do so what he says will be taken down and may be given 
in evidence on his trial. The result of the whole is that as 
matters stand the prisoner is absolutely protected against all 
judicial questioning before or at the trial, and that, on the 
other hand, he and his wife are prevented from giving 
evidence in· their own behalf. He is often permitted, how­
ever, to make any statement he pleases at the very end of 
the trial, when it is difficult to test the correctness of what 
is said. I may just add that statutory exceptions to the 
general rule have been made in so many cases as to reduce 
the law to an absurdity. What can be more inconsistent 
than to prevent a man from contradicting an accusation of 
an unnatural crime and to allow him to contradict an 
accusation of rape? 

This is one of the most characteristic features of English 
criminal procedure, and it presents a marked contrast to that 

J See my IJi!lC8t qf 1M Ll!VJ of E1Iidenct, Art. 23, and note xvi. 
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CHAP. XVI. which is common to, I believe, all Continental countries. It 
is, I think, ~ghly advantageous to the guilty. It contributes 
greatly to the dignity and apparent humanity of a criminal 
trial. It effectually avoids the appearance of harshness, not 
to say cruelty, which often shocks an English spectat{)r in a 
French court of justice,l and I think that the fact that 
the prisoner cannot be questioned stimulates the search for 
independent evidence.2 • The evidence in an English trial 3 is 
I think, usually much fuller and more satisfactory than the 
evidence in such French trials as I have been able to study. 

Such are the rules of evidence, the most celebrated and 
characteristic part of English criminal trials. I proceed to 
make some observations on their nature and value. 

I do not think anyone at all acquainted with the sub­
ject practically can doubt their immense value as securities 

1 The contrast is described by M. Cottu in a singular passage, pp. 103-104. 
"The courts of England offer an aspect of impartiality and humanity which 
"ours, it must be acknowledged. are far from presenting to the eyes of the 
" stranger. In England everything breathes an air of lenity and mildness; 
.. the judge looks like a father in the midst of his family occupied in trying 
.. one of his children,J (an extraordinary position certainly for a man to be 
placed in). .. His countenance has ~oth:ing threatening in it. According t() 
.. an ancient custom. flowers are strewed upon his desk and upon the clerk's • 
•• The sheriff and officers of the court wear each a nosegay. • • • 

.. Everything among us. on the contrary. appears in hostility to the prisoner. 
II He is often treated by the public officers with a harshness. not to say cruelty, 
II at which an Englishman would shudder. Even our presiding judge. instead 
II of showing that concern for the prisoner to which the latter might appear 
"entitled from the character of impartiality in the functions of a judge whose 
II duty is to direct the examination and to establish- the indictment. too 
"often becomes a party against the pl'isoner. and would seem sometimes to 
II think it less a duty than an honour to procure his conviction. " 

s Duri'1g the discussions which took place on the Indian Code of Criminal 
-Procedure in 1872. some observations were made on the reasons which 
occasionally lead native police officers to apply torture to prisoners. An 
experienced civil officer observed :-" There is a great deal of laziness in it. 
" It is far pleasanter to sit comfortably in the shade rubbing red pepper into a 
"poor devil's eyes than to go about in the sun hunting up evidence." This 
was a new view to me. but I have no doubt of its truth. 

8 See the trials at the end of this work. 
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for a healthy scepticism, as checks upon haste to convict, as CHAP. XVI. 

being productive of industry in searching for evidence de-
serving of the name, and so preventing a vast amount of 
injustice. If anyone really doubts this, let them suppose 
what would have happened if the trials in Titus Oates's plot, 
or the cases tried before the French Revolutionary tribunal, 
had been subject to the modem rules of evidence. I doubt 
whether any equally valuable security for innocent. people 
can be devised, except, perhaps, the necessity for a specific 
definite charge amounting to a known crime, which is secured 
by the law as to indictments. 

Passing from this, however, what is the value oftheee rules, 
and of the evidence produced under them, with reference 
to securing a true result 1 This is quite a different ques­
tion, and ougbt to receive a different answer. Laying aside 
all that can be described as speculation on a subject which at 
every turn suggests it, I think this much may be said with 
confidence. 

All inquiries into assertions as to matters of fact rest upon 
the same foundations as assertions about physical science. 
At bottom they rest upon the same great assumptions-the 
general uniformity of N sture, and the general trustworthiness 
of the senses. The logic on which each proceeds is the same. 
In each case certain conclusions are drawn from .certain facts, 
and in each case it is easy to err, either because any given 
premiss is false, or any given conclusion is incorrect. The 
certainty of the conclusions reached in' each is proportional 
to the strength of the evidence. 

But what is strong and what is weak evidence 1 Its 
strength is only a metaphorical way of asserting either that 
the assertions made by the witnesses are true, or that the infer­
ences from them are highly probable: that it is true that the 
moon appeared at a certain hour to form a given angle with a 
given star, and that it is rightly inferred from that fact that 
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CHAP XVI. the observer was then in a certain longitude; that a particular 
, man actually was the person seen at a given time and place, 
and that it follows from thence that he committed snch a 
cnme. 

Though science and law have this in common, there are 
also great differences between the sort of evidence on which 
scientifi~ and legal inquiries depend. 

The leading differences between them are as follows:­
(1) In physical inquiries the number of relevant facts is 

generally unlimited, and is capable of indefinite increase by 
experiments. 

In judicial investigations the number of relevant facts 
is limited by circumstances, and is incapable of being 
increased. 

(2) Physical inquiries can be prolonged for any time that 
may be required in order to obtain full proof of the con­
clusion reached; and when a conclusion has been reached, 
it is always liable to review if fresh facts are discovered, 
or if any objection is made to the process by which it was 
arrived at. 

In judicial investigations it is necesary to arrive at a 
definite result in a limited' time; and when that result is 
arrived at, it is final and unalterable, with exceptions too 
rare to require notice. 

(3) In physical inquiries the relevant facts are usually es­
tablished by testimony open to no doubt, because they relate 
to simple facts which do not affect the passions, which are 
observed by trained observers, who are exposed to detec­
tion if they make mistakes, and who could not tell the 
effect of misrepresentation if they were disposed to be 
fraudulent. 

In judicial inquiries the relevant facts are generally com':' 
plex. They affect the passions in the highest degree. They 
are testified to by untrained observers, who are generally 
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not open to contradiction, and are aware of the bearing of CHAP. XVI. 

the facts which they allege upon the conclusion to be 
established. 

(4) On the other hanJ, approximate generalizations are 
more useful in judicial than they are in scientific in­
quiries, because in the case of judicial inquiries every man's 
individual experience supplies the qualifications and excep­
tions necessary to adjust general rules to particular facts, 
which is not the case in regard to scientific inquiries. 

(5) Judicial inquiries being limited in extent, the process 
of renching as good a conclusion as is to be got out of 
the materials is far easier than the process of establishing 
a scientific conclusion with complete certainty, though the 
conclusion arrived at is less satisfactory. 

It follows from what precedes that the utmost result 
that can in any case be produced by judicial evidence is 
a very high degree of probability. Whether upon any sub­
ject whatever more than this is possible-whether the 
highest form of scientific proof amounts to more than an 
assertion that a certain order in nature has hitherto been 
observed to take place, and that if that order continues to 
take place such and such events will happen-are questions 
which have been much discussed, but which lie beyond 
the sphere of the present inquiry. However this may be 
the reasons given above show why courts of justice have to 
be contented with a lower degree of probability than i~ 
rightly demanded in scientific investigation. The highest 
probability at wbich a court of justice can, under ordinary 
circumstances, arrive is the probability tbat a witness or a 
set of witnesses tell the truth when they affirm the existence 
of a fact which they say they perceived by their own eyes, 
and upon which they could not be mistaken. It is difficult ~o 
measure the value of such a probability against those which 
the theories of physical inquiries produce, nor would it serve 
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CHAP. XVI. any practical purpose to attempt to do so. It is enough to 
say that the process, by which a comparatively low degree 
of probability is shown to exist in the one case, is identical 
i~ principle with that by which a much higher degree of 
probability is shown to exist in the other case. 

There is thus in all verdicts in criminal cases a per­
ceptible degree of doubt. Whether that doubt is "reason­
" able" or not is a question not of law, but of prudence; the 
danger of opposite mistakes being put in the two scales. 
If a neat phrase on such a subject were of any use, I should 
say that a verdict of guilty can be justified only by a moral 
certainty of guilt founded upon legal evidence, but I do not 
much like such phrases. I usually tell a jury that a rea­
sonable doubt means a doubt which they feel it reasonable 
to act upon, and that the great object for which they are 
empanelled is to find out whether they have such doubts or 
not. I have never thought or heru:d of a better direction, and 
I believe that no one ever misunderstands it. 

It is ,principally with reference to questions of evidence 
that I have inserted the accounts of trials which conclude 
this work. They show, as nothing else can, the character­
istic features and the most important results of two judicial 
systems, each of which has had its own principles, history, 
and results. Accounts of the French system of procedure will 
be found in my History; 1 and the Code Penal and·' other 
systems are compared in that work with our own .. on the 
principal subjects to which they relate. 

It would be impossible to do anything like justice to the 
subject of evidence without treating of the most important 
parts of the great subject of the nature of knowledge. and 
of the conditions upon which its increase depends. That 
probability is the guide of life is an obvious truth. But 
though the expression has been a commonplace for more 

1 Vol. i. pp. 504-565. 
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than a century and a. half, and though there has been CHAP. XVI. 

abundant discussion of the nature of probability, I dQ not 
think that more can well be said on this great subject than 
that a statement is probable to whatever extent it generically 
resembles the common course of human conduct and of 
physical nature, that it is improbable to whatever extent it 
involves any deviation therefrom, and that it is impossible 
if it contradicts the conceptions upon which all language and 
thought rest, as, if it were affirmed that a thing could be in 
two places at once, and that twice two could ever be more or 
less than four, that it is nonsense unless it can be in some 
way represented to the mind so as to be the object of thought; 
but I do not know that any ryles wide enough to be valuable 
have been established, unless it is in relation to special 
themes or subjects of inquiry which are of mllch value in 
measuring the amount of it which ought to be ascribed to 
different propositions of fact. Who, for instance, can say how 
far a common proposition is made probable by the direct as-
sertion of its truth by an unknown person 1 By what rule 
can anyone be required to believe a person who describes 
correctly the operations of the electric telegraph, and yet be 
justified in refusing to listen to a ghost story 1 Why is a judge 
required to listen with gravity to conflicting medical theories 
of the cause of a death, and to state to a jury the grounds on 
which they are to decide whether a man died of this disease 
or that, and yet to treat with contempt the notion that he 
died of wi tchcraft, and to reject all evident;:e tendered to prove 
it 1 Probably no more. difficult question can be asked, and I 
doubt whether there is any which, if fully solved, would be of 
greater practical importance. To offer any opinion on this 
great problem as an incident in a general view of the crimi- . 
nal law of England would be idle presumption. Something, 
however, must be said, if not on these subjects, at all events 
on subjects cognate to these, in order to explain the 'prin-

o 
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CHAP. XVI. ciples on which the law of evidence is founded, and 
the circumstances which distinguish strong evidence from 
weak. 

The law of evidence, like so many other parts of English 
law, has grown up to, and not out of, the general principles on 
which it may now be said to be founded. The oldest parts of 
it are simple practical rules from which inferences of gradually 
increasing width and impOltance have been drawn. It has 
been said that the oldest of all rules of evidence is that an 
attesting witness to a deed must always be called.l The rule 
now extends only to cases in which a document is required by 
law to be attested, and goes back to times when the parties 
to an attested document were sUJ!posed to contract that it 
should be proved by those witnesses only. It afterwards 
connected itself with other rules, each of which in its turn 
was established because it was found by experience to be 
convenient, and the whole at present admits; as I have tried 
to show elsewhere, of being stated ill a clear systematic way, 
and is being continually tested by practical use.2 

Indeed, the whole scheme, and the fundamental propo­
sitions of my lJigest of the Law of Evidence, are only a 
scheme of the law as it stands, devised by myself for the 
purposes of the Indian Evidence Act (Act I. of 1872), which, 
with little if any alteration, has, since 1872, been the Act by 
which the law of evidence is regulated throughout the whole 
of the Indian Empire. So far as I can judge, it had occurred 
to no other writer on the subject that it is impossible to un­
derstand refined distinctions upon exceptions to exceptions 
of which the working part of the law of evidence is com­
posed, until the positive qualities of a fact which entitle it to 
be called evidence at all are ascertained and stated. To be 

1 See my Digest of thA Law oj Evidenu, Arts. 66 and 67, and see Note xxviii. 
for a statement of the rule and its history. 

• Ibid., chap. ix. Arts. 63-72. 
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told that hearsay is not evidence is to be told nothing until CHAP. XVI. 

you know what is evidence. It is like being told that a cat 
is not a lion without any account of a lion. Let a lion be 
produced, and it is eap,y at once to say in what respects a cat 
differs from a lion, and what are the similarities which make 
it worth while to insist upon the differences. 

To be told that evidence in any given case means the 
proof of facts in issue between the parties, and of facts 
relevant, or by law deemed to be relevant, to such facts, is to 
rescue the whole subject from confusion. Bentham, I think, 
remarks that, where the power and the will to speak the truth 
co-exist, truth will necessarily be spoken; and I think it cannot 
be denied that whenever anyone speaks falsely either his 
power or his will to speak truly must be defective. Hence 
the probability of a witness's telling the truth varies according 
to his power and his will to do so, and the strength or the 
weight of his evidence varies according to these two variables; 
and if any rule for weighing evidence can be devised it must 
be done by noting the circumstances which increase or 
diminish the power or the will of witnesses to speak the 
truth. The importance of the evidence given varies according 
to a different set of considerations according to the nature of 
the crime under trial and the place which the fact alleged to 
be proved occupies in the theory that the accused person 
committed it. 

First, then, as to the power of speaking the truth on any 
given subject. The first requisite of power to speak the 
truth is knowlege of it; and knowledge depends upon the 
power of observing, the power of recollecting, and the power 

. of expressing what is recollected. I think few people are 
aware of the extremely imperfect way in which each of the 
operations in question is usually performed. Most persons 
observe partially and very incorrectly; their memories usually 
are still more imperfect; and their powers of expression, 

o 2 
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CHAP. XVI. especially if they have to testify in a public Court, are often 
very bad indeed. . 

I have been told that it is a . part of the discipline of the 
German cavalry to make the men take rides of· a consIderable 
length, and to receive on their arrival at their destination a 
message which is read to them, and carried back by them to 
the place whence they came. They are then required to 
repeat the message from memory, besides giving an account 
of the road they took and of the things and people they saw . 

. on the way. The game of Russian scandal is a well-known 
illustration of the same thing, and .there are innumerable 
others. The simplest experiments will convince almost any­
one of the imperfection both of his own memory and that of 
other people. Let anyone, for instance, after reading with 
common attention a paragraph in a newspaper, try to write 
down the substance of it, and see how much he will remember 
of it, or let him take a good look at a table, and then try to 
write a list of the things upon it. 

There is no probability that the amount to be allowed in 
respect of the deviations from tmth caused by these defects 
will ever be much varied, or that any rules will ever be 
devised by which it will become in any reasonable degree 
measurable, for it varies according to time, place, individual 
character, and also according to the s~bject spoken of. 

Deductions to be made because of a deficiency in will to 
speak the truth are, I think, much more considerable than is. 
usually.supposed, but it is so difficult to specify or measure them 
that it is impossible to value them at all. The fullest and 
best marked form of want of will to speak the tmth is to be 
found in wilful perjury. I believe it is very common-much 
commoner than people in general suppose it to be. In a 
very large proportion of civil cases, and in most of the criminal 
cases in which witnesses are called for the defence, contra­
dictions occur. and in these cases it is certain that both sides 
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cannot be right, and probable that on one side, at least, there CHAP. XVI. 

is peIjury, unless we extend defective powers of memory. 
observation, and expression to an incredible degree. It must 
be remembered that very little perjury is all that is wanted, 
in most cases, and that the chance of detection is in many 
cases exceedingly slight. It is frequently not required of 
a false witness that he should invent and stand to a false 
story. All that is required of him may often be to forget or 
falsely remember a few words in a conversation at which no 
one except his interlocutor and himself were present, or to 
change the time at which a real incident occurred. That 
this constantly happens I have no sort of doubt, and it 
greatly diminishes the value of all human testimony to 
matters of fact. 

As the impediments to the power of speaking th~ truth 
arise from imperfect observation, recollection, and description, 
so circumstances favourable to speaking the truth are that 
the matters described would be easy to be observed, recollected, 
and described; and such facilities and difficulties suggest 
themselves upon any given set of circumstances. In the 
trials at the end of this book, of which I have given an 
account, it will be found that at least in the English trials, 
notwithstanding the very minute details given, hardly any 
incident is mentioned which might not be readily observed, 
remembered, and described by anyone who observed it. The 
only striking exception which occurs to me is in the case of 
Donellan, where Lady Boughton, the mother of the man 
supposed to be poisoned, swore, of the medicine which she 
gave her son, that she" observed it was very like the taste of 
" bitter almonds." This was one of the most important pieces 
of evidence in the case. Its importance was, however, much 
diminished by the fact being capable of being observed only 
for a very short time, and by the least trustworthy of all the 
senses. This is not noticed in the report of the summing up 
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CHAP. XVI. of Mr. Justice Buller. Apart from this, according to tradi­
tions still remembered, it is said that Lady Boughton was an 
extremely foolish person. 

As to want of will to speak the truth, the causes of it are 
infinitely various. They are, indeed, as many as the causes 
which may lead people to wish for one result or another of 
any trial, and they operate to an extent which depend~ upon 
the strength of the wish felt and the character of the person 
by whom it is felt. The results are so various that no general 
observation upon them is worth making. I believe, however, 
that several observations may be made. In regard to peljury, 
and in regard also to those approaches to it which cover the 
distance between falsehood on oath and the complete candour 
which complies literally with the terms of the witness's oath 
to speak the truth, the whole truth, and nothing but the 
truth, I believe it to be strictly true that every witness has 
his price. I do not, of course, mean a price payable in money, 
but a price payable in a thousand other ways. When people 
think themselves incapable of perjury, or regard themselves 
as being so, they generally omit to think of cases of· real 
temptation. I greatly doubt whether any large number of 
people would withstand such a . temptation as that presented 
to Jeanie Deans in the Heart of Midlothian. Early in the 
present century, juries in criminal cases habitually peIjured 
themselves to avoid a capital conviction, by finding goods 
stolen in a shop to be )Vorth 398. when they were really 
notoriously worth much more. From a peIjury of this kind 
the step was short, in some cases it was almost imperceptible, 
to a peIjury committed to save an innocent man or a man 
supposed by the perjurer to be innocent, or to save another 
from loss of character by making public circumstances which 
the witness is under the strongest moral obligation to conceal. 
An infinitely weaker temptation would be nearly sure to 
cause, if it did not altogether excuse, some of the minor 
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reticencell or defects in complete candour which would be C}lAP. XVI. 

inconsistent with telling the whole truth and nothing but the 
truth. The case of experts is as strong a one as can be 
mentioned. No one expects an expert, except in the rarest 
possible cases, to be quite candid. Most of them-for there 
are a few exceptions-are all but avowedly advocates, and 
speak for the side which calls them. 

To take as an illustration of the limits within which 
peIjury is all but inevitable, and would hardly be considered as 
blamable by people in general, the oaths of co-respondents 
in the Divorce Court are continually disbelieved-whatever, 
apart from the particular case, might be their character for 
truthfulness and candour. It is, indeed, not unfrequently 
maintained that a man in such circumstances is bound in 
honour to peIjure himself. I do not mean in any degree to 
favour such an opinion: I merely refer to a notorious fact, to 
prove the essential weakness of a bare unsupported oath taken 
under a temptation to lie. 

I must, however, point out that these remarks apply only 
to cases in which an oath is taken where the witness has 
a known interest in the result. Where no such interest can 
be pointed out, a direct positive oath has, as a fact, great 
weight. Many years ago a series of trials took place in 
which a will was supposed to have been forged, and many 
circumstances were proved which in themselves were highly 
SUsplClOUS. One of the alleged witnesses, however, a man 
of a good position in life, and as far as appeared wholly 
indifferent in the matter, swore most positively and cir­
cumstantially to its execution, and in the first and I think 
the second trial-for there were three-his oath was believed 
by the jury. 

It will appear on the fullest investigation that all defects 
whatever in the truthfulness of evidence may be ascribed 
either to a defect of power or of will to ten the truth. I may 
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CHAP. XVI. add that some degree of oral evidence is necessary in all 
cases whatever, though admissions by the parties may often 
supersede the necessity for giving it. If the identity of any 
person or thing is disputed, it must be proved, unless it belongs 
to the small list of matters of which judicial notice is taken. 

This consideration of the more general topics which affect 
the credibility of evidence -naturally suggests the means which 
are available for testing its truth. 

These are two--namely, first, corroboration and contra­
diction, and secondly, cross-examination, the process by which 
corroborations and contradictions are most frequently put 
forward and tested. 

As to evidence in confirmation or in contradiction of a 
statement made, it is open, of course, to the same general 
observations as have been made already upon the general 
deductions to be made from the credibility of all oral evidence 
arising from want of power or want of will on the part of a 
witness to speak th~ truth. 

Cross-examination requires some further remarks. It is 
a process by which the most severe of all tests may' be 
applied to the witness under examination, and if he sustains 
it satisfactorily it may usually be said that nothing which 
makes his story improbable, or which would, if true, injure 
his character or shake his credit, is known to or has been 
heard of by those who represent the accused. So .much is 
this the case, that, on a trial for felony, the fact that a witness 
is not cross-examined is almost always in practice equiyalent 
to an admission that that to which he testifies is not con­
tested by the other side. 

Cross-examination is the part of a trial which gives rise to 
more popular misconception and misrepresentation, and which 
is more completely misunderstood, than any other part of 
it. A specially successful cross-examination is often supposed 
to arise from some singular gift of sagacity, -knowledge of 
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the world, or presence of mind, on the part of the cross- CHAP. XVI. 

examiner. No one can know this from merely heating a 
cross-examination. Counsel in such cases speak from instruc-
tions, and the effectiveness or otherwise of his instructions 
is the main source of the efficiency of a cross-examination, 
though to make a really good use even of good instructions, 
makes a great demand on all the lively and showy qualities 
of the mind. 

In each of the accounts of En~lish trials given at the end of 
this work, the importance of cross-examination was strikingly 
illustrated, if we except that of Donellan, which took place 
many years before counsel were allowed to the prisoner in 
cases of felony. If counsel had been employed to speak 
for the prisoner in that case, he might, I think, have easily 
pointed out and emphasized the difficulty under which the 
medical witnesses for the prosecution lay, of proving that 
Sir Th. Boughton was murdered at all,' by distinguishing 
between the symptoms of poisoning by laurel-water and 
those of death by a fit of epilepsy or apoplexy, suggested 
as possible by John Hunter. 

The most brilliant instances of' cross-examination to be 
met with anywhere are to be found in the parts of Palmer's 
trial in which Sir Alexander Cockburn dealt with the 
medical witnesses for the defence, and reduced them all 
to the admission that, if their own particular solution of 
the question "What did Cook die of!" was rejected, the 
answer that he died' of strychnine was the next most 
probable solution; and in the way in which, by taking them 
through the various symptoms, he showed that nothing that 
could be called a difference could be established between 
the symptoms of strychnine and those of which Cook ad­
mittedly died. Sir Alexander Cockburn's cross-examination 
of Smith was all the more remarkable, because notwith­
standing the fact that Smith was right on a point on which 
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CHAP. XVI. the prosecution was mistaken, he was shown to be so in­
famously connected with the prisoner's admittedly criminal 
and fraudulent pi'oceedings, that he must be regarded almost 
as an accomplice who thought that, by taking advantage of a 
mistake made by witnesses on the other side, he could prove 
a fact inconsistent with a great part of their case. 

One great use of cross-examination is the fear which it 
excites, which must prevent many attempts to impose upon 
the Court. 

The abuses of cross-examination are notorious. It may be 
conducted in a manner and carried to a length which make it 
an instrument of the worst kind of oppression; but if this is 
done, and I think it is done very seldom, it is, as a rule, the 
fault of the judge who permits it, instead of taking what­
ever responsibility is involved in keeping it within proper 
bounds. Its entire absence in a French Court is one of the 
most striking differences between French and English pro­
cedure. In every one of the French trials described at the 
end of this book, the proceedings suggest at every point that 
anything like an efficient cross-examination might have 
destroyed the case for the prosecution. Thus, for instance, 
the whole case against the monk Leotade was based upon 
inferences from the result of general inquiries made by official 
and judicial inquirers. Great weight, for instance, was laid 
upon the assertion that Leotade on the night of the crime 
wore a certain shirt. The proof .that he did so was that all 
the shirts were used in common by all the monks, and were 
changed every Saturday .. The judge of instruction is said, in 
the acte d'accusation, to have examined all the persons present 
in the monastery at the time (about 200) as to their dirty 
shirts. It is also said that each of the monks recalled with 
precision the particular marks which he had remarked on his 
shirt, and none of them resembled the shirt supposed to have 
been worn by the murderer. In England all the shirts 
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would have had to be produced and identified in open CoUrt CHAP. XVI. 

by the persons who wore them. Practically this could not be 
done, but if the maUer was handed over to a judge of 
instruction, the inevitable result was to put the greater part 
of the responsibility for the result of the trial upon him, and 
practically to relieve the jury of the responsibility which is 
supposed to belong to them. 

The only attempt, which has attracted any attention, of 
which I am aware, to classify evidence at all with reference to 
its nature as ,evidence, is contained in the well-known ex­
pression which divides all evidence into direct and circum­
stantial. These are phrases which appear to me to be most 
objectionable on a variety of grounds, and especially on the 
following grounds:-

1. Evidence, as I have pointed out already, is itself an 
ambiguous word, meaning (1) testimony actually given; and 
(2) facts alleged to be proved by such ev:idence, and used 
as arguments to show the existence of other facts. Thus the 
evidence of A proves that B was in possession of goods 
recently stolen. Here evidence is used in sense (1). Recent 
possession of stolen goods is evidence of theft. Here evidence 
is used in sense (2). 

In the phrases direct and circumstantial evidence, the 
word evidence is used in both senses. Direct evidence 
means an assertion that the witness actually perceived 
a fact. Circumstantial evidence means a fact alleged to 
exist, and to be relevant to the issue. Therefore, to dis­
tinguish between direct and circumstantial evidence is like 
distinguishing between hares with fOlIr legs and hairs which 
grow on the head. One illustration of the practical incon­
venience of this division· is that it conceals or denies the 
fundamental principle that all evidence without distinction 
or exception must be direct. If the thing to be proved is 
something seen, heard, felt, tasted, or smelt, it must be proved 
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CHAP. XVI. by some person who says he has seen, heard, felt, tasted, or 
smelled it. According to this principle, which is unquestion­
ably true, there can be no such thing as circumstantial 
evidence at all. It would be correct, if this view is taken, 
to say, All circumstantial evidence must always be proved by 
direct evidence. Evidence is given that a man suspected of 
robbery sold shortly after the robbery part of the property 
obtained by it. The fact that he did so must be proved 
by an eye-witness, or must be direct. 

The most serious practical objection to the use of the 
phrase is that it implies, and i"l generally used in order to 
imply, a distinction which does not really exist-namely, the 
distinction that circumstantial evidence, or the proof of a 
crime by facts which are not in issue. but are relevant to 
the issue itself, must in all cases be weaker than proof by 
an alleged eye-witness of the crime itself which is in 
issue. This is wholly untrue, and has a plausibility 
about it which is very apt to mislead. The fact that 
A had B's purse in his pocket is far less likely to mislead 
in considering A's guilt than the fact that someone 
says that he saw him take it. The most direct evidence 
imaginable of a crime would in many cases not be accepted 
in proof of it unless it were confirmed by circumstantial 
evidence of it. Suppose several persons swore that they had 
seen the prisoner push a man into the river above the falls of 
Niagara, and suppose no body was found, no one was missed, 
no one had been seen in the neighbourhood, and nothing was 
found upon the accused person to create suspicion, how many 
witnesses would it require to secure a conviction 1 . I do not 
say that the expression circumstantial evidence is unmean­
ing, t~ough I think it incorrect and misleading, and used 
mostly for the purpose of supporting commonplaces of the 
most fallacious kind. I think that the division between direct 
and circumstantial is an idle one-a distinction without a 
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discard. 
There is a sense in which the more circumstantial evidence 

is the better and stronger it is, and that sense, I think, is the 
original and natural sense of the word. Circumstantial evidence 
in this sense means evidence in which a variety of circum­
stances are minutely detailed. "He broke open this door 
"standing at a place where are two footmarks minutely 
"corresponding with those of his shoes. The instrument 
.. used to break open the door must have been this crowbar . 
.. Here are the marks it made, and it was also used on this 
"plate-chest, as appears by similar marks," is a highly 
circumstantial statem~nt, and each circumstance offers an 
opportunity for confirmation or refutation. In proportion 
as a statement is in this sense circumstantial, it is easy to 
prove or disprove. 

A full classification of evidence so made as to explain fully 
the rules of evidence ought, I think, to have reference to the 
nature of crimes. It should, I think, be somewhat of the 
following kind. Every act and therefore every crime has its 
history, from the time when it is first conceived in the mind, 
if not, indeed, from the time when the circumstances occur 
which cause it to be conceived, till it is completed, and has 
produced its effects. It is first conceived or imagined; the 
occasion arises for its execution; it is executed; and certain 
consequences follow. It may, according to circumstances, be 
connected with an infinite variety of other matters, any or 
all of which it may be necessary to follow out to a greater or 
less extent. A complete sketch of a crime may be given in' 
a very few words, marking these. steps in it, such as motive, 
preparation, execution, consequences, The whole of the 
evidence will arrange itself in order of time according to 
the circumstances of each case. On the width of these 
inquiries, and on the way in which one bears upon another, 
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CHAP. XVI. it is easier to give specimens than rules. I do not think 
a more perfect one could be found than is afforded by 
Palmer's trial. 

These few observations sum up what I have to say upon 
the nature of the English rules of evidence, which contri­
bute perhaps the most characteristic part to the English 
criminal law regarded as a whole. I will conclude with a 
few words on their practicai effect. 

In his famous Rationale oj Judicial Evidence, Jeremy Ben­
tham wrote such an attack on the system of the then existing 
English law on the subject as was hardly ever written on any 
existing system whatever. It might be compared to a shell 
bursting in the powder-magazine of a fortress, the fragments 
of the shell being lost in the ruins which it has made. 
The main object of the book is to show that rules tending to 
the exclusion of evidence must be pernicious, and with some 
exceptions Bentham proved his point, and with immense 
advantage to the cause of truth and justice. One only of 
the rules which he attacked still survives, and I do not think 
it will do so long. This is the rule which excludes the 
evidence of accused persons in most cases, but the exceptions 
already: made to it are fatal .to its principle. I have dealt, 
however, with this matter separately. 

One observation, however, must be made upon Bentham's 
book which applies to all his works in different ways. He 
assumes the existence of wholly imaginary states of fact to 
which the rules he proposes are to be applied, and his 
.assumptions are often the very opposite of the truth. With 
'Teference to judicial evidence, for instance, it ought never to 
be forgotten that one of their great objects is to prevent fraud 
and oppression in their worst forms, to keep out prejudices 
which would be fatal to the administration of justice, and 
to protect character except in those cases in which justice 
demands that it should be exposed to attack. Criminal 
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justice may be so administered as to make it a subject of CHAP. XVI. 

universal horror, and to cause people to fear any connection 
with it like the plague. Rules of evidence which prevent 
these evils are not to be lightly tampered with. In Leotade's 
case, Conte, who brought the girl said to have been murdered 
into the monastery in which the crime was said to have been 
committed, and who said he saw Leotade in the passage to 
which he brought her, had, says the acte tlaccusation, "the 
whole of his life explored with the greatest care ... · It was . 
discovered that six years before he had seduced his wife's 
sister-a fact not even alleged to have the most remote con-
nection with the crime. In England the counsel for the 
defence might possibly ask such a question, but the judge 
might, and probably would, disallow it.1 

I believe that as they now stand the rules of evidence are 
consistent with, and to a great extent embody, the essential 
conditions of all careful inquiry upon all subjects, and I also 
think that they form the greatest protection against the 
principal abuses of judicial evidence which has ever been 
devised. 

I Digest of tM Law 01 E~, .Arts. 129, 139A. At all events in a civil 
ease. I think he might in a criminal case also, p. 196. 
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THE following accounts of trials are intended to display TRIALS. 

the practical working of the institutions, rules, and princi-
ples described in earlier parts of the work, and in particular 
to enable the reader to compare the practical results of the 
system adopted in England, and in countries which derive 
their laws from Englalld, with those of the system adopted 
in France and in many other parts of. the continent of 
Europe. 

1 THE CASE OF JOHN DONELLAN. 

John Donellan was t.ried at Warwick Assizes on the 30th 
March, 1781, before Mr. Justice Buller, for the murder by 
poison of his brother-in-law, Sir Tbeodosius Edward Allesley 
Boughton. 

! Sir Theodosius Boughton was a young man of twenty, 
who, on attaining his majority, would have come into the 
possession of an estate of about £!!,OOO a year. In August, 
1780, he was living with his mother, Lady Boughton, at 

1 The yeferences are to .. The Proceedings at large in the Trial of John 
.. Donellan, Esq., for the wiIrul Murder (by Poison) of Sir The. Edward Allesley 
.. Boughton, Bart., late of Lawford Hall; in the County ofWameL Tried 
.. before Mr. JUlItice Buller, at the Aasizea at Warwick, on Frillay, the 30th day 
.. of llarch, 1781, taken in Short-hand by the permission of the Judge, by 
.. W. Blanchard." London; There is also a folio report by Gurney which 
I have compared. ' ~ P. 33. 

p 2 
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TRIALS. Lawford Hall, in Warwickshire. 1 His brother-in-law, Cap­
t.ain Donellan, and his sister, Mrs. Donellan-who had been 
married in 1777 -also formed part of the family. 2 They 
had lived in the house from about the month of June, 1778. 
B Sir Theodosius Boughton had returned to his mother's, 
from the house of a tutor (Mr. Jones) about Michaelmas in 
the same year. ' In the event of his death, unmarried and 
without issue, the greater part of his fortune would descend 
to Mrs. Donellan; 5 but it was stated by the prisoner in his 
defence that he, on his marriage, entered into articles for 
the immediate settling of her whole fortune on herself and 
children, and deprived himself of the possibility of enjoying 
even a life-estate in case of her death; and that this settle­
ment extended not only to the fortune, but to expectancies. 
It does not appear that the articles themselves were' put in. 

6 Whilst Sir Theodosius Boughton was at Mr. Jones's he 
appears to have had an important complaint, for which 
he was attended by Mr. Kerr, of Northampton. He was 
under treatment for a disorder of the same kind in the 
summer of 1780. In all other respects, he appeared perfectly 
well to his mother, to his apothecary, and to other witnesses. 
Donellan, however, had for some time before been speaking 
of his health as bad. ';' Lady Boughton said, ,. Several times 
II before the deceased's death Mr. Donellan mentioned to me, 
U when I wished him to go to the country, that I did not 
.. know what might happen in the family, and made several 
.. oQservations on the bad state of his health .... When I 
U was talking about going to Bath, he said, 'Don't think of 
,. 'leaving Lawford; something or other may happen before 
.. 'you come back, for he is in a very bad state of health.' 
.. I thought he might mean something of his being very 
.. venturous in bis going a hunting, or going into the water, 

1 P. 128. 
• P. 128. 

a P. 84. 
6 P.60. 

8 P.84. 
7 P.84. 

• P. 83 
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.. which ruight occasion his death." 1 It appeared, on cross- TRIALS. 

examination, that Lady Boughton went to Bath on the 1st 
of November, 1778; and that, when she was at Bath, she 
wrote to the Do.nellans to say that she was afraid her son 
was in a bad way, and that his fine complexion was gone. 
S A clergyman, Mr. Piera N ewsam, proved that he had a 
conversation with Donellan about Sir Theodosius Boughton's 
health on the 26th August, the Saturday before his death . 
.. On that occasion," said Mr. Newsam, "he (Donellan) in-
" formed me that Sir Theodosius Boughton was in a very ill 
.. state or health, that he had never got rid of the disorder 
.. he had brought with him from school, and had been con-
.. tinually adding to it; that he had made such frequent use 
II of mercury outwardly that his blood was a mass of mer-
.. cury and corruption." He added some other particulars, 
which led Mr. Newsam to say that, .. If that was the case, 
.. I did not apprehend his life was wo~th two years' purchase; 
.. he replied, • Not one.''' At this time the deceased looked 
very well to Mr. Newsam, though not sq florid as formerly. 

a On Tuesday, the 29th of August, 1780, Mr. Powell, an 
apothecary of Rugby, sent him a draught composed of jalap, 
lavender water, nutmeg water, syrup of saffron, and plain 
water. He had sent him a similar draught on the preceding 
Sunday. With the exception of the complaint under which 
he suffered, and which was slight, he was .. in very good 
" health and great spirits." 4 The draught was delivered to Sir 
Theodosius Boughton himself, by a servant named Samuel 
Frost, about five or six on the Tuesday evening, and he took 
it up stairs with him. 6 He went out fishing after the ~ 
medicine had been delivered to him j and Frost, who deli­
vered it, joined him about seven, and stayed with him till 
he returned home about nine in the evening. He was on 

1 P. H. • P. 58. • Pp. 28-29. 
• Pp. 101-102. I Pp. 102-107. . 
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TRIALS. horseback all the time (the fishing was probably with nets). 
and had on a pair of boots; nor did he, during the whole 
time he was fishing, get his· feet wet. Donellan was not 
there while the fishing was going on. 1 T~e family dined 
early that afternoon; and after dinner L'ady Boughton and 
Mrs. Donellanwent to take a walk in the garden: about 
seven the prisoner joined them, and said Sir Theodosius 
should have his physic, and that he had been to see them 
fishing, and he had endeavoured to persuade Sir Theodosius 
to come in-he was afraid he should catch cold-which ap­
peared from the other evidence to be untrue. Sir Theodosius 
came .in a little after nine, had his supper, and went to bed. 
His servant Frost went to his room at six next morning to 
ask for some straps for a net, which he was to take to Dun­
church, and Sir Theodosius got out of bed and gave them to 
him. He then appeared quite well. 2 On the preceding 
evening he had arranged with Lady Boughton to come to 
him at seven in the morning and give him his medicine. 
Some time before his death he used to keep it locked up 
in- an inner room, and he had forgotten to take one dose. 
3 Donellan said, "Why don't you set it in the outer room, 
I< then you will not so soon forget it." After this the bottles 
were put .on a shelf in the outer room, where, it would 
seem, anyone would have access to them. 

'At seven on the Wednesday morning, Lady Boughton ac­
cordingly came to give the medicine. She took particular 
notice of the bottle, shook it at her son's request, and, on 
his complaining that it was very nauseous, smelt it. She 
said, .. I smelt it, and I observed it was very like the taste 
" of bitter almonds. Say;; I, 'Don't mind the taste of it,' 
.. and he upon that drank the whole of it up." On smelling 
a bottle pr,epared with similar ingredients, but mixed with 
laurel water for the purpose of the trial, Lady Boughton said 

1 P.37. 2 P.37. ~ P. -35. 'Pp.38-39. 
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that the smell was very like that of the medicine which her TRIALS 

Ion had taken. After taking the draught, Sir Theodosius said 
he thought he should not be able to keep it on his stomach, 
and washed out his mouth. In" about two minutes, 
" or less," he struggled violently, appeared convulsed, "and 
"made a prodigious rattling in his throat and stomach, 
.. and a gurgling, and seemed to me" (Lady Boughton) "to 
II make very great efforts to keep it down;" This went on 
for about ten minutes, when he became quiet, and seemed 
disposed to sleep j and his mother went out to complete her 
dress, 1 intending to go with Donellan to a place called N ewn-
ham Wells. In about five minutes she returned to her son's 
room, and found him lying with his eyes fixed, his teeth 
clenched, and froth running out of his mouth. She im­
mediately sent for the doctor j and on Donellan's coming in, 
shortly after, said, 2" Here is a terrible affair! I have been 
.. giving my son something wrong instead of what the apothe-
.. cary should have sent. I said it was an unaccountable 
.. thing in the doctor to have sent such a medicine; for if it 
" had been taken by a dog, it would have killed him." On 
this Donellan asked where the physic bottle was, and, on its 
being pointed out, took it and held it up, and poured some 
water into it j he shook it and emptied it out into Bome dirty 
water in the wash-hand basin. Lady Boughton said, "Good 
.. God! what are you about? You should not have meddled 
U with the bottle." He then put some water in the other 
bottle (probably the bottle sent on the Sunday), and put his, 
finger to it to taste it. Lady· Boughton said again, "What 
" are you about? you ought not to meddle with the bottle." 
He said he did it to ta.<;te it .. 

After this, two servants, Sarah Blundell (who . died before 
the trial) and Catherine Amos, came in. Donellan ordered 
Blu~dell to take away the bottles and the basin, and put the 

1 P. 100. ! P. 40. 
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TRIALS. bottles into her hand. Lady Boughton took them away, and 
bid her let them alone. Donellan then told her to take away 
the clothes, so that the room might be cleared, and a moment 
after Lady Boughton, whose back had been turned for a 
minute, saw Blundell with the bottles in her hand, and saw 
her take them away. At the time when this happened Sir 
Theodosius was in the act of dying. While the things were 
being put away, 1 Donellansaid to the maid, "Take his stock­
" ings, they have been 'wet; he has caught cold, to be sure, 
" and that may have occasioned his death." Lady Boughton 
upon thisexa~ined the stockings, and there was no mark or 
appearance of their having been wet. 

Sometime in the morning-and it would seem shortly 
after Sir Theodosius's death-2 Donellan went to the gardener 
and told him to get two pigeons directly to put to his 
master's feet, as .. he lie,S in sad agonies now with that nasty 
.. distemper; it will be the death of him." 8 In the after­
noon of the same day he told his wife, in Lady Boughton's 
presence, that she (Lady Boughton) had been pleased to take 
notice of his washing the bottles out; and he did not know 
what he should have done if he had not thought of putting 
in the water, and putting his finger to it to taste. He after­
wards called up the coachman, and having reminded him that 
he had seen him go out that morning about seven, observed 
that was the first time of his going out; and he had never 
been on the other side of the house that morning, and 
having insisted on this, said. "You are roy evidence 1" to 
which the man replied, " Yes, sir." 4 In the evening he said 
to the gardener, Francis Amos. "Now, gardener, you shall 
cc live ,at your ease and work at your ease; it shall not be 
4. as it was in Sir Theodosius's days; I wanted before to be 
"master. I have got master now,. and I shall be master." 

On the day of Sir Theodosius Boughton's death, Do~ellan 
1 P.45. '. I P. 108. 8 r. 43. • P. 107. 
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announced it to his guardian, Sir William Wheler, in a letter TRIALS. 

which mentioned none of the circumstances, but observed 
merely that he had been for some time past under the care of 
Mr. Powell for a complaint similar to that which he had at 
Eton, and had died that morning. Sir William Wheler re-
turned a civil answer; but on the following Sunday he saw 
Mr. N ewsam, and in consequence of what he heard from him, 
he wrote to Donellan on the 4th September, saying that there 
was a report that the death was very sudden, that there was 
great reason to believe the physic was improper, and might 
be the cause of the death; that he had inquired of Mr. 
Powell, whose reputation was at stake, and that it would be 
a great satisfaction to Mr. Powell to have the body opened .. 
The letter proceeded to say :-" Though it is very late to do 
.. it now, yet it will appear from the stomach whether there 
" is anything corrosive in it. As a friend to you, r must say 
" that it will he a great satisfaction to me, and I am sure it 
.. must be so to you, Lady Boughton, and Mrs. Donellan; 
.f when I assure you it is reported all over the country 
" that he was killed either by medicine or by poison. The 
.. country will never be convinced to the contrary unless the 
" body is opened, and we shall all be very much blamed; 
.. therefore I must request it of you and the family that 
"the body may be immediately opened by Mr. Wilmer 
.. of Coventry, or Mr. Snow of Southam, in the presence of 
" Dr. Rattray, or any other physician that you and the family 
.f may think proper." 1 D.onellan answered this on the same 
Jay by a note, in which he . said, "We most cheerfully wish 
.. to have the body of Sir Theodosius opened for the general 
" satisfaction, and the sooner it is done the better; therefore 
" I wish you could be here at the time." To this Sir William 
Wheler replied, f'I am very happy to find that Lady Bough-
.. ton, Mrs. Donellan, andyourself approve of having the body 

1 Pp. 113-115. 
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TRIALS. II opened." He went on to say that it would not be proper 
for him,to attend, or anyone else, except the doctors. 

In consequence of these letters, Dr. Rattray and Mr. 
Wilmer were sent for, and came to Lawford Hall about eight 
o'clock the same evening. 1 Donellan received them, and told 
them that he wished the body opened for the satisfaction of 
the family, produCing to them Sir William Wheler's second 
letter-not the one about the suspicion of poison, but the 
one which contained a mere general expression of satisfaction 
at the willingness of the family to have the body opened, and 
excused himself from attending. He said nothing of any 
suspicion of poison. The body was found in a high state of 
putrefaction, and the two medical men, disgusted at the busi­
ness, and not knowing of any special reason for inquiry, 
said that they thought at so late a period nothing could be 
discovered, declined to open the body, and left the house. 

On the following morning (Tuesday, September 5) Donellan 
wrote to Sir W. "'heler a letter in which he said that Dr. 
Rattray and Mr. Wilmer and another medical man had been 
at the house, and that Mr. Powell had met them there. He 
then proceeded :_2 "Upon the receipt of your last letter I gave 
II it them to peruse, and act as it directed; the four gentlemen 
II proceeded accordingly; and I am happy to inform you they 
CI fully satisfied us, and I wish you would hear from them the 
" state they found the body in, as it would be an additional 
" satisfaction to me that you should hear the account from 
" themselves." 

These expressions naturally led Sir W. Wheler to believe 
that the body had actually been opened, though in fact this 
was not the case. 

On the same day 8 Mr. Bucknill, a. surgeon at Rugby, 
ca.me and offered to open the body, but Donellan said that 
as Dr. Rattray and Mr. Wilmer had declined; it would, 

I 

1 Pp. 63-64. 2 P. 116. a P. 97. 
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be disrespectful to them to allow anyone else to take their TRIALS. 

place. 
On the next day, the 6th September, 1 Sir William Wheler 

heard that the body had not been opened, and heard also of 
Bucknill's offer. He accordingly wrote again to Donellan, 
saying, that from his last letter he had inferred that the 
body had been opened, but now found that the doctors 
bad not thought it safe, and that Bucknill's offer to do so 
had been refused. He added that if Bucknill and Mr. 
Snow would do it they ought by all means to be allowed. 
I Donellan replied by a letter on the day of the funeral, 
in which he offered to have the funeral put off, if Sir W. 
Wheler wished, till after he (Sir W. Wheler) had seen Dr. 
Rattray and Mr. Wilmer. I He did not offer to have the 
body opened. In the meantime Sir W. Wheler had sent 
to Bucknill and Snow to go over to open the body, and 
Bucknill went for the purpose, and arrived at the house 
about two in the afternoon of Thursday, the 6th Septem­
ber, the day of the funeral. Snow had not then arrived. 
Bucknill was sent for to a patient who was supposed to be 
dying, and went away, saying he should be back in an hour 
or an hour and a half. He came back in an hour, and 
'Donellan said" he was gone, and he had given his orders 
.. what to do, and they were proceeding according to those 
.. orders; and I am sorry you should have given yourself 
.. this trouble." 5 Bucknill then left, and the body was 
buried without being opened. 

These incidents prove that Donellan did all he could 
to destroy all evidence as to the' cause of the death of the 
deceased. After Lady Boughton had said she thou~ht there 

1 P. 118. 
s P. 21. This letter was read in the opening speech oC Mr. Howarth, the 

counsel for the Crown, It does not appear in the report of the evidence. 
I P. 93. • It appears from the summing up that M meant SJ;low. 
I pp. 99-100. 
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TRIALS. was something wrong about the draught, he threw it away. 
Mter Sir William Wheler said there was a report of poison­
ing, he kept the doctors in ignorance of it, and so prevented 
their opening the body. He then ingeniously contrived to 
lead Sir William Wheler into the belief that they had 
opened it, and also parried and put aside Bucknill's offer 
to do so. 

The suspicions of poisoning which prevailed were- so strong 
that the body was taken up and opened by Mr. BuckniU 
in the presence of Dr. Rattray, Mr. Wilmer, Mr. Powell, 
and Mr. Snow. It was in an advanced state of decom­
position, and none of the appearances which presented 
themsel ves required to be explained by any other cause. 
There was, however, one exception, and it is remarkable 
that this piece of evidence was not given on the examina­
tion of the witness in chief, but was got out of Dr. Rattray­
injudiciously and needlessly, it would seem-by questions 
asked by the prisoner's counsel in cross-examination. It 
was as follows :-

1« Q. Did you ever smell at that liquor that. was in the 
II stomach? . .A. Ay, smell; I could not avoid smelling. 
" Q. Was it the same offensi~e smell 1 .A. It in general had ; 
.. one could not expect any smell but partaking of that general 
" putrefaction of the body; but I had a particular taste in 
.. my mouth at that time, a kind of biting acrimony upon my 
"tongue. And I have, in all the experiments I have made 
" with laurel-water, always had the same taste from breathing 
" over the 'water, a biting upon my tongue, and sometimes a 
II bitter taste upon the upper part of the fauces." 

Having got out this evidence against his client whilst 
feeling his way towards the suggestion that putrefaction 
accounted for the whole, the counsel could not let it alone, 
but pursued his questions, and made matters worse. . . 

1 P.83. 



Donellan'J Case., 221 

" Q. Did you impute it to that cause, then 1 A. No; I TRIAI.S • 

.. imputed it to the volatile salts escaping the body." 
If the questions had stopped here, it would have left 

Dr. Rattray in the wrong, but, apparently encouraged by this 
advantage, the prisoner's counsel went a step further • 

.. Q. Were not the volatile salts likely to occasion that? 
A. No. I complained to Mr. Wilmer,' I have a very odd 
• taste in my mouth-my gums bleed: Q. You attributed it 
to the volatility of the salts 1 A. At tha~ time I could not 
account for it; but, in my experiments afterwards with the 
laurel-water, the efHuvia of it constantly and uniformly 
produced the same kind of taste; there is a very volatile 
oil in it, I am persuaded." 
The post-mortem examination was followed by an inquest. 

At the inquest, 1 Lady Boughton gave an accoun~ of Donellan's 
""ashing the bottle. When she did so, 2 he laid hold of her 
arm and gave her a twitch, and on their return home (said 
Lady Boughton), .. he said to his wife, before me, that I had 
II no occasion to have told of the circumstance of his washing 
.. the bottle. I was only to answer such questions as .had 
.. been put to me, and that question had not been asked me." 
At or after the inquest, 8 Donellan wrote a letter to the coroner 
and jury, of which the following passage was the most im­
portant part :-" During the time Sir' Theodosius was here, 
" great part of it was spent in procuring things to kill rats, 
" with which this house swarms remarkably; he used to 
.. ha"e arsenic by the pound weight at a time, and laid the 
" same in and about the house in various places, and in as 
" nlany forms. We often expostulated with him about the 
"continued careless manner in which he acted respecting 
" himself and the family in general. His answer to us was, 
.. that the men-servants knew where he laid the arsenic, 
"and for us, we had no business with it. At table, we 

1 P. 45. 1I P. 109. I P.24. 
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,i have not knowingly eaten anything for many months past 
"which we perceived him to touch, as we well knew his 
.. extreme inattention to the bad effects of the various things 
.. he frequently used to send for for the above purposes, as 
'\ well as for making up horse-medicines." 1 It was true that 
Sir Theodosius had bought a pound of arsenic for the purpose 
of poisoning fish and rats, as appeared on the cross-examination 
of his mother. 

2 :aesides these circumstances, it was shown that Donellan 
had a still, in which he distilled roses. He kept the still in 
a room which he called his own, and in which he slept when 
Mrs. Donellan was confined. 3 Two or three days after Sir 
Theodosius's death, he brought out the still to the gardener 
to clean. It was full of lime, and the lime was wet. He 
said he used the lime to kill the fleas. 4 About a fortnight 
after the death, he brought the still to Catherine Amos, the 
cook, and asked her to put it in the oven and dry it, that it 
might not rust. It was dry, but had been washed. The 
cook said it would unsolder the tin to put it in the oven. 5 It 
was suggested by the prosecution that the object of this might 
be to take oft' the smell of laurel water. 

6 After Donellan was in custody, he had many conversations 

1 P. 61. i P. 106. I P.107. 4 P.57. 
G In the observations on Donellan's case contained in Mr. Townsend's Life 

of Justice Buller (Litles of Engliak Judges, p. H), the following statement is 
made :_rr In his [Donellan's] libral'ythere happened to be a single number of 
rr the PhilollOpkical Tra'll8llCtiO'1l8; and of this single number the leaves had 
.. been cut only in one place, anI! this plllCe happened to contain an account 
.. of the making of laurel water by distillation." Nothing is said of this in 
the reporta of the trial. It is something like the evidence in Palmer's case 
(post, p. 258) about the note on strychnine in the book, though much stronger. 

• The following anecdote forms a curions addition to the evidence given at 
the trial :-My grandfather, well known as one of the leading members of the 
Anti·Slavery Society, took great interest in Donellan's case, and wrote a 
pamphlet against the verdict, which attracted much notice at the time. He 
was thus introduced to Donellan's attorney, who told him that he always 
believed in his client's innocence, till one day he (the attorney) proposed to 
DOllellan to retain Mr. Dunning specislly to defend him. Donellan agreed, 



on the subject of the charge with a man named Darbyshire, 
a debtor. In these conversations, he frequently expressed his 
opinion that his brother-in-law had been poisoned. He said, 
" It was done amongst themselves,-himself" (the deceased), 
.. Lady Boughton, the footman, and the apothecary." He also 
said th;l.t Lady Boughton was very covetous; that she had 
received an anonymous letter the day after Sir Theodosius's 
death, charging her plump with the poisoning of Sir 
Theodosius, that she called him, and told it to him, and 
trembled. 

The medical evidence given against the prisoner was that 
of Dr. Rattray, Mr. Wilmer. Dr. Ash, and Professor Parsons, 
Professor of Anatomy at Oxford. They substantially agreed 
in their opinions; but the way in which they were allowed 
to give them differed much from what would be per­
mitted in the present day, as their answers embodied their 
view of the evidence, with their opinion of the nature of the 
symptoms described. In the present day great pains are 

"taken to prevent this. and to oblige skilled witnesses to give 
scientific opinions only. leaving the evidence to the jury. 

Dr. Rattray said, 1" Independent of the appearances of the 
" body, I am of opinion that draught. in consequence of the 
.. symptoms which followed the swallowing of it. as described 
II by Lady Boughton. was poison, and the immediate cause of 
" his death." 
and referred the attorney to Mrs. DonelIan for authority to incur the necessary 
expense. Mrs. Donellau said she thought it needless to pay 80 high a fee. 
Wheu the attorn~y reported th!s to Donellan, he burst into a rage. and cried 
out passionately,-U And who got it for her!" .Then. seeing he had com. 
mitted himself. he suddenly stopped. I have heard this story related by two 
of my grandfather's children, in nearly the same form. with the addition, that 
he was fond of telling it. At the time of the trial, Dunning was still in 
practice. He was raised to the peerage in the following year. The story 
itself is hearsay at the firth remove as to a conversation more than 100 years 
ago. I. in 1889. say that my uncle and an aunt told me thAt my grandfather 
told them that an attorney told him that Donellan said. &e .• in 1781. 

I P,67. 
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Dr. Ash was asked, 1" What is your opinion of the death of . 
" Sir Theodosius Boughton? 

"..4.-1 answer, he died in consequence of taking that 
"draught administered to him in the morning. He died in 
"so extraordinary a manner. It does not appear, from any p~rt 
" of the evidence that has been tbis day given, that Sir Theo­
" dosius had any disease upon him of a nature, either likely 
" or in any degree sufficient, to produce tbose violent conse­
r< quences which happened to bim in the morning, when he 
" was seized in that extraordinary manner, nor do I know of 
" any medicine, properly so called, administered in any dose 
" or form, which could produce the same effects. I know 
" notbing but a poison, immediate in its operation, that could 
C' be attended with such terrible con~equences." He then 
went on to say that the post-rnortem appearances in some 
degree resembled those of animals poisoned by vegetable 
poisons. 

Dr. Parsons said, 2" I have no difficulty in declal'ing it to 
" be my opinion, tbat he died in consequence of taking that 
"draught, instead of tbe medicine of jalap and rhubarb. 
'.' The nature of that poison appears sufficiently described by 
" Lady Boughton, in tbe account sbe gives of tbe smell of 
" the medicine when she poured it out in order to give it to 
.. her son." 

S Donellan, according to the practice of that time, delivered 
a written defence to the officer of the court, by whom it was 
read. It affords a good illustration of the fact that when counsel 
are refused to a prisoner every statement made by the prose­
cution amounts to an indirect interrogation of the prisoner. 
He does not attempt to explain the washing of the bottles. 
He does attempt· to explain the transactions about the 
doctors j bllt, in doing so, he contradicts the witnesses. He 
says, .. These gentlemen arrived about nine o'clock at night, 

1 P.92. a P.95. 8 Pp. 123-126. 
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.. when I produced to them Sir William's letter, and desired TR.IALS • 

.. they would pursue his instrudions." The letter he produced 
was the second letter, not ihe first. In the preceding part of 
his defence, he mentioned ~lly one letter from Sir William 
Wheler. In reference to Bucknill's visit on the day of the 
funeral, he said that after Bucknill was called away, Snow 
came and waited for Bucknill a considerable time; and, on 
making inquiry of the plumber and others as to the state of 
the body, said he would not be concerned in opening it for 
Sir Theodosius's estate, and went away; after which the body 
was buried. II but not hy my directions or desire." It is 
remarkable that Snow was not called on either side. Accord-
ing to our modern practice, he ought to have been called by 
the Crown. unless there were strong reasons to the contrary. 

On the whole. it appears that the defence contains one 
false suggestion, and one unproved suggestion which, if true, 
could have been proved; and that, on all the other parts 
of the prisoner's behaviour, it maintains a most significant' 
silence. This is most important, as, being in writing, it must 
have been prepared before the trial. 

Evidence for the prisoner was given 1 which showed that 
in June, 1778. two years before the alleged murder, he 
acted in such a way as to prevent his brother-in-law from 
fighting II. duel, 2 and that, about a year afterwards,he was 
sent for as second on another occasion, though the quarrel 
was arranged before he arrived. This went to show that, if he 
was guilty, his design was not formed in .1778. 

He also called the famous John Hunter to contradict the , 
medical evidence for the prosecution_ 

In Palmer's case, the witnesses were confined in the closest 
way to speaking of the symptoms in general terms, and 
were not permitted to give any sort of opinion as to the 
means hy which they were produced. So far was this 

1 Pl" 4i, 12i. 'I P. 128. 
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distinction from being und~stood, or at least favoured, in 
Donellan's case, that Hunter was hardly permitted to confine 
.himself to an opinion on the symptoms. The gist of his 
evidence was, that all the symptoms were consistent with 
epilepsy or apoplexy, though also consistent with poisoning 
by laurel water. The greatness of John Hunter's name, and 
the curious difference between the practice of that day and our 
own, will excuse an extract of some length from his evidence. 
After being examined as to some of the circumstances of the 
case, he was asked :-

1" Q. Do you consider yourself as called upon by such 
" appearances to impute the death of the subject to poison? 

"A. Certainly not. I should rather suspect it to be an 
.. apoplexy, and I wish the head had been opened. It might 
.. have removed all doubts. 

" Q. From the appearances of the body . . . no inference 
... can be drawn for me to say he died of poison? 

" A.. Certainly not; it does not give the least suspicion." 
He was then cross-examined. 
2" Q. Having heard before to-day that a person, apparently 

" in health, had swallowed a draught which had produced the 
" symptoms described-I ask you whether any reasonable IDan 
"can entertain a doubt that that draught, whatever it was 
" produced those appearances? 

"A. I don't know well what answer to make to ,that 
.. question. 

" Q. I will therefore ask your opinion, Having heard the 
" account given of the health of this young gentleman, pre­
U vious to the taking of the draught that morning, and the 
"symptoms that were produced immediately upon taking 
.. the draught-I ask your opinion, as a man of judgment, 

1 P. 131. 
s Pp. 131-132. The phraseology is very ungrammatical; but it always is so 

in shorthand reports. The meaniug is plain enough. Gurney's report is less 
incorrect II-S to language, but hardly so vivid. 
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.. whether you do not think that draught was the occasion of TRIAI.S • 

.. his death t 
.. A. With regard to the first part of the question, his being 

.. in health, that explains nothing. Some healthy people, and 

.. generally healthy people, die suddenly, and therefore I shall 

.. lay no stress upon that. As to the circumstances, I own 

.. there are suspicions. Every man is as good a judge as 

.. I am. 
1 .. Court.-You are to give your opinion upon the symptoms 

.. only, not upon any other evidence given . 
.. Q. Upon the symptoms immediately produced upon the 

.. swallowing of the draught, I ask your judgment and opinion, 

.. whether that draught did not occasion his death 1 
.. Prisone?." Counsel.-I object to that question, if it is put 

.. in that form; if it is put· after the swallowing it,' I have no 
c. objection." (probably the objection was that the words 
.. produced upon" implied causation.) 

.. Q. Then • after' swallowing it. What is your opinion, 
.. allowing he had swallowed it 1 

.. A. I can only say that is a circumstance in favour of such 
.. opinion. 

.. Court.-That the draught· was the occasion of his 
.. death t 

.. A. No: because the symptoms afterwards are those of a 
.. man dying, who was before in perfect health; 16 man dying 
.. of an epilepsy or apoplexy. The symptoms would give one 
.. those general ideas. 

.. Court.-It is the general idea you are asked about now; 
.. from the symptoms which appeared upon Sir Theodosius 
.. Boughton immediately after he took the draught, followed 
.. by his death so very soon after-whether, upon that part of 
.. the case, you are of opinion that the draught was the cause 
.. of his death ? 

1 Si~ in Gurney's report. 

Q 2 
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TRIALS. " ...4.. If I knew the draught was poison, I should say, most 
" probably, that the symptoms arose from that; but when I 
" don't know that that draught was poison, when I consider 
.. that a number of other things might occasion his death, I 
.. can't answer positively to it." 

Here more questioning followed, the most important part of 
which was an inquiry whether laurel-water, if taken, would 
not have produced the symptoms; to which the answer was, 

... I suppose it would." At last, thejudge asked the following 
question :-

" Q. i wish you would be so good as to give me your opinion, 
" in the best manner you can, one way or the other, whether, 
" upon the whole-you have heard of the symptoms described 
" -it is your opinion the death proceeded from that medicine 
" or from any other cause? 

" ...4.. That question is distressing. I don't mean to equivo­
" cate when I tell the sentiments of my own mind-what I 
.. feel at the time. I can give nothing decisive." 

Upon this evidence, the judge observed as follows :-
t " F~r the prisoner you have had one gen~eman called who 

.. is likewise of the faculty, and a very able man. One can 

.. hardly say what his opinion is; he does not seem to form 
" any opinion at all of the matter; he at first said he could 
" Dot form an opinion whether the death was occasioned by 
" that poison or not, because lie could conceive it might be 
" ascribed to other causes. I wished very much to have got 
.. another answer from Mr. Hunter if I could,-What, upon 
"the whole, was the result of his attention to this caSe? 
.. what his present opinion was? But he says he can say 
.. n(lthing decisive: So that, on this point, if you are deter­
.. mining in the case upon the evidence of the gentlemen who 
.. are skilled in the faculty, why, you have a very positive 
.. opinion of four or five gentlemen of the faculty, on the one 

1 P,139. 
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" side, that the deceased did die of poison; and, upon the TRIALS • 

.. other side, what I really cannot myself call more than the 

.. doubt of another-that is, Mr. Hunter." 
The rest of the summing up was equally unfavourable to 

the prisoner. After observing that the two questions were, 
whether the deceased Willi poilloned, and, if so, by whom-and 
after conduding the consideration of the first question by 
the remarks just quoted-the judge went through every 
particular of the' prisoner's conduct, showing how they sug~ 
gested that he Willi the poisoner. Describing Donellan's false 
statement that the deceased had taken cold, he asked, "Is 
.. that truth 1 ..• What Willi there that called upon the 
.. prisoner, unnecessarily, to tell such a story 1 If you can 
.. find an answer to that that does not impute guilt to the 
" prisoner, you will adopt it; but on this fact, and many others 
" that I must point out to your attention, I can only say, that 
" unnecessary, strange, and contradictory declarations cannot 
.• be accounted for otherwise than by such fatality, which 
.. only portends guilt." He then went through the other 
circumstances with a dexterity to which aD. abstract cannot 
do justice, here and there qualifying the points against the 
prisoner by suggestiollS in his favour. For instance, after 
remarking on the keeping back of Sir W. Wheler's letter, 
he says, "It is possible the prisoner might suppose Sir 
.. W. Wheler's ideas were sufficiently communicated to the 
" physicians and surgeons by the last letter, and therefore 
.. unnecessary to show the first." On the whole, however, 
every observation made the other way. 

Upon this evidence and summing up, Donellan Willi almost 
immediately convicted, and was afterwards hung. 

Few clllles have given rise to more discussion. Both the 
conduct of the judge and the verdict of the jury were warmly 
censured at the time. 

In the present day, I doubt whether the prisoner would 
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have been convicted, because the medical evidence certainly 
is far less strong than it might have been. John Hunter's 
evidence obviously comes to this. Epilepsy or apoplexy or 
poison are equally probable solutions of the facts proved if 
we look only at the symptoms, and there is in the nature of 
things no reason why a man apparently in perfect health 
shonlrl not have a fatal attack of epilepsy or apoplexy a few 
minutes after drinking a glass of medicine as well as at 
any other time. On the other hand l the symptoms were 
precisely those which would be caused by poisoning with 
laurel-water. The evidence as to the smell of the medicine, 
and as to the smell perceived by the doctors who examined 
the body, points directly to the conclusion that laurel-water 
was used. Every incident in Donellan's conduct pointed 
to his guilt. He took every step which a guilty man would 
naturally take. Before the death he did all he could to 
prevent surprise at its occurrence and to lead people to 
expect it. After the death 'he did his best to destroy all 
evidence as to its cause and to prevent the examination of 
the body. He also prepared means by which he obtained an 
opportunity for committing the crime, and he had the means 
by which he might prepare the poison supposed to have 
been used if he were so disposed. Moreover, he entirely 
failed to give any plausible explanation of the course which 
he- was proved to have taken. To my mind, all this taken 
together raises so strong a probability of his guilt, that I think 
the jury were right in rejecting the possibility that the death 
might have been caused by apoplexy or epilepsy happening 
to follow close upon the administration of the medicine. No 
doubt the case is near the indeterminate and indeterminable 
line at which reasonable doubt would begin. It forms a 
curious contrast to the case of Belany, tried and acquitted 
for the murder of his wife, on evidence which was rather 
stronger, in 1844. 



1 THE CASE OF WILLIAM PALMER. 

ON the 14th May, 1856, William Palmer was tried at TRIAU. 

the Old Bailey, under the powers conferred on the Court of 
Queen's Bench by 19 Vict. c. 16, for the murder of John 
Parsons Cook at Rugeley, in Staffordshire. The trial lasted 
for twelve days, and ended on the 27th May, when the 
prisoner was convicted, and received sentence of death, on 
which he was afterwards executed at Stafford. 

Palmer was a general medical practitioner at Rugeley, 
much engaged in sporting transactions. Cook, his intimate 
friend, also a sporting man, after attending Shrewsbury races 
with Palmer on the 13th November, 1855, returned in his 
company to Rugeley, and died at the Talbot Arms Hotel, at 
that place, soon after midnight, on the 21st November, 1855, 
under circumstances which raised a suspicion that he had been 
poisoned by Palmer. The case against Palmer was, that he 
had a strong motive to murder his friend, and that his conduct 
before, at the time of, and after his death, coupled with the 
circumstances of the death itself, left no reasonable doubt 
that he did murder him, by poisoning him with antimony and 
strychine. 

The evidence stood as follows. At the time of Cook's 
death, Palmer was involved in bill transactions, which appear 
to have begun in the year 1853. 2 His wife died in September, 

1 The authority reCerred to is "A Verbatim Report of the Trial of William 
"Palmer, lItc., transcribed from the Shorthand Notes of W. Angelo Bennett." 
London: Allen. 1856. 

I A true bill Cor her murder was returned against the prisoner; but as he 
was convicted in Cook's case, it was not proceeded with. 
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TRIALS. 1854, and on her death he received £13,000 on policies 
on her life, nearly the whole of which was applied to the 
discharge of his liabilities. In the course of the year 1855 he 
raised other large sums, amounting in all to £13,500, on what 
purported to be acceptances of his mother's. The bills were 
renewed from time to time at enormous interest (usually. 
sixty per cent. per annum) by a money-lender named Pratt, . 
who, at the time of Cook's death: held eight bills-four on 
his own account and four on account of his client; two 
already overdue and .six others falling due-some in N ov­
ember and others in January. About £1,000 had been paid 
off in the course of the year so that the total amount then 
due, or shortly to fall due, to Pratt, was '£12,500. The only 
means which Palmer had by which these bills could be pro­
vided for was a policy on the life of his brother, Walter 
Palmer, for £13,000. 1 Walter Palmer died in August, 1855, 
and William Paltner had instructed Pratt to recover the 
amount from the insurance office, but the office refused to 
pay. 2 In consequence of this difficulty, Pratt earnestly 
pressed Palmer to pay something in order to keep down the 
interest or diminish the principal due on the bills. He issued 
writs against him and his mother on the 6th November, and 
informed him in substance that they would be served at once, 
unless he would pay something on account. Shortly before 
the Shrewsbury races he had accordingly paid three sums, 
amounting in aU to £800, of which .£600 went in reduction of 
the principal, and £200 was deducted for interest. It was under­
stood that more money was to be raised as early as possible. 

S Besides the money due to Pratt, Mr. Wright, of Birming­
ham, held bills for £10,400. Part of these, amounting to 
£6,500, purported to be accepted by Mrs. Palmer; part were 

1 A bill for his murder also was returned against William Palmer; hut, ill 
consequence of his conviction, was not proceeded with. 

I Pratt,165-166. s Wright, 169-170. 
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collaterally secured by a bill of sale of the whole of William TRIALS. 

Palmer's property. These bills would fall due in the first 
or second week of November. Mr. Padwick also held a bill of 
the same kind for £2,000, on which £1,000 remained unpaid, 
and which was twelve months overdue on the 6th October, 
1855. J Palmer, on the 12th November, had given Espin a 
cheque anteda~d on the 28th November, for the other £1,000, 
• Mrs. Sarah Palmer's acceptance was on nearly all these 
bills, and in every instance was forged. 

The result is that, about the time of the Shrewsbury races, 
Palmer was being pressed for payment on forged acceptances 
to the amount of nearly £20,000, and that his only resources 
were a certain amount of personal property over which 
Wright held a bill of sale, and a policy for £13,000, the pay~ 
ment of which was refused by the office. Should he succeed 
in obtaining payment, he might no doubt struggle through 
his difficulties, but there still remained the £1,000 antedated 
cheque given- to Espin, which it was necessary to provide for 
at once by some means or other. That he had no funds of 
his own was proved by the fact that 8 his balance at the bank 
on the 19th November was £968.,4 and that he had to borrow 
£25 of a farmer, named Wallbank, to go to Shrewsbury races. 
It follows that he was under the most pressing necessity to 
obtain a considerable sum of money, as even a short delay in 
obtaining it might involve him not only in insolvency, but in 
a prosecution for uttering forged acceptances. 

6 Besides the embarrassment arising from the bills in the 
hands of Pratt, Wright, and Padwick, Palmer was involved in 
a transaction with Cook, which had a bearing on the rest of 
the case. Cook and he were parties to a bill for £500, which 
Pratt had discounted, giving £375 in cash, and a wine war­
rant for £65, and charging £60 for discount and expenses. 

1 Espin,164. ' Strawbridge, 104, 169-170. 8 Strawbridge, 169. 
4 Wallbank, 169. • Pratt, 167. 
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TRIALS. He also required an assignment of two racehorses of Cook's 
-Polestar and Sirius-as a collateral security. By Palmer's 
request, the £375, in the shape of a cheque payable to Cook's 
order, and the wine warrant, were sent by post to Palmer at 
Doncaster. Palmer wrote Cook's indorsement on the cheque, 
and paid the amount to his own credit at the bank at Rugeley. 
On the part of the prosecution it was said that this trans­
action afforded a reason why Palmer should desire to be rid of 
Cook, inasmuch as it amounted to a forgery by which Cook 
was defrauded of £375. It appeared, however, on the other 
side, that there were £300 worth of notes, relating to some 
other transaction, in the letter which inclosed the cheque; and 
as it did not appear that Cook had complained of getting no 
consideration for his acceptance, it was suggested that he had 
authorized Palmer to write his name on the back of the 
cheque, and had taken the notes himself. This arrangement 
seems not improbable, as it would otherwise be hard to 
explain why Cook acquiesced in receiving nothing for his 
acceptance, and there was evidence that he meant to provide 
for the bill when it became due. 1 It also appeared late in the 
case that there was another bill for £500, in which Cook and 
Palmer were jointly interested .. 

2 Such was Palmer's position wben he went to Shrewsbury 
races, on Monday, the 12th November, 1855. Cook was 
there also; and on Tuesday, the 13th, his mare Polestar won 
the Shrewsbury Handicap, by wbich he became entitled to 
the stakes,· worth. about £380, and bets to tbe amount of 
nearly £2,000. Of thes,e bets he received £700 or £800 on 
the course at Shrewsbury.: The rest was to be paid at Tatter­
sall's on the following Monday, the 19th Novem.ber. After 
the race Cook invited some of his friends to dinner at the 
Raven Hotel, and on that occasion and on the following day 

1 Pp. 807, 310. 
2 Fisher, 25-26. Rend, 80. Gibson, 81. Thos. Jones, 29~ 
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he was both sober and well On the Wednesday night, a man TIUALS. 

named Ishmael Fisher came into the sitting-room which 
Palmer shared with Cook, and found them in company with 
some other men drinking brandy-and-water. Cook com-
plained that the brandy" burned his throat dreadfully," and 
put down his glass with a small quantity remaining in it. 
Palmer drank up what was left, and, handing the glass to 
Read, asked him if he thought there was anything in it; to 
which Read replied, .. What's the use of handing me the glass 
.. when it'. empty 1" Cook shortly afterwards left the room, 
called out Fisher, and told him that he had been very sick, 
and" he thought that damned Palmer had dosed him." He 
also handed over to Fisher £700 or £800 in notes to keep for 
him. He then became sick again, and was ill all night, and 
had to be attended by a doctor. He told the doctor, Mr. 
Gibson, that he thought he had been poisoned, and he was 
treated on that supposition. Next day, Palmer told Fisher 
that Cook had said that he (Palmer) had been putting some-
thing into his brandy. He added that he did not play such 
tricks with people, and that Cook had been· drunk the night 
before-which appeared not to be the case. Fisher did not 
expressly say that he returned the money to Cook, but from. 
the course of the evidence it seems that he did, for Cook 
asked him to pay Pratt £200 at once, and to repay himself on 
the following Monday out of the bets which he would receive 
on Cook's account at the settling at Tattersall's. 

1 About half-past ten on the Wednesday, and apparently 
shortly before Cook drank the brandy-and-water which he 
complained of, Palmer was seen by a Mrs. Brooks in the 
passage, looking at a· glass lamp through a tumbler which 
contained some clear fluid like water, and which he was 
shaking and turning ill his hand. There appears, however, 
to have been no secrecy in this, as he spoke to Mrs. Brooks, 

1 P.52. 
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TRIALS. and continued to hold and shake the tumbler as he did so. 
1 George Myatt was called to contradict this for the prisoner. 
He said that he was in the room when Palmer and Cook 
came in; that Cook made a remark about the brandy, though 
he gave a different version of it from Fisher and Read; that 
he did not see anything put in it, and that if anything had 
been put in it he should have seen. He also swore that 
Palmer never left the room from the time he came in till 
Cook went to bed. He also put the time later than Fisher 
and Read. All this, however, came to very little. It was 
the sort of difference which always arises in the det:Uls of 
evidence. As Myatt was a ~riend of Palmer's, he probably 
remembered the matter (perhaps honestly enough) in a way 
more favourable to him than the other witnesses. 

It appeared from the evidence of Mrs. Brooks, and also 
from that of a man named Herring, that other persons besides 
Cook were taken ill at Shrewsbury, on the evening in ques­
tion, with similar symptoms. S Mrs. Brooks said, .. We made 
.. an observation we thought the water might have been 
.. poisoned in Shrewsbury." 4 Palmer himself vomited on 
his way back to Rugeley, according to Myatt. 

The evidence as to what passed at Shrewsbury clearly 
proves that, Palmer being then in great want of money, Cook 
was to his knowledge in possession of £700 or £800 in 
bank-notes, .and was also entitled to receive on the follow­
ing Monday about £1,400 more. It also shows that Palmer 
may have given him a dose of antimony, though the weight 
of the evidence to this effect is weakened by the proof that 
diarrhrea and vomiting were prevalent in Shrewsbury at the 
time. It is, however, important in connection with subsequent 
events. 

On Thursday, November 15th, Palmer and Cook returned 

1 G. Myatt, 264. 
s Brooks, 54. 

9 Herring, 105. 
i Myatt, 264. 
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together to Rugeley, which they reached about ten at night. TRIALS. 

Cook went to the Talbot Arms, and Palmer to his own house 
immediately opposite. Cook still complained of being unwell. 
On the Friday he dined with Palmer, in company with an 
attorney, Mr. Jeremiah Smith, and returned perfectly sober 
about ten in the evening. At eight on the following morning 
(November 17th) Palmer came over, and ordered a cup of 
coffee for him. The coffee was given to Cook by Mills the 
chambermaid, in Palmer's presence. When she next went to 
his room, an hour or two afterwards, it had been vomited. 1 In 
the course of the day, and apparently about the middle ofthe 
day, Palmer sent a charwoman, named Rowley, to get some 
broth for Cook Ilt an inn called the Albion. She brought it 
to Palmer's house, put it by the fire to warm, and left the 
room. Soon after, Palmer brought it out, poured it into a 
cup, and sent.it to the Talbot Arms with a message that it came 
from Mr. Jeremiah Smith. 8 The broth was given to Cook, 
who at first refused to take it. Palmer, however, came in, and 
said he must have it. 4 The chambermaid brought back the 
broth, whieh she had taken down stairs, and left it in the 
room. It also was thrown up. 5 In the course of the after-
noon, Palmer called in Mr. Bamford, a surgeon eighty years 
of age, to see Cook, and told him that when Cook dined 
at his (Palmer's) house he had taken too much champagne. 
?llr. Bamford, however, found no bilious symptoms about him, 
and he said he had drunk only two glasses. On the Saturday 
night, Mr. Jeremiah Smith slept in Cook's room, as he 
was still ilL G On the Sunday, between twelve and one, 
Palmer sent over his gardener, Hawley, with some more 
broth for Cook. 7 Elizabeth Mills, the servant at the Talbot· 
Arms, tasted it, taking two or three spoonfuls. She became 

1 Mills, 32-:33. , Rowley, 59. a G. T. Barnes, 54. Mills, 34. 
• Mills, 34. • BlIlDford, Dep. 114. Evidence, 164. 
• Hawley, 59. 7 Mills, 34. Barnes, 54. 
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exceedingly sick about half an hour afterwards, and vomited 
WI five o'clock in the afternoon. She was so ill that she had 
.to go to bed. 1 This broth also was taken to Cook, and the 
cup afterwards returned to Palmer. It appears to have been 
taken and vomited, though the evidence is not quite explicit 
on that point. 2 By the Sunday's post Palmer wrote to Mr. 
Jones, an apothecary, and Cook's most intimate friend, to 
come and see him. He said that Cook was "confined to his 
.. bed with a severe bilious attack, combined with diarrhcea." 
8 The servant Mills said there was no diarrhcea. It was 
observed on the part of the defence that this letter was 
strong proof of innocence. 4 The prosecution suggested that 
it was "part of a deep design, and was meant to make 
<c evidence in the prisoner's favour." The fair conclusion seems 
to be, that it was an ambiguous act which ought to weigh 
neither way, though the falsehood about Cook's symptoms is 
suspicious as far as it goes. 

Ii On the night between Sunday and Monday, Cook had 
some sort of attack. When the servant Mills went into his 
room on the Monday, he said, "I was just mad for two 
" minutes." She said," Why did you not ring the bell ~ " 
He said, " I thought that you would be all fast asleep, and 
" not hear it." He also said he was disturbed by a quarrel in 
the street. It might have waked and disturbed him, but he 
was not sure. 'This incident was not mentioned at first by 
Barnes and Mills,' but was brought out on their being re­
called at the request of Serjeant Shee. It was considered 
important for the defence, as proving that Cook had had an 
attack of some kind before it was suggested that any strych­
nine was administered; and the principal medical witness for 
the defence, 6 Mr. Nunneley, referred to it with this view. 

1 Barnes,54. Mills, 34. 2 W. H. Jones, 61-62. 
• Compare Smethurst's calling in Dr. Todd,post, p. 445. 
e Barnes, 70. Mills, 70. 

8 1I1il1s, 35. 

6 P.217. 
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1 On the Monday, about a quarter-past or half-past seven, TRIALS. 

Palmer again visited Cook; but as he was in London about 
half-past two, he must have gone to town by an early train. 
During the whole of the Monday Cook was much better. 
He dressed himself, saw a jockey and his trainer, and the 
sickness ceased. 

In the meantime Palmer was in London. 2 He met by 
appointment a man named Herring, who was connected with 
the turf. Palmer told bim he wished to settle Cook's account, 
and read to him from a list, which Herring copied as Palmer 
read it, the particulars of the bets which he was to receive. 
They amounted to £084 clear. Of this sum Palmer instructed 
Herring to pay £450 to Pratt and £350 to Padwick. The 
nature of the debt to Padwick was not proved in evidence, 
as Pad wick himself was not called. Palmer told Hen'ing the 
£450 was to settle the bill for which Cook had assigned his 
horses. 8 He wrote Pratt on the same day a letter in these 
words: II Dear Sir, -You will place the £50 I have just paid 
.. you and the £450 you will receive from Mr. Herring, to­
.. gether £500, and the .£200 you received on Saturday" (from 
Fisher) II towards payment of my mother's acceptance for 
.. £2,000 due 25th October." 

Herring received upwards of £800, and paid part of it away 
according to Palmer's directions. • Pratt gave Palmer credit for 
the £450; but the £350 was not paid to Pad wick, according 
to Palmer's directions, as part was retained by Mr. Herring 
for some debts due from Cook to him, and Herring received 
less than he expected. 6 In his reply, the Attorney-General 
said that the £350 intended to be paid to Pad wick was on 
account of a bet, and suggested that the motive was to keep 
Pad wick quiet as to the antedated cheque for £1,000 given 
to Espin on Pad wick's account. There was no evidence of 

1 1I1il1s, 35. 1I Herring, 131-132 
, Pratt, 167 j Herring, 104. 

8 Read by Seljeant Shee, p. 180. 
I Pp. 300-301. 
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TRIALS. this, and it is not of much importance. It was clearly 
intended to be paid to Pad wick on account, not of Cook 
(except possibly as to a small part). but of Palmer. Palmer 
thus disposed, or attempted to dispose, in the course of 
Monday, November 19th, of the whole of Cook's winnings 
for his own advantage. 

This is a convenient place to mention the final result of 
the transaction relating to the bill for £500, in which Cook 
and Palmer were jointly interested. IOn the Friday when 
Cook and Palmer dined together (November 16), Cook wrote 
to, Fisher (his agent) in these words: " It is of very great im­
er portance to both Palmer and myself that the sum of £500 
" should be paid to a Mr. Pratt, of 5 Queen Street, Mayfair; 
" £300 has been sent up to-night, and if you would be kind 
" enough to pay the other £200 to-morrow, on the receipt of 
" this, you will greatly oblige me. I will settle it on Monday 
,i at Tattersall's." 2 Fisher did pay the £200, expecting, as he 
said, to settle Cook's account on the Monday, and repay 
himself. S On the Saturday, November 17th (the day after the 
date of the letter), "a person," said Pratt, "whose name I 
" did not know, called on me with a cheque, and paid me 
"£300 on account of the p1'isoner; that " [apparently the 
cheque, not the £300] "was a cheque of Mr. Fisher's." 
4. When Pratt heard of Cook's death, he wrote to Palmer, 
saying, " The death of Mr. Cook will now compel you to look 
" about as to the payment of the bill for £500 due the 2nd 
" of December." 

Great use was made of these letters by the defence. It was 
argu~d that they proved that Cook was helping Palmer, and 
was eager to relieve him from the pressure put on him by 
Pratt; that in consequence of this he not only took up the 
£500 bill, but authorized Palmer to apply the £800 to similar 
purposes, and to get the amount settled by Herring, instead 
1 Fisher, 29. ~ Fishc)',27. a P. 166. 4 Read by Serjeant Shee, p. 181. 
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of Fisher, so that Fisher might not stop out of it the £200 .TRIALS. 

which he had adva~ced to Pratt. It was asked how it could 
be Palmer's interest, on this supposition, that Cook should 
die, especially as the first consequence of his death was 
Pratt's application for the money due on the £500 bill. 

These arguments were, no doubt, plausible; and the fact 
that Cook's death compelled Pratt ro.look to. Palmer for the 
payment of the £500 lends them. weight; but it may be asked, 
on the other hand, why should Cook give away the whole of 
his winnings to Palmer? Why should.· Coek. allow Palmer to 
appropriate to the dimi.nution of his own liabilities the £200 
which Fisher had advanced to the credit of the bill on which 
both were liable t Why should he join with Palmer ina plan 
for defrauding Fisher of his security for this advance 1 No 
answer to any of tllese questions was suggested. As to the 
£300, Cook's letter to Fisher says, " £300· has been sent up this 
"evening." There was evidence that Pratt never received 
it, for he applied to Palmer for the money on Cook's death. 
Moreover, 1 Pratt said that, on. the Saturday, he did receive 
£300 on account of Palmer, which he placed to the account of 
the forged acceptance for £2,000. Where did Palmel" get the 
money? The suggestion of the prosecution was, that Cook 
gave it him to pay to Pratt on account of their joint bill, and 
that he paid it on his own account. This was 'probably the 
true view of the case. The observation that Pratt, on hearing 
of Cook's death, applied to Palmer to pay the £500 bill is 
met by the reflection that that bill was genuine, and collater· 
ruly secured by the aEsignment of the racehorses, and that 
the other bill bore a forged acceptance, and must be satisfied 
at all hazards. The resnlt is, that on the Monday evening, 
Palmer had the most imperious interest in Cook's death, for 
he had robbed him of all he bad in the world, except the 
equity of redemption in his two horses. 

1 Pratt, 166. 
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IOn Monday evening (November 19th), Palmer returned 
to Rugeley, and went to the shop of Mr. f?alt, it surgeon there, 
about 9 P.M. He saw Newton, Salt's assistant, and asked 
him for three grains of strychnine, which were accordingly 
given to him. Newton never mentioned this transaction till 
a day or two before his examination as a witness in London, 
though he was examined on the inquest. He explained this 
by saying that there had been a quarrel between Palmer and 
Salt, his (Newton's) master, and that he thought Salt woulJ 
be displeased with him for having given Palmer anything. 
No doubt, the concealment was improper, but nothing ap­
peared on cross-examination to suggest that the witness was 
wilfully perjured. 

2 Cook had been much better throughout Monday, and on 
Monday evening, S Mr. Bamford, who was attending him, 
brought some pills fur him, which he left at the hotel. They 
contained neither antimony nor strychnine. 4 They were 
taken up in the box in which they came to Cook's room by 
the chambermaid, and were left there on the dressing-table, 
about eight o'clock. 6 Palmer came (according to Barnes, the 
waitress) between eight and nine, and 6 Mills said she saw 
him sitting by the fire between nine and ten. 

If this evidence were believed, he would have had an 
opportunity bf substituting poisoned pills for those sent by 
Mr. Bamford, just after he had, according to Newton, procured 
strychnin~. The evidence, however, 7 was contradicted by a 
witness called for the prisoner, Jeremiah Smith, the attorn,ey. 
He said that on the Monday evening, about ten minutes past 
ten, he saw Palmer coming in a car from the direction of 
Stafford; that they then went up to Cook's room together, 
stayed two or three minutes, and went with Smith to the 
house of old Mrs. Palmer, his mother. Cook said, "Bamford 

1 Newton, 71-72. 
f Bames, 55. 

• Mills, 35. 
ft Mills. 36. 

s Bamford, 165. 
7 J. Smith. 2il. 

• Mills, 35-36. 
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.. had sent him Bome pills, and he had taken them, and TRIALS • 

.. Palmer was late, intimating that he should not have taken 

.. them if he had thought Palmer would have called in 

.. before." If this evidence were believed, it would, of course, 
have proved that Cook took the pills which Bamford sent as 
he sent tbem. I Smith, however, was cross-examined by the 
Attorney-General at great length. He admitted, with the 
greatest reluctance, that he had witnessed the assignment 
of a policy for £13,000 by Walter to William Palmer; that 
he wrote to an office to effect an insurance for £10,000 on the 
life of Bates, who was Palmer's groom at £1 a week j that he 
tried, after Walter Palmer's death, to get his widow to give 
up her claim on the policy; that he was applied to to attest 
other proposals for insurances on Walter Palmer's life for 
similar amounts; and that he had got a cheque for £5 for 
attesting the assignment. 

S Lord Campbell said of this witness, in summing up, "Can 
.. you believe a man who so disgraces himself in the witness­
.. box? It is for you to say what faith you can place in 
",. witness who, by his own admission, engaged in such 
.. fraudulent proceedings." 

It is curious that, though the credit of this witness was so 
~uch shaken in cross-examination, and though he was con­
tradicted both by Mills and Newton, he must have been right, 
and they wrong, as to the time when Palmer came down to 

Rugeley that evening. I Mr. Matthews, the inspector of police 
at the Euston Station, proved that the only train by which 
Palmer could have left London after half-past two (4 when he 
met Herring) started at five, and reached Stafford on the night 

1 Smith, 275-277. No abbreviation can give the effect of thiscross·examina­
tion. The witne",,'s efforts to gain time, and his distress as the various answers 
were extorted from him by degrees, may be faintly traced in the report. The 
witness's face was covered with sweat, and the papers put into his hands 
shook Bud rustled. 

• P. 323. I P. 263. • Herring, 102. 
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in question at a quarter to nine. It is about ten miles from 
Stafford to Rugeley, so that he could not have got across by 
the road in much less than an hour; yet Newton said he saw 
him "about nine," and Mills saw him "between nine and 
"ten." Nothing, however, is more difficult than to speak 
accurately as to time; on the other hand, if Smith spoke the 
truth, Newton could not have seen him at all that night, and 
Mills, if at all, must have seen him for a moment only in 
Smith's company. Mills never mentioned Smith, and Smith 
would not venture to swear she or anyone else saw him at 
the Talbot Arms. It was a suspicious circumstance that 
Serjeant Shee did not op.en Smith's evidence to the jury. 
An opportunity for perjury was afforded by the mistake made 
by the witnesses as to the time, which the defence were able 
to prove by the evidence of the police inspector. If Smith 
were disposed to tell an untruth, the knowledge of this fact 
would enable him to do so with an appearance of plausibility. 

Whatever view is taken as to the effect of this evidence, 1 it 
was clearly proved that, about the middle of the night between 
Monday and Tuesday, Cook had a violent attack of some sort. 
About twelve, or a little before, his bell rang; he screamed 
violently. When Mills, the servant, came in, he was sitting 
up in bed, and asked that Palmer might be fetched at on«e. 
He was beating the bedclothes; he said he should suffocate if 
he lay down.· His head and neck and his whole body jumped 
and jerked. He had great difficulty in breathing, and his 
eyes protruded. His hand was stiff, and he asked to -have 
it rubbed; Palmer came in, and- gave hini a draught and 
some pills. He snapped at the glass, and got both it and 
the spoon between his teeth. He had also great difficulty in 
swallowing the pills. After this he got more easy, and Palmer 
stayed by bim some time, sleeping in an easy-cbair. 

2 Great efforts were made, in cross-examination, to shake 

1 Mills, 37. Barnes, 55. 2 Pp.41-45. 
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the evidence of Mills by showing that she had altered the TRIALS. 

evidence which she gave before the coroner, so as to make her 
description of the symptoms tally with those of poisoning by 
strychnine, and also by showing that she had been drilled as to 
the evidence wh:ch she was to give by persons connected with 
the prosecution. She denied most of the suggestions conveyed 
by the questions asked her, and explained others. Ail to the 
differences between her evidence before the coroner and at the 
trial, a witness (1 Mr. Gardner, an attorney) was called to show 
that the depOBitions were not properly taken at the inquest. 

On the following day, Tuesday, the 20th, Cook was a good 
deal better. I In the middle of the day, he sent the boots to 
ask Palmer if he might have a cup of coffee. Palmer said he 
might, and came over, tasted a cup made by the servant, and 
took it from her hands to give it to Cook. This coffee wall 
afterwards thrown up. 

3 A little before or after this, the exact hour is not im­
portant, Palmer went to the shop of Hawkins, a druggist at. 
Rugeley, and was there served by his apprentice, Roberts, 
with two drachms of prussic acid, six grains of strychnine, and 
two drachms of Batley's sedative. Whilst he was making the 
purchase, Newton, from whom he had obtained the other 
strychnine the night before, came in: Palmer took him to 
the door, saying he wished to speak to him, and when he was 
there asked him a question about the farm of a Mr. Edwin 
Salt-a matter with ~hich he had nothing at all to do: 
Whilst they were there, a third person came up and spoke to 
Newton, on which Palmer went back into Hawkins's shop and 
took away the things, Newton not seeing what he took. The 
obvious suggestion upon this is that Palmer wanted to prevent 
Newton from seeing what he was about. No attempt even was 
made to shake, or in any way discredit, Roberts the apprentice. 

1 p. So. As to the coroner·s conduct, see below. 
• :Mills, 39. a·Roberts,76. Newton, 72. 
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TRIALS. lAt about four P.M., Mr. Jones, the friend to whom Palmer 
had written, arrived from Lutterwortl). He examined Cook 
in Palmer's presence, and remarked th~t he had not the 
tongue of a bilious patient, to which Palmer replied, "You 
" should have seen it before." Cook appeared to be better 
during the Tuesday, and was in good spirits. At about 
seven P.M., ·Mr. Bamford came in,' and Cook told him in 
Palmer's presence that he objected to the pills as they had 
made him ill the night before. The three medical men then 
had a private consultation. Palmer proposed that Bamford 
should make up the pills as on the night before, and that Jones 
should not.tell Cook what they were made of, as he objected 
to the morphine which they contained. 2 Bamford agreed, and 
Palmer went up to his house with him and got the pills, and 
was present whilst they were made up, put into a pill-box, and 
directed. He took them away with him between seven and 
eight. Cook was. well and comfortable all the evening; he 

. had no bilious symptoms, no vomiting, and no diarrhrea. 
, S Towards eleven, Palmer came with a box: of pills directed 

'- .' 
in 'Bamfqrd':J.'h.and. He called Jones's attention to the good-
ness 01 the handwriting for a man of eighty. It was suggested 
by the prosecution that the reaSon for this was to impress 
Jones with the fact that the pills had been made up by 
Bamford. With reference.to Smith's evidence, it is remark­
able that Bamford on the second night sent the pills, not 
·cc between nine and ten," but at eleven. S Palmer pressed 
Cook to take the pills, which at first he refused to do, as they 
had made him so ill the night before. At last he did so, and 
immediately afterwards vomited. Jones and Palmer both 
examined to see whether the pills had been thrown up, and 
they found that they had not. This was about eleven. Jones 
then had his supper, and went to bed in Cook's room about 
twelve. When he had been in bed a short time, perhaps ten 

1 W. H. Jones, 62-63. • Bamford, 164-165. a W. H. Jones, 63-64 
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minutes, Cook started up, and called out, "Doctor, get up; I TRIALS. 

am going to be ill; ring the bell for Mr. Palmer." He also 
said, " Rub my neck." The back of his neck was stiff and 
hard. 1 Mills ran across the road to Palmer's, and rang the 
bell. Palmer immediately came to the bedroom window, and 
said he would come at once. Two minutes afterwards he was 
in Cook's room, and said he had never dressed so quickly in his 
life. He was dressed as usual. The suggestion upon this was 
that he bad been sitting up expecting to be called. 

I By the time of Palmer's arrival Cook was very ill. Jones, 
Elizabeth Mills, and Palmer were in the room, and 3 Barnes 
stood at the door. The muscles of his neck were stiff; he 
screamed loudly. Palmer gave him what he said were two 
ammonia pills. Immediately afterwards-too soon for the 
pills to have any effect-he was dreadfully convulsed. ' He 
said, when he began to be convulsed, "Raise me up, or I shall 
.. be suffocated." Palmer and Jones tried to do so, but could 
not, as the limbs were rigid. He then asked to be turned 
over, which was done. His heart began to beat weakly. Jones 
asked Palmer to get some ammonia to try to stimulate it. 
He fetched a bottle, and was absent about a minute for the 
purpose. When he came back, Cook was almost dead; and 
he died in a few minutes, quite quietly. The whole attack 
lasted about ten minutes. The body was twisted back into 
the shape of a bow, and would have rested on the head and 
heels, had it been laid on its back. 5 When the body was 
laid out it was very stiff. The arms could not be kept down 
by the sides till they were tied behind the baek with tape. 
The feet also had to be tied, and the fingers of one hand 
were very stiff, the hand being clenched. This was about 
one A..M., half or three-quarters of an hour after the death. 

Deferring for the present the inferences drawn by the 

1 Mills, 40. 
• W. H. Jones, 64-65. 

2 W. H. Jones, 64. 
G Keeling, 84-85. 

8 Barnes, 56. 
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medical men from these symptoms, I proceed to describe the 
subsequent occurrences. As soon as Cook was dead, 1 Jones 
went out to speak to the housekeeper, leaving Palmer alone 
with the body. When Jon€s l€ft the room, he sent the 
servant 2 Mills in, and she saw Palmer seal'ching the pockets 
of Cook's coat, and searching also under the pillow and 
bolster. S Jones shortly afterwards returned, and Palmer 
told him that, as Cook's nearest friend, he (Jones) ought to 
take possession of his property. He accordingly took pos­
session of his watch and purse, containing five sovereigns and 
five shillings. He found no other money. Palmer said, .. Mr. 
" Cook's death is a bad thing for me, as I am responsible for 
" £3,000 or £4,000; and.! hope Mr. Cook's friends will not 
.. let me lose it. If they do not assist me, .all my horses will 
"be seized." The betting-book was mentioned. Palmer 
said, "It will be no use to anyone," and added that it would 
probably be found. ' 

4 On Wednesday, 21st N ovem ber, Mr. Wethel'by, the London 
racing agent, who kept a sort of bank for sporting men, 
received from Palmer a letter inclosing a cheque for £350 
against the amount of the Shrewsbury stakes (£381), which 
Wetherby was to receive for him. This cheque had been 
drawn on the Tuesday, about seven o'clock in the evening, 
under peculiar circumstances. Ii Palmer sent for Mr. Cheshire, 
the postmaster at Rugeley, telling him to bring a receipt­
stamp, and when he arrived asked him to write out, from 
a copy which he produced, a cheque by Cook on Wetherbj. 
He said it was for money which Cook owed him, and that 
he was going to take. it over for Cook to sign. Cheshire 
wrote out the body of the cheque, and Palmer took it away. 
6 When Mr. Wetherby received the cheque, the stakes had 
not been paid to Cook's credit. He accordingly returned the 

1 W. H. Jones, 66. 
• Wetherby, 96. 

2 Mills, 41-42, 
I Cheshire, 95-:96. 

3 W. H. Jones, 65-66. 
e Wetherby, 96. 
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cheque flo Palmer, 1 to whom the prosecution ga.ve notice to TRIALS. 

produce it at the triaL 2 It was called for, but not produced. 
This was one of the strongest facts against Palmer in the 
w hole of the case. If he ,had produced the cheque, and if 
it had appeared to have been really signed by Cook, it would 
have shown that .cook, for some reason or other, had made 
over his stakes to Palmer, and this wo,lld have destroyed the 
strong presumption arising from Palmer's appropriation of 
the bets to his own purposes. In fact, it would have greatly 
weakened and almost upset the case as to motive. On the 
other hand, the non-production of the cheque amounted to an 
admission that it was a forgery; and, if that were so, Palmer 
was forging his friend's name for the purpose of stealing his 
stakes at the time when there was every prospect of his 
speedy recovery, which must result in the detection of the 
fraud. If he knew that Cook would die that night, this was 
naturaL On any other supposition, it was inconceivable 
rashness. 

a Either on Thursday, 22nd, or Friday, 23rd, Palmer sent for 
Cheshire again, and produced a paper which he said Cook 
had given to him some days before. The paper purported to 
be an acknowledgment that certain bills-the particulars of 
which were stated-were all for Cook's benefit, and not for 
Palmer's. The amount was considerable, as at least one item' 
was for £1,000 and another for £500. This document pur­
ported to be signed by Cook, and Palmer wisbed Cheshire to 
attest Cook's execution of it, which he refused to do. This 
document was called for at the trial, and not produced. The 
same observations apply to it as to the cheque. 

'Evidence was further given to show that Palmer, who, 
shortly before, had but £9 68. at the bank, and had borrowed 
£25 to go to Shrewsbury, paid a.way large sums of money 

1 Boycott, 96. • 97 . 3 Cheshire, 97-98, 

• Strawbridge, 169. 
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TRIALS. soon after Cook's death. 1 He paid Pratt £100 on the 24th; 
2 he paid a farmer named Spilsbury £46 28. with a Bank of 
England note for £50 on the 22nd; 8 and Bown, a draper, a 
sum of £60 or thereabouts, in two £50 notes, on the 20th. 
The general result of these money transactions is that Palmer 
appropriated to his own use all Cook's bets; that he tried to 
appropriate his stakes; and that, shortly before or just after 
his death, he was in possession of between £500 and £600, of 
which he paid Pratt £400, though very shortly before he was 
being pressed for money. 

4 On Wednesday, November 21st, Mr. Jones went up to 
London, and informed Mr. Stephens, Cook's .stepfather, of his 
stepson's death. Mr. Stephens went to Lutterworth, found a 
will by which Cook appointed him his executor, and then 
went on to Rugeley, where he alTived about the middle of the 
day on Thursday. He asked Palmer for information about 
Cook's affairs, and he replied, " There are £4,000 worth of bills 
out of his, and I am sorry to say. my name is to them j but 
I have got a paper drawn up by a lawyer and signed by 
Mr. Cook to show that I never had any benefit from them." 
Mr. Stephens said that at all events he must be buried. 
Palmer offered to do so himself, and said that the body ought 
to be fastened up as soon as possible. The conversation then 
ended for the time. Palmer went out, and, without authority 
from Mr. Stephens, ordered a shell and a strong oak coffin. 

G In the afternoon, Mr. Stephens, Palmer, Jones, and Mr. 
Bradford, Cook's brother-in-law, dined together jand after 
dinner Mr. Stephens desired Mr. Jones to fetch Coo1--'s betting­
book. Jones went to look for it, but was unable to find it. 
The betting-book had last been seen by the chambermaid 
Mills, who gave it to Cook in bed on the Monday night, when. 
he took a stamp from a pocket at the end of it. 6 On hearing 

1 Pmtt, 167. 
4 Stephens, 78-80. 

• SpilsbUl'y,169. 
5 1I1il1s, 41 •. 

~ Annshnw,168. 
6 Stephens, 81. 
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that the book could not be found, Palmer said it was of no TRIALS. 

manner of use. Mr. Stephens said he understood Cook had 
won a great deal of money at Shrewsbury, to which Palmer 
replied, "It'. no use, I assure you; when a man dies, his bets 
" are done with." _He did not mention the fact that Cook's 
bets had been paid to Herring on the Monday. Mr. Stephens 
then said that the book must be found, and Palmer answered 
that no doubt it would be. Before leaving the inn, Mr. 
Stephens went to look at the body, before the coffin was 
fastened, and observed that both hands were clenched. He 
returned at once to town, and went to his attorney. He 
returned to Rugeley on Saturday, the 24th, and informed 
Palmer of his intention to have a. post-mortem examination, 
which took place on Monday, the 26th. 

1 The post-mortem examination was conducted in the 
presence of Palmer by Dr. Harland, 2 Mr. Devonshire, a 
medical student assisting Dr. Monkton, and Mr. Newton. 
The heart was contracted and empty. There were numerous 
small yellowish white spots, ahout the size of mustard-seed, 
at the larger end of the stomach. The upper part of the 
spinal cord was in its natural state; the lower part was not 
examined till the 25th of January, when certain granules were 

. found .. There were many follicles on the tongue, apparently 
of long standing. The lungs appeared healthy to Dr. Harland, 
but Mr. Devonshire thought that there was some congestion. 
Some points in Palmer's behaviour, both before and after 
the post"lTWrtem examination, attracted notice. S Newton said 
that on the Sunday night he sent for him, and asked what dose 
of stryctmine would kill a dog; Newton said a grain. He asked 
whether it would be found in the stomach, and what would 
be the appearance of the stomach after death. N ewt·on said 
there would be no inflammation, and he did not think it would 

1 Harland, 85-86. a Devonshire, 92. 
I Newton, 73; 



252 Palmer'.r Case. 

TRIALS. be found. Newton thought he replied, " It's all right," as if 
speaking to himself, and added that he snapped his fingers. 
1 Whilst Devonshire was opening the stomach, Palmer pushed 
against him and part of the contents of the stoma.ch was spilt. 
Nothing particu.lar being found in the st~mach, Palmer ob­
served to Bamford, "They will not ha.ng us yet." .As they 
were all crowding together to see what passed, the push might 
have been an accident; and, as Mr. Stephens~s suspicions were 
well known, the remark was natural, though coarse. II After 
the examination was completed, the intestines, &c., were put 
into a jar, over the top of which were tied two bladders. 
Palmer removed the jar from the table to a place near the 
door, and when it was missed said he thought it would be 
more convenient. When replaced, it was found that a slit 
had been cut through both the bladders. 

S After the examination, Mr. Stephens and an attorney's 
clerk took the jars containing the viscera, &c., in a fly to 
Stafford. 4 Palmer asked the postboy if he was going to drive 
them to Stafford. The postboy said, "I believe I am." 
Palmer said, "Is it Mr. Stephens you are going to take ~" 
He said, " I believe it is." Palmer said, " I suppose you are 
" going to take the jars ~ " He said, "I am." Palmer asked 
if he would upset them 1 He said, "I shall not." Palmer 
said if he would there was a £10 note for him. He also said 
something about its being" a humbugging concern." Some 
confusion was introduced into this evidence by the cross­
examination, which tended to show that Palmer's object was 

\ to upset Mr. Stephens and not the jars, but at last the post­
boy (J. Myatt) repeated it as given above. Indeed, it makes 
Ii tIe difference whether Palmer wished to upset Stephens 
or t e jars, as they were all in one fly, and must be upset 
togetl'l).er if at all. 

\ 

I Harlattd, 88. Devonshil'e, 92. 
• Boycot1>. 93. , 

, Harland,88. 
, J. Myatt, 94. 
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1 Shortly after the post-mortem examination, an inquest was TRIALS. 

held before Mr. Ward, the coroner. It llegan on the 29th of 
November and ended on the 5th of December. On Sunday, 
3rd December, Palmer asked Cheshire, the postmaster, "ifhe 
"had anything fresh t" Cheshire replied that he could not 
open a letter. Afterwards, however, he did open a letter from 
Dr. Alfred Taylor, who had analyzed the contents of the 
stomach, &c., to Mr. Gardiner, the attorney ror the prosecu-
tion, and informed Palmer that Dr. Taylor said in that letter 
that no traces of strychnia were found. Palmer said he knew 
they would not, and he was quite innocent. Soon afterwards 
Palmer wrote to Mr. Ward, suggesting various questions to be 
put to witnesses at the inquest, and safing that he knew Dr. 
Taylor had told Mr. Gardiner there were no traces of strychnia, 
prussic acid, or opium. A few days before this, on the 1st of 
December, Palmer had sent Mr. Ward, as a present, a cod-
fish, a barrel of oysters, a brace of pheasants, and a turkey. 
These circumstances certainly prEWe improper and even cri-
minal conduct; Cheshire was imprisoned fur his offence, 
and Lord Campbell spoke in severe terms of the conduct of 
the coroner; but a bad and unscrnpulous man, as Palmer 
evidently was, might act in the manner described even though 
he was innocent of the particular offence charged. 

! A medical book faund in Palmer's possession had in it 
some manuscript notes on the subject of strychnine, one of 
which was, "It kills by causing tetanic contraction of the 
" respiratory muscles:' It was not suggested that this memor­
andum was made for any particular purpose. It was used 
merely to show that Palmer' was acquainted with the properties 
and effects of strychnine. 

This completes the evidence as to Palmer's behaviour before, 
at, and after the death of Cook. It Jlroves beyond all ques-

1 Cheshire, 97-98. Hatton, 98-99. As to the presents, Hawkes, 100. 
Stack,106. I Bergen, 100. 
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TRIALS. tion that, having the strongest possible motive to obtain at 
once a considerable sum of money, he robbed his friend of the 
whole of the bets paid to Herring on the Monday by a series of 
ingenious devices, and that he tried- to rob him of the stakeR; 
it raises the strongest presumption that he robbed Cook of 
the £300 which, as Cook supposed, were sent up to Pratt on 
the 16th, and that he stole the money which he had on his 
person, and had received at Shrewsbury; it proves that he 
forged his name the night before he died, and that he tried 
to procure a fraudulent attestation to another forged docu­
ment relating to his affairs the day after he died. It also 
proves that he had every opportunity of administering poison 
to Cook, that he told repeated lies about his state of health, 
and that he purchased deadly poison, for which he had no 
lawful occa!lion, on two separate occasions, shortly before two 
paroxysms of a similar character to each other, the second of 
which deprived him of life. 

The rest of the evidence was directed to prove that the 
symptoms of which Cook died were those of poisoning by 
strychnine, and that antimony, which was never prescribed for 
him, was found in his body. Evidence was also given in the 
course of the trial as to the IItate of Cook's health. It may 
be conveniently introduced here. 

1 At the time of his death, Cook was about twenty-eight 
years of age. Both his father and mother died young, and his 
sister and half-brother were not robust. He inherited from 
his father about £12,000, and was articled to a solicitor. 
Instead of following up that profession, he betook himself to 
sporting pursuits, and appears to have led a dissipated life. 
He suffered from syphilis, and was in the habit of occasionally 
consulting Dr. Savage on the state of his health. 2 Dr. Savage 
saw him in November, 1854, in May, in June, towards the 
end of October, and again early in November, 1855, about a 

1 Stephens, 78. B Savage, 70-il. 
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fortnight before his death, so that' he had ample means of TRIAI.S. 

giving satisfactory evidence on the subject, especially as he 
examined him cQ.refully whenever he came. Dr. Savage said 
that he had two shallow ulcers on the tongue, corresponding 
to bad teeth, that he had also a sore throat, one of his tonsils 
being very large, red, and tender, and the other very small. 
Cook himself was afraid that these symptoms were syphilitic, 
but Dr. Savage thought decidedly that they were not. He 
also noticed II an indication of pulmonary affection under the 
" left lung." Wishing to get him away from his turf associates, 
Dr. Savage recommended him to go abroad for the winter. 
His general health Dr. Savage considered good for a man 
who was not robust. 1 Mr. Stephens said that when he last 
saw him alive he was looking better than he had looked 
for some time, and on his remarking, "You do not look 
anything of an invalid now," Cook struck himself on the 
breast, aud said he was quite .well. 2 His friend, Mr. Jones, 
also said that his health was generally good, though he was 
not very robust, and that he both hunted and played at 
cricket. 

On the other hand, witnesses were called for the prisoner 
who gave a different account of his health. 3 A Mr. Sargent 
said he was with him at Liverpool, a week before the Shrews­
bury races, that he called his attention to the state of his 
mouth and throat, and the back part of his tongue was in a 
complete state of ulcer. II I said," added the witness, II I was 
" surprised he could eat and drink in the state his mouth was 
" in. He said he had been in that state for weeks and months, 
" and now he did not take notice of it." This 'was certainly 
not consistent with Dr. Savage's evidence. 

Snch being the state of health of Cook at the time of his 
death, the next question was as to its cause. The prosecution 
contended that the symptoms which attended it proved that 

1 Stephens, 78. 2 W. H. Jones, 62. a Sargent, 269. 
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TRIALS. he was poisoned by strychnia. Several eminent physicians 
and surgeons-Mr. Curling, Dr. Todd, Sir Benjamin Brodie, 
Mr. Daniel, and Mr. Solly-gave an account of the general 
character and causes of the disease of tetanus. 1 Mr. Curling 
said that tetanus consists of spasmodic affection of the volun­
tary muscles of the body which at. last end in death, produced 
either by suffocation caused by the closing of the windpipe 
or by the wearing effect of. the severe and painful struggles 
which the muscular spasms produce. Of this disease there 
are three forms: idiopathic tetanus, which is produced with­
out any assignable external cause; traumatic tetanus, which 
results from wounds; and the tetanus which is produced by 
the administration of strychnia, bruchsia, a.nd nux vomica, all 
of which are different forms of the same poison. Idiopathic 
tetanus is a very rare disease in this country. 2 Sir Benjamin 
Brodie had seen only one doubtfuJ. case of it. 3 Mr. Daniel 
who for twcnty-e-ight years was surgeon to the Bristol Hos­
pital, saw only two. 'Mr. Nunneley, Professor of Surgery at 
Leeds, had seen four. In India, however, it is comparatively 
common: 6 Mr. Jackson, in twenty-five years' practice there, 
saw about forty cases. It was agreed on all hands that 
though the exciting cause of the two diseases is different 
their symptoms are the same. TheJ were described in similar 
terms by several e,f the witnesses. 6 Dr. Todd said the disease 
begins with: stiffness about the jaw, the symptoms then extend 
themselves to the other muscles of the trunk and body. They 
gradually develop themselves. When once the disease has 
begun, there are remissions of severity, but not complete inter­
missions of the symptoms.· In acu,te cases the disease termi­
nates in three or four days. In chronic cases it will go on 
for as much as thre6l weeks. There was some question as to 
what was the shortest case upon record. In a case mentioned 

1 Curling, 11 0-111. 
6 JO\ckson, 161. 

! Brodie, 120. r Daniel, 121. 4 Nunnpley, 215. 
6 Todd, 113. CompRre Sil' B. Brodie, 119-120. 
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by one of the prisoner's witnesses, 1 Mr. Ross, the patient was TRIALS. 

said to have been attacked in the morning, either at eleven or 
some hours earlier, it did not clearly appear which, and to 
have died at half-past seven in the evening. This was the 
shortest case specified on either side, though its duration was 
not accurately determined. As a rule, however, tetanus, 
whether traumatic or idiopathic, was said to be a matter, not 
of minutes or even of hours, but of days. 

Such being the nature of tetanus, traumatic and idiopathic, 
four questions arose. Did Cook die of tetanus'? Did he die 
of traumatic tetanus? Did he die of idiopathic tetanus? Did 
he die of the tetanus produced by strychnia 1 The case for 
the prosecution upon these questions was, first, that he did 
die of tetanus. • Mr. Curling said no doubt there was spas­
modic action of the muscles (which was his definition of 
tetanus) in Cook's case; and even 8 Mr. N unneley, the prin­
cipal witness for the prisoner, who contended that the death 
of Cook was caused neither by tetanus in its ordinary forms 
nor by the tetanus of strychnia, admitted that the paroxysm 
described by Mr. Jones was .. very like" the paroxysm of 
tetanus. The dose general resemblance of the symptoms to 
those of tetanus was indeed assumed by all the witnesses on 
both sides, as was proved by'the various distinctions which 
were stated on the side of the Crown between Cook's symp­
toms and those of traumatic and idiopathic tetanus, and on 
the side of the prisoner between Cook's symptoms and the 
symptoms of the tetanus of strychnia. It might, therefore, 
be considered to be established that he died of tetanus in 
some form or other. 

The next point asserted by the prosecution was, that he 
did not die of traumatic or idiopathic tetanus, because there 
was no wound on bis body, and also because the course of 
the symptoms was different. They further asserted that the 

I ROBB,239. • Curling, 109-111. • Nunneley, 227. 
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TRIALS. symptoms were those of poison by strychnia. Upon these 
points the evidence was as follows :_1 Mr. Curling was asked, 
" Q. Were the symptoms consistent with any form of trau­
" matic tetanus which has ever come under your knowledge 
" or observation?" He answered" No." 

" Q. What distinguished them from the cases of traumatic 
"tetanus which you have described? .A.. There was the 
" sudden onset of the fatal symptoms. In all cases that have 
" fallen under my notice the disease has been preceded by the 
" milder symptoms of tetanus. Q. Gradually progressing to 
" their complete development, and completion, and death? 
".A.. Yes." He also mentioned" the sudden onset and rapid 
" subsidence of the spasms" as inconsistent with the theory of 
either traumatic or idiopathic tetanus; and he said he had 
never known a case of tetanus which ran its course in less 
than eight or ten hours. In the one case which occupied so 
short a time, the true period could not be ascertained. In 
general, the time required was from one to several days. 

,2 Sir Benjamin Brodie was asked, .. In your opinion, are the 
" symptoms those of traumatic tetanus or not?" He replied, 
" As far as the spasmodic contraction of the muscles goes, the 
'" symptoms resemble those of tranmatic tetanus; as to the 
"course which the symptoms took, that was entirely dif­
"ferE)nt." He added, "The symptoms of traumatic tetanus 
"always begin, as far as I have seen, very gradually, the 
« stiffness of the lower jaw being, I believe, the symptom 
" first complained of-at least, so it has been in my experi­
If ence; then the contraction of the muscles of the back is 
" always a later symptom, generally much later; the muscles 
" of the extremities are affected in a much less degree than 
.. those of the neck and trunk, except in some cases where 
" the injury has been in a limb and an early symptom has 
.. been a contraction of the muscles of that limb. I do not 

1 Curling, 110-111. Bro.iie, 119-120, 
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.. myself recollect a case in which in ordinary tetanus there TRIALS. 

II was that contraction of the muscles of the hand which I 
.. understand was stated to have existed in this instance. The 
, ordinary tetanus rarely runs its course in less than two or 
three days, and often is protracted to a much longer period; 
I know one case only in which the disease was said to 
have terminated in twelve hours." He said, in conclusion, 
I never saw a case in which the symptoms described arose 
from any disease; when I say that, of course I refer not to 
the particular symptOms, but to the general course which 
the symptoms took." 1 Mr. Daniel, being asked whether the 

symptoms of Cook could be referred t() idiopathic or trau­
matic tetanus, said, .. In my judgment they could not." He 
also said that he should repeat Sir Benjamin Brodie's words 
if he were to enumerate the distinctions. 2 Mr. Solly said 
that the symptoms were not referable to any disease he ever 
witnessed, and 8 Dr. Todd said, "I think the symptoms were 
" those of strychnia." The 'same opinion was expressed with 
equal confidence by 4 Dr. Alfred Taylor, 6 Dr. Rees, and 0 Mr. 
Christison. 

In order to support this general evidence, witnesses were 
called who gave accounts of three fatal cases of poisoning by 
strychnia, and of one case in which the patient recovered. 
1 The first of the fatal casell was that of Agnes French, or 
Senet, who was accidentally pois()ned at Glasgow Infirmary, 
in 1845, by some pills which she took, and which were in­
tended for a paralytic patient. According to the nurse, the 
girl was taken ill three-quarters of an hour, according to one 
of the physicians (who. however, was not present) twenty 
minutes, after she swallowed the pills. She fell suddenly 
back on the floor; when her clothes were cut off she was stiff, 

1 Daniel, 121. . 
• Taylor, 110. 
r Dr. Corbett, 124-
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"just like a poker," her arms were stretched out, her hands 
clenched; she vomited slightly; she had no lockjaw; there 
was a retraction of the mouth and face, the head was bent 
back, the spine curved. She went into severe paroxysms 
every few seconds, and died about an hour after the symp­
toms began. She was perfectly conscious. The heart was 
found empty on examination. 

1 The second case described was that of Mrs. Serjeantson 
Smyth, who was accidentally poisoned at Romsey in 1848, by 
strychnine put into a dose of ordinary medicine instead of 
salicine. She took the dose about five or ten minutes after 
seven; in five or ten minutes more the servant was alarmed 
by a violent ringing of the bell. She found her mistress 
leaning on a chair, went out to send for a doctor, and on her 
return found her on the floor. She screamed loudly. She 
asked to have her legs pulled straight and to have water 
thrown over her. A few minutes before she died she said, 
" Turn me over;" she was turned over, and died very quietly 
almost immediately. The fit lasted about an hour. The 
hands were clenched, the feet contracted, and on a post­
mortel1t examination the heart was found empty. 

2 The third case was that of Mrs. Dove, who was poisoned 
at Leeds by her husband (3 for which he was afterwards hung), 
in February, 1856. She had five attacks on the Monday, 
Wednesday, Thursday, Friday, and Saturday of the week 
beginning February 24th. She had prickings in the legs and 
twitchings in the hands; she asked her husband to rub her 
arms and legs before the spasms came on, but when they 
were strong she could n.>t bear her ~egs to be touched. The 
fatal attack in her case lasted two hours and a half. The 
hands were semi-bent, the feet strongly arched. The lungs 

1 Caroline Hickson, 127. W. F. Taylor (surgeon), 128. R. Broxam 
(chemist), 129. 

S J. Williams, 129. Mr. Morley, 130. 
a See the next case Cor an accunnt of his triaL 
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were congested, the spinal cord was also much congested. The TRIALS. 

head being opened first, a good deal of blood flowed out, part 
of which might flow from the heart. 

I The case in which the patient recovel'ed was that of a 
paralytic patient of Mr. Moore's. He took an overdose of 
strychnia, and in about three-quarters of an hour Mr. Moore 
found him stiffened in every limb. His head was drawn 
back; he was scre,aming and" frequently requesting that we 
" should turn him, move him, rub him." His spine was drawn 
back. He snapped at a. spoon with which an attempt was 
made to administer medicine, and was perfectly conscious 
during the whole time. 

t Dr. Taylor and Dr. Owen Rees examined Cook's body. 
They found no strychnia, but they found antimony in the 
liver, the left kidney, the spleen, and also in the blood. 

The case for the prosecution upon this evidence was that 
the symptoms were those of tetanus, and of tetanus pro­
duced by strychnia. The case for the prisoner wa..q, first, 
that several of the symptoms observed were inconsistent with 
strychnia; and, secondly, that all of them might be ex­
plained on other hypotheses. Their evidence was given in 
part by their own witnesses and in part by the witnesses for 
the Crown in cross-examination. The replies suggested by 
the Crown were founded partly on the evidence of their 
own witnesses given by way of anticipation, and partly by 
the evidence elicited from the witnesses for the prisoner. on 
cross-examination. 

The first and most conspicuous argument on behalf of the 
prisoner was that the fact that no strychnia was discovered 
by Dr. Taylor and Dr. Rees was inconsistent with the theory 
that any had been administered. The material part of Dr. 
Taylor's evidence upon this point was that he had examined 
the stomach and intestines of Cook for a variety of poisons, 

1 Mr. Moore, 18S. , A. S. Taylor, 138-139 Rees, 154-155. 



262 

TRIALS, 

Palmer's Case. 

strychnia among others, without success. The contents of 
the stomach were gone, though the contents of the intestines 
remained, and the stomach itself had been cut open from end 
to end, and turned inside out, and the mucous surface, on 
which poison, if present, would have been found, was rubbing 
against the surface of the intestines. 1 This Dr. Taylor con­
sidered a most unfavourable condition for the discovery of 
poison, 2 and Mr. Christison agreed with him. Several of 
the prisoner's witnesses, on the contrary_S Mr. Nunneley, 
4 Dr. Letheby, and 6 Mr. Rogers-thought that it would only 
increase the difficulty of the operation and not destroy its 
chance of success. 

Apart from this, Dr. Ta.ylor expressed his opinion that, 
from the way in which strychnia acts, it might be impos­
sible to discover it even if the circumstances were favourable. 
The mode of testing its presence in the stomach is to treat 
the stomach in various ways, until at last a "residue is 
obtained which, upon the application of certain chemical 
ingredients, changes its colour if strychnia is present. All 
the witnesses agreed that strychnia acts by absorption-that 
is, it is taken up from the stomach by the absorbents, thence 
it passes into the blood, thence into the solid part of the 
body, and at some stage of its progress causes death by its 
action on the nerves and muscles. Its noxious effects do 
not begin till it has left the stomach. From this Dr. Taylor 
argued that, if a minimum dose were administered, none 
would be left in the stomach at the time of death, and there­
fore none could be discovered there. He also said that, if the 
strychnia got into the blood before examination, it would be 
diffused over the whole mass, and so no more than an extremely 
minute portion would be present in any given quantity. If 
the dose were half a grain, and there were twenty-five pounds 

1 A. S. Taylor,139. I Christison,159. • Nunneley, 222. 
• Letheby, 235. • Rogers, 233. 
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of blood in the body, each pound of blood would contain only TIlIALS. 

one-fiftieth of a grain. He was also of opinion that the 
strychnia undergoes some chemical change by reason of which 
its presence in small quantities in the tissues cannot be de-
tected. In short, the result of his evidence was, that if a 
minimum dose were administered, it was uncertain whether 
strychnia would be present in the stomach after death, and 
that if it was not in the stomach, there was no certainty 
that it could be found at all 1 He added, that he con· 
sidered the colour test fallacious, because the colours might be 
produced by other substances. 

t Dr. Taylor further detailed some experiments which he 
had tried upon animals jointly with Dr. Rees, for the purpose 
of ascertaining whether strychnia could always be detected. 
He poisoned four rabbits with strychnia, and applied the 
tests for strychnia to their bodies. In one case, where two 
grains had been administered at intervals, he obtained proof 
of the presence of strycbnia both by a bitter taste and by 
the colour. In a case where one grain was administered, he 
obtained the taste but not the colour. In the other two cases, 
where he administered one grain and half a grain respectively, 
he obtained no indications at all of the presence of strychnia. 
These experiments proved to demonstration that the fact that 
hs did not discover strychnia did not prove that no strychnia 
was present in Cook's body; and as this was the only way 
in which the non-discovery of strychnia was material to the 
case, great part of the evidence given on behalf of the prisoner 
became superfluous. It ought, however, to be noticed, as it 
formed a very prominent feature in the case. 

S Mr. N unneley, ~ Mr. Herapath, 5 Mr. Rogers, 6 Dr. Letheby, 
and 'Mr. Wrightson, contradicted Dr. Taylor and Dr. Rees 

1 A. S. Taylor, 138-D. I A. S. Taylor, 138 ; Rees, 154. 
• N nnneley, 222- • Herapath, 230-231. 6 Rogers, 532. 
• Letheby, 233--234. 7 Wrightson, 241. 
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TRIALS. upon this part of their evidence. They denied the theory 
that strychnine undergoes any change in the blood, and they 
professed their own ability to discover its presence even in 
most minute quantities in any body into which it had been 
introduced, and their belief that the colour tests were satis­
factory. Mr. Herapath said that he had found strychnine in 
the blood and in a small part of the liver of a dog poisoned 
by it ; and he also said that he could detect the fifty-thousandth 
part of a grain if it were unmixed with organic matter. Mr. 
Wrightson (who was highly complimented by Lord Campbell 
for the way in which he gave his evidence) also said that he 
should expect to find strychnia if it were present, and that he 
had found it in the tissues of an animal poisoned by it. 

Here, no doubt, there was a considerable conflict of evi­
dence upon a point of which it was very difficult for un­
scientific persons to pretend to have any opinion. The 
controvE'rsy, however, was foreign to the merits of the case, 
inasmuch as the evidence given for the prisoner tended to 
prove, not that there was no strychnia in Cook's body, but that 
Dr. Taylor ought to have found it if there was. In other 
words, it was relevant not so much to the guilt or innocence 
of the prisoner, as to the question whether Mr. N unneley and 
Mr. Herapath were or were not better analytical chemists 
than Dr. Taylor. The evidence could not even be considered 
relevant as shaking Dr. Taylor's credit, for no part of the case 
rested on his evidence except the discovery of the anti­
mony, as to which he was corroborated by Mr. Brande, and 
was not contradicted by prisoner's witnesses. His opinion 
as to the nature of Cook's symptoms was shared by many 
t-ther medical witnesses of the highest eminence, whose credit 
was altogether unimpeached. The prisoner's counsel were 
placed in a curious difficulty by this state of the question. 
Th~y had to attack and did attack Dr. Taylor's credit vigor­
ously, for the purpose of rebutting his conclusion that Cook 
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might have been poisoned by strychnine; yet they had also TRIALS. 

to maintain his credit as a skilful ana.lytical chemist, for, if 
they destroyed it, the fact that he did not find strychnine 
went for nothing. This dilemma was fatal. To admit his 
skill was to admit their client's guilt. To deny it was to 
destroy the value of nearly all their own evidence, which, in . 
reality, was for the most part irrelevant. The only possible 
course was to admit his skill and deny his good faith, but 
this, too, was useless, for the reason just mentioned. 

Another argument used on behalf of the prisoner was, that 
some of the symptoms of Cook's death were inconsistent with 
poisoning by strychnine. 1 Mr. Nunneley and 2 Dr. Letheby 
thought that the facts that Cook sat up in bed when the 
attack came on, that he moved his hands, and swallowed, and 
asked to be rubbed and moved, showed more power of volun­
tary motion than was consistent with poisoning by strychnia. 
But Mrs. Serjeantson Smyth got out of bed and rang the bell, 
and both she, Mrs. Dove, and Mr. Moore's patient begged to 
be rubbed and moved before the spasms came on. Cook's 
movements were before the paroxysm set in, and the first 
paroxysm ended his life. 

a Mr. N unneley referred to the fact that the heart was 
empty, and said that, in his experiments, he always found that 
the right side of the heart of the poisoned animals was full. 
Both in Mrs. Smyth's case, however, and in that of the girl 
Senet, the heart was found empty; 4 and in Mrs. Smyth's case 
the chest and abdomen were opened first, so that the heart 
was not emptied by the opening of the head. 6 Mr. Christison 
said that if a man died of spasms of the heart, the heart 
would be emptied by them, and would be found empty after 
death; so that the presence or absence of the blood proved 
nothing. 

1 Nunneley, 221. 2 Letheby, 234. 
• F. Taylor, 128-129. 

3 Nunneley, 220. 
5 Christison, 159. 



266 Palmer's Case. 

TRIALS. 1 Mr. Nunneley and 2 Dr. Letheby also referred to the length 
of time before the symptoms appeared as inconsistent with 
poisoning by strychDine~ The time between the. adminis­
tration of the pills and the paroxysm was not accurately 
measured; it might have been an hour, or a little less or 
more; but the poison, if present at all, was administered in 
pills, which would not begi~ to operate till they were broken 
up, and the rapidity with which they would be broken up 
would depend upon the materials of which they were made. 
Mr. Christison said that if the pills were made up with re­
sinous materials, such as are within the knowledge of every 
medical man, their operation would be delayed. He added, 

" I do not think we can fix, with our present knowledge, the 
"precise time for the poison beginning to operate." 'Ac­
cording to the account of one witness in Agnes French's case, 
the poison did not operate for three-quarters of an hour, 
though, probably, her recollection of the time was not very 
accurate after ten years. 5 Dr. Taylor also referred (in cross­
examination) to cases in which an hour and a half, or even 
two hours, elapsed, before the symptoms showed themselves. 

These were the principal points, in Cook's symptoms, said 
to be inconsistent with the administration of strychnia. All 
of them appear to have been satisfactorily answered. Indeed, 
the inconsistency of.the symptoms with strychnia was faintly 
maintained. The defence turned rat~er on the possibility of 
showing that they were consistent with some other disease. 

In order to make out this point, various suggestions were 
made in the cross-examination of the different witnesses for 
the Crown. It was frequently suggested that the case was 
one of traumatic tetanus, caused by syphilitic sores; but to 
this there were three fatal objections. In the first place, there 
were no syphilitic sores; in the second plac'e, no witness for 

1 Nunneley, 219. s Letheby, 233. a Christison, 158. 
, Mary Kelly, 126. I A. S. Taylor, 150. 



Palmer's Case. 267 

the prisoner said that he thought that it was a case of trau- TRIALS. 

matic tetanus; and, in the third place, several doctors of great 
experience in respect of syphilis-especially 1 Dr. Lee, the 
physician to the Lock Hospital-declared that they never 
beard of syphilitic Bores producing tetanus. I Two witnesses 
for the prisoner were called to show that a, man died of teta-
nus who had sores on his elbows and elsewhere which were 
possibly syphilitic; but it did not appear whether he had 
rubbed or hurt them, and Cook had no symptoms of the sort. 

Another theory was, that the death was caused by general 
convulsions. This was advanced by I Mr. Nunneley; but he 
was unable to mention any case in which general convulsions 
had produced death without destroying consciousness. 4 He 
said vaguely he had heard of such cases, but had never met 
with one. 6 Dr. McDonald, of Garnkirk, near Glasgow, said 
that he considered the case to be one of "epileptic conyulsions 
If with tetanic complications." But he also failed to mention 
an instance in which epilepsy did not destroy oonsciousness. 
This witness assigned the most extraordinary reasons for sup­
posing that it was a case of this form of epilepsy. He said 
that the fit might have been caused by sexual excitement, 
though the man was ill at Rugeley for nearly a week before 
his death; 8 and that it was within the range of possibility 
that sexual intercourse might produce a ~onvulsion fit after 
an interval of a fortnight. 

Both Mr. N unneley and Dr. McDonald were cross-examinf'.d 
with great closeness. Each of them was taken separately 
tbrough all the vario~s symptoms of the case, and asked 
to point out how they differed from those of poisoning by 
strychnia, and what were the reasons why they should be 
supposed to arise from anything else. Mter a great deal of 
trouble, Mr. Nunneley was forced to admit that the symptoms 

1 Lee, 124. I Dr. Corbett,239. Mr. Mantell,241. 8' Nunneley, 227. 
• Nunneley, 217-218. I McDonald, 252-253. I McDonald, 253-254. 
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TRIALS. of the paroxysm were "very like" those of strychnia, and 
that the various predisposing causes which he mentioned as 
likely to bring on convulsions could not be shown to have 
existed. He said, for instance, that excitement and depression 
of spirits might predispose to convulsions; but the only ex­
citement under which Cook had laboured was on winning 
the race a week before; and as for depression of spirits, he 
was laughing and joking with Mr. Jones a few hours before 
his death. Dr. McDonald was equally unable to give a satis­
factory explanation of these difficulties. It is impossible, by 
any abridgment, to convey the full effect which these cross­
examinations produced. They deserve to be carefully studied 
by anyone who cares to understand the full effect of this 
great instrument for the manifestation not merely of truth, 
but of accuracy and fairness. 

Of the other witnesses for the prisoner, 1 Mr. Herapath ad­
mitted that· he bad said that he thought that there was 
strychnine in the body, but that Dr. Taylor did not know how 
to find it. He added that he got this impression from news­
paper reports; but it did not appear that they differed from 
the evidence given at the trial. 2 Dr. Letheby said that the 
symptoms of Cook were irreconcilable with everything that 
he was acquainted with-strychnia poison included. He ad­
mitted, however, that they were not inconsistent with what 
he had heard of the symptoms of Mrs. Serjeantson Smyth, 
wllO was undoubtedly poisoned by strychnine. .3 Mr. Par­
tridTe was called to show that the. case might be one of 
arac~litis, or inflammation of one of the membranes of the 
spinal cord, caused by two granules discovered there. In 
cross_ex~mination he instantly admitted, with perfect frank­
ness tha~ he did not think the case one of arachnitis, as 
the ~ymptamS were not the same. Moreover, on being asked 
whether the\symptoms described by Mr. Jones were consistent 

1 H th~ ~(31. a Letheby 237. a Partridge, 244-245. 
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with poisoning by strychnia, he said, .. Quite"; and he con- TRIALS. 

eluded by saying that, in the whole course of his experience 
and knowledge, he had never seen such a death proceed from 
natural causes. 1 Dr. Robinson, from Newcastle, was ~led 
to show that tetanic convulsions preceded by epilepsy were 
the cause of death. He, however, expressly admitted in cross­
examination that the symptoms were consistent with strychnia, 
and that some of them were inconsistent with epilepsy. He 
. said that, in the absence of any other cause, if he "put aside 
II the hypothesis of strychnia," he would ascribe it to epilepsy; 
and that he thought the granules in the spinal cord might 
have produced epilepsy. The degree of importance attachea 
to these granules by different witnesses varied. Several ofl 
the witnesses for the Crown considered them unimportan.:. 
J The last of the prisoner's witnesses was Dr. Ric~~"dson, whY 
said the disease might have been angina pector~ • \,; ~id, 
however, that the symptoms of angina pectoris we~ .. '! 
those of strychnine that he should have great difficull.='\ 
distinguishing them from each other. ' 

The fact that antimony was found was never seriously dis­
puted, nor could it be denied that its administration would 
account for all the symptoms of sickness, &c., which occurred 
during the week before Cook's death. No one but the 
prisoner could have administered it. 

I was present throughout the greater part of this celebrated 
trial, and it made an impression on my mind which the ex­
perience of thirty-four subsequent years, during which I have 
witnessed, studied, and taken part, both as counsel and as 
judge, in many important cases, has rather strengthened than 
weakened. It is impossible to give an adequate idea of the 
manner in which it exhibited in its very best and strongest 
ligl.t the good side of English criminal procedure. No more 
horrible villain than Palmer ever stood in a dock. The pre-

J RobilL&on, 258-259. t Richard'lOD, 24!}-260. 
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TiJALS. judice against him was so strong that it was considered neces~ 
sary to pass an Act of Parliament to authorize his trial in 
London. He was actually indicted for the murder of his wife, 
and for that of his brother, and it was commonly reported at the 
time that he had murdered in the same way many other per­
sons. Under the French system, the acte t£accusation would 
have paraded these, with all the other discreditable incidents of 
his life, before the eyes of the jury. He would have been ques­
tioned by the president, probably for days,about them; and it 
would have been practically impossible for the jury to con­
SIder, calmly and impartially, whether the fact that he had 
murdered Cook was properly proved. As it was, no one of 

I the3e matters was introduced or referred to, except so far as 
gt directly bore npon the case of Cook. Thus, Mrs. Palmer's 
1.:eath, and the way in which he disposed of the £13,000 for 
-which he had insured her life, were referred to only in order 
to show his money position at the time of Cook's death. The 
suggestion that he bad murdered his wife (as he most un­
questionably had) was never made or hinted at. So the fact 
that on Walter Palmer's death the policy for which Palmer 
had insured his life was disputed by the office was referred 
to only for the same purpose, and the same remark applies to 
the forged acceptances of his mother's which Palmer had 
uttere~ The evidence on all these matters was confined 
to what was absolutely necessary for the purpose of showing 
motive. 

Not less remarkable than the careful way in which all 
topics of prejudice were avoided was the extreme fullness and 
completeness of the evidence as to facts which were really 
relevant to the case. Nothing was omitted which the jury 
could properly want to know, nor anything which the pri­
soner could possibly wish to say. No case could set in a 
clearer light the advantage of two characteristic features 
of English criminal law-namely, its essentially litigious 
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character, and the way in which it deals with scientific TIlIALS. 

evidence. A study of the case will show, first, that evidence 
could not be more condensed, more complete, more closely 
directed to the very point at issue; secondly, that the subjec-
tion of all witnesses, and especially of all skilled witnesses, to 
the most rigorous cross-examination is absolutely essential to 
the trustworthiness of their evidence. The closeness and the 
skill with which the various witnesses, especially those for 
the defence, were cross-examined, and compelled to admit 
that they could not really distinguish the symptoms of Cook _ 
from those of poisoning by strychnine, were such an illustra-
tion of the efficiency of cross-examination as is rarely indeed 
afforded. 

The defence was by far the least impressive part of the 
trial, but that was mainly because there was in reality 
nothing to say. It was impossible to suggest any innocent 
explanation of Palmer's conduct. It was proved to demon­
stration that he was in dire need of money in order to avoid 
a prosecution for forgery, that he robbed his friend of all 
he had by a series of devices which he must instantly 
have discovered if he had lived, that he provided himself 
with the means of committing the murder just before Cook's 
death, and that he could neither produce the poison he had 
bought nor suggest any innocent reason for buying it. 
There must have been some mystery in the case which was 
never discovered. Palmer, at and before his execution, was 
repeatedly pressed to say whether he was guilty or not, and 
was told that everyone would believe him to admit his guilt 
if he did not emphatically deny it. He would say only, .. He 
" was not poisoned by strychnine;" and I have reason to 
know that he was anxious that Dr. Herapath should examine 
the body for strychnine, though aware that he said he could 
detect the fifty-thousandth part of a grain. He may have 
discovered some way of administering it which would render 
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TRIALS. discovery impossible, but it is difficult to doubt that he used 
it, for, if not, why did he buy it 1 

The best points for the defence were that the descriptions 
given by the maid-servants of Cook's symptoms were coloured 
by what they afterwards read in the newspapers about the 
symptoms of Mrs. Dove and could not be trusted, and that 
the evidence as to the purchase of the strychnine was un­
satisfactory. To some extent this no doubt weakened the 
evidence, but not so much as to raise a reasonable doubt as 
to what it proved. 

I am tempted to make one other observation on Palmer's 
case. His career supplied one of the proofs of a fact which 
many kind-hearted people seem to doubt-namely, the fact that 
such a thing as atrociol1s wickedness is consistent with good 
education, perfect sanity, and everything, in a word, which 
deprives men of all excuse for crime. Palmer was respect­
ably brought up; apart from his extravagance and vice, he 
might have lived comfortably enough. He was a model of 
physical health and strength, and was courageous, determined, 
and energetic. Noone ever suggested that there was even 
a disposition towards madness in him; yet he was as cruel, 
as treacherous, as greedy of money and pleasure, as brutally 
hard-hearted and sensual a wretch as it is possible even to 
imagine. If he had been the lowest and most ignorant 
ruffian that ever sprung from a long line of criminal ances­
tors, he could not have been worse than he was. He was by 
no means unlike Rush, Thurtell, and many other persons 
whom I have known. The fact that the world contains an 
appreciable number of wretches, who ought to beexter­
minated without mercy when an opportunity occurs, is not 
quite so generally understood as it ought to be, and many 
common ways of thinking and feeling virtually deny it. 
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ON the 16th of July, 1856, William Dove was indicted at TRIALS. 

York for the murder of his wife, Harriet Dove, and, after a 
trial before Baron Bramwell which occupied four days, was 
convicted. His case is remarkable as an illustration of the 
practical application of the principles of law relating to the 
criminal responsibility of madmen discussed in a preceding 
chapter. 

Dove was a man of about thirty, and had been married to 
his wife, at the time of her death, between four and five years. 
He had about .£100 a year of his own, and lived with his wife 
at various places. At the time of her death (Saturday, March 
1,1856), they had been living at Leeds since a few days before 
the previous Christmas. A servant, Elizabeth Fisher, who 
lived with them for about a year before Mrs. Dove's death, 
proved that for some time they had lived very unhappily. He 
was often drunk and violent, and they had quarrels in conse­
quence. On one occasion, he was so violent that the servant 
went out for help, and he threw a bottle at her on her return. 
Another time, the servant saw him holding Mrs. Dove with 
one hand and threatening to kill her with a knife which he 
had in the other. Afterwards, when she asked for a part of 
some money which he had got, he said" he would rather give 
" it to anyone than her, and he would give her a pill that 

I This account is takeu from the notes of Lord Bramwell. who was so kind 
as to lend them to me for the purpose. I have followed throughout their very 
words, though the form in which theyare taken is of course ,t times elliptical, 
and though there are one or two obvious slips of the peD. 

T 
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" would do for her." This made so much impression on Mrs. 
Dove, that she told the servant (in Dove's presence) that he 
had said so; and also said to her, on the morning when she 
left their service, fI Elizabeth, if I should die and you are 
" away at the time, it is my wish that you tell my friends to 
" have my body examined." Elizabeth Fisher went home on 
Tuesday, February 19th, and on the following Saturday (the 
23rd) her mother, Anne Fisher, came to take her place. On 
the Monday, before breakfast, Mrs. Dove was quite well. After 
breakfast, she went upstairs to make the beds, and complained 
of feeling 'very strange. In a'Short time, symptoms came on 
which, no doubt, were those of poisoning by strychnine. The 
attack went off, but she remained in bed, and was attended by 
Mr. Morley, who was fetched for the purpose by Dove. 

She had similar attacks on the Wednesday, the Thursday, 
and a very bad one on the Friday night. Through the early 
part of Saturday (March 1) she was better, bl1t, about half­
past eight in the evening, another attack came on, and she 
died at about twenty minutes to eleven. A post-mortem. 
examination made by Mr. Morley and Mr. Nunneley proved, 
beyond all doubt, that she had died of strychnine. Sub­
stances extracted from the body poisoned several animals, 
which died from symptoms identical with those which were 
produced in other animals poisoned with strychnine procured. 
for'the purpose elsewhere. 

It was equally clear that the poison was administered with 
the intention of destroying life, with premeditation, and with 
precautions intended to conceal. it: Mrs. Dove had been 
unwell, though not seriously, for some time before her death, 
and had been attended by MI'. Morley for about three months. 
Dove used to go to his surgery for medicines. "He came" 
(said Elletson, a pupil of Mr. Morley's) "a month before her 
" death. We t.l\lked about 1 Palmer's trial. He said Palmer 

1 See last case. 
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" had poisoned his wife by repeated doses of antimony. It TRIALS, 

"was mentioned Cook had been poisoned by strychnine. 
II Dove said strychnine could not be detected after death. I 
II said it could. I mentioned nitric acid as a test. I showed 
" him the amount in Pereira's Materia Medica. He took it 
II in his hand and read it, page 903, &c. He said his house 
" was infested with wild cats, which he wished to destroy. He 
II said he thought laying poison would be the best way. I 
II said I thought it would. He asked ,me for some strychnine. 
II I gave him some, about ten grains, wrapped as a powder 
in " a piece of foolscap paper. I wrote' poison' on it." He 
afterwards got from three to fi ve grains more in the same 
manner, and he was seen by Mr. Morley's coachman in the 
surgery when no one was there. As he had observed, in the 
course of his conversation with Elletson, the place where the 
strychnine bottle was kept, he had, on this occasion, an oppor-
tunity of obtaining a further supply ifhe chose. He did poison 
two cats with the strychnine thus obtained, and also a mouse, 
thus giving colour to his possession of the poison. 

Besides the circumstances which showed that Dove lived 
on bad terms with his wife and had threatened her, evidence 
was given to show that he had formed designs upon her 
life. During her illness, he told Mrs. Thornhill, a widow, that 
he had been to the witchman, who said Mrs. Dove had not 
long to live. He added that, as soon as ~he died; he would 
make an offer to the lady next door. In the course of her 
illness, he repeatedly told Mr. Morley, the surgeon, that he 
thought she would not recover, notwithstanding Mr. Morley's 
opinion to the contrary. He also told a woman named Hicks 
that she would not get over the disease, and that he should 
most likely marry again, as no one could expect him, a young 
man, to remain single. He told the same witness, on the day 
of Mrs. Dove's death, that Mrs. Dove would not have another 
attack till half-past ten or eleven; and on being asked whether 

T 2 
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TRIAI.S. the attacks came on periodically made no answer. Lastly, on 
,the evening of ber death, he gave her a dose of medicine. 
Sh~ complained of the taste being very hot, and'in about 
a quarter of an hour was seized with all the symptoms of 
strychnine poisoning, which continued till her death. 

Some other evidence upon the subject was given, but it is 
needless to go into it. It is enough to say that it was proved 
beyond the possibility of doubt on the part of the prosecution, 
,whilst it was hardly de!lied on the part of the prisoner, that 
he caused her death by the repeated administration of doses 
of strychnine, which he had procured for that purpose under 
false pretences, and which he administered in order to destroy 
her life, partly because he was on bad terms with her, partly 
because he wished to marry again. 

The substantial defence which gives the case its interest 
was, that the act was either not wilful or not malicious; and 
the evidence of this was, that Dove was insane, and was thus 
either prevented by mental disease from knowing that the 
act was wrong, or constrained by an irresistible impulse to 
do it. The evidence as to the state of his mind was given 
partly by the witnesses for the prosecution, and partly by the 
witnesses called by his own counsel. The most convenient 
way of describing its effect will be to throw it into the shape 
of a continuous account of his life, from the sixth year of Ilis 
age down to the time of his trial. 

The first witness upon the subject was his nurse, who had 
known him from the sixth to about the twentieth year of 
his age. She said, .. I never thought him right in his mind." 
The proof of this seemed to consist principally in his habit of 
playing exceedingly mischievous and ill-natured tricks. For 

'example, he tried to set the bed-curtains on fire; he chased 
his sisters 'Yith a red-hot poker j he cut open a wound on his 
arm which had healed, saying it had healed false. The nurse 
added: .. His father and family were very pious and regular 
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.. He could not regularly be taught his lessons and duties . 

.. That is one reason for thinking he was not in his right 

.. mind." Mr. Charles Harrison, who had been usher at a 
school where Dove was from ten to thirteen years of age, spoke 
of him as follows: "I regarded him as a youth of a very low 
.. order of intellect. I never remember to have met with a 
" similar case-great imbecility of mind and great want of 
.. moral power, 1 evil and vicious propensities." He added, 
that once Dove got a pistol, and told the boys that he meant 
to shoot his father with it. The father was told of it, and 
said he should flog him. In cross-examination, Mr. Harrison 
said: .. He was a dull boy and a bad boy. I then thought 
.. him insane. I did not feel myself in a -position to object 
" to him being flogged. I never sent him from my class to 
.. be flogged. He was frequently flogged for incapacity." 
Mr. Highley, the schoolmaster, spoke strongly of his bad con-
duct, and said : ,. His reasoning powers were extremely limited. 
II He appeared to have no idea of any consequences. He 
II appeared to be deprived of reason. I am satisfied he was 
If labouring und~r an aberration of intellect." These strong 
expressions, however, were not supported by any specific proof 
worth repeating. Mr. Highley admitted that he used to flog 
him, but he added: II I flogged him till I was satisfied there 
" was a want of reason, but not after." He admitted, however 
that he flogged him slightly (" perhaps a stroke or two ") the 
day before he left. -

Dove having been expelled from Mr. Highley's ~chool, his 
father took the opinion of Mr. Lord, who was also a school­
master, as to what was to be done with him. Mr. Lord said: 
.. I, at his father's request, invited him into my study, to give 
" him religious instruction. I made myself acquainted with 
II the character of his mind. I could make no impression on 

1 Sic in the notes. 
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" his heart or his head. He would not at all appreciate what 
" I said. He listened, but I could make no impression-get 
"no rational answer. His father consulted me as to what 
"provision 1 I should make for him. I advised him. He was 
.. not then capable of disposing of property to any amount 
.. rationally. I never forbade him my house. I did not invite 
"him in consequence of his deficiency and perverseness. I 
" should say he was not of sound mind." In cross-examination, 
Mr. Lord said that, when he heard of Do\""e's engagement, he 
told his future wife's brother that inquiry ought to be made 
about Dove, "on account of his unaccountable irrational con­
.. duct." In answer to further questions, he repeated several 
times his strong conviction of his being" irrational" in con­
versation and behaviour, though he could give no particular 
instance of it. 

In consequence, apparently, or at any rate soon after his 
reference to Mr. Lord, Dove's father sent him to a Mr. 
Frankish to learn farming. He stayed with Mr. Frankish 
for five years and a hal( Mr. Frankish said: "I think there 
.. were certain seasons when he was not of sound mind. That 
II was frequent. He never could learn farining." He also 
mentioned a number of instances of the sort of conduct on 
which this opinion was fonnded. Thus, he put vitriol on the 
tails of some cows. He at first denied, but afterwards confessed 
it, and was sorry for what he had done. He also burnt two 
half-grown kittens with vitriol He put vitriol into the horse­
trough, and set fire to the gorse on the farm, doing considerable 
damage .• After leaving Frankish, he went for a year as a pupil 
to a Mr. Gibson, also a farmer. Gibson's account of him was 
as follows: ". I did not consider him one of the brightest and 
" most powerful minds. I tried to teach him practically, as 
" far as farming went, as stock and the rotation of crops. J 
.. was not as successful as I should like." 

1 Sic. Obviously it should be "he. I' 
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After this he seems to have gone to America, for what TRIALS. 

purpose does not appear. He went alone, and he seems not 
to have stayed there long; and he told wild stories about his 
adventures there on his return. He was next established on 
a farm taken for him at a place caJIed Whitwell. It was about 
tIlls time that he married. James Shaw, Mary Peek, and 
Robert and William Tomlinson, Emma Spence, and Emma 
and Fanny Wilson, who had been in his service, all gave 
evidence of his extravagant behaviour whilst he held the farm. 
He used to point loaded fire-arms at his servants, and threaten 
to shoot people who had given him no offence. He told 
strange stories about his having been attacked or followed by 
robbers. He cut a maid-servant's cap to pieces. He and his 
wife often quarrelled, and sometimes. played like children. 
Some of the servants spoke of having seen him crying, wander-
ing about his fields without an object. Shaw said: "I many 
II times used to think he did things different from what a man 
II would do if he had his right mind." Tomlinson said: " I do 
" not think he was a sound-minded man at all times." Several 
other witnesses-two schoolmasters, a postman, a Wesleyan 
preacher, who had lodged at his father's, and a fHend of his 
wife's-all deposed to a variety of extravagant acts and con­
versations somewhat similar to those already stated. They 
epoke of his conversation as being unusually incoherent, "flying 
" about from one subject to another,"-of his lying on the 
ground and crying without a cause, of his complaining of 
noises in his house, and of his reaping part of his own corn 
while it was green because, he said, others had reaped theirs 
and he would not be later than they, and of his telling wild 
stories about his adventures in America, as if he believed them. 
In addition to this, whilst he was in gaol, he wrote in his own 
blood a letter to the devil. It was suggested that this might 
be for the purpose of making evidence of his insanity. 

In addition to the evidence as to facts, three medical wit-
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TRIALS. nesses were called, who had been physicians to lunatic asylums 
or otherwise spe~ially occupied with the subject of madness 
for many years. They all agreed in describing Dove as of 
unsound mind. Two of them, Dr. Pyeman Smith, proprietor 
of a lunatic asylum at Leeds, and Dr. Kitchen, of York, at 
once admitted, on cross-examination, that they thought lie 
knew right from wrong during the week which he passed in 
poisoning his wife.. Dr. Pyeman Smith added that many mad 
people do know right from wrong; that a madman having 
that knowledge might be regardless of consequences, and 
might be wholly unable to refrain from doing what was wrong. 
He then said, "I cannot say that of the prisoner during 
" that week; circumstances might have made him refrain. 
" Other circumstances. Not the greater chance of detection. 
" His not possessing the poison. Slight circumstances might 
"have [1 made] him defer it to another time. In my opinion 
"possessing [1 the means] . he was regardless of the conse­
"quences." Mr. Kitchen said: " I think it probable that he 
.. had some knowledge of the difference between right and 
" wrong during the fatal week. If he did it, I have no doubt 
" he knew he was committing murder, and that if found out 
" he would be likely to be punished for it." On re-examina­
tion, he added, " I consider his cond~ct that week the natural 
" consequence of what had gone before. All his previous life 
" justified the expectation. . I believe he has been insane all 
" his life. When I say he knew if he did it he was commit­
"ting mW'der,I mean he knew he was killing his wife. I 
" do not mean he knew he was doing Wl'Qng. I think he 
" would know that in proportion as he knew the difference 
" between right and wrong." 

Dr. Williams, who had been medical attendant of a lunatic 
asylum at York for thirty years, gave evidence on the subject 
at great length. The most important parts of his evidence 
tue as follows. After stating his conviction that Dove's 
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letter to the devil was genuine, and that he believed himself TRIALS. 

to be under 8upernatural influences, he said: "During the 
.. fatal week, from all I have heard, I should say that, while 
.. impelled by a propensity to injure or take life, his mind 
.. was probably influenced by his notions regarding super-
.. natural agency, and therefore he was the subject of delusion . 
.. A person labouring under such delusion might retain his 
.. power of judging in adopting means to an end, and as to 
.. oonsequences as regards the object he had in view. Under 
.. those delusions he could not have the power of resisting 
.. any impulse." On cross-examination, Dr. Williams said: 
.. I know of no case of a man" (obviously meaning a man 
under the influence of madness) .. giving poison in small and 
I, repeated doses. Insanity to take away life by poison is 
.. rare. If poison were administered six or seven times run-
" ning, I should not call it an impulse; I should call it an 
.. uncontrollable propensity to destroy, give pain, or take life . 
.. The propensity might continue as a permanent condition of 
.. the mind. It might select a special object and not injure 
" any body or thing else. I think such a person would not 
" know he was doing wrong. He might fear the consequences 
"of punishment. He would probably know that he w~s break-
" ing the law. He would not know at the time he did it he 
" would be hanged for murder. I found that opinion on the 
.. occupation of the mind by the insane propensity. It is 
.. uncertain if he would know it before he did it. He might 
" . afterwards." 

After several questions pointing to the conclusion tha~ vice 
as well as insanity might be the cause of crime in men so 
constituted, Dr. Williams was asked the following question: 
" If a person lived with his wife and hated her, and deter-

/ 

" mined to and did kill her, what is the difference between 
.. that determination which is vice and the propensity which 
" is insanity?" He answered: "The prisoner's previous his-
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TRIALS. " tory would be required to determine whether it was vice 
.. or insanity." He then proceeded, in answer to other ques­
tions : .. A man by nourishing an idea may become diseased 
.. in his mind, and then he cannot control it. This is moral 
"insanity. It does apply to other cases: it might apply to 
" rape ; as, if a man nourished the desire to possess a particular 
" woman till the desire became uncontrollable, and then he 
" committed the rape, that would be moral insanity. So of 
.. theft. . If a man permits himself to contemplate the grati­
" fication of any passion or desire till it becomes nncontrol­
" lable, that is moral insanity." . On re-examination, he gave 
the following evidence :-1" Q. Suppose the man had from his 
" childhood been excitable, used fire-arms when no danger, 
.. threatened to shoot his father and mother, complained of 
" sounds in his house. and the other things proved by wit­
.. nesses yesterday, treating his wife kindly and weeping? 
" ..4.. I have no doubt that man is insane, and not fit to be 
" trusted abroad. I would have certified him a lunatic before 
.. the fatal week." 

The jury returned the following verdict :-" Guilty, but we 
.. recommend him to mercy on the ground of his defective 
.. intellect." He was sentenced to death, and executed at 
York in pursuance of his sentence. 

I have entered minutely into the details of this case, be­
cause it furnishes a perfect illustration of the state of mind 
which Erskine II alluded to, though it was unnecessary for 
him to discuss it minutely, in his celebrated speech on the 

1 Verbatim from the notes. 
S "You will have to decide whether you attribute it wholly to mischief 

" and malice, or wholly to insanity or to the one mixing itself with the other. 
". • • Q you consider it as cmr&:i0U8 mali<Je nnd mi4chicf miring itself tcith. 
"i_nity, I leave hinl in the hands of the court to say how he is to be dealt 
.. with. It is a question too difficult for me."-27 StaU TrialI, 1328. This 
remark is characteristic of Erskine. The great logical capacity. which was one of 
the principal characteristics ofIlia mind, led him to say that malice and insanity 
might mix. His excessive caution as an advocate admonished him to point 



Dove's Case. 283 

trial of Hadfield. It is impossibie to resist the conclusion, TRIALS. 

which the evidence given above suggests, that Dove was not 
a Bane man. It is equally impossible to doubt that he wil-
fully, maliciously, and of his malice aforethought, in the full 
and proper sense of those words, murdered his wife. The 
result of the whole history appears to be, that he was from 
infancy predisposed (to say the least) to madness; that 
symptoms indicating that disease displayed themselves at 
frequent intervals through the whole course of his life, hut 
that they never reached such a pitch as to induce those about 
him to treat him as a madman. He was allowed to go by 
himself to America, to occupy and manage a farm, to marry, 
though his wife's brother was warned of his character, to live 

, on his means without interference at Leeds, and generally to 
conduct himself as a sane person. This .being so, he appears 
to have allowed his mind to dwell with a horrible prurience 
on the prospect of his wife's death and of his own marriage 
to another person, to ha"e formed the design of putting her 
to death, and to have carried out that design with every mark 
of deliberate contrivance and precaution. In this s~te of 
things, can 11e be said to have known, in the wider sense of 
the words, that his act was wrong? He obviously knew that 
the act was wrong in the sense that people in general would 
so consider it; but was he capable of thinking like an ordinary 
man of the reasons why murder is wrong, and of applying 
those reasons to his conduct ? 

Undoubtedly there was evidence both ways. Looking at 
the whole account of his life, it cannot be denied that his 
language and conduct appear at times to have been incon­
secutive, capricious, and not capable of being accounted for 
on any common principles of action. His lying down on the 

to the difficulty and leave it on one sidc, but I know of nothing in his speeches 
or writings to lead to the supposition that he could have done much towards 
solving it had he tried. 
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TRIALS. ground. to cry, his wandering in the fields, the noises he 
supposed himself to hear, are all strong illustrations. On 
the other hand, this was only an occasional state of things. 
He appears to have acted, as a rule, rationally enough, and to 
have transacted all the common affairs of life. Did, then, this 
killing. of his wife belong to the rational or to the irrational 
part of his conduct? Every circumstance connected with it 
referred it to the former. Its circumstances presented every 
conceivable mark of motive and design. It was a continued 
series of deliberate and repeated attempts, fully accomplished 
at last. 

The suggestion of Dr. Williams, that Dove had allowed his 
mind to dwell on his wife's death till at last he became the 
victim of an uncontrollable propensity to kill her, if correct, ' 
would not prove that his act was not voluntary. It is the 
setting and keeping the mind in motion towards an object 
plainly conceived that constitutes the mental part of an act. 
Every act becomes irrevocable by the agent before it is con­
summated. If a man, for example, strikes another, he may 
repent while his arm is actually falling, but there is a point at 
which he can no more deprive his arm of the unpetus with 
which he has animated it than he can divert from its course 
a bullet which he has fired from a rifle. Suppose he deals 
with his mind in this maimer at an earlier stage of the pro­
ceeding, and so fills himself with a passionate, intense longing 
for the forbidden object, or result, that he becomes as it were 
a mere machine in his own hands. Is not the case precisely 
similar, and does not the action continue to be voluntary 
and wilful, although the act of volition which made it 
irrevocable preceded its completion by a longer int~rval 

than usual? 
It must, however, be remembered' that the proof that 

Dove's propensity was uncontrollable is very defective. An 
uncontrolln.ble propensity which accidental difficulties, or the 
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fear of detection, constantly control and divert for a time, is an TRIALS. 

inconceivable state of mind. Is there the smallest reason to 
. suppose that, if Mrs. Dove had met with a fatal accident, and 
had been lying in bed dying before her husband gave her any 
poison at all, his uncontrollable propensity to kill her would 
have induced him to administer the poison nevertheless? If 
not, the propensity was like any other wicked feeling. It 
was certainly uncontrolled, and may probably have beeu 
strong, but that is different from being uncontrollable. 

It is easy, no doubt, to imagine circumstances which 
would have justified the jury in returning a different verdict. 
If Dove had always treated his wife kindly, and lived on. 
good tenns with her, and if he had killed her in a sudden, 
unaccountable fury, the evidence as to the state of his mind 
would, no doubt, have suggested the conclusion that the act 
was not part of the regular and ordinary course of his life; 
that it was not planned, settled, and executed as rational men 
carry out their purposes, but that it was one of those occur­
rences which rebut the presumption of will or malice on the 
part of the agent, and was; therefore, not within the province 
of the criminal law. 'rhis conclusion might have been 
rendered more or less probable by an infinite variety of 
collateral circumstances. Concealment, for example, would 
have ,diminished its probability. Openness would have in­
creased it, and so would independent traces of excitement. 



TRIALS. 

1 THE CASE OF THOMAS SMETHURST. 

THOMAS SMETHURST was indicted lor the wilful murder of 
Isabella Bankes at the Old Bailey Sessions, on the 7th of July, 
1859. After the case had proceeded for a considerable time, 
one of the jury was taken ill, and the court adjourned till 
Monday, the 15th of August. A trial, which occupied four days, 
before the Lord Chief Baron of the Exchequer, then took 
place; the prisoner was convicted and sentenced to death, 
but he subsequently received a free pardon on the ground 
that his guilt had not been sufficiently proved. 

Smethurst, who had been for many years married to a 
person much older than himself, was living with his wife, in 
November, 1858, at a boarding-house in Bayswater, where he 
became acquainted with Miss Bankes, the deceased. On the 
9th of Decemb&r he "'ent through the ceremony of marriage 
with her, and they went to live together at Richmond, 
Smethurst's real wife being left at the boarding-ho~e at 
Bayswater. There he visited her once or twice after he left, 
and he also transmitted money on her account to the mistress 
of the house. There was no evidence to show that Mrs. 
Smethurst was aware of t4e relations between her husband 
and Miss Bankes, though it is hardly possible that her suspi-

1 This account is fouuded on the notes of Lord Chief Baron Pollock, who 
was kind enough to lend them to me for that purpose, and also to give me a 
copy of his communication to Sir G. C. Lewis on the subject. The quotations 
of the evidence are taken fl'om the Lord Chief Baron's notes. I have com­
pared the Report in the 60th Volume of the Old Bailey Sessions Papers, and 
the reforences arc to the page~ of that volume. 
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cions should not have been roused by their leaving the house TRIALS. 

within a fortnight of each other, 1 especially as Miss Bankes's 
departure was caused by the representations of the landlady 
as to the impropriety of her conduct. 

After the sham marriage, the prisoner and the deceased 
went to live at Richmond, where they stayed for four months. 
I From the 4th February to the 15th April they lodged at Old 
Palace Gardens. From the 15th April ~ Miss Bankes's death, 
on the 3rd May, they lodged at 10 Alma Villas; Miss Bankes 
was taken ill towards the end of March, or beginning of 
April, and grew rapidly worse. 8 Dr. Julius, of Richmond, 
was called in on the 3rd of April, by the direction of the 
prisQner, on the recommendation of the landlady of i.~ first 
set of lodgings. 'In the midst of her illness Miss Banke~ was 
removed to another lodging at 10 Alma Villas, the m1tive 
of the change being the raising of the rent of the first 
lodgings. 5 Dr. Bird, the partner of Dr. Julius,attended her 
from the 18th April, and by the prisoner's desire /ilhe was 
visited by Dr. Todd, on the .28th. 6 On -Sunday, the 1st 
lIIay, a will was made for Miss Bankes by a Richmond soli­
citor, named Senior, who was applied to on the subject by 
Dr. Smethurst, and by this will the whole: of her property, 
with the exception of a brooch, waS left to him absolutely. 
The property consisted of £1,740 lent on mortgage. 7 The 
deceased had, also, a. life interest in £5,000, the dividend on 
which she had just received and handed to the prisoner. 
S On May 1st, being Sunday, the will was executed, and on 
May 2nd the prisoner was brought before the Richmond 
magistrates on a. charge of administering poison to the 
deceased. 9 He was liberated on his own recognizances the 
same evening, and Miss Bankes died on the morning of the 

1 P.504. 
s P.524. 
8 P.545. 

• P.505. 
6 Pp. 520-521. 
9 P. 513-517. 

3 P. 505. 4 P. 530. 
7 Pr. 522, 547,513 .. 
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3rd. 1 Her sister, Miss Louisa Bankes, had visited her on 
the 19th April. She also visited her on the 30th, and 
attended her from the time of Dr. Smethurst's liberation 
to her death. On the post-mortem examination, it appeared 
that the deceased was between five and seven weeks advanced 
in pregnancy. ·On the prisoner's second apprehension, which 
took place immediately after the death of Miss Bankes, a 
letter was found upon him addressed to his real wife. 

The first question suggested by these facts was whether 
they disclosed any motive on the part of the prisoner for the 
murder of the deceased. 

The consequences of the death of Miss Bankes to 
Smethurst, measured in money, w.()uld be a gain of £1,740' 
lent )n mortgage, and a loss of the chance of receiving the 
divi( :end to accrue on the principal sum of £5,000 during her 
life.' :fIis chance of receiving the dividend depended entirely 
on the continuance of "their connection and of his influence 
over her. Now, 'the connection was one which involved not 
merely immorality, but crime. If Mrs. Smethurst had be­
come aware of it~ character, .she might at any moment have 
punished her hu~band's desertion and neglect by imprison­
ment; and, so lOI\.g as the connection continued, his liberty 
and character were at the mercy of anyone who might dis­
cover the circumstances bearing on it. There waS also the 
chance that he himself might become tired of his mistress, or 
that she, from motives which might readily arise, might wish 
to leave him. His hold over her dividends would "terminate 
in any of these cases, and was thus uncertain. Besides this, 
it must be remembered that the dividends, whilst he received 
them, would have to be applied to their jqint support. He 
could not apply them to his own purposes and turn her out of 
doors, for, if he had done so, she would have retained them 
for herself. IIA precarious hold. over £150 a year, for the 

1 P.539. ~ The dividolltt was £il 5s., probably for a haIf-year. 
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life of a person who was to be supported as a lady out of that TIUALS. 

Bum, and who was likely to become a mother, was certainly 
not worth the right to receive a gross amount of £1,740, 
unfettered by any condition whatever. It thus seems clear 
that Smethurst had a money interest in the death of Miss 
Bankes; but there is nothing to show that he was in 
pressing want of money, whilst there is some evidence to show 
that he was not. In Palmer's case the possession of a large 
sum of money at the very time of Cook's death was a matter 
of vital importance; but 1 Smethurst had a considerable 
balance at his banker's at the time in question, and appears 
to have lived upon his means at Richmond without any 
visible mode of earning a living. 

A consideration which weighed more heavily, in respect to 
the existence of a motive for murder, arose out of the nature 
of the connection between the prisoner and the deceased. It 
is sometimes said that there is no need to look further for a 
motive when the parties are man and wife. The harshness 
of the expression ought not to be' allowed to conceal the 
truth which it contains. Married people usually treat each 
other with external decency, good humour, and cordiality, 
but what lies under that veil is known only to themselves; 
and the relation may produce hatred, bitter in proportion to 
the intimacy which it involves. In the particular case in 
question, the relation which existed between the parties was 
one which could hardly fail to abound in sources of dislike 
and discomfort. Both were doing wrong; both (if Miss 
Bankes knew of Smethurst's first marriage) had committed 
a legal as well as a moral offence; and at the very period 
when the illness of the deceased commenced she had become 
pregnant. 

To a man in Smethurst's position, that circumstance (if he' 
were aware of it) would in itself furnish some motive for the 

I P.547. 
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crime with which he was charged, for the birth of a child 
could hardly have failed to increase the difficulties and 
embarrassments incidental to the position in which he had 
placed himself. 

Some expressions occurred in a conversation between Miss 
Bankes and her sister, Miss Louisa Bankes, which have an 
important bearing on this part of the subject. Miss Louisa 
Bankes saw her sister for the first time after the ceremony of 
December 9th at Richmond, on the 19th April. Her evidence 
as to what passed was as follows: 1 IC I was taken into the 
IC deceased's bedroom. She was rather agitated. She said, 
IC if I would be quiet it would be all right. He said, eYes, 
.. c it would be aU right.''' These expressions suggest a doubt 
whether Miss Bankes was fully aware of the true nature of 
her connection with Dr. Smethurst, and whether she may not 
have supposed that she was his lawful wife, though there was 
another person passing by the same name. 

I If Smethurst had deceived her on this point, and if he 
was aware of her pregnancy, his position would be most dis­
tressing, and would explain a wish on his part to be freed 
from it at all hazards. 

In opposition to this it must be observed that the will was 
executed in her maiden name, which implies a knowledge on 
her part that she was not married, though, as there is nothing 
to show that she had any particular acquaintance with busi­
ness, and as the will was executed only forty-eight hours 
before she died of exhaustion, too much weight must not be 
attached to this. The letter found in Smethurst's pocket on 
his second artest, and addressed to his wife, is deserving of 
attention in reference to this part of the subject. It was 
as follows :-

1 P.513. 
t This suggpstion WIIS negatived by subsequent proceedings (spe note, 

po&l). 



Smethurst's Case. 29 I 

"K. W. C. TRIALS • 
.. Monday, May 2, 1859. 

" My DEAREST MARY,-I have not been able to leave for 
of town as I expected, in consequence of my medical aid being 
Of required in a case of illness. I shall, however, see you as 
.. soon as possible; and should any unforeseen event prevent 
II my leaving for town before the 11th, I will send you a cheque 
" for Smith's money and extras. I will send £5. I am quite 
" well, and sincerely hope you are the same, and that I shall 
" find you so when I see you, which I trust will not be long 
.. first. Present my kind regards to the Smiths and all old 
.. friends in the house. I heard from James the other day; 
" he said he had called on you, but that you had gone out for 
II a walk. With love, 

"Believe me, 
"Yours most affectionately, 

"T. SMETHURST." 

This letter contains several expressions which raise a doubt 
whether Mrs. S~ethurst was aware of her husband's relations 
with Miss Bankes. Though the writer was staying at Rich­
mond, the letter is dated, " K. W. C.," as if it had been written 
at some place, the name of which began with a K., in the 
West Central district. It also appears as if Smethurst had 
arranged with his wife to "leave for town" before the 11th, 
and was intending to return to her; and there is an indis­
tinctness and an incompleteness about the letter which looks. 
as if it were one of a series, and as if Mrs. Smethurst had had 
reason to believe that her husband was absent from her only 
for a time, and was shortly intending to return. If she had 
known of his connection with Miss Bankes, it is hardly con­
ceivable that some explicit mention of her state should net 
have been made in the letter, as she died on the following 
day, and Smethurst had procured her will to be made on the 
Sunday (the day before), lest Monday should be too late. If 

U 2 
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Mrs. Smethurst was in correspondence with her husband, but 
did not know of his position, and had reason to expect his 
return, his relations with Miss Bankes would be most painful. 
This, however, is little more than conjecture. . 

The result of the inquiry into the question of motive would 
thus seem to be that Smethurst had a money interest in Miss 
Bankes's death, but that he was not proved to be in any 
particular want of money; that their relation was one which 
may probably have caused enmity in various ways. There 
is no proof, but there are not unreasonable grounds for 
conjecturing, that it did so in point of fact. 

Two points were urged against Smethurst at his trial 
arising out of his conduct. They were, that he had allowed 
no one to see Miss Bankes during her illness except himself 
and the medical men, and in particular that he prevented 
her sister from seeing her; and that he acted in a suspicious 
manner in relation to the preparation of her will. The evi­
dence upon these points was as follows :-,-l.At the first set of 
lodgings, Miss Bankes was waited on by the landlady and her 
daughter; Smethurst went repeatedly to town, and Dr. Julius 
saw Miss Bankes in his absence; but this was not so at the 
second set of lodgings, where the deceased passed the last 
three weeks of her life. 2 During this period Smethurst 
waited on Miss Bankes himself, declining to employ a sick­
nurse on the ground that he could not afford it, though he 
had in his hands about £70, the amount of the dividend 
handed over to him by her. This in itself is remarkable, for 
the offices which it was necessary that he should render to 
her were not such as a man ought to discharge for a woman, 
if it is possible that they should be discharged by one of her 
own sex. His conduct towards Miss Louisa Bankes, it was 
argued, was of the same character. S He invited her to see her 
sister twice, but on neither occasion did he voluntarily leave 

1 Pp. 506-507. s P.509. 3 P. 513. 
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them alone together, and he wrote four letters in the interval; TRIALS. 

in two of which he dissuaded her from repeating her visit on 
the ground that the doctors had prohibited it on account of 
the excitement produced by the first visit. 1 Dr. Julius said, 
.. I never gave directions she should not see her sister. I 
.. never heard the subject alluded to." »Dr. Bird said," To 
.. the best of my belief the prisoner mentioned the visit of 
II Miss Louisa Bankes on the 19th. He toid me the patient 
II had been excited by the visit of her sister, and it had done 
.. her a great deal of harm. On which I said, • Perhaps she 
.. • had better not come again.''' 

The circumstances which attended the execution of the will 
were detailed by Mr. Senior, an attorney at Richmond. 8 His 
evidence was that Smethurst, who was a complete stranger, 
came to him on the Saturday and asked whether he would 
make a will for Miss Bankes on the Sunday, which Mr. Senior 
with some reluctance agreed to do. Smethurst said, .. This is 
what the will would be," and produced a draft will in his own 
favour, saying that the draft had been prepared by a barrister 
in London, a statement which, if true, might easily have 
been proved, but which was not proved. He also gratuitously 
informed Mr. Senior of the state of his relations with the 
deceased, and endeavoured to persuade him to allow a wit­
ness to attest the execution of the document under a false 
impression as to its nature. It is true that the will was 
as much the act of the deceased as his own; but it is also 
true that its execution was, according to Mr. Senior's evidence, 
attended with falsehood on his part, and with a want of 
decency which showed a temper very greedy after the property 
to be disposed of. 

These are the suspicious parts of 'the prisoner's· conduct 
towards the deceased. 'His having written for Miss Louisa 
Bankes to come down on the Sunday, and his suggestion that 

~ l'. 525. 2 P. 552. . » P. 520. . 4 P. 516. 
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TRIALS." she should take a lodging in the neighbourhood, may perhaps 
weigh in the other scale; 1 and it is no doubt possible to take 
a similar view as to his having called in Dr. Todd. The 
weight of each of these circumstances is, however, diminished 
by several considerations. When Miss Louisa Bankes came 
down on the Sunday to see the deceased, Smethurst appears, 
from the evidence, to have objected to every proposal she 
made to attend on her sister. 2 He told her once that she could 
not bear her in the room; 8 another time (on her proposing. 
to sit up with her all night), that he would rather attend 
upon her himself; 4 and on the Monday he persuaded her 
to go up to London to have a prescription made up, which 
occasioned her absence from the house for two or three 
hours. 5 With respect to Dr. Todd's visit, it should be borne in 
mind that Miss Louisa Bankes had suggested that Mr. Lane, 
a relation, should be consulted. Smethurst objected to this. 
" The, deceased lady," says Dr. Bird, "more than once, in 
"the preseJ?ce of the prisoner, expressed a wish for further 
"medical assist:mce, and it was after this that Dr. Todd 
" was called in." It is not, therefore, true that Smethurst 
Rpontaneously called in Dr. Todd. But even if he did, the 
suggestion presents itself that his object was to make evidence 
in his own favour. This, however, appears needlessly harsh. 
The fair conclusion would seem to be that the reference to 
Dr. Todd; under the circumstances of the case, proves nothing 
either for or against the prisoner. When Dr. Julius and Dr. 
Bird were freely admitted to watch every stage of the case, 
the visit of an additional physician, however eminent, could 
hardly entail much additional risk. It was also urged that 
Smethurst supplied Dr. Bird with matter for the purpose of 
analysis. That is true; but to have refused Dr. Bird's appli­
cation wOltld have been suspicious in the extreme; and it 

1 Bird, p. 532. 
, P. 517. 

2 P. 516. 
• P. 513. 

3 P.516. 
8 P. 532 .. 
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would probably have had no other effect than that of inducing TRIALS. 

him to obtain what he required by other means. Indeed, Dr. 
Bird, 1 with an artifice which under the circumstances was 
natural and probably justifiable, gave a false account of the 
purpose for which he wanted it. This point, therefore, may 
be left out of the case. 

No poison was traced to the prisoner's possession, and this 
is usually one of the facts relied on in trials for poisoning. 
It must, however,' be remembered that, as a medical man, 
Smethurst could have no difficulty in getting poison; and he 
would appear to have been left at liberty in his lodgings for 
some time after his arrest. It does not, however, clearly 
appear from the Lord Chief Baron's notes of the evidence 
what opportunities he had during this interval of making 
away with poison unobserved. Dr. Bird said, " He was taken 
.. into custody about 5 P.M., and admitted to bail on his 
If own recognizance. I returned to his house with McIntyre .. 
(the superintendent of police) "and prisoner, aU three to­
.. gether. Mcintyre took possession of all" [2 the bottles and 
vessels about the deceased's room]. "They were handed 
II out to Mcintyre, who stood at the door." McIntyre says, 
.. He" (Smethurst) "was allowed to go at large on his own 
It recognizances. I returned with him and Bird to Alma 
II Villas. They handed out bottles and vials; I handed them 
It to Dr. Taylor. 8 I saw the secretary." (This was a secretary 
belonging to the landlord of the house. which stood outside 
Miss Bankes's room, and of which Smethurst had been 
allowed to make use and to keep the keys.) "The whole 
.. of the evening he was at liberty, and till eleven o'clock" 
(11 A.M., May Srd), "when, hearing of Miss Bankes's death, 
" I took him into custody." If the meaning of this is that 
Smethurst was alone in the house' all night, and at liberty, 

1 P. 533. 2 These word~ are omitted in the Judge's note. 
S .. Examined the secretary. .. SesB. Pap. 546. 
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the non-discovery of poison proves nothing_ H he was 
watched by Mcintyre, and if McIntyre's evidence means 
that he not only saw the secretary, but saw what was in it, 
the fact that no poison was found wou~d be in his favour.1 

The fair conclusions upon the whole of this part of the 
evidence would seem to be that Smethurst would gain in 
respect of money, and might in other respects derive advantage 
from the death of Miss Bankes, and that his conduct towards 
her was suspicious in several material particulars, and that he 
was the only person who had the opportunity of poisoning 
her, if she was poisoned at all. 

The next division of the evidence was the medical 
testimony, and this again divided itself into two parts­
the evidence of the medical men who actually attended the 
deceased, and the opinions pronounced by others as to the 
cause to which the symptoms reported by them were to be 
referred. 2 In considering this part of the case, it must be 
remembered that Smethurst himself acted as a medical man 
throughout Miss Bankes's illness. He constantly administered 
food and medicine to her, and repeatedly discussed with the 
other physicians about the course to be taken, and tbey 
appear to have relied principally on his reports as to the 
symptoms of the disease. 

The course of the symptoms and treatment was as follows :-
3 Dr. Julius was called in on the 3rd of Apiil, and was told 
by Smethurst that Miss Bankes was suffering from diarrhrea 
and vomiting; on the 5th he said she was bilious, and that 
there was much bile to come away. The vomiting and 
purging continued, the colour of the vomit being grass-green. 
She began to pass blood on the 8th, and the symptoms con-

I The Report in the Sessi0n8 Papers seems to show that the secretary was 
examined, bot does not show whether the prisoner had the control of the 
lodgings at night. McIntyre found bottles on a second search which he had 
not seen the first time. 

2 P. 531. s Pp. 522-523. 
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iinued to increase. She complained of heat a~d burning in TRIALS. 

the throat and through the bowels. 1 When Dr. Todd ex-
amined her he observed "a remarkable hardness and rigidity 
" of the abdomen, suggesting great irritation, and a very 
.. peculiar expression of countenance, as if she was under 
.. some influence or terror which did not result from any 
.. disease." He prescribed opium and sulphate of copper. 
'Smethurst afterwards, according to Dr. Bird and Dr. Julius, 
stated to them that these pills produced" violent palpitations, 
.. as if her heart were jumping out of her body, 'and intense 
.. burning in the throat, constant vomiting, and fifteen bloody 
.. motions." He said (8 said Dr. Julius), .. the burning was 
If throughout the whole canal. His expression was" from the 
.. mouth to the anus," an effect which, 4 according to Dr. Julius, 
Dt. Bird, and Dr. Todd, could not have been so produced. 
6 During the last day and a half of life she twice vomited 
medicine, and was purged three times before twelve on the 
Monday night; after that she retained both food and 
medicine, and died of exhaustion on the Tuesday, at 
10.55 A.M. 

Such was the course of the symptoms. The opinions formed 
on them by the medical men were as follows :-

Dr. Julius first, and Dr. Bird afterwards, came independ­
ently to the conclusion that, whatever was the complaint of 
Miss Bankes, the·natural effect of the medicines which they 
administered was perverted by the administration of some 
irritant poison. Dr. Julius's words are, 6" I tried a variety 
.. of remedies; whatever was given, the result was the same. 
c< No medicine produced any of the effects I expected in 
.. arresting the disease. The symptoms continued the same 
" after every medicine. On the 18th" (of April), "I had 
"formed an opinion as to the reason of the sufferings. I 

1 P.543. 
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TRIALS. " thought there was something being administered which had 
" a tendency to keep up the irritation in the stomach and 
" bowels, and now I am unable to account in any other way 
" for the continued irritation. In consequence of this opinion, 
" I requested my partner, Mr. Bird, to see her, and I left him 
" to form an unbiased opinion." Mr. Bird said, 1 " I formed an 
" opinion that some irritant was being administered that coun­
" teracted the effect of the medicines we were giving. I had 
" a conversation with Dr. Julius about it three days after I 
" began to attend, about the 21st of April. He asked me my 
" opinion of the case before he told me his own." Dr. Todd 
said, 2 "I inquired of Dr. Julius the symptoms of the treat­
.. ment," and after describing the peculiar expression of 
countenance already referred to, he added, "I was very 
" strongly impressed with the opinion that she was suffering 
" from some irritant poison. It was by my desire that part 
" of a motion" (which was afterwards analyzed by Dr. Taylor) 

. "was obtained. I suggested sulphate of copper and opium." 
Thus, the medical evidence begins with this fact, that three 
medical men who saw the .deceased whilst living came in­
dependently to the conclusion that she was then being 
poisoned. 3 So strongly were· the two Richmond doctors 
impressed with this, that they thought .it their duty to go 
before a magistrate, whilst Dr. Todd suggested the chemical 
examination of the evacuation. 

After the death of Miss Bankes, her body was examined by 
Mr. Barwell, who found a large black patch of blood near the 
cardiac, or upper end of the stomach, redness in the small 
intestines in several places; and in the crecum, or first division 
of the large intestine, appearances indicating ,serious disease 
-namely, inflammation, sloughing, ulceration, suppuration. 
In the rectum there were three ulcerations. Of these, and 
some other post-mortcrlt appearances, and of the symptoms 

1 P. 532. ., P. 54:t. a P.525. 
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presented during life, 1 Mr. Barwell- said, "They are not TRIALS • 

.. reconcilable with any natural disease with which I am 

.. acquainted; " and he added, "The conclusion that I drew 

.. is that the symptoms have resulted from the administration 

.. of some irritant poison frequently during life." I Dr. Wilkes 
said, U I should ascribe her death to an irritant. I am not 
" familiar with any form of disease which would account for 
"the symptoms and appearances." 8 Dr. Babington, 'Dr. 
Bowerbank, 6 Dr. Taylor, and 6 Dr. Copland, all expressed the 
same opinion. 

In opposition to t~is evidence, it was contended on the part 
of the prisoner that the symptoms were not those of slow 
poisoning; and the evidence in support of this opinion con­
sisted, first, of proof of inconsistencies between the symptoms 
observed and those of slow poisoning by arsenic or antimony; 
and, secondly, of explanations of the symptoms on the theory 
that they were due to some other disease. The evidence to 
show that the symptoms were inconsistent with arsenical 
poisoning was that several symptoms were absent which 
might have been expected on that hypothesis. 

The most important of these, according to Dr. Richardson, 
were nervous symptoms, especially convulsions and tremor of 
the whole of the limbs; also inflammation of the membrane 
of the eye, soreness of the nostrils and other mucous orifices, 
and an eruption on the skin peculiar to arsenical poisoning. 
It appeared, however, that none of the witnesses, either for 
the Crown or for the prisoner, had ever seen a case of slow 
poisoning by arsenic. 7 Their opinions were formed partly 
from experiments on animals, and it also seemed clear that 
the symptoms of arsenical poisoning varied considerably in 
different cases. 8 Dr. Taylor said, " We never find two cases 
.. alike in all particulars;" and 9 Dr. Richardson said that 

1 Pp. 539-540. • P. 542. 3 P. 549. , P.550. 
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TRIALS. he should not expect to find all the symptoms to which 
he referred in anyone case, though he did not think it 
possible they should all be absent. 

The evidence that antimonial poisoning was not the cause 
of death was fainter than the evidence· against arsenical 
poisoning. 1 Dr. Richardson, one of the prisoner's witnesses, 
said that he should have expected to find congestion of the 
lungs and a cold sweat, if death had been caused by anti­
monial poisoning. Mr. Rogers (who, however, said that he 
knew little of pathology, having attended principally to 
chemistry) added, he should have expected in addition 
softening of the liver, and Dr. Thudichum agreed with them. 
Dr. Richardson, however, admitted that he knew very little 
about antimonial poisoning, and his evidence upon the 
subject was cautious and qualified. II He said, "The symptoms 
cc in Miss Bankes's case are not altogether reconcilable with 
cc slow poisoning by antimony. With respect to the effect of 
cc antimony on the human liver, there are no data. The 
cc evidence is very scanty." 

This is the principal part of the evidence as to whether or 
no the symptoms were those of slow poisoning. It is obvious 
that the evidence for the prisoner did not exactly meet the 
evidence for the Crown. The witnesses for the Crown all spoke 
indefinitely of U some irritant." The medical witnesses for 
the prisoner did not negative the general resemblance between 
the symptoms ang those of poisoning by an irritant poison, 
but testified to the absence of some of the symptoms which 
might be expected to arise from two specific poisons-namely, 
arsenic and antimony. That there was a general resem­
blance between the symptoms and those of some irritant 
seems to have been proved beyond all reasonable doubt, 
not only by the fact that the three doctors who saw the 
deceased during her life formed that opinion independently - 1 P.566. I P. 566. 
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of each other, but by the evidence of the seven other medical TRIALS. 

witnesses for the prosecution, and by a statement made by 
Dr. Tyler Smith, who was called for the prisoner. 1 lIe said 
that if 8. pregnant woman were affected with diarrhrea it 
might degenerate into dysentery, and that he had known 
a case of the kind which was supposed to be a case of 
poisoning. The medical witnesses for the prisoner attributed 
Miss Bankes's death to dysentery, aggravated by pregnancy; 
and it thus appears, from Dr. Tyler Smith's evidence, that 
they attributed it to a disease which.may closely resemble the 
symptoms produced by the administration of irritant poisons. 

The prisoner opposed the theory of the prosecution, not 
only by denying that the symptoms were those of slow poison­
ing, but by asserting that they were those of dysentery. 2 All 
the medical witnesses whom he called swore to their belief 
that all the symptoms were consistent with this theory. On 
the other hand (8 witb one exception), they all agreed with the 
witnesses for the prosecution that dysentery was a very rare 
disease in this country, and their experience of it was in no 
case great. Dr. Richardson said, 4 "The word is used very 
" loosely;" and he added, .. I have seen a few cases of dysen­
.. tery-two or three in this country; I have suffered from it 
"myself." & Dr. Thudichum had seen two cases in London of 
what he called diphtheritic dysentery, to which he attributed 
the death of the deceased. 6 Dr. Girdwood said, "Dysentery 
" is not very common; " and he added, "The dysentery I allude 
" to is one which I know to exist in this country." 7 Dr. W ebbe, 
on the contrary, said, " Dysentery is 8. very common disease 
.. in this country." Both he and Dr. Girdwood appear, however, 

1 P.586. 
I Richardson,565-571. Thudichum,574.. Webbe, 578. Girdwood, 582. 

Edmunds, 583. Tyler Smith, 585-586. Mr. Rogers was a chemist and not 
a practising physician. 

I Richardson,567. ' P. 567. G P. 575. 
8 P. 583. 1 P. 578. 
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to have been speaking of a form of the disease differing in 
various particulars from that which in hot countries is 
described as dysentery. 

The experience of some of the witnesses for the prosecution 
as to dysentery proper was much more extensive. 1 Dr. Bird 
had seen ma,ny cases of it in the Crimea. 2 Dr. Bowerbank 
was twenty-three years in practice in Jamaica, where acute 
dysentery is a common disease. He said, "The symptoms, 
"mode of treatment, and appearances post-mortem, are not 
"reconcilable with any form of dysentery." 8 Dr. Copland 
saw many cases in 1815 and 1816, and in Mrica in 1817. 
He. said, "Her death is not referable to acute dysentery." 
4 Dr. Babington saw six or eight epidemic cases in Chelsea, 
and two more in Hammersmith. He said, "I have heard 
"the symptoms and remedies, and also the post-mortem ex­
" amination; taking all those circumstances, I do not think 
" she died of acute dysentery." 

5 On the other hand, Dr. Todd, after giving his opinion that 
slow poisoning was the cause of death, said, .. Acute dysentery 
" alone would account for the worst symptoms." It appeared, 
however, that he had never seen a case of that disease. Two 
of the prisoner's witnesses, whose evidence in the event was 
very important, described cases similar in many particulars to 
Miss Bankes's, in which women had died of dysentery com­
bined with pregnancy. 6 Mr, Edmunds had a patient who 
miscarried at the seventh month of her pregnancy, and ulti­
mately died of dysentery; and 7 Dr. Tyler Smith said he had 
known cases in which the sickness often incidental to preg-

1 P.584. 2 P. 550. 8 P. 551. 4 P. 549. 
o The emphasis lies on acute and alone. In the Sessions Papers the answer 

is, .. The only form of dysentery that would account for any portion of these 
" grave symptoms would be what is called acute dysentery. "-P. 545. 

6 P. 584. 
? P. 586. He referred in particular to the case of Mrs. NichoUs, the 

authoress of Jan.e Eyre, &0. 
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nancy, especially during its early stages, had caused death; TRIALS. 

and he added that this sickness or might be accompanied by 
or diarrhrea, and that might degenerate into dysentery." 1 It 
appeared that two years before Miss Bankes had had a com-
plaint of the womb, which, in Dr. Tyler Smith's opinion, would 
aggravate the sickness consequent on pregnancy. There was 
also some evidence that she was bilious, which would have 
a similar effect. 

Dr. Tyler Smith and Mr. Edmunds were called after the 
l'est of the prisoner's wit,nesses, and till they were called the 
question as to the effect of pregnancy was passed over some­
what lightly on both sides. Most of the witnesses deposed to 
the well-known fact that sickness is very common in the 
early stages of pregnancy, and some of them added that they 
had known the sickness to be attended with diarrhrea, though 
they all spoke of that as an uncommon circumstance. Of the 
witnesses for the prosecution, 9 Dr. Julius and 8 Dr. Bird said 
that the opinion which they had formed of the case was not 
altered by the fact of pregnancy. 4 Dr. Todd thought that 
pregnancy woultl not account for the extensive ulceration of 
the bowels: and 6 Dr. Babington, whose experience in mid­
wifery was large, said, "I do not consider her death in any 
Of way to have been occasioned by incipient pregnancy. I do 
.. not remember any case in the early stage (of pregnancy) 
Of where the life of the mother has been saved by abortion." 
The case of abortion referred to by Mr. Edmunds was in the 
seventh month. 

The general result of the medical evidence appears to 
be""':'" 

First.-As to the connection of the symptoms of Miss 
Bankes's illness with poisolling-

That the symptoms which preceded Miss Bankes's death 
so much resembled those of slow poisoning by some irritant, 

1 Pp. 517-518. ' P. 528. 3 P. 534. 4 P. 543. fi P. 549. 
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TRIALS. that the three doctors who saw her during hel life independ­
ently arrived at the conclusion that they must be attributed 
to that cause; that two of them acted upon this impression 
by going before a mngistrate; and that eight other doctors, 
who judged from the accounts which they heard of the 
symptoms, treatment; and post-mortem appearances, came to 
the same conclusion. On the other hand, some of the 
symptoms which might have been expected in slow poisoning 
by arsenic or antimony were wanting, but there was evidence 
that these symptoms are not invariable. 

Secondly.-As to the connection of the symptoms with 
dysentery- . 

That there is much general resemblance between the 
symptoms of dysentery and those of poisoning; that dysen­
tery proper is an extremely rare disease in this country j that 
there was a difference of opinion between the witnesses for 
the Crown and those for the prisoner on the question whether 
dysentery alone would produce the symptoms observed, but 
that the witnesses for the Crown had had much greater 
experience of the disease. 

Thirdly.-As to the pregnancy of the deceased-
That there was some evidence that it was possible that the 

symptoms which occurred in Miss Bankes's case might be 
produced by a complication of pregnancy and dysentery. 

Taking all these three conclusions together, the medical 
evidence seems to establish that Miss Bankes's symptoms 
were not only consistent with slow poisoning by some irri­
tant, but that they actually convinced the doctors who 
attended her that they were caused by that means. 

This is the proper place to notice a circumstance respecting 
the pregnancy of Miss Bankes which assumed more import­
ance after the prisoner's conviction than it had at thE! trial, 
though it was even then important. 1 Dr. Julius said, "Early 

1 P. 523. 
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.. in the visits I inquired about her being in the family way. TRIALS • 

.. Dr. Smethurst said she was unwell (l usual period on her). 
"It was within five or six days of my first attendance" -i.c. 
about the 10th of April. As she was in the fifth or seventh 
week of her pregnancy at the time of her death (May 3rd), it 
was highly improbable that this should have been the case. 
2 Dr. Tyler Smith said, "In some cases, the periods occur after 
" pregnancy, once in a hundred times--certainly as often as 
.. that." A medical man would hardly have made the asser-
tion which Dr. Julius swore tbat Smethurst made without 
knowledge as to its truth; and' Dr. Tyler Smith's evidence 
shows that, apart from the value of his assertion, there was 
(at the time of the trial) a chance-perhaps not less than a 
hundred to one-that it was untrue. Therefore (at the trial) 
the evidence, if believed, showed that Smethurst had made 
a statement Which, if false, was probably false to his know~ 
ledge, and the chance of the falsehood of which (apart from 
the value of his assertion) was as a. hundred to one. 

The third and last division of the evidence is the chemical 
evidence. 8 Dr. Taylor deposed that he had discovered arsenic 
in an evacuation procured for the purpose by Dr. Bird on the 
1st of May, three days before the death of Miss Bankes; and 
antimony in two places in the small intestine, in the Clllcum 
or upper division of the large intestine, in one of the kidneys, 
in the blood from the heart, and in the liquor which had 
drained from part of the viscera into the jar which contained 
them. He calculated that four ounces of the evacuation con­
tained less than one-fourth of a grain of arsenic. As to the 
antimony, Dr. Taylor was corroborated by 4 Dr. Odling, who 
assisted in the examination of those parts of the body in which 
it was alleged to be found. 

This evidence was opposed, first, by an attack on Dr. Taylor's 
credit. The first objection made to his evidence related to the 

1 Sic in judge's notes. 2 P. 586. 8 Pp. 553-554. ' P. 561. 
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arsenic. lit appeared that amongst other things he examined 
for arsenic -8. bottle containing chlorate of potas.~, a mixture 
which the prisoner had been recommended by Mr. Pedley, 
a dentist, to use for foulness of breath. 'In testing it, Dr. 
Taylor used copper gauze,which was dissolved by the chlorate 
of potass, and on the dissolution of which a certain qnantity 
of arsenic which it contained was set free. After exhausting 
t.he chlorate of potass by dissolving the copper gauze, he 
introduced other copper, and upon this crystals of arsenic 
were deposited. He thus extracted from the liquid arsenic 
which he had hinIself introduced into it. The inference 
drawn from this was that Dr. Taylor's evidence generally, and 
eiilpecially as to the arsenic in the evacuation, could not be 
relied on. 

& to its bearing on the general value of his evidence, 
Mr. Brande, a very eminent chemist, said that he should have 
fallen into the same error: 2" The fact," he said," is new to 
.. the chemical world." & to the bearing of the mistake upon 
the discovery of arsenic specially, two observations occur. In 
the examination both of the draught and of the evacuation, 
Reinsch's test was employed, and it was also employed in more 
than seventy other experiments, and is a well-known and esta­
blished process for separating arsenic and some other minerals 
from matter in which they are contained. Copper gauze is 
introduced into the liquid to be tested, and by chemical means 
the metal is deposited on it in a crystalline form. In the case 
of the draught, the arsenic deposited on the gauze may, no 
doubt, have been that which was contained in the other gauze 
which had been previously dissolved. 3 Altogether there were 
seventy-seven experiments conducted by the same process. In 

J P.587. 
• Somewhat l~ss strongly in the SessionB Paper: co The matter that has 

.. appeared sinco is to a certain extent new to the chemical world."-P. 562. 
I P. 557. It is not quite clear whether there were seventy-seven or 

seventy·eight, nor is it material. 
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one, copper was dissolved, and arsenic found. In seventy-four, TRIALS. 

no copper was dissolved, and no arsenic was found; in two, 
(on the evacuation), no copper was dissolved, and arsenic was 
found. The first experiment 'confirms the general doctrine 
that the test will detect arsenic, as it extracted arsenic from a 
liquid into which arsenic bad been introduced. The seventy-
four cases in which arsenic was not found showed that the 
process was not so conducted as of itself to produce arsenic; 
and both the first experiment and the other seventy-four taken 
together confirm the impression that the two remaining ex­
periments proved both that there was arsenic in the evacuation 
and that it was not put there by Dr. Taylor. 

The second argument against Dr. Taylor's evidence as to 
arsenic was brought forward by the three chemical witnesses 
for the prisoner-Dr. Richardson, Mr. Rogers, and Dr. 
Thudicbum. Dr. Richardson said, "It is quite impossible that 
.. a person should die of arsenical poisoning without some 
being found in the tissues. It makes no difference in 1 what­
.. ever way or under whatever combination the arsenic was 
.. introduced." He also referred to the case of three dogs 
which he had poisoned by repeated small doses of arsenic and 
antimony. To one of them he administered eighteen grains 
in sixteen days, and killed him twelve hours after the last 
meal. He found some arsenic in his liver, lungs, and 
heart, and a trace in the spleen and kidneys,-the greater 
part by far in the liver. He said, "I ~annot now say how 
"much arsenic I found altogether. I will not venture to 
" say I found half a grain or a grain. 2 I think," he after­
wards added, "I could venture to say I found a quarter of a 
" grain." 

This evidence was hardly ·opposed to the theory of the 

I I.e. by the mouth or by injection.-P. 564. 
9 P. 565. A word or two have dropped out of the judge's note in the 

answer quoted. 

x 2 
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TRIALS, prosecution. The account of the matter appears to be this. 
Arsenic on administration passes into the stomach; it is 
there taken up into the circulation; thence it passes with 
the blood through the organs which separate the various 
fluids secreted from the blood-in the same manner it passes 
into the flesh-and it finally leaves the body by the skin, or 
by the ordinary channels, When the patient dies, all vital 
functions being arrested, the poison will be found at that 
point of the process which it happened to have reached at 
the moment of death. 'The poison, however, is continually 
passing through the body, and this goes on to such an extent 
that Dr. Richardson could not venture to say he found more 
than a quarter of a grain of arsenic in the dog to which he 
had administered eighteen grains; but as, in order to try the 
effects of chlorate of potass in eliminating the arsenic, a large 
quantity of that substance was administered, this was a pecu­
liar case. If the dog had been left to die from the effects of 
the poison, it is not improbable that a smaller quantity, or 
even none at all, might have been discovered. The evidence 
of Dr. Richardson seems to prove that, upon the supposition 
of poisoning by arsenic, arsenic must have been present in 
various parts of Miss Bankes's body at the time when the 
arsenic discovered by Dr. Taylor passed from her, rather than 
that it must have been present after her death. It might 
have passed away in the interval; and thus the absence of 
arsenic in the tissues after death would go to prove, not that 
no arsenic had been administered during life, but that none 

d~ad, been administered during the last two or .three days of 
whic. 

seventy ed, Dr. Richardson's experiments do not support the 
1 P.587. ,inion he gave as to'the impossibility of death by 
• Somewhat hout arsenic being found in the tissues, unless 

" appeared sinco d h d' d'" h d ~ h a p, 557. It ite to t e lIect as IstmgUls e ~rom t e 
seventy-eight, nor i~ts of arsenic. It was agreed on all hands 
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that the proximate cause of Miss Bankes's death was TRIALS. 

exhaustion. 
With regard to the antimony, the only evidence offered in 

opposition to Dr. Taylor was that of Dr. Richardson and Mr. 
Rogers. 1 Dr. Richardson said he should have expected to 
find antimony in the liver, but he spoke with hesitation upon 
the subject. Mr. Rogers's evidence was to the same effect, 
but he said, 1\ II My speciality is chemistry and not pathology." 
Upon this evidence, it must be observed that there is the 
direct assertion of a fact. on the one side, against an expres­
sion of opinion on the other. Dr. Taylor said, "I found 
.. antimony in the intestines." Dr. Richardson and Mr. 
Rogers replied, "It should have been in the liver." Dr. 
Taylor was not cross-examined, nor was any substantive 
evidence offered to show that there was any fallacy in the 
tests by which he alleged that he had discovered antimony in 
Miss Bankes's intestines. 

With respect to the antimony, it should be mentioned 
that; after Smethurst had been committed, it appears from 
the evidence that he wrote three letters to Dr. Julius, ask­
ing him for copies of the prescriptions dispensed by him 
for Miss Bankes. The first letter, dated May 5th, was as 
follows: II Dr. Smethurst will feel much obliged by forward­
" ing as above, by return of post, prescriptions of the following 
.. medicines, prescribed and dispensed by the firm of Dr. Julius 
.. and Mr. Bird, required for defence-the sulphate of copper 
II and opium pills (Dr. Todd); 2nd, the nitrate of silver pills; 
"3rd, the bismuth mixture." On the 6th he wrote to the 
same effect, stating the medicine as follows: "Acetate of lead 
.. and opium, the nitrate of silver pills, the bismuth mixture, 
" the pills with sulphate of copper." On the 9th he wrote a 
third time, heading his letter" Second application," in these 
words, 3" Sir, I made application for the acetate of lead pre-

1 Pp. 525-526. , P.554. 3 P. 506. 
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TRIALS. ." scription, prescribed by you or Mr. Bird, with date; also the 
" dates of prescriptions sent, which were wanting-namely, 1st, 
"antimony; 2nd, sulphate of copper; 3rd, nitrate of silver." 
Antimony was never prescribed nor mentioned till this third 
letter.1 It does not appear, from Dr. Taylor's evidence, that 
at that time he had found any antimony. 

An attempt was made to account for the presence of the 
antimony and arsenic alleged to be discovered by Dr. Taylor 
by the suggestion that it might have been contained in 
the medicines administered to Miss Bankes during her life. 
Arsenic is generally found in bismuth, and 2 for three or foqr 
days doses of bismuth, containing five or six grains, were 
administered to Miss Bankes. S Dr, Richardson put the pro­
portion of arsenic in bismuth at half a grain in an ounce, 
and, as an ounce contains 480 grains, each dose would have 
contained about rk of a grain of arsenic. If, therefore, MiSs 
Banks took twelve doses of bismuth, she would have taken 
between one-eleventh and one-twelfth of a grain of arsenic in 
four days. This seems (for it is not perfectly clear), from Dr. 
Bird's evidence, to have been more than a week before the 
day on which he obtained the evacuation analyzed by Dr. 
Taylor, and in four ounces of which he said he found nearly 
one-fourth of a grain. 

4 Upon the question of the credit due to the chemical wit­
nesses for the defence, it was brought out on cross-examina­
tion that all of them, as well as Dr. Webbe, were connected 
with the Grosvenor School of Medicine; and that two, 
Dr. Richardson and Mr. Rogers, had given eyidence for the 
prisoner in Palmer's trial,-the object of Dr. Richardson's 
evidence being to show that Cook's symptoms were those of 

1 P.672. s P. 535. 
s P. 667. "The quantity varies very materially. The largest quantity 

"that I am acquainted with is very nearly half a grain in one ounce." 
• Dr. Richardson, 568 ; Mr. Rogers, 574. His connection with the school 

bad ceased at the time of the trial. Dr. Thurlichum. 575. 
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angina pectoris, and the object of Mr. Rogers's being to show TRIALS. 

that, if he died of strychnine, it ought to have been found in 
his body. 

The result of the chemical evidence seems to be tha.t there 
was evidence to go to the jury, both that arsenic passed from 
Miss Bankes, and that antimony was found in her body 
after death j the evidence as to the antimony being the 
IItronger of the two. There was also evid~nce for their COIl­

sideration affecting the credit of Dr. Taylor as an analyst, 
and suggesting the presence of a professional esprit de corps 
amongst the witnesses for the prisoner, whir-h, if it existed, 
might affect their imparMality. 

Combining the inferences deducible from each separate 
division of the evidence, which, of course, strengthen each 
other, there can he little doubt that, if the jury believed that 
poison was found in Miss Bankes's body, they were bound to 
convict the prisoner. Even if the whole of the chemical 
evidence on both sides were struck out, there was evidence 
on which, if it satisfied them of his guilt, they might have 
convicted him, though such a conviction would have pro­
ceeded on weaker grounds than juries of the present day 
usually require in cases which attraCt- great public attention 
and involve capital punishment. As it·was they convicted 
him, and he received sentence of death. 

The trial at any time would have excited great public 
attention; and as it took place in the latter part of August, 
after Parliament had risen, it excited a degree of attention 
almost unexampled. The newspapers were filled with letters 
upon the subject, and one or two papers constituted them­
selves amateur champions of the convict, claiming openly 
the right of what they called popular instinct to overrule the 
verdict of the 'jury. Petitions were presented on the subject, 
and communications of all kinds relating to it were addressed 
to Sir George Lewis, Secretary of State for the Home Depart-
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ment. All these were forwarded to the Lord Chief Baron 
for his ,opinion, and were considered 'by him in an elaborate 
report to the Home Secretary. Some of the letters were 
of great importance; but the majority were nothIng more 
than clamorous expressions of opinion, founded upon no real 
study of the case; for which, indeed, those who took their 
notions of it exclusively from newspaper reports had not 
sufficient materials. A considerable number of the commu­
nications were simply imbecil~. One man, for example, wrote 
in pencil, from the Post Office, Putney, in favour of the 
execution of the sentence; another, "a lover of justice," 
thought that, if the voice ofil).e 'nation was not attended 
to, by respiting the convict, we had better be under the sway 
of a despot. Many other letters, equally childish and absurd, 
were received, and all appear to have been considered. I 
refer to them merely as illustrations of the ignorance, folly, 
and presumption, with which people often interfere with the 
administration of public affairs. The same sort of thing 
happened in August 1889, on the conviction for murder of 
a woman named Maybrick before me at Liverpool. 

Upon a full examination of the various points submitted to 
him, including in particular a notice of an important, ,though 
somewhat hastily pi'epared, communication from Dr. Balyand 
Dr. Jenner, and after commenting on the medical evidence 
given at the trial, the Lord Chief Baron said :-

"The medical communications which have since reached 
" you put the matter in a very different light, and tend very 
" strongly to show that the medical part of the inquiry did 
"not go to the jury in so favourable a way as it might, and 
" indeed ought to have done, and in two respects-

" 1. That more weight 'Yas due to the pregnant condition 
" of Miss Bankes (a fact admitting, after the post-mortem, of 
" no doubt) than was ascribed to it by the medical witnesses 
" for the prosecut,ion. 
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.. 2. That, in the opinion of a considerable number of TRIALS • 

.. medical men of eminence and experience, the symptoms of 

.. the post-mortem appearances were ambiguous, and might 
Ii be referred eithel' to natural causes or to poison. Many also 
" have gone so far as to say that the symptoms and appear-
" anees were inconsistent and incompatible with poison." 

On the other hand, the Lord Chief Baron referred to 
"disclosures made since the trial," which, in his opinion, 
" confirmed the prisoner's guilt." These were, first, a state­
ment in a memorial from Smethurst to the Prince Consort, 
stating that" a lady friend of deceased was a witness" to her 
knowledge of the fact that he was married already, and that 
Rhe (Miss Bankes) wished the ceremony to be gone through. 
This lady" was to have been called, but Mr. Parry deemed it 
"unnecessary." Upon this the Chief Baron observes: "I do 
" not believe Mr. Serjeant Parry gave aDY such advice j but, 
" if it be true that any such evidence was ready, why is not 
" the lady friend named, and why is not her statement or 
" declaration now offered and laid before you? Such evidence 
"would, in my opinion, much alter the complexion of the 
.. case." 

1 Secondly, the report refers to certain entries in a diary said 
to be the prisoner's, of which no notice was taken at the trial. 
These entries appeared to the Lord Chief Baron to show that 
one of Smethurst's statements as to Miss Bankes's symptoms 
was wilfully false. This would, of course, be a most import-

1 After Dr. Smethurst's pardon, he was convicted for bigamy, and sentenced 
to a year's imprisonment. On the expiration of his imprisonment, he com­
menced proceedings in the Conrt of Probate to have the will executed by 
Miss Bankes established. It was contested by her family; and one of the 
points raised was, that it was obtained by fraud, as she was under a mistake 
as to her true position, and supposed herself to be Smethurst's true wife at the 
time of the execution of the will. 1'he question whether this was 80 was speci­
fically left to the jury, and found by them in Sfnethurst's favour. This would, 
of course, strengthen the conclusion that further inquiry was necessary, and 
weaken the c""e sgainst Smethurst. 



TRIALS. 

Smethurst's Case. 

ant fact; but the report does not show how Smethurst was 
connected with the diary, when it was discovered, or why it 
was not given in evidence at the trial. 

The report concluded in the following words:-" I think 
" there is no communication before you in all or any of the 
" papers I have seen upon which you can rely and act. That 
" from Dr. Balyand Dr. Jenner seemed to me to be the most 
cc trustworthy and respectable; but there is an unaccountable 
" but undoubted mistake in it which must be rectified before 
" it can be taken as the basis of any decision. If you have 
" been favourably impressed by any of the documents, so as 
"to entertain the proposition of granting a pardon, or of 
" commuting the sentence to a short period of penal servi­
" tude, I think it ought to be founded upon the judgment 
" of medical and scientific persons selected by yourself for 
" the purpose of considering the effect of the symptoms and 
"appearances, and the result of the analysis, and I think, 
"for the prisoner's sake, you ought to have the points 
" arising out of Herapath's letter further inquired into and 
"considered. I forbear to speculate upon facts not ~cer­
" tained; but, if Dr. Taylor had been cross-examined to this, 
.. and had given no satisfactory explanation, the result of the 
" trial might have been quite different." 

The meaning of the allusion to a mistake in the communi­
cation of Dr. Baly and Dr. Jenner is that their letter contained 
this passage: .. 'Ve would further remark, with regard to the 
.. symptoms present, that Dr. Julius appeared to have been 
.. in attendance on Isabella Bankes five days before he heard 
" of vomiting as a symptom; this absence of vomiting at 
"the commencement is quite inconsistent with the belief 
.. that an irritant poison was the original cause of the illness." 
This was completely opposed to Dr. Julius's evidence, who 
spoke of "diarrhrea and'vomiting" .as present from his very 
'rst' visit throughout the whole course of. the illness. 
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The" points arising out of Herapath's letter" were these :­
Mr. Herapath addressed a. letter to the Times, in which he 
asserted that Dr. Taylor had extracted from the draught 
containing chlorate of potass a larger quantity of arsenic 
than could have been set free by the copper gauze which 
he dissolved in it. If this had been substantiated, it would 
have no doubt diminished the weight of Dr. Taylor's evidence; 
but, on the other hand, it would have led to the conclusion 
that the draught contained arsenic which Dr. Taylor had not 
put thertl-an inference which, if true, would have been 
fatal to the prisoner. 

Upon receiving this report, Sir George Lewis took steps 
which he described in a letter to the Lord Chief Baron, a 
copy of which was communicated to the Times, and published 
on the 17th of November, 1859. After referring to the Lord 
Chief' Baron's recommendation, Sir George Lewis says:-

.. I have sent the evidence, your Lordship's report, and all 
.. the papers bearing upon the medical points oCtbe case, to Sir 
.. Benjamin Brodie, from whom I have received a letter, of 
.. which I inclose "a. copy, and who is of opinion that, although 
" the facts are full of suspicion against Smethurst, there is 
" not absolute and complete evidence of his guilt . 

.. After a very clJ,reful and anxious consideration of all the 
.. facts of this very peculiar case, I have come to the con­
" clusion that there is sufficient doubt of the prisoner's guilt 
" to render it II)Y duty to advise the grant to him of a free 
"pardon ..•. The necessity which I have felt for advising 
" Her Majesty tQ grant a free pardon in this case has not, as 
" it appears to me, risen from any defect in the constitution or 
.. proceedings of our criminal tribunals; it has risen from the 
" imperfection of medical science, and from fallibility of judg­
.. ment, in an obscure malady, even of skilful and experienced 
., practitioners," 

Sir Benjamin Brodie's letter, founded on a consideration 

TRIALS, 
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TRIALS. of the whole of the materials submitted to him, consists of six 
reasons for believing that Smethurst was guilty, and eight 
reasons for doubting his guilt ; and it concludes in these 
words: "Taking into consideration all that I 'have now 
" stated, I own that the impression on my mind is that there 
" is not absolute and complete evidence of Smethurst's guilt." 
The reasons given are by no means confined to the medical 
points of the case, but range over every part of it, including 
inferences from the behaviour and moral character of the 
prisoner; and, indeed, of the six reasons against the prisoner, 
two only, and of the eight reasons in his favour, four only, 
proceed upon medical and chemical points. These opinions 
are expressed with a cautious moderation which, however 
creditable to the understanding and candour of the writer, 
excite regret at the absence of that opportunity which cross­
examination would have afforded of testing his opinions fully, 
and of ascertaining the extent ~of his 'Special acquaintance 
with the subjects on which his opinion was requested. 

The great interest of this trial ties in its bearing on the 
question of new trials in criminal cases. The jury convicted 
Smethurst on the evidence as it stood, and if it had remained 
unaltered their verdict would undoubtedly have beenjustified. 
After the trial it appeared that, on the points mentioned by 
the Lord Chief Baron, further information appeared to be 
requisite. The Secretary of State thereupon asks ,a very 
eminent surgeon what he thinks of the whole case, and 
receives from him an opinion that, "although the facts are full 
.. of suspicion against Smethurst, there is not absolute and 
"complete evidence of his guilt." Sharing this view, the 
Secretary of State advises the grant of a free pardon. It is 
difficult to imagine anything less satisfactory than this course 
of procedure. It put all the parties concerned-the Secretary 
of State, Sir Benjamin Brodie, and the Lord Chief Baron-in 
a false'position. Virtually they had 'to re-try the man with-
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out the proper facilities ~tor that purpose. The result was TRIALS. 

substantially that Smethurst, after being convicted of a most 
cruel and treacherous murder by the verdict of a jury after 
an elaborate trial, was pardoned, because Sir Benjamin Brodie 
had some doubts as to his guilt after reading the evidence and 
other papers, one of whieh was a report from the judge 
expressing his opiniOn' that, owing to, eircumstances, the 
evidence had not been left to the jury as favourably for the 
prisoner as it ought to have been. The responsibility of the 
decision was thus shifted from th06e on whom it properly 
rested on to a man· who, ho.we'Yer skilful and learned as a 
surgeon, was neither a jurymall nor a judge. It appears to 
me that, whatever would have been the proper course, nothing 
but specific medical questions should have· been referred to 
SirBenjamin Brodie. The final question ought to have been 
determined by Sir George Lewis himself. He might perfectly 
well have directed the execution of Smethurst or have advised 
his pardon, or might even. have commuted his sentence if he 
thought it wrong to take- his life on account of the doubts 
thrown on his guilt, thus reserving an' opportunity for remit-
ting his sentence if his innocence had! been proved. 



1 THE CASE OF THE MONK LEOTADE. 

LOUIS BONAFous, known in his convent as Brother Leotadc, 
was tried at Toulouse, in 1848, for rape and murder com­
mitted on the 15th April, 1847, on a girl of fourteen, named 
Cecile Combettes. The trial lasted from the 7th till the 
26th February, 1848, when it was adjourned in consequence 
of the revolution. It was resumed on the 16th March, before 
a different jury, and ended on the 4th April. The case was 
as follows :---' ' 

Cecil Combettes, a girl in ber fifteenth year, was appren­
ticed to a bookbinder named Conte, who was much employed 
by the monks known as the Freres de la Doctrine Chretienne, 
at Toulouse. On the 15th April, at 'about nine, Conte set 
out to ca~ to the monastery some books which the monks 
wanted to have bound. He put them in two baskets, of 
which the apprentice carried the smaller, and he and a woman 
called Marion, the larger. When he was Jet into the convent 
be saw, as he declared, two monks in tbe passage. One, 
Jubrien, wore a hat, the other, Leotade, who faced him, wore 
a bood. Conte wished Jubrien . good day, left his umbrella 
by the porter's lodge, laid down the baskets, and sent home 
th~ servant Marion with the sheepskins in which they had 
been covered. He went upstairs to take the books to the 

I The authority referred to in this case is entitled, Proca du Frere Leota<k, 
acct~.t du. double C'l'ime de viol et d' assassinat 8IIr la person"" dt Oer:ik OombdUs. 
(Leipzig, 1851.) The report of the first trial is full, though not 80 full as 
English reports usually are. The report oC the second trial is a mere outline. 
bnt the two appear to have been substantially the same. The same witnesses 
were called, Rnd the s~me evidence given. 
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.lirector, and the porter went with him. He left Cecile to take TRIALS. 

care of his umbreUa and to help to bring back the baskets. 
He stayed for three-quarters of an hour with .the director, 
and then returned. Cecile was gone, but the umbreUa was 
standing against the wall. Conte asked the porter for Cecile. 
He said he did not know where she was; Rhe might be gone, 
or might be at the pensionnat. The establishment consisted 
of two buildings, the pensionnat and the nO'lJiciat. They stood 
on different sides of a street, and communicated by a tunnel 
which passed under it. Behind the noviciat was a large 
garden. 

Not finding Cecile, Conte went to see his uncle. 1 He after­
wards bargained for a pair of wheels, went to a place called 
Aueh, where he slept, and returned next day to Toulouse. 
As Cecile was not heard of in the course of the day, various 
inquiries were made for her. I Her aunt, Mme. Baylac. in­
quired for her at the convent, but in vain. Her parents 
applied to the police, and they searched for her unsuccessfully. 
She was never seen alive again. 

Early on the following morning a grave-digger. named 
Raspaud. had occasion to go to a cemetery bounded on two 
sides by the wall of the garden of the monastery, and on a 
third (its figure was irregular) by a wall of its own, which 
divided it from a street called the Rue Riquet. The two 

. walls met at right angles. On the ground in the corner 
formed by their meeting, Raspaud found the body of the girl. 
It was lying on the knees and the extremity of the feet. Its 
feet were directed towards the garden of the monks, its head 
in the opposite direction. lOver the place where the body 
lay and on the wall of the Rue Riquet, was a handker­
chief sllspended on a peg, When the commissary of police 
(M. Lamarle) arrived, several persons, attracted by curiosity, 
had come up and were standing round the body, and they 

1 Pl" 171-174. • P. 183. I PI'. 105-106. 
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TRIALS. were in the act of getting over the wall by a breach at the 
comer. They had made footmarks all about, so that it was 
impossible t<? say whether or not there were other footmarks 
before they came. The commissary sent for the soldiers and 
had the public turned out, after which he walked round the 
cemetery inside. 1 There were no marks of scaling the walls 
or of footsteps. At eight the judge of instruction arrived. 
2 He was called as a witness at t4e trial, but on his appearance 
the president said, " It is well understood, sir, that you have 
" obeyed the citation served on you only because you thought 
" proper," and he replied, "To begin with, and as a general 
" principle, I refer to my proces-verbaux, and to all that I have 
" registered in the proced Ill:e." 

3 The proces-verbaux are not printed in the trial, but the 
acte tl accusation professes to state their purport. According 
to this doeument, the judge of instruction found on the side 
of the monastery wall next to the cemetery a place from 
which a sort of damp mossy crust had lately been knocked 
off. This might, from its position, have been done by the 
robbing of the branches of certain cypresses which over­
hung the· wall of th~ Rue Riquet and touched the wall of 
the monastery garden. In the hair of the dead body were 
particles of earth of the same kind. On the top of the mon­
astery wall were some plants of groundsel a little faded, also 
a wild geranium, one of the flowers of which had lost all its 
petals. In the hair of the dead body was one petal which the 
experts declared was- a petal of the same kind. There was 
also a thread of tow which might have come from a cord, and 
there was a similar thread on the cypress branches. There 
were no marks on the wall of the Rue Riquet except that 
near the junction of the two walls, and about one foot eight 
inches (fifty centimetres) from the top, there was a tuft of 
groundsel which looked as if it had been pulled by a hand. 

1 P. 107. P.263. 3 P.268. 
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Near the junction of the two walls was a small plant nearly TRIALS; 

rooted up, and on the point of the junction at the top was a 
small branch of cypress lately broken oft'. The wall between 
the Rue Riquet itself and the monastery garden was undis-
turbed, though there were plants upon it, and especially a peg 
()f fir loosely inserted which would probably have been dis-
turbed if a body had been passed along it. The left cheek 
-of the body and the left side of its dress were covered 
with dirt. As the. head was away from the monastery 
wall, and the wall of the Rue Riquet was on the left 
hand of the body as it lay, the dirt would have been on 
'the right if the body had fallen over the wall of the Rue 
Riquet. 

From these circumstances, the acte rlaccusat'ion.. infers that 
the body could not have come into .the cemetery over the wall 
of the Rue Riquet, and that it did come over the wali of the 
monastery garden. 1 To clench this argument the acte 10~ 
.. Lastly tM impossibilities which we have .noint€"d ~ut are 
.. increased" (the energy of this phrase as-against the accused 
is highly characteristic) 1C by the existence of a lamp on the 
II wall of the orangery of the monks which throws its light 
.. against the surface of the wall of the Rue Riquet, precisely 
" at the place where the murderer would have had to place 
" himself to throw the body of Cecile into the cemetery. Let 
.. us add, that at a short distance from this amp are the 
II Lignieres barracks, and in front of them a sentinel." It adds 
that these circumstances made it very unlikely that the body 
should have been thrown over at this point. 2 It does not add, 
though it appeared in the evidence of Lamarle, the commis­
sary of police, that it was very rainy during the night before, 
and tbat the judge of instruction himself remarked, or at least 
that the remark was made in his presence (il jut dit, it does 
not appear by whom) that if the corpse had been thrown 

1 P.30. 2 P.108. 
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TRIALS. over from the Rue Riquet the sentinel would have seen it, 
because he must have been in his box owing to the rain. 
The acte also contradicts the evidence in another particular 
to the disadvantage of the prisoner. 1 It says of the breach . 
in the corner of the wall, "the breach, already" (i.e. when 
the judge of instruction arrived) "enlarged by the inquisitive 
.. persons who got over, or leant on it, cannot favour the notion 
f' that the body of Cecile may have traversed it to be trans­
" ported to the place where it was found. The ground at the 
.f' foot of the wall, covered with damp herbs, is free from the 
" footmarks which must have been remarked if the murderer 
"had passed over and trodden on this part of the ground." 
2 M. Lamarle said that when he fetched the troops the crowd 
had got oVElr the breach, come within two or three feet of the 
body, and made footmarks. 

These inconsistencies give good grounds for suspicion that 
--. if-th~_~ommissary and the judge of instruction had been pro­

perly c~oss-ex~~ned by the prisoner's counsel, the effect of 
much of this evidelice might have been entirely removed. 
As it stands, it fails to supply conclusive proof that the body 
came over the monastery wall. The earth might have been 
knocked off by the scraping of the boughs against the wall as . 
the wind shook them, or it might have fallen off of itself, as 
~;uch a crust naturally would when it became damp beyond a 
certain degree. That a geranium should lose its petals in 
Po rainy night is nothing extraordinary; and it is perfectly 
natural that one of them should fallon the hair of a dead 
body lying close under it. The other circumstances-the 
threads of tow, the broken twig, the faded groundsel-cer­
tainly tend to support the conclusion of the acte as far as they 
go, but they are very slight circumstatices, and if a single man 
bad really thrown tbe body of a girl of fourteen from the 
top of a wall covered witb plants and earthy matter, it would 

• 
J P.25. P.108. 
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be natural to expec~ to find unequivocal J rifo doo~ 
done so. It would Indeed be a remarkablP '. tion that 

These indications, slight as they were, n;ec~ors. He 
perly led the authorities to make further invf:if!.,garden if he 
monastery itself. 1 Accordingly, Coumes, a 1 p~Je 17th two' 
darmerie, went to examine the garden. 'l'WI'..s thl th re' ns' .--.-. toth e aso 
him. He found footmarks leadi'".g h~t 'tf'r iDoved in' 

to th all b ~ h' h' ,~ ~,and tl ' Jed near e w elore w IC "'" ~ "\'i"e~\I 17tl ' o. 

were fresh. Some conversation fllo~ s t"e10~ks I.: , • ~ theIr 
ot90~ge. ". ld 

and the brigadier on the subj~e 'tbe 1 nat...:'~~ wou 
there was a great conflict of eVideru:e;~e noticed! j but no 

The post-mortem examination of the "\'i"' showl,hether 
, h" death had been caused by great violence to tli head, wht.,t;' 

was bruised in various parts so seriously that the brain had 
received injuries which must have caused death almost im)'" 
mediately. I This appears from the extracts given in the!¥ :.:i 

rC accusatiun, from the report of the medical expert.::. ' rf ~ .. 
juries to the head appear to have been inflicted by a t.of a 

, blunt instrument, and might have been caused by knockiL~. 
the head against the wall or against a pavement. There 
were marks on the person showing a violent attempt to 
ravish, which had not succeeded (the girl had not reached 
maturity). The underclothing was covered with frecal matter, 
and from the contents of the stomach it appeared that death 
must have taken place one or two hours after the last meal. 
The freces contained some grains of 6gs. On the folds of the 
underclothing was a stalk of fodder, apiece of barley-straw, 
other qits of straw, and a feather. The stalks of fodder 
appeared, on being examined, to be clover grass (trefle). 

These facts suggested the thought that the state of the 
linen of the monks might throw some light on the com­
mission of the crime. There were about 4200 inmates 
altogetlulr in the monastery, which was divided int() two 

1 P.120. 2 P. 40 •. a P.115. , So stated, Proc.-Gen., 327 
y 2 
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nart, from the Rueat and the nmJiciat. The linen of each 
because he mulit . used in common by the members of that 
The acte also coU'he shirts of the nlJ'lJiciat were numbered; 
to the disadvant., pensionnat were marked F + P (jrere8 du 
in the corner oe division, how~ver, was not kept up strictly, 
the judge of insti'ttellTDperly ~eionging to each division being 
.. persons who got ova the ~th~r. The shirts were changed 
f' that the body o()n makir.tt) ..... ~earch a shirt was found 
.. ported W the, 'and consequ~e shirts ,nging to the nlJ'lJiciat . 
.. foot ofth5'" dirty. having n'lY use$ots of fmcal matter in 
.. footma'places, especially on tlM'sleeves, on the outside of 
«had .. ck part and inside of the front. On the inside of the 
f"aiI of the shirt were certain grains which the experts first 
took for the seed of clover-grass, but which, on more careful 
llXamination, they declared to be the grains of figs. A careful 

'W-l'{>arison was made between these grains and those which 
'. if -th~ .(Ound on the clothing of the dead body: the experts 

perlared that they corresponded; and one of them; 1 M. N oulet 
JFalled for the first time at the second trial), declared the 
resemblance was so close between "the two sets of fig-grains 
that, though he h:l4 made 200 different experiments on figs 
bought for the purpose, he had. not found any such resem­
blance elsewhere. M. Fillol, a professor of chemistry, was 
less positive. Being asked whether he could say that the figs 
were of absolutely the same quality, he replied that to say so 
would be a mere conjecture. 1M. Fillol examined all the 
other dirty shirts in the monastery (about 200), and found no 
fig-grains on them. 

3 It is asserted in the acte d'acC'ltsat'ion, though no other 
evidence of the assertion appears in the report of the trial, 
that the judge of instruction separately and individually 
examined all the persons present in the monastery at the 
time as to the state of their linen, and particularly as to the 

1 P.299. 9 l'p. 117-119. 3 Pp.67-68. 



Leotade's ,Case. 

IIhirt which they took off on the ~7th of April!0 doors ~ 
the murder, and that " each of the monks rec:rccusation that 
.. cision the particulars which he had remarkeciSe doors. He 
.. but none of these resembled those which' apjarden if he 
"shirt seized." The inference from this was thle 17th, two{ 
was worn by the murderer. The points as to th the reasons . 
the seeds of figs were no doubt important, and tJDoved !,'e'd 
result of the examination of all the 200 monks 1.17t: their 

I 

recollection of the particular spots 011 their d~"'~uirts would 
havII been vitally important if it were trust!;'orthy j but no 
t'i ~. mId pretend to form an opinion on th'.j question whether 
01 Et,t it was proved by the method of exhaustion that the 
shirt in question was the shirt of the murderer, nnless he had 
either heard their evidence, or redd a full report of it. AU 
that was proved was, that the judge of instruction was satis, 
fied upon the subject. Anyone who has seen the way iq 
w1.;"'''professional zeal generates conviction of the guilt of a 
person-accused will attach to this no importance at all. 

Whether or not tQe shirt had been worn by the murderer 
. I 1''1. UlDU I' h h was an lITe evant qu .... '. .n ess It was 8 own to ave been 

worn by Leotade. The proof of this consisted entirely of his 
answers when under interrogation. 1 It does not appear from 
the report when he was arrested, nor when the shirt was , 
seized j but, according to the actc d'accusation, he said, before 
it was shown to him, that he had not changed his shirt on 
Sunday, the 18th, and that he had returned the clean shirt 
served out to him to the monk who managed the linen. His 
reason for keeping the dirty shirt was that he had on his arm 
a blister, and that the sleeve of the dirty shirt was wider, 
and 150 more commodious than the sleeve of the clean one. 
If this were false there would be a motive for the falsehood, 

. as, if believed, it would have exempted Leotade from the 
necessity of owning one of the shirts. On the other hand, it 

1 P. 66. 
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..... .(~. from the? . 
because he m,lat he should tell a lie which exposed him to 
The acte also by the monk who managed the linen, who is 
to the disadv declared that he had no recollection of the 
in the corne)d by Leotade. The acte d'acC'!£8ation adds, that 

th . d 1Shing to give colour to the explanation which he eJu ge 0 , 
" lted, ' asked, when in prison, and after he had seen . personsv . 
the '-<:. th .3elzed, for shirts with wiuer sleeves than those 
suppliet.. .~:o him, and that the monk who managed the linen 
deposed that~h-had never made any such application before. 
All this is COnS~stent with the notion of a timid man losing 
his presence of rid.nd when in solitary confinement under 
pressure, and inventing false excuses in mere terror. 

The only other circumstance directly connected with the 
commission of the crime was that the garden of the monastery 
contained several outhouses, in some of which were contained 
a considerable quantity of hay, straw, and other fodder of the 
same kind as the few straws found on. the body. Leotade 
had access to these places, and it was suggested that he 
enticed the girl into one of them, and there committed the 
crime. 1 No marks were found to show that this had been 
done, though the acte d'accusation observes: "These barns 
"appear predestined for a crime committed under the 
" conditions of that of April 15th." 

2 It was also mentioned as a matter of suspicion, that, after 
the murder was committed, the judge of instruction asked 
Leotade to show him where he slept. Leotade took him to a 
room behind one of the large dormitories. This room was so 
situated that the judge of instruction thought that he could 
not possibly have got out at night for the purpose of dis­
posing of the body. The judge of instruction afterwards 
asked where he had slept on the night in question, and 
Leotade showed him at once a room on the first floor. From 
this room, which Leotade occupied alone, he might have got 

1 P.63. ~ P.64. 
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out and reached the garden by opeIiing two doors which TRIALS. 

had the same lock. It is said in the acte d'(L('A;'U8(J,tion that 
a key found in his possession would open these doors. He 
had thus an opportunity of getting to the garden if he 
pleased. The change of bed was made on the 17th, two 
days after the murder; and inquiry was made into the reasons 
for it. Another monk, called Brother Luke, was moved into 
the room into which Leotade was moved on the 17th. 1 It 
would appear that the two had previously slept each in 
a room by himself, but the reason given for their being 
removed into the room behind the dormitory was that Brother 
Luke was frightened at tl>~ crime, and did not wish to sleep 
alone. It was, in~ef'·~ ~ irregularity to allow a. monk to 
do so. Upon t' ~e flaccusation remarks that it is 
difficult to sev" .. an of Brother l,uke's age could be 
alarmed by· , crime as the one committed on Cecile 
Combettes, a~, it adds :-:-" The futility of these reasons 
.. suggests the existence of more' serious ones, which the 
.. director hides from justice. We must see in this (iZ taut 
" '!I 'Voir) a measure of internal discipline, destined to isolate 
.. from the other m~mbers of the community a brother stained 
.. with a double crime." Oue objection to this is that the 
measure consisted in removing the person supposed to be a 
criIninal from a room where he slept alone in an isolated 
situation, to a room where he slept with another person, close 
to the principal dormitory of the establishment. The sug­
gestion was, therefore, not only very harsh, but absurd and 
contradictory. 

This was the case against Leotade, as it was established 
by other evidence than hil!l own statements on interrogation: 
the principal items added to it by that process consisted of 
differences between the accounts which he gave at different 

1 Cf. ade d'accusation, p. 66; evidence of Irlide. p. 199; evidence of Luc, 

p.244. 
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TRIALS. times of the way in which he had spent his time on the 
morning in question. The exact date of his apprehension 
does not appear, but it appears to have taken place some 
time in April, .and from that time till his trial in the follow­
ing February he appears to have been constantly examined, 
cross-examined, and re-examined, and confronted with other 
witnesses, always in secret. 1 At the trial, after the acte a: accu­
sation had been read, and the President had pointed ont to 
him the manner in which it bore upon him, he was again 
cross-examined at great length, and the argument for the 
prosecution was that he must be guilty because his answers 
on different occasions were in some degree inconsistent, and 
because on one or two points he was contradicted by other 
witnesses. The chief inconsistencies in his answers related to 
the way in which he disposed of his time on the day in ques­
tion. His final account of the matter was that he went to mass 
on getting up, and came out at eight or a quarter-past eight; 
after mass he went to the pensionnat, and thence to another 
part of the monastery. He stayed there from nine to half-past 
nine, and then breakfasted. After this he gave the pupils 
some things which they wanted, and he then finished a kttre 
de conscience to his superior at Paris. He gave the letter to the 
director of the establishment at about a quarter-past ten, and 
then went through various other occupations, which he enume­
rated at length. A great point made against the prisoner was 
that he did not mention his lcttre de conscience, the writing 
of which took up half an hour, from a quarter to ten to a 
quarter-past ten, when he was first examined on the subject, 
and that in all his numerous examinations he mentioned it 
only once before his trial I A commission was sent to Paris to 

examine the superior to whom the letter was ·addressed, and it 
appeared from his evidence, and also from that of the clerks at 
the diligence office, that a parcel was sent on the 15th April from 

I Pp.81-105. , P.243. 
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Toulouse to the superior at Paris, that the superior received TRIALS. 

it in due course, and that it contained a letter from Leotade. 
To an ordinary understanding this would appear, as far as it 
went, to corroborate Leotade's account. The corroboration 
would, indeed, be of little importance, because it would prove 
nothing as to the time when the letter was written, which was 
the important point; but the President cross-examined the 
prisoner upon it with great severity, suggesting that, notwith-
standing the solitary confinement (le secret) in which he had 
been placed, he had contrived to learn this fact from the 
monks, and had altered his evidence accordingly. lit would 
seem, however, that the concert between them, if there was 
one, was not complete; for the director of the establishment; 
Brother Irlide, said that Leotade gave him his lettre de c01~-

IJcience about nine, after which he sent him to the infirmary 
to wait upon a boy who had the scarlet fever. It must be 
observed that Leotade was not contradicted on this matter. 
As far as the evidence went it confirmed his story. The 
argument for the prosecution would seem to have been that 
the statement must be false, because it was not made at once, 
and that, if false, the motive for the falsehood must have 
been to conceal the fact that the time was really pa..,sc~ in 
committing the murder. 

Another point in his interrogatory related to his shirt. 
The President read over the interrogatory of the 15th of May. 
The effect of it was that he had not changed his shu"t on the 
~aturday; that he had given the clean shirt to the monk who 
managed ~he infirmary, and that he had pointed out to the 
doctor who examined him on the 18th that his shirt was 
dirty. II The acte tfaccusation declares that on all these points 
he was contradicted, but there was only one contradiction. 
S The doctor said he had remarked that the shirt was not 
dirty, but he remembered nothing about the conversation; and 
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TRIALS. the infirmary monk declared only that he did not remember 
receiving back the shirt. 

lAnother alleged contradiction extracted by the interrogatory 
was, that Leotade said on one occasion that a pair of drawers 
he had worn would be found in his breeches, when, in fact, 
he had them on. He explained this by saying that he was 
confused at the accusation. 

2 Leotade was also interrogated at great length as to 
whether he had been with Jubrien in the passage at the time 
mentioned by Conte. He positively denied it. When first 
he was questioned on the subject, he said he did not recollect 
having been there; but when Conte described their position, 
dress, &c., circumstantially, both Leotade and Jubrien declared 
that it was not so; and Leotade added that he had not been 
in the noviciat during the whole day. 

S Lastly, on being asked whether he had told the brigadier 
of -gendarmerie that he ~ad made certain footmarks in the 
monastery garden, he said he had not. He was somewhat 
roughly cross-examined about this; but he was right, and 
the President wrong. 4 The acte d' acf:USation charges such a 
conversation, not with the brigadier. but with one of the 
doctors, Estevenet, who said in his evidence: .. On seeing 
rc the footmarks, Leotade said, Probably some of our monks, 
.. with the gardener, have made the footprints." Leotade 
admitted that he might have said this, though on a different 
day from that mentioned at firsj; by the witness, and the 
witness owned that he might be mistaken as to the day. 
This shows at once the harshness and inaccuracy both of the 
judge and of the acte tl accusation. 

These were the principal points in the case against Leotade. 
There were several others, for some sort of issue was raised or 
inference suggested upon almost every word that he said, and 
upon every trifling discrepancy that could be detected between 
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his answers in any of his numerous interroga.tories. Assuming 
that Conte spoke the truth, and taking every item of the 
evidence to be proved in a manner most unfavourable to him, 
it appears to me that .there was barely a case of suspicion 
against him. The fact that he saw the girl in the passage 
proves no more than a possibility that he might have com­
mitted the crime. The marks IIond the fig-seeds on the shirt 
are the strongest evidence in the case; but the proof that 
he wore the shirt is altogether unsatisfactory. The incon­
sistencies in his accounts of the way in which his time was 
passed are trifling in the extreme. The only wonder is that, 
when kept in solitary confinement for many months, and in­
terrogated every day, he did not fall into many more. Two 
of his observations on this subject are very remarkable. On 
being closely pressed to give a reason why he did not mention 
his'lettre de conscience earlier, he said, "It is because the 
II judge of instruction and the ProfJUreur-General treated me 
" as a man who could not be innocent--they browbeat me 
" (violentaient), they tortured me; it was not till I came to this 
.. prison that I found a judge and a father. You, M. Ie Presi­
.. dent--yes ! you alone-have not tonnented me. 1 The others 
" treated me as a poor wretch already condemned to death." 
II At the close of the proceedings, on being asked whether he 
wished to add anything to his defence, Leotade observed, " I 
.. declare that I have not lied before justice. There is nothing 
" but sincerity in my words. If there are some contradictions 
.. in my deposition, it is owing to the solitary confinement 
.. (le secret) which I have undergone. Ah! gentlemen, if 
" you knew what solitary confinement is I Yesterday I saw 
" a scene which pained me. I saw a man who was being 
" brought out of solitary confinement to hear the mass-it 
" was terrible I-he was as thin as a skeleton. How he must 
" have suffered! " 

1 P.87. 9 P. 859. 
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The President ridiculed the notion of these tortures, but 
his own conduct showed that they were both possible and 
probable. His interrogatory is full of rebukes and sneers 
which, to a man on trial for his life, are most indecent. 1 For 
instance, he asked Leotade if he ever saw workwomen at 
Conte's. "Leotade. Not as far as I remember. President. 
"Stay. You already employ an expression which indicates 
"reticence." So, again: "I pass to your interrogatory of the 
" 3rd of May, and there I find a series of contradictions and 
., reticences." 2 So, "Brother Irlide will be examined directly. 
" He will remember, he will admit, that you have had several 
"communications with the establishment, and especially 
.. with him." (When Irlide was call6d he was never ques­
tioned on the subject.) .. You would do better, perhaps, to 
" confess the truth." 3 Again, Leotade explained a mistake by 
saying that he was troubled at the accusation. The President 
said: " This time, at all events, your trouble is not referred to 
" the pretended violence of which you say you were the victim. 
" That is better." 

As for the judge of instruction, his own account of his 
proceedings supersedes all criticism: 4 Mter a long exami­
nation, the President said: "I will now profit by your 
"presence here to ask you whether you do not think it 
" pr.oper to tell us, in order to throw as much light as possible 
" on this debate, those facts which are not introduced into 
"proces-verbaux, but which are not unimportant to judges 1 " 
.. Judge of Instruction. You mean the impressions which 
" have resulted from my unofficial." (en de~01's de mes fonctionsJ 
" conversations with the accused 1 I often went to see the 
" accused, to persuade him to submit patiently to his long 
.. detention, and also to try to inspire him, as is my duty; 
f< with the thought of making sincere and complete con­
"fessions. I generally found Brother Leotade kneeling lU 

1 P. 81. ~ .P. 89. s P.92. , P. 266. 



Leotode's Cose. 

" prayer in hiS chamber, and appearing so much absorbed in 
.. hiS meditations that he did not perceive my arrival, and 
.. that I was obliged to speak first to get a word from him. 
" He got up, and then long conyersations between us began . 
.. I made every effort to make him see that, in a religious 
,. point of view, the way to expiate his crime was to tell the 
.. whole truth to justice. One day he said to me, 'Yes, I 
/, understand; and accordingly, if I had been guilty, I should 
.. have already thrown myself at your feet: 'My God!' said 
II I, 'you must not exaggerate your crime; it is, no doubt, 
.. 'enormous; but human justice takes everything into account 
" • Perhaps they will think that you acted in one of those 
.. 'movements of accidental fortuitous passion when reason 
.. , yields and the will almost disappears. God, who appreciates 
" • all, will inspire your judges, and .they will measure equitably 
.. 'the proportions of your crime.' He listened with great 
"attention, and looking at me fixedly, said, 'Admit for a 
.. , moment ••. but death.' ' Well,' said I, 'who knows that 
If 'the perpetrator of the first crime was the perpetrator of the 
.. 'second 1 The girl may have thrown herself down. The 
.. , death may have been ~cidentai: He reHected, and then 
"said, 'No; I am not guilty: However, if I must say all I 
" think, I thought, and I still think, Leotade was on the point 
.. of making a confession." 

.. Presid.ent. What sense did you attach to the words, 'but 
"'death'?" 

.. 'Oh, my God!' I thought he meant to say, 'if they 
" 'excuse the first crime, will not they be inexorable for the 
"'second I'" 

Upon thiS, says the report, " Leotade energetically protests 
" against the, sense put on his words." 

To a mind .accustomed to EngliSh notions of justice, these 
artful attempts· to entice the prisoner into a confession, 
mixed as they are with suggestions which are palpably 
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TRIALS. false-like that about the girl having caused her own death 
-are unworthy, not merely of an officer of justice, but of 
any man who has honqur enough to refuse the functions of 
the vilest prison-spy. It is viewed differently in France. 

\ 

1 The advocate of the partie civile used this incident as 
follows, without reproof: "Will you appeal, Leotade, to yOUI' 
"demeanour-to your demeanour before Dr. Estevenet, who 
"remarked 'your trouble and your incoherent words, or 
"before the judge of instruction, when, pushed by remorse, 
"you were on the point of confessing 1 Well, I demand . 
" that confession from you now. I adjure you in the name 
" of all that is most sacred; I adjure you in the name of 
"this family, in tears, for whom I speak; I adjure "you in 
"the name of this wretched girl, on whom the tomb is 
" closed; I adjure you in. the name of religion, of which 
"you are one of the representatives, speak, confess .••. ! 
"He is silent. He is the criminal. Human justice is 
"about to c~ndemn him, as. a prelude to the sentence of 
fC Divine justice." What would he have said if Leotade had 
confessed? 

Leotade was found guilty, with extenuating circumstances, 
and sentenced to the galleys for life; he died there after two 
or three years' confinement. It is obvious that, if guilty at 
all, he was guilty of one of the most cruel and treacherous 
crimes on record; and it is difficult not to believ~ that the 
extenuation was rather in the evidence than in the guilt. 

I have attempted to extract the pith of this case from 
the long, intricate, and yet imperfect report of. it; but in 
order to do so I have passed over a vast mass of evidence 
by w hic1:~ the case was swollen, to unmanageable and· almost 
unintelligible proportions. It will, however, pe necess;;Y 
to give a general description of itS character in order to show 
the practical result of doing without rules of evidence, and 
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investigating to the bottom every collateral issue which has TRIALS. 

any relation, however remote, to the question to be tried. 
The case affords numerous illustrations of this, which it 

would be tedious and useless to describe in detail. A few 
may be referred to for the sake of illustration. The acts 
d'accusaticm is divided into two main parts; one intended to 
show that the crime was committed· in the monastery, and the 
other intended to SIIOW that it was committed by Leotade. 
The first point was dwelt upon much more fully than the 
second. The monks were of course anxious to free them­
selves from the charge that their establishment had been the 
scene of rape and murder, and tried to find evidence by 
which it might be shown that the crime was committed 
elsewhere. With this object they made inquiries amongst the 
other persons who had been in the corridor when Conte and 
his two servants arrived. 1 It appeared that some young men 
were at that very time in the parlour which opened out of 
the corridor; and shortly after the arrest of Leotade "a 
.. deposition," says the acte d' accusaticm, "which tended to give 
" a different direction to the procedure had heen announced 
.. through the newspapers." It was said in effect that a lad 
of the name of Vidal, who was one of the party, had seen 
the girl going towards the door to go out. This was a mere 
newspaper paragraph. It did not even appear that the monks 
were in any way connected with it, but "the judge of in­
.. struction prepare? to receive this deposition and to provide 
.. means for checking it." 

Vidal and Rudel were accordingly examined, and it ap­
peared from their account that they had been sent for by the 
director of the monastery, to see whether they could prove 
that the girl had left it. Both of them said at first that they 
had not seen the girl go out; but on a second visit to the 
monastery, and on being shown the place, Vidal" thought that 
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" he could remember that he seemed to have seen the girl pass 
" behind bim, though he could not say he had seen her go 
.. out, as at the moment he had his back towards' the street." 
1 Rudel, three novices, Navarre, Laphien, and Janissien, and 
the porter, who were all with Vidal at the time, are said in 
.the acte d'acc1£sation to have said that they had not seen the 
girl. The acte d' accusation accordingly declares that .. the 
." COU9·t has not hesitated to declare that Vidal's deposition is 
." unworthy of credit." Instead of leaving it to the prisoner 
,to call hini if he thought fit, he was called by the prosecution 
for the purpose apparently of being contradicted. I His first 
observation on giving his evidence was: "When I was called 
" before the judge of instruction I said that I thought I had 
" seen this young girl in the neighbourhood, but some days 
.. afterwards I saw and was persuaded that that was impossible." 
This of course destroyed any value which his evidence might 
have had in favour of the prisoner, but this was far from 
satisfying the prosecution. They went at length into the 
question how he came to say that he thought he had, 
seen the girl. He then said that the monks had succeeded 
in persu8.ding him that he had really seen her, and that 
they held a sort of rehearsal' in which the persons who 
had been present were put in the positions which they 
had occupied in the corridor, and discussed the evidence 
·which they were to give. They afterwards went upstairs into 
another part of the convent, and the~e consulted on it 
further. Vidal deciared that he allowed himself at these 
-«<onferences to be persuaded into saying that he thought he 
had seen the girl go out, though he also stated that he said 
he thought he had seen. her in the first instance, and before 
any persuasion at all. 

This was represented on the pali of the prosecution as 
organized perjury, and every effort was made to make Vidal's 
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evidence go to that length.· 1 For· instance, the President· T~IALS. 

said: .. Did not they reason like this-did not they say . 
.. • The girl must have passed at this instant, and you will 
.. • say that you saw her slip out as the chaplain entered;' 
.. and did Dot they add, • that will agree perfectly with the 
.. • deposition of Madeleine Sabatier, who will say that she 
., 'met the girl near la Moulinade' 1 

.. Vidal. No, sir; Mau.eleine Sabatier was Dot mentioned . 

.. President. Well, but as to the rest, did Dot they reason in: 
.. this way 1 

.. Vidal. They asked me if I had seen the girl go out, and 
" I said it seemed so to me . 

.. President. That is,· to please them (par c()7nplaisance) you 
OJ said you would say that it seemed so 1 

.. Vida'!. No. I had already said that it did seem so .to me." 
The two directors, Irlide and Floride, were also examined 

upon this point. I They both admitted that they had talked 
over the matter with Vidal, but declared that Vidal posi­
tively asserted that he had seen the girl go out; and that· 
they told him to tell the truth. 8 There was, however, a con­
tradiction between Vidal and Floride as to the place where 
the conversation took place; Vidal said it was in a place called 
the Procwre. Floride at first denied it, but another monk 
confirming Vidal, he· admitted that it might have been so. 

The other persons present in the corridor said that the chap­
lain calOe hi while they were talking, and in this the chaplain 
to some extent confirmed them, and three of them swore that 
they saw something or some one pass by the door as the chap­
lain came in. 4. The porter said that after Conte came in, he 
let out the servant Marion, and he then went up with Conte 
to the director, that on coming down again he saw several 
monks in the passage, but he did Dot observe whether or not 
the girl was there, and that he afterwards opened the door 
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TRIALS. for the chaplain. From the way in which llis evidence was 
given it is difficult to state shortly its effect, but the general 
l'esult of it was that he wished to show that the girl might 
have left the convent without his seeing her, whilst the 
President cross-examined him with great strictness and 
asperity to show that he must have seen her if she had 
left it. Jubrien, whom Conte said he saw with Leotade, 
was examined at great length aud with frequent rebukes, 
He asserted that he was not with Leotade at the time and 
place mentioned, but he appears to have replied to almost 
every other question on the subject, that he did not remember 
or could not tell. The report is considerably abridged, but it 
indicates that J ubrien's deposition ran into a sort of argument 
between himself, the prisoner, the President, and the Procureur­
General, of which it is difficult to form any distinct notion. 

From the way in which the whole of this evidence was 
taken it was put before the jury in an inverted order, and a 
great part of it was utterly irrelevant. The question was, 
whether Leotade had murdered the girl in the convent. If 
Vidal could prove that she left it, the case was at an end. 
His first answer showed that he could not prove that, and it 
also showed that he was either too weak or too false to be 
trusted at all, because it contradicted his previous deposition. 
To show that be had been tampered with was altogether un­
important even if it were true, for Leotade was in prison 
and could not tamper with him, and he could 'not be re­
sponsible for the indiscretion or even for the dishonesty of 
unwise partisans. There was, however, no evidence of any 
subornation except Vidal's own statement, and as the case 
for the prosecution was that he was weak and dishonest, his 
statement was worth nothing. It WaS contradictory to say 
that when it made against the prisoner it was valid, and when 
it made in his favour it was worthless. The other witnesses, 
no doubt, gave their evidence in an unsatisfactory way) QIld. 
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if they had been called by the prisoner to prove his innocence TRIALS. 

by establishing the fact that the girl had left the convent, the 
degree of credit to which they would have been entitled 
would have been very questionable; but to argue that their 
disingenuous way of affirming that the girl did leave the 
convent amounted to proof that she did not leave it, was 
equivalent to affirming that if the partisans of an accused 
person are indiscreet or fraudulent, he must be guilty. The 
fair result of the whole controversy seems to be, that it was 
not proved on the one hand that the girl did leave the con-
vent, and that it was not proved on the other that she could 
not have left it unnoticed, though it does not seem probable 
that she could. 

The intricacy and clumsiness of the way in which the 
evidence was given is indescribable. Vidal was recalled seven 
times, and was constantly confronted with the other witnesses, 
when warm disputes and contradictions took place. Every 
sort of gossip was introduced into the evidence. For instance, 
a witness, Evrard, said that Vidal had told him that he had 
seen the girl talking to two monks. Vidal, on being asked, 
said, he had not seen anything of the sort, nor had he said 
so. 1 Evrard maintained that he had. Vidal declared that 
Evrard had retracted his statement on another occasion. 
Evrard owned that he had retracted because one Lambert had 
threatened him, but declared that, notwithstanding this, it 
was true, and that Vidal had told the same story to the 
Procureur du Roi at Lavaur. Hereupon the Procureur du 
Roi of Lavaur 2 was sent for. He said that Evrard had told 
him that Vidal had said that he had seen the girl speak 
to two monks, and one of them make a sign to her; that 
Evrard came back next day, and said that his evidence was 
all false; that he returned in the evening and said it was 
true, and the retractation false, and that Lambert had 
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threatened him. Hereupon the Procureur sent for Lambert, 
who said Evrard was a liar. LastIy, upon being asked 
whether or not he thought Vidal had said what Evrard said 
he said, the Procureur answered," I do .not know what to 
" think," on which the President answered,_" No more do I." 
This is a good instance of the labyrinths of contradictions 
and nonsense which have to be explored if every question is 
discussed which is.in any way connected with the main point 
at issue. 

I will mention one more illustration of the same thing. 
Conte, upon whose assertion that he had seen Leotade in 
the passage all this mass of evidence was founded, was 
himself suspected, and the prosecution at once" explored his 
cc whole life with the greatest care." 1 They found out that 
seven years before he had seduced his wife's sister, and a 
bookseller named Alazar, I to whom she was engaged, was 
called to prove that he had broken off the engagement in 
consequence, and to produce a letter from her (she had been 
dead six years), excusing her conduct. Hereupon Conte 
wished to give his version of the affair, but the President at 
last interfered. cc Non Dieu !" he exclaimed; "au. cela nous 
"tltenera-t-ill" The question should have been asked long 
before. 

The evidence of Madeleine Sabatier, already alluded to, was 
another instance of one of these incidents, as the French call 
them. Early in the proceedings, and long before the trial, she 
declared that on a day in April-she could not say which day, 
but she thought the 8th or 9th (i.e. a week before the murder) 
-she had seen the deceased standing at a window in a house 
not far from the cemetery. " It might be questioned," says 
the acte d'acC'ltsation, II whether the day when Sabatier said 
.. she saw Cecile was the 15th," which is certainly true, as she 
said herself she thought it was the 9th; .. but other facts, 
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II still more peremptory, demonstrate the lie of tIle witness." TRIAI.S. 

There is a wonderful refinement of harshness in arguing that 
a witness must have been suborned to commit perjury, because 
something w\lich she did not say might have been of use to 
the prisoner, and would have been a lie if she had said it. 
1 The acte then proceeds to prove that Sabatier's story was alto-
gether false, if it asserted that the girl had been seen at the 
place mentioned on the 15th, and in a particular dress, &c. 
Under tllese circumstances the natural course would have 
been to leave this :woman and her story out of the case, 
or to allow the prisoner to call her if he thought proper; 
but it appears to llave been considered that, if she were 
called for the purpose of being contradicted, the exposure 
of ber falsehood would raise a presumption that sbe had 
been suborned by persons who were aware of Leotade's guilt. 
She was called accordingly, and repeated ber deposition, which 
was tben contradicted by six other witnesses, some of whom 
got into supplementary contradictions amongst tbemselves. 
Sabatier was committed on the spot for peIjury. 

Another large division of the evidence had reference to 
certain footmarks discovered by the brigadier of the 
gendarmerie in the monastery garden. A monk, called 
Laurien, the gardener, said he had made them; and the 
brigadier and he contradicted each other as to the cir­
cumstances of a conversation between them on the subject. 
As Leotade bad nothing whatever to do with the conversation, 
and as no attempt was made to connect him with the 
footmarks (except to the extent already mentioned), tbis 
was altogether irrelevant. It might bave some tendency to 
show that one of the monks wanted to make evidence in 
favour of his convent, bllt it bad no tendency to show the 
prisoner's guilt. Laurien, however, was committed to prison 
for peIjury, and strong remarks were made on him. It 

1 Pp. 154-155. 



342 

TRIALS. 

Leotade's Case. 

is impossible not to see that the arrest of two witnesses 
favourable to the prisoner on the ground of perjury, simply 
because their evidence was contradicted by other witnesses; 
must have prejudiced the case for the prisoner fearfully, and 
terrified ,every witness whose evidence was favourable to 
him. The effect of this was obvious in Vidal's case. When­
ever he seemed disposed to say that he thought the girl 
had left the convent he was threatened with arrest, and 
when so threatened he immediately became confused and 
indistinct. 

A single illustration will show the brutal ferocity with 
wbich witnesses are liable to be used if their evidence is 
unwelcome to the authorities. A man named Lassus, 1 having 
given evidence to prove an alibi for Leotade, the Procureur­

General made the following observation on him: "To com­
"plete your edification, gentlemen of the jury, as ~ this 
" witness, we think we ought to read you a letter from his 
" father, which will enable you to judge of his morality. The 
"presence of this witness at the trial is the height of im­
.. morality: it proves that not merely have they abused 
" religion, but they have gone so far as to practise with vice. 
"To produce such evidence is the last degree of depravity 
"and baseness." This appears to have roused at last the 
counsel for the prisoner, who began: "If such anathemas as 
"these are kept for all the prisoner's witnesses--" The 
President, however, interrupting him, observed: "In con­
" science, this witness deserves what he has got." 

A third series of witnesses was produced to rebut the 
possible suggestion that Conte had committed the crime, by 
establishing an alibi on his part. There appears to have 
been no reason to suppose he did commit it, except the 
suspicion which crossed the mind of the authorities in the 
first instance. 
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Many other witnesses were called to give an account· of all 
sorts of rumours, conjectures, and incidents, which appear to 
have no connection with the subject. For instance, 1 Bazergue, 
a trunk-maker, declared that, when he heard that the girl was 
missing in the convent, he told his informant that if Cecile 
had entered the monastery, she would not leave it alive. "I 
.. had," he said, "1\ sort of presentiment; and I added that, 
" if she had remained, their interest alone would be enough 
"to prevent her from being allowed to leave it alive." 
" This," said the President, "may be called a rather prophetic 
" appreciation if the fact is true." I Muraive,a painter, said 
that on the 20th April a man bought some rose-coloured paint 
of him, burned his face with a lucifer match, and rubbed the 
paint on it, so as to disguise himself. "J'ai mon idee," said 
the witness, "he was a monk in disguise." 8 M. Guilbert, who 
had kept a journal for twenty-nine years of everything that 
occurred in Toulouse, produced it in court, and read an entry 
to the effect that the body of a young girl had been found, 
and that there were many rumours on the subject. ~ Another 
witness saw some cabbages trampled on in a garden. 

A number of witnesses for the defence were called, of 
whom some proved an alibi on behalf of L~otade, and others 
on behalf of Jubrien. The evidence as to L~otade was that 
he was engaged elsewhere in the convent at the time when 
Conte said he saw him in the corridor. The evidence as to 
Jubrien was, that he went from the conidor to the stable to 
sell a horse to a man named Bouhours, who was accompanied 
by Saligner. 6 Bouhours declaring that he had seen Vidal and 
Rudel, who declaring that they had not seen him, be was im­
mediately arrested. This part of tbe evidence is given in 
such an unsatisfactory manner in the report that it is difficult 
to make much out of it. 6It appears, however, that Jubrien 
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TRIALS. himself never mentioned the sale of the horse, and that ,he 
had declared that he had never been in the stable at all. 

I do not pretend to have stated the whole of the evidence 
in this case. It would be almost impossible, and altogether 
unimportant to do so; but this account of the trial seems to 
be correct, as far as it goes, and is sufficiently complete to 
give some notion of the practical working of the French 
system of criminal procedure. 



lTRE .AFFAIR OF ST. CYR. 

IN June, 1860, Jean Joanon, Ant.oine Dechamps, and Jean TRIALS. 

Frangois Chretien, were tried at Lyons for the murder of 
Marie Desfarges; the murder and rape of her daughter-in-law, 
Jeanne Marie Gayet, and her granddaughter, Pierrette Gayet; 
and the robbery of the house in which the murders and rapes 
were committed. The wives of Dechamps and Chretien were 
tried at the same time for receiving the goods stolen from the 
house. The trial began on the 7th of June, and on the 12th it 
was adjourned till the following session, which began on the 
10th of July. On the 15th of July, it ended in the conviction 
of Joan on, Dechamps, and Chretien, all of whom were con­
demned to death, and executed in pursuance of their sentence. 
Chretien's wife was convicted of receiving, and sentenced to 
six years' reclusion, and Dechamps's wife was acquitted. The 
circumstances were as follows :-

2 Marie Desfarges, an old woman of seventy, lived with her 
daughter-in-law, Madame Gayet, aged thirty-eight, and her 
granddaughter, Pierrette Gayet, aged thirteen years and three 
months, in a house belonging to Madame Gayet, at St. Cyr­
au-Mont-d'Or, near Lyons. The family owned property worth 
upwards of 64,000 francs, besides jewellery and ready money. 
Thlly lived alone, and had no domestic servant, employing 
labourers to cultivate their land. On the 15th of October, 1859, 

1 The authority quoted is a report of the trials published at Lyons in 1860, 
and apparently edited by M. Grand, an advocate. It is in two parte, 
separately paged, referred to as I. and II. 

t .leU d'accusation, I. 14. 
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TRIALS. their house was shut up all day. On the 16th, it was still 
shut, and Benet, a neighbour, being alarmed, looked in at the 
bedroom window. The beds were made, but the boxes were 
open, and the room in great disorder. On going downstairs, 
the three women were found lying dead on the kitche~ floor. 
The grandmother had contused wounds on her head which 
had broken the skull, and one of which formed a hole 
through which a person could put his finger into the 
brain: besides this, her throat had been chopped, apparently 
with a . hatchet. The mother was stabbed to the heart, 
and had a second stab on the right breast. She had also 
an injury which had parted the temporal artery in front 
of the right ear, and bruises on the arm. On her throat 
were marks of strangulation, such as might have been 
made by a knee. The daughter had a contused wound on 
her thumb, and a stab to the heart, which might have been 
produced by the same instrument as that which had been 
used against her mother. The bodies of the mother aIld 
daughter showed marks of rape. There were two wooden 
vessels near the bodies which contained bloody water, as if 
the murderers had washed their hands. The house had been 
plundered. 

Of the three prisoners, Dechamps and Chretien were 
relations of the murdered women. Chretien's mother-in-law 
was the paternal aunt of Madame Gayet, and Chretien acted 
as her agent and trustee (mandataire). Dechamps is stated 
to have claimed an interest in the inheritance j' it does not 
appear in what capacity. 1 Joanon was no relation to any of 
them, but he had been in the employment of Madame Gayet 
as a labourer, and had some years before made her an ~ffer 
of marriage. Madame Bouchard, who made the offer for him, 
said that Madame Gayet refused, "saying that she did not 
" wish to unite herself with the family of Joanon, and that she 

1 II. 54. 
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., thought Joanon himself idle, drunken, and gluttonous." It 1"RIALS. 

appears, however, that Madame Bouchard did not consider the 
refusal final, as she told Joanon that the marriage might come 
about after all. 1 ~t also appeared that he continued in the 
service of Mada.me Gayet, as his advocate stated, for as much 
as two years. I The acte tfaccusation says that, after the 
refusal, his mistresses sought an opportunity of discharging 
him; but this is not intelligible, for they might have done so 
at any moment without giving a reason. 

A good deal of evidence was given to prove that, in coo,­
sequence of Madame Gayet's refusal, Joanon had expressed 
ill-will towards her, that she and her daughter had expressed 
terror of him, and that his general character was bad. None 
of it, however, was very pointed. The principal evidence as 
to Joanon's expressions was, 3 that he said to a woman named 
Lhopital, "These women make a god of their money; but no 
" one knows what may happen to women living alone." This 
was seven months before the crime. ' He told a man named 
Bernard, about eighteen months before the crime, that he had 
taken liberties with Madame Gayet, of whom he used a coarse 
expression, 5 but tbat she resisted him j 6 and he said something 
of the same sort to Madame Lauras. 7 He also said to Ber­
thaud, "I made an offer of marriago to the widow Gayet: she 
" refused; but she shaI1, repent it," using an oath. 8 A woman 
named Delorme came into Madame Gayet's house four, years 
before the crime. She found her crying, and her cap in some 
disorder. She made a sign, for her to stay when she was 
about to' leave. All this comes to next to nothing. 9 The 
evidence that the Gayets' went in fear of Joanon is thus 
descr'ibed in the acte tf aclYUSation: "The Gayets were ~nder 
"no illusion as to the bad disposition of Joanon towards 
"them. Timid, and knowing that the man was capable of 

I II. 120. 
B I. 76. 

2 I. 17. 
7 I. 78. 

I I. 65. 
8 1.78. 

• I. 74. 
9 1.17 

D II. 55. 
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TRIALS. " everything, they hardly dared to allow their most intimatfJ 
" friends to have a glimpse of thei1' suspicions. Pierrette, being 
" less reserved, mentioned them to several phsons" It was 
hard on the prisoner to make even the silence of the murdered 
women evidence against him by this ingenious suggestion, 

There was little evidence that Madame Gayet ever com­
plained of him. lOne witness, Ducharme, said that, eight 
days before the crime, she told him of her vexations at 
Joanon's nocturnal visits and annoyances, and added, that he 
advised her to apply to the mayor or the police. 2 The Pre­
sident also said, in Joanon's interrogatory, that Madame 
Gayet had complained to the mayor of the commune of his 
annoying her. 3 The mayor himself, however, said that when 
she was at his office on other business she was going to talk 
about Joanon, but had said only Il m'enn~tie, whim the con­
versation was interrupted. The girl Pierrette had made 
some complaints. She told one witness that Joanon climbed 
over their walls and frightened them aU, except her mother. 
It so happened that this witness was for once asked a ques­
tion in the nature of cross-examination: 4 " Was it a serious 
" alarm, or merely something vague, that Pierrette expressed 1 " 
" Not precisely" (i.e. not precisely serious);" she said, only 
" that they feared to be assassinated some day, without re­
" ferring these fears to J oanon. However, they were afraid 
" of him." This shows the real value of gossip of this sort. 
6 Pierrette told another witness, Dupont, that they were afraid 
of being murdered. 6 A girl called MarieVignat, who was 
intimate with 'Pierrette, said that Pierrette told her also 
that she was afraid of being aSsassinated. "The evening 
.. before the crime, I said to her, 'Good-bye till to-morrow." 
"She answered, C We cannot answer for to-morrow. You 
cc C sometimes come to see us in the evening, but you had 
" , better come in the morning-at least, you would give the 

1 II. 59. 2 II. 36. s I. 47. c I. 64. I I. 66. 6 I. 68. 
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• • alarm if we were murdered.''' She does not appear to have TRIALS. 

said that she feared Joanon would murder them; but she 
spoke strongly against him to Marie Vignat. 1 She said: "It 
., is said you are going to marry Joanon. You had better 
" jump into the Saone with a. stone round your neck. He is 
" a. man to be feared. My mother and I are afraid, of him, 
" and we would not for all the world meet him in a road." 

None of this evidence could have been given in an 
English court: but it would, perhaps, be going too far to 
say that it ought to have no weight at all The fact 
that people are on bad terms may be proved quite as well, 
and generally better, by what each says of the other in 
his absence, than by what th'ey say in each other's presence. 
It goes, however, a very little way towards showing the 
probability that a. crime will be committed. It was clear 
that Pierrette Gayet disliked and feared Joanon; but it does 
not follow that he had given her reasonable grounds for fear. 
If she disliked him, and knew that he wanted to marry her 
mother, her language would be natural, enough. Her fears 
of assassination in general prove little more than timidity, 
not unnatural in a girl living alone with her mother and 
grandmother. 

The consequence of these circumstances is thus described 
ill the acte d'aCC1tsation: 2" After.the 16th of October" (the 
date of the discovery of the bodies), .. public opinion pro­
"nounced violently against Joanon. He had fixed himself 
•• at St. Cyr for some years. His house is hardly two hundred 
" paces from that of the Gayets. Though the eldest son of a 
.. family in easy circumstances, Joanon seems to have been, 
"so to speak, repudiated by his relations. His maternal 
.. grandfather, in excluding him from the inheritance by his 
" holograph will, dated February 21, 1857, inflicted on him a 
.. sort of curse, in these words: 'I give and I leave to my 

I 1. 68. ' : 11. 58. 
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TRIALS. " • grandson J oanny J oanon, the eldest boy, the sum of ten 
" 'francs for the whole of his legacy, because he has behaved 
" • very ill.' Signalized by the witnesses as a man without 
" morality, of a sombre, false, and wicked character, Joanon 
" lived in isolation."· '1'he principal witnesses to this effect 
were the mayor and the juge de paw. 2 The mayor said at 
the first hearing, Joanon "was feared, and little liked .... " 
" I never, however, heard that he was debauched." At the 
adjourned hearing, however, he spoke very differently. 3 " Pro 
" Give us some information as to Joanon's morality 1 ...4.. It 
" was very bad at St. Cyr. Twice I heard of follies (niai­
" series) which ended before the juge de paw. He went with 
"idiot girls and women of bad character." The juge de 
paw gave him a very bad character. He owed five francs 
" to the garde champttre, and refused to pay them; he stole 
"luzern, either from avarice, or cupidity, or bad faith; 
" he contested a debt of fifty francs to his baker. I know 
"he was debauched, and reputed to be connected with 
" women of bad character." He also referred to the idiot 
girls. When Joanon was asked what he said to this, he 
replied, 4 " The juge de paw has listened to the scandal (les 
"rnauvaiseslangues) of St. Cyr "-a sensible remark. 

I have given this part of the evidence in detail, because it 
shows what sort of matter is excluded by the operation of our 
own rules of evidence. 

On the 19th of October, J oanon was called as a witness, and 
examined as to where he had been at the time of the crime, 
r< like many others." 6 He said first that he had come to his 
own house at 8.30 P.M., and that he had then gone to a 
baker's. He went next day to the baker, Pionchon, and 
asked him to say that he had bought his bread that evening, 
and had passed the evening with him. This was Pionchon's 
account.at the trial, which differed to some extent from what 

1 I. 17. , I. 59. s II. 47. , I. 95. I I. 77. 
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he had said previously. Joanon said in explanation: "I told TRIALS.-

" him I had made a mistake before the judge of instruction 
"but I did not mean to ask for false evidence." He had, in 
fact, been at Pionchon's the day before. At his next exami-
nation (October 20), he said he might be mistaken as to the 
baker, but that he had been at Vignat's, and had come home 
at 7.30. On the 21st, he said he had stayed at Vignat's 
till 7.30, and then gone ho~e. Madame Vignat and her 
daughter both said he had left about 4. He added, that 
three persons, Mandaroux, Lauras, and Lenoir, must have 
seen him. 1 Mandaroux said he saw him about 5; 2 H. 
Lauras had heard a voice in his house at 7 or 7.15; 8 and 
two women, N oir and Dury, met him thirty or forty yards 
from the house of the Gayets at about 7.30. One of them, 
Dury, heard the clock strike as she passed the house of a 
neighbour. Joanon declared at the trial that it was 6.30 and 
not 7.30 when hemet them. His advocate said that it 
appeared from the evidence of J. L. Lauras that the two 
women, Noir and Dury, left his house, at which they had 
been washing, at 5.45, and that it was 1,748 metres, or less 
than one mile and a quarter, from that house to the place 
where they met Joanon; whence 4 he argued that Joanon 
must have been right. as to the time. The difficulty of 
fixing time accurately is notorious; nor did it in this case 
make much difference. The murder was probably committed 
between 6.30 and 7.30. Joanon's house was only 200 yards 
from the house of the Gayets. Hence, whether he returned 
home at 6.30 or 7.30, he was close by the spot at the time. 

In his interrogatory at the trial, he said he had been at a 
piece of land belonging to him, had returned at nightfall, and 
not gone out again. Hereupon the President said: 5 "You gave 
" a number of versions during the instruction; you make new 
"ones to-day. A. They said so many things to me-they 

1 I. 75. ~ 1.76. I 1. 77; 4 I. 122, 
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TRIALS. " bothered me so dreadfully (ils m'ont si peniblement retourne) 
" that I do not know what I said, ••• " The general result 
seems to have been that, though he did not establish an 
alibi, he did not attempt to do so, for his conversation 
with Pionchon would account for part only of the evening; 
and that, on the one hand, he was close to the place where 
the crime was committed at the time, though, on the other 
hand, he naturally would be th~re, as it was his home. To 
me, the fact that he gave different accounts when he was 
re-examined five or six times over, seems to pI'ove nothing at 
all. A . weak or confused memory, that amount of severity 
in the magistrate which would provoke the exercise of petty 
and short-sighted cunning and falsehood, fright at being the 
object of suspicion, would account for such confusion as well 
as guilt: indeed, they would account for it better. A guilty 
man would hardly have mentioned the persons who saw him, 
and would, probably, have seen the necessity of inventing 
one story and sticking to it. This is a good instance of the 
perplexity which may be produced by putting too great a 
stress on a man's memory. It is more difficult to say what 
was the precise amount of discrepancy between Joanon's 
different statements, and what is the fair inference to 
be drawn froID those discrepancies, under all the circum­
stances, than to form an· opinion of his innocence or guilt 
apart from his statements on this subject. Evidence treated 
thus is like handwriting scratched out and altered so often 
as to become, at last, one unintelligible mass of blots and 
scratches. It shows that too much inquiry may produce 
darkness instead of light. 

Notwithstanding the suspicion thus excited against J oanon, 
he was not arrested, and no further information on the subject 
of the crime was obtained for several months. At last, on the 
14th of February, four months after the murder, Joanon was 
drinkin!! with the (larde clw,1I11let"c of St. Cvr at a cabaret, 
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The garde asked him to pay five francs which he owed him. TRIALS. 

J oanon said, 1" I will give you them, but I must first have an 
.. apology." I answered, "Everyone in the neighbourhood 
.. accuses you." I pressed him, saying, .. You ought at least to 
.. have spared the girl." He answered, "I did my best; I 
.. could not. prevent it; but I will not sign." 

It is in relation to evidence of this sort that cross­
examination is most important. It is quite possible that, 
on proper cross:.examination, a very different tum might have 
been given to this expression from the one attached to it by a 
man who was obviously fishing for a confession. The report 
(like most reports of French trials) is not full, and no cross-· 
examination is given. Another witness, Bizayon, heard the 
same words, and reported them quite differently. .. You would 
.. like to make me talk, but I won't sign." Two others, Gerard 
and Clement, made it a little stronger. Gerard said it was .. 
.. I tried to prevent the crime; " Clement, " I tried to prevent 
" the crime of the Gayet family." Clement also complained 
that Joanon had tried to cheat him of fifty franes by a false 
receipt. 2 Gerard added, that Joanon was pressed with ques­
tions as to the part he had taken in the crime, and that 
he spoke on the faith of a declaration that the prosecution 
against him had been abandoned. a Joanon himself said that 
he said what he did to get rid of the garde, who was plaguing 
him with questions. However this may be, he was imme­
diately arrested, and when before the mayor he obsen-ed that 
he had hetter have broken his leg than have said what he did. 
JoanoD denied having said this, but it proved nothing against 
him. Whether he was innocent or guilty, the remark was 
perfectly true. 

This was the whole of the evidence against Joanon, with 
the exception of the confessions of the other two prisoners, 
obtained under the following circumstances. On the 16th of 

1 I. 61. I 1.79. a I. 62. 
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TRIALS. February, two days after Joanon's arrest, Chretien offered for 
sale, at Lyons, two old gold watches. The watchmaker found 
spots on them, which he thought were blood, and took them to 
the commissary of police. Upon examination it appeared that 
the spots were not blood, but that the watches had belonged 
to the Gayets. Hereupon Chretien was arrested.. He said at 
first that he had stolen the watches, when the property was 
removed after the sale, having found them on the top of a 
piece of furniture. This, however, was contradicted by per­
sons to whom he referred, and his house was searched. On 
the first search there were found 670f., for the possession of 
which he accounted; but on a further search a purse was 
discovered, containing 1,380f. in gold, in a purse set with 
pearls, and various small articles, which were identified as 
the property of the Gayets. Chretien declared that he 
knew nothing of the money, and that it belonged to his 
wife. 

1 She said that at her marriage she had 600f., which she had 
concealed from her husband; that for twelve years past she 
had had a lover (who said he gave her about 120£. a year-a 
sum which the President described as enormous), and that she 
saved on the poultry. She said that as soon as she got a piece 
of gold she put it into this purse, and never took any out. 
She had been married twenty years. On examining the dates 
of the coins, it appeared that 2'20f. only were earlier than 
1839, when she said she had 600f., 200f. between 1839 and 
1852, and 960f. between 1852 and 1859. 2 This ingenious 
argument silenced her. 8 Chretien' had a difficulty in account­
ing for his time. He was seen coming home at eight, and he 
left his work at half-past five. 

As Chretien was supposed to have committed the murder 

1 .. Dans la situation pecuniaire ou vous @tes II raison de vos dettes cette 
.. somme de 120f. etait enorme."-I. 89. -

a Acte d' accusation, t. 22, 23. s I. 90. 
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for the sake of the inheritance, Dechamps was arrested also TRIALS. 

as a party interested in the same way. 1 Some articles are 
said in the acte d'4CfW,sation to. have been found in his 
house, and his father was seen digging in a field, for the 
purpose, as he afterwards said, of hiding a cock and some 
copper articles given him by his son. He also was arrested, 
but, on the cock being found, was set at liberty, and im­
mediately drowned himself. I Dechamps had the same sort 
of difficulty in proving an alibi as Chretien and Joanon, 
and his wife asked a neighbour to say she had seen her 
between five and eight. 8 On searching a well at Dechamps's 
house, a hatchet, such as is used for vine-dressing, was found. 
The handle was cut off, the end of the handle was charred, 
and the head had been in the fire; and Dechamps's wife tried 
to bribe the persons who made the search not to find it. This 
hatchet had belonged to the Gayets, and might have been 
used to make the wounds on the throat of the grandmother 
and granddaughter. It had been seen in the house after the 
murder hidden behind some faggots in the cellar, and had 
afterwards disappeared. It was, no doubt, the height of folly 
in Dechamps to meddle with it; but it was just the sort of 
folly which criminals often commit, and his wife's conduct 
left no doubt that it was purposely concealed in the well. 
This is a case in which the English rules would have 
excluded material evidence. Her statements in his absence 
would not have been admissible against him, but they were 
clearly important. 

Chretien and Dechamps being both arrested, and taken 
to Lyons, Chretien, on the 3rd of April, sent for the judge of 
instruction, and made a full confession to him. The substance 
of it was that the murder was planned by Joanon, out of 
revenge because Madame Gayet bad refused him. That he 
suggested to Dechamps to take part in the crime, on the 

J 1.2(, I I. 25. I 1.82. 
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ground that by doing so he would inh ~rit part of the pro­
perty, and that Dechamps mentioned rthe matter to him 
(Chretien) about a fortnight before thf; crime. Joanon was 
to choose the day. On the 14th of October, at about six, De­
champs fetched Chretien, and they went to a mulberry wood 
close by the house of tbe Gayets, where they found Joanon. 
They then got into the house, wbich was not locked up, and 
found the Gayets at supper. They received them kindly, and 
talked for a few minutes, when Joanon gave the signal by 
crying "Allons," on which Chretien, who was armed with a 
flint-stone, knocked down the grandmother, and killed her 
with a single blow, Dechamps stabbed the girl with a knife, 
and J oanon attacked the mother. Sbe got the hatchet, after­
wards found in the well; but Dechamps pulled it from her, 
on which Joanon stabbed her. Joanon and Dechamps then 
committed the rapes. 1 It is not stated what account he gave 
()f the wounds in the neck. 

On being confronted with Dechamps and Joanon, De­
champs contradicted Chretien; as for Joanon, a remarkable 
scene took place. \I The acte d'accusation says: "As to 
" Joanon, to give an account" (pour Jaire connaUre) "of his 
" attitude and strange words during this confrontation, it 
" would be necessary to transcribe verbatim the proces.IIJerbal 
" of the judge of instruction." (If the jury were to form an 
opinion it would have been just as well to take this amount 
of trouble.) cc After their first confrontation he pretends 
"that he has not seen Chretien, and demands to be again 
"brought into his presence. Chretien was brought before 
" bim several times. Sometimes Joanon declared that }1e 
" did not know the man ;. that be was then speaking to him 
.. for the first time; then he begs to be left alone with him 
" for an hour, that he would soon confess him and make 
" him change his language; sometimes he tries to seduce 

1 1.27. I I. 28. 
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"him, by declaring that he will take care of his wife and TRIALi 

"children, by talking of the wealth of his own family, by 
.. saying that he attaches himself to him like a brother, and 
.. that he wishes to render him every sort of service . 

.. Chretien does not allow himself to be shaken; he recalls 
.. to his accomplice, one by one, all the circumstances of their 
" crime; then Joanon insults him, calls him a hypocrite and 
" a man possessed, antI accuses him of dissembling his crime, 
.. of hiding his true accomplices to save his friends, his re· 
.. lations, and his son; then abruptly changing his tone, he 
" becomes again soft and coaxing; he tells Chretien that he 
.. takes an interest in him, that he does not think him 
"malicious, and he begs him to be reasonable. He talks, • 
" also, of the money of which he himself can dispose; 9f the 
.. services he can render his wife and children, if on his part 
" he will make the confessions he ought to make, whereas 
.. if he causes his (Joanon's) death he will be able to do 
" nothing for him." 

The way in which Joanon behaved on hearing Chretien's 
statement was, no doubt, important evidence either for or 
against him. According to English notions it would be 
the only part of the evidence which in strictness would be 
admissible against him. The degree ill which the French 
system of pro~dure takes the case out of the hands of the 
jury, and commits it to the authorities, is well illustmted by 
the fact, that as far as this most important evidence was 
concerned they had in this instance to be guided entirely by 
the impression of the Procureur·General who drew up the 
acte r£ accusation as to the purport of the procU.verbal of the 
judge of instruction. It is as if an Englishjury were asked 
to act upon the impression made on the mind of the counsel 
fo~ the Crown by reading the depositions. 

At a later stage of the case, the Procureur·General thought 
.fit to read the prods.verbal in full. It is so characteristic 
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and curious that I translate verbatim that part of it which 
describes the confrontation of Chretien and J oanon. 

"Judge of Instruction to Chretien, Do you persist in 
"maintaining that you have no further revelations to make 
" tojustice 1 
.i "...4.. No, sir,' I have no more to say. I adhere to my 
" c:;onfessions, which are the expression of the truth. 

" We, judge of instruction, caused the prisoner J oanon 
"to be brought from the house of detention to our office. 
" Chretien renewed his confessions in his presence, to which 
"Joanon answered only: 'What! Chretien, can you accuse 
" 'me of sharing in this crime l' To which Chretien an­
"swered, with energy, 'YES, YES, Joanon, I accuse you' 
" , because you are guilty, and it is you who led us into 
" , the crime.' 

" The same day, at four o'clock, Joanon, having asked to 
" speak to us, we had him brought from the house of deten­
" tion to our cabinet, when he said only,' I am innocent; I 
" , am innocent: 

" Q. Yet you have been in the presence of Chretien, who 
" recalled to you all the circumstances of the crime of which 
"you were the instigator 1 ...4.. I certainly heard Chretien 
" accuse me, but I did not see him. I was troubled. 

"Q. Your trouble cannot have prevented you from seeing 
" Chretien. He was only four paces from you in my office. 
t:...4.. Still my trouble did prevent me from seeing him. 

"Q. You saw him well enough to speak to him. ...4.. I 
"own I spoke to him, but I did not see him. 

" We, the judge of instruction, had Chretien brought into 
" our office again. 

"Q. (to Joanon). You see Chretien now. Do you recog­
" nize him? ...4.. I have never seen that man. 

"Chretien (of his own accord). Scoundrell (canaille). You 
" saw me well enough in the mulberry garden, and I saw you 
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.. too, unluckily. You -did it all, and but for you I should TRIALS. 

II not be here. 
II Joanon. I never spoke to you till to-day . 
.. Chretien. I have not seen you often, but I saw you 

.. only too well, and spoke to you too much, the 14th October 
"last, in the mulberry garden, in the evening about seven 
" o'clock." 

These answers are very important, and their effect is not 
given in the abstract contained in the acte d'accusation. They 
are an admission by Chretien that he was a stranger to the 
man, on a mere message from whom he was willing as he 
said to commit a horrible murder on his own relations. 

"Joanon. Sir, you will search the criminals and you will 
"find them . 

.. Q. (to Chretien). In what place in the mulberry garden 
"was Joanon? ..4.. In front of the little window outside the 
.. drain of the kitchen, by wh'ch you: can see what goes on 
"in that room. Joanon told us that the two widows, Des­
.. farges and Gayet, were at supper, and pointed out to each 
.. his victim . 

.. Q. What do you say to that, Joanon 1 ..4.. This man 
"wants to make his confession better and more complete; 
.. put us together in the same cell for an hour, and I answer 
.. for it that he will say something else . 

.. Q. Why do you want to see Chretien alone 1 ..4.. Because 
"when I have confessed (con/esse) Chretien, he won't accuse 
" me. That man does not know all the services that I can do 
II to him and his children; he does not know that my family 
.. is rich. poor fellow; he does not know how I attach myself 
"to him like a brother; I will do him all sorts of services, 
.. grant me what I ask to throw light on this affair . 

.. Q. (to Chretien). You hear what he says. ..4.. I hear and 
.. stand to my confession, because it is true. There were three 
.. of us, J oanon, Dechamps, and I. J oanon said that we must 
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" present ourselves to these women as if to ask shelter from 
"the storm " [there was a violent storm at the time], "and 
"that at the word' Allons' which he, J oanon, would give, 
" each should take his victim. 

"Joan01/, (interrupting). I did not say so. (After a. short 
"pause) I was at home. 

"Chretien (in continuation). Joanon, addressing himself to 
"Dechamps said, 'You will kill Pierrette; Chretien, widow 
" , Desfarges; and I take charge of widow Gayet.' 

"Joanon (intelTupting). Allow me, sir, to take an hour 
"with him. I will make him retract. (To Chretien) My 
"lad, you think you are improving your position, but you are 
" mistaken. We can only die once. Reflect; this man wants 
"to save his son, who, no doubt, is his accomplice. 

"Chretien. My son has been absent from St. Cyr for three 
" years, a.nd on the 14th October was one hundred and sixty 
" leagues off: (This has been '~erified by the instruction, and 
"is true.) 

"Joanon. I hope Dechamps will make a better confession. 
"Q. Then you know that Dechamps is guilty 1 " (The 

eagerness to catch at an admission is very characteristic.) 
"A. I said that Dechamps will confess if he is guilty. 

"Q. (to Chretien). Continue your account of the events of 
"the evening of the 14th October? A. After receiving 
" Joanon's instructions we scaled together the boundary wall 
" which separates the court from the mulberry garden, and 
"when we came to the kitchen door. Joanon entered first. 

"Joan01/, (interrupting). You always put me first! 
"Chretien. Dechamps entered second, and I third. .As we 

" entered Joanon said that we came to ask shelter from the 
" storm. The women were at supper; they rose and offered us 
" their chairs. They received us well, poor women. 

"JOOnM. This is all a lie. I was at home. 
"Q. (to Joanon). You have heard all these details, what 
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II do you say to them? A. I take an interest in Chretien, he TRIALS. 

II is not a bad fellow, no more am I: he will be reasonable, 
II and I will take care of his wife and children if he makes 
II such confessions as he ought to make . 

.. Chretien. Scoundrel! my wife and children don't want 
II you for that. 

"Q. If you are innocent, why does Chretien accuse you at 
.. the expense of accusing himself? A. I don't know; per­
"haps he hopes to screen a friend (un des Biens); poor fellow, 
" he thinks he is freeing himself, but he is making his position 
II worse • 

.. Q. Chretien, go on with your story. A. After a. few 
II moments, during which we talked about the storm, Joanon 
II got up, saying, • Al101l.8'; at this signal we each threw 
"ourselves on our victims, as we had agreed in the mulberry 
" garden. I killed widow Desfarges with the stone; the poor 
"woman fell at my feet. Joanon and Dechamps, armed with 
.. a knife, threw themselves on the widow Gayet and her 
"daughter Pierrette. The widow Gayet, trying to save her­
"self from Joanon, took from the cupboard the hatchet whicb 
•• you have shown me, to use it. Decbamps, seeing this, came 
.' to the assistance of Joanon and disarmed the widow Gayet." 
The women were then stabbed and ravished. .. Dechamps 
"and Joanon washed their hands; they then went with me 
.. into the next room, where I took from the wardrobe the two 
.. watches which I afterwards came to Lyons to sell. Joanon 
.. and Dechamps took the jewellery, which I believe they 
"afterwards shared at Joanon's house; as for me, I went 
•• straight home, as I have already told you . 

.. Q~ Well, Joanon, you have heard Chretien; what do you 
.. say to these precise details? A. Chretien can say what he 
" likes; I am innocent. Oh, Mr. Judge, leave me alone an 
• hour with Chretien-I will clear it all up for you over a 
"bottle of wine; he knows .that my family is rich; there is 
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"no want of money; my relations must have left some for 
"me at the prison. Pray leave us alone an hour, I want to 
" enlighten justice." Then he said, "Let Chretien say how I 
" was dressed." 

"Clvl'etien. 1 I can't say, I took no notice." 
This last question is very remarkable. It looks like a 

gleam of common-sense and presence of mind in the midst 
of mad and abject terror; and, the instant that Chretien 
found himself upon a subject where he might be contra­
dicted, his memory failed. Confrontation is in French pro­
cedure a substitute for our cross-examination. The one is as 
appropriate to the inquisitorial as the other to the litigious 
theory of criminal procedure. It is obvious that to a student 
who examines criminals in the spirit of a scientific inquirer, 
confrontation is likely to be most instructive, but for the 
purposes of attack and defence it is far less efficient than 
cross-examination. 

At the trial Chretien was brought up first, the other 
prisoners being removed from the . court after answering 
formal questions as to their age and residence. Chretien 
repeated, in answer to the President's questions, the story he 
had already told in prison. 2 He maintained, however, that 
the purse of 1,380f. was not part of the plunder. Joanon 
was then introduced, and taken through all the circumstances 
of the case. He contradicted nearly every assertiol). of every 
witness, constantly repeating that he was as innocent' as a 
new-born child, at which the audience repeatedly laughed. 
8 Judging merely from the report, it would seem that his 
behaviour throughout, though no doubt consistent with 
guilt, and to some extent suggestive of it, was also con­
sistent with the bewilderment and terror of a man who had 
utterly lost his presence of mind and self-command by a long 
~mprisonment, repeated interrogations, and the pressure of 

1 I. 110-112. I 1.39. 3 I. 42. 
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odium and suspicion. He was treated with the harshness TRIALS. 

habitual to French judges. I For instance, in his second trial, 
he said, .. I am the victim of two wretches. I swear before 
.. God that I am innocent." The President replied, .. Don't 
ot add blasphemy" (un outrage) .. to your abominable crimes." 
2 Dechampil in the same way, though with more calmness and 
gravity, denied all that was laid to his charge. He could not 
explain the presence of the hatchet in his well, or of the pro-
perty in his house. On the night between the fourth and 
fifth days' trial, Dechamps tried to hang hi1Ilseif in prison. 
The turnkey found him in bed with a cord round his neck. 
8 The advocates then addressed the jury; after which Chretien 
was again examined. He then said that the whole of his 
previous statement was false; that he knew nothing of the 
murder; that he had made up his circumstantial account of 
it from what he saw and heard at St. Cyr. He was, how-
ever, unable to give any satisfactory, or even intelligible, 
account of his reasons for confessing, or of his acquaintance 
with the details of the offence. Upon this the Procureur-
General said that, as there was a mystery in the case, he 
wished for a " supplementary instruction" to clear it up, and 
requested the court to adjourn the case till the next session. 
This was accordingly done. 

'During the adjournment, each of the prisoners underwent 
several interrogatories by the President of the Cour a: .Assises. 
Chretien at once withdrew his retractation, and repeated the 
confession which he had originally made, saying that De­
champs had first mentioned the matter to him, that he 
mentioned it once only, and that he had never had any 
communication on the subject with Joanon on that, or as it 
would appear on any other, subject, either before or after 

I II.38. 
I I. 47. For the sake of brevity, I omit the case against the two women. 
I I. 12. ~ II. 71. 
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TRIALS. the crime. Dechamps, on his second interrogatory, began to 
confess. . He said that J oanon had suggested the crime to 
him months before it was executed, that he at the time took 
no notice of the suggestion; that Chretien mentioned it to 
him about a fortnight before the crime, and that on the 
evening when it was committed he came to him again and 
said that the time was come, and that he had made arrange­
ments with Joanon. Dechamps at first refused, but, Chretien 
insisting, II in a moment of madness II he agreed to go. They 
found Joanon in the plUlberry garden, entered the house, and 
committed the crime. 1 Dechamps murdered the grand~other 
with a flint-stone, Chretien the girl, and Joanon the mother. 
A disgusting controversy arose between Chretien and De­
champs on this subject, each wishjng to throw upon the other 
the imputation: of having murdered the girl and committed 
the rape. Dechamps had the advantage in it, as the state 
of his health rendered it unlikely that he should have been 
guilty of the most disgusting part of the offence. !l In one 
of his interrogatories, Chretien admitted that this was so. 
Dechamps declared that Chretien took the money and J oanon 
the jewels, that he got nothing except 15f. SSe., and that 
when he asked Chretien to divide. the plunder with him the 
next day, Chretien refused, saying that he might sue him for 
it if he pleased. Chretien, on the other hand, declared that 
Joanon took the money. Each declaretl that the other cut 
the women's throats with the hatchet. 

s J oanon declared on his interrogatory that he had nothing 
to do with the murder, but that he was passing on his way to 
his own house, and that he saw Chretien Dechamps, and a 
man named Champion, go into the house together. He also 
said that he heard Champion make suspicious remarks to 
Dechamps afterwards. 

At the trial, which took place on the 10th of July, and the 
1 II. 73. I II. 85. I II. 75. 
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following days, the three prisoners substantially adhered to TRIALS. 

these statements, though in the course of the proceedings 
Joan on retracted the charges against Champion, whose inno-
cence, it is said in the acte d:accusation, was established by 
a satisfactory alibi. Little was added to the case by the 
numerous witnesses who were examined. Most of them re-
peated the statements they had made before. The three pri-
Boners were condemned to death, and executed in accordance 
with their sentence. 

There can be no doubt as to the guilt of Chretien and 
Dechamps, though it must be admitted that under our 
system they would probably have escaped. 'fhe only evi­
dence against them was the possession of part of the 
property, and the discovery of the hatchet in Dechamps's 
well. The property, however, might have been stolen after 
the murder, and, as the hatchet was se.en at. the house of 
the Gayets after the crime was commItted, the fact that 
Dechamps stole and concealed it, even if proved, would have 
been no more than ground for suspicion. No stronger case 
in favour of interrogating a suspected person can be put 
than one in which he is proved to be in possession of the 
goods stolen from a murdered man. So far as they were 
concerned, there can be no doubt that the result was credit­
able to French procedure; but with regard to Joanon it was 
very different. Not only was there nothing against him which 
an English judge would have left to a jury, but it is surely 
very doubtful whether he was guilty. To the assertions of 
such wretches as Chretien and Dechamps, no one who knows 
what a murderer is would pay the faintest attention. The 
passion for lying which great criminals display is a strange, 
though a distorted and inverted, testimony to the virtue of 
truth. It is difficult to assign any logical connection between 
lying and murder; but a murderer is always a liar. His 
very confession almost always contains lies, and he gener-
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rRIALS. ally goes to the gallows with his mouth full of cant and 
hypocrisy. 

Putting aside their evidence, there was really nothing against 
Joanon, except the expression which he incautiously used to 
the garde cham petre, and his statement about Champion. It 
would be dangerous to rely upon either of tl}.ese pieces of 
evidence. The remark to the garde cham petre may have meant 
anything or nothing. The statement about Champion may 
have been, and probably was, a mere li~ invented under 
some foolish notion of saving himself. There are, moreover, 
considerable improbabilities in the stories of Chretien and 
Dechamps. 1 There was nothing to show that Joanon even 
knew Chretien, and as to Dechamps, the only connection 
between them st~ed in the rute d'accusatiO'l/, was that in the 
summer of 1859, some months before the Clime, Joanon had 
threshed corn for hp and his father. It was added, however, 
and this was descIftled as « a fact of the highest importance, 
" throwing great light on the relations of the two prisoners," 
that Joanon carried on an adulterous intercourse with De­
champs's wife. It is remarkable that Dechamps and Chretien 
contra.dicted each other in their confessions. Each said that 
the other suggested t.he crime to him as from J oanon. It seems 
barely credible that he should have sent a message either to or 
by a man whom he did not know, by or to Ii man almost 
equally unknown, on whose honour he had inflicted a deadly 
injury, to come to help him to commit a murder from which 
both of them were to receive advantage, whilst he was to 
receive none; The motives imputed to him were vengeance 
and lust. As to the first, he must have waited a long time for 
his vengeance, for the refusal to marry him had taken place 
some years before, and he had remained in the woman's 
service for some time afterwards. It seems, too, that he had 
got over his disappointment, such as it was. In his inter-

J 1.25. 
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rogatory on the adjourned trial, the President charged him TRIALS. 

with various acts of immorality, and then said, "You were 
.. making offers to three young girls at once-Vignat, Benson, 
.. and Tardy. .A. There is no harm in making offers of 
.. marriage." He admitted immoral conduct with other 
women. All this is opposed to the notion that he could 
have cared much for the widow Gayet's refusal, or have 
entertained that sort of passion for her which would be likely 
to produce the crime with which he was charged. Besides, if 
lust were his motive, it is hardly conceivable that he should 
heforehand associate others with him in the offence. There is 
an unnatural and hardly conceivable complication of wicked-
ness and folly, which requires strong proof, in the notion 
of a man's inducing two others to help him in committing 
a triple murder, in order that he might have the opportunit,y 
of committing a rape. 

It must also be remarked that there is no necessity for 
supposing that more than two persons were concerned in the 
crime. Two modes of murder only were employed, stabbing 
and striking with a stone, and the stabs might all have been 
inflicted with the same knife. Two of the women, indeed, 
WElre struck with the hatchet, but the hatchet belonged to the 
house, and both Chretien and Dechamps admitted that this 
was done after the test of the crime. There were two rapes, 
and the presence of a man not sharing in such an infamy 
would, it might be supposed, have been some sort of restraint 
to anyone who had about him any traces of human nature. 
On the other hand, Dechamps was one of the criminals, 
and the state of his health made it improbable that he should 
commit that part of the crime, and this would, to some ex­
tent, point to the inference that a third person was engaged. 

When the whole matter is impartially weighed, the inference 
seems to be that as against Dechamps and Chretien the case 
was proved conclusively, for the confession in each case was 
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TRIALS. made circumstantially, with deliberation, and without any 
particular pressure. It was also persisted in, and was 
corroborated by the possession of the property of the persons 
murdered; to wbich it must be added, that the two men were 
friends and neighbours and connections, and that they bad the 
sa~e interest in the perpetration of the crime. As against 
J oanon, I think there was nothing more than suspicion, and . 
not strong suspicion. Cbretien knew that he was suspected, 
and was thus likely to mention his name in his confession. 
Decbamps heard the evidence at the first trial, and thus had 
an opportunity of making his confession agree with Chretien's. 
He also heard at that trial, possibly for the first time, of the re­
lations between J oanon and his wife, and tbis would be a strong 
motive for his wishing to involve bim in his destruction. 

If it be asked what motive Chretien could have had in the 
first instance for adding to his other cr:imes that of murder 
by false testimony, the answer is supplied by the speech 
of his advocate, who pressed the jury to' find him guilty 
with extenuating circumstances. Mter dwelling on the 
notion that the lives of Joanon, Dechamps, and Dechamps's 
fatber, might be set oft" against those of the three murdered 
women; and on the fact tbat without Cbre.tien's confession it 
would have been difficult, if not impossible, to convict the 
others, he said, " If you are without pity, take care lest some 
"day, under similar circumstances, after a similar crime, 
" after suspicions, arrests, and accusing circumstances, some 
cc criminal, sbaken at first, but confirmed by reflection in his 
" silence, may say, ' I confess? 1 I destroy myself deliberately? 
" 'Remember Chretien, and what be got by it. No, no con-. 
cc , fessions.' " The possibility that such arguments might be 
used in his favour, and that the jury might listen to them, is 
enough to account for any lie that a murderer might tell, if such 
a circumstance as his lying required to be accounted for at all. 

" 1 II. 103. 



1 THE CASE OF FRANQOIS LESNIER . 

. THE case of Fran~ois . Lesnier is remarkable as an illus- TRIALS. 

tration of the provisions of the French Code d'Instruction 
Criminelle as to inconsistent convictions. 

In July, 1848, Fran~is Lesnier was convicted, with ex­
tenuating circumstances, at Bordeaux, of the murder of Claude 
Gay, and of arson on his house. 

On the 16th of March, 1855, Pierre Lespagne was convicted 
at Bordeaux of the same murder, and Daignaud and Mme. 
Lespagne of having given false evidence against Lesnier. 

These convictions being considered by the Court of Cassation 
to be contradictory, were both quashed, and a third trial was 
directed to take place at Toulouse to re-try each of the prisoners 
on the acts of accusation already found against them. 

At the third trial, the act of accusation against Lesnier 
on the first trial formed part of the proceedings. It con­
stitutes the only record of the evidence on which he was 
then convicted. Reports of the second and third trials were 
published at Bordeaux and Toulouse in 1855. In order to 
give a full account of the proceedings, which, taken as a whole, 
were extremely curious, I shall translate verbatim the act of 
accusation of 1848, and describe so much of the trials of 
1855 as appears material. 

1 See the "Affaire Leenier," Bordeaux,1855. Itieintwoparts,separately 
paged. 
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ACT OF ACCUSATION. 

TRIALS. The Procureur-General of the Court of Appeal of Bordeaux 
states that the Chamber of Accusation of the Court of Appeal, 
on an information made before the tribunal of first instance 
sitting at Libourne, by an order dated May 24, 1848, has sent 
Jean and Franqois Lesnier, father and son, before the Court of 
Assize of the Department of the Gironde, there to be judged 
according to law. 

In execution of the order above dated, in virtue of Article 
241 of the Code of Criminal Procedure, the undersigned 
draws up this act of accusation, and declares that the follow­
ing facts result from a new examination of" the documents 
of procedure:-

Claude Gay, an old man of seventy, lived alone in an 
isolated house in the commune of Fieu, in a place called 
Petit-Masse. In the night between the 15th and 16th of 
November last, a fire broke out in this house. Some in­
habitants of the commune of Fieu, having perceived the 
flames, hurried to the scene of the accident. The door of the 
house and the outside shutter of the window of the single 
room of which the house consisted were open. The fire had 
alr~ady almost entirely destroyed a lean-to, or shed, built 
aga.inst the back of Gay's room. 

Drouhau junior, trying to enter the house, struck his foot 
against something, which turned out to be the corpse,~till 
warm, of Pierre Claude Gay. It lay on the back, its feet 
turned towards the threshold, the arms hanging by' the 
side of the body. A plate, containing food, was on the 
thighs, a spoon 'was near the right hand, and not far from 
this spoon was another empty plate. 

The fire was soon confined and put out by pulling down the 
shed which was the seat of it. 
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The authorities arrived: the facts which they collected TRIALS. 

proved that Gay had been assassinated, and that, to conceal 
the traces of the assassination, the criminals had set fire to the 
house. It was also proved that three or four barrels of wine, 
which were in the burnt shed, had been previously carried off. 

Marks which appeared to have been made by a bloody hand 
were observed on one of the wooden sides of the bed of Claude 
Gay. A pruning-knife found in Gay's house had a blood-stain 
on its extremity. 

The head of the deceased rested on a cap (serre-Ute), also 
marked with blood. 

The doctors-Emery and Soule-were called to examine 
the body. They found a wound on the back and side of the 
head, made by a cutting and striking instrument, and were of 
opinion that death was caused by it. 

Three or four barrels and a tub, which Gay's neighbours 
knew were in his possession, were not to be seen amongst 
the ruins of the shed. In the place where the barrels stood 
no remains of burnt casks were seen, and the ground was 
dry and firm. 

A pine-wood almost touched the house of Gay. The wit· 
ness Dubreuil, remarked that the broom was laid over a width 
of about a yard to a point outside the wood, where a pine 
broken at the root was laid in the same direction as the 
broom, and where a cart seemed to have been lifted. The 
marks of this cart could be traced towards the village of 
Fieu, the ground which borders the public road reaching 
to the track through the wood. Dubreuil perceived by the 
form of the foot-marks that the cart had been drawn by 
cows. These circumstances left no doub~ that the barrels 
had been carried oft'. 

Justice at first did not know who were the guilty persons. 
It afterwards discovered that the terror which 'they inspired 
had for some time put down public clamour. It was only 

DB 2 
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TRIALS. in the month of December that Lesnier the father and 
Lesnier the son, each domiciled in the commu'lte of Fieu, and 
at last pointed out to the investigations of justice, were put 
under arrest. 

On the 21st of September, 1847, Lesnier the son had 
become the purchaser of the landed property of Claude 
Gay, for a life annuity of 6f. 75c. a month (58. 7id. a month, 
or 3l. 78. 6d. a year). 

He had not treated Claude Gay with as much care and 
attention as he ought.. The old man complained bitterly of 
his proceedings to all the persons to whom he talked abouthis 
position. In the course of October, 1847, he said to Barbaron, 
" I thought I should be happy in my last days. Lesnier ought 
" to take care of me; but instead of trying to prolong my 
" life he would like to take it away. Ay! these people are 
" not men/' he added, speaking of the father and son; "they 
" are tigers." 

Another day Gay said to the cur~," Lesnier the son lets 
" me want bread, and does not come to see me." Indeed, 
such was Gay's poverty, that to buy bread he sold M. 
Laboiniere agricultural tools. On this occasion he said, 
" Young Lesnier is a rogue, a wretch; he would like to 
" know I was dead." 

On the 9th and 14th of October, Gay said to Pierre 
Lacoude that he had to do with thorough blackguards 
(canaille a pot et a plat), and that he should like to go to 
the hospital.. 

Young Lesnier had asked Barbaronto go and take down 
Gay's barrels, adding that Gay had given him half his wine 
on condition that he should pay the expense of the vintage. 
Barbaron repeated this to Gay, who answered, "I have 
"never given him my wine; you see he wants everything 
" for himself." 

It is not out of place to observe, that, on the 12th of 
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September, at Petit-Masse, young Lesnier came to Barbaron 
and asked him if he should know Gay's barrels again. 

The complaints of Claude Gay were but too well justified 
by the murderous language of Lesnier against the unfortunate 
old man. A few days after the sale of the 21st of September, 
he [" 01/,," probably a misprint for "i1"] said to Jacques 
Gautey, that when Gay died he would have a debauch. 
Jacques Gautey observed that Gay would, perhaps, survive 
him. 1 " No," he answered, " he is as good' as dead; and be­
"sides, M. Lamothe, the doctor, has assured me that he will 
soon die." 

He said also to Jacques Mag~re, U I bet twenty-five francs 
"that he has not six months to live; II and to Guillaume 
Drouhau junior, If I bet he will be dead in three months." 

Leonard Constant heard Lesnier say these words:" I am 
" going to send Gay to the hospital at Bordeaux; I must beg 
" one of my friends, a student, to give him a strong dose; in 
.. fifteen days he will be no more, After his death I will 
.. have a house built at Petit-Masse, and there I will keep 
" my school." 

Afterwards, Jean Bernard, the cartwright, spoke to him of 
a plan of Gay's to go to the hospital. "He will not go," said 
young Lesnier; "I think before long you will have to make 
" him a coffin." 

In the beginning of November, Lesnier said to Mme. 
Lespagne, that Gay was ill, and that in eight days he would 
be no more. 

Eight days afterwards Gay was assassinated. During the 
night of the 15th-16th, Jacques Gautey, the sexton, hearing 
a cry of fire, got up. He tried to wake young Lesnier, who, 
it is said, sleeps very lightly, and struck three hard blows at 
his door at different intervals. tesnier got up before answer­
ing; but, instead of running to. the scene of the accident, he 

1 H II est mort Ia on iI est." 
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TRIALS. waited till several of his neighbours joined him. Jacques 
Gautey, as sexton, was going to ring the alarm-bell; Lesnier 
told him he had, perhaps, better wait till the mayor ordered 
him, adding, however, that he could do as he pleased. The 
cure of Fieu, coming up at the moment, told the sexton to go 
and ring the alarm-bell. 

On the scene of the accident Lesnier took no part in the 
efforts made to put out the fire. He said to the persons who 
expressed surprise at his indifference, "What do you want of 
" me 1 I can do no more." He asked a witness if Gay was 
dead; and on his replying that he was, observed," All the 
" better; God has been gracious to him." As he went back 
to the village, Lesnier was in a state of high spirits. which 
struck everyone who was with him. He played with two 
girls, Catherine Robin and Seconde Bireau, and made them 
laugh. 

Marguerite Mothe heard him say, "I saw the first fire, but 
" hearing no one give the alarm I went to bed." He also said 
that he had executed the deed of the 29th of September with 
Gay; that he was sure to be accused of having assassinated 
him. He begged the sexton to go and fetch his father. " I 
" want him, II he said, " to guide me," 

On the morning after the crime, Lesnier the son returned 
to Petit-Masse. Whilst theiu.ge de paw was making inves­
tigations, Pierre Reynaud, who was standing by Lesnier, said, 
on perceiving blood on t.he chairs, "I think Gay was assas­
"sinated. Look, there is blood!" cr It is a trifle," said Lesnier .. 
" We are the only people who have seen it, we must say 
'e nothing." . The same morning, David Viardon, a gendarme, 
remarked footsteps in a field of Gay's; and seeing at the same 
moment the step!! of Lesnier, he was struck with their identity 
with the first. 

On the 16th, Lesnier senior came to the place of the 
accident with his servant, Jean Frappier, who pointed out 
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a bit of rubbish from the fire. His master said, "Touch 
.. nothing, and put your tongue in your pocket}' 

On . the 15th, two witnesses, Guillaume Drouhau and 
Pierre Reynaud, remarked, at Petit-Mass~, spots of blood 
on the breast of the shirt of Lesnier senior. On the same 
day Lesnier went to Coutras. On his way, he met Joseph 
Chenaut, a country agent, to whom he said," A great mis­
.. fortune has happened. Gay is dead, and his house is 
burnt. It seems he must have been into his shed to get 
wine, set it on fire, and died of fright." As he said this, 
Joseph Chenaut saw spots of blood on his shirt at the place 
mentioned. 

Jean Frappier declared at first before the judge of instruc­
tion that Lesnier, his master, had changed his shirt on his 
returu from Petit-Mass~, and before he went to Coutras; but 
he (Lesnier) had advised him to say so if he was questioned 
on the subject. Besides, Lesnier himself admitted that he 
had not changed his linen. We must add this important 
fact, that the three witnesses agree on the number of the 
marks of blood, on their place on the shirt, and on their 
extent. 

After the burial of Gay, several persons met· at young 
Lesnier's. Lesnier, the father, and Lesnier, the son, talked 
together in a low voice near the fire. Two witnesses heard 
the father say to the son, "The great misfortune is that all 
II was not burnt; the trial would be at an end. You did right 
" in putting the money into Gay's chest. You see, my boy,. 
II that all has happened as I told you. I know as much 
" of it as these gentlemen." A moment after old Lesnier 
went out. 

Young Lesnier came to Barbaron, and said," A man bas 
.. gone to my father, and said this and that to him, and 
"has invited him, on the strength of his investigations, to 
" summons so-and-so. My father has quieted him. I was 
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" unwell yesterday; I am well to-day. Do you know this is 
" a matter which might get my head cut off?" 

Lesnier senior and junior tried to misdirect the suspicions 
of justice by turning them upon an honourable man. They 
already began to point him out, as they have themselves 
admitted, by the obscure and lying remarks just mentioned. 

After the crime, Lesnier senior asked Magere what he 
thought of the affair of Gay 1 He kept silent. "It must," 
said old Lesnier, "be either the Lesniers themselves or else 
" their e~emies who have done the job." Lesnier junior at 
the same time spoke in the same way to Jacques Santez. 
" Our enemies," he said, " have assassinated Gay and have 
" burnt his house to compromise us." 

Lesnier junior also said to Lamothe, "The rascals who 
"killed him knew that I had granted him an annuity: 
" thinking to destroy me they killed him: but I have just 
" come from Libourne, whither I was summoned. They are 
" on the track of the culprits. Ah, the rogues, they will be 
" found out!" On another occasion young Lesnier -pointed 
out clearly the person whom he wished to submit to the 
action of the law. He told Guillaume Canbroche and Lagarde 
that, on the evening of Gay's mm:der, Lespagne had brought 
wine to St. Medard, and that it was supposed that this wine 
belonged to Gay. It is needless to observe that Lesnier 
senior and junior alone accused Lespagne, and that all those 
whose suspicions they tried to rouse vigorously repelled their 
imprudent accusations. 

Lesnier expressed himself thus on the assassination of Gay, 
in the presence of Mme. Lespagne: "Bah! if I had killed a 
" man, I should not care a curse. I belong to the Government 
" [he was Government schoolmaster]. I should be pardoned." 

Another time, Lesnier !laid to J4ichael Lafon that he could 
kill a man and be pardoned; that the Government to whom 
he belonged protected him. 
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After his arrest he said to the brigadier (Viardon), that 
in some days the barrels would be brought back empty to 
Gay's house. 

After Gay's assassination, Lesnier senior and junior appeared 
preoccupied and troubled before several witnesses. 

The evidence which we have described was assuredly very 
weighty. However, a witness of capital importance, Mme. 
Lespagne, with whom young Lesnier publicly held criminal 
relations, had not at first revealed all that she had learnt. 
Pressed by the mayor of the commune of Fieu, and by 
several persons, to tell the truth without reserve, she pre­
sented herself twice before the judge of instruction, and 
declared the following facts. 

Terror had prevented her from speaking. She was not 
ignorant that the Lesniers were in prison, but she feared their 
return. One day, profiting by. the absence of her husband, 
young Lesnier forced her to comply with his criminal wishes. 
Afterwards he ordered her to poison her husband in these 
terms :-" You must go to an apothecary, you must buy 
.. arsenic, and, to avoid your husband's suspicions, you must 
"first eat your own soup, and then put his into your dish, in 
.. which you will have put the poison." 

Some time after he compelled her to leave her husband's 
house. He wished to force her to sue for judicial sepa­
ration, and to make to him (Lesnier) a donation of all she 
possessed. 

One day he was talking with Mme. Lespagne of what he 
intended to do for her. She said, " You are much embar­
.. rassed ; you have many people to support; you will .have 
II a bad bargain of Gay's land." .. Ah, the rogue!" said 
Lesnier, " he won't embarrass me long." 

In the beginning of November, Mme. Lespagne was think­
ing of the misery which threatened her. Lesnier junior, to 
reassure her, said, "I will have Gay's house rebuilt, and you 
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TRIALS. .. shall go and live with my father and mother." "What Will 
" you do with Gay 1 " answered Mme. Lespagne .. " Gay 1 he 
" won't be alive in eight days. I'll teach him to do without 
"bread. I'll make him turn his eyes as he never turned 
" them yet." 

There was a report that Gay was selling his furniture. 
Mme .. Lespagne told Lesnierof it, who said, "Gay is an old 
.. rogue ! I~ appears that' he won't go to the hospital. He 
" will see what will happen to him." " Well, what will you 
"do with him?" said Mme. Lespagne. "I will kill him," 
said Lesnier in a low voice. 

He said another time to this woman, "Gay is an old good­
" for-nothing rascal.. My father told me that if he could not 
" get him out one way he would another." 

Mme. Lespagne said, " What do you want to do with the 
" old man 1 " " He is not strong," said Lesnier ; " a good blow 
" with a hammer will soon lay him on the ground." " The 
" man, then, is very much in your way 1" said Mme. Lespagne. 
" He will see-he will see," said Lesnier, shaking his head. 

Mme. Lespagne had sold bread to Gay to the value of 43f., 
which he owed her. Gay agreed, on the 16th of November, 
to give her his wine in payment. .:Mme. Lespagne mentioned 
this to Lesnier junior, who said to her, .. Don't count on the 
.. wine to pay yourself; it won't stay long where it is. You 
" can scratch that debt out of your book; you Will never have 
"anything." He added, as if to console Mme. Lesp3.0O'Ile, "I 
"will make up half So barrel for you." 

In fact, on the 14th of November, at four in the afternoon, 
Mme. Lespagne was in front of her father's house. Lilsnier 
junior came along the road, and she asked him where he was 
going, "I am going to Grave~d'Or, to settle with my father 
" about carrying off Gay's wine." She asked what teamster 
would carry the wine. .. I do not want a teamster. Has not 
.. my father a cart and cows 1 " She observed that it would be 
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difficult for him to drive the cart near to Gay's house. He TRIALS. 

added that he and his father would roll the barrels through 
Chatard's pine wood, and pointed out to her the road which 
he would follow with the cart. Young Lesnier had already 
told the same witness several times that his fitther and he 
were to carry the wine to Grave-d'Or. 

Next day, towards seven in the evening, Mme. Lespagne 
again saw young Lesnier on the footpath which goes to 
Petit-Mass~. Mme. Lespagne was in front of her father's 
house, which is by the side of the path. In passing by her 
Lesnier said, " 1 am very tired! I am waiting for my father, 
"and he does not come." He then went towards Gay's 
house. 

On the morning of the 16th, at six or seven, this witness 
went to get water at M. Chatard's well She bad to pass 
before the house of Lesnier. junior; she saw him on the 
threshold. His arms were crossed, and his face was pale and 
sad. He had sabots on his feet, and they were spotted with 
blood. In the course of the day, Mme. Lespagne went to 
Petit-Mass~. Lesnier was there; he wore the same sabots, 
but she no longer saw the marks which she had observed 
some hours before. 

The same day, Lesnier junior told Mme. Lespl,tgne that he 
had been the first to see the fire, but that, hearing no noise,. 
he had called no one, but gone into his own house and gone 
to bed. 

The same day, again, Mme. Lespagne asked young Lesnier 
why neither he nor his father had approached the corpse. 
II We had no need," said he, :' to approach it; we had knocked 
II it about quite enough." 

Three days after the crime, young Lesnier met Mme. 
Lespagne near her own house. He seemed anxious. She 
asked him what was the matter. He said, II I have passed 
" two bad nights, but the last has been better, I was afraid 
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TRIALS. "they should look for Gay's wine; but I think now the 
" search is given up, and I am less anxious." 

She remarked that the inquiry was not over. "That be 
" damned," said he. " Let them do what they like. I don't 
" answer for Gay. Besides, they will find no evidence." The 
day he came to this woman; who had seen him in a ditch 
near the church of Fieu, he asked her if she was summoned. 
" Before you give your evidence I want to speak to you. I 
" cannot speak to you here, for we are seen." (In fact, Pellerin, 
a mason, was at work an the roof of the cure's house.) "No one 
" must hear what I have to say." Having a fowl of his son's, 
old Lesnier said, "Take that fowl and bring it to my house." 

Eight or ten days before his arrest, young Lesnier came to 
Mme. Lespagne, and giving her a piece of soft cotton-stuff, 
said, " You will be summoned; and take care not to mention 
" my name, and speak much of your husband." 

Lastly, on another occasion young Lesnier expressed in 
these terms the hope he had to escape the danger of his 
trial: "I am now comfortable; I shall get out of it." After 
some other remarks, Lesnier was, for a moment, silent; then 
he continued: "Don't repeat my confidences. You would 
" repent of it; you don't know what would happen." 

Such, shortly, are the most important points in the crushing 
evidence of Mme. Lespagne. 

Old and young Lesnier denied all the charges made against 
them. They pretended, before the authorities, that the 
assassination of Gay and the burning of his house had been 
committed by enemies who had resolved to destroy them; 
that the witnesses who deposed against them were bought, or 
gave their evidence from malice. 

Young Lesnier went so far as to deny his relations with 
Mme. Lespagne, in the face of public notoriety~ The two 
prisoners are surrounded by a reputation of inalice, which 
makes them feared in the district where they live. This 
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reputation is justified by the murderous remarks which they TRIALS. 

have made of the cure of the commu1Ul of Fieu, of Drouhau 
and Lespagne, a landowner,-remarks attested by trustworthy 
witnesses. Daignaud was stopped at night on a public road 
by two persons. He fully recognized young Lesnier; he only 
thought he recognized his father. 

After the arrest of the two prisoners, the wife of old Lesnier 
announced that she received letters from her son and her 
husband every day; that both were going to return; that 
they knew the witnesses who were examined against them; 
and that on their return those witnesses would repent of it. 

This terror which old and young Lesnier tried to inspire had 
obviously no other object than to prevent the manifestation 
of a truth which must be fatal to them. 

In consequence, Lesnier the elder and the younger are 
accused-

(1) Of having, together and in concert, fraudulently carried 
off from the place called Petit-Masse, in the commu1Ul of 
Fieu, on the 15th of November, 1847, a certain quantity of 
wine, to the prejudice of Claude Gay. 

(2) Of having, during the night between the 15th and 16th 
of November, wilfully set fire to the house inhabited by and 
belonging to the said Claude Gay. 

(3) Of having, under· the same circumstances and at the 
same place, wilfully put to death the said Claude Gay. 

Of having committed this meurtre with premeditation­
the homicide having preceded, accompanied, or followed the 
crimes of theft and arson qualified as above. 

On which the jury will have to decide whether the 
prisoners are guilty. 

Done at the. bar (parquet) of the Court of Appeal, the 
4th of June, 1848. 

The Procureur-General, 
(Signed) TROPLONG. 
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TRIALS. I have translated this document in full, both because it is 
the only report of the trial of 1848, and in order to give a 
complete specimen of an act of accusation. 

The evidence which it states is of the weakest description 
possible; for, with exceptions too trifling to mention, it con­
sists entirely of reports of conversations, of which all the im­
portant ones rested upon the evidence of single witnesses 
Not a. single fact was proved in the case which it is possible 
to represent upon any theory as having formed part either of 
the preparation for or execution of the crime, or as conduct 
caused by it and connected with it. The whole case rested, 
in fact, on the evidence of Mme. Lespagne; who was a woman 
of notoriously bad character, and who never opened her 
mouth on the subject till Leshier was in prison. Daignaud's 
evidence as to the robbery by the two Lesniers-which. 
according to English law, would have been irrelevant and in­
admissible-is introduced at the end of the act of accusation 
as a sort of make-weight. The act says nothing of the occa­
sion on which either it or the evidence of Mme. Lespagne 
was given. The vital importance of these circumstances 
and the iniquity of suppressing all mention of them, appears 
from the subsequent proceedings. 

Lesnier the father was acquitted; Lesnier the son was con­
victed, with extenuating circumstances-which are to be 
found in abundance in the evidence, but nowhere else-and 
sentenced to the galleys for life. His father, dissatisfied with 
the conviction, made every effort to obtain new information 
on the subject, and, in the summer of 1854, he succeeded 
in doing so. The result of his inquiries was, that Lespagne 
was accused of the murder and arson; Mme. Lespagne and 
Daignaud of perjury in relation to the Lesniers. Lespagne 
was also accused of subomation of peIjury. The trial lasted 
for a long time, and a great mass of evidence was produced, 
which it is not worth while to state. The chief points in the 
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evidence are enumerated in the act of accusation, which adds TRIALS. 

to the statements made in the act of accusation against Les-
nier several facts of the utmost importance, and which must 
have been known to the authorities at the time of the first 
trial, but which they did not think fit to put forward. 

The most important of these points related to the manner 
in which Mme. Lespagne made her revelations. Her first 
statement was made on the 20th of December, 1847, the next 
on the 4th of January, 1848, the next on the 1st of February, 
the next on the 10th. She had been examined before, and had 
then said nothing important. On each occasion she brought 
out a little more than the time before, and reserved for the 
last the strongest of her statements-that Lesnier had said 
that he and his father had no occasion to approach the body 
because they had "knocked it about enough already." It 
also was stated that, before the trial of Lesnier, Mme. Les­
pagne was reconciled to her husband. " She had been driven 
.. by her husband from his home," says the act. .. She returned 
.. after the arrest of young Lesnier. Then began the series 
.. of her lying declarations against the Lesniers. 1 This coin­
" cidence alone is w~rth a whole demonstration." This re­
mark is perfectly just, but it might and ought to have been 
made seven years before. If, instead of being in solitary 
confinement undergoing interrogatories, Lesnier had had an 
attorney to prepare his defence, and counsel to cross-examine 
the witnesses on the other side, the infamy of the woman 
would have been clearly proved. As soon as the least inquiry 
was made, it appeared that her story about Lesnier's seducing 
.her by violence was ridiculously false. Various eye-witnesses 
deposed to acts of the greatest indecency and provocation on 
her part towards him. She admitted, as soon as she was strictly 
examined on the subject, that all she had said was false j she 
said that she had been suborned to say what she said by the 

1 1.40. 
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cure of the parish, who was charged by Lesnier with courting 
his sister, and w:ho made up what she was to say, and taught 
it her like a lesson, and threatened to refuse her the sacra­
ment if she did not do as he wished. She also said that her 
husband had confessed his guilt to her. Daignaud admitted 
that his story about being robbed. by the Lesniers was alto­
gether false; and he added that his reason for telling it was 
that he owed Lespagne fifteen francs, and that Lespagne 
forgave him the debt, in consideration of his evidence. 

These retractations appear to have been obtained by col­
lecting a variety of remarks, made partly by Mme. Lespagne, 
and partly by other persons, iinplying that Lesnier was in­
nocent and Lespagne guilty. A young man, in particular, of 
the name of Malefille, who lived with Lespagne at the time of 
the murder, and died before the second trial, was said to have 
said that Lespagne and' his brother-in-law, Beaumaine, had 
committed the crime; that Lespagne was to take Gay's wine 
for a debt of 45f., that there was a dispute about one of the 
barrels, that Gay resisted its removal, and that Lespagne 
thereupon struck him a fatal blow.on the head with a 
hammer-an account consistent with the position of the 
'wounds and other circumstances. Lespagne was seen, with 
his brother-in~law and another man, taking wine along the 
road on the day after the murder; and evidence was given of 
a considerable number of broken hints, and more or less 
suspicious remarks, by his wife and himself. With regard to 
Daignaud's evidence, several witnesses proved an alibi on 
behalf of each of the Lesniers. 

Lespagne was arrested· and charged with the murder. 
Tlie case against him rested on the evidence of his wife 
and Daignaud. His wife was an adulteress, a perjured 
woman, and had attempted to commit murder by perjury. 
Daignaud, according to his own account, had agreed to swear 
away another man's life for 15f. The evidence in itself was 



Lesnier's Case. 385 

utterly worthless. The way in which the prisoner was dealt TIlIALS. 

with gives an instructive illustration of the practical working 
of the French criminal procedure. He was arrested, and 
after a time brought to confess. On his trial· he retracted 
his confession, declaring that it had been obtained from him 

°hy violence. This was treated as an impossihility, but the 
account given by the witnesses is as follows :-" On the 
II fourth day," said M. Nadal, 1 Commissary of I'olice, "Les-
"pagne was interrogated. The Procureur-Imperial informed 
" him of the numerous charges against him. He vigorously 
" denied for more than an hour that he was guilty. At last 
"disconcerted by the evidence collected against. him, he 
"asked me to go and find his relations, as he would tell all 
"before them. I ",ent to his house for the purpose, but I 
" had hardly gone fifty paces before ~he brigadier of gen­
"darmerie ran after me and said it was no use,.as he had 
"confessed everything." After some .further evidence, the 
Procureur-General asked: "Is it true that the Proclweur-
" Imperial threatened Lespagne with the scaffold? ..4.. Alto-
"gether untrue. On the contrary, they always tried to coax: 
"him (prendr6 par le douceur). The 2 Procureur-Imperial 
"confined himself to begging Lespagne to tell the truth, and 
"confess all if he was guilty; he made him understand tlw.t 

"if ke kept silence he exposed himself to having his CO'Iuluct 
"judged more severely." Another ge1~darme, Bernadou, was 
asked, "The accused says that he made these confessions 
.. because he was frightened 1 s..4.. Noone threatened him; 
" on the contrary, they spoke of his family, and told him that 
" tke only way to obtain Bome indulgence was to tell the whole 
II truth." The degree of pressure which is considered legiti-
mate under this system is curiously exemplified by these 
answers, and by the fact that when Lespagne retracted his 

1 I. 78. 9 1.80. 8 I. 124. 
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confessions, his advocate, the juge de paw, his brother-in-law, 
and the President, all in open court begged Lespagne to 
confess. He refused to do so, but was convicted, and 
sentenced to twenty years ofthe galleys. 

The result of tbis conviction was that a third trial took 
place, which was a repetition of the second. . During th~' 
interval fresh efforts were made to obtain a confession from 
Lespagne. They are thus described by the juge de paw 
who made them :_1 "As juge de paw,· and on account of 
"the influence which I thought I ought to exert over the· 
"accused, when I saw that be constantly retracted, during 
"tbe hearings of the 12th, 13th, and 14th, the confessions 
" which be had made at the time of his arrest, I thought it 
"my duty to visit him in prison,- to get him to tell the truth. 
"M. Princeteau, his advocate, who had preceded me, had in 
.. vain tried to bring bim to do so. I found him immovable 
" myself. Soon after, I told his relations to try new efforts 
.. for this purpose, and I went with them and M. Princeteau 
.. again to the prison. Being then pressed very closely, 
" he at last said, " Well, yes, you will have it; I shall lose 
"my head;- I am forced to own that I was the involuntary 
"cause of his death. I pushed him, he fell backwards, and 
.. bis head milst have struck upon some farming tool or other, 
" which made his wound." 

The degl'ee of terror and prejudice wbich is produced by 
tbe zeal of gendarmes and tbe other local agents of the 
central power-that is, by the practical working of the· 
inquisitorial theory of criminal law-is well shown by the 
fact· that all the witnesses who proved the perjury of 
Daignaud, on being asked why they had not come forward at 
the first trial, answered, tbat they were afraid because the 
guilt of Lesnier. was the established theory. I One mq,n~ 

a II. 83, I 1.90. 
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robbery on Daignaud, ·was aSked, .' Wby did not you spe8.k 
"of this in 18481 ..4.. I was afraid, because I thought I 
" should ,he alone." Another 1 said, " I was afraid hecause I 
"was alone, and everyone said that Lesnier was guilty ... · The 
-practical application of the system is described with great 
point and vigour by the PrOC'/mwr-Glmral, in his summing 
up to the jury. His language supplies a better vindication 
of the practical sagacity of many of the rules and principles 
of English criminal procedure than the most elaborate 
arguments on the subject. After describing the way in. 
whi9h Lespagne was connected with the mayor, the curl, 

and the other important personages of the commune, 

he says:-
" You understand now, gentlemen of the jury, what passed 

"in 1847. Justice pursued its usual routine (ses errements 
"ordinaires). It did what it inevitably must do when it 
"informs itself of a crime. As it has not the gift of 
"divination, it took its first instructions from the local 
"authorities, influenced by their impressions, and, circum­
"vented and abused by them, it has unhappily allowed 
"itself to be drawn into their ways of thinking. To its eyes 
"as theirs, the evidence against Lesnier came to light, the 
" guilt of Lespagne remained in the shade. 

"In this state of affairs, and in this state of feeling. there 
"suddenly appeared two crushing depositions against Lesnier, 
"received with a sort of acclamation by the factitious opinion 
"of the country, and, combined with detestable skill .. they 
"easily surprised the confidence of the judge." 

On his second trial, Lespagne was sentenced to the galleys 
for life. He made other confessions, which appear more 

• trustworthy than those already mentioned, but, on the whole, 
I 1.88. 
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TRIALS. his guilt was not much more satisfactorily proved than that 
of Lesnier. It woUld be tedious to enter minutely into 
the evidence in this case. Its value lies in the illustration 
which it affords of the spirit of the inquisitorial system of 
procedure. 
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08'l"twrari, the power of the writ of, 160 
Challenges in trials, nature and number 

of,166 
Chamberlain, Mr. Justice, on the Irish 

Indemnity Act, 117 
Chretien, trial of, for murder, S45.S6~ 

Chri.~tison, "Mr., 011 poisoning by strych. 
nia, 266 et Beq. 
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crime. 83; to a misdemeanour, 
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law as to, 89·90. 
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tion and bribery, 95 ; by perjury, 
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98. 

Offtnees .Against the Public Interest, 
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110-120; history of the law as to, 
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129,130; statutable definitions of 
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ingofmurder and manslaughter, 
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what is theft, 145 ; what things 
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mitted, 149-151; statutable 
definition of theft, or fraudulent 
misappropriation of property, 
151-155. 

Criminal fl-oeedure. 156-178; 
sketch of the present system of, 
156 It seq.; account of the con­
stitution of the various criminal 
courts. 157 et seq.; antiquity of . 
the office of coroner. 159; im~ 
portance of place in crime, 159. 
160 ; the various steps in crimi­
nal procedure-the arrest, 160; 
the examination, 161 ; the com­
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163 ; by a grand jury. 163 ; by a 
coroner's inquisition, 163. 164; 
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165; indictments in criminal 
pleading, 165, 166; the trial, 
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tion in chief of the witnesses, 
167, 168 ; the cross-examination, 
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171; no appeals in criminal cases, 
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178 

On Evidence in Criminal Cases.179-
207; observations on the present 
rules ot~ 179 et seq.; M. Cottu's 
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list of the principal, 40 

Incitement to crime, a misdemeanour, 
84 

Indemnity Act, 117 
Indian Code of criminal procedure, 

reference to, 188n.. 
Indietments, important alteration in 
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Larceny, what constitutes, 146 



General Index. 397 
wteran Council (1216) the, and ordeals, 

17 
Lsgu &gill HenrUi Primi, origin and 

nature of the, 6, 7, reference to, 74 
Leotsde, trial for rapa and murder, 
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for poison test, 275 
Maybrick, Mrs., reference to the case 

of,l74 
Melville, Lord, impeachment of, 41 
MercMnt of Venice, the, reference to, 

40 n. 
Metropolitau Police Act, 3 
Metropolitan Police district. 119 
Middle .A.gu, reference to, 96 n. 
Middle1narch, reference to, 127 n. 
Misch ief, Malicious, Act, 63 
Misdemeanours and Felonies, list of, 

and distinctions between, 65-67 
!I1ompesson, Sir Giles, impeachment of, 
, 40 
Municipal Corporations Act, 8 

Murdrwm, definition and history of tho 
offence of, 25, 136, 137 n. 

Mutiny Act, 115, 118 

N. 

NEOV.SSITY, le)(al view of, 76 
Negligence in law, 76 
Newspaper Libel Act, 16311. 
Norfolk, Duke of, trial of, 37 
Nuisances, commou, the law as to,104. 

107 

O. 

OATH, a.o.f!icio, UBO and abuse of the, 
39 

Obstructions and abuses of public 
authority, 93·98 

Offences in which foreigners ars in-
. terested, 62, 91 

against the public interest, 61, 
99-108 

against the person, 108·143 
agninst propelty, 145-155 
against religion, 62, 100-104 
against morality, 62, 104 
against public convenience, 6~, 

104-107 
negligent, against the person, 126 

Ordeals, tlials by, in early English law, 
11 

their disuse, a step in the llistory 
of trial by jury, 12 . 

P. 

PAAB VAN, burning of for hereoy, 33 
Palmer, trial for murder, 231-272 
Pa'1Uled8, .. ference to ilie, 74 
Parke, Baron, reference to the sum-

ming·up of, 171 . 
Parliament Ro1l8, reference to, 30, 139 
Peel, Sir Robert, Acta, 51 
Penal laws against Roman Catholics and 

Protestant Dissenters, 33 
Perjury, reference to the crime of, 18 

unknown to the law of England 
till 3 Henry VlI. c.i., 96 

how treated by the Court of Star 
Chamber, 97 

statutable punishment for, 97 
remarks on, 95·97 
the doctrine of materiality in, 97 

'Person, offencea against the, 108-144 



General Index. 

Piracy, 1egal definition of, 91 
Pleas of the Crown and of the sheriff, 

Glanville's explanation of; 14 
common, autrifois acquit, and 

autrefois convict or pardon, 165 
Flees del Corone, Staundford's reference 

to, 36 
Police, Metropolitan, Act, 3 
Political offences by violence, history 

and present state of the law regard­
ing, 85-90 

Political trials, various, 37-41 
nature of procedure pursued in, 38-

41 
power of the 8:£-o./fkw oath in, 39 
punishment inflicted, 41J 

Popish Plot, the, 43 
Post Office Act,. 155 
Prremunire, Statute of, 87 
P,!incipal and accessory, how regarded 

legally, 82 
Prisoners, can genel'311y estimate the 

sentences they will receive, 49 
Privilege, see Clergy, privilege of 
Privy Council, criminal jurisdiction of 

the, 34 
abolition of the criminal jurisdic-

tion of the, 35 . 
Procedure, Criminal, sketch of the 

present system of, 156-178 
Property, offences against, 145-155 
Proprietary rights, how far defence 

again~t the invasion of, is legal, 122 
Prynne, trial of, 37 
Public authority, abuses and obstruction 

of,93-98 
Public Health Acts, 3, 4 

Q. 

QUARTER SESSIONS,. courts' of, origin 
and powers of, 27, 28 

Qui tam actions, nature of, 2 
instances ot~ 8 

R. 

RALEIGH, trial of, 37 
Rape, the crime of, 142 
Rationale qf Judicial .E'1Jidence, 206 
Religious persecution, history of early, 

in England, 30-84 
Riot Act, the, origin and powers of, 112 
Riots, the law as to, Ill, seq. 

the Bristol, 113 -

Riots, the Lord George Gordon, 113 
Chie.f Justice Tyndal on the law 

as to, 114-
proclamation of martial law for 

the suppression of, 116 et seq. 
RomiIIy's Life, 50 n. 
Rotu li Curia Regis, 16 
Russell on Crimes, 141 

S. 

SAWTRE, WILLIAM, the execution of, 
for heresy, 32; 33 

Sessions Papers, references to, 296 11,., 
302 11,., 306 n. 

Sherfield, trial of, 37 
Six Articles Act, 102 
Slave-trading Act, 62 
Smethurst, trial for murder, 286-317 
Smith, Sir Thomas, his account 01 

criminal trials, 18, 19 
Soldiers suppressing riots, the law as 

to, 113 et seq. 
Star Chamber, court of, references to, 

34 
mode of conducting trials in, 39, 40 
offences dealt with under the, 

96,97 
Star Chamber, Hudson's Trcn.tise· oj 

tM,97 
State Trials, references to, 4611,., 282 n. 
Statute of MarIbridge, on murder, 137 
Statutes, see Acts of Parliament 
Staundforde's Plees del Corone, refer-

ences to, 36, 140 
Strafford, Lord, 40 
StredbreeM, definition of, 8 
Stubb's Charters, 12 n. 
Summing·up in -trials, nature and 

power of, 170, 171 

T. 

THEFT, Bracton's definition of, 24, 25 
definition of, in Roman law, .25 
andn. ' 

ordinary definition of; 73 
Third Institute, Coke's, 36, 37' 
Times, reference to letters in, regarding 

Smethurst's case, 315 
Tooke, Horne, opposes the abolition of 

appeals, 21 
Trading, Slave, Act, 62 
Treason, Bracton's definition of, 25 

history and present condition of 
the law regarding, 85-90 
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Treason.Felony Act, 61 
Treason, Statute of, 30, 112 
Trial by battle, 13 
Trial by jury, 8ee Jury, trial by 
TRiALS-

Bastwick, 87 
Burton, 37 
Chretien, for mnrder, 1806, 

345·368 
Deschamps, Cor murder, 1860, 

345·368 
Donellan, Cor murder, 1781, 

211·230 
Dove, for murder, 1856, 273·285 
Ferrel'S, Lord, for murder, 46 
Hollis, Cor traducing public justice, 

37 
Joannn, Cor murder, 1E60, 345·368 
Leotade, for rape and murder, 

1848, 818·344 
Leonier, Cor murder, 1848,369·388 
Lespagne, for murder, 11155, 

369·388 
Leopagne, Madame, for perjury, 

1855, 369·388 
Lilburn, for seditious libels, 37 
Norfolk, Duke of, 37 
Palmer, for murder, 1856, 231·272 
Prynne, for his book called Hi.trio 

Masllri:tJ,37 
Raleigh, for high treason, 37 
Sherfield, 37 

TRIALS-
Smethurst, for murder, 1859, 

286·317 
Strafford, Lord, 40 
Throckmorton, Sir Nicholas, for 

high treason, 18, 19, 37 
Various political, 37·41 

Tudor Act, the, 112 

v. 
VAGRANT ACT, 3 
Violence, political offences by, history 

and present state oC the law regard· 
ing,85·90 

Voluntary Acts, legal definition "C, 68 

W. 

WIl1', or value, in Anglo·Saxon law, 10 
Westminster, Statute of, 4 
WickliC, and the clergy, 31 
Wite, or fine, in Anglo.Saxon law, 11 

Y. 

Year-Books, the, reCerences to, 37, 54, 
146, 146, 148 

THE END. 
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