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THE BIHAR TENANCY 
(AMENDMENT) ACT, 1938. 

[The assent of the Governor to this Act 
was published in the Bihar Gazette 
of the 9th November, 1938.J 

AN 
ACT 

TO AMEND THE BIHAR TENANCY ACT, 1885. 

'WHEREAS it is expedient to amend the 
Bihar Tenancy Act, 1885, in the manner vm of 
hereinafter appearing; 1881. 

It is hereby enacted as follows:-

!hor\ \iUe and 1. (1) This Act may be called the 
commencement. Bihar Tenancy (Amendment) Act, 1938. 

Amendment of 
NCtion 8 of 
Act. VITI of 
l88I5. 

(2) It shall come into force on such 
date as the Governor may, by notifica
tion, appoint, and different dates may 

. be so appointed for different provisions. 
2. In clause (5) of section 3 of the 

Bihar Tenancy A~t, 1885 (hereinafter i~. of 
referred to as the Bald Act), for the word . 
and figures " Chapter XIV ", the word 
and figures " Chapter XIII " shall be 
substituted. 

Amendment of 3. In section 12 of the said Act,-
Mation 12 of Act. (a) in sub-section (1), for the words 
VllI of 1881. " gift or mortgage !!, the words and 

comma " gift, exchange or mortgage " 
shall be substituted; 

(b) for sub-section (2), the following 
sub-sections shall be substituted, name
Iy:-

"(2) A registering officer shall not 
register any instrument pur
porting or operating to tran8fe~ 
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by sale, gift, exchange or 
usufructuary mortgage a per
manent tenure unless there is 
paid to him, in addition to any 
fee payable under the law for 
the time being in force for the 
registration of documenta, a. 
process-fee of the prescribed 
amount and a fee (hereinafter 
called the landlord's registra
tion fee) together with the 
costs necessary for the trans
mission of the landlord's 
registration fee to the land
lord. 

(8) The landlord's registration fee 
shall be,-

(a) in the case of a transfer by 
sale, gift or usufructuary 
mortgage,-

('I,) if the rent of the tenure is 
payable in cash, a fee of two 
per centum on the annual 
rent: 

Provided that no such fee shall 
be less than one rupee or 
more than one hundred 
rupees; 

(i't) in any other case, a. fee of 
two rupees; and 

(b) in the case of a transfer by 
exchange, a fee ()f two 
rupees. "; and 

(c) sub-section (3) shall be renumbered 
As 8ub-section (4), and in the said sub
section, as renumbered, for the words 
II landlord's fee", the words "land
lord's registration fee" shall be substi
tuted. 
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Amendment; of 
aeotion 13 of A06 
VIII of IBSG. 

Amendment of 
aection 15 
of Act vm of 
l886. .. 

Amendment of 
the heading to 
Chapter IVA of 
ActVIITof 
l88IS. 

4. In ~tion 13 of the said Act,

(a) for the words" landlord's fee" • 
wherever they occur, the warda 

. "landlord's registration fee " 
shall be substituted; and 

(b) in sub-section (1), for the word 
and figures " section 312 !', the 
words and figures " rule 92 of 
Order XXI" shall be substi
tuted, and after the word 
" Procedure " , the figures 
" 1908 " shall be inserted. 

6. In section 15 of the said Act, for 
the words " landlord's fee ", wherever 
they occur, the words "landlord' 8 
regIstration fee" !3hall be substituted; 
and for the words and figures !.' pres
cribed by section 12" , the words, 
brackets, figures and letter " prescribed. 
by sub-section 3(a) of section 12 '! shall 
be substituted. 

8. In the heading to Cha~ter IVA 
of the said Act, for the words 'LAND
LORD'S FEES", the words" LAND
LORD'S REGISTRATION FEES " 
shall be substituted. 

Amendment of 7. In section 18B of the said Act, for 
taction ISB of the words" landlord's fee" the words 
Act vm of 1885. " landlord's registration fee'" shall be 

substituted; after the word and figures 
"Chapter III" a comma shall be 
inserted; and for the words and figures 
"or Chapte~ IV", the words and 
figures "Chapter IV or Chapter V" 
shall be substituted. 

Amendment of 8. In section 18C of the said Act, for 
MOtion ISO of Aot the words "landlord's fees", the 
'YIII of 1886. words" landlord's registration fees" 

shall be substituted; after the word and 
figures " Chapter III " a comma shall 
be inserted; and for the words and 
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figures " or Chapter IV", the words 
and figures "Cliapter IV or Chapter 
V " shall be substituted. 

Amendment of 9. In section 23A of the said Act,-
section 23A of Act 
vm of 1885. ('t) in clause (a), the words "part 

of " shall be omitted, and after the word 
" holding ", the words "or a part of 
such holding " shall be inserted; 

(i't) in clause (b), after the words 
" the landlord and the raiyat shall ha~e 
equal shares in the timber and ", thE' 
words" the landlord shall have nine
twentieths and the raiyat shall have 
eleven-twentieths" shall be inserted j 
and 

(ii't) in the proviso,-

(a) the words" or bamboo", w]lere 
they occur for the fir~t time, 
shall be omitted; 

fb) the words, letter and brackets 
"or clause (b)" shall be 
omitted; and 

(c) for the words " such tree or 
bamboo ", the words "the 
timber of such tree " shall be 
substituted. 

Amendment of 
section 25A of Act 
VIII of 1885. 

10. In section 25A of the said Act,-

(a) in sub-section (2), after the 
words "by an order of a 
Court ", the words' " or other
wise " shall be inserted; 

(b) in clause (b) of sub-section (3), 
for the words ".rent of hold
ing ", tlie words " rent of the 
holding" shall be substituted; 

(c) in sub-section (5), the words 
. "payable to the CollectOJ." t. .. 

sh8.}l b~ 9mj~~4; and 
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(d) after sub-section (5), the follow-
ing sub-section shall be 

Substitution of 
new section for 
section 26A of 
Act vm of 
lSU. 

added, namely:-
H(6) Nothing in this section shall apply 

to a partition of an occupancy-holdmg 
made by an order of a Court or other
wise between the transferor and the 
transferee of a share in, or a portion of, 
such holding, or between persons to 
whom the entire holding has been 
transferred, whether jointly or separate
ly, and any distribution of the rent 
of the holdmg, as settled on such parti
tion, between the transferor ana the 
transferee, or between persons to whom 
the entire holding has been transferred 
as aforesaid, shall not be binding on the 
landlord save in accordance with the 
provisions of sections 88A t.o 88D, 88F 
or sub-section (2) of section 881." 

11. For section 26A of the'said Act, 
the following section shall be substi
tuted, namely:-

"26X. (1) Every occupancy-holding 
or a portion there

Transfer and bequest of together with 
of occupancy-holdings h'· h f 
or portions thereof. t e rIg t 0 oc~u-

pancy , therem, 
shall be capable of being transferred 
and bequeathed in the same manner and 
to the same extent as other immovable 
property, and all transfers made by 
sale, exchange or gift and all bequests 
shall, subject to the provisions of sub
section (2), be binding on the landlord. 

(2) Every transfer of an occupancy 
holding or a portion thereof" together 
with the right of occupancy therem, by 
sale, exchange or gift and every be
quest of such holding or portion, to
gether with the right of occupancy 
therein, shall be made in the same 
manner and subject to the same condi
tions as a nermanent tenure in respect 
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of registration and the payment of 
landlord's registration fee." 

Substitution of 
'!lew seotion tor 
section 26B of 
Act VIII of 
1885. 

12. For section 2GB of the said Act, 
the following section shall be substi-
tuted, namely:- _ 

" 26B. If a person, who became 
Notioe of transfer. entitled to an occu-

made before the com. pancy-holding or 
menoement of the Bihar t· th f 
Tenanoy (Amendment) a por Ion • ereo 
Aot, 1938. by transfer at any 
time before the date of the com
mencement of the Bihar Tenancy 
(Amendment) Act, 1938, has not given 
to the landlord notice of the trans
fer nor paid the landlord's transfer fee 
payable under the law in force imme
diately before the date of the commence
ment of the said Act, he may at any time 
after the said date give notice of 
the transfer to the Collector in the pres
cribed fotm, and p'ay to the Collec
tor the prescribed fee for the service of 
the notice on the landlord and the la.nd
lord's registration fee prescribed by 
section 12 as if such holding or portion 
were a permanent tenure or a portion of 
a permanent tenure, together with the 
costs necessary fur its transmission to 
the landlord, and the Collector shall 
cause t~ notice to be served on, and the 
landlord's registration fee to be trans
mitted to, the landlord named in the 
notice in the prescribed manner, and 
such transfer snaIl thereupon be binding 
in the same manner and to the same 
extent as a transfer made after the date 
of the commencement of the said Act: 

Provided that if the transfer was 
made before the first day of January, 
1923, it shall be binding on the land
lord, and no notice shall be necessary 
and no landlord's registration fee tJhall 
he paY4ble.!J. 
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~ ohectiona 13. Sections 260 to 26P of the said 
Act ~Po~fl885. Act shall be omitted. 
Collector Dot to 14. After the commencement of 
sake m: ste~his Act, no further steps shall be taken 
::: in ce%h; oy the Collector in any proceeding 
eaaea. pending before him for any of the orders 

specified in sub-section (2) of section 26E 
or in sub-clauses (J) and (i~) of clause (b) 
of sub-section (1) of section 26H of the 
said Act. 

lmendment of 
I8Ction 40 of Act. 
nIT of 1885. 

15. In section 40 of the said Act,
(~) for sub-section (5), the following 

sub-section shall be substituted, 
namely:-

"(5) The order shall be in writ
'ing and shall state the 
grounds on which it is made 
and the time from which it 
is to take effect. JJ; and 

(ii) after sub-section (5) as substi
tuted, the following sub-sections 
shall be added, namely:-

"(6) An appeal shall lie from an 
order referred to in sub-section 
(5),-
(1,) if such order is passed by 

any officer other than the 
Olllector of a district, to 
the Collector of the 
district; 

(i~) if such order is passed by 
the Collector of a district, 
to the prescribed autho
rity; 

and the decision of the Collector 
or the prescribed authority on 
any such appeal shall be final. 

(7) Appeals under this section shall 
be heard and disposed of in 
accordance with the p"resc:ribed 
procedure. ' ~ 
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Insertion. 01 new 16. After section 40A of the said 
::~i~~~f:;;:r Act, the following sub-heading and 
insertion of section shall be inserted, namely:-
Dew section 40B 
in Act vm of 
1885. 

"COMMUTATION IN RESPECT OF TREES. 

40B. (1) Where a. raiyat has a right 
Right to apply for of occupancy in any 

commutatioD in respect land and the raiyat 
of trees and procedure on d h I dl d 
receipt of such applica- an t e an or 
lion. have shares in the 
timber and in the flowers, fruits 
or other products of all trees or bamboos 
growing on such land in accordance with 
the provisions of clause (b) of section 
23A, either the raiyat or his landlord 
may apply to the Collector to have the 
rent of such trees or bamboos commuted 
to money-rent. 

(2) If an application is made under 
sub-section (1), the Collector shall deal 
with such application as if it were an 
application under section 40, and may 
pass such order thereon as he could have 
passed' if it were an application under 
the said section: ' 

Provided that an order under this 
sub-section commuting the rent of any 
tree into money-rent shall not affect the 
landlord's right to a'share'in the timber 
of such tree as specified in section 23A." 

II,aertion of new 17. After section 48 of the said Act 
sections 48A and h f 11' . h 11 b' d' 48B in Act vm teo owmg sectIOns s a e lllserte , 
cj 1885. . namely:-

" 48A. Every person who, for a period 
Acquisition of right of of twelve years, 

Dccupancy by nnder- whether wholly or ,.i,CI'., partly before or 
after the commencement of the Bihar 
Tenancy (Amendment) Act, 1938, has 
continuously held land as an under
raiyat in any village, whether under a 
lease or otherwise, shall be deemed to 
have ~cquired, on the expiration of that 



XI .... Jr 9) 

[TAB Bihar Tenancy (A menrimpnt) Act, 1938.] 

period, a right of occupancy in the land 
which he lias so held for the said 
period: 

Provided that the interest of an 
UBder~at· in any land in which he 
has acqJ1ired' a right of occupancy under 
tlmJ seetioD shall not be deemed to be, 
a proteCted: interest under clause (d) of 
seobioh 160. 

48B; An under-raiyat, who has acquir
ed a right· of occu-

Bight., of' oooup8DG1 pancy in any land 
under-nuyllta. under section 48A, 
shall be subject tp the same provisions 
with respect t8 rights in trees and 
bamboos and the use of, succession to, 
and eviction from, such land d.s an 
occupancy-raiyat. II 

=--eeo::. f!r 18. For se.ction 49 of the said Act, 
.... 49 of the following sections shall be substitut-
let VIII of 1885. ed namely:- , 
l ' -

"4;9. An und.er-raiyat may be ejected 
Grouad.8 on .which by his landlord from 

und8r-rIJI1I1J~ WIthout land in which he 
occupancy nght may he h' Ire d 
ej~ as not a ay 

acquired a right of occupancy in accord
anQe· with the provision of section 48A, 
on one or more of .. tht\fellowing grounds 
and. not otherwise, . namely :-

(a) on the ground that he has failed 
to pay an arrear of rent; 

(b) on the ground that he has used 
the land. in a. manner which 
renders it unfit for the purposes 
of the tenancy, or that he has 
broken a condition consistent 
with this Act and· on breach of 

. which he is, under the terms of 
a contract betweeJ I himsel f ar.fi. 
his landlord, liable to be 
ejected; 

(0) where he has been, aClmitted to 
occupation ot the land under & 
written ~ ()n the ground 
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that the term of the lease has 
expired. 

49A. Notwithstanding anything to 

Ejectment of under
.,tJiYGta, without occu
pancy rights, occupy· 
ing land otherwise than 
under a written lease 
from before the com
mencement of the Act. 

the contrary con
tained in the last 
foregoing section, 
where an under
raigat was admitted 
to occupation of land 
otherwise than 
under a written lease 

before the date of the commencement of 
the Bihar Tenancy (Amendment) Act. 
1938, and has not acquired a right of 
occupancy therein, his landlord may, 
hefore the 30th June, 1939, serve noon 
him a notice to quit, and the under
raiyat shall therenpon be liable to be 
eiected from the land at the end of the 
agricultural year next following the 
vear in which the said notice to quit 
was served." 

:~,:b:~or 19. Section 49A of the said Act 
Act VITI of shall be renumbered section 49AA. 
188lS. 

=:~~9i :l Act 20. In sub-section (2) of section 
vm of 1885. 4~"R of the said Act. after the word 

Amendment of 
.action 49E of 
Act VIII of 
188lS. 

" Pnrnea ". where it occurs for the last 
time. and before the full-stop, the words 
II and Tharus and Oraons in the whole 
or any part of the district of Cham-
paran " shall be inserted. 

21. In sub-section (2) of section 49E 
of the said Act, the words, figures and 
brackets "Notwithstandin~ anything 
contained in sub-section (2) of section 
85 " shall be omitted. 

lDaertion of new ftft Af . 52 f h "d A "ection 52A in Act .iIi.ili. ter sectIOn 0 t e 8&1 ct, 
~ Ttl 01 1885. the following section shall be inserted, 

namely:-
"52A. (1) rf the land of a holding 

·.lba of or a portion thereof 
.... tament rent on "I b d'l . 

aocount of dlluvlon and 18 ost y 1 nVlon, 
.. entry into laDc1a"hlch the rent of the 
"form ~ the old Bite. holding shall abate 
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by an amount which bears to the rent of 
the entire holding the same proportion 
as the area lost bears to the area of the 
entire holding .. 

(2) (a) Notwithstanding anything to 
the contrary contained in this Act or in 
any other law or in any oontract, 
the right, title and interest of 
the ]'a1:yat shall subsist in such land or 
portion, during the period of loss by 
diluvion and the raiyat shall have 
the right to immediate possession on 
the reformation of such land or portion 
on its old site. 

(b) The amount to be added to the 
relit of the holding on acoount of lands 
which have reformed shaU, until modi
fied in accordaBce with the provisions 
of this ~ct, be in the same proportion 
as the area of the lands reformed bears 
to the total area of the holding ". 

PwM'-- of ~. In section 54 of the said Act,-IICt.ioD 64 of A~ 
vm of 18B5. (a) after the word "tenant" , 

8ubaUtution of 
De. IleCtioD for 
MOtion 66 of 
Aot vm of 
1885. 

wherever it occurs, the words 
• C or the mortgagee of his 
holding or tenure or of a 
portion of his holding or 
tenure " ~all be inserted; 

(b) in the proviso to sub-section (2), 
after the word Cf rent", where 
it occurs for the first time, the 
words «, or a portion of rent "
shall be inserted; and 

(c) in sub-aection (3), after the word 
" rent ", the words "or a 
portion of rent" shall be 
inserted. 

24. For section 55 of the said Act, 
the following section shall be substitu
ted, namely:-

" 55.- (1) When a tenant or the mort
AppropriatioD of pa,_ Sagee of his hold-

--. mg or tenure or of 
• plrti9Jl of m. 
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holding or 'tenure makes a 'payment 'on 
account of rent, he may declare the 
year or the year and instalment 'to 
which he wishes the payment to be 
cledited. 

Amendment of 
I86tion 56 of 
Aot vm of 
1885. 

(2) Notwithstanding any declaration 
mentioned in' sub-section (1), if there is 
any arrear of rent due by the tenant, 
the recovery of which is not barred by 
the law for the time being in force as 
to limitation of suits for arrears of rent, 
the payment may, at the option of the 
landlord, be applied first to such 'arrear. " 

25. In section 56 of the said Act, 
after the word C C tenant ", the words 
C C or the mortgagee of his holding or 
tenure or of a portion of his holding o'r 
tenure" shall be inserted. 

Amendment of 26. In section 57 of the said Act after 
section 57 of Act the words " the tenant " wherev~r thev vm of 1885. ' J 

occur, the words c, or the mortga~ee of 
his holding or tenure or of a portIon of 
his holding or tenure" shall be inserted. 

Amendment of 27. In section 58 of the said Act,-
JeCtiOD 58 of Aot 
I1tU Qf 1885. (a) after the word cc tenant", 

wherever it occurs, the words 
C C or the mortgagee of his 
holding or tenure or of a 
portion 'of his holding or 
tenure" shall be inserted; 

(b) in sub-aection(4), after the word 
" either JJ, the words" on his 
own motion or" shall be 
inserted; and 

(c) for sub--section (6), the following 
sub-section sharI be substitu
ted, namely:-

"(6) An a~peal shall lie to the 
prescrIbed authority against 
any order of the Collector 
imposing a fine under au:b
section (8) or awarding 00ttl
l!eDSati9l'i ~der 8Ub-~tiOD 
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'(tj),-an6.the 'Ol'dftt' passed by 
such "uth~ri~on ~ch appeal 
~8hall 'be hal." 

Amendment of 28. In section 61 of the said Act, 
--- 61 of .w ~r -ti'he WOl'd H -tenant ", wherever it 
vm of l8II&. occurs, 1Ihe 'Words U or the mortgagee of 

his holding or tenure or of a portIon of 
'bitJ holding"or temtte " sball1;Je inserted. 

8uWitaticm of -28. For section 73 of the said Act, 
~~or;"for 'the ionowing section shall be mibsti-
Act vm of ttited, namely:-

1881. u 73. (l~ When an :oocnpailcy~lf1itlg 
liability 'for 'aneara has ~n tl"MlSf8!"

of rent on UaDsfer of red, In whole or m 
,*h~ ·tJr i*rt of part, wh~ther 
holding. before 01' afWt- 'th'e 

-.commencement of the Bihar Tenancy 
(Amendment) Act, 1938, by sale, .ex
change or gift, or by sale in execution of 
a decree or of a certificate filed under 
the :Ribar and Orissa Public DemaoosB• Ie o. 
'Becovery:,Act, 1914, other than a deooeeAct IV of 
or a 'ooI'tmcate :lor &Tears of .rent due in 1914. 

respect 01 the holding ,-

(a) .n arrears of rent due in respect 
'of the holding ~fore the ~te 
o'f 'the 'transfer Shall be a first 
oha'rge an. thehotdih~; 

~b) 'he tfttllfel'6l' 'Shall 'be liable for 
&l arrears -due -before the -~ 
-of th~ Mnsfer; and 

(c) tJte tmDsf8l'Oi" :and the tran&fettee 
shall be jointly aad severally 
liable for all a~8 falliBg IOue 
betwren the date of the transfer 
and the date Df tile diBtn"ktion 
of the rent. 

{I} I1l this section the exptelJ$iOft 
" 'date 'of the trtnlsfe'r " ttleMftI,-

(tI) in \he cue Df a transfer by wei 
exClumae or gift-ille elate DJ 
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the execution of the instrument 
of transfer or the date on which 
the transaction was completed, 
as the case may be; and 

Amendment of 
~on 75 of Act. 
vm of 1885. 

(b) in the case of a sale in execution 
of a decree or certificate filed 
under the Bihar and Oris~" 0 
Public Demands Recovery Act,~t IV·of 
1914,-the date of the sale. tt 1914. 

30. In clause (b) of section 75 of the 
said Act, for the words " shall be bail
able and compoundable", the words 
and com,ma " shall be bailable, and shall 
be compoundable " shall be substituted. 

Amendment of 31. Sub-section (2) of section 85 of 
I8Otion 86 of Act the said Act shall. be om,itted. 
VIII of 1886. 
Amendmeut of 32. In sub-section (6) of section 86 of 
aection 86 of Aotthe said Act, after the words" register
VIII of 1885. ed instrument", the words "or when 

there is an under-raigat on the holding 
or part thereof. " shall be inserted, and 
after the word " incumbrancer ", . the 
words ". or the under-raigat or both, as 
the case may be " shall be illBerted.· 

Amendment of 33. In section 87 of the said Act, 
I8Otion 87 of Actafter sub-section (4), the following sub
VIII of 1886. section shall be added, namely:-

"(5) If an under-raigat has a right 
of occupancy in a holding ora portion 
thereof, the landlord shall, before enter
ing on the holding under this section, 
ofter the whole hQlding to the under
raigat at the rent paid by the raiyat 
and on condition of the under-raiyat 
paying up ~ arrears due from the 
raigat. If the under-raigat refUSC$ or 
neglects within a reasonable time to 
accept the ofter t the landlord may enter 
Qn the holding and let it tQ another 
~t 9r cultlVate it himself, as pro
vided in ~ub-$8Ctio~ (1) and (2}.'!' 
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AmeDdmeD' 34. Fot the sub-heading "Sub-
til ~ 8U!ft. division of tenancy" after section 87 
~ 8'7 of Aoto~ the said Act, the sub-heading " Sub
vm of l885. division of tenancy and distribution of 

Ameadmflut of 
__ on 88 of 
A'" vm of 1&. 

rent" shall be substituted. 

35. In section 88 of the said Act,
(a) the figures and letters C C 26B ". 

" 26E " and' cc 26M and 260 " 
shall be omitted; for the 
figures and letters "26D" , 
" 26F JJ, "26H" and "26Ju

• 

the figures and letters cc 88A 7~, 
" 88B ", " 88C Hand "88FH

, 

Tespectively, shall be substitut
ed; and after the figures and 
letter "88F", as substitu
ted, the words, figures. brac
kets and letters C C 88H and 
sub-section (2) of section 881 " 
shall be inserted; and 

(b) after the proviso, the following 
further proviso shall be insert
ed, namely:-

" Provided further that in the case 
of a transfer of a portion of a 
holding made before the first 
day of January, 1923. the land
lord shall be deemed to have 
accepted the distribution of the 
rent of the holding as stated in 
the instrument of transfer or, 
if there is no such instrument, 
as settled between the transferor 
and the transferee." 

Ioseriion of 38. After section 88 of the said Act, 
Dew 88OtioDB 88A the following sections shall be inserted 
~Io1D~ namely:- ' 

"88A. (1) When a portion of 
t he holding of an occupancy-raiyat 
or a raiyat holding at fixed rate is 

Dista:I1mtion of rent 01 transferred by sale 
a holdJ.ng OD transfer of (including a sale in 
a porhon thereof. t' f d execn Ion 0 a ecree 
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oth~~· than a. door:ee. for arrears of- rellt), 
e~ahang8 or gi1lb, the tr.&JlSferor ~d the! 
tranef-eree may, in· the-· case of a tr.ansf~:r 
made- after the date of thf' OOl)1lJl8Dce

ment of the Bih~ Tena.nay (Amendment) 
Act, 1938, at the tiIJle of the transfer Qr 
at any time thereafter, and in the case of 
a transfer made· before the date of the 
commencement of the saia. Act, at any 
time after such date) distribute the rent 
of the holding· by agreement. 

(2) .AJ1y distDibution of- the rent of a 
holding made under sub-section (1) shall 
be binding on the landlord, if the 
t·ransferee,-

(a) in the case referred to in clause 
(b) of sub-section (3), sends to 
th& landlord by post a notice 
registered undeD Chapter VI 
of the Indian Post Office Act, VI of 18111. 
1898, and containing the pres-
cribed particulars; and. 

(b) in all other cases, tenders with 
a statement containing the 
prescribed particulars to the 
landlord or his agent or, if 
such tender is refused, deposits 
with the Collector under sub
section (1) of section 88C a fee 
(hereinafter called the rent 
distribution fee) which, subject 
to· the provieions of sub-section 
(3), shall be-,-

(i) in the cas.e of & transfer' by 
sale, a sum equal to four per 
centum of the consjderatWll 
for the sale as.stated iIi the 
instrument of t~nsfer; 

(it) in· the case-of a transfer by 
gift, a sum,· equal to fQur per 
DBaltIft· of the value of the 
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portion so transferred as 
stated in the instrument of 
transfer for the purpose of 
the stamp duty payable on 
such instrument or, if there 
is no such instrument, as 
.stated by the donee; a.nd 

(ii~1 in the case of an exchange, 
a sum of two rupees payable 
by each of the parties tp the 
exchange in addition to a 
sum equal tp four per 
centum of the consideration, 
if any, paid in cash for the 
exc~ge. 

ILLUSTRATION. 

A, Band Care co-raiyats of a holding and 
X, Y and Z are co-raiyats of another holding. 
A, B and C on one side and X, Y and Z on 
the other, exchange portions of their. respectif'e 
holdings. A, B and a together shall be 
considered one party and X, Y and Z together 
,hall be considered the other party to the 
exchange. . 

(3) In determining the amount pay
able by a transferee as rent distribution 
fee tp the landlord, the following prin
ciples shall be observed, namely:-

«(I) any amount paid by the trans
feree as the landlord's registra
tion fee in respect of the 
transfer shall be deducted from 
the amount of the rent distri
lmtion fee as calculated in 
accordance with the provision 
of clause (b) of sub-section (2); 

(6) if the amount paid by, the t!'ans
feree as the landlord's regtstra
tion fee is equal to, or in 
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excess of, the amount of such 
rent distribution fee, the trans
feree ~~ not be liable to pay 
any sum as rent distribution 
fee; and 

(c) jf the fl,ID.ount paid by the trans
feree It$ the landlord's regis
tr!l!tion fee exceeds the ~mount 
of such rent distribution fee, 
the transferee shall not be 
entitled to recover from the 
landlord the amount by which 
such registration fee exceeds 
such J'ent distJ'ibution fee. 

(4) Nothing in sub-sections (2) and (3) 
Hhall affect the right of a landlord to 
u~ake an applicat~oD, unde;r sub-section 
{I) of section a_8E. 

8SB. If the landlord, or his agent 
specially authorised 

.Effect 01 acceptance b th 1 dl d . 
(/1 rent distribution fee ye an or ill 
b1 landlord or bis agent. this behalf, accepts 

the rent distribu
tion fee tendered, under sub-section (2) 
of section 88A,-

(a) such landlord or such agent, as 
the case may be, shall forthwith 
grant to the transfer~ a written 
receipt signed by the landlord 
or the agent shOWIng the amount 
of the rent distribution fee paid 
by the transferee, the area of 
the portion transferred, the 
rent payable for such portion 
in accordance with the distri
bution and such other paJ'ti
eulars as may be prescribedj 
and 

(b) the landlord shall prepare and 
retain a counterfoil of the 
reoeiI!~-'- - -
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88C. (1) If the landlord or his agent 
Procedure when land. does not accept the 

lord or bis &g\mt does rent distribution fee 
not accept rent distribu. tendered under sub
tion fee. section (2) of. sec-
tion 88A, the transferee may deposit 
such fee with the Collector together with 
the prescribed process fee for service of 
notice on the landlord, a statement in 
the prescribed form showing particulars 
of the land transferred, the area of such 
land, the rent payable for such land in 
accordance with the distribution, the 
stated value of such land, the amount of 
rent distribution fee and the name of 
the landlord or landlords registered 
under the Land Registration Act, 1876, Ben. Act 
and such other particulars as may be Yfitrt. 
prescribed. 

(2) If the transferee deposits the rent 
distribution fee with the Collector under 
sub-section (1), the Collector shall grant 
to the transferee a receipt for the same 
in the prescribed form, and every person 
claiming an interest as landlord in the 
portion of the holding transferred shall 
be deemed to have accepted the distribu
tion of rent as settled between the 
transferor and the transferee on the 
date on which such receipt is given: 

Provided that nothing in this sub
section shall affect the right of the 
landlord to make an application under 
sub-section (1) of section 88E. 

88D. When the Collector grants a 
CoD to to 

receipt under sub-
ec r serve • (2) f 

notice upon landlord or sectIOn 0 sec-
landlords. tion 88C, he shall 

serve a notice in the 
prescribed manner and in the prescribed 
form containing the particulars referred 
to in sub-section (1) of section 88C on 
the landlord or landlords named in the 
statement mentioned in the said sub
section .. 
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88E. (1) Any landlo~d upon whom & 
notIce has been 

Application • for pay- served under section 
ment of deposIt. 88D 1 () f or c anse a 0 

.ub-section (2) of section 88A may,-

(d!) in the case of a notice under sec
tion 88D, at any time within six mOI,lths 
from the date of the service of such 
notice-

(~) apply to the Collector for pay
ment to him of the sum deposit
ed as rent distribution fee in 
respect of the distribution of 
the rent of such holding or, if 
he is a co-sharer landlord, for 
payment to him of such portion 
of the sum as:is proportionate 
to his sliare; . 

(i~) apply in one and the same 
application for the payment to 
him of the S1],ll1, or ~ portion of 
it, deposited as the rent distri
bution fee and for any of the 
orders mentioned in clause (b); 

(b) in the case of a notice under clause 
(a) of sub-section (!a) of ~ction 88A, at 
any time within six months from the 
date of the service of such notice, apply 
for an order declaring-

(~") that the distribution of the rent 
of the holding as stated in the 
instrument of transfer or in the 
notice referred to in clause (a) 
of sub-section (2) of section 88A 
or iIi section 88D, as the case 
may be, is inequitable; 

(i~") that, in the case of a transfer 
by sale, the consideration fOT 
the sale of the portion trans
ferred, as stated in the instru
ment of transfer, is below its 
market v-.lu.e. 
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(2) Every application under Bub-sec-
tion (1) shall be in the prescribed form 
and shall. notwithstanding anything 
contained in the Court-fees Act, 1S70, 'II of 1870. 
bear such stamp as the Governor may, 
from time to time. direct by notification 
in the Bihar Gazette. 

SSF. (1) On receipt of an application 
Procedure to be under sub-section 

ft>Uowed by Collector on (1) of section SSE, 
ROeipt of application. the Collector,-

(11 in the case of an application 
under sub-clause ('t) of clause (a) 
of the said sub-section, shall 
pay the amount 0:5 the deposit, 
or a portion of it proportionate 
to the share of the applicant, 
to the applicant; 

(it) in the case of an application 
under sub-clause (i't) of clause 
(a) or under clause (b) of the 
said sub-section,-

(a) shall. in the case of a transfer 
by sale, if he is satisfied that the 
consideration for the sale of the 
portion transferred, as stated· 
in the instrument of transfer, 
is below its market value, deter
mine the market value of such 
portion, and,-

(1) in the case of an application 
under sub-clause (ii) of clause 
(a) of the said sub-section, 
order the transferee to pay to 
the landlord or deposit with 
the Collector within a speci
fied time, as part of the rent 
distribution fee, a sum equal 
to the difference between the 
sum already deposited by the 
transferee and a sum equal to 
four per centum of the market 
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value of such portion as 
determined by the Collector 
in accordance with the pro
visions of sub-sections (2) 
and (3) of section 88A; 

(2) in the case of an application 
under clause (b) of the said 
sub-section, order the trans
feree to pay to the landlord 
or deposit with the Collector 
within a specified time a sum 
equal to the rent distribution 
fee determined by him as 
aforesaid; 

(b) may, in the case of a transfer by 
sale, if he is satisfied that the 
value of the portion has been 
wilfully uIiderstated with a 
view to reducing the amount of 
the rent distribution fee, order 
the transferee to pay to the 
landlord or deposit with the 
Collector as penalty, within a 
specified time, a further sum 
equal to the rent distribution 
fee as determined by him under 
sub-clause (a); 

(c) shall, if he is satisfied that the 
. distribution of the rent as set 

forth in the instrument of 
transfer or, if there is no such 
instrument, in the notice refer
red to in section 88D is in
equitable, pass an order distri
buting the rent of the original 
holding between the portion 
transferred and the portion re
tained by the transferor, in such 
manner as he considers fair and 
equitable; ana 

. (d) shall, if the right to receive the 
rent (iistributlon fee is not in 
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dispute, pay the rent distribu
tion fee to the person who has 
applied for it. 

(2) The Collector shall hear all 
applications in respect of the same dis
tribution of rent in a single proceeding. 

88G. If any sum deposited with 
the Collector as 

Procedure to be rent distribution fee 
followed by C~llec:or or any portion of 
when DO appbcatlOD h . t di 
made. SUC sum IS no s-

posed of under sec
tion 88F, the Collector shall deposit such 
sum or such portion of the sum, as the 
case may be, in the treasury. Any 
person may apply for payment to him of 
the same at any time within twelve years 
of the date on which it is deposited in the 
treasury, and the Collector shall deal 
with any such application in the pres
cribed manner. If no such application 
for payment is made within the afore
said period of twelve years, the Collec
tor shall dispose o.f such sum in th~ 
prescribed manner. 

88H. (1) If an application under 
.. clause (a) of sub-

Summary rejection of section (1) of section 
appBcat.Ion if made ~ 
after payment of rent 88E IS presented 
distribution fee by after the rent distri-
Collector. . bution fee has been 
paid to any person by the Collector 
under section 88F, such application shall 
be summarily rejected. 

(2) If no application for an order 
under sub-clause (~1 of clause (b) of sub
section (1) of section 88E is made, the 
tandlord of· the portion transferred shall 
be deemed to have accepted the distri. 
bution of the rent of the holding as 
stat.ed in the instrument of transfer or as 
settled between the transferor and the 
transferee . 



tiihar·Act 
[The Bihar Tenancy (Amendment) Act, 1938.] 

88I. (1) A1ly sum wliich a transferee 
Sums recoverable as is liable to deposit 

public demands. witij the Collector 
in accordance with 

an order passed by the Collector shall be 
recoverable from such transferee as a 
public demand under the Bihar and B. & o. 
Orissa Public Demands Recovery Act, t:14 IV of 
1914, and the portion of the holding in . 
respect of the distribution of the rent 
whereof such sum is payable shall be 
liable to be sold in executIOn of a certifi
cate filed by the Cert.ifi.cate Officer in 
respect of such demand, and the pro
ceeds of such sale shall, after deduction 
of any amount due for arrears of rent 
in respect of the holding or portion sold, 
be applied first to the payment of such 
sum. 

(2) An order passed by the Collector 
under sub-clause (c) of clause (U) of sub
section (1) of section 88F shall, unless the 
Collector for reasons to be recorded in 
writing otherwise directs, take effect 
from the date of the transfer or, if such 
transfer was made after the first day of 
January, 1923, and before the date of thp. 
commencement of the Bihar Tenancy 
(Amendment) Act, 1938, and if there is 
no instrument of transfer, from the date 
on which the transaction was completed. 

(3) The Collector shall have power to 
~ward costs to.any party to any proceed
mg under sectIons S8E to 88H, and any 
sum so payable as costs shall be recover
able as a public demand. 

(4) An ?rder of the Collector passed 
under sectlOn 88F shall be final and shall 
not be questioned in any Civil Court: 

Provided that, if such an order i~ 
passed by a Deputy Collector exercising 
the powers of a Collector, an appeal 
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shall lie to the Collect<>r of the district 
and his decision on such appeal shall be 
final: 

Provided further that nothing iIi this 
section shall prevent any person entitled 

- to receive any sum paid by the Collector 
under section 88F or section 88G from 
recovering the same in the Civil Court 
from the person to whom it was paid. U 

=u;t: 37. In sub-section (1) of section 
oW vm of l886. 113 of the said Act, for the words, figure 

and brackets " or on the ground specified 
in sub-clause (i)", the words, figures and 
brackets "or on any of the grounds 
specified in Bub-clauses (i) and (ii)" 
shall be substituted. 

Substitution of • • 
D81r aeotion for 38. For sectIOn 121 of the saId Act, 
MOtion 121 of Actthe following' section shall be substi-
vm of ;t8S5. tuted, namely:-

" 121. (1) Where an arrear of rent is 
C . h· h due to the landlord ases m WIC an • 

application for distraint of a rmyat or under-
~y be made. raiyat, and has not 
been due for more than a year, and no 
security has been accepted therefor by 
the landlord, the landlord may, in addi
tion to any other remedy to which he is 
entitled by law, present an apEli'C:tioD 
to the Civil Court requesting t e ourt 
to recover the arrear by distraining, 
while in the possession of the cultiva· 
tor,-

(a) any crops or other. products of 
the earth standmg or un
gathered on the holding; 

(b) any crops or other ~roducts of 
the earth which have been 
growll on the holding and have 
been reaped or gathered and are 
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deposited on the holding or on 
a threshing floor or place for 
treading out grain whether in 
the fields or within a homestead. 

(2) An application under sub-section 
(1) may be made by a co-sharer landlord 
in respect of his share of the rent, if 
he makes all the remaining co-sharer 
landlords parties defendant to "the appli
cation, and satisfies the Court that the 
other co-sharer landlords are unwilling 
to join in the application, or that the 
share of the rent payable to such co
sharers has been paid: 

Provided that an application shall not 
be made under this section-

(1) by a proprietor or manager as 
defined under the Land Regis- Ben. Act 
tration Act, 1876, or a VII of 18'16-

mortgagee of such a proprie-
tor or manager, unless his name 
and the extent of his interest 
in the land in respect of which 
the arrear is due have been 
registered under the provisions 
of that Act; or . 

(2) for the recovery of any sum in 
excess of the rent pa able for 
the 01 'In e r ding 
agricultur year, unless that 
sum IS payable under a written 
contract or in consequence of a 
proceeding under this Act or an 
enactment hereby repealed; or 

(8) in respect of the produce'of any 
part of the holding which the 
tenant has sub-let with the 
written consent of the landlord; 
or 
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(4) by the reJllaining co-sharer land
lords, in respect of the arrear 
of rent for the year for which 
one co-sharer landlord has filed 
an application under sub
section (2) in which such 
co-sharer landlords have not 
joined." 

AmeDdment of 39. In sub-section (1) of section 122 
MOtion 122 of A"*of the said Act -vm of 1886. ' 

(a) for clause (b), the following 
clause shall be substituted, 
namely:-

" (b) the name of the tenant and, 
in the case of an applica
tion by a co-sharer land
lord, the names of the 
remaining co-sharer 
landlords; "; and 

(b) for clause (d), 'the following 
clauses shall be substituted, 
namely:-

" (d) the amount of the arrear, and, 
in the case of an application 
by a co-sharer landlord, the 
share of such co-sharer land
lord; 

,(dt) the interest, if any, claimed 
on the amount of the arr~ 
and: when an amount in 
excess of the rent payable by 
the tenant in th~ last pre
ceding agricultural year is 
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claimed, the contract or pro
ceeding, as the case may be, 
under which that amount is 

Amendment of 
IleCtion 128 of 
Act VIII of 
1886. 

payable;" . 

40. In section 123 of the said Act,

(a) for sub-section (2), the following 
sub-section shall be substituted, 
namely:-

" (2) The Court may, if it thinks fit, 
examine the applicant and shall, 
with as :Uttle delay as possible,-

(a) if the application is by a 00-
sh~rer l~ndlord, fix a date for 
the hearing of the aPRlication 
and give notice of such date to 
the remaining co-sharers; and 

(b) in all other cases, admit the 
application or reject it or 
permit the applicant to fur
nish additional evidence in 
support of it.';; 

(b) after sub-section (2), the following 
sub-section shall be inserted, namely:-

'~ (2a) In the case of an application 
made by a co-sharer landlord, 
the Court may, on the date 
mentioned in the notice, after 
hearing such of the remaining 
co-sharers {los may appear, 
admit the application, allow 
the remaining co-sharers or 
any of them to join in the 
application, or reject the 
application."; and 

(c) in sub-section (3), the words, figure 
and brackets "under sub-section (2)" 
shall be omitted. 
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Substitution of 
BeW aection for 
.Gtion124of 
Act vm of 
1881. 

Amendment of 
.acUon 180 of 
Aot vm of 
188J. 

41. For section 124 of the said Act, 
the following section shall be substi
tuted, namely:-

" 124. (1) If an application is 
admitted under 

Execution of the last fore-
order for distraint. going - section 

and an order for 
distraining any produce IS 
made, the Court shall send a 
copy of the order containing 
the prescribed particulars to 
the Collector for execution. 

(2) The Collector shall, upon 
receipt of the copy of the 
order referred to in sub-section 
(1), depute an officer to distrain 
the produce specified therein, 
or such {lOrtion of that produce 
as he thinks fit; and the officer 
shall proceed to the place 
where the produce is, and dis
train the produce by taking 
charge of it himself or placing 
some other person in charge of 
it in this behalf, and publish
ing a notification of tne dis
traint in accordance with rules 
to th~t efiect made by the 
Provincial Government: 

Provided that produce, which 
from its nature does not 
admit of being stored, shall 
not be distrained under this 
section at a.ny time less than 
twenty days before the time 
when it would be fit for 
reaping or gathering." 

42. In section 130 of the said Act, for 
the words " distraint shall be immedi
ately withdrawn ", the w9rds ... order 
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of distraint shall not be executed " 

Amendment of 
aeoUon 188 of 
AotI vm of 
188IJ. 

Amendment of 
aection 140 of 
AM VIII of 
1885. 

shall be substituted. ' 

43. In section 136 of the said Act,

(a) in sub-section (1), for the words 
" in the Court issuing", the 
words " with the Collector 
executing" shall be substi
tuted ; for the words "the 
Court or officer" . the words 
, 'the Collector or officer" shall 
be substituted; and for the 
words " distraint shall forth
with be withdrawn" • the 
words 'c order of distraint 
wall not be executed" shall 
be substituted; 

(b) in sub-section (2). for the words 
" into the Court ". the words 
" to the Collector" shall be 
substituted; and 

(c) in sub-section (4), for the word 
" Court ", the word "Col
lector" shall be substituted. 

44. In section 140 of the said Act,

(a) after the words "Civil Court", 
the words "or a Collector" 
shall be inserted; and 

(b) the following proviso shall be 
inserted, namely:-

" Provided that, if such an order 
is passed by a Deputy Col
lector exercising the powers 
of a Collector, an appeal 
shall lie to the Collector of 
the district and his decision 
on such appeal shall be 
final. " 

~;!.~;t;In 45 •. Section 141 of the said Act shall 
of 1881. be OPl~tted. 

\ 
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Amendment of 48. Section 142 of the said Act shall 
~ vxJ~ ~ssa. be renumbered as section 141, and in sec-

c tion 141, as renumbered, for the words 
" High Court", the words "~rovin
cial Govermnent " shall be SUbstItUted; 
and for the words "under this Chap
ter ", the words " under the foregoing 
·provisions of this Chapter" shall be 
substituted. 

lDaertion of Dew 47. After section 141 of the said Act, =nri42, ~885as renumbered, the following section 
o 'shall be inserted, namely:-

" 142. (1) If, at any time, the Provin
cial Government are 

Power of Provincial satisfied that, in any 
Government to issue local area or in rea
Dotification and pres- f 
cribe procedure and pect of any class 0 
authority for realisation cases, circumstances 
Q~ rent in certain exist which render 
CIrcumstances. it impracticable for 
a landlord to realise his rent, the PrQ
vincial Government may, by notification, 
direct that all rents in such local area or 
class of cases shall, after the pUblication 
of the notification, be realised bv the 
application of too prescribed procedure. 

(2) If, in the opinion of the Pro
vincial Government, circumstances so 
require, they may further direct that 
such procedure shall be applied and the 
rents realised in the said local area or 
class of cades by the prescribed 
authority. 

(3) The Provincial Government may 
make rules to give effect to the provisions 
of this section." 

bubatitution of a ·18. For the heading to Chapter XIII :: .!=g;:r above section 143 of the said 
vhapter xm Act, the heading " JUDICIAL PRO
of Act vm of CEDURE FOR THE RECOVERY OF 
1881. RENT ay SJJlT !! ~all be substituted. 



82 lBi .... Act 
rThe BiM" Tenancy (Amendment) Act, 1998.] 

Am~ndment of 49. In sections 143 and 144 of the 
~ti::Ac~~d said Act, after the words "Code of 
of 1885. Civil Procedure", wherever they occur, 

the figures " 1908 " shall be inserted. 
Amendment of 
II8Otion 145 of 
Act vm of 1885. 

Amendment of 
section 146 of 
Act vm of 
1885. 

50. In section 145 of the said Act,

(a) after the words "under the 
hand of the landlord", the" 
words " or by any person au
thorized by the landlord in this 
behalf by writing under his 
hand " shall be in~erted; 

(b) after the words " Code of Civil 
Procedure ", the figures 
" 1908 " shall be inserted; and 

(c) the following proviso shall be 
added, namely:-· 

"Provided that notwithstanding 
anything contained in the Code 
of Civil Procedure, 1908, everyv of 1901. 
such naib or fJumashta may 
verify the pleadings on behalf 
of· the landlord and shall not be 
required to obtain the permis-
sion of the Court for the pur-
pose of such verification." 

51. In section 146 of the said Act,

(a) for the words and figures 
, 'referred to in section 58 of the 
Code of Civil Procedure" , 
the words and figures "men
tioned in rule 1 of Order VII 
of the Code of Civil Proce-v pI l908. 
dure, 1908" shall be substi-
tuted; and 

(b) for the words " that section", 
the words and figures " rule 2 
of. Order IV of the said Code ~, 
shall ;be substituted. 

Amendment of 
section 147 of 
Act vm of 

1885. 

52. In section 147 of the said Act, 
for th~ words. a nd figures " section 373 
of thQ Cod.,. of Oivil Procedure", the 
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AmeDclment of 
MOtion l47A of 

~.V111 of 

Amendment of 
JeOtiOD 1 .. 01 
l~ VIII of l.88I. 

words and figures "rule 1 of Order 
XXI!I~ of the Code of Civil Procedure, Yof 19CII. 
1908" shall be substituted. 

53. In sub-section (1) of section 14:7A. 
of the said Act, for the words and 
fi~ "section 375 of the Code of 
Clvil Procedure", the words and figures 
" rule 3 of Order XXIII of the Code of v of 1001 
Civil Procedure, 1908" shall be . 
substituted. 

54. In section 148 of the said Act,
(a) for clause (a), the following 

clause shall be substituted, name
ly:-

" (a) sections 68 to 72 (both inclusive), 
rules 1 to 13 (both inclusive) of 
Order XI, rules 22 and 83 of 
Order XXI, rule 2 of Order 
XL VIII and Schedule III of 
the Code of Civil Procedure, Vof lQ. 
1908, shall not apply to any 
such suitj" j 

(b) in:clause (b) for the words "section 
50 of the Civil Procedure Code", 
the words, figures and brackets 
" rules 1, 2, 4, 5, 6 and sub-rule (2) 
of rule 9 of Order VII of the Code v of 1908. 
of Civil Procedure, 1908 " shall be 
substituted; 

(c) after clause (b2), the following 
new clause shall be inserted, name
ly:-

., (bS) the plaint shall further 
contain a statement of the 
value of the land held by the 
tenant, or, if the plaintiff 
desires any particular por
tion of such land to be sold 
in the event of his~ getting a 
deeree, a statement of the 
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situation, designation, ex· 
tent, boundary and v~ue of 
that portion;' ; 

(d) in clause (c), the words" unless the 
Court is of opinion that the summons 
should be for the settlement of issues 
only" shall be omitted; 

(6) . in clause (d), for the words and 
figures . "Part III of the Indian 
Post Office Act, 1866", the words 
and figures "Chapter VI of the 
Indian Post Office Act, 1898 " shall VI of 1898. 
be substituted; 

(f) after clause (d), the following 
clauses shall be inserted, namely:-

" (dl) notwithstanding anything 
contained in the Code of 
Civil Procedure, 1908, or in v of 1908. 
any rules made thereunder, 
the plaintiff in such a suit 
shall not be required to 
supply any identifier for the 
purpose of serving summons 
or notice on the defendant 
or the judgment-debtor or on 
any witness, and the serving 
officer shall serve the sum-
mons or notice after due in-
quiry as to the identity of the 
person on whom, or the house 
or property where, the sum-
mons or notice is to be served. 
The serving officer shall serve 
the summons or notice in the 
presence of at least two per-
sons and he shall, whenever 
possible. require the signa-
tures of those persons to be 
endorsed on the original sum-
mons or notice and, where he 
il3 unable to serve the sum-
mons or notice, he shall, 
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whenever possible, require 
the signatures O'f twO' persO'ns 
O'f the village, in which the 
person to be served with the 
summO'ns O'r nO'tice O'rdinarily 
resides, to be so endorsed; 

(d2) if the natural guardian of a 
minor defendant is-

i(a) his father, father's father, 
or, in the case of a 
married female, her hus
band; or 

(b) his mO'ther's father or 
mother's brother with 
whom the minO'r resides, 

and if upon nO'tice being served 
upon such ~ardian under 
rule 3 of Order XXXII of 
the Code O'f Civil Procedure. v of 1908. 
1908, he does nO't appear and 
object to his appointment as 
guardian for the suit for 
such defendant, the Coun 
may, nO'twithstanding any-
thing to the oontrary ('on-
tained in the said CO'de, 
presume the oonsent O'f such 
guardian to his appointment 
as guardian for the suit for 
such defendant;"; 

(g) after clause (e), the following 
clause shall be inserted, 
namely:-

" (ee) nO'twithstanding anything to 
the oontrary contained in 
the- Code of Civil Procedure. v of 1_. 
1908, whenever a Court 
adjO'urns the hearing O'f a 
suit, it shall record the 
reasons therefor .!o' • - , , 
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(It) in clause (f), for the words and 
figures cc section 189 of the 
Code of Civil Procedure", the 
words and figures " rule 13 of 
Order XVIII of the Code of 
Civil Procedure, 1908" shall beVof 1808. 
substituted; 

hI after clause (f), the following 
clause shall be inserted, 
namely:-

"(fl) where the suit is a suit for 
the recovery of money-rent 
and the Court decides to 
proceed with the same e:c
parte, it may dispense with 
oral evidence and deter
mine such suit upon the 
affidavit of the plaintitT or 
his agent, if mch plaintiff or 
agent is able of his own 
knowledge to prove the facts 
stated in such affidavit: 

Provided that the Court may call for 
oral evidence in case it consi
ders such evidence necessary;" ; 

(i) clause (If) shall be renumbered 
clause (/2) and in clause (12) as 
renumbered, for the words 
" the landlord ". in the first 
place in which they occur, the 
words " a party " shall be subs
tituted; after the words" such 
documents ", the words C e', may 
be " shall be inserted; after the 
words "true copies or ex
tracts ",the words "without 
the payment of any court-fee, 
and such copies or extracts " 
shall be inserted; and for the 
words C C the landlord ", in the 
aewnd place in which they 
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occur, the words " tlie party , J 

shall be substituted; 

lusertiOD -of 
DeW section 
148AA in Act 
vm of l88a. 

(k) for clause (g), the following new 
clause shall be substituted, 
namely:-

u(g) the Court shall, when passing 
a decree, make an order 
directing that a notice be 
sent to the defendant at the 
plaintiff's cost in the pres
cribed fonn stating the 
amount payable to the plain
tiff under the decree (includ
ing the cost of such notice) 
and calling upon the defen
dant to pay to the plaintiff or 
deposit into Court such 
amount within a period of 
forty-five days from the 
service of such notice;"; and 

(l) in clause (h), for the words and 
filrUres cc sectIon 232 of the 
Civil Procedure Code" . thf> 
words and figures" rule 16 of 
Order XXI of the Code of 
Civil Procedure, 1908" shaDv of 11108. 

be substituted. 

55. After section 148A of the said 
Act, the following new section shall be 
inserted, namely:-

"148AA. (1) If a rai'!lat defaults ill 
When a raiYlJt may be payment of the rent 

held to be a habitual of his holding for 
defaulter and e~se. a period of four 
quaCeB at such findmg. consecutive vears. 

- '. Bihar Act 
after the commencement of the BlharVITI of 
Tenancy (Amendment) Act, 1937, andl987. 
in consequence of 8Uoh default the land-
lord obtains one 01' more than one decree 
against such rai'!lat in respect of the 
arrears of such rent, and if in the year 
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immediately following the said period 
of four years the raiyat again defaults in 
payment of the rent of the said holding 
for such year, the Court may, in a suit 
for the recovery of the arrears of rent for 
the whole of the said year, hold that the 
defendant is a habitual defaulter and 
that the entire holding, in respect of 
which the suit has been filed, is liable 
to be sold for the realisation of the 
amount payable under the decree in such 
suit: 

Provided tliat tlie Court shall not 
hnld as aforesaid unless, after 
giving the defendant a reasonahle 
opportunitv of being heard and after 
taking into consideration all the facts 
and circumstances of the case. it is 
satisfied that the defendant had no 
reason beyond his control for default. 

(2) If in any suit for the recovery of 
arrears of rent of a holding it is proved 
that, previous to the im:;titution of sllC'h 
suit, the landlord had obtained one nr 
more than one decree for a.rrears of rent 
in respect of the said holding against 
the raiyat for four years, whether con
secutive or not, after the commencement Bihar Act 
of the Bihar Tenancy (Amendment) vm of 
Act, 1937, the Court may, notwith- 1937. 

standing anything to the contrary 
contained in sub-section (1). hold the 

. raiyat to be a habitual defaulter if. 
after giving the raiyat a reasonable 
opportunity of being heard and consi
dering all the facts and circumstances 
of the case, the Court iR sati!:;fied that 
the raiyat had wilfully defaulted with
out reasonable cause in paving the rent 
for the years in respect of which the 
aforesaid decree or decrees were obtained 
and that the payments. if any. made 
during the years which intervened 
between the years in respect of which 
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the said decrees had been obtained were 
nominal paYJD:ents made with the inten
tion of defeating the provision 9f sub
section (1). 

Amendment of 
section lliBA of 
.Act. VIn of 1885. 

(3) Notwithstanding anything to the 
contrary contained m this Act, if the 
Court holds a defendant a habitual 
defaulter under this section, it shall, 
when passing the decree in the suit, 
direct that if the defendant fails to pay 
the decretal amount to the plaintiff or 
deposit the same into Court within the 
time mentioned in clause (g) of section 
148, the whole of his holding shall, if the 
decree-holder so desir~, be sold.~' 

56. In section 153A of the said Actz.-

/ 

(a) for the words and figures" sec
tion 108 of the Code of Civil 
Procedure ", the words and 
figures "rule 13 of Order IX 
of the Code of Civil Procedure, 
1908" shall be substituted;vof 19M. 
and 

(b) for the words and figures " sec
tion 623 of the said Code ", the 
words and figures " section 114 ' 
and rule 1 of Order XLVII of 
the said Code" shall be 
substituted. 

Amendment of 57. In clause (c) of sub-section (1) 
~~~ ~88lS of section 158 of the said Act, after the 

. words :' under-raiyat ", the words 
"with or without occupancy-right" 
shall be inserted. 

Repeal 01 58. (1) Chapter XIIIA of the said 
~~in ~ m35~ Act shall be omitted. 

(2) From the date on which this Act 
comes into force aU orders passed before 
such date by the Provincial Govern
ment allowing ~ landlord's application 
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Repeal of the 
heading to 
Chapter XIV of 
Act VIII of 
1881). 

. 
under section 158A shall cease to hue 
effect as if such orders had never been 
passed: 

Provided that nothing in this section 
shall affect any certificate signed under 
sub-section (5) of the said section 158A, 
and any such certificate may be executed 
as if this Act had not been passed. 

59. The words and figures " Chapter 
XIV-EXECUTION OF DECREES 
FOR ARREARS OF RENT ", occur
ring above section 158AA, shall be 
omitted. 

8Ubstitu~OD of 60. For section 158AAI the following 
new. section for section shall be substituted namely:-
I8Otlon 158A.\ of ' 
Act VIII of 
1885. 

Amendment of 
section lli8B of 
Act VIII of 
1885. 

" 158AA. (1) If, within the time 
mentioned in clause 

Execution of decrees (g) of section 148, 
fo~~ arrea~ of rent. the judgment-deb-
tor fails t&... pay to the decree-holder or 
deposit into Court the decretal amount, 
such amount may, upon an application 
made in this behalf by the decree
holder, be realised by the attachment 
and sale of the property of· the judg
ment-debtor, both movable and immov
able: 

,,--Provided that the movable property 
of the judgment-debtor shall not with
out his consent in writing be so attached 
or sold unless the decree cannot be 
satisfied py the attachment and sale of 
the holding for the arrears of the rent 
of which the decree was passed.' 

(2) The application referred to in 
sub-section (1) shall be in the prescribed . 
form, shall contain the prescribed parti
culars and shall state the mode in which 
the assistance of the Court is required." 

61. In section 158B of the said Act,
(a) in sub-section (1), ~fter the word 

" Aol<Ung ", in the first place 
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in which it occurs, the word 
" or " shall be inserted; and 

(b) in sub-section (2),-

('1 for the words "an applica
tion is made for execution of 
a decree for arrears of rent 
due in respect of a tenure or 
holding ", the words "the 
application mentioned in sec
tIOn 158AA is made and the 
decree-holder wants to pro
ceed against the tenure or 
holding or portion of the 
tenure or holding in respect 
of which the aecree was 
obtained," shall be substi
.tuted; and 

(i'1 the words "for execution" , 
in the second place in which 
it occurs, shall be omitted. 

Repeal of section 62. Section 162 of the said Act shall 
~62 ~~ vm be omitted. 
AmendmeD6 of 83. In section 162A of the said 
aectioD 18U. of Act,-
A.- VUI of 
l88I. (a) for the word and fi~es C C BOO-

tion 162 ", the word, figures 
and letters c, section 158AA ~, 
shall be substituted; 

(b) in the first proviso, for the words 
"specifies which portion of 
the holding " , the words 
'c desires that the ~rtion of 
the holding mentioned in the 
plaint or any other portion 
thereof" shall be substituted; 

(c) in the second proviso, after the 
word "holding" , the words 
c, created before the date _of 
the institution of the suit iu 
which the decree was passed " 
shall be inserted; and 
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(d) after the said proviso, the 
following further proviso shall 
be inserted, namely:-

Amendment of 
section 168 Clf 
Aot vm of 
1881. 

"Provided again that nothing in 
this section shall be deemed to 
authorise the sale of a portion 
of a plot comprised in a 
holding." 

84. In section 163 of the said Act,
(a) in sub-section (4), for the words 

and figures "section 289 of the 
said Code ", the words and 
figures " rule 67 of Order XXI 
of the Code of Civil Procedure, 
1908 " shall be substituted; and v 011908. 

(b) in sub-section ~7), for the word 
and figures 'section 290" , 
the words and figures "rule 
68 of Order XXI" shall be 
substituted. 

Amendment of 85. To section" 163A of the said Act, 
;:~e:t of ~he following provisos shall be added, 
1885. namely :-

" Provided that if the highest amount 
bid for such holding or portion of a 
holding is less than the price specified 
for the same in the sale proclamation, 
the Court may sell such holding or por
tion for such highest amount if the 
decree-holder consents in writing to 
forego so much of the amount of the 
decree as is equal to the difierence 
between the highest amount bid and the 
price specified for the holding or portion 
in the sale proclamation: 

Provided further that nothing in this 
~ecti.on shall ~pply to the sale of a hold
Ing lD executIon of a decree passed in a 
SUIt in which the defendant has been 
held to be a habitual defaulter under 
se<'tion 148AA." 
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AmeDdmea' of 
eectiOD 168B of 
Act vm of 1885. 

88. In section 163B o~ the said Act,-

(a) in sub-section (1), after the 
word "decree" , the words 
and figures "or a certificate 
signed under the Bihar and B. & o. 
Orissa Public Demands Re- Act IV at 
covery Act, 1914" shall be 1914; 

inserted; and 

(b) in sub-section (5), for the words 
"payable to the Collector" , 
the words and figures "under 
the Bihar and Orissa Public B. & o. 
Demands Recovery Act, 1914 "Act IVQf 

. shall be substituted. 1914. 

Am~Ddmeat of 67. In sub-section (1) of section 164 
eectiOD 1M of of the said Act for the words " the last 
Ae\ vm of 188fi. J! • .'" h d d fi J.oregomg sectlOn , t e wor an gurea 

" section 163 " shall be substituted. 

~ndmea' of 68. In section 165 of the said Act, for 
eeotioD 1M of Actthe words and figures " section 289 of 
vm of lasa. the Code of Civil Procedure", the words. 

and figures " rule 67 of Order XXI" of -
the Code of Civil Procedure, 1908," ,. cf 1908. 
shall be substituted. 

=~:: ~ 69. In sub-section (1) of section 169 
Act Vm of ~885. of the said Act, for the words and figures 

" section 295 of the Code of Civil Pro
cedure ", the words and figures 
" section 73 of the Code of Civil Proce- v of 19OB. 
dure, 1908 " shall be substituted. 

AmeacImeM 01 
I18CtioD 170 01 
Act vm Of 
1881. 

70. In section 170 of the said Act,

(a) in sub-section (1), fC)r the words, 
figures, letter and brackets 
"sections 278 to 283 (both 
inclusive) and 310A of the 
Code of Civil Procedure" the 
words, figures and brackets 
" r-ules 58 to 63 (both inclusive) 
and 89 of Order XXI of the 
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Code of Civil Procedure, v of 1908. 

1908 " shall be substituted; 

(b) in sub-section (3), for the words 
"landlord's fee", the words 
" landlord's registration fee " 
shall be substituted; and for 
the words " landlord's transfer 
fee", the words "landlord's 
registration fee" shall be 
substituted; and 

(c) sub-section (4) ~hall be omitted. 

1DIerti0D of new 71. After section 171 of the said 
=-~7!t ~ Act, the following section shall be 

. inserted, namely:-

II 171A. (1) Notwithstanding anything 
The amount paid by to the contrary con

a mortgagor to prevent tained in any law, 
sale together with fifty when a tenure or 
per centum to be deem.. • 
ed to be debt due from holdmg or portIon 
the mortgagee. thereof, mortgaged 
by a tenant, has been advertised 
for sale under this Chapter or in 
execution of a certificate for arrears of 
rent due in respect thereof, signed under 
the Bihar and Orissa Public Demands B. & o. 
Recovery Act, 1914, for default of the fgi~.IV of 

mortgagee who was liable under the terms 
of the contract between him and the mort-
gagor for payment of the arrears of rent 
for which the decree or certificate was 
obtained, ~d the mortgagor tenant 
pays into Court the amount requisite to 
prevent the 8ale,-

(a) the amount so paid by him to-
o gether with fifty per centum of 

the said amonnt by way of com
pensation shall be deemed to be 
a debt due from the mortgagee; 
and 

(b) the mortgagor shall, on applica
tion u> the Court executmg the 



xl of 1038.] 45 
[The Bihar Tenancy (Amendment) Act, 1938.J 

decree, be entitled to be put In 
possession of the tenure or 
holding or portion thereof by 
ejec~ the mortg~ee and to 
retain possession of It until the 
debt has been discharged. 

(2) Nothing in this section shall aJJect 
any other remedy to which the mort
gagor would be entitled.!' 

Am~ndm8nt of 72. In sub-section (1) of section 173 
=nJ'1:f~ of the -said Act, for the words and 

·figures " section 294 of the Code of Civil 
Procedure", the words and fi~ 
" rule 72 of Order XXI of the Code of 

Amendment of 
aection 174 of 
4c6 vm of 1885. 

Civil Procedure, 1908" shall be subs- v of 19011. 
tituted. 

73. In section 174 of the said Act,-

(a) in sub-section (1), for the words 
" landlord's transfer fee ", 
the :words "landlord's regis
tration fee" shall be substi
tuted,; 

(b) sub-section (la) shall be omitted; 

(0) in sub-section (2), for th. 
word and figures " Section 
315 ", the words .and figures 
" rule 93 of Order XXI " shall 
be substituted; and after the 
word " Procedure ", the figures 
rc 1908 " shall be inserted; 

(d) in the provisO to sub-section (2), 
for the word and figures " sec
tion 311" , wherever they 
occur, the words and figures 
"rule 90 of Order XXI" 
shall be substituted; and after 
the word "Procedure", wher
ever it occurs, the figures 
" 1908 " shall be inserted· and -. , 

(e) in sub-section (3), for the word 
and figures " section 313 !l, the 
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words and figures " rule 91 of 
Order XXI" shall be substi
tuted; and after the word 
" Procedure " , the figures 
"1908 " shall be inserted. 

IDlertiaD of. DR" 
IMion 1'14A. In 
Aot VIII of 

74. After section 174 of the said Act, 
the following section shall be inserted, 
namely:-1888. 

" 174A. (1) When a tenure or a hold
Application for deli. ing or a portion of a 

very llf possession. holding has been 
sold in execution of a decree for arrears 
of rent in accordance with the provisions 
of this Chapter and a certificate in 
respect thereof has been granted under 
rule 94 of Order XXI of the Code of V of 19M. 

Civil Procedure, 1908, the purchaser 
may, subject to the provisions of this 
Act, make an application to the Court 
for an order for delivery to be made by 
putting such purchaser or any person 
whom he may appoint to receive delivery 
on his behalf in possession of the pro-
perty. 

(2) An application made under sub
section (1) shall be dealt with, as if it 
were an ~pplication for delivery of 
possession under the Code of Civil 
Procedure, 1908." v of 19M. 

:=m:: ~ 75. In sub-section (3) 9~ section 178 
Aat vm of 1885. of the said Act,-

(a) in clause (a), after the word 
" raiyat ", the words "or an 
under-raiyat " shall be 
inserted; 

(b) in clauses (b) and (bb), after the 
word " occupancy-raiyat ", 
wherever it occurs, the words 
" or an under-raiyat with a 
right of occupancy" shall be 
inserted; and 
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~of chapten , 
XVI andxvn 

: ofAotVnIof 
1886. . 

Amendment of 
aeation 188 of 
ActVllIof 
l88I. 

Amendment of 
IflCtion 188A of 
Act vm of 1886. 

(c) in clause (g), after the figures 
" 40 ", the words, figures and 
letter " or section 40B " shall 
be inserted. 

76. Chapters XV, XVI and XVII of 
the said Act shall be respectively 
renumbered as chapters XIV, XV and 
XVI. 

77. For the proviso to section 188 of 
the said Act, the following proviso shall 
be substituted, namely:-

"Provided that one or more co
sharer landlords may file an app'lica
tion under sub-section (1) of section 88E 
or under sub-section (2) of section 121 
making all the remaining co-sharer 
landlords parties defendant to the 
proceeding. " 

78. In section 188A of the said Act, 
for the words " passed in a suit framed 
under sub-section (1) or sub-section (2) 
of ", the words " referred to in " shall 
be substituted; and for the word and 
(igures " Cliapter XIV ", the word and 
figures " Chapter XIII " shall be subs
tituted. 

Substitution of 79. For section 189 of the said Act 
• Dt!W section for the following section shall be substi: aeotion 189 of Act 
vm of 1886. tuted, namely:-

"189. (1) The Provincial Govern
ment mav. from time 

Power to make rules. to time,"b notifica-
tion in the Bihar Gazette, ~ake rules 
for the purpose of carrying out the 
provisions of this Act. 

(2) In particular and without pre
judice to the generality of the foregoing 
power, the Provincial Government may. 
in like manner, make rules consis~t 
with this Act-

(a) to regulate the procedure to be 
foll()~ by Revenue-officers in 
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the discharge of any duty 
imposed upon them by or under 
this Act, and may, by such 
rules, confer upon any such 
ofticer-

(~) any power exercised by a 
Civil Court in the trial of 
suits; 

(i~) power to enter upon any 
land, and to survey, 
demarcate and make a map 
of the same, and any 

. power exercisable by any 
officer under the BengalBen. AM 
Survey Act, 1875; and Vof 1871,. 

(iif-) power to cut and thresh 
the crops on any land and 
weigh the produce, with a 
:view to estimating the 
eapabilities of the soil; 

(b) to prescribe the forms, and the 
mode of service, of notices 
issued under this Act, where 
no form or mode is prescribed 
by this or any other Act; 

(c) to prescribe the manner in 
. whIch landlord's registration 

fees or rent distribution fees 
shall be transmitted to the 
landlord; 

(d) to prescribe the authority by 
whom the fees dep,osited under 
sections 12, 13, "15 and 17, 
clause (a) of section 18 and sec
tion 26A may be declared to be 
forfeited, and the Jllode in 
which such fees, when so for
feited, shall be dealt with; 

(6) to prescribe the form o~ notice 
to be given under suH-sectioD 
(1) of section 25A and the 
manner in which such notice 
shall be served; and' 
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(f) to provide for all or any of tlie 
following matters. namely:-

(I) the process fee mentioned in BUb
section (2) of section 12; 

(if,) tlie 'form o'f the notice referred 
to in section 26B and the parti, 
culars to be entered therein; 

(iiI") tlie authority to 'Wliom appal" 
shall lie under sub-section (6) of 
section 40 and the procedure to 
be fonowed by tlie said autho
rity in hearine- and disposing 
of snell appeals: 

(if1) tlie autliority to wnom aPEeali 
sball lie llnder sub-section (6) of 
section 58: 

f,,) tlie particulars td be oontained 
in the noticp. "anCI tlie Rtatement 
referred to in sub-section (2) of 
section SSA; 

fm) tlie particulars to be contained 
in tlie receipt ment.ioneCI in 
clau~ fa) of section SSB; 

'",ii) the form of tlie statement refer
, 'red to in sub-section (1) of sec

tion sse, tlie particulars to be 
entered. therein, and the 
amount of tlie process fee 
referred to in tHe said suti
section; 

(?Jiit) the form of the receipt referred 
to in sub-section (2) of section' 
88e; 

(ia:) tlie form of the notice refeM"ed 
to in section SSD and tlie 
manner 01 serving tlie said 
notice; 

(x) the 'form of the application 
refe1Ted to in mb-section (2) of 
section SSE; 

(Xt) the manner of dealin~ with 
applica.tions and disposing of 
undelivered sums referred to in 
~ion88G; 
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(lrii) tile form. of application under 
sub-section (1) of section 112A; 

(tftil) the procedure to be followed 
by the Collector in the exercise 
of the {M>wers conferred on· him 
by sectIon 112A; 

(oftf') the authority to whom appeals 
shall lie under sub-section {l) of 
section 112B, and the procedure 
to be followed by the said 
authority in hearing and dis
posing of such appeals; 

(.f') the procedure to be applied for 
the realisation of rent in. cases 
referred to in section 142, and 
the authority by whom such pro
oodure may be applied and the 
rent may be realised; and 

(frf'l) the form of applications under 
section 158AA and the parti
culars to be contained in such 
applications. 

Amu4mmt of SO. In Schedule III to the said Act. 
::~ ~1~. after ar~icle l(a),' the following articles 

shall be lDserted, namely:-
•• 1 (b) To eject an under- One 7e&r. The date 

".,IaI on th. ground of the 
apecified in olaWJe (b) breach. 
of IIOOtion 49. 

1 (.) To eject an under- Six 
,.,."aI on the ground montha. 
apecified in olaWJe (e) 
of eection 48. 

Theapi. 
ration of 
the term:' 

:Bihar GP (LD) 29-2,225 +800-2't,,12-193~HCDG. 
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