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PREFACE 

Though there are several commentaries on the 
Punjab Tenancy Act, non~ of them is primarily 
meant for the use of students and it need hardly 
be said that the requirments of the students are 
not identical with those of a busy practitioner. 
This book is intended to meet such a want. If 
the author succeeds even partially to lighten the 
burden of the hard worked law students he will f~el 
amply rewarded for his labours. The book though 
primarily meant for students, ,it is hoped, will 
prove useful also to a busy practitioner. 

RAM LAL ANAND 
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INTRODUCTION. 

II The tenure of land in India" to quote Mr. Field. "is- COn
sidered to be a subject of considerable difficulty." In fact on 
occasions more tha.n one in the earlier days of English 'rule in 
India it proved to be a veritable- hot bed of bitter controversies 
and not unoften was, the discussion conducted by the parties 
holding the opposite views characteris'ed by asperity and- ran
cour. 01le view, of which Mr. Grant was the chief exponent, was 
that' proprietorship in the soil' vested. in the sovereign who 
was in right and in fact the real acting landlord, entitled to, 
and receiving from, the ryots or 'husbandmen a certain portion 
of the gross y61il'ly .returns in money or in kind. This view recog
nised nO intermediate holder of the soil between the sovereign 
and the cnltivating peasant Sir John Shore led the other -view 
that the Zamindar was the real owner of the land who owed no
thing to the sovereign but a portion of the produce. 

Mr. Field, in his learned treatise on "Landholding and the 
Relation of Landlord and Tenant," traces this oifference of opi
nion and much of the difficu1ty attending the subject to the 
fact tbat diverse circumstances of different parts of the country 
haYe not been given their due weight. "Institutions" he pro
ceeds, "which in some places were originaJly complete in all their 
parts and the subsequent development of which became perfect, 
were in otber places originally incomplete or were afterwards but 
imperfectly developed. Their growth was hindered at different 
stages, in different localities, by circumstances' of external vio
lence connec~ed- with those waves of invasions and conquest 
which swept with 'varying violence over the country. When 
these disturbing elements had passed away and amid the peace 
of British rule, the relics of former 'institutions came to be' exa
mined, it is not surprising that they "Suggested various ideas as 
to the nature of perfect original." Speculative discussions, how
ever ingenious, can lead to' no -tangiblo conclusion. A historical 
survey of Lhb subject is calculafed to yield better results. -More
over in such a treatment of the subject it is easier to steer clear 
of the political considerations that so often influenced th~ dis
cussions referred to above. 

Beginning with Hind 11 period let us go as back as the days 
of Manu. It is true that the great Code of Manu does not lav 
down in so many words as to whom the property ill soil belonged. 
He is lPIlything but explicit.. In fact it has been argued with 
some show of plausibil,ity that the phrase "Lord paramount of 
the soil" with which the king is rderred to in the Code lends colour 
to the view that the ownership in the land ·vested in the king. 
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But the opposite view that the property in the soil was with the
community and not the king, commands the weight of authority 
and is more in keeping with the internal evidence in the Code. 
The text "land i'l th~ property of him who outs away t.he wood" 
or in the "fords of the commentator "who tilled and cleared it' 
,cannot be lightly explained away. This text is susceptible of only 
one meaning and vests the ownerflhi p of' the soil in the cultivator. 
To this it may be added that the king's interest in the soil was 
normally restricted to one sixth share of. the produce. The per- . 
son, therefore, who i'J entitled to the remaining- five-sixth of the 
share should be styled the proprietor of the land. Few will, how
ever, now seem inclined to' deny that ownership as was within 
the conception of the people of those days 'was with thecommu-
:nity which existed long before the kings and sovereigns. . 

During the Mahomedan rule, also privat'e ownership in the soil \ 
was recognised in theory as well as in practice. As to theory 
one n~ed only ref~r casually to Mahomedan jurists to be convinc
ed on the point. "Tributary land" to quote the well known 
Khazanat-ul-revayab, "is held in full pro petty by its owner and 
so is tithed land. A sale, a. gift, a charitable devise of it is law
ful and it will be inherited l.ike any other property." Muhammad, 
the famous Mahomedan jurist, remarks in his book Almuheet, 
"Lands are held in full prop~rty by them. They shall inherit 
those lands ~nd shall pay the tribute out of them. The sove
reign has a right of property in the tribute or rent. A town or 
district annexed to it shall not be sold by the sovereign, if it llay 
the tribute to the crown, nor shall it be given, nor inherited, nor 
shall it belong to the royal dominions for inheritance is .annexed 
to property and he.who has the tribute from..the land, has no pro
perty in the land, hence it is known that the king has no right 
to grant the land whioh pays tribute but that he may grant the. 
tri\)ute arising from it."· irhu~so far as tneoI:Y is concerned, the 
recognition of private property in land could not be put in more 
explioit terms. As to practice we must ignore thl)state of -
affairs in pre-Akbar days. Bef')re Akbar . the Mahomedan 
rule had not yet been well settled; at any rate, no 
cohf'rent system of land ad{llinistration had been yet 
evolved. "Before him" to quote Mr. Madan Gopal "the Government 
being despotic in its principle and arbitrary and irregular in' its 
practice, it Wll.S almost difticult to distinguish or discrimir.ate 
between power and principle, fllct and right." In timE'S of A.kbar 
the practice . was to divide the produce of the soil bet~een the 
sovereign and the .cultivator in various proportions; sovereign's 
share, sometimes, being one-third and sometimes, one-fourth as the 
situation and quality of the soil and the labour and expense attend
ing its' cultivation demanded. Todar Mal, t'le ~ell known 
Finance Minister of Akbar, who was entrnsted by Akhar to arrange. 
the revenues of hiSEempire reoognised the ownership of the husband- . 
mah in soil. The management of the laud wa.s e:ltirely left with 
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the zamindars with whnm he cr-ncluded a settlement for 10 years. 
The lands were transmissible by inheritance and the tenant looked 
up to the zamindar as his master. The proverbial expression 1 hat 

" the land belongs to the zamindar and the revenue to the king" 
is another piece of evidence establishing recognition of private 
ownership in the soil. The farming system introducted by Farrukh
s.eer whereby villages were leased to contractors called farmers 
who made their own arrangement with the occupier of the land 
had the effect of transferring the ownership tl) the farmer and 
reducing the real owner to the status of a tenant for during chaotic 
periods that followed the downfall of the Moghul Empire; these far
mers assumed the role of zamind.trs on account of their lon§ con
nection with the soil. Nevertheless, the private owuership in the soil 
was as much in evidence under this system as in IJre-Farrukhseer 
era. 

The British on their adyent recognised the right of the zamin
dar in the soil as it had the sauction of practice and usage. Later 
on as mentioned before a controversy raged round the subject 
which was, however, partly the result of a misapprehension ariging 
from the double role phverl by some of the zamindars. In this 
connection the following passage culled from Mr. Madan Gopal's 
Tenancy Act. may be perused with advantage. "It appears to the 
writer" says the illustrious author "that the principal reason of this 
contention was a misunderstanding as to the correct meaning of 
the word Zamindar as used in San ads granted by Moghuls. Certain 
Zamindars, i e., owners of the soil, had also conferred upon them 
the power of collecting revenues-which was an office conferred 
on an individual, not an office hereditary as of right -and as a 
Zamindari was expressly called a service in the Sanad, this led to 
the misapprehellsion that it was an office and that the lands were 
not their property. In Akbar's time there were numerous rich 
and powerful Zamindars. They were not of his creation. The 
new invaders who claimed the revenue from motives of policy and 
humanity, very probably employed the ancient possessors of the 
land as their agents for the collection of the taxes of the State. 
'£he Zamilldar was thus looked at from double point of view as 
hereditary possessor of the soil anJ as the servant of the State and 
this led to the misapprehension." 

Growth of Tenant rights.-Mr Field traces the growth of the 
Tenant rights from the days of simple village communiti es in a 
very admirable manner and One may, therfore, be excused for 
quoting him on this point in extenso "The internal administration 
ofthe country" says he "was conducted by a chain of civil officers 
consisting of lords of single townships or, villages, lords of 10 towns, 
lords of 100 towns and l0rds of 1,006 towns. It was their duty to 
collect the revenue and they WE're remunerated by small fees in 
kind or lJy a portion of the king's shat'e of the produce. In later 
times and especially after the Muhammadan conquest, many of the 
links of the system which conected the township or village with 
the governing power became wanting aud oth~ modes of connection 
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were substituted as the policy, or the necessity of the rulers, dictated. 
But whatever were the means of connection, the village community 
possessed an inhere~t vitality in itself which presMved it amid the 
r~volutions of power and the changes of dynastios. This c'lm- ' 
mun~t~-was ,a little republio having its Own territory and its own 
mUlllClpal government under a headman formerly the kina's agent 
and removable at his pleasure 't-ut whose office afterward: bbcame 
hereditary according to' the tendency of all Hindll institutions. He 
settled with Government the revenue to be paid for the yea.r a'ld 
apportioned the amount amongst the villagers. For the payment 
~o Government he was held p~l'sonally responsible and was punished 
In cases of default. The terrItory was the common property of the 
original inhabitilnts, the members of the original patriarchal family 
In some villages the cultivated lands only were divided, periodioal 
interchanges of the portions being occasioUltl1y usual or the divi~ion 
being once for aU final and c<lmplete •. In both cases, however: the 
waste- land remained common for pasturage, uutiL an increased: 
population necessitated an bxtension of cultivation. In other vil
lages the division includej the waste as well as the cultivated land 
A comr-act portion of lan\.l was not given to 'each individual, but a 
share of eacb description of soil, suitable for the produce of each 
different crop, was assigned to every member of the community. 
All the members were liable for the dues of Government and other 
public burdens in proportion to their respective shar&s~ While the 
"Village community .remained in its infancy, this simple stata of 
things presented no conB:iet of rights, no difficult s'lc1al problems 
which could not be solved by the headman assisted by assessors of 
his own choice or by arbitrators named by the parties. But as the 
patriarchal famil.1 became developed, as the original stock became 
more ramified, as the shares of-the originl1lmembers became divided 
a.nd sub-divided by the operation of a law: of inheritance which did 
not acknowledge primogeniture, and a'J transf.a-r of share was first 
allowed alld then became usual-a very much complex state- of -
affairs arose, new rights sprang into existence, and tho idea was 
created of individual interest at variance with o-wnership. Even it 
the lands had remained in the possession of the descendants of the 
original members of the patriarchal family, .considerable comple~
ity would ha~~ been brought about by the operation of the law o.f 
succes~i{)n, but the introduction of the strangers was the great cause 
of intricacy. This introduction was effected in two ways: Fhst, a 
membel"of the community might sell OJ.' mortgage his right to a 
stranger. Ttis was not, however, frequent ill the early history of 
township, thongh it became common in later times, secondly, the 
original settlers finding that they had more go.od land than they 
themselves eould cultivate, would endeavour to make a profit of it 
thro.ugh the labours of others. No metho.d came ea.sier than to assign 
it to a pHs'>n who ~ould engage to pay the governmt\~t ,share :>f 
the produce with an additIOnal Rhare to. th(\ commumty. \Vhlle 
land was plenty aDd many villages were in progress of .forma.tion, 
flO.' man would 'undt?l'take to llll1l<\r 1\ topO t uuless he was to- enjoy b 
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for ever, and hence Permanent Tenants would be created. Whim a. 
share of the common rights passed into-the hands of females OI: of 
persons whose caste prevented them from personally performing 
the manualla1)our of cultivation. a similar practice would be adopt
ed as to land already brought under tillage which. would thus be 
made over to some one who would undertak'" to cultivate it, to' dis-' 
charge the government dues, and give a share of the produce to 
those on whose behalf he cultivated. Temporary tenants would thus 
come into existence. The love of ease so natural to the native of 
India,the desiro to escape manual labour and to be supported by the 
labour of an inferior would bring about the same result in respect, 
of othff portions of lal.d ..... · ....... The true state of things seems to 
have been this. When there was plenty of un-occupied· land and 
population was sparse, the competition was not among tenants for 
lands, but among Zamindars for raiyats. Tenants once induced to
settle in the village were fostered; and where the son wasable to, 
step into father's place, the arrangement suited both parties too~ 
well for any doubt to be raised as to the courRe which would be 
pursued upon the death of a tenant. Non-fulfilment of the condi
ti()n~ on which the land was cultivated, non-discharge of the gov
ernment dues or non-delivery of the propri9tor's share of theprod'loo 
was the only ground which rendered it necessary to remove a 
tenant. Some land-holders indeed conceived themselves to possess 
the power of outing these tenants in favour of other l)ersons who 
wI're willing to give a higher rent; but in a state of society in which 
fE-nts were regulated by custom, and not by competition, such new 
tf'nants did not often present themselves and so the practi~a.l.exer
cise of the powers was not frequent. Thus notwithstanding, 
occasional instances of ouster, it gradually became usual, in the 
language cf later stage of development, not to evict khudkasht 
raiyats (permanent tenants) so long as they paid their rent. It has 
betln well observed that mankind's notions of JiO'ht are founded on 
prescription; and under a government of absolut~ dis(lretion desti
tute of 'appliances for legislation, custom was rea.lly the'sole legis-' 
lative 'power. The temporary tenants were generally re,idents of 
another or neigh bouring village who could not obtain in their own 
as much land as they were able to cultivate; and these were called 
pnik"sht raiyats or 'raiyats culti vltting land neal' their own village. 
These have been held by all authorities to have no rights and to be 
mere t~nants·at-will. They generally made more favourablp terms 
and paid lower rates than .he khudkasht raiyats Not having their 
habitations in the village they were not amenable to pressure aurl 
could at any time abandon the land, to which they had nopa~ticu
lar attach~ent. Among both these classes of raiyats, there were 
variatIOns In the rates due to several causes one of the most 
important of which was that more favourable terms were given to 
high cast~ cultivators such as Brahmans, Kasbattryas and Kayas
-thas. The amount of this consideration varied and was sometimes 
sufficient to enable the favoured indivijual, if above nianuallabour 
to keep a servant to do th) work of cultivatioft. Thus we get a 
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class of labourers who were sometimes slav.es when servitude 
was customary and legal." -

To the causes detailed above such an e~tention in cultivation 
o!, the prop~etOJ;ship of soil .passing into hands of those wh~ 
elther on account of age, !nfirmity; love of ease or disdain of 
manual labour, born of high birth or sex, did not like to cultivate 
~he . soi~ with their own hands, which brought into vogue the 
lnstltution of tenancy may be added the farming system of the 
days of Farrukhseer which as mentioned before raised the farmers 
or, contractors of revenue into a class of landlords and reduced 
the real owners to the status of tenants. 

Aft.er the grant of Diwani in 1765 to East India. Company, 
with a view to make proper and effective arrangement for the 
collection of revenue, it became necessary for the said Company 
to make a thorough enq uiry as to relations then existing between 
the Zamindars -and their tenants and to legislate if n~cessary, de
fining their rights and obligations inter se and prescribing the 
Zamindar's power of taxation and fixing his emoluments. This 
question of nece~sity or otherwise of the Government interposi
tion led to a bitter controvtlrsy. As the term of the quinquennial 
settlement of 1772 approached completion, the "Course which 
should be adopted in forming a new settlement became the subject 
of anxious consideration. Mr. Warren Hastings was for aftording 
protection and security to the raiyat. But he was of opinion 
that fuz:ther and more exact information was required before 
Government could make an accurate valuation of lands and 
take steps to afford any protection to the raiyat. He, therefore, 
proposed that a temporary office b~ constituted under the con
duct of one or two covenanted servants assisted by a native Diwan 
and ·other ofiicArs for the purpose of oollecting and compiling the 
necessary infurmation. .Mr. Franois opposed the proposal yehe
mently. He did not oonsider that the raiyat wa~ the proprietor 
nor did he consider it necessary that he should be so either for his 
own benefit or that of the State. The scheme of every regular Gove
rnment, according to him required that the mass of the people 
should labour and that the few should be supported by the labours 
of the many who receiYe their reward in pl'ace, protec.tion and secu
rity which are concomitants of jU8t authority and regula.r subordi
nation. He urged that though apparently it was given out that it 
was proposed to secure to the raiyat.s the perpetual and undisturbed 
possession of their lands, the real object was only to give a colour to 
acts of violence and injustice against the Zamindars and other 
superiQr rauks of Indid.ns. He advocated Laisser-fa.ire policy and 
said that if left to themselves, they will soon come to an agret-ment 
which each will find to his advantage and that the intervention 
of the Government between them shouB be confined to the en. 
foroement of their respective engagements. Mr. Hastings while 
admitting t,he soun\lness of the above propositiol'l under normal 
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circumstauces, controverted it and maintained the necessity of 
Government interposition on the ground tpat majority of the 
Zamindars of both Bengal and Behar wereincapable of j'ldging 
or acting for themselves, being either minors or men' of weak 
understanding or . absolute idiots ·He also maintained that one 
result of leaving the parties free to contract would be that the 
ancient and indQstrious raiyats who had built themselves sub
stantial houses on ·their tenancies and had thus acquired a stake 
would be obliged to submit to undue exaction.s while the vagarant 
raiyats would be in a position to enjoy better terms which would 
operate as an encouragement to desertion and to the depopulation 
of the country. Mr. Shore also strongly advocated the necessity 
of Government interposition on the following grounds:-

1. That the things were then in a singularly confus~dstatd. 

2. That the relatiou of a Zamindar to Government as also 
of a raiyat to a Zamindar was neither. that of a proprietor nor 
of a vassal but a compound of both. 

3. He did not consider the Zamindars fit for' the respon-
. sible rights of property. Added to all these, "·The rent of the 
land" he rt:marked "through whatever channels it passes into 
the public treasUlY, is paid originally by the raiyats or the imme
diate cultivators of the soil. Their situation not only on this 
account but aSj being the most helpless and exposed to oppresson, 
ought naturally to attract the attention and en~age the interest 
of the ruling power. II Lord Cornwallis agreed with Sir 
John Shore in the necessity of some interference on the part of 
the Government for effecting an adjustmen~ of the demands 
of the Zaniindars upon the raiyats. But unlike Sir Shore he 
did not think that imposition of any Ihnitations on the taxing 
power of the landlords· meant any interference with their 
proprietary rights. In fact, he stoutly denied the Zamindar's 
right to impose abwabs He went to the length of maintaining 
that in many parts of Bengal the Zamidars were not entitled to 
evict their tenants as long as they paid rent nor was this in any 
way inconsistent with proprietary' rights. But he was of o})inion, 
and rightly so, that prohibition of imposition of abwabs by the land
lord did not imply prohibition to raise rent. The Ciirectors expressed 
their views as to w hat should be done for the raivats ·inthe follow
ing tArms:-" We, therefore, wish to havtdt distinctly understood 
that, while we confirm to the landlords the possession of the 
districts which they now hold, and subject only to the revenue 
now seLtleu, and while we disclaim any interference with respect 
to the situation of the raiyats, or the sums paid by them with 
any view-to an addition of revenue to ourselves, we expressly 
~eserve the right which clearly belongs to us as sovereign of 
Interposing our authority in making from time to timb all such 
ragulations as may be necessary to preve~t the raiyat being 
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disturbed i~ their possession or loaded w.ith· unwarrantable ex
actions. A pow~r. exercised for purposes we have mentioned 
and which has 'll<? view to our own interests, except as 
they arc connected wIth the general industry and prosperity of the 
country, can be no object of jealousy to the lalldholders and 
instead of 'diminishing, will ultimately enha.nce the val~e of 
their proprietary rights. Our interposition, when it is necessary, 
seems also to be clear~y consistent with the practice 'of the Moo-hul 
Government, under which it appeared to bo a general m:'xim 
that the immediate cultivators of the soil duly paying his rent 
should not be dispossessed of the land he occupied. 'rhis necessity 
supposes that there were some measures and the limit by which 
the rent should be defined, and that it was not left to the arbit
rary determination of the Zamindar, for otherwise such a rule 
should be nugatory and in point of fact the original amount ·seems 
to have been annually ascertained and fixed by the Act of the 
Sovereign." This discussion as to the status of the Zamindar 
culminated in the well known Permanent Settlement of 1793. 
The proclamation was embodied in Regulation No. 1 of 1793. 
One of the articles of the Regulation containing the pled~e of 
plotection to the raiyats ran as follows:-. ' 

" It heing the fiuty of the ruling power to protect all classes 
of people and more particularly those who from their situat on 
are most helpless, the Governor-General in Council will, whenever 
he may deem it proper, enact such regulations as he may think 
llece8sary for the protection and welfare of the dependent tahik
dars, raiyats and other cultivators of the soil, and ,no Zamindar, 
independent talukdar or other actual proprietor of land shall be 
entitled on this account to make 'any objection to the -discharge 
of the fixed assessment, which' they have .respectively agreed 
to pay." . 

The authority of the Government to, interpose between 
the Zamindar and the tenant having been settled, several rules 
and regulations were farmed by Government with the object of 
defining and regulating their respe(}tive rights and obligations. 
Later on several Acts of legislature also were enacted for the 
same end. 

Now turning to our own province. 'we find that on the eve 
of its aunexation to the British territory, t1!.e relation between 

·landlords and tenants were in an extremely vague and unsettled 
£ondition. In fact they were in the melling pot. 'rhe landlord 
seemed to possess no such thing as absolut~ rig~ts. Soon af~er 
the annexation of the province, a. dispute arose as' to the adViS
ability or otherwise of bestowing proprietary'rights on the ~and
holder. The revenue system of the Sikhs did not allow any rIghts 
in land axcept thoseofthe cultivator. It did not !'euf)gnise. such 
te1·tiUI/l quid as the proprietor between the State and the cultivator. 
"Hefore our Government "F8VS Sir John Strachey~'was, establh,h
ed, there was no"such thing· in rosscssion of the individuals as 
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proprietary right in land acccrdin,g to our. ide~8 or what property 
is." The controversy, here as in Ben,gal, ,mded intha recognition 
of proprietary rip;~' s of the landholder. !' As territory after 
territory was absorbed "says Mr. Thorburn, II we blindly divested 
ourselves of the immediate ownership of the soil -andcQnferred 
it up,m actual occupants. or when it saited us, upon local chiefs 
or useful middl'.!men." This controve.rsy having been set at rest, 
settlement work was· commflnced in every' district of the Punjab. 
Section 1 of Regulation VII ,of 1822 required the Settlement 
Officer to direct his principal efforts to . the "ascertainment, 
settling and recording the rights, interests and properties of all 
persons and classes occupying or cultivating the land," while 
section 9 enjoined that in making or revising a settleme,nt of land 
revenUA. Collectors and other Settlement Officers were" to 
ascertain and record the fullest possible information in regard to, 
landfld tenures, the rights, interests and privileges of the varous 
cla~ses of the agricultural community". The rights of the culti
vator thus became the subject of much official controversy. The 
early administrators of the Punjab, as most of them came from 
the United Provinc9s of Agra and Oudh, were imbued with ideas 
learnt and imbibnd there ancl following in the wake of the sister 
province creatE'd rights of occupancy. This led to a furious 
controversy. One set of officials argued that inasmuch as the 
burden of Governmen~ 'revenue throu~h whatever channel it came 
to GOVI rnment treasury fell ultimately on the cultivator and as he . 
was often in a helpless and trodden down condition, he deserved 
flpecial conl'li Jeration. It was, therefore, urged that in case of a 
tenant of a long duration his possession should be made permanent, 

. heritable and alienable. It was also claiiited on his behalf that 
there should be a check on the capricious enhancement of rent. 
But it was conceded, nevertheless, that the proprietor in case of au 
alienation by tlle tenant of his land shonld bave a right of choice 
of tenant. It was, therefore, proposed to give him a right of certain 
kind of pre-emption. But the second, school was opposed to 
recognition of occupancy rights. Those belongin~ to .this set 
arp;ued 'that conditions of the two provinces were essentially 
different. :Mr. (afterwards Sir Richard) Temple in para 20; qf his 
Settlement Report of the Jullundur District stated that II the rights 
of occnpancy aplft't from proprietary rights were unknown •.•.....• 
The Government may have partially ;recognised it, but the people 
did not; however lon~ a patch of land may have oeen occupied 
the proprietor would at his pleasure resume. it without ceremony 

. and the cnltivator would resign it without demur." Again in-para 

. '298 he writes "It was not attempted to fix: any term of occupancy 
,which should per se entitle 1& culf.ivator to rank as hereditary, but 
it will be fouud that cultivators who have been in possession of 
the same. field for 12 years and upwards have at the present 
settlement generally been vested with hereditary rights." ,Further 
in para 302 oj the same report, he .observes "The distinction 
between hereditary and non-heredita?, culti,ator is not indige. 
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nous to this part of the couutry .. It has beeu: kt~oduced by the 
Settlement." Mr. Cust, Settlement Officer, Gurdas'pur, also ob
served to th6same effect. Similarly Mr. (afterwards Sir Robert) 
Egerton remarked:-"The rights of the hereditary cultivator have 
been entirely created nnder our rule. Under the Sikhs the pro
prietor had alway;; the right of ousting a tenant whenever he. 
chose" Mr. Prinsep, Commissioner of settlement in the Amritsar 
·Division, opposed occupancy rights on varioull grounds. He conten
ded that at the time of first settlement there was neither landlord 
nor tenant in the ordinary meaning of the term~. He also pointed 
out that no enquiry lDto the mutual relations of limcilords and 
tenants had been made at the first settlemen\ and 12 years' 
occupancy had been accepted as the only test and that local 
usages and customs bad been entirely ig~ored. He further 
remarked that this creation of occupancy rights was opposed to the 
usage of the country and destructive of proprietary rights. A 
mere term of occupancy was no good test of a right of occupancy 
aud that it was the nature quite as much as the length of occu-' 
pancy which entitles a tenant to the privilege. He pointed out from' 
statistics compiled by him that a large number of tl:'nants entered 
as maltrusi. wh n confronted with their landlords admitted that 
the~ were tenants-at-will. He also drew attention to 8 very 
significant f~ct that out of 10,000 holdings more than one-third 
.had actually been entered as 'having rights of occupancy, the. 
meaning of which was that occupiers of these holding. could not 
be ejected $0 long as they paid rent, yet no rent had either been 
fixed at the last settlement of those holdings nor had any beeu 
paid since that day. Bnt the committees appointed by the Go
"gernment were of opinion that it would not be advisable to r€.
open the question as they feared ·lest an alteration in the ~tatus 
of hereditary tenants might be const~lled as a breach of faith on 

-the part of the Government and be the cause of dissatisfaction. 
'l'he rule of gl'anting hereditary rights on 12 years' occupation 
did not find accertance and it was found necessary to introduce a 
Bill in the Legislative Council. Accordingly on the 17th January 
1868, the Hon'ble Mr. E. L. Brandreth introduced a bill to define 

. and amend the law relating to the tenancy of land in the Punjab. 
After a heated depate the mtlaSllre was considered premature and 
was dropped. B1l,t at.8 subsequent stage, the measure after variolls 
alterations, having been pressed .by Sir Richard Temple was 
carried and pas~ed into law as Act XXVIII of 1868 on 21st 
October 1868. The effect of the passing of the Act was that 
force of Mr. PriIiseps'_ objection against granting occupancy 
rights on a tenant of 12 years' standing was admitted and. pro
vision was ·enacted. that mere lapse of time did not confer r~ghts 
of occupancy. But it was t.hought advisable to protect the rights 
already conferred on the score of 12 years' posssssiom. rule and 
stlction' 6 was enacted with that end in view. Section 5 was 
crrated to confer occupancy rights who. were .not paying' any 
rents, or who- haJ helpe1 in the foundation of the village, or wro 



were owners' of the land but had ceased to be owners thereof or 
who were jagirdars in the village in ~hich they occupied land •. 
To cover unforeseen and .miscellaneous cases for f?rant of occu
pancy S. 8 was brought -into being. 'l'he Act was divided into 7 
chapters. (1) Preliminary mostly dealing with agreements be
tween landlords and tenants. ,(2) Rights of ocoupancy, (3) Rent, 
(4) Ejectment, l5)Relinquishment, leases, ali~nation!!l and s1!l.cces
sion, (6) Compensation for tenants'improvements and (7) Proce-
dnre. . , 

Within only 8. few years from the date of enactment, proposals 
were in the air to amend the Act. But thli Government did" 
not express its agreement with a proposal to place another Act on 
the. legislati vo an vii. During the revision of settlements in 
some districts of· the Punj I b particularly Hoshiarpur and Sirsa 
facts came to light which showed the necessity of II.D immediate 
change in law. Moreov",r the Familie Commissioner had ms-de 
varions suggestions for the improvement of" the relations bet
ween landlords and tenants, several of wbich had been given 
effect to in the sl;tape of Rent Acts in other provinces. 'rhese 
suggestions had yet to be ~vai1p.d of. in the 'PWljap arid hence 
the necessity of an ·alteration ill law could not be denied. Aocord
ingly Col. Dl1vies, the then Financial' Qommissioner, Pnnjab, 00-
tained leave to introduce a Bill '6il thIS subject. The Bill was, re
ferred to a Select Committee on the 7th ,Jul,.--1886. It was re
considered and passed by the Coulicil on the, 22nd September, 188r 
and received the assent of the Governor-General in' Council o'n 

. the 23rd September 1887. ,The fOllowing are the changes effect-
ed by the present Act in the' old la'Y :- . ," 

1. The omission of the·' wod 'heretofOl"~ , from s. 5 (5) and 
thus cOllferring right of occupancy on t~ousands of non-occupancy 
tenants. 

2. Addition of the provision embodied in se~tion 5. clause 
(2). Clause (1) of s. 5 corresponding to s,. 5 (U (a) of the pre
sent Act laid down a very hard rule of snbstantive law,the fulfil
~ent of which entailed a gcod deal of hardsbip~ The Legislature ,has 
glvell a pra.ctical relaxation to a very rigid"l:ule' of substantive 
law by adopting an elastic rnle of evidenc&wh,ich the courts 
will apply according to the circumstances 9£ '~~o~ case.. ' 

, '. 
3. The word tenant has been so -defined as to' include the 

predecessor and representative in interest of 'a' tenant. Its result 
is ~h.at 8uccessor-in~int.erest is now in ,as -good a. position as the 
ongInal setteler or Jagtl'dar or the owner who had' ceased to be 
owner thereof. ' 

4. Section 6 has been amE'nded in s~ch a way'as to take away 
the the power.oIthe landlord to disprove ~e right of a:' tenant 
recorded as an occupancy tenant iiI· the earlier settlements. ,', 
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6. SectioD 10 of tho. old Act iDstead of enacting that 
joiDt OWDers of the common lands of a village shall not acquire 
occupaDey rights iD such ·laDds, provided that DO right of occu
paDcy shall be aoquired iD the common .laDds of a village. This 
has been sct,right. 

6. . ReDt hasbeeD made the first charge OD the producc. 

7. Power has beeD giveD to Settlement Ofl'icelS to fix the 
reDts of occupaDcy teDaDts at the time of the assessment of laDd 

·reveDue. 

8. The scale fixed for the enhancemeDt or reduction of the 
reDts of occupaDcy, teDaDts, has' been adjusted with rEference to 
the laD~ reveDue. 

9. In chapter OD relinquishment and ejectmeDt, the provi
sioD eDabling the laDdlord to buy out the lowest classes of 
tenants has beeD omitted. 

10. Widow's right to succeed to occupancy rights has 
been recognised. 

11. LaDdlord has beeD given a right to efi't'ct improve
ments OD the land held by aD oC(lupancy teDaDt, a.nd demand 
aD incrt.ased reDt in COD sequence., 

12. A provision has been ma.de for compeDsatioD for dis
turbance of Clearing teDaDts. 

. 13. Provisions relatiDg to jurisdiction have been added 
whereby a good deal of judicial work from the haDds of ordinary 
civil courts has beeD ta.ken away. 
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PUNJAB TENANCY ACT,. 1887. 

(ACT XVI OF l~87) , 

[231'd Septem'ber 1887J. 

An Act to amend the law relating to th~ tenancy of land 'in the 
. Punjab. 

WHEREAS it is expedie'nt to amend' the law relating 
to the tenancy of land h~>;tpe. Punfab ; it is' hereby en
acted as follows.-

.. CHAPTER. L 

PRELIMINARY~ 

Title, extent and commencement. 

S. 1. (1) This Act may be called the Punjab Ten-
ancy Act, 1887 ; . . . 

(2) It exten Is to the' whole of the territories 
(it;lC~uding the "parganaU of Spiti) fpr the': time being ad
mInIstered by the Lieutenant Gov~rnor of the Punjab, 
except the Hazara district ; and . ' 

• 
(3) It shall come into force on such day as the 

Local Government, with the previous sanction of the 
Governor-General in Council" may, by notification, 
appoint in this be~alf : 

NOTES. 

_ Scolfe and object of the Act.-The Pilujab .Tenanoy Act 
is intended merely' to control' the relationship between' hl.ndlord 
and tenant and nas nothing to do with the' p(\jVers of alienation 
possessed by a widow Or the control of such alienation by rover-
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sioners.1 The Act is not exhaustive even of the la~ of landlord 
. and tenant except with regard to the matters dealt with therein ex

pressly or by necessary implication. With.regard to matters which 
are not specifically provided for in the Act, the general principles. 
of the landlord and tenant are applicable.2 It is no part of the in
tention of the Act to deprive tonants of occupancy rights already 
vested in them on the dattl of enactment. 011 the contrary the 
tendency is to enlarge the opportunities of proving such rights 
when the present (ame into force.3 A decision iJ;l a claim for occu
pancy rights under the Tenancy Act of 1868 will not operate as 
p'esjudicata when a claim is made for occupancy under the present 
Act, XVI of 1887, for the simplereasoJl that the question, 
whether a tenant was entitled to occupancy rights under the 
previous Tenancy Act and whether he is so entitled under the 
present Act is not the same. Thus when a t..Inant claims to be 
entitled to occupancy rights und!'r S. 5 (1) (c) of the present Act, it 
is no answer to him to say that in a '-settlement proceeding in 
1863, or even for the matter of that in a judicial proceeding, he 
-was found to be a tenant-at~wil1.4 Similarly tenants who were 
dedared to be panahi or protected for a tt'rm of years, b9fore the 
euact.1:nent of the first Tenancy Act of 1868, are not debarred 
from establishing occupancy rights under the present Tenancy 
Act.S -

s. 2. JPower to m~"e rules in anticipation of commence
ment.] 

Repealed by the Repealing and Amrmding Act, 1891 (XII 
0/1891), section 2 (1). 

S. 3. [Rep.] Repealed by -the Rep~aling and Amending 
Act, 1.891 (XII uf 1891). 

Definition. 
I' • S. 4. In this Act, unless there is something repug-

nant in the subject or context, -..' . 
(1) "land ,,. mean~ land which iq not occ!1p1ed a~ 

the site of any building i~ a. town 01.: village and IS OCCUpI

ed or has been let fol' agrlCultural purposes or for l?urposes 
subservient. to' agriculture, 01' for pasture, and. mcludes 
the sites' of buildings and other structurei on such 
land: 

NOTES. 

"Land:'-Whether a site of abuilding or s.tructure o~_other piece 
of land would be la.nd or not, within the meanlng of PunJab Tenancy 

1. 130 1. C. 517=1930 Lah 942. 
II_ 11 La.h. 427 a.t p. 433. 
S. 1 P. R. 1897 Re'l. 

4. 2 P. R. 1891 Rev. 
5. 73 P. R. 1915. < 
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Act depends upon whether it'is being used or not for agri
cultural purposes or fo-r purposed subservie:qt to agriculture 
or lor pasture. The words "agricultural purposes" must be 
construed in their ordinary sense: they refer to tilling and cultiva
tion for purposes of crops. In their widest sense the words 'may 
include grazing but it is by no l.I!eans necessary that all land 
held for grazing purposes is land hald for agricultural purposes;l 
Anyhow land used for purposes of pasture though it may not be 
land used for agricultui-1I.l purposes is land within the meaning of 
this Act.. According to the test set forth above, the land on which 
a well is sunk for the .purposes of irrigating agricultural land, is 
used for purposes Ilubservient to agriculture and the well itself . 
is a structure on such lalld. Therefore such a well is land as 
defined in this section.2 On the same 'Ieasoning a: water course 
used for agricultural purposes is land.3 But a right to the use 
of weter of a canal for jrliga!ing land independently'of a share 
in the land occupied by thtl canal is not land.' 4· A pa~t of a 
public road on which a wall is built as a boundary to an agricul
tural field is not a struc[ure on 1and and is, therefore, not .land,S 
The site of a water mill is not land as defined in this section 
because it cannot be considered as occupied for agricultural 
purposes or for purpo~I:lS subservient to agriculture.6 A tank 
med for watering cattle and excavating earth to prepare bricks is 
not land as these are neither agricultural purposes nor are they 
purposes subservient to agriculture.7 Similarly a village tank over 
which the landlord,gives a J:.ight to grow water nuts (singhara) is 
not Jand.S Ghair wuwkin land outside the abadi and attached 
to a well upon which khurlis are built and bhusa is stacked is land 
because the purposes for which it is used are subservient to agricul
ture.g So also is ghair. tnum~in land which is not included in 
abadi deh and is not also burdened with any share of the iand 
reVilnue as.;essed upon the vlllage. 10 Land c.ccupied as a fruit 
garden unless it be the courtyard or compound of a house is 
land within t.his definition. 11 Trees apart from Jand though 
they are immov~able property are not land within the me.ning 
of this Act.12 But when a man has rights of occupancy in lan1 
he lnust be r?g~rded as having ~ right of. oceupancy 1I0t only ill 
the actual soll·ltself but also 1D everythmg, not. excep1ing the 
trees which is so. attached to the soil as to be regarded 
a part and parcel of It.13 Land held as a grove whether on pay
~ent of lent or not, is not land.14 Land ;reserved as a graveyard 
cannot be styled land within the meaning of this Act.IS Land 

1. 15 T 0.743 
iI. 62 P R. 1891; 40 P.R. 189J 
S. 1 P. R. 1892 F. B. 
4. Ibid .• 
5. 4'J P. R. 1900 
6. 41 P R. 1892; 77 P R 1904j 

89 P. L. B. -1912. 
7. 48 P. R. 189S 
8. ~I'! I. C 869,31 L C. 294. 
II. 12 P. R. 1907. 

10. C. A. 1190 of 1906, Punjab 
Chief Court. 

11 111 P. B 1690. 
12. ]5 P. R 1892 F. B.j 46 P. R 

lli9~ .. 
13. 52 P R. 1906 (15 P. R. 1892 V' 

B. dist •. 
14 35 A. !!80. 
15. 20 P. 11. r8S2. 
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employed for manufacturing saltpetre is certainlY' not laud 
err ployed for ~gri(}ult.;ural purposes or purposes subservient to 
agriculture. 1 

Time for appiication of test.-There is a con1lict of authority 
as to the time at which a particular piece of land should satisfy 
the test laid down in this section to make it land within the 
mea~i~g of this secth.n. Acc?rding to one view in applying the 
defimtion to a land SUIt, the time to be looked at is the time whAn 
the suit is instituted.2 But the weight of authority is for the 
opposite view that the true principle in determining whether a 
piece of land is or is not land within the meaning of this Act is to 
have regard to the character and· the nse of the land at the time 
immediately befor(l the canse of action arose.3 

(2) II' pay, •• with its grammatical variations and 
cognate expre~sions, includes. when' used with reference. 
to rent" deliver" and" render, " with their grammati
cal variations and cognate expressions: 

.(3) "rent" means whatever is payable to a land
lord in money, kind or service .by a tenant on bccount of 
the use or occupation of land held by him: 

NOTES. 

Rent.-Money due for t.he use ofmas:onry outlet. or mf)gn has 
been held to be rent.4 A number of mangoes to be supplied yet\r- . 
ly for the use of land is lent.S But a share of the produce of land 
payable by custom by the tenant of an inferior proprietor to the 
superior proprietor for the use o( water from a canal owned by 
the latter proprietor is not rent.6 It is not. necessary that t.he 
payment in money, kind or service must be made to the lalldlord 
himself. Thus it has been h&ld judicially that a sum of money 
agreed to be paid to a third penon on behttlf of the landlord is· 
rent.7 

(4) "arrear of rent,t means rent which rema'ins 
unpaid after the date on whioh it becomea payable; 

(5) "tenant It means a person who holds land 
under another peraon, and is, or but. for a specia.l cont-

1. 83 I.C. 171 
2. ~o 1'R. 1f*l4! 129 P W R. 1908. 
U. s~ P R. I\lOl 831.C. 171 ; 

78 P.W.R. 1910. 

4. 16' P.B. 1888. . 
O. 11 O.W.N ,7. 
tl. lOB PR.1887. 
1. 1 C.W.N. '55, 27 C 67. 
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ract would be, liable to pay rent for that land to that 
other person; but it does not include:-

(a) an inferior land-owner, or 

(b) a mortgagee of the rights of a landowner, or 

(c) a person to whom a holding .has been transfer
red, or an estate or holding has been let in 

. farm, under the Punjab Land Revenue Act, 
1887, for the recovery of an arrear of land 
revenue or of a sum recoverable as such an 
arrear: or 

(d) a person who takes .from the Government ~ 
lease of unoccu pied land for the purpose of 
sub-letting it : 

NOTES. 

'Tenant' meaning of.-With a view to be a tenant, a man must 
fulfil two requisities; (1) he must hold land uuder another person 
aIld (2) also be liable to pay rent to him:.l Teuancy in vol ves 
(1) a right to enter upon and possess land and (2) an entry into 
possession. Upon entry and not ·before, the person having the 
right becomes a tenant and holds land under the landlord.2 It is 
difficult if not impossible to concei v~ that one person should hold 

. -land under another unless at some time or other he has in some 
way possession of the land he holds. If a person hall had no posses
sion at any time, he does llot hold and is not a tenant.3 But if a 
tenant has once taken possession, mere loss of possession does not 
necessarily deprive him of the legal character of tenant (Section 
50). A person who is in possession of land occupied without the 
cousent of landrord is not literally a tenant, but a person once in . 
possession who has been dispossessed, continues to hold the land. But 
if he was . .!isposse~sed more than one.year before the suit~ h'3 is 
no more a tenant.4 Continuance of. posses~ioll is nece!!sary for 
continuance of relatiomhip exctlpt in th<3 case provide4 for by 
S. 50 of the Act.S It should be 110ted, however, that to constitute 
or maintain a tenancy, according to the d.:.:finition given in this 
section, it is not essential that the rent should actually be paid. 
It is enough tbat the tenant is liable to pay rent though he may 
not pay it or is exem-pt from payment under some contract made' 
with his landlord.6 The relation of landlord and tenant is not 
necessarily determined by mere non-payment of the dues, nor 

1. See the definition. 
2 4-1 P.R. 1891 F B. 
3. ,Ibid. • 
4. Ibid. 

5. See 70 P.R. lS!lS. 
6. See definition; also 9 C. F08; 

1896 Rev. 1 P. R. 101 P. R. 
1901j·p 31S. 
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even by a mere repudiation of the· title of the landlord, unless 
this is done under circumstances which show that the landlord 
acquiesced ip the act of repudiation.1 On the contrary the po,ses
sion of a tenant cultivating under a landlord, is presumed to con
tinue in the same character 1 and in the ab~ence -of any agreement 
between landlord and the tenant or of some unequivocal act of 
acquiescence on the part of the landlord in an. adverse title assert
ed by the tenant to be dothed with the sam~ incidents of tenure 
as previously existed. It is not open to the tenant by any unila
teral a.::t on his part to alter the character of his origillal title 
as tenant.2 

Tenants. instances of.-A person upon whom a notice of 
ejectment is served and who sues to contest it as a tenant, what
ever status he may claim, is a tenant as definei by this cla""J.se.3 
'But a person suing after ejectment under the last-clause of Section 
45 to recover possession as an occupancy tenant is 110 longer a 
tenant.4 Whatever be the meaning of the term tenant. elsewhere 
in section 50 of the Punjab Tenancy Act, it means a porson 
who having been a tenant, has been dispossessed from the 
tenancy.S 

Muqarridar. - A ~uqarridar in the Attock district is a tenant 
Rnd not an inferrior proprietor.6 

AI~ Lamhardar.-Ala Lombardar, Where the Go vern
.mellt In order to endow the offlCe of Ala Lambal'dar, has 
arranged with the proprietary body that such officer shall take 
over pact of the village common rent free and retain possession 
thereof during the term of the settlement and the pr9prietary body 
has given its consent to the agreement, that officer in taking 
possessio~ of such land becomes the tenant of the proprietary 
bod y. The reason for this rule of 180 w is tha t. an Ala Lambardar 
fulfils both the requisites that a tenant ought to fulfil i. e. (1) he 
must hold land under the prJprietary hody and (2) that he must 
be liable to pay rent for the land but for a specia.l contract. As to 
the second condition it is plain that the agreement to {orogo 
rent must be 'held to· be bl\tween Ala Lambmdar and 
the- proprietary oody and the Government in getting the 
proprietors to allow the A.la Lambardar to hold rent free are 
only in the position of an intermediary. As to the 6.1"st condition 
the arrangement made by the consent of the proprietary body is a 
transfer to the Ala Lan,bardarof a rent freo cultivating right for 
a fixed term and in such a case the rights of the proprietary body 
cannot he held to be wholly in abeyance, all that the proprie
tary body relinquished being the right to take rent or resume 
possession for the fixed term of settlement. 7 

---------_.--------------..-.---
1. 18 P.R. 1883. 
2. 186 P.B. 1888. See also 18 B. 256; 

20M.6 
S. 3 P. R. 1895 • 
4. 70 P.R. 1893. 

5. 93 I.C. 871>. 
6. 1923 Lab.. 295 
7. 101 P R. 1901.F B, (105. P R. 

1894. and 23 P R. 189;' over
ruled). 



MORTGAGEE AND MORTGAGOR '1 

Mortgagee and mortgagor.-Clause -5 (h).only means that a 
mortgagee caunot be the tenant of his mortgagor.1 A proprietor 
mortgagor agreeing to give over possession in: case of, default in 
payment of rent is a tenant of the mortgage~.2 Whereproptiet· 
ary po,session has been given bY'the mortgagor to the mortgagee 
and the latter lets to the mortgagor, the mortgagor is a tenant of 
the mortgagee, but if the possession though agreed to be given, 
has not as a matter of fact been given, the mortgagor is not a tenant 
of the mortgagee.3 An occupancy tenant who mortgages or sells 
his tenancy with possession, ceases to be a tenant 4 A mortgagee 
of a part of a holding cultivating land as a mortgagee is not a 
h<nanf under' the m_ortgagee of another part of the same. 
holding.S 

(6) "landlord" mpans a person under whom a 
t.enant holds land. and to whom the tenant is, or but 
for a special clntract would be, liable to pay rent for 
that land: . 

NOTES. 

Landlord.-The word "landlord" is riot synonym9us with the 
word "proprietor!' Neither all proprietors are necessarily latldlords, 
nor are all landlords necessarily proprietors. An owner of an 
estate who cultivates himself or by servants and has nO ,tenants, 
is not a_landlord though he is a proprietor all the same. On 
the other hand a tenant who collects rents from an undertenant, 
is a landlord but not Ii. -proprietor.' Again a mor1;gagee or a 
thekadar in possession of the rights of a proprietor who has let the 
land to another person (whether proprietor or not) stands in the 
pos~tion of a landlord.6 Accordingly it has been held that there 
is no right of pre-emption in respect of a sale by an occupancy 
tenant. of his occupancy rights to _ a mortgagee in possession 
under whatever section he holds the tellancy as it is a sale. by a 
tenant to his landlord.7 . It is not necessary that there should be 
an agreement 'express' or 'implied' between the parties.. A person 
immediately entitled to the use and occupation of' the land is 
landlord in relation to the person occupying it without his 
consent.S 

(7) " tenant" and "landlord I, include the 
predecessors and successors-in··interest of a tenant 'and 
landlord, respectively 

1. 10 pR 1905 Rev. 
2. 19 P.R. 18°S. 
S. 86 P. R 1887; 41 P.R. 189Si. 

46 P B. 1894. 
4. 1 PR 19U &v. p. 5. 
5. 112 P.R. 189S. . 

6. S9 P. R. 1837 68 P. R. 1891,' 19 
P.R. 18~1., 46 P.R. 1894; 6 P.R. 
18!l7 Rev., 149 P.W.R. 1918; 30 
p.R. 1919. 

7. SO P.R. IIH9. 
8. 82 P.R. 189!. 
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NOTES. 

Change.-This provision is new and did not occnr .in the 
Tenancy Act of 1868. The intention of the Legislature byenact
ing this clause is to treat for purposes of this Act, the heir or 
tra.nsferee a.hd the successor or alienor as the case may be, a single 
parson.1 The reason for this change WI\S that under the Old Act 
the Chief Court had held that only the original holder and, not 
his representative in interest could acquire occupancy rights. 
This unduly restricted the acquisition of occupancy rights. 

Predecessor and successor·in-interesl.-With reference to the 
definition of tenant, it' appears that the successor-in-interest of 

... a tenant must be the actual suocessor and not a person merely 
claiming to suoceed to the interest of a tena.nt. 2 When a son 
succeeds his father in the Ala lambardarship in the muafi and 
in cultivating occupanoy, the father is_ the predecessor in interest 
of the son within the meaning of this clause3 Members of a. 
tenaut's joint family who held the land jointly with him are his 
predecessors in interest as contemplated by the clause.4 Where. 
s. mortgagor exellutes another mortgage subsequent to the first 
mortgage, the subsequent. mortgagee is the sucoessor-in-interest 
of the mortgagor so far as the prior mortgagee is concerned5 
Entry into possession by the suocessor-in-interest of a decea!:ed 
tenant is necessary to 'constitute him a tenant.6 

(8) "tenancy" meana a parcel of· land held by 
a tenant of a landlord under one lease or one set of 
~onditions.: . -

(9) '" estate, " ,I land-owner" and" holding" haye 
the mea,ning respectively assigned to those words m 
the Punjab Land Revenue Act, .1887 : 

NOTES. 

The terms tI estate" "landowner" and "holc!ing" have 
been defined in S ... 3 'u) (2) (3) of the Punjab Land Revenue 
Act. 

(10) " land revenue" means land revenue a~sessed 
under any law for the time being in forc~ or assess
able. under the Punjab Land Revenue' Act, 1887,. and 
includes-

(a) any. rate imposed in respect of the increased 
. value of land due to irrigation, and ~ 

1. 28 P.8, 1879; 136 P.R 1883; 
7 P.R. 1913 Bev. ( 

2. 44 P R, 1891. 
3. 1 P.R 1891. 

4. I) P.R. 189S Rev, 
5. 10 P.R. 1qQ;) Rsv .. 
G. 43 P.R. 1901. 



(b) 

LAND REVENUE 9 

any sum payable in respect of la';d, by 'ray 
of quit-rent or of commutation for serVice, 

to the Government or toa person to wl;tom 
the Government has assigned the right to' 
receive the payment: 

NorI'ES. 

According,to Sir James Lyall, the word "law" as used here 'is 
not equivalent to Act. '!'here was no Act or Regulation for the 
assessment of the land revenue, strictly speaking, in force _ in the 
Punjab before 1871, but officers were guided by th.e Customary 
Law of t,he Land. The word as used here covers Customary Law 
and it is probably this law thHt the preamble o~ the Punjab Land 
Revenue Act, XXXIII of 1877 referred to. . 

, It has been held 'that the t water advantage rate ~ levied in 
the Montgomery District which is fluctuating canal 'advantage 
land revenue rate, is a rate imposed in respect of the increased 
nlue of land due. to irrigation ·withi.n the meaning of clause 
(10) (a).1 " . 

(11) "rates and cesses " means rates and cesses 
which are primarily payable by land-owners, and 
includes-

(a) Repealed by Act XII 1891 

(b) the local rate, if any, payable under the 
Punjab District Boards Act, 1883, and any fee 
leviable under section 33 of that :Act from 
land-owners for the use of or benefits derived 
from such works as are referred to. in section 
20, clauses (i) and U) of that Act;' 

(c) any ai:mual rate chargeable on owners of 
lands under section 59 of the Northern India 
Canal and Drainage Act, 1873 ; . 

(d) the Zaildail' and village officer's cesses ; 'and 

(e). sums payable on account of village expenses j 

1. B P.R. 1900'Rev 
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NOTES. 

Rates .and· cesses :-Cesses may be arranged under three 
heads :-

(a) Cesses impl)sed on lan1lowners by authority of 
Government-

(b) The fIIalba cess imposed by landowners on themselves 
in order to meet common village expenses. 

(e) Cesses paid to the landowners by other residents in 
the village. . 

The first two classes are described in the Land Revenue, ,and 
Punjab Tenancy Acts as rates and cesses, and are broadly 
distinguished from the third class (called village cess) by being 
primarily payable by la.ndl)waar.s th.olll{h they often form p!l.Tt 

of the rent taken from occllpancy tenant; I 

(l2) "village cess" includes any cess, contribu
tiOI~ or due which is customarily leviable within an estate 
and is neither a p:tyment for the Uie of private property 
or for person:tl service, nor imposed by or under· an 
enactment for the time being in force: . 

NOTES. 

Village Cesses. -Cesses which the landowners realise from 
other residents in the village or from particular classes 
of residents or from persons making use of the villdge lands 
are termed village cesses. They are really in their origiu 
seigniorial dues such as are found in pr:mitive societies in whieh 
certain persons or classes are dependent on other persons or 
classes fer protection.2 

Customary dues levied by the proprietary body of a village 
from the non-proprietary residents thereof fall within the de
finition of village cess 3 The Governor-General-in-Council may, 
on reference from the local Government, declare whether any 
cess, contribution or due levied in an estate is or is not a village 
cess and that such a declaration shall lIot be liable to be ques
tioned in any oourt.4 

The f<;>llowinghave been held to be village cesses:-

(1) Kamiana leviable from non-agriculturist residents of 
a village. Katniana leviable in the villl\ge under 

1. PuDjab Settlement MllIlual, 
'para. 87. ( 

2. Punjab Settlement Manual, 
para 91. 

S. 49 P.II. 1891. 
4 Punjab Section lili (.I), (5) of 

. \ ·the Land Revenue Act. 



VILLAGE CASES 11 

the terms of the wajib-ul-arz, from 'kamins -of the 
classes specified, -is . not a payment for. the use. of 
private property or for personal-servICe, not .1m- -
posed by any enactment. It is, therefore, " village cess 
as defined in this section:! 

(2) Haq bulla (door cess).2 

(3) Haq tora, dues payable - by non-proprietary residents 
in a village. to the proprietors, by reason of their being 
owners of· the village site 'on specified . occasions of 
uncertain occurrence {such as betrothal and 
marriage, etc.,) but not periodically nor in 
respect of the occupation of any definite holding or 
plot of land 3 

(4) Atrofidues. -levied annually by the village proprie
tors from the kamins.4 

(5) Haq baler;' or puc" balen and thana patti (payable on 
marriages.) 5 

(6) Rayatllna or Kudu, dues payttble by 'occupiers of 
houses to -the owners of the ~and on which they 
have built houses in recognition M their proprietary 
title. 6 

(7) Khudi Or ku,i kamini, house or ground rent levied 
-from Don-proprietary residents of the village such 
as shop-keepers. 7 

(8) Hag 8m·dari. 8 

The fOllowing hav~'been held not to be village cElsses:-

(1) Dllarat, a certain amount: allowed on sale of grain 
to an outsider. 9 

(2) Arhat, a sum realised as; a percentage on . all articles 
sold in the village 10 . 

--------------- ~-------
1. 49 P.R. 1891,36 P.R. 1870; 656 14 P.R. 1879; C.A. 1642 of '8IP. 

P.R. 1873; 118 PRo 187!l; 7. 74 P.R 1879; 116 P R. 1907 (49 
1411 P.R.1882; 4 P.B 1888 Rev. P.R. 1891 and 11 P.R. -1890 Rev. fol-

. -2. 11 P.R.· 1890 Rev. (Fol 115 P.R. lowed) See also 21 P. R. 188:1 and 
1907). SS P.R. 1908 F. B.=171 P L.R. CA, 1542 of 1881 
1908=83 P. W R. 1908; 44 P. W.B. 8. 116 of 1885 unreported; Ratti-
1917=40 I C. 487. - gan's. Digest of Customary Law, 

S. -SSP. B; 1887; AOl>.B· "1890. para.~.· - , 
4. 1()g P. R. lR87

i
' 81: P R. 1888; 49 9. 29 P.R. 1899; 28 P ;8. 1894 (F ,1 

and 75 P.R 1879. 26 P R 1882. - 120 P.R. 191'1=18 I C. 632.) 
S.42 and 65 P.R. 1893; SO P.R. 10. 204 PR.·1889j lOP. R.1911"" 

18f>8; 20 P.R. 18St 149 P.R. 1883; 40 9 I. C. 619. 
and 136 P. R. 1879; 44 P.W R. 1917 
=401.C.487. 
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(3) Raq Saqqa, duas payable by the proprietary body ot 
the. village to a saqqa or water-carrier for personal 
services. ·1 

. (13) "villa,ge officer" means a chief headman, 
headman or patwari : 

NOTES. 

When an Ala Lambardar, to whom a grant of muafl had 
been made in remuneration of his services, continues after resump
tion of such muafi to hold on as cultivator,he is a tenant hold
ing under proprietors, and is also a village officer within the 
meaning of this clause and also a jagirdal' under clause (15).2 

(14.) "Revenue Officer" or -" Revenue Court," in 
any provision of this Act, means a Revenue Officer 'or 
Revenuo Court having authority under this Act to dis
charge the functions of a Revenue' Officer or Revenue 
Court, as the case may be, under 'that provision: 

NOTES. 

Revenue Court-A Revenue Court is simply a Revenue 
Officor sitting in a judicial instead of an executive capacity. '3 

(15) "jagirdar" includes any person, other than 
a village servant, to whom the land revenue of any 
land has boen assigned in whole or in part by the 
Government or by any cfficer of the Government: 

NOTES. , 

The term "Government" as employed in this clause means, 
according to the circumstanoes of the case, either the Sikh Govern· 
ment or some other predecessor of the British Government or the 
British Government itself.4 Therefore where a muafi grant origin
ally made, by Moghal emperors was sanctioned in 1858 in the name 
of H. and though the plaintiff's branch of family appeared to be a. 
share-holder, and they held the muafl jointly with descendanh 
of H, they were not recorded as muafidars or Jagirdars, it was 
held that the plaintiff's branch of the family having originally a 
share in the muafi granted by a predecessor of the British Govern
ment were }agirdars as defined in this clause.S 

1 44 P.W,R. 1917=4.0 I.C. 481=74 
P. R.19l7. 

2. 1 P.R. 1897 Rev. 
3. Land Administt..tion Manual 

para 789. 
4. 2 P. R. 1897 Rev See also 2 P.R. 

189~ where it was held tha! the hol
der of a ja!!'ir granted by an ~ffic,er 
of the l:likh Government was a Jaglr
dar within the Act • 
. 5. 2 P. R. 1897, Rev. 



JAGIRDARS 13 

Jagirdar.-~he definition of aj'Jgirilar in this clause clearly 
include. a muafidar.l Under the provisions of old Tenancy Act 
of 1868 it had been held that the term jagirda,. Ilid not include 
the representatives of a jagirdar.2 But having regard to the 
definition of the term I tenant I as given in clause (7) of the pre
lent aection, it has now been held· that I jagirdar I includes 
• Buccessor or descend~nt of a jagird.1r or ex-jagirdar.3 

The following have been held to be jagirdars :-

1. An Ala Lambardar to whom' land r~venue is assigned 
in whole or in part.4 

2. A muafida1·.S 

But the muafi grante4 by the zamindars of the· village for 
the services of a khan.qah brings the persons responsible for such 
service within the category of " village. servants " and. excludes 
diem from beiug jagiraars for the purposes of the Act.6 Where, 
however, a muaji was originally, granted to - the ances
t.or of the applicants as haq murshfldi (the right of spiritual 
leadership) and the subsequent records give this as its purpose, 
,nadad muash (aid to subsistence) and contain no reference to 
the service of the shrine or to the expenditure UpOIl a fair 
held there, the muafidars are not village servants but jagirdars.7 
The words" other tha n a vi.11age servant" wert; inserted with the 
express p.lrpose of excluding small assignments often made to 
priests and menials in consideration of village service.S 

(16) "legal practitioner " llleans any legal practi
tioner within the meaning of the Legal Practitioners- Act, 
18i9, except a mukhtar: 

NOTES. 

Legal practioner means an Advocate, -Vakil or Attorney, of 
any High O)urt, a pleader, mukhtar or Revenu.e Agent.9 

As to a mukhtar being a recognised agent see Section 86 infra: 
and the rules thereunder. . 

1. 8 P. R 18'16 Rev See also 1 P. R. 4. 1 P. R. 1897 Rev 
1897 Rev. . 5. 8 P.H.1896 Rev. 

2. 83 P.R. 1882; 67 P.R. 18'l5; 14~ • 6. 4 P.R. 1910 Rev.""n P.W.R.1915 
P.R.lB88 Rev.=13 1.0. 238 

3 i P.R. 1919 Rev.=178 P L.R. 7 2 P. R. ijJ20, 
1913=18 1.0 56 12 P.R. 1897 Rev. Ref.) 8. Ibid. . 

9. Section 3, Legal Practitioners Act, 1879 
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(17) "agricultural year II ~eans the year commenc
ing on the sixteenth day of June, or on such other date 
as the Local Government may by notification appoint for 
any local area: 

(1 ~)' "notification" means a' notification pUblish'ed by 
authorIty of the Local Government in the- official gazette: 
and 

. . 
(19) "improvement" means with 'reference to a 

tenancy, any work which is suitable to the tenancy and 
consistent witbthe conditions on which it. is beld, by 
which the value of the tenancv has been and continues 
to be increased, and which. if not executed on the tenan
cy, is either exec~ted directly for its benefit, or is, after 
execution, made directly beneficil!-l to it : 

~xplanation I.-It inclLdes among other things

(~) the construction of wells and· other works 
for the storage or supply of water for agricul
tural purposes '; 

(b) the construction of works for drainage and for 
protection against floods; 

(c) the planting of trees, the reclaiming, p.nclos
ing. levelling and terra.cing of land for 
agricultural purposes and otber works of a 
like natqre j 

(d) the erection 6f buildings required for tho 
more convenient or profitable cultivation of 
a tenancy ; and 

(e) the renewal or reconstruction of any ()f 
the~ foregoingwor ks or such alteration 
therein, or additions thereto, as are not of tho 
nature of mere repairs and as durably .increase 
their value ; , 

But it does not include such clearances, embank
ments, levellings, enclosures, temp!,rary well~ ~nd water 
channels as are made by.tenants in the ordmary course 
of cultivation and without any special expenditure, or 
a,ny other ben~fit accruing to land from the ordinary 
operations of husbandry: 



IMPROVEMENT 15 

Explanation JI.-A work which benefits several ten~ 
ancies may be deemed _ to be, with respect to each of 
them, an improvement: 

Exlanation III.-A work executed by a tenant is not 
an improvement if it substantially diminishes the value 
of any other part of his landlord's property. 

NOTES. 

Suitable to the tenlncy.-These words were added to avoid 
the danger of the landlllrds being saddled with compensation 
for improvements of a nature too expensive with regard to the con-
ditions of a tenancy. -

Improvement.-The term improvement does not embrace 
every operation which increases for a time the value of the hold
ing, but only such as are outside the everyday ·course of hus
bandry, and possess a greater or less degree of permanency. 1 
The present. definition too like one given in the older Act is not 
exhaustiv£'.2 It is suggestive rathE"r than exhaustive. The word' 
"~mprovement" means works by which the annual letting value. of 
the land has been and at the time of demandingcompensat.ion 
flOntinuell to be' increased; and there is no reason for :restricting 
the meaning of the words' of a like nature' to works similar or 
approaching in similarity to those enunciated in the clause, the 
only requisite being that the works must be realimprovement in 
~hat, aud that the letting value has been and continues to be 
Increased.3 A work to be an improvement, ill required to fulfil only 
t!:ree conditions suggested by the wording of the clallse :-

(1) It should be suitable to the tenancy j 

; (2) It should be consistent with t.he conditions of tenancy,' 
and 

(3) the annual letting. value of the tenancy should 
have been increased and should continue to have 

-been increased. 

. In case a work is executed outside the tenancy, it must fulfil 
eIther of the two conditions, namely :_ 

(1) It. should have been executed directly for the benefit 
of the tenancy ; or _ 

(2) It should have been made directly beneficial to the 
• tenancy after its execiution. 

I. Land AdmiItistration M~nual. 
para 70. . 2. 30 P.R. 1814. 

3. Ibid. 
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Merely, bringing the pssture land uuder culti vation is not an 
improvement. I But reclaiming and clearing of waste land is au 
improvement: if the anilUal letting value of th3 land has been. 
and at the time of demanding compensation continues t,o' be in
creased. It is So fair presumption nO,t of law .butof fact that a 
t~nant who clears waste land, and brings it under cultivation im-: 
proves it withiri the meaning of this definition.2· Similarly re-. 
claiming of waste land, and making of ajhalar has been held to 
·be an improv~ment.3. In a comparatively recent ruling it has 
been held that the planting of trees by a tenant is an. improve
ment within the meaning of this defini tio~,4 though plantiug of 
trees here and there and nourishing those of spontaneous growth 
was held not to be an improvement in an earlier ruling of the 
Punjab Chief Court.S A fruit garden, however, may be an improve
ment contemplated by this clause.6 Construction of a well has 
been held to be an improvement.7 Likewise the construction of 
a Persian wheel whereby· the letting value of thfilland is increas
ed, was held to "le an improvement under the older ActS and 
would satisfy the requirements of the present definition too. The 
making of a kachiJ well in stiffish soil. which involves a good deal 
of labour and lasts for several years is au improvement covered 
by the definition.9 But the digging of a shallow kacha well of 
the ordinary typs which wat~rs a few bighas of crops in the 
R.]'bi and falls in the rainy season cannot be termed an, improve
ment.tO The sinkmg of a masonry well, however, to irri~ate a 
field dependent on the rainfall is certainly an improvement.It 
Building of houses for the occupation of agricultural tenants, if 
the annual lettjng value of the land was thereby increa~ed, was 
held to be an improvement under the older Act.t2 and iL would 
more so now by virtue of enactment ofEx:planation l(d 

(20) I Muqarraridar ' means anyperscn who holds 
land in the Attock district and who, on the . date of the 
commencement of the Punjab Tenancy (Arne ndment) 
Act, 1925, was recorded in the revenu~ records as muqar
raridar in re~pect of such land or who, after the said date 

- was so recorded with his consent and the consen t of the 
proprietor of such land and includes the successor in 
interest of d lIIuqarraridar. 

1. 18 P.R 1874. See also 92 P.R. 
1876 

2. 81 P.R. 1879 
H. 18 P.R 1874 
4. 1 P. W R. 1916 Rev=34 I.C. 24S 
O. 18 P.R. .'874 
6. ~O P.l~ 1876 ~ 

7, S P.R. 1896 Rev. 
8.' 56 P.R. 1880 
9. Land Administration Ma.nual, 

p Ira 70 . 
10. Ibid. 
lL. Ibid 
12. 56 P.R. 18SO; 122 P.R. 18l:lS 



CHAPTER' IV' 

RIGHT of OCCUPANC't. 

Tenants having lights of occupancy. 

5. 5. (1) A tenant-

(a) who, at the commencement of this Act, has 
for more than two generations in the male 
line of descent through a ~u.d.fu.tl\eJ'~",<~..QI. 
grand~uncle and for a period cifWt le§U~~I! .. 

-r.wenty ~ea.rs, been occupying land, paymg . 
rno rent li'erefor beyond the amount of the 
]~~~ thereof and the rates and ceS3es 
'or the time being chargeable ther~o~, or 

(b) who,·.having owned land, and having ce~sed 
to be landowner thereof otherewise than by 
forfeiture to the Government or than by any 
voluntary act, has, since he ceased to be land
owner, continuously occupied the land, or . 

r- J' &tL._~ ___ )1IiJ.A:; .. 

(c) who, in a village or estate in which he settled 
along with or was settled by, the founder 
thereof a8 a cultivator thereiu, occupied land 
on the twentyfirst,day of October, ~8, and 
has continuously occupied the land since that 
date, or 

(d) . who, being jagirdar of' the estate.or any 
part of the estate in which the land occupied 
by him is situate, has continuously occupied 
the land for net le~s than twenty years, or, 
having been such jagirdar, occupied the land 
while he was jagirdal' and has continuously 
occupied it for not less than twenty years, 

ha!'l a right of occupancy in the land so occupied, unless, 
in the case of a tenant belonging to the class specified 
in clause (c), the landlord proves that the ·tenant was 
settled on land previously cleared and brought under 
cultivation by, or at the expense of, the founder • 

. . (2j If.a tenant proves that he has continuously 
occupIed land for thirty years a.nd pa.lct no rent therefor 
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beyond the amount of the land revenue thereof and the 
rates .and cessesfor the time being chargeable thereon, 
it may be presumed that htl has fulfilled the conditions 
of clause (a) of sub-section (1). 

(3) The words in that ~clause denoting natural 
relationship denote also relationship by adoption. includ
ing therein the customary appointment of an heir, and 
relationship by the usage of a religious community. 

GENERAL NOTES ON OCCUPANCY RIGHTS. 
Occupancy rights, nature of 
The occupancy tenant is more than a mere tenant, he is an 

individual who in many cases would have been the landlord aIfd 
he enjo) s permanent tenancy subject to certain conditions at a 
concession rent. 1 The occupancy rights can -only be extinguish
ed by statute, i. e. uuder Sectkus 36, 38, 39 and 53 of the 
Act.2 

Occupancy rights and court's power to decllire.-A court has 
no power to create a stat.us which is not known to the law.3 In 
a suit for occupancy rights the plaintiffs must be taken to admit -
thllt they are tenan s of the dafendants aud have to show that 
they have acquired occupancy rights. Such rights cannot l:!e 
decreed merely beclluse the conrt thinks that the plaintiffs' true 
position is that of proprietors.4 In cases of discrepancies between 
the area entered in the 'S ~ttlement record and th" area actually' 
possessed, the entry in the record is by no means conclusive, 
evidence of the extent of the tenancy. The tenant is entitled 
to the fields actually held by him at the time the entry was made.S 
Where there is a variance between the area recorded at the old 
and new settlement, the entry in the record of the Regular 
Settlement must be understood primarily as . evidencing the 
tenant's right to hold certain fields, the entry of the area of 
those fields being merely descriptive. In cases in which th'3 
previous measurement record is known to be perfect and accurate 
the fact that a tenant. entitled unaer t.hat record is fnund to hold 
a larger area than that shown against his name, may be taken 
with other facts, support a contention that h~ has encroached 
011 adjacent lauds'. But where the old measurements were rough 
and inaccurate while the later were more accurato, then no de
cigion should be based on the former.6 In .suits to establigh 
proprietary rights in immoveable property, the courts should 
always considet· that the claim to proprietary title is a claim 
t.o a permanent title or status of some kind in the land, and 

1. 82 P.R. HIlS 
2. 1i2 P L R. 1911, 
8 s P.R. lB70. See also 3R p.n; 

HlU8 i 26 and 102 P.R. l8lil:! 

4. 66 P.R 1884 
5. 5 P.R. 1S&l R.c 
6. 5 P.R. 1887 R. 
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includes a claim to occupancy rights and if the evidence shows 
that the plaintiff may have good title to occupancy rights though 
not to proprietary rights, the courts shoul~ go i.nto that question 
anJi decide it. 1 Consequently where the plaintiffs who were the 
lessees of the lands in suit but whose lease had terminated in 
1865 sued for declaration that they held the land as owuers the 
court decreed occupancy rights.2 Similarly where in a suit to 
contest a notice of ejectment, the plaintiff, while laying claim to 
the status of proprietor, prayed that his cultivation possession 
might not be disturbed, it was held that there was no reason 
why the claim should not be treated as one both for ownership 
and occupancy rights and the plaintiff was entitled to a decision 
on both questions.' A court cannot confer a higher status than 
olle sued for. Thus where the pillint~ff IIued for occupancy rights. 
under S. 5 (1) Cd) and ~he Commissionor in appeal gave him 
a decroe under S. 5 (1) (a), it was held by the Financial 
Commissioner that it was a material irregularity on tlie part of 
the Commissioner to awa,rd the plaintiff a hightlr status than that 
for which he had sued.4 Hut where occupancy rights are claimed 
of a higher status and the facts of the case entitle the plaintiff to 
an inferior status; the court should award a decree for the latter.S 
It is the duty of the court to consider whether with rderence to 
the facts of a particular case plaintiff is entitled to occupancy 
rights of a. class inferior to that specially set forth in 
the plaint.6 

Indivisibility of the right of occupancy.~A right of occupancy 
in a holding is One alld .indivisible and therefore a tenant cannot 
be a tenant of ooe kind qua some of the landlords and of another 
kind qua the re:;t.7 Thus where some of the defendants admitted 
the truth of the lacts upon which the plaintiff relied, as establish
ing his title to be declared the occupancy tenant under S. 5, clause 
(3), (S. 5 (1)(~) of the present Act) in place of being recorded under 
S. 6, whereupon it was contended that plaintiff who had failed 
to establish that his predecessors in title settled in the village 
with the founders, wa~ entitled to the declaratbll he sought at 

. least against the defendants who confessed judgment, it was held 
that the contention was uut&nable.8 . 

Trees.on occupancy holding: respective rights of landlord and 
ten~nt.-\Vhether the proprietor or the occupancy tenant is 
entitled to trees on the land in the cultivating occupancy of the 
latter will depend On (1) whether they were planted by the 
proprietor or hy the cultivator or whether they grew spontaneously 
during the latter's o.ccupancy and (2) on the custom of the 

1. ~. P~. 188-2 See also 5 P.R. 1S6S 
2. 20 P.L.R 1916 
3. 1()j P.R 1~1; See also 90 P R. 

J&!2 

4. L P. R 1892 R. 
. 5. 3 P. R. 1898 R. 

6. Ibid. 
7. 84 P.R-~881. 
1:1. Ibid. 
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country in regard to tree so planted or grown. I But p1ima 
facie the trees belong to the person who is the proprietor of the 
land on which the trees grow and the burden of proving that 
trees belong to the tenant or that the tenant has an interest in. 
the trees rests on the tenant.2: 'The Calcutta and Patna. .High 
Courts have also held that the·property in trees, growing on the 
land is by the. general law vest~d in the proprietor of the Ian;! 
snbject of, course to any custom to the contrary.3 Bnt an 
occupancy tenant is entitled to use the trE es growing on his 
holding with the leave of the proprietor for agricultural purpo~E's 
such as roofing a dwelling house, making or repairing plough!'!, 
well gear and the like but for no other purpose unless he can 
prove that he 'has the exceptional right of general use. He
cannot, however, cut fruit bearing and other trees property of 
the landowner.4 A hereditary tenant paying rent in cash, who 
plants a garden ,in his holdiD~ does not become liable ip. the 
absence of custom or an agreement to that effect to share the 
produce with the proprietor.S A proprietor has no right to cut 
down trees unless snch right be secured to him by u:ajib-ul-arz 
or established by custom.6 But this only means that the tenant 
is entitled to be safeguardpd in the exercise of certain rights of 
user not that he can claim the price of a tree which the landlord 
has cut.7 Where however the trees are under the care and con
sequently in the possession of the proprietor he can appropriate 
them to his own use without the consent of the tenant.8 Where 
according to the terms of the wajib-ul-arz the tenants can with 
the con<::ent of and after informing the landlords cut trees when 
required for agricultural implements and f.lr repair of dwelling 
houses; the landlord cannot refuse to give consent withont 
assigning any'reason.9 

Tenants' right to graze cattle. etc.-All the tenants have a 
right to graze agricultural cattle, but not pastoral on the common 
laT'd, but they have no right to prevent proprietors from 
enclosing a certain portion of the common land for a grass 
preserva, so long as sufficient ground is left in the unenclosed 
portion, nor haye they the right to take grass from or any pr ofits 
of such preserve. I 0 A tenant with occupancy rights has a pres
criptiyo right. to collect dry wood, and dry grass for agricultural 
purposes. . But a tenant-at-wiU cannot do so without the express 
license of the owner. I I When a large portion of the original 

1. 14 P.R 1867 R 
2. 112 PR.l883 
8. 27 e. 742; 1 Pat. 368. 
4. 13 P.R. 1877j 111 P.R. 1876j 79 

P R. 1874. 
5. 14 P . .R 1884. 
6. 5 P B. 1917 .Rj 95 P R. 1867; 4 

P.R. 1875; See a~o 61 P.R 18i11 

61 P.R 1873j 9 P,R. 1904=45 P. 
L.R 1905 

7. Ii P'R 1917 R =3 P.W.R. 19!7R. 
-4' I.e 907 

8, 4 P.R. 18i5. 
9, 2 P R. 1908 R. 

10. 100 P.R 1881j 119 P.R. 1839. 
11. 100 P R- 188 •. 
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.1tamilat is after partition enclosed or reduced to cultivation and 
the non-proprietors' grazing rights are seriously threatened, 
they may joiutIy sue the proprietors to prevent any brther 
interference with what remains open of the original shamilat or 
possibly have some portioll of the enclose4 or cultivated land 
thrown open, -so as to secure to them the proper enjoyment· of 
their grazing right. 1 

Res Judicata.-Where in a suit for enhan<lelI!ent of. rent, the 
Settlement Collector declared the tenant to come un.der S. 6 and 
enhanced the rent accordingly, a subsequent suit by the tenants 
to establish a right of occupancy under S. 5 (l) (a) was held to 
be baITed by the rule of res jlldicata.2 When a proprietor 
successfully sues an .occupancy tenant and his mortgagee for· 
the pOilsession of the lalld mortgaged on the ground of the 
trdnsfer being invalid, a subsequent suit by the occupancy 
tenant against the proprietor to be restored to possession is not 
barred by the rule of re.! judicrda, as the tenHonts title to posses
sion accrues only after the former suit has been decided.3 

NOTES (S. 5) 
Clause (1) (a) 

. To·establish rights of occupancy under this claU:se, a tenant 
should prove three things :-(1) Non rendering of seIVice by the. 
tenant and non-payment of rent beyond the land revenue and 
village cesses chargeable 011 the land for the time being; (2) two 
preceding generations in the male line -of desCflnt through a 
grandfather or granduncle must have occupied the same land 
on the same terms; and (3) the period of such occupation must 
not be less than 20 years. 

Non-payment of rent.-Non-payment of rent is a necessary 
condition which must be fulfilled by a tenant, otherwise he will 
not be entitled to the status of an occupancy tenant though he 
may have fulfilled all otherconditions.4 Rent as defined in this 
Act includes service for it has been defined to mean whatever is 
payable to a landlord in money kind or service by·8o tenant on 
account of the use or occupation of the land held by him.S 

Land Revenue.-(See Section 4 (3l) 

More than two generations in the male line of descent.-The 
phrase" more than two" means at least 3. In accordance with 
the mode of computing degrees enunciated in 126 P. R. 1890, 
the tenant in Occupation of land on the commencement of the 

1. 1 9 P.R. 1889 
2. 5 P R.lt!9aR'j See also 77 P.R. 

1877 
3. 54 P. B. 1884 
4. 3 P.R. 1i98 Rev. 
5. S. 4 (3) 
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A.ct, i. e., 1st November 1887 will be the first, his father the 
lSecond and grandfather the third generation. '1'he requirements of 
t-lUs clause as tei continuous occupation of land by more than 
two generations in the male line concern only the tenant in 
occupation at the commencement of the Act.1 If in respect of 
his 'occupation the conditions in question are satisfied then any 
subsequent successor-in-interest to the teliRncy is entitled to the 
results accruing from the circumstance that these conditions 
were so satis~ed by the occupant of the year 1887, even though 
!Ouch suocessor may not be related in male lineal descent to the 
occupant of that year.2 Descent through an adoptive father. or the 
head of a religiou~ institution is by virtue of clau~e (3) descent 
through male line within the meaning of the section. But the 
provisions of law emb->died ill clause (3) refer only to the odginal 
acquisition of the right under the section and cannot ba availed 
of in any other connection.3 

Twenty years, period of.-The word lleretof01'e in Section () 
(1) of the Old Act was ambiguous. 1 t could be interpreted either 
as referring to the date of the pas~ing of the Act or the date of 
the institution of the suit. The substitution of the words" at the 
commencemtlut of the Act" for the word heretofore removes 
that ambiguity and it is 1l0W beyond doubt that the period of 
ocollpation must not be less than 20 yoars at the date of the 
commencement of the Act.4 

Occupation.-The word occupation as used here includes 
both actuai as well as constructive pussession. PE\rsonal cultiva
tion is not necessarily required under this section. If cultiva
tion has been arra.nged, the person has been in occupation.S Nor 
does the occupation mean necessarily occupation of the whole of 
the original holding for it has been held that there is no ground 
whatever for the view that a tenant in order to succeed uuder 
Section 5 (1) (a) must show a continuous possession of the whole 
of his original holding and not a fraction thereof.6 

Clause (1) (a) and clause (2).-Clause (1) (a) ofthis section 
lay,; down a very hard rule of substantlve Jaw the fulfilment of 
which entails a good dt'al of hardship. '1'he Legislatlll'e has given 
a practical relaxation to s very· rigid Tule of substantive law by 
ado(Jting au elastio rule of evidence which the courts 111 ill apply 
according to the circumstances of the case.7 But before a teuant 
oan claim the benefit of presumption which may be raised undel' 
clanse (2), he must show that he wa& ill occupation of the land 
to which-his claim relates on 1st November 1887. His occupancy 
rights if any must have been acquired by that date and the otftlct 
of the clause (~, is to give him, in certain circumsta.nces the benefit 

1. 7 P.R. 1913 Rev=76 P.L R. 19U 5. 20 P R. 1871; 22 P. R. UH,j· 
=2A I C. 55~ 6. 5 P.R. 1891 Rev. 

2. Ibid. 7. 3 P R Hlll,Rev.=258 P.L.B. 
3. 2 P.R. 18~8 0 ]911 ... 5 P .W. R. lUll R=U 
4. 121 P.R. 1891; 83 P.R. 1889. 1.C. ·U~. 
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of the presumption in proving them. 1 For the purposes of' clause 
(2), however, it is sufficient to prove that since 1887 the successors
in-iuterest 0' the occupant of that year have held continuously 
without paying any rent beyond revenue rates and cessE's.2 There
fore, where in 1863 beyond which records did not go, two brothers 
wera shown in occupation of separate field~, it was held that clause 
(2) created the presumption that the tenants in occupation in 1863 
did inherit from their fathtlr and the burden of proving that they 
did not, is not discharged by proof of the fact that they held pos
session of separate fields, and not jointly.3 But the presumption 
can be carritld back only to one generation and in no case has it 
been carried back for two geneIations from the la,t man whose 
occupation is pro\e:l.4Clause (2) embodies only a rule of eviden
ce which establishes a presumption in fa \"Our of the lapse of the 
required Dumb .. r of generations prior to 18g7, pro.vided lh>tt a 
certain set of. facls in the 30 years prior to the institution of the 
PUlt be proved by the tenants.S Looking at the history of legis. 
lation, it seems that the omission of the words "before the 
commencement of this Act" in Section 5 (2) was deliberately made. 
Accordingly it has been held th~t 30 years mentioned in the 
clause mllst be computed from the date of the institution 
of t.he sy.it.6 The presumption under this clause is however a 
rebuttable presumption.7 The clause only means that the court 
may t>ither regard the facts which constitute the conditions a9 
proved unless or uutil they are disproved or may call f'Jr proof of 
them.S 'l'herefore where a tenant has at the date of suit been in 
QPntinuous occupation at revenue rates for 30 years, tho landlord 
may prove that on lst November 1887, (1) the tenant had not 
held for more than two generations' in the male . line of. doscent 
through a g~andfather or granduncle, or (2) that the tenant had 
helo for a period of less than twenty years or (3, that before that 
date the tenant had paid rent beyond the· amount of the land. 
revenue rates and cesses chargable on the land.9 If the landlord 
fails to prove these points, and a tenant proveoi that he was ·occuPY
ing the land in suit on 1st November 1887, and has continuousL.Y 
ot)cupied it at revenne rates for 30 years and no further evidence 
i~ given on either side a court is justified in .decreeing occupancy 
rights under c1au~e (1) (a) in vir~ue of the presumptiou arising 
under clause (2).10 . , 

1. 5 P. R 1896. 
2. 76 P.L.R. 19'4=7 PR 1913 Rev. 

See a)~o 2 P.W.ft.. HIl5 Rev 
S. 7 P R. 1913 Bev.=76 P.L.R.1914. 

For similar presumption see 
also. 18 P R. 1876. 62 and 187 
P.lI. 1882. 86 Bnd 154 P.R. 
18F3.· 101 P.R 1908 56 P B. 
1906. 

4. ]54 P.R ]883. 
5. l! P.R. 1911 'CRev)=258 PL.R. 

1911=5 P.W.R Hllt R=12 I.C. 
442, 

6. Ibid, See also 6 P R. 1896 
. Rev and 4 P.R. 1897 R. 

7. 5 P R. 1896 Rev. 4 P.R. 1897 
Rev. 

S 5 P.R. 1896. 
9. Ibid 

\0. 5 P R. 18£6 Rev. See also 2 P. 
. W.R. 1915 Rev. When it WBS 
held that when the presump· 
tion under Section 5 (2) is not 
rebutted ftJ.etenant is entitled 
to be declared an occupancy 
tenant. . 
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NOTES. 

Clause (1) (b). Necessary conditions.-To establish a right of 
occupan,cy under this clause it is' necessary to show (1) that the 
tenant once owned the land, (2) that he ceased' to be the own&r 
thereof otherwise than by forfeiture or voluntary act and (3) that 
he is continuously holding that .land.1 Where however only a 
part of the land has been contmuously h~ld 'occupancy rights 
would be acquired in that part.2 The .mere fact that the land is 
owned. in common by the whole village and that some members 
of the proprietary body are the cllitivators thereof will not 
confer on those cultivator's rights of occupancy.3 The acquisition 
o~ occupancy rights under the clause is not. limited to the actual 
person who involuntarily parted with his ownership but may also 
be acquired by the representative of sllch person for the te rm 
tenant denotes not only the tenant himself but his predecdssors 
and successors-in-interest also.4 . 

Forfeiture or Voluntary Act.-An owner who through in'l.bili
ty to pay the revenue loses his ownership, ceases to be landown er 
otherwise than by a voluntary Act within the meaning of this 
clause.S !::limilarly all owner who loses his proprietary rights by 
sale in execution of a decree for arrears of revenue, in th~ absence 
of any proof of collusion or wilful default }oses his rights in volun
tarily.6 But a prvprietor who has mortgaged his land by condi
tional sale which has been converted into an absolute sale, cannot 
be said to have involuntarily parted with his rights.7 

CDntinuous occupation.-It does not necessarily mean actlla1 
possession. It may be actual or constructive. If cult.ivation has 
been arranged for, the occupation would be regarded to be conti
nuous.S Flight for a time fmm the village at the time of mut.iny 
is not a break within the meaning of this clause.9. A break in 
t.he continuity of occupation is fatal to the acquisition of occupancy 
rights 10 But ('ontinuity of occupation nAE.'d not be in respect to 
the whole of land. If the conditions are satisfied as to a part of 
the land, tho occupancy right!! would he acquirei. in that 
part.! I 

CLAUSE 1 (c). 

Necessary Conditions.--To sustain a claim -'for occupancy 
rights untier this ('lallse fonr things must be proved:-

(1) Settlement in the village or estate; (2) Settlement as 
a cultivator; (3) Settlement with or by the founder; (4) Con-

1. 8.5 (I) (b) and 3 P.R. 1908 Rev 
2. I'> P R. 18 'I Rev. 
S. rs P. R 1908 !lev. 
4. 6 P. R.1815 Rev. 
I'> 3 P.W.R.1!\'2 Rev=1i> 10 

297. 
G. P,R IS71~ 

7. 6 P.R. 18!i1. 
8. 2·1 P R 187l 22 ,P R 1876; 

4 P. B 1881 Rev. 
9 1L P. R. 1880. Rev. 
10. 08 P. R 1,.'37tl: 

.11. I'> P. R. 1891 '.Rev) 
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tinuous occupation. 1 A claim under the clause will not be 
decreed unless the tenant has his' ·abode within the limits of the 
village or estate.2 It is not however necessary that the repre
sentative of a person who st:ttled along with the founder of the 
villag£' should be in occupation of the very land cultivatod by 
the settler 3 He is entitled to occupancy rights in respect of all 
lands in which he was in possession otherwise than under special 
agreement on 21st October 1868.4 The onus lies on the tenan~ 
to show the precise lands held by him in 1868. 1t is not suffi
cient to find that he was in possession of some land S A decree 
,declaring occupancy rights under this clause· should, specify the 
lands of which the tenant was in possession on the 21st October 
1868, and in which he iii found to have acquired occupancy 
rights,6 The proviso to Section 5 (1) must be read in conjunction 
with this clause. ,Therefore if the landlord eucceeds in proving 
that the tenant was settled on land previously clE,ared and 
brought under cultivation by or at. the Elxpense of the founder 
the tenant cannot acquire any rights of occupancy . 

• 
Settled along with or was settled by the.founder.-The mean

ing of settlement' along with· the founder' is settlementcontem
poraneously wifll or in association with the original founder 
during the initial stages of foundation and ,development of the 
village. But the settlement' by the founder' might take pla'Ce 
after these stages had passed, and accordingly where a cultivator 
is shown to have commenced to reside, . and to cultivate shamilat 
land in a village during the life time of a founder thereof, such 
founder being at the time Lumbarda,. or otherwise directly 
conc€rned with the management of the shamilat, there is a .fair 
presumption that the cultivator in question was seWed in the 
vil1age 'by founder thereof as a cultivator therein'. 7 The presumpt
ion is one of fact only and ES' such rebuttable by .adequate proof' of 
facts inconsistent with or contradicting such a presumption.S For 
the purposes of ·this section the court should look only to the 
latost foundation of any village and should disregard any plea on 
the part of landlord in har of tenant's c1iWP to the effect that 
there had been some previous foundation ofM village.9 

. CiJI~ivato!.-A founder settling in the capacity of a' proprietor 
m the v111age could not be said to have settled along'with the 
founder alii a cultivator within the meaning of the clause and 
could, not therE'£ore acquire occupancy rights under it.l0 

1. 6 P.R. 1900. Rev. 
2 Ibid. 
S. B8 P R. 1884.176 P.R. J8sS. 

94 ·P.R. 16~0. 1 P.R. 1874. 
4. 94 P.R. 1880. 176 P.R. 1883. 38 

P R.18:li •• 

5. 6 P.R. 1891 Rev. 
6. Ibid. 
7. 3 P.R. 1916 1lev. 
R.' Ibid. 
9. 3 P.R. 1900 Rev. 

10. 1 P.R. ~907 Rev. 
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NOTES. 

Necessary ingredients -To constitute a valid claim for occu
pancy right.s undol' this clause, the, claimant must prove that (l) 
he is either ajagird(f,r or has been a J"gil'da l' in the estate or in 
the part, of the estate in which the land occupied by him is 
situat!3 and (2) that he is holding -land contin\1ons~y for the last 
twenty year~ from the date of the suit. 

Jagirdar.-The term jrrgirdar ai defined in S. 4 (15) of the 
Aet illclud~s a mlla/idar.l Similarly it has been held that an 
Ala Lombardar is ajagirdar within the meaning of S. 4 (15) if 
the land revepue of the land in his occupation has been assigned 
to him in whole or in part by the Government or by an officer 
of the Government.2 As by the term Government in S. 4 (15) 
of the Act, is meant, according to the circumstances of the 
case, either the Sikh Government or some other predecessor of 
the British Government or the British Government itself,3 an 
assignee of land -revenue created by an officer of t.he Sikh Goveru-
ment,4 or by Mugltal Emperors,S or by the British Governmei1t 
itself,6 is a jagit'dar as defined in the Act. But an assignee en
joying a mltafi granted for the maintenance of it Khan.qah is ,not 
a jagirdar withio. the meaning of the Act.7 Under the old Act 
it WitS held the termja.qirdar did not include the repr~sentative 
of a jagirdar 8 But this is no more good law because of change 
in the definition of the term tenant in S. 4 (7) of the Act. There
fore it has been held that the successor of a jagirdal' or ex-jagil'
dar can maintain a claim to occupancy. rights under this clause, 
if other conditions are fulfilled.9 _ 
. ':. Occupation of land. -The person claiming rights of occupancy 
under the present clause is not only required to show that he is a 
iagil'dar but must also show that he is a tenant within the Illllan
ing of the Act. It is now settled law that where Government in 
order to endow the office of Ala Lambardar has arranged with 
the proprietary body of the village that such officer shall take 
over part of t.he village common rent froe and retain po~~ession 
thereof during the.rm of the stlttlement, and the proprietary 
hody has given its consent to the arrangement, that offiC'er 
takilig possession of such land becomes the t.enant of the -propriet
ary body within the meaning of Section 4 (5) of the Act 10 "'l'wo 
things" observed Mr • .Justice Harris, " are neces;:ary t.o constitntl' 
the Ala. Lamba.rdm· the tenant of the proprietary body, viz :-(1) 
ho ~nst holel land under the proprietary body jand (2) he must 
be !table to pay rent for land, but for a special contract. Thf 

1. R P.R 1896 Rev. 12 P.R. 1878 7. 4 P.R. 1915 Re~31 I.C. 2::18· 
Rev. See also 13 P R. 1896 (12 P.R. 1878 and 12 P.R. 190i 
Rev. Dist.) 

~. 1 P.R. 189" Rev. 8. 83 P.R. l8S:? 
Ii. 2 P.R 1897 Rev. 9. 7 P R 1912 Rev; See also 2 P.R. 
40. 2 P R 16!l2 B~l1. 1897 and l~ P.R 1896. 
5. 2 P.R. 1"}O7 10. 101 P. If. 1901; F.lI. 1 P.R 18<)( 
13. 7 F.R 1887. 1 r.R. 18117. Bev.l P B.IBn7 nev. 
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second condition presents no difficulty, as the agreement to forego 
rent must be held to be between the Ala Lambardar and the pro
prietary body and the Government in getting. the proprietors to 
allow the Ala Lamba1'da1' to hold rent free are only in the position 
of an intermediary. 

That the arrangement made by the consent of the proprietary 
body is a transfer to the Ala Lambarda1' of a rent free cultivat
ing right for a fixed term and in such a case the rights of .the 
proprietary body cannot be held to be wholly in abeyance, all 
that th3 proprietary body relinquished being the right to take 
rent or resume possession for a fixed term of settlement. If the 
proprietary bQdy themselves chose to put a.ny person in posses
sion of a plot of their village common rent free for tlle term of 
settlement s~ch person would be holding under the~ and would 
be their tenant. The only difference. here is that the Govern
ment appoints that person and the proprietary body agree that 
the person so appointed shall be put in occupation on the above 
terms. "1 

'rile clause does not limit 'the right or occupancy to Illnd 
actually held rent free but gives that right to a person who is 
or has been & muafidar in the viUago in respect to any land 
situatt·d in that village which he has continuously occupied for 
not less than 20 years.2 It is a condition of the clause tll!.t 
the claimant should be Or have been a jagirdar of the estate 
or any part of the estate in whICh the lan,doccupied ,by him is 
situated.3 It is not necessary that he should be, or have been, 
jagirdar of the particular land in the village in whichth~ 
occupancy right is claimed.4 The ,continupus occupation of 20 
year:t may he partly occupation ,by jagirdal' as such, &ij.d pa~tly 
occupation by the same person .or his representative as a 
tenant when he has ceased to be a jagirdar.5 The period of 20 
years does not mean twenty years before the passing of ,the 
Act.6 • 

Sub-section (3).-This section refers only to the original 
acquisition of rights. It has therefore been held that ft. daughter's 
son. of a deceas~d occupancy tenant, also his adopted son is not 
entItled to succeed to the occupancy.rights under S. 5 left by the 
decease~ tenant as against his male collaterals by virtue of this 
sub-sectJon.7 A chela of a deceased faqir cannot succeed to the 

• I. 101 P. B. 1901. F.B. 
2. 7 P.R. 1887 Bev 
S. ,2 P.R.IP91 Bev. 
4. Ibid .• 

6. 8 P R. IE9S Rev 
6. 83 R. 1882. 
7. 22 P.8 • .1898 
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occupaney rightld Nor will a mere customary adoption, or appoint
ment of an heir, whether amongst Hindus or Muhammadans, give 
any right of succession to occupancy rights.2 . 

Rights of occupancy of other tenant.~ rerorded all harillg the riyh~ 
before fassing of Punjab Tenancy Act, 18GB; 

S. 6. A tenant recorded in a record-of-rights sane-
1ioned by the Local Government, before the twenty-first 
day of October, 1868, as a tenant having a right of occu
pancy in land which he has continuously occupied from 
tbe time of the preparation of that record, shall be 
deemed to have a. right of occupancy in that land un
less the contrary has been established by a decree of a 
competent court. in a suit instituted before the passing 
of this Act. 

NOTES. 

To establish a claim under this section a tenant has to 
prove (1) that he or his predecessor was entered as an occupancy 
tenant in a record of rights sanctioned by the Locd.l Government 
before 31st day of October 1868 and (2) that he has been in 
colltinuousocc~pation of the land since t;he date of the prj3paratioll 
of that record. 

Record of rights.-For a claim under the se ction it is not. 
only necessary that a tenant should be shown a s an occupa.ncy 
tenant in a record of rights previous to 1868 but tha~. record of 
rights should Le sanctioned by the Ll)cal.Government There
'fore even where the predecessor in inte est of the plaintifls was. 
recorded as an occupancy tenant at the summllry settlement but 
it was not shown that the record had received the sanction of 
the. Local Government, It was held that the plaint.iff,; were nOt 
entitled to occupancy rights under the secti6n.3 A tenant can 
110t be held to have bee·n rocorded in a settlement as an occupancy 
tt'nant unless the documents of that settlement taken together 
show clearly an intention to so record the tenant. Conse
quently where jt appeared that plaintiff's {ather was entered in 
the klutsm as hereditary cultivator of the land in· question but. 
in l1umtkhib and lerij documents of the same settlement he WIIS 

entered as glmit' malil'/tsi, it· was held that these contl'adiC'torv 
entries did 110t satisfy the requirements of the prssellt sectioll.5 
An entry in the papers of tarmim kliewat of 18b5, not· having 
been made in a record of rights sanctioned by the Local Govem
ment was held not to meet the requirements of the sectlOD and 

1. 22 P.R. 161)6; See also 2 P.B. 
IU07 Rev 

2. 43 r.n. 180r; F B. 

3. 8 P R. H3'l5 Rev. 
4. 147 P. R. 188~. 
6. Ibid. 
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therefore did not confer any occupancy rights' under the section.1 
\Vhere however the settlement rtlcords had been destroyed, but 
the plaintiff appeared in PatlJ)ari's pRperiias a mllllrusi cultiva
tor, it was held by the Financial Commissioner that the Pat
wari's papers were sufficient in Lhe abseuce of the settlemtlnt 
record, to estabIillh plaintiff's presumptive right under this 
sectioll·2 But the the Chief Court dissenting from t.he Finr.ncial 
Commissioner's ruling reported as 1 P. R. 1875 has laid dowll 
that all elltry in Potwari's papers prepared after the destruction 
of the settlement record cannot give a presumptive right of 
occupancy under this section though such entry may go to show 
that the ton ant was recorded in -the original re,cord as having 
rights of occupancy.3 Where tho settlement papers hllod been 
·destroyed in the mutiny lind the, papers prepared to replace the 
Rettlement, record showed defendant as an cccupancy tenant, but 
Palunri's papers contained diffeFent entries, the de'fendant's 
plea of occupancy was .r£jected.4 There is however nothing 
contradictory in Sections 6 and 111 of the Tenancy Act, 1887, and 
a tenant who fails to prove his claim under Section 6 may neverthe
less have t.he benefit of Section 111 if he can 'prove the relevant, 
facts.S Thtlrl:fore where an entry jn the papers of tarmim khewat 
of 1855, not having been made in a record of rights sanctioned 
by the Loca,l Government was held not to confer ocoupancy 
rights under t.he section, it was held nevertheless that the said 
entry WIloS B.J;l agreement recorded in a record of rights and 
pl'ima facie operated to confer occupancy rights as provided in 
Section 111 of the A ot which do~s not require that the record of 
rights to which it refers 'lhall havtl boen sanctioned by the Local 
Government.6 _' 

Admissions by tenants.-Before the passing of the present 
'fenancy Act (XVI of 1887) it was lawflll for tenants to 
mrrenrler their occupancy rights to the land:ord.7 Thus where 
ill a case to contest a. notice of ejectment, it w'as, proved that 
though at the regular settlement of 1858 the predecessors of 
the tenants were recorded as occupancy tenants, the ten'ants had 
d~rillg the revised settlement of U~80 entered intQ an agreement 
w~th .the landlords admitting that they were mere tenants at 
~llJ, It was held that the tenants had validly surrtlndtlrod thl;lir 
nghts by the agreement,.S But a mere vuluntary admission 

1. 4 P. R 1896. Rev. 7. 
2. 1 P. R. i8i5. See also .10 ancr -

11 P. R. le80 where it was 
held that settlement papers 
having been destroyed entry 

10 P. R. 1901 Rev. Bef. 1 P. R. 

• in annual papers was suffi-
cient 

Il. 6 P. R 1881. . 
4. 17 P R. 8'l1) Rev. 
5, 4 P. l{. 1896 Rev. 
6. lbi.l. 

1901 where in it was heM that 
S. 110 could not be given a 
retrospective effect and un
til the plesent Act cllme into 
force, tenants might divest. 
themselves of their occupan
cy light~ by agreements with 
th~lllndiord. 

8. 10 P. N. 1U01 Bev. 
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by a tenant does not operate to depl'i ve him of his right. 
Revenue Courts therei,)re before refusing to recognise an 
occupancy right on the ground that the tenant has voluntarily 
admitted himself t.o be a tenant at will should satisfy themselves 
that there has bE:\en an actual and valid agreement to relinquish 
the right. I- But there.is n() provision in the present Act corres
ponding to tiection 6 (2) of Punjab Tenancy Act 1868 whereby 
the voluntary admissions of a tenant that he had no .right of 
occupancy would bar Ilis claim thereto.2 

Continuous occupation.-It is not necessarily the actual 
possession that ~s meant b.v this section. If a tenant absents 
himself but arranges for the cultivation, he w()uld be deemed 
to be in occupation.] But where an occupancy tenant had re
linquished his Jand for one year, and on his return the proprietor 
sued to ~ject him, the Ohief Oourt decreed the plaintiff'S claim. 
holding that there was a break in the continuous occupatioo.4 
A te!lant who voluntarily allowed a break of continuity in hi·i 
occupllti()n was held not to be entitled to occupancy rights.S 
But a flight from the village in the mutiny was hbld not to be 
a breach of continuous occupation 6 \Vhere in case of a tenant 
recorded as a mallrnsi tenant, it is sought to establish that he 
lost his right by disoontinuity, it lies upon those who allege he 
h"s lost his right by discontinuity to prove such disconti
nuity.7 

Right of occupancy in land taken in exchange. 

S. 7. !fa tenant has voluntarily exchanged 
the land, or any portion of th~ land, formerly occupied 
hy him for other land belongmg to the same landlord, 
the land taken in exchange shall be held to be subject to 
the sa.me right of occupancy as that to which the land 
given in exchange would have been subject if" thel ex
change had not taken place. 

NOTES. 

Exchange. nature of.-The exchange contemplated by this 
seetion is the iutentional and deliberate giving up of one plot 
in order to get, or on the ullderstanding that the tenant will get 
another in lieu of it. Merely ceasing to cultivate so'me fields and 
tilling others, without an express intention to substitute the one 

1. 10 P.R.lOOt Rev. 
2. 4 P. B. 1896. 
B. 20 P. B, 187Jj I'll P. R. J876; 

See also 3t:S P t R. 187-1; 4 P. 
]~. IS81. NI P. H. Itfi6. 7. 

11 P.R. lsoo. 
4. 88 P. R. 1871. 
0. 08 P.&' 1876. 
6. 11 P.R. ItibO , 

Ibid. 
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for the othpr, is not a sufficient exchange within the meaning of 
t.he secti~lD.l Continuity of possession is of the e8se~ce of occu
paucy l'lghts. If the land held hy the representatlves of t~e 
original settlers is nut that hald by the original' .settlers, and,. If 
it has c?m~ into the possession of their representat.lves ~Y exchan
ges arbltal'lly made by the landlords, more espeClally If ·t.ha ex
changes h"ve heen of different quantities of land, there the 
representatives fail being not entitled to rights ()f oc~upancy 2 

Establishment of right of occuprtncy on grounds other than th~se 
e.Tp7·e~sly stated in the Act. 

S. 8. Nothing in the foregoing sections of this 
chapter shall preclude. any perBon from establishing a 
right of 'occupancy on any ground other than the 
grounds specified in those sections. 

NOTES. 

Scope and application.-This section is a residuary section for 
occupancy rights and covers all cases which do not fall either 
under Section 5 or Section 6 of the Act. The grounds on which. 
the right of oocupancy may be olaimed under this seotion' must 
not be the grounds specified in the Aot itself as those upon which 
thl:l right!! of occupancy may be established, and so this .Fectiou 
may not be used to . bloster up a claim which has failed under 
Section 5. Some of the grounds on which the rights of oocupanoy 
have been grantej under the section are (1) cnstolll1., (2) agreement, 
(3) conduot of the parties. The section refers especially to the· 
rig~ts. wh~oh by custom of particular parts of the country, ~ers?ns 
effectIng Improvements or bringin 0" waste under cultl vah~n 
acquire . .3 0 

A claim to occupancy riO"hts under the section may be 
df'C1reed, (1) where the rights ha~ been O"enerally or customarily 
o.r by the act of proprietors, conceded to

b 
other tenants similarly 

CIrcumstanced in the same villaO"e or neighbourhood,4 or (2) 
where thwecognition of the right "'would be in aCGordance with 
t.h~ custom of the country,S or (3) where thero has been a pro
mIse never to eject, 6 or (4)where the right would exist but 
for a palpable error in the set.tlement record.7 This enumera
tion of grouncls is not exhaustive and as FUchdoes not cover 
the whole field. Cases may come to light which are beyond the 
purview of these grounds and the courts shall have to deal with 
each case on its own merits; 

1. 124 P R. 1884. 
2. 62 P. R. 1874 (Ref.· 38 P. R. 

1884. F. B.) 
3. Douie's Settlement Manual, 

_para 211. 
4. 6 P.R. IPOO; 18 P. n. ]875 n. 

~:. R. 1!:i76 Rj 17 P '. 18~2 

5. 6 P. U.; 1900 11.24 PR 1871;12 
P. B~ 1E80 R: 110 P. R. 
11385. 

6. 6 P. R 1900 R· 2 P. K. 1874 
R. 112 P. B. 1880. 23 P. R. 
1881. • 

7. 6 P.R U OOB. 9 P. R 1896 
R 
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NOTES. 

Ordinarily a case wOlJld fall under this section where the ten
ant could show that thl) right claimed had generally or customarily 
been conceded to other tenants similarly circumstanced.t A 
decree for occupancy rights under ,this section cannot be given 
unIt.ss the plaintiff call prove that similar rights have been 
conceded to other tenants, the incidents of whose tenancies resem
ble those of the plaintiffs.2 

AGREEMENT. 

It is open to a landownAr to create rights of occupancy in 
his ancestral holding.3 A promise of rights. of occnpancy has 
been held to be a sufficient ground for a decree of rights under 
tht! section.4 The Chief Court has decreed occupancy rights 
under the section on the basis of an oral agreement made before 
the passing of the Tenancy Act, 1868.5 Occupancy rights may 
also be conferred under this section when the promise is not to 
eject the tenant.6 A promise not to eject however does not 
mean a promise not to eject under all circumstances but.' ta 
qasur,' i. e., till commission of a fault against the tenuro.7 A 
promise not to eject need not be expres'led but may also be implied. 
from the conduct of the parties.S 'Vhere in a suit to es~ablish 
rights' of occupancy the plaintiff based his claim upon an 
agreement made between himserf and the proprietor"" the terms 
of which were recorde:! in the Patwaris'.diary and s:gned by 
one of the proprietors who was found to have been acting for 
and representing the remaining proprietors, it was held. that 
the agreement furnished a ground on which a claim for riglJts of. 
bccupancy under Section 8 could be sustained.9 

An entry in the waJib-ul-arz of a village signed by landlords 
and· tenants to the effect that that tenants shall be entitled to 
occupancy rights under certain conditions is of the na~ure of a 
contract and is binding upon the signatories and theIr repre
sentatives for over and its. non rE.'petition in a l;ubWluen t set
tlement does .not amount to its cancollation.tO An agreement 
Iecorded in a rE-cord of rights not sanctioned by the Govern
ment would cOllfer rights under Section 8, though insufficient to 
meet· the requirements of Section 6 of the Act.tt 

1. 4 P. R. 1875 R, (App. 90. P. R. 1918 R.=16 I.C. ::71. -
18S2). 7. Ibid. 

2. 17 P.R. IS!l2 R. 8. Ibid. 
. 3 16 P. R. I!106. 9. 23 P. ll. 1881. 

4. 2 P. R. lR74 R. 4 P R. 1876 R. 10. 148 I.L. R. 1913=2 P. W. R. 
112 P. R. 1880. 1913 R.= 181. O. tSB. 

6 112 P. R. 1880. 11. 4 P.R. 1&96 R. 
6. 6 P. H InS R.=41'. W.n. 



CONDUCT OF PARTIES. 

Bulamari per 86 connotes no occupancy rights. As to 
whether it does or not, muat turn on the, qUAstion whether at the 
time when the land was first broken and {lccupied, the com
-petition for land was such that the tenant could dictate his own 
terms ,or such that the landlord could do so. 1 Consequently 
the wajib-ul-al'z of Mauza Rampura of Tahsil Sirs a prepared in 
1862 and revised in 1882 was held not to imply that. butamari 
per 86 conferred any occupancy rights. But as the village was 
Baran; and the demand for tenants great upto 1882, land per
sonally broken up in 1882 and cultiyated by tenants was held to 
be occupancy tenure.2 ' 

CONDUCT OF P AR'fIES. 

Where in a suit to establish occupancy rights it appeared 
that the plaintiffs were the descendants of, certain Arains, whom 
the farmer of a broken-down estate had invited from othur 
localities to leave their homes and build_ houses and establish 
an hamlet on an old deserted site in th,e waste land of such 
estate, it was held that' it must be presumed nnder the above 
circumstances that the farmer must' have gi~en the tenants to 
understand .that they would keep the land they might reclaim 
as permanent tenants.3 Similarly it has. been held that a pro
mise not to eject which is one-of the grounds on which a claim 
to occupancy rights under S. 8 of the Act may properly be .d.ecreed, 
may also be implied and mp.y be proved by facts indicative of the 
intention of the partie-so 4 But the facts constituting evidence of 
the intentions of the pal'ues in one bact may differ widely from 
those tlvidencing similar intention in another.S In Dehra Tahsil 
of Kangra District continuou!il cultivation by the tenants family 
for 3 generations and fifty-four years at a favou,rable cRsh rent, the 
family having orig;nally provided its own implements for the 
cultivation and having settlt'~ on the land someti~e after the 
commencement of the tenancy but not less than 26 years ago, was 
held to constitute a proof of suoh a promise.6 Where exactly similar 
teuancies heM by a single famHyin joint possession of ,veryald 
Btanding, were recorded diffel'ently in the- settlement papers, sQme 
members of the family being recorded as occupancy ten:l.nts, the 
rest being -erroneously recorded as tenants-at-will, although on 
attestat.ion Olle of the proprietors had admitted that the whole fami
ly was entitled to occupancy rights, it was held that the case was 
covered by S. 8 of the A ct which gave the court power to correct' 
the mistake and tq award accupancy rights to other members.7 

The following grounds bavebeen held insufflcient to confer 
rights of occupancy under the sectiop:-. 

1. 6 P R. 1914 Rev_=230 P. L. R. 4_ 5 P. R.1!l18 Rev.=i P. W. R. 
1915=27 L C. 791. 1918 B.=46 I. C.571. 

2. Ibid· 6. Ibid. • 
S. 12 P.R. 1880 Rev. _ 6. Ibid. 

. 7. 9 P R. 1896. 
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(1) Long po~session coupled with mortgage of his hold
ing unobjected to by the landlord.t 

(2) T~e fact that a man had considered himsolf for a long 
time, though erroneously, to be a proprietor.2 

(3) Mere Don-payment of rent by the plaintiff.3 . . 
(4) Long possession of 40 years by the plaintiff.4 

(5) The fact that the village had long been held in jagir 
and that .there was no difference between a-tenant and 
the proprietor.S 

(G) That the p lail!.tiff had been recorded tenant-at-will nnClei
a hereditary tenant and had been in possession sincR 
the Silch rule paying on the same terms as hereditary 
tenant.6 

(7) Occupancy'rights under S. 8 cannot be decreed merdy 
because the court thillks that the plaintiff's true posi
tion is that.of a propl'ietor.7 

Right oi.occupancy cannot to be acquired by mere lapse o/time. 

S. 9. No tenant shall acquire a right of occu
pancy by mere lapse of time. 

NOTES. . 
It. is well established that mere length of time does not con

fer any right of occupancy.S 'fenancy rights, .however, can be 
acquired by prescription. Thus where the tenants in possession 
under an inamdar had been in possession of their lands for a. 
very long time and there was evidence showing that they had 
dealt with lands as owning occupancy rights, had transferred their 
holdings, partitioned them and had received the compeusation 
amounts in case of land acquisition, it was held by their Lordships 
of the Privy Council that the tenants had clearly acquired occu
pancy rights by prescription.9 Though mere length of time is not 
in itself sufficient to confer any right of occupancy, there may be 
circumstanc.es whioh combined. with long possession may afford 
good Elud sufficient grounds for the right. to 'fhus a local ens tom 
may exist whereby a tenaI:.t who has held land in peraon or 
through his father for a very long period of years, paying only 
revenue and cesses, may acquire a right of ocoupancy.II 

1. 96 P R. 1889. 
ll. 90 P. R. 1882A 
8. Ibid 
4. IbId. 
5. Ibid. 
6. 49 P. R. 187:1. 

7. 56 P. R. ItB4. 
8. 8 P. R. ~1905 i 2 Lah. L. T. 

10. , 
9. 16 L. W. 102 P. C. 
10. 81 P. R., 1867. 
11. 18 P. R. 1880; S P. R. 1917. 
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Rights of occupancy not to be acquired by joint owner in land held 
in joint ownership. 

5. to. In the absence of a cllstom to the contrary 
no one of several joint owners, of land shall acquire a 
right of occupancy under this Chapter in land jointly 
owned by them. 

NOTES. 

The .section provides .. sa.viug cla.use ,only for _cllstom a.nd 
not for agreements. Therefore unless a joint owner proves a 
special custom overriding the general -ruletbat-no one o-f -several 
joint owners of land shall acquire a right of occupancy in the land 
jointlyownedbyhim,ne cannot succecd.1Consequently--an Ala Lam
bardar one of fhe proprietors, remunerated by grantor muafi 
Ia.nd from shamilnt under nn arrangement with :the proprietor 
call1lot acquire occnpancy lights in the land held by him because 
of S. 10. 2 Similarly a pattidar cannot acquire a rigl1t of occupancy 
in the .common landsofpattidarivlllage _comlllJu\ity.3 But .the 
bar under S. 10 extends to the acquisition of occupancy rights in 
the joint balding only. Therefore a proprietor may acquire 
rights of occupancy in a holding in which he is not joint-holder. 4 

Continuarweof existing occupancy· rights. 

5. U. 'Notwithstanding anythingjn the Joregoip.g 
'sections of this Chapter, a tenant· whoimmediately pefore 
the commencement of this Act, has aright of occupancy 
tnany land under an enactment specified in any line of 
the first column of the following table shall, when this 
Act comes intoforce,'be held to have,for all the;purposes 
of this Act, a right of occupancy in that land under the 
enactment specified in the same line of the second 
column o~ the table :-

1. 1 P .. B. 1897 Bev. 
2. Ibid. 

For table see next lage. 

8. ] P.R. 1899 Bev. 
4. 1 P. R. 1907. 
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PUNJAB TENANCY 
AC:r,1868. 

First columD. 

Seotion. Clallse. 

5 (1) 

5 (2) 

5 (3) 
-

5 (4) ----------
6 ... 
8 .... 

:rH1S ACT •. 

Second column. 

Section. Sub-section 

-.--
5 (1) 

----
b (1) 

« 

5 (I) 

5 (1) I 
6 .'. . 

8 . .. 
N01'ES 

~ 

ClallSe. 

-----
(a) 

-----
(b) 

-.----
(c) 

(d) 

... 

. .. 

Scope.-Seotion 11 means th'l.t a tenant who had obtained an 
oocupanoy status under the former Aot was to be held to have a 
corresponding status under the new Act when it came into 
force. It was not meant to debar any such teuant from 
benefitting by the provisions of- the new Act if he could show 
that they had placed him in a more favourable position 
than he had heretofore held. 1 A person would be entitlep 
to ocoupancy rights under this seotion if he .h as already 
acquired these rights under the old law when the present Act 
came into force.2 

1. 4 P. R. 1895 2. P. R. 189i Rev. 



CHAPTER III. 
RENT. 

Rents generally. 

Respective rights Iff landlord and tenant to produce. 
S .. 12. (1) The rent for the time being payable in 

respect of a tenancy' shall be the first charge on the 
produce thereof. 

(2) A tenant shall be. entitled to tend, cut and 
harvest the produce of his tenancy in due course of 
husbandry without any interference on the part of his 
landlord. 

(3) Except where rent is taken by divisiOn of the 
produce, the tenant shall be entitled to the exclusive 
possession of the produce. 

(4) Where rent is taken by division of" the 
produce, . 

(a) the tenant shall be' entitled to the exclu~ive 
possession ·of the whole produce until it is 
divided; . 

(b) the lan<llord shall be entitled to be present at, 
and take part in, the division of the produce ; 
and 

(c) When the produce has been divided the 
landlord shall be entitled to the posses~ion 
of Vis share thereof. 

NOTES. 
. The l rent for the time being payable' as contemplated bt 

this section, means not only rent which has 'accrued due buy 
also -rent which is just accruing due.1 Consequently it has 
been laid down that the sl:)ction is intended to give the landlord 
a lien upon the produce of a tenancy for a particular harvest in 
respect of not onlv the rent due for that harvest but also for the 
arrears of rent due" for previous harvest.2 

The term" produce of land or tenancy" meaos that which oan 
be gathered and, stored such as crops of the nature of cereals or 
grass or fruit crops but not the trees from which the crops or 
fruits are gathered.3 In the case of batai paying land kankar 
should be shared between landlord and tenant in the same pro-

. portion as.crop is shared.4 

1. 54 P. B. 1895 F. B. See also 
15.A.. iS~5. 

2. 54 P. R. lsA5 
3. N. W. P. H. C. R. Vol. I, p. 

12a. 

4. 9 P. R.19i1 Rev.-62 P. L; R' 
1901. 
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Commutation and alteration of rent. 

S. 13. (1) Where rent IS taken by any of the 
following ,methods, namely,---

(a) by division or appraisement of the produc'3, 
(b) by ratM fixed with reference to the -nature of 

the crops grown, 
(c) by a rate on a recognized measure of area, 
(d) by a 'rent in gross on the tenancy, or 

(e) partly by one of the' methods specified in 
clauses (a), (b) and (c) of this Rub-section, and 
partly by another or others of them, 

one of those methods shall not be commuted in whole 
or in part into another without the con"ent of both land
lord and tenant. 

(2) In the absence of a contract or a decree "or' 
:order of competent authority to the contrary, a tenant, 
whose rent is taken by any of the methods specified in 
clauses (a), (n) and (c) of sub-section (1), or by the method 
specified in clause (d) of that 'sub-section; sha.ll n-.>t be 
liable to pay for a tenancy rent 'at any higher rate, or 
of a higher amount, as the case may be, than the rate or 
'amountpayabJe in respect of the tenancy for the 
-preceding agricultural year. 

NOTES. 

landlord,-Though ordinarily a mortgagee with posses
sion may be a lanlord,l it has been laid down that S. 13 of the 
Act does not authorise him to commute the rent in kind for a 
relit in .. cash so as to biud the mortgagor a.fter redemption of the 
mortgago.2 

'Division of produce.-Where a tenant had taken a spring 
crop of grain off the land on 'which he had an' autumn crop 
Of cotton, but the grain wa.s only sown owing to partial failure of 
cotton and full cash cotton rates had not been paid by the 
tenant, held that he was liable to give batai from the grain crop. 3 

Commutation of rent: consent of both landlord, and 
tenant.-Consent required by this flection must pe a cvns6nt 

r-

1. 149 P. W. R. 1918=n I. C. 
S ; 59 P, R. 1887; 6 P. B. 
1897 Rev. 

!l. 3 P. R. 1918 Rev.~132-!'. L. 
R. 1918=46 L C. 5. 

S. 77 P. R. 1873. 
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AGRICULTljRAL YEAR. 

, 
on a fair footing and on & proper und~rstanding· of the tenant's 
or landlord's right. 1 Therefore &. commutation agreed upon by 
a tenant under a mistaken view of his status shall not be deemed 
to be voluntary commutation or one made with consent. within 
the meaning of this section:2 Wher6 a hereditary cultivator 
pays rent in cash but being in doubt as- to whether his status 
as a hereditary tenant would be maintained, enters into an 
agreement to pay rent in kind, ti.e agreement to pay rent in 
kind being without consideration, is not enforceable.3 Where 
cash rents have been fixed at settlement, a proprietor .cannot 
compel his tenant to pay rent for his land in kir..d, though the 
latter may heretofore have consented to do so. 4 The fact that the 
landlord hll.9 been in the habit of receiving the value of the 
share of produce payable to· him, instead of the produce itself, 
does not bind him to take rent in cash for the future.S 

Clause (2) Its Scope.-The !)bject of thd clause is to prevent 
the .rent of a tenancy (i. e.) rents of the kind specified, from 
being arbitrarily raised. It is not restricted in terms to a tenant 
holding for an indefinite period. Its lan~uage seems equally 
applicable to a tenant holding for an iudefinite period in respect 
of the rent of successive years after the first as well as to the 
first year of a tenant occupying a vacated tenancy with the 
consent of the landlord but without any definite agreement as to 
the rent t6 be payable.6 . 

Rate or amount payable for the preceding agricultural year.
Where plaintiff sued for rent in' kind and defendant pleaded 
that he had all along paid in cash, it was held that it was 
essential to determm6 the nature of· the last payment preceding 
the suit, for if that payment were in money, the rent could not 
be commuted into rent in kind without the consent of the land
lord· and tenant. 7 

Payment fm' land occupied without consent of lan(llord. 

S. 14. Any person in pcssession of hind occupied 
without the consent of the landlord shall be liable' to 
pay for the use or occupation of that land at the rate 
of rent payable in tho prtlceding agricultural year, Of, 
if rent was not.payable in that year, at such rate as the 
court may determine to be fair and equitable, 

-. _ NOTES. 

Scope.-It is not a corr~c~ intepretatioll of S. H, that it 
is not infended to apply to trespassers' generally. The . object 

1. 76 P. R 1876, p. 129. 5. 23 P. R.1873. 
_ 2. 42 P. B. l~m. 6. 82P It 1894. 

3. 16 P. R.1872 j 67 P. U.1876. 7. ;'3 P. R.1872. 
4. 6 P. R. 18(;7 Rev. 
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of the section is to entitle" the landlord" of land occupied 
without his consent to racover payment 'on account of the use 
and occupation "of such land from" any person" in possession 
of it as. though such person was for this purpose a tenant and 
as though the, money payable were for this purpose lent. lA 
suit by a mortgagee of the land with possession against defendant 
mortgagor, for compensation for forcible possession and wrongful 
lJUltivation of the mortgaged land has been held to fall under 
this section.2 Similarly a suit for damages by a sub-mortgagee 
alleging to have ohtained possession under the mortgage but 
'prlVented by defendant from sowing it for the har'l'est on the 
strength of a factitious lease from the widow of original owner 
is covered by this section.3 

Person in possossion of land without the consent of landlord
It is not necessarily the actual cultivating possessioll of land 
that is contemplated by this section. A person who prevents 
the lawful occupier of land from ent.ering upon it and cultivat
ing it, is nevertheless himself in possessioll aud occupation' 
merely because he omits to cultivate. He is in posses~ion him
self, because he controls the possession of the land and prevents 
the occupation of it by others.4 Where plaintiffs alleged that 
certain land, the property of a widow, was mortgaged to them 
with possession and that the defendan~s. prevented them from 
cultivating them and claimed compensation, it was held that 
the defendants were in possession of the land without the consent 
of the landlords (the plaintiffs) within the meaning of this 
section.S Similarly a person who dispossesses a mortgagee and 
forcibly cultivates the land is a person in possession of the 
land without the consent of landlord.6 When a persoll holding 
cultivating possession of certaiu lands under a mort.gagee agrees 
to surrendar possession to the latter and not to cultivate the land 
in future but who in controvention of the terms of the agree
ment cuHivates the hnd, the mortgagee landlord can claim com
pensation for use and occupation under this section.7 

Landlord.-A person entitled to possession of land is a 
landlord within the meaniug of this section.S 'l'he t.erm landlord 

- as used in this section is not used in relation to tenant., the person 
there spoken of 'not being a tenant, but it clearly indicates 
the person who would be landlord if the land had been occu pied 
with his consent instead of being occupied without.· it.9 A 
mortgagee who has obtained formal possession in execution of a. 
Civil Court, decree, must be rega.rded as landlord within the 
meaning of this section.lO A prior mortga.gee who _~btain~ 

1. ~ P. R. 1894. 8. 63 P. R 1918=!6 I. C. 437 (82 
9. 19 P. R. 1891 ; 68 P. R. 1891. P R. 1894; 1 P. R 1893 
ll. 26 P. 11..1895 .. ' FoIl. 145 p, R. 1893 not 
4. 26 P. R. 1895. Foil). 
6. 82 P . .1(. 1894. 9. 19 P R. 1891. 
~. 19 P. H. 1891. ( 10. ti P R. 1905 Rev.=63 P. L R 
7. 00 P. R. 1917==41 P: W. R. boo. 

1917=88 I. C. ~. 
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& decree for possession of the land against the second mortgagee, 
the status of the former during the. time suit remains pending is 
that of a landlord and of the latter that of a person in occupation 
without th'3 consent of the landlord.1 ' 

Fair and equitahle rent.--What is fair and equitable rent in 
IIny case, IQ.ust depend upon the particular circumsbmces of that 
case. Ordinarily the rent paid for land of a similar description and 
with similar advantages by tenants of the same class in the 
neighbourhood would be the best standard for fixing rent. Rent 
should not be fixed with reference to average rents paid by a 
number of tenants who may be of different classes and whose 
holdings may be very dissimilar with regard to the description 
of the land or its ad vantages.2 

Title. determination of.-When plaintiff's status as proprietor 
has been recognised by a competent Civil Court, a .Revenue 
Court has no 'business to reop£n the question. The plaintiff is 
entitled to claim. dues under S. 14, Tenancy Act whether 
the decree of the Civil Court has been executed or not and 
whether possession has been obtained· or not.3 

Collection of rents of urld~vided property. 
S. 15. Where..two or more persons are landlords 

of a tenan t in respect of the same tenancy, the tenant 
shall not be bound to pay part of the rent of his tenancy 
to one of those persons and part to another. 

NOTES. 

Payment of rent by a" tenant to any of the co-sharers, on 
,,:hose behelf h~ cultivates the joint land, is-sufficient to release 
h1m from further liablity and a sui~ by a co-sharer to recover his 
fractional share of rent is not maintaillable.4To entitle a (lO

sharer to sue lIeparately for rent there must be a speci~l contract 
clearly to that effect.5But one out of several joint landlords 
ma.y sue for the entiro rent due, if the others are joined as 
dAf~n~ants and if 'thi!re is good reason for not joining them as 
plalDtIffs.6 Payment of -rent to one of the co-sharers affords a 
good answer to a suit for rent by anyone of them.7 

P,·esump.tion u'Uk 1'espect to produce,removed .before division or. 
app'·alsement. 

.. ·S. 16. Where rent is taken by division or ap-
1. 1 P. R IB!l3 R. 
2. 9 P. 1'. 1867 Rev. ; 81 P. II. 

1882; 24 P. II. 18HB 
8. 5 Lab, -r. T. 1922 at p. 10 

See also 1927 L"h, L. 
T. at p.·S 

4. 26 I. C. 237; 20 C. 107. See 
also 11 A 2l!. 

5. A6 I ci 652. 
6. 21 C W.N. 371=37 1. C. 847; 

See also 14 C 201; 19 . 
735;2 A.2G4 i 29 C. f4' j 
26 V. fm. . 

7. 19 C. 'la5~lOW.R. 441 i 6 W. 
R 327. 
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p.raisement of the produM, if the tenant removes any 
portion of the produc ~ at such a time or in such a manner 
as to prevent the cue division or appraisement thereof, 
or deals therewith in a manner contrary to established 
usage, the produce may be deemed to have been as full 
as the fulles~ crop of the same description on Eimilar 
land in the neighbourhood for that harvest. . 

NOTES. 

Applintioll of sectioll. ";"'Tha pre;u'll~tio'l as tl) the chtraoter 
of the yield C'l.n only arise if it is proved ths t the ten<tn t aoted 
clishonestly in order to prevent due division or appraiseme1t, and 
that the landlord acting with promptitude, honestly did his best 
t.o bring about the sharing of tha orop.1 Where, therefore, a land
lord is non-resident a court should be very cautio.us in allowing 
weight to the presumption under this !leotion, otherwise it will 
be to landlord's intera~t to avoid due sharing and sue for arrear:! 
of rent.2 . 

Estimate of produce.-Where rent is taken in kind, a claim 
for such rent £speoiaUy On barani land must be promptly brought, 
otb,.erwise it is hardly possible to get data for a fairly safe 
estimate of the out-turn.' -

Appointment ofrefereefol'division 01' appraisement. 

S. 17. If either the landlord or the tenant neg-, 
lects to attend, either personally or by agent, at the 
proper time for making the division or appraisement of 
the produce, or if· there is It dispute about the division or 
appraisement, a .Reve'nue Officer may, on the application 
of either' party, appoint such person as he thinks fit to 
be a referee to divide or apprais~ the produce. 

No'rES, 

C?bject and applicatioll. -The objeot· of tho section is to 
pro':lde against the'. engine of oppre~sioll in the han?s of 
zummdar by not makmg the batai at all, but to let the gram rot 
on the thrashing floor or in the field. One year's loss of rent 
is nothing to the zumindal' but to the tenant it means starvation.4 
It has beeu held by the Financial Commis;ioner, Punjab, that in 
case of a di:;pute between co-sharers no question of laudlord 
arises and in suoh a case it is not necessary that all' the landlords 

1. R P. R 189'1 Rev, 
2. Ibid. 
8. Ibid. 

4. Vid~ FamjTFe Commission Re
POl"t. Paro.37. 
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REFEREE. 

should join in tho application. 1 Section 144 onhe Land Revenue 
Act makes the provisions of this Act applicable to disputes 

-between co-sharers.2 In dealing with applications under this 
section and S. 144 of the Land Revenue Act, a Revenue Officer 
should not go behind the entri~s in the revenue )'ecords and he 
should act as if the co-sharers therein recorded were in fact the 
co-sharers in the holding.3 ' 

.Appointment 0/ assessors' and procedure of referee. 

S. ,18. (1) When a 'Revenue Officer apI)Oixi.ts a 
referee under the 1ast foreO'oinO' section, he may in his 

,discretion, give him instruction with respect to the 
association with himself of any other persons as assessors 
the number, qnalifications and selection of those assessors 
a!ld the procedure to be followed in making the division or 
appraisement. 

(2) The referee so appointed shall mak~ the division 
or appraisement in accordance with any instructions 
which he may have received from the Revenue Officer 
under t.he last foregoing sub-section. ' 

- (3) Before making the division or appraisement 
the referee shall give notice to the landlord and the 
tenant of the time and ~lace at which tbedivision or 
appra!sement will be made, but, if either the landlord 
or the tenant fails to attend either personally or by. 
agent, ~he referee may proceed ex parte: ' -

(1) For the purpose of making the division or 
appraiMment, the referee, with his assessors, if any, may 
enter upon any land on which or into any building in 
which the produce is. -

Procedure a/tel' division or apprai~ement. _ 

5. 19. (1) The resu1t of the division or appraise
ment, shall be recorc;led and signed by the referee, and 
the record shall be ~ub-mitted to the Revenue- Officer. 

(%) TIie Revenue Officer shall consider the record, 
and, aftet such further inquiry, .if any, as he may deem 

J. 4 P. W. B. 1912 Rev.=15 
I. C. 914. 

2. Ibid. 
S. Ibid. 

• 
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necessary, shall make an order either comfirming or 
yarying t1:e divison or appraisement. ' 

(3) The Revenue Officer shallalso make such order 
as to the 'costs of the reference as he may' think fit. 

(4) The costs may include the remuneration of the 
referee and of the assessors, if any, and may be levied 
from the applicant before the appointment of the 
referee subject to adjustment at the close of the proceed
ings .. 

NOTES. 

Financial Commissioner's instructions.-In suits for the value 
of produce rents there is no conclusive presumption that produce 
calculated according to the Fiuancial Commissioner's instruc
tions in para 12 Standing Order 2 is the actual produce of 
the particular land in the particular harvest iu suit. 'l'hey are 
intended only to furnish means of calculating the probable 
produce and its probable selJing valuein cases in which the 
reliable evidence of the actual produce and its selling value is 
not available.l . 

Appraisement by referee: its va!ue.-The failure by a Revenue 
Officer to give effect to the direction contained in 01. (2) of 
'this section does 110t affect the admissibility or the value of the 
evidence contained in appraisement record.2 The refusal by a 
tenant to accept the result of an apJlraisement is no reason for 
declining to confirm it.3 -

Bnkancement ~f produce ,·tnts of occupancy tfnanis. 

S. 20. Where the rent of 'a tenant having a right of 
occupancy in any land is a share o! the produce or of the ap
praised value thereof wilh or without an adition in money, 

or is paid according to rates fixed with reference to the nature 
of the crops grown, or is a rent in gross payable in kind, the 
tenant shall be entitled to occupy the land at that rent. 

Frovided that, when the land or any part thereof 
previously not irrigated or flooded bElcomes irrigated or 
flooded, the rent payable in respect of the land or pa.rt, may, 
subject-to the provisions of this Act, be enhanced to the 
share or rates, or with reference to the rent in gross, as 

1. 4 P. B. 1918 ~ev.=l P. W. 
n.. 1918 Rev.= I. C. 
~tlO_ 

2 Ibid. 
8. Ibid. 
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the case may be, paid by tenants, having a similar rigM of 
occupancy, for irrigated or flooded land of a similar descrip
tion and with similar ad vantages. 

NOTES. 

In dealing with the enhanoement of prodlloe rents of occu
pancya tenants, regard must be had to .the )loints specified in 
S. 20.1 The proper test is' to ascertain the rent paid in kind and 
the proportion whioh such rent bears to the Revenue.2 Obser
vations of the learned Jlldge in 93 P. R. 1881, deCided under 
S. 11 of the older Aot, may be perused with advantage in this 
connection. "Th~ rate referred to " proceeds the judgment " is the 
rate per acre payable by tenants having the same right for 
land of a similar des'Criptionand similar advantages in the 
neighbourhood, and can only be arrived at by ascertaining the 
total amount paya!>le for the land in each case, whether in a 
lump, SUlli, or as an aggregate of sums' under the names of' 
revenue, cesses and malikflna. It is necessary tooompare the 
a,'Zgregate of these it·ems per acre in one holding With their 
aggregate per al.lre in another, before it can be said that the 'rent 
of the one is higher or lower than tliat of the otheI':; and it is 
erroneous to say that the rents of both holdings are at the same rate 
bacause the malikana, whioh is ouly one of the items cOmprised in 
the rent bears the same ratio to the revenue in both. cltses, 
seeing that the revenue itself may fall at very unequal rates on 
the two holdings. " . 

Redl4ction of re';ts referred to in the last foregoing section 

S. 21. Where the land, or any part of the land, held. 
by a tenant having a right of occupancy to . whom. the 'last. 
foregoing sel'ltion applies, ceases to be irrigated or flooded,' 
the rent payable in respec~ of the land or part may be re
duced to the share of rates, or with reference to the rent 
i~ g:-oss, ~8 the case may be, paid by tenant!'!, having a 
slmllar rl~ht .. of occupancy for unirrigated cr unflooded 
land of a slmllar description and with similar advantages. 

CASH RENTS PAID BY TENANTS HAVING RIGHT OF occpPANi:n~. 

Enhancement of casl, rent OJ occupancy tenants. 

S. 22. (I) Where a tenant having· a fight of 
occupanoy pays hit! rent entirely by a cash rate ona re~ 
cognized measure of area or by a cash rent m gross en his 

• 
f. 5 P. R. 1833 Rev. 2. 'lo P. R. ISn Rev." 
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tenancy, the rent may be enhanced on the· ground that after 
deduction therefrom of the land revenue of aLd the' rates 
and cess.es chargeable on, the tenancy, it is:' 

(a) if the tenant belongs to the class specified in 
clause (a) of sub-section (1) of Section 5, less 
than two annas per rupee of the amount of the 
land revenue ; 

(b) if he belongs to any of the classes sp~cified in 
clauies (b), (c) and (d) of that sub-section. less' 
than six anDas per rupee of the amount of· 
the land revenue; 

(c) if he belongs to the class specified in Section G 
or. if his right· of occupancy is established 
under Section 8, and his rent is regulated 
by contract, less than twelve annas per rupee 
of the amount of the land revenue. 

' .. 
(2) In a case to which Bub-section (1) ap?lies, the 

rent may be enhanced to an amount not exceeding two, six 
or twel.ve annas per rupee of the amount of. the land 
revenue, as the case may be, in addition to the amoun t of 
the land revenue of the tenancy and the rates and cesses 
c:hargeahle thereon. 

(3) For the purposes of this section a muqarraridar 
shall be deemed to be a flenant vf the class specified in 
clause (a) of sub-section (1) of Section 5. 

NOTES. 

LAnd Revenue.-The canal ad vantage land revenue rate levied 
in the Montgomery District is essentially part of the land 
revenue and. falls within the meaning of Section 4 (10) (a); and 
the landlords· are entitled to have their rent calculated on the 
fixetlland revenue plus the amount of such fluctuating canal 
advantage 'land revenue rate as may from time to time be 
ascertai n ed.1 

Enhancement of rent: status.-In all cases for eJ:h'lnCemellt 
of Nn~ the status of the teuant if in dispute, should be 
tmquii.ed into and determined before the question of enhance-

1. 3 P. n.. 1900 Rev. 
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ment can be properly dealt with.1 The distinction made by 
law between different clllsse~ of tenants ill r~gard to the 
qUl)stion of enhl.ncement should always be kapt in view.2 
'l'he omission to do so would amount to a material irregu
larity.a The mere fact that under S.,22 (1) (b) th~ tenants 
who claimed occupancy rights under S. 5(1) (c) even if their 
claim was established, would be equally liable to the enhance
ment decreed, is no ground for refusillg to determine their status' 
inasm'uch as future cla:ms for further enhancement may-depend 
UpOI~ such determination.4 . -

. Ren~ is not regulated by contract.-The "Words" and 
hiS rent 19 not regulated by contract" in S.22 (1) (c) 'refer to 
occupancy tdllants whose rights are established under S. 8 
and not to thos~ whose occupancy rights are established 
uuder S. 6. S 

Enhancement of rent maximum limit .. -The maximum 
lIIalikrma allowable under 8. 5 (if (c) is six annas on the 
Government revenue, and under S. 8, twelve armas ·and the rent 
in. the case. of a tenant pa.vin~ 12 p. c.· on the revenue may 
faIrly be raIsed to four annas, 1 •• e. 25 p. c. but not more6 The 
courts, however, are not bound to. decree'in every case the full 
enhancement permissible under this section.7 Where a tenant 
has made an improvement, rent cannot be enhanced untU he has 
received compensation. 8 : 

Reduction of "Pouts referred to in the last foregoing section . 

. S~ 23. The rent payable by a tenant to whom the 
last foregoing'section applies may be reduced.on the ground 
that the productive powers of bis tenancy have been 
decreased by a cause beyond his control. 

NOTES .. 
. . 

A. tena.nt whose la.nd has been covered with sand. would be 
entitled to reduction of rent under this section ~ .But fa. tenant 
cannot claim reduction of rent under this section on the ground 
of Fcarcity of canal water unless therein be some implied or 
express condition in the lease to tha.t effect.10 '-

1. 3 P. R. '900 Rev. ; 5 P R. 
1~!15 (appr. 1 P. R. 18B7 

.It.); I) P. R.1892j fl P. R. 
1893. 

2. 12 P n.. 1890 Rev. 
3. 15 P R. 1"90 Rev. 
4. 3 P.R. 1900 Rev. 
5. 19;16 La.h. L. T. 42. 

G 1:1 P. R 1~90 Bev. 
7. 7 P. R. 1902 Rev.=-15 P. L. R. 

1903 . 
8. Ibid. 
It. See Sutherla.nd's W.B. S. 1>. 

No."86! p. 42. 
10.28 I C. fl. . 



48 • 
THE PU~JAB· TENANCY ACT, 1887. 

Enhancement and red/Jction orrent by suit. 

S. 24. .(1) A Revenne Court, on the suit 0 f either 
landlord or tenant may, subject to the provi~ions of thIS 
and other sections of this Act, enhance or reduce the rent 
of any tenant 'having ~ right of occupancy. 

(2) Where a decree fur the enhancement of the rent 
. of such a tenant has been passed under t.he P njab 'l'enancy 
.·.A.ct~,:1868, a Buit for furlhE'r enhancement of bis rent 

" 8ha1111ot lie t.ill the expiration of five years from the date 
. of .the decree, unless in the meantime the local area in 
. which the Jand comprised in the decree is situate has bAen 
generally re-assessed and the revenue payable in respect of 
that laI}.d has been increased. -

(3) Subject to the provisions of sub-section (2), a 
Buit inotituted for the enhancement of the rent of a tenant 
having ~ right, of occupancy shall not be entertained in 
either Qt)ile following cases, namely - ' 

~. t" ,=.: .• '. • 

{a}Ji-wlt.hin the ten years next preceding its insti
, :tiition:hilt rpnt has been commuted under Section 

is or 8ubaDl:ed under this section; 

(b) if within that period a decree has been passed 
under this Act, dismissing on the merits of a suit 
for the enhancemnt of his rent. 

unless t.he land or some part of the land comprised in his 
, tenancy not having been irrigated or flooded at the time 

of such commutatiou, enhancement' or decree, has become 
irrigated or flooded. 

(4) For the purposeb of this section. a muqa~raridar 
shall be deemed to be a tenant taVlDg a ngbt of 
occupancy. 

NOl'ES. 

Enhancement of rent :status.-See commentary under S. 22, 

Enhancement of rent: question of title.-Where in a suit -for 
enhancement of rent, the defendants plead that they are owners 
and not tenants, the court is bound to decide the questio.n 'whether 
the defendants are tenants or not. 1 

1. 2 r. n. 1890. 
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Enhancement of ·rent.-A tenant is no~ liable to pay higher 

rent to his landlord tor his holding than' the rent payable by him 
in the previous year. unless he bas consented in W1'iting to pay 
an increased rent or a decree for the enhancement of his rent 
has been obtained against him.1 . A court should not pass a. 
decree for enhancement of rent without II definite finding as to 
the section and clause of the Act under which the tenants 
come2. 

Suit for enhancement of rent: necessary parties.",,-bne . of 
several joint proprit tots has no right to sue for enhancement 
of rent.3 But in case of several joint owners perfect unanillll.ity 
among them is not necessary for the ma.intenanc~ of such Ii suit. 
'l'hus when out of a large number of proprietors; all but an:in
significant minority were either actually suing or were 'in
differant, it was held by the Financial Commissioner that the suit 
was maintainable 4 

Maikana.-A suit for enhancement of malikana is not 
contempla.ted by the Tenancy Act.S -

Reduction of rent.-Whena tenant~~dispos9eSsed;ta;.r portion 
of the land comprised in his tenancy; by a 'person -claiI#ing under 
a paramount title, he is-enLitled to a reduotion.9fther~'flt.6 . 

. Agreement: suit for enhallcement~It.·is).:; valid answer to'a 
SUlt for enhancement of rent that contra6t or aO'reement has been 
previous.Iy entered into by the parties precluding the landlord 
from sUing for enhancement for a i;erm of years. Entries in'setUe
ment records have been held to be agreements, barring suits 'for 
euhancflm.ent untilt;he expiry of the peroid or t~rm of settlement.7 
Such entrIes are, however, no bar after the expiry of the settlement.S 

Direction as to extent' of enhancement or reduction. 

S. 25. in enhancing or reducing the rent of any 
land under the foregoing provisio'Ds of this chapter, the 
Court shall, ,:\,ithin t.he limits prescribed by tho!le provi~ions 
enhance or reduce the rent to such an amount as it conslders 
fair and equitable, but shall not in any case fix the rent at 
a ~um less than the amount of the land rerenue' of the land 
and the rates and ce ses chargeable thereon. 

1. 110 P R 1868. 
2. 1929 Lah. L. T. 11; 12 P. R. 

18'10 
3 77 p. R. 1883. 
4. 3 P. R. 1901) Rev. 
5. 93 P. R. 1881; 10 P. R. 1887 

Rev. • 
6. 6 1. C. 206. 

7. 9 P R. 18S6. 9 P. R.1S88 Rev. 
73 P. R. 1887; 110' P R 
1887; 42 P R 1881' 43 P. R' 
18~4; 36 P. R. 1880; 21 P. 
R.l884; 58 P:R. 1883; 82 
and 18!i P. It. 1882. 

8. 6 P. R. li87 Rev. 16 P. 8.1915 
=26 I. C. 404. 
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NOTES. 

Fair and equitable.-Fair and equitable rates have been 
defined to be rates payable by the same class of ryots for land of 
a similar description and with similar advantages in the places 
adjacent.1 To constitute an usual lent rate, it is" not necessary 
that there should be a large number of tenants paying an exactly 
uniform rate, stiU there must be at least a fair number paying 
rates which do not greatly vary.2 In exercising the discretion, 
a Revenue Court shouB, p.mong other matters, t.ake iuto con
siderationthe circumstances of the tract ill which the suit arise;! 
and the rates of rent or malikana previously paid. 3 . 

Time for enhancement or reduction to take pffect. 

S. 26. (1) Unless the Court decreeing an enhance
ment of rent otherwise directs the enhancement shall take 
effect from the commencemer:.t of the agricultural year next 
following the date of the decree. 

(2) A Oourt decreeing a reduction of rent shall speci
fy in the decree the date on and from which the reduction 
is to take effect. 

ADJUSTMENT OF RENTS EXPRESSED IN ·TER~S OF THE 
LAND REVENUE. ' 

Adjustment of rents exp"essed in terms of the land 7"evenue; 

. S. 27.. (1) Where the rent ofa tenancy is the whole 
or a share of the land revenue thereof, with or without an 
addition in money, kind or service, and the land revenue of 
the holding in which the tenanllY is situate, is altered, a 
Revenue Officer having authority under Section 56 of the 
Punjab Land Revenue Act, 1887, to determine the land 
revenue payable in respect of the several holdings compris
ed in the estate in which the tenancy is situate, shall 
determine also the amount of the land revenue of the ten
ancy or the proportionate share thereof, payable by the 
tenant as rent. 

(2) Where an addition referred to in sub-section (1) 
is a percentage fixed with the land revenue of the tenancy, 
or tile whole or a share of the rates and cesses chargeable 
thereon, or both, the Revenue Officer shall in 1ike manner 
fr.Jnt time to time alter the amount of the addition in pro
portion to any alteration of such land revenue or rates and 
cesses. 

(3) The eum or sums determined under the .foregoing 
sub-sections, together with any addition previously payable 

1. U P. R. 18o~ See also notes 2. N P. R. IS..s. 
under 8. 14. 3. F C. Circular Xo.17, para 3. 
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other than the additions referred to in Hub-section (2). 
shall be the rent payable in respect of the tenancy until 
there is again an alteration of the land revenue thereof or 
of the rat.s and cesses chargeable thereon or until the rent 
is enhanced by a suit under this Act. 

(4)' An alteration of rent under this section shall not 
be deemed an enhancement or reduction· of rent within the 
meaning of this Act. ' 

(5) For the purposes of this pection a muqarraridar 
shall be deemed to be a tenant having a right of 9ccu
pancy. 
ADJUS1'MENT OF RENTS PAID BY OCCUPANCY TENANTS 

IN ATTOCK DISTRICT. 

Adjustlllent of rents Faid by occupancy tenants in Attock district. 

S. 27-A. (1) Where a tenant having a right of 
occupancy in land in the Attock district . pays wholly or 
partly in car;:h a rent not falling within ihe scope of Section 
27 and the land revenue of the holding in which the' tenall
cy is sil uated is altered-

a Uevenue Officer having authority under Section 
56 of the Punjab Land Revenue Act, 1887, to 
determine the land revenue payable in respect 
of the several holdings comprised in the estate 
in which the teflancy is .situate may, by wpitten 
order, and whether the rent was fixed by agree
ment or otherwise, and either upon the appli
c4l>n of such tenant, or his landlord, or of his 
OWIl motion increase or diminish such rent if 
wholly payable in cash, or'such 'portion: there:>f 
as if payable in cash, to such ,extent as .appears 
t.o the RevenlleOfficer to be proper having 
regard to the matlers specifie"d in sub-sec
tion (2). 

(2) In increasing or diminishing the rent of a tenancy 
under I he provisions of sub-section (l) t.he Revenue Officer 
shall. for the purpose of deciding the extent of lIuch increa.,. 
s~ or diminution take into consideration only ~ . 

(i) the land revenue of and the rates and cesses 
chargeable on the tenancy before the land r,e
venue of the holding in which it is situated was 
altered; 

(ii~ the land revenue of and the rates and cesses 
cha.rgeable on the tenancy after. such alteration; 
and 
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(iii), the methods by which the assessments of the 
land revenue in force before and after such 
alteration were calculated and distributed over 
the several holdings comprised in the estate in 
w,hich the tenancy is situated. 

(3) The rent determined as aforesaid shall be the 
rent payable -in respect of the tenancy. until there is again 
an alteration of the land revenue thereof or of the rates or 
cesses chargeable thereon, or until the rent is enhanceed 
or reduced by a suit under this Act. -

'(4) For the purposes of this section a muqarraridar shall 
be deemed to be a tenant having a right of O(}cupl.ncy. 

(5) An alteration of rent under this section sh'lll n ,t 
be deemed an .ennancement or reduction of rent within the 
meaning of this Act. -

. Alteration of rent on alte1'ation of m'ea. 

S. 28. (1) Every tenant shall-

(a) be liable to pay additional rent for all land prov
ed to be in excess of the area for wbich rent has 
been previously paid by him, unless it is proved. 
that the excess is due to the addition to his 
tenancy of land which, having previously be-
lcnged to the tenancy, .was lost.,py diluvion or 
otherwise without any reduction of the rent 
being made; and 

(b) be entitled to an abatement of rent' in respect of 
any deficiency proved to exist in the area of his 
tenancy as compared with the area for which 
rent has been previously paid by him, unless it 
is proved that the deficiency is due to the loss 
of land which was added to the area of the ten
ancy by alluvion or -otherwise, and that an 
addition has not been made to the ront in resp ect 
of the addition to the area. 

(2) In determining the area for which rent has been' 
prcviously paid, the Court shall have regard to th~ following 
among other matters, namely-

(a) the.o;igin ~nd conditions of the t~nant's occupan-



SCOPE AND APPLICATIO~ 53 

cy, for instance, whether the rent was a rent in 
gross for the entire tenancy j 

(h) whether the tena.nt has been allowed to hold 
additi mal land in consideration of an addition 
to his total rent or otherwise with 'the knowledge 
and consent of the landlord; and 

(c) the length of time during which there has been 
no dispute as to rent or area. 

(3) In addin~ to or aba.ting rent under this section, 
the Court sha.ll add to or abate the rent to such 'an amount 
as it deems to be fair and equitable, and shall specify in its 
decree the date on andJrom which aidition .or abatement 
is to ta.ke effect. 

(I) An aidition to or ab:item~nt of rent u!lder this 
section shall not be deem.ed an enha.ncement or reduction of 
rent with in the meaning of this Act. 

NOTES. 

Scope and application.-A tenant is at liberty to contract 
himself out of his right to apply for a reduction of his rent on th e 
ground of dihlvim.l Similarly a custom may be pr.)ved to exist 
contrary to the provision of this section and will be upheld inspite 
of this section. But such a custom being inequitable has to 
bA strictly proved.2 An entry in a w:Ljib-ul-arz should not be 
considered as conclusive evidence of a custom especially where 
the custom set up is opposed to the principles founded on uni verdal 
law and application. 3 ' 

Excess in area may be caused by the following :-

, (1) Accretion or alluvion.-By virtue of this section' any 
newly appeared land shall be considered a part of the tenancy 
ana,the tenant would be liabl~ to pay additional rent for it 
nnless it could be shown that it was part of the original 
holding and that on its disappearance no abate.ment had been' 
allowed in respect of it. General rule in the Punjab is that an 
occupancy ten!tnt does not lose his riO'hts by reason of the land 
of his holding being submerged. 4 The ~ule that where the lanll 
which has baen submerged but re-appears and forms by accretjon 
part of a particular estate the owne~ of that estate is entitled to. 
it,- is equally applicable to. accretions to the land cultivated by' . . --' ----: 

1. 441. C. 212. 4. 8 P R. 1°01 1i=34 P. L. R.l110l! 
2. 8 P. R. 1901 Rev j 89 P R. 1877, 59 P. R. 1877 F.B. ~ 96 P. R. 187ft 
B. 97 P.R. lfl~. See a.lso 4: P.R. I9la 152 p. R~1833 j 1:..7 P. R.1879; 4 

Rev; 37 P. R. 1917 P. R. 1912 Rev. 
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a tenant with rights of occupancy, and gives the tenant the right 
to take possession of'and cultivate ·the land so refo·rming. 1 'lhe 
fact that the lall.d remained submerged or/ unclaimed for several 
years will not affect tenant's rights.2 For though cultivating 
rights are lost by abandonment or voluntarily ceasing to OC(;Upy, 
ordinarily the only legal bar is the twelve years' limitation.3 Bnt 
when an hereditary cultivator has been out of pos~ession for a 
cOllsiderable timA and has not claimed immediately upon the re
'appearance of the land, the court should consider whether these 
are not circumstances amounting to an equitable estoppel ,prA
vrnting the hereditary tenant from claiming.4 The general rule 
that an occupancy tenant, does not lose his right by reason of the 

·Iand of his holding being submerged is subject to non
existence of a custom to the contrary.S A custom in contraven
tion of the general use being very hard and inequita.ble must 
be very strictly proved.6 ,Such a .custom ha, been ft)Und \1) exist 
in Mauza Kachwala, Tahsil and District Shahpur,7 but not in 
lIfauza Khair Pur, Tahsil Khushab and Chak Ram Das, Tahsil 
Bhera, of the same Di~trict.8 The burden of provilJg a custom 
~hereby the tenant in opposition to general rule loses, his rights 
III the submerged land is on thel.andlord.9 

(2) Encroachinent by tenant on others, ·land.-A. tenant 
may encroach upon the land of a third person. 'fhe en
croachment thus made enures to the ben~fit of the landlord who is 
entitled to additional rent for the land so added to t.he subject of 
the tenancy. 1 0 

(3) Encroachment by tenant on landlord's land.-When 
an encroachment is made by a tenant on the adjoining land of his 
landlord, it is open to the landlord either to treat him as a tenant 
in respect. of the excess land or as a trespasser, at his pleasure. 11 
The tenant has. no right to compel the landlord against his will 
to accept him as a tenant in repsect of that land. 12, . 

(4) Error in measurement.-A tenant is not a trespasser 
in -respect of land within the boundaries though In excess of the 
area originally leased to him but can be sU8d for additional rljnt 
10rthis land.I3 But it is the land that is to be looked to'and 
llot the estimated area.14 Therefore a landlord is not entitled to 
additional rent On account of excess area merely because tee area 
within the boundaries specified in the pattah is proved to be 

1. 19 P. R. 1876, 83 P. R. 1876. ports 660, 15 B 568 
2. 83 P. B. IH7G. 11.' 8 W.R Act X, 97; 6. W R. A.ct 
3. Ibid. X, lOG; 7 W R. 122, 9 W. R. 65. 

'4. ti3 P. R. 1876 25 C. 802. 
5. 8 P. R. HIOI Rev ... 54 P.L.R.,Tool 12. 20 C. 302. 

8!l P R. 1877 13 .• \Y. R. Sp. No. 1864. Act X. 88; 
6 !:! P.R 1901 R=54 P.L.R. 1901. 8 W.R. 14; 9 W.R 476\ Hi W.Ro9l; 
7. 89 P.R um. 17 W. B.134 
8. !lG P. R. 1879; 127 P.R. )879. 14. 15 W.R 39~i 12 W R. 439; 16 
9. 4- P. R. 19111 B~. W B.P.C. 5. 2u W. R 224 

10. 10 C. 820. See also 2 Ha~'s R~-
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more than the estimated area gi ven ~herein, but, if any part of 
the excess land lies without the specifiad bound.aries, the land-
lord ill at liberty to claim additional re1lt therefor.l _ 

What -a plaintiff ought to prove.-To entitle a plaintiff to 
a decree for increased runt on the ground -of an alteration in 
area of the defendants' holding, the plaintiff must show that the 
defendant is holding land in excess of what he is paying rent for 
and in.order to do that he must show for what quantity of land 
the defendant is paying rent.2 
Remission of rent by r-ourts decreeing arrears. 

S. 29. Notwithstanding anything in the foregJing 
sections of this chapter, if it appears to a Court making a 
decree for .an arrear of rent, that the area of a tenancy has 
been so diminished by diluvion or otherwise, or that the 
produce thereof has been so diminished by drought, hail, 
deposit of sand or other like calamity, that the full amount 
of rent payable by. the tenant cannot be equitably decreed 
the Court may, with the previous sanction of the Collector 
allow such remission from the rent payable by the tenant as 
may appear to it tobe just. 

Sanction of the Collector.-The Collector in granting or 
refusing sanction, should be guided generally by the same prin
ciples as govern remissions of land-rljvenue. If the rent is a full 
cash rent; varying in amount according to the results of the 
harvest, a remission for o-alamity should be readily allowed. If 
it i:4 a fixed rent; of such a nature as to secure the tenant a large 
profit ill a good year, remissions should not be allowed except on 
accollnt of specially severe 10.>se.> or when a succession of bd.d 
harvests occurs.3 

REMISSION. 
ReJ11i.~.~ion (wd 8/1..~pensiI)1'l 0/ "ellt consequent on like. treatment of 

land rel'elllle. 

S. ·30. (1) Whenever the payment of the whole or 
any part of the land revenue .payable in . respect of any land 
is remitted or suspended, a Revenue Officer. may. if the 
rent be payable in cash or be rent payable in kind of 
which the amount is fixed, by order, remit or suspend, as 
the r.ase may be, the payment of the rflnt of that .land to an 
amount which may bear the same proportion to the whole 
of the rent payable in respect of the land as the land reve
nue of which payment has been remitted or suspended, bears 
to the whole of the land revenUe payable in respect of the 
land: 

1 H I.C 2~ 
2. 251. See also 5 a L .. J "'as; 
'(Ref: 16 C. :C. J. 313=31 C. 30 E. 

B.) 6 C W. N. BlBi 11 1 C. 212 

22 I. C. 598. 
3. Fiilllnci,i Commissioner's Cir

cular No 1.7, para I) 



5G , THE PUNJAB '-rENANCY ACT, 1887 

Provided .that in the case of any occupancy tenant, 
whose rent iSoof the nature hereinbefore in this sub-section 
described, the remission or suspension of the land revenue 
payable in respect of his land shall, in the absence 
of a written order'by a Revenue Officer to the contrary, carry 
with it a proportionate remission or suspension, as the case 
may be, of bis rent. 

When the payment of the rent of any la.nd has, been 
suspended under this clause it shall remain under suspen
sion, until the Collector orders the revenue of that . land to 
be realised. 

(~) An order passed under sub-section (l) shall not 
be liable to be contested by suit in any Court. 

(3) A suit shall not lie for t.he recovery oE any rent 
of which the payment has been rcmitt,ed, 'or during the 
period of suspension of any rent of which the payment h3s 
been suspended. 

. (4) Where the payment of rent has been suspended, 
the period during which the suspension has continued sllall 
be excluded in the computation of the period of limitation 
prescribed for a suit for the recovery of the rent. 

(5) If the landlord collects from a tenant any rent 
of which t.he payment has been remitted, or is under ~us
pension, the Revenue 9fficer may recover from the landlord 
the amount or value of the rent so collected, and m y also 
recover by way of penalty a further sum not exceeding such 
amuunt or value, and may cause to be refunded to the tenant 
the amount or value of the rent so collected from him. 

(6)' The provisions of this section relating to the re
mission and suspension of the payment of rent, may be 
applied, so far as they can be made applicable, to land of 
which the land revenue has beElD released, compounded for 
or redeemed. in any case in which, if the land revenue in 
respect of the land had not been released, compounded for 
or redeemed, tbe whole or any party of it might, in the 
opinion of the Revenue Officer, 'be remitted or suspended 
under the rules for the time being in force for regulatiog 
the remission and suspension of land revenue. 

(7) Any sum of which the recovery is ordered under 
. sub-section (;j) on account of rent or penalty may 'be recover_ 
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ed by the Collector as if it were an arrea.r of land revenue. 

DEPOSITS. 
Power to deposit rent in cM·tain cases ?(·itk Revenue Officer. 

5. 31. In either of the following casell, namely:-
(a) when a landlord refuse to receive, or grant a 

receipt for, any rent payable in money when 
tendered to him by a tenan t, 

(b) when a tenant is in doubt as to the person entitled 
to receive rent payable in money, 

the tena.nt may apply to a Revenue Officer for leave to 
dE'posit the rent in his office, and the Revenue Officer shall 
receive the deposit if, after examining the applicant,. he. is 
satisfied that there is sufficient ground for the applicatIon 
and if the applicant pays the fee, if any, chargeable for 
the issue of the notice next hereinafter referred to, 

NOTES. 
Refuses to receive deposit.-Where it is not possible for the 

tenants to obtain joint receipts of the co-sharer landlords for paY'" 
ment of rent, a tenant may make a valid deposit in court under 
the section. 1 

Revenue Officer shall receive deposit.-If an applica
tion is made to the court and if it contains the grouuds under 
which an application made under this Section is authorised 
to be made and also the particulars which must be mentioned, the 
court is bound to receive the rent.2 

Rent in kind.-No deposit can be made of rent in kind. But 
wher~ the parties have agreed that upon failure to delIver the 
rent In kind, a fixed snm. is to be naid in lieu thet'eof, the entire 
rent.is payable in c.ash aud a' deposit may be made under the 
SectIOn.] 

Rjled 01 dep().~iting rent. 

S. 32. (1) When a deposit has been so received, it 
shall be deemed to be a payment made by the tenant to his 
landlord or in respect of rent due. 

(i) The Revenue Officer receiving the deposit shall 
give notice of the receipt thereof to every person who he 
has reason to believe claims or is entitlel t. the deposit, 
and may pay the amount thereof to any person appearing 
to him to be entitled thereto, or may, if he thinks fit, retai:.::t 
the· deposit pending the d~cision of a competent Court as. 
to the person 80 entitle d. 

S. 25 C. 17l. 1. 45 C. 721 
2. 15 C.16e. • 
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. • (3) No suit or other proceeding shall be instituted 
. agamst the Secret ... ry of State for India in Council, or 
ag~inst anyof£icer of the Guve~nment, in respect of any
thmg done by a Revenue Officer under t~is section, but 
nothing in this sub-secti0n shall prevent any person entitled 
~o receive the' amount of any such deposit from recovering 
It from a person to whom it has been paid by a Rev"mue 
Officer. . 

RECOVERY OF. RENT FROM ATTACHED PRODUCE . 

. Recovery of rent from attached produce. 

S. 33. (1) If an order is made by any Court for 
the attachment of the produce of a tenancy, or of any 
part of a tenancy, the bndlord may apply to the Revenue 
Officer by whom the attachment is to be or has been 
inade to sell the produce and pa.y to him out of the pro
ceeds of the sale thereof .the amount or value of-· 

(a) any rent which has fallen due to him in respect 
of the tenancy within the year immediately 
preceding the application, and . 

(1/) the rent which will be falling due after the 
harvesting of the produce and is chargeable 
against it. 

(2) The Revenue Officer shall give the person at 
whose instanca the attachment was made an opportunity 
of. showing c.au~e why the application of the landlord should 
not be granted, and, if he finds the landlord's claim to 
the wbole or any part of the rent to be proved, he shall 
cause the produce or such portion thereof as he may deem 
necessary to be sold, and shall .apply the 'proceeds of the 
sale in the first instance to satisfy the claim. 

(3) The finding of the Revenue Officer under sub
section (:) shaU h:tve the force of a decree in a suit 
beLween the landlord and the tenant. 

NOTES. 

Section 12 and the present section should be read together. 
While Soction 12 lays down the lien which landlord has over 
produce of the tenancy, this section lays down how that lien is 
to be fnforcod nnder certain circumstances. • 

Scope and objllct.--The object of this section is to afford 
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the landlord a prompt remedy if hE.' cll.Ooses to avail· himself 
thereof. 1 The. section first divides tru, rent due to landlord 
primarily into two clauses: (1) current rent,. or the rent, that is 
accruing due, and (2) rent in arrear for past crops.2 The for
mer is properly described as chargea.ble on the produce with 
reference to th~ provision of Section 12, clause (1).3 The latter 
class is again sub-divided uuder two heads, (a) rent due for the 
year immediately preceding the application in the case of att.ach
ment, (fd .rent due for any period prior to such year, and the 
summary remedy is provided only in respect of rent falling under 
the first head.4 

Clause (I) (h) II cbargeable against it. "-The wOl'ds " charge
able a'lainst it" inSect10n 33 (1) (bl do not merely mean charge
able under Section 12 but are intended to be synonymous with. 
the expression "in respect of the tenancy" in clause (a), that is 
merely designed to make it clear that the rent claimed must be 
for the !IIame land of the same tenancy as. that of which the pro
duce has been attached.S 

Lien.-Where th.e landlord sued for and obtained a decree 
against his tenant for rent due for the harvest of Khal·if 1918 
and Rabi 1949, and attached the judgment-debtor's crop of Rabi 
1950, which was mort~aged prior to attachment to a third person, . 
who claimed priority over the decree and attachment, it w}u held 
by the Full Bench of the Punjab Chief Court that -the landlord 
had a lien on the produce of the tenancy not ()DIy for current 
year but for arrears of rent and the plaintiff's mortgage did not. 
give him the priority which. he claime} as t'ega.risany portion of 
the &.ttached produce.6 

LEASES FOR PERIOD EXCEEDI~lG TERM OF ASSESSMENT 
OF LAND REVENUE. 

T1'eatment of lea.~es (or period exceedin.'1 or equal to term of assess-
ment of land revenue. . 

5. 34. (n Where a leaSE: has been granted, or au 
agreement has been entered i.nto, by a landowner in res
pect ?f any land ailsessed to land revenue, . fixing for a 
a period exceedin~ the terms for which the land revenue 
has been assessed the rent or other sum payable in respect 
of the land under the lease or ligreement, and that term 
has expired, the lease or. agreement shall be voidable-

(a) at the option of the land-owner if the land re
venue of the land has been enhanced and the 
person to whom the lease has been granted or 

1. 51 ~.a. 1895 F. B p~r Rivaz, J 
2. 64 P. R. 1[195 B. pel Chatterji. J. 
S. M P. R. 18~5 F.B. per Chat~r. 
. ji, J. 

4 IbId 
5. 54 P.R. 1895 F.B. per Chatterji,.t_ 

6 .. 04 P.R. 111395 F.B.(S.A 4:3:J; 15 A • 
875 Cit and Con) 
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with whom tbe agreement has been entered 
into, refuses to pay such .rent or other sum as 
a· Revenue Oourt, on the suit of the landowner, 
determines to be fair and equitable or a Revenue 
Officer under the provisions of Section 27-A 
bas 'determined to be IJroper ; and . . . 

where the relation of landlord and tenant exists between 
the grantor and grantee of the leaqe, or between to-e per-
son wbo entered into .the agreement- : ,.. 

(b) at the option of the tenant if th.e land revenue 
of the land bas been 'reduced and the landbrd 
refuses to accept such rent as a Revenue Court 
on the suit of the tenant determines to be fair 
and equi.table-or a Revenue Officer under th-e 
provisions of Section ~?7· A has determined to 
be proper. 

- (2) An agreement relative to the occupation, rent 
profits or produce of any land which has been entered into 
for the term of the currency of an assessment shall, un
less a contrary intention clearly appears in the agreement 
lir- the a2reement is terminated by consent of parties or 
oourse of law, continue in force until a revised assess
ment takes effect. 

NOTES· 

Clause (2) : agreement.-An agreement between landlord and 
tenant, by which suit for enhancement would ordinarily be barred 
durillg the period of settlement. is not to be deemed to have been 
put an end to by the mere announcement of the new as~essments 
but to remain in force uutil the record of rights is handed over to. 
the Deputy Commissioner with the sanction of the Government.l 

o e ~ . ,. 
1. 9 P. R. 1881 (21 P. R. 18S! f01.) 



CHAPTER IV. 

R.ELINQUlSHMENT, ABANDONMENT AND REJECTMEliT. 

Relillquishment by tenant for a fixed term. 

S. 35. A tenant holding [or a fixed term under a 
'contract or & decree or order of cJmpetent authority may 
reiinquish his tenancy without notice at the end of that 
term. 

NOTES. 

Relinquishment.-A mere non-payment of rent would not 
operate as relinqu~shment.l But where the entire holding is 
transferred to a third person and there is no proof"Df payment of 
rent or of any arrangement made to pay rent, it wonld amount to 
relinquishment.2 Where a tenant makes a usufr~ctuary mort
gage oftenancy and delivers the posse3sion to the mortgagee he_ 
cannot during the subldstence of the' mortgage relinquish his 
holding to the prejudice of mortg gee's rights.3 A lessee is on 
much the same footlllg as a mortgagee. Therefore all occupancy 
tenant, it has been held, cannot ~ui-ing the subsisteD(e of the 
lease by him, relinq nish his holding to his landlord to the prejudice 
of his lessee's right, and the lessee's rights will not be affected 
thereby,4 • -

Joint tenants, relinquishment by some of them- - A relinquish
ment by some out of the joint tenants has !leen held to be operati v.e 
to the extent of t.heir IShares.5 

Relinquishinent by any other tmant. 

S: 36. (1) Any other tenant may relinquish his tenancy 
by givmg verbally or in writing to his laudlord, or'to his land
lord's agent, on or before the fifteenth day of Jauuary in. any 
ye.ar, notice of his intent~on to relinquish the tenancy at 
the end of the agricultural year then current. 

(~) The tenant may, instead of, or in addition to. 
giving the notice in the mallner mentioned in sub-section 
(1), apply to a Revenue O.ffic~r on cr before the date afore-

1. 18 A. i190 
2. 42 C. 7&1=27oI. C. 271 
3 33 A. 335=91 C. 217; 1. B 577 

4. 18 A 354; 21 I. O. 58 
6. 11 I C. 38!=15 C. W. N 680 

(80. W. N 315 F) 
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said to cause the notice to be served on the landlord, and 
the Reveuue Officer, on receiving the cost of service fr'lrn 
the tenant, shall cause notice to be sened as soon as 
may be. . 

(3) If the tenant does not give' notice in the manner 
prescribed in this section, he shall be liable to pay' the 
rent of his tenancy for any part of the ensuing agricultural 
year during which the tenancy is not let by the landl.rel 
to soine other person or is not cultivated by the landlord 
himself. 

Re7inquishment of pm·t only of a te1lancy. 

S. 37. A tenant cannot, without the consent of his 
landlord, relinquish a part only of his tenancy. 

ABANDONMENT. 

Abandonment of tenancy by occupancy tenant. 

S. 38. (1) If a tenant having a right of occupancy 
fails for more than one year without sufficient cause to 
cultiv'ate his tenancy, either by himself or some oih ar 
person and to arrange for paymellt of rent thereof as it 
falls due, the right of - occupancy shall . be extinguished 
from _ the end of that year. 

(2) For the purpose of this section a muqarraridar 
shall be deemed to be a tenant having a right of occu
pancy. 

NOTES. 

Scope.-The principle that for the continued existence of an 
occupancy right, it is essential that the I.and be contineollsly 
occupied by the tenant or his agent, and that if it is not, the 
right becomtls extinct, applies only between landlord and tenant 
and not between joint owners or tenants.~ 

Abandonment.-The section clearly points tn the conclusion 
that a year's absence from the tenancy does not of itself extinguish 
t.he right of occupancy. To constitute abandonment under this 
sectiou three things are necessary and all thesa three must exist 
ill combination with each,other and these are, (1) that the tenant 
fails for more than one year to cultivate his tenancy either by 
himself or some other person, (2) that he so fails without< suffi~ient 
cause,' and (B) that he fails to arrange for payment of rent of the 

• 1. III p, P. lR811; 29 r. R. 1910 
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tenancy as it fails ane.l To constitute abandonment there must 
be not only relinquishment of possession but '8.1.so the absence 
of animus revertendi.2 In order to establish the co~ditions 
contemplated by this section, the tenant whose abandonment of, 
his tenancy is alleged must have been at some time or other in 

. possession of the tenancy in question.3 As to the intention of the 
section the essentiHI point for consideration is whether the land
lord has sustained any injury moving from the tenant which 
would justify the extinction of the right. If the landlord. has 
sustained no injury whatever, the courts should require extremely 
strict proof as to all the three points above noted before proceed
ing to give the laqdlcrd a decree.4 

Failure to cultivate.-To amount to an abandonment, the 
reliI!quiFhment by the tenant- must .be voluntary.f> Therefo.Ie 
a plaintiff who was recorded hereditary tenant of the first 
settlement but at the revised settlement, being. recorded a tenant 
at will had relinquished possession of his land, was again in 1869 
under the operation of the Punjab Tt.nancy Act, 1868, restored 
to his original position of hereditary tenant, sued for possessio'n 
in 1872, it wal'i held that there was no abandonment within the 
meaning of the Act as it was -not a voluntary one.6 It is clear 
from t,ho wording of the ,section that it is not necessary that the 
tenant himself should cultivate the holding. If he makes 
arrangement for tho cultivation of,the holding his absence there
from will not amonnt to Rbandonment.7 Where occupancy tenants 
do not for a long time cultivate the land without' sufficient 
cause and do not arrange for payment of rent whon due abandon
ment is established and the adverse possession by the proprietors 
may be presumed from the fact that they gave the land to, their 
own tenants at will.S 

Abandonment bywidow.-Where a widow succeeding to 
occupancy rights abandons the rights by non· cultivation under 
the section, her right is not extinguished but it devolves at once 
on. the co11aterals under Section 59 (1) (a) and (c). A collateral 
,who thus succeeds cannot be said to have abandoned tho 
rights owing iN non-cultivating - before entering into possession 
of land.9 -

, Sufficient cause.-Minority is a sufficient -cause within the 
meaning of th.is section. Thus it hits been laid down that the 
oc~up~nc.f rights of ~ minor al'e not lost by non-cultivation, as his 
mlDorlty IS a suffiClent cause for failure to cultivate and the 

1. 2 P.R. I!lOI Rev. 
~. 44 1'.R. h17 
3. 2 P. R. 1914 Rev. 
4. 2 P.R. 190~ Rev. 
r. 4.6 P.R. 1873 

6, Ibid. 
7. 68 P.R.' 1867; 20 P. R. 18 71, See 

a.lso 2 P.R. 1901 Rev, 2~ P.R. 1876. 
B. 170 P.R.]919. 
9. 2 P.ll. 1914 Rev. 
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landlord must be presumed in the absence of any satisfacto ry 
evidence to the. contrary to stand in a quasi fiduciary position 
towards the tenant and is bound to restore the holding of the 
minor when he comes of age. 1 In the 'absence of a. custom to the 
contrary, submersion of land is a sufficient cause for non-cultivation 
under this secticin.2 But if after re-appearance of lands, the 
tenllnts stand by for some years and allow the landlords to 
take stich produce as they can and fail to culti.vate the tenancy 
without sufficient cause for more than a ",year, they will be 
considered to have abandoned their holding.3: 

Payment of rent,-There can be no abandonment .or impli('d 
surrender where a. person bound to pay the entire rent has either 
paid it or tendered it.4 When a substantial arraugf'ment for the 
payment of rent due to the landlord is made there c~n be no 
question of abandonment.S 

EJECTMENT, LIABILITY TO EJECTM.{~~NT. 

Grounds of ejectmen(oj occupancy tenant. 

S. 39. (1) A tenant huving a right of occupancy 
shall be liable to be ejected from his tenancy on any of 
the following grounds, namely,-

(a) that he has uaei the land comprised In the 
tenancy in a manner which renders it unfit for 
the purposes for which he held it; 

(b) where rent is payable in kind, that he has with
out sufficient cause failed to cultivate' that 
land in the manner or to the extent custom
ary in the locality in which the land is situ
ate; 

(e) that a decree for an "arrear of rent in re3pect 
of the tenancy has btlen passed against him 
and remains unsatisfied. 

(2) For the purposes of this section a muqarraridar 
shall be deemed to be a tenant having a right of occu-
paney. 

NOTES. 

Lia bility to eiectinent.-Where the land of a ten an cy has 
been diverted from its original purpose, the tena.nt is illdljed liable 
to be ejected under clause (a) of thi3 section. But thi3 cla.use is to 

1. B P. R. 190; 2 P B. 1901 Bev. 4. 18 N.L.R. 175 
2. 80 P.R. 19058 e.R.190L Rev.' 5. 2 P.R. 1901 Re.v=5G P.L.B. 1901. 
B. 8. P.R. 1901 Rev. 
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be read with S. 48 of the Act. 1 It is by no means necessary to· 
eject the tenant if the rights of the laudlord can be recognised in 
some other way. Thus where land is let for buIlding purposes in 
the neighbourhood of a town, ejectment is not the proper remedy 
but compensation in form of enhanced rent would meet the ends· 
of justice.2 

Renders unfit For the purpose for ~hK:h he held ito-These words 
should be taken to refer to something which may alter the character 
of the land or cause in:jury to the land or the lalJdlord, e g., turning 
Sir land into a building' land excavating it for a tank, or probably 
cutting down a valuable grove, starting a brick kiln, tennery, salt
petre, !'uTlkal' pit, et~. 3 A walled enclosure and cattle shed erected 
by occupancy tenants on the arable lands in th~ir possession were 
held Dot to alter the Dature of their holding, the said buil1ings being 
closely conn('ctea with the purposes of agrisulture. 4 But in the 
above noted case the tenants paid cash rent and it is doubtful 
whether the s/lwewoulJ be the ca~e with tenants paying rent in 
kind for in their case the erection of such buildings would necessari
ly result in the curtailment of area under cultivation. Occupation 
by a her"ditary tenant of a portion of the shamilat land with the 
consent or acquiescence of proprietor for. storing manure for agri
cultural purposes cannot be disturbed so long as he remains a 
tenant in the village and uses the site for the purposes for which 'it 
was given, but if he diverts the site to other pur-poses as for in
stance to build upon, he forfeits his rights.S 

C'ause (b) 

Failure to cutlivate without sufficient cause---Though the land 
be entered in revl-nue papers as chI/hi and revenue payable on it 
be alRo at clUlhi, rale, if the area of the lalld is 100 small to be 
profitably irrigated by well water, the failure on. the part of the 
tenant to resort to irrigation by well will not amount to a failure 
to cultivate without sufficient cause as the tenant caimot incur 
t1e outlay necessary· for well irrigation without 10ss.6 

Clause. (e) Decree for rent.--The phrase" decree for an arrear 
of rent" includes the amount decreed for costs in the suit as well 
as the amount ~ctually due for rent.7 . Where a tenant has appeal
ed against a decree for rent, a decree for rent .should not be 
llass9d against him until the appeal is decided.S In making a 
decree for ejectment the decree must specify the precise lands 
from which a tenant is to Le ejected.9 

------------'_.---'---------_._----
1. 8 P.R. 1904 Rev. 4 P. R 190£ 

Bev 
2. a P.,. ]904 Rev='i9 P L.R. ]903 

4 P.B. 1904 Bev=82 P.L.B. 1904 
3. 7 A 691, 9 A 244 
4. 122 P.R. 1888 
O. 66 P. R. 1885. See 80180 24 P.R. , 

1877 36 & 152 P.R.; IBBa 
6. 54 P R. ]875 
7. 87 P.R. 1881. 
8. 78 P.R. 1873. 60 P.R. 1874: (App, 

3 P,R. 1876) 
9, 6 P.II. 18tJ1. 
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G"oullds oj ejectme11t 01 tenant for afi:ud tem •. 

S. .40. ~ tenant not having a right of occupancy 
but hold1ng for a fixed term under a contract 'or a decree 
or order of competent authority, shall be .liable· to be 
eject.ed from 'hili! tenancy at the expiration of that term, 
and on any of the following grounds, before the expiration 
thereof, namely,-' '.:' .. 

• . I~ 

(a) that he has used the land . comprised in the 
tenancy in a manner J which renders it 
unfit for the purpos,es. iOf.'which. h'e held it; 

;."4 -.. ( • 

(b) where rent is payable in. :Itlnd, . that, he has 
without sufficient cause failed ,to cultivate that 
land in the manner or" to,. 'the exteIi£ custOIil
ary in the locality in' which the. land 1S 
situate; . 

(c) on any ground which would justify' ejectment 
under the contract, decree or order. 

Rjectment of tenant from year to year. 
S. 41. A tenant who has not a right -of occupancy 

'and does not hold for a fixed term under a contract or 
a decree or order of competent authority, may be ejected 
at the end of any agricultural year. 

NOTES. 

Right to e;ect.'-The right to eject. a tenant-at-will is an 
inherent right of a. tenure.1 

Tenant.at.will.-:-A mortgagee of occupalicy rights aft.er 
the death of the, mortgagor leaving no lieu, is merely a tenant· 
at·will of the landlord.2 A lessee of a lease reserving a yearly 
rent and containing no other provision is no beller than a. tellant-
at-will.3 , 

(Standing Order No.2, Para 6). 

PROCEDURE ON EJECTMENT. 

Restriction on ,.jectment. 

S. 42.· A tenant shall not be ejected other.wise than 

1. 10 P R. 1(105 R'olV. • 8. 70 P.R. 1895 
2. 8 P.lt. 1905 Bev=G1 P.~.R. 1906 

~I3J ~ ZZ~, 
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in execution of decree for ejectment, except in the follow
ing cases, namely,-

(a) when a decree for an arrear of rent in respect 
of his tenancy has been passed againiSt him 
and remains unsatisfied; 

(b) when the tenant ha!! not a right of occupancy 
arid does not hold for a fixed term under a 
bOn~raqt or. a decree or order of competent 
.autliority. . 

, ~. -- ~ 

Application tq Revenu~.Qifice." for ejectment. 
.' ~. " ':. : . ...... . 

S. 4~. In.';Lny-such.:case as is mentioned in clause 
(a) or clause-(bJ of the: last foregoing section, tlie landlord 
may-a-p&:'~ a Rev~~I1~_Offic?r for the ejectment of the 
tenant· Iii the case mentioned In the former clause or for 
the servie'e ·on the tenant of a notice of ejectment in the 
case mentioned in the latter cJause. 

NOTES. 

Application to a Revenue Officer.-A landlord has his choice 
of proceeding eith'lr by notice of ejectment under Sections 43 and 
45 of the Tenancy Act, or by suit for ejectment, without previous 
notice under Section 77 (3) (e) of the Act.1 

Landlord.-As a general rule for purposes of ejectment 'all 
the joint landlords collectively constitute one landlord.2 There
fore some of the landlords only cannot apply for 01;:- bring :.a; suit 
for e.iectment.3 All the landlords must either '-acttogether and 
unanimou~ly or, if they cannot agree must obtain partition and 
then proceed as they severally think fit with relereuce to their 
separated shares.4 But it has been held by the Financial Com
missioner that the above mentiO'ned doctrine must not ·be ,so 
blindly applied as to occasion a mis-carriage of justice.5 There-' 
fore where seven out of nine co-sharers sued and the other two 
were absent in Burma and all the co-sharers were related to each 
other'in the male line, the rigor of the rule was relaxed and they 
were held eutitled to apply.6 But befl)re an exception is made 
the court must be .satisfied that the co-sharers who do not sue are, 
for some reasonable cause, not in a position to do :80, :that::.the 
co-sharers who do sile are acting bona fide in the iuterests of 

·1. I) P."R. 1896 
~. 19 P. R. 1!'S6. 16 P R. 18:<7. 20 

P.L R. '1907. See also 1 P B. 1903 
Rev. 

3. 19 PRo 1886. 20 P.L.'R. 1907. 
4. 19 P.B. 1~86. 10 P.R. 1903 Rev. 
5. 1 P.R.19QB l/ev=72 1! L B 1903 
6. Ibid •. 
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absentees as wAll as in their own interests and that the tena. nts 
will not be .prejudiced 011 merit~ of the casa by the decision of the 
suit in the absence of some of the l.andlords.l 

Ejectment for failure to satisfy decreefor an'ear of Ten/;. 

S. 44.' (1) On receiving the application in any 
Ruch case as is mentioned in clause (a) of Section 42, 
the Revenue Officer shall, after such inquiry with res
pect to the existence of tho arrear as he deems neces
sa.rY,cause a notice to be served on the tenant, stating 
the date of the decree .Bnd the amount due thereunder, 
and 'informiug him that if he does not pay that amount 
to the Revenue Officer within fifteen days' from receipt 
of the notice he will be ejected.from_ the land. 

(i) If the' amount is not 'so paid, the Revenue 
Officer shall, subject to the provisions of this Act with 
respect to the payment of compensation, order the eject
ment of the tenant unless good cause is shown to the 
contrary. 

(Standing Order No.2, Para 3). 
. -

Ejectment 01 tenant from ye.ar to year' b!J notice. 

S. 45. (1) On receiving the application of the 
landlord in any such case as is mentioned in clause (b) 
of Section 42, the Revenue Officer shall, if the applica
tion is in order and not open to objection on the face 
of it, cause a notice of ejectment to be served on the 
tenant. 

(t) A not.ice under sub-section (1) shan not be serv
ed after the fifteenth day of November in any agricul-
tural year. ' 

(3) The notice shall specify the name of t.he landlord 
on whose application it is issued, and debcribe the land to 
which it relates,. and shall inform Lbe tenant that he must 
vacate the la.nd before the first day of May next following, 
or that, if he intendd to CJnte.;t his lia.bility to ejectment 
he must institute a suit for that purpose in a . Revenue 
Court within two months from the date of the service of the 
notice. 

(. 

1. 1 r. R, 1903 Rev,=7~ P. L. R .. 1903. 
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(.) 1.'he notice shall also inform the tenant tha t . 
if he doed not intend to contest. his liability to be ejected 
and he has any claim for compensation on ejectment he 
should, within two months from the date of the service 
of the notice, prefer bis claim to the Revenue Officer 
having authority under the next following sub-section to 
order his ejectment in the circumstancc!:! described in that 
subsection. 

(5) If within two months from the date of the service 
of the notice the tenant does not institute a Buit to contest 
his liabilit.y to be ejected, a Revenue Officer, on the appli
cation of the la,ndlord, shall, subject to the provisions of 
this ~ct with rcsp~ct. tQ -th.Efpayment qf compensation, order 
the eJectment of·the tenant. 

Provided that the Revenuft Officer shall not make 
the order. until he is satisfied that the notic~ w.as·duly 
served on 'the tenant. 

(6) If within thos~ two months the . tenant - institutes 
a suit to contest his liabiltty to be ejected and fails in the 
~uit, the Court by which the suit is determined shall by 
Its .. decree direct the ejectment of the tenant. 

NOTES. ' 

Issue of notice. requisites for-The relation of landlord and ten
ant must subsist at tho time the notice is issued.1 'Wnen the ques
tion comes to be cOlitested and such relation is not proved to exist 
the at time I)f issue of notice; the notice is in valid. It is not neces
sary for a persol) alleging him,sel£ to be the landlord ; and seeking 
issue of notice to adduce any other proof in support of hisallega
tion beyond filing an extract from the revenue paper~ showing the 
existence of tenancy. If the revenue records support his' applica
tion he will have notie,.e issued to the alleged tenant, whatever his' 
real title to occupy the,land may be.2 

Limitation-A suit to contest a notice of ej!lctment can 
only be brought within two months from the service of such 
notice and a suit under Section 50 cannot be brought till eject
ment has taken place.3 

Onus probandi In a suit to contest a notice of ejectment 
on the gr~und of proprietary title, the fact of the plainti.ff being 

1. 91 P R. 1881 
2. 3 P. R. 1895. 

.3. 2 P. R. ~02 Rev=87 PL R 1902 
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in possession raises the presumption that he is owner and not 
tenant and it is for the defendant to prove thl1t he is landlord and 
it the landlord gives plima facie proof of his being a landlord for 
example by entries in revenue records, then it is for the plaintiff 
to prov.e that the defendant is not his landlord.l 

Landlord and tenant.-A person is a landlord for purposes of 
this section who styling himself landlord causes a notice to issue,· 
and that person is tenant whom the landlord styles a tenant and 
causes to be served with notice, and in accordance with the terms 
of the notice any such p~rson must be allowed to come into 
Ravenue Court and contest it wheth~r he admits that he is a 
tenant or claims some. other status.2 

Compensation.-A court is bound to· determine the amount 
of compensation in a suit to contest the notice of ejectment.3 The 
question of compensation should not be detf)rmined in a suit· to 
establish a right of occupancy under Section 77 (3) (a) indepen
dentlyof Section 45, 'fenancy Act, no notice of ejectment having 
previously been served.4 

Decree far ejectment, effect of.-A decree for ejectment recog
nising the termination of the ttlnancy operates as a severanee 
of the relationship between the parties as landlord and tenant 
and in the absence of a new contract the subiequent possession 
of the tenant should be regarded that of a trespasser.5 

Decree, form of.-In making a decree for ejectment the court· 
must spfloHy the precise lands from which. a tenant is to be 
ejected.6 

Power to wake 1'ule.~. 

S. 46. The Fiallcial Commissioners may make rllies 
prescribing-

(C/.) the form and language of applications and 
notices under the two last foregoing sections; 
and' 

(b) the manner in which those applicationi and. 
notices are to be signed and attested. 

1 3 P. R. 1895. 
2. Ibid. (. 
3 4 P.W.R. 1915 Rev .. 

4. 9 P. R. 18!lO Rev. 
O. 89 I.C. 95~. 
G. 61'. R. 1891 Rev. 



THE PUNJAB TENANCY ACT, 1887 71 

GENERAL PRovisIONS RESPEOTING EJEOTMENT. 

Time for ejectment. 

S. 47. A decree or order of the ejectment of a 
tenant shall not be eXt euted at any other time than between 
the first day of May and the fifteenth day of June (both 
days inclUSive), unless the Court making the decree or, 
where the order is made under Section 44, the officer 
making the order, otherwise directs. ~ 

Relief a.qainst /01/eiture. 

S. 48. (1) If in a suit- for the ejectment of a 
tenant on either of the grounds mentioned in clauses (a) 
and (b) of Section 39 or of Section _40 it appears to the 
Uourt that the injury caused by the act or omission on 
which the suit is based. is capable -ot being remedied, 
or that an award of compensation will be sufficient satis
faction to the landlord therefor, the Court may, _instead 
of making a decree for the ejectment of the tenant, order 
him to remedy the injury within a period to be fixed in 
the order, or order him to pay int.o Court, within such 
a period, such compensation as the Court thinks fit. 

(2) The Court may from time to time, for spe(lial 
reasons, extend a period fixed by it under sub-section (1). 

(a) If . within the period, or extended period, 
as the case may be, fixed by the Court under this section 
the injury is remedied or the compensation is - paid, a 
decree· for the ejectment of the tenant ~hall nut be 
made. 

No'rES. 

Although where the land of a tenancy has been diverteu 
from its original purpose the tenant is liable to be ejected under 
Section 39 (a) but in cases whe_re the property by reason of its 
situation in the neighbourhood of large cities advancing in pros
perity has been converted from its original purpose to land suit
tlble for building purposes and where ther.e is no immediate injul}" 
to.the landlord, it is by no means necessary to eject the tenant If 
the rights of the landlord can bu recognised i~ some other way. 
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In such caEes. the Revenue Court~ should facilitate the proce!;s In 

the interest of the landlord and the tenant and the general' 
community. 1 

Rights of Pjectedtenants in re.~pect of crops and land prepared for 
so/ting. 

S. 49. (1) Where at the time of the propoAed 
ejectment of a tenant from any land his uncut or ungath
ered crops are standing on any part thereof, he shall 
not oe ejected from that part until the crops have ripen
ed and he has been allowad a reasonable time to har
vest them. 

(2) The Court or Revenue Officer decreeing· or 
ordering the ejectment of the tenant may, on the applica
tion of the landlord, determine any diRpute arising in 
consequence of tho provisions of sub-section (l) between 
the landlord and the tenant or between the landlord and 
any person entitled to harvest the crops of the tenant 
and may in its or his discretion-

(a) 

(b) 

direct that the tenant pay for' the longer occu
pation of the land secured to him under su b
section (1) such reLt as may b" fair awl 
equitable, or 

determine the value of the tenant's uncut and 
ungathered crops, and, on payment thereof 
by the landlord to the Court or Revenue 
.officer, fortlnvith eject the tenant. 

(3) When a t.enant for whose ejectment proceedings 
have been taken has, conformably with local usage, pre
pared for sowing any land C lmprised in his tenancy, but 
has not sown or planted crop's on that land, he shall be 
entitled to receiYe from the landlord before ejectment a 
fair equivalent in money for th~ labour and capital expend· 
ed by him in so pre,aring the land, and the Court o.r Reve
nue Officer before which or whom the proceedlDgs are 
pending shall, on the application of the tenant, determine 

1. 3 P. R. 190.j. . .Re~ =711 P. L. R. P. R. 1812 Rev. 
lBOl. See II.lso 4 P. R. 1OO! Rev. 
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the sum payable to the tenant u.nd~i this sub-section and· 
stay his ejectment until thlt su.n hag beell paid to him. 

REI~TEF FOR WRONGFU4DISPOSSESSION. 

Relie! for wrongful dispossession or ejectment. 

$. .50. In either of the following ca~es, namely,'-

(a) if a tenant has been dipossessed without his 
consent of his tenancy or any· part there0f other~ 
wise than in execution of Ii. decree or than in 
pursuance of an order under Section 44 or 
Section 45, 

(b) if a tenant who, not having instituted a Bllit 
under Section 45 has been ejected from his 
tenancy or any part thereof in pursuance of an 
order under that section denies his liability to 
be ejected, 

the tena.nt may, ·within one year from the date of his dis
possession or ejectlnent,ingtitute a suit for recovery of 
pJssession or occupancy, or for compensation, or for both. 

NOTES. 

Tenant. - Whatever be the meaning of the term 'tenant' else
where, in the Punjab Tena.ncy Act, in Section 50 of the Act, it 
means a person who having been a tenant h~s been dispoilsessed 
from his tenancy. 1 

Scope of section.-Section 50 which provides one year's 
limitation for a. dispossessed tenant to institute u. suit for recovery 
of pOl>session, though it contain3 no express words limiting its 
operation to case3 of dispJ3seBion ani ejectmsnt by landlord, 
must from·its position in the Act, be held to ba'so limited,as the 
section Occurs in a chapter devoted to mi.tters which concern 
exclusively landlordil and teunts, (i. e.) rdlinl uishment, abandon
ment (acts by a tenant) and ejectment (an. act by a landlord) 
and it may fairly be interpretts:i ai referring to suits between. 
landlord and tenant only.2 Thardfore wh3rd the ouster is not by 
the landlord but by a third p~r.ion a!li the suit is againit the 
latter, it is beyond the provision of this section ati.d is' cognizable 
by a civil court.3 

• 
1. 98 I. C. 875; 90 P. B. 1918 F. B. 
2. SS P. R. 1889. 

B. Ibid, 
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Suit by heirs of tenant.-A suit by the collaterals of a 
deceasbd occupancy tenant to recover possession of his holding 
from landlord on the ground of ihheritance' is quite distinct from 
8. suit based on .wrongful dispossession covered by Section 50.1 
But where the collateral heir of an occupancy tenant sues for the 
rellovery of possession of tho holding from the landlord on the 
ground that he' had been forcibly di.~posses8ed by the landlord aft.el· 
he had entered into possession, the suit falls under Section 50 and 
is cognizable by a Revenue court only,2 The headnote of the' 
case Teported as 1926 Lah. 6 =!39 I. C. 884: lays down that a' suit 
by the heirs of an occupancy tenant to recover poss~ssion of the 
occup_ancy holdiug from the landlord is cognizable by a Re.enue 
court and not by a civil court. The headnote it is submitted is 
incorrect and misleading. In that co. 'e the occupancy tenant 
had mortgAge the land. The mortgage was successfully avoided 
by the landlord who obtained possession of the holding. The 
sons of the tenant sued the landlord for possession and it was _ 
held that the suit was cognizable by a Revenue Court. Therefore 
all that the ruling lays down is that where a landlord successfully 
avoids an unauthorised alienation by a tenant and obtained pos· 
session of the holding, a suit for posso~sion against him is cognizable 
by a Revenue Court and not by a Civil Court. In thi~ view of the 
case it runs counter to IP. R. 1911 nev. and not 160 P. R. 1890 
referred to a.bove. 

Suit by a tenant alienor.-A suit by an occupancy tenant who 
voluntarily alienates his rights for re-entry on his holding, after 8. 

suit is successfully brought by a landlord to declare the I1lienll.tion 
effected by the tenant void, is cognizable only by a Civil Court, 
inasmuch 8S the tenant neither has possession nor is he tenant 
holding under the landlord in any way.3 As already pointed a 
contrary view has been expressad in 89 I. C,. 884= 1926 Lah. 6. 

Remedies open to a dispossessed tenant.-Ordinarily a person 
dispossessed of his immoveable property has two remedies, (1) a 
summary sent under Section 9 of the SpeClfic Relief Act 1877, 
within 6 months of his ou~ter and a regular suit for possession 
within 12 years from the date of dispossession. In case of tenants 
against the landlords the sl1mmary remody provided by SEction 9, 
Specific Relief Act has been taken away by Section 51 of the Act. 
The only quostion is whether in addition to the summary remedy 
prcvided by Section -DO of the A ct, a dispossessed tenant has the 
rem edy of a regular suit in a Civil Court open to him or not. 
It is now well settled that a Civll Court has no jurisdiction to 
hear and deh:rmine a suit instituted by a tenant who has been 

1. ]60 P. R. 1890. 
2. 4d P. R. 190& 

B. 1 P. R, 1911 Rev; 51 P. L. R-
61o, 



BAR TO CIVIL SUITS 

wrongly dispossessed of his tenancy and the sole remedy, open to 
the tenant for the recovery of possession or ,for compensation for 
wrongful dispossession or for both;' is a suit in a Revenue Court 
which he must institute within one year from the date of dis
possession.1 Such a suit is not made cognizable by a Civil' Court 
simply because more than a year has elapsed since the disposses-
sion of t11e tenant.2 • 

Procedure for application under-Section SO.-An applioation 
under ~eotion 50, Punjab Tenancy Aot claiming recovery of 
possession of occupanoy or compensation or both must be treated 
like a regular suit, a.nd the entire procedure laid down, for trying 
the suits such summJning th'e other party, striking issues and the 
like, should be followed.3 ' 

Bar to ci/Jil suits. 

S. 50-A. No person wholle ejectment has bee~ order .. 
ed by a revenue court under Section 45, sub-sectiun (6), or 
whose Ruit has been dismissed under Section: 50, mayinsti
tute a suit in a civil court to contest his liability to ejel}tment,. 
or to recove-r possession of occupancy rigltts, or to' recovaJ;', 
compensation. -NOTES. 

This section has been added by Punjab Act Vof 1929. A 
Full Bench of the Lahore High Court iu 9 Lan. 38 answered in th13 
affirmative the reference whether a Civil Court has jurisdicti~n 
to try a suit by a person who has been dispossessed fro~ his 
tenancy after a notice issued to him under Section 43 of the 
Tenancy Act and who has been unsuccessful in Ii. suit under 
Section 45 to contest his liability to ejectment, for possession of 
the land from which he has been ejected on the ground that he 
~as a right of occupancy therein. This was however not the 
mtention Qf the LegisTative. This section has, therefore, been 
added to give effect to the intention of the Tenancy Act that 
the decision of the Revenue Courts under Sections 45 and 50 of 
the Act should be final expressly barring recourse -to a Civil Co~rt 
for the purposes of attacking the decision of Revenue Courts in 
such cases. The force of 9 Lah. 38 has therefore been abrogat~d. 

Bar of relief by suit und" Sef<tion 9, Act I, 1877. 

. S. 51. Possession of a tenancy or,of :my land comprised 
In a tenancy shall not be recoverable under section lJ of the 
S,pecific Relief Act, 877, by a tenant dispossessed thereof. 

1, 90 P B.WlS F.B; 9~ 10.697; 
961. O. 479 ~ 

2 96LC 4~; 921 C. 5!l7. 
3. 1927 LL.T ~1. ' 
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NOTES. 

A suit by a tenant-at-will who holds land under an occupancy, 
tenant for recovery of posse~sion not against the latter but against 
the proprietor under whom the occupancy tenant holds Ie nd, is 
not a suit b",tween landlord and tenant and is, therefore, competent 
under Sectioon'9, Specific Relief A.ct.1 ' 

POWER TO VARY DATES PRESCRIBED BY THIS 
CHAPTER. 

Power 0/ Local Government 'to fix dates for certain purposes. 

S. 52. (1) The Local Government may, for all or 
any of the territories under its administration, by notification 
fix for the purposes of Sections 36, 45 and 47 t or of aby of 
those sections, any other dates instead of those specified 
therein. 

(2) A notification under this section shall not take 
effect till after the ~xpiration of six months from the date 
of the publication thereof. 

1 84 P R 1919. 



CHAPTER V. 

ALIENATION OF, AND SUCCESSION TO, RIGHT OF 
. OCCUPATION. . 

ALIENATION. 

Provisions of Chapter V not to apply to muqarraridars. 

S. 52-A. The provisions of this Chapter ,ahall not 
apply to muqarraridars. 

Privale transfer 0/ right of occupancy under Section {j by tenant. . 

S. 53. (1) A tenant having a right of occupancy 
under Section 5 may transfer that right by sale, gift, or, 
mortgage, subject to the qonditions mentioned in this 
section. 

(2) If he intends fo transfer the· right by sale, gift, 
mortgage by conditional sale or usufructuary mortgage, he 
shall cause notice of his intention to be served on his land
lor through a Revenue Officer, and shall defer proceed.ing 
with the transfer for a period of one month from the date on 
which the notice is served. 

(3) Within that period of one month the landlord may 
claim to purchase the right at such value as a Revenue Of
ficer may, on application made to him in this behalf, fix. 

(·1) When the application to the Revenue Officer is to 
fix the value of a right of occupancy wbich is already mort
gaged, he shall fix the value of the right as if it were not 
mortgaged. . 

(6) The landlord shall be deemed to have purchased 
the right if he pays the value to the Revenue Officer within 
such time as that officer appoints. 

(6) On the value being so paid, the right of occu-' 
pancy shall be extinct, and the Revenue Officer shall,· on the 
application of the landlord, put the landlord in possession 
of the tenancy. •. 
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(7) If the right of occupancy WllS already mortgaged, 
the tenancy shall pass to the landlord unincumbered by the 
mortgage, but the mort.gage-debt shall be a charge on the 
purchase money.· . 

(8) If there is no such charge al5 afor,~said, the Reve
nue Officer shall, subject to' any directions which he may 
receive from any Court, pay the purchase-money to the 
tenant. . 

(9) If there is such a charge, the Revenue Officer. 
shall, subject as aforesaid, either apply in.· discharge of the 
mortgage-debt so much of the purchase-money as is req'lired 
for that purpose and pay the balance, if any, to t.he tenallt 
or retain the purchase money pending the decision of a: 
CiVIl Court as to the perf:on or persons. entitled thereto. 

(LU) Where there are several landlords of a tenancy; 
anyone of them may be deemed to be the landlord for the 
purposes of the section. 

Cll) No euit or other proceedings shall be instituted 
against the Secretary of State for Iedia in CouIicil or against 
any officer of the Government, in respect of anything done 
by a Revenue Officer under the two last foregoing sub-sec
tione, but nothing ·in this sub-section shall prevent any person 
entitled to receive the whole 01.' any pad of ~he purchade 
money from recovering it from a person to whom it has 
been paid by a Revenue Officer. 

NOTES. 
Scope and application.-This seotion deals with voluntary

transfers of occupanoy rights under S.5 while involuntary transfers 
of oocupancy rights under the same s4i\ction are dealt with uuder 
S. 56 of the Act.1 Section 56 deals with voluntary as well as 
involuntary transfers of occupancy rights under S. 6. '2 The 

- power to transfer oocupancy rights as provided in this section is 
subject to the terms of any agreement as defined in Sections 111 
and 112 of the Act.3 The section provides a kind of pre-emptive 
rights for the landlord in case of proposed alienations by the 
tonant.4 Landlord's rights are the sarno whether the tenancy is 
sold to him direct or he has. obtained the tenancy by exercising 
his rights conferred upon him under S. 53.5 Where the tenant pro
poses to sell to the landlord from the first (any ontl of the many 
landlords being deemed to be a landlord for the purposes of this 
section under cl. 10) thel e is no scope for the application of this 
section and occupancy rights become extinct under c1. t6). In such 
a cl\se the reversioners are not entitled 'to impugn the sale, though 
the rights of landlords iute1 se, i.e, the power of tho ot,her land. 

I. 8~ P.R. 1903=10" 1'. L R. 1901 t. 2" P.R. \90'2; 52 P.L. R. 1911; 36 
2. Ibid P.R. 1912 . 
3. 87 P. R. 1901=tQi P.LR. 1~01 5.:!4 P.R. 1902 F.B. 
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lords to contest unauthorised tran'lfers to one of the several land
lords will remain unaffected.1 But where the landlord does not 
exercise his right of pre-emption under this section or suo to 
have a transfer made without his consent declared void or even 
when he sues and succeeds in having the transfer declared void 
the result is in no case thti extinction of the occupancy rights in 
his favour, and the reversioners of the transferor cancontost the 
the sale or transfer 2. The section is meaot to safeguard the 
interests of landlord. Thus though 110 previou3 offer is essential to 
the valid exercise of the power as against the landlord, neither the 
tenant nor any of his relations can object to the transfer on the 
ground of previous offer not having been made to the own~r. 3 
Under the old Act it was held that an offer to the mortgagee 
of the ·landowner did not satisfy the requirements of the section' 
concerniug' offer to the landlord.4 Where an occupancy tenant 
alienated in favour of one out of several joint landlorrls without 
their consent, the transaction was set aside at their instancp.. 5 
But where " landlord having full knowledge of an alienation 
<though effected 'without previous consent) allowed the alienee to 
rtimain in possession for a long time without suing, it was held 
that he had acquiesced in t.he alienation and was not entitled to 
object. 6 Proceedings under this section, are not proceedings in a 
Reveuue Court but before a Revenue Officer.7 The wording of 
the eection shows that the landlord has thtl option to purchase out 
and out even though the tenant may desire only to m/)rt.gage. 
Simple mortgages are not covered by this section, but gifts 'made 
in lavour of relativetl bona fide are not exempted. 

. SUB-SECTION (1). 

Tenant's right of alienation-~A tenant having a right of 
occupancy has absolute power ~o alienate his holding. unre:~
tra.ined by anyone, if ~e complies with the provisions of Ss. 53 
and 56 of the Act. 8 

SUB~SECTION (2). 
Landlord: notice to.-It is to be noticed that in this sub

section the term used to describe the landlord is " his landlord," 
while in other clauses Jt is" the landlord." Clause (10) of the 
section enacts that where there are several landlords of a tenan~y, 
anyone of them may be deemed to be "the -landlord". But 
what is the meaning of the words" his landlord" i e., whether it 
applies to all landlords collectively or may apply to anyone _ o~ 

1 240 P.B. 1902 F:B. See also 
31 P R. 189673 P R. 1911; 52 P. 
L.R.1911 66 P.W.It. 1917=137 P. 
L.R 1917=U I C. SOl; 163 P. 
W.R.1917=42 I.e. 468.6 P.R. 
1!l17=::l9 I C. !l6 .. 

2. 52 P.L R. 1911. 
S. 30 P.II~ 1881. 109 P.R. 1881..56 

P. R. 1887. . 
40. 19 P.R. 1879. . 
5. 92 P R. 1887 See also 2i P. R. 

1902 for rights of landlords inter 
88 in case of alienation in favour 
of one of them 

6. 100 P.R.l887: 26 P.R. 1889 1 
and 2 PR 1898. 

7. 32 P.R. 1906. 
8. 7S P. R 1911=113 P.W R; 1911 

=208 P.L.R. 1911 (31 P.R. 1896 
F. B; 89 P.R. 1893; ~4 P.R. 1902 
F. B. Bef.). _ 
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them is not free from doubt. Perhaps the. use of the wor4 .'.1is ' 
with landlord is intentional and is used to distinguisldt'from 
the landlord and ~eans all the landlords collecti vely. Moreover, 
because the section was enaoted to safeguitrd the interests.' of the 
landlords, their interests would be better served if for purpostls of 
notice the term landlord should denote all the landlords and for 
purposes of exe·rcising ·right under the section ,anyone of the 
landlords. . 

SUB-SECTION (3). 

Revocation by a tenant.-S. 53(3) does not deprive the 
occupancy tenant of a Locus Penitentiae. He may withdraw from 
the proceedings .at any time prior to the completion of the pur
chase by the landlord as determined by clause (5).1 It is not the 
.intention of the legislature to render the action of a tenant irre
vocable once he has made an applioation undtlr clause (2) of the 
section. A tenant has· as much right to rafuse to carryon the 
proceedings as the landlord has to refuse to accept the valuations. 
of the right of occupanc.v by the Revenue Officer. Upon proper 
construction of the section, a tena!lt is competent to withdraw 
his offer up to such time as the landlord makes the payment con-
templated by sub-section (5).2 . 

The Value.-The·valu~ to be fixed by the-Revenue· Officer 
is tho value of the holding to the tenant at the· time when the 
notice of the tellant's intention to transfer is served· on the land
lord. The best measure of that value is'what the tenant was 
able to ge~ and willing to accept at that time.·3 But the. value 
to the tenant must of 'course be' the bon'J 'fide. value. If it is 
foundea on an allegen debt and such debt has no' real existence 
or if the consideration for the transfer is wilfully exaggerated by 
the tenant and his transferee to defeat the. landl~rd's claim, then 
no value has been proved which the Revenue Officer should 
accept.4 1:0 such a case the Revenue Officer will be fully justified 
in taking the market value as ·the measure of the price which 
the landlord should be required to pay.S But the acoumulation 
of interest in accordance with the terms of the mortgage' will not 
make the debt a fictitious onj3 and will be no ground for reducing 
the value to the benefit of landlord.6 Where in proceedings 

. under this section an adjustment out of Court having been arrived 
at betweeu the landlord and the occupancy tenant, the la.ndlord 
was put in possession by Revenue Officer, 'and the usufructuary 
mortgagee brought a suit for possession against the la.ndlord, it 

t. 1 P R. l'll7 Rev.=38 1. C. 944. 
2. 4 L_ IH=78 I.C. 209 -5 L.L.J. 
388=19~3 Lah. 521. 

s. l:a P. It 1901 Uev. -43 P.L.R. 
. " 

1902 
4. 2 P R. 190! Rev =:=31 P LR. 

1901. 
5 •• Ibid. 
6. Ibid . 
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was. heia·. that proceedings under the section being before a 
Revenue Officer and not before a Revenue Conrt, S. 88 (2) (a) of 
the Act' 4id; not apply and adjustment out of. court could not be 
recognisen as under Code of Civil Proced)lre and that inasmuch as 
the Revenue Officer did not fix the price,. nor did he II!ake the land· 
lord deposit the money in court, nor did he act under ·cl. (9) of the 
section, the right of occupancy was not extinct and the plaintiff was 
entitled to possession of the land as mortgagee of the occupancy 
rights. 1 . 

Limitation.-The nature of status of occupancy tenant is 
not affected by presence or absenee oi statutory heirs. 'fo avoid 
a gift by an occupancy ttloll.nt o( his holding to an adopted son, 
time runs against the 1andlord from the date of gift and not 
from the date of douor's death since he can oust the donee dur
ing the donor's lifotime, otherwise the gift cea~es to be voidable· 
and if it is not voidable by the reversioner, the donee becomes a. 
tenant.2 . '. 

SUB-SECTION (4) AND (7). 

Mortgage.-Where any occupancy holding is sold to the 
landlord no.rer the provisions of this section, the land passes to 
the landlord. unencumbered by any mortgage cr~ated by thll 

. tenant, the ml)r~gage debt if any, becoming a charge upon the 
purchase money.3 If however an occupancy tenal).t, has alone 
paid off an old standing: mortgage" by himsolf, he is entitled to 
retain possession' of th3' share of the mortgaged area, until his 
mortgage r!ghts ha.ve been satisfied.4 . 

SUB-~ECTION (5). 

A landio'rel cannot ,be· compelled to pay the pncefixed by 
the Revenue Officer under the prqvisions of the sec~ion. It is 
open to him to' resile fNm the position 'taken by him under sub A 

section (3).5' After the off'er 'contemplated by the section. has' 
been made to nnd accepted by the landlord, the purchase becomes 
ahsolu~e under the present clause and the landlord's pos.ition is 
uuassallable by a third party the right of occupancy havmg be
come extinct under clause (6). 6 

SUB-SECTION (6). 

Extinction of right of occupancy.-All that this .sub-section 
means, is that on the landlord purchasing occupancy righ~s, the 

f.32 P.R. 1!106=97 P.L.R. 1906. 
2. 5 P.R. 191::1 Rev:i.:) P.~V.R 191~ 

Rev j 200 P. L • .tl. 11113 ; 19 T. O. 
344 . 

3. 23 P.R. 1912. 

4. 93 P.R. 1919=52 1.0. 5~5. 
5. 4 L. 173=73 1. O. 209=5 L L J. 
3~1923 Lah. 521 . 

. 6. 31 P.R .... 1ti96 F. B. 
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rights of the occupancy tenant or anyone who would have a 
right under S. 59 to succeed him after his death are -finally 
extinguished. .This sub-section· is not meant to cover the spl:lcial 
case where the landlord is not the proprietor and to legislate 
between mortgagor and mortgagee.1 Where the, occupancy rights 
are sold to the· landlord subsequent to a mortgage of those rights 
And the Revenue Officer does not fix the price, nor does he make 
the landlord deposit the money in court, nor does he act uuder 
clause (9), the right of occupancy does not become extinct within 
the meaning of this clause.2 But where the landlord purchases 
the occupancy rights under S. 53 at the value fixed by Re~enue 
Officer, both the rights of occupancy and the mortgage rights 
created by the occupancy tl>naut become extinct and the' la.nd 
passes free from encumberauce to the landlord, the mortgage debt 
becoming a charge on the purchase money.3 If the mortgagee 
is dissatisfied with the value fiKed, he can sue for a declaration 
under S. 42, Specific Relief Act to the effect that the mortgage 

_ debt due to him is larger than the Rum ascertained by th~ Revenue 
Officer.4 

SUB-SECTION (9). 

Where the Revenue Officer ascertaining under S. 53 (9) of 
the Tenancy Act, the amount of the mortgage debt 'due to the 
mQrtgagee under his mortgage, as a charge on the purchase 
money, decided the dispute against the mortgagee, the mortgAgee 
had a good cause of action to bring a declaratory'suit under S. 
42 of the Specific Relief Act, for in view of the provisions of S. 53 
no further relief was open to hi~ such as would preclude a suit for 
mere declaration.S -

SUB·SECTION (10). 

It is not necessary that all the landlords conjointly should 
'exercise their rights of purchase under the sect.ion. Any oue or 
more of them may do so. So far as the share of purchasing land
lords is concerned, the occupancy rights would be extinguished 
under 01. (6) but in respect of the share of the remaining landlords 
the purchasing landlords would become occupan:ly tenants of the 
others by virtue of S. 57 ot the Act. 

MISCELLANEOOS. 

Transfer pf occupancy rights: Punjab Alienation of Land Act.
The . ~'inancial Commissioner has issued illstructions to all 
Revenue Officers, that where an occupa.ncy tenant proposes to 

1. 42 1. C. 468. . 
:J. 32 P.R. 1906=~7 P.L R. 1906 
3. 211 P.R. 19U=17 I.C. 776=23 
- P W.R. Hl1:l. 

4. Ibid. 
O. is P.R. 191~11 I. C. 776=23 

P. W R. 1~12. 



SALE OF RIGHT OF OCCUPANCY. 83 

alienate his land, i.e. his occup!Lncy holding to his landlord, and 
sanction is required und~r S. 3 (2) of the Punjab A.lienation of 
Land Act (XIII of 1900:, sanction should al ways be given as a. 
matter of oourse, irrespective of the tribe or calling of the land-
lord.1 _ 

Mutation proceedings: Consent by the landlord-Mutatioll 
of names relating to transfer of -occup30ncy rights must 110t be 
refused simply bec'luse the la.ndlord refuses his consent or be
cause the provisions of S. 53 or 56 of th·e Act have not been 
complied with, if the transfer has taken place as a matter. of 
fac.t.2 . 

Pre-emption Act and transfer of occupancy rights.-A failure 
by a. landlord to proceed under the present section will not debar 
him fl.'c;m exercising his right of pre~emption under the Pre-emtion 
Act if he has any, for the simple reason that mefe abstention from 
claiming under this section does neither constitute acquiesence 
nOf waiver of the right of pre-emI,tion.3 . 

Procedure on. foreclosure of mortgage of right of occupancy under 
Section 5. -

S. 54. Where a mortg~gee of a right of occupancy 
un ler Section 5 proposes to foreclose his mortgage, 01" other
wise enforce his lien on the land subject to the right, the 
provisions of the last foregoing section shall, so far as they 
can be made applicable, apply as if the mortgagee-were the 
tenant,. . 
Sale of ri,qht of occupancy under Section .5 in execution gf decree. 

S. 55. (1) A right of occupancy under Section 5 
may be s.>ld in execution of a decree or order of a Court. 

(~) But notice of an intended sale of any such riglr.t. 
shall be given by the Court to the landlord, and, if at any 
time before ·the close of the day on which the sale takee place 
the landlord pays to the Court or to the officer conducting 
the sale a deposit of twenty-five per centum on the highest 
hid. made at the sale, he shall be declared tl ~e the purchas
er Instead of the person who made that bid. 
1'rans/er of right of occupancy under any other section. than Sec 

tion 5. .. 

r S. 5.6. A right of occupancy. under any other ~ection 
t than Sec LIon D shall not be attached or sold in executlO~ of 
1, a decree or order of ·any Court or, without the preVlOUs. 
\ consent in writing of the landlord, be transferred by private 

'contract. 
1.. }'. U. Cir.letter N(),/ 6045 dated 

16th October 1:/0.'>. ' 
2. HLP. . R. 1903. 

3. 22 P. R. l!lOi=86 P.L R. 1901. 
See als~ lj6 P.R. 1\)12. 
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NOTES 

Scope of secti~~.-The provisions of this section apply to everv 
kind of alienation, sale, gift or mortgage. 1 'l'he 'section deals with 
both kinds of sales voluntary as well as involuntary, of occupancy 
rights other than those u.lder S. 5.2 In voluntary sal~s are barred 
and voluntarY' s~les ca.n only b~ mlde by consent in writing of the 
landlord under the section.3 'l'herefore rights of occup1.noy under 
any other section than. S. 5 are absolutely protected from attach-. 
ment and sale in execution of decree, oilly against third panil:ls, 
bllt equally against the landlord. 4 'l'he section, however, cannot 
help a landlord who does not seek to avoid' the transfer but 
seeks to maintain it in his favour and defend it against a pre
emptor.S It is to be remembered that this section was enacted 
for the protection of the interests of the landlord. It does not 
therefore, affect the validity of the contrd.ct as betWl:lell the tenaut 
an" hit-! alienee if the landlord does not choose to attack it or if 
after having attacked it, he waives his rights under the decree 
obtained by him. 6 . 

Exchange.-An exchange is a transfer within the meaning of 
this section.7 . . 

Landlord. - A-mortgagee is a landlord and therefore the sale of 
. ~is rights ~y an occupancy tonant nnder S. 6 to such mortgagee 
I!! not subject to pre-emption by the mortgagor's revenioners.8 
Landlord means all the joint owners of the land.9 Therefore a. 
COllsent of some the proprietors has beell held to be insufficient 
and not binding on the other proprietors whose consent has not 
been obtained.lO -

• Acquiescence.-If a tenant transfers his right without consent 
i~ ,!riting but the landlord acquiesces in the trIJ.nsfer, it is as 
btndm 1 on him as the consent in writing.ll· If a transfer is 
made without the previous consent in writing, the acquiescence of 
the landlord may be inferred if he does not sue within a reasonable 
time to cancel the voidable transfer.12 As to what constitutes a 
reasonable time mllst depend upon the circumstances vf each 
case.l3 In cases in which the p!lyment of rent by the alienee to 
tIie landlord or his representative is proved or may be legally 
presumed, he having already full knowledgd of trre status- of the 
alienee, in the absence of satisfactory explanation by the landlord 
for his conduct, the acceptance of rent for more than one harvest, 
without bringing a. suit for the cancellation of the voidable transfer 
is an act which amounts to acquiescence.14 
Rights and liabilities of transfe1'ee of "ight of occltpancy. 

S. 51. When a right of occupancy has been transferred 
1. 7a P. 11. 1911=118 I'.W.R. 1911 9 22 P.R. 1837; 85 P.R 1883; . 65-

=208 P.LR, 1911=111 C.421. . P.B.1894. 
2. '82P.R.19(}8. 10. 65P.R,1894,85P.Rd883. 
8. Ibid 11 2.3 l>.R. 1881; 100 P.R. 1887. 
4 Ibid 86 P.R. 1889 See also 11 P.li. 
6. 80 P.R. 1912=1&·1. C. 28. 1898: 
6. 1181.0. !lll. 12. 1 P R. 1898; I P.R. 1898. 
7. 2 P R 1898 Rev. lR Ibid. . 
8. 80 P. R. 1919. 14. 1 and 2 P.R. 1898 Rev. 
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ed by sale, gift or u8ufructuary mortgage to a person other 
than the landlC'rd that person shall, in respect of the land in 
which th ~ right subsists, have the same rights, and be 
subject to the same liabilities, as the tenant to whom before 
the transfer the right belonged, had ahd was subject to. 

NOTES. 

The interest of a mortgagee can be DO greatElr and- lasts no. 
longer than that of the mortgag-or (occupancy ten~nt) from whom 
it is derived. If the mortgagor's interest comes wholly to· an end 
by reaso'n of his death withollt heirs, the mortgagee's interest 
ceases with it and the landlord is entitled to possession of the land 
mortgaged even if ~he mortgage is made with the proprietor's· 
knowledge Or is afterwards assented to by him. 1 A subseqnen~ 
occupation of the mortgagee, however. Long it may be, could onl.V' 
be regarded as that of a tenant-at-will.2 Mere length of time does 
not create an.v right as such right Cf\n only be created in one of 
the ways described in Tenancy Act. 3 .. _ 
Subletting. 

S. 58. ,(1) A tenant having a right of occupancy in land 
may, subject to the provisions of this Act and to the condl
tions of any written contract between him and his landlord, 
~ublet the 1and or any part thereof for any term not exceed
lDg seven years. 

(t) A person to whom land is sublet by a tenant 
having a right of occupancy therein shall. in respect of that 
land, and so far 'as regards the landlord, ·be, jointly with 
the tenant, subject to all tbe liabilities of the tenant under 
this Act. . 

NOTES. 

Scope.-The provision in S. 58 putting the sub-tenant in the 
. 8am~ position, so far as regards the landlord, as the tenant, is a 

spectal provision in a special unactment and has no application tf) 
the ·{)rdmary law ?f landlord and tenant .4 . 

- Sub-lease. - A sub-lease under this section will only endure 
so long as the tenancy last!!. 5 A subletting by an occupancy 
tenant operates to create privity of contract as landlord and tenant 
between the land-holder and sub-ttmant. 'l'herefore a court 
ordering the sub-tenant's ejectment is bound to award him com· 
pellsation for improvement effected by him. 6 

1. 79 P.R.1878 (Fol. 6 P.R. 1901). 
~. 8 P.R. 1905 Rev.=61 P.L.R. 

1906 
S, 61 P.L,R. 1906. 

• 
4. 14 P. R. 1898. 
5 .79 P. R. 1878. 
6, 1 P.W R 1916. Rev.=3i I. C. 

248. 
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Detemination of tenanCy: duty of the tenant.-Upon tbe deter
mination of tenancy it is the duty of the tenant to simply yield 
up peaceabltl and complete possession of the premisE'S devised to 
him. This duty is not discharged by merely going out of posses
sion unless he 'restores possession to his landlord and if he has 
underlet the whole or any portion of the premises, he will be liable 
for a breach of the obligation, if his sub-tenant refuses or nE'glects' 
to give up possession when the term ends.1 ' 

Transfer of right of occupancy under any section of the Act by 
exchange. 

S. 58·A. (1) Any tenant with a right of 'occupancy 
may, with the consent of his landlord, transfer his 'land to 
all the members of a Co-uperative Society for the c)nsolida

. tion of holdings of which both he aQd his landlord are 

. members and obtain from them any other la.rid in ex-
change. ' 

(~) Notwithstanding anything contained in this Act' 
or any other enactment in. force, any land obtained in ex
change in pursuallce of the provisions of sub-section. (1) 
shall be deemed to be subject to the same right of occupancy 
as the land given for it in exchange. 

NOTES. 

Same right of occupancy etc.-But for the possession that the 
rights of the tenant in the land acquired in exchange would be ~f 
a piece with his original rights, it could possibly be held that hIS 
rights in such land fell under Section 8 instead of S~ction [) or 6 
as the case may be. To guard against such a contingency which 
would have worked hardship on the tenant it has been specifically 
provided that there will be no change ill. the nature of rights by 
virtue of exchange. 

SUCCESSION. 

Succe.~sion to 1'ight of occupancy. 

S. 59. (1) When a tena.nt having a' _ right of 
occupancy in any land dies, the right shall devolve~ 

«(.) on his male lineal descendants, if any, in 
the male line of descent, and, . 

(b) failiv,g such descendants, on his widow. if 
any, until she dies or re-marries or abandons 

--------: - '. 
1. 14 P R. 1898 
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- the land or is under the provision of this 
Act ejected therefrom, and, 

(c) failing-such descendants and widow, or, if the 
deceased tenant le£t a widow, then when her 
interest terminates. under clause (b) of·' this 
sub-section, on his male collateral relatives 
in the line of descent from the common an
cestor of the deceased tenant and' those 

. relatives: .~. 

Provided, with respect to clause (c) of this sub- sec
tion, that the common ancestor occupied the land. 

ExpTanation.-For the purpose of clause (c), land ob
tained in exchange by the deceased t~nant or any of 
hi~ pI edece~sors in interest in pursuance of the provisions 
of su b-section (1) of Section M-A shall be deemed to 
have been occupied by the common ancestor.if the land 
given for it in exchange was occupied bf him. 

(2) As -among descendants and collateral relatives 
claiming under sub-section (1), the . right shall, subject 
to the provisions of that sub-section, devolve as if it were 
land left by th~ deceased in the village in which the 
land subject to the right is situate. 

(ll) When the widow of a deceased tenant succeeds 
to a right of occupancy, she shall not transfer the 
right by sale, gift or mortga.ge or by sub-lease for a 
term exceeding one year. 

(4) If the deceased tenant has left no Buch per~ons 
as are -mentioned in suo-section (1) on whom his rIght 
of occupancy may devolve under that Bub.section, the 
right shall be extinguished. 

- NOTES. 

Scope and application-Section 59 is conclusive. ou the 
question of succession to the occupancy tenancy.l In other words 
succession to an occupancy tenancy is governed by the 
provisions of this' section and not by custom applicable to the 
parties or by their personallaw.2 But the section does not apply to 
muqarraridar tenants whose position is superior to that of occu-. 
pancy tenants: and approaches to that of a sub-proprietor; his' 
right devolves according to the law applicable to the parties 
as if it were a proprietary right.3 The provisions as embodied 

1. 10 Lah 510 1909 02 P. R. 1906; 
2. 3 Lah L. J. ~ 50 P.R. 1910; 74 

P.\V.R. 1910; P.R. 1910; 97 P.R. 3.).Q P.R. 1906 Rev 
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in this section may be overridden by an agreement valid accord· 
ing to the proyisions of Sections 111 aud 112 of the Act.1 But 
mere statements of custom in wajib-ul-arz will not override the 
provisions of this section.2 The rules laid doVl n in this section 
are much more restricted in their scopp than Ihosa of Hindu, 
¥uhammadan: or Customary Law.3 It iSi however, to be remem
bered that the section is coufined to matters of succession only 
and does not touch tenant's power of alienation.4 Therefore an 
alienatiou by an occupancy tenant intedering with the normal 
succession under the s~ccession is not forbidden. A tenant may, 
therefore defeat succession by m.aking an alienation in favour of 
-the landlord or a stranger in accordance with the rules laid down 
in the Act, subject of course to the right of his heirs and co11ate
rals to object to such alienation on grounds outside the Act.S 
The section does not deal with the rights of rever:sioners and it 
has been held that it has no bearing whatever on the question 
of the power of alienation by occupancy tenant or of the right 
of an heir to control the actual holder.6 On the death of the alienor 

. an occupancy tenant, tho landlord cannot' under the section claim 
_ the holding where.there is a reversioner entitled to succepd.7 

Agreements.-This section gives way to an agreement if any, 
with respect to suceession to-. the right of occupancy.8 The 
parties can by a written agreement eithl r prior or subsequent to 
1871 settle. on a law of succession different from the succession 
prescribed in the Act fortha provisions of Sections 111 and 112 of 
Act govern thosa of Section 59.9 But a person who rests his cas a 
upon an agreement overriding statutory rules of succession all 
embodied in this section must show that the language of the 
agreement is .clear and that intention is unmistakable.10 An 
entry made in the recl)rd of rights prior to 1871 providing rules 
of succession to land in which a right of occupancy subsists is an 
agreement enforceable under the provisions of Sections 111 and 
112 of the Act, notwithstanding anything contained ill the Section. 
11Butwhere an entry in the wajib-ul-arz did not amount to an 
agreement but simply an expre!lsion of opinion as to the course 
of succossion to be followed, the provisions of the section were 
held not to be overriden by the said 8utry.12 Iii a later ruling 
also it has bean held that an entry in the wajib-ul-arz containing 
rules of Iluccession at variance with the statutory rules is iusuffi:' 
cient to establish an agreement between landlord alld tenant as to 

1. I 1 ah. LT p. 31; no P.R. 1907 6. 6 P.R 1917=il9I.C 96. 
=76 P L R. 1909; 1'8 P W.R. 1907. '1 38 P.R. 11109 =60 P W R. 1907 
See also 47 P.R. US77; 64 P.R. 1877 -1 I.C. 70~. 
108 P.R lS"II; 1,22. 116 P.". 1882,. 8. 1 Lah L.T. p. 3119 P.R. 1917. 
1:'>5 P. R.1889; 20 P. R 18P6 O. 130 P R. l! 07=76 P.L.R. 1903 

2 ! 7 P.R. 1909=166P W R H09,.. See also 17 P.R. um. 64P R. 1881 
10 P.L.R. 1910=4 I.C. 861: ·-108 P.B. 1881 1,22, 116 P.R. 18iU. 

R. 15 P. R. 1914 B. 1E8fll..20 P.\(. 1826 
4. 97 P.L R. 1911,..11 P.W R.191l 10 19 P.J:t. 1417 (145 P.R. 1890.' 

.81 (\ 869 6 P.R. 1917=39 I.C. 96 70 P.L. R. 1913 Ref to) 
110 I C.725 '" 11. 98 P.W.Il. 1907. -

_ 5. 97 P.L. • 1911 1~. 130 P,R. 1 07 • 76 P.L.&. 1903 
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succession to occupancy rights, such an entry simply amounting to 
an expression of opinion that the succession is to follow a par
ticular course. 1 'l'herefore in a dispute between a. - landlord and 
a collateral of a deceased occupancy tenant, where tJ:leir common. . 
ancestor had ~ot occupied the land, the provisions or Section .59 
were held to defeat the collaterals inspite of an entry in the 
wajib·ul-arz as to a contrary custom.2 A collateral. of a de 
ceased occupancy tenant who bases his claim. to succeed to his 
tenancy upon an agreement must prova it in one of the three fol-'" 
lowing ways: - (I) he must produce a document which contains 
·the terms agreed upon between the parties j (2) he may· put 
forward an entry made before the 1st November 18/1 and a.Gtest:
ed by the proper officer in the record of the Regular Settlement 
sanctioned by the Local Government, or (3) he may roly on. an 
entry in a record of rights made after the above mentiolled date 
or an entry in an annual rec~rd prePl1-red under the provisions of 
the Punjab Land Revenue Act, 1887. An entry which comes 
under (2) is by law deemed to be an agreement and nothing 
beyond its mere production is required, }Vhile the entry coming 
under (3) does not proprio vigol·e amount to an agreement and 
the party relying upon it has to prove that it em bJdies the 
term.s of an agrel"ment between the parties.3 An agreement in 
the settlement records to the effect that if a tenant. -dies, then his 
descendants ~aulad) or if he dies sonless his co11aterals (karabatian) 

.. will be entitled to cultivate the land as an occupancy- tenant 
is to ~e deemed an agreement modifying the rules as to succes.
sion. But a mere clause in the wajib-ul-arz to the effect that 
"baad /narne tnuzaria tnau1"/.(,si ke, uska beta ya karabti ka.~ht 
karega" does uotamount to an agreement within the meaning 
of Section 111 of the Act such as would confer on the nephew of 
the deceased tenant a right of suceession.4 In the absence of lI.n 
express intention to the contrary sgreements recorded in a settle~ 
ment record are not"int.ended to take effect after the expiry of the 
period of settlement.S For purposes of Section 112 of the Act 
a wajib-ul-arz of revised settlement alone is to be considered.6 
But it has been held that a right acquired by a plaintiff under an 
~gr(lement in the old wajill.ul-arz cannot be effected' by anything 

. ~n the new wrtjib-ul-are which does not even pu.rpott to operate re
t~ospectively and which was drawn up at a time when the plain-
11ft was a ininor alld altogether ignorant of its cOlltents.7 

Joint tenancy: survivorship.-In a maurusi holding held by 
. more than one person jointly, on the death of any one of them, 

1. 16 P. B. 1915. 21 P.W.R. 1915=261. C. 404 (97 
2. 97 P.R 1909. P.R 1909=166 P.WR.1909=W 
3. 64 P.L.R. 1915=16 PR· .. 1915= PL.R.1910; 212 P.W R. 1913-

26 LC 404=21 P.W R .1915. 22 P. R. 1914=339 P.L B. 1913 .. 
4.' 185 P.W.R. 1913; See also 130 Fall) .... 

P.R 1907 ... 76 P.L R. 1908; 16 P.6 2·~ P R. 1914=212 P.W.R. i913 
. B.1915; 97 P.L.R 1909. =339 P.i...R. 1913 • 
. 5 16 P.R. 1915=64 .p.L~a.1915= 7. 87 P.B. 1S9l. 
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his rights pass by survivorship to others.1 Section 59 deals 
only with the question of succession and does not affect the 
ordinary rule of survivorship between joint tenants. Th~ right 
of landlord fo claim extinction of an occupar1cy right where 
there are joint tenants does not arise Oil the death Qf One of them 
as they collectively constitute a sin$le tenant and the right con
tinues to exist in the survivor or survivors.2 Joint tenancy accord
ing to the Punjab custom is not the same as the estate known as 
joint tenancy in English law. As regards the landlord, joint tenants 
of a holding, even though it was not held by their common ancestor 
are to be regarded as single tenant and as long as anyone of them 
or the descendants of any of .them survive, the landlord callnot 
claim the shar~ of ~ny tenant when the line has died out.3 There 
is ~o warrant in the Punjab Tenancy Act for drawing a distinc
tion between a joint tenancy and tenancy in common for purposes 
of Section 59. Therefore the. rule of survivorship will apply 
not only in case of a joint tenan<;lY but also where a tenancy 
is a tendncy in common. In other words the rule of survivorship 
applies equally to cases in which the tenants hold the 
occupancy tenancy in well defined shares as to those in 
which their shares are not specified.4 The following passage by 
Tek Chand, J. in 11 Lah. 427 F. B. is worth perusal. "It Sbems to 
me" observed his lordship "that this rule (of survivorship) is equally 
applicable to an occupancy tenure. where there is unity of tenancy 
with a plurality of parties possessing well defined shares. As 
stated already, the, Punjab Tenancy Act does not contain any 
thing to the contrary. In the case of such an' occupancy 
tenancy (as in that of. ordinary tenancies) the share of the 
deceased co-tellant will-first go to his own heirs and on his line 
becoming extinct, it will pass to the surviving co-tenant, the only 
difference being that in determining who the heirs of the deceased 
co-tenant in the former case are, the provisions of Section -1'>9 (1) 
and (2) Tenancy Act will have to be brone ill mind according to 
which succession is limited to the male lineal descendants and the 
widow of the deceased, and to such of his collateral relatives 
as are descended from a CJmmon ance~tor who had occupied the 
land." , A was the landlord o~ the holding of which B, C, and D 
were occllpancy tenants. The-shares of B, C and D were specified 
an~ it was admitted that they were not members of a joint Hindu 
family, nor were they joint tenants in the sonse in which that 
expression is used in English law. On the line of D becoming 
extiuct (i. e. there beillg no person in existence w,ho was entitled 

1. G P.R. 1917 Rev=5 P Vi R. 1»17 
Rev.==421,C. B7i SoP.W.B.lS18= 
45 1.C. 574; 6 P it. 11102=11 P.L,B. 
1903; 9 P. R. 18(41; 1011 P. R. 1894; 
4 P.B. 188086 P.R. 1870; 06 P B. 
1!:!6S· ]f0 P B. 1~2. 

2. 6 P.R. 1902=11 P.L.R 11103; 
95 P.W,R 1918=4510. 574; See 

also 100 P,R.1908. 
S . 5 Lah. L.J . 381=78 I C. 370 
4. 11 Lah. 427 F B (100 P.R. 

1908; 60 10 51S; 60 1C. 862; ]926 
Lah 338 overruled; 109 P.R.lS9! 

. F.B. appr). 98 I.C. f71i 73 I C. 
B70; H 29 Lah. 74; 451 C. 574 
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to succeed to D under Section 59 (1) Tenan~y Act) the question 
arose whether D's share in the holding passed bo survivorship to 
the other occupancy tenant Band C or did it lapse to the landlord 
A. The majority of the judges constituting .the Full Btmch in 
11 Lah. 427 held that D's share in the holding passed to Band C 
and did not lapse to the landlord A. 

The fact that the occupancy tenants are recorded as having 
defined shares in the tenalJcy does not make any difference and 
does Dot affect the rights of survivorship.1 If two persons bur 
an occupancy holding jointly in equil.l shares and cultivate It 
partly in common and partly sepa.rately, there being no actual 
partition of their shares, the tenancy in such a case is joint and 
on the death without heirs of one of the tenants, his share -would 
devolve on' the other tenant or his heirs and not on the 
landlord,2 There is a right of survivorship in case of co-widows as 
well. In Case where two widows wer,e joint tenants of an un
divided holding Rnd one died the survivor was held entitled to occu
pancy rights in the whole.3 It must however be remembered that 
the principle of survivorship among joint tenants of an occup.ancy 
holding cannot be applied to t.he case of an heir either lineal or 
cl)llateral, claiming a share in ancestral holding which has fallen 
in on the death of onA of the tenants, even though the deceased 
WaR jointin cultivation with some of the family other than the 
claimant who was separate and. in such case !:Iection 59 would 
have the f:111 operation knd the rights of the parties must be decid
ed with reference to that provision of law."4 

SUB-.8ECTION (1). 
Shan devolve.-The expression "shall devolve" means that 

the succession whenever it opens must take place in the order 
specified in the section. But it does not mean that a succession 
will neC'essarily open. The section does not create an absolute 
indefeasible right of succes.sion in the persons named therein.5 

Male lineal descendants.-The words "mille line!!.l descendants" 
include the !Ions of the tenants and sons of such sons without 
limit and where the personalll1.w of the tenants permits adoption, 
the word sons as above used includes adopted sons.6 ' 

. A formally adopted son under Hindu La,\", , is a male 
Imeal descendant of his adoptive father within the meaning 
of Section' [)~ (1) (a) and i!l entitled to s,ucceed to the hold
ing of the Iatter.7 Similarly an adopt.ed son under custom 
where custom sanctions such an adoption (and the adoption 
has the full effect of a fprmal adoption under Hintlu La w) in a ·male 
lineal descendant under"he clause 8 Consequently it has beeu 

'l.9!,) P.W.R. 1918=45 I C. 1174. =8 I C. 869 
2 6 P.R 1917 Rev -5 P.W.R. 1917 6 117 I C. 902, 

Rev .... 42 I,e 87 7. 2 P R 1913=30 P. W. R. l!HS= 
3. 9 P R 1891 Rev ; 71 P.L.R. 1913=191.0.; 40 F B.i 6 
t. ' 109 P R 1894 (55 P. B. IS9r' P.W R. 1921; 69 P. R. 1879, c.f 40 

over-ruled) , • • P.R. 1894 •• 
5: 11 P.W.a. 1911=97 P.L~R 1911 8. 88 p~ R )912. f34 P.R.1883. 
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held t,hat a person belonging to the districts of the old Delhi 
territory, whose adoption though prohibited by Hindu law, is valid 
under custom which gives such an adoption, the full effect of a 
formal adopt.iohuuder -Hindu law can be regarded as a male lineal 
descendant within the meaning of this section. I 

But a mere customary adoption or appointment of an heir 
does not fall within this section.2 An illegitimate son of a 
deceased Rajpuf is not a male lineal descendant of his putative 
father within this section and cannot succeed to the occupancy 
tenancy left by the deceased.3 A daughter's son though adopted 
as a son is not a male lineal descendant as such an adoption is not 
sanctioned by Hindu, Law.4 But in case of non-agricultural 
Banias of Delhi it was held that the adoption of sister',s son being 
va~id according to custom, the adopted son could succeed to the 
occupancy tenancy.5 A khanadamad is not a male lineal dAscen
dant 6 Where the question of adoption}s in dispute the onus 
is.on the claimant to establish his status as adopted son.7 Where 
in adoption is proved to have tabn place in a community in 
which customary appointment of an heir is unknown, the pre
sumption is that adoption is a formal one and the adopted
son is a male lineal descendant as contemplated by this 
section.8 A posthumous son is a male liueal descendant and the 
landlord is not entitled to possession.9 

Widow of predeceased 50n.- Under Section 59 Tenancy Act 
a widow of predeceased son has no status. 1 0 

Chela . .....;;A chela is not a male lineal descendant in the male 
line of descent of his guru, within the meaning of this section 
and is not therefore entitled to succeed to occupancy holding 
which is the personal property of the deceased guru. 1 I But 
where occupancy rights belong to a religious institution the chela 
of thl:l last incumbent who hall bel.o'Ome ma-hant of the institution 
elltitled to succeed to him in his representative capacity as head 
of such iustitution.12 

Clause 4 widow.-A widow succeeds to a life interest only 
and hl:ll" powers have been hedged in by sub-section (3). There
fore an lIlienation of occupancy land by the widow or a deceased 
tenant succeeding to a right of occupancy is absolutely void. 13 
'l'he right of a widow arises only on failure of the male lineal de
scendants of the decea~edoccupitncy teuant. \Vhere a posthumous 
son is born to the dec,eased, his male lineal descendants fail 

1. 11 Lah. 481 F B. 6. UP R. 1885 
2 2PR. 1913=30 P,WR.19'R~ t.6'p,.WR.J921' 

191.C.40=71 PL.R. 1913: 43 P.R. R. wid 
189;) F.B; 34 P.R. 1883; 5 P.R. 9. 3 P R.lS01 Rev-ltO P.L.&. 
1913 Rev ... 200 P. L. R 19J3-5 1901 
P. W. R. 1913=-19 I C. 54i. 10. 10 Lah 510 

s. 15 P.R J914: ... 001 P.L.R. 1913= 
20 I.C 755-203~P.W.R. 1913 

4. 22 P.R 1898 
6. sa P.R. 1912. 

11. 2l! PR.1896 F.B •• 
12. 2 P.R. 1907 Rev. See also 22 p. ' 

R. 1896 FB. 
18. 54 P L R. 1911-195 P.W.R.19ll 

-9 I.C. sa!} 
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temporarily only Bnd .the widow's right -endures only so long 
as that failure OCCurs. On the birth of a son the widow's limited 
intel'tlst ceases and the purchaser of the occupancy 'rights . from 
he~ is liable to be evicted by the p~sthumousson.l . 

Abandonment by widow.-To constitute abandonment of 
occupancy holding within the meaning. of this clause there 
must be not only relinquishment of possessioI\ but also absance 
of anim". revertendi.2 A gift pure and simple, unaccompanied 
by any other act or omission cannot be regarded either relinquish
ment under Section 38 or abandonment under the present clause:3 
Abandonment like ejectment, terminates the right of ·the widow 
aod the right of occ~pancy at once devolves upon the next 
claimant. At the very moment the widow completes the period 
required to bring Section 38 of the Act into !>peration she ceases 
to be the tenant having the right of occupancy by operation of 
the present clau.se.4 . 

Clause (c) Termination of widow's interest.-If & widow 
succeeding to a light of occupancy abandons the right by non
cultivation undtlr Section 38 of the Act,·the right at once devolves 
on the collaterals.S 

Gurbhais.- GUI'bhais or fellowdtsciples of & Sanyasi faqir 
have been hel·! to be male collateral relations for, though the 
Sa'l1yasis do not. marry, & disciple' succeeds his guru as & sOn 
succeeds his father, there is. a relationship of analogous charac· 
ter.6 

Collaterals' right to contest.-Unless a plaintiff. can provethl\t 
the land was occupied by the common ancestor he has no l~cu. 
standi to contest an alienation by the widow of an occupancy 
tenant because he is not an 'heir and is no better position than 
any stra:Jger even though he be -a collateral of her deceased 
hURband :.80 far as he is concerned the consent or otherwise of 
landlord is immaterial.7 

Common ancestor o~cupied the land. -'Vhere an occupancy 
tenant dies without leaving male lineal descendants and collater
als claim to succeed u aglloinst the laudlord they must show that 
common ancestor of themselves and of; the deceased occupied the 
land.S The expression" occupied the land" has been advisedly 
u&ad by the l~isla.tu~e without qualitication. The only question 
to be ~etElrmined is ~he ·simple fact whether a given person had 
occ.upled the la~d ":lth,out further question as to the character ill 
whlCh he occuplei It. rh9 expression therefore does not necessari
ly mean occupied as an. occupancy tenant. Even an occupation 
as a tenant-at-will' is . quite enough.9 The word· occupation 

. 1. a P.R. 1901=110 P.L.R. 1901 
2. 44 PR 19l7=1 P.W.R, 19l7 .. 61 

P L R. 19L7=-89 I C. 163 . a. Ibid. . 
4 200 P.L 8.1935=2 P B 1914 Rev 

-261.C 8:;4, 

6 Ibid. 
6. 82 P R. 1883 c f. 22 P.R. 1825 
1. 3 Lah. L J. 8. . 
8. 21 P.WR )916=16 P.B.1915=-

64 P.L It. 1916 -26 IC. 404. 
D. 88 P.R. 1883; 47 P.R. 1~ 
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means actual occupation and doe's not cover anocoupation by 
implication of law.1 

Occupation: presumption.-If the father of a deceased tenant 
has admittedly been in possession for about 50 years, the presump
tion, is that the deceased tenant's grandfather had been in 
possession of the property.2 'Vhen possession of land ill traced 
a long way- 'back through generations, the presumption is that, 
that the last person whose occupation is proved got the land 
from his father unless it is shown that he got it in some other way, 
the onus of pro,ving which lies on the person making this allega
tion. It is the, most natural way of getting the occupancy of 
land.3 When a piece of land is owned at the time of first settlement 
jointly by persons 'who are brothers or cousins, the persumption 
in the absence of any indication that the land was self-acquired 
property of the owners, is that Jt was originally, lleld by their 
common ancestor.4 Such a presumption however can b6 suitably 
carried back to more than one generation.S 

SUB-SECTION (2). 

The sub-section means to lay down a rule of'succession among 
descendants, and collaterals claiming under the previous sub-section 
and the expression 'as if it were land,' appears to have been used 
for the sake of brevity.6 It is onl.1 qua the landlord that the right 
of occupancy tenants can as a matter of distinction- from other 
permanent rights in land be said to be created by situate. When 
questions of inheritance and the like arise tQ respect of occupancy 
tenants infer se, such questions are not distiguishable in kind from 
those that arise in respect of proprietary rights to which ordinary 
agricultural cnstom be applicable.7 Consequently it has beeu held 

-that S. 59 (~) lets in custom in case of succession to occupancy hold
ing 8 Though'S. 59 governs succession to occupancy rights as 
against'landlord, the rights of collaterals inter se would be governed 
by the tribal or the village 'custom that may be relevant. 'l'hus 
the collaterals whole blood may by custom exclude collaterals of 
half blood.9 

SUB-SEOTION (3). 

Alienation by widow.-This sub-section was e'Ilacted in the 
interests not of the landlord but of reversioners; and the wording 
of S. 60 does not involve the couclm;ion that a transfer in contra
vention of the pl'eceding sections, if Dot made void by tho landlord, 
is of D,,:cessity valid. to Thu~ a tran~fer, by a. widow, of occupancy 

1. 100 P.R. 1908 
2. JOI P R. 1908-4 I. C. 691 (56 

P. R. 1!l06 6'l P.R. 1882 Bef) 
9. IF! P.R 1876 ' 
4. 1930 Lo.h j 793 Ill) P.L.R. 11118 
6. 86 P.L R. 191!:lj to P.R. 18'13 
6. , E9 P B. 1898 F. B. per Chs,.tterji, 

J. p. 811 . ' 
7. Fl9 P R. 1898 F.B. per Gordou. 

Walker J 
8, 1925 I.ah. 6!l9 
9. 192; Lah. 227 

.. 
10. 6 P.~. 1913 Iev.-l20 PL.R. 

"1914-22 I. C. 660. 
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rights in favour of the landlords, involves a breach of statutory 
law, contravening the provisions of this clause and should not be 
r~cognised by a Revenue Officer. 1 A mortgage of occupancy rights 
by a widow whether or not for necessity was held by the Chief. 
Court to be void even if it received the assent of the landlord.2 
Similarly a sale of occupancy land by the widow of a deceased 
tenant succeeding to a right of occupancy is absolutely void.3 
A reversionary heir therefere is ,entitled to take possession of 
the land without payment, on th'3 death of the widow.4 Even an 
entry in the wajib-u:"arz to the effect that occupancy tenant has 
the power of sale (ikhtiyur farokht maurusiyat ka hai) does not 
enable the widow of a deceased tenant to mortgage her rights of 
occupancy, although in the case of the occupancy tonant; himself 

. such power of sale would include the . lessor power of mortgage.5 
There is however Bome aut110rity for the opposite view that 
this sub-stlctionhas nothing to do with control of alienations of 
occupancy rights by reversioners and that it only 'de:lls with the 
relationship between a landlord and tenant and with the-alienations 
which a lannlord can avoid i.e., which are avoidable at the instance 
of the landlord.6 But it is open to a reversioner to show that he 
can control an alienatoil by a widow under custom. Consequently it 
has been held that the mere fact that a landlord has consentod to any 
alienation by an occupancy tenant does not bind the .reversioners 
if they have a right to contest it under customary law, that is 
if they are able to prove that, if the land had been ancestral land 
they coulJ ha vo contested the alien&.tion 7 . 

But an alienation by a widow as against the landlord is not 
void but only voidable.S Thus possession of a donee of a right of 
occupancy from the widow of a deceased occupancy tenant does not 
blcome a~verse to the landlord from the date of donee's obtaining 
possession in pursuance of the gift but from the date of the 
widow's death.9 In a case by the landlord for avuiding a transfer 
by widow It reversioner cannot claim to be added as a plaintiff. 1 0 
A reversiolier·s remedy, in case the landlord takes no action 
is, to have the alienation by a widow cancelled by a civil court or if 
the widow is out of possession, to'suethe transferee for possession 
on the ground of widow's abandonment. 11 But if the landlord hILS 
by a suit ill Revenue Court got possession against the transferee and 
the widow makes no effort to regain possession, he can sue the. 
landlord for the possession on the ground of widow's abandonment12 

1. 6 P.R. 19la Rev=120 P. L.R. 1917. 
1914=:J2 Ie 660. 7 61 I· C 38. 

2 50 P.L R. 1913=26 P.W R. 8. 44 P B. 1911=1 P W.K 1917= 
1913-181.C 623. 69 P.R. 1000 51 PL.B H1l7=39 L C. 163 a 
39 P B. 189". See also 86 P.W. R. P.K 1910 Bev. . 
19011 ... 4 Ie 62649 PL.B 1904. 9. 44 P.R. 1917=61 P.L.B. 1917--

. S. 64 P L.R. 1911=19" P W R. 1 P.W R 1917=39I.C. 163. 
11111-9 10.839 10 S P R 1910 Rev.=6 I C.912 •. 

4. 60. P.L B 1913=26 P. W. R. 11. Ibid 
1~13=18 I C. 82:$ 12. 3 P.R. \1910 Rev -6'1.C. 94q (4 

5. 3'J P.B.. 18!l8 Diss in 130 I.C. 517 F.R 190') overruled 89 P.R. 1898. 
6. 130 LC. 51744 P.R. 1911. 6 P B. 81 P R. 1996 nef) 
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Sub-lease for a term exceeding one year.-The legislature in 
allowing a su~-lease on~y for one y~ar did not intend to lay down 
that a sub-lease exceedIng that penod would be void during the 
lifetime of the widow, but the object of the provisions in S. 60 of 
the Act is, that a sub-lease for one year would be binding botb 
upon the reversioner and the landiord even if the widow died 
before the expiry of the period. 1 

SUB-SECTIO~ (4). 

. Extinction of occupancy rights.-The donee of an occupancy 
holding with the cousent of the landlord becomes a tenant· of the 
landlor~ alid on his line becoming extinct the holding is extinguish
ed in l"andlord's favour and does not revert to the donor. The 
rule that land reverts to the douor's family on the extinction of 
the donee's line does not apply to Section 59 of the Act. The 
rule affects only the lines of the donor and donee and cannot 
prejudice the rights of a third party.2 On 'the death without 
heirs of a tenant his right of occupancy is extinguished and the. 
landlord is entitled to recover possession of the holding without 
paying off the mortgage debt.3 

IRREGULAR TRANSlfERS. 

Irregular transfer of right of occupancy. 
S. 60. Any transfer made of a right of occupancy 

in contravention of the foregoing provisions of this 
Chapter shall be voidable at the instance of the land
lord. 

NOTES. 

Landlord.-Reading Section 53 with this section, the t.erm 
landlord may mean under this section all or IOome or' only one of 
the owners according to the circumstances and with due regard 
to equitable considerations 4 The alienation of a right of occupan
cy by a tenant to one of several la!ldlords does not bind the 
other landlords whose consent is not obtained. They are entitled 
to contest such aliena.'ions as being invalid by reason of their hav
ing been effected without their previous consent.5 If 'one of the 
landlords, consents t) an alienation by theoccupancy tenant, 
tho transaction qlta his sha.re -is non-voidable even by his 
repre!!cntatives apart from the customary law.6 

Scope of Section-Section 60 goverlls the prOvlSJOns of 
Section 59 (3) s.) that if the widow alienates property the aliena
tion is voidable at the landlorrl's instance,7 

1. 44 P.R. 1917=51 P.L.R. 1917-
391.0 163=1 P.W!R. 1917. 

2. 113 P.R 1913 .. 3 PoL R. 1913 
=198 P.W.B. 1913=~0 10.771. 

S 6 P.R. 1901( Rev.=36 P L.B. 
1901. 

4 65 P B. 1894. (Ref. Il P.R. 1890; 

2 R.R. U9Q Rev; 7 P.R. 1905 Rev. 
5. 7 P.R, 1905 Rev; 66 P.W.H. 

1917,68 P.L.R.ISOfi; 35 P.R. 1893 
92 P R. 1887. 

6. ] 927 Lah. 135. 
7. 130 I. C. 517. 



VOIDABLE TRANSFER 97 

This section only deals with the- relative powers of tenant arid· 
landlord only, there being not the smallest suggestion of the 
rights of reversioners.1 Transfers under Section 59 '(3) and 
Chapter V are voidable at the instance of the landlord under 
this section and the landlord should bring a suit in a Revenue 
Court under Section 77 (h) of the Act.2 But the wording ·of the 
section does not involve the conclusion that a transfer in contra
vention of the preceding sections, if not made void by the land
lord is of ne.!!essity valid.3 The section does not help the land
lord who seeks not to avoid the transfer but to maintain it in his 
favour and defend it against a pre-emptor.4 

Plea of irregular transfer: whether a tenant can raise·it.':"-A 
tenant effecting a transfer has no power to plead want of consent 
by the landlord. Thus in a suit for possession of land, theoccut 
pancy rights ill which, had bl:len sold, if; was held that the defendan
ven~or could not dispute the validity of his own sale on the ground 
of his landlord's right to the first offer cf the land &'lld.5 

Voidable. This section declares a transfer not in accord
ance with the provision of the Act to be a transaction voidable 
at the option of· the landlord. Where, therefore, the landlord 
exercises his option successfully the transaction becomes alto
gether void.6 A will by an occupancy tenant of his occupanc! 
rights being in contravention of the provisions of S. 59 IS 
governed by this section and is therefore, voidable at the instan.ce 
of the landlord.7 A saJe of occupancy rights in contravention ~f 
S. 53 or S. 66 of the Act is voidable by the landlord under thIS 
s~ction. 8 Where occupancy tenant under S. 6 ~ortgaged ?is 
rIghts to the dl:llendants and after his death WIthout heIrS, 
plaintiff-landlord entered 'into possession and sued fOr a declar
tory decree that the land had reverted to him free of mortgage, 
it was held that plnintiff to succeed in his suit, would have to 
prove that the transfer 'was in contravention of the Act or is 
voi?9 If on the death of an occupancy. tenant, the landlo;d 
claIms possession of the holding from the defendant. who IS 
adopted S:>n of the tenant and also donee with possession since a 
n.umber of years, the landlord is entitled to treat the occupa~cy 
rIghts as. having lapsed on the deat,h of the defendant's adf>ptl ve 
father, If the tenant in possession merely claims tiUe as a~ 
adopted son. But if he derives his title from a gift transfer 
under Section 53, and not from inheritance under S.59 and the gift 
is not set aside by the la~dlords within· the period of limitation, 
the transaction ce'ases to be a voidable one, inasmuch as a gift is 
not analogous to a mortgage and even if it be admitted that an 

I. 6 P.R 1917=39 I C. 116, 1917. 
2. s P.R. 1910=6 1.0 9 ill. 6. 17 P.R. 1893 F.B. 
3. 6 pOR. 1913=120 P.R. 1'l14=22- 7. 97 P.L.R. 1911=11 P.W.R 

I.e 660 1911==8 I.e 869 . 
. 4

6
, 3360 P.R 1912=1!3 I. C. 28. 8. 6 P.R. ~97; 11 P.R. 1895 F.B. 
. !'.R 1881. See also 88 P.R. . 9. 8~ P.R. 1894 .. 
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lteirless occupancy tenant possesses only a life interest, the 
alienee under a transfer, which is not voidable at the suit of any' 
reversioner and which has ceased to be voidable at the suit of the 
laudlord, steps, "as provided expressly in Section 57 and generally 
in Section 4. (7) of the Act, into the shoes of the occupancy 
tenant. 1 

Acquiescence of landlord,-The principle of acquiescence is 
applicable to unauthorised alienations of tenancies under Section 5, 
no less to those of tenancies nnder Sections 6 and 8.2- When a 
landlord is fully aware. that the occnpancy t~nll.nthas transferred 
his right of occupancy without having previously obtained the· 
consent 'of that landlord in writing, nnless that landlord SUI:lS 

within a reasonable time to cancel the viodable transfer, his 
acquies cence may be inferred.3 As to what period constitutes 
a reasonable time must depend on the circumstances of each case.4 
In some cases it might be two years, in some three or more.S 
Any how a delay of 5 years or more certainly under ordinary 
circumstance will amount to acquiescence.6 But from a lapse 
0.£ 15 months only it was held that no acquiescence could be 
implied.7 If a landlord with full knowledge of the facts inten
t.iona11y acts in such a manner as to affirm the transfer, he cannot 
afterwards disaffirm it.8 Acquiescence mav be presumed by 
aoceptance of rent by the landlord or his representative for more 
than one harvest from the alienees.9 Where a sale took place by a 
l'egistered deed in 1899, in the presence. of the landlord's agent, 
and at any rate the mutation was eflected in public and rents paid 
by the vendee tenants after that were accepted by the landIOl'd, 
it was held that acquiescence in the sale was imlpied by this 
action of the landlords and their suit to set aside the sale failed. 1 0 

Unauthorised alienation forfeiture of tenancy,--There is 
nothing in the law which renders th.e interest of an occupancy 
tenant liable to forfeiture merely by reasan of an unauthori~ed 
alienation of the tenancy. 11 It is now a well established proposi
tion of law that a tenant has a right to recover possession from the 
landlord on the alienation being declared void.12 

In fact in a suit for possession by the landlord against the 
tenant <alienor) and the ali:lUees, the proper decree to make is 

1. 5 P R. 1'113 Rev. (43 P.R. 1895; 
91 P R. 1894 Ref 79 P.R. 1878; 
8 P.R. 1908 Rev Dist). 

2. 8 P.". 1901 Rev. (I) 2 P.R. 
1898 Ref. Dist 44 P.L R 1908 

R. 1 P R. 1893 See Y. P.R 1898 
Rev 8 P.R. 1904 Rev. 

4. 1 P.R. 1898 Rev. 
6. Ibid. .\. 
6. 147 P. R. 1872; 8~ P.R. 188:3. 

7. 3 P.R.. 1907 Rev.=4 p.w.a. 
1907 Rev. -44 P.L.R. 1903 

8 16L P R. 1893; 100 P. R. 1897; 20 
P. R 1889. 

9. 1 P.R. 1898. 
10. 8 PR.IQ04. 

• 11. 54 P.R. 1884. 
12. 81 P.L.R 1911=1 P.ll. 1911 

Rev.=2 P.W.R. 1911 Rev=S I.C. 
~a . . 
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that the plaintiff (the landlord) be given possession against the 
alienor only. I Landlord is competent to· sue for possession 
against a third perEon and recover possession from him,2 though 
in his turn he is liable to restore !possession to the tenant when 
he claims it.3 If an occupancy tenant mortgages his holding to a 
third person and then dies leaving no heir who can succeed him, 
under Section 59 t,he tenanc.v becomes extinct and the landlord 
can reconr possession without payment of mortgage debt.4 

Alienations by occupancy tenants and reversioners' rights.
Ancestr..t.l occupancy l~d>l are on the same footing as' ance3tral 
proprietary land. Therefore an alienation of ancestral occupanoy 
lands in favour of persons other thsnthe landlord is liable to 
be contested by' the reversioners.5 Custom empowers a rever
sioner to CO:ltest an alienation of occupancy rights by a tena£l.t 
in favour of a stranger even though s!.lch alienation be assented 
to by the landlord.6 -

A collaternl of an occupancy tenant can sue for a declaration 
that a certain alienation of occupancy rights will not bind his 
reversionary interests if it is proved that the common ancestor 
held the land and he is competent to maintain such a sllit in case 
of proprietary land.7 

A reversioner may exercise this right even after the aliena
tion has been successfully challenged by the landlord.S But an 
alienation by a tens nt of self-acquired or non-ancestral tenancy 
cannot be avoided' by the heirs of the ,tenant.9 An alienation of 
occupancy right whether by way of sale or ml'rtgage effected 
in favour of the landlord cannot be impugned by the reversioners 
on the score of want of consideratipn and necessity. I 0 It makes 
no difference whether tha alienatien is in favonr of one or some 
of the lands only or In favour of all. 1 I An occupancy tenant is_ 
competent to surrender his tenancy to the proprietor even ·gratis 
subject to no condition of consent by his heirs.12 

. Landlords' right to object to_ validity of transaction by Way 
of defence in Civil suit.-It had once been held by the Chief Court 
of the Punjab that it was ojJen to a defendant landlord in answer 
to a suit by the transferee of a tenant's right that the transfer 
was made in violation of the conditions of Sect.ion 53 of the 
Act 13 But later on a Pull Bench of the same court laid down 

1. 6 P.H. 1893. 
2 55 P.R. 111'1!!. 
3. 1 P.R. HIll lIev=31 P.L.R. 

1911=2 P.W.R 1911 Rev.==S I.C. 
73ft . 

4. 79 P.R. 187S. See also 32 P.R. 
1912. . 

5. 52. P.L.ll. 1911=201 P.W.R. 
1911=9 I.C. 292; 69 P. R. 1900; (89 
P.R 1899 F. B. Fol) 

6. 69 P.R 1900. See also 71 P.R. 
1893; 88 P.R 1895;~12 P.R. 1901; 

16 P R. 1906, 86 P.W.R. 1909; 52 
P.L.R 1911. . 
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that a civil court was debarred by Section 77 of the Act from 
taking cognizance of such an objection, and the only way in which 
the landlord could make the voidable transfer actually void, is by 
a suit in the Revenue Court; until he had brought snch a suit 
successfully his plea could only be that the trJ!.nsfer was voidable 
and this wonl~ be no real answer to the, suit.1 ,No phia raised 
by a defendant, in reply to a civil claim, can be entertamed 
or taken cognisance of bya civil court (even incidbntally), if that 
plea relates. to any mattllrin respect of which such defendant 
would be entitled to bring a suit in a, Revenue Coart and such 
pleas must be entirely ignored by a civil court even though they 
go to the very root of the case.2' . ' 

~imitation-The period of imitation for bringing a, suit 
to vOld a.:vodable transfer of occupancy rights is 6 years from 
the date on which the cause vf action arises, i.e. the date on which 
the right to sue accrues.] Similarly it has been held that limit
ation for a suit by a landlord to dispossess a person to whom 
occupancy rights have been sold is six years from the date, of the 
sale under Art. 120 of the Limitation Act and that Art. 144 of 
that Act has no application to such 1\ silit.4 

But in a recent ruling reported as 1928 Lah L. J. p.38 it has 
been held that a lim,itation for a suit by a landlord for posses~ion 
of occupancy holdin'g against an alienee from .a childless WIdow 
is 12 years from the death of the widow. But it is respectfully 
submitted that the correctness of this case is open to doubt. 

1. 11 P. R 1895 F. B. See !l.1so9B 
P R 18'14. 

2. 76 P.R. 190fl '11 P.R 1895;. 2 , 
P.R. 1907 Foll) 

S. 135 P.R. 1888; 1! P.R, 1898 Bev; 
'1 P. R 190o·Bev. 

4. 1 P. R. 1!HS R~v. (3 P.R. 1910 
Rev Dist which had ~eld that 
limitation in such a suit was 12 
years under Art 144. of the 
Limitation Act.) 



'.CHAPTERVI. 

IMPROVEMENTS AND COMPENSATION. 

IMPROVEMENTS BY LANDLORDS. 

Improvement by landlords in tenancies of occupancy tenants. 

s. 61. (1) Without the previous permission of the 
Collector a landlord shall not make an improvemen(on the 
tenancy of a tenant having a right of occupancy. 

(2) If a landlord d9sires to make suoh an improve
ment he may apply to the uollector for permission to 
make it, and the Collector shall, before making an order on 
the application, hear the objection, if ·any, of the tenant. 

(3) On maki~g an order on an application under sub
seclion (2) the ,Collector shall be guidt'd by such rules 
if any, as the Local Government may make in this behalf. 

Enhancement of rent in conside~ation of an improvement made by 
a 7andlord on the tenancy of an or.cupancy tenant. 

~. 62. (Ii When a landlord has, with the permisRion 
mentIOned in the last foregoing section, made an improve
ment on the tenancy of a tenant having a right of occupancy 
he may apply to the Collector for an enhancement of tile 
rent of the tenant. _ 

. (z), 'If the tenant is a tenant to whom, Section 20 
applies, the Oollector sha1i enhance his rent to the share 
or rates, or with reference to the rent in gross, as the case 
may b&, paid by tenants, having a similar right of occupan
cy, for land of a sllnilar description and with similar 
advanatages . 

(3) If the tenant is a tenant to who~' section 52 
applies, the Collector sh ill enhance his rent to such amOUD 
as the tenant w()uld be liable to PlY under Uhat secti·JQ if the 
land revenue were reassessed. . 
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. ( 4) When the improvemen t Ceases to. exist, the 
Collector may, on the application of the tenant,. rdduce 
the tenant's reni- . 

(a) in the case of a. tenant to whom sub-section (t) 
applies to the share or rates, or with reference 
to the rent in gross, as the' case may be,' paid 
by tenants, having a similar righi.of occupancy. 
for land of a similar description and with similar 
advantage, and -

(li) in the case of a tenant to whom suh-section (3) 
applies to such an amount as t.he tenant would be 
liable to pay if the land-revenue were re-assess
ed. 

(5) Sections 25 and 26 shall be construed as apply
ing to an application under this section, and a suit shall 
not lie in any Court for any purpose' for which an applica
tion might be made under this section. 

IMPROVEMENTS BY TEN ANTS. 

Title of o(,cupancy tenant to mak,- iml)1'01'ements. 

s. 63. A tenant h~ving a right of occupancy is en
titled to make improvements on his tenancy: 

NOTES. 

Under thil1 section a tenant having a right of occupancy is 
entitled to make improvements on his tenancy, and according tc. 
the definition given in Section 4(19) of the Act, 1mprovement, 
includes the planting of trees. 1 Even an entry in any record c.f 
rights providing that a landlord may prevent a tenant from making 
or eject him fOl' making such improvements on his tenancy, as he is 
entitled to make nnder this Act, of that a tenant ejented from his 
tenancy shall not be entitled to comp~nsation for improvements or 
for disturballce in any case in which he would under this Act be 
entitled to compensation therefor sha.ll be void to that e:dent2 

Title ofienants flot having right of occupancy to make imp1'ol'e-
tn('nt.s, 

S. 64, (I) A tenant not having a right of occuplncy 
may make improvements on his tenancy with the assent 
of his landlord, 

1 4 P.W.R. 1908 Rev. 2. See Section lOS infra. 
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(2) If at any time the question arises whether or not 
the landlord assented to the making (.f an improvement by 
a tenant not having a right of occupancy, the assent may be 
inferred from circumstances. . 

I;"prolJements made be/ore commenl!ement of this Act. 

S. U. Improvements made by a tenant before the 
commencement -of this Act shall be deemed to have been 
made in acc.)rdance with this Act, unl"ijS in the case of a 
tenant not having a right of occupancy it is shown that 
the improvement was JDade in contra venti m ofa written 
agreement between him and his landlord. 

NOTES . 

. If a well is constructed before the commencement of the present 
Act, Rtenant would be entitled to compensation for improvements 

. under this section unless he has acted in contravention of a writen 
agreement between him and the landlord.! 

Improvements begun in anticipation of ejectment. 

S. 66. A tenant ejected in execution of a decree, or 
in pursuance of a notice 'Jf ejectment, shall not be entitled 
to compensation for any improvement begun by him after 
tbe institution of the suit, or service of the notice, which 
resulted in his ejectment. 

Tender of lease for twenty years to tenallt to be a bar to right to 
compensati on. 

S. 67. If a l"ndlord tenders to a tenant a lease of his 
tenancy for a term of not less than twenty years from the 
date of the tender at the rent then paid by the tenant, or at 
such other rent as may be agreed on, the tender, if accepted 
by the tenant, shall bar any claim by him to c6mpensation 
in respect of improvements previou$ly made.ou the ten
ancy. . 

NOTES 

. A tenant is not entitled.to compensation where the landlord 
has tendered 20 years' lease under this section or where the tenant 
has had the bene tit of the improvement for sO long a time that the 
estimate of"the compensation is reduced to nothing.2 .' 

. 
1. a P .. R. ,1898 Rev. 2. 'J P.R. 1902- Rev. 
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Liability to pa,y compensation lor improvements to tenant on eject
ment or on enhancement of his rent. 

S. 68. Subject to the foregoing provisions of this 
chapter, a tenant who has made lion improvement on _his 
tenancy in accordance wi th this Act shall not- be ejected, 
and the rent payable by him, ~hall not be enhanced, until 
he lias received compensatiori: for the improvement . 

. NOTES. 

Construction.--This section is imperative and lays down without 
qualification the rule that when a tenant bas made an improvement 
on his tenancy in accordance with the Act, his rent shall not be en
hanced until he has recieved compensation for the improvement, 
the only exceptions being; (1) where tile landlord has tendered a 
years' lease under S. 67; or (2) where with reference-to S. 72 (e) the 
tenant has had the benefit of the improvement for so long a 
time that the estimate of compensaton i5 reduced to nothing.1 
Thore'is not a word in either S. 68 or S. 70 to show that it, is the 
intention of Legislature that the compensation "should only be 
awarded when enhacement is granted in consequence of an im
provement,2 

Compensation.-Compensation for improvement only includes 
the cost of the actual improvements and not money spent unnece~s
arily on supposed or alleged improvements.3 Where a well (the 
aIla'1;ed improvement) wat~red other land besides that which the 
defendant occupied as tenant to the plaintiff, it was held that the 
assessment of compensation should have reference only to the 
proportionate benefit that plantiff's land derived from the well and 
should not btl measured by the expense of making the wel1.4 
Money value of a tenant's labour in reclaiming waste lands may 
be given as compensation, but damages cannot be awarded as c()m
pensation.5 

Compensation on ejectment or enhancement of rent-See notes 
under S. 40. beading 'Grounds for contesting notice' and also con
sult 9 .. 6 P. R. 1881. 18 P. R. 1883; 136 C, P. R. 1883 a.nd 61 P.R. 
1883. 

A decre~ for cnhanc-em~nt of rent cannot be passed unless t.he 
tenant bas been paid compensation for the improvements effected 
by him on the tenancy.6 

1. 7 P.R. 1902 Uev.=15P.L.R. 
·1903. 

2. I'R 1902 Rev.lp. 16. 
3. 1 P.R 1872. 

4. Ibid. 
5. R5 P.R. 1877. 

6. 61 P R. 1893, 7 P,R, 1902 Rev. 
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COMPENSATION FOR DISTURBANCE OF CLEARING 
TENANTS. 

Compensation lor disturbance of clearing tenants. 

S. 69. (1) A tenant who. has cleared and brought 
under cultivation waste land in which he has not a. right of 
occupancy shall, if ejected from that land, be entitled to. 
receive from the landlord as compensation· for disturbance 
in addition to any compensation for improvements, a sum 
to be determined by a Revenue Court or Revenue Officer 
in accordance with the merits of the case, but n)t exceed
ing five years' rent of the land: 

Provided that a tenant wh:> is a joint owner of land 
to which this section applies shall not be entitled to com
pensation for disturbance on ejectment from the land or . any 
part thereof. . . . 

(2) If rent has· been paid for land by division 01' 

appraisement of the produce, or by rates ·fixed with refe
rence to the nature of the crops grown, or if no. ren~, or no 
rent other than the land revenue of the land and the rates 
and cesses chargeable thereon, has been paid therefor, the 
compensation may be co:nputed as if double the amount of 
the land revenue of the land were the annual rent thera
of. 

NOTES. 

Scale of compensation.-The scale Df cDmpensatiDn as laid 
down in S. 69 is the maximum and the sum to. be awarded in each 
case is to be determind according to. the merits of the case.1 . In 
estimating the compensation to be awarded for any improvements, 
the Revenue Officers should act upon the principles laid down by S .. 
72, Tenancy Act. 2 Under the principle of the proviso to S. 69 of 
the Act compensation for disturbance or ejectment 'should not be 
given, but the case of improvements is quite distinct.3 

PROCEDURE IN ·DET,~RMINING COMPENSATiON. 

Determination ofcompen!ation by Revenue Court. 

S. 70. (1) In every suit by a tenant to c;)ntest his 

1. Fin circillar No. 17, para 11, 
p.68. 

2. 9 P R. 1','l)2 nev. 
U. Ibid. • 
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liability to ejectment or by a land lord to eject a tenant or 
to enhance his rent. the Court shall direct the' tenant to 
file a statement of his claim, if any, ·to compensation for 
improvements' or for disturbance and of the grounds there
of. 

(2) If the Court decrees the ejectment of the tenant 
or the enhancement of his rent, it shall determine the 
amount of 'compens'ation, if any. due. to the tenant, and 
shall btlly execution of the decree until the landlord pays 
into Court that amount less any arrears of rtnt or costs 
proved to the satisfaction of the Court to be due to him 
from the tenant. 

NOTES 

, Compensation, determination of.--The question of compen
sation should be decided in the suit, whether for ejectment by the 
landlord or to contest the notice of ejectment by the tenant and 
,should not be left over for future settlement. 1 The court has no 
power to ask the tenant to pay court-fee for improvements claimed 
but is bound to determine the amount in the suit to contest the 
notice of ejectment. 2 Failure to deciuethis question would 
amount to a material irregularity justifying revision. 3 In f&.ct a 
court hearing a suit relating to ejectment is bound to invite a 
tenant to state his claim to compensation and if his ejectment is 
decreed, then to deal finally with that claim. 4 But the question of 
compensation is not to be determined where no notice of ejectment 
has been served. 5 

Ejectment of tenant.--A landlord can proceed in ejectment 
against that pers.on a.lone whose name has been recorded in the 
revenue papers for along time as a sole tenant and from whom'alone 
he has been collecting rent, without hunting about for any o~e 
who may have some claims as co-heir to the holding.6 

DetErmination of compensation by Revenue O/fice'J's. 

S. 71. In either of the following cases, namely, 

(a) when a notice has been served on a tenant under 
Section 4.4, 

(b) when a notice of ejectment has beep served on 
a tt:nant under Section 45 and the tenant has 

1. 13 P.R. 1890 Rev.j 4 P W.R. 
1915. 

2. 4 P.W.R. 1915 Rev.=30 I.C. 
848., . 

S. lfo26 Lah. L.T. Sij .. P.W.R. 
1915 Rev.=30 I (!), 848; 13, P.R. 

1890; 40 P B. 1981 Rev i 6 P.R. 
1892 Rev 

4~ F C. No. 17 pal'a 6\ 01. IV. 
5 9 P. R 1890. 
S. b3 L C. 264. 
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not instituted a suit to contest his 'lhbiiity 
to he ejected, . .'. 

the tenant may apply to the Revenue Officer having 
authority to order his ejectment under Section 44 or Sec
tion 45, as the case may be, to determine the amount 
of . compensation due to him for improvements or for 
disturbance, or for both, and the Revenue Officer shall 
determine the amount, if any, accordingly and stay the 
ejPctment of the tenant unfil the landlord pays to the 
Revenue Officer the amount. so determinen 1ess any arrears 
of rent or coats proved to the satisfaction of . the ReTenue 
Olllcer to be· dlle to the landlord from the tenant. 

Matters to be regarded in • assessment ofcompensatio'll for improve
ments. 

5. 12 .• In estimating the compensation t? be a1!ard
ed under t hlB Chapter to a tenant for an· ImprQVement 
the Court or Revenue Officer shall have regard to-

(a) the amount by wbich the value or the produce 
of the tenanr.y, or the value of that produce, 
is increased by the improvement; 

(b) the condition of· the improvement and·.the pro
bable duration of its effect; ; 

(c) the labour and capital required for the making 
of Buch an improvement; 

(d) any reduction or remission of rent or .other 
advantage allowed to the tenant by the land
lord in consideration of the improvement; 
·and 

(e) in the case of reclamation, or of the conversi<)D 
of unirrigated into irrigated land, ',the length 
of time during which· the tenant has had the 
benefit of the impr·ovement. 

NOTES. 

Scope.--While S. 68 renders it imperative that an occupancy 
tenant who has -made improvements to his tenancy, prior to a suit 
for enhan@ement of rent, should receive compensation for'such 
improvements prior to any' enhancement which may be decreed 
taking eff.ect,·SectioJl 72 prescribes certain mat.~rs which have to be 
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considered in determining- the amouut of that compensation and 
the same mattf.rs have to be considered in determining the compen
sation which it is equally imperativ~.· to award to au improving 
tenant who is' to be ejectod.1 

Compensation. measure of. An occupancy tenant" should re
ceive in re!'pect of improvements made such a sum as will, in spite 
of the enhancement of his rent enable him to recoup hi ilself com
pletely for his capital expenditure~ plus interest thereon. incurred 
on the improvements in the same'time as he would have so rJcouped 
himself, had such enhancement not been allowed. The compen
sation need by no means always eq nal the initial capital cost of 
improvements. All that is necessary is that the tenant I'houl t be 
properly and equitably COIDlkllsated which in the case of enhance
ment means that he should not be placed, as a result of the en
hancement in a worse position for fully recouping himself with
in a reasonable Mriod for capital expenditure incurred than he 

. was prior to the enhancement.2 In allowing compensation to 
tenants for wells sunk by them, the Revenue Oourts should lease 
their decisions on entries in naqsha clwbat and not on reports of 
engineers for it is well known that the estimates prepared by 
engineers are frequently incorrect.3 Where there is no entry in res
pect of certain wells in naqsha chabhat, it is right to refer to entries 
in respect to other wens. 4 . 

Form of compensation. 

S. 73 .• (1) The compensation shall be made by 
payment, in money, unless the parties agree that it be 
made in whole or in -part by the grant of a beneficial 
lease of land or in some other way. 

• (2) If the parties so agree, the Court or Revenue 
Officer shall make an order accordingly. 

RELIEF IN OASE OF EJEOTMENT BEFORE DETERMI- -
NATION OF OOMPENSATION. 

Relief in case of ejectment before determination of compensation. 

S. 74. (1) If from any cause the amount of com
pensation payable to a t,enant-

, 
(a) under this Chapter for improvements or distur· 

bance; or 

1. 11 Lah. LT. 1926. 
2. Ibid. ,. 

3. 1924 Lah. L. T p. 20 •. 
4. Ibid. 
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(b) under Section 49 for the value of uncut or un~ 
gathered crops Of the preparation of land for 
sowing; ... 

has not been determined before the tenant-is ejected, the 
ejectment shalf not be invalidated by reason d the iJmiss~on 
but the Court or Revenue Officer which decreed or who 
ordered the ejectmet may, on application made by the 
tenant within one year from the date· of . the ejectment, 
correct the omission by making in ,favour cf the tenant 
an order for the payment to him by the landlord of such 
compensation as the' Court or officer may determine the 
tenant to be entitled to. 

(2) An order made under sub-section (1) may be 
executed in the same manner as a degree for money may 
be executed by a. R~venue Court. 

NOTES~ 

Compensation.-Even if a tenant has been ejected in execu
tion uf a decree of ejectment, the court exe~uting the decree is 
bound to award compensation· for improvment.1 A court hal!l no 
power to ask a tenant to pay court-fee on compensation for im;. 
provments claimed by him. but is bound to determine the :amount 
in the suit to contest a notice of ejectment.2 

1. 1 P.W.B. 1916 Rev. 2. 4 p.w.a. 1915 Rev; 



CHAPTER Vlt 

JURISDICTION AND, PROCEDURE. 

JURISDICTION. 

Ret'enue Officers. 

S. 75. (1) There shall be the same. clasges .of 
Revenue Officers under this Act as up.der the Punjab Land 
Revenue Act, 1887, and, in the absence of any order of 
the Local Government to the contrary, a Revenue Officer of 
any class having jurisdiction wit.hin any local limits under 
that Act shall be a Revt'nue Officer of the flame cla'Js hav
ing 'jurisdiction within the same local limits under this 
Act. 

(2) The expressions "Collector" and" Financial 
Commissioner" ha.ve the same meaning in this Act as lU 

the Punjab ~and Revenue Act, 18M7. 

Applications and proceedings cognizable by Re'l)en1Ie Officers. 

S. '76. (1) The following applications and proceed
ings shall be disposed of by Revenne Officers as such, a.nd 
no Court shall take cognizance of any dispute or 'matter 
with respect to which any such application or proceeding 
might be made or had :-

First Group. 

(oJ proceedings under Section 27 for the. adjustment of 
rent expressed in terms of the land revenue; 

(a a) . proceedings under Section 27-A for the adjust
ment of rents of occupancy tenants in the Attock 
District. 

(b) proceedings relating to the remission and suspen
sion of rents under Section 30; . 

(c) applications under Section 43 for t.he ejectment 
of a tenant against whom a decr~ for all arrear 
of rent in respect of his tenancy has been passed 
and refuains unsatisfied '; 
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(d) applications under Section 45, sub-sections (5), 
for the ejectment of a tenant on whom a notice 
of ejectment has been served and who has not 
instituted a suit to contest his liability to be 
ejected bllt has Claimed compensation under 
Section 71 ;. 

(e) applications under Section 53 or Section 51: f!->r the 
fixing of the value. of a right oE ocoupancy; 

.(/) applications under Section 53 or Section 54 by 
landlords for pOl-session of land, the right of 
occupancy in which h.ls become extinct; 

(.q) proceeding!! under Chapter VI with respect to 
the award of compensation for improvements or 
dillturbance ; 

Second Group. 

(h) applications under Section 17 with respect to the 
- division or appraisement of produce; 

(i) applications under section 45; sub-section (6), for, 
the ejectment of a tenant on whom a notice of 
ejectment has been served and who has not in
stituted a suit to contest his liability to be eject
ed and has not claimed compensation under 
Section 11 ; 

(j) applications for the determination-

(i) under Section 4:9 of the. rent payable for land: 
occupied by crops uncut or ungathered at the 
time of an order being made· for the eject 
·ment of' a tenant, or 

(ii) under Section 49 or Section 14 of the value of 
such crops or of the sum payable' to the ten
ant for labour and capital' exp.e~ded by him in
preparing".1and for sowing;~; 

Third Group. 

(R) applications under Section 31 by tenants to deposit 
rent; I 
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(l) applications under Section 36 for service of notice 
of relinquishment i 

(m) applications under Section 43 for service of notice 
of ejectment i 

(n) applications under Section 53 or Section 54 
service of notice of intended transfer or of 
tended foreclosure or other enforcement 
lien. 

for 
m
of 

. (2) Except as otherwise provided 'by any rule made 
by the Financial Commissioner in this behalf,-

(a) a Collector' or an Asistant Collector of the first 
grade may dispose of any of the applications and 
proceedings mdntioned in sub-section (1) j 

(b) an Assistant Collector of the second grade, not 
being a N aib-l'ahsildar, may dispose of any of 
the applications mentioned in the second; and 

(c) a Naib-Tahsildar, when invested with the pow
ers of an Assistant Collector of ths second 
grade, may dispose of any of the applications 
mentioned in the third group of that sub
section. 

Revenue Oourts and suits cognizable by them. 

S. 77. (I) When a Revenue Officer is exercising 
jurisdiction with respect to any such suit as is described in 
sub-section (3), or with respect ~to an appeal or other pro
ceeding arising out of any such suit, he shall be called a 
Revenue Court. . , 

(2) There. shall be the same classes of Revenue 
Courts as of RevenU8 Officer under this Act, and, in the 
absence ·of a.ny. order of t~e Local Government to the con
trary, a ReveJ?ne O~cer of any class having jurisdiction 
'within any locallimits.under this Act 'shall be a RE:venue 
Court of the same 'clalls having jurisdiction within the same 
local limits .... 

(3)" . The following suits shall be instituted in and 
heard and determined by Revenue Courts, and lilO -... other 
caurts shall take cognizance of any dispute . or matter with
respect to which a"ny suit might be instituted :-
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IN A CIVIL COURT 

Provided that-
. 

(1) Where in a suit cogniza.ble by and instituted in a 
Civil Oourt it becomes necessary to decide any matter which 
can under this sub-section be heard and determined only by 
a Revenue Court, the Civil Court shall endorse upon the 
plaint the nature of the matter for decision and the parti cu
JarR required by Order VII, rule 10, Civil Precedure Oode, 
an,i return the plaint for presentation to the Collector; 

(ll) On the plaint being presented to the Collector, 
the Collector shall proceed tn hear and determine the suit 
where the value thereof exceeds Rs. 1,Oi)U or the matter in
volved is of the nature mentioned in t::lection 77 (3), First_ 
Group, of the Punjab Tenancy Act, 1887, and .in other 
cases may send the puit to an Assistant Collector of the first 

- grade for d~cision. 
First Group. 

(a) suits between landlord and tenant for enhance
ment or reductIOn of rent under Section 2-1 ; 

(b) suits between~ landlord and tenant for addition 
to or- abatement of relit under section z8, or for 
commutation of rent; 

(c) euits under Section 34 for the determination of 
rent pr other sumon the expiration Qf the term 
of an assessment of land-iev~nue ; 
and suits relating to the -rent to- 1:.epaid under 
a mortgage made in accordance with form (c) as 
prescribed by Section 6 of the Punjab- Alienation 
of Land Act 190iJ 'j . 

. ' .' S·e~~m~· (jroup~ . --.. : 

(d)" suits by -~ t~nan(to' ;staQlis-ha.:·claimto·" ~ , right 
of occupancy, or by landlord to prove. that a 
tenant ha~ not such a right; ~"- -- . 

• I • .~ 

(e) suits by a landlord to eject a lenant; , 
r - ~ - • 

• (') suits hy a tenant under Section 45 to contest 
lia.bility~to ejectment" , when notice of ejectment 
h as been served; 
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(g) Buits by a tenant under Section flO for recovery 
of possession or occupancy, or fur compensation, 
or f<;>r both; 

(h) suits by a landlord to set aside ·a. transfer made 
of a right of occupancy, or to dispossess a person 
to whom such a transfer ha:l been made. or for 
both purpos.es'; 

(i) any other suit between landlord and tenant arising 
'Out of the lease or conditions on which a tenancy 
is held; . 

(j) Buit for sums payable on account of 'village ce:!ses 
or village expenses ; 

(k) suits by a co-sharer in an estate or holding for a 
share of the profits thereof or for a settlement 
of accounts; 

(l) suits for the recovery of (lver-payments of rent 
or land revenue or of any other demand for which 
a suit lies in a Revenue Oourt under this sub
section; 

(m) suits relating to' the emolument of kanungos, 
zaildars, inamdars or village officerd. 

(n) 

Third Group. 
. \ 

SUlts by a landlord for arrears of rent ··or the 
money equivalent of rent, or for sums ·recover

~ able under Section 14 ; 

(o}suits by a landowner to recover moneys claimed 
. ,as "due for the enjoyment of rights in or over 

:land or in water, includiog rights of irrigation, 
... rights t>ver fisheries, rights of pasturage and 

forest rights ; 

(p) suits for sums payable on account of land-revenue 
. or of any other demand recoverable as an arrear 

of land-revenue under any enactment for the 
time being in force, and by a superior landowner 
for othe~ sums due to him as lIuch .. 
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IN A CIVIL COURT 

(4) Excepts as otherwise provided by any rule made 
by the Financial Commissioner in this behalf, 

(a) a Collector may hear and determine any of the 
suits mentioned in .sub-section (3); 

(b) 'an Assi;Jtant ~llector of the first g.rade may hear 
and determine any of the suits mentioned in the 

. second and third groups of that Bub-seotion, and, 
if he has by name been 'specially empowered in 
tbiil behalI"by the Local. Government, any of the 
suits mentioned in the first group; and 

(c) an Assi1tant Collector of the second grade may 
hear and determine any of the suits mentioned 
in the third group. 

NOTES. 

Scope.-S. 77 (3) not only .. provides that the suits of which a 
list is given must be instituted in and heard and determined 
by Revenue Courts, but also that no other court shall take 
cognizance of any dispute or. matter with respect to which any 
Slich suit might be instituted. 1 But the sub-section since it 
ousts the jurisdiction of civil courts .must be strictly.construed.2 
'!'he Civil Courts have plenary j Ilrisdiction and their juris
diction in any particular matter cannot be regarded as ousted 
unless the legislature has in unmistakable language taken awlJ,y 
that jurisdiction. 3 The broad general principle is that jurisdic
tion of Ci viI' Courts is only ousted in regard to such classes of 
cases as are clearly actually covered by the precise terms of one 
or other of the classes of the section or which are cleady in sub
stance indentical with the cla!'ses covered by the clauses of that 
Section though d:ffering in form.4 

Jurisdiction, determination of.-As a general .principle of law 
the jurisdiction of a court in which a suit is instituted is to be 
determind by referellce to the allegations contained in the plaint 
supplemented in sume instances by statements made b}'- .the plain
tiff . in the course of pleadings and in this -.connection the 
pleas of the defendant are immateriaI.5 Bu~ by yirllla :of proviso 
to Section 77 (3), a plea raised by the defelldant may o~st . juris
diction of the Civil Courts in a suit which is initially cognizable 
by such courts on the allegatiolJs i,9 made in the plaint. 6 Thus 
it ha!! been laid. down that where in a suit for possession on the 

1 96 f· It. 1894; 11 P. R. 1895 5. 45 P.R. 1907; 43 P. R. 1917; 24-
2. 1213 P. R. 1!l06; 9 Lah. 38 F. B j P.R. 1!lU7; 152 P. W. R. 1!l11. 

4!l J C. 1. f54· 6 1191.0 721; 9'Lah 38 F.B.i 94 
S. 76 P. R. 1909 F. B" I.0.5U.. . 
4. 3'3 P. R. 1908 F.B. 
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allegation of defendant's trespass, it becomes necessary on the plea of 
the defendant that he-is an occupancy tenant, to adjudicate as to 
the states of the defendant as occupancy tel.lant, the jurisdiction 
of the Civil Oourt is 0" sted.l In considering the allegations in the 
plaint purposes of determining jurisdiction no regard should be 
had to the possibility of the plaintiff having mis-stated the facts.2 

Jurisdiction of Civil or Revenu~ !ourt.-It has been clearly 
laid down by.the Ohief Oourt of th~ Punjab that there is no found
ation for the idea that the suits brought under the SpecificR"elief 
Act are ipso facto entertainable by Oivil Courts only. On the con
trary where a suit falls within the purview of any clause of 
Section 77 (0) of the Act that suit must be heard by a Ravenue 
Court, ~hether or not so far as the form of the suit or the parti
cular remedy payed for, is concerned. the suit also falls within· 
the purview of any section of the Specific Relief Act.3 A Reve
nue Court is not competent to go behind the decision of a Civil 
CI)Urt and to re-open matters alrearly decided by competent ju
dicial authority. The Revenue Courts should always accept a civil 
decree and act upon it, it being not their busine5s to enquiro 
whether it is right or wrong.4 

The decree of a Revnue Court when it lacks juri"diction is a 
nullity and should, therefore, be disregarded. Not being a. decree 
by a court of competent jurisdiction, it can neither operate as res 
judicata nor:will the plaintiff be barred by rulas of estoppel from 
bringing a suit in a. Civil Court as provisions of Section 11i) of 
t.he Evidence Act do not apply to his case. A suit for a declara
tion by a person entered in the revenue papers as a tenant-at-will 
under the defendants that he was the owner of the land in res
pect of whtch notice of ejectment had been served on him and that 
the relation of landlord and tenant did not exist between plain
tiff aud the defendants is maintainable·in a civil court, even after 
the dismissa.l of the suit brought in a Revenue Court to contest 
notice of ejectment.!) 

In cases under the Punjab -Tenancy Act, the que·stion of 
jurisdiction is often an extremely complicated and difficult one. 
It is botter for the court in matters of doubt, unless part\es 
insist, to rroceed with the case and give a decree as a decree so 
given, if subsequently held by the High Court to have been 
given by a court without jurisdiction, can be registered as a decree 

1. 94 I 0 514. 
2. 43 P 8.1917. 
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of the corresponding court on the revenue side.1 In such cases 
no possible harm is done by the Civil Court tryin~ the suit be
cause under Section 100 of the Act, the High Coart 6an always 
order the decre& to be recorded as a decree of whatever court 
was in its opinin competent to try it. Therefore unless the parties 
raise the question of jurisdiction in cases under this Act, and unless 
the point is absolutely settled by r'ulings of the High Court, the 
Ci viI Court should proceed and try to dispose of the suit.2 

Any dispute or matter.-Under S. 77 (3) a civil court is ' 
(/pbarred from taking c1gnizance not only of a suit but also of any 
dispute or matter within which a s.uit might have been instituted 
in a Revenue Court.3 

Proviso.-The intention of the Legi~lature in enacting th~ 
proviso was to depart from the general rule where by the allega
tions in a plaint primarily determine jurisdiction Ronj are to be 
looked to in order to ascertain the nature of the suit. . The suit, the 
proviso seeks to affect, is one tha.t is prima facie within the juris
diction of the ci viI 60urt in which it has been instituted and there
fore obviously refers to a suit which would ordinarily be triable by 
the civil ('ourt !Lnd provides that if in the course of the trial of that 
suit it becomes necessary to decide any matter which can under 
this sub-section be heard and determined by a Revenue Court alone, 
.the Civil Court shall decline to' proceed further and deal with t.he 
suit (not the matter alone) in the manner laid down.4 Where after 
having entertained a suit of civil nature, the Civil Court reaches a 
point in the trial of which it holds that the plaintiff is a tenant and 
i~ sumg as !>uch, the proviso takes effect and makes it incumbent 011 
the court to return the plaint for -prosentation to the collector. 5 A 
SHit by a tenant to establish a claim to a right of occupancy or bya 
landlord to prove that a tenant has not such a right is exclusively 
triable by a Revenue Court and having regard to the proviso to "S. 
77 a Civil Court has no jurisdiction to decide that the tenants had 
a subsisting right of occupancy. 6 A Civil Court can entertain a 
suit Qrought by a party ill respect of an occupancy holding under 
~lause (d) or (g) of S. 77 (3) uuder certain condition; i. e.~when·it 
Involves a matter of status 01' a point of law such as 1"1~s-judicata 
or any other similar matter. But whell such matters have:' been 
determined and it becomes necessary to decide .~ llny . matter which 
under S. 77 (3) can only be heard and determined by a. Revenue 
Court, the Civil Court must act under the first proviso.7.7 ).A·suit 
brol'lght by a perli0D: who has been dispossessed from his tenancy 

1. 192~ ~&h. 908. 
2. 1928 Lah 8~5. 
B. 76 P. R. lllOD F. B. 
4. 9 Lah. 39 F. B. 

5. 1922 Lab. 173. 
. 6. 3 La.h 84: III P. R. 1916; .68 P. 

L. R,.1918. 
7. 123 I. C.27CQ; 9 Lah. sa F. B. 
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after a notice issued to h;ffi under S. 43 of the Act and who has 
been unsuccessful in a suit under S. 45 to contest his liability to 
ejectment, for possession of the land from which he has been eject
ed on the ground that he had a right of occupancy therein, is not 
barred by S. 77 (3) (d) of the act. and a Civil Court has jurisdiction 
to try such a sJlit. But if in such a suit it becomes necessary to 
decide any matter which can under Section 77 l3) of the Act be 
heard and decided only by a ,Revenue Court, the Civil Court 
should endoree upon the plaint the nature of thl:l matter for decision 
and the particulars requirtld by Order VII, Rule 10, of the Code 

• of Civil Procedure and return the plaint for presentation to the 
Oollector, 1 It must be remembered that the proviso doe,s not 
take away the power of the High Court of directing the ,decree 
of a subordinate Civil Court to be registered as a, decree of a 
Revenue Court under Section '100 of the Act.2 

Matter • ......,The word ma.tter has been designedly used in proviso 
(1) to Section 77 (3/ of the Punjab 'i'euancy Act in contra
Jistiction to, suit and it is iutl:lnded through a suit as laid may 
be within the jurisdiction of a Civil Court, if the pleadings 'raisa 
any matter involving an issue wh~ch it becomes necessary to 
decide and the decision of which necessitates an encroachment on 
the jurisdiction of Revenue.courts, the whole suit and not just the 
matter bas to be referred to Revenue Courts for decision. 3 

Objection as' to jurisdiction, time for.-An objection as to 
jurisdict;on, if it be plLtent on the face of the recod, can be taken 
at any stage of the htigation. 4 -

Res judicata -'i'he decision of a Revenue Court fln the ques
tion of title is not res judicata in a civil suit. 'fherefore a Civil 
Court has jurisdiction to declare that a plaintiff has acquired pro
prietary title in th9 land notwithstanding that a. Revenue Court 
has ah'eady held the plaiutiff a tenant of the defendant.5 There 
c~nnot be the least doubt that Revenue Courts are not competent to 
go behind the decision of Civil Courts and to reopen matters 'already 
decided by a compl)tent judicialauthoxity or where the claim is 
ba~ed 011 a Civil Court's decree to enter on enquiries which sub
stantIally involve the issue as to whet"er that decree has been 
rightly given or not. The Revenue Courts should always acctlpt 
such a decree and act upon it.6 Butunluss the matter of jurisdiction 
has once been put in issue and finally decided,' the rule of res 
judientn has no application on the question of jurisdiction ari~ing 
subsequl:llltly. The mere fact of a Civil Court declining to exercise 

1 !l Lah 38FB 
2. 73.p.~.1915. f' 
~. 9 Lah. B9 F. D; 1927 Lab. 35. 

4. 119 1. C. 721 (2). 
6. 45P.R ,918. 
S. 13 P. R. ',!'01 Rev. 
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jurisdiction either by returning the plaint or by dismissing the 
suit on the ground that it lay in the Revenue Court, cannot be 
treat.ed as an adjudication on the point. 1 

. 
CLAUSE Cal. 

In a suit for enhancement of rent where the defendant pleads 
that he is proprietor and not the tenant, the Revenue Court is 
bound to decide the question whether the defendant is a proprietor 
or It tenant. 2 If a ttluant's claim for declaration ,of occupancy 
rights is dismissed, the decree should be simply one for the dis
missal of the claim as brought, leaving the question of ejectment 
and compensation for futlue settlement, in an ejectment suit.3 

'CLA USE (b). 

\Vhere the plaintiffs in substance wanted to go behind a 
decree of Revenue Court commuting rent from cash to kind, it 
was held that the Civil Court 'had no jurisdiction, thou&,h the' 
plaintiffs asserted that the defendants acted fra.udulently in obtajn~ 
ing the decree of the Revenue' Court. 4 A suit for a declar~tion 
that the plaintiffs are entitled to receive rent in kind and not in 
cash, is not triable by Civil Courts. 5 Even if the contention 
that the suit is one for the correction .of a -revenue entry be sound, 
it would be triable by a. Revenue Court alone and the' jurisdiction 
of the Civil Court would be barred under S. 158 (2) (vi) of the 
Land Revenue Act. 6 But in an earlier ruling it has been held 
that a suit for correction of an entry in Record of Rights, Annual 
Hecord or the Register of Mutations is cognizable by a Revenue 
Court for where a suit is not covered by'S. 77 (3) of the Act a 
Revenue Court could not try it. 7 

CLAUSE (d). 

Tenant.-To establish a complete relationol landlord and 
tenant between two persons in respect orIand within the meaning 
of the Tenancy Act, it is essential that two things shall occur, viz, 
(1) a right to enter upon and possess the land aud (2) an entry
into p088e~sion. Upon entry and not before, the person having 
the right becomes a tenant and hold~ the land under the person 
called landlord. But when once the person having tlie right has 
entered into possession, he does not merely by reason of a wrong
ful dispossession by the landlord or by a third person, cea.se to 

1. 92 P. B. 1902 F. B 
2. 2 P.]I. U90 Rev. 
3. 9 P, R. IB90 Rev. 
4 1923 Lah. 412. . 
6. 4 L.127=5 L L. ,J. 335=-73 

I. C. 673=1928 Lah. 405. 
6. Ibid. 
7 102 P.WR 1917=64 l'. R. 1917 
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hold the land under the landlord aud is not deprived of the cha.
. ra.cterof tenant. The legal relation of landlord and tenant once 

completed· continues notwithstanding the di~posstlssion. I 
The test whether a person ha!l or has not become So tetlant 

(with or without a . .right of oceupaney) is whether such person 
having a right to e!lter upon an.d possess ,a particular land, has or 
has not entered into possessio~· in pursuance of thll.t right. If 
such person has ent~red he is a tenant. If after he has entered 
his title to a right of occupancy is. hl dispute, theu a suit by him 
to establish it or by the landlord to. dispute it falls under the pre
sent clause and is cognizablt} by' a l{evenue Court. If such a 
person has not entered, his.suit for entry into· possession, whether 
he claims a right of occupancy or not, is not cognizable by a 
Revenue Court, but by a Civil Court only. 2 . 

Suits cognizable by Revenue Courts.--(l)A suit by a tenant to 
establish a claim to a, right of occupancy or by a landlord to 
prove that a tenant has not such a right is triable by a Reven ue 
Court only and a Civil Court has no jurisdiction to decide that 
the tenants had a sUbsisting'right of occupancy. 3 

(2) A claim to establish a right of occupancy by adverse 
possession. 4 

(3) A suit by an occupancy tenant of a specific land for a 
declaration that he. is Occupany tenant, having exchll:nged his 
original occupancy holding with the original occupancy tenant 
of the land in suit. 5 

(4) A suit by one of the proprietary body· against another 
for declaring that the former is the occupancy tenant of the land 
belonging to the latter, regardless of the fact that the dispute 
has arisen out of the partition proceedings. 6 

(5) A suit t<;l establish mfJ.karrirdar rights by a tenant who' 
is in actual possession of the land in question is cognizable by a 
Revenue Court only. 7 

(6) A suit for possession by the purchaser from the deceased 
occupancy tenant against one who claimed under a gift from 
the same tenant but the validity of which was disputed by the 
plaintiff is cognizable by a Revenue Court only. 8 . -

1. 44 P R. 1891 F. B. (9 P R 1888 2 Ibid 
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Suits not under the clause and therefore cognizable by civil courts. 
-A suit brought by a person who has. been dispossess ed of the 
tenancy after a notice issued to him' "Under S. 43 of the Tenancy 
Act and who has l,een unsuccessful in a suit under S. 45 to contest 
his liability_to ejectment for ·pos~ession· of the land from which he 
has been ejected on the groundtha~ he had a ri~ht of occupancy 
therein, is not barred under the clause and a Civil Court has juris
diction to try such a suit. Bu~ if ill'such a suit it becomes necessary 
to decide a.ny matter which can under S. 77· (3) be heard and 
uemded only by a Revenue Court; tne Civil Court should return the 
plaillt for presentation to Revenue Conrt.! 

(2) A suit by a teversioner to contest the validity 
of the creation of occupancy rights by a. widow is cognizable· by a 
Ci viI Court only.2 

(3) A suit by the landlord to ej"ct the reversioner on the 
ground that he is not entitled to succeed to the land as occupancy 
tenant thereof on the death of the widow of the last male 
owner, is cognizable by a. Ci~il Court only.3 . 

(4)· A suit for possession of land as occupancy tena,nt 
brought by a person who has beer. dispos.sessed under Section 93 
of the Act ana who has been unsuccessful in a suit to contest his 
liability to ejectment, is triable by a Civil.Court only and this 
clanse has no application. 4 

(5) A suit by a person out of possession, claiming the pos
session of the land from the proprietor on the ground. that he 
has a right of succession as a tenant does not -fall eIther under 
this clause or clause (i) and is cognizable by a Civil Court only.5 

(6) A suit by a landlord for recovery of c~rtain ia.nds lately 
held by a tenant who died la wQ.iis from a person who is alleged

, to have taken pos$ession thereof without any title is cognizable' 
by a Civil Court as a suit against a trespasser. 6 

(~) A sui~ by a person for a declaration that he has mukar
ridari rights in certain land is cognizable by a Civil Court. 7 

(8) A suit by collateral heirs of the deceased occupancy 
tenant against the proprietor for posse$sion of the holding of the 
deceased as his heirs. 8 . 

1, 9 Lah. 38 F. B. 
2. 66 I. C. 465. 
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. : (9) \Vhere th.8 plaintiffs·. olaim a share in the occupancy 
h?lding and !lot as tenants under the deftlndants, the suit ir 
triable by a civil. cour~s.l 

(10) A plaintiff's claim to be ~eclared an owner is undoubt
edly cognizable by a civil court. Similarly, his claim that the 
land in suit really formed part of . the hereditary holding is with-
in the cognizance of the Civil Court.2 . 

CLAUSE (e) 

Suits to eject Ii ten!1nt:-

Landlord and tenant; mortgagor and mortgagee.-There is 
nothing in the Tenancy Act to prevent a proprietor from becom
ing .the tenant or his mortgagee when the mortgage is one with 
possession. 3 In the case of an ordinary simple or collateral 
mortgage, where the mortgagor retains possession of the 
mortgaged 'property and a right to possession only accrues ·to 
the mortgagee when .the mortgagor fails ,to perform the 
ordinary conditions of a mortgage, such as payment Of the prin
ciple or instalments or interest on the dates fixed, it cannot be 
sai d that the mort.gagor holds under the mortgagee or is his 
tenant.4 On the other hand it is not neceS'3ary to place - the 
mortgagor in the position of a tenant that there should have·been 
a formal surrender of possession of the property to the mort
gagee, and a retransfer of it to the mortgagor, nor is it necessary 
that there should be two separate deeds or agreements.' When
ever there is a suit l:,y a mortgagee to obtain possession of the 
mortgaged land from the mortgagor, the question wheth~r the suit 
,is or is not a revenue suit ,depends upon whether the plaintift's 
claim involves tha plea that the defendant mortgagor stAnds in 
regard to the plaintiff mortgagee in the relation of tenant to laud
lord. Where there is a written instrument on which the claiIa 
isba~ed or to which tbe plaint refer~, the instrument will need 
to be con~trued in order to discover the exprtlssed intention. of 
the patties as to their consequent mutual position in' Te~pect to 
the possession of the mortgaged land. In construing such in
struments it is needful to bear in mind tbat posses5ion. may be of 
two kinds-one a possession of a propriGtary nature (kabza mali
k(tlla) and the other mere cultivating possession (k(lb-:a k(Lsht. 
'Vh~n a mortgagor derives a title to cultlvating possessl')U of the 

1. 4 TJ. 19:5=75 1.{6 545",1923 Lah. S 46 P. R lt9l F. B. 
500. . 4.· Ibid. 
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mortgaged land from a mortgagee to whom the right of proprie
~ary possession has been transferred by the ~ortgagor, the mort~ 
gagor hold -the land under the mo,rtgagee. On. $e other. h~rid 
where by the mortgage the' right of the 'proprietary possession' 
is agreed to be transferred to the mort.gagee, VIlithout cultivating 
possession being retained by the mortgagor and possession of the 
mortgaged land is, notwithstanding ]lis contracts retained by the 
mortgagor, so that the mortgagee, is driven to a &uit for entry. 
here upon these facts 'alone it eannot be said that the mortgagor 
hollIs the land under the mortgagee. He ,holds, by no title de-. 
rived from the mortgag~e~ and, in reality is holding the, land 
lIg-ainst him and not under him. 1 The bare fact of the mo{tgage 
beill~ with possession unaccompanied by anv stipulation "that 
the mortgagor holds under the mortgage~ does not create the 
relationship of landlord and tenant,2 ' . . 

. Where a mortgage is with possession and the mortgage deed 
provides for the mortgagor holding the land under (minjanib wa ba 
ijazat) the mortgagee and for the payment of rent (lagan) by 
the form or to the latter the relationship betwtlen the parties-would 
bethat of tenant and landlord '!.nd a suit by the mortgagee to eject, 
the mortga.gor from possession would be a revenue suit.3 

Suits under the clause and therefore Cognizable by a Revenue 
Court only.-A suit for possession as mortgagee on the alJegation 
that under the terms of the mortgage the mortgagor was to 
retain possession and pa.y th,e mortgagee a certain malikana or 
rent annually, in default of payment of which the mortgagee was 
to be put in possession and that the default in paymen thad 
occurred.4 

(2) A suit for possession of land on the allegation that the 
defendant is pa:ring a share of fixed produce as rent.S , 

(3) A suit by a landlord against a tenant under Section 39 
. 'of the Act for ejectment from the tenancy on the ground inter alia 
~hat he has without sufficient ca.llse failed to cultivate the land 
1D ~he manner and to the extent customary in the locality in 

,. whIch the land is situate.6 '. ' 

, (4)' A suit to eject the defendant from the la"nd on the 
allegation that the land in suit had been given to. him on pay
ment of .certain rent aud that he had refu~ed to pay the same 
and ha~ set .uP an adverse title and Pefu~ed to vacate it.7 

_.--.-
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(5) A suit for possession ·based on the allegation that the 
land was the \maZkiyat of the plaintiffs and their ancestors and 
was given to the defendants for cultivation for a certain term 
but that the defendants deceitfully got an entry made in the 
settlement papers that the land was their own, the plaint dis
tinctly alleging that the relationship of landlord and tenant existed 
between the parties. 1 

(6) A suit by a pel.'son claiming proprietary rights through 
an assignment by heirs of original_ proprietor, for posses sion 
against defendants alleged to be in possession under a lease 
which expires wIth the settlement, the suit in effe\lt being for the 
ejectment of defendants.2 

(7) A suit for ejectmi'lDt of mortgagors where the mortgage 
deed was described as with possession and the mortgagor stipu
lated to cultivate the land minjanib wa ba ijazat murtihanan and 
pay the mortgagee a yearly rent and in default of payment of 
rent for 3 years the mortgagee was at liberty to take possession 

, and the plaintiff's mortgagees not having received any rent for 
6 years.3 

(8) A suit for possession of land based on the allegation that 
the defendant was the plaintiff's tenant without, occupancy 
rights and had regularly been paying half the produce yearly but 
that rtocently he had refused to pay the same.4 

(9) Where the allegation in the plaint is that the defendant 
proprietor took the land from the plaintiff hereditary tenant for 
cultivation on payment of revenue and paid revenue to plain
tiff, that is, the hereditary tenant sublet part of his holding to 
the proprietor and in respect of this portion the relation of land
lord and tenant existed between them and now the landlord, the 
hereditary tenant seeks to eject his tenant, the proprietor, the 
suit is cognizable by a ;Revenue Court only.S 

(10) Where the mortgage deed by way of conditional <;ale 
provided t.hat the cultivating possession was to be retained by 
the mortgagor who was liable to pay a fixtld muna(a in lien of 
interest riue pn the mortgage money but that in default of pay
ment within the stipulated period; the land shall be considered a.s 
absolutely sold, a suit by the mortgagees for ejectment of 
mortgagors is cognizable by a Revenue Court.6 

1. 58 P. R. 1893. 
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(11) Where the agreement between the mortgagor (defen
dant) and mortgagee (plaintiff) provided that the, mortgage was 
to be with possession and the plaintiff mortgagee claimed posses
sion of the land, alleging that, at some time not stated, the 
mortgagee gave the land to the mortgagor to cultivate on pay
ment of an annual malikana which had not been paid for the last 3 
years, the suit ,held to be a revenue suit. 1 

Suits not under clause and cognizable by Civil Courts.-(l) An 
occupancy tenant sold his occupancy rights, to two brothers and 
the deed of sale recited that one of the vendees had purchased 
one-third and the other had purchased two-thIrd!'! of the holding. 
After the death of one of the vendees without issue the landlords 
sued to recover possession of his share in the holding. The 
descendants of the other vendee resisted the suit on the plea that 
the two vendees had become joint tenants of the holding and that -
after the death of one of them the descendants of. the other 
succeeded to his share in the holding bj survivorship, he14 that 
no question as to the existence of an occupancy tenancy required 
decision in the case and the suit was therefore cognizable by 
a. Civil Court.2 

(2) Where the mortgagQr in possession had him~elf to pa.y 
the land revenue, though the annual payment made by him to 
the mortgag;ee was described as malikana the relation· created 
between the mortgagee and the mortgagor is not that of land
lord and t.enant and hence the suit by mortgagee fOl'possession 
is cognizable by Civil Courts.3 

(3) Where the heirs of an occupallcy tenant after the latter's 
death instituted a suit for possession of th" occupancy holding 
sold by him to the landlord and the landlord in defence sets up 

. the said sale, the suit is Dot ousted from the cognizance of 
Civil Courts.4 

(4) Where the mortgage deed gave the mortgt1gee -8." right 
. to possession and was silent as to any retention of cultivating 
possession by the mortgagor aud the plaintiff admitted that he 
had never been placed in possession or obtained dakhil kharij a 
suit by the mortgagee for possession was held to be a. civil suit.S 

J.4Sp·B.1894F.B. 
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(5) Where the mortgage deed shows tha t the mortgage 
deed is wit.h P9ssession but-contains no stipulation that the de
fendant mortgagor will hold the land as a tenant under the mort
gagee, nor is there any evidence on the record to prove the rela
tionship of landlord and tenant between the mortgagee and the 
mortgagor a suit for ejectment of mortgagor by the mortgagee is 
a civil suit. 1 

(6) A suit for possession by the mortgagee against the 
mortgagor for the land mortgaged, where the land in suit is cul
tivated by certain occupancy tenants and the deed of mortgage 
recites that the possession was given to the mortgagee who was 
to pay the Government revenue and the mortgagors, were only 
to assist the mortgagee in recovering share of the produce from 
the tenants and make it over to the mortgagee is cognizable. by 
a Civil Court as the mortgagor could not be said to be holding 
land under the mortgagee.2 

(7) .A suit by a mf:tgagee for possession of land mortgaged, 
bl'ought on the mortgagor'g failure to pay rent, the mere execu
tion, years ago, of a mortgage deed not acted upon in any way and 
not even brought to the notice of revenue authorities to whom 
the mortgagee was bound to report, it was held to be a suit of a 
civil nature.3 But this judgment is in principle in conflict with 
19 P. R .. 1893 alid 46 P. R. 1894. F. Band ha.s not been followed 
ill 9 P. R. 1913, a dec~sion by the Financial Commissioner. 

(8). A suit for entry On the land, on proof of a proprietary 
title, after the plaintiff had failed to establish the existence of ~he 
rolation of landlord and tenant in summary proceedings by notice 
of ejectment.4 

(9) A suit by the allege;! proprietors for proprietary pos
s\~ssion of land' on the ground that the defendants, the occupancy 
tenants, had stopped paying them rent for .some yeaI'll and had 
got plaintiffs' name removed f'..'om the Revenue Record as pro
prietors of the land and had their own names entered as pro
prietors.S 

(10) Where landlord sued his tenant for possession on th e 
IZround that after service of a notice of ejectment on the tenant, 
he (the landlord) had been pl::.ced in possession of the land, but 
.that 'subsequently the tenant had forcibly disposse~sed, it was 
held assuming the allegations to be true that the smt was cog
Il.izable by a civil court.6 

1. 211 P. L. R. 1915=168 P. W. R. 
1914. 

2 60 P. R. J!IU. (' 
S. 1 P. R ]909 llev. 

t _ , .. 

4. 111 P. R~I893 
5 84 P. L~· R. 1901. 
6. 110 P R. ,1,889. 
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(11 { A suit for possession of land based on the allegation 
that the defennant originally obtained the land as. a tenant-at-will 
but refused to vacate it when called on and that the -plaintiff su
ing in a revenue court was, on the defendant'" pleading that he 
never took the laildas a tenant from the plaintiff, referred to a 
civil Buit, is cognizable by a Civil_ Court, it being a suit to recover 
land flom one in wrongful possession thereof. 1 ' 

(12) A suit based on a 'mortgage deed under, which Ilart of 
the mortgaged land was culti vatbd by the mortgfl.gor and the 
rest was under tenants and the arrangement entered into was 
that a share of the prodUce and certain dues paid by the tenants 
to the mortgagor were t:> go to the mortgagee with the excep
tion of a small share of the produce reserved for the mort~agor 
is not' cognizable by the Revenue Court for the reltson that the 
proprietary and cultivating possession was reserved for the mort
gagor and the mortgagor never held the land under ,the mort
gagee, the payment raferred to above not being rent.2 

(13) Where the mortgagor, a Lambm'dar agreed to realise 
the produce from the tenants and t6 make over the surplus after 
paymllut of the GoYernment revenue to the mortgagee and the 
cause of actioll was the denial of the mortgagee's right t'J pos
~ession and the asserti()n of the title of the mortgagor to posses
sion through the subsistillg tenants, the mortgagor \1\ as the mort
gagee's agent a.nd no relationship of landlord and tenant was 
established between the parties and the suit was cons,equently 
within the jurisdiction of a Civil Court.3 

(14) Where D mortgagpd cert.ain lands to P for a term, pur
porting to be with possession and reciting that possession had 
been given to the mortgagee, but that the land' was taken from 
the mortgagee for cultivation unier a lease executed by the 
mortgagor agreeing to pay a certain. fixed sum per annum on 
account of interest of mortgage money, and next day the lease 
deed was executed reciting the mortgage and agreeing to pay to 
the mortgagee the lease money by two instalments, and on de
fault empowering the mortaao-or to take a-ction in. accordance 
with tho conditions of the ~~rtgage deed and both -'the deed!! 

. were registered on one and the same day, it. was held that both 
the documents were ill tended by the pd.rties to be p arts of one 
and the same transaction of mortgage and read together 'did D,ot 
create any relationship of landlord and tenant between the par-

• 
------------~.~ ; , 

~ 

1. 41 P R lS!)4 
2. 6 P. B 18£17 Rev. 

3. 32 P R..1910. 
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ties, but that the lease was only intended to provide a mode for 
realising t.he interest due on the mortgage money and to secura 
an arrangement beneficial to both, under which cultivating pos
se~si~n was meant to remain with tha mortgagor, so long as he 
paId lUterest on the mortgage money. Accordingly the suit was 
maintainable ill- a civil court.1 

. CLAUSE (J) 

For purposos of Section 45 of the Act and the present clause 
that person is the landlord who styling himself landlord causes 
a notice to issue and that per30n is the tenant whom the landlord 
styles a tenant and causes to be served with notice and that 
in accordance with the terms of notice any such person must be 
allowed to come into Revenue Courts and contest it whether he 
admits that.he is a tenant or claims some other status.2 But a 
suit for declaration by a person entered in the revenue papers 
as a lenant-at-will under the defendants, that he was owner of 
the land ill respect of which notice of ejllctment had-been served 
on him and that the relationship of landlord "and tenant did not 
exist between plaintiff Ilnd the defendants, is maintainable in acivil 
court even after the dismissal of the. suit. brought in a Revenue 
Court and contest notice of ejectment.3 Thus where a part 

'01 shamilat land fell to the share of B, who caused a notice of eject
ment to be served on H, who was in occupation of the land and H 
unsuccessfully contested in the Revenue courts the notice on the 
grouni that he was an occupancy tenant and consequently was 
Pjected therefrom, it was held that a subsequent suit brought by 
H ill a ci viI court for possession of the land on the ground. that he 
was Owner by "dverse posse!;1sion or otherwise did lie and was not 
barred by his previous suit ill the Revenue Court.4 

CLAUSE (g). 

Sub-clauses (g) and (i) of Seciion 77 (3) cover all conceival.le _ 
causes of litigation between a landlord and his tenant qua tenant 
and'an extenant in that capacity can look for no .relief outside the 
Revenue Courts.S Clausp. (g) refers to suits bronght by a tenant 
against the landlord and not to those brought by a ~enaI?-t 
against persons other than the landlord. The term landlord III thiS 
clause d.evotes all the landords taken togtlther and not one or, 
more out of severallandlords·6 

1. 17 P. W R 1908. 
'1. 3 P. R 1895 ' 
3. !)6 P. W. R 1967. 
4. 75 P. L, R 1918=75 P. W. R. 

1!ll8-47 I 0 98.' 
6. 92 [ 0 697. 
6. 110 I. 0 538. 
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A Buit to recover possession by a plaintiff alleging that he 
is a tenant with a right of occupancy, and that he has been 
illegally dispossessed of his holding, by a ~er~o~ other tha~ the 
person admitted to be or recorded as plalntlff s lan~l?rd, IS' not 
cognizable by a Revenue Court but only by a CIVIl Court.1 
Similarly where a person ejected in execution of a Revenue Court's 
decree as a lessee, brought a suit for recovery of possession of 
certain lands, partly as occupancy tenant and partly as proprie-' 
tor by long and adverse possession alleging that the land in suit 
was not l'3ased ~ut included in the Revenue Court's deoree by 
mist.ake, it was held that claim as laid was cognizable by a Civil 
Court. 2 A suit by the collateral heirs of ,a deceased oClcupancy 
tenant to recover pos~ession of his holding from the landlord on 
the ground of inheritance is quite distinct from a suit on wrong
ful dispossession or ejectment such as is covered by Section 50 
of the Tenancy Act a.nd is cognizable by 110 Civil Court. 3 BUli 

where a collateral hbir of a deceased occupancy tenant sued for 
the recovery of possession of his holding from the landlord on the 
ground that he had been forcibly dispossessed by the landlord, 
after he had entered' into possession, it. was properly held that 
the suit was covered by Se-ctions 50 and 77 (3) :(g) of· the Act 
and was cognizable by a Revenue Court only.4 Where a tenant • 
rents land for a fh:e:l term for agricultural purposes and pays 'up 
to the landlord the ront iuadvanoe and is subsequently ejecttlej. 
by the landlord before the expiry of the said term and on th$ 
ground of such ejectment sues for the refund of a portion of the 
rent so paid, the fluit is cognizable by a Civil, Court.S It was ob
served by tho Chief Court, "suits by a tenant tor compensation 
falling under clauseCg) reftlr to such claims for compensation as 
an agricultural tenant can make against.his landlord under the pro
visions of the Tenancy Act Chapter VI and would not, we think, 
embrace a suit like the one before us for a refund of rent paid by 
a tenant in advance on being ejected, by his landlord before the 
termination of the 'period for which the rent had been paid. Clause 
(i) is '8.1so inapplicable because from the statement of the pre~ent 
case it is clear that the relationship of landlord and tenant had 
ctlased between the parties by mutual consent at th.e date of the 
suit. Lastly, we think it is equally clear that clause (1) does not 
apply for the present case is not based on a claim arising out of an 
over, payment of rent, but for a sum of money which was rightly 
paid for rent in advance under the terms of the lea~e but which. 
has become recovf3rable according to theplainti£f's allegation, by 
reason of the landlord ejectiu.g the tenant (the plaintiff) before the 

t I 

,4 

1. S P R. 1889. 1912. 
2. 12 P. B. 1909'7'1 I. C. 821. 
S. 16() P. R. 1890 i 18~ P. W. R. 

4. 18 P. R.~904. 
5. ,172 P. R. 1s!3s . 
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expiration of the term for which the ront was paid. "I 

CLAUSE (h). 

Scope and application.-Thus a suit to eject a sub-tenant on 
the death of an occupancy tenant without heirs who had granted 
the sub-lease is simply a suit in ejectment of a person holding 
under unexpired lease and is therefore beyond the purview tlf 
this clause.2 Only a landlord can bring a suit under this action. 
Thus where a suit is brought bV the landlord under this clauso. the 
reversioner cannot be added as plaintiff for he is not a landlord 
and has a separate remedy in a Civil Court if the landlord takes no 
action or widow, abandons the land.3 ' 

Suits under the clause.-<l) . A suit b,y a landlord of an occu
paucy holding to dis posses a transferee from the occupancy tenaut 
after the occupancy tenant's death falls uuder the clause and can 
only be entertained by a Revenue Court.4 

(2) A suit by a landlord who after the death of the occupancy 
tenant who had mortgaged his holding to defendants, has entered 
into possession, for a declaration that the land has reverted to him 
free from any encumbrance is cognizable only by a Revenue 
Court.S· 

Suits not under the clause.-(1) Where a sale of occupancy 
rights in favour of one landlord had been definitely sot aside by 
the Revenue Court in a suit framed for the purpose at the instance 
of another landlord and. a suit for possession was aupsequently 
brought in the Civil Court by the latter landlord against the for
mer, it was held that the suit. was cognizable by a Civil Court.6 

, . 

--------------------------------------------------------------------------
1 172 P. R. 1888. 
2 1 P. W. R..1916 Rev .... 34 I. C. 

248 
3 3~. R. 1910Rev=61 C 942 
4, 32 P. R. 1912-58 P. L R; 1911 

-8 L 0.666; <2 P. B. 19iO which 
held that a suit by a.Jandlord 
against the mortgagee of 80, , 

deceased occupancy tenantis 
cognizable by a Civil Court has 
been overruled); 112 L C. 405 

5. as P. R. 1894 (Ref.,92 P R.l902 
F. B 7~ P R.1809 Dist 9 P.R. 
1910; FoU, 2 P.R. 1912=58 P.L. 
B 1911). 

6. 76 P.R. 1909. 



LIMITATION 131 

(2) A suit to eject & sub-ta.aant on the dea.th of the, occu
pancy tenant without heirs who had granted the' sub"leas~ is simply 
a suit in ejectment of a person holding under time expIred lease 
altd does not fan under this clause. 1 

Limitation.-The limitation for a suit'by'8o landlord to,dIspos
sess 80 person to whom occnpancy rights kave ,beeD! sold is 6 years 
from the date of the sale under Art. 120 of the Limitation Act and 
that AI·t. 144 has no bearing.2'fheratio dec~ndi afthe ruling 
is that the word "dispossession" as used in the present clause is 
not l.ecessary the "possession" as- used in 'Art. 144 , for there is 
this important 'difference that the-cilispossession of thel alienee does 
not necessarily con bote the possession 'of the landlord,3 

CLAUSE (i). 

Scope and application.-This clause must be taken to include 
suits ej'J.8dem generis with those; which are mentioned -above it, and 
be confined to suits between parties' qua' land lord, and tenatlt.4 A 
suit, therefore, between a tenant and somebody ,who may be: a pro
prietor but not his landlord is not governed by this clause.S 'ro 

'bIing 80 suit under this clause the claim must be' 'directly referable 
to the lease or conditions on VI hich the tenancy is held.6 Accord
ingly it coul:) not'include a suit where the 'primary 'relationship be
tween the parties was -that of mortgagQr and-mortgageeand,the 
relationship of landlord and tenant Ii. sub~sidiRry . one, main object 
of the lease being to secure uncier the Tlame 6f the rent the interest 

. due on the mortgage debt.7- Where liability to pay rent under a 
leAse has been entirely superseded by a new contract, the relation 
between the parties becomes that'of, creditor and 'debtor instead 
of landlord and tenaut and a suit on the' 'basis ofa flew contract 
lies in a:Civil Court.8 

SUITS UNDER THE CLAUSE. 

(1) A suit for declaration that plaintiffs are not liable_ to pay 
rent as entered in Revenue Records falls under this section and is 
exclusively triable by a Revenue Court. 9 

(2) A suit by an occupancy tenant against theIat dlord for 
possession of the land in Buit,as a thre-shing floor is within the 
purview of the clause and therefore -cognizable by a :Revenne 
Court. 10 

1. 1 P. w. g .. 1916 Rev=34. I. 0 
248 •. 

2. 1 P B. 1916 Rev. 
B. 1 P. H 1916Bev. 
4. 126 P. R. 1906=98 P L B. 1907 
6. , 1404 P. R 1907. 

6. 126 P- R.. 1906=98 P. L. R. 1907 
; 1927 Lah. 517. -

7. Ibid. • 
8. 7 Lah.479. 
9 55 I. G. 739. 
10. 44P. R 1914=254, P. L. R.1914 

=25 1.0. 502. 
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(3) A suit for the recovery of money from the defendant which 
the plaintiff was obliged to pay as land revenUe where it was pay
able by ths defendant, is not cogllizabla by a Civil Court. 1 

(4). A suit.for thE1 price of the trees cut by anoccupancJ 
tenant m contravention of the terms of this tenancy is cognizable 
by a Reven~e Court.2 _ -

(5) A suit by a landlord for his share of the price of the trees cut 
~nd sold by the occupancy tenant in pursuance of an agree!i ent 
m a ca~e where land had been given to the tell ant with :a view to 
plant trees, is cognizable by a Revenue Court only.3 _ 

(6) A suit by an occupancy tenant against a landlord for a 
share outof the price of trees cut down. by, the latter from Ihe 
tenancy lan~ 4 

(7) A suit by the proprietors to recover the pric~ of certain 
trees cut by a tenant at will based on the allrgation that by custom 
the tenant is not entitled to cut timber is a suit arising out of the 
cO,nditions on which the tenancy is held and is ther~fore cognizable 
by a Revenue Court.S 

(8) A suit by proprietors against their occupancy tem-,nts 
that the defendants were ent~tled to cut trees on their occupancy 
for agricultural implements 01l1y is a suit between landlord and 
tenant arising out of the conditions on which it is held and falls 
under the clause.6 

(9). A suit by an occupancy tenant to declare that he IS 

.liable to pay cash rent:..7 

(10 A suit by a tenant for share of produce forcibly re
moved by landlord 8 

(11) A suit for a perpetual injuncti.l)n that the defen?a~t s 
being plaintiff's occupancy tenant-s, be prohibited frombUlldmg 
houses on land forming part of the occupancy tenancv·9 _ 

(12) Where plaintiffs, occupancy tenants had ·mOl:tgaged 
the land and the pro'prietors by snit set aside the mortgage as 
against them and obtained possession of the land and the mort
gagees having accepted bonds for the debt relinquished their 
claim as mortga.gees and the plaintiffs brought a suit to recover 

1. 45 P W. R. 1912=73 P. L. R. 
Hl12=13I. O. 401. 

2 641. r. 15~. 
a. 65 P. R 1890. 
4 45 P. L. 1/,. lIi05 ... 9 P. R. 1904 

Rev. 
S 105 P R. 1890. " 

6. P L R. ·1900 p. 165. 
7. \l P W. R )916; 89 P. R.IS!!5 
8. 101 P L. R. 1912=49 P. W. R. 

1912=13 I C. 447 (00 P. R. J891 
-()verruledl- . 

S. 3,1 I. C. 209-101 P, W. R. 1916 
=58 P L R l\1l7. 
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possession from the proprietors, 'it was held that it was in con
sequence of n breach of the conditlons against mortgaging that 
the plaintiffs were deprived of the l'ossession which they no,!, 
under altered circumstances, sought to recover and thus the SUlt 
arose indirectly if not directly out of the conditions on which 
the tenancy was held and was therefore cognizable by a Revenue 
Court.! 

Suits not falling under c1ause.-(l) Where an· occupancy 
tenant has alienated his tenancy with possession a~d the lind
lord subsequently succeeds in a suit 'to declare such alienation 
void, a ~nit by the alienor tenant for re-entry on his holding. lies 
in a Civil Court.. The present clause cannot apply, as the 
alienor tenant neither bas possession nor can be said to hold, 
under the landlord in any way; he is no longer a tenant.2 

(2) Plainf.iff's occupancy tenants sued for an injunction 
restraining defendants members of the proprietary body from 
preventing them using a certaip site, held that as plaintiffs claim
ed to use the land not by reason of their having been Qnjuying 
the use of it for many years, the suit did not fan under this 
clause and was cognizable by a Civil Court.l 

(3) A suit by the purchaser of fruit trees, from the .land
lord, against the occupancy tenants of the land on which they 
st.and for the value of the produce, is not a suit between landlord 
and a tenaut and is cognizable by a Civil Court.4 _ 

. (4) A suit by an occu'pancy tenant for declaratiqn as to 
rIght of grazing over the shamilat area and its being kept exempt 
from partition, and in fact for plain tiffs and all the residents of 
the v'11age, is triable ~y a Civil Court.S 

(5) A suit for possession by the usufructuary mortgagee--of 
.the oecupancy rights against the lanolord, where in proceedings 
under Rection 53 of the Act an adjustment out of court had been 
arrived at be~ween the laudlord and occupancy ~enant and the 
~8ndlord put In possession by a Revenue Ofticer, the snit not be
l~~,one between the landlord Rnd tllllautarising out of the con
dItIOns of th.e Ieas.e but b.eing one for restoration. of possession of 
occupancy rIghts IS cogmzable by a Civil Court.6 

I. lO4 P. R 1890 (41 P. R. 1891 
F. B.11 P. R.1892 F. B where 
such a. suit was held to be 
Ci.il one. 

2. 1 P. R. 1911 Rev.=31 P L. R. 
1911=2 P. W. R. 1911=8 I. C. 
133 (104 P. R. 1890 (5 P. R. 
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(6) A suit by • an: occupancy tenant alleging that the de
fendant-proprietor 'had forcibly taken the produce, it being a 
suit not orie to recover a'sum wrongfully taken or paid as rent 
nor ona.arising out ()1 the conditions of the tenancy but being a 
suit for damages for wrongful seizure of produoe.1 

(7) A suit by a person for possession under a. lease i~ not a 
Bui~ by a tenant against landlord and is, therefore, cognizable by 
a Civil Court.2 

Second Group 
CLAUSE Cj) 

This clause relates to '!luits for sums payable on account of 
.village cesses or expanses and must be construed as applying only. 
to suil s brought against the parties liable to pay such cesses.3 
It applies only to suits between persons claiming dues and cesses 
and the person by whom they are t>ayable. Therefore a suit 
between parties each of whom claims to' be ·entitled to collect 
such dues is not governed by the clause when :the persons by 
whom such dues are payable are not parties thereto. Such a 
suit is cognizable by a Civil- Court.4 

Suits under c1ause.-(l) A suit for the recovery of Haq· B uha 
is cognizable by a Revenue Court under this clause.S . 

(2) A suit for a declaration that th~ OCCUpallcy tenants are 
- not liable to pay Haq Bttha dues is cognizable by a Revenue 

Cou,rl and not by a Civil Court.6 , . 

(3) A suit for the recovery of kamiana is cognizable by a 
Revenue Court undeI this clause. 7 

(4) A suit to recover pilch bakri, or dues on marriage pay
able by non-ploprietors, comes under the provisions of this 
clWR8 -

(5) A suit for atra/i dues, levied annually by the village pro~ 
prietors from the kamins residing and carrying on their trade in 
the village is a revenue suit.9 

(6) A suit to recover a sum of money equal to -his share of 
the kamiana dUdS if realised, which according to plaintiff's allega
tion the defendant was entitled to collect· but had wilfully neg-
1acted to do so falls . within the purview of thiselause, ·be cause it 

1. 80 P~R 18!!1; But see 101 P.L R. 
1!.ll2=49 P W R Hl12 where 
contrary has been held 

2. !l5 I C.855. 
S. 204 PR. 1889 
4, 30 P L. R· ~!)13=HO P. R. 

1 !l12=11 I C. 907,' ( 

5. 11 P. R 1890. . 
6 53 P. 8. 1908~83' P W R. 1908 

F. B. • 
1. ~9 P. R 18111; 711 P. R. 19t. 
8. 4:3 P 8)893; 55 P a.18Q3. 
9, 103 P, 8: 1887; 81 P. B. 1888 i 

18 P B,1892. 
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involvoes the determination of th~ question whether the dues are 
or are not leviable against the kamins and is cognizable by Re
venue Courts alone.1 But had the defendant actually realised the 
amount and failed to pay the plaintiff his share of the dues, he 
might be sued in Civil Court for a. sum had and recei:ved by 
defendant to the use of plaintiff.2 ' . 

(7l Kudhi kamini or kuri kamini (hearth cess)' is a village 
ceSH within the mellning of t.his clause and a suit for the ra.. 
covery ,of such dues is excluded from the jurisdiction of Civil 
Courts·3 

(8) A suit by malikan qabza and non-proprietary' residents 
of a village for a declaration ,that they are not liable to pay haq 
bokri an.s thana patti is' governed by the provil!ions of' this 

clause.4 " 

(9) A suit for the recovery of haq tora.S 

nO) A suit for the recovery of a certain sum on the allega
tion that by custom all the residents of a certain basti except the 
descendants of the founder are liable on certain occasions, of 
which marriage is 'one, to pay proprietary dues (haq malikana) 
to the plaintiffs-descendants of the founder, is cognizable only by 
a Hevenue Court.6 

(11).A suit for the recovery of "ayatana or,kadu (dues leviable 
from occupiers of houses).7 

Suits not under the dause.-(l) A suit for the recovery of haq saqqa 
~dues payable .by the proprietary body of the village to a saqqa, 
t.e, water'carrler for personal service2.)8 

(2) .A suit for a sum due as haq sep at a rate fixed by the 
record ofrigbts is a civil suit.9 

(3) A suit' for a sum payable, according to village custom 
as .dltart on sale of grain to which the plaintiff is entitled but 
whlCh has been paid to the defendant is not a suiffor a sum pay
able on aCMunt of village cesses under this clause but one for 
mouey rec.eiv~d by defen~ant to the use of the plaintiff and as 
such tJogmzable by a CiVIl Court. to 

. 1. 128 P. R. 1900=117 P. L.R 
1909. 

2. Ibid. 
B. 9o.P R 1907=120 P. L.B.19OS 

21 P. R. 1868. 
4. 79 P ".) 911=65 P. L B. 1912 
6. 83 P. R. 1887; 126 P. R. JH88. 
6. 125 P. R. 1888. 

7. 14 P R.187!1. , 
S 74 P. R 1917-44 P. W. R. 1917 
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(4) A suit for a declarationtha t kamiana dues are not re
coverable from the owners of their houses and cultivators in a' 
village is acivp suit. 1 

. (5) . Suits for a declaration that plaintiffs and not the de
fendants are entitled to collect dhart. 2 

(6) A suit py a Lambarda:r for his share in the collection of 
4hart. 8' 

, . (7) A suit for the recovery 'of arhat (a sum realised as a 
p~rcentag~ o~ all afticles sold in the village), 4 

'. (8) A suit for declaration that the defendants were not 
entitled to ala malkiyat·dues from the plaintiff was held to be a 
suit .of a civil nature. 5 

CLAUSE (k). 

This clause must be taken to refer to suits by one or more 
co-sharers 'against another or others and not to suits against 
alleged. trespassers, in which the other co-sharers have been 
impl .. aded ;Only as nominal defendants. 6 

Suits under clause.-(l) A suit against a co-sharer for 
.share in the price of the trees sold, standing On the joint 
property is exclusively cognizable by a Revenue Court. The 
denial by the defendant of the plaintiff's right as co-sharer does 
Dot affecf jurisdiction. 7 

(2) A suit by a co-mortgagee of a holding to recover his 
share of the produce from another co-mortgagee is cognizable by . 
a Revenue Court under this clause. 8 . 

(3) A suit by a mortgagee for recovery of mesne profits, it 
being a suit by a co-sharer for a share in the profits of the 
holding. 9 

(4) Where execution of a decree for possession of a share 
of certain land was staved, pending appeal, on defendant's applica
tion and on their furnishing security, and the plaintiff after ob
taining possession of the land, claimed recovery of the mesne . 
profits for the period during which execution was stayed, from 

1. 67 P R. 1905=113 P L. R e. 119 P R 1894. ' 
1905. '1. 62 P R 1910=139 P. L: R ~910 

~ 110 P. R 1912=30 P. L. B. 1913 =8 I. C !l39. 
S 120 P. R 1912. a 8 106 P. R 1890.' 
4, 204 P R 1889 9. 9 P.R. 1905.=65 P.~ B. 1906. 
6. O. A 6SS of 18114 
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the defendants, it was held that the claim so far as it concerned 
the judgment-debtor was a claim by a c~lSharer for the.share of 
the profits of an estate and was a revenue suit .. But the claim 
against the surety was a claim based on a co-ntl'act and was of a 
ci vil nature. 1 

(5) A suit by a perslln for his share of the produce Qfthe 
land belonging to the defendant but cultivated in partnership 
by plaintiff under an agreement is due by a co-sharer fOJ.' a shar~ .. 
in the profits of the holding and is cognizable by a Revenue 
Court. 2 

(6) A suit b.Y' a plaintiff, a joint owner. with .defendants
in certain kI~atfl8 culti vated by tenant,s alld by the defendants, lor 
bis share of the .profits, against the defendants who had '.tak!-ln 
all the profits.3 

(7) A suit by a mortgagee 'against the mortgagor and au
other persol]. to whom the land ,vas mortgaged jointly with the 
plaintiff for a share of mesne profits for several harvests.4 . 

(8) Where P and D were brothers andP during. father's 
life-time, had received a separate portion of the '-estate 'for his' 
maintenance ,and the defendant and the father cultivated tl;l.e 
residue jointly and On the father's death, inspite of themuta
tions in tho. joint names of P and D, the defendant continued 
to cultivate all the land he had previously held jointly with hi~ 
father and took the entfre produce thereof,and·the plaintiff P. 
thereupon sUbd for his share of the produce, it was held that' su~t 
fell under the clause and was triable by a Revenue Court.5 

Suits not under the clause and cognizable by Civil Courts.-{l) 'A. 
suit by a partner of a lessee against that lessee for rt!fund of earnest 
money UII the allegation that the latter had not given him his 
share of the produce of the land, is a suit cognizable by a 
Civil Court.6 ' 

(2) A. suit for the value of a tree on the ground that it is 
plaintiff's, Own e'tclusi ve property, even though the finding is that 
it is joiut property of plai.ntiff and defendant. 7 . 

(3) A claim for a share in profits of agricultural land which 
has been realised and entered in books as part and parcel of 
business.S 

. ' 
. 1.,' 81 ·P. R. 190!=13tl P. L R. 1904 
:'2. 80 P. R. 1904 

3. 88 P. R. 1!:!91. 
4. H P R.1891. 
6. :18 P. B. 190), 

6. 108 I. C. 593 (1). ' 
7. 10 P R. 1911 ... 81 P L. R. 1911 

=50 P. W R. 1911=9 I. O. 685, 
8. 91 P.lt. 1910-142 P. W. B. 1910 

• =11 P. L. B:,. 1911.' • 
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(4} A suit by one of two ilIortgagees of a holdin~ for declar
ation as to the amount of produce which he was entitbd to receive 
from the other mortgagee for land cultivated by the latter as a 
mortgagee, has been held to be a civil suit.1 

(5) A suit by one occupancy tenant against a co. sharer in 
the tenancy for a share of the produce does not fall under the 
clause and is cognizable by a Civil Court. The only recognised 
co-sharers of a holding are the land owners as defined in the Act 
and tenants are not land-owners.2 

(6) Plaintiff filed a suit for - the whole income of corta-in 
villages less a specific-amount, alleging that the defendant's pre
decessors granted the whole income of the villages to his pre
decessors in consideration of services rondered subject to a fixed 
annual payment, the latter to take aU risk of profit and loss, held 
that tha suit filed being for the whole profits less an annual 
charge did 1I0t come under this clause and was of a civil nature.3 . 

(7) Suit for compensation for improvement and disturbance 
by one co-sharer against another co-sharer.4 

(8) A suit by a mortgagee to Ncwer his share of the pro
fits withheld by the defendant where the latter, a tenant with 
rights of ocr-upancy, had mortgaged his land on the understanding 
that the mortgagor shall retain possession ana the mortgagee 
receive half the net profits of the tenancy, is of a - civil nature as 
a tenant was not a co-sharer in the holding.S 

(9) Where plaintiff claiming to be owner of 2/5 in certain 
land, sued defendants, other than the owners of the remaining 3/5 
for the price of reeds growing upon the said land and alleged to be 
forcibly cut and carried away by defendants, it was held that the 
suit :was one of a civil nature as alleged trespassers could not be 
regarded as co-sharers.6 

Limitation.-A suit by a co-sharer in a holding under this 
clause is governed by 6 years' limitation under Art. 120 of the 
Limitation Act.7 . 

CLAUSE (1). 

This clause relates to suits for the recovery of over-payments 
of revenue and doeol not apply where the suit is· by the plai lItifIs 

1 It2 P. i. 1893 
2. 44 P. R. 189!}. . 
3. 55P. R.19oo. 
4. 3P. R. 190:3-7Ot.1'. L R.1902. 

5. 70 P. R. 1892. 
6. 119 P R 1894. 
7. I) P. R. 1916 Rev=7 P. W. R. 

1915 Bev.=32 I.C. 102 
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to recoup thems3lvas from the defendant who had to pay the land 
revenue wrongly recovered. from the plaintiffs. 1 But, neverthe
less, the claim being one arising out of .the collection by the 
Government, of land revenne, Section 158 (2) of the Land Revenue 
Act applies an~ the suit is c02nizable. by a Revenue C~>urt only, 
though not under this clau~e,g A sUlt for damages for wrongful 
Bbizure of produce is cognizable by Civil Courts, though th.e 
plaintiff be a tenant and the defendmt_a landlord where the SUIt 
is not one for over payment of rent or land revenue or one arising 
out of the lease or couditions on which a tenancy is held.3 When 
a tenant rents land for a fixed term for agricultural purposes and 
pays up to the landlord the rent in advance and is subsequently 
ejected before the expiry of the said term, his suit ~or the ~efund 
of the portions of the ad vance does not fall under thIS clause.4 

CLAUSE (m). 

Suits under the clause.-(l) Where, plaintiff a muafldar of certain 
lands claimed to be entitled as such to take from the defendant 215 
of the produce of certain lands for Qertllin harvests and sued fora 
certain amount as damages or the money value ot'the share of the 
produce which the plaintiff ought to have receiveu, it was held that 
the mu'!,fi grant being a f",mily one, the suit was one for the emolu
ments of an inamdar and so fell under the clause. S 

(2) A suit to. recover possession of a certain land which plain
tiff alleged was given to him r~venue free as 'Ala lambardar' of the 
village and of which he had been dispossessed by the defendants 
was one relating to the emoluments of a village officer and, there
fore, was covered by this clause.6 

. (3) Where piai~tiffs claim possession of a certain land as pro
prtetors and the claim was resisted by the defendant who was an 
Al~ Lambardar and' claimed to hold it by virtue, of his office, the 
BUIt was held to fall within the purview of this clause.7 

. ~ot under the clause.-(l) A claim for recovery ~of panchotra, 
It beIng a ci viI nit.S 

(2) A suit basei on the aUeO'ation that under the revenue 
rules, plaintiff as ,Lam~ardar is e~titled to levy from the khewat
dars revenue and ,certalD dues called inam and that the defendant 
had wrongfully Clllected the inam, is a. civil suit for damages.9 

1. 73 P. L. B. 1912=45 P. W. R. 
19111. 

2. Ibid. 
3. 80 P. R. 1891 
4. 172 P. R. 1888. 

5. 52 P R. 1890. • 
6. 66 P. R. 1893 j 10,1 P. B. 1894. 
7. 28 P. R. 1895. 
P. 50 P. B. 1886. 
9 •• 2 P. R. 1887. 
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CLAUSE (n). 

Suit by ~ landlord.-Under this clause a suit, for arrears oirent 
,of land is barred from the cognizance of Civil Courts, even if before 
the institution of the suit, the landlord has sold the land to a third 
party. 1 The case, however, is different where the 'right to recover 
the arrears of rent is sold. Thus it has been held that a suit to 
recover arrears of reut in respect of agricultural land by a person 
to whom the landlora has sold the right ,to "ecover the arrears is .a 
suit cognizabl) by a Civil Court, because the mere jact that the 
r:ght to recover the said arrears has been sold to the plaintiff, 
does not make him the Ill.ndlord.2 

Sums recoverable under ,Section 14.- A suit by a mortgagee 
with possession against tbe mortgagor for compensation for forci
ble possession and wrongful cultivation of the mortgaged l.md, is 
one for a sum due under Section 14 and is, therefore, exclusively, 
triable by a Revenue Court under this clause.3 When; however 
there is ItO allegation that the defendants occupied the land aud 
cultivated it, but that they forcibly cut and took from the land its 
produce, the suit is oue cognizable by a Civil Court.4 Where how
ever the mortgagors cultivate the land in contravention of an 

,agreement and without t~e consent of the mortgag~e, the terms 
of Section 14 are attracted and a suit for compensation would 
be barred from the cognizance of a Civil Court under this clame.S , 

'Mesne profits.-A suit for mesne profits of the land by a 
person entitled to possession of it, falls under this clause and is, 
therefore, solely cognizable by a Revenue Court.6 

Suit on bond.-A suit based on a bond executed in considera
tion of arrears of rent, is cognizable by- a Civil Court, the claim 
for rent having baen discharged by the bond.7 

Other suits cognizable by Revenue Courts.-(l) A suit by a 
mortgagee to recover a sum due from the mortgagor who had 
bastod the mortgaged land, the suit being one for rent.8 

(2) Suit by a first mortg~gee to'recover sums from the 2nd 
mortgagee for use and occnpation of the mortgaged land.9 

1. WI I. Q 495 
I? 61 P. L. R. 1912,. 
3. 19,68 P. R. 18~1. 
4. 119 P. R. 18'14-

• I) SO p, R.1917. " 

6. 53 P. R 1918. 
7. '96 I. C. 275 2); 41 P. B 1907. 
8, 41 P. R. 1693. • 
9. 1 P. R. 1693 Rev • 
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(3) A suit by a mortgagee to recover a sum due from the 
mortgagor who had leased the mortgaged land, the suit being: one 
for rent. 1 

(4)' A suit by a first mortgagee to recover sums from. the 2nd 
mortgagee for use and occupation of the mortgaged lalld.2 

(5) The defendants who mortgaged their lands with pos
sfssion to the plaintiffs, had been holding cultivating possession 
of the land under the plaintiffs'mortgagees. By an, ,agreement 
entered into between t he plaintiffs and the tlefendants, the de
feud ants agreed to surrender possession to the plaintiffs and nob 
to cultivate it in future. According to the agreement possession 
was actually given up by the defendants to the plaintiffs and it 
was agreed t.hat in the event of defendants resuming possession 
and cultivating the land in future, they would pay Rs. 80. in 
lump sum as the value of the produce for one year. The plain
tiffs Bued for the recovery of Rs. 160. on the allegation that the 
defendants cultivated the laud for 2 years in contravention of 
the a"greement.· Held that the suit as laid" fell within the pur-
view of this clause. :3 ' , 

(6) A suit for mesne profits of the land of which the plain
tiff was the landlord uLder S. 14- of the Act during the period for 
which he claimed mesne profits, but of which h~ had not obtained, 
posse:;sion at the time of the institution of the suit. 4 

(7) A suit for damages by plaintiff sub-mortgagee alleging 
to have obtained pos'session under the mortgage, but prevented 
by the defendant from sowing it on the strength of a fictitious 
lease from th'3 widow of the original owner, fell under S. 14 of 
the Act and was excluded from the cognizance of' Civil Courts by 
cl. 3, (n) of S. 77 of the Act. 5 

(8) Where plaintiffs alleged that certain land, the property 
of a widow was mortgaged to them with possession, that the de
f3n?ants prevented plaintiffs from cultivating the land, and they 
clalmed compensation based on the computation of what the 
?rClps would have been, had they cultivated the land personally;' 
It was heH that the plaintiffs were the landlords as regards the 
defendants who w~re in possession of land occupied without the 
consent of the plallltiffs and the suit fell under the present clause 
and was triable by the Revenue Court only. 6 

1. 41 P. R. 1893. 
2. 1 P. B. 1891 ReY. 
3. SO'p, R. 1917=41 P W. R. 1917 

=38 I. C. 680 (82 P. R. 1894. 
R.ef) 

4. 5!J P. R.1918=46 I. C.437. 
5 26 P. R. J896 
6 8:.1 P. R 1894. 
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, (9) Where P the proprietor of the land, put i.n D to cultivate 
at a rent ofRs. 22. for which plaintiff brouD"ht a suit, and there 
was. a. Ilubsidiar,r agree~ent that P and D we;e to clutivate jointly. 
P giVIng three plough1ngs and D one ploughing and they were 
to share the produce proportionately, it was held that the plaintiff 
and defendant were landlord and tenant and the claim was for 
rent falling under the present" clause. 1 

Other suits not under the"clause.-(l) A suit for declaration 
that the sale of a right to realise rent by one person to another 

. is valid, or is not valid, is cogni~able by a Civil Court. 2 

(2) A suit by the mortgagee of a revenue paying land for 
recovering from one of,' the representatives of the -original 

_ mortgagor its income on t.he ground that the latter agreed to 
pay it to the former after realising its rent~ from the tenants, is 
a suit of a civil nature. 3 

(3) A suit brought by a landhrd against his OCCU~3.'lCy 
tenant fur damages on· the allegation that the defendant 
who pays to him rent in kind, has without sufficient cause 
failed to cultivate a part of the..-=land comprised in his tenancy, 

a suit of a civil nature.
6
4 , 

(4) A claim by an occupancy tenant based on. the ground 
that he has been prevented by force from cultivating his holding 
is a suit of a civil nature. 5 

(5) A suit by an owner of land for damages from a person 
who has agree.d to buy a growing crop and clear t~e land of suc:h 
crop within a stipulated time and who has f~lled to. do so, 1S 
purely one for damages for breach of contract and IS cogmzable by 
a Civil Court. 6 

(6) A suit for damages for the unlawful possession by the 
defendants of a water milL 7 . 

(7) A suit to recover arrears of rent in respect of agricul
turalland by a person, to whom ,the landlord has soJd the right 
to recover the arrears, is a suit of a civil nature. 8 

CLAUSE (0). 
Suits 'Onder the clause.-(l) A suit by a ti"ni contractor on· 

account of grazing dues in respect of certain camels from the 

1. I06P.R 1906. 
II. 1~28 La.h. {!08. 
II. 128 P L. R 11116. 
4. b9 P. J... R. 1917=90 P. W R. 

11l17; 42 I. C. 2'l9. 

6. f 6n: P. W·:R. 1908=114 P.· L. B. 
. 1908. . . 

6. J4 P. B.ls94. 
7; 41 P. R. 1892. 
8. 61 P. W .R. 1912=13 I. C 611. 
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defendant who had .undertaken to pay. the amount, falls under 
the provisions of this clause. 1 

-
(2) A suit for money due for the use of masonry outlet or 

moga, made by plaintiff for the irrigation of defendaut's land,. it 
being a suit for the recovery of a sum in the nature of rent.2 

Suits not under the c1ause.-(l) A suit by a lesse.!) of 
Governmeut parade grouud for money due on a.ccount of grazing 
dues, the parade ground not being an estate withiu the ·meaning 
of Punjal) Land Rbveuue Act, is cognizable by a Civil 
Court.3 

(2) A suit by a superior landlord, by virtue of his being 
the owner of a certain canal which irrigated the defendant te
nant's land, for a certain share of the produce of such land in 
addition to the 'abiana' or water rate as compensation for his 
cleaning out and repairing the canal year by year, is in effect a 
suit to enforce a special kind ot customary paymllnt in connection 
with a peculiar local custom of canal irrigation and is, therefore, 
cognizable by a Civil Court. 4 

CLAUSE CPl. 

Scope.- This clause refers to suits for sums payable on 
account of land revenue as such, i. e., suits for land revenue or 
arrears of laud revenue by a person entitled to receive it·. It does 
not cover a claim as to money advanced to a person to pay land 
revenue and not repaid by borrower which is certainly cognizabl~ 
by a Civil Gourt.S 

Suits under the clause. -(1) A suit for . the recovery of the 
amount due on account of date revenue as is assessed in Dera 
Ghazi Khan District.6 . 

(2) A suit for damages or va~e of share of p'roduce in kind 
due to a muafidar.7 . 

. . 
• (3).~ suit for a declaration of a right to recover dues in kind; 
IS One ansmg out of the conditions of a tenancy and is cognizable 
by a. Revenue Court only.8 

(4) A suit for a. dbclaration that th~ defendants are not en_ 
titled to levy ala milkiyat dues.9 

1. 30 P:R 1895. 
2. 164 P. R. 1888. 
3. 13 P B. 1895 
4. 103 P. R. 1887. 
5. Uti P R. 1906 .. 98 P. L. R.IB07, 

6. 109 P. R 1890. 
7. 52 P R 1890. 
8. 7lJ 1. O. %60 (N. W. F. P.) 
9. ,) Pp. Air. No. 10. 
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Suits not under the c1ause.-(l) Where A, a Lambardar sued 
K, on a ruqa drawn by G on K.and signed by way ofaccsptance 
by K for money due by G and his brother by way of land revenue 
and mutation fees, it was held that the liability of K, being on the 
ruqa and not ~under the present clause, the suit was one of a 
ci vii nature.l . 

(2) W~ere plaintiffs and the defendants were, according to 
the-plaint, lessees of the tirni or Gove!'nment grazing tax for a cer
tain p'eriod and the plaintiffs whu had paid into the Governmen t 
treasury the full price of the lease, claimed from the defendant his 
share of the amount, the suit was held to be a civil suit.2 

ADMINISTRATIVE CONTHOL. 

SUFt1'iniendence an~ conh'ol of Revenue Officers and Revenue 
Courts. 

s~ 78. (I) The general superintendence and control 
over all other Revenue Officers and Revenue Courts shall 
be vested in, and all-such othcers and Courts shall be sub

'ordinate to the Financial Commissioner. 

(2) Subject to the general lIuperintendence and cont.rol 
of the Financial Oommissiener, a Commissioner shall cont
rol aU other Revenue Officers and Ravenue Courts in his 
division. . 

- (3) Subject as aforesaid and to the control of the 
Commissioner a Collector shall cont.rol a.ll other Revenue 
Officers and Revenue CourtH in his district. 

POll'er to distribute business and withdraw and iT<1,nsjer cases . 

. -? 79. (I) The Financial Commis_sioner .0r.R Co~
mlSSloner or Collector may by written order dls~nbute, In 

such manner as he thinks fit, any business cogn~zable by 
any Revenue Officer or Revenue Court under thIs control. 

(2) The Financial Commissioner or a Commissioner 
or: Collector· may withdraw any case pend~ng before any 
RE'venue Officer or Revenue Court under hIS control, and 

<I 

1. 9 P. R. 18ll6. 2 33 P. R. 1~9!. 
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either dispose of it himself, ,or by written order, refer it for 
disposal to any other Revenue Officer or Revenue Court 
under his contrdl. . 

(3) - An order under sub-section (1) or sub-section (2) 
shall not empower aDY 'Revenue {OffiEler 'Or Revenue Court 
to exercise any powers lor deal with ,any ,busines8which he 
or it would not be competent to exercise or deal with within 
the 10~allimit8 of his or its own jurisdiction. . 

APPEAL, REVIEW ,AND REVISION. 

-Appeals. 

5. 80. "Subject to the provisions of this :Act 'and the 
rules there-under; an appeal shall lie .fromanoriginal or 
appellate order or decree, made, under this Act by a Revenue 
Officer or 'Revenue Court, as follows, ,namely,"""" 

(a)' to the Collector when the order or decree :ismade 
by an Assistant 'Cdllector of either grade j 

(b) to the Commissioner when the order or de~reeis 
made by a Collector ; . 

(c) to the Financial Commissioner when the order. 
or decree is made'by a Commissioner; 

Provided that--

. (i) 'an appeal from .. an -order or decree ,made by ,ail 
.Assistant Collector of the .first grade specially 
.empowered by name in that behalf.by the Loc&1 
Government in a suit mentioned in, the first 
group of sub-section (3) of Section 71,shallli-e 
to the Commissioner and not to the Collector; 

(U) when 'an original order or -decree is confirmed on 
first-appeal,·afutther appeal shall not lie ; 

'(Ui) : when any such order ordectee is modified or 
reversed on -appeal -by the Oollector,the order or 
decree ,made by the Commissioner on- further 
a,ppeal, if any, to him'shall.be final. 
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NOTES. 

~econd ap~eal.-The combined effect of clauses (ii) and (iii) of 
pr0V:lso to Section 80 may be stated in the shape of six propositions 
as gl ven b~low.-

(1) If a s~it is dismissed or decreed and on appeal the decree 
of the trial court is confirmed-in its entirety, no second appeal is 
competent. ' 

(2) If a suit is dismissed or decreed and on appeal the decree 
of the trial court is reversed or modified in its entirety, a second 
appeal WJuld, be at the instance of the aggriaved party: 

(3) If a suit is dismissed by the trial. but on appeal by the plain
tiff is partly decreed,'no second appeal is competent ill respect of 
t,he part of the suit dismissed by both the courts. 

" '(4) But in the above noted case, it would be competent to the 
aefendanti to file a second appeal with regard to the part of the 
claim decreed by the appellate court. '" , . , 

(5) If a. suit is d~creed.by the trial court and' on defendants 
appeali~g, the appeal is partly accepted and the decree is conse
quently modified in favour of· the defendant, a second appeal by 
the,defendant is not competent. , 

{6) But in the above noted case it is' open to the plaintiff to 
file a second appeal :wit.h regard to the part of the claim dismissed 
by the aPPl'llate court. 

, 

To bar a second appeal the concurrE'nce of the two courts must 
be absolute or else clause (iii) would be applicable and a. second 
appeal will be competent. 1 Thus where the first court found 
that the plabtiff wa~ ent.itled to rights of occupancy. under Sec
tion;) of the Act, and the appellate court found that he came 
under Section 8, it was'held that the decree of the first court was 
modified by the appella.te court and that the second appeal did li9.2 
The c')rrection of an error 'and cOllsequent modification of the 

: decree of. a. court of 1st instance by, the Collector gives a right 
of. further appea1.3 Modification of a. decree or order gives the 
right of appeal not only against the modified part of it, but again
st the whole of it.4 The reversal by the first appellate court 
of the part of the decrE'e for possession of land awarding com
pensation to defenda.nt for a building thereon, by giving the ~e-

. fend an t an OptiOI\ to rE)move the materials in lieu of compensatio~ 

1. 76' P. R. 1[:69 See also 2S and'S. S P. R. 1891 Rev. 
63 P R 1819; 12}'. :!:to 1860. 4. Ibid. 

2. 11 P. R.1676. ( 
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is a modification or reversal within the meaning of this sectiQn aI!d 
gives a right of second appeal. 1 11\ 12'P. R. 1880 it was laid 
down that reversal against two of several d~fenda'nts by the first 
appellate court of a decree pa!jsed against all dj3fendailtswas a 
reversal contemplated by clause (iii) and conferred a right of 
appeal on other defendants. But in 1 P. R. 1890. (Rev.).it has 
been laid down that if the effect of an appellate decree is to can,~el 
the original decree,so far as it affects some tenants, while ijrmaiQ.
tains the decree against others, the reversal of the decree' against 
the former, does not give a right of further ,appbal to, the l~tter 
whose interests are distinct OJ,' separate; It. is, however, cleat ,that 
where a suit is dismissed by the trial court but is parlly accepted 
by the appellate court, no second appe~l is compe~el1t with regar.! 
to the 'part of the suit dismissed by both the courts.2 Where 
howevt::r, a suit ~s decr~ed by the trial court on defendants 
appealing, the IlPpellate court modifies the decree in favour of the 
defendants, a second appeal by the defendants will not lie,3 

If a Collector on an appeal as a Revenue Court, passes all 
order of remand under O. 41, rule 23, a.p.c. 1908, further appeal 
from such an order of ;tl,le Collector lies to the COID.IQ.issioner and 
not to the Financial Commissiouer.4 

Limitatian/or appeals. 

S. 81. The per~od ,oF limitati ')n for an ap,peal under 
the last foregOIng' sectIon shall run from the date of the 
order or decree appealed against, and sball be,' a8 fohows, 
that is to say,- ' 

(a) when the appeal lies to the Collector-thirty 
. days; . , 

(c) when the ~ppeallies to the Commissioner-sixty 
days; .' .. ,. 

(b) when tb.e appeal lies to the Financial Com.mission 
er-ninety days. 

I NOTES. 
This se.ction prescribing limitation for appeals' as it does, is to 

be rea.d ,!lth Ss. 5 and 12 of Limitation Act (IX of 1908), the 
,for?ler laYll~.g. do~n that an appeal may be admitted after the 
penod of hmlta~lOn prescribed therefore has expired when the 
appellant oan satlsf.y,the court that he had suffioient cause for not 
filing th~ appeal.~ithin' the proper period ILnd the latter requiring 
that the hme reqUlslle forobtaininO' a oOPY of the judgment or 
or.der On whiohappeal is founded sh

e
alllle exclnded.S ' 

1. 67 P R. 1878. 4:. J P R 1905 Rev. -35 P L. R' 
~. 1931·Lah.L.T.13. 1906. 
S. 1931 Lah L T. 12. 5 92 1'. ~ 1886. I 

• 
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Review by Revenue Officers. 

S. 82,.' (1) A Revenue Officer, as 8uch, may either 
of his own motion or on the application of any party iI!terest
ed, review, iJ.nd on so reviewing modify, reverse or confirm 
any order passed by himself or by any of his predecessors 
in office: . 

Provided as follows :-

(a) when . a Commissioner or Collector thinks it. 
necessary to review any order which he has not, 
himself passed, and when a Rev:enue Officer of a 
class below'that of Collector purpOE~es to review 
any order whether passed by himself or byanyof. 
his predecessors in office; he shall first obtain the 
sanction of tbeRevenue Officer to whose control 
he is immediately subject; , 

,(b) an application f9r review of an- order shall not 
be entertained unless it is made within ninely 

. days from the passing of the order, or unles~ 
the applicant satisfies the Revenue Officer ~hat 
he had sufficient cause for not making the appli
cation within that period; 

(c) an order shall not be modified or reversed unless 
reasonable notice has been given to the parties 
effected thereby to appear and be heard ill sup- ' 
port of the order ; 

(d) an order against which an appeal has been pre
, fer red shall not be reviewed. 

(2) For the purposes of this section the Collector shall 
be deemed to be the successor in office of any UeveDue 
Officer of a lower class who has left the district or has' 

. ceased to exercise powers as a Revenue Officer, and to 
whom there is no successor in office. 

I 

(3) An appeal shall not lie from an CJrdllr refusing to 
review, or confirming on review, a previous order. . 
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NOTES 

Scope.-This section applies only to Revenne officers and not 
to Revenue Courts. It applies only when a Revenue Officer who 
is not sitting as a Revenue Court, wishes to modify or revise an 
order passed by another Revenue Officer who was also not 'acting 
as a Revenue Court.1 
Computation of periods limit~ for appeals and applications fOl re

f)iew. 

S. 83. In the computation of the period for an 
appeal frQm, or an application for the review of, an order 
under this Act, the limitation therefor shall be governed 
by the Indian Limitation Act, 1908. 
Power to call for, examine and revise pl'oceedings of Revenue Officer 

and Revenue Courts. 
S. 84. (1) The Finan~ial Commission.et may at 

any time call for the record of any case pendmg, before, 
or disposed of by, any Revenue Officer Or Revenue Court 
subordinate to him. ' 
, (2) A Commissioner 01' Collector may call for th e 
record of any case. pending' before, or disposed of by, any 
Revenue Officer or Revenue Court under his control. 

(3) If in any case in which a Commissioner or 
Collector has called for a record he is of opinion that the 
proceedings taken or the order or decree made should be
modified or reversed, he shall submit the record with his 
opinion on the case for the orders of the Financial 
Commissioner. 

(4) If, after examining a re~ord called for by him
self under sub-section (1) or submitted to him under sub
section (3), tHe F,inanciaJ:. Commissioner is of opinion that 
it is inexp~dien£ to interfere with the proceedings 01: the 
order or decree, he shall pass an order accordingly . 

. (5) If, aft'er examining the record, the Financial Com
missioner is of opinion that'it is expedient to' interfere 
with t~e proceedings or the order or decree on any ground 
on whICh the High Court in the exercise of its revisional 
jurisdiction may under the law for the time beina in 
force i~terfere with the proceedings or an order or de~ree 
of a CIvil Court, he shall fix a day for hearing the case, 
and may, I"n that or any subsequent day to which he may 
adjourn the hearing or which he may appoint in this be
half, pass such order :as he thinks fit in the case. 

1. 19.26 Lah, L.T. {. 
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. (6) Except when t,he FInancial Commissioner fixes 
under Bub:section (5) a day for hearingthe case, no party 
has any rIght. to be heard before the lfinancial Commis
sion~r when exercising his powers under this section. 

NOTES. 

Grounds on which High Cour't may .interfere on revision.-The 
law relating to powers of the High Court til interefere in revision 
in the orders or decrees of the lower courts is.embodied in S, 44 of 
the Punjab C~urts Act, 1918. The section runs as follows:-

The High Courts may. call for the record of any case which 
has been decided by any court !lubordinate. to it and in which no 
appeal lies thereto, and if such subordinate court appears-

(a) to have· exercised 8. jurisdiction not vested in it by 
law; or . 

(b) to have failed to exercise a jurisdiction so vested; or 

(c) to have acted in the exercise of its jurisdiction illegally or 
with material irregularity; 
the High Court may r.:lake such order in the case as i~ 
thinks fit. 

The leading cases on thE! revisional power of High Courts are 
11 C. 6 P.C • and 40 Mad. 793 P. O. The following passAge from 
40 M. 793 P. C. will illustrate the scope of such powers. "Section 
115 of Civil Procedure Code" oBserved their lordships of the Pri
vy Council, " enables the High Court, ill' a case in which no appeal 
lies, to call for the record of any case if the court by which the case 
was decided appears to have acted in the exercise of a juri&diction. 
not vested in it by law, or to have failed to have e.xercised a ·juris:" 
diction vested in it or to h&.ve exercisE-d its juri~diction'~l1egally or 
with material irregularity and further enables it to pass such an 
order in the case II.S the court may think fit. It will be observed 
that the section applies to jurisdiction alone, the irregular exercise 
or non-exercise of it, or the illegal assumption of it. The: section 
is not Clirected against conclusions of law or fact in which the ques
tion of jurisdiction is not involved." The courts have jurisdiction 
to decide wrong as well as rigbt and the mere fact that i~ conclu
sion erroneous in law or fact has been arrived at, does entitle. a per-' 
son' to move t.he High Court in revision.l, It is a wel~ estabEshed 
practice that where another remedy ~~lS~S to an aggneved party, 
the High CO\lrt will not interfere in revision.2 '!'his rule though 

1 9 Lo.h 308 . 
2. 2r P. R. 1898 ~'. B j 76. P. B. 

J903j99 P:R.l~15. 72 P. R. 
1918. . 
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usual is Dot invariable and there is ~othing in law, which pr~hibits 
a court from interfering when grave. injustice would result frcm 
interferElnce even though another remedy might be open to tbe 
petitioner. 1 So far at least the Lahore. High Court is concerned, 
the law is definitely settled that an interlocutory order does not 
amount to a decision of a case and is, therefore,·Dot reyisable.2 It 
is discretionary with the High Court to interefere in revision and 
it will Dot exercise its powers merely because the lower court has 
erred on a technical point, if it appears that the lower court's deci
sion does substantial justice hetween the parties.3 In otber words 
the High Court will not interfere in revision, even if the-Iower court 
has acted without jllrisdiction unless a failure of justice has resulted 
from such a defect.4 When interference is likely. to wvrk riot in 
the interests of justice but against it, a revision will not be allow
ed.S 

, 
Examples of interference by High Court in revision.-(l) Find

inl!s of faoli based on conjectures and not supported by evidence on 
record, must be Stlt aside on revision where no appeal is allowed by 
law. 1'he Court has to bear in mind tut! pltladings of..the pa.rties 
anu & judgment based ou an entire ~is&pprehellsion of the case set 
up by & party cannot be allowed to stand.6 

(2) If a document on which the finding of fact is principally 
based is definite, a court in misconstruing it, commits an irregula-
rity which renders a revision competent.7 . 

(3) Omission to determine a question of fact on which -the de
cision as to limitation depends is .& material irregularity. for which a 
revision lies.S . 

(4) Wrong decision of the low~~ court when no appeal 'lies, 
the High Court has power to interfere with.9 

"' (5) Wrong allocation of the burden of proof constitutes & rna
~et:ial .i~regularit,..justifyin'g the interference of the High Court 

, In reVlSlOn. I 0 '-But • ~ontrary view was taken in 92 I. C. 46. . 
(6) 'A revision is competent when it can be shown that a suit 

~as. be~n erro.n30usly held to be either, wi thin time or barred by· 
. hmlta~on,owlOg to the application to it of an article of the Limita-
. tiox: Act ~hich .cann.)t apply to the faets.U 

.(~) An o~d~r passed under O. XXIII, rule 1 c.p.d. giving the 
platntiff l?ermlsslon to withdraw the suit with liberty to bring Ilo 

,fresh ODe if.open to inference in revision . .12 

·1. , L. L J. 71.; J181. C. 393. 
2. 5 Lah. 288 If. B. .. 
3. 59 P W R. 1!1l2 .. 
4. 36 P. R ·190'> F B· 2·L L J . 673 . -., .., 

5. 127 L C 215 (2~ 
6. 22 P L. R. 1'lIPj See also 108 

P. R 1890; ~1 P. R 1898" •• 
r. s P. W. 1L 1919. 

8 . 37 P. L. R 1919 
9. 2 P. W R. HlIlI.' 
10. 3 Lah. L. J. 417jSee also. 41 

P R 1898 . 
11. ,511 P L. R. 1918 (39 C. 4~ 20. 

A 78 Ref.) See 129 P. w. R 
1918 

12. 117 P. W. R. 1918==46 I. C. 
.81. 
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(8) Misundersta.nding A.nd misapplicati~n 'of .la·w by lower 
court resulting in an erroneous decision is, a material irregularity 
,justi{ying r,evision.1 . 

(9) . Framing an incorrect issue or giving an .incorrect state-
ment pf .the points for determination in an appea1.2 . 

, (lOr Th~ grant of a decree on a compromise enterea:i~to on 
behalf.of a minor by the guardian ad litem without making any en-

. quiry as to whether the compromise is beneficial to the minor or 
oo~3 . 

'(11) (0 Starting a new ground of defence not pleaded by the 
defendant, (ii) absence of findiIig on material points, (ifi) wrong allo
cation of onus of proof, (iv) failing- to notice a presumption, and (v) 
indulging in generalities and conjectures about plaintiff's general 
bad .conduct instead of giving definite findings on the-evidence as 
regards specific misbehaviour, are material irregularities justifying 
a revision.4 

(12; Omission to stat.e points for determination or reasons for 
the decision on the part of the appellate court was held to justify 
reversal in revision.S 

(13) Where a plaintiff has in truth no cause of action. and a. 
court decrees his claim, it exercises jurisdiction not vested in it by 
law, and a revision .is competent.6 

(14) Where a plaintiff files a plaint sb\ting facts,whi'C~, if 
true constitute in law a ca usa of action and the court of 1st lDS

tance rejects the plaint or dismisses the suit merely on thelgr~und 
that these facts constitute no ~ cause, the court fails to exerClse a 
jurisdiction vested in it by law and a revision lies.7 . 

(15) Material. irregularity in frami.ng the .issues aud a com
plete misapprehension of the case presented. ~orde~i~ion by the 
parties to the court would call for interference lD . renslOn.S 

(16) Omission on the part of a court to bring its mind to beal 
on the question whether the evidence adduced is admissible UI 

not Js a good ground for revision.9 . 

. ~. (17) An error of procedure due to a misapprehension of the 
law substantive or adjective.l0 

1. 146 P W. R 1918=46 1. C. 777. 
~. 205 P.R. 188'. 
3. 10j P. R. 1889. 
4. 41 P R. 189Bj 1930 Lah. SO. 
6. 72 P. 11.. 1 HOG.. 
6. 75 P. R 1890. 

7. Ibid.· a. 108 P B. 18!<0; 6 I. C 294 (1) 
9 •. 68 P. B.18\/7 (Ref· 6 P.:a. 1901 

Rev 
10. 54:P. R 1897. 
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(18) Omission to raise and try an issue of fact which if de-, 
cided- in defendant's favour would have been a complete answer 
to the claim.1 , 

(19) 'Where the trial court did not dismi~s the suit or the 
. first occasion,'when default was made and the plaintiffs abl!ence oil 
, the second occasion had been accounted, the lower appellate court's 

refusal to accept the appeal is a material irregularity jllsti:(ying in-' 
tefl3fenC6 in' revision.2 

(20) The preliminary decision as to appeal being not duly 
authorised by the appellant is an adjQdication on·a question:relat
ing to jurisdiction over the case and wrong decision on the point 
i" open to revision.3 

. . 
(21) Declining jurisdiction to release certain property from 

attachment under the, impre!lsion 'that the application before the, 
court was barrad by authority and coming to. no finding on facts 

. furnishes a ground for revision.4 

(22) The misrepresentation of a fact apparent on the,record 
Dr the errone01lS assumption Df a fact, or the.. applicability of a rule, 
or a failure to appreciate the true points for determinatiDn raised 
by a general issue, such as one of res judicata or limitation are 
material irregularities furnishing ground for rev)sioD. An irregula
rity is material when it results in the dismissal of 'a suit on techni
cal grDund apart from the merits, which can be shown to be erro~ 
neous.S 

(23) Reversal by an appellate court Df a decree of a subordi
Date ,court merely by reason of an irregularity nDt affecting the 
merits Df the case or the jurisdiction of the court.6 

(24) Where an appeal h rejected under O. 41, rule 11 it is a 
dem'ee appealable as such. But where no decree is drawn up It re
vision would lie. When the order of the lower coUrt proceed on a 
mistake of fact, a petition to revise the same lies.7 

(25) A finding of fact not based on evidence is liable to 'be 
upset in revision.S ' 

(26) Where an application for amendment of plaint was filed 
befor~ . fra~i~g 'Qf issues but was rejected, the High Cou~ inter
If-red In reVISIon and allowed amendment. High Court is compe
te.nt to interf~re in revision with an interlo'cutory order though it 
wIll do so sparIngly.9 . 

1. 19 P. R. IF!94 
2. 60 P.R ]897. 
S. 54 P R. ]8~6. 
4. 8 P.R 1897. 
6. 26 P.R. 1892. 

6. '65 P.R. 1891 
7. ]91 P L.R. 11114=23 I.C.1I02 ... 

116 P,W R ]914-
8. 93 PL.B. 1917. 
9. 76 P.R. 1917=40 I.C. 65, 
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(27) Appella.te court's omission to consider the question of es
topp~l was. It material irregularity which justifies interference in 
reVlSlon. 

(28) An appellate court cannot setup an entirely new case 
for a party and if it does so, it acts with matorial irregularity justi
fying interf~rence in revision. I 

(29) When the lower court r~fused to amend the decree on 
the ground that it was in conformity with the judgment while in 
fact it was not, the High Court could inte rfere with in revi~ion.2 

(30) ~taying execution proceedings by wrong application of 
S. 10 C. P. C. is open to revision.3· . 

(31) A judge acts with material irregularity in following a 
ruling which has become obsolete and a. revision i$ competent.4 

(32) A court acts without jurisdiction in referring a matter to 
arbitration where a party interested in the dispute does not join in 
making the reference and with· material irregularity in not afford
ing an opportunity to a party to file objections within the statutory 
period, the order is revisable.S 

, J' • 
_ . (3D}. Where the lower Conrt passes an obviously wrong 

order iii .that it overlooks the express possessions of a surety bond 
and ex6nerates the surety, the order can be rectified in revision.6 

Examples of refusal to interfere in revision. -(lJ Interlocutory 
orders dealing with the'decisions on question of jurisdiction, are 
not open to revision.1 . 

(2) Ordinary no .revision lies to the High Court· from an 
interlocutorv order where the final -decree to be passed by the 
court 'of lst -instance would be appealable.S 

(3) A decree based on private award filed in court is not 
. open to revision partly where there is no prim'l facie material 

irregularity or illegality in the award.g 
(4) Even where revision lies, it will be rejected if there is 

another remedy open to the applicant.tO . 
. (5) It was held that the Chief Court would' not entertain 

an applicaticn for revision made on the ground that the lower 
appellate court has taken wrong view of law in making the 
petitioners respondellts, liable to the claim if it appeared that 
their conduct was most reprehensible and they .had in fact 
received the money claimed which was ordered to be refunded by 
them to the plaintiff.tl 

'I. 98 I. C. 867 (2). 
2. 115 1. C. 042 
S. 1929 Lah 694. 
4 ) 929 Lah 824. 
5. 1929 Lah. 171. 
6. 81 P. L. R. 105. . 
7. 149 P. W. R. 1916=8 P. L. R. 

1917=35 I. C 608. . e 

8. 76 P L. R 1916-36 L C. 57. . 
9. 114 P L R. 1914 . 
10. 72 P. B. 1918=31 P L. R 1918 

-148 P W. R. 1918=46 1. C. 
589; 120 P W, R. 1918=46 I. C. 
189; 15 P R, 1901. 

11 88 P. L. R. 1917. 
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(6) Where on the objection of the defendant' that the 
court has no jurisdiction to entertain the snit, the court decides 
that it has jurisdiction, the order of the court does not amount to 
a decision of a case and no revision lies against it.1 

(7) Where an applicant had delayed; in appealing to the 
proper court till his appeal was barred· by time, the Chief Court 
refused to entertain his application for revision.2 

(8) An order based on wrong iI\ference drawn from admitted 
facts is not open to revision.3 

(9) The erroneous constrnction of a judgment and decree 
is not a material irregularity and forms no ground for 1;evision.4 

(10) Erroneous decision Py the appellate court that the oourt 
of first instance had jurisdictlOn to hear the suit is no ground for 
revision.S . 

(11) Declining to order rateable distribution of part of the 
property of the debtor under an erroneous impression as to the 
extent of the lien of a decree holder.6 

(12) HeAring an appeal on an adjourned date withou~ .. ~resh 
notice to a respondent.7 . . . ." ... , 

(13) An appellate court remanding a case under Section '566 
C. P. C. 1882 (0. 41, r. 25, O. P. C. 1908) to a court other 'than
the court which tried the case, was held not to have exercised a 
jurisdiction not vested in law.S . 

(14) An erroneous . decision on merits whether it be in con
clusion drawn from the evidellce 01' in the application of the law .• 
to the facts, is not an irregalarity furnishing ground for revision.9 

(15) A decision by the lower court thtt the arbitrators were 
. not bound to take all the evidence produced, but only so much 
as they considered necessary for the purposes of justice though 
wrong, did not fllrnish any ground for revision.tO 

(16) An appellate. judgment deciding though erroneously 
that the court of lst instance had jurisdiction to hear the case, is 
not open to revision as the appellate court cannot be said to have 
exercised 8 jurisdiction not vested in it by law, simply because it 
came to a wrong finding.tl 

.(17) A decree in a suit for recovery' of possession under 
SectlO!l .9, Specific Relief Act, in flloVour of the plaintiff, is not open 
to reVIslon on the ground that the court below has misapprehend
ed and misrepresented the e:vidence, oral and documentary, on ~e 

1. 40 PW R. 1921. See also 31 P.R. Dist-ztPR '1906. Ref. 144 P.R' 
1902; 64. P.R 1905;13 P. W B. 1910 I!lOS 61 P.R 1911) 

2. 71 P R.1ss!. 7. 34 P.R. 18'lO, 
S. 6 P R IH89 8 11 P.R. 1886. 
4. 60 P.R. 1891.. 9 9 P R 1894. 
5. 46 PR J886. 10. 58 P R 1889. 
6. 65 P'R. 1905 (70 P.R. 1904 fol. 11 •. 46 P.R. 1886 • ... 
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record where, on the allegations contained in- the plaiut, the 
plaintiff had a cause of action and the court -had jurisdiction to 
entertain the s~t and the errors attributed by the petitioner to 
the court below, were intrinsic to the inquiry and decision.l \ 

- (18) The decision as to limitation does not open the way to 
rSTision, where the 'court below has not acted with material irregu-
larityin the exercise of jurisdiction vested in it.2 -

(19) No revislOn litis against an order refllsing permission 
to,withdraw a suit.3 . 

(20) No reVlSlon is compelienli against an oder refusing 
amendment of plaint.4 

(21) A wrong decision by a lowe; appellate co.urt on a point 
of limitation is not ·an ille~ality or material irregularity j ll'3tifying 
interference in revision.S . 

(22) Where a party has accepted a lower court's order, the 
High Court will not interfere in revision.6 

Financial C();n;nissioner 5 revisi()nal p()Ners.-The exer.Jise of 
revisional powers by the Financial Commissioner isdiscretiouary 
and quite unfettered, the broad principle to follow being to inter
fere only where a refusal to interfere would result in inj ustice or 
faUure of justice.7 He is not bound tl) int3rfere even where ther e 
is a. defect of jurisdiction unless he is satisned that his declining 
to interfere would lead to an injustice or failure of justice.S .The 
'Financial Commissionor will exercise his PQwers under this section 
(within the limits set by the C.P. C. to the revisional jurisdiction 
of the High Court) only where interference is necessary in order 
that substantial justice may be done.9 

Though a court of revision need not interfere whare substall
tip 1 justice has heen done even if there has been deftlct of jurisdic
ti{)n~ there is no authority for the converse proposition that a court 
of revision can interfere to do s~bstantial jllstice even if there has 
r.een no defect of jllrisdiction.10 A Financial Commissioner can 
no more revise the order of a past Financial· Commissioner under 
Section 84, Pnnj'lb Tenancy. Act thau he can revise an order of 
his colleague.ll 

Finanoial Commissioner's revisional powers under the Tenancy 
Act are smaller than those he possesses under the Land Revenue 
, 

1. 13 P R. 1903. 8. 5 P. R. 1903 Rev. 1 P. 1~. 1911 
Rev=31 P. L. R 1971 2. 123 I. C. 611. 

S. 31 P. L. R.456(1). 
4. Ibid. . 
6. 93 I. C. 855. 
6. 96 I. C. 420. 
7. 2 P. R. 1910Rl\v.=6 110.735. 

. 9. 198 P L R. 1915=25 1. C. i:l67; 
Lab. LT vol. II p. \. 

10 1928 L. L.T p. I'll. 
11. 1926 L. L T p.27. 
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Act. The Financia1.Commissioner, however, will always exercise 
his powers under this section where flagarant injustice would 
be done if the order of the Court below is al~owed to stand.l 

A technical irregularity is not a good ground forinte~erence 
on the revision side. 2 The circumstances which would justify the. 
court of the Financial Commissioner on its revision side, in hold
ing that a subordinate court had acted either without jurisdiction 
or illegally or with material irregularitywQuld hava to be of a. 
very exceptional kind,. though absolute perversity in the finding or 
a serious misapplica.tion of Jaw of evidence in arriving at it, 
might justify such interference.3 

Held to be good grounds for Revision.-(l) Where the Collec
tor and the Commissioner ignored a previous decision between the 
predecessors in illterest of the present parties which constituted 
res judicata, held that it amounted to materia!. irregularity and 
authorised the Financial Commissioner to interfere in revision.4 

(2) A judgment of the appellate court which does not deal' 
~ith the points raised 'in the memorandum of appeal mu!!t be 
regarded as defective and irregular and is liable to be set" aside 
in revision. Similarly 11, judgment which does not dispose of the 
pleas raised by the defendant but is based on conjectures and far
fetched thbories, is a defective judgment.5 . 

(3) Application of the rule of limitation which in fact does not 
apply to the case at all, amounts to a material,ir~egularity.6 

(4) Not dealing with the question of compensation in a suit 
whether for ejectment by the landlord or to contest the notice of, 
ejectment by the tenant, amounts to a material irregularity war-
ranting interference on the revision side.7 , 

(5) In a. case in which the ComJIlissioner did not fix a. date for
hearing the appeal, but disposed it oron merits on a day of which 
notice had not been given to the appellant; it was held that the: 
Commissioner had acted with material irregularity~8 

(6) It is a material irregularity if a court of first instance omits 
in a suit to contest a notice of· ejectment to call upon the tenant to 
file a statem.ent of his claim, if any, to compensation for im.prove
meots or for disturbance and of the grounds thereof ill pursuance 
of the directions contained in, Section 70 of t4e Act.9' 

1. 1~2G Lah. L. T. 19. 
2. Ins P. L. R. 1915 . .-.25 I. C.S67; 

Lah. L.T. vol. II p. 1. 
3. 1 P. R, 1914 Rev. 
4. 2 Lah, L. T 7. . . 
o. 4' P. W. R. 1916 Rev. 

1929 Lah. L. T. 3S ; 1931 'Lab. 
L.~. 7, . .' 

6. 6P. R. 1901 Rev. 
7. 13 P~ R. 1890 Rev. 
S ... 7P. R. 18S8 Rev. 
9. 6 P. R.1892 Rev. 
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(7) It is a material irregularity to dispose of a suit by a tenant 
to contest his liability to ejectment without determining the ques
tion of compe,:lsation in accordance with the provisions of Section _ 
70, of the Act.1 

(8) It is a material irregularity to decree occupancy rights of 
a higher kind thau those sued for.2 

(9) A wrong decisiori as to res judicata, if it prevents a case 
being heard .on the merits.3 

(10) Failure to ex~rcise Jurisdiction to gra.nt relief against the 
forfeiture for non-payment of_rent.4, 

(11) Ignoring the distinction made by law between different 
classes of tenants and to fix rent without regard to the section un-
der which they come.S ' 

(12) Omission to determine the status of a tenant in a suit for 
enhancement of rent. 6 

(13) Disposal of II.n appea1 by a Collector in camp without 
giving notice of the place of hearing.7 -

(14) Holding back a reference tQ arbitrators or attaching 
thereto, a condition that certain costs should be paid.S. 

(15) -Omission in a suit_ to contest a notice of ejectment, to 
frame and decide the issue whether the plaintiff is entitled to the 
occupancy rights 8S claimed or not.9 

(16) Disposal of a claim to Qccupancy rights without reference 
to the ,new Tetlancy Act.10 

. (17) Decreeing on vague grounds rights of occupancy under 
Section 8 of the Act without considering the test laid down in 4 
p. R. 1875 Rev. 11 

(18) 'Dismissal in toto of a suit to contest a notica of eject
ment, on the ground that in order to succeed under Section 5 (1) 
(a), the tena.nt must show a. cOlltinuous possessiun of his entire 
holding and not merely of a. fraction thereof 12 

(19) Non-specification of precise land in a decree-(,,) in a 
suit for ejoictml"nt, lb) declaring a tenant to have acquirel occupan-
cy rights.13 ' 

1. 4 P. R. 1891. Rev. 
2. 1 P. B.189:1 Rev. 
S. 2 P R. 1910 Rev. 
,. 6 P. R. 1912 Rev. 

1929 Lah L. T. 19 
6. 12 P.R. 1890 Rev. 
6. 6 P R. 1893 Rev. i 6 P. R. 1895 

Rev. 

----
7. 7 -p R. 1892 Rev. 

8. 11 P R 1885 Rev. 
9 2 P R 1891 Rev 
10. 16 P.R 1892 Rev. 
11. 17 P R. J892 Rev. 
12. 6 P. R 1891Rev. 
13. 6 P. R 1l:!91 Rev. 
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(20) The dismissal in default of appeal where no- previous 
notice is given to the appellant. 1 

(21) Refusal by lower courts tQ consider the defendant's claim 
to an occupancy status under Section 5 because his predecessor in 
interest had been recorded as a Section 6 tenant in 1879 and had 
taken no steps to claim a higher status, is lL material irregularitY·2 

-

_ • (22) If. a tenant claims occupancy rights under Section, 5 
and that claim is not decree.;!, .the courts would be acting with 
material irregularity, if they did not consider whether with refe~ 
rence to the facts in the Cllse, plaintiff was lIot entitled to occu-' 
pancy rights of a class inferior to that specially set forth in the 
plaint.3 

(23) Deciding an appeal without being able to ex.amine the 
record.4 

(24) Referring to Civil Court the party in whose..1a:vour the 
ent.ry in the revenue papers stood I!>nd disregarding the presump-
tion of truth attached to revenue papers.S _. 

(20) The inclusion in-the notice of ejectment and in the sub
seq uent deli very of possession, of a particular field held in 
previous judicial proceedings to be a part .of the land from which 
the tenants were not liable to ejectment, was a material irregu-
laritY·6 . 

(26) A failure on the part of the court to determine thQ
question of compensation. in a suit for enhancement of rent, for 
improvements effected by th~ tenantl is an illegality justifying 
interference in revision. 7 

(27) A decision whether a document is or is not properly 
stamped, is not a decision as to jurisdiction. It is a decision taken 
in the exercise of jurisdiction. But the consequences of decision 
~ay in.volve a question of jurisdiction. When a document is 
lD8~ffi~le~tly stamped, it is properly presented to the extent- to 
~hlCh It IS stamped and if the court filJ.ds that it is altogether 
Improperly stamped and consequently rejects it in toto, on 
account of the period of limitation having expired, it irregularly
refuses jurisdiction.S 

(28) Financial Commissioner is competent~o interfere in 
revision with concurrent findings of. the courts below Vl'here t,he 

1. J9 P. R. 1892 Rev. '6. 64 P. L B-1912. 
2. 3 P. R. 1893 Rev. 6. J98 P L R 1915=4P. R. 1914 
S. 3 P. R 1898 Rev . Rev. 
4, Ibid. 7. 1926 Lah. L. T_ 37. 

8. 1928 r..,h. L. T. 19 • 

• 
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order sought to be revised if allowed to stand, would result in a 
miscarriage of justioe.t .' 

(29) Where an appellate court 'dismisses an appeal wrongly 
on the grounq that the court fee paid '.~n the memorandum of 
appeal is insufIioient, the order is open to revision.2 

(30) An applioation under. Seotion 50, Tenauoy Act, for 
recovery of possessi..:>n of occupanoy holding or for cOmpensation 
or both, is to be treated like Il. regula.r·$lli~ .. Failure to adopt prooe
dure presoribed for suits, amourits'::to': a':\:Uaterial irregularity 
justifying revision.3 ' , ' .,' ' -._ 

(31) Passing an order in a su~mary fashion without hearing 
the opposite party, is ultra vires and open to revision.4 

(32) Where an appellate oourt hears an appeal on merits 
knowing it to be time-barred, it oommits material irregularity.S 

(33) When the oourt of appeal writes an entirely exiguous 
a?~ unsatisfaotory judgment, it is IjabJ~)o:: be set aside on re-
VlslOn·6 _, :.' .', ... ' 

-:. ~. '. 
(34) Failure to oonsider questi~~.pf -limitation and entertaiu 

a time-barred appeal wit.hout oonsidering thll application of Seotion 
6, Limitation Aot, is 8. material irregularity that wotJld support an 
int.erferenoe in revision. 7 . .. - ~ 

Held nottoLbegood ground forrevision.-(l) /The faot that 
the ejeotment :prooeeding~ were twioe in suooession decided other
wise than upon 'merits, does not justify interferenoe upon the 
revision side in the absenoe of any indica.tion of material irregu
larit,} .8 

(2) The omission of the direction fur ejeotment from the order 
of dismissal of the suit to oontest liability to ejeotment, is only a 
teohnical irregularity.9 

(3) A defeot of jurisdiction is not sufficient ground for in
terferenoe, unless it is s:\lown that refusal to interfere would lead 
to injq~'tioEl or failure of justice.tO 

«4)'" A~ erroneous decision'on a question of law orfact where 
it nas :been'arrived at in 8 perfectly legal way, is not open to 
revision.n 

1 1931 La.h L. T. 9 
2 J931 Lah. L. T. 24. 
S 1927 Lah. L. T SI. 
4. 1925 La.h L T. 2 
6. 1924 La.h. L. T. 26. 
6. 1929 Lah. L. T 49. 
7. 1980 Lah.L. T.S2. 

B. 10 8 P L. R 1915=4 P. R. 1914 
Rev.; 25 L 0, 831~ 

9. Ibid. 
10, 5 P R. l00Sj 144 P.R. 1903; 1 P. 

R.1911. -
11. 1929 Lah. L. T.3; 1928 L.L.T. 

51. 
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(5) A wrong decision on a question of limitation .made in the 
exercise of jurisdiction is .only an error of law and IS, therefore, 
not open to revision.1 . 

(6) Where a relevant provision of la.w has bee.n ta~e~ into 
consideration the mere omission to specifically mention It, IS not 
an irregularity that would cllll for .w.terference in revision.2 

Right to be heard.~Shb~sectioll~a. read with. sub.secti?n~ (4) 
and (5) makes it clear 'that in ·case.,the FinanClal .CommlSSlOner 
does not intend to interfl.lrei.'ha· may pass orders, if he likes with-: 
out calling the parties. But tn ca'se' he inteuds to interfere, the 
parties have a right to be heard. , 

Restoration ot revision.-An application for re-hearing of an 
applicatioll for revision which has been dismissed in default, is not 
the correct mode of proce(lure; a fresh application for revision 
should be put in.3 

. .I~R.OCEJ)URE. 

Procedure of Revenue Oi/kerB: ;' 

S. 85. (1) The Local'Government may make'rules 
consistent with this Act for regulating .the, procedure 1 of 
.Revenue Officers udder this Act in cases in w]iioh a pro-
cedure is not prescribed by this Act. . .' .... 

(2) The rules may provide, among' other matters, 
for the mode of enforcing orders of ejectment fro.m, and 
delivery of possession of immoveable property, and' rules 
providing for those matters may confer on a Revenue' 
O~cer all or any of the powers in regard to contempts, 
! eS1Blance and the like which a Civil Court may exercise 
1~ the execution of a decree wherehy it has adjudged 
eJectment from, or delivery of possession of, sutlh pro 
perty. 

(3) The rules may also provide for the mnde:o( 
executing orders as to costs, and 'may adapt to proceedings 
under this Act all or any of the provisions of the Punjab 
Land Revenue Act, 1887, with respect to ~rbitration. 

(4) Subject to tbe rules under this section, a revenue 
Officer may r~fer _any case which he is empowered to 

• 
1, 1!l23 L L. T. 20 j 1928 L. L, 2. t92fl Lah: L. T. 25. . . 

T. 1. 3 .. 75 P. R 1881; 64 P. R 1910. 
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dispose of under this Act to another Revenue Officer for 
investigation and report, and may decide the case upo~ 
the report. 

Persons by whom appearances may be made before Revenue Officers 
as such and bot as Revenue Gourts. . 

S. 86. (1) Appearances before a Revenue Officer 
as such, and applications to and acts to be. done before 
him, under this Act· may be made or done-

(a) by the parties themselves, or 

(b) by their recognized agents or a legal practi
tioner: 

Provided'that tlie employment of a recognized agent 
or legal practitioner shall not excuse the personal atten .. 
dance of a party to any proceeding in any case in which 
personal attendance is specially required by an order of 
the officer. _ 

(2) For the purposes of sub-section (1), recognized 
agents shall be such persons as the Local Gcvernment 
may by notification declare in this behalf. 

(3) The fees of a legal practitioner shall not be 
allowed as costs in any proceeding before a Revenue Of
ficer under this Act unless that officer considers, for 
reasons to be recorded by him in writing, 'tha.t the fees 
should hI:! allowed. 

Costs. 

S. 87. (L) A Revenue Officer may give and 
apportion the costs of any proceeding under this Act in 
any manner he thinks fit. 

(2) • But if he orders that the costs of any li.IUch pr?
ceeding shall not follow the event, he shall record hl~ 
reasons for the order. 

No'rES. 

Succe~sful party's right to costs.-Satisfactory reasons must 
be given for depriving a successful party of the costs in the case, 
Therefore where a. defenchnt fights the case hard all th" way 
through and causes unnecessary adjollruments and pays in the 
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amount sued for at the laat stage, he must be burdened with coits 
Qnd tha fact that he is a pleader and a Sardar Sah~b and has 
been attending the court, is no ground for ex-emption.l 

Procedure of Revenue Court~. 

S. 88. (1) The Local Government may make 
rules consistent with this Act for regulating theproced ure 
of Revenue Courts in matters under "'this Act for which 
a procedure is not prescribed thereby, and may by any 
such rule direct that any provisions of the Code of 
Civil Procedure shall apply, with or without modifica
tion, to 611 or any classes of cases before those Courts. 

(2) Until rules are made under sub-section (1) and 
subject to those rules when made and to the pt:ovisions 
of this Act,-· . 

(a) the Code of Civil procedure shall, so far all 
it is applicable apply til all proce~dings iIi 
Revenue Courts whether beloro or after decree; 
and 

(b) the Financial Commissioner shall, in respect -of 
t.hose proceedings, be deem~d to be the High 
Court within the meaning of . that Cod~, and 
shall, subject to the provisions of this Act, 
exercise, as regards the Courts ,under his control" 
all the powers of a High Court under the Code. 

NOTES. 

Procedure in Revenue Courts.-Revenue Judicial Courts are 
bound b ma.tters of fixing..dates and places for hearing of suits 
and appeals, by the same rules as Civil Courts.2 Thus if a Col
lector is ont?ur alld unable to mllke a programme of dates imd 
places to wh~ch he can adherE} for hearing judicial cases, he shpuld 
postpone.the1r hearing till his 'return to the sadar.3 Ai:J:-ordeJ." 
reve~sed lD apP?al !'ith?ut giving the other side an opportunity 
of bemg heard 1S qUlte 1rregular and liable to_ be set aside.4 1£ 
an appellant is nnable to satisfactorily account for his default, the 
appellate ~ourt is bound to dismiss his appeal in default of appear
ance by h1m.5 A petition of appeal depo~ited in a box: kept for 

1 1929 LQ.h I" T. 40. 
2. 7 P. R 18~2. 

S. Ibdi. 

• 4.11 P R 18UO Rev.; 10 P. R. 1895 
Bev. 

f>. 4 1'. R. ~92, Rev. 
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the reception of petitions and taken out some days after,cannot 
be dismi~sed in default without fixing a date for the h~aring of 
the appeal and without duly warning the appellant to appear on 
that date.l ,The judgment of· the appellate court shall lJ.e in 
writing and shall state (a) the points for determination, (b) the 
decision thereon, ~) the reasons for the decision and (d) where the 
decree f1ppealed from is reversed or varied the relief to which the 
appellant is entitled; and shall at the time .that it is pronounced 
be signed and dated by the judge· or by the judges concurring 
therein.2 _ 

. Proceedings before Revenue Officers.-Though there is no 
explicit rule of procedure which obliges a Revenue Officer, when 
entertaining an appeal to give notice to the opposite party to 
appear in order that he may have an opportunity of being heard 
in support of the order, but the principle which obtains.in regard 
to revenue Calles, which are governed, unless otherwise provided, 
by the Code of Civil Procedure, hao; generally been followed in Re
venue Officer's cases.S But it has-been held by the Chief Court 
that the proceedings under Section 53, Punjab Tenancy Act l 

being not before a Revenue Court bui; a Revenue Officer, Section 
88 (~) (a) of the Act does not apply to such proceedings.4 

Power of Revenue Officer or Revenue Court to summon pel·sons. 

S. 89. (1) A Revenue Officer or Revenue Court may 
sumrqon any person whose attendance he or it considers 
necessary for the purpose of any application, suit or other 
business before him or it, as a Revenue Officer or Revenue 
Court. 

(2) A person so summoned shall be bound to. appear 
at the time and place mentioned ill the summons in person 
or, if the summons so allows, by his recognized agent or a 
legnl practitioner. . 

(3) The person att~ding in obedience to the summons 
shall be bound to state the truth upon any 'matter respect
ing which he is e~mined or makes statements, and to pro
duce such documents and other things relating to any such 
matter as the Revenue Officer or Revenue Court may re
qUlre. 
Mode of service of summons., 

$. 90. (1) -A summons issued by a Revenue Offi.eer, 
or Revenue Court shall, if practicable, pe served la) person
ally on the person to whom it is addressed, or failing him 

1 19 P R 18Q2 Bev. 3 10 P. R. 1895 Rev. 
2. 0 XLI, rule 81 C. P. C.; 2 P. 4. 82 P. B. 1\.106. 

B. 18911 Hev. 
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on (b) hill rccognised agent or (c) an adult male member of 
his family who is residing with him. 

(2) If service cannot be so made, or if acceptance of 
serVlce so made is refused, the summons may b~ served ·by 
posting a copy thereof at the usual or last known place 
of residence of the person to whom it is addressed, or, 
if that person does not reside in the' district in which 
the Revenue Offil}er is employed or the Revenue Court is 
held, and the case to which the summons relates, has re
ference to land in that district, then py posting a copy of 
the summons un some conspicuous place in or· near the 
estate wherein the land is situate. . 

(3) If the summons relates toa case in which persons 
having the same interest are so numerous that personal 
service on all of them is not reasonably practicable, it may, 
if the Revenue _Officer or Revenue Court so directs, be serv~ 
ed by delivery of a copy thereof to such of those persons a.s 
the officer or court nominates. in this bebalf and by procla
mation of the contents thereof for the information of the 
other perE!ons interested. 

(4) A summons may, if the Revenue Officer or Reve
.,; .nue Court so directs, be served on the person named therein 

. either in addition to, or in substitution for, any other mode 
of service, by forwarding the SUmmons by post in a letter 
addressed to the person registered' under Part III of the 
Indian Post Office Act, 1866. 

. (5) When a summons is so forwarded in a letter and, 
it is prov~d that the letter was properly addressed and, duly 
posted and registered, the officer or Court may presume . tl1a~ 
lhe summons was served at the time when the letter would 
be delivered in the ordinary course of post. . 

Mode of service of notice, order or proclamatian for copy thereof. 

S. 91. A notice, order or proclamation, or copy of any' 
such document,· issued by a Revenue.' Officer or Revenue 
Court for service on any person' shall be served in the man
ner provided in the last foregoing section for the service of 
a summons., 
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Additional mode of publishing proclamation. 

s. 92. When a proclamation relating to any land is 
issued by a'Revenue Officer or Revenue Court, it shall, in 
addition to any other mode of publication which may be 
prescribed hy any enactment for the time being in force, be 
made by beat of dram or other customary method, and by 
the posting of a copy thereof on a conspicuous place in or 
near the land to which it relales. 

Joinder of ieltants as parties t~ proceedings relating to rent. 

S. 93. (1) Any number of tenants cultivating in the 
same estate may, in the discretion of the Revepue Officer 
or 'Revenue Court and subject to any rule&" which the 
Local Government may make in this -behalf; be made 
parties to any proceeding under Chapter III. 

(2) But a decree or order shall not be made in any 
such proceeding unless the Revenue Officer or Revenue 
Court is satisfied that' all the parties thereto have had an 
oppoztunity of appearing and being heard. 

(3) A decree or order made in any such proceeding 
shall specify the extent to which each of the tenant is 
affected thereby. 

Exception ofsl4its under this Act/rom operations of. cel~ain enact-· ~ 
ments. 

S. 94. Nothing in section 4U of, the Code of Civil 
Procedure, or in Section 36 of the Punjab Municipal Act, 
1884, shall be construed to apply to a suit of a class men-
tioned .in _ Section 77 of this Act. . 

Payment into Court of money admitted to be due to a third person. 

S. 95. f~} ,:When a defend'\nt admits that money is 
due (rom him on account oE rent, but pleads that it is due 
not to the plaintiff but to a third person, the Court shall, 
except for ,special reason~ to be recorded by it, refuse to take 
cJgoizance of the plea unless the' defendant pays into Court 
the amount so admitt~d to be, due. 

(2) Where such a payrnent is made the Court shall 
forth with cause noticd of the paYlnent to be served on the 
third per.ion. 
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(3) unless the third person within thre~ months from 
the receipt of the notice institutes a suit against the plain- . 
tiff and there~n obtains an order restraining payment of' the" 
money, it shall be paid to the plaintiff on his application,to 
the Court therefor. 

(4) ,Nothing in this section shall affect the right of 
any person to recover from the plaintiff money paid to him 
under sub-section (3). 

(5) When a defendant pays money into Court under 
this section, the Court I3hall give the defendant a receipt, and 
the receipt,: so given shall operate as an acquittance in the 
Eama manner and to the same. extent as if it ha~ been given 
by the plaintiff or the third person,. as the case may be. , 

E:recution of decrees fi ,r aI'rears of rent. 

s. 96. A Court passing a decree for an arrear of 
rent may, on the oral application of the decreeholder, order 
execution thereof against the moveable property of ,the ten
ant. and against any uncut or ungathered crops on the ten
ancy in respect of which the arrear is decreed . 

.. Prohibition of impri~onment of tenants in execution of decrees {or 
arrew's orrent. 

, S. 97. A tenant shall not during the continuance of 
his occupancy be liaute to imprisonment .on the applicMion 
of his landlord in execution of a decree for an arrear of 
rent. 
Power to refer party to Civil Court. 

S. 98. (1) If, in any proceeding'. pending before a 
Revenue CO,art exercising original, appelJatlt 'or revisional 
jurisdiction, it'appears to the Court that ;'8,ny question in 
issue is more proper for decision by a Civil Court, the Reve
nue Court may, with the previous sanction of the Court, if 
any, to the control of which it is immediately subject, re
quire, by order in 'writing j any party to the proceeding to 
institute, wjthin such time as it may fix in this behalf, a lIuit 
in the Civil Court for ibe purpose of obtaining a decision on 
the question and, if he failt3 to comply with the requisition 
may decide the question as it, thinks 'fit. 

• 
(2) If, the puty institutes the suit in' compliance with 
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t!le requisition, the Revenue Court shall dispose of th e pro 
ceeding pending. ~efore it in: ac.cordance with the final 
decisiLD of the Clvll Court of first Instance or -appeal, as the 
case may. be. .:': :,:;". 

NOTES. 

Civil Court ...... Where a Revenue Court refers parties to a Civil 
Court under Section 98, the Civil Court does not thereby acquire 
jurisdiction to hea!' a suit which it would otherwise be incompetent 
to entertain under other provisions of .law. 1 

; 

AppeaI.-In an appeal from the order of Collector granting 
sanction under the Punjab Tenancy Act, Section 98, to refer a 
party to a Civil Court, the Commissioner must confine himself to 
the propriety or otherwise of the sanction, and cannot go into the 
merits of the case.2 Whele the order actually referrinK the party 
to the Civil Court was passed by the Assistant Collector, it wa.s 
doubtful if an appeal lay to .the Commissioner from the sanction 
given by the Collector under this section.3 However the sanclion 
could be revoked on revision by the Financial Commissioner.4 

Suit for Declaration-Limitation-Where the Revenue Authori
ties refuse to sanction mutation of the land in suit in plaintiff's 
name, limitation !>egins to run from that date for obtaining decla
ration of title and is not postponE'ld by any reason of compliance 
wit.h any requisition m'ide by the Revenue Authorities under 
this section.5 ... : > 
Power to refer to High Court questions as 10 jurisdiCtion.: . 

.. ~ .. ". I 

. S. 99. (1) If the presiding offic'er ~r ~ Civil or 
Revenue Cuurt in which a. suit has been instituted doubts 
whether he is precluded from taking cognizance of the Buit, 
he may refer the matter thfllugh the District Judge or Com
missioner, or, if he is a District Judge or· Oommissioner, 
directly to the High Court. 

(2) On any such reference being made, the High 
Court may order the presiding officer either to proceed with 
the (mit or to return the plaint for presentation in such 
other Court as it may in its order declare to. be {:ompetent 
to take cognizance of the suit. . 

1 73 I C. 760 (N. W. F. P. per 
Pipon J (1.) • 

II. \I P. R. lf05 Rev. 

3. Ibid. 
4. Ibid. 

5. 71 P. L R. 1916=91 P. W. B 
1916=31 1 C. 1158 
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AS TO JURISDICTION 

(3) The order of the High Court on any such refer,.. 
ence shall be conclusive a8 against persons who are, not 
parties to th~ s-uit as well as against persons who are parties 
thereto. ,'~ ~ , 

I 

NOTES 

Scope-Pr~sions enacted for the settlement of doubts as to 
the jurisdiction of Civil and Revenue Courts of original juris
diction, should be freely used.1 'The proper course for a Civil 
Court on presentation of a plaint which has been returned by a 
Revenue Court on the ground of want of jurisdiction is, if it 
does not agree and considers that the suit is not triable by a 
Civil Court, not again to return the plaint, but to refer the matter 
at once under Section 99 of the Act for orders and the ReveBue 
courts should follow the same procedure.2 When one Sub
ordinate Court has already passed an order as to jurisdiction in 
this connection, 'another" Subordinate Court should not pass a 
conflicting order without reference to superior authority.3 

Power 01 Revenue Court to re-open matter decided by Civil 
Courts -It is not permissible by Revenue Courts to go behind" 
the decision of Civil Courts and to re-open matters already decid
ed by competent judicial authority and where the claim is based 
on a Civil Court decree, it is altogether wrong to enter on enquiries 
~hich -substantially involve the issue whether that decree has been 
rlg?~ly give!\. or .not. The Revenue Courts should' always aCC1lpt 
a ClvIl decres alld act upon it.4 . ,~ 

Power of fjigi":CQurt to validate proceedings made under mistake a 
to iurisdir;tio". c 

5. 100. (1) In either of the following cases, name
ly,-

(a) if it appears to a Civil Court that a Court under 
its control has determined a suit of aclaRs men
tioned in Section 77 which under the provisions 
of that section should· have- been heard and 
determined by a Heven_ue Court, or 

(b) if it appears to ,a Revenue Court that a Court 
under its control has determined a suit which 
should have been heard by a Civil Court, 

I, 40 P R lA9S. 
2 63 P R:190,l; 101 P L. B. 1912 
S. lbid 

4. IS P. R. 1901 Rev.=41 P. L. R. 
190~. • • 
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the. Civil Court or Revenue Court, as the case may be, shall 
submit the record of the Ruit to the High Cqurt. 

(2) If on perusal of the record, it appears to the High 
Court that the Buit was so determined in good faith, and 
that the .parties have not been prejudiced, by the mistake 
as to jurisdiction, the High Court may order that the de
cree be registered in the Court which had jurisdiction. 

(3) If it appears to the Higli Court, otherwise than on 
submission of a record under sub-section (L),' that a Civil 
Court under its control has determined a suit of a class 
mentioned in Seotion 77, whioh under the provisions of that 
section should have been helrd and determined by a Reve
nue Court, the High Court may ploSS any order whioh it 
might have passed, if the record had been submitted to it 
under that sub-section. 

(4) With· respect to any prooeeding subsequent to 
decree, the High Court ma.y make suoh order for its regitra· 
tion in a Revenue Courtt·~l'.:Civil Court at:! in ~the circuln
stances appears to be just ·and proper. 

(5) A n order of' the' High Court under this section 
shall be conclusive as against persons who were not partieR 
to the 8uit or prooeeding as well as ag-tinst persons who 
were parties thereto, and the decree or proceeding to which 
the order relates shall have effeot as if it had been made 
or had by the Court in which the crder has' required it to 
be registered. 

(6) The provisions of this section sllaH apply tc! any 
8uit instituted on or after the first d~y of November, 1884, 
and to proceedingil arising out of any such suit. . 

NOTES. 

Scope.-The only suit in 'which it. is competent for Civil 
Courts to make a reference to the High Gourt under this section 
are suits of a class mentioned in Sectioll 77 of the A.ct.l For 
exercise of powers of registration under this section by the High 
Court, tw_o prl1liminary conditions have necessarily to be fulfilled j 

(1) that the suit was determined by the Court in· good faith and 
(2) that the parties have not been prejudiced by the mistake as 
to jurisdiction.2 . 

1.· 24 P. R. 1907; 73 P. R 1888. 
2. Vide sub·section (2); 21; P. R,. 

1909=70 P. L R. 1909:39 P. 
W. R. 1909£0'1 1. C. 466; See 

( 

also 56 P. R 1914=33'i P. L. R 
191,1,=1M P. W. R. 1914=25 I. 
C.506. 



PECUNIARY JURISDlC'l ION in 

Where the presiding officer passing -the decree is invested 
with both civil as well as revenue power"" the decree should )lot 
be registered under this section, if the suit is cognizable by a 
Court of a juri'ldiction higher than that of the Court which passed 
the dpcree.l Thus where a suit falling under Section 77 (3) of the 
Act and triable by an Assistant Collector, 1st grade, was tried asa 
civil suit by a tahsildar (As~istant Collector, second grade,)' as 
munsij, it was held that to register his decree as one of a Re
venue Court would be practically to sanction the trying by a 
talisildar of a case beyond his powers.2 The proper procedure 
in lIuch cases is to return the plaint to be presented to the pro~ 
per Court.3 . There is no genera) rule of practice prohibiting the 
registrll.tion of a decree under this section on the sole' grouud 

, that it has not been upheld cn the merits by a superior Court, 
and if the High Court finds that the suit was determined by a 
Court without jurisdiction in good faith and the parties have not 
bben prejudiced by the mistake as to jurisdiction it may order 
that the decree be registered.4 

Decree-The word decree includes original as well as, appellate 
dec~ees, and there is nothing in·i~}Etction to prevent the regis
tratIon of appellate decrees.S· ,~', - '. 

Prejudice to the parties.- Loss_~f.IL, right to a party to a suit 
such as that of appeal; is a prejudice wi'thin the meaning of this 
section.6 Thus where an Assistant Collector had dismissed a 
claim as being of civil nature and the Collector decreed on appeal 

-but the Commissioner holding it to be a suit of a civil nature made 
the. r~ference to the Chief Court for registration of the decree as 
a ~Ivll decr~e, the Chief Court apart from its decision that the 
SUit was a revenue suit held that there was a prejudice to the 
parties in registering it as c!vil decree, as it involved the loss of 
right o~ appeal as 'Oil the civil side the dQcree would be a small 
ca~sedecree 7 Likewise in 95 P. R. 1907=120 P. L. R. 1908, the 
Chief Court refused to register the decree of a Small Cause Court 
as One of,a.Revenue Court. 

?e~u~ia~y jurisdiction.-Where a mU'flsij, ~econd, class has 
no JUTlSdlCtlOn over a suit apart from ils nature the suit being 

One beyond the pecnniary limits of his powers, the civil decree 
c.ould 110t .be. registered in the Revenue Court a~ having juri"d~c" 
hon.S Slmllarly.where a suit triablt:l by an Assistant Collector, 
1s~ grade, was tned by a tahsildar '(an Assistant Collector 2nd 
grade> as a civil suit in the capacity of his being a tnunsi/, it was 

1. 25 P B. 190~70 P. L. B.lIlO!) 6. 34 P. R, IfOl~92 P. L R. 190! 
=S9 P W. R. H09 I C. 465: 53 P. R. 1893. 
6~. P R 1910. 6. 56 P. R. 1914-2E5 P L. R.1914 

~. ~~2dp L R 1 =154 P. W. R 1914=~:5 I. C. 
• l!1912' • • 914 i 73 P. L. ,R. 5~6. 

4 5~ P' R IE93 7, Ibld See also 119 I. C. j~l. 
• " . 8. l~ P •• B. 1890. 
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held that the decree could not be registered under the section 
because the effect of it would be to sanction the trying of a case 
by a tahsildm' beyond his powers.1 

Reference to High Court-A reference under - Section 100, 
Tenancy Act, by a Collector should be ~ade to the High Court 
direct and not through the Commissioner as under Section 99 of 
the Act.2 The same view has been expressed by the Financial· 
Commissioner in a more recent ruling wherein he has held that 
if the Collector thinks the case is one which should be dealt with' 
by a ci vii court, he should take action under Section 100 and. 
should not send the case to the Financial Commissioner for that 
purpose.3 

Power of the High Court-The jurisdiction vested in the High 
Court under Section 100 of the Pupjab Tenancy Act is discretion
ary. -Where a case has been dismissed b.v the Revenue Court 
only on a prelimillltfY objection, the High Court will not register 
the decree as a decree of a Civil Court.4 'Where a suit triable by a 
Revenue Court has been entertained and decided by a Civil Court 
or a suit triable. by a Civil Court has been decided by a Revenue 
Court in good faith and the defect in jurisdiction has not prp-ju
diced either -of the parties, the Hight Court may take action under 
Section 100 of the 'l'et ancy Act and may direct that the decree be 
registered as the decree of a Revenuo C(}urt or a Civil Court. 
as the case may be.S . 

The High Court has power to order that a decree passed by Ii 
Civil Court be registered as a decree of a Revenue Court. 'rhere
fore where a decree has passed by a Civil Court in a suit cogniza
ble by a Hevenne Court, the memorandum of appeal was direct.ed 
to be sent to a Revenue Appellate Court alter the registration of 
. decree of that Court as a decree of a Hevenue Court.6 Where a 
claIm, on the allegations in the plaint, is triable by a Revenue 
Court. and is heard and dismiss€d by a- competent Court, the High 
Court is not competent to entertain a reference made under this 
!:lection by the appellate Court on the ground that on the facts 
as proved, the plaintiff_could have brollght a suit on a difI'erpnt 
cause ofactlon which' would be cognizable by a Civil Court, for 
tIl ere is no mistake as to jurisdiction in such a ca~e. 7 'fhe plaintiff 
may brh,g a suit on different allO;)gations in a Civil Court if .so 
advised.S Where a plaintiff brings in a Civil Court a single suit 
comprising two claims on different causes of actions, one· of 
which is co}. nizable by a Civil and the other by a, Revenue Court ._----

1. 25 P R. ]90!l=70 P. L. R. 11l0,) 5. 119 I Q 721 ; 112 I C 1 
=39 P W. R. ]909-] 1. C 465, 6. 4 L. 1:27=5 L L. J. 3d5=73 I. C 
See also 62 P. R 1910. 67~=1923 Lahore 405. 

2. 90 P R. 1918 F B. 7. 45 P. R. le07=202 P. L. R 1ge8 
3. 1!127 Lah LT. II. 8. Ibid. 
4: 112 I. C. 464. 
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and the decree of the Civil Court deals with poth on merits, 
the High Court is not competant to take action nndllr this section 
and register the civil decree as the decree of a Revenue Court, 
there being no power given to the High, Court under that section 
to deal with part of a decree, but only power to deal with the 
decree as a whole.1 Where in a suit for ejectment by a. mortgagee 
agai nst the mortgagor, . the Financial Commissioner finding that 
the relation of landlord and ten lint did not exist between the 
mortgagee and mortgagor dismissed the suit and the plaintiff then 
sued for possession in- the Civil Court and the Chief Court found 
that the parties stood to each other in the relation of landlord and 
tenant, action under this section could not be taken, the proper 
order being to dismiss th'e civil suit and the only remedy open to 
the plaintiff being to apply for a review of the Financhl Commis-
sioncr"s judg..ment.2 ,. , 

Punjab Government Tenants Act -The Punjab Government 
Tenallts Act III of 1912 which merely adds a provison to Section 71 
(3) of the Tenancy Act is not lJ, bar to an action under Section 100 
of the Tenancy Act by the High Court which is competent to 
direct a decree of a subordinate Civil Court to be registered as a 
decree of a Revenue C(>ort in a suit instituted after the enforce
ment of the Aet III of 1912.3 

, Sub section (5) -The sub-section prescribes the effect of a 
decree ordertd to be reaistered and the date when the decree is re
gistered in pursua.nce;;r the High Court's order, is the real date 
from whic~ time begins to run for an appeal to a higher Revenue 
Court agaInst a decree of a'lower Revenue Court.4. 

1IISCELLANEOUS. 

Place Of sitting. 

S. 101. (1) An Assistant Collector may exercise his 
P?wer.s u~der t~is Act at any place within the limits olthe 
dlsrtnct 10 whlCh he is employed. . , 

(2) Any other Rovenua Officer or Revenue Court may 
only exercise his or its pOWers under this Apt within 
,the local limits of his or its jurisdiction. 

Holidays. 

S. 102. (1) The Financial' Commissioner, with the 
1. 28 P tI 1894: 7S P. R 1900. =64 P. W. R. 1915=29 I. C 
2. 150 P. L R.19 0=110 P. W. B. 778. 
!>. 1910=7 I. C. 1001. 4. 68 P. R. 1891. 
... 73 P. R. 1915=111 P. L. R. 19.5 
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approval of the Local· Government, shall publish in tbe 
local Official Gazette before the co:nmencement of ed.ch 
calendar year, a list of days to be obllerved in that year as 
holidays by all or any Revenue Officers and Revenue Courts. 

(2) A 'proceeding held before a Revenue Officer or 
Revenue Court on a day IIpecified in the,list as a day to be 
observed by the officer or Court as a holiday shall not be 
invalid by· reason ouly of its having been held on that 
day. 

Discharge of duties of Collector dyi~g or being disabled. 

S, 103. Where a Collector dies or is disabled from 
perf(}.r~ing his duties, the officer who succeeds tenporarily 
to the' chief executive administration d the district undl r 
any orders which may be generally or specially issued by 
the Local Government in this behalf shall be deemed to be 
a Collector under this Act. 

Retention ofpouers by Ret:enue OfJit:ers on i1'allsfer. 

S. 104. When a Rennue Officer of any clalls who, 
either as lIucb or as a Revenue Court, has under the fore
going provisions of this Act any powers to be exercised in 
any local area is transferred [rom that local area to another 
as a Revenue Officer or· Revenue Court of the same or a 
higher class, he shall continue to exercise those p .wefS in 
that other local area, unless the Local Government other
wise directs 01" has otherwise directed. 

Conferment of poU'er,~ of Revef"ue Officer or Revenue COUI't. 

S. 105. (1) The Local Government may by notifi
cation confer on any person-

(a) all or any of the powers of a FinanciAl Commi~
sioner,Oommissioner or Collector under thIS 
Act, or 

(b) all or any of the powers with which an Asistant 
Collector of either grade is, or may be, invested 
thereunder, 

and may by llotification withdraw any powers so conferred. , 



POWER OF FINANCIAL.COMMISSIONER TO MAKE RULES 175 

(2) A person on whom powers are conferred under 
sub·section (1) shall exercise those powers within such 
local limits and in such classes of cases as Ule Local 
Government m~y direct, and, except, as otherwise directed 
by the Local Government, shall for all purposes connected 
with the exercise thereof, be deemed a Financial Commis
sioner, Commissioner, Collector or Assistant Collector, as the 
case may be. 

(3) Before conferring powers on the Judge of a CiTil 
Court under sub-section (1), the Local Government shall 
consult the High Court. . 

(4) If any of the powers of a Collector under section 
78, section 79, section ~o or section 82 are conferred on an 
Assistant CollE'ctor, they shall, unless the Local GOY'~l'p.ment 
by special order otherwise directs, b.e exercised 'bY"hi~ . 
subject to the 90ntrol of the Collector, 

Powel'for Financial Commisilioner to make rules, 

S. 106. (1) The Financial Commissioner may, in 
addition to the other rules which may be made by him under 
this Act, make rules consistent with this Act and any other 
enactment for the time being in force, -

(a) detfrmining, notwithstanding anything. in any 
record-of-rights, the number and amount of the 
)nstalment~ and the times by and at which rent 
is to be paid ; 

(b) for the guidance of Revenue Officers in determin
ing, for the purposes of this Act, the amouot of 
the land revenue of any land; 

(c) prescriling, for all or any of the territori~s to 
which this Act extends, the periods' during 
which, in proceedings held _under tl:tis Act, a 
Revenue Officer or Revenue Court is not, except 
for rea~ons of urgency to be recorded,to issue 
any process of arrest against a tenant or against 
a landowner who cultivates his own land; 

(d) regulating the procedure in cases where persons 
are entiJled to inspect records of Revenue Offi
ces or Revenue' Courts, or to obtain copies of 
the same, and prescribing the fees payable, for 
searches and copies ; 

(e) prescribin~ forms for such "ooks, entries; statis-·· 
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tics and accounts as the Financial Commissioner 
thinks necesE'ary to be kept, made or compiled 
in Revenne Offices or Revenue Courts or sub
mitted to any authority. 

(r) d~claring what shall be the language of any of 
those Offices and Courts, and determining in 
what cases persons practising in those offices 
and Courts shall be permitted to address the 
presiding officers thereof in- English; and 

(g) generally for the guidance of Revenue Officers 
and other persons in matters connected with the 
enforcement of this Act. 

(2) Until rules are made under clause (a) of sub
section (1), rent shall b~ paya1;>le by the instalments and at 
the times by and at whICh It IS now payable. 

(3) Rules made by th~ Financial Commissioner under 
this or any other section of this Act shall be made subject 
to the control of the Local Government. 

Rules to be made after previous publication. 

s. 107. The power to make any rules under this Act 
is subject to the condition of the rules being - made after' 
previous publication. 

Pou:ers exercisable by ,Financial Commissioner from time to time. 

s. 108. All powers' conferred by this Act on the 
Financial Commissioner may be exercised from time to time 
as occasion requires. 



CHAPTER VIII. 

EFFEOT OF THIS ACT ON RECORDS-OF-RIGHTS AND 
AGREEMENTS. 

Aullity of certaill entries in record-of-rights, 

. S. 109. An entry in any record.,of-rights provid--
lDg-

(a) that 'a landlord may prevent a tena nt from mak 
ing, or eject him for making, such improvements 
on his tena.ncy as he is entitled to make under 
this Act, or ' 

(b) that a tenant ejected frOID his tenancy -shall not 
be entitled to compensation fot: improvements or 
for disturbance in any case in which he would 
under this Act be entitled to 'compensation there
for, or 

(c) that a landlord may eject a tenant otherwise than 
in accordance with the provisions of this Act, 

shall be void to that extent. 

Nullity of certain agreements contrary to the Act. 

S., 110. (1) Nothing in any agree.ment made between 
a landlord and a te:nant after the passin&, of this Act sha.ll -

(a) override any of the provisions of this' Act with 
respect to the acquil'lition of a right of occupa,ncy 
or the reduction, remission ol"suspension of rent, 
or the enhancement of the rent of a tenant hav
ing a right of occupancy under sectio,n 5, or sec
tion 6, or 

, (b) take away or limit the right of a tenant as deter
mined by this Act to make improvements and 
claim compensation therefor, or, where compen .. 
sation for disturbance can be claimed under 
this Act, to claim Buch compensatiun, or 

, (c) entitle a landlord to, eject a tenant otherwise 
than in accordance with the provisions of this 
.~ , 
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(2) Nothing in clauBe (a) of Bub-section (1) shall 
apply to, an agreement by which a tenant binds himself 
to pay an, enhanced rent in consideration of an improve
ment which has been, or is to be, made in respect of his 
t;enancy ~y, or at the expense of, his landlord, and to the 
benefit 'of which the tenant is not otherwise entitled. 

NOTES 

Scope.-Provisions of this section are intended for the protec-' 
tion of tenants only. Therefore where two persons between whom 
the relationship of landlord and tenant does not exist, enter into 
a contract of lease and' the contract provides that the lessee shall 
be entitled to compensation for planting trees at· a particular rat.e, 
the lessee cannot invoke the provisions of the section and avoid 
the contract as hmiting his right to compensation. 1 

Res judicata.-This section cannot be construed as superseding 
the usual doctrine of res-judicata or the usual consequences of dis
missals in default. The provisions relating to agreements are not 
to be extended to decrees passed by the consent of parties. Accord
ingly where tenants sued for occupancy rights and in default of the 
~ame for compensation, and the cases ended by their formally with
drawing their claims or allowing them to be dismissed in default, 
it was held that the occupancy rights could not be the subject of 
fresh litigation and were barred by the rule of res-judicata.2 ' 

Clause (1) Retrospective effect.-Retrospective operation to 
this clause is expressly forbidden~ and it cannot be held that a ten
ant who would otherwise have acquired occupancy rights under 
S. 6, was before the date of this Act, incapable of surrendering by 
agreement his right of occupancy to his landlord.3 In 1 p, R. 
1909 Rev. also it was held that S. 110 of the present AcHs ·not 
retrospective and until the Act of 1887 came into force, tenants 
could divest themselves of their occupancy rights by agreement 
with thtir landlords. _ . 

Saving of other agreements when in writing. 
. 5. 111. Save as expressly provided in this Act, noth
ing in this Act shall affect the. operatic·n of any agreement 
between a landlo-rd and a tenant, when the agreement 
either is in writing or has been recorded in a record-of
rights before the passing of the Punjab Land Revenue Act., 
18~7, or been entered by order of a Revenue Officer in a 
record-of-rights or annual record under the provisions of 
that 'Act. 

NOTES. 
Scope.-Except in so far as the Aut deliberately declares cer

.taill agreements and entries to be void of effeot, agreements be-

t 1927 Lah. L .• T. 12. 3. 10 P. R. 1901-Be .... =44 P. r.. ~. 
2. SP. R. 1904 Rev. _ 1901. 



AGREEMENTS 179 

tween landlordi and tenants opposed to its provisions, are npheld 
by this section.1 . 

Record 0' rigbts.-This section does not require that the record
of-rights to which it refers shall have been sanctioned by the Local 
Government. Therefore a record-of-rights of summary settlement 
is as much within the purview of this section as -that of a' regular 
setlleaient.2 A tenant who fails to prove his c1aim under S. 6 
may, nevertheless, have the benefit of this section if.he can prove 
the relevant facts.3 . 

Agreements.-A statement made by a tenant and hilt landlord 
at the s1lttiement before anofficer appointed to enquire into the 
rights of the tenants amounts'to an agreement.4 'Agreements 
entered in settlement paper.!! stand on the same footing as other 
agreements .known to law and are subject to the ordinary 
rules applicable to contracts. 5 Therefore thes~ agreements 
must· be made by the free consent of the parties competent to 
contract for a lawfnl consideration and for a lawful object· and 
should not be declared void by any provision of law' relating to 
contracts. 6. An 'agreement'must nece.sarily be a bilateral or:.e. 
Thus where an entry in the wu,iib-ul-al'z relating to a matter dealt 
with in Chapter VI (compensation for tenant's improvements) of the 
Tenancy Act, 1868, which professed only to be an agreement by 
the proprietors and did not profess to embody an agreement by 
~l!e tenants by whom it was not in any insta~ce signed, was held 
not to amount to an agreement between a landlord and a tenant 
recorded by the proper officer within the meaning of the Act, 7 
A landowner seeking to bind his tenants by the settlement proceed
ings, should show distinctly that they were parties to the enquiry 
held by the Collector into the nature and extent of their holding.S 
Unless an agreem~!1t is supported by consideration it will not be 
upheld.9 Dllfendants were hereditary cultivators and during the 
settlement operations being in doubt as to whether their status 
would be maintained; signed a lease for 10 years in which pay
ment of rent in kind was provided for, the lease bE-ing recordetl by 
the. settlement oflicer. They had paid rent in cash up to the exe
culion of the said lease. Plaintiff sued for rent in kin~ due under 
the lease. The suit lJeing dismissed by the courts 'below, it was 
held by the Chief Court that the suit had been properly dismissed 
t~ere being no consideration for defendant's promise to pay rent in 
kl~d.l0 . An agreement will not be binding if one of the parties 
to It was Incompetent to contract at the time it was entered into 

I. 3 P. R. 1897 Rev; 10 P. R. 1901 4. 24 P. R. 18B9. . 
Rev.=44 P. L. R. 1901: See also 5 81 P. R. 1876 '. 17 B 407. 
63 P R 1918=26 P. L R 1918 6. See section 10. Indian Contract 
=26 P.W.R 1918=44, L C.266· Act, IX of 1872. 
63 I, C. 1919=2 P. it 19HI Rev.' 7.' 3 P. R. IS88 Rev. 

2. See 4 P.. It. 1896 Rev: 2> P R 8. 23 W. R. 430. 
1876 Rev. ,.. 9. 16 P.R. 1872 

S. Ibid. 10 16 P. R.1872; '. 
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Co nsequently it has befn held tha.t the plaintiffs could not be affect
ed by the 'I£ojib-ul-a1'z c;ntry which was drawn up wl:en they were 
minors and. altogether ignorant 'of its contents .. 1 Where it is in
tended to bring an agreement under this section to override the 
provisions of S. 59, thtl language of the agreement must be clear 
and the intention unmistakable. 2 :rb~:a.greement must be inter
·Jlreted in a reasonable manner and~ as 'l(wbole with due deferen
ce to all the plovisions it contains.3 Aii' e.ntty in a record-of-right, 
cannot be- supported as an agreement# there is uncertainty in 
it. 4 Thereiore an entry in a settlement record which declared 
that tenants should go on paying rent as. before, "as held to bo 
an agreement which was void for uncertainty.S But where 
there is DO uncertainty the agr.eement is binding. 6 A mere 
entry in the record-of-rights . does not amount to an agret'ment. 
Therefore th~ mere fact that a tenant has voluntarily admitted 
himself to bc. a tenant· at-will, does Ilot operate to deprive him 
of his o,",cupancy right and the courts should satisfy themselves 
that there bas been actual and valid agreement to relinquish the 
right.7 Thus where on the facts stated by the tenant and admitted. 
by the landlord, he is under Section 6 of the Act entitled to occu
pancy rights, the mere entry in record-of-rights of his· erroneous 

. statement that he is a tenant-at-will, does not amount to an 
agreement constituting waiver of rights on the palt of thf' 
tenant.S 

Held to be agreements within the meaning of the sedion- . 

(1) An entry in iarmim kheuot indicating that a certain 
tenant is an occupancy tenant, such an ~ntry pl'ima_ facie operat
ing to confer ocoupancy-rights.g 

(2) Iqrar-i-malikan portiou of the fcajib-uJ-arz has been 
held to be an agreement.10 

(3) The 'I£ajib-ul-arz on the part of the proprietors declared 
that.as long as the hereditary cultivators paid the rent fixed 
they should not be ousted and that their lineal male heirs should 
succc'!ed on the same oondition. There was another paper signed 
by the cultivators to the same eflect, . But this paper and the 
lmjib-ul-arz formed part of the reoord of the summary settlement. 
It was held that there Was an agreement in writing between the 
proprietors and the tenants.ll 

(4). An entry in a settlement record to the effeot that if a 
tenant dies, then his descendants (aulad) or if he dies sonless 

1. fn P. R 1891. . 7. 10 P. R. 1901 Rev.=44 P. L. R. 
2. 70 P. L. R. 1913 i' 2 P. R. 1919 1901,' 3 P. R. 1919 Rev. (10 P. R 

Rev. : 19 P. R. 917 1901 I1ev; FoL 18 P. R. 1882; 24 
3. 2.P R. 1!lt9 Rev ... I L. L. T. p. P. R. 1883 Dist) 

31=53 L C. 631;' - B. 3 P R. 1919 Bev. 
4. 81 P. R 1fn6. 9. 4 P. R. 1896 Bev . 

. 6. Ibid.... 10. 49 P. L. R. 1904. 
6 •. 1 P. R. 1880. 11. 2 P. B. 1876. 
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his collaterals (qarabtian) will be entitled to cultivate the land 
on- above conditions, i. e., as occupancy tenants.\ 

Held to be no agreement :-

(1) A mere _~~~~p.til.ry admission by a tenant . does not 
operate to deprive~i~J>t his rights. as an agreement un~~r the 
seotion.2 ~.' . 

(2) Where lease offered by the Governmant was not accept
ed but the tenants agreed to pay enhanc~d rent, it did not operate 
as an agreement under the section.3 , ," - . 

" 
(3) An entry in the wajib-ul-arz relating t~ 'compensation 

for tenant's improvements which professes only ·to be an agree. 
ment by the proprietors and does not profess to 'embody an 
agreement by the tenants, is not an agreement under. this 
section.4 

(4) A clause in the u'ajib-ul=ars to the effect "is bandobast 
me.n tanqih muzarian maurusi nahinhua,jo musarian hain unke 
nam khewat khatauni me likhae gae. Baad mar/lemu~a1ian mau
rusi ke uska beta ya bftai ya qa1'abti kasht karega" does not 
amount to an agreement conferring a right of succession ()n the 
nephew of the deceased apart from Secti<?n 59 of the Act.S 

• 
(5) .A new entry, which is merely a repetition of the entry 

in the old settlement record.6 . 

Effect of- certain el,tries made in record-or-rights before Novembel' 
1877. 

S.· 112. An entry made with redpect to any of the 
following matters before the eighteenth dayo£ November 
1871 and attested by the proper officer, in the record of a 
regular settlement sanptioned by the Local Government, 
Ilamely- '.' 

(a) the enhancement.or abatement of the rent of a 
tenant having a right of occupancy, or the com
mutation of rent in kind into rent. in money or 
of rent in money into rent in kind, or the 
taking of rent in kind by division or- appraise
ment of the proq.uce or other J>rocedure of a 
like nature, or 

L 20. P. R. 1896. 
2 10 P. R. 1UD1 Rev.=44 P. L. R. 

1901. 
3 .. 4 P. R. 1904-82 P. L. B. 1904. 
4 8 P. R. 1886. 

5 185 P. W R. 1913=20 1. 0.529 
=2 P. L. R. 1914. 

6. 16 P. R.1915 =64 P.L.R. 1915= 
21 P. '1" R. 1915=26 I. C. 404. 
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(b) 

, THE PUNJAB TENANCY ACT, 1887 
) .; -

the letting ot: under-letting of land in which ther& 
is a right of occupancy by the tenant having 
that right, or the alienation of or succession to 
land in which sueh a right subsists. 

shall be deemed.. to be an agreement within the meaning of 
the last foregoing section. 

NOTES. 

Scope.-The wo-rding of the section makes it clear tha ~ an 
entry in a Revenne Record is binding as a contract under this 
section only if (1) it is made' befure 18th November 1871, (2) at 
a regular settlel!1ent sanctioned by the L'Jcal Goverment, (3) and 
is attested by the proper officer and (4) relates to enhancement, 
abatement or commutation of rent or appraisement of produce 
or to letting or alienation of or succession to land in which rights 
of occupancy subsist. The presen~ and thQ foregoing section 
maintain the validity given by law of 1868 (Section" 2, Tenancy 
Act) to entries in settlement records prior to 1871 and the right 
of persons in future to con'tract themselves out of'the terms of the 
Act, except in regard to certain specified matteri! 'as regards rent 
ejectment and compensation, has been declared. Therefore the 
parties can by a written agreement either prior or subsequent to 
1871, settle on a law of snccession different from the succession 
perescribed iu the Act.1 In regard to rent ejectment and com
ipnsation the intention of the present Act is on the whole to 
curtail the right of the persons to contract themselves out of the 
terms of the Act.2 Though a proprietor ·Ciinuot acquire occu
pancy rights in shamilat lalla under the provisions of the TeI!ancy 
Act there is. nothing to prevent his " acq uirihg such rights by 
agreement entered at settle:nent, as will, on his death pass .. to his 
heirs. 3 - .•. . -

Entry in Record of a Regular Settlement.-l!'o.r pUl'poses of this 
s\:lctiori Ii wajih=ul-ars of the revised settlement alone, is to be 
considered. Where the wajib-ul-a1·z. was.a part of-the -Settlement 
Record taken up in 1872 and not. attested by .the Settlement 
Tahsildar till 1873, it was held that it did not rulfil the conditions 
of the section.4 But where the latterzvajih-ul-m'a -is silent or 
'omits to make any mention on the points in dispute we have to _ 
look at t.he intention of the parties as 'expressed in the former 
Ilwjib-ul-m·z.5 ~ 

I. 130 P. R. 1907=76 P. L. R. 1908 
=98 P. W. R 1907. 

2 .. Ibid 
3. 155 P. R. 1889. 
4. 12 P. L. R. 1914~12 P. W. R. 

.: 

1913=~11 I C. RIS. 
6. 16 P. R. 1915=1:4 P. L. R. 1915 

=26 I. C. 401=~1 P. W. R. 
1916. 



ENTBY RELATING TO ENHANCEMENT, ABATEMENT OR 183;' 
COMMUTATION OF RENT ETC. 

Entry of parties' statements in naqsha mudakhlat.-A statement 
madb by a tenant at settlement to the officer appointed to enquire 
into the rights of the tenants in regard to the terms on which 
surh tenant holds his 'land from the landlord, and the counterpart 
atatement made at the time by the landlQrd that what the tenant has 
stated is true, has been htlld to amount, where recorded in the
naqsha mudakhlat before t:be passing of the Land Revenue Act,-
1871~ and duly . attested by the proper officer, to an agreement 
within the meaning of this section.1 

Entry relating to enhancement. abatement or commutation of 
rent etc-Where the wajib~ul-arz provided that the hereditary 
tenants were of two classes,' one paying at the same rate as 
proprietors and the other paying at the fixed rates, it was held 
that the whole spirit of the wajib-ul-arz was opposed to the levy 
by the proprietorS' of anything in the shape of rent not expressly 
provided for and therefore the plaintiff's suit for enhancement 
failed.2 Whare an entry' provided that certain specified rates 
were to be "Paid for even by the tenants~ 'it was held that no 
enhancement 'Could. be allowed.:} Where, the wajib-ul-arz provid
ed that occupaI\cy tenants should enjoy lill the powers of proprie
tors except the power of sale and while making special provisions 
for enhancement of rent of non-occupancy tenants made no pro
vision for such enhancement in case of occupancy tenants, it was 
laid down that it would be repugnant to the spirit of the document 
that the rent should be enhanced.4 Where provisions in the 
wajib-ul-arz said nothing in regard to enhancement of rent but 
provided that certain teria:Qts will continue to pay at the rate at 
which revenue falls' on 'owners together with cesses the said 
provisions were constI:ued to indicate an intentipn that the rent 
payable by the tena'n\ thera ,described/should' remain fixed for the 
term of settlement.S '" Similarly, an entry that' a.n 'oocupancy ,tenant 
shall hold at landlo~d'8 rates paying oilly revenue' and ces~es is 
valid and precludes_ enhancement during tlie' 'period of 'current 
settlement.6 An entr)' to the effect that ihe tenant uiidei-took 
to pay and the proprietor to receive malikana al the rate of 20 per 
cent on whatever sum ;might be fixed as revenue, is a valid agree
ment precluding enhanceme,nt.7 But an agreement merely 
stating the rate of the "malikana rent' to be 16 per cent which is 
in substance nothing more than 'an arrangement for the' distribu
tion of revenue and expressed"to be subject to change, does not 
operate as a bar to a suit for enhancemeDi! of rent.S An entry in 
the wajib-ul-ars of previous settlement -to the effect that the 
tenants would not be ejected by their laBdlords so long as they 
paid t~ lalld revenue and cesses due on lands in their oocup~tion 

1. 24 P. R. le83; See also 18 P. R. 82 P. B. 1882' '. 
1882. 5 42 P R, 1881. ... 

2. 36 P.R. 1880 j 183 PA 1882 6, 1 p R 1880 R.=4 P.lt 1880 R.ev. 
8. 60 P. R 1878. ,,7. 50 PIJB 1883. ' , . 
l. 37 P. R. 1880; 43 P. P ~81; il. 110 P. B. 1887. ' 
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which entry was not, however, repeated in the later settlement 
record, could not be heid to constitute 'an agreement debarring 
the landlords from enhancing their tenant's rents for' ever. 1 A 
suit for enhancement of rent which is ordinarily barred during the 
period of settlement by an agreement between the landlord and the 
tenant, is not 'maintainable, if instituted after the new assessment 
is announced, but before the record-of-rights has, with the sanction 
-of the Government, been handed over to the Deputy Commissioner 

of the District.2 . 

Entry relating to alienation of land. - An entry in the wajib-uZ
arz of a village that the occupancy tenants of the place have an 
unrestricted power of alienation is a valid and binding agreement 
within the meaning of this section.3 But such an entry in 

,the U'ajib-ul-arz giving the tenant power of alienation 
cannot be construed to - confer on the widow who has a life 
interest, an unlimited power of alienation.4 A provision in wajib
ul-arz to thl) effect that "the hereditary. tenants shall not leave' 
the holding to anyone; they may give their lands to their sons,' 
they shall n<?t give any portion of it to a'-son--in-Iaw nar to near 
relatives; if they do, such donee shall be a tena.nt-at-will", simply 
means that no hereditary t~nant should ha~e the poo;yer to alie-
nate his rights except to his son.S· . .-

Entryrelating to Succession...;.Agreement-How tobeproved
Where an occupancy tenant died without leaving any male lineal 
descendants or a widow, and his collaterals sued to succeed to the 
occupancy rights as against thit. landlord, it. was held that there 
being no evidence to prove that the common ancestor of the 
last occupancy tenant and his collaterals ever occcupied the land, 
the plaintiffs had no, right of inheritance under S. 59 of the Act. 
But they could succeed. if they could pro.ve an agreement under 
S. 111 or 112 of the Act.6 But a collateral who bases his 
claim to succeed to the tenancy of a deceased occupancy tenant 
must prove it in one of the three following ways :-(l)he may pro
duce a document whioh contains the terms agreed upon. between 
thEl parties; (2) he may put 'forward an entry made before 18th 
November 1871 and attested by the proper offioer in the Record 
of a Regular Settlement sanctioned by the Local Government 
or (3) he may rely on an entry. in a Record-of-Rights made after 
the above mentioned date or on an entry in annual record prepared 
under the provisions of the Pq.njab Land Revenue Act, 1887. 7 An 
entry which comes under (2) is by law deemed to be an agreement. 
and nothing beyond its .mere production is required, while the 

1. & P. R. 1895 Bev. (Appr. a P. R. 87 P. B.1901. -
Iff 00 Rev.) 4. 1 P. R. 11197 Bev. 

2. 91,'.B 1880 F.B. See also 21 6.20P.R.·1873. 
1' ••• 1884,; 161 VB. 1884. .6. 64 P. L B. 1915=16 P.R, 1915 

a. 66 P. B. 1918=26 P. L. B. 1C)18 =2~ i>.W.R. 1910='36 I. C 40' 
=08 P. W. R. 191~4I. «1.266; 7 •. Ibld,. 
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entry comioR u~dlilr (3) does not proprio vigore amount to an 
agreement and the party l'elying upon it has to prove that it eni:" 
bodies the te'rms of an agreement arrived at between the parties.1 ' 
An entry in the toajib-ul-arz giving the right of succession to 
collaterals without the . reservation that they must be descended 
from a common ancestor is an agreement wit,hin the meaning of 
this section.2 But a provision in the waJib-ul-arz that unless the 
occupancy tenants or their heirs voluntarily surrendered their hold 
ing, the proprietors were not at liberty to eject them or their 
heirs, ip not so.3 Where the provision in the wajib-ul-arz is that 
on the death of occupancy tenants their sons or if they have no 
sons their brothers and nephews wouB succeed, the nephew is 
entitled to succeed irrespectivA of the fact that the commOn ances
tor did not occupy the land.4 Where' the wajib-ul-a'f'z provided 
that in the case cf maurusis in default of a son or brother the 
karabtill are to succeed, it was held that under the wajio-ul-arz the 
karabtill are entitled to succe(l,d even though the common ancestor 
may not have ('ocupied. the land.S An occupancy tenant cannot 
by will, postpOnE' the. successio,u o~ his sons until aft'<r the death of 
his widow and unle~s t,h.ere be an agreement to that effect between 
him and hilt landlord.6 '. . 

Agreements in wajib-ul-arz-How long binding.-Where.the pro
visions of a wajib-ul-arz amounting to an agreement are express
ly limited to the term of settlement, they cannot persist through 
a later settlement.7: ~he omission of the entr.y amounting to an 
agreement in the subsequent settlement on the point will imply 
that the agreement is no longer in force.8 Even where an entry 
in a previous reoord expressly lim~ted to the term of that settle
ment is repeated in a subsequent settlement without clearly show
ing that persons concerned were questioned about it and that they 
g~ve. their c~nsent, it has been laid down that there is no agreement. 
blUd1~~ durlDg tha.term of the subsequent settlement ~thin ~he 
meaDlDg of the sectlOn 9 In the absenc~ of an express mtentioIi 
to the' contrary agreeme:qts recorded in a Settlement Record are 
not intended to take. effect, after the -expiry of the period of settle
ment.lO ' The questlOn whether an agreement in an administrativ.e 
paper would operate for the term of settlement only or not is one 
of intention and anything intended to remain in force beyond the 

1. 64 P L.R.1915=16 P.R. 1915 11109=10 P. L. R.191O. 
=21 P.W.R. 1915=26 I.C. 404. 8. 97 P. R. 1909=166 P. W. R 
2. 49 P L. B. 190!! Se~ also 47 P. 1909=10 P. L. R. 1910 c. f. 14 

R.1877; 64 P . .I:(.. 1817 ; 22 P. R. P L R. 1913-2 P. W. R. 1913 
1882; 121 P. R. 1883. Rev.·' 

B. 90 P. R 1883; See also 104 P. 9. 64: P. L. R 1915=1t:1 P. R. 1915 
B 1886. =21 P W. R Iq15=6 1. C. 404 

4 121 P. B. 1883. . 2 P. L. R. 1914=1!l5 P. W. R. 
5. 47 P. B 1877; 64 P. R. 1877; 22 1918=20 I. C. 528. 

P. R. 1882. 10. 64 P. L. R. 1915=16 P. R 
8. 137 P. R. 1882. 1915=26 I C. 404=21 P. W 
. 7. 64 P. L.II. 1915=16 P R. 1915 R. 1915; See also 97 P.R. 1909; 

=111 P. W. R. 1915=26 L C. 22 P .. R. :1.914. 
f;O!l; 91 r. B, 1909",,100 .P.W.B. . <) . 
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settlement would continue to operate unless set a.side by anything 
done at settlement.1 Therefore where the 1847 record-of-rights 
contained a wajib-ul-ar$ entry providing that tenants cultivating 
from 29 to 25'years shall be entitled to occupancy rights and no 
such entry appeared in the wajib-ul-arz of 1856, it was held that 
the non-repetition of 1847 entry in the wajib.ul-arz of 1856 did 
not amount to cancellation of the agreement of the former year.2 
The agreements about succession are generelly intended to oper
ate pe manently,3 while the entries in the Settlement Record 
relating to questions of rent are ordinarily only binding during the 
currency of the settlement in which they are made.4 A right 
acquired under an agreement in the old wajib-ul-arz is not affect
ed by anything in the new wajib-ul-arz which does not even 
purport to operate retrospectively 5 A settlement does not end 
with the expiry of the period for which it is sanctioned but h· 
continues till a new assessment is annouuced.6 

THE SCHEDULE. 
{Repealed by the Amending Act, 1891 (XII of 1891), S. 2 

(1) and first Schedule. 

1. 148 P. L. R. 1913=2 P. W.R. 
1913 Rev. 121 P B. 1883 i 8 P. 
R. 84 .. 

2. 148 P. L. B. 1913-2 P. W. 
R. 1911\ Rev. 

S. 20 1'. H, 1873 j 121 P. R. 188Sj 
c 

78 PR. 1884. 
4. 5 P. R. 1895 Bev. 3 P. R. 1889 

Bev. 
5. 87 P. R. 1891 (160 P. B. J890 

overruled.) 
6, 161 P.R. l~ 
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,Summary of Ppnjab Tenancy 
Act,- 1887. 
CHAPTER I. 

PRELIMINARY. 

The Punjab Tenancy Act "was made to e~tend to the whole 
or the Punjab with the exception of the Hazara' district and. came 
into operation on the 1st November 1887. (Section 1) SectiOn. 4 
gi ves' definitions of various importa.nt terms employed in the Act 
which are reproduced below: :,--' . 

1. 'Land' means Ian!! which is not occupiefas the site of 
any building in a town or village and is occupied or has been let 
for agricultural, or for purpos!ls subservient to agriculture, or 
for pasture and includes the sites of buildings and other structures 
on such land. 

2. 'Pay' with its grammatical variations and cognate ex· 
pressions, includes when used with reference to rent, deliver and 
r~llder, with their grammatical variations and cognate expres
sIOns. 

3. :Rent', m~ans whatever is payable to ~ landlord in 
money, kmd or serVlCe by a teJl~nt on accc~iit of the use or occu-
pation'of land held by him. ,'. 

4. 'Arrears of rent' means rent;which remains unp9.id after 
the date on which, it becomqs payable. 

5. 'Tenant' means a person who holds land unde~ ·another 
per30n, and is, or but for. a specid contract, would be, liable to 
pay rent for that land to that other person; 'but it. does· not in-
cludo:- . 

. (a) an inferior landowner, or 

b) a mortgagee of the rights of a landowner, or 
( 

(e) a person to whom a holding has been. transferred, or an 
estate or holding has' been let- in . .farm, under the 
Punjab Land Hevenue Act, 1887, :for the recovery of 
an arrear of land revenue or of a sum recoverable as' 
Buch an arrear, or 
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(d) a. person who takes from the Government a lease of un~ 
oC<;lupied land for the ptirpos~ of subletting it. 

6. 'Landlord' means a person uude! whom a ten'l.nt holds 
land, and to whom the tenant is, or but for a special contract 
would be, liable to pay rent f~r that land. . 

7. 'Tenant' and 'landlord' "illoclude tbe predcessors and 
successors in interest of a tenant and landlord respectively. 

8. 'Tenancy' means a parcel of land held by a tenant of a 
landlord under one lease or one set of conditions. 

9. '£state', 'landowner'. and 'h~lding' have the meanings· 
respectively assigned to these words in the Punjab Lan<J Revenue 
Act 1887. 

10. 'Land Revenue' means land revenue assesged under any 
law for the time being in force or assessable under the Punjab 

,Law Revenue Act 1887, and includes-

(a) any rate imposed in respect of the inc~eased value of 
land due to irrigation, and 

(b) any Bum p~yable in respect o~ land, by . way of quit 
rent or of ,commutation for service, to the Government 
or to a person to whom the Government has assigned 
the right to receive payment. . 

11. 'Rate and cesses' means rates and cesses wb,ich are 
primarily payable by landowners and includes-

(a) Repealed by Act XII of 1891; 

(b) the local rate, if any, payable under the Punjab District 
'Boards Act, 1883, and any fee leviable under Section 33' 
of the Act from· laudowners for the use of or uenefits 
derived fro,m such work as are referred to in Section 
20, 'claus~s (i) and (j) of the Act; 

(c) anyannuel rate chargl3able on owners of land under 
Section 50 of t.he Northern India ell-nal and Drainage 
Act, 1873; 

(d) the zaildal"i and village officers' cesses ; and 

'~e) sums payable on account of village expenses. 

12. ·'Village Cess' . includes any cess, contribution or du~ 
which is customarilg 'liable within an estate and is neither a 
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payment for the uee of private property or for personal service nor 
imposed by or under any enactment for the time being in force. 

13: . 'Village officer' means a chief headman, headman or 
patwan. - ~-

14. 'Revenue Officer' or 'Revenue Court' in any provision 
of this Act, means a Revenue O:tficer or Revenue Court having 
authority 'under this Act to disch'lW'ge the funct~ons of a Revenue 
Officer or Revenue Court, as the case may be, under that, provi
sion. 

15. 'Jag~rdar' includes ~ny person other than a village 
servant, to whom the land revenue of any laud has been assigned 

'in whole or in part by the Government 'or by any O.dicer of the 
Government. . • 

16. 'Legal practitioner' means any legal practitioner with
in the meaning of the Legal practitioners Act, 1879, except a 
mukhtar. 

17. 'Agricultural year' means the year commencing on the 
sixteenth day of June, 'or on such other date as a Local Govern
ment may by notification appoint for any local area. , . 

18. 'Notification' means a notification published by authqri
ty of the Local Governmen t in the Official Gazette. 

19. :I~provement' means with reference to a tenaucy, any 
work which is su~tab~e to the tenancy and consistont with the, 
condition<! on whlSl.h It is held, by which the value of the tenancy. 
has been and contmues to be increased aud which if not execut
ed on the tenancy, is either executed directly for its benefit, or 
is~ after execution, made directly beneficial to it ,~ 

Explanation 1-It includes among other things.!.... 

(a) the construction of wells and other works, for the stor
age or supply of water for agricultural purposes i 

(b) the construction of works for drainage and' for pro
tection against floods j 

...... "'. 

(el the planting of trees, the reclaiming, enclosing, levelling 
and terracing of land for agricultural purposes and 
other works of a like nature. j 

(d) the erection of bllildingsreq uired for the more conven
ient 01' profitable cultivation of a \Bnancy j (Lnd 
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(e) the renewal or reconstruction of any or any of the 
foregoing works or such alteration therein, or addi
tions thereto, as are not of the nature of mere repairs 
and as 9.urably increase their value. 

o 
. But it'does not include such clearances, em bankmen ts, level

hngs, enclosures, temporary wells and water channels as are made 
by tenants in the ordinary course of cultivation aud without any 
special expenditure or any other benefit accruing to the land from 
the ordinary operations of husbandry: ' 

E:rflanation Il.-A work which benefit'! several tenancies may 
be deemed to be, with respect. to each of them, an improve
ment. 

Explanaion III.-A work executed hy a tenant is not an im
provement if it substantially diminishes' the value of any other, 
part of his landlord's property. ' . , 

20. 'Muqarridar' means any person who holds land in the 
Attock district and who on the date of the commencement of the 
Punjab 'fenancy (Amendment) Act, 1925, was recorded in 
the revenue records as muqarridar in respect of such land or who, 
after the said date was so recorded wlth his consent and the con
sent of the proprietor of such land and includes the successor in 
interest of a muqarridar. 

OHAPTER II 

RIGHT OF OCCUPANCY. 

The Act deals with mutua.l rights and obligations of landlords 
and tenants. The Act classifies tenants under two head!!, (1) 
occupancy or hereditary tenants and (2) non-occupancy tenants 
or tenant-a~-will. Occupancy tenants are of three kiuds, (1) 
tenants under Section 5, (2) tenants under Section '6 and (3) tenants 
under Section 10 of the Act. 'l'enants under Section 5 are sub
divided into 4 heads, namely tenants under'Section (1) (a), teuants 
under Section 1 (b), tenants under Section 5 (1) (c) and tenants 
undt'r Section 5 (1) (d). 

Tenants under Section 5 (1) (a).- A tenant is entitled to the 
status of an Qccupancy tenant under Section (1) (a) if he can es
tablish that at the commencement of the Act he has for more 
than two generations in' the male line of descent through a grand
father or granduncle and for a period of not less than twenty 
years, been occupying the land, paying no rent therefor beyond 
the amount of the land revenue thereof and the rates and cesses 
for the time beiJ:g chargeable thereon. (See Section 5 (1) (a).) 

t 



SUMMARY 193 

It is clear that to establish a right of occupancy under Sec
tion 5 (1) (a) the tenant has to prove 3 thiugs :-(1) non-rendering 
of service by the tenant and non-payment of rent beyond the land 
revenue and viIIagecesses chargeable on the land for the time 
being; (2) two preceding generations in the male line of descent 
through a grandfather or 'granduncle must have occupied thl:l same 
land Qn the same-term; (3) the period of such occupation must 
not be less than 20 years. ' 

It must be remembereJ that Section (1) (al lays down a very 
hard rule of substantive law the fulfilment of which entails a good 
deal of hardship. The legislature ha~ given a practical relaxation 
to a very rigid rule of sllbstantive law by adopting an elastic rule 
of evidence by enacting that a tenant who can estl!-blish that on 
the date of his suit he has been continuously o,ccupying the land 
for 30 years paying no rent therefor, beyond' t~e land revenu.e 
and rates and cesses will be de\:lmed,to have stallsfied the condl
tions mentioned in Section 5 (1) (a); (See Section 5 (2». The 
prellumption under Section 5 (2) however IS only a, rebuttable 
one, Relationship by adoption where it is sanctioned by custom 
or personal is as good for purpose of conferring occupan.cy rights 
as natural relationship. (See Section 5 (3) ). 

Tenants under Section 5 (1) (b). A tenant is entitled to be 
declared as a tenant under Sectioll (1) (b) if he can show that he 
once owned the land and after ceasing to be OWller thereof other
wise than by forfeiture to the Government or than by any volun
tary.act, has since such cessation continuously occupied the land. 
(See Section 5 (1) (b) ) 

,To establish a rjght of occupancy under Section 5 (1) (b) three 
conditions havb to be fulfilled, i e. (1) that the tenant once owned 
the Jand (2) that he ceased to the owner thereof otl:erwise by 
forfeiture or voluntary act, alld (3) that he has been: since then 
continuously occupying the land. When however only a part 
of the land has been ill continuous· occupation of the tenant 
occupancy rights could be acquired in that part only. 

Tenant under Section 5 (1) (c). A tenant is entitled to 
Occupancy rights under Section 5 (1) (c)jf he can establish that 
he settled in the village along with the f{lunder .or was settled 
by the latter ill the village as a cultivator and was in ~occupation 
of land on -the 21st October 1868' and since that date has 
continuously occupied the Ian d unless the landlord can establish 
that the tenant was settled on land previously cleared and brought 
under cultivation by 'or, at the expense of the founder. (See 
Section 5 (1) (e) ). . 
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It is not necessary that the rElpresentative o.f, a person who 
settled along with the founder of the village should be in occu
pation of the very land cultivated by the settler. He is entitled 
to occupancy rights in respect of all lands in which he was -in 
possession otherwise than under special agreement 011 21st October 
1868. 

Tenants under Section 5 (1) (d).-To constitute a valid claim 
under Sect~n 5 (1) (d) a tenant must prove that (1) he is· either a. 
jagirdar or has been a jagirdarin the estate or in the part of the 
estate in which the land occupied by him is situate and (2) that 
he is holding land continuously for the last twenty years from 
the date of the suit. (See Section 5 (l)e(b) ). 

Occup!\ncy tenants under Section 6. To establish occupancy 
rights u.nder l:iection 6, a tenant has to'prove (1) that .he or his 
.predecessor was entered as an occupancy tenant in a record of 
rights Ilanctioned by the Loc3.1 Government before·· 31st day of 
October 1868 and (2) that he has been in continuous possession 
of the land since the. date of the preparation of that record. 
(See Section 6) - . 

Tenants under Section 8. Section 8 of the Act is a residuary 
section for occupancy rights ··and permits a tenant to establish 
oc cupancy rights on grounds other those mentioned in Section 5 
or Section 6. Some of the grounds 011 which the rights of 
occupancy have been granted under Sectio~ 8 are (1) custom, (2) 
agreement and (3) conduct of the parties (See Section8) 

If a tenant has voluntarily. exchanged the land or any portion 
of the land formerly occupied by him for other land belonging 
to the same landlord the land taken in exchange shall be held 
to be subject to the same right of ocoupanoy as that to which 
the land given in exohange would have been subject if the 
exohange had not taken plaoe. (See Section 7). 

A tenant who before the commenoement of ,this Aot had 
acquired oocupancy rights under any section of the previous ~ot 
will be deemed to hlJove the same rights under. the oorrespondmg· 
seotion of this Act. (:Seotion 11). 

No tenant oan acquire a right of 'occupancy by mere lapse of 
time (Section 9) nor can a joint owner in the absence of a oustom 
to the contrary acquire a right of oocupancy in the land jointly 
owned by the co-owlfers. (Section 10). 

c 



SUMMARY- 195 

CHAPTER III 

REN'!' 

.Rent- generally. Rent payable in respect of at enancy in the 
, first charge on the produce thereof. A tellant is entitled ~o tend, 

cot, and harvest the produce of ,his tenancy without a~y~ mterfe
rence on the part of the landlord and is entitled to exclulve posses
sion of the produce. But where the rent is payable in kind by 
division the tenant is entitled to eKclusive possession of the 
produoe till the division and the landlord is entitled. to be present 
at the time of division and to take into hi,,; possession the share 
of the prod Doe that faUs to his sha,re. (Section 12). W?ere --rent 
is payable in any of the 5 methods mentioned in SectIOn 13 of 
the Act no alteration in the method can be effected without, the 
consent of both the landlord and the tenant. Further if a rent 
is payable in any onhe method~ mentioned in Section 13 (1) (a), 
(b) (e) and (d) the tenant is not liable to pay rent at a higher rate 
than that paid in th~ ,preceding year unless there is a decree .or 
order of a competent authority ot au agreement by thepal'tles 
authorising an enhanoeQ rent. (Section 13) A person in posses-

. sion of laud without the consent of the landlord is liable to pay 
rent ill respeot of suoh land at the rate of rent payable in t~e 
preoeding year and if no rent was payable in that year at a fair 
alld equitable .rate. (Section 14). In case 'there are two or more 
landlords payment of rent toone of them is a good paymeJllland 
disoharges the tenant of his liability. (Section 15). 

Produce rent. In a case where rent is payable by division 
or appraisement if the tenant removes any portion of the produoe 
80 as to prevent due division or appraisement the produoe win-

. be deemed to have been as full as the fullest crop of the same 
description on similar land in the neiO'hbourhood for that har
vest. (Seotion 16). If either the landlo:'d or the tenant neglects to 
attend the divisiou or appraisement or there is a dispute be
tw~ell the parties regarding it revenue officer may ~n the appli
oatlOn of either party appoint a referee to effect tha division or 
appr~isement of the produoe (Seotion 17) The J,'eferee so appoin,t 
ed . ~hal.l m~ke the division or apprais~ment in acoordance with 
the lnstlUotlOns of the revenue officer and shall submit the record 

. of the result of division oJ:'appraisemtlut to such offioer who after 
cmsidering the same will either oonfirm or vary it. (Seotions 
18 lind 19) Produoe rdnt payahle by all ocoupaucy tenant is liable 
~o ~nhanoemellt if the land or any part tflereof previously 110t 
IrrIgated or floode,si becomes irrigated or floodEd. Similarly if the 
land which was previously irrigated or flooded ce!l~es to be so the 
rent is liable to reduction. (Sections 20 and 21) 

, . 
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Cash rents.-In case an occupancy tenant p::.ys a cash rent, 
his rent is liable to be enhanced in the following manner :-

'(1) If the tenant is one under Section 5 (1) (a), the rent 
may be enhanced upto two annas per rupee of the land 
revenue. 

(2) In case of tenants under Section 5. (1) (b) (c) and 
(d) the rent may be enhanced upto (). annas per rupee 
of the land revenue. 

(3) In Qase of tenants under Sections 6 and 8, the 
maximum limit for enhancing tne rent is 12 annas per 
rupee of the land renenue. 

'rhese above mentioned amounts are payable by the tenants 
ill addition" to land revenue and the rates and casses (":lection 2~) 

. Section 23 gives the tenant a corresponding right to reductiou of '. 
relit on the ground that the productive powers of his tenancy 
have been decreased by a cause beyond his control 

Suits for enhancement or reduction of rent.-A. Revenue Court 
on a suit by a landlord or his tenant ma.y, subject to the pro
visions of the Act, enhance or reduce the rent of the tenant. A. 
suit for enhancement of rent is not maintainable if it is brought 
within 10 years from a previous suit for commutation or en
hancement of rent decided on merits, unless the new suit is based 
on the ground that the tenancy which was furmMly unirrigated 
or unfl.ooded has become irrigated or fl.·Juded. (Section 21) In en. 
hancing or reducing the reut the Court shall within the presented 
limit, enhance or .reduce the rent to such an amoullt as it considers 
fair and equitable but shaIlllot reduce the reut to all amount 
lells than the land revenue.and rates and cessE's. (Section 25]). UI:
less the court directs otherwise the enhancemeut shall take effect 
from the commencelDell~ of the agricultural yellr following the 
decree. The order regarding reduction shall hike effect from the 
date specified in the decree. 

Adjustment of rent expressed in terms of land revenue.
Where the rent of a tenalJcy is the whole or a. share of the 
land revenue thereof, with or without an addition in money, 
kind or service and the land reve.,ue of the holding.in which 
the tenancy is situate is altered a Revenue officer baving autho- . 
rity to determine the land revenue payahle in respect of ~he seye
ral holdings comprised in the estate in which the tenancy is 
sit nate, sha.ll also determine the amount of the land revenue of 
the .tenancy or the proportionate share thereof,. payable by the 
tenant as rents. (Seotion 27). Where ill the case of an occopall
cy tenant or muqarrjdar in the Attock district paying wholly or 
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partly in cash a rent not within the scope of Section 27, the land 
revenue of the holdingoomprising the teuancy is altered, the 
Revenue officer competent to determine the landrevenue of 
the estate in which the tenancy is situate may, either at the 
instanoe of landlord or of the tenant 01' of his own ·motion, in
crease or diminish such rent to suoh an extent as appears to 
him to be proper. In increasing or diminishing the rent ofa 
tenancy the Revenue Officer shall take into consideration (i) the 
land revenue and rates and cesses chargeable on the tenancy be~ 
fore the alteration of the land revenue of the holding in which 
the tenancy is situate, (ii) the land revenue and rates and cesses 
chargeable on the tenancy after such alteration, and (iii) ~he 
methods by which the assessment of the land revenue in force be
fore and after suoh alteration were calculated and distributed 
over the several holdings comprised in the estate in which the 
tenancy is situated. (Section 27-A). 

Alteration of rent on alteration of area.~A tenant is liable to 
pay rent for area actually under him. He is liable ta pay ad
ditional rent for aU land proved to be in exoess of the area for 
which rent has been previously paid by him. Similarly he is 
entitled to an abatement of rent. in respect of any deficiency 
proved to exist in the area of his tenancy as compared with the 
area for which rent has been previously paid by hini. In add
ing to or abating rent the court shall add to. or abate the rent 
to suchan amount as it seems to be fair and equitable and shall 
specify the date on and from which the addition or abatement is 
to take effect. (Section 28.) . . . 

Remission-U in a suit for areal'S of rent it appears to the 
court that the area of the tenancy has been so diminished by 
diluvlon or otherwise or its produce has been so diminished by 
causes beyond his control that it w:ould not be just to decree the full 
amount, it may with the previous sanction of the Col.Iector grant 
Buch remission from the rent as may appear to be just. (Section 
29). If the payment of the whole or any part of the land revenue 
is remitted or sus~ended the Revenue Officer may proportionately 
remit the rent in oases where the rent is payable in . cash is pay
able in kind of which the amount is fixed. Provided that in 
case of an occupancy tenant a remission or ~u~pension of the pay
ment of the whole or a part of the land revenue payable for the 
tenancy shall always oarry with it a remission or suspension of 
the payment of the whole or proportionate part of the rent. 
~enants would be entitled to this remission or suspension of rent 
if the land revenue assessed on the tenancy has been released, 
compounded for or redeemed. An order regarding remission 
or suspension of rent is not liable to be· contestE'd by a suit 
in any court, nor.does a suit lie for the recovery of rent remitted 
or suspended. If however a landlord rea.lises f,om the tenant rent 
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so remitted or suspended, the Revenue Officer may recover from 
the landlord the amoullt or value of the rent so recovered and if he 
thinks fit a penalty amounting to this sum along with it and 
refund to the tenant the same. (Section 30). 

Deposits.-When a landlord refuses to receive rent in cash 
from the tenant or when the tenant himself is in doubt as to the 
person entitled to receive the rent, the -tenant may deposit the 
rent due with the leave of the Revenue Officer in his office and 
such a deposit has the effect of discharging. the tenant of his 
liability to pay reut to the landlord. The Revenue Officer after 
enquiry may pay the amount to· the person entitled to it or 
may retain tlte deposit pendIng the decision of a competent court 
as to the person so entitled. No suit lies against the Secretary of 
State in respect of such. a payment made by the Revenue Officer 
but a 'suit against the person who has recElived the payment is 
.competent. Sections (31,32). 

Recovery of rent from attached produce .• ~If the produce of 
a tenancy or a part of. it t.as been attacbed by any court, the 
landlord has the first lieu upon such produce for the rent due for 
the current harvest and for the arears of rent, if any which has 
fallen due in the preceding year ~nd the Revenue Officer shall 
satisfy the landlord's claim by sale \If produce. provided' the latter 
has established his claim. (Section 33). 

Leases fQr peried exceeding term of assessment of land 
revenue .• •• Where a lease ha.s been granted by a landowner in res
pect of any land assessed to land revenue for ,a period exceeding 
the term for which the land revenue has been assessed, the lease 
may be avoided . 

(a) at the option of the la.ndlord if the la.nd revenue of the 
land has been enhanced and the lessee refuses to pay 
such rent as a Revenue Court oti landlord's suit 
determines to be fair and equitable, and 

(b) at the option of the tenant if. the land revenue 
has been reduced and the landlord refuses to accept 
lIuch a reut as a Revenue Officer on the suit of the 
tenant determines to be fair and equitable. An agree
ment regarding the occupation, rent profits or produce 
of any land whioh has ,been made for the term of 
assessment shall unless a contrary intention appears 
from the agreement or the agreement is terminated, 
continue in force until a revised assessment takes 
place. (Section 34). 
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CHAPTER IV. 

RELINQUISHMENT, ABANDONMENT AN1;> EJECTMENT. 

Relinquishment.---A tenant holding fo! II. fixed term can re
linquish his tenancy without notice at the end of tpat. term. (Sec
tion 35) A tenant who is not for a fixed term can relinquish his 
tenancy at the end of agricultural year then currellt by giving 
notice to his landlord either verbally or in wriliug on or before 
the 15th January of any year. A tenant may give notice 
either directly himself or through a Revenue Officer. A fail:lre 
to give such notice renders the tenant liable to pay rent to the 
landlord for the period for which the tenancy is not let to any 
other persoll or is not cultivated by the landlord himself. (Section 
36) A tenant cannot without the consent of·his landlord relinquish 
a part ollly of his tenancy: (Section 37.) -

Abandonment.-If 8 n occupancy tenant fails lor more than. 
one year without sufficient cause to cultivate his tenancy either 
himself or through another person and to alTange lor payment of 
rent, the right of oocupano.y shall be extinguished from the end 
of that year. (Section 38.) 

Ejectment. grounds for.--A n occupancy' _ tell an t is liable to be 
ejeoted.-

(a) if he has used the land in II. manner which renders it 
unfit for the purposes for which he held it, or 

(b) if he has. where rent is payarrle in kind, not properly 
cultivated the land without sufficient cause, or 

(e) if hefails to satisfy a decree for rent passed against 
him. (Section 39.) 

. A tenant holding for a fixed· term is liable to. be ejected from 
hIs tenancy at the expiration of the term or on any.of the 
grounds mentil)ned in (a) and (b) above or any ground which 
wo?-Id justify ejectment under the contract, deoree or order under 

. WhICh he holds the tenancy (Seotion 43). (1) Non-occupanoy tenant 
who does not hold for a fixed term may be ejeoted at the end of 
any agricultural year. (Section 41). 

'. Ejectme~t. proc~dure.-A tenant shall not be ejected other
WlSe than In executIOn of a decree for ejectment, excepting-

(a) when a decree for a.rrears of ren~ against him remains-
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unsatisfied ; 

(b) when the tenant is a non -occupancy tenant and 
does not hold for a fixed term. (Section 42). 

In a case falling under clause (a) above the tenant may -be 
ejected by a Revenue Officer on the application of the land
lord and in a case under clause (b) above a notice of eject
ment has to be served on the tenant. (Section 43). The Revenue 
Officer on receiving an application when the case falls under 
cl!luse (a) above, shall serve a notice on the tenant requiring 
him to pay the arrear of rent within 15 days from the receipt 
of the rlotice and if the tenant· fails to comply with this re
quisition an oiderfor his ejectment shall be passed. (Section 44.) 
If an application is made in a case falling under clause. (b) fol' 
issue of a notice of ejectment, the· Revenue after salisfyiJlg 
himself that the application is in proper order .shall serve a 
notice of ejectment on .the tenant requiring him to vacate the 
tenancy before the 1st May. following and informing him that 
if he means to contest his liability to be ejected he should insti
tute a suit for that purpose within two months. from the receipt 
of that notice and that in case he does not mea.n to contest 
his liability to ejectment but has some claim for compensation 
he should within two months from the receipt of notice prefer 
his claim to the Revenue Officereftecting his ejectment. Notice 
of ejectment must be served before the 15th of November. If 
the tenant does not file a suit contesting his liability to eject
ment the Revenue Officer by his order shall direct his ejectment, 
and if the tenant files the said suit fails, the court trying the suit 
by its decree shall direct his ejectment. (Section 45) . 

. General provisions respecting ejectment.-A d.ecree or order 
of the ejectment of a tenant shall be executed only between the 
1st May and 15th June unless the order or the decree directs 
otherwise (Section 47). If in a suit for ejectment on grounds 
mentioned in clauses (a) and (b) of Section 39 or of Section 40 it 
appears to the court that thp. injury caused to the landlord 
can be remedied or that compens~tion would sufficiently recom
pense for the injury the court may instead of passing a decree 
for ejectment, order the tenant to remedy the injury or to pay 
compensation within a specified PQriod and if the tenant complies 
with the order the decree for ejectment shall not be made. 
(Section 48). Where at the time of the proposed ejectment of 
a tenant his nncut or ur.gathered crops are . standing, he shall not 
be ejected until the crops have ripened and he has been allowed 
a reasonable time to harvest them. If the tenant holds tenancy 
longer than what is neoessary, the Court or the Revenue Offioer 
may award a fair and equitable amount of rent to the landlord for 
the period for which, the tenant has held over. .Or if the landlord . 
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pays to the court or the Revenue Officer value of the 
tenant's uncut and un gathered crops as determined by the said 
COUlt or the Officer, the ejectment of the tenant may be effected 
forthwith. If a tenant against whom ejectment proceedings 
have been taken has prepared for sowing the land of his 
tenallcy but has not sown or planted crops he is entitled to com
pensation to be determined by the court or the Revenue Officer 
for his labour and expense before ejectment. (Section 49.) 

Relief fol' wrongful dispossession.-If a tenant has been dis
pos sessed of his tenancy without his consent or othnwise than in 
accordance with the provisions of the Act or not having institut
ed a suit under Section 45 has been ejected in pursuance of an 
order under that section, he may within ,one year from th6 
date of his dispossesEion bring a suit for recovelY of possession 
or for compensation or for both. (Section 50). No one whose 
ejectment has been ordered by a Revenue Court under Section 
45 (6) or whose suit has been dismissed under Section 50 can 
brivg a suit in a civil court to contest his liability to ejectment 
or to recover possession of tenancy or compensation (Section 50-
A). Nor can a dispossessed tenant recover possession of the 

-tenancy under Section 9 of the Specific Relief Act. (Section 51) 
The Local Government may by nleans of notifillation change the 
dates mentioned in Sections 36,45 and 47. 

CHAPTER V. 

ALIENATION OF, AND SUCCE.sSION TO RIGHT OF OCCUPANCY. 

Alienation.-An occupancy tenant under. S. 5 is competent 
to transfer his right by sale, gift or morfgage subject to the right 
of the landlord to buy those rights in preference to all others. If 
suc~ a tenant intends to transfer his right by sale, gift, mortgage 
by conditional sale or usufruct1,;lary mortgage, he shall cause no
tice of his intention t", be served on his landlord through a Re
venue Ofticer and will postpone the transfer for a period of one 
month from the date of the service of the notice. Within the 
said period of one month the landlord may -claim to. purchase the 
right at such a value as a Revenue Officer may fix and if the land
lord pays such value within the period allowed by the Revenue 
Officer he shall be deemed to have purchased th e right and the 
right of occu-pancy shall be. extinct. Where -there are several 
landlords, notice has to be served on all of them and anyone or 
more of th~m may exercise the preferential nght of purchase. (S. 
63). The provisions of S. 53 will apply mutatis mutandis where 
a mortgage of a rig~t of occupancy 1;lnder Section 5 proposes to 
foreclose his ,m'Ortgage or otherwise enforce his lieu. (Section 
54). A right of . occupancy under Section- 5 . is saleable in 

• 
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exec uti on of a decree or order of a court and the landlord has 
been given a right of pre-purchase in respect of such a. sale also. 
(Section 55). Rights of occupancy under Sections 6 and 8 are not 
liable tyattachment and sale in execl.1tion of a de cree or order of 
any court. Nor can they be transferred by the tenant privately. 
without the previous couseutin writing of the landlord (Section 56) 
A transferee of the rig4t of the rights of occupancy other than the 
landlord has the same rights and obligations as the original tenant 
(Section 57). Au occupancy tell ant ma:' subject the provisions of 
this Act and a,ny contractin writing between him this landlord 
sublet his tenancy or any part thereof for a period not exceeding 
seven years and the-sub-tenant jointly with.the tenant is subject 
to all the tiabilities of the tenant uuder this Act. (Section 58). 
An occllpancy tenant may, with the consent of his landlord trans
fer his land to all the members of a Co-operative Society for the 
consolidation of holdings of which both he and his landlord are 
members and obtain from them any other land in exchange· in 
which he shalUiave the same right of occupancy as in the land 
given for it in exchange. (Section 58-A). 

Succession.-When an occapancy tanant dies, his right shall 
devolve:-

(a) on his male linetlol descendants, jf any, in the male line 
. of descent, and, 

(b) failing such descendants on his widow if any, and, 

(e) failing such descendants and widow or if the deceased 
tenant left a widow when her rights terminate by 
death or otherwise, on his male collecateral relatives in 
the line of descent from the common ancestor of the 
deceased tenant and. these relatives provided the 
oommon lLllcestor occupied the land. (Section 59). 

Section 59 is conclusive on the question of succession to 
occupanoy rights. In other words succession to oooupancy rights 
is goveraed by the provisions of this Section and not by custom 
applicable to the parties or bV their per8onallaw. But the pro
visions of Seotion 59 may be overriden by an a~reement valid 
according to the provisions of Sections 111 and 112 of the Aot. 

Irregular transfers.-A.ny trans far of a right of occupancy in 
oontravention of the provisions of this Act is voidable at the in-
i!t!\once of the landlW'd. (Seotion 60). " 
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CHAPTER VI. 

IMPROVEMENTS AND COMPENSATIOM. 

Improvements by landtords.-A l~ndlord can not .make an 
implovement on the tenancy of an occupancy tenant wIthout the 
previous permission of the Oollector. (Section 61). Where however 
a landlord makes an improvement with the previous permission of 
the Oollector, he can claim enhancement which can be granted in 
accordance with the provisions of the Act governing the enhrance 
ment of rent and when the improvement ceases to exist, the collec
tor on the application of the tenant may reduce the rent (Section 

62. 

Improvement by tenants,-··An occupancy tenant is entitled to 
make imp:rovements on his tenancy. (Section 63) But a non-occu
pan y can do so only with th e assent of his landlord either express 
or implied (Section 64) In. provements made by a tenant before 
the commencement of this Act shall be deemed to have been made 
in accor·dance with this. Act But not so the improvements effect
ed by a non-occupancy tenant in contravention of a written 
agreemen t between him and the landlord. (Section 65) A tenant 
is not en titled to any compensatioI;! for any improvement begun 
after the institution of the suit for ejectment or service of the 
notice which resulte.d in his ejectment. (Section 66). If a tenant 
has effected improvements on the tenancy and the landlord 
tenders to him a lease oj this tenancy for a term of not less than 
20 years at the rent then paid by the tenant or such rent as 
may be agreed upon, the tender if accepted by the tenant shall 
bar a claim for compensation by the tenant in respect of im· 
provements. (Section 67). Subject to the foregoing pnvisions of 
this _chapter a tenant who has lawfully made any improvement 
shal~ not be ejected and the rent payable by him shall not be en
hanced until he has received compensation for the improvement 
(Section 68). 

Compensation for disturbance of clearing tenants.·-·A tenant 
who has cleared and brought under cultivation waste land in 
which he has not a right of occupancy shall if ejected from that 
land be entitled to receive from the land as compensation for dis
turbances apart from compensation for improvement, a sum to be 
determined by a Reven.ue Oourt or Revenue Officer not exceeding 
5 years' rent, But if the tenant is joint owner of the land he is 
not entitled to any compensation for disturbance on ejectment 
form the land. (Section 69). 

Procedure in determining compensation -.-In every suit by a 
t~nant to conte~t his liability to ejectment or by a landlord for 
eJectment or enhancement of rent, the . cotIrt shall direct the 

• 
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tenant to file 8. statement of his claim to compensation for im
provements or for disturbance and of the grounds therefor. If 
the court decrees the eject~ent or enhancement of rent, it shall 
determine the amount of cl}mpensation if any and shall stay the 
execution of the decree until the landlord pays that amount 
minus arrears of rent or costs due to him from the tenant. (Sec
tion 70) Similarly a tenant on whom a notice uuder S. 44 or S. 
45 has been served and who has not filed a suit contestmg his 
liability to ejectment, on his application' to that effect, to a 
Revenue Officer b9fore whom the ejectment proceedingH are 

. pending, be awarded by that officer compensation for improve
ment or disturbance or for both and the order of ejectment against 
him shall not be executed until the landlord satisfies his claim. 
(8ection 71). In determining compensation for improvement the 
He.enue court or the Revenue Officer shall have regard to-

(a) the amount by which the value or prorlace .of tenenc y 
or the value of that produce is increased by the 
improvement, ' 

(b) the condition of the improvement and the probable 
duration of its effects, 

(c) the labour and capital required for the 
improvement, 

(d) any reduction or remission of rent or other advantage 
allowed to the tenant in consideration of improve
ment, 

(e) in case of reclamation or of conversion of' unirrigated 
into irrigated land, the length of time during which 

the tenant has had the benefit of the improvement. 
(Section 72). 

. ~'. 

The compensation shall be made by payment in money un
less the parties agree to some other arrangement (Section. 73) 

Relief in case of ejectment before determination of compensa
tion.-If the amount of compensation payable to a tenant for im
provements or disturbance or for the value. of unout or ungathered 
crops or the preparation of land for sowing has not been determin
ed before the tenant has been ejected, the ejectment will3stand good 
but the Court or the Revenue Officer which decreed, or ordered 
ejectment may on application of the tenant within ono year from 
the ejectment order the payment to him by the, landlord such 
compensation as the court or tb"l officer may deteJlIpine the tenant 
to be entitled to. -
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CHAPTER VII. 

J URISDICl'ION AND PROCEDU RE. 

JurisdictioD.-Section 75 of the Act enacts that there shall 
De the same classes of the Revenue Officers under this Act as 
under the Punjab Land Revenue Act and an officer shall be 
of the same class under both the Actl!. Section 6, Punjab Land 
Revenue Act says that Revenue Officers are of five classes namely. 

(1) the Financial Commissioner 

(2) the Commissioner 

(3) the Colleotor 

(4) the Assistant Colleotor of the 1st grade, and 

(5) the Assistant Colleotor of the 2nd grade. (Seo tion 75) . . 
Section 76 enacts that llopplications and prooeedings given 

below in 3 groups can be disposed of only by Revenue Officers 
noted against each gronp and no court can take cognizance of any 
dispute or matter with respect to which any suoh application or . 
proceeding might be made or had :-

Application or proceeding. 

Revenue Officers 
competent to enter
tain and dispose of 
application or pro
ceeding. 

I (a) Proceedings under Section 27 (i) A Collector 
for adjustment of rent express- (ii) an Assistant Col
ed in terms of land revenue. lector 1st grad~. 

(aa) Proceedings under Section 27-A 
for adjustment of rents 
of occupancy tenants in the 
Attock district. 

(b) Proceedings relating to remiS_! 
iton and suspension of rents 
under Section SO. 

• 

Ibid. 

Ibid. 
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I 

II 
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Application or proceeding. 

Revenue Officer 
competent to enter
tain and dispose of 
application or pro
ceeding. 

• (e) Applications under Section 43 
for the ejectmeut of a tenant 
against whom a decree for 
arrears of rent has remained 
unsatisfied. 

(d) Applications under Section 45 
(5) for ejecting a tenant not 
contesting his liability to eject
ment but claiming compensa
tion under Section 71. 

(e) Applications under Section 53 
or Section 54 fixing value of 
a right of occupancy. 

(n Applications under Section 53' 
or Section 54 by landlords for 
possession of land, the right 
of occupancy in which has be
come extinct. 

(g) Proceedings under Chapter VI 
with respect to award of com
pensation for improvements or 
disturbance. 

Ibid . 

Ibid. 

Ibid. 

Ibid. 

Ibid. 

(h) Applications under Section 17 Collector or Assis
with respect to the division or tant Collector 1st 
appraisement of produce. grade or A. C. 2nd 

grade 1I0t being 
Naib Tahsildar. 

(i) Applications Under Section 45 do. 
(5) for ejecting a tenant not 
contesting his liability to ejeot-
ment and not olaimmg 0000- e. 
pen;ation under Section 71. 

• 
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Application or procf'eding. 
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Revenue Officers 
competent to enter
tain and dispose of 
application or pro
ceeding. 

II CJ) Application for the determinac 

III 

tion of:-

(1) under Section 49 of the 
rent payable for land oc
cupied by crops uncut or 
ungathered at the time of 
an order being made for 
the ejectment of a tenant, 
or 

(2) under Section 49 or Sec. 
74 the value of such 
crops or the sum pay
able to the tenant for 
labour and capital expend
ed by him in preparing 
land for sowing. 

(k) Applications under Section 31 A Collector, A; O. 
by tenants to deposit rent. 1st or 2nd grade. 

(1) Applications under Section 36 
for service of notice of relin-
quishment. 

(m) Applications under Section 43 
for service of notice of eject. 
ment. 

(n) Applications under Section 63 • 
or Section 64 for service of 
intended foreclosure or other 
enforcement of lieu. 

Revenue Court·~A Revenue Officer dealing with a suit under 
Section 77 (3) or an appeal or othar proceeding arising out of such 
suit is called a Revenue Court. A Revenue Court is simply a 
Revenue OfficEll'. acting in judicial instead of an executive capa
city. (Section 77 (1». Revenue Courts are.f the same classes 
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as Revenue Officers and a Revenue Officer of any class having 
jurisdiction within any local limits is a Revenue Court of the 
same class haVing jurisdiction within the same local limits. (Sec
tion 77 (2) ). 

Cognizance of certain suits by Revenue Courts.-Tl:e suits in
cluded in the groups given below shall be instituted in, heard and 
determined by Revenue Courts noted against each group and on 
other courts shall take cognizance of any dispute or matter with
respect to which any suit might by instituted :-

I 

II 

Suits. Courts having 
jurisdictions. 

(a) Suits for enhancement or re- (iY Collector 
duction of rent under Sec.( ii) Assistant Collec-
24 ; tor 1st grade special

ly empowered by 
Local Government. 

(b) Suits for addition to or abate
ment of rent under Section 28, 
or for commutation of rent; 

(c) Suits under Section 34 for the 
determination of rent or other 
sum on the expiration of the 
terJ!l of an assessment of land 
revenue and suit relating to 
the rent to be paid under a 
mortgage made in accordance 
with form (c) as prescribed by 
Section 6 Punjab Alienation 
of Land Aot. 

. (i) Collector 
(d) A suit by a tenant to e~tabhsh (ii) Assistant Col-

or ~y the landlord tl) disprove lector 1st rade. 
a right of tenancy. g 

(e) Suits by a landlord to eject a 
tenant. 

(I) Suits by a tenant uuder Section 
45 to contest liability to eject-
ment when notice of ejectment 
has beln served. \ 

eo 

------------------~~-----------------------
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Suits., 

II (9) Suits by a tenant under Sec-
tion 50 for recovery of posses
sion of tenancy or for compen
sation or for both. 

III 

(h) Suits by a landlord to set aside 
a transfer of occupancy rights 
or to dispossess the transferee 
or for both purposes. 

(i) Any other suit between landlord 
and tenant arising out of lease 
or conditions of the tenancy. 

(j) Suits for sums payable on 
account of village cesses or 
village expense>!. 

(k) Suits, by a cosharer in an estate 
or holding for a sharlil of the 
profits thereof or for a settle-
ment of accounts. . 

(l) Suits for the recovery of over 
payments of rent or land 
revenue or of any other de
mand for which a suit lies in 
a Revenue Court undel' this 
sub-section. 

(m) Suits, relating to the emolu
ments of kanungos, zaildars, 
inamdars, or village officers. 

(n) Suits by a landlord for arrears of 
rent or the money equivalent 
of rllnt, or for sums recoverable 
under Section 14. 

(0) Suits by a landowner to. recover 
moneys claimed as due for the 
enjoyment of rights in or over 
land or in water, including 

• 
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Suits. 

rights of irrigation, rights over 
fisheries, right of pastlll'age 
and forest rights. 

/

, , Courts having 
jurisdictions. 

(p) Suits for sums payable on ac
count of land revenue or of 
any other demand recoverable • 
as an arrear of land revenue 
under any enactment for the 
time beiug in force, and by a 
superior landowner for other 
sums due to him as such. 

Where in a suit before a Civil Court it becomes necessary to 
decide any matter which can ba heard and determined only by a 
Revenue Court, the Civil Court shall endorse upon the plaint the 
nature of the matter for decision and return the plaint for present
ation to the Collector who shall either hear it himself or send it 
to some other Revenue Court of competent jurisdiction acci)rding 
to the value a'id nature of the ma.tter invol.vei. (Proviso to S. 
77 (0». 

Administrative Control.-The general superintendence and 
control over all other Revenue Officers and courts vests in the 
Fmancial Commissioner and subject to general control of Financial 
Commissioner, Commissioner controls all other Revenne Officers 
and courts and under him Collector has the control of all other Re
venue Officers und Court~. (S.78). The Financial Commissioner 
or a Commissioner or a Collector may by a written order distri
bute business cognizable by any Revenue Officer or Revenue 
Court under his control and may withdraw any case pending be

·fore any Revenue Officer or Revenue Court under him and either 
dispose it of himself or send it for disposal to some other com
petent Revenue Court or Officer under him. (S.79), 

Appeals. - Subject to the provisions of the Act, an appeal 
shall form. an origin&l or appellate order or decree of a Revenue 
Officer or Court as follows :-

(a) to thg Collector within 30 days from the date of the 
decree or order when it is made by &n .~ssistant Col
lector of either grade; 
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(b) to the Commissioner within 60 days 'from the date 
of the ,decree or order when it is made by A Collector; 

(c) to the Financial Commissioner within 9.0 days from 
tha decree or order when it is made by a Commissioner 

Provided that-

(~1 an appeal from an order or decree of an·· Assistant 
Collector 1st grade. specially empowered by 

-Local Government to try a suit in first group of 
S. 77 (3) shall lie to the Commis!lioner and not to 
the Collector i 

(ii) when an original order or decree is confirmed on· 
first appeal, a further appeal shall not lie; 

(iii) when any such order or decree is modified or re
versed on appeal by the Collector, the order or 
decree made by the Commissioner On further 
appeal, if any, to him shall.be final. (Sections 
80,81). 

Review.- A Rev~nue Officer may either of his own motion or 
on the application of any party interested, review, and on so re
viewing modify reverse or confirm any order passed by himself 
or by any of his predecessors in office: 

Provided that-

(a) a Commissioner or Collector shall not review an order 
not passed by himseff without the previous sanction 
')f his immediate superior authority. A Revenue Officer 
)f a class below that of a Collector can not review an 
order whether passed by himself or by any of his prede
cessor in office without the previous sanction of 
Collector, 

(b) the application js made within 90 days from the pass
. ing of the order or the applicant satisfies the court 
that he had sufficient cause for not making the 
application within that period: 

(c) an order shall not be modified or reversed unless re 
asonable notice to appear has been given to the parties 
eJ:1ected i 

(d) q,1I. order again~t which au appeal has been preferred 
shall not be reviewed. (SlCtiOP 82 (1)) • 

• 
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The Collector shall be deemed to be the successor in office, for 
purposes of review, of any Revenue Officer of a lower class who 
has left the 'district without a successor. (Section 82 (2». 

An order passed on review is not open to app~al. (S. 82 (3).) 

In computing the period for appeal or review the provisions 
of the Indian Limitation Act, 1908 shall apply. 

RevisioD.-The Financial Commissioner, a C~mmissioner or a 
Collector may call for the record of any case pending before or 
disposed by any Revenue Officer or Court under him. If the 
Commissioner or the Collector who has called a record thinks that 
an interference w~th the order or proceedings is expedient he shall 

. submit the record with his opinion for the orders of the Financial 
Commissioner. The Financial Commissioner if after examining 
the record whether called for by himself or submitted to him for 
orders is of opinion that no interference is needed shall pass an 
order to that effect. On the other hand if he is of opinion that 
it is expedient to interfere with the decree, order or proceedings 
he will fix a date for hearing of the parties and after hearing them 
shall pass such orders as he thinks fit. The power of interference 
of the Financial Commililsioner is confined to the grounds on 
which the High Court can interfere in revision, i.e. the grounds 
mentioned in S. 115, C.P.C. (Section 84). 

PROCEDURE. 

Procedure of Revenue Officers.-The Local Government may 
make rules regulating procedure of Revenue Officers in cases in no 
procedure is prescribed by the Act. The rules may, among other 
matters, provide for the mode of enforcing orders of ejectment 
from and deli very of possession of immovable property and 
confer on a Revenue Offioer powers in regard to contempts and 
resistanoe to orders. The rules may also provide for exeoution 
of orders relating to costs and for permitting the use of provi
sions in Punjab Land Revenue Aot, 1887 relating to arbitration. 

. A Revenue Offioer may, if the rules permit, refer any case which 
he is competent to dispose of to another Revenue Officer for in
vestigation and report. (S. 85). Appearances before or applications 
to Revenue Officer may be made by the parties personally or 
their recognised agents or counsel. But a party must appear per
sonally if so required. The fees of the counsel can not be allowed 
as costs unless the Revenue Officers for reasons to be recorded 
speoiallyallows them. (S. 86). The costs of the proceedings are in 
the disoretion of the Revenue Officer. But when he orders tha.t 
costs will not follow the event he shall hltve to reoor.d his rea.sons 
for the order. (S.87J. 
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Procedure of Rev~nue Courts.-The Local Government may 
make rules for regulatlDg procedure of Revenue Courts in matters 
for which the Act prescribes no procedure and may by such rules 
direct the application of any of the provisions of Civil Procedure 
Code. Until such rules are framed the Code of Civil Procedure 
shall, sO far as it is applicable, apply ,to all proceedings before 
Revenue Courts and the Financial Commissioner would be deemed 
to be High Court within the meaning of that Code and shall exer
cise as regards Courts under him all the powers of the High 
Court under the Code. (Section 88). A person summoned by a 
Revenue Officer or Court in _ connection with any proceeding 
pending before him or it is bound to appear as directed in the 

. summons and to state the truth upon any matter respecting which 
he is examined or makes the statement and to produce docu
ments or· other things if so required. (Section 89). A summons 
issued by a Revenue Officer or Court shall, if practicable be 
served personally on the person concerned or failing him on (b) 
his recognised agent or (c) an adult male member of his family re
siding with him. If ~ervice can not be so effected or its ac
ceptance is refused, the summons may be served by posting a coPy 
at the usual or the last known place of residence of the person 
concerned or if that person does not reside in the district in whioh 
the Reveuue Officer or the court exercises jurisdiction and the land in 
dispute is situate in that distriot by posting a copy of the summons 
on some conspiouous place in or near the estate wherein thb land 
is situa.te. If summons relate to a case in which parties are too 
numerous to be served personally the Revenue Officer or the 
Court may direct that a few of them may be served personally 
and a proclamation be made for the information of others. If the 
Revenue Officer or the court so directs, a summons may be 
served in addition to, or in substitution for any other mode of 
service by forwarding the summons by post under a registered 
cover. If the let~er containing summons is properly addressed, 
and duly posted and registered, the court may presume that the 
summons was served at the time when the letter would be de
livered in the ordinary course of post. (Seotion 90,) These pro-

. visions regarding service shall apply also to the service of a notice, 
order or proolamation issued by the Revenue Officer or the court. , 
(Section 91) When a proolamation relates to land, it shall, in ad
dition to any other mode of pUblication be made by beat of drum 
and by posting thereof in or Ilear that land, (Section 92). 

Suits under Section 77 of the Act are not affected by 
Section 424 C.p,C. 1882 (Section 8) C.P.C. 19')8) or Section 36 
Punjab Mu~icipal Aot 1884 (Section 49 P'lnjab Munioipal Act 
1911). (Section 94.) If a defendant admits his liability to pay 
rent to a person other than the plaintifi and pays the amount lDto 
Court, his liability will be discharged and the court shall cause a 
notice of payment to be served on such thi.d person and unless .. 
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such third person within 6 months institutes a suit against the 
plaintiff and obtains therein an order 'restraining payment, it 
shall be paid to the plaintiff. (Section 95) A decree for an arrear 
of rent may, on the oral application of the decree-holder, be ex
eouted against the immovable property of the tenant and against 
any uncut or ungathered ,crops on the tenancy in respect of which 
the arrear is decreed. (Section 96). But during the continuance 
of occupanoy a teuant is not liable to imprisonment in the 
execution of such decree. (Section 97). 

If in any proceeding pending before a Revenue Court ex
ercising original, appellate or revisional jurisdiction it appears to 
the Court that any question in issue is more proper for decision 
by a Civil Court, the Revenue Court may with the previous 
sanction of immediate superior authority require any party to 
institute a suit in the Civil Court for obtaining a decision on 
the question. If the said party obtains a decision of the Civil 
Court, the Revenue Court shall dispose of the proceeding in 
a.ccordance with the decision of the Civil. Court. But if no de
CIsion of Civil Court is obtained the Revenue Court may decide 
the question as it thinks fit. (Section 98), If the presiding officer 
of a Civil or Revenue Court is doubtful about its competency to 
try the suit it may refer the matter thlOugh the District .J udge 
or Commissioner or if he is a District Judge or Commissioner 
directly to the High Court. The High Court may order the presid
ing officer either to proceed with the suit or to return the plaint 
for presentation in such other Court as it may decil •. re competent 
to try the suit; The order of the High Court will be conclusive 
against all person whether parties to suit or not. (Section 99) 

If it appears to a Civil Court that a court under its control 
has determined a suit which should have been heard and deter-

, mined by a Reveuue Court or if it appear!! to a Revenue Court 
that a court under its control has determined a suit triable by 
Civil, Court, it shall submit the record of the suit to the High 
Court. If it appears to the High Court that the suit was so deter 
mined in good faith and that the parties have not been prejudiced 

, by the mistake, the High Court may order that the decree be regis
tered in the Court which had jurisdiction and the decree shall have 
effect as if it had been made by the High Court. If it appears to 
the High Court otherwise than on submission of record that a 
Civil Court under its coutrol has tried a suit oognizable by a 
Revenue Court it may pass an order whioh it might have pass
ed if the case had been submitted to it. (Section 100). 

Miscellaneous;-An Assistant Collector may exeroise his powe
at any place with,in the district in which he is ein~loyed and, a? 
other ~eyenu9 Officer or court may exeroise powert only Within 
local J1IDlts of his 01' its jurisdiction. (Section 101). 

e 
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The Financial Commissioner, with the previous approval of 
Local Government, shall publish in th~ Local Official Gazette a 
list days to be observed as holidays by Revenue Officers and 
Courts. But a proceeding held on a holiday will not be invalid 
simply for that reason. (Section·(102). 

On the death or disability from performing his duties, of a 
Collector, the officer who succeeds him temporarily i"s executive 
administrator of the district under the orders of the Local Govern
ment shall be deemed to be a collector under the Act. (Section 
103). 

A Revenue Officer who as such or as a Revenue Court is 
exercising powers under the Act in any local area. is transferred 
from that local area to another he shall retain those powers in 
that area. (Section 104) 

The Local Govt:rnment may by notification confer on any 
person all or any of the powers of a Financial commissioner Com
missioner, Collector or Assistant Collector either grade and may 
also by notification withdraw any power so conferred. When 
powers of a Financial Commissioner,. Commissioner or CollectOl' 
are to be conferred On the judge of a Civil Court the Local Govern
ment shall consult the High Court. (Section 105). The Financial 
Commissioner may, subject to the control of the Local Commis
sioner may, make rules consistent with this and other Acts. 

(a) determining the number and amount of the instal· 
ments and the times by and at which rent is to be 
paid; 

(b) for the guidance of Revenue Officers in determining the 
amount of the land revenue of any land; 

(c) prescribing the periods during which in proceedings 
under the Act Revenue Officer except in emrgent 
cases is not issue process of arrest against a tenant or a 
landowner who cultivates his own landi 

(d) -regulating the procedure for inspecting records of 
Revenue Officers or Courts or to obtain copies of the 
same ana prescribing the fees for searches and copies.; 

le) prescribing forms for such books, entries, statistics' and 
accounts as the Financial Commissioner thinks neces' 
sary to be kept made or compiled in. Revenue Offices 
or Courts or submitted to any authontYi 

(T) declaring the language of the Revenue Officers and 
Colllis; 
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(g) generally for the guidance of Revenue Officers and 
other persons ill matters connected with the enforce
ment of the Act. (Section 146). 

The power to make rules under the Act is subject to the 
condition of the rules being made .. after previous publication. 
(Section 107). 
I 

CHAPTER VIII. 

EFFECT OF THIS ACr ON RECORDS OF RIGHTS AND AGREEMENTS 

An entry 'in the record of rights:-

(a) authorising a landlord to prevent a. tenant from making 
or eject for making such improvement as allowed by 
this Act, 

(b) disflntitling a tenant ejected from his tenancy to com
pGnaation for improvements or disturbance allowed 
under this Act, or 

(c) authorising a landlord to eject a tenant otherwise than 
in accordance with the provisions of this Act, 

shall be void to that extent. 

An agreement made between a landlord and a tena nt after 
the passing this Act sballllot:-

(a) override the provisions of the Act relating to acquisition 
of occupancy right or reduction remission suspension 
of rent or enhancement of rent of an occupancy tenant 
under Section 5 or Section 6, 

(b) deprive the tenant of his right under the Act to make 
improvements and claim compensation therefor or for 
dist1;l.1'bances, or 

(c) entitle a landlord to eje(lt a tenant otherwise than in 
accordance with the provisions of this Act. 

But an agreement by whioh a tenant binds himstll£ to pay an 
~nhanced rent in consideration of an improvement effected by land
lord on the tellancy is not invalid. (Section 110) 

. In absence of a. specific provision to the contra!y.in. this. ~c t 
an agreement between landlord and a tenant when It IS In wntlng 
or has been recorded in a record of rights before the passing of 
the Punjab Land Revenue Act, 1887, or has been entered by ?rder 
of a Revenue Officer jn a record of rights or annu~ record WIll be 
biuding on parties. ~'3ection 111), . 
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An entry respecting any of the following matters made before 
the 18th November 1871 and attested by the proper officer in the 
record of a regular settlement. sanctioned by the Local Goverment 
namely-

(a) the enhancement or abatement of the rent of an 
occupancy tenant or the commutation of rent in kind 
into cash rent and vice versa or the taking of rent in 
kind by division or appraisement or other procedure 

.of a like nature, or 

(b) the letting or underletting of by an occupancyr 
tenant, or the alienation of or succession to occupa.ncy 
rights, 

Shall be deemed to be an agreement binding on parties unde 
Section 111. (Section 112). 
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