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CHAPTER 1

INTRODUCTION

THE Interstate Commerce Commission in January, 1932,
dismissed a complaint by Pittsburgh and Ohio bituminous
coal operators that the relationship between their lake cargo
coal rates and those paid by their competitors in southern
West Virginia and eastern Kentucky was unjustly dis-
criminatory. The complaint sought to secure a further
spread in the differential * that exists between the two rates
whereby West Virginia operators must now pay thirty-five
cents a ton more than the Pittsburgh operators. Lake cargo
is the name in the trade for coal that is taken by rail to the
ports o Lake Erie from Erie, Pa., west to Toledo, there to
be transshipped as cargo by vessel to the several ports on the
upper lakes for use in the Northwest. The map indicates
the principal origin districts of the coal, the rail routes and
the ports.

The announcement of the Commission’s order brings a
pause in a controversy that has extended now for over
twenty years and which we may expect to see renewed in
years to come. It is the purpose of this book to investigate
the ramifications of the struggle thus far, as they have in-
volved the federal government.

A generation ago the bituminous coal markets of the east-
ern United States, including those at the lake ports, were
supplied chiefly from mines in the vicinity of Pittsburgh and
eastern Ohio nearby. Some coal was being mined in the
West Virginia panhandle around Fairmont, but the principal
resource of the rest of the state was lumber. Great stands

1], e., the difference between the rates, which is the measure of the rate
advantage that one competitor enjoys over another in reaching a common

market,
i



12 THE LAKE CARGO COAL RATE CONTROVERSY

of timber were cut and railroads were built to take the lumber
to market. Conservation was unknown, the timber supply
was rapidly exhausted, and the railroads were left with little
other traffic. Coal was known to exist in the southern part
of the state, but the distance from any large consuming
market restricted its development. At about the beginning
of this century the railroads, anxious for new business,
offered rates so low that operators in southern West Virginia
were enabled to ship coal to many of the markets that Pitts-
burgh filled, despite the considerably greater distance from
West Virginia, at a cost that allowed them to compete.

The lake cargo market was one of these. The Pittsburgh
rate to the lake was taken as a base, and a differential of a
few cents added. The West Virginia operator had to absorb
this differential before he could make any profit, but nearly
everything else he had to pay for was cheaper there than in
Pittsburgh. Coal lands cost less, and taxes, wages and
standards of living were lower. With these advantages the
West Virginia operators began to make inroads on the lake
cargo market. ‘Their carriers could not make a profit on the
low rates they offered unless they got a large -volume of
traffic, so they did what they could to help.

With this development came the usual speculative boom.
Northern railroads and other large corporate users of coal
bought up reserve lands, and so acquired a stake in the suc-
cess of the development. From that time and for the next
twenty-five years West Virginia, and later eastern Kentucky
as well, recorded an almost uninterrupted growth in coal
production. Today West Virginia ranks the equal of Penn-
sylvania in total bituminous coal production, and has far out-
stripped it in the lake trade.

The Pittsburgh and eastern Ohio operators have not sub-
mitted without a struggle. Although many other factors
are involved, the freight rate to Lake Erie is an immediate
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and vital one. Since 1909 the northern operators have been
engaged in an unremitting effort to increase the rate differ-
ential between the two fields. Freight rates are by law regu-
lated by the Interstate Commerce Commission, so much of
the controversy has taken place there. Neither party has
hesitated, however, to resort to any other governmental aids
that seemed likely to prove useful. There have been court
appeals from the decisions of the Commission, and there
have been political appeals to the body in whose hands is
lodged the power to confirm appointments to the Commis-
sion, the Senate.

The lines of division in the industry are sectional, and
these are reflected in the political aspects of the struggle.
As in other sectional controversies in our history, they cut
across party lines. Republican and Democrat stand together
here, if they come from south of the Ohio River-Mason-
Dixon line, to combat the efforts of senators from north of
that line. Twenty-five years of this conflict thus offer a
pretty fair test of the adequacy of our federal machinery to
compose sectional differences. . They show how deep-seated
and permanent are the causes of sectional quarrels. They
demonstrate once again that the roots of political strife are
to be found in the soil of commerce and industry.

The method of procedure in this book, after outlining the
industrial setting and the place that the lake cargo traffic
occupies in it, will be to relate in detail the story of the
controversy from its beginnings to its latest phase. Follow-
ing that a chapter is devoted to the politics of appointments
to the Interstate Commerce Commission, involving a review
of the recent personnel of the Commission. Two final chap-
ters deal with some legal problems of rate regulation that
have arisen in the course of the controversy, and that bear
directly upon many other rate disputes between sectional
interests.



"CHAPTER 1II
R Y
THE LAKE ’IRAFHC N THE CoOAL INDUSTRY

INTRODUCTORY

THE lake cargo coal trade is a competitive focus of the
bituminous coal industry. Millions of tons of coal must be
supplied every year to the industries, railroads and homes of
the northwest, in the Twin Cities and beyond, and the bulk
of it is carried in the freighters that ply the lakes during
the season of open navigation. The coal may come from
any of the Appalachian fields, from northern Pennsylvania
to southwestern Virginia and Tennessee; it may go to any
port from Chicago to Duluth and thence west; but the lake
journey is common to all. Lake rates are published on a
low basis, as though they were parts of through rates, but
economically speaking they are independent and separable.
As a matter of business, coal prices at the eastern end, in the
Lake Erie ports where transshipment is made, must be
equalized. Consequently, any differences in the transporta-
tion cost of getting coal to the lake must find compensation
" in reduced operating costs or profits for the mine operators.

The lake traffic moves in large volume, it comes at a slack
season, and so is very attractive. The sharpness of com-
petition, however, limits participation in the business to those
whose survival powers are greatest. These low-cost pro-
ducers are a minority of those who at one time or another
in recent years have undertaken to mine coal. Marginal
producers have made desperate efforts to keep their places.

Coal mining is distinctly a sectional industry, in which

14
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local jealousies.play a farge part. Production costs vary
r'narkedly from one field to another and prices have fluctuated
even more widely. Different fields" have dominated the
markets in turn. Coupled therefore with internecine strug-
gles in each district, are broader coinpetitive campaigns be-
tween one district and another. Ohio has been displaced,
and Pittsburgh, that once held the lion’s share, has yielded
first place to West Virginia. Now Kentucky vies with
Pittsburgh for second place.

All the producing fields have, in varying degree, been
affected by some major factors of the industry as a whole—
mining and processing methods, labor conditions, market
demand, consumption trends and the business cycle. Success
in individual fields has therefore been due not solely to com-
petitive conditions in those fields. The coal industry and its
ills have already received intensive study® and it is thus
necessary here only briefly to review some features of the
industrial setting in which the lake coal controversy has
arisen.

ANTHRACITE DISTINGUISHED

It should be emphasized at the beginning that lake cargo
coal quarrels concern only bituminous coal, not anthracite.
The anthracite producers have their own troubles with com-
petition from other forms of fuel, but they are not the
troubles of the bituminous operator. The wartime upsets -
in both industries perhaps tended to confuse them in the
public mind, but the situations in the two industries differ
radically. For example, the “commodities clause”, for-
bidding carriers to haul commodities which they themselves
have produced, was inserted in the Hepburn Act of 1906 to
strike at the roads in the anthracite field. It has never been
seriously pressed against bituminous roads although the

1 See Bibliographical Note, infra, p. 265.
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.,

language of the clause is broad enough to include them a
well.

- Anthracite coal is definitely limited in actual and potentia
supply. It is chiefly confined to a section of eastern Penn
sylvania. [Eight companies and eight railroads, associate:
in some manner presumably not violative of the “ commodi
ties clause ”, produce and haul 75% of the total and ow:
80%: of the unmined acreage, approximately. For a fev
of these carriers, like the Pennsylvania and the New Yorl
Central, this business is only one item in the day’s work
For most of them, the Reading, (including the Central o
New Jersey which it controls) the Lackawanna, Erie, Lehig]
" -and the Delaware and Hudson, the common name “ anthra
cite roads ” indicates their reliance on the commodity fo
trafficc. The anthracite companies’ labor is completel
organized, and their production since the post-war disturhb
ances has been controlled. Together they enjoy a substantia
monopoly, as is evidenced by the “ premium” price com
manded by the small tonnage of the independent producers
above that circulated by the railroad companies. Possibl
monopoly controls are needed here, but in any event th
problem is very different from that of the bituminous field:
where ruthless competition prevails, a situation like th
“state of nature’ as Thomas Hobbes described it, th
““ war of every man against every man”.

THE CHARACTERISTIC UNSETTLEMENT

For more than two decades the bituminous coal industr
has been chronically upset. The war and immediate post
war periods were especially difficult, but the trouble bega
much earlier and persisted throughout the so-called era ¢
prosperity that followed. The extraordinary rise in co:
prices during the war, coupled with the shortage and ma
distribution of supply, led to attempts at federal control whic
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were ren"ewed intermittently afterward. In a period of six
years, 1916 to 1922, there were three major suspensions of
mining. Operators blamed labor and transportation; labor
blamed the operators and railroads. The public criticised all
concerned, and investigations were held, but it proved im-
possible to assess ultimate responsibility.

Following the war, the United Mine Workers attempted
to preserve their newly-gained standards of living, which
were much higher than they had previously enjoyed. For

. several reasons the attempt failed. Unwise leadership and

the halt in the wartime demand for men and for coal lessened
the economic strength of the union. There were non-union
fields in active competition. Most coal operators were hostile
to organized labor and the government was unsympathetic.
Moreover, our constitutional law does not yet recognize coal
mining as interstate commerce, unless for the purpose of an
occasional labor injunction, nor as a business “ affected with
a public interest”, Such recognition is necessary before
national legislation can deal effectively with the whole in-
dustry. The miners’ union was unable to force the con-
tinuation of the wage scales it demanded, and even found
itself presently engaged in a desperate struggle to maintain
its very existence. It is not too much to say that except in
the anthracite region and a few bituminous districts in
Ilinois, Indiana and elsewhere not directly involved in the
lake cargo traffic, the union lost that struggle too, at least
for the time being. The United Mine Workers’ organiza-
tion has ceased to be a real factor either in the coal industry
or in the lake cargo controversy.

The union, however, did not submit without a struggle.
The years from 1919 to 1928 in the coal industry were thus
filled with tumultuous conflict among operators and between
them and organized labor.,
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PUBLIC INVESTIGATIONS

The struggle was accompanied by continuous appeals for
public intervention and investigation. Probably no industry
has received so much investigation, and to date has profited
so little from it, as coal mining. The famous strike of
1go2 produced one investigation. The war upsets called
forth several more, but the time was too short and the pres-
sure too great for an adequate inquiry then.

The principal investigation, and one of the most preten-
tious fact-finding tasks ever laid upon a governmental body
was that of the United States Coal Commission, following
the disastrous strike in 1922. This Commission, although
limited by its opponents to a statutory life of eleven months,
and to a reliance upon voluntary testimony, nevertheless
undertook a comprehensive survey of all the information
available on every phase of the industry. Its voluminous
report has been a mine of material for popular writers, re-
formers, agitators and indeed all who have made serious
study of the problems of the industry since. No later in-
vestigating commission, with the possible exception of the
Wickersham Commission on Law Enforcement, has rivaled
the scope of its efforts. The Coal Commission’s report, how-
ever, it may be said without disparagement, proved no inore
a solution of the problems to which it was addressed than has
the Wickersham Commission’s report. The recommenda-
tions for dealing with the coal industry were immediately
disregarded by Congress, on account of the opposition of
operators affected, and the prevailing desire for a relaxation
rather than an extension of government controls.

In succeeding years many essential facts have changed.
The union is now moribund. Car shortage has disappeared
and the number of operators has greatly decreased.  Assump-
tions based on the Coal Commission’s report are therefore
not wholly safe. Moreover, it is generally admitted, when
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coal operators speak frankly, that certain data were not
fully available to the Commission. Without the power of
compelling testimony its conclusions regarding operators’
profits and losses lacked the authority that attaches to similar
conclusions by the Interstate Commerce Commission regard-
ing railroad finances.

Some phases, also, of the relations between operators and
unions were shielded from the Coal Commission’s scrutiny.
For example, one of the principal items ostensibly in con-
troversy between operators and unions in the northern
bituminous fields, was the granting of the “ check-off ”,
which involved the recognition of the union and the pro-
vision of a steady revenue for the union treasury. It is now
known that some operators agreed to the “ check-off ” on
the secret understanding that the funds thus obtained would
be used only in efforts to unionize their non-union competi-
tors to the south. Likewise, some non-union operators did
not hesitate to employ the striking union miners of their
northern competitors, in order to encourage the strike. Thus
strong hostility among operators led them locally to foster
the very unions they fought in order to weaken their
~ competitors.

On the other hand, after the West Virginia operators
had successfully demonstrated the usefulness of a series of
remarkably severe labor injunctions which practically pre-
vented any activity in the name of the United Mine Workers
in West Virginia, these same operators furnished evidence
to northern operators for use in a campaign of injunctions
against the unions in their northern strongholds. These
injunctions contributed to the final crushing of the United
Mine Workers in western Pennsylvania. Details of such
transactions as these naturally were not elicited by voluntary
testimony before the Coal Commission.

Another extensive public investigation occurred in 1928
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as a result of the strike that followed the expiration of the
Jacksonville wage agreement in 1927. During the winter of
1927-28 there was much hardship among the miners, and in
February, 1928, public demand, skillfully stimulated by the
union leaders, brought about an investigation by the Senate.
The Committee on Interstate Commerce, in pursuance of a
resolution offered by Senator Hiram Johnson, undertook
the task.? Its chairman, Senator Watson, later the Republi-
can floor leader, found such a duty little to his taste or talent.
The brunt of the investigation accordingly fell upon a sub-
committee headed by Senator Gooding of Idaho, who as
State Governor had had some experience of labor troubles.®
The group also included Senators Wheeler, Wagner and
Couzens.

Although the volume of testimony was huge, filling some
'3500 undigested pages of hearings, the investigation was
neither as inclusive nor as conclusive as that of the Coal
Commission in 1923 and was much less satisfactory. The
operators were immediately antagonized by what they re-
garded as a predisposition among some committee members
in favor of the union. The widely heralded calling of im-
portant figures, John D. Rockefeller, Jr., R. B. Mellon, and
Charles M. Schwab, served chiefly to demonstrate the futility
of pressing Mr. Schwab to discuss unwelcome subjects.
Union officials largely guided the course of the hearings, and
it is difficult to say from their testimony whether their
concern was for genuine grievances or for showmanship.
Certainly both elements were present. Their recital of labor
injunctions affecting coal miners conveys a vivid impression
2 Hearings before the Senate Commitiee on Interstate Commerce, on

Conditions in the Coal Fields of Ohio, Pennsylvania and West Virginia,
pursuant to S. Res. 105, 70th Cong., 15t Sess. (1928).
3He was Governor of Idaho in 1905 when the murder of ex-Gov.

Steunenberg led to the sensational trial of “ Big Bill” Haywood. See
Louis Adamic, Dynamite, ch, xv (1931).
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of what the supposedly equal protection of the Jaws ‘may
mean in actual practice. On the other hand at least one of
the individual cases of destitute miners paraded before the
committee was not bona fide, and that sort of evidence seems
to have been intended chiefly as a bid for sensational
publicity. :

In the end the committee’s labors bore little fruit. It
was not united in its recommendations. In a presidential
campaign year, the unnecessary stirring of such a contro-
versial subject was farthest from the desire of Congress.
The strike collapsed, the committee’s report was definitely
shelved, and public attention turned to the impending
Hoover-Smith campaign. The actors in the drama of the
coal fields slipped off the public stage.

Since then the coal industry has muddled along, unnoticed
alike in the era of the bull market and in the depression that
followed.* Before 1929 the unwelcome aspects of the total
industrial picture were screened from public view, and as
to the coal industry they still are, despite the Dreiser expedi-
tion. So long as the supply of coal is ample and the price
cheap, public interest will hardly be diverted from the woes
of the general depression to the woes of the coal producers
until there are further outbursts of violence in the coal fields.
A permanent solution of the problem of economical coal pro-
duction seems to have been little advanced by public investi-
gations thus far.

BITUMINOUS PROBLEMS

The heart of the difficulty in the bituminous industry lies
in the severity of the competition that results from an enorm-
ous surplus of productive capacity divided among a large
number of independent producers. The price the operator

4E. E. Hunt (ed.), Recent Economic Changes (1929), dismisses the
coal industry briefly, p. 440.
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receives is entirely inadequate to pay the physical and human
costs of the industry. This was trie of the decade before,
and has been true of the decade since, the exceptional war-
time period when a shortage of men and an extraordinary
demand for coal coincided. If demand were unlimited, or
if the distribution system were so unified and informed as to
direct production intelligently, a price might be maintained
that would afford ample reward for both operator and miner.
Neither of these conditions obtains, and the result is that
today even the operator, in his superior bargaining position,
is not earning a “ fair return”. Out of the selling price of
coal at the tipple (not necessarily to the consumer) must
ultimately come miner’s homes, public utilities and com-
munity welfare projects in mining towns, whether built by
the company or by its employees, as well as wages and
profits. The first necessity of the coal industry is either a
higher relative price for coal at the mine or a delivered price
sufficiently lower to attract a considerably larger volume of
consumption. This would involve a drastic cut in the costs
of distribution.

Many factors contribute to the basic difficulty. One is
the scantiness of continuous and exact information about
the industry. The chaotic distribution system and the jeal-
ous particularism of operators stand in the way of providing
much of the full, continuous and current data, that are
essential for stabilization and long-distance planning. Lack
of information, however, is rather a symptom than the
disease itself. The lack of any unified control or planning
of production is more important.

The total coal reserves of the country seem adequate for
perhaps two to five centuries, depending upon the limits of
availability assumed. They underlie a tremendous area of
land, much too large and valuable to be monopolized under
present conditions. It is true there are large holdings. The
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Norfolk & Western Ry. for example, through the Pocahontgs
Coal & Coke Co., whose bonds it guarantees, is said to con-
trol some 300,000 acres of coal lands in West Virginia.
The United States Steel Corporation and other large-scale
industrial consumers, as well as the larger coal companies,
have enormous coal land reserves. Thus an incidental effect
of a rise in coal prices to a level that would fairly sustain
the industry would be to add an enormous increment of
unearned value to those lands and to their owners. Although
defended by their owners as a necessary precaution to ensure
an adequate fuel supply in the distant futiire, these large
reserves lay a heavy overhead charge of interest and taxes
on current operations.

Taken as a whole, however, bituminous production is by
no means confined to large-scale operators. As late as 1929,
out of 6,057 active mines, although 83% of the total tonnage
came from mines producing 100,000 tons or over, there were
nearly 1500 mines in that class; and, on the other hand, there
were 2541 mines producing less than 10,000 tons, and 1361
producing between 10,000 and 50,000.° Figures for earlier
years were much more striking, since the trend is distinctly
toward larger units. The small independent operator work-
ing a lease is still a characteristic though gradually diminish-
ing feature of the industry.

Concurrently with the large number of small operators
there exists an unused surplus capacity far beyond any con-
ceivable need. Even in 1929 when most industries were
operating at capacity, this surplus was estimated at 40%
merely on the basis of the number of idle days at the mines
then open, without considering the evident possibility of re-
opening mines that had been shut down, or of hiring addi-
tional men. The 1929 condition was a large improvement
over 1923, when the surplus was 70%.

5 U. S. Bureau of Mines, Bituminous Coal Tables, 1929 (1930).
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Other industries have in recent years had to contend with
surplus production, actual or threatened. The problem is
always difficult, but it has not always proved insoluble. In
a few cases, like steel, industrial combinations in trusts have
provided an answer. Marketing associations in agriculture
and dairying, pro-rating agreements in oil, pools in ship-
ping, cartels in copper, are some of the other solutions at-
tempted. Thus far, coal operators have not achieved any
such close organization. On the contrary, in few industries
has the rule of “ every man for himself and the devil take
the hindmost ”” been more literally applied. The union was
a stabilizing force for a time, but is so no longer. In De-
cember, 1931, a regional sales agency plan was adopted
under the auspices of the National Coal Association. It
immediately encountered legal difficulties.

The operation of the anti-trust laws are still attended with
a good deal of doubt, after forty years of interpretation, and
until a test case on coal arises, few predict confidently the
Supreme Court’s attitude toward such an agreement. It is
interesting to note that one of the earlier state cases in this
country on restraint of trade under the common law held
invalid, as against public policy, an agreement of coal pro-
-ducers and dealers who aimed to control and limit produc-
tion.®. There have been many recent proposals to amend the
Sherman Act so as to relieve coal mining from its operation,
but apparently the uncertainty .that exists by reason of the
presence of that Act is nothing compared with the uncertainty
that would exist in its absence. A hardy perennial among
bills on the calendar of the Senate Interstate Commerce Com-
mittee is one embodying the recommendation of the U. S.
Coal Commission in 1923, and again urged ‘as a result of
the Senate Committee’s investigation in 1928. A similar

8 Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. St. 173 (1871).
Cf. Arnot v. Pitiston & Elmira Coal Co., 68 N, Y. 558 (1877).
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bill is sponsored by Senator Davis of Pennsylvania. It
would create a Bituminous Coal Commission and impose
government control patterned on the interstate commerce act.
It is unlikely that anything short of another major crisis
threatening the country’s coal supply will disturb the legis-
lative reposs of this bill, and in the meantime the coal lobby
in Washington keeps a watchful eye upon it.

Despite legal and other obstacles, consolidation has made
some headway in the past few years. This is shown by the
fact that the membership of the National Coal Association,
which in 1925 was 809, decreased during the succeeding five
years to 479, while the tonnage produced by members in-
creased measurably during the same period.” This trend
will continue in the future, but the time when it will lead
to limits upon production is still far off. The industry has
not developed the self-restraint which would justify the
absence of external restraint, and takes the resulting measure
of anarchy as philosophically as may be.

CONSUMPTION TRENDS

It is coal consumption that has limited coal production
effectively, and in this notable changes have taken place since
the war. During the two decades from 1899 to 1919, the
production of bituminous expanded at a yearly average rate
of 16,800,000 tons. In the decade since, there was
substantially no increase—fluctuation to be sure, but no
discernible trend upward. If the rate calculated upon pre-
war experience had been maintained, production in 1930
should have been in excess of 730,000,000 tons, or near the
present estimated theoretical capacity of the mines, Actually
it was less than 500,000,000, around which figure it has

T Report of the Executive Secretary, 13th Annual Meeting, National
Coal Assn., Detroit, Oct. 15, 7930. See H. W. Laidler, Conceniration
of Control in America Industry, ch. iv (1931).
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hovered for ten years until 1931. Consumption has nearly
always lagged behind productive capacity, but before the
war the continual expansion of operations was at least
partially met by an annual increment of demand that could
fairly be counted upon.

Since the war, consumption has been definitely arrested,
for the time being at least. The causes are mainly two, the
development of other sources of energy, oil, gas and water
power, and the remarkable advances in the efficient use of
fuel®* This may not be a permanent prospect for coal..
There is a practical limit upon fuel economies. Known
water power resources are definitely limited, and while the
possible life of our petroleum resources has been consistently
underestimated, in the light of subsequent discoveries of new
producing fields and improved extracting and refining
methods, it still seems improbable that the present scale of
production there can be indefinitely maintained. If and
when a decline comes, coal will feel the benefit. This will
come sooner if the recently invented process of making gaso-
line from coal finds early acceptance. Moreover, the con-
sumption of coal for heat energy for domestic purposes has
shown a steady increase, greater than that of the population,
reflecting higher standards in homes and offices. The long
view for coal therefore is by no means hopeless, as total
energy consumption may be expected to increase, efficiency
limits to be approached, and competitive fuel resources to
decline. Until present forces lose their vigor, however, the
bituminous industry must budget its operations to not more
than 500,000,000 tons a year, even in normal years.

A further aggravation of difficulties came from the temp-
orarily high prices of fuel in 1917-18, 1920, and 1922-23,
brought about first by the insatiable demands of the war,
complicated by transportation troubles, and then by the

8 For a detailed presentation of evidence, see Coal in 1927, pp. 411-429.
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artificial curtailment during the strikes afterward. High
prices led to rapid expansion between 1920 and 1923. Some
63,000 men, about 10%, were added to the number employed
in mines, and the continued introduction of machine-mining
methods increased the average output per man per day from
4 tons to 4.47, another 10% or more. Theoretical capacity
increased from 796 million tons in 1920 to 970 millions in
1923, nearly double the annual consumption.®

In the language of the government report, “ readjustment
was inevitable”. No such colorless expression, however,
conveys the impressions of those who lived through the pro-
cess. “ Between 1923 and 1927, a total of 110,000 miners
lost their jobs, 2320 commercial mines were forced to close,
and mine capacity was reduced by 135,000,000 tons.” ** All
this took place in an atmosphere of hostility that led to the
use of every effort and resource that any party could muster,
economic, political, legal or physical. “All the way through”,
said an official of the Pittsburgh Terminal Coal Corporation
to the Senate Committee, “ it has been a question of fight,
fight, fight.”

The competition among operators derives added bitterness
from the virtual helplessness of coal producers in stimulating
added demand for their product. Demand is inelastic, and
price reductions do not increase the volume produced, but
simply decrease the revenue received. . Every advantage
gained by one operator is thus pretty directly at the expense
of his neighbor. _

The process and results of this “ readjustment ” form the

2 Coal in 1923, pp. 516-17.

10 Coal in 1927, p. 411. More recent experience is included in an article
by F. G. Tryon, et al., in Coal Age, p. 79, Feb,, 1931, entitled “ Drastic
Liquidation of Excess Capacity”. A trend toward large, but not too
large, scale production is evident.

11 Conditions in the Coal Fields, p. 226,
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immediate background of the lake cargo controversy, for the
fight for favorable freight rates on lake cargo coal, in order
to retain or to secure a share in the lake market, was a major
incident in the larger struggle for existence among operators
and miners. The lake cargo controversy came to a head for
the first time since the war with a decision of the Interstate
Commerce Commission in 1925 adverse to Pittsburgh, and
reached its political climax in 1928, the period when the
economic readjustment was most drastic.

PROFITS

The profits of coal operators have long been a subject of
acrimonious contention. The intensified competition brought
on by the readjustment was doubtless a normal illustration of
Darwinian selection, but it did little to make laissez-faire
economics seem attractive. The number of the hindmost
whom the devil had to take grew to extraordinary propor-
tions. During the periods of high prices already men-
tioned, many fortunes were unquestionably made, both from
sales of coal directly, and from the appreciation in value of
coal lands. But there is also little question that most of the
fortunes were transitory. When prices sank to the neigh-
borhood of $2.00 a ton at the mines, a level definitely reached
by the second quarter of 1924, the possibility of any large
profits vanished, and the ability of any particular operator
to keep out of the red depended largely on his securing orders
in volume and regularity enough to maintain operations.
Concurrently the value of coal land reserves fell.

Even the largest companies were badly hit. The Pitts-
burgh Coal Co., with as large productive capacity as any coal
company in the country, in each of the three years 1925-27,
suffered net losses from operations exceeding a million
dollars.?®* The Consolidation Coal Co., identified with the

12 Pitisburgh Gasette-Times, March 12, 1925, March 27, 1925, March
9, 1926, Pittsburgh Posi-Gagette, March 13, 1928,
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Rockefeller interests, likewise underwent a thorough-going
reorganization of management and operation in 1928. An
attempt was made to maintain what was deemed a fair scale
of wages and prices, which two years later had to be
abandoned.” Competitive undercutting proved too formid-
able an obstacle to salvation by individual effort. The story
of financial difficulties, followed by reorganization and wage-
cuts, or more usually, wage-cuts, then reorganization and
more wage-cuts, was repeated for most operators. Many
with less ample financial backing went bankrupt, and stand-
ards of all sorts disintegrated.

Individual exceptions exist, and probably the most not-
able of them is the Island Creek Coal Co., at Huntington,
W. Va, Until 1931 this company proved able to increase
tonnage and earnings consistently at times when large-scale
competitors were not meeting overhead and fixed charges.
It is the exception that proves the rule. Coal operators gen-
erally are no longer growing rich.

WASTES

A distressing feature that has been greatly intensified by
the impoverished condition of the coal industry is the
amount of unrecoverable waste that is tolerated. To some
extent the problem is one of engineering; to a larger extent
it is economic. The amount of coal lost is staggering. The
Coal Commission’s study indicated that in 1921 for each two
tons mined, slightly over one ton was left unmined and
unrecoverable.*® Part of this is unavoidable. Buildings,
highways, railroads and streams must be supported to pre-
vent settling ; water in old workings must be dammed off to

13 Pistsburgh Post-Gazette, May 23, 1928, quoting an advertisement in
the Fairmont (W. Va.) Times; ibid., May 25, 1928; N. V. Times, May
24, 1930.

" 14 What the Coal Commission Found, p. 264.
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protect new ones. But a large share of the loss is avoidable
and is due either to careless mining or to the fact that it
would cost more to provide timber or steel supports than
to leave coal pillars. The loss varies from nearly 50%
under the agricultural lands of the Middle West to 10%,
or less where the coal deposits are most valuable, as in west-
ern Pennsylvania.

Regularity of operation is as important in cutting out
coal wastes as the mining methods used. Cessation of work,
whatever the cause, means loss of profits, of wages, of pur-
chasing power, of living and working standards. The lake
cargo controversy struck to the heart of the operator’s prob-
lem of regular production, because the lake trade acts as a
balance wheel for those operators who secure it. By pro-
viding a tonnage demand in midsummer when industrial
and domestic consumption is seasonally lowest, it reduces the
wastes of irregularity. Hence the eagerness to share it, and
the earnestness with which the rate quarrel has been fought.

CAPTIVE MINES

The quest for security, in industrial as in international
relations, is a dominant motive. In the bituminous industry
it has led many important coal users such as the Steel
Corporation and Henry Ford to buy their own mines. These
are called “ captive ” as distinguished from ordinary com-
mercial mines whose product has to be sold competitively.
The consumers thus insure themselves against the uncertain-
ties of price and supply, particularly from labor troubles
and car shortage. The arrangement is equally advantageous
for the mines concerned. With a known demand, planning
is possible and the wastes of uncertainty can be eliminated.
In 1929, only 226 of 4612 bituminous operations were
captive, but of these, 58 were in the class producing over
500,000 tons a year, and the captive production amounted to
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nearly a quarter of the total.'® On the other hand a limit is
reached when the consumer-owner finds that the possibility
of a shortage is remote, and that by reason of lower stand-
ards the commercial mines are selling for less than his captive
mine can meet.

The northwestern consumers of lake cargo coal have not
yet found it advantageous to capture mines on a large scale,
since the keen competition for the lake trade has given them
the pick of the market at the lowest prices, and their prin-
cipal uncertainty, transportation, is beyond their control by
that method. The captive mine affects the. lake trade in
another way. The aim of the captive mine is to operate as
nearly full time as possible on a permanent schedule just
sufficient to meet the needs of its consumer-owner, flatten-
ing out seasonal variations. The most careful planning,
however, may miss the mark, and either by the allowance of
a margin of error or by an overcalculation of needs, a smail
surplus may result. From every point of view it is advant-
ageous to keep operating, and whatever captive surplus there
may be is regularly thrown upon the commercial market—
ard in the summer especially the lake market—for what it
will bring. The result is a sharpening of competition in the
lake trade directly, and indirectly as well, for substantially
the whole burden of risk in the industry is placed upon the
commercial mines that produce only three-fourths of the
coal.

LABOR TROUBLES
It is a truism that the major item in the cost of producing
and carrying coal is labor. Probably in no industry of com-
parable size does so large a proportion of the consumer’s
dollar go immediately for wages.* The mining of bitum-

15 Coal Age, p. 79, Feb., 1931.
18 I, Lubin, Miners Wages and the Cost of Coal, p. 235 (1924), states
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inous coal gives a living, such as it is, directly to over 500,000
men, and in 1923 the figure reached a peak above 700,000.
Coal has provided one of the principal battlegrounds for
the familiar industrial struggle between capital and labor. Its
history is filled with the memorable engagements that have
commanded the front pages of newspapers from time to time
for a generation. The story is long and controversial, and
in its details not germane, but the main factors are at the
heart of the West Virginia-Pittshurgh contest, and bear
directly on the lake cargo controversy. Wage rates no less
than freight rates determine an operator’s ability to compete.
By nature and by training both the miner and the operator
are “rugged individualists.” The environment favors this
attitude. Coal-mining towns are usually isolated communi-
ties, frequently in almost pioneer conditions, cut off from
outside happenings. The isolation is increased rather than
diminished because so many of the towns are * company
towns ”. The streets and land, the dwellings and stores,
belong to the coal company. Local government is company-
controlled. A system more tempting to abuse could scarcely
be conceived. The system is at its worst in the southern
fields; in western Pennsylvania some of the coal underlies

that two-thirds of the cost of producing coal is labor cost. That was
before or just at the beginning of the most drastic wage-cutting. In
the present chaotic state of wages no accurate comprehensive conclusion
is possible, but that the proportion may be somewhat less is perhaps
indicated by the fact that in 1929 the average output per man per day was
4.85 tons, and the average sales realization $1.78 per ton. Bureau of
Mines, Bituminous Coal Tables, 1929, p. 1. Assuming a wage of $4 a
day, probably higher than the average, the product of the day’s labor
sold on the average for $8.63, or a direct labor ratio of somewhat less
than 50%. The sales realization of course includes any profit to the
operator as well as overhead and direct costs, but the profit certainly
could not have been large. Retail costs are quite another matter. In the
domestic market at destination it is not unusual to find that the retailet’s
share amounts to as much as the f. o. b. mine price and the freight rate
together.
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lands that had been settled, where local government already
existed, and where consequently the company has less arbi-
trary freedom.

On the other hand, it has long been evident that perman-
ent progress in the coal industry can be made only by col-
lective action of some sort, both for miners and for operators.
The forces at work reach beyond the horizons of single men
in either group.

The need for collective action on the part of the miners,
to whom the advantages were most obvious, led to the rise
of the United Mine Workers of America. It is an industrial
union, not a craft union, that by virtue of a small Canadian
membership elects * international ” officers. It has never
included all, or nearly all, the mine workers in this country,
but at the height of its power after the war it did unite
about two-thirds of them.

The stronghold of the United Mine Workers has been in
the “ central competitive field ”, Illinois, Indiana, Ohio and
western Pennsylvania, and in some districts west of -the
Mississippi.- It never mastered the Appalachian fields, ex-
cept the Pittsburgh district for a time during and after the
war, and that, though the heart of the industry, was in the
nature of an outpost of the union. Fairmont, in the pan-
handle, was the only West Virginia district to remain in
union control long after the war. New River was unionized
then for a short time, and Kanawha for somewhat longer.

In the Pocahontas and newer southern West Virginia
field, as well as in eastern Kentucky and Tennessee, the opera-
tors in undivided hostility, with the aid of the courts, have
dislodged the union from every foothold it gained. The
union power was destroyed in Maryland in the strike of
1922 and in southern West Virginia a year or two later.
In northern West Virginia, Pittsburgh and Ohio trouble
began in 1924-25, and the failure of the strike called in 1927
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at the expiration of the Jacksonville agreement marked the
union’s downfall as a national force. Today (1932) its
power, east of the Mississippi and outside the anthracite
fields, is confined to Illinois and Indiana, in the former of
which it is weakened by the factional quarrel between Alex-
ander Howat, the Illinois leader, and John L. Lewis, inter-
national president.

The union strategy was to negotiate collective agreements
covering the largest possible area, expiring all at the same
time, and establishing if possible a single minimum standard
for all. Before the war the central competitive field was
usually covered by a single agreement, with separate con-

. tracts for adjacent union fields. After the war, for a time,
the union was able to force a single negotiation for all union
fields east of the Mississippi. }

The weakness of the union, as George Bernard Shaw
remarked of English experience, “ was that the concessions
wrung from the employers when trade was good were taken
back again when trade was bad, because, as the employers
commanded the main national store of spare money, they
could always stop working without starving for longer than
their employees. The Trade Unions soon had to face the
fact that unless they could get the concessions fixed and
enforced by law they were certain to lose by lock-outs all
they had gained by the strikes.” *' In this country the
miners were unable to secure the sanction of law to con-
solidate their victories.

In 1920 the Bituminous Coal Commission established by
its award the highest wage scale ever received by the union,
and after some adjustment in a joint conference of the cen-
tral competitive field, $7.50 became the basic day rate. To
prevent a reduction of that rate as a result of the depression
in 1921, a strike was called in 1922, By the coincidence

11 Intelligent Woman's Guide to Socialism, p. 213 (1928).
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of the railroad shopmen’s strike which restricted shipments
from non-union fields and a deceptively temporary look-up
in business in 1923, the strike was favorably settled at a
conference in Cleveland and the agreement extended to
April 1, 1924. When that date arrived the course of busi-
ness had convinced most operators that wages must come
down. The union leaders were adamant. They not un-
naturally preferred to keep the high rate even though the
number of days’ work at the rate must be small, rather than
work more days at a less rate; let the mines that could not
be operated profitably be shut down, they said. At the
Jacksonville conference therefore, they held out against a
cut. They ignored the threat that lower wages might be as
effective a competitive device as efficient operation, and so
close the high-wage as well as the inefficient mines. They
stood pat. Since it was an election year, President Coolidge’s
cabinet exerted every effort to avoid a strike, and a majority
of the operators were finally induced to agree to keep the
same scale for three more years, until April 1, 1927. Secre-
tary of Commerce Hoover pointed with pride to this achieve-
ment in his annual report for that year. A

The effects were felt immediately. Long before the Secre-
tary’s report was published the evidence began to accumulate
that the agreement was not one which “insures industrial
peace in the industry,” and that the industry was far from
being “ now on the road to stabilization , as Mr. Hoover
optimistically predicted.”® On the contrary, as seems some-
times to happen when the Administration predicts pros-
perity, the three or four years next following were marked
by the most destructive competition the industry had ever
known. In one district after another union mines were
forced — not always unwillingly —to shut down, and to
reopen, if at all, on a non-union basis.

18 Annual Report of the Secretary of Commerce, 1924, pp. 13-14.
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Naturally this provoked controversy. Union leaders
accused the operators of bad faith in violating the agreement,
and blamed the railroads particularly for abetting the viola-
tion, both to secure low coal prices, and to forestall wage de-
mands of their own employees. This charge was frequently
made before the Senate Committee in 1928 but was never
probed to the bottom. The fact, abundantly proved, that
railroad fuel prices had dropped from about four dollars a
ton in 1923 to two dollars or less in 1927, was not of itself
a substantiation. Coal prices declined everywhere, and ex-
cept in Ohio the attitude of operators toward the union was
generally such that coercion would have been unnecessary
whenever an opportunity to destroy the union appeared. In
the nature of the case, independent corroborative evidence
was lacking, and judgment must rest upon inference. Doubt-
less no such formal agreement existed between operators and
carriers as the word conspiracy implies, but every oppor-
tunity for informal pressure was present. Enough was
shown to illuminate the interdependence of operators and
carriers.

The United Mine Workers, for a variety of technical and
practical reasons did not attempt to secure enforcement of
the Jacksonville agreement by application to the courts,'®
so that its legal enforceability must remain a matter for
speculation. It was not enforced. The charges of bad
faith on the one side and of demagogy on the other that
arose out of the breakdown contributed to the bitterness of
the next events. The failure of the union to organize West
Virginia—the hope of which was all that had reconciled the

19 The status of the union as an unincorporated association, the cost
and delay of litigation, the necessity of filing enormous bonds if an in-
junction were sought and the uncertain outcome of a suit for damages

- were given as reasons for the decision not to attempt a legal test of the

Jacksonville agreement as a contract. Conditions in the Coal Fields,
pp. 384-385. :



THE LAKE TRAFFIC IN THE COAL INDUSTRY 37

Pennsylvania operators to the check-off before—together
with the pressure of lower-wage competition, led the opera-
tors to turn on the union and attempt to destroy it, once
for all.

The swan song of the union was sung to the Senate in-
vestigating committee already mentioned, in the Spring of
1928. 'When that failed to bring effective public support to
the striking miners, the case was hopeless. The union’s
defeat was recognized in July when the international officers
abandoned the demand for a single national agreement, and
advised the district officers to make what terms they could in
their districts. This enabled the salvaging of a fragment
of the union in Illinois where it was strongest and its leader-
ship most aggressive.

The elimination of the union under the leadership it then
had may have been inevitable but it has certainly not paved
the way, as was predicted, for a solution of bituminous
troubles. It did somewhat redress the balance of competi-
tion between north and south, at fearful cost, but that is
all. Until coal operators are philosophers, as in their mines
they are kings, no permanent solution of the labor problem
seems likely which does not include collective bargaining
through self-designated organizations. The miners generally
do not enjoy that right today.

SECTIONALISM AND THE LAKE TRADE

The bitterness of the labor struggle emphasized the sec-
tional cleavage in the industry because the centers of union
and non-union strength lay in the northern and southern
fields, respectively. There are, however, other important
differences between the two sections.

The geology of the coal fields is such that the workable
seams in the northern districts run from two to four feet
in thickness, while in the south they are often found as thick
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as five or six feet. The same shaft or tunnel in the southern
mines thus gives access to more coal and allows more con-
venient working of it. Again, the overhead costs of south-
ern mines for interest and taxes are generally less than those
of the northern competitors because the land is cheaper and
less thickly settled. Living costs in the south are generally
lower. Labor is cheap in both sections, but the fact that
it is native-born in the south, while much of it is alien or of
recent alien descent around Pittsburgh, does not promote
solidarity between the two labor groups. Where the union
was strong, wage scales were usually higher.

All these considerations give a competitive advantage to
the southern mines. Against them can be set two factors.
The northern operators had the established position in the
trade, and they are much nearer the principal markets than
their competitors. Over a period of thirty years the benefits
of an established position have gradually but steadily dis-
appeared. The other advantage has been neutralized to a
large extent by the freight-rate adjustment. The willing-
ness of the southern rail carriers to haul coal on a very low
basis per mile has the economic effect of moving the south-
ern mines closer to the markets than their geographical loca-
tion indicates. . ' '

The fortunes of the sectional competition for coal markets
are the resultant of these factors interacting during the past
generation. Although the lake trade amounts to less than
10% of the total coal production in the country, its focal
position concentrates all these forces upon it. And so at
the time the coal industry’s post-war readjustment was sever-
est, northern operators were on the one hand attempting to
destroy the union in order to equalize labor costs, while on
the other hand they received assistance from the union in
attempting to spread the freight-rate differential that mea-
sures their competitive distance from the south. Thus
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freight rates and labor costs became inseparably mixed in
political controversy just when the economic competition of
the two sections was keenest. For a brief time in 1927 and
1928 the lake cargo rate controversy was front-page news.

OPERATORS AND CARRIERS

The chief parties to the dispute are operators and rail-
roads. The contrast between north and south in the mutual
relations of these parties is significant. The southern opera-
tors have generally been on excellent terms with their
carriers.®® Mutuality of interest makes this a good business
policy. Low freight rates are necessary to the operators,
and if coupled with large tonnage are possible for the rail-
roads. Both parties can thrive on the combination and have
united to maintain it against northern attacks. ,

The northern operators and their carriers on the other
hand have been continuously at odds. It has frequently been
said that if these railroads did as much for their shippers
as the southern lines have been willing to do, there would be
no lake cargo controversy, for the northern interests would
have all the business, The matter is not so simple as that,
yet the want of northern cooperation has undoubtedly con-
tributed to the success of southern competition. The north-
ern operators have had to fight through legal proceedings
for every bit of rate advantage they have gained in the past
twenty years. In the Lake Cargo cases the Pittsburgh Coal
Company has been the moving spirit on the one side and the
Pennsylvania Railroad its chief opponent.”

20 There are individual exceptions which do not vitiate the generaliza-
tion. See the Wyoming Cool cases, 272 U. S. 658 (1926), and 142 1. C, C.
681 (1928).

21 Hostility between these two is of long standing. When the Pitts-
burgh Coal Co. in 1911 contemplated the extensive development of its
coal lands southwest of Pittsburgh- and south of the Ohio river, its
executives are said to have approached those of the Pennsylvania Rail-
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The reasons for the antagonism in the north are not easy
to state, except in the general form that there is much less
mutuality of interest than exists in the south. While coal
is one of the principal items of traffic of the northern lines,
carriers there are not so exclusively reliant upon it as are the
southern roads, 80% or more of whose tonnage consists of
coal. There seems to be a good deal more internecine com-
petition in the north, both among operators and among rail-
roads, and this causes bad feeling directly. The northern
trunk lines serve more diverse origin districts, and so they
must be wary lest a reduction in one rate invite demands for
like reductions elsewhere. They are also among the largest
consumers of bituminous coal and have used their power as
indispensable customers not only to favor mines on their
own lines but also to exact rock-bottom prices for coal and,
it is charged, to influence labor policies among their shippers.
All these influences tend to break down solidarity between
the operators and carriers as groups.

In dealings between railroads, the southern lines have
the enormous bargaining advantage of some 100,000,000
tons of traffic which they deliver annually to the northern

road with a view to arranging rail facilities for the new mines. They
were confronted in the carrier offices, the story goes, with a map show-
ing the territory in question parceled out, with boundaries drawn limit-
ing its future development to the three principal trunk lines, in accord-
ance with an agreement the latter had already reached. The coal com-

. pany in defiance expanded its subsidiary, the Montour Railroad, to serve
the new area, but it remained dependent on the Pennsylvania and the
New York Central for access to markets outside Pittsburgh. In 1918,
in the rush of the war, the Pennsylvania found time to locate a right-
of-way, still unused, along the south bank of the Ohio in order to pre-
vent the Montour from reaching the river at a point which would ailow
transshipment and connection on the opposite shore with a more direct
route, free from trunk-line control, to the Youngstown steel district.
Subsequent efforts of the Montour to accomplish a similar result by a
river-rail route may be traced in Construction of Branches by the Pitis-
burgh, Lisbon & Western, 150 1. C, C. 43 and 619 (1928-29).
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roads, a good deal of which could be diverted from one to
another of these, and for which there is relatively little bal-
ancing traffic in return. This prevents effective objection
by the northern lines to the maintenance of coal rates by the
southern carriers on a competitively lower unit basis. It
has also often been charged that the Pennsylvania’s stock
interest in the Norfolk & Western leads it to view with
equanimity the shift in coal production southward.

Let us turn now to the beginnings of the lake cargo
controversy.



CHAPTER III
THE EARL_Y CASEs

BEFORE IQI2

WEST VIRGINIA first began to be felt as a competitive force
in the lake cargo market in about 1903, though its influence
elsewhere was noticeable a decade earlier.® All three of the
principal coal fields, Pennsylvania, Ohio and West Virginia,
were expanding their production and their lake shipments,
and though the Pittsburgh district still provided slightly over
half the total, the rate of increase in West Virginia naturally
was much faster than in the others. 1907 was a banner
year for all; Pittsburgh secured 55%, Ohio 25% and West
Virginia, 20%, out of a total of 16,801,098 tons, a new high
record for the lake trade. In 1908 there was a drop in the
total tonnage, and in that from Pittsburgh and Ohio, but a
gain from West Virginia. The record in 1908 was sub-
stantially repeated in 1909.

In the early years of this century, it was the practice of the
traffic managers of roads interested in the lake coal trade to
meet in the spring, before the opening of navigation on the
lakes, “ for the purpose of announcing to one another the
rates for the season then ensuing of their respective roads.” *
A meeting was held in New York City early in March, 1909,
at which the lake trade was discussed, and for the first time
the controversy over lake rates came to a head. The Pitts-

1A, E. Suffern, Conciliation and Arbitration in the Coal Industry, pp.
44, 65 (1915).
2], & S, Docket 26 to 26¢c, 22 1. C. C. 604, 608 (1912).
42
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burg operators were thoroughly alarmed over the inroads
made on what they regarded as ‘ their ” markets, by the
rapid development in the south, fostered by a combination of
low capital and labor costs and a freight-rate structure
designed to get southern coal into every market.

They demanded of the carriers that the differential in their
favor be increased so as to check the West Virginian ex-
pansion. ‘The rate at that time on a ton of lake cargo coal
from Pittsburgh to Ashtabula, the key to the northern struc-
ture, was 88 cents for a haul of approximately 160 miles.
From the Ohio districts it was 85 cents. From the Kanawha
district in West Virginia, the center of southern production,
to Sandusky or Toledo, the rate was 97 cents for approxi-
mately double the distance. Fairmont, lying between Pitts-
burgh and Kanawha, had a rate of 9634 cents, which classed
it with the southern fields. The New River and Pocahontas
districts, in the extreme south of West Virginia, at an aver-
age distance from the lake ports of nearly 400 miles, had a
somewhat higher rate, $1.12. The key differential was that
of Kanawha over Pittsburgh, g cents.

The question at issue in the beginning was clearly not so
much the reasonableness of any rate taken separately as the
adjustments among the different fields. The Pittsburgh
' operators did not insist on a reduction in their own rate,
provided their competitors’ rates were raised. They wanted
relief from a rate relationship, rather than from a rate.
Nevertheless when three years later this controversy reached
the stage of argument before the Interstate Commerce Com-
mission, the justification of changes asked had to be pointed
to the legal issue of “reasonableness” under sec. 1 of the
act to regulate commerce, rather than to an economic settle-
ment of the group relationship.

At the 1909 meeting the railroads out of West Virginia
seriously contended against any change in the existing differ-
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entials, but pressure from the northern carriers finally
brought them to agree, first to a five-cent increase, and then,
after further discussion, to an increase of approximately
ten cents in the West Virginia rate. One persuasive argu-
ment was the threat of reductions by the northern carriers.
Another reason later alleged by the southern operators was
that the Pennsylvania Railroad held a controlling interest in
.the stock of the Norfolk & Western, which took the lead
among the southern carriers in agreeing to the increase, and
in justifying it later before the Commission. It was estab-
lished that the Pennsylvania was in a position to dictate if
it cared or needed to do so.?

The announcement of the West Virginia increases, to take
effect at the beginning of the 1909 lake season, loosed the
flood of litigation that has followed the lake cargo contro-
versy during the twenty years of its history since. Leading
southern operators applied to the federal court at Hunting-
ton, W. Va,, for injunctions to restrain their carriers from
filing the new schedules until the Interstate Commerce Com-
mission should have time to investigate their reasonableness.
The injunctions were denied after a hearing on the ground
that the interstate commerce act gave the Commission juris-
diction in the first instance.* Appeals were taken, and the
increased rates were meanwhile held in abeyance. When the
Circuit Court of Appeals affirmed the judgments below, in
February, 1910,° a further appeal was taken to the Supreme

8 Ibid.

¢ Imperial Colliery Co. v. C. & O. Ry. Co., 171 Fed. 580; Columbus
Iron & Steel Co. v. Kanawha & Michigan Ry. Co. 171 Fed. 713;
Houston C. & C. Co. v. N. & W. Ry. Co,, 171 Fed. 723 (1909). Lower
federal courts had been in conflict on the point.

5 Columbus, etc. Co. v. K. & M. Ry., 178 Fed. 261; Houston C. & C.
Co. v. N. & W. Ry. Co., 178 Fed. 266 (1910). The opinion relied on
B.& O.R. R. v, U. S. ex rel. Pitcairn Coal Co., 215 U. S. 481 (1910), in
which the Supreme Court held the lower court to be without power to
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Court, and again the effective  date of the increases was
postponed. The Mann-Elkins Act, which  Congress passed
that same year, empowered the Commission to suspend and
investigate proposed rates, and when this power became
effective the West Virginia operators abandoned the court
proceedings and began anew before the Commission.

As it became evident that between aggressive southern
operators and reluctant southern carriers, the prospects of
northern relief by southern increases were receding indefin-
itely into the future, new lines of attack were formed. The
eastern Ohio operators began proceedings before the Rail-
road Commission of Ohio against the Wheeling & Lake
Erie Railroad, just then bankrupt, to force a reduction in
their lake cargo rate, which was 3 cents per ton under the
Pittsburgh rate.® The contentions urged and the decision
rendered contain the germs of many subsequent volumes of
testimony and argument presented in later lake cargo cases.

The operators asked for a reduction from 85 cents a ton to
about 40 cents. In support of this they presented studies of
the cost of hauling lake coal, which they declared should be
the controlling factor in the rate, and they urged that their
higher production costs as compared with those of com-
peting southern fields should be considered. If their pro-
duction costs were relatively higher than those in West
Virginia, then their rates should be relatively lower, to allow
them to compete. The carrier pointed to the financial effect
of so great a reduction on a road in receivership and pooh-

give equitable relief against discriminations and similar violations of the
interstate commerce act in advance of action by the Interstate Commerce
Commission. The Supreme Court dwelt on the confusion and discrimin-
ations that would result from divergent rulings by the Commission and
courts on similar points.

8 Pittsburgh Vein Operators Assn, of Ohio v. W. & L. E. R. R. and
B. A. Worthington, receiver, filed May 19, 1909, in 1909 Ann. Rep., Ohio
R. R. Comm., p. 38; 1910 Ann. Rep., p. 13.
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poohed the notion of cost of service as a controlling element
in rate fixing. Its counsel denied the possibility of ascertain-
ing such costs, and denied their importance if ascertained.
These basic issues, the cost of the service, and the considera-
tion to be given to economic conditions run through most
of the subsequent lake cargo litigation.

The decision of the Ohio Commission on February 28,
1910, ordered a reduction of 20 cents per ton. Without dis-
cussing its own jurisdiction to act, it brushed aside the argu-
ment over production costs and financial effect as immaterial.
In substance its utterance was echoed many times later:”

If one producer is at a disadvantage as compared with a compet-
ing producer, so far as cost of production is concerned, that is
his misfortune; and while such a producer is entitled to
sympathy, he is not thereby entitled to an advantage in rate. 1If
it were admitted that a carrier had a right to equalize differing
natural conditions by preferential rates, a wide field for dis-
crimination would be without regulation. One of the necessi-
ties for rate regulation is the existence of the evil arising from
the assumption by carriers of authority to neutralize natural ad-
vantages on the one hand, and to create artificial advantages on
the other, by manipulation of rates.

In discussing what it thought the sole issue, the reason-
ableness of the rates, the Ohio Commission again anticipated
future judgments by clinging to costs. Admitting that
mathematical accuracy was unattainable, they thought a
rough guess could be made, sufficiently good for practical
purposes, and they proceeded to make one. They compared
the complainants’ cost studies with the figure of 39.7 cents,
the division received by the Pennsylvania Railroad from the
Norfolk & Western as its share for the northern part of the
lake cargo haul from West Virginia, and concluded that a
20-cent reduction was amply justified. The railroad’s re-

¥ Ibid,, p. 14.
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ceiver went immediately into the federal court in Cleveland
and secured an injunction restraining the enforcement of
the decision, on the ground that the coal movement was inter-
state, by rail and water, and therefore the Commission had
no power to regulate it. An appeal on this issue, was taken
to the Supreme Court, which in its first (and so far its last)
decision on the merits of a lake cargo controversy held that
a carrier hauling lake cargo coal from eastern Ohio to Cleve-
land is engaged in interstate commerce.® The opinion rests
on the fact that all coal moving at the lake cargo rate must
be transshipped and taken out of the state of Ohio by vessel,
otherwise a higher rate applied.

Thus it was established that the Interstate Commerce
Commission must deal with the lake rate adjustments before
the federal courts could touch them, and that no state com-
mission could deal with them. The decks were cleared for
proceedings before the federal body, and they promptly
began.

The Interstate Commerce Commission of that day was in
point of size but a miniature of the vast organization that
today employs a staff in the neighborhood of 3,000 and runs
on an annual budget of about $10,000,000. The Commis-
sion itself consisted of seven members. It was an upstand-
ing group, just emerging successfully from a long fight with
carriers and with courts to a position of effective control over
the carriers.® The proposed West Virginia increases were

8225 U. S. 101 (1012), affirming 187 Fed. 965 (1911). The original
injunction is unreported. The fact that the coal was billed only to the
lake, and might change ownership there, was held not to be determin-
ative, since the shipment must continue out of the state after a pause
at the port. Gulf, etc. Ry. v. Texas, 204 U. S. 403 (1907), was
distinguished.

9 A sketch of the legislative expansion of the Commission’s power
over the carriers is prefaced to Interstate Commerce Acts Annotated,

pp. 75-87 (Washington, 1930). See I. L, Sharfman, The Interstate
Commerce Commission (New York, 1031-32).
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filed with the Commission in November and December,
1910, and following each new schedule came a complaint
against it from the shippers affected. The Commission
promptly suspended each increase pending investigation, and
ordered the carriers to file briefs in justification. The de-
cision was delayed, however, for over a year by the appear-
ance of related cases.

IQI2—THE BOILEAU CASE

On February 15, 1911, a complaint was filed with the
Commission against the northern carriers by John W.
Boileau, a Pittsburgh mining engineer active in the agitation
of the rate question, on behalf of Pittsburgh shippers. The
complaint attacked the reasonableness of the Pittsburgh lake
cargo coal rate, 88 cents per ton in carloads. Mr. Wade H.
Ellis, counsel for the complainant and former Assistant
Attorney-General in charge of the anti-trust division of the
Department of Justice, requested the Commission to take
no action on the West Virginia rates until the Pittsburgh
case was heard. In May, 1911, the eastern Ohio operators,
who had failed to get relief from the Ohio Railroad Commis-
sion, came to the Interstate Commerce Commission with a
complaint similar to that of the Pittsburgh operators, and in
July the southern Ohio operators followed suit. The result
was that by the end of the year every considerable producing
field in the lake traffic was involved in litigation before the
Commission in regard to its lake rate; the southern shippers
were trying to prevent increases, while the northern shippers
attempted to secure decreases. For the first time the whole
lake rate structure was under examination at once; each
part could be studied in relation to the whole, and a com-
prehensive settlement attempted. ,

Up to that time the Commission had not often been so
clearly placed in the position of arbitrating the economic
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destinies of different sections of the country. It might well

determine to a considerable extent the future course of devel-

opment in the coal industry of the three states. To many

operators the ability to participate in the lake movement

meant the difference between staying in business or closing

down. On the one side were the established coal operators

who supplied most of the markets, but who faced increasing

production costs. Their mining methods often entailed a

reckless waste of natural resources in their desperate effort

to keep unit production costs within the market price of coal.

On the other side were newer mines of high quality coal,

easily able to undersell the older competitors on the basis of

cost. Between the two was a rate structure built up on the

principle that promised greatest revenues to the carriers as a

whole, that of allowing the greatest possible number of

shippers to enter each market, i. e., of diluting the tonnage
over the widest possible area. Would the Commission
adopt the same principle, in the hope of placating all parties?

1f so, the differential should be spread somewhat, but not too

much; just enough to redress the balance among the produc-
ing fields. Would it accept the Pittsburgh view that the
opening of the West Virginia fields at all, until the northern
fields were exhausted, was an ‘‘ economic blunder 7% If
50, the differential should be spread considerably. Or would.
the Commission fall in with the West Virginia contention
that the cheaper producer should have the market? If so, no
change in the differential need be allowed.

Evidently these three alternatives embrace the practical
possibilities, so that whatever action the Commission took,
and for whatever reason, the economic result would be the
same as though it had frankly adopted one or another of

92 The author has been unable to trace definitely the origin of this
frequently used phrase. It is commonly attributed to Mr. Matthew
Taylor, then Chairman of the Board of the Pittsburgh Coal Co.
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these three policies toward the future expansion of the coal
industry in the sections involved. But the Commission
could not avow any such purposes. Under its constitutional
and statutory powers, and according to the prevailing theories
of the proper functions of government, its role was not that
of an economic arbiter, nor of a nurse to ailing industries.
Instead it was simply a body appointed to see that rates are
“ reasonable ”’ and not “ unduly preferential or prejudicial,”
according to recognized standards for lawful rates. Evi-
dently also the complaining shippers cared little whether the
Pittsburgh rate was adjudged * unreasonable ", except inso-
far as such a decision would result in a change that would
give them a larger share of the lake tonnage. We have,
therefore, the not uncommon but still curious spectacle of the
major interest of those who in the first instance move the
Commission to action, treated as an irrelevant by-product of
a process of legal inquiry for something quite different, in
this case a ‘““reasonable ”” rate. Obviously, the criteria of a
reasonable rate by no means necessarily coincide with those
upon which plans for an economic development of a vast
natural resource would be based.®® What would the Com-
mission do? "

Before the Boilea case had gone very far, the Pittsburgh
Coal Company, the largest in the Pittsburgh district and
one of the largest coal companies anywhere, intervened and
made of the struggle “ probably the most celebrated coal case
that ever came before the Interstate Commerce Commission
up to that time.” * The general counsel for the Pittsburgh
Coal Company at that time was Cyrus E. Woods, later
ambassador to Japan, and destined still later to become a

b The question how far considerations of economic policy may be

permitted to influence the legal criteria of “reasonableness” is dealt
with #nfra, ch. viii.

10 From an account of the argument in the case before the Commission,
9 Traffic World 453 (1012).
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victim of Senatorial wrath over the lake cargo controversy
when President Coolidge nominated him to fill a vacancy on
the Commission.’* To conduct the Boilear case he retained
Louis D, Brandeis, now Mr, Justice Brandeis, then a Boston
lawyer and an expert in rate law. Mr. Woods resigned in
January, 1912, before the case was decided, to become
Minister to Portugal.

It required some months to submit all the testimony
offered, which centered mainly around two issues, the cost
of mining in Pittsburgh, and the cost of the lake cargo haul
from Pittsburgh as compared with that from West Virginia.
The Pittsburgh Coal Company opened its books to the Com-
mission and produced exhaustive data in order to show that
despite its large tonnage its business was conducted at a
loss on account of the competition with low-cost mines in
the southern fields. The item principally responsible for its
increasing costs was the payment of a union wage scale, a
condition which Mr. Brandeis welcomed and defended.

The other main contention had to do with the carriers’
costs in hauling coal to the lakes. The complainants intro-
duced probably the most comprehensive and exhaustive
statistical analyses of railroad costs that had up to that time
been presented to the Commission by any shippers. Hav-
ing opened their own books to show the costs of mining,
they asked the Commission to compel the defendants to pro-
duce an equivalent mass of material, but this was denied on
the ground that it would put the roads to an unjustifiable
expense. The failure of the carriers to defend their costs
suggests either that the production of figures would merely
confirm the conclusions reached by the shippers, which is
the inference drawn in the Commission’s decision; or that
the carriers preferred to accept whatever injustice the
shippers’ figures did them rather than run the risk of ex-

11 I'nfya, ch. vi.
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posing more damaging material that might be used in a
general attack on the whole coal rate structure.

The shippers’ attack centered around the revenue to the
carriers per ton per mile of lake cargo coal, which was §.5
mills for the haul from Pittsburgh, but only 3.9 mills from
Fairmont, and 2.6 and 2.4 mills from Pocahontas and Kan-
awha respectively. They also stressed the back-haul ore
movement from the lakes to furnaces in the northern fields,
which did not exist for the southern fields. Their argument
ran somewhat like this. Over a period of ten years their
rate had been advanced from 73 cents to 88 cents per ton,
although their lake cargo tonnage had likewise increased
from 2,704,059 in 190I to 10,197,127 in 1911, and although
carrier efficiency had increased. The existing rate was not
justified by the cost of doing the particular business, which
they calculated was less than 50 cents per ton. Though not
justified, it was caused by a desire to open up the West
Virginia fields and to enable the West Virginia operators to
enter the lake markets, a desire that was intensified by the
large speculative holdings of coal lands by northern rail-
roads. For this purpose the rate level was fixed by the cost
of hauling from the most distant fields, and an arbitrary
differential for the nearer fields was set, that gave no fair
recognition to their shorter distance. This differential could
not be defended on the ground of differences in production
costs, for they were much lower in West Virginia than in
Pittsburgh. Wherefore, a rate of 50 cents was demanded
from Pittsburgh to Ashtabula, the key to the structure.

As against all this, the railroads replied that compliance
with the shippers’ demand would cut revenues $4,000,000
annually, and would probably provoke southern reductions
also, leaving the carriers as the net losers. It was denied
that there could be such a thing as discrimination against
northern mines when they were paying rates absolutely lower
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than the West Virginia rates. The reasonableness of the
rate was proved, the carriers thought, by the increase in the
tonnage that had moved under it. Counsel for the roads
urged that all the argument about the so-called “ economic
blunder ” of opening the West Virginia fields was irrelevant
and that what the complainants really wanted was the exclu-
sion of West Virginia operators from the market—a result
that would be achieved if the rate asked were granted. As
to the elaborate figures of carrier costs, the defendants in-
sisted that neither distance nor cost of service were the only,
or even the controlling elements in rate-making, especially for
heavy, low-grade commodities. In the opinion of the car-
riers, the real basis of the Pittsburgh operators’ difficulties
was their excessive competition with each other, something
that no amount of rate reduction would cure, since it would
apply to all in the field.

The Commission’s decision was reached on March 11,
1912. The opinion, by Commissioner Meyer, is-a competent
review of the evidence, and gives detailed consideration to
the studies made of the costs of the lake cargo traffic. As
to mining costs the conclusions were generally favorable to
the Pittsburgh contentions :**

After giving due consideration to the doubts cast upon their
(Pittsburgh operators’) actual condition, we are inclined to
think that when witnesses and counsel for complainant said that
generally speaking the operators in the Pittsburgh district were
now “ standing with their backs against the wall” and “ strug-
gling for existence ”, the situation was possibly not greatly
exaggerated so far as this record discloses.

As to the cost of the service the carriers rendered, it was
concluded that: **

12 Boileau v. P. & L. E. R. R,, 22 1. C. C. 640, 648 (1012).
13 Ibid., 651-2.
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these different statistical resilts point in the same direction and
tend to show that the operating expense of transporting Pitts-
burgh coal to Ashtabula is probably less than one-half of the
present rate of 88 cents . . . every combination and analysis
of figures which has been, and we believe can be, legitimately
made, or with any degree of propriety applied, points unmis-
takably to a cost of transportation much too low to serve in the
slightest degree to defend the 88-cent rate.

After this emphatic language, however, Commissioner Meyer
complained that in the absence of any figures whatever on
the value of the physical properties of the carriers, overhead
costs were entirely conjectural, and therefore “ estimates of
cost such as those which stand upon the record in this case,
are mere approximations.” *

The Commission did not agree that the issue was solely
one of differentials, nor was it persuaded that the Pittsburgh
operators’ predicament was entirely due to their internecine
competition: *°

The testimony of the defendants makes the Pittsburgh-Ash-
tabula rate the keystone of the entire system of lake-coal rates.
This keystone is involved in this proceeding. It determines the
relative level of all the rates in the structure and should, there-
fore, be considered carefully and deliberately as a rate in and
of itself without reference to any other rate. . . . The Pitts-
burgh field is entitled to a reasonable rate whether it brings the
expected relief or not and irrespective of the specific channels
into which the amount of the reduction in the rate will flow.

And yet, after all these comforting words, the final result
reached was an order that the Pittsburgh-Ashtabula rate be
reduced from 88 cents to 78 cents, not to 50 cents as the com-
plainants asked. The reasons for this compromise action

14 Ibid,, 653.
15 I'bid., 654.
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are indicated at the end of the opinion. * From the point of
view of the specific cost of doing this particular business this
rate is still too high; but, as we have said before, cost is only
one of the elements entering into a rate.” ** The Commis-
sion was evidently impressed by the consideration that it was
dealing with a commodity that constituted much the largest
item in the traffic of the roads concerned.™ A reduction in
the return from lake cargo coal would be serious, both in
itself and because it might open the way for an attack on the
whole coal rate structure, and thus impair the carriers’
financial position. How great this threat really was, can
only be conjectured, but it undoubtedly existed and was an
important factor in the decision. Moreover, an enormous
dislocation in established industries and channels of trade
might be precipitated by a large reduction in the rate, a con-
sequence that the Pittsburgh operators might be expected to
view with more equanimity than the Commission. The Com-
mission concluded that a 10-cent reduction would be enough
for a trial, and it was so ordered.

IQI2—WEST VIRGINIA CASE

The decision on the rate advances in. West Virginia was
rendered on the same day as that in the Boileau case although
the former was initiated earlier, when the federal court in-
junctions were dissolved in 1910. The case was on the
newly established Investigation and Suspension Docket and
the legal burden was upon the carriers to justify the proposed
increases.

The then existing lake cargo rates were 9634 cents per net
ton from Fairmont, 97 cents from Kanawha and Thacker,

18 Ibid., 655.

17 Products of mines made up 77% of all freight tonnage carried in the
fiscal year ending June 30, 1911 on the Pittsburgh & Lake Erie, and
58% on the Lake Shore (both units of the New York Central); 73%
on the Pennsylvania Co. (lines west of Pittsburgh). Ibid., 651.
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and $1.12 from New River and Pocahontas, as compared
with 88 cents from Pittsburgh. The advances proposed
were 3% cents for Fairmont, making its rate $1.00, and
9% cents for the others, bringing Kanawha and Thacker to
$1.0614 and New River and Pocahontas to $1.21%4.
Coupled with the Pittsburgh reduction they would have
spread the important differentials nearly 20 cents.

It has already been remarked that these advances were
reluctantly proposed, and finally agreed to only under pres-
sure from the northern carriers, before which the Norfolk
& Western was the first to give way. The same reluctance
persisted through the hearings. The Chesapeake & Ohio
filed no brief, made no oral argument, and presented but one
witness, its general freight agent, who merely announced his
opinion that the proposed rates were just and reasonable.
The Baltimore & Ohio made its justification of the reason-
ableness of the advances in two paragraphs of its brief which
compared the lake rates with the commercial rates to the
same ports. The brief was devoted mainly to the adjust-
ment between Fairmont and Pittsburgh. The Kanawha &
Michigan did little more. “ We are conservatively stating
the fact,” wrote Commissioner Lane in his opinion, “ when
we say that the Baltimore & Ohio, the Chesapeake & Ohio
and the Kanawha & Michigan have made no serious effort
to convince the Commission that these increased rates were
reasonable.” **

On the other hand, the Norfolk & Western undertook an
elaborate defense of the advanced rates, on the basis of costs
and earnings per ton-mile. Since it served the most south-
erly fields, especially Pocahontas, it was in a position to make
the best showing on ton-mile comparisons. The Baltimore
& Ohio, which had the shortest haul, received four mills per
ton-mile under the existing rates, and the Chesapeake & Ohio

18], & S. Docket 26 to 26¢c, 22 1. C. C. 604, 611 (1912).
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about three. As contrasted with these, the average revenue
of the Norfolk & Western during 1910 from its lake traffic
was 2.76 mills per ton-mile. The other carriers sat back and
rested on the Norfolk & Western’s showing apparently not
only because it was the best showing, but also because they
felt less urgently the pressure of the northern carriers’
demands, and would not be unwilling to see the advances fail.

Even for the Norfolk & Western a defense on the basis
of ton-mile costs was not easy. Counsel for the Pennsyl-
vania, intervening in support of the Norfolk & Western,
argued generally that the West Virginia rates were set un-
reasonably low in order to develop the territory; and since
the mines were no longer new, the rates should be raised to
a reasonably compensatory figure. This argument, being in
general terms, of course blinked the fact that the Norfolk &
Western was already a prosperous carrier; and likewise
ignored the admitted cost figures produced, which went to
show that the existing rate was well above the merely com-
pensatory level.

The decision of the Commission, March 12, 1912, was
announced in an opinion by Commissioner Lane, whose
journalistic training enabled him to present cogently and
readably a discussion of costs even longer and more detailed
than that set forth in the Boileau decision. It rejected the
carriers’ contentions on four independent grounds, and then
proceeded to grant part of what was asked.

In the first place, accepting for purposes of argument the
ton-mile cost basis, the Commission declined to accept the
carrier’s calculations of them, and concluded that the exist-
ing southern rates were fully compensatory. Secondly, the
Commission declined to agree that the ton-mile basis was
the most proper method of figuring costs anyway. This was
its answer in the Boileau case to the Pittsburgh operators’
insistence upon ton-mile costs in fixing rates. In any com-
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-parison, it gives the maximum weight to distance, an element
which the carriers themselves were the first to disregard,
as shown in the blankefing of rates.® Another answer lay
in the fact that although the value of coal per cubic foot is
low, its weight is great; in other words a carload of coal
contains so many tons that the car earnings are high though

_the rate is low. Commissioner Lane generalized to the
extent of saying that “ most of the freight which pays the
carriers the best is that which yields the lowest rate per
ton-mile.” #°

Possibly no neater illustration could be given of the fictiti-
ous nature of conclusions based solely on ton-mile figures,
than an embarrassing incident that occurred during the hear-
ings. Through a miscalculation of the mileage involved, the
original figures submitted by the Norfolk & Western showed
that the carrier’s earnings per ton-mile on lake cargo coal
under the existing rate were 2.54 mills, while under the pro-
posed rate they would be 2.75 mills. The president of -the
road gave all his testimony on this supposition, and argued
that the difference of .26 mill between the cost, 2.28 mills,
and the revenue, 2.54 mills, was too small a contribution to
overhead and profit; and that .47 mill, the difference between
2.28 and 2.75, was necessary for a reasonable return. Later

18 Compare this comment on ton-mile rate-making in an editorial on the
Boileau case in 1 Coal Age 950 (1912) : “ Dissatisfaction with the decision
of the Commission has been expressed in some quarters. There are
those who point to the Pittsburgh rate of 5.5 mills per ton-mile as com-
pared with the Kanawha rate of 2.4 mills and believe that the revision
should be made on this basis. Railroad traffic is a question which has
occupied the attention of some of the keenest intellects in the country,
and a solution of the problem along these lines has been generally con-
ceded impossible. When 'it is remembered that the rate on a carload
of steel plates from Pittsburgh to Chicago is nearly double that on a
carload of pianos from New York to Chicago, the utter absurdity of
such a contention is at once evident.”

2022 I, C, C. 6o4, 620 (1912).
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in the hearings the error in mileage was corrected, and the
carrier’s earnings from the existing rate proved fo be 2.76
mills. The margin between cost gnd earnings then was
actually .48 mill, a trifle more than what the road’s president
asked for, instead of half that. Nevertheless, counsel for
the Norfolk & Western, summoning what nonchalance he
could, simply boosted the ton-mile earnings figure they
wanted to the 2.99 mills that the increased rate required
when the proper mileage was used. Assuredly if the pros-
perity of the railroad had depended solely on the difference
between ton-mile costs and ton-mile earnings, no carrier
executive could have afforded a margin of error in his in-
formation on that vital subject of nearly one hundred per
cent!

In the third place—and this the Commission regarded as
the crux of the case—the doctrine that it must necessarily
be reasonable to raise a rate which does not pay its full share
of taxes, fixed charges and dividends, was rejected. On that
theory a rate contributing more than its share, would be
equally unreasonable, and railroad tariff classifications would
have to be altered radically. No classification would be per-
missible except such as could be justified by differences in
transportation cost and insurance risk.

Finally, the Commission refused to allow the Norfolk &
Western to take upon itself the burden of justifying the
proposed increases for all the roads involved. If that were
permissible, all carriers involved in a case would as a matter
of course take advantage of the best showing that any one
of them could make.

The Commission’s conclusion, however, after thus de-
molishing the successive steps in the carrier’s case, was to
allow the Norfolk & Western to make the increase it pro-
posed, while denying any increase to the other roads. From
the point of view of this case alone, that is not a surprising
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result. The other carriers offered no defense, while the
Norfolk & Western made the best showing it could. Why
not make the distinction? The Commission indicated its
compassion: “ we are not inclined in this case to hold the
carrier down to the minimum which would be permitted by
the record, and certainly the increased rates do not exceed
the maximum figure which might properly be fixed for this
traffic.” # This was largely a coal and coke road, and might
reasonably expect the principal commodity it hauled to pay
its full share of revenue. The new rates would give the
Norfolk & Western no higher ton-mile earnings than some
other of the defendant roads were already receiving.
Furthermore the low costs on the Norfolk & Western, which
made it one of the most prosperous roads in the country,
were largely due to enterprising management and plant
betterments that allowed the use of the most economical
methods. The Commission did not desire to deprive carriers
generally of the incentive to improve that might result from
taking away the profits of improvement. All of this, how-
ever, the Commission pitched in quite another tone than that
it used in discussing the carriers’ arguments as arguments.

RESULTS OF THE IQI2 DECISIONS

Viewing the West Virginia and Pittsburgh decisions to-
gether as a comprehensive settlement, it seems apparent that
the Commission desired to take a step, though not a large
step, in the direction of breaking up the system of equalizing
the lake rates from all producing districts. Since Pittsburgh
was the old-established field with the largest tonnage, the
decision lowering its rate ten cents naturally attracted most
attention. As. often happens in the arbitration of bitter
controversies, when the decision is given to one party the
literature goes to the other. So to console the Pittsburgh

21 Ibid., 625.
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operators for the slight measure of reduction given, in the
light of what carrier costs might have warranted, the tone of
voice and eloquent passages of the decision are distinctly
favorable to them. .But the West Virginia decision, if
carried out as the Commission seems to have expected it
would be, called for a greater upset and was potentially at
least as significant. The increase was allowed only to the
Norfolk & Western, serving the Thacker and Pocahontas
fields. It did not disturb the rate from Fairmont, the West
Virginia field nearest Pittsburgh and nearest the lake ports.
It did not change the Kanawha and New River rates. Now
the Kanawha and Thacker fields lay not far apart, had paid
the same rate, and were in direct competition. Similarly the
New River and Pocahontas fields, the two furthest from the
lakes, both producing low-volatile coal, had paid the same
rate and competed with each other. These were the changes
contemplated by the decisions:

District 1911 Rate Diff. over 1912 Rate .Diff. over
Pittsburgh Pittsburgh
(011, $0.85 03 85 .07
Pittsburgh ........ 88 — 78 —_
Fairmont ......... 9634 0834 9634 1834
Kanawha ......... 97 .09 97 JI9
Thacker .......... 97 .09 1.06% - 28%
New River ....... 112 .24 LI2 .34
Pocahontas ....... 112 24 1.21% 43%

It will be seen that this raised the number of rate groups
from five to seven, increased the total spread of the rates by
practically twenty cents, and altered the relative positions of
several fields. The Ohio rate, for example, instead of being
slightly under, was left well above the Pittsburgh rate,
though this was not intended as a permanent arrangement.
.Fairmont, nearest Pittsburgh, perhaps felt the force of the
Pittsburgh reduction most keenly. In southern West Vir-
ginia competitive relationships were thoroughly dislocated.
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The reception accorded the decisions in informed, dis-
interested quarters in the coal trade is shown by an editorial
appearing in the Coal Age:

This decision, in its effects on the coal industry, is by far the
most important ruiing yet made by this court. It is broad in
scope, conclusive in its results, conservative to a fault, and most
important of all, will become effective immediately without
further litigation. ‘

We are firm advocatts of an equable geographical distribution
of the coal markets, and believe that any principle by which the
railroads attempt to increase their tonnage or excite unprofitable
competition by the imposition of unfair tariffs is directly con-
trary to the basic intent of our constitution. In the opinion of
the Commission it was the intention of the railroads to promote
such conditions by gradually advancing the Pittsburgh rate “ not
to bring it up to the level which the carriers might have regarded
and defended as reasonable, but to let certain competing coal
fields into the lake trade.” This disposition on the part of the
railroads to be the ruling factor in the destiny of any coal field
is a distinct imposition on the industry, and one long resented by
it. ...

What the real material benefits accruing to the Pittsburgh
operators will amount to, is problematical. As is well known,
the Fairmont and Kanawha fields are the most important com-
petitors in the lake trade, and no revision in rates from these
districts has been made. On the other hand, it is estimated on
the basis of past shipments from the Pittsburgh district that
the reduction will effect a direct saving of the operators of over
a million dollars annually. Aside from this, many mines here-
tofore unable to ship profitably to the lake market will now be
in a position to compete actively in this trade. That the ultimate
effect will be @ marked change and a radical readjustment in long
established channels of commerce, is hardly to be questioned.

A careful analysis of the findings of the Commission shows a,
marked (and commendable) leaning toward conservatism.??. . .

22 The Pittsburgh Rate Case”, 1 Coal Age 950 (April 27, 1912).
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How wide of the mark the italicized prediction proved to be,
will be shown presently.

Today it is difficult to believe that the Commission could
have expected this arrangement to take effect unchanged,
especially that part which allowed an increase to the Norfolk
& Western while denying it to the other West Virginia
roads, but there is certainly no hint in Commissioner Lane’s
opinion that the changes authorized would not take place, nor
in the trade comment quoted. Nevertheless circumstances
altering the proposed settlement appeared almost at once.
The Norfolk & Western declined to make the increase that
was forbidden to its competitors and withdrew its proposed
tariffs. This immediately cut in half the differential advant-
age given Pittsburgh by the decisions. Then the Baltimore
& Ohio reduced the Fairmont rate from 9634 cents to go
cents, Even the fruit of the 10-cent reduction from Pitts-
burgh soon turned to ashes in the operator’s mouths.

Pittsburgh lake coal on account of its quality had for years
sold in the markets at the head of the lakes at a premium of
ten cents over Ohio coal. A three-cent rate advantage and
slightly lower production costs enabled the Ohio operators to
compete in the same markets. But the advent in increasing
quantities of West Virginia coal of a quality at least as good
as Pittsburgh’s, and produced at less cost than Ohio’s, tended
to drive out the Ohio operators, and to bring down the
relative Pittsburgh price. In the 1912 navigation season
the premium on Pittsburgh coal vanished. )

Moreover, labor troubles pushed to the foreground.
Agreements concerning all the unionized section of the bitu-
minous fields, Pennsylvania, Ohio, Indiana and Illinois, ex-

The italics are mine. A journal covering the whole coal industry needed
to preserve neutrality among the competing fields, Notice “ conservative
to a fault” in the first paragraph quoted, and “ commendable leaning
toward conservatism” in the last.
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pired April first, and there was general apprehension of a
strike on a large scale. A compelling argument, however,
favored a renewal of the agreement in some form. That
was that no matter who “ won” the immediate fight, oper-
ators .or union, both would be the overwhelming losers, not
only in the long run, but at once. The one sure result of a
strike would be the further entrenchment of West Virginia
producers in all the competitive markets, with consequent
loss to miner and operator alike in Pittsburgh. Consumers
who wanted to be certain of an uninterrupted supply were
already placing their orders in West Virginia.

The upshot of the matter was, that since the Pittsburgh
operators had just received ten cents per ton relief in rates,
they granted a five-cent-per-ton raise in wages, and the strike
was averted. Within a month or two of the Boileau decision
any benefits from it for the northern operators had thus
vanished in the wage adjustment and in the loss of their
price premium. On May 16 therefore, the Pittsburgh pro-
ducers petitioned the Commission for a rehearing of the case,
and for further reduction in the rate “in such amount as
shall be just and reasonable,” Mr. Brandeis argued that the
time had come for the Commission to settle the controversy
finally by setting a rate from Pittsburgh solely on the basis
of what was reasonable for the carriers serving that field,
i.e., a rate determined primarily by the cost of service. Let
the West Virginia roads then consider, he said, whether to
meet that rate. Obviously such a solution would have
arrested the development of West Virginia fields then and
there. Whether it would have prevented the overdevelop-
ment that has been the curse of the coal industry since the
war, or whether under the stimulus of the war an excess of
productive capacity would have been opened up anyway, is
pure conjecture. At that time, at least, such action seemed
too bold an exercise of regulatory power.
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Counsel for the Pennsylvania Railroad, in opposition,
argued that the petition showed, as the railroads had pre-
viously maintained, that what the operators really cared
about was not the level of rates but the differentials; that
there was no reason to believe another reduction would help
them more than the first had; and that so long as the oper-
ators “ continue this philanthropy and loose management ”
(cutting prices and raising wages), they would get no benefit
from any Commission order.® The Commission was some-
what less severe in its views, but nevertheless seemed to
agree in substance, for it denied the petition for modification
of the previous order. In his brief opinion Commissioner
Meyer commented unkindly that the petitioners seemed * not
averse to action by this Commission which will assign to the
Pittsburgh field a virtual monopoly of the lake-coal traffic.” **
He lamented that Congress had not yet seen fit to grant the
Commission the power to fix minimum rates, “ without
which a fixed relation among these different fields hardly can
be enforced.” He reiterated that “it is not for this Com-
mission to say which mines shall be worked and which shut
down, who shall ship lake-cargo coal and who shall not,”
and concluded with a quotation from the Commission’s
recent decision in an eastbound coal adjustment case, Asso.
of Bituminous Coal Operators of Central Pa. v. P. R. R.
Co.: *® “ if rates should be made so as to sustain an industry,
which, because of intense competition within itself, or be-
cause of local disadvantages, yields but a slight profit, the
present rate should be reduced. But we do not understand
the law as permitting us to fix a rate solely upon this
ground.”

239 Traffic World 1043 (1912).
2424 1. C. C. 129, 132 (1912).
2623 1. C, C. 385 (1912).
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0HIO

The eastern Ohio operators, who failed in their earlier
attempt before the Ohio Commission, filed a complaint with
the Interstate Commerce Commission in May, 1911, similar
in all respects to the Boileau complaint, and the cases ran
along concurrently. It is interesting to note that William
Green, then a state senator in Ohio and statistician for the
United Mine Workers, was a witness on labor costs.

Not long after the eastern Ohio complaint, proceedings
were also begun both before the Ohio Railroad Commission -
and the Interstate Commerce Commission, by the operators
in the Hocking field in southern Ohio, who asked for similar
reductions. They were served by the Hocking Valley Rail-
way, control of which was secured by the Chesapeake & Ohio
in 1910. Alone of all the northern groups of operators, they
found themselves obliged to depend upon a carrier that
hauled coal also, and in much larger volume, from West
Virginia. Those of them who were situated along the main
line of the railroad were therefore obliged to be continual
witnesses of the ironic spectacle of trainloads of West
Virginia coal passing their dooryards and mine tipples on
the way to markets once theirs, but now beyond their reach.
Why they did not make their complaint under section 3 of
the interstate commerce act, which forbids undue preference
or prejudice, as was done in some later cases, is not clear, but
the fact is that they were content to go along with the other
northern operators and complain only of the unreasonable
level. ) '

The Ohio cases were not consolidated with the Boileau
and West Virginia proceedings, and the arguments were not
held until a month or two after the decisions in those cases.
Following the conclusion of argument of the Ohio cases, but
not until then, the carriers voluntarily reduced the Ohio rate
by 10 cents to 75 cents and thus preserved the former re-

XS(F561):446:(273,7:1)
G2
14675
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lationship with Pittsburgh. The Commission’s decision a
few weeks later, therefore, imerely confirmed what was
already the fact in applying the Botleau reduction to the Ohio
fields.* Commissioner Meyer quoted liberally from his
Boileau decision, and found no substantial differences war-
ranting different treatment or more drastic reduction in Ohio
than was there ordered for Pittsburgh. Some months later
the Hocking operators made one last effort in a petition for
rehearing and reparation, but this too was denied.* -

CONCLUSION

Thus ended the first stage of the lake cargo controversy.?®
The main lines of cleavage were drawn primarily between
sectional groups, but also between operators and carriers and
among the operators themselves. The general shifting of
coal production southward was clear, and the rate structure
became the focus of the clash.

The Commission’s review of the whole structure led it to
attempt a compromise solution, that neither granted the
Pittsburgh operators much of the relief they asked, nor kept
the existing structure intact to suit West Virginia. It denied
the formal requests of every railroad involved except the
Norfolk & Western, and that road changed its mind and
declined what was granted it. Before the litigation was
finished, it was evident that most of the changes anticipated

26 Pittsburgh Vein Operators’ Assn. of Ohio v. Pa. Co., and New Pitts-
burgh Coal Co. v. Hocking Valley Ry. Co., 24 1. C. C. 244 and 280 (1912).

2726 1, C. C. 121 (1913).

28 In some minor cases dealing with lake cargo rates during the next
two or three years the Commission declined to find the Hocking rate
unreasonable or unduly prejudicial because it was not lower than that
from the Middle and No. 8 districts in Ohio, San Toy Coal Co. v. 4. C.
& Y. Ry, 34 L C. C. 93 (1015) ; and it readjusted slightly the boundary
between the Pittsburgh and Fairmont districts as regards lake rates,
Clyde Coal Co. v. P. R. R. Co., 23 L. C. C. 135 (1912) and P@ttsburgh
Gas Coal Co. v, P. R. R. Co,, 37 L. C. C. 240 (1015).
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from the Commission’s solution would not occur, yet the
Commission declined to go further at that time. It held
to the doctrine that it was not concerned with the economic
consequences of the rates it ordered, but only with their legal
“ reasonableness ”’, though these consequences were the
primary concern determining the action of all parties to the
proceeding. If the Commission’s orders fell far short of
a permanent solution in which all would acquiesce, they
probably indicated the safest course for a governmental
regulatory body under the conditions then existing.

It was scarcely to be expected that the northern operators
would long be content with the rate adjustment that emerged
from this stage of the struggle, when they could point to the
results of the litigation and say (1) that their rate by the
Commission’s admission was still too high on the basis of
the cost of the service, (2) that as the Commission found, it
had been set high in order to let their competitors into the
business, and (3) that the West Virginia rate was left ten
cents below a level that had been justified as reasonable by the
most prosperous carrier enjoying that rate. On the other
hand, the Commission was not in a position to wipe the slate
clean. The West Virginia people were there, depending on
coal for a livelihood, and ready to oppose any move that
would injure them. How long the 1912 solution would
last depended, in the last analysis, not upon its legal reason-
ableness, but upon the extent to which it would allow each
producing district to retain approximately its relative
position in the lake cargo market.



CHAPTER IV
THE 1917 CASE AND THE WAR
THE AFTERMATH OF IQI2

1913 was a normal year, as years go in our national econ-
omic life. In the coal industry it was better than average.
A glance at the figures shows that in each of the three
years 1911-13 Pittsburgh shipped almost exactly 46%
of the lake coal, so that instead of producing “a marked
change and radical readjustment in long-established channels
of commerce ”’ the immediate effect of the 1912 rate read-
justment was to keep Pittsburgh’s relative position stationary
while Ohio gained a slight advantage at the expense of
Kanawha,

Ohio’s advantage did not last long. In 1914, the year
of the coal war in the Rockefeller mines in Colorado, there
were disastrous strikes in Ohio. Lake shipments from the
Ohio districts nearly ceased altogether and were still far
below normal in 1915. The tonnage that Ohio lost was not
gained by Pittsburgh, the nearest geographically, but by
West Virginia and Kentucky. Pittsburgh’s share in the lake
shipments in 1914 and 1915 was 48% and 44% respectively,
while Kanawha increased from 11% in 1913 to 16% in 1914
and held that gain in 1915. Other southern districts went
up proportionately.

In 1916 the eastern Ohio operators enjoyed the benefit of
the machine mining methods they had installed during the
strike years, They more than regained their former position,
but at the expense of Pittsburgh, not of the south. Kanawha
moved up a notch while Pittsburgh slipped to 35%.
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So the five years between the 1912 cases and the entrance
of America into the war spelled only a continuation of the
story of the previous decade in the lake cargo trade. West
Virginia and Kentucky claimed a continuously increasing
share of the market that Pittsburgh had dominated. In-
stead of something over a half, Pittshurgh now had to be
content with nearer a third of the lake tonnage. Nor were
there any signs of a reversal in the trend. In 1916-17 new
southern coal areas were tapped in-eastern Tennessee and
Kentucky, on the Louisville & Nashville Railroad.

THE WESTBOUND ADJUSTMENT

Dissatisfaction with the settlement of 1912 therefore led
the Pittsburgh operators to seek further relief from the
Interstate Commerce Commission. In so doing they joined
a general controversy over coal rates north and westbound,
among various groups of operators and carriers, regarding
the adjustment of rates as between Ohio and the so-called
“Inner Crescent” — Pittsburgh, Fairmont, Kanawha,
Kenova, Thacker, etc.—to the whole of Central Freight
Association territory, the area lying east of the Mississippi
and north of the Ohio rivers. The gradual shifting of pro-
duction trends southward had emphasized certain rate dis-
criminations that affected Ohio and Michigan particularly.
The nearer the destinations were to the Ohio fields, the
greater the discrimination appeared in favor of the southern
fields. :

The northern carriers were apprehensive. Back in 1911
the Ohio Railroad Commission had ordered the Hocking
Valley Railway to reduce the long-standing key rate of $1
per ton from Hocking to Toledo, intrastate, to 85 cents, and
in July, 1915, the order was sustained on appeal in the
Supreme Court of Ohio.* That enhanced the discrimination

1 Hocking Valley Ry. Co. v. Pub. Util. Comm., 92 O. S. 362 (1915).
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against Michigan, to remedy which Michigan shippers had
already filed a complaint. Moreover, the Ohio district of
the United Mine Workers was pushing a complaint before
the Ohio Commission in an effort to reduce the entire Ohio
rate level. Success in this would jeopardize all coal rates,
and would endanger the revenues the railroads had recently
defended in the famous Five Per Cent Case.* Back of all
was the fact that by the pragmatic test of tonnage shipped,
Ohio was slipping badly. Into this general situation the
Pittsburgh operators injected the lake cargo issues.

In view of the utter inability of the parties to agree on a
settlement of these conflicting interests, the Interstate Com-
merce Commission in August 1915, and in January, 1916,
ordered two general investigations into the reasonableness
and propriety of all rates and differentials on westbound and
on lake cargo coal. The two cases, Bituminous Coal to C.
F. A. Territory, and Lake Cargo Coal Rates, involving
practically the same origin territory, the same shippers and
the same carriers, were decided concurrently.®

No clearer case could be wished for the beneficent interven-
tion of a disinterested arbiter. The conflicting interests of
shippers were intensely sectional, each of the sections had
markedly different conditions, yet all were forced to compete
in common markets. None saw beyond the end of his
sectional nose. The carriers too were divided. If our
crowded world admits of order, here was an invitation to
administer some. Once again there seemed an opportunity
for the Commission to make a comprehensive settlement, and
once again the best-laid plans went awry.

231 I. C. C. 351; 32 L. C. C. 325 (1914).
846 1. C. C. 66 and 159 (1017)."
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BACK TO THE COMMISSION

The theory of the Pittsburgh operators in the 1917 case

was simple. They relied upon the passage in the Boilean
case in 1912, supra, wherein the Commission had said, at
page 655:
From the point of view of the specific cost of doing this par-
ticular business this rate (78 cents) is still too high; but, as we
have said before, cost is only one of the elements entering into
a rate. , When we consider the coal rates from all the fields
which will be affected by this change in the Pittsburgh rate (10-
cent reduction), the disturbance of established differentials, the
possible deflection of the currents of coal trade and its effect
upon operators elsewhere, the effect upon the carriers directly
involved and the indirect effect upon other carriers, and all of
the other valid considerations, we are forced to the conclusion
that a rate lower than this would not be just and reasonable
under the conditions disclosed by this record.

If they could show that the cost of carrying lake coal had
not increased, and that not only had there been no deflection
of trade currents nor disturbance of established rates, but on
the contrary that the trend from Pittsburgh to West Virginia
had continued, then they thought their case was complete.
The Commission had moved once in their direction, but hesi-
tantly, lest others be upset. If it could be shown that no
upsets occurred, then the Commission might move again,
more boldly.

To this end the complainants’ evidence was pointed. The
details need not be exhumed here. The Commission con-
cluded that costs in 1916 were much the same as in 1911, and
that Pittsburgh'’s relative position, had declined. though until
1916 her absolute tonnage had not. But the Commission
was equally capable of quoting its own decisions, and cited its
opinion in the 1912 West Virginia lake case in support of
this conclusion:*

4 Ibid., p. 165.
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assuming that the contentions of the complainants were estab-
lished, it is not the duty of a carrier to place all of its shippers
in a position to meet the markets which they may desire to
supply . . . and it is clearly not within the power of this Com-
mission, nor is it the duty of the carriers, so to adjust freight
rates as to maintain a fixed relation of tonnage as between given
points or districts of origin.

It therefore observed that it would be inclined, on the com-
plainants’ theory, to dismiss the complaint. However, in the
general investigation much other evidence was produced, and
what had been withheld in the right hand was now partly
given in the left. The Pittsburgh operators had complained
of the unreasonableness of the Ashtabula rate. Because of
new conditions to be noticed presently, the Commission de-
clined to pass on that issue, but as a result of its investiga-
tion, it did reach the conclusion that the rates were unduly
prejudicial to Pittsburgh, and preferential of West Virginia,
and so ordered the differential spread from 19 cents to 25
cents. No notice was taken of the usual legal prerequisite to
a finding of undue prejudice, that the same carriers be
responsible for both the prejudicial and the preferential rates.
In later lake cargo litigation this point was warmly contested.
Six cents naturally was much less of a change than the
Pittsburgh operators had hoped for, but it was half a loaf.

The Commission based its action on a variety of factors.
Elaborate comparisons of mileage were made, and of rates
and differentials, and of revenue derived from them, The
return haul of iron ore to the northern fields was considered.
The prevailing single-line hauls from the northern fields were
contrasted with the two- or three-line hauls from the south,
and it was pointed out that the southern coal must cross the
Ohio river over expensive bridges. The costs of the hauls
from Pittsburgh and from West Virginia were compared
by the use of “locomotive tractive power miles ”—a yard-
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stick which the Commission approved as affording “ perhaps
the best basis available of record for comparing the relative
costs for the road haul of transporting lake cargo coal from
the several fields.” ®

The southern operators who intervened made numerous
efforts in this case and in Bituminous Coal to C. F. A. Terri-
tory, supra, to introduce evidence of the competitive con-
ditions in the coal industry, but made little headway. Their
argument was that the competitive situation was of primary
importance. Not only freight rates, but also labor costs,
mining methods, taxes and other overhead charges con-
ditioned the ability of each operator to compete and there-
fore were proper subjects of inquiry. The Commission ex-
cluded this evidence with the comment: ®

This argument is predicated upon a mistaken view of the duty
of the Commission. Its fallacy lies in the assumption that in
dealing with a competitive situation between producing fields,
the Commission may, in disregard of transportation conditions,
fix rates to equalize commercial and economic disadvantages or
approve existing rates that effect such a result.’

That sounds simple, and the Commission has often repeated
the same thing in substance, but the issue will not down.
Now, it has already been indicated that this readjustment
of coal rates, comprehensive and well-intentioned though it
was, failed to prove any more lasting or satisfactory a settle-
ment than that in 1912. Whether it would have done so in
normal circumstances cannot be told, for it never had a
chance. The war upset all calculations in this as in other
fields. The war, indeed, exerted a controlling influence on
the decision of these cases. The decision was rendered July
13, 1917, three months after the declaration of war, but the

5 Ibid., p. 182.
e Ibid., p. 142.
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effects had begun to be felt considerably earlier. At the
last hearings in the case in April the carriers introduced a
variety of exhibits indicating that while 1916 as a whole was
the most prosperous year in their history, toward the end of
that year operating expenses suddenly jumped, without any
revenue increase. The cost of supplies went up about 50%
in a few months, and contracts on a yearly basis that had
carried the railroads through 1916 at pre-war prices had to
be renewed at heavy advances. Labor costs rose too, though
not as quickly.

The result was an emergency and led to the first of the
war rate increases in the spring of 1917, while the coal cases
were still pending. On the lake rates a flat increase of fifteen
cents was added, leaving the differential structure untouched.
The Pittsburgh rate then became 93 cents instead of 78 cents,
and Kanawha $1.12 instead of 97 cents. Under these
circumstances, when the Commission announced its decision
in July, no attempt was made to pass on the reasonableness
of the rate level, and the carriers were simply ordered to
revise their schedules so as to make effective the changes
prescribed in the differentials. This was accomplished by
adding six cents more to the Kanawha and other Southern
rates, to make the key differential 25 cents. ‘The Fairmont
rate was raised three cents only, As the matter stood, the
changes effected were of small moment, lost in the larger
interests of the war.

THE WAR DISLOCATIONS

The war entirely submerged for the time being all the
previous issues in the lake controversy and brought forth
a whole new set of problems. Interesting in themselves as
a part of our war history and as transportation studies, they
have less bearing on the sectional conflict that runs through
the rest of the story.
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During the war the lake market lost its usual attractiveness,
There were a variety of reasons, including transportation
difficulties for which the operators were themselves often
largely to blame, but the principal one was that there was
more profit in supplying the war industries of the steel dis-
tricts than in the lake trade. Coal at the lakes was handled in
a pooling arrangement, and though there was some juggling
of brokerages and commissions, price control was more effec-
tive there. In direct sales to industrial consumers there was
much more opportunity for evading the price-fixing of gov-
ernment agencies. Much of the lake cargo coal shipped had
therefore to be extracted almost under duress from unwilling
operators. - For months at a time northwestern consumers
clamored in fear of a fuel famine and hastily improvised gov-
ernmental authorities threatened and cajoled, ordered and
countermanded orders, in an effort to get an adequate supply
of coal to the lake ports.

During the five years preceding American entry into the
war, average spot prices in Pittsburgh for mine-run coal at
the mines ranged roughly between $1 and $1.50 a ton.” 1In
the last nine months of that period, however, the stimulus
given to eastern industry by European contracts led to the
tripling of coal prices. By June, 1917, the complaints of
consumers, whose bidding against each other was as much
responsible for the high prices as profiteering by operators,
could no longer be ignored. Drastic price-fixing methods
were resorted to, but evasion was common, often with the
connivance of the customer.® The familiar justification was

? C. E. Lesher, Prices of Coal and Coke, 1913-18, in U. S, Geol. Survey,
Mineral Resources of the United States, 1918, pt. ii, p. 54. The account
of war prices and movements of coal is taken largely from this source,
and from Coal, Part B—Distribution, ibid., pp. 605-813, 1315-1392, and
from contemporary newspaper clippings. See U. S. Fuel Administration,
Report of the Distribution Division, 1918-19, pts. i and ii (1920).

8 The Pittsburgh Post, August 18, 1917, spoke of the $3 price agreed
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ready to hand that “ everyone is doing it”. On August 10,
1917, the Lever food and fuel control act became law. On
August 21 the President announced a scale of temporary coal
prices based on recommendations of the Federal Trade Com-
mission to be effective pending an investigation of mining
costs. Two days later he appointed H, A. Garfield as Fuel
Administrator. For West Virginia and Pennsylvania mine-
run coal, the price fixed was $2 a ton. This was protested
by the operators, and also by the miners who threatened a
strike unless wages were increased so as to give them a share
of the fabulous profits the operators were making. To take
care of this demand, an increase to $2.45 was allowed. As
the subsequent investigation by engineers of the Fuel Admin-
istration showed, this was ample for the large-scale, low-cost
mines from which most of the tonnage came, but it was not
a sufficient stimulus to get out the extra volume from smaller,
higher-cost mines, demanded by the wartime scale of activity.
The policy of the Fuel Administration was to make every
mine produce to capacity, and some later price increases had
to be made.

Lake shipments in 1917 began at an indifferent pace, but
speeded up gradually during the summer and by a spurt at
the close came near the previous high record in 1913. This .
was accomplished in the face of acute car shortage by
two expedients, pooling at the lake ports, and priority
orders to the carriers. Pooling prevented the shipper from
retaining “brands” and from getting the premium on
upon as “everywhere evaded”. The Pitisburgh Dispatch of the same
date mentioned a * rumor” that much lake coal was being “lost”—i. e.,
diverted to Canada, where the lake trade brokers could get more than the
$3 plus brokerage allowed by the agreement in this country. An Illinois
operator, W. S. Scott, at an inquiry in Missouri, testified with the frank-
ness of a Richard Croker regarding his idea of a fair profit during
war: “There is no limit. We get what we can. Everybody is doing

that, including the farmer...I am doing all I can to get what I can.”
Quoted in Pitisburgh Post, Aug. 21, 1917,
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special quality coals. It also kept him in ignorance for a
week or two of the identity of the purchaser to whom he
must ultimately look for payment. . Itdid, however, cut down
enormously the delays at the ports. The Director of Trans-
portation Priority, under authority of the Priority Shipment
Act, ordered all bituminous coal carriers to give priority to
shipments of lake cargo coal. Later the Fuel Administrator
on October 1 ordered all coal producers shipping to the
lakes to continue through November sending at least as great
a volume as they had sent in September. A representative
of the Fuel Administration was placed in Cleveland in
charge of apportioning lake coal. So the 1917 tonnage was
carried.

In the light of these circumstances it is not surprising that
the 1917 decision on lake cargo differentials was accepted
without controversy. With fancy prices to be had and de-
mand unlimited the important question confronting the
operator each day was whether his railroad would give him
any empty cars to fill, not whether he would have to pay six
cents more a ton to have them shipped off. A differential of
25 cents did not mean what it had meant when the freight
rate was nearly as much as the cost of the coal at the mine.

When the 1918 navigation season opened, the picture had
changed again. Federal control of the railroads superseded
the efforts of individual carriers to untangle a mass of con-
flicting priority orders and relieved the congestion at the
terminals that had nearly brought war industry to a stand-
still.  An exceptionally cold winter in 1917-18 heightened the
difficulties. The famous five-day shutdown of all non-
essential industries, followed by *heatless Mondays ” gave
the carriers a breathing space, after which transportation
conditions gradually improved. The Fuel Administration
was reorganized, and a zone system put in effect on the first
of April. The essence of this system was to budget the needs
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of each state and to require their filling from the nearest coal-
producing district, thus eliminating cross-hauls. Pooling
was retained, but no priority orders were issued.

The effect on the lake shipments was marked. Anthracite
was largely confined to New England and the east, and the
low-volatile * smokeless ” coal prized by the Navy was for-
bidden for domestic consumption in the Northwest. All-rail
coal from Illinois was likewise denied the Northwest, which
was obliged to rely upon lake shipments exclusively to fill its
needs. Coal production in 1918 was the largest on record,
and the lake shipments amounted to 28,156,501 tons, also
the largest then known.

Some of the broad results of the war control on the lake
traffic may be seen by examining the changes in tonnage and
percentage from important districts during the war years,
as shown in the table in the appendix. From these it appears
that while the Pittsburgh and northern Ohio operators di-
verted their tonnage to more profitable markets close at hand
in 1917, in 1918 they were forced by government control to
ship more to the lakes. Southern Ohio and West Virginia,
having few industrial customers at home, to some extent filled
the gap at the lakes in 1917, but they too sought more lucra-
tive markets. The low-volatile coal from New River and
Pocahontas was turned toward tidewater in 1918. Much
new tonnage was opened up in southeastern Kentucky.

Thus instead of the normal scramble of operators trying
to ship coal to the Jakes in order to keep in continuous opera-
tion, we have the spectacle of consumers asking the govern-
ment to make the operators ship them coal and of operators
finding so great a demand among war industries at the
pegged price or at bootleg prices, that the lake market offered
little attraction, Prices were so high, on the pre-war scale,
that pre-war differentials were of little account.
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THE POST-WAR READJUSTMENT

The signing of the Armistice stopped temporarily the
urgent demand for coal. Federal control of prices and the
zone system ceased on February 1, 1919, and production was
low for a few months until the excess was consumed and
until it was realized that a strike was likely on November 1
of that year. Demand became active in the fall as the
strike approached and car shortage reappeared to limit
production.

The strike that began on the first of November lasted for
six weeks, and was the most effective tie-up on a national
scale the industry had ever seen. A few hours before it
went into effect, control of all soft coal then on wheels, as
well as all later mined, was vested in the Railroad Admin-
istration—the Fuel Administration had disbanded—and its
Central Coal Committee was clothed with the powers of the
Lever Act over prices and movement.® The strike was most
effective in the Mississippi Valley, least so in the West
Virginia and Kentucky fields. It was finally called off, on
December 11, after injunction proceedings had proved in-
effective in returning the miners to work,’® on the under-
standing that the President would appoint a commission to
arbitrate between the parties.

By reason of slight demand in the spring, coupled with
car shortage in the fall, lake cargo shipments in 1919 totaled
only 21,755,869 tons, the smallest amount since I9I4.
Naturally the eastern operators made a vigorous effort to
recapture the ground in western markets that they lost dur-

9 A brief account of this will be found in W. D. Hines, The War
History of American Railroads, pp. 83-84 (1928).

10 The injunction granted by Judge Anderson in Indianapolis under the
Lever Act, at the behest of Atty. Gen. Palmer on November 8, 1919.
It commanded the revocation of the strike order within 72 hours. United
States v. Frank J. Hayes, unreported. Sayre, Cases on Labor Low, p. 757
(1922).
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ing the war. Some reflection of this may be seen in the fact
that though the lake tonnage as a whole dropped about a
quarter, Pittsburgh shipments dropped only about a tenth,
and amounted to 30% of the total. This was still, however,
far below the 44% Pittsburgh had enjoyed as late as 1915.
The war had permanently lowered her relative position.
Ohio, closer to the ports, maintained her place in the lake
trade. Kanawha, hard hit by the car shortage, dropped
badly. Pocahontas, on the other hand, and New River, with
their prized low-volatile coal, returned to their pre-war lake
tonnages.

In 1920 the coal operator’s ship came in. No sooner had
the winter control of the Railroad Administration over coal
shipments been relaxed, than the short-lived boom of 1920
began. The testimony is unanimous that in no other year
of this generation were the profits of coal-mining so great.

All was not plain sailing for the operators, however. The
United States Bituminous Coal Commission, appointed to
settle the wage dispute, recommended in March, 1920, in-
creases averaging about 27 per cent, and a subsequent series
of strikes raised the day rate from the $6 fixed by the Com-
mission to $7.50. The wage had previously been $5.

In July, too, a general increase of 40% in all freight rates
in eastern territory was allowed, bringing them to the highest
levels in history.** Differentials were preserved by figuring
the percentage increase on the highest-rated district, and then
adding that net amount to the rates from districts in the
differential structure. Following this increase, the Pitts-
burgh lake rate stood at $1.86; the Kanawha rate 25 cents
higher, and Pocahontas 15 cents higher still.

Another difficulty was with the car supply. A switch-
men’s strike in April tangled transportation badly, and
complaints of car shortage continued from then until the

11 Increased Rates, 1920, 58 1. C. C. 220 (1920).
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depression overtook the coal industry toward the end of the
year. Since no more coal can be mined each day than will
fill the empty cars switched daily to each mine, this acted
as a direct check on production, and a particularly unwel-
come one. Dissatisfaction with the manner of distribution
of those cars that were available led to the litigation of the
Assigned Car Cases,** and to much abuse and recrimination.

With the kaleidoscopic changes in conditions there was
a hectic scramble for the profits that were going. In this
case again, as during the war, the consumers of lake coal
and those in New England suffered. With industrial de-
mand at a peak, the lake market was again unattractive to the
producing districts nearest the industrial centers. This was
especially true of Pittsburgh, which with the eastern Ohio
districts declined in both tonnage and percentage in the lake
shipments in 1920. On the other hand, car shortage affected
most seriously the districts furthest from the lake ports, and
the consequence was a marked rise in lake tonnage originat-
ing from small or marginal districts whose local consump-
tion is slight, such as Hocking and Fairmont.

As the summer advanced it became evident that not
enough coal was reaching the lake ports and that heroic
remedial measures would be required. Since neither the

1280 I, C. C. 520 (1923) and 93 L. C. C. 701 (1924), in which the practice
of assigning private cars and cars for railway fuel in excess of the allot-
ment based on mine ratings, when cars were short, was held to be unrea-
sonable and unduly preferential. The practice gave a great advantage
to mines with railroad contracts, and a club to the carrier over the oper-
ator. An appeal to the courts was taken, Berwind-White Coal Mining
Co. v. United Siates, 9 F. (2d) 429 (1925), but in Assigned Car Cases,
274 U. S, 564 (1927), the Commission was upheld. The system of mine
rating, based on potential capacity per hour rather than total coal shipped
and sold in a given period, of itself leads to inflated ratings, surplus
capacity and irregular operation, and was condemned in the Report of the
U. S. Coal Commission, pt. i, pp. 233-235. The Interstate Commerce
Commission, however, after an investigation, refused to order a change,
Rules Governing Rating of Coal Mines, 95 1. C. C. 309 (1925).



THE 1917 CASE AND THE WAR 83

Fuel nor the Railroad Administration now functioned, it
devolved upon the Interstate Commerce Commission to
undertake this, the fourth governmental exercise of control
in the industry in consecutive years. Under the enlarged
powers granted it in emergencies by the Transportation Act
of 1920, Order No. 10 was issued on July 20, 1920, directing
all lake carriers to give priority to lake coal in furnishing
and moving cars.’® Lake coal began to move presently, but
momentum came slowly. These special service orders of the
Commission * came no closer to receiving universal appro-
bation than had the efforts of the United States Fuel Admin-
istration and the Central Coal Committee.” ** Other sec-
tions complained of the preference to the Northwest and to
New England; coal operators protested against being forced
to ship to the lakes. If they refused, however, their carriers
could refuse to move any cars for them.

The unusual forces that kept the depression from striking
the coal industry as early as others in 1920 had spent their
strength by the end of the year. It was a dramatic trans-
ition, in a period of six or eight months. Coal that in
September, 1920, had brought as high as $14 a ton was
available in March, 1921, at about $2.50 a ton. The situa-
tion was unrelieved except by the strike in the British col-
lieries from April to July. This revived American export
trade, at the expense of British miners, and permitted the
actual shipment of “ coals to Newcastle”. Lake shipments
remained at 22,363,899 tons, substantially the same as in
1920, but there were no transportation breakdowns to blame
this time, ‘

The 1921 depression furnished the first real test of staying
power in the lake trade since before the war. Every ton
that could be disposed of helped keep up operations, and the

18 1920 Ann. Rep., I. C. C., p. 11. See Pittsburgh Post, July 21, 1920,
18 Coal in 1920, p. 457.
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lake market immediately regained its pre-war attractiveness,
The share of the business that each district was able to get
reflected directly its ability to adjust itself to a low-cost basis
of operations. Eastern Kentucky, with non-union labor,
nearly doubled its shipments of the previous year, and
Pocahontas did almost as well. Kanawha likewise made a
good gain. Pittsburgh, eastern Ohio, and Fairmont each
slipped a bit. On the whole the trend toward the southern
fields that had been characteristic of the decade before the
war seemed to reassert itself, with Pittsburgh in particular
several rungs further down the ladder.

In the coal year 1922, the great strikes in both the anthra-
cite and the bituminous fields were the outstanding events.
Great Britain was thereby enabled to return the coal exports
of the year before. The expiration of the general union
agreement on April I, just when the lake season opened,
was the signal for the strike’s beginning. In 1919 the miners
had struck to secure wage increases. This time they struck
to prevent the reductions in wage rates demanded by the
operators. Many operators, and much lay opinion, inclined
to the view that the union would be unable to hold out for
long, so there was little stocking beforehand. When, how-
ever, not only all the organized but many non-union fields
also responded, the contest became one of attrition. On
July 1 the striking miners were benefited by the railway shop-
men’s strike which added to the difficulties of distribution
from the non-union mines still open.*®

As the deadlock continued, government intervention and
control was invoked, for the fifth time in six years—almost
by habit. In July a Presidential fuel committee was formed,
consisting of three cabinet members, a member of the Inter-

15 This strike occasioned the “ Daugherty ” injunction granted by Judge
Wilkerson in Chicago, United States v. Railway Employees’ Dept. A. F. L.,
283 Fed. 479, 286 Fed. 228, and 290 Fed. 978 (N. D. Ill, 1922 and 1923).
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state Commerce Commission, and a Federal Fuel Distributor.
It undertook to coordinate Federal Government purchases,
lake shipments and railway fuel orders, but it had, of course,
only the moral authority of emergency. In September the
Cummins-Winslow embargo law gave a statutory basis to
the office of Federal Fuel Distributor with emergency
powers, and enlarged the authority of the Interstate Com-
merce Commission.

The strike was settled on August 17 at a conference in
Cleveland, when the union gave up its demand for a revival
of the central competitive field agreement. Operations were
to be resumed at the 1920 wage scale, which was to be con-
tinued until March 31, 1923. A proposal for a special com-
mittee of inquiry into the coal industry was abandoned when
Congress provided for the United States Coal Commission.
Producers’ associations and many operators refused to at-
tend or withdrew from the Cleveland meeting, but after the
settlement union operators generally swung into line. Last
of the important companies in the Pittsburgh district was
the Pittsburgh Coal Co., the largest.

Once production at a normal pace was resumed, the prob-
lem became one of getting the more distant markets supplied
before winter. This was the task of the Federal Fuel Dis-
tributor. By the end of the season 18,578,000 tons had
been shipped, but not since 1909 had the total been so small.
Eastern Kentucky, which had not closed down, increased
again substantially its percentage share of the total, and
Kenova-Thacker, also non-union, returned as a producer.
Eastern Ohio shipments were cut in half from the previous
year and Pittsburgh dropped in relative standing for the
fourth consecutive year.

In May, 1922, freight rates were materially scaled down.
The 40% increase over the 1918 level in eastern territory
that had been granted in the boom year of 1920 was cut to
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26%.'* This was the last of the general changes in rate
levels attributable to the war dislocations. Including the first
rise early in 1917, they left a net increase of 88 cents in all
lake cargo rates, just equal to the Pittsburgh lake rate as it
stood when the 1912 controversy began. The differentials
were not changed from the 1917 adjustment at the outbreak
of the war, but they of course represented a much smaller
fraction, either of the cost of production or of the selling
cost in 1923, than before the war. ’

The shortage of coal in 1922 left a hangover of demand in
1923, and since 1923 developed a very good demand in its
own right, it proved an excellent year—the first “ normal””
year since the war, coal operators reckon it. It was not so
good a year for the employees, for there were too many of
them. 1923 marked the peak of the overdevelopment in the
mines, when productive capacity shot far beyond the horizon
of consumption. 1920 was the last year in which the pre-war
line of normal consumption trend was touched. War prices,
strikes and railroad disability obscured the inevitable deflating
forces for some time, and in 1923 they were still disregarded.
It was a year of labor truce. The wage agreement of the
previous year was renewed for another year without much
difficulty. Toward the end of the year, however, the great
competitive advantage of flexible wage costs in the non-union
fields became increasingly apparent under the pressure of the
enormous overcapacity of the industry. Early in 1923 most
commercial mines were working part time. By the end of
the year, a third of them were entirely idle, while the bulk
of their business had gone to a small but growing percentage
of the lowest cost mines that were working full time.

The total production for 1923 was about the same as
in 1920, a little less than in 1918, but the lake shipments
reached a new high mark, almost thirty million tons. This

16 Reduced Rates, 1922, 68 1. C. C, 676 (1922).
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was nearly two million tons above the war record in 1918,
Every considerable originating. district increased its ship-
ments materially over the year before. The coal industry
still looks back wistfully to this year.

Even then, however, perspective made the picture look less
rosy to the northern operators. While the Pittsburgh lake
shipments in 1923 showed a handsome improvement over the
previous two or three years they were not quite as large as in
1916, and less than in any other pre-war year back to 1909.
In those fifteen years the total annual volume of lake cargo
coal shipped had practically doubled. Pittsburgh’s share of
the total had stood still or declined each year and all of the
increase had gone to her southern competitors.



CHAPTER V
LAKE CARGO LI1TIGATION SINCE THE WAR
I
DOCKET 15007

To remedy one factor in their unsatisfactory experience in
the lake trade in the post-war years, the northern operators
set out once more to secure a rate readjustment. As in
1909, they first approached the traffic managers of the carri-
ers serving them, but after a series of conferences the latter
refused to budge. Under pressure from the southern oper-
ators, the southern carriers declined to agree to any spread-
ing of the differential and the northern carriers were un-
willing to take the initiative by reducing their own rates and
possibly precipitating a rate war. Consequently, the north-
ern operators were informed that if they wanted relief, they
would have to go to the Interstate Commerce Commission
for it. They did, and thus began litigation which took all
the parties three times before the Commission, then to the
courts, and once more before the Commission, in a space of
eight years.

Complaints were filed in July, 1923, in which the eastern
Ohio and Pittsburgh operators alleged that their rates were
unreasonable and unduly prejudicial as compared with those
of all their competitors. In counter attack the Fairmont
operators complained similarly of the rates of their northern
but not of their southern competitors. The three cases were
consolidated in Docket 15007, Lake Corgo Coal Rates,
I925.

The renewal of the attack on the lake rate structure was

&8



LAKE CARGO LITIGATION SINCE THE WAR 89

not an isolated event. In the Ohio-Michigan Coal Cases,*
just previously decided, the Commission reviewed substanti-
ally the same issues that were involved in 1917 in Bitumin-
ous Coal to C.F.A. Territory, supra, and spread the differ-
ential in favor of southern Ohio under the Inner and Outer
Crescents on north and westbound coal from 40 cents and
60 cents to 50 cents and 75 cents respectively. The. lake
differentials in favor of Ohio were 28 cents and 43 cents,
respectively, under Kanawha in the Inner Crescent, and
Pocohontas in the Outer Crescent. Moreover, four Com-
missioners who concurred separately in the Ohio-Michigan
decision thought that the differentials should be still further
widened, and another thought the rates should be realigned
on a mileage scale, which would have an even more drastic
effect. The more emphatic of these concurring opinions,
by Commissioner Potter, was based on a consideration of the
general bituminous situation and urged the elimination of
long hauls as a means of promoting transportation efficiency
and concentrating production in the more efficient mines.?
This view was in line with the recommendations of the
United States Coal Commission, whose reports on various
phases of the coal industry appeared in the summer and fall
of 1923.® Following the first of these, the Interstate Com-
merce Commission began an investigation on its own motion
into anthracite freight rates, which presently became an in-
quiry into the rates on anthracite substitutes to New England
and the middle Atlantic states, and then a general re-

18 1. C. C. 663 (1923).

2 I'bid., 692.

8 Report of the U. S. Coal Commission (Washington, 1925). See esp.
Pp. 193-254, “ Report on Relief from Irregular Operation and Over~
development and on Transportation of Bituminous Coal”,

¢ Docket 15006, Anthracite Coal Investigation, 101 1. C, C. 363 (1925),
and 104 I, C. C. 341 (1925); Eastern Bituminous Coal Investigation,
140 L. C, C. 3 (1928).
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view of eastbound bituminous rates. The several phases of
this controversy stretched aver a period of nearly five years,
concurrently with the lake cargo cases and involved many of
the same parties. The northern operators found their tide-
water shipments to New York, Philadelphia and Baltimore,
and their all-rail coal to New England subjected to the same
strenuous competitive pressure from southern coal at Hamp-
ton Roads and Norfolk that their lake coal met in the
northwest.
Interveners

A number of sharply conflicting interests were represented
in the litigation. The Pittsburgh and eastern Ohio oper-
ators had brought their cases under both sections 1 and 3
of the interstate commerce act, alleging undue prejudice and
preference as well as unreasonableness. Under section 3,
they complained of the differentials from all the other coal
districts as preferred, thus aligning themselves against south-
ern Ohio and Fairmont with the others. They had no serious
grievance against southern Ohio, whose competition they
did not fear, and in the hearings eastern Ohio withdrew its
complaint against Hocking, which took the same rate. The
Hocking operators declined to join as complainants in this
case, but in the hearings they indorsed all the complainants’
contentions, except that they insisted that their rates should
remain the same as those from eastern Ohio.

The Fairmont situation was somewhat different. Fair-
mont coal is mined from the same seam that underlies both
Pittsburgh and Ohio No. 8, and the difference in average
distances from Fairmont and from the Ohio districts to the
lake ports is a good deal less than the difference between the
nearest and the furthest Ohio districts. In spite of this the
Fairmont differential was 15 cents over Pittsburgh, and 18
cents over Ohio. A much better case of prejudice to Fair-
mont, however, could be made out against southern West
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Virginia and eastern Kentucky, yet no complaint against
them was included in the Fairmont case. The largest Fair-
mont operator, the Consolidation Coal Company, was a still
larger operator in the fields further south and in its efforts
to improve the Fairmont situation was careful not to jeopar-
dize its more important interests elsewhere.

The question occurs whether a similar motive might not
deter other northern operators. The answer is not clear,
for there are no comprehensive data of public record on the
ownership of coal mines. But apparently commercial oper-
ators in the northern fields have no large holdings in the
southern fields, and vice versa. This is not true of con-
sumer-owned, or ‘“ captive” mines. Some of the largest
coal mines in the Pittsburgh district are owned by consumers
who have large coal properties in West Virginia. It is only
the commercial coal companies that feel the competitive
effect of differentials.

The other interveners in the 1925 case included associa-
tions of operators in the southern districts and in Illinois,
the regulatory commissions of the southern coal producing
and of the northwest consuming states, several of the largest
industrial consumers of lake coal, and a variety of civic
organizations and chambers of commerce. Naturally, the
southern operators denied any unreasonableness or undue
preference in their rates and they shared with their carriers
the burden of the defense. The Illinois operators send coal
all-rail to the Northwest in competition with lake cargo coal,
and so opposed any lowering of the Pittsburgh rate, but they
did favor spreading the differential by increasing the rates
from the southern fields. This would benefit Illinois directly
in competition with southern lake cargo coal, and also in-
directly by bolstering an argument for a greater differential
in favor of Illinois on all-rail coal westbound from the West
Virginia and Kentucky fields of the Inner Crescent.
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The regulatory commissions of the several states with
supine unanimity indorsed the demands of the dominant in-
dustrial groups in their respective states. They displayed
no independent judgment. The same may be said of the
intervening chambers of commerce and boards of trade.
These were the claquers—in the colloquial nomenclature of
the commission, the “ scenery.”

The northwestern consumers were vehement interveners.
As the Commission remarked later,®

in no proceeding before us have consumers and their represen-
tatives insisted more earnestly and forcibly than they have here
that their interests be not submerged in the struggle between
competing coal districts.

They might have been expected to be neutral in the contest,
interested only in access to the widest possible markets, with
the lowest possible rates. They did want that, but they were
not neutral. They supported the complainants’ prayer for
lower rates in order to bring down the entire rate level. They
vigorously urged a narrower spread, not a wider one, and
insisted that any rate reductions should be made a benefit to
the consumers. Just how the reductions would relieve the
shippers too in that case, they did not explain, and it is
difficult to ground the consumers’ position on anything else
than the sheerest self-interest. Those represented were users
of southern coal primarily, and insofar as they supported the
complainants here, it was with the intention of getting south-
ern coal on more favorable terms later.

Among the carrier defendants a superficial harmony pre-
vailed, with one exception, the Wheeling & Lake Erie, which
serves eastern Ohio chiefly. The Wheeling road, then an
independent, agreed that undue prejudice existed against
Ohio, and therefore proposed higher rates from West

8 Lake Cargo Coal Rates, 1925, 101 1. C, C, 513, 546 (1925).
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Virginia. The interests of the other carriers were not
ultimately at one, as was shown by later developments, but
they all agreed on the first step, which was to maintain the
status quo if possible. .

The Hearings

The hearings began in the middle of February, 1924, and
about five weeks in all were consumed in taking testimony.
Briefs were filed in September, and the examiner’s proposed
report, which recommended a 21-cent reduction in the Pitts-
burgh rate and a general readjustment, appeared at the end
of the following February, 1925. Congress was then in
session, but adjourned the short session on March 4. Ina
“ Leave-to-print ” speech dated March 4, Congressman
Robsion from eastern Kentucky made a violent attack on the
Commission and its examiner because of the proposed report
that had just appeared. This was the first mention of the
Lake Cargo cases in the political arena of Congress. Oral
argument was heard by the Commission in April, and in July
the Commission’s decision was announced.

From one important aspect, the complainants chose an
unfortunate time to bring their case, for with the hearings
completed before the lake season of 1924 was more than a
month or two old, the bulk of the testimony had to be based
upon the figures for 1923, and 1923 was the best lake season
the northern operators were to see in a decade. It is true
that by the time the case was decided, the Commission was
not unaware of the results of the 1924 operations and of the
beginning of the 1925 season, which was much worse for
the complainants, But the record was built on the experi-
ence up through 1923 only and the decision was confined
to that. '

The bulk of the shippers’ evidence in any important coal-
rate case, which involves both issues of unreasonableness and
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of undue prejudice, consists largely of elaborate analyses of
the average distances; of the cost of the hauls (segregated
as to terminal and road-haul costs) ; the revenue derived by
the carriers per ton, per car and per train, by miles and by
days; the conditions of transportation; comparisons of the
rates with those on the same or similar commodities for
similar hauls; and the same analyses and compatisons of the
differentials as measures of the differences in these various
respects. Out of this mass of material, the complainants
here sought to emphasize two or three points.

One of these was the effect of the percentage increases in
the rates, coupled with the maintenance of the differentials
through the war changes.® Because the percentage was
applied to the highest rated districts, the flat increases to the
nearer ones obviously amounted to a higher percentage of
those rates. Had the Pittsburgh rate been advanced and
reduced by the standard percentages, it would in 1923 have
stood at $1.3835, instead of $1.66. Of course, the purpose in
making the advances as they were made, was to preserve the
differentials, and such treatment was not exceptional. How-
ever, with both the price of coal and the freight rate nearly
doubled since the differentials were fixed, thé competitive
effect of the latter was much less.

Another point emphasized was the changed relation of the
lake cargo rates to those on ex-lake iron ore moving from the
same lake ports, often in the same cars, to furnaces located in
the same general districts as the northern coal mines. When
the Pittsburgh lake rate was reduced in the Boileau case,
-from 88 cents to 78 cents per net ton, with the remark that on
a cost basis it was “ still too high ”, the ex-lake ore rate was

8 There were three advances, April 16, 1917, June 25, 1918, August 26,
1920, and one reduction, July 1, 1922, The Pittsburgh rate, beginning
before the war was successively, 78¢, o3¢, $1.30, $1.86 and $1.66,
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04 cents per gross ton. In 1923, the ore rate was $1.15,
compared with the $1.66 lake cargo rate.’

Perhaps the main reliance of the complainants was upon
cost studies that indicated $1.23 as a reasonable maximum
cost, including a fair profit, of hauling lake coal from eastern
Ohio; this was in line with the results of the cost studies
in the Boileau case. Finally, as an indication that their
differentials were too small, the complainants compared them
with the differentials of 50 cents and 75 cents which the
Commission had just fixed in the Ohio-Michigan Cases,
supra. In conclusion, the complainants asked that their lake
rates be reduced from the existing levels to $1.23 for Ohio
and $1.26 for Pittsburgh—reductions of 40 cents which
would increase the differentials under the southern high-vola-
tile fields to 68 cents and 65 cents, respectively. Since a re-
duction of their rates would help them little if the rates from
their southern competitors were likewise reduced, they asked
the Commission to use its minimum rate power to keep those
rates where they were.

The railroads’ answer may be summarized in a few
sentences. They cast what doubt they could on the cost
studies that had been submitted and they emphasized the
loss in revenues that reductions would bring. On the affir-
mative side, they offered comparisons of commercial coal
rates for like distances in the same general territory, which
were on a generally higher level. They urged in support of
the adjustment as it had previously been fixed by the Com-
mission, that under it the complaining districts, taken to-
gether, had in 1919 and 1921 still supplied more than half

* See Iron Ore Rate Cases, 41 1. C. C. 181 (1916), and Trunk Line and
Ex-Lake Ore Rates, 69 1. C. C. 580 (1922), in the latter of which reduc-
tions by the carriers in ex-lake ore rates were disallowed by the Com-
mission. The change reflects the greater bargaining power of the few
giant shippers in the steel industry as compared with the multitude of
coal shippers.
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the lake shipments. This was not true in 1923 nor in
1924; still less so in 1925.

The intervening southern operators supported their
carriers’ contentions and in addition introduced much evi-
dence of the competitive situation between themselves and
the northern operators. They urged that a substantial share
of the lake traffic was essential to the economical operation of
their mines, without which the business and social life of the
southern districts would be endangered. They complained
also that they were handicapped. by the fact that many of
the dock and distributing companies of the Northwest
were controlled by the northern operators and their asso-
ciates. It was a fact, however, that the dock companies were
constrained to carry and supply southern coal through the
force of consumer demand for it.

Just before the appearance of the examiner’s proposed
report, Congress had passed, under pressure of the agri-
cultural lobby, the so-called Hoch-Smith Resolution, which
on its face seemed to direct the Commission to grant lower
rates to shippers in depressed industries.®* When the ex-
aminer’s proposed report appeared and favored the Pitts-
burgh contentions, the southern operators invoked the new
resolution and petitioned for further hearing in order that
the conditions prevailing in the coal industry might be con-
sidered by the Commission. Later, when the shoe was on
the other foot, the southern operators took a contrary view
of the meaning of the Hoch-Smith Resolution, but here it
‘seemed to offer support for their contentions. Although
the Commission was still groping for the meaning it should
give the Resolution, it decided not to reopen the Lake Cargo
case or merge it with the general investigation ordered by the
Resolution. The petition was denied.

8 See below, chap. viii, p. 248.
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The First Decision

The Commission, by a vote of seven to four, reversed its
examiner’s recommendations ®* and dismissed the complaints,
The decision was made public on July 16, 1925 but by an un-
explained leak the results were known to interested parties
two weeks before the official announcement.

Commissioner Hall wrote the decision. The issue of
unreasonableness was dismissed on the basis of comparisons
which were taken as settling that the level of. the rates was
reasonable, despite the evidence of peculiarly favorable con-
ditions in handling lake coal. What was said in the Boileau
case to the effect that “cost is only one of the elements
entering into a rate ”, was repeated.

The issue of undue prejudice seems to have been dismissed
chiefly because of the good showing of the eastern Ohio
districts, Ohio No. 8 and Cambridge, in lake shipments in
the post-war years. In the interval of a dozen years since
1911 these districts had kept their standings, relative and
absolute. The southern Ohio districts had decreased during
the same period and similarly the Pittsburgh tonnage had
declined, while that from Pennsylvania outside Pittsburgh
had increased. These facts were regarded as demonstrating
that no undue prejudice had existed; if Ohio No. 8 could do
so well, the other districts on the same or nearly the same
rate could not complain. In 1923 the complainants to-
gether still shipped 60% of the total.

The Commission also found that the legal basis for a
finding of undue prejudice was lacking, even though the

9 Lake Cargo Coal Rates, 1925, Pittsburgh Coal Prod. Assn. v. Ashland
C. &I Ry, 101 L. C. C. 513 (1925). Commr, Campbell concurred, at
P. 549, in the finding that the rates from Pittsburgh and Ohio were not
unreasonable, but thought the differentials should be spread. To do that
would require an exercise of the minimum rate power, and he thought
the record presented an insufficient basis for that. The division on the
issue of differentials was therefore 6 to 5.
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facts otherwise would support it, as they said they did not.
This was because “ the carriers controlling the rate adjust-
ment from the southern West Virginia and Kentucky dis-
tricts are not the same as those which control the adjust-
ment from the complaining districts,” a condition the Com-
mission had long held to be a prerequisite to a finding of
undue prejudice.’® The statement is literally true only if
corporate entities are kept distinct, and the application of
the condition to the lake cargo carriers is involved in con-
siderable legal doubt. It is subject to change as the con-
solidation program advances. v

All in all, the tenor of the Commission’s decision was to
recognize as facts most of the assertions of the Pittsburgh
operators with respect to their rates, but to deny that they
made out a case of unlawful carrier action which entitled
them to relief. If the complainants have suffered, it is from
acts that are within the lawful discretion of the carriers, or
it is from causes outside the rate structure.

Four dissenting Commissioners, and one more who con-
curred in the finding that the rates were not unreasonable
per se, thought the facts did make out a case and that the
Commission should do something about it. Commissioner
Eastman, who wrote at greater length than the others, had **

no doubt whatever that nothing has been shown which warrants
the imposition of relatively high rates upon the northern dis-
tricts in order that the southern districts may have the benefit
of relatively low rates; and that is what has plainly occurred.

With the majority he agreed that the legal basis for a find-
ing of undue prejudice was lacking and that there was no
sufficient basis for the use of the minimum rate power. His

10 Ibid., p. 545. See Ashland Fire Brick Co. v. Sow. Ry, 22 1. C, C.
115 (1011); $nfra, ch. vii.

1101 I, C. C. 513, 553 (1925).
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solution was to lower the Pittsburgh. and Ohio rates to levels
corresponding to the cost of the service, i.e., $1.40 and $1.35,
respectively. That would do justice to the complainants.
It would also place the burden of maintaining the favorable
situation of the southern operators, if it were to be main-
tained, upon the southern carriers, who were, he said, a
prosperous lot anyway. He continued: **

If after such reasonable rates were established the southern
carriers should seek by corresponding reductions to maintain the
present differentials, they would be at liberty to do so, provided
they did not in the process impose an unreasonable burden upon
other traffic. Whether they could avoid such a burden which
would lay the foundation for the exercise of our minimum rate
power, I do not undertake to say. It is at least very doubtful.

In conclusion he took occasion to denounce as “ fantastic ”
the assertion that it was “ necessary to give the southern
fields access to the northwestern markets in order to-ensure
a reasonable price for coal there.” With no shadow of
monopoly among the Pittsburgh and Ohio producers, and
with a supply greatly in excess of any possible demand, he
thought the clear need of the situation was not more com-
petition but steadier production and less waste of transporta-
tion by the curtailment of the longer hauls. In this will be
recognized an agreement with the view expressed in 1912
that the opening of the southerh fields was economically a
misfortune and an agreement with the major conclusions of
the United States Coal Commission in 1923. It was the
view, however, of a minority of the Interstate Commerce
Commission. The majority were more impressed with the
immediate claims to existence of the others than with the
harsher claims to justice of the complainants. “ One must
live”, said the southern operators. The majority of the

12 Ibid.
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Commission were not the men to give the stern reply, “1
do not see the necessity.”

II

SECOND THOUGHTS

After an adverse decision by a 6-to-5 vote, the temptation
to seek a reconsideration was natural and strong, particularly
since the defeated parties themselves now felt the pressure of
overwhelming necessity. This time it was the northern
operators who said, “ One must live.”” The seasons of 1924
and 1925 nearly wiped them out. About Christmas time in
1925, therefore, within six months of the original decision,
petitions for a re-argument and reconsideration on the basis
of the more recent experience were filed by the original
complainants. The Commission issued an unusual order, to
show cause why further hearings should not be had, and
then in April, 1926, agreed to a further investigation.

Changed Conditions

The year 1924 is remembered as the year of the Jackson-
ville wage agreement, which continued for three more years
the scale set in 1920. Probably no other word in the Eng-
lish language, to a northern coal operator, has quite so nearly
the effect of a red flag on a bull as “ Jacksonville.” It has
been the scapegoat upon which the sins and sufferings of
the industry for the succeeding four years were heaped. It
was a contributing factor and the immediate occasion of
trouble, but separately considered, was probably not much
more to blame than scapegoats usually are.

The agreement was made in January, 1924, in anticipation
of the expiration of the previous year’s truce, at a confer-
ence of representatives of the United Mine Workers, oper-
ators’ associations, and government officials, Secretaries
Hoover and Davis, and John Hays Hammond, chairman of
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the Coal Commission in 1923. It is generally admitted that
no agreement would have been reached but for the pressure
of the government sponsors, who were anxious to avoid
labor troubles like those of 1922 in a presidential year. The
continuance of the 1920 wage scale was accepted with the
greatest reluctance by the operators who signed. Many did
not. The agreement covered perhaps 60% of the productive
capacity east of the Mississippi, but the other 40% included
all the southern West Virginia and eastern Kentucky and
Tennessee mines.

In industry generally the year 1924 was characterized by
a “mild reaction.” The consumption of bituminous coal
was reduced, and for the first time since the war no strike,
no car shortage, no unusual export demand intervened to
obscure the effects of the enormous overdevelopment of the
mines and oversupply of labor. A period of drastic liquida-
tion set in that has not yet ceased. For the first time since
statistical records have been kept there was an absolute
reduction in mine capacity.

Since the southern operators were free to reduce wages,
the substantial parity in wage scales that had existed between
the union and non-union fields after the strike in 1922
quickly disappeared. Consequently the shift in tonnage pro-
duced from north to south, which had become a familiar
phenomenon to coal men, was greatly accelerated. The
lake traffic reflected the general trends. The total volume
of cargo coal shipped in 1924 shrank nearly to the 1919 level,
Of this, Pittsburgh’s share was cut almost in half from the
previous year, 14% compared with 27%. Ohio maintained
her relative position at 17%, thus for the first time forging
ahead of Pittsburgh. Kanawha for the first time became
the largest-shipping district in the lake trade. Eastern Ken-
tucky moved far enough up to push Pittsburgh into fourth
place. Every other southern district gained relatively over
the year before. It was a runaway.
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" Lest 1924 be thought unusual, the next year repeated a
similar story. This time Ohio, too, dropped way down.
Early in 1925 most commercial mines in the Pittsburgh dis-
trict shut down. Temporary relief appeared finally in the
great anthracite strike on September 1, but the forces of
overexpansion, increased economy in the use of fuel, com-
petition of other sources of power, and increased output per
man, on the one hand, and arrested demand and adequate
transportation on the other, were not so easily exhausted.
A few of the northern mines reopened non-union with lower
wage scales, leaving their lawyers to take care of the Jackson-
ville agreement. In the case of the Pittsburgh Coal Com-
pany, the shutdown was accompanied by an- executive re-
organization*®* and by extensive improvements in the
methods of handling and preparing coal.

These wage reductions were met by further reductions in
the southern fields and as irreducible minima were reached,
depression overtook them as well. The anthracite strike in
September, however, was a boon to the low-volatile West
Virginia districts. New Englanders were weary of hard
coal shortages and turned to the smokeless bituminous they
had heard of during the 1922 anthracite strike. The Inter-
state Commerce Commission at Thanksgiving time ordered
the carriers to put in temporary all-rail rates from West
Virginia to New England.** This was an entering wedge.
The rates were later made permanent and another Pennsyl-

18 Mr. W. G. Warden became chairman of the board. Testifying be-
fore the Senate Interstate Commerce Committee, he stated, “the policy
of the Pittsburgh Coal Co. is to continue to operate its mines efficiently
on the open-shop basis in the firm belief that under the present laws
and economic conditions there is no other course that will give men in
its employ the opportunity for steady work at the best wage rate possible
or that offers opportunity for profit to its stockholders.” Hearings on
Conditions in the Coal Fields, p. 1286 (1928).

1t Anthracite Coal Investigation, 104 1. C. C. 341 (1925).
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vania market was opened to southern competition. Lake
shipments in 1925 took a turn for the better, but, far from
sharing the improvement, Pittsburgh’s lake business was
barely over 2,000,000 tons, the smallest of any year in this
century.

In 1926 there was a let-up in the competitive pressure, not
from any fundamental changes, but because of the con-
comitance of four short-term influences that for the moment
outweighed the general trend. The first of these was the
anthracite strike that continued through the latter part of
February, 1926, and created a demand for bituminous in
replacement. The second was the large general consumption
that accompanied record industrial activity. 1926 was a
boom year. Third was an export demand almost as large
as that of 1920, created by the seven months’ suspension in
Great Britain. Finally, in the closing months of the year,
a good deal of coal was stored in anticipation of a strike at
the termination of the Jacksonville agreement in April, 1927.

All these forces were short-lived, and by the end of the
year were exhausted, yet under their influence occurred
one of those psychological flurries that fly in the face of
logic. Prices rose abruptly, and by their very rise created
additional demand among consumers who feared they might
be caught by further rises later. Industrial purchasers
found themselves bidding against lake shippers, exporters
and domestic demand. Many northern mines that had closed
down because their operators were unable to pay the Jackson-
ville scale and compete, were reopened. The bubble, how-
ever, did not last long. Late in Navember the British strike
collapsed and prices dropped back.

Despite the boom, the diversion of business from north to
south continued. Between 1923, when the pending Lake
Cargo case commenced, and 1926, Ohio production had de-
creased 31% and Pennsylvania 11%, while in West Virginia
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total production had gone up 33%, in Kentucky 41%, and in
Virginia 20%. In lake shipments in 1926, Kanawha was
again the leader, and for the third year in succession Pitts-
burgh stood in fourth place. All Ohio shipped less than the
“Thacker-Kenova districts in West Virginia.

Reconsideration

The - hearings on reconsideration began in July, 1926,
before Commissioner Hall, who wrote the original decision.
Every effort was made to bring the record down to as late a
date as possible. The case had by this time attracted wide
public attention, and a much larger audience was on hand
than is usual at a rate case. An editor of The Coal Age
covered each of the hearings in detail for that trade journal.*®
Political personages of varying importance hovered around,
and threats and counter threats of political action were
rumored. Lest there be any doubt where important Repub-
lican interests lay, James Francis Burke, late general counsel
for the Republican National Committee, argued the case on
behalf of the intervening Pittsburgh Chamber of Commerce.
The issue, however, cut across party lines.

Three points were emphasized in the complainants’ reargu-
ment. The sudden and much more rapid shift of business
to the south in 1924 and 1925, they thought, dispelled any
need of restraint by the Commission in reducing the northern
rates for fear of .undue disturbance of established channels
of traffic. Southern coal would not be driven out of the
lake market by any differentials that the Commission con-
ceivably would fix. The northern districts now would be
lucky to regain their 1923 share. Second, the remark of
the Commission in its original report that “the issue of
unreasonableness . . . is on the whole subordinated to that
of undue prejudice,” was denied, and a determined effort was

18 30 Coal Age, pp. 120, 154, 608, 643, 748, 785 (1926).
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made to show that the northern rates were unreasonable, both
on the basis of cost, and by comparison with rates on com-
mercial coal. Finally, the Commission’s previous conclusion
that the legal basis for a finding of undue prejudice was
lacking, was sharply challenged. The question of the Com-
mission’s power is evidently important in any sectional rate
controversy involving a number of carriers. Here and in
later phases of this case it was a crucial factor limiting the
scope of the remedies the Commission could administer.

As for Ohio, the enormous reduction in its lake shipments
in 1925 and 1926 destroyed the basis for Commissioner
Hall’s argument in the original case, that since Ohio No. 8
had done so well under similar circumstances, Pittsburgh
and the other Ohio districts could not lay their troubles to
the rate structure.

There were some changes in the defense on rehearing, but
the principal one was in the volume of evidence and argument
submitted. With each successive stage of the controversy
two more words grew where but one had been before. The
ardor of the northern carrier defendants slackened notice-
ably in this second case, perhaps because the drop in northern
tonnage in the last year or two became alarming and
threatened greater losses than a lower rate. In the first
case they had been actively hostile; now they made no reply
to the petition for reconsideration. Their representatives
went through the motions of defense merely. The Wheeling
& Lake Erie, which had played a lone hand in the original
case, reaffirmed its willingness to accept the examiner’s pro-
posed report in the prior case, but asked for a proportionately
greater increase in the rates from the southern districts.
Before the hearings were concluded, however, it came under
joint trunk-line control and thereafter its independence
ceased.”®

18 Details of the acquisition of control of the Wheeling from John D,
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The burden of the carrier defense was again assumed, and
even more vigorously, by the southern carriers, especially the
C. & O. The same ground was gone over as before and as
the controversy grew in intensity, more extreme claims were
made on both sides. One of these was the effort of the
C. & O. to show that it had been developed into such an
efficient “ coal-carrying machine ” that it could transport
southern coal twice as far as the northern carriers for about
the same cost. Counsel for the C. & O. plainly implied the
intention of the southern roads to meet any reductions the
Commission might order in the northern rates. The story
failed to convince the Commission. The cost figures given
included only out-of-pocket expenses. The claim of low
cost in carrying from the south, on account of large volume,
was made in one breath, while in the next it was argued that
the higher cost of the northern haul was due to the conges-
tion of a large volume of traffic on the northern roads, and
this in spite of the preponderance of traffic southbound from
the lakes on the northern roads and a preponderance north-
bound on the southern roads. On the whole the conclu-
sion seems warranted that any significant difference in
transportation costs in favor of the southern haul can only
Rockefeller, Jr,, by the B. & O. on behalf of the trunk lines are given
in an Associated Press dispatch from New York dated February 7, 1927.
This incident in the long battle over consolidation programs is of interest
because trunk-line control of the Wheeling eliminates one of the principal
“ free lines ” in the lake cargo traffic from the northern fields, See Inter-
locking Directors of the W. & L. E. and Trunk Lines, 138 1. C. C, 643
(1928). In compliance with a later order to divest themselves of their
Wheeling stock, the trunk lines turned it over to the Alleghany Corpor-
ation, Van Sweringen holding company, under a trust agreement. The
4-party consolidation plan currently proposed assigns the Wheeling to
the C. & O. Since the Wheeling is the principal lake carrier from the
Ohio No. 8 district, such a consolidation would provide a clear legal basis
for a charge of undue preference and prejudice against the C. & O.

with respect to its lake rates from West Virginia and Ohio. Infra,
chap. vii.
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be reached by leaving out of account some significant factor
favorable to the north, such as comparing the C. & O,
lowest-cost southern road, with the average of all northern
roads, or by leaving out of account the P. & L. E,, lowest-
cost of the three principal northern lines, or the L. & N,,
highest-cost of the southern lines.

The chief reliance of the southern operators was again
upon a mass of testimony regarding economic conditions in
the mining districts, and evidence of the superior preparation
of southern coal for the market. At the best of their mines,
they said, labor was steadily employed at higher average
earnings, though at lower rates, than in the northern fields.
Those mines got the lake business which were equipped to
serve an increasingly exacting consumer. The burden of
the argument was to the effect that the rate adjustment was
a minor factor as compared with various competitive handi-
caps that the northern operators suffered. Some of these,
like the higher wage costs imposed by the union, they thought
could be cured; others, like the higher price of coal in the
ground, were the penalty of operating in a congested in-
dustrial region. Neither, they said, entitled the complain-
ants to rate relief. The northern operators in rebuttal ad-
mitted the higher costs and wages, but denied that they
should on that account pay relatively higher freight rates
too.

The evidence of industrial conditions was admitted this
time, whereas it had been rejected in the previous cases, on
the theory that while complainants could not rely upon it as
a ground for rate changes, defendants could use it to combat
the claim that rates were the basis for the complainants’
troubles. In admitting it, the Commission was doubtless
influenced by the existence of the Hoch-Smith Resolution,
which still awaited authoritative interpretation, but directed
the Commission to give consideration to conditions pre-
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vailing in the industry when making rate readjustments.
The resolution was later made a ground of appeal from the
Commission to the courts, but it does not seem to have been
a controlling factor. It is mentioned but once in the Com-
mission’s decision, and it is plain that the outcome of the
case would have been no different had the resolution not
existed. Whether the specific evidence of economic con-
ditions was admitted or rejected, the general facts were
matters of common knowledge to most of the commissioners.

Early in April, 1927, observers predicted a * political de-
cision ”’, a term not to be found in the Commission’s vocabu-
lary, but signifying a decision that attempts to adjust the
immediate controversy with a maximum of satisfaction and
a minimum of complaint without undertaking any funda-
mental settlement of the larger issues between the parties.
There was a flurry of excitement in May, shortly before the
decision was announced, over what was supposed to be a
leak, when stock of the Pittsburgh Coal Company shot up-
ward on the Stock Exchange, rising 50% in about two
weeks. Stock of the Pittsburgh Terminal Coal Corpora-
tion, the Pittsburgh & West Virginia Railway, and of the
Wheeling & Lake Erie Railroad, also shared the sudden rise.
The West Virginia legislature in a memorial asked for a
Congressional investigation. Nothing but rumor appeared
in explanation of the spurt, which continued for some days
after the lake decision was announced on May 28 and then
stopped as abruptly at it had begun. It seems clear that the
connection was a pure coincidence.

The newspapers in the communities most affected gave
prominence to rumors of political action. Following the
hearings in October, 1926, the Pittsburgh Gazette-Times had
reported that Pittsburghers, while hopeful of the outcome
of the case, were overlooking no opportunity to prepare for
eventualities. To that end Congressman Stephen G. Porter
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of Pittsburgh attended the proceedings, and, said the news-
paper reporter,**

It is understood that consideration is being given to supple-
mental action if it becomes necessary, whether in the nature of
a congressional investigation of the lake cargo situation, or the
powers of the Commission, or additional congressional legisla-
tion . . . or further legal action on the part of the complainants.

On the eve of the decision in May, 1927, the Charleston
(W. Va.) Gazette published a long and vitriolic editorial
attack upon Secretaries Mellon and Hoover, George Otis
Smith, Director of the Geological Survey and member of the
United States Coal Commission, and upon the counsel for
the Pittsburgh operators in their rate cases.

Ever since the 1925 decision, Senator Reed had talked
about a Pennsylvania representative on the Commission, and
in December, 1926, he seemed to have secured one when
President Coolidge nominated Cyrus Woods of Pennsyl-
vania to succeed Commissioner Cox. The political fight
that culminated in the rejection of the Woods nomination
came in January, just before the oral argument on recon-
sideration. Although there was no direct reference to this in
the argument, and certainly no hint of it from the Com-
missioners, they could not help being acutely aware of the
political atmosphere in which they were working.

The decision on reconsideration was favorable to Pitts-
burgh. On the ground of unreasonableness, it reduced the
Pittsburgh lake rate from $1.66 per ton to $1.46, and the
rate from eastern Ohio to $1.43, just half the reduction
asked. No change was ordered in any other rate, but the
carriers were told they would have to justify any other
changes in the existing differentials among the other Ohio
and Pennsylvania districts. The Fairmont complaint was

17 Pittsburgh Gasette-Times, November 1, 1926,
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dismissed, leaving changes there to the carriers’ discretion.
The majority adhered to its previous finding that the legal
basis was lacking for a finding of undue prejudice, but at
the same time it said,'®

We do not regard the present relationships between the rates
from the complaining Pittsburgh-Ohio districts and the south-
ern districts as proper. . . . It is expected . . . that the car-
riers will increase the differentials between the above-mentioned
districts and the southern districts by the amount of the reduc-
tion in the rates from the former. . . .

That would have been enough, but the Commission went on
to add the fatal dicta that later brought so much grief to
some of its members :**

Under the issues now presented, it is unnecessary for us to
consider whether the rates from the southern districts are lower
than reasonable minima, but we are of the opinion that the car-
riers would not be justified in reducing the present rates from
those districts,

Thus the Commission sought to avoid the possibility of a
reversal in the courts if it should find undue prejudice and
the court should decide that the legal basis for it was want-
ing, while at the same time the results of a finding of undue
prejudice, t.e., the fixing of new differentials, would be
achieved. The only other way to ensure that result would
be by the fixing of both maximum and minimum rates; but
unless a rate war was inevitable, the Commission was un-
willing to do that. It apparently hoped that even in so
bitter a controversy the moral authority of its dicta would
be enough to dissuade the southern carriers from meeting
the reductions.

18 Lgke Cargo Coal Rates, 1925, 126 1. C. C. 309, 365 (1927).
19 Ibid.
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It would be difficult to find a case where less unanimity
was displayed.®® One Commissioner concurred separately;
three more concurred in part; two dissented; one was absent
but would have voted no; one did not participate. That
left only three to concur in the decision as reported “ by the
Commission ”. No group of more than three were like-
minded.*

The report was originally written by Commissioner Hall,
who wrote the decision in the previous case, but the majority
refused to accept his conclusions. Commissioner Esch was
one of two who changed their votes on reconsideration, and
was therefore delegated, over his protest, to write the
modified report.*®> The conclusion that the Pittsburgh rate
was unreasonable was based, in summary, upon these
considerations ; **

20 In Rate Structure Investigation, Pt. VII, Grain and Grain Products,
164 I, C, C. 619 (1930), ten of the eleven Commissioners wrote separate
opinions, but nine agreed to the report as a whole. In Ezxcess Income
of St. Louis & O’Fallon Ry. Co., 124 1. C. C, 1 (1927), five Commis-
sioners joined in the majority opinion; two more added a separate con-
currence; four dissented jointly and severally. Eight separate opinions
were recorded in the two so-called Magnolia Tank Cases, 151 1. C. C. 795
and 799 (1929) ; and eight also in the Gulf Port Differential Case, 128
I C. C. 349 (1927), tnfra, p. 227.

21Commissioner Taylor concurred separately “for this reason, if for
no other”, that reasonableness in a situation like this is a matter of
proper relationships, to be determined by the comparative method,
126 1. C. C. 309, 365. Commissioners Campbell and McManamy joined
in' Commissioner Eastman’s opinion that undue prejudice and preference
existed as well as unreasonmableness, p. 367. Commissioner Woodlock
joined in the dissenting opinion of Commissioner Hall, who stood by his
original opinion, p. 374. Commissioner Meyer, author of the report in the
Boileau case and one of the majority in the 1925 decision, would have
voted “no” if present, p. 301. Commissioner Brainerd did not par-
ticipate. Commissioners Esch, Aitchison and Lewis were thus left to
sponsor the report “by the Commission”. The vote was 7 to 2.

22 Hearings on Confirmation of John J. Esch, p. 159, Sen. Comm. on
Interstate Commerce, 70th Cong., 1st Sess. (1928).

28126 1. C. C. 309, 364 (1927).
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the unusually favorable circumstances and conditions surround-
ing the movement of lake-cargo coal, which make the rates
thereon in a class by themselves; the relatively much lower rates
from the southern districts, which the carriers serving those
districts find profitable to maintain; the very decided change in
the relative tonnage of lake-cargo coal shipped from the com-
plaining Pittsburgh and Ohio districts and the southern districts,
respectively ; the present depressed condition of the coal-mining
industry in the Pittsburgh and Ohio districts; and the fact that
the cost of the service warrants a substantial reduction in the
rates. We have taken into consideration particularly the
changed conditions since our previous decisions regarding these
rates, also to some extent the rates on ore from the ports in or
near the complaining Pittsburgh and Ohio districts.

_Commissioner Eastman’s concurring opinion is as usual
a thoughtful and illuminating one. Consistently with his
previous view, he agreed that the Pittsburgh rate was un-
reasonable and should be reduced. He changed his mind,
however, with regard to the issue of undue prejudice, and
came to the conclusion not only that it existed as a matter
of fact, but also that the carriers concerned could legally
be held responsible for it. To the latter point his main argu-
ment is directed. Since its chief interest lies in its legal
argument, however, it will be more conveniently discussed
in a later chapter. '

The Commission’s dilemma is apparent. A majority felt
that the rate structure was unfair to Pittsburgh, yet were
unwilling to say with Commissioner Hall that the adjust-
ment was within the lawful discretion of carrier manage-
ment, and so beyond the Commission’s power to remedy.
Their impulse was to cure the unfairness. At the same time
they were doubtful of their power to correct the adjustment
in the normal way, by a finding of prejudice and preference.
Commissioner Eastman, bolder, disposed of his doubts on
this point by an ingenious argument, and took that way out.
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The majority, however, attempted to get at the same result,
an adjustment of differentials, without the legal risks of
Commissioner Eastman’s solution, by reducing the Pitts-
burgh rate. Then, by the exertion of moral authority they
tried to prevent reductions from the south. It was a dubious
expedient, and strategically weak. It gave Commissioner
Hall cause to say in his dissent—and the southerners to echo
him in Congress—that * whether this be monitory, or mina-
tory, it goes outside the findings and prejudges issues which
may hereafter come before us for determination in the
manner contemplated by law.”

The dissenting opinion of Commissioner Hall, in which
Commissioner Woodlock joined, reflects a divergence in
viewpoint upon one of the basic issues of public policy raised
by this long controversy. He has little quarrel with the
majority over the facts, though he weighs them differently
than they. That is not serious; merely a difference in judg-
ment, such as frequently occurs. If that were all, he could
afford to be philosophic. What disturbs him is his convic-
tion that the majority had concluded that the rate was un-
reasonable not by any of the recognized legal criteria but
simply because they felt that the adjustment was unfair and
worked hardship, that something ought to be done about it,
and that this seemed to be the only way to get at it. They
were interfering, he thought, regardless of their legal
powers, because they thought something was awry and
needed fixing. Against that he protested with vehemence: *

What right have we to invade the domain which the law has
allotted to carrier management and to seek by hint, suggestion,
warning or threat to coerce carriers into a course of action other
than that which they have chosen or may choose to take? The
essence of the transportation act is regulation and not manage-
ment. That act was not a general reform act, giving us powers

2¢ Ibid., p. 390.
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to redistribute the business or the wealth of individuals, or of .
producing reglons, in accordance with whatever social, economic,
or sectional views might at a given time command a majority
of votes in this commission. These admonitions, or fore-
shadowings, or requirements, whatever they may be called,
would seem to be prompted by a desire to afford a relief- which
can not be afforded upon the record made, and to result from
the impulse. which prompted the majority ‘in considering
whether the rates (from the complaining districts) may be re-
duced to relate them more fairly to those from the southern
districts.’

It is the old cry against governmental interference. Men
have never ceased to dispute over the limits of allowable
regulation by government. Parties have been built, schools
of thought founded, on the issue. Here it emerges again,
the same in substance. There is the same benevolent con-
cern of embodied authority to set right whatever comes to
its hands. There is the same temptation to stretch broad
powers in order to control what are felt to be wrongs. And
the same result follows, a diminished area for private initia-
tive, an increased dependence upon regulatory commissions.
In such a quarrel as this, Commissioner Hall thought, the
government could do no better than to keep hands off. On
every matter of judgment his view stands in direct anthi-
thesis to that of Commissioner Eastman. The conflict
within the Commission over the policies of laissez faire and
social control is clear. /

111
I. & S. DOCKET 2967
Competitive Reductions from the South

If the Commission expected the southern carriers to be
docile, they were disappointed. The interests of the north-
ern and southern carriers were diverging, now that the
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Commission had broken down the status quo. There was
time for deliberation, however. The Commission’s order
reducing the northern rates, although issued in May, was not
to take effect until August 10, when the lake navigation
season would be half over.

Meetings between the northern and southern roads took
place and several efforts to agree were made, but all attempts
at compromise finally fell through. The northern lines an-
nounced most of the reductions ordered and suggested by
the Commission, except that Connellsville and some of the
central and northern Pennsylvania districts were reduced
only 10 cents, as was Fairmont, thus improving Pittsburgh’s
position somewhat at their expense. The southern carriers
immediately countered with a like reduction of zo cents, effec-
tive August 28, from all the southern districts. They were
probably moved less by a desire to defy the Commission’s
thunders than by the pressure of their shippers. Since the
southern carriers depended so largely upon coal for their
traffic, they were obliged to follow more closely the demands
of their operators than were the northern lines. Their ship-
pers insisted that the northern reductions must be met if they
were to stay in the lake business on anything like the scale
they then enjoyed. It was reported that the southern opera-
tors were prepared to go into court to prevent the spread in
their differentials whether or not their carriers would help
them, but obviously their standing in an equity court would
be much better if their carriers offered reductions and the
Commission refused to allow them to go into effect than if
their carriers declined to help them.

The sanction of the northern connecting lines was neces-
sary to make the southern reductions effective, for the
southern roads did not propose by themselves to absorb all
the shrinkage in their divisions of the reduced rates. The
northern operators urged their carriers to refuse concur-
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rence in the reductions by revoking the general powers-of-
attorney granted by each line to all others with which it
shares joint rates and through routes. Refusal would have
been the most formal manner of expressing the northern
roads’ disapproval, and was urged as a gesture to show that
they would do as much for their shippers as their competitors
would; but they wouldn’t.

The southern reductions were naturally a challenge to the
authority of the Commission, and upon receiving protests
from the northern operators, the Pittsburgh Chamber of
Commerce, the Public Service Commission of Pennsylvania
and others, it suspended the proposed rates from the south
for six months and ordered the carriers to justify them.
Thus began I. & S. Docket 2967, Lake Cargo Coal from
Kentucky, etc., the third lake cargo case in five years, with
the same parties; in effect a second retrial.

The Commission has had since 1910 general authority to
suspend any new rates proposed by carriers, pending investi-
gation, and may order them canceled if they are not justi-
fied as lawful to the Commission’s satisfaction. That was
what was done in the southern lake cargo case in 1912, I. &
S. Docket 26 to 26¢, supra. But in that case, as usually, the
changes proposed were increases. It does not so often happen
that reductions are protested. Indeed, when the act to reg-
ulate commerce was first passed, a reduction in freight rates
was regarded as so nearly the embodiment of the greatest
good for the greatest number, that Congress exempted re-
ductions from the requirement that thirty days’ notice of
changes in rates be given. It is questionable whether the
general public is yet educated to the point where it would be
easy to explain why a regulatory body should have the power
to deny a rate reduction.

The northwestern consumers at least thought that it should
not be exercised here. The same consumers who protested
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against the Pittsbugh complaint were even more vehement in
urging that the southern roads should be allowed to cut their
rates competitively. All of them used southern coal. Some
had contracts with operators which gave them the benefit of
any reductions that might occur. Others owned captive
mines in the south. All expected to gain by the southern cut.
On their behalf the Governor of Minnesota asked the Com-
mission to allow the new rates to stand. Senator T. D.
Schall of Minnesota sent a telegram to Chairman Esch of
the Commission, not as an individual but at the government
rate and signed as Senator, in which he also urged the Com-
mission not to interfere with the reductions * —a flagrant
impropriety on the part of any official with regard to a pend-
ing case. As the litigation proceeded from one stage to the
next, tempers grew shorter, and the Commission which had
heard political threats from Pennsylvania for two years
now worked in an atmosphere charged with the political re-
sentment of the South. Better no Commission at all, or at
least one shorn of its power, if that power was to be used
to divert commerce from one section to another according
to what the Commission thought was proper. It was freely
predicted that whatever conclusion the Commission might
reach, it would be reviewed in the Supreme Court, and that
the whole affair would be aired when Congress reconvened.
And meanwhile, the remaining half of the lake season passed
with the differential of 45 cents in effect between Pittsburgh
and Kanawha. The usual hearings and argument dragged
on through the fall and into the winter. ' '

The Lake Coadl Trade in 1927-1928

“In the bituminous coal fields,” says the annual govern-
ment review, “ 1927 marked a return of the depression
which in 1924 and 1925 had left in its wake declining prices,

25 40 Traffic World, 415 (Aug. 20, 1927).
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narrow profits or absolute losses, abandoned mines and un-
employment.” * The temporary stimulants of 1926 were
exhausted, and the forces that made for liquidation of excess
capacity were again released. Coal stocks in the hands of
consumers were high in anticipation of a shutdown on .
April 1, when the Jacksonville agreement expired. The
strike came as predicted in the central competitive field, but
the union strength this time was not sufficient to control pro-
duction elsewhere. Ohio was the furthest state east to be
really under the union sway. Many miners struck in Pitts-
burgh and nearby districts, but important operators had been
running non-union since 1925, and continued to do so.
There was much labor disturbance, however, and the opera-
tors laid out large sums for mine guards. Between labor
troubles, high costs and low market prices, their production
was lowered, and for the first time in history West Virginia
produced more bituminous coal in a year than all Pennsyl-
vania. The supply from non-union districts was at all times
adequate to care for the demand, and this time there was no
car shortage. The union finally concluded separate agree-
ments retaining the Jacksonville scale in Illinois and Indiana
until April 1, 1928, but in Ohio and Pennsylvania no settle-
ment was made; the operators stood pat, and won. The
suspension accentuated the normal shift in business. Ohio
produced 43% less than the year before, Pennsylvania 13%
less; the difference is a measure of the relative strength of
the union in the two states.

The lake coal season in 1927 was a good one for those
that could share it. The total was a new high record, over
thirty million tons for the first time. The sharp increase
was due to the suspension in the central competitive field

268 J, S. Bureau of Mines, Coal in 1927, p. 328 (1929). The succeeding

figures for 1927 are from the same source and those for 1928 from
Coal in 1928. :
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which began just as the lake season opened and restricted
all-rail supplies to the northwest and middle west. But it
was cold comfort for the northern operators. Eastern Ohio
in 1923 had shipped 17% of the total; in 1927 it shipped
less than 1%. Pittsburgh in 1923 shipped 27%; in 1927 it
shipped less than 8%, the smallest percentage in its history.
Union-mined coal was virtually eliminated from the lake
trade. West Virginia, eastern Kentucky and Virginia re-
ceived all the increase. The increase in the differential in
favor of Pittsburgh and Ohio was too small and came too
late in the season to have any appreciable effect in stem-
ming the southern tide. '

As 1925 repeated 1924, so 1928 repeated 1927 in the coal
industry and in the lake trade. There was an abundant
supply at all times during the year and demand was weak.
There were strikes again in the union fields where agree-
ments had been made the previous year and the international
officers of the United Mine Workers tried to swing public
sentiment behind their effort to regain a hold in Ohio and
Pennsylvania by the Senate investigation of conditions in
the coal fields there. The committee hearings were held just
at the time of the 1928 Lake Cargo decision, so the contro-
versy was ventilated there.”

Again in 1928 the lake cargo tonnage reached a new high
record—33,400,000. Not only the labor suspension in the
central competitive field, but also the freight rates to the
lake ports, seem to be factors in this result. The reduction
from Pittsburgh in 1927, and the succeeding reductions else-
where in 1928, opened permanent new markets to lake coal
that had formerly been supplied by all-rail shipments from
fields further west.- But although the northern districts
showed a slight return from the nadir of 1927, the results

27 Hearings before Senate Interstate Commerce Committee on Con-
ditions in the Coal Fields, pp. 28, 2274-2280, 2605-2713 (1928).
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of the season were still disappointing. Pittsburgh regained
fourth place, behind Kanawha, eastern Kentucky, and Poca-
hontas. The southern districts, except Pocahontas, all regis-
tered small losses, with Kanawha losing most, but together
they still shipped three-quarters of the total. Eastern Ohio
shipped only 3%. 1928 was a year of notable industrial
activity, and if this was the best that the northern fields
could do in a good year, the outlook for other years was
not bright.

The 1928 Decision

The southern carriers were required to assume the burden
of justifying the new rates. They argued, shortly, that the
new rates were not below the level of minimum reasonable
rates; that being within the ““ zone of reasonableness” the
carriers were using their legitimate managerial discretion in
fixing them; and that being reductions, they were in the
public interest. The same sort of cost estimates which the
same carriers had previously condemned as unreliable and
worthless as applied to the northern roads were introduced
to show that the new rates would be compensatory. Sup-
porting the carriers, the northwestern consumers saw a public
interest in the reduction, while the southern operators as-
serted that the return to the old differential was essential if
they were to stay in business. The record was again filled
with testimony of mining and industrial conditions.

The most notable change in this third case is in the posi-
tion of the northern carriers. Hitherto they had been nom-
inal, if increasingly passive, allies of the southern roads.
Now, if the southern reductions were permitted to stand,
they saw all hope disappear of greater tonnage from their
own reductions and the net result a loss in revenues upon an
important item of traffic for all concerned. They would be
obliged to accept smaller divisions of the new southern rates
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for their share of the haul, and thus further diminish their
revenues. Although listed as respondents, since they would
have to participate in the southern rates, they protested the
reductions. ‘

Why did they not simply decline to participate any longer
in carrying the southern traffic? Aside from their legal duty
as common carriers to join in through routes and joint rates,
they probably could not afford not to participate. Their
divisions, though smaller, would still be compensatory. But
beyond this particular traffic, the southern carriers each year
originated and brought something like a hundred million
tons of freight, mostly coal, to the Ohio river, which they
there handed over to the connecting northern lines for the
delivering haul. The northern lines had no such bulk of
traffic destined to the south to hand over in exchange, and
moreover they competed with each other. They were not in
a position to force favors from the southern roads.

The oral argument and decision of the case came just at
the height of the political tumult over lake cargo rates, in
February, 1928, The reappointment of Commissioner Esch,
who sided with the majority in both the previous cases, was
being made the test of political strength between the two
sectional interests in the lake controversy. Perhaps never in
the Commission’s history was judicial calm more necessary,
or more difficult to achieve. Over the clamor of the litigants
could be heard the war-whoops of certain Senators after the
scalps of the entire Commission.

The decision, as was anticipated, found that the proposed
rates had “ not been justified ”’, and ordered them canceled.*®
The majority opinion rests mainly upon the ground that the
reduced rates would be so low as to be “ relatively unreason-
able ”, although not non-compensatory. The Commission
denied that the carriers were free to set rates anywhere

28139 I. C. C. 367, decided Feb. 21, 1028.
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within the “ zone of reasonableness ”, in disregard of other
rates on the same traffic in the same rate territory. Two
other supporting grounds of decision were mentioned, the
Commission’s duty under section 15a of the Transportation
Act to see that a level of rates was maintained in each rate
territory which would permit the carriers as a whole to earn
a “ fair return,” and second, its duty under the Hoch-Smith
Resolution. The first of these, the Commission thought, dis-
posed of the contention that the carriers were rich and could
well afford a reduction. All the lake carriers were in the
same territory, and as a whole they were not yet earning the
“ fair return ” contemplated by the law. If these particular
carriers were earning too much, the recapture provision
would take care of them; the Commission must protect the
revenues of all. These arguments, however, were merely
makeweights thrown in at the end. Having found the rates
unreasonable, the majority declined to consider whether they
were also unduly preferential or prejudicial.

As before, Commissioner Eastman arrived at the same
conclusion by a different path.®® He criticized sharply the
majority’s use of the term * relatively unreasonable ”, as re-
stricting carrier competition too narrowly, and also because
section I was thus made to overlap section 3 of the inter-
state commerce act. Rates that were unduly prejudicial
would also be relatively unreasonable, and hence section 3
would be superfluous. He relied again on the conclusion
that there was a legal basis for a finding of undue prejudice
and preference and that the facts amply sustained such a
holding. The facts as to the northern carriers were, that in
delivering southern coal from Cincinnati to Sandusky and
Toledo, they accepted divisions of -about 87 cents out of the
$1.91 rate, and were offered about 78 cents out of the pro-
posed $1.71 rate, for hauls ranging from 202 to 230 miles;

20 Ibid., p. 395.
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while for the average haul of 166 miles from Pittsburgh to
the ports they had till recently received $1.66, and were still
getting $1.46. The cars must return empty to Cincinnati,
while there was usually an ore haul back to Pittsburgh. The
northern roads had no assembling costs on the southern coal,
but even so the discrepancy in treatment of the two sets of
traffic is startling.

Commissioner Esch was absent to attend the hearings on
his own confirmation, but would have concurred with the
majority. Three commissioners dissented, but their former
spokesman, Commissioner Hall, had resigned, so there was
no dissenting opinion. By this time, written statements of
reasons hardly were necessary—indeed, politically they might
be highly dangerous. The vote was 6 to 3.

As an afterthought, the Commission on March 8 “amended
and corrected ” the decision by a finding “ that the proposed
rates would be unjust and unreasonable, and have not been
justified ”,*® apparently in expectation of an appeal to the
courts, to show that it was relying on its power under sec-
tion 1, its safest ground.

On March 12 the Commission decided the eastbound
bituminous case, previously mentioned, favorably to the
southern operators.®* The decision made permanent their
recent entry into the all-rail traffic to New England and the
northern seaboard. The lake decision, however, attracted
more notice, and inflamed still further the southern delega-
tion in the Senate. A few days later the Senate refused to
confirm the reappointment of Commissioner Esch.

30 Unreported; see U. S. Daily, March 12, 1928; 4t Traffic World,
655 (1928). )

81 Eastern Bituminous Coal Investigation, 140 1. C. C, 3 (1928). See
above, pp. 89, 102, :
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To the Courts

The action on Commissioner Esch may have relieved the
feelings of southern senators, but it gave no practical relief
to the southern operators, who saw the lake season about to
commence with the 45-cent differential in effect. A more
material aid was to be found in the courts, and there the
next rdund took place. The operators, not the carriers,
sought an injunction to set aside the Commission’s order.
A three-judge court was convened, as the statute provides,
including Judge McClintic, who had in the past given evi-
dence of his complaisance toward the coal operators in West
Virginia,*® and Judge John J. Parker, whose appointment to
the Supreme Court was rejected by the Senate in 1930. The
parties to the case before the Commission intervened, and
after four days’ argument a final order issued, enjoining the
enforcement of the Commission’s decision.*® The order was
dated April 14, when the lake season was just getting under
way, and again put in effect the 25-cent differential.

Judge Parker, for the court, repeated the customary and
contradictory formulas to the effect that the court could not
interfere, nor substitute its judgment, if the Commission
had-acted upon evidence, but that on the other hand, “to
understand the power which the Commission has assumed

82 Judge McClintic, sitting in the District Court for the Southern Dis-
trict of West Virginia, issued a series of sweeping labor injunctions in
1922 and 1924 in connection with strikes and organizing activities of the
United Mine Workers, the so-called Borderland and Red Jacket cases.
They were modified on interlocutory appeal and affirmed, Judge Parker
writing the opinion for the Circuit Court of Appeals, Keeney v. Border-
land Coal Corp., 282 Fed. 269; Dwyer v. Alpha Pocahontas Coal Co.,
282 Fed. 270; Int. Organ., U. M. W. A. v. Leevale Coal Co., 285 Fed.
32; cert. denied, 275 U. S. 536 (1927). The original temporary restrain-
ing orders, which effected the purpose, are unreported.

83 Anchor Coal Co. v. United States, 25 F. (2d) 462; see comment in
34 W. Va. Law Q. 404 (1928).
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to exercise, it is necessary that we go behind its merely
formal conclusion . . . and ascertain exactly what it is that
has been done.” ** '

The Commission’s order was set aside on three grounds:
first, that the Commission had exceeded its powers in basing
its action on industrial conditions and an effort to equalize
them; second, that the Commission had proceeded ypon an
erroneous theory of law in placing the burden upon the
southern carriers of justifying their rates by comparison
with the northern rates; and third, that the Commission had
erred in requiring the carriers to justify their rates under
section 152 and the Hoch-Smith Resolution. The carriers
need justify only increases, not reductions, the court thought,
and by the general declaration of the Hoch-Smith Resolu-
tion, “ Congress certainly did not intend . . . to create in
the Commission an economic dictatorship over the various
sections of the country.” ** It seemed clear to the court that
the Commission was not concerned with fixing rates, but
with differentials, and that in adjusting differentials it based
its action primarily on the shift in tonnage: *®

It matters not what this may be called, it is in essence a regu-
lation of industrial conditions through manipulation of rates.
. . . We do not think that Congress could give such power to
the Commission. (citing Hammer v. Dagenhart, 247 U. S.
251) We are perfectly certain that it has not attempted to do so.

Convinced that the Commission had exceeded its powers,
the court turned finally to the question of jurisdiction—an
inquiry ordinarily disposed of first—and decided that it was
competent for the southern operators to bring the suit,
though the order was directed to the southern carriers only.

84 Ibid., p. 464.
85 Ibid., 474.
36 Ibid., 470.
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An objection to the operators’ independent right to sue was
stated but not pressed, since the Commission was more in-
terested in getting a decision on the merits.

It was an extraordinary decision, a flagrant example of
the substitution of judicial for administrative judgment. It
was the first injunction against the Commission in an im-
portant rate case in years. The grounds for setting aside
the Commission’s order are equally remarkable. The north-
ern operators — though not the northern interveners — had
from the first argued their case as a rate case, upon trans-
portation evidence, pointing to the shift in tonnage only as
a measure of their damage. It was the southern operators
who each time introduced the evidence of industrial condi-
tions, to prove that those conditions, not rates, were the basis
of the northern difficulties, and to show that it was impera-
tive to keep the 25-cent differential if the southern operators
were to stay in business. When, however, the Commission
interpreted the evidence otherwise, and seemed, despite its
disclaimers, to have rested its decision in favor of the north-
ern operators in part upon industrial conditions, then the
same southern operators were able to enjoin the enforce-
ment of the decision on that very ground.

The northern operators and their carriers were unsuccess-
ful, without the Commission’s help, in securing from the
Supreme Court a stay pending appeal. Obviously the shift-
ing of tonnage in the 1928 season was the chief issue in
considering a stay. The Commission adopted a hands-off
policy following the issuance of the injunction, lest it lend
color to the southern assertion that it was primarily inter-
ested in restoring northern tonnage; it was content with an
appeal in due course.

Neither the northern operators nor their carriers, how-
ever, relished the opening of another lake season under the
rates and differentials then existing, with the prospect of
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repeating the previous year’s disastrous experience. Com-
promise proposals were offered by the presidents of the
B. & O. and the L. & N. at a meeting of most of the parties
involved, but the intransigeance of the operators on both
sides prevented their consideration. Pittsburgh operators
refused even to attend a conference at which compromise
was to be discussed and called upon their carriers to meet
cut with cut. The southern operators thought they might
as well be killed for sheep as for lambs; with non-union
labor and new machinery being introduced in the north, they
said they could not stand a differential larger than 25 cents,
and they preferred to take their chances on keeping the ad-
advantage they had won in the courts.

The breakdown of conciliatory measures finally drove the
northern roads to retaliatory cuts. Led by the Pennsylvania
and New York Central they reduced their rate another 20c.
to $1.26, just about what the northern operators had de-
manded in 1923. But the reduction was carefully restricted.
The tariffs filed still stated a rate of $1.46, and a supple-
mentary note announced that a refund of 20 cents per ton
would be allowed on all shipments going to points beyond
Detroit. By limitation, the refund provision would expire
on December 31, 1928, leaving the former rate in effect.*

Naturally the southern operators and carriers protested,
and asked the Commission to suspend the reductions. The

37 Without such a restriction in the tariff a consumer at a Lake Erie
port who had a dock, or access to one, could save perhaps 20c a ton
by taking coal at the lake cargo rate to another port and transshipping
to his dock, instead of paying the regular local rail rate to his port,

The P. & W. Va., contemplating a 20c competitive cut without restric-
tion as to destination—to take traffic from the larger northern roads—
attempted an informal inquiry whether such a course would * further
embarrass” the Commission. It was reported to have been answered
that “nothing a carrier does within its legal rights can embarrass the
Interstate Commerce Commission”. 41 Traffic World, 1423 (1928).
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ghost of the rate war that had hovered about began to take
on the flesh of reality, though no carrier would call it by
name. The northern carriers claimed merely to be adjust-
ing the differentials to what the Commission had itself indi-
cated as proper. The Commission on June 12 refused to
interfere, and a week later the reductions took effect. - The
northern operators had their 45-cent spread.

It was too good to be true. A couple of months’ experi-
ence of the results was enough to convince the railroads on
both sides that they had interests in common as against all
shippers, and that so far they had only succeeded in pulling
chestnuts out of the fire for the shippers and their customers.
The changes of the past two years might restore some of
the tonnage the northern lines had lost, but the loss of 40
cents revenue on every ton hauled would much more than
offset this. The southern lines had lost 20 cents in revenue
per ton, and faced loss of tonnage too. Clearly an ounce of
railroad cooperation was worth a pound of rate wars.

The railroad compromise that had been foreshadowed ever
since the spring was achieved in August as a result of con-
ferences to which operators were not invited. Rail officials
expressed satisfaction that the fixing of rates and differen-
tials was taken from the more unrestrained hands of ship-
pers. The compromise was upon a 35-cent differential,
Kanawha over Pittsburgh. The southern roads announced
tariffs effective August 15 in which their rates were raised
10 cents to $1.81 and $1.96, but with a provision similar to
that in the northern tariffs for a refund of 10 cents until
December 31. On that date the northern refund would
cease, and the rates would become $1.46 and $1.43 from
Pittsburgh and Ohio, respectively. The expiration of the
southern refund at the same time would change the differ-
ential to the 35 cents agreed upon, and the northern and
southern rates would be 20 cents and 10 cents lower, respec-
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tively, than they were when the litigation began in 1923.
For the rest of the 1928 season, however, the 45-cent differ-
ential remained.

It is a safe assertion that the dove of peace was a welcome
visitor to the Commission, but it arrived in a shower -of
brickbats from all the operators, northern and southern.
Was this their reward for a long and expensive effort?
Perhaps the heartiness with which both sides protested is the
best evidence of the fairness of the compromise. What
would the compromise do to the appeal pending in the Su-
preme Court? The Commission wanted to prosecute the
appeal, but it was in no mood to stand in the way of any
promising settlement of the case, nor was it so confident
in its own conclusions that it would insist upon a 45-cent
rather than a 35-cent differential. It therefore voted not to
suspend the new southern tariffs “in view of the situation
created by the injunction entered by the District Court of
the United States for the Southern District of West Vir-
ginia ”, but announced that the Commission would continue
to contest that injunction. When the fall term of the Su-
preme Court opened, the Government’s appeal was docketed;
the case was advanced, and assigned for argument in Feb-
ruary, 1929.%®

Public attention in the fall was preoccupied with the
Hoover-Smith campaign, and little was heard of the lake
cargo controversy, except in the southern coal states, where
campaign orators applied their bellows to the flames. Inthose
states that were normally Democratic, the sectional resent-
ment against Pennsylvania was for the time translated into

38 Four appeals were filed and heard together: United States and Inter-
state Commerce Commission v. Anchor Coal Co. et al.; Barton Coal Co.
v, same (the Eastern Ohio operators’ appeal); Pittsburgh Operators’
Lake Rate Committee v. same; B. & O. R. R. Co. v. same (the north-

ern carriers’ appeal).
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partisan feeling, although the Republican Senators and Con-
gressmen from West Virginia and Kentucky were as violent
as their Democratic colleagues in denouncing Pennsylvanian
greed. Senator Glass of Virginia, about ten days before the
election, in a speech in Richmond, accused the Republicans
of having packed the Interstate Commerce Commission in
order to get a favorable decision, which decision he termed
*“‘ the most dangerous and disgraceful usurpation of power
ever attempted to be exercised by a quasi-judicial body in
this country ”, and he threatened that the southern Senators
who “ got ” Commissioner Esch would “ get ” Commissioner
Aitchison too, if President Coolidge should have the temer-
ity to reappoint him in December.®%*

The results of the election were determined by issues far
from the coal controversy, and the most narrow partisan
would have a difficult time reading any mandate of the people
regarding coal into the election returns. Nevertheless, the
members of the Commission must have been something more
than human if they did not breathe a little easier as the re-
turns came in. Senator “ Matt” Neely of West Virginia,
the most intemperate defender of southern coal interests,
went down in the landslide that gave Republican majorities
in every one of the southern coal states, and the anticipated
fight over Coolidge’s reappointments to the Commission
vanished.

In December a flare-up over the lake case threatened when
the Pittsburgh and Ohio operators asked that the Commis-
sion suspend the expiration date, December 31, of their re-
duced rates. The Commission, however, after an hour’s
debate adhered to the hands-off policy it had followed ever
since the District Court’s injunction took effect.

888 42 Traffic World, 926 (1928).
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Before the Supreme Court

The argument before the Supreme Court commenced
February 19, and marked the fifth time in five years that
the issues in the lake controversy had been argued at length
before a judicial or quasi-judicial body. Counsel for the
Commission asserted the District Court had exceeded its
powers in substituting its own judgment for the Commis-
sion’s. Counsel denied that the Commission had granted
relief based upon economic conditions, but urged that if it
had, the Hoch-Smith Resolution was a sufficient warrant for
it. In addition to these grounds, the Government’s brief
went beyond what a majority of the Commission had ever
said, and adopted Commissioner Eastman’s concurring argu-
ment that the basis was present in the record for a finding of
undue prejudice under section 3, and that that was sufficient
to support the Commission’s order. The ultimate question
was the power of the Commission to make the order.

The northern railroads stressed an argument they doubt-
less would not like to see the court always rely upon, the
necessity of allowing the Commission to curb acts of indi-
vidual railroads contrary to the interests of the transporta-
tion system as a whole, and to that end quoted from such
decisions as Dayton-Goose Creek Ry. v. United States.™
They also denied the right of the southern operators to sue
in the first place. The northern operators, as might be ex-
pected, not only supported the Commission’s order, but also
asked the Court affirmatively to order the restoration of the
45-cent differential. They pointed out that a mere dissolu-
tion of the injunction would not be enough to restore the
status quo, to which they claimed themselves entitled, be-
cause of the compromise rates now in effect which fixed a
35-cent spread.

89263 U. S. 456 (1924), upholding the so-called “recapture” clause
of the Transportation Act of 1920.
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This argument let the cat out of the bag. Mr. Justice
McReynolds asked from the bench whether there was any
issue before the Court since the Commission had allowed the
compromise rates to take effect. The Court was not satis-
fied with the affirmative reply, and a few days later an-
nounced that,*

these cases have been fully arguéd and considered, but in the
present situation we find that they present moot issues and that
further proceedings upon the merits can neither be had here
nor in the court of first instance. To dismiss the appeals would
leave the injunction in force, at least apparently so, notwith-
standing that the basis therefor has disappeared. Our action
must, therefore, dispose of the cases, not merely of the appellate
proceedings which brought them here. The practice now
established by this court under similar conditions and circum-
stances is to reverse the decree below and remand the cause with
directions to dismiss the bill. . . .

The Commission, by declining to interfere with the rates
while the injunction was in force and pending the appeal,
found itself estopped from prosecuting the appeal. One may
speculate whether the Commission was chiefly motivated in
keeping hands off, by a desire to observe the strictest pro-
prieties toward the District Court, or by a hardly-to-be-
concealed sense of relief that the struggle was to be ended
without further bloodshed. In any event, the Supreme
Court’s decision in effect told the Commission that it could
not have its cake and eat it too; it must either fight for the
power it claimed in its appeal, or if it preferred peace, it
must give up the appeal,

It is harder to see why the northern operators were
estopped from appealing by a compromise to which they
were not parties and against which they protested vigorously.

49 279 U, S. 812 (1929). Mr. Justice Sanford did not participate.



LAKE CARGO LITIGATION SINCE THE WAR 133

There is no denying, however, that the compromise rates
were fixed. by those to whom that task in the first instance
belongs; nor that these rates would remain in effect which-
ever way the Supreme Court decided, unless indeed the Court
should accede to the northern operators’ prayer for a specific
decree restoring the 45-cent differential. But that asked the
Supreme Court to do just what those operators complained
the District Court had done, that is, substitute its judgment
for that of the Commission.

Members of the Commission were no doubt disappointed
by the outcome, and particularly by the failure of the Court
to give them any hint of its interpretation of the Hoch-
Smith Resolution.** Decision of that question was reserved
for another case. The other questions involved in the ap-
peal still await an authoritative answer.

So ended, in a grand anticlimax, five years of litigation,
pursued at a cost, to all concerned, of millions of dollars.
The northern operators had secured a spread of 10 cents in
their differential, which was, to be sure, an advantage, but
competition among themselves, to say nothing of that from
the south and from Illinois, was too keen to allow them to
retain much of the increase in the differential. And even if
they could have kept all of it, it would take many thousand
extra tons of coal sold at an advance of 10 cents a fon to
repay a thousand dollars spent in litigation. For the south-
ern operators, of course, the proceedings were a net loss—
except for the prevention of a further spread in the differen-
tial—and the same may be said for the carriers. The prins
cipal gainers were the consumers in the northwest, who stood
to benefit by 10 cents or 20 cents a ton on all their coal.

About 2 month after the Court’s decision, the B. & O.
reduced by 5 cents the lake rate from Fairmont, which had
not been changed when the second northern reductions were

41 See infra, chap. viii, pp. 248-256.
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made, and at the same time adjustments were announced
from some of the outlying Pennsylvania districts.

The northern operators pursued another forlorn hope.
They asked the Commission to reopen the suspension case, I.
& S. 2967, in which the southern reductions had been forbid-
den, and which led to the court appeals. The Supreme Court
had dissolved the injunction, they said, and there was nothing
now to prevent the Commission from carrying out the in-
tention it had expressed in its 1927 and 1928 decisions, by
ordering the 45-cent differential. But the Commission,
somewhat battered and scarred, was out of the woods now
and had no desire to go back. Nor was it so filled with
pride in its own correctness that it was unwilling to try
someone else’s plan of settlement. The petition was denied.
The 35-cent differential was to have a trial.

Iv
DOCKET 23240

\

One chance remained. When the 1925 decision of the
Commission was reversed in 1927, the majority report did
not disturb the original finding that * the basis for a find-
ing of undue prejudice is thus lacking, even if the facts
adduced to support such a finding would in other respects
support it.” The 1928 decision was to the same effect, and
in both cases the action taken was based on the reasonable-
ness of the rates; but in both. cases too there were strong
criticisms from concurring members who urged action based
upon the discrimination alleged. The proceedings in the
courts and the railroad compromise foreclosed further action
based upon reasonableness. However, it was still possible to
contend that the previous remarks about discrimination were
obiter dicta, and that that issue was left open. The Pitts-
burgh and Ohio operators were not content to let the question
rest against them, especially at a time when it rather looked as
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though a majority of the Commission were willing to take
the view that the facts entitled them to some relief. After
an interval of a year, consequently, they began anew before
the Commission with a complaint that raised only the issue
of undue prejudice.

- Several circumstances differentiated this latest effort of
the northern operators from the previous cases. Conditions
in the coal industry and in railroading had changed. The
parties on both sides had fortified their technical positions.
The legal status was somewhat altered by a decision of the
Commission in the Gulf Port Differential case ** that seemed
to- broaden the responsibility of carriers for discrimination
and so to warrant the reversal of the conclusion about undue
prejudice in the 1925 decision, quoted above. Finally, there
was a large turnover in the personnel of the Commission.
Out of these facts, especially the first and the last, the latest
decision was shaped.

In 1928, when the compromise differential took effect, the
northern operators began a comeback from the depths they
had sounded in the period 1925-1927. The differential
helped some. The reorganization of managements and the
installation of more modern machinery contributed. The
successive reductions in wages that followed the crushing
of the union helped still more. Taken together, they went
far toward equalizing production costs between north and
south. This was reflected in the rise in lake shipments from
the Pittsburgh district from 8% in 1927, the low point, to
an average of 14% over the next three years. This was still
well below the 1923 percentage, but it was something. Ohio
had been nearly wiped out in 1927, and it too regained about
half its 1923 share. The other side of the picture is seen in
the drop of the southern West Virginia fields from about
52% in 1927 to 44% in 1930. Competitive reductions

42 Infra, chap. vii, p. 226.
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followed in the already lower southern wage scales that forced
the standard of living almost to the last degree of human
endurance. - It is not a coincidence that agitation and vio-
lence sufficient to attract nation-wide attention appeared in
the eastern Kentucky coal fields in 1930 and 1931. In 1931
the total production of all coal dropped disastrously, so that
regardless of percentages every field was hit. Lake Cargo
Coal Cases, 1930 was argued in July, 1931. The Commis-
sion was then aware of the plight of the coal industry, but
it was even more concerned over the financial condition of
the carriers, for which it felt a more direct responsibility.*

The technical changes centered around southern Ohio.
The Hocking Valley Railway had become an integral part
of the Chesapeake & Ohio. The complainants this time
included some southern Ohio operators from the Hocking,
Shawnee and Crooksville districts served by the Hocking
Valley. Since 1920 these districts have shipped scarcely any
lake cargo coal, but they have always enjoyed the same lake
cargo rate as eastern Ohio, in spite of a somewhat greater
distance. They could thus argue that the C. & O., which had
never previously served any of the complaining districts, was
prejudicing them directly, and preferring West Virginia, by
maintaining the existing rate adjustment. Conceivably the
C. & O. might satisfy that complaint by making a reduction
where there is now little tonnage, but there was a risk of
competitive reductions from Ohio carriers, which might in
turn upset the whole applecart.

In this case, as contrasted with the previous, the carriers
northern and southern put up a united front in support of
the compromise differentials.

The C. & O. took the burden of the defense and it too
had strengthened its technical position. It was doubtful,
however, that enough had been done to make good its coun-

48 Hearings were about to begin on the 15% Rate Advance case,
Ex parte 103, 179 L. C, C, 215 (1931).
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sel’s boast that the C. & O. could by itself deliver all the
southern lake cargo coal if the participation of northern
carriers were cut off. By establishing the independence of
its route, it hoped to avoid any legal grounds for complaint
of discrimination by the northern operators that might exist
if it were obliged to rely on the participation of the northern
carriers in delivering the coal traffic it originated.

The hearings, testimony and argument of the 1930 case
followed the familiar pattern. A mass of evidence dealt
with rate and distance comparisons and estimates of trans-
portation costs. If there was a feature, it was the thorough-
going analysis offered by the complainants of the cost of
hauling coal for the purpose of showing that the similarity
of transportation costs north and south warranted no such
differences as existed in treatment of the two regions.

The Commission’s decision was announced in January,
1932. By a nine-to-two vote it dismissed the complaint.**
With a minimum of discussion of the evidence the majority
reverted to their conclusion in 1925 that the facts did not
make out a case of undue discrimination. Consequently the
legal issues which presuppose the fact of discrimination were
not dealt with at all. Since no court appeal lies from a
simple refusal of the Commission to take action, this seems
to close the door definitely and finally, for a few years at
least, to further rate litigation by the Pittsburgh operators.

As in some previous cases, news of the decision leaked
out a week before its formal announcement, and there was
at least circumstantial evidence in support of the newspaper
rumor that the actual decision had been reached much earlier
but the announcement of it held up until after the reappoint-
ment and confirmation of those commissioners whose terms
expired in December.*® The report of the decision was rela-

44181 1. C. C. 37 (1932).
45 The decision was made public on Jan, 21, 1932. The Wall Street
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tively brief, and was criticized in Commissioner Eastman’s
dissent for its “ inadequate presentation of the facts devel-
oped of record in this proceeding and an equally inadequate
discussion of the law bearing on those facts.” He saw no
reason for changing the conclusions he had expressed in
1927 and 1928. Commissioner McManamy also dissented
with the remark that, “ an agreement between the carriers
with respect to relationship can not make unlawful rates
lawful.” (p. 55)

The decision this time attracted virtually no political at-
tention. It was hailed in West Virginia, though, as the best
news there since the Jacksonville wage agreement. Coming
at the end of the disastrous coal year of 1931 it served as
notice to both sides that the future share of the lake market
each is to enjoy will be determined by competition under the
existing rates. The government will resume the role of
spectator on the sidelines. New measures of cooperation
among operators, and possibly some steps toward Federal
regulation of the industry as a whole are in the air and may
or may not materialize. The controversy over the rate ad-
justment is at least for the time being at rest.

Journal of January 15, and the Pittsburgh Post-Gasette the following
day, carried announcements of what it would be. The decision was dated
January s, the first conference day following the holidays, and the first
after the confirmation of Commissioner Lee, on whose docket the case
was, and of Commissioner Meyer, for new terms. The months since
July, 1931, when the oral argument was held, could scarcely have been
needed for writing or considering the decision, for it was an almost
verbatim copy of the examiner’s proposed report issued in May, 1931.
One obvious typographical mistake, “southern Virginia” for “southern
West Virginia”, was copied from the examiner’s report into the mimeo-
graphed print of the Commission’s decision as it was first made public.
A few new sentences were added at the end.

2]
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Retrospect

In reviewing the costs and achievements of this long liti-
gation, the several groups of operators and carriers may be
expected to have their own opinions. None of them are
fully satisfied, but some are more disappointed than others.
Of all the parties other than the consumers, the southern
carriers have perhaps least cause for complaint with the
results thus far, and the Ohio and Fairmont operators per-
haps most. Certainly no party has “ won the war ”, and it
is a serious question whether any of the groups has gained
sufficient advantage to recompense it for the cost of the
struggle. The process of social adjustment has been an ex-
pensive one.

An appraisal of the part played by the Commission and
the other governmental bodies involved must depend upon
what is expected of them. Considered as pacifiers merely,
they have succeeded in keeping the struggle generally within
the bounds of legal procedure except for one hectic period in
1927-28, and after that outbreak the Commission regained
its control of the situation. During that period, however,
the forces at play strained the governmental machinery near
the breaking point. In a controversy that overreaches the
boundaries of states, that arrays thousands of men and mil-
lions of dollars, keeping the peace is an achievement in itself.

If social justice is demanded of the government in addi-
tion, a wilderness of questions opens up. More obstacles lie
in the way of the goal than simple human frailty. It would
take a wiser man than Solomon to decide on that basis the
relative claims to existence of miners and operators in Pitts-
burgh and West Virginia. Then one must inquire, what
power has Congress to seek social justice if it could be de-
fined? And admitting the power in Congress, does the Com-
mission have it too? Is the Commission an institution fitted
for the task? Are the Commissioners men equipped for the
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search? Faced with such questions as tﬁese, one may well
conclude, as apparently a majority of the Commission have,
that keeping the peace is enough, that governmental agencies
have nothing to contribute to the solution of the lake cargo
dispute, and had best keep hands off.

The questions, however, are of interest beyond the lake
cargo controversy, and so at the risk of some quixotic tilting
at windmills, the rest of this essay will be devoted to ex-
amining some of the less recondite of them as they have
developed in the lake cargo situation. One subject of para-
mount interest is the personnel of the Commission, the
methods of its appointment and the character and training
of its members. Others are some legal difficulties that limit
the scope of the Commission’s action in settling a large sec-
tional dispute according to the demands of social justice.



CHAPTER VI

THE PERSONNEL OF THE INTERSTATE COMMERCE
CoMMISSION

BUREAUCRACY

THE traditions of the spoils system and the indifference
born of their preoccupation with more profitable activities
in other fields have joined to make Americans characteristi-
cally distrustful of the ability and disinterestedness of the
governmental bodies they set up. Much of the public un-
willingness to embark upon new social programs or to
extend governmental regulation further over the field of so-
called private business, is directly traceable to this want of
confidence in administrative machinery. The Interstate
Commerce Commission gained a place near the Supreme
Court in public estimation, only after two decades and more
of conscientious effort. For some years the Commission
was the most conspicuous exception to the rule that the
people distrust bureaus. Naturally, the larger the responsi-
bilities placed upon it, the more important it becomes that
politics be divorced from its work.

Impartiality is the Commission’s first virtue. Why other-
wise should the duty be delegated to it of adjusting rates as
between different sections and industries? The commerce
clause of the Constitution clearly puts it within the power
of Congress, so long as it avoids confiscation, to pass a rate
bill, if it should so desire, which would enact in so many
words that the differential between Pittsburgh and Kanawha
shall be 25 cents, 45 cents or 75 cents, as Congress pleases,

or as the necessary votes could be summoned. The basic
141
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reason for turning over the making of rates to an adminis-
trative body, aside from the physical labor of so gigantic a
task, is to have the determination of rate controversies car-
ried on, if possible, in an atmosphere and upon a plane of
argument impossible of achievement in Congress. The cog-
nate task of tariff-making illustrates the difficulties that rate-
making by a commission is designed to avoid. No other
legislature in the world insists upon framing detailed tariff
schedules itself, and the good sense of delegation is obvious,
despite the failure thus far of attempts at tariff-making by
commission in this country. If Congress were to undertake
to fix railroad rates directly, its very technique would in-
evitably inflame the controversies that the commerce clause
was drawn to abate. In writing the interstate commerce
act, one hope was that rate-making would be removed as far
as possible from the realm of political influences.

Yet the public confidence won by the Commission over a
generation has since the war been seriously threatened by
political influences on some appointments and appointees.
Between 19235 and 1929 there arose over the lake cargo cases
the most formidable political challenge to the Commission’s
integrity that has yet been seen. The course of that contro-
versy illustrates many of the difficulties involved in the
attempt to get and keep a capable and trustworthy adminis-
trative service.

+ Students of public administration are in agreement on
some of the conditions favorable to a strong administrative
personnel. Appointments should be based upon qualifica-
tion for the task and divorced from political considerations.
Tenure should be secure for a long enough period to attract
able men to the work as a career. Finally, the performance
of the administrative body, while subject to review before
proper judicial tribunals, should be guaranteed freedom from
review elsewhere, that is, from political influence on its acts.
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Generally speaking, the Commission’s record before the war
was an enviable one from these aspects. Since the war, and
particularly as a result of the large cargo fight, all three of
these principles have been flagrantly disregarded, and though
the lapses may have been temporary, the Commission is still
not free from the menace of a breakdown.

APPOINTMENTS BASED UPON ABILITY AND TRAINING

Of possible grounds for appointment, merit is only one.
It must elbow its way among unfriendly competitors. Two
difficulties are encountered at the outset, legal restrictions
that narrow the field of choice. One is the fact that the
Senate shares the appointing power with the President.
Even if the President had always the best of intentions he
must placate groups in the Senate to whom the word “merit”
sounds as a foreign tongue. Senators accustomed to view
all appointments as patronage can exert pressure that has
frequently proved irresistible. Sometimes this has a whole-
some effect in restraining the President, but it has also been
a potent source of trouble.

Then there is bipartisanship. The act to regulate com-
merce in 1887 provided that of the five members of the new
Commission not more than three should be of the same
party. As the number has expanded to eleven, a correspond-
ing restriction to six of the same party has been retained.
The party in power thus is entitled to a bare majority of the
places, and by inference the remainder belong to the opposite
party. There is nothing in the words to prohibit non-
partisanship, but in a world where that is inconceivable,
bipartisanship has been looked upon as the summit of virtue.

Until 1896 appointments were uniformly given to regular
party members. Following the election in that year, Mc-
Kinley adopted the policy of using the available places that
law or custom allotted to the minority party, to reward the
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gold Democrats. In 1898 he went further and clearly vio-
lated the law by appointing a regular Republican, W. J. Cal-
houn, to the Interstate Commerce Commission, to succeed a
Democrat when the allowable Republican quota was already
filled. The next year he repeated the illegal action by replac-
ing Mr. Calhoun, who resigned, with another Republican;
so that for. seven years the Commission consisted of four
Republicans and one Democrat.?

Since McKinley’s time splits in each party have been the
rule, and it has not been unusual for a President to nomi-
nate, when the statute required a man not of his own party,
one who was not in the dominant faction of the opposition.
In such cases, there have always been Senators who de-
nounced the nomination as an abuse, for the spoils tradition
that none but good party men should hold any office is still
'strong. Some of these appointments to the Commission of
men not closely identified with either party have added mem-
bers exceptionally able and well qualified. Indeed, the best
thing that can be said for the bipartisan provision in the
statute now, is that it enables the President, if he so chooses,
to disregard partisan considerations in appointing nearly half
the Commission. From any other point of view than that
of patronage, the bipartisan provision is obsolete and un-
necessary. There is no longer need to fear that a dominant

3 When the second term of Mr. W. R. Morrison, an original appointee
in 1887 and a Democrat, expired in 1808, there were three Republicans
on the Commission: M. A. Knapp of New York, who was chairman from
1808 until his elevation to the Commerce Court in 1010, J. D. Yeomans
of Iowa, and C. A. Prouty of Vermont. Mr. Calhoun of Illinois was
appointed to succeed Commissioner Morrison. He had been active in
local Republican politics and was a friend and supporter of McKinley.
Judson C. Clements of Georgia was the lone Democrat on the Commission
from then until Roosevelt put the lame-duck Senator Cockrell of Missouri,
long a Democratic leader, in Mr. Yeomans’ place in 1905. The illegality
of the Calhoun appointment has not hitherto been noticed in print so
far as I am aware.
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party might use the Commission to oppress its rival. The
Commission often divides on rate and other decisions, but
it has never divided along party lines in any decision.

Sectional interests in the regulation of commerce are a
good deal more vital than party interests, and this fact has
given rise to another difficulty in basing Commission ap-
pointments solely upon fitness for the task. The argument
is frequently heard that each section of the country should
have representation upon the Commission, in order to avoid
unwise or discriminatory action based upon ignorance of the
local conditions. It is never more earnestly urged than by
those who feel aggrieved by the result of a particular de-
cision, or by those who have been unsuccessful in securing
nominations for their candidates.

To the extent that there is any validity in the sectional
argument, it would seem that the President might safely be
trusted to consider it among other factors in the use of his
discretion in making appointments. Evidence that he does
consider it may be seen in the fact that at least six of the
last ten.appointments to the Commission seem to have been
dictated primarily by sectional considerations. But that does
not satisfy the advocates of sectional representation, because
it is a representative of their own section that they miss.
In consequence, bills providing that appointments be based
upon geographical divisions of the country have frequently
been introduced. At the height of the lake cargo tumult in
Congress in 1928, one such, sponsored by Senator Smith of
South Carolina, got so far as a favorable committee report
to the Senate.

There are two answers to such proposals, both of them
cogent. On the plane of expediency, there are not enough
commissionerships to go around unless the sections are made
so large that the argument of familiarity with the conditions
is destroyed, or unless the Commission is made larger. In
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the opinion of at least some of its members, it is already
unwieldy.? Moreover, the logical conclusion of the proposal
is that every state, or at least every important commercial
state, should have a representative. Only by logrolling could
agreements be reached on such a basis.

This is abundantly demonstrated by what happened to the
Smith bill for regional representation, which was considered
at the time of the struggle over the confirmation of Com-
missioner Woodlock in 1925-26. Growing out of an earlier
proposal of his for a commission of twelve, three to be
appointed from each of four sections, this bill provided for
two members each from six regions.® In the first bill, Sen-
ator Smith’s carelessness was such that four important
states were omitted, and Wisconsin included with the South-
west. President Coolidge indicated that he favored the in-
crease to twelve since it offered an opportunity for mollify-
ing the southern opposition to Woodlock’s confirmation.
Only two members of the Senate Committee on Interstate
Commerce were so oblivious to politics as to oppose the
“ principle ” of the bill, but there was disagreement on the
sharing of the spoils, and a subcommittee, which had pres-
ently to be enlarged, was appointed to consider it. A letter
from former Commissioner Clark in opposition to the bill,
pointing out the gross inequalities in the size, population,
and railway mileage of the regions proposed, increased the

2 Commissioner Meyer, senior on the Commission in point of service,
has expressed the opinion that a commission of seven best combines
efficiency in action with soundness in conclusions. A larger number
slows up decisions in which the entire commission must participate, and
increases dissent. 41 Traffic World, 1243 (1928). His view is gener-
ally shared. Larger appropriations and greater powers of delegation to
subordinates are uniformly the answers offered to suggestions that more
commissioners are needed to handle an increasing volume of work.

8 S. 1547, 69th Cong., 1st Sess., was the original one. The later version
was S. 2808, in the same session (1925-26).
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dissension. A favorable report was finally ordered on a
scheme for thirteen commissioners from seven sections,
some getting but one, most of them two, and one getting
three members. Even that was unsatisfactory to several of
the committee. The longer the measure was considered the
greater became the pressure to divide and subdivide the sec-
tions entitled to representation, and the clearer it was that
any allocation must be arbitrary. Indefinite enlargement of
the Commission was the line of least resistance, so the com-
mittee found. Fortunately, as it turned out, the President
found room for a southerner on the Commission without
making that body any larger, Commissioner Woodlock was
subsequently confirmed, and so the Smith bill did not come
to a vote.

Aside from the practical difficulties, geographical repre-
sentation rests upon a pernicious principle. Men chosen to
represent sections are unlikely, as Congressional experience
demonstrates, to transcend their sectional interests, and no-
where is a national viewpoint more necessary than in the
regulation of commerce. Sectional representation means
essentially a clumsy return to the Congressional pattern and
procedure.* The chief precedent cited is the Shipping Board,
an example which, although not entirely for that reason,
does not encourage emulation. A variant of the argument
for sectional representation is the suggestion that occupa-
tional groups be represented. Railway labor has several
times obtained recognition in Commission appointments;
railway finance once or twice. Shippers’ and carriers’ repre-
sentatives have sometimes been advocated. The objections
to geographical representation have equal cogency here.

4 Silas Bent, in “ Bureaucracy Triumphant” in his Strange Bedfellows
(1028) suggests in journalistic style the rude reintroduction of the repre-
sentative principle in the independent commissions that combine executive,
legislative and judicial functions.
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There is no objection to men from these fields being ap-
pointed, but they ought not to be regarded as delegates of
the special groups.

Finally, there are personal influences in many appoint-
ments. These sometimes shade into, but are often distinct
from, partisan political influences. * The President, or a close
adviser of his, may want to appoint a particular acquaint-
ance to a particular office, irrespective of party considera-
tions. Some poor men, but also some of the very best men,
have been appointed to the Commission in that way, depend-
ing on the calibre of the President.

A review of the thirty-two appointments that have been

made to the commission in the past twenty-five years con-
firms the foregoing analysis. The claims of merit to ap-
pointment have had to compete with political and personal
influences, with the ‘demands of sectional and occupational
groups. An attempt at rigid classification of the men chosen
on the basis of the dominant motive in their appointment
would result in a false exactitude. In many cases more than
one force is operative. The categories are not mutually ex-
clusive. The influences at work are not always clear. The
_effort involves, ultimately, an inquiry into the mental pro-
cesses of the President in reaching a particular decision, a
hazardous essay. Nevertheless, some cases are clear, and it
is possible at least to list instances where one motive or
another is clearly discernible. The results of such a study
are presented herewith, with due acknowledgment of the
uncertainties upon which they rest, in order to make as con-
crete as possible the generalizations that are ventured.

It will be apparent that the principle of appointments based
upon training and qualification has been too often sub-
merged. Of the last ten nominations sent to the Senate, it
seems to have had controlling weight in only three cases,
and in only three or four of the previous ten. It is, of
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IRFLUENCES DISCERNIBLE IN THE APPOINTMENT OF MEMBERS OF THE
InTERSTATE CoMMERCE COMMISSION, 1905-1031, WITH THE
PRESIDENTS BY WHOM THEY WERE APPOINTED

Personal Influences
, K. Lane (Roosevelt)
. S. Harlan (Roosevelt)
M. Daniels (Wilson)
C. Hall (Wilson)
w.

balic|

ome

. Anderson (Wilson)
. B. Eastman (Wilson)

. J. Ford (Wilson)

. W. Potter (Wilson)

. I. Cox (Harding)

Occupational Influences

E. E. Clark (Roosevelt)
#J, Duncan (Wilson)

M. W. Potter (Wilson)

F. McManamy (Harding)

T. F. Woodlock (Coolidge)

Qualification and Tyaining

C. C. McChord (Taft)

B. H, Meyer (Taft)

J. H. Marble (Wilson)

W. M, Daniels (Wilson)

C. B. Aitchison (Wilson)

J. B. Eastman (Wilson)

M. W. Potter (Wilson and
: Harding)

J. J. Esch (Harding)

F. McManamy (Harding)

T. F. Woodlock (Coolidge)

P. J. Farrell (Coolidge)

C. D. Mahaffie (Hoover)

* Never actually held office.

Sy

B
S

"y

Geographical Influences

H. C, Hall (Wilson)

*H. C. Stuart (Wilson)
J. B. Campbell (Harding)
R. V. Taylor (Coolidge)

*C. E. Woods (Coolidge)
E. Brainerd (Coolidge)
C. R. Porter (Coolidge)
W. E. Lee (Hoover)

*R. M. Jones (Hoover)
H. M. Tate (Hoover)

Political Influences

F. M. Cockrell (Roosevelt)
J. S. Harlan (Roosevelt)
H. C. Hall (Wilson)

R. W. Woolley (Wilson)
*H. C, Stuart (Wilson)
M. W. Potter (Wilson)
J. J. Esch (Harding)

E. I Lewis (Harding)
F. I. Cox (Harding)

R. V. Taylor (Coolidge)
*C. E. Woods (Coolidge)

C. R. Porter. (Coolidge)
*R, M. Jones (Hoover)
HM

. Tate (Hoover)

These are, of course, only expressions of the author’s fallible judgment.
They are based upon contemporary newspaper and trade journal com-
ment, Congressional utterances, and conversations with some former
members of the Commission and others in close touch,

course, possible that a man appointed for other reasons than
his ability becomes in time an able commissioner. E. E

N



150 THE LAKE CARGO CO4L RATE CONTROVERSY

Clark, whom Roosevelt nominated in deference to railway
labor, was a notable instance, and there have been others,
but such cases are exceptional. At best, the government
pays, and the Commission is handicapped, while the new
man learns. More usually the result is simply another
mediocre commissioner. In arriving at the judgments ex-
pressed in the accompanying lists the motive at the time of
appointment, not the subsequent career of the appointee, is
taken as the basis.

The brightest aspect of the picture at present is the recent
promotion to places on the Commission of the heads of its
legal and finance bureaus. The effect of such moves on the
morale of the rest of the Commission’s staff is hard to over-
estimate.

TENURE

The tenure of commissioners, once appointed, is as im-
portant in ensuring an able Commission as getting men of
high calibre in the first place. The term of six years pro-
vided in the original act to regulate commerce was length-
ened to seven in 1906, but by that time the custom was
already fairly established of reappointing commissioners
who had served satisfactorily and who were willing to con-
tinue. Every dictate of sound administration supports this
policy. Only a blind partisan or a frank disbeliever in all
civil service could find a good word for such a proposal as
Senator Neely made during the Senate’s contest over Com-
missioner Esch’s renomination, that the term of Commis-
sioners be increased to eight years, but that no member be
eligible for reappointment, and that not more than one mem-
ber be appointed from any one state.® Reappointment pro-
vides the clearest and the severest test of the Commission’s
freedom from political supervision. Since Cleveland first

5 S, 3529, 69 Cong. Rec. 4154 (1928) ; 41 Traffic World, 597.
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appointed a Democratic majority on the original Commission,
every President except Roosevelt and Taft has on some
occasion failed for political reasons to reappoint a commis-
sioner whose term was expiring. The custom gains strength
with age, however, and deviations cause protest.

Failure to reappoint commissioners for political reasons
was confined to isolated instances until 1920,° and was
usually due to a change in administration which entitled the
party in power to a majority of the places. In that year
three Wilson appointees, two to fill additional commissioner-
ships created by the Transportation Act, were held up by a
Republican Senate in order that the places might be filled by
Wilson’s successor—a procedure that was defended on the
ground that Democratic senators had held up Taft appoint-
ments similarly in 1912 after the election of that year. No

¢ President Harrison converted the original Democratic majority to a
Republican one in 1891 by nominating Martin A. Knapp to succeed
Augustus Schoonmaker, a Democrat. McKinley replaced W. R.
Morrison, another Democrat, with W. J. Calhoun in 1808, leaving
Judson Clements of Georgia the only full-fledged Democrat among the
five members. (See above, mote 1.) Roosevelt reappointed J. D.
Yeomans in January, 1go5, but with the understanding that he would
resign two months later in order to permit Roosevelt to carry out a
previous agreement to appoint Senator F. M. Cockrell, of Missouri,
in his place, The latter, a prominent Democratic leader, retired in
March, 1905, after five successive terms in the Senate. His appointment
to the Commission was purely political; and partly on account of his
age, he was the least useful member of the Commission during his term
there. Taft declined to renominate him in 1911, but took care of him
elsewhere. Wilson's failure, in 1918, to reappoint J. S. Harlan, a son
of the justice of the Supreme Court, after two terms in office, is prob-
ably traceable to his personal feeling toward the Harlan family and to
the ill-health of the Commissioner whose office and docket were for some
months referred to familiarly at the Commission offices as “ the morgite ”.
Harding doubtless felt little compunction in not returning to office R. W.
Woolley, Democratic publicity director and former Director of the Mint,
nor H. J. Ford, Princeton professor whom Wilson had appointed out
of personal regard, and who served on a recess appointment when the
Senate declined to confirm him. :
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places on the Commission were involved in 1912, however.
Of the three that Wilson named, one was finally confirmed
when he was again nominated by Harding; the other two
were displaced. This was clearly an incident in the larger
controversy between President and Senate at the close of the
war. During the Coolidge administration political interfer-
ence with the Interstate Commerce Commission, as with
other supposedly independent commissions, was at a high
mark,

It is difficult to make comparisons of tenure on the Com-
mission, since the number of members was smaller and the
term of office was shorter in its earlier years; while of the
later appointees, many are still in office. Study of the list
of members and their terms of service, as shown in the
accompanying tables, however, yields some observations of
interest. Tenure on the Commission was most secure in the
period between the passage of the Hepburn Act, in 1906,
and American entrance into the war, when the average length
of service was over twelve years. It has been most pre-
carious in the last few years. The mortality was heaviest
under President Coolidge, at the time the lake cargo fight
was hottest. Since then a majority of the Commission have
changed, and it was a new group that had to deal with the
latest lake cargo case.

List o MEMBERS OF TRE INTERSTATE CoMMERCE COMMISSION, 1887-1032,
WITE THE DATES WHEN THEY TOOK OFFICE, AND THE
LENGTH OF THEIR SERVICE .

Commissioner Party Office Tenure

T. M. Cooley ...... R 1887 5 years

W. R. Morrison .... D “ 11 “ (notreapp. after 2d term)
A. Schoonmaker .... D “ 4 “ (notreapp.)

A. F. Walker ...... R “ 2z “

W. L. Bragg ....... D “ 4 “ (died inoffice)

W. G. Veazey ...... R 188 7 “

M. A. Knapp ...... . R 18 20 “
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J. W. McDill .......
(Wm, Lindsay) .....
J. C. Clements

........
.....
.........
........

.......

Woolley caes
s Eastman

» »*
moTEong -

mw
[g]
@
£
5
Z

*P. J. Farrell ........
(R. M. Jones) ......
*W. E. Lee
*H. M. Tate
*C. D. Mahaffie

1898

1905
1905
1906
1910
1910
1013
1014

1923
1925
1926

1927
1928
“"

1929

1930

1930
“

2
(]

25

I
17
2
6
6
7
15
12
15
21
I
14
9

[
wn
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(died in office)
(declined)
(died in office)

(not reapp.)

(not reapp. after 2d term)

(died in office)

(not reapp.)

(declined)

(not confirmed)

(not confirmed)

(not conf. till reapp.1921)
(reapp. not conﬁ}'med)

(not reapp.)

(not reapp.)
(not confirmed)

(withdrew)

‘Where appointees did not serve, date is of appointment. Fractions of
years in tenure rounded to the nearest whole year. Those marked (*)

are now in office (August, 1932).
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TENURE AND TURNOVER OF MEMBERS OF THE INTERSTATE
ComMERCE CoMMISSION, 1887-1932

Period Years SizeofI.C.C. No.Appts. Av.Tenure Turnover
1887-1906 .... 20 5 members 16 8.6 yrs.1 300%
19061917 .... II 7 o« 7 124 “ 2 100%
1917-1920 .... 3 9 8 62 “ 8 67%
1921-1931 .... IO b5 S 15 48 “ ¢ 136%
1925-1032 .... 7 ) § S 10 — 01%

1 Excluding one appointee who did not serve.
2 One still in office will raise this figure somewhat.

8 Excluding two appointees who did not serve. Two others are still in
office. :

4 Excluding two appointees who did not serve, Since eight are still in
office, this figure is not comparable with the others,

POLITICAL INFLUENCES UPON THE COMMISSION

The question why there should be political interference
with the workings of the. Commission is on its surface too
obvious, and carried deeper, is too involved in the springs
of human nature to answer. A readier question is why
those who have political influence should not exercise it.
The Commission may be a quasi-judicial body, but in theory
at least it is the agent of Congress, the shrine of political
influence; how can it rise above its master? Part of the-
answer lies in the fact that the Supreme Court is also the
Commission’s master in some respects, and that a decision
founded upon other motives than are'supplied by the evi-
dence in the record is subject to judicial review and reversal.
Another part of the answer is bound up in the phrase “ pro-
fessional ethics ”, which commissioners, like doctors and
lawyers, feel and observe in varying degrees. )

The general attitude of the comissioners, as explained
by one of them who was concerned in the lake cases, is to
talk with anyone about a pending case until the oral argu-
ment has been heard; and then to decline to discuss it at all
until the decision has been announced. There are excep-
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tions in individual cases. Some commissioners have a politi-
cal ear to the ground and are willing to talk with political
friends; out of this, minor scandals occasionally arise.’
One member is even reported to have served notice on his
colleagues that he would talk to whom he pleased when he
pleased. Some commissioners, on the other hand, decline to
hear anything from any outsider that does not go into the
record, so that their colleagues may see it and opposing
counsel may answer it if they desire. A well-known story
about Commissioner Clements, picturesque Georgian Demo-
crat and gentleman of the old school who died in office in
1917 after twenty-five years’ service, illustrates the Commis-
sion’s traditional attitude. On the occasion of the first exer-
cise of the power given the Commission in 1910 to suspend
rates, a hearing was set with Commissioner Clements presid-
ing. When he arrived, he found the room full of Congress-
men and Senators. The old gentleman had been in Congress’
himself, and knew his audience. Looking through the
group, he announced that this was a legal hearing, duly set,
and not a political convention, and that he resented the pres-
ence of a large number of men who he knew could not be
there for the purpose of offering testimony. Whereupon,
the gathering departed.®

Political interference takes many forms. There is one
sort that is inevitable. When James Francis Burke, general
counsel of the Republican National Committee, appears to
argue in behalf of the Pittsburgh operators; when James W.
Good, sometime Representative and later to be Secretary of
War, speaks for northwestern consumers; and when John
W. Davis argues for the southern operators before the Su-

*For an instance, see 31 Trafic World, 165; 32 Traffic World, 1534
(1923).

8 This version comes from ex-Commissioner Hall. A variant is related
in 41 Traffic World, 581 (1928).
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preme Court, the lake cargo case cannot help taking a politi-
cal slant. A more serious danger les in attempts to exert
political influence by those outside the formal proceedings.

Most of it is bluff—public speeches and statements from
persons of some prominence but with no direct means of
influence. 'What they have to say is usually the expression
of a pious wish, intended for their constituents’ consumption
and without much expectation that it wiil really affect any
action taken. In this category fall a series of letters from
the governors of the states involved in the lake cargo con-
troversy. Governor Gore of West Virginia, during the
1926 campaign, wrote an identical letter to the governors of
the northwestern states that consume lake cargo coal, urging
them to be represented at the hearings on the reconsideration
of the lake rates, and to assert their mutuality of interest
with West Virginia. Governors Donahey of Ohio and
"Pinchot of Pennsylvania followed up with letters expressing
the opposite viewpoint. Messrs. Fisher, Vare, and W. B.
Wilson, Republican and Democratic candidates for Governor
and Senator in the Pennsylvania election campaign then in
progress, all agreed to join the fight for fair rates for Penn-
sylvania. I realize,” said Mr. Fisher, “that it is not
within the power of the Governor of Pennsylvania to change
this, but no possible effort to exert influence against this
discrimination should be neglected.”

Much Congressional debate is of the same character; for
example, the first reference to the lake cargo controversy in
the Congressional Record, a speech by Congressman Robsion
of Kentucky, printed under “ Leave granted” on the last
day of the session, March 4, 1925, in which he attacked the
examiner’s proposed report that recommended relief for
Pittsburgh. This was not delivered at all, but was distri-
buted at home among his constituents.®

966 Cong. Rec., 5605-5607. The index to the Record omits reference
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More simister are the letters and calls from individual
members of Congress and other politicians upon members
of the Commission with regard to pending cases. Some are
simply innocent of the Commission’s practice. A visit to
the Commission by President Harding in 1921 to inquire
whether something could be done to benefit shippers was ap-
parently of this nature.’® Secretary Hoover also, when new
to the Department of Commerce, tried to give advice to the
Commission, and has done so once or twice again since be-
coming President.**® Not all such attempts are as innocent.
Many Congressmen phone or write Commissioners to present
arguments or claims of constituents in pending cases. The
arguments are usually only nominal. The weight back of
them is the power and the possible disposition of the member

to it. The leave was granted for a speech about the Pullman surcharge,
which was not mentioned in it. The examiner’s proposed 'report had
appeared meanwhile. Representative C. Ellis Moore, of Cambridge,
Ohio, in the next session denounced this attempt to “discredit the.
examiner’s report while the Commission had it under comsideration”,
and then proceeded to set forth the northern operators’ side while the
Commission was reconsidering the case. 67 Cong. Rec., 12407 (1926).

10 The President’s innocence of the Commission’s ways was such,
according to one who was present at the meeting, that on his arrival at
the Commission’s offices he looked over the directory at the entrance,
thought the “ Chief Examiner ” sounded right, and asked to be conducted
there. Concluding before he arrived, however, that the summit was yet
higher, he asked for the Chairman instead. Chairman Clark gathered
the other Commissioners, and they talked affably and innocuously. The
report that circulated as a result, that Harding had “influenced” the
Commission, was unwarranted. The President knew nothing of rates,
and was surprised to learn that some Ohio rates had been reduced since
1920. There was no attempt to apply pressure, and the visit apparently
was made either out of curiosity to see what the place was like, or for
political consumption in Ohio.

108 In urging the adoption, in December, 1930, of a railroad consolida-
tion program, and in March, 1932, of a more liberal policy in approving
loans to railroads to be made by the Reconstruction Finance Corporation,
N. Y. Times, March 28, 1932.
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of Congress to do something disagreeable to the Commis-
sioner politically. :

An example occurred at the very hour when the Senate
Committee on Interstate Commerce was voting to reject the
renomination of Commissioner Esch for having yielded, so
some of its members thought, to political pressure. The
entire Georgia delegation in Congress, Senators and Repre-
sentatives, visited a hearing on the southern peach-rate case,
in which their constituents were interested—not, of course,
to influence the presiding Commissioner in any way, but
simply to let him know that they knew there was such a case
and that they hoped he would do the fair thing.* '

Not all the politicians who attempt to exert influence are
in Congress. During the Coolidge régime a figure nowhere
mentioned in the record but frequently to be seen around
the Commission’s offices was C. Bascom Slemp, the Presi-
dent’s secretary during his first year in office. His interest
in the Commission continued after his connection with the
President ceased. As the owner of a group of coal mines
in the southern fields, he was intimately interested in the
lake cargo fight, and put what weight he had on the southern
side. There is not much headway to be made by political
pressure upon most Commissioners, but doubtless no possi-
bilities were being overlooked.

Another kind of political pressure consists in Congres-
sional browbeating by means of passing offensive resolu-
tions and introducing punitive bills. The long session that
began in December, 1927, during which the renomination
of Commissioner Esch was rejected, was filled with instances
of this sort of thing. The most objectionable of these was
a resolution introduced by Senator Robinson of Arkansas,
Democratic leader, shortly before the Esch hearings. With-

11 See 41 Traffic World, 581 (1928).
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out specifying names, it recited that Congress had been
memorialized by state legislatures,*?

to the effect that the Interstate Commerce Commission has at-
tempted so to regulate rates of transportation as to equalize
prosperity among producers of commodities and to the end has
employed rate regulation to place an embargo upon the products
of certain States and in order to favor the products of other
States as to certain markets. . . .

‘and directed the Commission to transmit to Congress,

(a) Copies of all decisions handed down by it in the five years
preceding . . . in which its decisions as to the reasonableness
of any rate or rates was in any sense influenced by the competi-
tive advantage or disadvantage of the producers in one State,
district, or section as compared with the advantage or disadvan-
tage of the producers in another State, district, or section; (b)
a full and complete citation of the section or sections of the
interstate commerce act . . . and of the clauses, . . . of the
Constitution under which it claims and believes that decisions of
such a character and purport were authorized or were implied.”

This resolution was passed by a vote of 68 to 1, after a
short debate that centered around the lake cargo case.
Senator Barkley of Kentucky denounced the Commission
and its decision, and asserted that there was nothing in the
interstate commerce act which warranted the exercise of such
power. Bruce of Maryland, who cast the lone dissenting
vote, suggested that the information requested would be used
* for the purpose of making an assault on the confirmation
of Mr. Esch ”, and said he thought “ that enough respect is
entertained by the people of the United States for the Inter-

1269 Cong. Rec., 2668, Feb. 8, 1928. It lay over under the rule, and
was debated the following day, pp. 2774-2780. A resolution from Ken-
tucky which definitely asked that John J. Esch be not confirmed because
he “indorses the objectionable...acts of the Commission” was printed,

pp. 2888-2890.
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state Commerce Commission . . . to induce us to forbear,
in a resolution asking for information, to attempt to fix
nothing less than a stigma to the character and standing of
the commission.” No one else showed serious concern over
the reflection upon the Commission, and there was little sign
of the self-restraint that would suggest a correction of the
situation by changing the statute instead of chopping off
commissioners’ heads. The southern lake cargo senators
found allies among the intermountain Democrats who com-
plained of the lax interpretation of the long-and-short-haul
clause—an incongruous alliance, since a strict construction
of the fourth section would logically demand, as applied to
the lake cargo rate structure, a much higher differential in
favor of Pittsburgh. But it was enough that both had a
grievance against the Commission, though for opposite
reasons. Similarly Senator Trammell, of Florida, who was
interested in the regulation of economic conditions between
sections because of a recent Commission decision on fruit
rates favorable to California, was stirred to ask whether
Senator Robinson’s resolution would ““ reach a situation . . .
where rates were fixed for a haul of 3,000 miles practically
the same as for a haul of 1200 miles?”’** All parties were
looking for ammunition, and many diverse interests were
attracted.

No one could object, except on grounds of duplication or
futility, to the Robinson resolution if it had been simply a
request for information, and it is possible that many of those
who voted for it saw no more in it. But certainly the Com-
mission could not help seeing more than that in language
which came near insulting it as a body.

18 Ibid., 2774. See infra, p. 251. Trammell as a southern Democrat
voted against Commissioner Esch’s confirmatiom, yet logically what he
wanted for Florida as compared with California was precisely what
Pittsburgh wanted as compared with West Virginia.
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There were other bills introduced in the 1928 session as
repercussions from the lake cargo struggle. Senator Neely’s
bill to limit tenure on the Commission has already been men-
tioned. Another bill to require appointments along geo-
graphical lines appeared.** The Commission’s refusal to allow
the southern roads to reduce their lake cargo rates in Febru-
ary, 1928, called forth a series of bills designed to restrict
the minimum rate power (though that has never yet been
used with regard to any of the late rates) and to limit the
Commission’s purview in considering rates to purely trans-
portation factors.*®

The final means of political interference, and the ground
upon which all lesser attempts ultimately rest, is the control
over appointments and reappointments that senators have
by reason of their power to confirm or reject nominations.
A review of Commission appointments and the Senate
action upon them in the last few years will show how inti-
mately sectional conflicts, and the lake cargo controversy in
particular, have affected them.

RECENT COMMISSION APPOINTMENTS

The lake cargo controversy may be said to date as a
political affair from President Coolidge’s first appointment
to the Commission of Thomas F. Woodlock of New York,
on January 26, 1925—by a coincidence, just four days be-
fore the approval of the Hoch-Smith resolution, a landmark
in the course of legal controversy over lake rates. Mr,
Woodlock was nominally a Democrat, and filled a vacancy
left by a Democrat, Commissioner Potter, but like most
minority appointments to the Commission, he was not an
organization man.

14 S, 789, 69 Cong. Rec., 342, introduced Dec, 9, 1927.

18 See 41 Traffic World, 602, 833, 018 (1928). No action was taken
on any of these. .
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The appointment proved to be one of the most contentious
that President Coolidge made. Senators Smith of South
Carolina, ranking Democrat on the Interstate Commerce
committee, and Underwood, Democratic leader, immediately
opposed confirmation, claiming that the appointment should
go to a Democrat from the “deep South”. They pointed to
the fact that there had been only two such Democrats on
the Commission, Bragg from Alabama, and Clements from
Georgia, in its forty years® history, as an evidence of dis-
crimination against southerners in national appointments—
a long-standing grievance that even the Wilson administra-
tion had not mollified. Other Democrats in the Senate fell
into line. Intermountain senators were apprehensive lest
Woodlock take the railroad attitude toward the long-and-
short-haul clause. Insurgent Republicans joined the opposi-
tion. They had spent their lives denouncing Wall Street
and the railroads, and here was an appointee who personified
both. Regular Republicans generally backed the President,
but even here there were important defections. The opposi-
tion seemed to control a majority. No action was taken in
the session that expired on March 4, 1925. During the
special session of the Senate called immediately thereafter to
consider nominations of the new administration, Mr. Wood-
lock’s name was withheld until near the end, and again no
action was taken. A few .days later he received a recess
appointment and took office on April 1, but under the statute
he received no pay until he was confirmed.

No one questioned the ability of the nominee or his ac-
quaintance with the duties of his office. Irish by birth, he
had come to this country in 1892 after financial experience
in London, and as a member of the Dow-Jones staff had
specialized in railroad finances. He was editor of the Wall
Street Journal from 1902 to 1905, and at the time of his
appointment was financial writer for the New York Sun.
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He had written much on railroad regulation, particularly in
its financial aspects, and his selection, said to have been sug-
gested by Frank Munsey,’® was based on the President’s
desire to name someone who could bring to the Commission
an authoritative acquaintance with railroad finance. To
Washington politicians, however, the President could not
have introduced a more complete stranger. The opposition
that immediately appeared was purely political in nature,
except for that of the middle-west Republicans. Those who
had condemned the Esch-Cummins Transportation Act of
1920 for its liberality to the carriers could hardly be ex-
pected to approve a candidate who had consistently urged
the carrier and financial viewpoint toward regulation.

The ground was well laid for a political struggle. The
Republican party was split and the opportunistic alliance of
Democrats and insurgent Republicans that was to charac-
terize the succeeding years was just beginning to feel its
strength. The President was not one to assert leadership in
tumult. Moreover, the appointments of the preceding ad-
ministration had not been of such character as to discourage
partisan tinkering with the Commission personnel,

HARDING APPOINTMENTS

President Harding had filled six vacancies in an undistin-
guished manner. He had returned to the Senate one Wilson
nominee, Woodlock’s predecessor, Commissioner Potter, also
a New York Democrat, president of a small southern rail-
road, who likewise was appointed in order to bring a knowl-
. edge of railroad finance to the Commission. To fill the
other three vacancies left by the Senate’s refusal to confirm
Wilson’s choices, he appointed John J. Esch of Wisconsin,
Johnston B. Campbell of Spokane, Washington, and Ernest
I. Lewis of Indiana. Mr. Esch had been many years in the

18 36 Traﬁic World, 1129 (1925).
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House, was co-author of the Transportation Act, and had a
thorough acquaintance with railroad regulation. He was of
the conservative Republican faction in Wisconsin, however,
and because of his connection with the Transportation Act
was a target for the LaFollette forces. He failed of re-
election in 1920, and was appointed to the Commission a
week after the close of the short session and the inaugura-
tion of President Harding. His experience qualified him in
the eyes of conservatives and disqualified him in the eyes of
the so-called liberals. His appointment was possibly influ-
enced by party considerations, but he was a conscientious
and fair-minded public official.. Though a lame-duck ap-
pointee, he had no personal acquaintance with the new
President.

Johnston Campbell had for years represented the Spokane
shippers in the long struggle over intermountain rates, and
he was appointed to represent intermountain interests.
Though he knew the Commission’s business well enough he
could scarcely be expected to bring an impartial view to
many recurring problems on the Commission’s docket, and
he did in fact retain the intermountain viewpoint while in
office.

Mr. Lewis had been a journalist, and when appointed was
chairman of the Indiana Public Service Commission. His
appointment, however, was due less to his qualifications for
the task than to the support he got from Indiana Repub-
licans, and he did not forget the source of his strength.

Two other vacancies occurred while Harding was Presi-
dent, by the resignations of Commissioners Clark and
Daniels. The former was replaced in purely political fashion
by Frederick I. Cox, a silk merchant and past president of
an organization of commercial traveling men. Traveling
men were dissatisfied with the passenger rates that resulted
from the war changes, and brought political pressure to se-
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cure representation on the Commission. Cox had led a band
of greeters to Marion, Ohio, during the 1920 campaign, and
was said to have been promised the appointment, in offhand
fashion, on that occasion. He was also a friend of Senator
Frelinghuysen of New Jersey, who was one of Harding’s
foursome at golf. He was personable to meet and had some
skill in sizing up situations on short acquaintance, but he had
no training or familiarity with railroad regulation that would
fit him for the position,'” and was probably the weakest
member of the Commission during his term.

After Commissioner Clark resigned in 1921 there was no
member to speak for organized labor; so the last of Hard-
ing’s Commission appointments went to meet that demand.
Frank McManamy had been with the organization of loco-
motive engineers. He became chief of the Commission’s
Bureau of Locomotive Inspection, and then transferred to
the United States Railroad Administration. Though ap-
pointed to represent a particular viewpoint, he had at least
the advantage of knowing the ropes,

CONFIRMATION OF WOODLOCK

Little wonder then that competing groups should use the
occasion of the Woodlock appointment for selfish purposes.
The campaign for his confirmation lasted for more than a
year, with varying fortunes, and the moves were shrewdly
calculated. The President fought the Senate with familiar
weapons.

First in opposition was Senator Underwood of Alabama,
crying for recognition for the South. Nothing against
Woodlock, he let it be understood, but every member of the
Commission then came from north of a line drawn from

17 Senator Reed of Pennsylvania painted a rather less flattering picture

of him as “a silk ribbon salesman”. Hearings on Nomination of Cyrus
E. Woods, p. 160, before Sen. Comm. on Int. Comm., 69th Cong., 2d Sess.

(1927).
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Baltimore to San Francisco, and if southerners did not call
a halt, well, southerners would never share the responsibili-
ties of government. He kept at the campaign all summer.
Even in April, when Mr. Woodlock took office, it was re-
ported that the President had wavered, and before giving
Woodlock the recess appointment, offered the place to an
unnamed South Carolinian, “ the only man in the Southeast
familiar with railroad finances ”, who, however, declined.’®

Meanwhile the new Commissioner began to function in
office. By siding with, the majority in denying the renewed
application of the transcontinental lines for fourth section
relief, he showed that he was no mere rubber stamp of rail-
road opinion, and as a result the apprehensions of at least
the Republican intermountain senators were somewhat al-
layed. But in July, 1925, came the first lake cargo decision,
and in this Commissioner Woodlock also sided with the
majority in dismissing the complaint of the Pittsburgh
operators. That brought another enemy actively into the
picture, Senator Reed of Pennsylvania.

Upon Senator Reed, more than any other single individ-
ual, rests the blame for making the lake controversy a polit-
ical one and for making the Senate a forum for non-judicial
review of Commission decisions. Much of the fault was in
the system, and certainly Senator Neely of West Virginia,
his principal opponent, was equally aggressive. But when all
allowances are made, the fact remains that Reed started the
trouble and pushed it as far as he could. The speech of
Representative Robsion of Kentucky in the Congressional
Record of March 4, 1925, was the first blow in Congress;
but it was never delivered, only written and mailed to con-
stituents. It is not contended that Reed’s activities were
precipitated by that speech or in answer to it. They were
part of an independent campaign of his to increase Pennsyl-

18 35 Traffic World, 797, 858 (1925).
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vania’s share of the Federal patronage, as he very frankly
said.

He complained with unwearied reiteration that his state
originated 20% of the freight traffic, and contained an
eleventh of the population of the country, but had not in
forty years had a representative on the Commission. In a
speech that was unfortunately reported in the papers and
dinned in his ears for months afterward, before a group of
coal operators at Uniontown, Pa.; in March, 1926, he re-
ferred to the lake decision and the application for its recon-
sideration, and then said:?®

Now, what are we going to do about it? Of course, we are
going to demand our rights, but we are not going to stop at
that. We are not only going to demand them, but we are going
to fight for them, and fighting for them means that we are going
to keep at it until we have fair representation and until that fair
representation has yielded a correction of these conditions of
which we complain.

In furtherance of this campaign, he joined the opposition to
Woodlock’s confirmation.

THE TAYLOR ‘‘ DEAL"”

When Congress convened in December, 1925, the pros-
pects for obtaining confirmation were decidedly not bright,
and the President intimated with regard to the Smith bill
for geographical representation, that he would favor an in-
crease in the size of the Commission in order to satisfy the
demand for southern recognition. But a few days later
C. C. McChord of Kentucky, who came nearest being a
southerner on the Commission, resigned and the way was
cleared. The President immediately announced the appoint-

19 Quoted by Senator Reed of Missouri two years later, in a Senate
speech opposing Esch’s confirmation, 69 Cong. Rec., 3149, Feb. 17, 1928.

It was quoted also during the fight on Woods by those opposed to that
appointment. Hearings on Cyrus E. Woods, p. 68.
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ment of R. V. Taylor of Alabama to succeed him, and at the
same time returned Woodlock’s name to the Senate. Taylor
was Senator Underwood’s choice. He had been mayor of
Mobile, and for many years previously had served in various
capacities with the Mobile and Ohio Railroad.

. Charges of a “deal” by the administration to get sup-
port for Woodlock were to be expected in such circum-
stances, and they were pushed by the South Carolina sena-
tors and others who had unsuccessful candidates. The
accusation received wide publicity, and the President put
himself on the defensive by issuing a statement that con-
flicted with Underwood’s explanation on the Senate floor;
but the so-called deal was of the unwritten, unprovable sort
that consists in an informal understanding by the parties of
each other’s desires.*® Other members of their respective
parties were not bound, however, and so, while Taylor was
speedily confirmed, Woodlock was still held up, and com-
mittee hearings on his nomination were ordered. Reed,
envious of Underwood’s success, inquired during debate
whether the way to get representation on the Commission
was to block all nominations until given an appointment, and
he suggested that Pennsylvania might try it. In fact, he had
already begun to do so.

It is noteworthy that the two men who opposed Wood-
lock’s confirmation for purely political reasons, Reed and
Underwood, both represented states that, at least until 1928,
held to party loyalties with unvarying regularity. The pa-
tronage plums were reserved for states where it was hoped
they would do some good, politically speaking. Reed was
quite aware of the handicap he suffered on this account, and
offered it in justification for resorting to extremes in order
to secure recognition for Pennsylvania.®* Obviously if many

20 36 Traffic World, 1461, 1539 (31925).
21 Hearings on Cyrus E. Woods, p. 162 (1927).
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legislators acted as Reed and Underwood did here, business
could be transacted only by logrolling.

There was other opposition to Woodlock from the insur-
gent Republicans and radical Democrats who objected on
principle to the opinions he had expressed. Allied with Reed
and the dissatisfied southerners, this opposition was enough
to cause the Interstate Commerce Committee to vote, seven
to six, for rejection of the nomination.?® It was an unex-
pected setback for the President, and presaged a close fight
on the floor.

THE REED-WOODLOCK * DEAL ”

What the President had done before, he could do again,
and he did. There was a delay of some weeks in bring-
ing up the nomination on the floor, and meanwhile another
“deal” was arranged, this time in favor of the Pennsylvania
senator, On March 23, 1926, a few hours before the Sen-
ate took up the question, announcement was made at the

White House that,

in filling future vacancies on the Interstate Commerce Com-
mission President Coolidge intends to give special consideration
to the south, the southwest, and Pennsylvania. The White
House disclosed today that the President believed those sections
are justified to an extent in contending they have not been ade-
quately represented on the Commission.

In debate on the floor the next day, Senator Wheeler of
Montana, who was still opposed to Woodlock on principle,
compared the situation to a “ New England horse trade .

221n favor of the nomination were Watson, Cummins, Fernald, Fess
and Sackett, administration regulars; and Underwood, Democrat.
Gooding, Couzens and Howell, Republicans, and Smith, Pittman, Mayfield
and Wheeler, Democrats, were opposed. Absent and paired were Goff,
Republican, and Bruce, Democrat, in favor, and Pine, Republican, and
Dill, Democrat, opposed. 37 Traffic World, 576 (1926).
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He thought it a reflection on the integrity of the Senate that
such “a bait (should be) held out to the south, the south-
west, and Pennsylvania to get the confirmation of Mr.
Woodlock ”.  Senator Glass doubted that the President had
“ so poor an opinion of the Senate ”, and predicted that not
a vote would be changed by the statement. Reed saw noth-
ing in his own course that stultified him, as was charged,
and said: .

I have not opposed Mr. Woodlock for any reason except the
non-recognition of Pennsylvania and her industries, and having
won that point, I am glad to stand with the administration in
the vote on Mr. Woodlock.

This prompted Senator Neely to inquire whether, when his
Pennsylvania colleague suggested someone to fill a Commis-
sion vacancy, he would first make sure that the man he chose
would vote to increase Pennsylvania’s advantage in lake
cargo rates; a suggestion that was of course indignantly
denied, but that gave the two senators opportunity to re-
hearse once more their constituents’ views of the lake trade.®

On March 26, after five hours of debate in executive
session, the Senate confirmed the Woodlock nomination by a
vote of 52 to 25. Senator Glass may have been wrong in
his estimate of the President’s opinion of the Senate, or
other causes may have been at work, but votes changed.
The margin was much greater than previous informal polls
had forecast, and the result caused general surprise. Appar-
ently some senators had been ambiguous in their pledges.
Reed’s change of position would not account for the differ-
ence. He had voted two days before in favor of the Gooding
long-and-short-haul bill, which was lost,** and some took

28 67 Cong. Rec. 6163 (1026). The debate is summarized and the White
House statement quoted in 37 Traffic World, 851 (31926).
24 S, 575, 6oth Cong., 1st Sess,, a bill to take away the Commission’s
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that as a bid for intermountain support in his fight over
Commission personnel, but even that would not be enough to
switch the dozen votes that did not follow expectations.

Another influence contributed. When the Woodlock ap-
pointment was first made, the Democratic senators from the
southern lake cargo states stood with their colleagues in op-
posing him on party grounds. But when Reed joined the
opposition, and Woodlock voted with the majority to dis-
miss the first Pittsburgh lake cargo complaint, the more
astute among the southern coal operators saw that continued
opposition to Woodlock for partisan reasons would simply
play into Reed’s hands, by helping him place on the Com-
mission other members who might be much more directly
antagonistic to West Virginia interests than Woodlock.
Some such suggestion to the senators may have been influ-
ential. Out of the complex of forces Commissioner Wood-
lock was confirmed.

THE WOODS APPOINTMENT

There were no changes in the membership of the Com-
mission during the rest of 1926, so speculation turned to
what the President meant by “vacancy” in his announce-
ment about future appointments. Does the expiration of the
term of a Commissioner constitute one? The term of Com-
missioner Cox was to expire at the end of that year, but
although his appointment was political in the first place, it
was generally expected that the rule of reappointing those
present discretionary power to allow carriers, when it thinks circum-
stances warrant, to disregard the long-and-short-haul clause. Neither the
Intermountain Rate Cases, 234 U. S. 476, nor the Transportation.z_\ct
satisfied intermountain shippers, who wanted to make the prohibition
absolute, The theory that distance should determine rates, upon which
their argument rested, would logically have aligned them with the
Pennsylvania interests in the lake cargo controversy, for they too would

benefit by a strict application of distance scales. Most of the inter-
mountain senators voted, however, with the southern lake cargo mt_erests.
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who had served satisfactorily and desired to continue, would
be followed in his case.

In the meantime, only a day or two after the announce-
ment from the White House that swung Reed over, and in
fact before the vote on Woodlock was taken, there appeared
in Pittsburgh papers a political rumor that in this case hit
the mark. It was a report from Philadelphia that Cyrus E.
Woods, former ambassador to Japan, might be appointed to
the Commission.?® The intimation that President Coolidge
was considering Woods, on the recommendation of Senators
Reed and Pepper, was linked with a visit by Secretary
Mellon to Philadelphia, where Woods was staying. It was
an unconfirmed rumor not connected with any particular
Commission vacancy, and until Congress opened in Decem-
ber it was generally assumed that Cox would continue in
office. :

After the session began, however, friends of the Commis-
sioner became concerned over Reed’s activities, and they
were not reassured when the “ White House spokesman ”
let it be known on the 14th that no decision regarding Cox
had been reached. Reed, contrary to his previous habit, had
nothing publicly to say. On the 2oth, without any word of
notification to Commissioner Cox, the President sent to the
Senate the nomination of Cyrus E. Woods to succeed him.*®
Cox joined in the Washington law practice of C. Bascom
Slemp.

With the exception of the nomination of Charles Beecher

25 Pitisburgh Gasette-Times, March 25, 1926. In 39 Traffic World,
123, the rumor is referred to as “long-standing”. The southern sena-
tors, the writer is informed, heard of it only a few days before the
nomination was sent in.

26Tn the same way, though for different reasons, Commissioner
Harlan’s term expired in 1918 without any word from Wilson, and it

was over a year—May, 1920—before Prof. H. J. Ford of Princeton
was appointed to succeed him.
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Warren as Attorney General, the only Cabinet appointee to
fail of confirmation by the Senate in half a century, the
Woods affair was probably the most conspicuous blunder of
the Coolidge régime. The choice was thoroughly bad. The
widespread publicity that attached to the White House state--
ment during the Woodlock fight gave notice that Commis-
sionerships might become pawns in the patronage game.
The failure to reappoint Cox, though there need be little
regret over the passing of a man who, if proper standards
were observed, should not have been appointed in the first
place, gave no promise that his successor would be chosen
according to higher standards. Considering the fact that
Cox had voted with the majority in dismissing the first
Pittsburgh lake cargo complaint, and the further fact that
the rehearing was then being held, the appointment of any
Pennsylvanian, and especially Woods, could not appear in
any other light than an attempt to give one more vote for
lower lake cargo rates from Pittsburgh. The amount of
bluster in which Senator Reed had indulged made such a
construction by the public inevitable, and even the pledge,
which the nominee later gave, that he would not participate
in the decision of the lake cargo case, was not enough to
dispel the bad impression. Critics recalled as a parallel the
stir created when President Grant appointed Justices Strong
and Bradley to the Supreme Court, and the subsequent
reversal of the Legal Tender cases.

Cyrus Woods was a native of Pennsylvania, of incon-
spicuous origin, who had “arrived ” by the familiar route
of law and politics. Beginning as a clerk for the Pennsyl-
vania Railroad while in college, he took up law, and aided
by a fortunate marriage became one of the road’s solicitors.
This position he left to become general counsel for the Pitts-
burgh Coal Company in 1907. As such he was concerned
with the beginning of the lake cargo controversy, but was no
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rate lawyer himself, so when the stage of Commission pro-
ceedings was reached, the company employed Mr. Wade Ellis
and Mr. Louis D. Brandeis to conduct the case. Before the
case was decided, he resigned his connection and for a short

«period was Minister to Portugal. His political career con-
tinued with a term as Secretary of the Commonwealth of
Pennsylvania, and then in 1921 Senator Knox secured his
appointment by Harding to be Ambassador to Japan. The
great Japanese earthquake and America’s share in the relief
work that followed, gave him unusual prominence in that
position. Out of his law, business, and politics he had ac-
cumulated 2 modest fortune. Finally during the year pre-
ceding his nomination to the Commission, he had been
mentioned for the Governorship of Pennsylvania, and had
taken part in the bitter Vare-Pepper-Pinchot primary contest
as a coordinator of the campaigns of Pepper for Senator and
Fisher for Governor. The Senate campaign fund investi-
gating committee headed by Senator Reed of Missouri sub-
mitted its report of primary expenditures in that campaign—
which led to the refusal to seat Senator-elect Vare—just a
day or two after Coolidge sent in Woods’ nomination.
Woods’ part in the campaign was mentioned, but he was not
connected with the raising of funds.

Woods was a close personal friend of Pepper, Mellon,
and Reed, and his nomination was secured directly by them.
Although he had been general counsel for the Pittsburgh
Coal Company, he was rather persona non grata when he
left and was certainly not one the Pittsburgh operators would
have suggested for the place.*” Nevertheless the fact of his
prior connection added color to the impression that the Com-
mission was being “packed”. Wide public criticism strength-

27 The Pitisburgh Post, Jan. 6, 1927, reporting the opening of com-
mittee hearings on Woods, mentions the sharp division on the Woods
appointment in Pittsburgh business circles,
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ened the hands of-the senators who immediately set out to
defeat his confirmation. A New York World editorial
which called the appointment Coolidge’s worst since Bros-
sard and Warren, stung Reed to reply on the Senate floor
““as a matter of personal privilege ”. .

The fight to defeat Woods was not so long drawn out as
that over Woodlock, but it lasted a full month. The Inter-
state Commerce Committee held hearings after the Christ-
mas recess. Mr. Woods as a witness “handled himself
well ”, as a lawyer might say, He refused to be drawn into
any controversy with either Senator Goff, Republican, or
Senator Neely, Democrat, both of West Virginia, who were
his principal inquisitors. He professed the open mind of
ignorance upon all rate questions. He was afflicted with loss
of memory with regard to many details concerning the rail-
road and coal companies he had served and his connections
with them, which might conceivably have been used as
ammunition against him. He answered readily, but he gave
nothing away. He did definitely promise that if confirmed
he would not participate in the pending or any future lake
cargo case. But the tide was running strongly against him
and it is unlikely that the hearings changed many votes. The
committee voted against him, eight to six, with several doubt-
ful members absenting themselves.* .

The fight was carried to the Senate floor, and meanwhile
political forces were marshaled. The United Mine Workers

28 Watson and Fess supported Woods, as they had Woodlock. Good-
ing, who had opposed Woodlock, and Metcalf (Rep.), and Mayfield and
Hawes (Dem.), also voted for Woods, Opposed were Sackett and Goff,
stalwarts who had voted for Woodlock, Couzens, Howell and Pine, who
had not, and Smith, Wheeler and Bruce, Democrats. Mayfield had
opposed Woodlock, but changed over on this vote; Bruce switched the
opposite way. Dill and Pittman, absent, were doubtful. Underwood
and DuPont, thought to be for Woods, were also absent. Pittsburgh
Post, Jan, 13, 1927. '
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were strongly opposed to the retention of Commissioner Cox,
whose utterances regarding organized labor had antagonized
them, and so they backed Woods; presumably their opinion
carried weight with the Indiana and Ohio senators. Sen-
ator Edge of New Jersey, no friend of former Senator
Frelinghuysen, announced he would support the President’s
nomination, There were rumors of Presidential wire-pulling
among susceptible Democrats. Every vote was canvassed.
As the decision approached the conviction grew that the de-
feat of the nominee was probable. When the nomination
was finally taken up, on January 22, Senator Neely moved
an open executive session, in which Woods’ defeat would
have been certain, and obtained a majority of 48 to 31, but
the motion required a two-thirds vote and was lost. The
division closely indicated the lines of strength, for the vote,
when it came two days later, was for rejection by 49 to 28.
The combination of Democrats and insurgent Republicans
which gave Coolidge so much trouble throughout his term
had scored another victory, and the victory was more de-
cisive this time because of the defection of regular Repub-
licans from the southern lake cargo coal states, Goff of
West Virginia, Sackett and Ernst of Kentucky, and Weller
of Maryland.® .

WOODS’ SUCCESSOR

Senator Reed did not give up his fight to get a Pennsyl-
vanian on the Commission with Woods’ defeat. He cast
around, and presently urged Representative Temple, of Wash-
ington, Pa., as a suitable candidate who would enjoy the

20 Gould of Maine, Lenroot of Wisconsin, Norbeck and McMasters,
Dakotans, were also reported among the opposition. An informal
caucus of progressives at noon on.the day of the vote turned thumbs
down, which made defeat sure, but the size of the adverse majority was
unexpected. The vote, in executive session, was secret under the rules,
but the results quickly leaked to reporters.
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advantage of the unwritten rule of the Senate that members
of Congress are always eligible for appointive positions in
the federal establishment. A former minister, and professor
of economics, Representative Temple had come into Con-
gress on the Bull Moose wave in 1912, and had never been
identified actively either with Pennsylvania industries or with
the Penrose machine. But Coolidge declined to burn his
hands twice in the same fire. On the 16th of February he
sent to the Senate the name of Ezra Brainerd, Jr., of Mus-
kogee, Oklahoma, and the next day the Senate confirmed
him without opposition and without investigation.

Mr. Brainerd was an attorney, son of a New England
college president, with political connections in his adopted
home, who was recommended by his senators — they had
opposed Woods—and by Senator Watson.  Thus Coolidge
gave representation to another of the sections that he had
admitted during the Woodlock fight were being neglected.
The new Commissioner has turned out to be an able one, with
sympathies in the conservative tradition of Hall and Wood-
lock, but he came to the Commission with nearly everything
about his job still to learn. The Traffic World, speak-
ing of him as an attorney, and presumably a good one,
lamented that the President,®

did not choose him, however, because of any outstanding quali-
fications for the job heis to fill. . . . He has had no training or
experience that would fit him for the place to which he is
appointed, and, therefore, he is a bad appointment. ... We
have not reached the point where qualifications, instead of
politics, count.

The second round in Senator Reed’s fight to get relief
for Pennsylvania politically, whether or not it was aimed
directly at the lake cargo situation, thus ended in defeat

8039 Traffic World, 457 (1927).
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definitely because of that situation: it seemed too blatant an
attempt to get by political pressure what the Interstate Com-
merce Commission had refused on its merits. The lake
cargo case was in process of rehearing on its merits, how-
.ever, and in May, 1927, the second decision was announced.
The Commission, by the changed votes of Commissioners
Aitchison and Esch, reversed its previous position, and
granted a 20-cent reduction to Pittsburgh, coupled with the
warning that a corresponding reduction from the southern
fields. would not be justified. This precipitated the next
round of the political, as well as the legal, quarrel.

““ GETTING ” ESCH

The Senate was not in session when the 1927 lake cargo
decision appeared, but the memory of it kept fresh in sena-
torial minds over the summer. A long, vitriolic editorial in
a West Virginia paper put in words what many southern
operators thought, and what was later charged on the Senate
floor : that Commissioners Esch and Aitchison, who changed
their votes within the two-year period, and whose terms on
the Commission were the next to expire, had changed their
votes out of fear that if they did not they would not be
renominated.® The circumstantial evidence upon which the
charge rested consists of the two facts just mentioned, and
a third, the failure of President Coolidge, because of Reed’s
influence, to reappoint Commissioner Cox.

On the other side, it may be said on the plane of political
expediency that the 1927 decision was not reached until after
the rejection of the Woods nomination, which made it clear
that Senator Reed of Pennsylvania was less to be feared
politically than his opponents, when it came to a vote. But
the innocence and integrity of Commissioner Esch do not
rest upon arguments of expediency.

81 Charleston (W. Va.) Gazette, July 3, 1927.
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In the first place, there is nothing inherently improbable
in a fair-minded man’s changing his mind after an interval
of a year and a half, and after reading some two thousand
pages of additional testimony. As the Traffic World com-
mented, “ everyone makes mistakes, and some can be con-
vinced that they have done so.” The Commission has re-
versed itself, on important issues, oftener and much more
frankly, than the Supreme Court.

Further, there is the unanimous testimony of all those
who bad personal acquaintance with Commissioner Esch.
These include his fellow Commissioners of all shades of
opinion on the lake cargo question: Aitchison and Campbell,
who had agreed with him; Hall, who dissented vigorously
from his conclusions, yet spoke of him as “ the salt of the
earth ”, and told the Senate committee there was ample
ground for a change of opinion, even though his own had
not changed; Eastman, whose general philosophy was poles
apart, and who concurred separately in the lake cargo de-
cisions; and former Commissioner Clark.®? Men outside
the arena, and beyond the reach of immediate interest, who
opposed Mr. Esch’s views and who would have opposed his
original nomination, were quick to condemn the treatment
of him as a public outrage and scandal, a bitter ingratitude
toward a conscientious and hard-working public official.
The testimony is ample and convincing of Mr. Esch’s abso-
lvte integrity. Before the vote was taken Senator Neely of
West Virginia, who led the fight against him, publicly with-
drew any reflections on his personal honesty.”® Neverthe-
less, at the supposed behest of his operator constituents, he
set out to ““ get "’ Esch.

President Coolidge on December 19 sent to the Senate the

. 32 See Hearings on Confirmation of John J. Esch, Sen, Comm. on Int.
Comm., 7oth Cong., 1st Session. (1928).
38 Hearings on Esch, p. 119,
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nomination of Commissioner Esch to succeed himself when
his term should expire at the end of the year. There were
undercurrents of opposition, and plans for a fight, but no
action was taken before the Christmas recess. The senators
from the southern coal states apparently hesitated at first to
* contest the nomination openly. They tried to interest the
younger LaFollette in leading the opposition. His father
had fought the Transportation Act of 1920, of which the
then Congressman Esch was co-author, and had also opposed
Harding’s nomination of Esch to the Commission when the
LaFollette forces had encompassed his defeat for reelection
to Congress from Wisconsin.

When Esch’s term expired the Commission asked him to
contmue as a Special Examiner, pending the Senate’s action,
‘to continue supervision of the matters under his jurisdiction
as a commissioner, as had been done in the case of Henry
Jones Ford when the Senate took no action on his nomina-
tion in 1921. But President Coolidge, who knew his Con-
stitution, made that unnecessary. On January 3, the first
business day of the new year, he gave Esch a recess appoint-
ment. The Senate reconvened from the holiday recess two
days later and the question was raised whether this was one
of the ““ vacancies that may happen during the recess of the
Senate ”, which the President is empowered to fill up, under
paragraph 3, section 2, of Article II of the Constitution.
The objection was not pressed, however.®*

Senate action was delayed about six weeks, and delay
worked against the President. Several strands of interest
were spun intg a cord of opposition. Under the rule of
senatorial courtesy, stronger than a statute, a man’s case is

84 Holiday recesses had not previously been thought of as among those
contemplated in the constitutional provision for recess appointments.
There seemed to be no doubt, however, that the language of the Con-
stitution, literally taken, covered the case.
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nearly hopeless without the endorsement of the senators
from his own state, and Esch got no support from his. The
farm bloc, which had fought and denounced the Transpor-
tation Act, and had brought about the defeat of Senator
Cummins for his share in its writing, were hostile. This
hostility, to be sure, tended to bring him the support of the
railroads, but carrier officials could not be expected to be
enthusiastic in behalf of one who had joined the majority
in the O’Fallon valuation decision.*®* Democrats viewed the
matter in a party light, and the southern coal senators, Re-
publicans and Democrats alike, of course opposed him.
Without these last there would have been no effective oppo-
sition, and indeed the whole incident- is only understandable
as a sequel to the Woods affair.

Publicly, the opening gun was fired on February 16, when
Senator “ Jim ” Reed of Missouri announced that on the
following day he would speak in opposition to Esch’s con-
firmation. He did, with all the skill that made him the fore-
most orator in the Senate. After reviewing the history of
the lake cargo dispute from 1912 and denouncing the 1927
decision as “not only revolutionary and unjust, but . . .
probably the most arbitrary yet handed down by any Federal
board or tribunal ”, he turned to the Commission appoint-
ments ; *®

85 In 41 Traffic World, 719 (1928), it was reported that Norris and
LaFollette voted for confirmation, under the strong persuasion of Howell
of Nebraska, because Esch had concurred with the majority in Esxcess
Income of St. Louis & O’Fallon Ry., 124 1. C. C. 3 (1927), in adopting
the prudent investment theory of railroad valuation, in which those sena-
tors were much interested. But Mr. Esch was personally under the
impression that his senators opposed him, thus invoking the rule of sena-
torial courtesy. Since the vote was in executive session there is no
official record of the votes of individual senators. The railroad view
was expressed editorially in 84 Railway Age, 170 (1928).

88 69 Cong. Rec., 3230-3232 (1928).
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The term of Commissioner Esch was about to expire. His
emoluments and honors were, of course, dependent upon re-
appointment. He must have known of the threat of Senator
Reed that Pennsylvania proposed to be represented. He had
doubtless observed that the Senator from Pennsylvania had
climbed to the very apex of political power and influence. I
doubt not that the commissioner often viewed with disconsolate
eyes Cox’s scalp already suspended from the pole of the Reed
tepee. He naturally desired to avoid a similar fate. . . .

Just a week before, the Senate Interstate Commerce Com-
mittee had begun its investigation, already mentioned, of
conditions in the coal fields, to which Reed of Pennsylvania
had unsuccessfully attempted to attach an inquiry into the
coal freight-rate structure. On the day following this speech
hearings on Esch’s confirmation began, and before they were
over the 1928 lake cargo case was decided, in which the re-
ductions from the southern fields were ordered canceled.

Senator Neely was again the chief prosecutor, and this
time had a less formidable witness than Woods had been.
It is evident even from the cold print of the reported hear-
ings that Mr. Esch did not help his case by his appearance
before the Committee. A faithful and industrious man, no
longer young but habitually at work in his office an hour
before the Commission’s employees, he was deeply humili-
ated by the character of the opposition to his confirmation.
Many sleepless nights and the nervous tension of the long
delay sapped his self-confidence. The differences in men
that make some give way before personal attacks, even after
long experience in politics, while others can meet them
brazenly, may have little to do with their qualifications for
office, but they have much to do with impressing an investi-
gating committee. Despite testimony in Mr. Esch’s behalf
by other members of the Commission, by representatives of
the National Industrial Traffic League and of the National
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Association of Railroad and Utilities Commissioners, and
much criticism of senatorial views in the press and trade
journals, the committee voted against him, ten to seven.
The insurgent Republicans, Couzens, Gooding, Howell, stood
with the administration chiefs, Watson and Fess, but the
southern coal state Republicans, Goff and Sackett, were
joined in opposition by Pine and Metcalf and all but one
Democrat on the committee, Bruce of Maryland.

From then on there was little doubt of the result. Debate
on the floor was enlivened by frequent interchanges between
the Reeds. Glass of Virginia, second to none in the Senate
in his capacity for invective, made public a vitriolic letter
which he had written in reply to a criticism of him, in which
he denied that the opposition to Esch constituted political in-
terference; it was rather designed to stop the political inter-
ference of Pennsylvania. Senator Fess presented a minority
report which was a decent defense of Esch, but which would
have been stronger had it rested simply on the ground that
commissioners should be free to decide according to their best
judgment without fear of senatorial review, instead of at-
tempting a justification of the lake cargo decision on its
merits, in which the Senator’s constituents obviously had an
interest. On March 17 the final vote came, and it stood 39 to
29 against confirmation.” Mr. Esch was the third victim to
be sacrificed to lake cargo politics in the Senate. The Senate
had quite properly refused to confirm Woods, ostensibly be-
cause of the sectional backing he had. To be consistent it
should then have confirmed Esch because of the sectional
opposition to him. Instead, the Senate showed in the Esch_
vote how strong sectional interests could be.

FARRELL AND PORTER

Commissioner Esch was serving under a recess appoint-
ment that was good until the end of the Senate session, and
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after the Senate rejected his confirmation President Coolidge
broke a precedent by asking him to continue until the work
on which he was engaged was finished. That gave the
President time to look around without leaving the Commis-
sion short-handed, and in view of the aspect of President-
versus-Senate that the contest had had, it gave the President
the show of a last word.

To succeed Esch, the Commission’s chief counsel, P. J.
Farrell, a Democrat, was appointed in May. Politicians
were surprised that so regular a party man as Coolidge
should put a Democrat in a Republican’s place, but with
characteristic caution the President was evidently anxious
* this time to nominate one whose qualifications were unim-
peachable. Republicans could scarcely complain, for some
of their number were most active in creating the vacancy.
Farrell had frequently been mentioned for previous vacan-
cies but a succession of political appointments had kept
him out.

While the fight over Esch was going on, another change
in Commission personnel took place almost unnoticed. Com-
missioner Hall, Democrat of Colorado, author of the 1925
lake cargo decision, and of the dissenting opinion in 1927,
was obliged by ill health to resign. In his place Claude R.
Porter of Des Moines, a former Democratic Congressman,
and chief counsel of the Federal Trade Commission in 1919-
20, was nominated in January, 1928. He was, as the Traffic
World said,” )

well qualified in character and general attainments, but the usual
objection lies that he has had no experience with the subjects
with which he has to deal. He may turn out well, but in the
meantime the Commission will be handicapped.

The appointment was reported to have been first offered to
87 41 Traffic World, 72 (1928).
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R. C. Fulbright, chairman of the legislative committee of
the National Industrial Traffic League, but he declined it,
From the railroad point of view the Commission was already
too full of men who represented distinctly the shippers’ atti-
tude, One or two other western and southwestern Demo-
crats with experience on their state regulatory commissions
were also mentioned for the post.

In earlier days a considerable proportion of the appointees
to the federal Commission were or had been state commis-
sioners. The four senior members on the present Commis-
sion have all had such experience, but the last of these, Lewis,
was appointed rather because of Indiana political backing,
and in the ten years since his nomination no other state
commissioner has been named. This may reflect the decline
in the importance of state commissions since the Transpor-
tation Act of 1920, or the increased strength of new influ-
ences on Commission appointments.

AITCHISON

No move was made to confirm Porter before the end of
the long session of Congress in 1928, and although Farrell’s
name was unanimously approved by the Committee on Inter-
state Commerce and favorably reported, no action was taken
on the floor. Farrell, as chief counsel, had represented the
Commission in the lake cargo case before the lower court in
April, 1928, so when he received a recess appointment after
Congress adjourned, outside counsel was employed to con-
duct the case in the Supreme Court.

At the end of the year, while these appointments were still
pending, Commissioner Aitchison’s term expired, and he was
renominated as Esch had been. A year earlier Aitchison
might likely have been defeated also, for he too had changed
his vote in the lake cargo rehearing; perhaps more easily,
for the western senators were against him on account of his
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stand on the long-and-short-haul, and in the Senate hearings
on Esch he had been aggressive almost to the point of bel-
ligerence, thus alienating some senators, But he was an
abler man, and knew better how to take care of himself than
Esch, and in the year’s lapse a change had occurred. Feel-
ings had cooled off. Criticism of the treatment of Esch had
perhaps some indirect effect. Senator Neely, the most un-
restrained on the southern side of the controversy, was de-
feated for reelection in the Hoover landslide that fall, and
though still a member in the short session that began in
December, his influence as a lame duck was lessened. Dur-
ing the fight on Esch he had freely admitted that his coal
operator constituents had told him it was Esch’s head or
his; as it turned out, it was both. In any event, Aitchison,
Porter, and Farrell were confirmed together just before the
Christmas holidays, without serious opposition, and with
almost no debate.

JONES AND TATE

After the Esch fight, and after the Supreme Court dis-
missed the Anchor Coal Co. case, there was a lull in lake cargo
politics while the “ compromise differentials " were tried out.
But before the end of Mr. Hoover’s first year in office
trouble flared up anew. The terms of Richard V. Taylor,
for whose appointment Underwood had fought Woodlock’s
confirmation, and of Joseph B. Eastman, expired at the close
of 1929. Hoover reappointed Eastman but not Taylor, and
in place of the latter sent to the Senate the name of R. M.
Jones of Knoxville, Tenn., a Republican.

Since Commissioner Eastman’s views on valuation and on
government operation of railroads are thought radical by
railroad men and orthodox Republicans, some opposition to
him had been expected.®® The list of his endorsers which

88 See 84 Railway Age, 179 (1928).
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Mr. Hoover sent along with his name to the Senate, how-
ever, contained among others the names of many important
railroad presidents, coal interests on both sides of the lake
cargo controversy, twenty-two senators, several Congres-
sional delegations, seven former Commissioners, and spokes-
men for railroad labor. It was a striking testimonial to the
respect which his intelligence and conscientious effort has
gained for him even among those who oppose his views.
His nomination was reported back favorably the same day it
was received by the Interstate Commerce Committee, and
was confirmed on the following day.

Jones did not fare so well. Since Farrell’s appointment
there were only five Republicans on the Commission, whereas
the law allowed six. The new administration policy of a
rejuvenated and respectable Republican party in the South
required a bit of nourishing patronage now and then to
make it more palatable to southern politicians. Taylor’s
appointment was a political‘'one in the first place, and Under-
wood was now dead. Consequently Hoover chose not to
reappoint Taylor, and Jones was given the place. He was
an equity judge, chancellor of the eleventh judicial district
of Tennessee, who had the endorsement of the Tennessee and
Kentucky senators, of J. Matt Chilton, potent Republican
national committeeman from Louisville, and of the chairman
of the state Democratic committee of Tennessee.”® It was
obviously one political appointment in place of another, with
different persons pulling the wires. There was objection in’
the Senate.

Senators Smith of South Carolina and Black, who suc-
ceeded Underwood from Alabama, raised the old cry that
the South was entitled to representation by a real southern
Democrat. On their objection, the Senate referred the
nomination back to the committee for investigation, at the

89 [J, 8. Daily, Dec. 18, 1929.
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same time that it confirmed Eastman. Hearings were to
have been held after the holidays, but on January 3 the
President announced that Judge Jones on reconsideration
had decided to decline the nomination, which was thereupon
withdrawn. Rather than suffer such a grilling as Woods
had, Jones chose to forego the Commissionership. = There
was no sign of opposition from northern lake cargo sena-
tors, but sectional as well as partisan interests were aroused.

To replace Jones the same persons who had named him
suggested another of similar qualifications, Hugh M. Tate,
also a Knoxville lawyer, and a predecessor of Jones as chan-
cellor of the eleventh judicial district of Tennessee. Like
Jones and most other political appointees, he had had no
experience in interstate commerce law. The new nominee
met the same opposition that had greeted the first. The
Senate debate included repeated references to the Wood-
lock and Woods cases, and the lake cargo fight was not for-
gotten.®® Nevertheless, Tate had a tougher skin than Jones,
and in the showdown won out. There was no opposing vote
in the Committee on Interstate Commerce, and he was con-
firmed on the floor by 48 to 18. Only four of the eighteen
dissenting votes came from states east of the Mississippi,
and they were from Democrats of the far South.

The really sound objection to Tate was not mentioned in
the Senate debate. That was, that like so many other ap-
pointees he was fitted neither by training nor by experience
for his duties, and that his appointment, regardless of who
suggested it, was dictated by political forces rather than fit-
ness. There is nothing new in this objection, and it applies
with equal force to a majority of his predecessors, but it is
still one of the principal handicaps to the Commission’s effec-
tiveness. ’

4072 Cong. Rec., 3353-54, 3927-39, 3099-4005 (1930).
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LEE AND MAHBAFFIE

In the interval between the Jones and Tate appointments
another vacancy on the Commission occurred by the resig-
nation of Johnston B. Campbell, of Spokane, spokesman for
the intermountain interests, who retired at the end of 1929
to return to private practice. His place was filled, with a
minimum of public notice and attention, by William E. Lee,
chief justice of the Idaho Supreme Court. Senators and
Congressmen from Idaho and Oregon united in thus keep-
ing on the Commission a member from the intermountain
region. While it is as yet too early to express final judg-
ment, it seems likely that the change was an improvement
rather than otherwise. By way of rapid education of the
new commissioner the latest lake cargo case was placed on
his docket when it was commenced in 1930. Although cases
are usually assigned by lot among the commissioners, it is
hard to believe that there was not conscious design in thus
turning over to a new man an old and vexing problem that
reappeared at a time when a majority of the Commission
was being changed.

One more change in Commission personnel has occurred
thus far in the Hoover régime. After five years in office,
Commissioner Woodlock resigned in August, 1930, to re-
turn to financial writing. Experience fortified the views he
had expressed before taking office, and often repeated as
Commissioner, that the Commission was unduly restrictive
in its regulation of railroads, and gave too little heed to the
purpose announced in the Transportation Act, that adequate
transportation service be assured. This he interpreted to
mean a more liberal policy toward carrier revenues and
finances, and furnished the text of his criticisms of the
Commission after leaving office. On the recommendation
of the retiring commissioner and of several of his colleagues,
the Director of the Commission’s Bureau of Finance, Charles
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D. Mahaffie, was given a recess appointment to succeed him,
and later was confirmed for the remaining two years of
Woodlock’s term. Mr. Mahaffie was a native of Oklahoma
and a Rhodes scholar. He was a protégé of Franklin K.
Lane, and had been solicitor for the Interior Department
and a member of the legal staff of the Railroad Adminis-
tration before coming to the Bureau of Finance of the Com-
mission. Many important consolidation and finance cases
were before the Commission during his tenure, and came to
him for handling in the first instance. His record was an
exceptional one, and the promotion was well deserved.

The fact that within a little over two years two of the
principal permanent officials of the Commission’s staff, Far-
rell and Mahaffie, were promoted to Commissionerships is
one of the most hopeful signs for the future of the Com-
mission as an administrative body. It indicates that the
Commission is training some men of high calibre, worthy of
preferment; it must necessarily stimulate the morale of the
service enormously to have the prospect of such advance-
ment opened up; and it will tend to minimize political con-
siderations in making appointments, by setting a high stand-
ard against which future candidates will have to be meas-
ured. At the same time, it is worth remembering that both
of these men were appointed as Democrats by Republican
Presidents. In the latter case particularly the President was
freed of the necessity of consulting political interests in
making his choice. There is a certain irony in the fact if it
be true, that better men are appointed when the President is
prevented from naming men of his own party. Nevertheless
it is among political independents, irregulars and indifferents
that those best qualified to be Interstate Commerce Com-
missioners are likely