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BEFORE THE
Fnterstate Commerce
Commiggion

No. 23400,

COORDINATION OF MOTOR
TRANSPORTATION

BRIEF ON BEHALF OF THE |
ASSOCIATION 'OF RAILWAY EXECUTIVES

The views of the Association of-Railway Execu-
tives as to the policies involved in respect to the
matters being considered by the Commission in this
proceeding have been expressed in a statement
presented to the Commission by the Association’s
General Counsel, which need not be here repeated,
but for convenience of reference is printed here-

~with as Appendix No. 1.

A summary from the evidence submitted herein
has been made by Dr. C. S. Duncan, Economist of
this Association, and is printed herewith as Ap-
pendix No. 2. o

It is desired, however, to discuss further certain
questions which arise on this record—some of law

(Italics herein are ours)
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and some of policy—and accordingly advantage is
taken of the Commission’s permission to file a
brief.

Individual rail earriers will doubtless file briefs
.also expressing directly any special views they may
Tespectively entertam in regard to the matters here
involved.

I
Power oF CONGRESs T0O REGULATE CONTRACT MOTOR
TrUckS ENGAGED IN INTERSTATE COMMERCE

It is universally admitted that it is within the
constitutional power of Congress to regulate inter-
state commerce when carried on by common car-
riers; but in some quarters it is denied that Con-
gress has similar power to regulate interstate com-
merce when carried on by a contract or other car-
rier which is not a common carrier. In other
words, it is argued that the power conferred upon
Congress by the Constitution to regulate inter-
state commerce only relates to such commerce
when conducted by certain instrumentalities and
not when conducted by other instrumentalities.
No such limitation is contained in the commerce
clause, and, if it exists, must be found in some
other part of the Constltutlon S

This apparently is realized by the advocates of
this theory, and accordingly they contend that the
Fifth Amendment to the Constitution imposes
such a limitation. In their view, a contract or
other carrier on the highway not offering its serv-
ices to the public as a common carrier, has a prop-
erty right to engage in interstate commerce on any
terms it pleases and without regulation; and to
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prescribe terms and impose regulation would be
to deprive it of a property right in violation of the
provisions of the Fifth Amendment.

It is argued that no business can be regulated
that is not “‘clothed with a public interest’’; that
the reason common carriers engaged in interstate
commerce are subject to regulation is not solely
because they are engaged in interstate commerce,
but because, in addition to that, they are “‘clothed
with a public interest,”” and that a carrier on the
highway, which is not a common carrier, likewise
engaged in interstate commeree, is not subject to
regulation, although engaged in interstate com-
merce, and this for the reason that, according to
the contention, it is not ‘‘clothed with a publie
interest.” .

A sufficient answer to this contention would be
that any instrumentality engaged in interstate
commerce is, in a constitutional sense, ‘‘clothed
with a public interest.”” It is not necessary, how-
ever, in this case to rely upon the general proposi-
tion just stated. Entirely aside from that, it seems
obvious that a contract motor truck engaged in in-
terstate commerce is ‘‘clothed with ‘a public inter-
est’’ and is well within the class of agencies which
may be regulated. : .

It is admitted, by those who take the opposite
view, that the State, as highway proprietor, may
Tegulate such contract motor trucks in all matters
relating to the use of the highway, such as the
weight, length, width or speed of the vehicle on the
highway; but a distinetion is attempted between
the power to protect by regulation of the use of the
highway and the power to regulate the business of
the truck owner or operator in matters not con-
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nected with the use of the highway, such as rates,
practices and certificates of convenience and neces-
sity.

It is said that if the issue of a certificate of con-
venience and necessity, amounting to a power of
exclusion, is ‘‘a bona fide measure for the protec-
tion of the highways from undue congestion, im-
proper wear and tear, dangerous use, and the like,
it is highly probable that its validity will be sus-
tained. . . . If, however, the power of exclusion is
imposed not as a matter of highway safety or pro-
tection but as a regulation of the business of car-
riage, it is neither more nor less valid than a regu-
lation of rates,”” both of which, it is contended,
would be invalid. _

It is insisted that, both as to rates and as to cer-
tificates intended as a regulation of the business
of carriage, it is essential to valid regulation that
the facility to be regulated must be ‘“‘clothed with
a public interest.”’

It is further insisted that the contract motor
truck is not clothed with a public interest, because

1. Tt is not devoted to a public use;

2. It is not a virtual monopoly;

3. As between it and the person desiring its
service, there is no inequality of bargaining
‘power; and

4. There is an absence of public demand for its
regulation.

Unless a facility of transportation satisfies one
or more of the criteria just mentioned, it cannot,
‘according to the argument of the opponents of
regulation, be “‘clothed with a public interest.”

We respectfully take issue with this conclusion.

It appears in the record that there is a substan-
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tially larger number of contract trucks in operation
than of common carrier trucks, approximately 11
per cent of all trucks in operation being contract
trucks, while only 7 per cent are common carrier
trucks, and 82 per cent of the trucks in operation
are owned outright by shippers.

The volume of traffic carried by trucks is justly
described, by prominent opponents of regulation,
as ‘‘tremendous’’ and it is argued that as this “tre-
mendous traffic’’ is unregulated, regulation of
common ecarrier trucks has ‘“‘a very doubtful fu-
ture.”” This can only mean that the volume of un-
regulated truck traffic is so great (a volume which
it is contended there is no power in Congress to
regulate) that the effective power of Congress to
regulate what remains is for all practical purposes
destroyed.

It is obvious that this is not only a just but a
necessary concession.

‘While reliable and complete statisties are lack-
ing, it is thought that about 40 per cent of less-
than-carload freight now moves by trucks, and it
appears from the record that a substantial volume
of such carload eommodities as cotton, live stock,
fruits -and vegetables, cement, gasoline, automo-
biles and parts, explosives and. oil well supplies,
moves by truck—some of it as much as 300 miles
and some as much as 1,200 miles and some for a
still greater distance. By far the larger part of
this tonnage is handled by trucks which are not
common carriers. If they cannot be regulated,
they can destroy the common carrier trucks that
are regulated and can impair seriously the effi-
ciency of the railroads, which are regulated. They
can underbid them as to rates and thus take the
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business. The record shows that, while no definite
information is available as to rate levels charged
by motor trucks, the controlling factor as to rates
is the contract and owner-operated trucks.

The latter, if they cannot be regulated, can set
at naught the approved principles of regulation,
which require reasonable rates, prohibit rebates,
favoritism and unjust disecrimination, and pre-
seribe rules as to long and short hauls; and thus
create the situation where a substantial part of
the country’s traffic will move in interstate com-
merce in defiance of the settled policy of Congress.

To deny the power of Congress to prevent this
is to deny its power to prevent chaos in inferstate
commerce.

The power of unregulated carriers to break
down the admittedly valid regulation by Congress
of interstate commerce when moved by common
carriers, demonstrates the fact that such unreg-
ulated carriers when engaging in interstate com-
merce are ‘‘clothed with a public interest.”

The Fifth Amendment cannot protect thém
from regulation, not only for the reasons stated,
but because, by voluntarily entering the field of
interstate commerce, they assent to become sub-
jeet to the regulatory power of Congress.

That they are ‘“clothed with a public interest’’
is established not only by the considération of the
sound principles above indicated, but likewise fol-
lows from the many precedents in decisions of the
Supreme Court of the United States where the
subject has been considered.

In the case of Budd v. New York, 143 U. S. 517,
the question was as to the power of a State to reg-
ulate elevator charges and to prohibit the operator

6



from making any profit on certain of his property
and labor used in the process of elevation.

In the course of its discussion in that case, the
court used or.approved the statement of certain
principles as to the conditions under which prop-
erty or business must be considered as ‘“clothed
with a public interest.”’

It said that the Court of Appeals of New York
had correctly stated that

‘“‘the underlying principle was, that business
of certain kinds holds such a peculiar relation
to the public interest that there is superin-
duced upon it the right of public regulation.”
p. 533. '

The relation of the business to the public inter-
est is here made the criterion.

The case involved an elevator at Buffalo which
was used as one of the agencies to transfer grain
from lake vessels to barges operating through the
Erie Canal. The Erie Canal was not a party nor
involved in the case. It was a facility stated to be
useful to the public in transportation. The court
~ held that the public had an interest in the elevator
charges because

‘‘every excessive charge made in the course
of the transportation of grain is a tax upon
commerce; that the public has a deep interest
that no exorbitant charges shall be exacted
at any point, upon the business of transporta-
tion; and that whatever tmpaired the useful-
ness of the Erie Canal as a highway of com~
merce tnvolved the public interest.”” p. 533.

In this case the business of the elevator opera-
tor was held to be ““clothed with a public inter-
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est’’ for several reasons, among them being its ef-
fect upon a useful highway of commerce. The case
affords a direct parallel with the case at bar. In
the latter the business of the unregulated truck op-
erator may impair the usefulness of common car-
rier agencies of interstate commerce and conse-
quently is ‘“‘clothed with a public interest’’ just
as the business of elevators is so clothed because
of its effect upon the usefulness of the Erie Canal.

In that case the Supreme Court said, in respect
to the case of Munn v. Illinois, which involved the
regulation of warehousemen:

“This Court further held, in Munn v. Ill-
nois, that the business in question was one in
which the whole public had a direct and posi-
tive interest; that the statute of Illinois
simply extended the law so as to meet a new
development of commercial progress; that
there was no attempt to compel the owners
of the warehouses to' grant the public an in-
terest in their property, but to declare their
obligations if they used it in that particular
manner; . . . that, the property being
clothed with a public interest, what was a
reasonable compensation for its use was not
a judicial, but a legislative question; that, in
countries where the common law prevailed, it
had been customary from time immemorial
for the legislature to declare what should be
a reasonable compensation under- such cir-
cumstances, or to fix. a maximum beyond
which any charge made would be unreason-
able,” ete. p.536. v

It is obvious that the public has no more *‘di-
rect or positive interest’’ in the business of ware-
housemen involved in that case than it has in the
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business of truckmen ecarrying interstate com-
merce on the highway which possesses the power
of impairing other important agencies of inter-
state commerce and of destroying the ability of
Congress to regulate effectively interstate com-
merce itself.

In that case it was stated that ‘‘the statute of
Tllinois simply extended the law so as to meet a
new development of commercial progress.’’ p. 536.

In this case, if the work of regulation is under-
taken, the statute of Congress would also be
simply extending the law so as ‘““to meet. a new
development of commercial progress.?’

The principles thus declared in the case of Budd
V. New York, 143 U. S. 517, were not at that time
novel, but form the basis of many previous de-
cisions of the Supreme Court. They also run
through all its subsequent decisions..

In County of Mobile v. Kimball, 102 U. S. 696—
a case prior to the Budd case——the extent of the
power of Congress to regulate was considered.
The Court said:

“That power’’ (referring to the power to
regulate) ‘‘is indeed without limitation. It
authorizes Congress to prescribe the ron-
ditions upon which commerce in all its forms
shall be conducted between our citizens and
the citizens or subjects of other countries, and
between the citizens of the several States, and
to adopt measures to promote its growth and
insure its safety.”” pp. 696-7.

~ In the latter case it was considered as within
the power of Congress to regulate ‘‘harbor pilot-
age, buoys, and beacons to guide mariners to the
proper channel in which to direct their vessels,”
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although these were ‘‘mere aids to commerce.”’
Being aids helpful to protect commerce physically,
they were held to be “‘clothed with a public in-
terest.”” How much greater public interest must
attach to agencies so situated, unless regulated, as
to impair or destroy regulated interstate com-
‘merece itself, as to which Congress is under a duty
“‘to adopt measures to promote its growth and in-
sure its safety.”

A striking illustration of what Congress may do
to protect regulated interstate commerce is
afforded by the case of Houston & Texas Ry. v.
Umnited States, 234 U. S. 342, commonly known as
the Shreveport Case.

Congress admittedly has no originall power to

regulate intrastate commerce any more than it has
original power to regulate a private business, but
each of them may become so related to regulated
interstate commerce as to come within the regu-
latory power of Congress.
" In the Shreveport case, Shreveport, Louisiana,
competed with Dallas and Houston, Texas, for the
trade of certain Texas communities located be-
tween the Texas-Louisiana line and the cities of
Dallas and Houston, in Texas.

The movement between Shreveport and the
communities referred to was interstate and the
rates applicable to it were fixed by the Interstate
Commerce Commission under the regulatory
power of Congress.

The movement between Da]las and Houston to
these same Texas communities were intrastate and,
as to it, rates were fixed by the Railroad Commis-
sion of Texas.

The Interstate Commerce Commission- found
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that the carriers maintained ‘‘higher rates from
Shreveport to points in Texas’’ (which were rates
fixed by the Interstate Commerce Commission it-
self) than were simultaneously in force ‘from
cities in Texas to such points under substantially
similar conditions and circumstances’’ (which
were the rates fixed by the Texas Commission)
and that thereby ‘‘an unlawful and undue pref-
erence and advantage’ was given to the Texas
cities and a ‘‘discrimination’’ that was ‘‘undue
and unlawful’’ was effected against Shreveport.
P. 347.

The Court held that this discrimination might
lawfully be removed by maintaining the interstate
rates as they were and as they had been declared
reasonable by the Interstate Commerce Commis-
sion and protecting this lawful interstate com-
merce by raising the State-made rates which, if
maintained, would have an injurious effect upon
interstate commerce.

In discussing the regulatory power of Congress,
the Court says:

““Congress is empowered to regulate—that
is, to provide the law for the government of
interstate commerce; to enact ‘all appropri-
ate legislation’ for its ‘protection and ad-
vancement’ (The Daniel Ball, 10 Wall. 557,
564); to adopt measures fo ‘promote its
growth and insure its safety’ (County of Mo~
bile v. Kimball, supra); ‘to foster, protect,
control and restrain’ (Second Employers’ Li-
ability Cases, supra).”’ p.35L.

The-Shreveport case was followed by an amend-
ment of the Interstate Commerce Act expressly
forbidding and declaring unlawful any unjust dis-
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crimination against interstate commerce (section
13, paragraph (4)). This action by Congress was
based on its constitutional power to protect reg-
ulated interstate commerce and to exert ‘“an effec-
tive control of the interstate system.””  The valid-
ity of this amendment was considered by the Su-
preme Court in Wisconsin B.R. Comm. v. C. B. &
Q. RB. Co., 257 U. 8. 563.

The Court held that paragraph (4) of section 13
of the Interstate Commerce Act, in authorizing
the Commission to remove, and in forbidding and
declaring unlawful, ‘‘any undue, unreasonable, or
unJust discrimination against interstate or for-
eign commerce,” clearly contemplates that such
diserimination, resulting from mtraqf‘ate rates un-
duly low as compared with intérstate rates as
fixed undeii section 15a, and tending to thwart the

purpose of 'that section, may be removed by the
Commission (p. 586), ‘‘and that the raising of the.
intrastate rates in such case, is an incident to the
effective control of the interstate system, and does
not violate the proviso against the Commission’s
regulating traffic wholly within a State.’”” p. 588.

Thus Congress exercises the power to reach out
beyond its ordinary jurisdiction into the field of
intrastate commerce and regulates that commerce
if it injuriously affects interstate commerce.

Again, the Supreme Court, in the Second Em-
ployers’ Liability Cases, 223 U. 8. 48, gave its ex-
press approval to the followmg :

“Congress, of -course, can do . anything

which, in the exercise by itself of a fair dis-

: cretmn, may be deemed. appropriate-to save

the act of interstate commerce from preven-

tion or interruption, or to make that act more
secure, more reliable or more efficient.’
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In the same case, at p. 51, it indicates that “the
effect’ of a thing ‘‘upon interstate commerce”’ is
‘“‘the criterion of congressional power”’ over it.

If, as in the Second Employers’ Liability cases,
Congress has power to impose on an employer en-
gaged in interstate commerce liability for an in-
jury to its employee as a means of effectively con-
trolling and protecting interstate commerce, there
would seem to be little room for doubting its power
to protect essential instrumentalities of interstate
commerce from being broken down, and to protect
interstate commerce itself, when performed by
regulated agencies, from destruction by competi-
tive unregulated agencies in the same field.

This power of regulation of a private business
has been under consideration by the Supreme
Court in a great many and a great variety of
cases. The principles controlling it have been
many times clearly stated and defined.

They were considered in connection with the
regulation of the private business of insurance in.
German Alliance Ins. Co. v. Kansas, 233 U. S. 389.

In that case it was contended that the business
of fire insurance is a private business; that, there-
fore, there is no constitutional power in a State to
fix the rates and charges for services rendered by
it; and that an exercise of such right is a taking
of private property for public use.

In elaborating these contentions, the Court says:

“The basic contention is that the business”
of insurance is a natural right, receiving no
privilege from the State, is voluntarily en-
‘tered into, cannot be compelled nor can any of
its exercises be compelled; that it concerns
personal contracts of indemnity against cer-
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-tain contingencies merely. 'Whether such eon-
tracts shall be made at all, it is contended, is
a matter of private negotiation and agreement,
and necessarily there must be freedom in fix-
ing their terms. And ‘where the right to de-
mand and receive service does not exist in the

public, the correlative right of regulation as

to rates and charges does not exist’.”’ p. 405.

‘““We may put aside, therefore, all merely
adventitious considerations and come to the
bare and essential one, whether a contract of
fire insurance is private and as such has con-
stitutional immunity from regulation. Or, to
state it differently and to express an antithet-
ical proposition, is the business of insurance
so far affected with a public interesli s to jus-
tify legislative regulation of its rates g ” p. 406.

“It is said, the State has no power to fix the
rates charged to the public by either corpora-
tions or individuals engaged in a private busi-
ness, and ‘the test of whether the use is publie
or not is whether a public trust is imposed
upon the property and whether the public has
a legal right to the use which cannot be de-
nied’; or, as we have said, quoting counsel,

“Where the right to demand and receive serv-» -

ice does not exist in the publie, the correlative
right of regulation as to rates and charges
does not exist.” Cases are cited which, it must
be admitted, support the contention. The dis-
tinetion is artificial. It is, indeed, but the as-

sertion that the cited examples embrace all -

cases of public interest. The complainant ex-
plicitly so contends, urging that the test it ap-
plies excludes the idea that there can be a pub-
lic interest which gives the power of regula-
tion as distinet from a public use which, neces-
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sarily, it is contended, can only apply to prop-
erty, not to personal contracts. The distinc-
tion, we think, has no basis in principle (Noble
State Bank v. Haskell, 219 U. S. 104), nor has
the other contention that the service which
cannot be demanded cannot be regulated.”’
p. 407.

“They’’ (the cases) ‘‘demonstrate that a
business, by circumstances and its nature, may
rise from private to be of public concern and
be subject, in consequence, to governmental
regulation. And they demonstrate, to apply
the language of Judge Andrews in People v.

. Budd (117 N.Y.1,27), that the attempts made
to place the right of public regulation in the
cases in which it has been exerted, and of
which we have given examples, upon the
ground of special privilege conferred by the
public on those affected cannot be supported.
‘The underlying principle is that business of
certain kinds holds such a peculiar relation to
the public interests that there is superinduced
upon it the right of public regulation’.”’ p. 411.

'The Court held that the private business of life
insurance came within this definition and was sub-
ject to regulation by the State even as to its rates
and charges.

It will be observed that in this case the inquiry
was as to the power of a State under its police
power and not the power of Congress to regulate
interstate commerce, and it was held that the Four-
teenth Amendment did not invalidate the State’s
regulation.

In holding, as the Supreme Court did in the Ger-
man Alliance Insurance Company case, that it is
not true that ‘‘the service which cannot be de-
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manded cannot be regulated’ (p. 407), the Cour
expressly held that it was not necessary for a car-
rier to be a common carrier in order to be subject
to regulation, for the services of a common carrier
can always be demanded, and the Court held that
services which cannot be demanded may be sub-
_ Jject to regulation.

The power of a State even to fix the commis-
sions of local insurance agents has been upheld be-
cause insurance is a business affected with a pub-
lic interest.

0’Gorman & Y oung v. Hartford Insurance
Co., 282 U. 8. 257. :

Instances may also be given of the regulation by
Congress of the private business and Gharges of in-
dividuals because not to regulate them, in view of
the special rejation they and their business bear to
interstate commerce, would deprive Congress of
the power to regulate interstate commerce effec-
tively.

Thus, in the case of Tagg Bros. v. Umted States,
280 U. S. 420, persons buying and selling in inter-
state commerece live stock at a stockyard on a com-
mission basis were held to be subject, as to their
charges, to the regulatory power of Congress. This -
was based upon the power of Congress to protect
interstate commerce by preventing the charges of
these private parties from becoming ap ‘‘undue
burden upon, and obstruction of, that coffimerce.”’
p. 439.

The Court cited as authority for its decision the
cases of Staﬁ"ord v. Wallace, 258 TU. S. 495, 515,
516, and Chicago Board of Trade v. Olsen, 262 U,
S. 1,34
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In the first of these cases, Congress undertook,
by the Packers and Stockyards Aect of 1921, to
regulate the business of the packers done in inter-
state commerce, including the regulation of their
charges (pp. 513, 514).

In discussing the question, the Court says (p.
515): .

‘¢ Another evil which it is sought to provide
against by the Act, was exorbitant charges,
duplication of commissions, deceptive prac-
tices in respect of prices, in the passage of the
live stock through the stockyards: all made
possible by collusion between the stockyards
management and the commission men, on the
one hand, and the packers and dealers on the
other. Expenses incurred in the passage
th:rough the stockyards necessanly reduce the
price received by the shipper and increase the
price to be paid by the consumer. If they be
exorbitant or unreasonable, they are an undue
burden on the commerce which the stockyards
are intended to facilitate.”

It (the Act) ‘“‘assumes that they’’ (the
stockyards) ‘‘conduct a business affected by
a public use of a national character and sub-
ject to national regulation. That it is a busi-
ness within the power of regulation by legis-
lative action needs no discussion.- That has
been settled since the case of Munn v. Illinois,
94 U. S.113.” p.516.

It was held that these sales and purchases of °
cattle in the Chicago stockyards by eommission
men and by dealers were in and of themselves in-
trastate commerce, but, notmthstandmg this, were
subject to be regulated by Congress because other-
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wise it would be beyond the power of Congress to
protect interstate commerce from the things that
‘‘obstruct and unduly burden” it. See this inter-
Pretation of the Stafford case in Chicago Board of
Trade v. Olsen, 262 U. 8. 34, 36.

In the last mentioned case, which is the second
case cited by the Court as authority for its deci-
sion in Tagg Bros. v. United States, 280 U. S. 420,
the constitutional validity of the Grain Futures
Act, enacted by Congress in 1922, was drawn n
question.

The Act undertook to regulate Boards of Trade
which were not engaged in buying or selling grain,
but only furnished an exchange and offices where
such business could be done by its mémbers and
assembled quotatlons of prices which it delivered
to telegraph. companies. For this information it
was paid by the telegraph companies. The Act on
its face declares ‘“‘that transactions in grain in-
volving the sale thereof for future delivery as com-
monly conducted on boards of trade and known as
‘futures’ are affected with a national public in-
terest’’ (p. 4)....and that ‘“sudden and unreason-
able ﬂuctuatlons in prices are an obstruction to
and a burden upon interstate commerce’’ (p. 5).

The Court held that these findings by Congress
‘were not unreasonable (p. 38) and that the ‘““Board
of Trade conducts a business which is affected
with a public interest and is, therefore, subject to
reasonable regulation in the pubhc interest’’ (pp.
40, 41).

The foregoing cases are merely illustrative of
many decided by the Supreme Court.

Neither the business of elevation, of warehouse-
men, of fire insurance, of commission men in stock-
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yards, of the packers nor of the Boards of Trade
is the business of common carriage; and yet the
Supreme Court holds that each of these is elothed
with a public interest because each ‘‘bears such a
peculiar relation to the public interest that there
is superinduced upon it the right of public regu-
lation.”

In none of them is its effect upon interstate
commerce, which Congress has a power and a duty
to protect, so direct as is the effect of unregulated
motor vehicles engaged in interstate commerce on
the highways but not as common carriers; for such
unregulated motor vehicles seriously impair, if
they do not entirely destroy, the power of Con-
gress to regulate interstate commerce so that it
will all move under rules deemed essential by Con-
gress to the public welfare.

It seems clear from the principles and authori-
ties here discussed that motor vehicles engaged in
interstate commerce on the highway, whether or
not they are common carriers, are “clothed with a
public interest’’ and subject to Congressional reg-
ulation.

It is submitted, however, that, in the instant
case, it is not necessary to resort to such reason-
ing and authorities, for the Constitution itself has
impliedly defined all interstate commerce as
“clothed with a public interest’’ in conferring
upon Congress power to regulate it all without
exception. .

Equality of treatment and of commereial oppor-
tunity to all shippers in interstate commerce—
equal and reasonable rates and protection against
rebates, unreasonable preferences or advantages
and unjust discriminations—are in the opinion of
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Congress the cardinal principles of fairness in
trade on which the system of regulation rests.

These would be impossible if a substantial part
of interstate commerce remains unregulated and
is permitted to move in defiance of the salutary
principles referred to. Regulation of some of the
instrumentalities of interstate commerce and re-
quiring them to give to shippers equality of treat-
ment and of commercial opportunity, while other
instrumentalities are left free to make unreason-
able rates, to give rebates and unreasonable pref-
erences and advantages and to be guilty of unjust
discriminations between shippers, would be un-
just not only to the regulated carriers but also un-
just to the shippers who must use them. It would
also restore the power of the large shippers to ob-
tain an advantage over their weaker competitors,
by securing the distribution of their merchandise
on special terms through their ability to command
the services of a contract carrier which, not being
a common carrier, would not be available to their
competitors. :

The importance of giving fair and equal treat-
ment to all shippers alike has recently been
emphasized by this Commission in the ““Container
Service”’ case, 173 1. C. C. 440, in which the Com-
mission says: - o

~ “The obligation to treat each shippef‘igihy,
to afford each shipper equal treatment, no
matter how small his shipments may be in
comparison with those of.another shipper, is
one which carriers canngt escape. We have:
no doubt that, if responaents afford, or con-
tinue to afford, container service at one point
or to a set of shippers at one point, the pro-
visions of section 3 (1) demand that, upon re-
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quest therefor, they afford like service to a
competing locality or to a competing set of
shippers at another point served by them.’’

If this is a sound principle of ethics and of duty
as to a regulated carrier, in interstate commerce,
and expresses a sound view as to the public inter-
est in fair and equal treatment and opportunity
in trade, it can hardly be successfully contended
that the business of a carrier in interstate com-
merce, the operations of which defy it and break
it down, is not ‘‘clothed with a public interest.”’

It is accordingly submitted that a motor con-
tract carrier electing to engage in interstate com-
merce, although not a common earrier, by enter-
ing the field, becomes subject to the regulatory
power of Congress.

o
THE ANTITRUST LAWS

Tt is important that opportunity should be given
for rail earriers to engage in commercial transpor-
tation on the highways on equal terms with other
commercial motor vehicles and without discrimi-
nation against them or in favor of other transpor-
tation agencies in the same field.

Reasons for this were given in the statement of
the General Counsel of this Association as a wit-
ness in this proceeding, and for convenience will
be restated here:

_ “Many of the rail earriers are of oplmon that,
in order for them to participate fairly in trans-
portation, it will be necessary for them to operate,
either directly or through a subsidiary or other-
wise, motor vehicles on the hlghways
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“Attention has hereinbefore been invited to the
important part borne by the rail carriers in the
development of the country and in the creation of -
the traffic now to be moved.

‘‘ Another important transportation agency has
come into the field and is competing for and tak-
ing away a substantial part of this traffic. This is
because this new agency is furnishing a service
which is desired and found useful by the public.
The result has been to raise serious problems as to
the continued ability of the rail carriers to furnish
adequate and efficient transportation if they are
excluded from this field. As competition with the
railroads by these new agencies is perfectly legiti-
mate, so likewise it should be legitimate for the
railroads to compete with them by offering to per-
form the transportation service in any way de-
sired by the traveling and shipping public. If the
public desires a pick-up and delivery service, the
railroads ought to be allowed to furnish it. If the
public desires a haul entirely or in part over the
highway, in containers or otherwise, the railroads
ought to be allowed to make it. This results not
only from the equitable considerations growing
out of their relation to the development of the
country and the creation of the traffic, but also,
and perhaps more importantly, from the necessity,
in the public interest, of continuing the adequacy-
and efficiency of rail transportation, which is' es-
sential to the public welfare. With an object to
attain so important as this, there thﬂd seem to be
no possible justification for the policy of permit-
ting every one else to establish or to acquire by
purchase a motor transportation service on the
highway, but withholding this ‘power from the
railroads. ,
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¢“The Commission has endorsed the soundness of
this view in its report in No. 18300, page 745,
where it embraces this among its conclusions:

“Railroads, whether steam or electrie, and
water carriers, subject to the Interstate Com-
merce Act, should be authorized to engage in
interstate commeree by motor vehicles on the
public highways. . . . To the extent that
a certificate of public convenience and neces-
sity is an antecedent to the operation of other
common-carrier motor vehicles, steam and
electric railroads, and water carriers, subject
to the Interstate Commerce Act, should be re-
quired to obtain a certificate of public econ-
venience and necessity in like manner.

“This could be objected to only on the ground
that some public interest would be prejudiced by
permitting the railroad to enter this field—such as
the ultimate deprivation of the public of this new
transportation econvenience growing out of its pos-
sible abandonment by the railroad when competi-
tion of other motor vehicles shall have been de-
stroyed—but this loses sight of the fact that the
railroads are strictly regulated and can be re-
quired to continue a service which they have once
undertaken and which is reasonably necessary.

“TIn fact, the railroad operation of such a service
is much preferred by many of the users of high-
way transportation and is likely to be superior to
that offered by others, by reason of the greater
experience of the railroads in transportation, of
the training of their managers in organization, of
their resources and responsibility, and of their
ability to quickly and successfully coordinate into
a single transportation service rail and motor
agencies.
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‘“In the opinion of many, the time for destruc-
tive and wasteful competition has passed and the
time for cooperation and ecoordination has arrived.
This perhaps is one of the reasons which caused
the Commission to enter on the pending inquiry.
The object cannot be attained by destroying or
improperly hampering any useful form of trans-
portation. It must come from coordination, from
the ascertainment of the proper sphere of useful-
ness of these several agencies and in so systema-
tizing them that each will find its proper place
and do its appropriate work in coordination with
the others. The object of coordination will be
thwarted—not advanced—by excluding the rail-
roads from transportation service on the highway.

“¢It must be noted that the Commission, in its re-
port in No. 18300, made the following finding:

““There should be a definite coordination of
all existing transportation agencies on land,
water, and air. The Nation’s transportation
machine must be kept at its highest efficiency
so as to advance the prosperity of the country
and promote the happiness and welfare of its
citizens in peace and in order that it may be
prepared to respond as a tremendous factor
in the national defense in time of war.

“This view is emphasized by the testimony of\
Colonel Taylor in the pending hearing.

‘But there can be no coordination between order
and chaos—between a regulated system of trans-
portation and one without order or regulation.
Coordination is essential in the public interest, but
to bring it about there must be regulation of both
factors to be coordinated—one cannot be rigidly
regulated and the other left free.
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“In view of the changes wrought by the new
forces brought into existence by the genius and
industry of man and operating on our industrial
and social life, it may well be that there must be
a broader conception of the sphere of usefulness
of the railroads and that they must not be merely
carriers by railroad, but become carriers by any
agency in the whole field of transportation—in
other words, must cease to be merely railroad com-
panies and become transportation companies in
the larger sense. In this view, it must be observed
that in advocating a proper system of regulation
for motor vehicles operating for hire on the high-
ways, they are in effect advocating regulation of
themselves, for many of them have already en-
tered this field and many more, and perhaps all,
will doubtless do so—at least, they are asking the
opportunity.’”

If the opportunity to operate on the highways
on equal terms with others is to be given to the
rail carriers (as, it is submitted, it should be both
out of fairness to them and also in the interest of
the publie, because it will make for better and
more stable transportation), it becomes necessary
to consider whether, in order to permit it, there
should not be a modification of the antitrust laws.

It is obviously in the interest of the public that
the highways should not become unduly congested
or overcrowded. One of the objects in requiring
a certificate of convenience and necessity is to pre-
vent this. ' -

If a route is already occupied by one or more
motor vehicles holding a certificate of convenience
and necessity, it might not be considered desirable
to grant another, and the rail carrier, if subject
to the requirement of a certificate and confronted
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by this obstacle, must, under such circumstances,
remain out of the field or purchase an existing
route for which a certificate has been granted to
another and is in existence. If it is important, as
we respectfully submit it is, that the stable and
efficient service on the highways under trained rail-
road management and responsibility should be
available to the public, then the power of purchase
should be given.

The first paragraph of section 7 of the Clayton
Antitrust Act is as follows:

“That no corporation engaged in commerce
shall acquire, directly or indirectly, the whole
or any part of the stock or other share capital
‘of another corporation engaged also in com-
merce, where the effect of such acquisition
may be to substantially lessen competition be-
tween the corporation whose stock is so ac-
quired and the corporation making the ac-
quisition, or to restrain such commerce in any
section or community, or tend to create a
monopoly of any line of commerce.”’

It may be that a eorporation, the stock of which
is to be purchased, may be considered to be in com-
petition with the rail carrier desiring to make the
purchase. The obstacle to such a purchase of stock
created by the above quoted provision of the Clay-
ton Antitrust Act should be removed, as the com-
petition which might be lessened by the acquisition
might be of substantial importance. Inasmuch,
however, as the rail carrier is strictly regulated,
such lessening of competition could not compare
in importance to the public with the greater stabil-
ity and efficiency in transportation which the pub-
lic would gain from railroad operation of the mo-
tor vehicle service on the highway.
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II1

THE PowER oF CONGRESS To REQUIRE THAT A CAR-
RIER ON THE HIGHEWAYS IN INTERSTATE COMMERCE
SHEALL BECOME SUBJECT TO THE CONDITIONS IM-
POSED BY STATE AUTHORITIES UPON INTRASTATE
'OPERATIONS ON SUCH HIGHWAYS

'This Commission in No. 18300, at page 744, ex-
pressly recognizes the predominantly local char-
acter of motor transportation on the highways, and
at page 746 makes this the basis of its conclusion
that original jurisdiction in the administration of
regulation over motor bus lines operating in inter-
state or foreign commerce as common carriers over
public highways should in the first instance be
vested in State regulatory bodies.

The State is the owner of the highway and as
such should have the right to exact reasonable com-
. pensation for its use from those using it for profit,
and should also have a larger power over the char-
acter and the terms of the use than it would or-
dinarily have over matters of commerce.

The Supreme Court has recognized the differ-
ences above mentioned and in a series of cases has
upheld a much larger exercise of State power, in
the case of traffic on the highway owned by the
State, than it possesses in respect to the regulation
of interstate carriers which do not use the State’s
highway.

For convenience a list of pertinent cases'is here
inserted:

Kendrick v. Maryland, 235 U. S. 410.
Kane v. New Jersey, 242 U. S. 160.
Packard v. Banton, 264 U. S. 140.
Michigan Com. v. Duke, 266 U. S. 570.
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Buck v. Kuykendall, 267 U. S. 307

Bush v. Maloy, 267 U. S. 317.

Fg)st Trucking Co. v. Commission, 271 U.
583.

Morris v. Duby, 274 U. S. 135.

‘Hess v. Pawloskz, 274 U. S. 352.

Clark v. Poor, 274 U. S. 554.

Interstate Busses v. Blodgett, 276 U. S. 245.

Sprout v. City of South Bend, 277 U. S.163.

It is manifestly unfair that a motor vehicle li-
censed in a single State should be permitted to use
for profit the highways of other States without
proper contribution to the construction and upkeep
of these highways. While there should be no power
in a State to discriminate against interstate com-
merce, there should be a power in the State, in
order to meet the special conditions of the prob-
lem, to subject interstate motor vehicles on the
highways to the same exactions as to license fees
and taxes, as well as to other provisions of State
laws enacted in the exercise of the State’s police
powers, as apply to similar vehicles engaged
within the State in intrastate commerce.

(a) What the State may do in the absence of
permissive action by Congress.

As to registration, license fees, taxes and a fair
contribution to the cost of constructing and main-
taining the public highways, it is settled that the
State already has this power.

Thus it is said in Sprout v. South Bend, 277
U. 8.169: o

v
;

“Tt is true that in the absence of Federal
legislation covering the subject, the State may
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impose, even upon vehicles using the high-
ways exclusively in interstate commerce, non-
discriminatory regulations for the purpose of
insuring the public safety and convenience;
that licensing or registration of buses is a
measure appropriate to that end; and that li-
cense fees no larger in amount than reason-
ably required to defray the expense of admin-
istering the regulations may be demanded.”
(p. 169.) :

“It is also true that a State may impose,
even on motor vehicles engaged exclusively in
interstate commerce, a reasonable charge as
their fair contribution to the cost of construct-
ing and maintaining the public highways.”
(p. 170.)

While, independently of permissive action by
Congress, a State cannot refuse a certificate of con-
venience and necessity to a motor carrier seeking
to do an interstate business.on the highway, with
the view of limiting or excluding competition
(Buck v. Kuykendall, 267 U. S. 315), the authori-
ties indicate that, with a view to the safety or con-
servation of the highway and to prevent undue
congestion, a State may require such certificate
even of an interstate motor carrier, if it is bona
fide required for the purpose indicated and not
applied in a discriminatory manner against inter-
state commerece. ’

Thus, in Buck v. Kuykendall, supra, the Court
points out in that case that ™

““its’’ (the State statute’s) ‘‘primary purpose
is not regulation with a view to safety or to
conservation of the highways, but the prohi-
bition of competition.”” (p. 315.)
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validity of the rule announced in Buck v. Kuyke
dall as to certificates of convenience and necessi ,
proceeds as follows: v

“They’’ (the plaintiffs) ““insist that, as they
are engaged exclusively in interstate com-
merce, they are not subject to regulation by
the State; that it is without power to require
that before using its highways they apply for
and obtain a certificate; and that it is also
without power to impose, in addition to the
annual license fee demanded of all persons us-
ing automobiles on the highways, a tax upon
them . . . for the maintenance and repair of
the highways and for the administration and
enforcement of the laws governing 'the use of
the same. The contrary is settled. The high-
ways are public property. Users of them, al-
though engaged exclusively in interstate com-
merce, are subject to regulation by the State
to insure safety and convenience and the con-
servation of the highways. . . . Users of them,
although engaged exclusively in interstate
commerce, may be required to contribute to
their cost and upkeep. Common carriers for
hire, who make the highways their place of
business, may properly be charged an extra
tax for such purpose. ... ,

“The plaintiffs did not apply for a certifi-
cate or offer to pay taxes. They failed or re-
fused to do so, not because insurance was de-
manded, but because of their belief that, being
engaged exclusively in interstate commerce,
they could not be required to apply for a cer-
tificate or to pay taxes. Their claim was un-
founded.’”’ Clark v. Poor, 274 U. S. 557, 558.

In a later case the Court, while recognizing t.lg

See also Johnson Transfer & Freight Lines v.
Perry, 47 Fed. Rep. (2d Ser.) 902.
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‘While the refusal of such a certificate to a motor
rrier on the highways engaged in interstate com-
_erce cannot be made as a means of regulating the
-w~usiness or preventing competition, it is submitted
that such certificate will not be granted as a matter
of course if the State’s requirement is employed
as a means of protecting the safety and conven-
ience of the highway and preventing it from be-
coming overcrowded.

Thus the main purposes of subjecting interstate
carriers to the laws of the several States may be
accomplished without permissive action on the
part of Congress. These main purposes may be
enumerated as control of the size, weight and speed
of the vehicles, nondiscriminatory laws relating to
license fees, registration, and reasonable charges
as a fair contribution to the cost of constructing
and maintaining the highways. It is also likely
that it would be held, without such permissive ac-
tion by Congress, the State may subject such vehi-
cles to a requirement of a certificate of .conven-
ience and. necessity exacted for the purpose of
protecting the safety and convenience of the high-
ways and of preventing them from becoming over-

- erowded. :

(b) What the State may do under permissive
.action by Congress.

It is submitted, however, that, in addition to
the above, Congress may subject such motor car-
riers to the full exercise by the State, as to them,
of its police powers.

. Precedents for subjecting interstate commerce
to the laws of a State, to the extent indicated, will
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be found in the Webb-Kenyon Act, and in the Wil-
son Act which preceded it.

The Webb-Kenyon Act was entitled ‘““An Act
divesting intoxicating liquors of their interstate
character in certain cases.”

Omitting extraneous words in the statute, it is
interpreted by the Supreme Court, in Adams Ez-
press Company v. Kentucky, 238 U. S. 199, to read
as follows:

“The shipment or transportation of ...
intoxicating liquors from one State .. . into
another State . . . which intoxicating liquor
is intended by any person interested therein
to be received, possessed, sold, or in any man-
ner used, either in the original package or
otherwise, in violation of any law of such
-State . . . is hereby prohibited.”

This statute has been construed and its validity
upheld in a number of cases, among which may be
cited the following: ‘

Adams Ezxpress Co. v. Kentucky, 238 U. S.
190.

Clark Distilling Co. v. Western Maryland
Ry. Co., 242 U, 8. 311.

Seaboard Air Line Ry. Co. v. North Caro-
lina, 245 U. S. 298.

The argument was made against the validity of
this law that it amounted to a delegation to the
States of power to regulate commerce. In response
to this the Supreme Court said, at page 326 of the
Clark Distilling Co. case:

_ “The argument as to aelegaﬁon to the
States rests upon a mere misconception. It
is true that regulation which the Webb-Ken-
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yon Act contains permits State prohibitions
to apply to movements of liquor from one
State into another, but the will which causes
the prohibitions to be applicable is that of
Congress, since the application of State prohi-
bitions would cease the instant the act of Con-
gress ceased to apply.”’

In that case, an argument was also made against
the law’s validity based on the claim that it resulted
in a lack of uniformity and hence was contrary to
the Constitution.

As to this the Supreme Court says, on page 327:

Tt is settled, says the argument, that inter-
state commerce is divided into two great
classes, one embracing subjects which do not
exact uniformity and which, although subject
to the regulation of Congress, are in the ab-
sence of such regulation subject to the control
of the several States (Cooley v. Board of War-
dens, 12 How. 299), and the other embracing
subjects which do require uniformity and
which in the absence of regulation by Congress
remain free from all State control (Leisy v.
Hardin, 135 U. 8. 100). As to the first, it is
said, Congress may, when regulating, to the
extent it deems wise to do so permit State leg-
islation enacted or to be enacted to govern, be-
cause to do so would only be to do that which
would exist if nothing had been done by Con-
gress. As to the second class, the argument is,
that in adopting regulations Congress 1s
wholly without power to provide for the appli-
cation of State power to any degree whatever,
because in the absence of the exertion by Con-
gress of power to regulate, the subject-matter
would have been free from State control, and
because, besides, the recognition of State
power under such circumstances would be to
bring about a want of uniformity.”’
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In the ease the Court held that the case of Leisy
V. Hardin, relied on to sustain the argument,
merely refuted it, stating that that case

‘“in the most explicit terms declared that the
power of Congress to regulate interstate com-
merce in intoxicants embraced the right to sub-
ject such movement to State prohibitions and
that the freedom of intoxicants to move in in-
terstate commerce and the protection over it
from State control arose only from the ab-
sence of congressional regulation and would
endure only until Congress had otherwise pro-
vided. Thus in that case in pointing out that
the movement of intoxicants in interstate com-
merce was under the control of Congress de-
spite the wide scope of the police-authority of
the State over the subject, it was said (p. 108) :
‘Yet a subject matter which has been confided
-exclusively to Congress by the Constitution is
not within the jurisdiction of the police power
‘of the State, unless placed there by congres-

sional aection’.”’

It is pointed out by the Court that the States
would have no power over such commerce unless
Congress ““allowed the States so to do’’; that “the
States cannot exercise that power without the as-

sent of Congress’’; and, further quoting from the
case of Letsy v. Hardin, the Court says:

“But notwithstanding it is not vested with
supervisory power over matters of local admin-
istration, the responsibility is upon Congress,
so far as the regulation of interstate com-
merce is concerned, to rgmove the restriction
upon the State in dealing with imported ar-
ticles of trade within its limits, which have
not been mingled with the common mass of
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property therein, if in its judgment the end to
be secured justifies and requires such action.”

The Court then proceeds:

“And finally, after pointing out that the
States had no power to interfere with the
movement of goods in interstate commerce be-
fore they had been commingled with the prop-
erty of the State, it was said that this limita-
tion obtained ‘in the absence of congressional
permission’ to the State.” (p.124.)

The Court held, at page 330, that the very regu-
lation made by Congress in enacting the Wilson
law was

““to divest such shipments of their interstate
commerce character and to strip them of the
right to be sold in the original package free
from State authority, which otherwise would
have obtained. And that Congress had the
right to enact this legislation making existing
and future State prohibitions applicable, was
the express result of the decided cases to which
we have referred, beginning with iIn re
Rahrer, supra.”

Reference was further made (p. 331) to the fact
that Congress had considered the nature and char-
acter of our dual system of Government, State and
Nation, and instead of absolutely prohibiting, had
so far conformed its regulation as to produce eoop-
eration between the local and national forces of
government to the end of preserving the rights of
all. In this case the power of Congress to divest
interstate traffic in liquor of its interstate charac-
ter, to the extent of making the laws of the States
apply, was distinctly upheld.
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The question arises whether there is anything
in the nature of intoxicants to justify the action o
Congress in allowing the State’s laws to appl
which is lacking in respect to interstate commere
" conducted on its highways.

The Supreme Court has in many cases pointe
out the enlarged power which the State has ove
agencies engaged in interstate commerce, growin,
out of the State’s ownership of the highway. Tha
ownership and the predominantly local characte
of the traffic would seem to indicate that there i
a power in Congress as great in the case of moto
transportation on the highways of the State as i
the case of intoxicating liquors.

Obviously, it would be inappropriate to permi
the State to fix the rates on interstate commeres
but there seems to be no just reason for doubtin
the power of Congress to permit the State to e3
ercise, in respect to interstate commerce on th
highways, all of its ordinary police powers.

IV
THE Poricy oF REGULATING TRUCKS

Tt is conceded by some of the most importar
thinkers in the automobile world that motor buse:
acting as common carriers in interstate commere:
should be appropriately regulated, as their servic
is comparable with the service of the rail line:
but it is denied that it is proper to regulate motc
trucks similarly engaged in interstate commere:
this denial being based upon the contention th:
trucks thus engaged do not now and never wi
furnish a system of transportation comparabl
with rail transportation.
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The underlying conception on which these con-
tentions are based is that there should be no regu-
lation unless the service to be regulated is com-
parable with the service furnished by the rail
carriers.

Is this proposition sound?

Granting, for the sake of the argument, the simi-
larity alleged in one case and denied in the other,
does that concession determine the wisdom of the
policy of leaving trucks unregulated ®

It is respectfully submitted that there are co-
gent reasons for regulation other than that above
advanced by representatives of the automobile
industry.

A conclusive reason in favor of regulation would
seem to be that, without it, Congress eannot main-
tain as to interstate commerce the salutary prin-
ciples of regulation which forbid unreasonable
rates, rebates, unreasonable preferences and ad-
vantages and unjust diseriminations, and, without
it, shippers cannot be assured of the equality of
treatment and commercial opportunity which ap-
propriate regulation would provide. .

Another conclusive reason is that it is important

in the interest of the public that rail transporta-

tion should be ‘‘fostered and preserved in full
force and vigor.”” There can be no question on
this record that these important and useful
agencies of transportation on the highways have
raised a real question as to whether, if left free of
regulation while the railroads are strictly regu-
lated and prevented from offering the attractions
to traffic which their competitors are left free to
offer, the railroads can continue to give the service
which the public needs.
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The foregoing considerations relate to the pub-
lic interest alone, but, in addition thereto, it is sub-
mitted that it is not fair to the owners of the rail-
roads which have made vast expenditures to fur-
nish an adequate and efficient service in transpor-
tation, to bind them by restrictions and limita-
tions as to what they may do to get and handle
traffic, and leave their important competitors for
the same traffic free from all restrictions and limi-
tations whatever. To do so would be to deny them
equality of opportunity.

None of the reasons here given is based on a
similarity of service between the system of trans-
portation furnished by the railroads and that fur-
nished by their competitors on the hlghway, and
yet it is submitted that these reasons are sound
and should prevail.

Objection is made to regulation of contract car-
riers on the additional ground that no system of
regulation is enforceable. If such regulation is
desirable and important, it will not do to surren-
der to that argument. It would be simply an ac-
knowledgment of the breakdown of government in
this regard. There are many conceivable means
by which such regulations may be enforced. It is
easy to imagine that the regulations would be ob-
served if the penalty of violating them were made
the forfeiture of the vehicle or even of the license
to do business, with no power to secure a reissue
for a substantial period, such as a year.

38



v
OxLY Farr REGULATION DESIRED

In order that there may be no mistake as to the
attitude of the railroads in respect to proposed
regulation of motor vehicles on the highway, the
following declaration, expressly authorized by
representatives of the Association of Railway Ex-
ecutives, taken from the presentation of the Gen-
eral Counsel before this Commission in this in-
quiry, is here repeated:

The public’s right to the selection of the
.agency of transportation which it wants and
which it finds most useful must be respected,
and the railroads will be no party to an effort
to strangle and destroy, under the guise of
regulation, any new agency of transportation
which the public wants and which can serve
it usefully. All that they ask is that the terms
of competition shall be fair and that nothing
shall be done which will impair or destroy ex-
isting agencies essential to the commerce of
the people. Whatever is done must be done
to improve transportation, not to impair or
destroy it. No one can properly ask that any
of the problems involved shall be solved in a
‘way to give special privilege or special protec-
tion to any private interest. The supreme test
must always be the interest of the public.

. But, subject to these limitations, the rail-
roads believe that there should be equality of
opportunity between the various agencies
which serve the public in transportation. If
one is regulated, the other should be similarly
and appropriately regulated, but regulated

- fairly and not with a view of destruction but
simply of establishing equality of opportunity

. for every agency that is found valuable to the
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pubhc welfare. All the railroads ask i is this
equality of opportunity. The public s1h0u1d
not be content until this equality between the
various agencies of distribution of the prod-
ucts of human industry is firmly and ﬁna]ly
established.

Respectfully submitted,

Arrrep P. THOM, "
Avrrep P. THOM, JR.,
Counsel.
‘Washington, D. C.,
May 25, 1931.



APPENDIX NO.1

STATEMENT
By Avrrep P. THOM

I am General Counsel of the Association of Rail-
way Executives. I appear here, at the instance of
- the Association, to present certain conclusions
which it has reached in respect to matters involved
in this inquiry. As to any individual road, how-
ever, it must be understood that the statement I
present must be modified or qualified to the extent
that it is not consistent with the views presented
by it at this Washington hearing.

The subject, broadly, is commercial fransporta-
tion by motor vehicles on the highways and its
relation to transportation by the railroads.

As an introduction to the presentation of the
Association’s views, it may be useful to make a
brief survey of the conditions which now exist in
the transportation field.

At the time of the enactment of the Interstate
Commerce Act, and for many years prior thereto,
the railroads were considered to have, and for all
practical purposes did have, a monopoly of trans-
portation by land. This monopoly had become so
important in the public mind that, in order to pre-
vent disastrous abuses of the monopolistic power,
it was considered essential, in the interest of the
public, that it should be strictly regulated by law,
as was originally done in the Interstate Commerce
Act and has since been continued by that Act as
amended.

‘The railroads themselves accepted the view that
they possessed, for all practical purposes, a mo-
nopoly of transportation by land in the United
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States and a consequent obligation under the law
to provide facilities entirely adequate to the needs
of commerce. This conception, with the conse-
quent realization of their duty and of their oppor-
tunity, has caused them to provide facilities fairly
adequate to the entire land transportation needs
of the country. The responsibility to provide for
and to handle the transportation on land required
by the public did in fact rest solely upon them un-
til within the last ten—perhaps it would be more
accurate to say until within the last five—years,
when other important agencies of transportation
-appeared and came into more or less general use.
These new agencies have deprived the railroads of
their monopoly and have come to handle a substan-
tial and constantly increasing part of the com-
mercial movement of persons and commodities.
The result has been that the railroads, in at-
tempting to perform their duty of supplying them-
selves with adequate facilities, on the theory that
they were solely responsible to take care of the
needs of the country, find themselv‘es in possession
of facilities which may prove Iargely in excess of
the requirements of the traffic which would be left
to them if competing agencies continue to make
the inroads upon them which they have recently
been making. These facilities have been provided
by the investment of huge amounts of capital, and
the railroads are now confronted'with the prob-
lem, under conditions which have'corﬁb to exist,
whether or not they are justified i in ‘making fur-
ther enlargement of their facilities; for perhaps,
if conditions now apparent contmue to grow in
importance, they may find themselves vastly over-
supplied with transportation capacity, and yet, in
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that event, charges for capital used in producing
the facilities must continue to be provided.

In so far as this condition would affect private
. investors, the public has no concern beyond the
effect upon the public welfare of disaster to in-
vestments so huge in amount and so widely dis-
tributed among the publie generally; but, if trans-
portation by railroad continues to be essential to
the public welfare notwithstanding the appear-
ance of these new agencies of transportation, the
public is fundamentally concerned that the rail-
roads shall econtinue capable of furnishing adequate
and efficient transportation.

The first question, therefore, to be squarely met
and fairly answered is whether the railroads are,
notwithstanding recent developments in transpor-
tation, essential to the adequate and efficient trans-
portation which the public needs.

It is fair to say that it is the universal judgment
of mankind that the new forms of transportation
cannot provide for the entire transportation needs
of the public and that railroad service is, and will,
so far as human foresight can reveal, continue to
be essential to the public welfare.

It may be well to obtain a detached view of this
question. The subject has been recently under
careful and intelligent study in New South Wales.
In the report of the Commission of that State on
Government Railways and Tramways for the year
ended June 30, 1930, the Commission says:

Attention has been drawn by the Commis-
sioners in their Annual Reports for some
years past to the effect of motor competition
on the earning powers of this State’s railway
system. . ..
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The importance of this matter justifies a
repetition of the final clause in the Aus-
tralasian Railway Commission’s statement
quoted in the last report: o

‘... it is beyond question that the road mo-
tor form of freight transport cannot pretend,
in the final analysis, to cope with primary
production, and as it is upon the value of such
primary production that the foundation of the
Commonwealth and the Dominion rests, it is
obvious that if the railroads are crippled this
foundation will be rendered insecure and in
time the financial stability of Australia and
New Zealand will be gravely depreciated.’’

The justification of thi§ warning is now
coming home to all Australasia.

In his very thoughtful statement made in this
hearing, Colonel Brainerd Taylor, Quartermaster
Corps, War Department, says:

The fundamental basis of a national system
of transportation in the United States, upon
which a national transportation policy and all
transportation laws and regulations should be
based is obviously an arteria}l system of rail-
ways with due regard to the relation of ter-
minal area operations to trunk-line operations
and to the coordination of rail, water, air and
highway transportation. -

In fact, this Commission, in its able report in
No. 18300—Motor Bus and Motor Truck Opera-
tion—made the following finding:

Steam railroads are, and so.far as now can

be discerned will remain, the backbone of the

- national transportation system. They alone

can be relied upon for mass transportation

and long distance hauls of passengers and
goods. u
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While hauls by buses and trucks have become
longer in recent years, the conclusion as to the
importance of the preservation of transportation
by railroad, made in the foregoing report, still re-
mains entirely sound.

Conceding, then, as it seems we must, that trans-
portation by railroad is and will continue to be es-
sential to the public welfare, it becomes important
to consider how the continuance of this essential
public agency is to be assured. It must live on
what it earns. If a substantial part of the traffic
which it has heretofore enjoyed is attracted away
from it by competing agencies, it must earn enough
on what is left to enable it to perform adequate
and efficient service. This, unless some means can
be found to avert it, would involve generally in-
creased charges on the traffic which remains—a
result which both the public and the railways are
anxious to avoid, if possible.

The relationship of the various agencies of
transportation to each other and to the business
of the country accordingly becomes, from the pub-
lic standpoint, a matter of supreme importance.

The railroads were the largest material agency
in developing and building up the country. Out-
side of the human forces involved, the volume of
traffic which now exists is very largely due to rail-
road pioneering and railroad service. It is highly
equitable, therefore, that they should have an op-
portunity to participate in its carriage equal to
that of the new agencies which now appear. In
other words, all these competing agencies should
operate under equal laws.

This equality does not exist. As has been
foreibly said by another, the only monopoly the
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railroads now have, as to interstate commerce, is
a monopoly of regulation.

Attention has been recently called, by an intel-
ligent student of the question, to the historical fact
that at the time of the adoption of the Constitution
railroads were unknown, the only known methods
of transportation being transportation by water
and on the highway. These methods of transpor-
tation were the ones directly in view when power
to regulate commerce among the States and with
foreign nations was, by the Constltutlon, conferred
upon Congress.

It is accordingly no new suggestlon that impor-
tant transportation agencies operating on the
water and on the highway should be appropriately
regulated. This is fair as between the several
transportation agencies themselves. It is essen-
tial from the standpoint of the public if adequate
and efficient rail transportation is to be preserved.

As heretofore stated, the railroads have equipped
themselves by vast expenditures of capital to meet
their responsibilities and to perforﬂa their duties
as to adequate and efficient service.

- For this purpose they have expended for capital
account nearly twenty-six billions of dollars. -

In April, 1923, the railroads, in meeting, after
referring to the necessity for the greatest improve-
ment and expansion possible of the country 8
transportation facilities to meet the growing de-
mands of commerce, and after calling attention to
the fact that there had been expended for the year
1922, for cars, locomotives, trackage and other
facilities, an aggregate of $440,000,000 authorized
expenditures for equipment and other facilities of
$1,100,000,000 for the year 1923, divided as fol-
lows:
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For cars $ 515,000,000

Kor locomotives .o .. 160,000,000
For trackage and other

facilities - 425,000,000

Total $1,100,000,000

and stated:

that they were raising this enormous amount
of additional capital, largely through bor-
rowed money, on an abiding faith in the fair-
ness of the American people and reliance on
the continuance of the policy announced in
the Transportation Act of 1920, as a measure
of reasonable protection to investment in
railroad property. :

Since that meeting and the action then taken,
they have invested about five billion dollars—a
part of the twenty-six billions above mentioned—
in providing additional facilities so as to bring
their supply up to the transportation needs of the
country. They are now performing a service
which is universally commended as satisfactory
and adequate.

But a large part of their transportation ca-
pacity, created to take care of the entire com-
mercial movement of traffic and to give the publie
adequate and efficient service, is now unused.

Out of 56,477 locomotives, 6,213 were stored as
of the first of January, 1930 (the year before the
depression), and, as of the same. date, there was
a surplus of 476,234 freight cars out of a total of
2,264,448,

They have also a vast unused train, shop, yard
and track capacity.

They are. equipped to handle the entire land
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traffic of the country, but a substantial part of it
is now diverted to other transportation agencies.
Their obligation to meet the charges on the capital
used to produce these facilities, however, still con-
tinues.

At one time a railroad manager, while always
feeling apprehension about the constant increase
in his taxes, in the wages of labor and in other op-
erating expenses, was able to find comfort in the
steady growth -of his traffic, as exemplified by the
fact that in the three decades preceding 1920, rev-
enue ton-miles of the railroads increased in each
decade on an average of over 76 per cent, and pas-
senger-miles increased during each of those de-
cades an average of over 61 per cent, while for the
period from 1920 to 1929 (which omits any falling
off of traffic due to the business depression of
1930) revenue ton-miles increased only 8.8 per
cent, and passenger-miles actually decreased 34.2
per cent. ‘

During the entire period referred to there was
a steady and large increase in the general volume
of production and of traffic. The railroads simply
did not get it as theretofore. 'Where it went is
shown by the following figures.

During the period last mentioned, namely, that
from 1920 to 1929, when the railroad traffic showed
such alarming declines, the number of motor ' pas-
senger cars, including motor buses, increased from

.8,225,859 in 1920 to 23,121,589 in 1929, or 181.1
per cent, the approximate number of motor buses
increasing between the two years mentioned by 825
per cent; and the number of motor trucks in-
creased from 1,006,082 in 1920 to 3,379,854 in 1929,
or 235.9 per cent.
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It is true that the entire loss of rail traffic did
not go to motor vehicles on the highway, for trans-
continental tonnage through the Panama Canal in-
creased in 1929 over 1921 by 637.3 per cent, and
traffic handled over the inland waterways, exclud-
ing the Great Lakes, increased in 1928 over 1920
by 93.5 per cent. -

There were also other factors contributing to
this decline in rail traffie, such as pipe lines and
power transmission lines.

‘While, therefore, the entire loss of traffic which
the railroads have suffered is not due to motor
vehicles on the highways, it is apparent from the
figures above given—and we know from other
sources—that a very large and important body of
traffic has been taken by this competing highway
service. :

It follows from the very seriousness of the loss
from this source, that motor vehicles on the high-
ways are found by the publie to be a very valuable
transportation facility and to furnish a very con-
venient and important transportation service.

It is universally admitted that they have come
to stay—that they will be permanently an impor-
tant agency in the transportation field. They will
continue to be a formidable competitor of the rail-
roads for the important varieties of traffic which
. they are equipped to transport. It is important

-to find the place in transportation which they can
most economically fill.

The railroads do not ask that this competition
be removed or destroyed. All they ask, and this
the interest of the public imperatively demands if
the adequacy and efficiency of rail transportation
is to be preserved, is that the terms of competition
be equal and fair.
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The ra11roads are now strictly regulated by law.
Their rates and charges are required, to be reason-
able, are fixed by the government and must. be
posted and filed with the Commission. While
these rates are required to be fixed by the govern-
ment at levels which, while embracing only rates
that are reasonable, will give the owners of the
property, as nearly as may be, a fair return on its
value, the question of what amounts to a fair re-
turn is left by the law to a governmental commis-
sion.

The value of the transportation property on
which a fair return is sought is fixed by the gov-
ernment. In fixing this fair return the govern-
mental commission is requjred to see that the man-
agement of the carriers is ‘“‘honest, éfficient and
economical’’ and that their expend1tures for main-
tenance of way, structures and equipment are
reasonable.

No stock or bonds can be issued by them except
with the approval of the government,. ,

All unjust discrimination and favoritism toward
any of their patrons are strictly forbidden.

Complete and accurate accounts, in forms pre-
scribed by the government, are required to be kept,
and monthly and annual reports,zin forms pre-
scribed by the government, are required to be filed,
so that full information of all the carirer’s opera-
tions is open to the public.

They are required, by express terms of the
statute, to maintain adequate facilities to move
the traffic of the country and to furnish adequate
service.

They are fixed to the earth im definite and per-
manent locations.
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They are without power voluntarily to discon-
tinue their operations, and they can abandon no
part of their roads without government permis-
sion.

On the other hand, motor vehicles on the high-
ways, engaged in inferstate commerce, are now
subject to no regulation whatever. The railroads
are tied by regulation; this very important com-
petitor is left free.

‘Manifestly, their relations to the publiec and to
other competing carriers, not only justify but re-
quire proper regulation.

It has been charged that the railroads are seek-
ing to subject them to impossible restrictions so
as to remove them as competitors. This is an en-
tire misconception. The meeting of the represen-
tatives of the Association of Railway Executives
which requested me to make this presentation, ex-
pressly adopted the following as the spirit in which
the presentation should be made:

The publie’s right to the selection of the
agency of transportation which it wants and
which it finds most useful must be respected,
and the railroads will be no party to an effort
to strangle and destroy, under the guise of
regulation, any new agency of transportation
which the public wants and which can serve
it usefully. All that they ask is that the terms
of competition shall be fair and that nothing
shall be done which will impair or destroy ex-
isting agencies essential to the commerce of
the people. Whatever is done must be done
to improve transportation, not to impair or
destroy it. No one can properly ask that any
of the problems involved shall be solved in a
way to give special privilege or special protec-
tion to any private interest. The supreme test
must always be the interest of the public.
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But, subject to these limitations, the rail-
roads believe that there should be equality of
opportunity between the various agencies -
which serve the public in transportation. If
one is regulated, the other should be similarly
and appropriately regulated, but regulated
fairly and not with a view of destruection but
simply of establishing equality of opportunity
for every agency that is found valuable to the
public welfare. All the railroads ask is this
equality of opportunity. The public should
not be content until this equality between the
various agencies of distribution of the prod-
ucts of human industry is firmly and finally
established.

‘We believe, as stated, that there should be regu-
lation. The following would constitute, at this
time, in our opinion, the outline of a fair system
of regulation of motor vehicles operating in inter-
state commerce on the highways for profit:

The Railway Executives believe—

1. That regulation should extend to passenger
common carriers and charter buses (but not to
taxicabs, school buses or hotel buses), and to com-
mon carrier and contract motor carrier trucks
operating on the highways for compensation or
hire, but do not at this time recommend that it be
applied to owner-operated trucks operated solely
in the business of the owner.

2. That such regulated motor earriers should be
required to obtain from the Interstate Commerce
Commission certificates of convenience and neces-
sity and that in determining on the issue of such
certificates the Commission should give proper
consideration to—

52



(a) The quality and permanence of the service
to be offered by the applicant;

(b) Existing transportation service, requiring
that a showing be made, satisfactory to the Com-
mission, of the necessity for and convenience to
the public of the proposed operation;

(¢) The financial responsibility of the appli-
cant, including adequate provision for surety, or
insurance, for the protection of the public.

3. That (a) an applicant to whom a certificate of
convenience and necessity is granted by the Com-
mission should be required to comply with all the
conditions in each State that duly authorized State
authorities impose upon intrastate operations on
its highways; ; .

(b) proper accounts, in forms preseribed by the
Commission, should be kept and reports be peri-
odically made; '

(¢) adequate requirement should be imposed to
secure just and reasonable rates, both maximum
and minimum, with provision for the publication
thereof and adherence thereto and proper inhibi-
tion against undue and unjust discrimination.

4. That opportunity should be given for rail
carriers to engage in such motor vehicle service
on the highways on equal terms with others and
without diserimination in favor of, or against,
other transportation agencies in the same field.

Brief comment will be made on certain items
of the foregoing proposal.
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I

Certificates of convenience and necessity and the
constderations which should be taken into account
by the Commaission tn determining whether such
certificate should tssue tn any tndividual case.

‘There would seem to be little room for difference
of opinion as to the importance of all the elements
above enumerated. Attention is especially called,
however, to the requirement that consideration
must be given to ‘‘Existing transportation serv-
ice.”” It may be that, in any given locality, there
is already in existence a transportation service
the continuance of which is absolutely essential
to the community, and that this service might be
destroyed by the establishment and operation of
the proposed additional facility. If there is not
business enough for both and a choice must be
made between them, their relative importance to
the public should be the determining factor in
reaching a conclusion as to whether the certificate
applied for should issue.

This ideais expressed in the regulatory statute
of South Dakota as follows:

In determining whether or not a certificate
or permit should be issued, the Board shall
give reasonable consideration to the transpor-
tation service being furnished or that will be
furnished by any railroad, or other existing
transportation agency, and shall give due con-
sideration to the likelihood of the proposed
service being permanent and continuous
throughout twelve (12) months of the year
and the effect which such proposed transpor-
tation service may have upon other forrms of
transportation service which are essential and
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indispensable to the communities to be af-
_ fected by such proposed transportation service
or that might be affected thereby.

In its report in 18300 this Commission arrived
‘at the same conclusion, saying:

In conformity with our existing practice in
determining whether or not public conven-
ience and necessity require the granting of a
certificate to. operate, reasonable considera-
tion, among other pertinent matters, should be
given to available transportation service by
any other existing transportation agency op-
erating in the same territory, and to the effect
which the proposed service may have upon
any such existing transportation agency, the
-continued operation of which is important to
the community served by it.

It is important that this aspect of the matter
be considered in order to avoid economic waste as
well as to avoid destruetion of facilities essential
to communities which they serve.

II

The requirement that the applicant shall comply
with all the conditions smposed by State authort-
ties upon intrastate operations therein.

It is obvious that the operation of motor vehicles
on the highway is a matter of far greater local con-
cern than the operation of railroad trains on the
railroad’s own right of way, roadbed and rails.

The State owns the highway. It construets and
maintains it. It is used by a great number of
people and in a great variety of ways. It is essen-
tial to the public interest that it be kept orderly
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and safe; that it shall not be unduly injured by
heavy weights and over-use; that the use of it by
the general public shall not be unduly interfered
with by the size and speed of the vehicles of some
of the users; that the State shall receive proper
compensation from persons who use its highway
for profit and that such persons shall pay their
proper proportion of taxation to keep it up and.
for general purposes.

On the other hand, the railroad owns, constructs
and maintains the right of way, roadbed and rails
on which it operates. There is no other user of it.
If it is injured by improper or over-use, the rail-
road alone bears the consequences, and it is taxed
by the State.

It would follow, therefore, that in the case of
motor vehicles, operating for profit in interstate, as
well as those operating in intrastate commerce, the
local aspect of the service should be fairly recog-
nized and the general police power of the State
should, as far as possible, be unimpaired.

This view is upheld by the Commission in No.
18300, where, at page 744, it recognizes the pre-
dominantly local character of motor transporta-
tion, and at page 746 makes this the basis of its
conclusion that original jurisdiction in the admin-
istration of regulation over motor bus lines operat-
ing in interstate or foreign commerce as common
carriers over public highways should in the first
instance be vested in State regulatory bodies.

In addition, the State, as owner of the highway,
should have the right to exact reasonable compen-
sation for its use from those using it for profit.

The Supreme Court has recognized the differ-
ences above mentioned and, in a series of cases,
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has upheld a much larger exercise of State power,
in the case of traffic on the highway owned by the
State, than it possesses in respect to the regulation
of interstate carriers which do not use the State’s
highway.

For convenience a list of the cases is here in-
serted:

Kendrick v. Maryland, 235 U. S. 410.

Kane v. New Jersey, 242 U. S. 160.

Packard v. Banton, 264 U. S. 140.

Michigan Com. v. Duke, 266 U. S. 570.

Buck v. Kuykendall, 267 U. S. 307.

Bush v. Maloy, 267 U. S. 3117.

Frsost Trucking Co. v. Commsission, 271 G.
. 583.

Morris v. Duby, 274 U. S. 135.

Hess v. Pawlosks, 274 U. S. 352.

Clark v. Poor, 274 U. S. 554.

Interstate Busses v. Blodgett, 276 U. S. 245.

Sprout v. City of South Bend, 277 U. S. 163.

A precedent for subjecting interstate commerce,
to a certain extent, to the laws of a State will be
found in the Webb-Kenyon Act, which was en-
titled, ‘An Act divesting intoxicating liquors of
their interstate character in certain ecases,” and
in the Wilson Act, which preceded it.

See In re Rahrer,140 U. S. 545; Adams Ezpress
Company v. Kentucky, 238 U. S. 190; Clark Dis-
tilling Company v. Western Maryland Ry. Co., 242
U. S. 311; Seaboard Atr Line Ry. v. North Caro-
lina, 245 U. S. 298.

It seems that, under the principles established
by these cases, a way can be found to subject inter-
state motor vehicles on the highways to the same
exactions as to license fees and taxes, as well as to
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other provisions of State laws enacted in the exer-
cise of the State’s police powers, as apply to simi-
lar vehicles engaged within the State in intrastate
commerce.

It does not seem fair that a motor vehicle li-
censed in a single State should be permitted to
use for profit the highways of other States with-
out proper contribution to the construction and
upkeep of these highways,

For example, I personally know of a Florida
truck which makes weekly trips to Washington
with a load of oranges which are sold here upon
the streets. In its weekly journeys back and forth
it uses, in addition to the roads of Florida, in
which State it is licensed, the highways of Georgia,
South Carolina, North Carolina, Virginia and the
~ Distriet of Columbia. Similar vehicles licensed
and doing intrastate business in those several
States and in the Distriet pay a charge. Why
should not the interstate user for profit pay a
similar charge? '

The recommendation is therefore submitted that
proper regulation would require the applicant, to
whom a certificate of convenience and necessity
is granted by the Commission, to comply with all
the conditions in each State that are imposed by
the State on intrastate operations within its bor-
ders.

111

The requirement that proper accounts, tn forms
prescribed by the Commission, shall be kept and
reports pertodically made.

‘While I have not been able to follow the develop-
ments in these hearings closely or in detail, I un-
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derstand that a question has arisen as to whether
motor vehicles operating for profit on the State
highways make proper contribution, in the way of
taxes, towards their construction and maintenance.
Of course, this question cannot be determined by
comparing taxes paid by all users of the highway
with taxes paid by the railroads, for the question
is, not what all users of the highways pay, but how
much do the commereial users pay for its use in
comparison with what it costs the railroad for the
use of its right of way and roadbed?

Quoad the commercial users of the highway, the
taxes paid by the other highway users are prop-
erly classed with the taxes paid by the taxpayers
generally, for it is important to know how great
a contribution is made by the commerical users of
the highway, on the one hand, and, on the other,
how great the contribution of other taxpayers is
towards highway construction and maintenance.
Manifestly, this requires a knowledge of the ex-
tent of the use of the highway by the commereial
motor vehicles and a segregation of the taxes they
pay from those paid by other users of the high-
way. This knowledge can be derived only from
accounts which are not now open to the publie,
and the public is consequently at a disadvantage
in ascertaining the exact facts.

‘What their right of way, roadbed and rails costs
- .the railroads is accurately known. It costs them
the taxes they pay on it plus the expense’of its
maintenance and plus interest on the cost of con-
struction. With this aggregate the contribution
of the commercial users of the highway towards
its maintenance and construction should be com-
pared in order to justly distribute the tax burden.
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Such information can only be obtained by the pub-
lic generally from accounts properly kept and re-
ports periodically made to the Commission on
forms preseribed by it.

The propriety of such a requirement is upheld
by the Commission at page 747 of its report in No.
18300, in the following statement:

Provision should be made for the promul-
gation of a uniform system of accounts to be
used by motor-bus lines operating in inter-
state commerce and for the filing of such re-
ports as may be found necessary in the dis-
cretion of the Commission.

Iv

That adequate requirement be made to secure
just and reasonable rates, with provision for the
publication thereof and adherence thereto and
proper inhibition against undue and unjust dis-
crimination.

The principal reason which caused the adoption
of the policy of governmental regulation of rail-
roads was the prevention of rebates and undue and
unjust diseriminations. These cannot be wrong
if indulged in by the railroads and right if in-
dulged in by their competitors.

It must be borne in mind that the influence of
the latter upon the movement of traffic is so great
as to have caused this Commission to make, on its
own motion, two extended inquiries on the sub-
ject, one in 1926 and the other that in which hear-
ings are now being held.

It is important enough to have caused similar in-
vestigations by governmental authorities thorough-
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out the commereial world, even in those countries
in which the railroads are government-owned, as
notably in Switzerland, in New South Wales and
in the other provinces of Australasia.

The principle of equality in trade, with no un-
fair advantage to one user of transportation over
another, either hidden as in the case of rebates or
open as in the case of other forms of unjust dis-
crimination, is insisted upon by the government
as fundamental in the ease of the railroads. Should
that sound policy be abandoned in respect to the
immense volume of traffic carried now (and in the
future the volume may possibly be greater still)
by commercial motor vehicles operating on the
highways$ If it is not to be required of commer-
cial vehicles on the highway, how can it be justi-
fied as a proper requirement of the railroads?

And yet there is no difference of opinion as to
the soundness of the governmental policy forbid-
ding rebates and undue and unjust discrimina-
tions. In the case of the railroads this sound gov-
‘ernmental purpose is accomplished by the means
of the governmental control of rates and practices,
the requirement for their publication and that
when fixed they must be adhered to until lawfully
changed. The basis thus ereated and made publie
is used as a criterion to ascertain whether there
are unjust discriminations. 'What other basis can
be suggested for attaining the same ends in re-
spect to commerce by motor vehicles on the high-

way ¥
- If, then, the fundamental government purpose
of fairness in trade and equal opportunity for all
users of transportation is not to be abandoned,
what escape is there from the conclusion that the
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rates and practices of these important agencies of
transportation must be fixed and known and must
be faithfully adhered to?

As to motor bus lines, the Commission, at page
747 of its report in No. 18300, announced the fol-
lowing conclusion:

The law should require that the Interstate
fares and charges of motor bus lines be just,
reasonable, not unjustly disecriminatory, and

- not unduly preferential or unduly prejudicial.
Requirement should be made that tariffs be
filed and posted.

No question can be made as to the soundness of
the policy. The trouble arises out of the difficulty
of applying it to the unsystematized motor vehicle
commercial business, but, inasmuch as not thus to
apply it would involve a practical abandonment
of the governmental policy against rebates and
unjust diserimination, it is respectfully submitted
that a method must be found of making the ap-
plication. A large part of the traffic of the coun-
try cannot be allowed to move subject to rebates
and the granting of unjust discriminations, while
these are forbidden as fo the balance, for by such
a course the evil against which the conscience and
the purpose of the public is set, would not be eradi-
cated. .

If, instead of being eradicated, this evil is to be
permitted to continue and motor vehicles operat-
ing for profit on the highways are still to be al-
lowed to indulge in rebates and to make unjust
discriminations, the alternative is obvious: Re-
lieve the railroads of the restrictions which the
Government refuses to put on their competitors.
Give them the power of flexibility as to terms they
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can offer shippers which is possessed by their com-
petitors.

Outside of the wrong to the shipping public in-
volved in the giving of rebates and the handling
of traffic for some shippers on terms different
from and unjustly discriminatory as against oth-
ers, there is a serious wrong to the railroads in
allowing their competitors to take away their
traffic by underbidding their known and published
rates and by offering special and discriminatory
advantages to shippers. In a larger aspect, this
is a wrong to the general publie also, for it must
" manifestly result in impairing, and perhaps in de-
stroying, the transportation capacity of the rail-
roads, the continuance of which in adequate force
and vigor is essential to the public welfare. Other-
wise, the railroads, in respect to the attractions
they could offer to obtain business, would be tied,
while their competitors would be left free. It must
be remembered that the giant Gulliver, when
bound, could be conquered and destroyed by Lilli-
putians, and the competitors of the railroads are
by no means Lilliputians.

\4

Opportunity for rail carriers to engage tn com-
mercial transportation by motor vehicles on the
highways on equal terms with other commercial
motor vehicles and without discrimination against
them or in favor of other transportation agencies
in the same field.

Many of the rail carriers are of opinion that,
in order for them tfo participate fairly in trans-
portation, it will be necessary for them to operate,
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either directly or through a subsidiary or other-
wise, motor vehicles on the highways.

Attention has hereinbefore been invited to the
important part borne by the rail carriers in the
development of the country and in the creation of
the traffic now to be moved.

Another important transportation agency has
come into the field and is competing for and tak-
ing away a substantial part of this traffic. This is
because this new agency is furnishing a service
which is desired and found useful by the publie.
The result has been to raise serious problems as to
the continued ability of the rail carriers to furnish
adequate and efficient transportation if they are
‘excluded from this field. As competition with the
railroads by these new agencies is perfectly legiti-
mate, so likewise it should be legitimate for the
railroads to compete with them by offering to per-
form the transportation service in any way de-
sired by the traveling and shipping public. If the
public desires a pick-up and delivery service, the
railroads ought to be allowed to furnish it. If the
public desires a haul entirely or in part over the
highway, in containers or otherwise, the railroads
ought to be allowed to make it. This results not -
only from the equitable considerations.growing
out of their relation to the development of the
country and the creation of the traffiec, but also,
and perhaps more importantly, from the necessity,
in the public interest, of continuing the adequacy
and efficiency of rail transportation, which is es-
sential to the public welfare. With an object to
attain so important as this, there would seem to be
no possible justification for the policy of permit-
ting every one else to: establish or fo acquire by
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purchase a motor transportation service on the
highway, but w1thhold1ng this power from the rail-
roads.

The Commission has endorsed the soundness. of
‘this view in its report in No. 18300, page 745,
Where it embraces this among its conclusions:

Raﬂroads, whether steam or electrie, and
water carriers, subject to the Interstate Com-
merce Act, should be authorized to engage in
interstate commerce by motor vehicles on the
public highways. * * * To the extent that
a certificate of public convenience and neces-

- sity is an antecedent to the operation of other
common carrier motor vehicles, steam and
electric railroads, and water carriers, subject
to the Interstate Commerce Act, should be re-
quired to obtain a certificate of publie con-
venience and necessity in like manner.

This could be objected to only on the ground that
some public interest would be prejudiced by per-
mitting the railroad to enter this field—such as the
ultimate deprivation of the pub]ic of this new
transportation convenience growing out of its pos-
sible abandonment by the railroad when competi-
tion ‘of other motor vehicles shall have been de-
stroyed—but. this loses sight of the fact that the
railroads are strictly regulated and can be re-
quired to continue a service which they have once
undertaken and which is reasonably necessary.

In fact, the railroad operation of such a service
is much preferred by many of the users of high-
way transportation and is likely to be superior to
that offered by others, by reason of the greater
experience of the railroads in transportation, of
the training of their managers in organization, of
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their resources and responsibiilty, and of their
ability to quickly and successfully coordinate into
a single transportation service rail and motor
agencies.

In the opinion of many, the time for destructive
and wasteful competition has passed and the time
for cooperation and coordination has arrived.
This perhaps is one of the reasons which caused
the Commission to enter on the pending inquiry.
The object cannot be attained by destroying or
improperly hampering any useful form of trans-
portation. It must come from coordination, from
the ascertainment of the proper sphere of useful-
ness of these several agencies and in so systema-
tizing them that each will find its proper place
and do its appropriate work in coordination with
the others. The object of coordination will be
thwarted—not advanced—by excluding the rail-
roads from transportation service on the highway.

It must be noted that the Commission, in its re-
port in No. 18300, made the following finding:

There should be a definite coordination of
all existing transportation agencies -on land,
water, and air. The Nation’s transportation
machine must be kept at its highest efficiency
80 as to advance the prosperity of the country
and promote the happiness and welfare of its
citizens in peace and in order that it may be
prepared to respond as a tremendous factor
in the national defense in time of war.

This view is emphasized by the testimony of
Colonel Taylor in the pending hearing.

But there can be no coordination between order
and chaos—between a regulated system of trans-
portation and one without order or regulation.
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Coordination is essential in the public interest, but
to bring it about there must be regulation of both
factors to be coordinated—one cannot be rigidly
regulated and the other left free.

In view of the changes wrought by the new
forces brought into existence by the genius and
industry of man and operating on our industrial
and social life, it may well be that there must be
a broader conception of the sphere of usefulness
of the railroads and that they must not be merely
carriers by railroad, but become carriers by any
agency in the whole field of transportation—in
other words; must cease to be merely railroad com-
panies and become transportation companies in
the larger sense. In this view, it must be observed
that in advocating a proper system of regulation
for motor vehicles operating for hire on the high-
ways, they are in effect advocating regulation of
themselves, for many of them have already entered
this field and many more, and perhaps all, will
doubtless do so—at least, they are asking the op-
portunity.

VI

The effect of regulation on the level of transpor-
tation rales.

The contention is frequently made that the effect
of regulation will be to increase transportation
cost to the public; that it will result in increase of
rates.

No certain or confident prediction can be made
as to the effect of regulation on individual rates.
It can, however, be stated with assurance that un-
der a proper system of governmental regulation
no rate that ts not too low will be advanced. How-
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ever it may appeal to the selfish interest of some
individual shipper, it is obviously not to the in-
terest of the public that a rate which is too low
should be continued, for the public must pay for it
in some other way.

On the other hand, I believe it can be safely an-
ticipated that the cost to the public of transporta-
tion, as contra-distinguished from the individual
rate, will not be increased by regulation. Ob-
viously, under regulation, rates will not be made
too high. If the rates of the motor vehicles are
too low to afford a fair compensation for the serv-
ice, the carriers by motor vehicle on the highway
will not be in a position to bear their fair share in
the cost of the highway and the deficit must be
borne by the public generally in the shape of taxa-
tion; and thus the cost of the transportation is not
only the applicable rate but the rate paid by the
user plus the expense to the taxpaying public of
providing and maintaining the highway which is
a part of the transportation service. Moreover,
if the rates are low enough to attract a substantial
part of the traffic away from the railroads, the
railroads must either cease to furnish an adequate
and efficient service or incredse’their rates on the
traffic that remains. ‘ S

In the latter event, the cost of the highway serv-
ice which is too low is not only the rate paid by the
user but, in addition thereto, the increlse of cost
to the nonuser of the highway service arising out
of the increased amount which he has to pay the
railroad on his traffiec. This would be a transfer
of a burden from the shoulders of the user, where
it belongs, to the shoulders of the nonuser, where
it cannot justly or fairly rest.,
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In the former event, namely, where the result is
inadequate and inefficient railroad service, the cost
of the service over the highway would be not only
the inadequate rate which is paid by the user but,
in addition thereto, the cost to the public of in-
adequate and inefficient rail service, which would
likewise be the shift of a burden from the shoul-
ders of the user, where it properly belongs, to the
nonusers composing the ‘general public, where it
does not belong.

Unnecessary and wasteful competition in {rans-
portation always results in added cost to the pub-
lic.

How great the cost is to the public of inadequate
and 'inefficient transportation, is indicated by the
following statement taken from testimony given
before this Commission by President, then Secre-
tary Hoover, in a case where the inadequacy of
transportation grew out of the car shortages of
1922:

For the past five years we have had no con-
sequential expansion to our railway transpor-
tation machine. With but one interval of nine
months in 1918 and 1919, we had a car short-
age thoughout the whole of the years 1916,
1917, 1918, 1919 and 1920. The shortage rose
'to as high as 160,000 cars, with a correspond-

- ing shortage in motive power. We paid tre-
mendous sums in commercial losses and un-
employment in consequence.

* * L} »

I wish to emphasize that unless we can have
an immediate resumption of construction and
equipment, our commercial community will
pay treble the cost of the whole of them tn

" their losses of a single season.

The very moment that we reach anything
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like normal business, we shall see a repetition
of car shortages, followed by an increase in
the cost of coal to the consumer from one to
three dollars a ton; we shall again see
premiums of 20 cents a bushel for the use of
cars for moving grain; we shall in fact see a
shortage of commodities to the consumer; and
we shall see gluts upon the hands of the pro-
ducers. We shall see factories filled with or-
ders again closed for lack of cars; we shall
see large intermittency in employment; and
we shall see the usual profiteering in com-
modities due to a stricture between the pro-
ducer and consumer.

There would be no difficulty whatever, by
basing such losses on the experience we have
already had, to calculate a loss to the Ameri-
can people of a billion dollars for each one of
these periodic transportation shortages.

This is the estimate, placed on the value of ade-
quate and efficient transportation service and on
the losses that would follow the lack of it, by an
eminent and intelligent student and observer of
the problem.

It by no means follows that a low rate means a
low transportation cost. It may very well be that
a rate that is too low will involve a very high
transportation cost; and, if the volume of traffic
moving on the inadequate rate is sufficiently large,
the cost will be destructive. .

Views oF MR. Rarpx BUupp

"Mr. Budd, President of the Great Northern
Railway, made an address before the Des Moines
Chamber of Commerce on January 7th on the sub-
ject of “The changing transportation situation.”
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From this address I take the liberty of quoting
the following condensation of some of his impor-
tant statements, made by the Traffic World:

Many things have happened which, while
representing progress, are affecting and will
continue to affect the traffic of the railways.

Railway executives know that transporta-

~ tion by water, highway, pipe line, and air will
continue to develop, each in its economie
sphere, as a matter of normal progress.

Regulation is absolutely necessary for the
railways, and it is likewise necessary for other
public transportation agencies.

Proper regulation will tend to strengthen
rather than to weaken the development of
other transportation agencies.

It is a mistake, however, to believe that
regulation of the competitors of the railways

" will solve the problems of the railways.

Other forms of transportation should be so
operated as to give the public the benefit of
their potentialities, but the publie should un-
derstand the basic proposition that such traf-
fic as is left to be handled by the railways must
bear the burden of operating and maintain-
ing them so long as they remain in private
ownership.

Railways should be permitted to operate
ships, busses, and trueks in an effort to coordi-
nate all forms of publie transportation for the
sake of improved service efficiency and avoid-
ance of waste.

' The interest of the public, in respect to trans-
portation, lies in system and order, not in disor-
ganization and chaos.

How to introduce this order into the field cov-
ered by these new agencies of transportation by
proper regulation presents difficult problems, but
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these difficulties are not insuperable and must be
overcome. A well ordered and coordinated trans-
portation system is essential to the public welfare.
That cannot exist with an essential part of it
strietly regulated and another important agency
in the same field left unregulated. Steps now
taken may, in the light of experience, have to be
retraced. Steps in advance of anything now done
may have to be taken hereafter. It is hardly to
be expected that human intelligence is adequate to
the task of measuring the problems accurately and
completely at once and of striking off at a single
stroke a perfect system of regulation. This was
not done with the railroads. The system of regu-
lation applied to them was a matter of evolution.
It must be a matter of evolution also in respect to
these new transportation agencies. It is hoped
that the Commisison will conclude that the time
has now arrived for it to recommend as long a
step forward as is consistent with its satisfied
judgment.

In taking this step, it must be borne in mind
that the commercial methods of the railroads are
made rigid by regulation, while the methods of
their competitors are entirely flexible. The com-
ing of these new transportation agencies has revo-
lutionized transportation and has altered the con-
ditions under which the existing system of regula-
tion was adopted. The time has come for careful
study of the legal restrictions upon the'railroads
with a view of giving.them proper elasticity in
dealing with the transportation requirements of
the public and in meeting the competitive condi-
tions which now confront them. Testimony here
given indicates that some flexibility is desired by
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the shipping public. Careful consideration should
therefore be given to the recommendations of traf-
fic officers advocating the loosening up of regula-
tion on the railroads in some substantial respects
and giving .to them greater opportunity to meet
quickly changes in economic and commereial con-
-ditions. -

It will be observed that all the suggestions herein
made in respect to the regulation of motor vehicles
on the highways engaged in interstate commerce
have already been approved as to motor buses, by
this Commission in No. 18300, except -the sugges-
tion relating to the imposition on interstate motor
-vehicles of the requirements imposed by the State
on motor vehicles operating intrastate on its high-
ways. -

It is respectfully submitted that the reasons for
including motor trucks in the scheme of regula-
tion and for subjecting interstate motor vehicles
to the requirements of each State, whose highways
it uses, to the extent here suggested, are entirely
sound and are conclusive.

There is much involved in this hearing. Cir-
cumstances have placed on me the responsibility
of speaking for a great cause.

In urging the preservation of the adequacy and-
efficiency of rail transportation in proper coordi-
nation with other useful agencies in the same field,
I speak for that large number of thrifty Ameri-
cans who, either directly or through savings banks
and insurance companies or their general interest
in the soundness, safety and stability of our finan-
cial structure, have a deep concern respecting the
fundamental industry of rail transportation; for
the vast body of producers whose energy and in-
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dustry supply the needs of mankind and whose
welfare is dependent on adequate and efficient
means of the distribution of the products of their
labor; for the consumers of the world, who, in a
land of plenty, would perish if they could not rely,
through means of adequate distribution, on access
to the resources and supply created by the in-
dustry of their fellow men; for the entire body of
American citizens, who have a vital interest in the
adequacy and coordination of the forces which
have created and now support the foundation of
their social order.

‘I am authorized to state that Mr. Pelley, Presi-
dent of the New York, New Haven & Hartford
Railroad, wishes the testimony given by him in
this proceeding modified so as to be in accord with
the statements here presented.
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PROBLEMS OF RAIL-HIGHWAY
TRANSPORTATION

C. S. DuNcax
Economist, Association of Ratlway Ezxecutives

I
INTRODUCTION

The discussion that follows is based upon evi-
dence presented to the Interstate Commerce Com-
mission at its hearings held in important trade
centers throughout the country.from November
17, 1930, to March 17, 1931, on I. C. C. Docket
23400—Motor Vehicle Coordination.

Rail carriers were made respondents in this case
and highway operators as well as other interested
parties were invited to contribute to the discussion.
The preponderance of the evidence was offered by
railroads, although at certain bearings bus opera-
tors, truck operators, shippers, state regulatory
bodies and others gave testimony.

The endeavor in this discussion has been to set
forth the chief problems connected with the rela-
tionship of rail and highway transportation as pre-
sented in the evidence, togetber with the activities
that have been undertaken and the suggestions
that have been offered to find a proper solution for
them. ' :

IT
PRESENT SITUATION: RAILROADS

Extensive evidence was offered by railroad re-
spondents with respect to (a) passenger {traffic,
(b) freight traffic, (¢) capital expenditures, (d)
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surplus equipment, (e) depleted revenues and (f)
the existing threat to rail transportation service.

Passenger Traffic. The Commissioner in charge
of the hearing, in his opening statement, pointed
to the decline in railroad passenger revenues of
$414,000,000 in 1929 as compared with 1920. The
evidence of railroad witnesses corroborated this
decline in revenues and added thereto the further
decline in 1930. It was shown that passenger rev-
enue losses had been sustained from around 30 per
cent on up to 100 per cent on certain short lines,
paralleled from end to end by improved highways,
wherg all passenger service had been abandoned.
Losses had been suffered in varying degrees, de-
pending upon different conditions, in all parts of
the country. It was a nation-wide experience.

It was further pointed out to the Commission
that local train service had been abandoned to a
considerable extent, resulting in a material decline
in train mileage, but that, owing to the difficulty -
of abandoning rail service, due both to the neces-
sities for carrying mail and express and to the
demands by the local communities for a eontinua-
tion of the service, many local trains were being
 run at aloss. In a number of instahces the figures
demonstrated that the passenger revenues on cer-
tain local trains were not sufficient to pay: the
wages of the train crews.

As to the longer haul Pullman rail serv1ce, the
situation, according to evidence offered, was dif-
ferent. Generally speaking, Pullman travel held
up fairly well throughout the ten-year period end-
ing with 1929, although it too had suffered a de-
cline as a result of the business depression in 1930
and 1931. Tt seemed apparent, however, that the
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chief loss was in local service other than ecommu-
tation service, which, like the Pullman service, had
held up fairly well.

It was testified that this loss in passenger rev-
enue was due to motor transportation on the high-
way. There was general agreement that the chief
source of loss was due to the private passenger
automobile; some estimates allocating 75 or 80
per cent of the loss to this factor. There was some
disagreement in the testimony as to the effect of
motor bus transportation upon the diversion of
passenger traffic. Some witnesses took the pos1—
tion 'that motor buses: were ‘directly and eom-
pletely competitive with rails, others that the
buses ‘were competltlve only to a certain’ exterit,
while still others claimed that the motor buses de-
veloped their own traffic or competed with the
private .automobile. . ‘One ecarrier, from its spe-
cial investigation, declared that its loss in-1929 di-
rectly attributable to the motor buses was about
two million dollars in revenue.

There was general agreement therefore, that
most substantial losses’in passenger revenues are
being suffered by the ‘railroads due to hlghway
transportatlon in'some form. All agreed that the
losses “have been progressively greater year by
year. Somewhat similar Iosses Were testified to
also as to mail and ‘express.

Freight Traffic. Evidence presented demon-
strated a strlkmgly rapid decline in the rate of
inerease of freight traffic as compared ‘to the in-
crease in general productmn and business of the
country. 'While it was not contended that the total
decline in rate of increase in frelght traffic was due
to new competition, it was held that a very large
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part had resulted from such competition. The
new competition was not only in the form of motor
trucks on the highways but also the waterways and
pipe lines. There was general agreement, as to
motor trucks, that they had made serious inroads
into the field of railroad freight traffic which had
been nurtured and developed by rail transpor-
tation.

The chief loss in freight traffic is'centered in
less than carload freight. Witnesses pointed out
that Class I steam railroads handled 89,901,495
tons of less than carload freight in 1920. It had
decreased by 1926 to 68,224,846 tons, or 24.11 per
cent. In this period, of course, had occurred the
change in statistical reports by the Interstate Com-
merce Commission. From 1926 on, however, there
had been a continued decline as follows:

- Year No. of tons carried
1927 65,838,043
1928 63 260 249
1929 62, 429 601

It was felt that these figures did not fairly rep-
resent the actual decrease in freight traﬂic, due to
the fact that freight formerly sthped in carload
lots was being shipped in less than carload lots
during these years on account of the prompt and
regular service and the merchandising policy of
hand-to-mouth buying.

There was evidence, however, in all parts of the
country to the same effect, that L c. L freight was
being diverted, to a serious extent, from rails to
highways; that there was a progressive loss in this
frelght and that local freight train service was be-
ing discontinued where possible, although many
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local freight trains, like local passenger trains,
were still being operated at a loss.

There was striking testimony also as to the
diversion of carload traffic to the highways. En-
trance into the field of carload traffic became par-
ticularly noticeable, according to railroad wit-
nesses, in 1928 and has become .increasingly
important,since that time. The operation here
was attributed to the further development of hard-
surface highways and to the improvement in the
truck, particularly with respect to pneumatie tires.
Some trucks are operated with frailers and even
trains of trucks have made their appearance with
greater and greater frequency.

In this connection, the question of length of haul
by truck was raised, numberless instances were
given of relatively long hauls, 500 miles being not
uncommon and 1200 the extreme. Witnesses ex-
perienced in fruck operation testified that, on
traffic adaptable to road haul, economic operation
can now be had up to 250 or 300 miles.

As the matter was developed in the earlier hear-
ing in 1926, it appeared that the character of traffic
adaptable to truck haul was limited. In this hear-
ing, however, testimony indicated that while truck
operators sought high-grade traffic readily adapted
to transportation by truck, the kinds of traffic han-
dled by this form of transportation have been
greatly increased during the past few years. - The
hauling of livestock, noted in the earlier hearing,
" has meanwhile greatly increased in amount and in
length of haul. Fruit and vegetables also are being
inereasingly handled by truck. During the past
two years trucks have entered the field of cotton
- transportation, having hauled during the past sea-
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son some one million bales to the gulf ports. As
one witness expressed it, trucks now haul all kinds
of traffic from butter to brick.

Capital Expenditures. Testimony was offered
as to the great expenditures made by rail carriers
for additions and betterments in order to increase
their service to the public. Railroads in all parts
of the country have made these expenditures and
the resulting improvement in service has met with
the approbation of shippers. These expenditures
have been made in the face of the diversion of
traffic'to the highways.

Surplus Equipment. Attention was ealled to the
excess or surplus equipment of rail lines, repre-
sented by idle cars and locomotives in white lead,
as well as by local stations and freight depots for
which there is now no use. One of the most strik-
ing features of the testimony offered by rail wit-
nesses was in respect to the closing of local stations.

Depleted Revenues. Evidence showed that even
during the prosperous years the railroad revenues
had not increased proportionately to the increase
in capital expenditures and that at no time had the
railroads as'a whole realized the fair return con-
templated by law. It was also' made clear that,
due to the character of railroad business, with its
large proportion of fixed capital, the diversion of
traffic accentuated by business recession had a
cumulative and disastrous effect upon net revenue.
There was likewise the additional drain on rev-
enues due to the required operation of unremuner-
ative local passenger and freight service. Mean-
while taxes were constantly increasing. A part of
these taxes were allocated, through the general tax
fund, to the eonstruetion and maintenance of the
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highways over which their competitors were oper-
ating. There is also a serious drain upon rail car-
riers’ funds for railroad-highway ecrossing pro-
tection and elimination, thus increasing for rail-
roads not only capital expenditures but also tax-
able property, with little or no return thereon, and
yet with safety protection to competitive highway
operations.

Threat to Service. Witnesses called attention to
the combined effect of all these factors upon rail
service to the public. They were of the opinion
that the railroads would not be able for long to
maintain the high quality of rail service that had
been given the shippers and which the public was
demanding, unless an adequate remedy was found
for the existing situation.

IIT
PreSENT SITUATION: HIGHWAYS

Evidence introduced by witnesses included in-
formation with respect to the development of im-
proved highways and of traffic over the hlghways,
both of passengers and of freight.

1. Highway Improvement and Cost. It was
pointed out that the total certified mileage of high-
ways in the United States was 3,016,281 miles. Of
this amount, 315,000 miles were included in the
state highway system, leaving to county and local
roads 2,701,281 miles. The total mileage surfaced
at the end of 1929 was 660,000 miles, of which 210,-
000 miles were comprised in state highways and
450,000 miles in local roads. The total mileage sur-
faced in 1929, including resurfacing and recon-
struction, was 50,000 miles. The total expenditures
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for the year were $1,500,000,000. The annual Fed-
eral authorization for the Federal-State highway
system in 1930 was $125,000,000, the same amount
to be available for the years 1931, 1932 and 1933.
The total mileage completed with Federal aid at
the end of 1929 was 78,096 miles, out of a total
mileage ‘‘approved’ by the Government of 188,-
857 miles. Capital expenditures 1915 to 1929, in-
clusive, on state highway systems have amounted
to $4,005,444,928. Total Federal funds paid to
states 1921 to 1929, inclusive, equal $719,582,994.

2. Highways Paralleling Railroads. These im-
proved highways, for the most part, parallel the
trunk rail lines. Map after map placed in evi-
dence by railroad witnesses showed graphically
rail lines and improved highways almost side by
side, although in most instances the highway sys-
tem did not serve all the smaller towns served by
railroads. The basis for direct competition be-
tween rails and roads with respect to all important
trade centers, however, was evident.

3. Motor Vehicle Registration. TFigures with
respect to annual registration of motor vehicles
were likewise presented by railway witnesses in all
parts of the country. These figures demonstrated
the rapid increase in the number of private auto-
mobiles, of buses and of trucks. The number of
passenger automobiles registered in 1929 was 23,-
121,589, of which 92,500 were buses. There were
also registered in 1929 a total of 3,379,854 motor
trucks. :

4. Bus and Truck Operation. Revenue passen-
ger miles of motor buses in 1929 between cities
were estimated at 6,797,000,000 and the number of
passengers carried between cities 422,000,000. It
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was also pointed out that 78 steam railroads were
operating 2,389 buses.

Comparable figures were not available for the
motor truck, either as to ton mileage or as to the
number of tons handled. Information with respect
to individual carriers located in different parts of
the country demonstrated beyond a doubt the im-
portance of truck competition with the railroads.
For example, one carrier, from special investiga-
tion, was able to determine specifically a loss in
freight revenues to the trucks of more than $6,500,-
000 for 1930.

5. Local and National Competition. Testimony
with respect to improved highways was given by
witnesses in all parts of the country. The same
story was repeated as to the increase in number of
competitors on these improved highways. Similar
competitive conditions are nation-wide, varying in
intensity as local situations offered an opportunity
for highway transportation, as to either the char-
acter of the traffic or the density of the traffie, or
the distance between trade centers.

It was apparent from the evidence offered that
motor bus competition, while sometimes local in
character, extended to long distance travel and
even to transcontinental movements. Intensity of
competition has increased with the density of traf-
fic available where serviceable highways have been
built. It was shown that a net-work of highway
bus operation, extending throughout the country,
is now a fact.

. 6. Selective Truck Service. Railway witnesses
from all parts of the country testified to the fact
that motor truck operators sought out the traffic
~ most adaptable to their service, not only merchan-
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dise but compact, heavy freight of high value, and
either refused or did not solicit lower grade traffic
of less value, and therefore less remunerative, for
transportation service.

7. Motor Vehicle Opera,tmg Costs. Very little
evidence was presented in these hearings with re-
spect to the costs of operation over the highway,
either by motor bus or motor truck.

The testimony that was given indicated a varia-
tion in cost of operating the motor bus per mile
from 20 to 32 or 35 cents. This cost of operation
varied in different parts of the country and under
different circumstances, such as the character of
the highway a.nd the taxes imposed by various
states.

The figure for cost of operating a motor truck
per mile seemed to be about 25 cents. There was
great variation in this regard, due to the same con-
ditions affecting cost of bus operation.

It was frequently stated that many operators,
both of buses and trucks, were incapable of keep-
ing .accurate accounts and failed to give any or
adequate consideration to depreciation. Instal-
ment buying of new and used equipment at a low
initial payment was frequently cited.

IV
CAUSES OF DIVERSION OF TRAFFIC

1. Service and Rates. Inquiry was repeatedly
made of railway witnesses as to the cause of the
diversion of traffic from railroads to roads. In
general, the reply to this inquiry was the same,
namely, service and rates.

2. Buses. This reply differed somewhat for
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motor bus from that applying to motor truck. As
to passenger traffie, it was suggested—

(a) that the public had become automobile
minded ;

(b). that the motor bus was in reality a com-
munity, passenger automobile car;

(e) that'there was greater personal contact
between the motor bus operator and passen-
gers than could be had between operators and -
passengers in rail service;

(d) that passengers could see both the road
ahead and the country through which they
were being carried ;

(e) that there was greater frequency of
service, and, therefore, increased convenience
by motor bus ;

(f) that the motor bus stopped more fre-
quently and carried the passenger to a more
convenient point at destination; and

(g) that on the whole the rates were suffi-
ciently lower than rail rates to. appeal to an
economic class who felt that they could not af-
ford rail service.

3. Trucks. As to diversion of freight traffic to
motor trucks:

(a) The consensus of opinion seemed to be
that service and rates were about equally ef-
fective in securing a diversion of traffic to the
highways.

(b) Numerous instances were cited of
quicker, more convenient over-night service
from store door to store door.

(e¢) The traffic unit for the motor truck, it
was pointed out, was also much smaller and
the service far more flexible than on the rails.

(d) As to rates, it appeared that within a
radius of fifty to seventy-five miles the charges
were lower by motor truck than via rail, when
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hauls at origin and destination were included,
and largely because of rail-terminal expenses.
As the haul extended beyond such radius, the
lower cost of operation by rail became more
and more evident. There are many exceptions
here, however, in those cases where speedier
and more convenient service by truck secured
the traffic at higher than rail rates. '

Special and extra-transportation service by
motor trucks was also cited, such as emergency .
operations and the merchandising operations by
the motor truck driver. There was the fact, too,
that commodities having been loaded on the truck
at the farm, orchard or off-line plant, were not
willingly unloaded at the freight station if the
truck could continue the service to destination.
The buying and selling of commodities hauled in
a truck, usually by the owner-operator, was fre-
quently cited.

Evidence indicated a great lack of stability as
to rates, both by motor bus and by motor truck.
Even common carrier motor buses in intrastate
operation and under state regulation seemed to
find it necessary, due to keen competitive condi-
tions, to adjust rates quickly, either with or with-
out the consent of regulating bodies. Unregulated
interstate operation of motor buses showed fares
changed to meet highway or highway-and-rail
competition. Bus rates, on the whole, were below
rail rates for day-coaches.

No definite information ‘was made available as
to rate levels charged by motor trucks. This was
due to the fact that the controlling factor was the
contract and owner-operated truckman. Where
common carrier motor trucks were regulated, the
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stipulated just and reasonable rate was usually
the station-to-station rail rate on the first four
classes of freight. ,

A particularly disturbing faetor in motor truck
operation was the appearance of otherwise unem-
ployed trucks, due to the business depression,
seeking some employment on the highways. These
trucks had been released from operation on the
farm, in lumber industry, paper industry and else-
where. The ‘“unemployed truck’’ was cited par-
ticularly in the southwest and southeast. These
inexperienced truckmen, it was said, were making
any rate necessary to get the traffic.

v
COMPETITION AND COORDINATION

Although held under the caption ‘‘Coordination
of Motor Transportation,”” the most important
question raised in the course of the hearings had
to do with competition.

- Competition in transportation means a duplica-
tion of facilities and service. Competitors seek the
same business. Competing transportation agencies
seek the same traffic. Rails and roads are in com-
petition. The information developed in the hear-
ings, showing the trend of traffic from railroads to
highways, is the obvious explanation of the fact
that competition is the most important question in-
volved.

- Coordination must evidently be distinguished
from competition. It implies harmony of action
- rather than a competitive struggle for the same
business. It involves the utilization of different
facilities in performing the same transportation
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service without duplication. The use of motor
vehicles in trade centers, both at origin and desti-
nation, for service not performed by rail earriers,
the use of motor vehicles as feeders to rail lines
and the use of motor vehicles in substitution for
rail service all lie within the field of coordination.
It involves also through routes and joint rates.
Entirely different problems arise, however, in
connection with competition from those involved
in coordination. Both sets of problems have been
presented to the Commission by witnesses.

VI
ProBrLEMS OF COMPETITION

The progressive loss of traffic, both passenger
and freight, brought to the forefront the competi-
tion with railroads that had developed upon the
highways of the country. The growth of highway
competition, with consequent diversion of traffic,
while continuous, has not been a steady growth.
A highway paralleling a rail line becomes an ap-
proved project for hard-surfacing. As this im-
provement is earried on, it may happen that the
parallel rail line handles the materials for grading
and surfacing. When this parallel highway, how-
ever, is completed through from one trade center
to another, the impact of the new competitive
force upon it is almost instantly felt by the paral-
leled rail line.

The competing facilities on the improved high-
ways have taken the form of

(a) The traveler’s own facility, i e., the
private passenger automobile;
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(b) The bus or so-called community pas-
- senger automobile; and '
{e) The truck, varying in size and capacity,
often with trailers and sometimes constitut-
ing a highway train.

These ecompeting highway facilities are of dif-
ferent types of operation. There are common car-
riers, both buses and trucks, operating over a fixed
route and between fixed termini and holding them-
selves out to the public as common carrier trans-
portation agencies. In some states there are cer-
tificated trucks operating for hire on irregular
routes, without fixed termini, or even with the
privilege of operating anywhere for hire. There
are school buses for hauling school children to the
centralized rural schools; there are taxicabs; there
are charter buses; there are so-called contract car-
riers, hauling under definite contract for one or
more shippers; and there are owner-operated
trucks. All of these highway facilities, under
whatever type of operation, enter the picture of
competition with rail earriers.

It is reported that in 1929 there were 92,500
motor buses in the United States, classified as
follows: : '

Common carrier ... - 46,000
School ... - 42,000
Sight-séeing ... : 2,350
Private and miscellaneous ... 2,150.
Common carriers buses are grouped as
Intercity but intrastate ... .i.e. 217,250
City ' - 12,750
Interstate 6,000

Of the 3,379,854 motor trucks registered in 1929,
it is estimated that about five per cent are common
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carrier trucks, fifteen per cent contract carriers
and eighty per cent owner-operated trucks. The
operations, however, of the common carrier and
contract carrier trucks are far more extensive per
unit than the owner-operated trucks. The last
class consists of the great multitude of small
trucks operated as plant, farm or store facilities.

These competitive highway facilities are op-
erated under different types of control. There
are highway transportation companies with char-
- ters for the specific purpose of carrying on high-
way transportation service. This applies both to
motor buses and motor trucks and such facilities
are generally operated as fleets.

It is reported that 78 steam railroads were op-
erating 2,389 buses in 1929 and that 55 railroads
were operating 5,900 trucks, exclusive of the 9,759
trucks operated by the Railway Express Agency.
Practically all such railroad operation is carried
on through subsidiaries owned and controlled by
railroad companies. Some rail carriers have a
financial interest less than control in independent
highway transportation companies. The respon-
dent rail earriers reported an investment of more
than $40,000,000 in highway operations as of 1929.

There are a great many trucks operated under
individual ownership and some buses are still so
operated, although the decided trend for some
years has been toward fleet bus operation.

Certain large distributing companies, such as
chain stores, publishing companies and others,
lease or rent the truck facilities for handling their
commodities. This relationship may mean that
the truck operation is under a single contract, the
trucker devoting all his time and truck capacity
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to one service. Sometimes a trucker under a single
contract may seek and secure a return load at such
rates as will secure for him the traffic.

These highway facilities, one and all, of what-
ever type, in whatever kind of service and under
whatever control are competing to a greater or
less degree with rail carriers. This is true for all
parts of the country. Again, it is a nation-wide
situation. There is competition even in highway
operations through railroad subsidiaries.

The important specific problems raised by this
competitive situation are:

1. Rates. Relative rates are of equal or of greater
importance than relative service in most of the
competitive situations between highway and rail
transportation. In competing bus operation the
rail carriers have found, according to testimony
of witnesses, that rates are generally lower than
rail rates, particularly on the longer hauls, that
these rates are unstable in that they are imme-
diately modified by competitive conditions, espe-
cially where unregulated in interstate commerce
but also in intrastate operations. For example, a
regulating body has found that a just and reason-
able bus rate between St. Louis and Kansas City
is $7.50 while actual rates as published on bulletin
boards by bus companies have been made as low
as $2.00.

It was made clear that common ecarrier bus
service under state regulation is facing the same
kind of rate cutting competition from unregulated
highway operation as are the railroads facing
from all kinds of highway bus operation.

Rate competition with respect to highway
trucks represents a far worse situation than do
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the buses. It is not unusual for common carrier
trucks, under regulation of state commissions with
power to determine just and reasonable rates, to
have imposed upon them by such regulatory body
station-to-station rail rates for Classes 1 to 4, in-
clusive. These common carrier trucks, however,
meet unregulated competition on the highway
from contract carriers and owner-operated trucks.
Not only do these contract carriers and owner-
operated trucks cut rates to the point where they
get the traffic on the haul from point of origin to
point of destination but, as the evidence shows,
seek a return haul at rates that are merely nomi-
nal. Such a situation has rendered the rate struc-
ture chaotic.

The rail carriers, however, not only face the un-
regulated and chaotic competition of the contract
and owner-operated trucks which the common
carrier trucks also face, but face, in addition, the
rate competition from ecommon carrier trucks who
perform for the rail rate a pick-up and store-door
delivery service. There are also the situations-
where common carrier trucks by crossing state
lines present themselves as interstate commerce
carriers and beyond the jurisdiction of state regu-
latory bodies. ‘

Insufficient evidence has been presented to as-
certain whether the rates by highway in competi-
tion with rail rates are compensatory. The con-
sensus of opinion seemed to indicate that by and
large they were not compensatory generally, either
to buses or to trucks.

The problem, therefore, facmg rail carriers is
what can be done by them under the provisions
of regulation covering their operations to meet the
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rate competition on the highway with respect both
to passenger and freight traffic.

2. Schedules. The bus and the truck are rela—)
tively small transportation units operated by one 4
or two men. It is, therefore, evidently pos'sible j
for more frequent service on the highway than is
poss1b1e by railroad even where electric gasoline’
engines are used. As a matter of fact, bus and *,
truck schedules are more frequent.and are more f
readlly adjustable than are train schedules. This
is an important element in competition for pas- ;
senger and freight traffic between these two j
agencies.

A very important element in competition for
freight traffic between trucks and railroads is the
over-night service generally offered by the truck.
It has been stated that a greater amount of service
throughout the country is carried on at night by
the truck than is carried on in the daytime. Op-
erations are begun by the truck throughout the
afternoon and until late at night.

Here comes also the flexibility of bus and truck
operation. By the very nature of its plant the
railroads are bound to a transportation service
between fixed termini. Over this route schedules,
of course, can be adjusted in accordance with pub-
lic demands to a very considerable extent. Bus
and truck operation, however, can readily be di-
verted here and there as convenience, necessity or
public demand may indicate and thus, with readily
adjustable time schedules, create a complicated
competitive situation.

3. Length of Service Hours. While the rail-
roads operate under the Hours of Service Act,
their competitors on the highway have no such
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limitations. -At any time of the day or of the
night they are free to offer their services to ship-
pers. It is true, however, that where there have
developed freight depots in established fruck
service, there is some limit to the hours of service
to shippers. In far the greater part of such op-
eration, no such facilities are used and the truck
operator and particularly the owner-operator is
quite free to serve when and where he will.

Rail carriers, on the other hand, usually close
their freight stations around four-thirty and open
their freight stations around eight o’clock in the
morning. Frequently a shipper to have his freight
loaded the same day must deliver it to the rail
freight station by three-thirty at the latest and at
destination the consignee can not secure his freight
before the freight house is opened in the morning.

Here is another important element in competi-
tion.

4. Wages. Compensation to employes consti-
tutes more than fifty per cent of the operating
expenses of the rail carriers. The wages paid to
railroad employes, formerly determined by the
Railroad Labor Board, have, since 1926, been mat-
ters of arbitration under the Railroad Labor Act.

Attention was called during the hearings to the
difference in wages paid to railroad employes and
to bus and truck operators. One witness testified
that bus operators were paid no more than rail-
road porters, or at the rate of $4.00 per day. Spe-
cific figures were furnished by request of the Ex-
aminer for wages to rail employes and to bus
drivers on the comparable service by one railroad
engaged in both enterprises. These figures showed
an average compensation per hour for engineers
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of $1.88, for firemen $1.43, for conductors $1.51, for
baggagemen $1.15 and for brakemeén $1.08, while
the amount paid bus-drivers per hour during the
same period was 72 cents. -

This, too, is an element in the competitive situa-
tion.

5. Bustness Changes. Attention was directed by
witnesses to changing business practices and es-
pecially. with respect to distribution. These
changes include the widening radius of jobbing
markets, the direet distribution by manufacturers
to retail stores and the generally inc¢reasing prac-
‘tice of wholesalers and retailers to buy in small
amounts but more frequently than formerly, thus
holding inventories at a low level. All of these
changes in practices have affected the demand for
transportation service.

As a result of these business changes, motor
trucks have been handling a greater and greater
proportion of merchandise freight from jobbing
centers.to a widening circle of retailers. As the
radius of truck distribution has increased, and as
the jobbing markets have overlapped, more rail-
roads have been included within a single jobbing
market. Some small jobbing centers have, there-
fore, suffered disastrously in this new competition,
with consequent loss of traffic to rail carriers into
these trade centers. These changing conditions
have been particularly striking in the Middle
West and Southwest.

The direct effect upon rail carriers has been in
the loss of merchandise traffic to jobbing centers
and to retailers out of these jobbing centers. Local
freight service has been particularly affected.

While it was contended that this new transpor-
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tation service had developed a new demand for
such commodities as fresh fruits and vegetables,
with a consequent increase in the rail transporta-
tion of such products from distant origins to job-
bing centers, the evidence indicates clearly that
where points of origin are within trucking dis-
tance this business is rapidly passing to the trucks.

6. Kinds of Commodities. It appears that for-
merly railroad traffic men felt that truck competi-
tion was narrowly limited to certain types of mer-
chandise. Evidence presented in these hearings,
however, indicated beyond a doubt that trucks
were soliciting more and more kinds of commodi-
ties. While still selective in their solicitation, the
truck operators are apparently finding that with
better roads and new types of equipment they can
handle such traffic as formerly it was not possible
for them to carry.

So diverse are the kinds of commodltles now
being hauled by truck it is not possible to give a
complete list. These eommodities include, how-
ever, over and beyond general merchandise of
every kind attractive to truck operators, such
commodities as livestock, fruits and vegetables,
oil well supplies, oil products, dairy produects, cot-
ton, tobacco, coal, canned goods, road materials,
furniture and office fixtures, automobiles and parts
and others.

As to kinds of commodities, while concentrated
upon Lel. or merchandise freight and while gen-
erally selective in character, the list is progres-
sively extending to all kinds of traffic which truck
operators feel can be handled by that agency.
Limits of competition in this respect have not yet
been found. :
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7. Packing and Crating. An important element
in the competitive situation between railroad and
truck transportation has to do with the matter of
packing and crating. Through long years of ex-
perience the railroads have developed comprehen-
sive rules and regulations governing the packing
and crating of commodities which they handle.
Trucks, on the other hand, with a much smaller
capacity unit, have greatly reduced or have elimi-
nated packing and crating requirements. Since
packing and crating are an expense to the shipper
and unpacking and uncrating are an additional ex-
pense to the consignee, this factor becomes impor-
tant in the competitive relationship.

8. Selective Service. It was frequently pointed
out that truck competition was on the basis of a
selective service. Without responsibility to give a .
full community service on the highway, the trucks
skim the cream of the traffic in their competition
with rail carriers. They solicit only the traffic that
will pay best and, where not required by regula-
tion to handle it, refuse traffic less remunerative.

In competition with rail carriers the trucks not
only skim the cream of traffic where they operate
but also enter and leave districts for the purpose

" of securing certain traffic that temporarily attracts
them.

This selective character of service has become an
important element in competition.

9. Rail Handicaps. In this competition between
trucks on the highways and rail carriers, certain
handicaps to the rail carriers have been pointed
out.

(a) Rigidity of Rates. There is the general
rigidity of rates for rail carriers as the results of
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a structure carefully balanced throughout the
country. If a rail carrier undertakes to meet com-
petitive rates locally, there is a liability of disturb-
ing the general balance of rates and affecting in
manifold ways movements wholly unconnected
with the local competitive situation.

It was pointed out, for example, that under the
Commission’s decision in I. C. C. Docket 13535,
applying to the Southwest, if a carrier undertook
to reduce rates to meet a local competitive situa-
tion created by a truck operation, then numberless
adjustments would have to be made in other traf-
fic to conform to the rate pro-rate principle in that
decision. Imevitably the losses that would be sus-
tained not only by the carrier immediately affected
by the truck competition but by other carriers in

_other movements would far outweigh the local
situation.

‘As a further illustration of this competitive ele-
ment, one carrier cited the movement of 10,000 to
12,000 tons of sugar per year from Philadelphia
out to a destination 55 miles distant. This sugar is
now handled by trucks which secure a return load
of products from this sugar of from four to five
thousands tons a year. The carrier felt that it
could make a rate that would have retained both
the sugar and the products if it had been free to
do so. It was restrained, hoyvever, by the fact that
if this reduction was made to meet this local com-
petitive situation, it would probably disrupt the
rates on sugar from New York to Allentown,
Bethlehem, Wilkesbarre and Scranton and from
Baltimore into the Reading District and extend so
as to disrupt the whole sugar rate structure .east
of Pittsburgh and might extend into the New Or-
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leans distriet and ultimately involve even the Pa-
cific Coast rates on sugar.

(b) Provisions of Interstate Commerce Act.
The rail carriers testified that they were further
handicapped in competition with highway trans-
portation by provisions of the Interstate Com-
meree Act, at least to the extent of its administra-
tion by the Commission during recent years. At-
tention was called to the Commission’s interpreta-
tion of discrimination under Section 2, which
would be brought to the front by any efforts at rate
competition with local truck operations. This was
true also of the administration of Section 3. Seec-
tion 4, the long and short haul clause, is a limita-
tion upon the rail carriers which does not apply
to highway transportation.. Section 6 of the Aect
requires notice with respect to rate changes and
suspensions are provided for in Section 15, thus
delaying rail efforts to meet competitive situations
that have suddenly developed, from which limita-
tions also highway operations are exempt. The
Act calls for an observance of freight classifica-
tions, which provisions likewise do not apply to
their unregulated competitors on the highways.

The difficulties that grow out of this condition
of railroad regulation, as contrasted with the un-
regulated highway transportation, are of para-
mount importance. Under severe penalty rail-
roads must comply with the Commission’s inter-
pretation of those provisions in the Aet, Sections
2, 3, and 4, which deal with rate diserimination and
undue prejudice as to persons, commodities and
localities. All shippers must be treated alike and
charged rates known to all. The evidence shows
conclusively, however, that highway operators can
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and do with impunity discriminate as to persons,
as to commodities and as to places. Those very
evils which were publicly condemned by the in-
sistent public demand for regulation of rail car-
riers are today in existence and are of growing im-
portance in highway transportation. Successful
competition under such conditions appears to rail
witnesses to be practieally impossible.

(¢) Common carrier responsibility. The rails
as common carriers have responsibility for meet-
ing fully the public requirements for transporta-
tion service. A corresponding responsibility does
not attach to their competitors upon the highways.

These competitors can operate or cease to op-
erate when they so desire.

A particular feature of this responsibility is the
operation of trains at a loss. In many instances
train schedules are under the regulation of a state
and trains can only be eliminated by consent of the
regulatory body. In consequence, many local train
operations today pay little or no more than for the
wages of train crews. They must, however, be op-
erated. There is the further obligation for carry-
ing express and mail which the rail carriers can
not escape. :

(d) Non-productive capital expenditures. At-
tention was directed to the large capital expendi-
tures required of rail carriers from which little or
no benefits are derived. Instances of these expen-
ditures are for safety appliances such as signal
devices and automatic train control devices. Of
more importance, and of increasing importance,
are the expenditures for elimination of highway
grade crossings. Every year the expenditures by
the rail carriers for the protection and elimination
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of grade crossings increase. The irony is that these
safety expenditures, of little or no benefit to the
rail carriers, make directly for safer operation by
their competitors on the highways.

(e) Government subsidizing of competitors.
Many rail witnesses testified to their belief that
highway operations in competition with rail ecar-
riers were being subsidized by the state and Fed-
eral governments through the expenditures for im-
provements and maintenance of improved high-
ways out of the general tax fund. To this tax fund
the rail carriers are compelled to contribute lib-
erally. Thus, the operating expenses of the rail
carriers are increased while their competitors are
relieved from legitimate operating charges and
pay nothing in taxes to the railroads. Opposing
witnesses pointed to the traffic created for rail
haul by roadbuilding and the automobile industry.

It is apparent that all these handicaps create
problems in the competitive relationship between
railroads and highways.

10. Ratlroads Competing With Themselves. In
describing the operations on the highways through
subsidiaries owned and controlled by rail carriers,
witnesses stated that in many instances these high-
way operations paralleled and competed with their
own rail lines. 'While it was the judgment of some
witnesses that buses either developed their own
traffic or secured their traffic from the private au-
tomobile, the majority admitted that these buses
actually took some passengers from the rail lines.

11. Absorption of Pick-up and Store-door De-
livery Costs. A number of instances were cited
where railroads, through contracts with local
truckmen, wére engaging in pick-up and store-door
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delivery service. Where the truck rate was the
station-to-station rail rate, it seemed obvious that
the charge by the railroad, including pick-up and
store-door delivery service could not be greater
since the truck performed this entire service at
that rate. In consequence rail carriers testified
that through necessity they were absorbing out
of local rates the cost of pick-up and store-door
delivery.

12. Disregarding Classifications. There were
‘charges made that in instances where rail carriers,
having entered into contracts with local truckmen
for pick-up and store-door service, were carrying
merchandise without classification. This is a fre-
quent practice with a truck line and it was declared
that competition had forced this practice on the
rails. The trucks handle commodities without
classification to the freight house where they are
loaded into a car, run through to destination and
are distributed without regard to classification at
destination. The question was raised as to the re-
lation of this practice to the published tariffs.

13. Through Routes and.Joint Rates. Rare in-
stances were cited of the establishment of through
routes and joint rates between rails and highway
transportation. As to buses, it appeared to be the
general practice that rail tickets were good upon
parallel bus operations through subsidiaries but
generally bus tickets were not good on rail lines.
Most frequently also, where a passenger purchased
a rail ticket but rode on the bus, baggage would be
handled without additional charge by rail. In
some instances a charge was made.

It was a rare instance that a rail carrier entered
into an agreement for. through routes and joint
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rates with an independent highway operator.
Where this occurred there was a combination fare,
out of which the railroad got its full local fare.

Instances were cited where bus operations by
railroad subsidiaries issued through tickets good
over other bus lines. In most instances these other
bus lines were also railroad subsidiaries but this
was not always the case. '

14. Rails Subsidizing Highway O perations.
Testimony of rail witnesses with respect to the
financial results of subsidiary highway operations
led to the charge that railroads were subsidizing
these highway operations. It was pointed out that
practically no highway operation by railroad was
actually self-sustaining from a financial stand-
point. These operations were justified not on the
basis of net returns from the highway operation
itself but from the fact that the savings in train
operation were substantially greater than the
losses sustained from highway operation. This
was the basis for the charge that railroads were
subsidizing their highway operations.

It was also pointed out that railroad subsidiary
operation on the highways had advantages that
were not available for independent highway opera-
tion. For example, the railroad highway subsidiary
might have the use of passenger stations and
freight depots, of the soliciting force of the rail-
roads, of its legal department, its medical depart-
ment, its mechanical department. 'While in some
cases effort was made to allocate charges for this
service to the highway operation, in many instances
no such attempt was made. '

As to eompetition as a whole between. railroads
and highways, certain rail witnesses and certain
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bus operators testified that this competition exists
In passenger traffic only to a very small extent.
The real competition here, it was contended, lies
between buses and private automobiles. One wit-
ness stated that the development of bus operation
on the highway offered no more competition than
would have been offered to rail lines if the electric
railroads had continued to prosper and develop.
A considerable amount of bus travel, it was held,
was new travel developed by educational advertis-
ing on the part of bus operators themselves.

It was held generally also with respect to freight
competition by witnesses representing highway op-
eration that merchandise traffic up to 150 miles
was definitely lost to the rails, that much of the
business handled by trucks was new business, that
the service offered by truck was so different from
rail service as to be non-competitive.

15. Failure of State Regulation. As an impor-
tant element in the competitive situation was cited
the failure in properly administering existing state
regulation of highway operations. In all but one
state there are regulatory laws applicable to bus
operation and in thirty-four states regulatory laws
applicable to truck operation. In some states rail-
way witnesses testified that the laws themselves
provided for fair competitive conditions as between
railroads and common carrier highway operations.

Almost universally, however, the testimony was
that the existing laws were no{ adequately en-
forced. While no charge was brought of willful
failure on the part of regulatory bodies, it was gen-
erally pointed out that appropriations were in-
sufficient to provide ample and competent forces
for policing highway operations. To the extent
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that the regulatory provisions remained unen-
forced, they were only a dead letter on the statute
books and thus left the competitive relationship
between railroads and highways with an unfair ad-
vantage to the latter.

VII
ProBLEMS OF COORDINATION

Coordination of rail and highway service means
a harmonious operation for common interest and
benefit and is distinguished from competition,
which involves antagonistic economiec interests.

The aim of coordination is to ascertain where
each facility can operate most economically and
perform the best transportation service. It prob-
ably implies the exclusion of each service from
those fields in which the other service is most eco-
nomical and most satisfactory to the public.

- Activities of rail earriers to achieve coordina-
tion have been recorded. These activities are con-
trolled by an adopted policy on the part of each
carrier. As representative of these policies, from
the evidence, are the following:

1. To offer the public a thoroughgoing al-
ternative service by rail or highway for both
passenger and freight, usually confined to the
territory served by rail but with such inter-
.change of traffic as becomes necessary.

2. To substitute highway for some rail serv-
ice, thus removing train service to that extent
and filling the gap with highway service.

3. To supplement rail service with highway

- service, thus giving an additional service to
the public and often extending highway oper-
ation beyond the rail-head.
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4. To use highway facilities for performing
a new and additional service to the public as,
for example, in terminal areas for pick-up and
store-door delivery.

Inevitably, with such varying policies, activities
and practices are variant. Kach raises its own
peculiar problems for consideration and solution.
The more important problems are:

1. Rail-Highway Organization. In attempting
to coordinate rail with highway transportation a
question is raised as to what form of organization
the highway operation should take and what should
be the relationship, financial and otherwise, be-
tween the railroad and the highway operation.
There are instances of attempted coordination
where there is independence of the railroad on the
one hand and of the highway operation on the
other, the coordinating activity being by mutual
consent and agreement or by contract. In some
cases there is a common financial interest as to
highway operation. There are other instances
where highway operations are carried on through
organizations wholly owned and wholly controlled
by the railroad, i. e., subsidiaries. Thisis the usual
relationship that now exists. Some instances may
be found where the highway operation is an in-
tegral part of the rail operation, the highway
facilities being directly owned by the railroad and
operated as a part of its general organization.

The problem is raised as to what is the best
method for the future in the development of coor-
dination between these two transportation services.

2. Rail-Highway Territory. Where a railroad,
through subsidiaries or otherwise, has entered
upon highway transportation, the problem pres-
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ents itself as to whether or not such highway ac-
tivities should be restricted to the territory served
by that individual rail line. In general, the policy
expressed was that such restriction upon highway
activity should be made by the rail carrier. A
number of instances were cited, however, where
such was not the case. Railroad subsidiaries and
independent companies in ‘which railroads were in-
terested are actually operating beyond the rail-
head and in the territory of other carriers. In
some cases the highway, which in general does not
parallel the rail line, passes through trade centers
located on a competitive rail line. The rail-high-
way operation over such a highway necessarily en-
ters the field of a competing railroad.

3. Through Routes and Joint Rates. Thorough-
going coordination between rail service and high-
way service involves the question of through routes
and joint rates between these two. As before noted,
there is some such relationship in existence today,
although of small amount. The principal problem
raised is, however, as to the future. Should there
be in contemplation an extensive or even a nation-
wide network of through routes and joint rates be-
tween highways and railroads and should such
through routes and joint rates be required or be
permissive? Any extensive commitment on the
part of a railroad to a system of through routes
and joint rates, so long as highway transportation
is either independent, unregulated or irrespon-
sible, is a matter of doubt in the minds of many
rail witnesses.

4. Pick-up and Store-door Delivery. Evidence
in these hearings indicates a sporadie giving of
pick-up and store-door delivery service. The prac-
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tice, however, is spreading, an application now be-
ing pending before the Commission for an exten-
sive service of this character in the Southwest. As
noted heretofore, the pressure for such service
comes from competition by trucks on the highway
that now offer it.

Two problems are brought forward by this situ-
ation. The first is that if a railroad on local hauls
undertakes pick-up and store-door delivery, such
additional service must be given at the station-to-
station rates for the reason that this is the maxi-
mum rate charged by trucks. The second problem
is that, if this service is offered in certain trade
centers, will or will it not constitute in the mind
of the Commission a case of undue discrimination
against those where it is not given?

5. Using Ratlroad Organization and Facilities.
Activities on the part of rail carriers, through
every kind of relationship with highway carriers,
in an attempt at coordination appear to involve
the use by the highway operation either of the
facilities or of the organization of railroads, or of
both. In practically all instances cited in these
hearings, use, to a greater or less extent, was made
by the highway operation both of the organization
and of the facilities owned by the railroad. Thus,
the traffic solicitors, the station agents, the passen-
ger stations and freight depots, the legal organiza-
tion, the mechanical force, the medical force and
even the eredit and finances of the railroad organi-
zation may be placed at the service of the highway
operation. As noted heretofore, some attempts
have been made to allocate to the highway opera-
tion a portion of the expenses for such use. In
general, however, this is not undertaken.
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In the case of consolidating companies, which
apparently have enjoyed remarkable expansion in
recent years, the charge has been made that these
companies -are permitted to collect their carload
lots at the freight house of the railroad for ship-
ment, either without expense or at a nominal ex-
pense. Some rail witnesses denied this to be true.

6. Is Highway Operation Through a Railroad
Subsidiary a Railroad Operation? It was stated
by the Commission in the record that motor trans-
portation service by rail carriers within terminal
areas was under their jurisdiction. The question,
bowever, that remained for a complete answer is
whether or not an operation by a railroad, say in
substitution for rail service, and from station to
station on that rail line, is in fact a railroad opera-
tion. Since the highway operation is indefinitely
regulated or wholly unregulated while the railroad
operation is strictly regulated in all important
phases, this question becomes a most pertinent one.

Instances were cited in the hearings of situa-
tions where railroads were operating, in lieu of
local train service, station-to-station serviee by mo-
tor truck without pick-up and store-door delivery.
Usually truck operations were by contract with
independent truckers.

7. Consolidating and Ezpress Companies. Un-
der circumstances where a railroad makes a con-
tract with a trucking concern to collect merchan-
dise into the freight warehouse for consolidated
carloading and under a similar contract delivers
the merchandise to store-door at destination, the
question. was raised with respect to the tariffs
under which such operations were carried on. Ap-
- parently the tariff issued is a railroad tariff be-
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tween two points. The relationship of the inde-
pendent truckers, on the other hand, is a private
contract between the railroad company and such
highway operations. The witnesses for rail ear-
riers held either that such operations were in the
nature of express service or in the nature of a con-
solidating operation such as is carried on by con-
solidating companies. It seems apparent that the
exact status of such operations remains yet to be
determined.

8. Regulated Versus Non-regulated Service. As
in relation to competition, so with respect to coor-
dination, the comprehensive regulations imposed
upon rail carriers in contrast with the nominal
regulation or freedom from regulation on the part
of highway carriers developed one of the most im-
portant problems in the hearing. Many rail wit-
nesses testified to the effect that proper coordina-
tion between these two services could not take place
without a corresponding regulation for each. On
the other hand, it was testified that a type of regu-
lation for highway transportation and whether or
not any regulation should be applied thereto,
should be determined irrespective of railway oper-
ation. It was the apparent thought in this connee-
tion that the railroad, through a subsidiary or oth-
erwise, ecould interest itself in highway operation
and meet the situation as it there existed, fighting
the competitive battle with the. weapons there
found. The consensus of opinion, however, was
that coordination would be handicapped without
stability in the highway transportation service and
that stability in the highway transportation serv-
ice required proper regulation.

Reference was made to the fact that without reg-
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ulatory provisions, or with regulations applying
only to common carrier highway operations, the
proper responsibility for rendering service and the
necessary stability in rates were impossible. It
seemed to be problematical to many rail witnesses
as to whether or not it would be feasible or wise for
railroads, through subsidiaries or otherwise, to en-
ter the unstable and chaotic highway transporta-
tion situation.

As in respect to competitive conditions between
railroad and highway operation, so with regard to
the question of coordination, regulation of the rail-
roads while their competitors are left free with
particular reference to just and reasonable rates,
undue discrimination and undue prejudice as to
persons, commodities and places, covered by regu-
latory provisions in the Interstate Commerce Act,
stands perhaps as the chief obstacle in the way of
effectual coordination. Any connection that a rail
carrier may have through financial interest or
through joint operation is inevitably affected by
the fact that a rail carrier is under severe penalty
to meet the requirements of these provisions in the
Interstate Commerce Act as administered by the
Commission, while the highway operation is free
from them. To many rail witnesses it seems im-
possible to achieve successful coordination between
these two transportation agencies while such dis-
crepancy between them exists with respect to regu-
lation of rates. :
It should be noted that some carriers, after ex-

tensive investigation, have been unable to see any
chance of financial success from highway opera-
tion, either of buses or of trucks, and so have
decided for the present ““to stick to the rails.”
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VIII
SoLuTIONS: TRIED AND PRrOPOSED

Evidence was given by rail witnesses—

(A) as to what activities have been undertaken
by rail carriers and what activities are contem-
plated by them under existing conditions, and

(B) as to what changes should be made in exist-
ing relationships in order that competition might
be fair and coordination might be made effectual.

1. Operating and Traffic Adjustments to Meet
Ezxisting Conditions. Activities have been under-
taken by rail carriers to meet the existing situation
both on the basis of competition and to secure coor-
dination of rail and highway service.

(a) Efforts to Meet Competition on the
Highway without Coordination.

(1) Fare and Rate Reductions. One of the first
efforts by rail carriers and, perhaps, the most wide-
spread, was a reduction in passenger fares. In all
parts of the country experiments were made by
rail carriers, by reducing passenger fares, to lower
than the standard 3.6 cents per mile in an attempt
to bring back passenger traffic to the railroads.
Practically all efforts of this kind on local hauls
have been signal failures. Passenger traffic has
not returned to the rails.

More recently reduced fares on long haul travel
have been undertaken by carriers, first on trans-
continental movements and later to be applied to
system movements other than local hauls. The re-
sults of these recent experiments are not yet
available.

As noted before, the entrance of trucks into ear-
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load traffic became apparent in 1928 and has in-
creased since that time. In order to meet this situ-
ation and especially in the Southwest and South-
east, radical reductions in freight rates have been
made as an experiment and for a limited period.
These reductions were made under the provisions
of Section 6 of the Interstate Commerce Act. With
special reference to cotton, evidence indicates that
reductions as high as 54 per cent have been made.
The testimony shows that these reductions, while
not wholly successful, both prevented diversion of
further traffic and in many cases secured a return
of traffic to the rails. The information is not now
available as to whether total revenues or net rail-
way operating incomes were thereby increased.

There was no indication from the testimony of-
fered by witnesses that they felt the real solution
of the competitive problem could be found through
rate reduction. These reductions were compelled
reductions due to highway competition.

(2) Ezcursions. Closely allied with passenger
fare reductions on regular schedules are special
excursion rates. It appears from the evidence that
railroads in all parts of the country have experi-
mented with special excursion rates during the
past two or three years. The practically uniform
experience has been that these excursions, well
planned and well timed, will attract passengers.
‘Witnesses stated that such excursions must not oc-
cur too frequently or they will lose their appeal.
It is a means of securing intermittent additional
Ppassenger travel and of increasing passenger rev-
enues. Apparently, therefore, there is a group of
traveling public to whom lower fares, with less
luxurious service than is offered by the finer
trains, make an effective appeal.
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(3) Reducing Operating Expenses. Efforts by
rail carriers are also recorded in an attempt to
meet competitive conditions by reducing operating
expenses. These efforts include the closing of
many local stations, the taking off of local trains
and the substitution of electric-gasoline cars for
steam trains, particularly on branch lines.

(4) Changing and Speeding Up Schedules.
Competition on the highway with railroads in han-
dling freight is particularly keen in the area
where over-night service is possible by truck. This
area, which is widening year by year, has now
reached a radius of from 150 to more than 200
miles. In order to meet this situation rail carriers
have undertaken to speed up their freight sched-
ules in many instances and also to change their
freight schedules so as more directly to meet this
competltlon

One carrier testified to the fact that4he local
way freight train schedules had formerly left ori-
gin point at seven o’clock in the morning to arrive
at jobbing points more than 100 miles out at five
or six o’clock in the afternoon. These way freight
train schedules were changed, in order to meet
over-night competition, to leave the origin point in -
the evening to arrive at the same jobbing centers
early in the morning. This change in schedules to
meet highway competition, even where rail rates
were about five cents per hundred pounds higher,
had the effect, according to the witness, of stopping
the loss of merchandlse frelght by this railroad to
the highway and had also resulted in showing an
increase in this class of traffic. In connection with
the changes in train schedules there was an active
campaign of freight solicitation in the territory.
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(b) Efforts to Meet Competition on the
Highway with Coordination.

The efforts indicated above had to do with meet-
ing competition on the highway directly by such
adjustments as were possible in railroad operation.
In addition to these efforts there were others in-
volving to some degree a ecoordination of highway
facilities with railroad facilities but prompted by
the need to meet the general competitive condi-
tions on the highways. ;o

(1) Substitutiny Highway for Railway Train
Operation. Perhaps the most widespread effort
throughout the country involving some element of
coordination has been the substitution of motor bus
service and motor truck service for train service.
These efforts have all been practically limited to
local operations. Very few of the through freight
or through passenger trains have been affected by
them,

In the local hauls, however, a large number of
local passenger trains have been discontinued and
their places have been taken by parallel motor bus
operations. In some cases the motor bus operation
substituted for the train service has resulted in
more frequent schedules by bus.

In freight service there has likewise been con-
siderable utilization of the motor truck in the
place of local way freight service, resulting either
in the discontinuance of trains or in the elimina-
tion of local way freight stops. While the discon-
tinuance of way freight has largely been due to
the loss of merchandise freight to trucks and with-
out. the substitution by railroads of additional
service, some substitution of this character has
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taken place. In connection with the elimination
of way freight stops there has been a development
where truck service has been introduced making
station-to-station hauls in lieu of steam train serv-
ice to local stations. In this way terminal service
has been relieved by transferring local hauls out
from large trade centers to highway trucks and in
other cases the freight schedules have been
speeded up due to the fact that fewer stops were
found necessary.

(2) Pick-up and Store-door Delivery Service.
Somewhat sporadic development has occurred in
a pick-up and store-door delivery service on a line
rail haul in different parts of the country. This
development has been particularly noticeable in
the far west, in the southwest and in New Eng-
land. The general arrangement has been for the
pick-up and store-door delivery by truck to be un-
dertaken by confract with rail carriers. These
contracts are made with independent truckmen
at the local stations. Competition generally has
forced the railroads to absorb the cost of this addi-
tional service out of local rates. ‘

A number of railroad witnesses testified that in
their experienced opinion this additional service
was absolutely necessary on the part of the rail
carriers in order to meet the truck competition on
the highways. The recent application by carriers
in the southwest to put in that service extensively
over their systems is indication that the manage-
ments of these roads have been convinced that
such additional service is necessary.

(3) Use of New Facilities by Ratlroads. Par-
ticular attention was directed by certain rail car-
riers to the possibilities of using new facilities on
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the railroads involving, to some extent, a coordina-
tion of highway {rucking service. These new fa-
cilities were of two kinds: one, a vehicle which
could be operated both on the rails and on the
highways, the other, a container which could be
handled either on a freight car or on a truck and
readily transferable from one to the other.

Experimentation with the vehicle that could use
either rails or highway was narrowly confined to
one carrier. The container idea, however, devel-
oped by large systems in the east was attracting
the attention of railroad men almost everywhere.
It was the testimony of witnesses representing the
carriers that had made use of the container that
it was successful as a method of meeting highway
competition, as well as a successful method of
coordinating the two services. The advantages
claimed for the container are:

a. Reduction in transportation cost,

b. Reduction in terminal charges,

c. Elimination of expense of packing and
crating,

d. Eliminating unnecessary handling of com-
modities,

e. Reducing expenses of billing,

f. Ample protection against loss, damage and
pilferage, and

g. Expediting service.

There were two types of container that were
described in detail for the record. One type was
a relatively small container weighing about three
thousand pounds and having a cubice capacity of
438 feet, with a maximum capacity of ten thou-
“sand pounds. This container is loaded by shipper
and handled by truck to freight platform where
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it is lifted by crane onto a flat car, hauled by rail
to destination and removed by crane. The num-
ber of containers installed by the carrier introdue-
ing this service has increased from 278 in 1922 up
to 47,886 in 1930.

The other type of container is generally referred
to as representing a truck body, also removable
from the truck by crane to a freight ear, handled
by rail to destination and removed from the
freight car to the truck chassis by crane. This
is a heavier type of container with larger capacity.
The use of this type of container Is reported to
be successful and to be rapidly increasing. The
carrier using it contemplates the rapid extension
of its service to the principal trade centers on its
system.

(4) Development of Consolidating Companies.
Closely analogous to the use of containers for
handling the merchandise traffic is the operation
of consolidating companies that collect from va-
rious sources merchandise freight into carload lots
securing a reduction in transportation charges to
the shippers by the difference between carload
rates and less-than-carload rates. Evidence pre-
sented indicated a rapid development in consoli-
dating ecompanies and in the amount of merchan-
dise traffic so handled. In many instances the
operations of these companies involve, either at
origin or at destination, and frequently at both, a
use of motor truck service. To this extent there
was involved here also an element of coordination.

(5) Comment as to Experiments Tried. The
evidence presented as to the results from the va-
rious experiments that have been tried to meet
highway competition and to achieve coordination
leads to the following conclusions:

118



a) Highway competition for passenger. traffic,
both by private automobile and by bus, continues
to divert the short-haul day-coach travel to high-
-ways; the short-haul bus operations apparently
not increasing and perhaps decreasing; long-haul
bus operations increasing; private automobiles in-
creasing in number, though affected by business
depression; Pullman travel more nearly holding
its own but likewise affected by business depres-
sion; passenger revenues continuing to decrease.

b) Railway operation on the highways through
subsidiaries rapidly extending, with increased in-
vestment; operations generally not financially sue-
cessful as highway operations but fully justified
by savings in train operation for which there has
been bus substitution; increasing coordination in
this service, with use of railroad facilities as an
aid to highway operation.

¢) Highway competition for freight growing
rapidly keener from highway truck operation, ex-
tending beyond l.c.l. business into carload busi-
ness; length of truck hauls rapidly increasing due
to improved roads and improved equipment; truck
capacity increasing, with an increasing number of
trailers and truck trains; railway freight revenues
~ seriously affected.

d) Competitive fares and rates between rail-
roads and highways in chaotic condition; railroad
passenger fare structure and rate structure being
undermined and disorganized.

e) Confidence in ability to meet highway com-
- petition for freight on the part of the railroads
under existing conditions largely confined to use
of containers, with pick-up and store-door delivery
service; strong efforts being made by several car-
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riers to introduce the additional service of pick-up
and store-door delivery through contracts with
local truckmen, the railroad absorbing the cost
out of local rates.

- 1) Consensus of railroad judgment that the dis-
advantages in competitive relationship with high-
way competition such as to make it impossible un-
der existing conditions for railroads to continue
present standard of service and prevent further
diversion of traffic.

2. Remedial Changes Proposed. Railway wit-
nesses testified that they were seeking two things:
First, fair competitive conditions as between high-
ways and rail transportation service and, second,
a means of achieving effectual coordination be-
tween these two services. In order that these pur-
poses might be realized, it was suggested that
there should be changes on the part of the Com-
nission in the administration of ecertain provisions
of the Interstate Commerce Act, that there should
be certain changes made in the law, that new regu-
latory legislation was required and that the sub-
sidies to highway transportation should be elimi-
nated.

(2) Changes tn Administration of Interstate
Commerce Act. It was urged from the point of
view of the railroad traffic officer that the Com-
mission’s administration of the Interstate Com-
merce Act with respect to certain provisions
should be changed and liberalized. Particular
reference was made to Sections 2, 3, 4 and 6 of
the Act and it was suggested that the Commission
in interpreting discrimination and prejudice
should give consideration to these new forms of
transportation. It was also thought that local
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competitive situations should be considered in and
of themselves and not used as a rule or yardstick
to affect the entire rate structure. It was de-
clared to be necessary also that the railroads
should be permitted much more liberally to make
changes in their rates than has heretofore been
possible under Section 6.

In this same connection, attention was directed
to the rate theory presently held by the Commis-
sion, illustrated by their decisions from recent
classification studies. The result has been that
rates are increased to the carriers on those com-
modities in the higher brackets where the high-
way competition is keenest and, at the same time,
reduced in the lower brackets where there is not
the same competition and for which traffic the
highway transportation is not well adapted. The
latter kind of traffic is not solicited by highway
operators. ' '

(b) Changes in Law. It was held by some wit-
nesses that the present administration of Section
4 of the Interstate Commerce Act should be very
considerably liberalized so that the carriers might
be better enabled to meet the new forms of compe-
tition on the highway and elsewhere, which opera-
_ tions are not subject to the restrictions of Section
4. Testimony went to the extent of urging an
absolute repeal of Section 4.

(¢) New Regulatory Legislation. Witnesses
generally agreed that there was urgent need for
new legislative action that would apply regulatory
measures to highway competition. It was urged
that neither fair competition nor effectual coordi-
nation could be achieved without highway opera-
tion being stabilized and that stabilization of high-
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way transportation service could be secured only
by proper regulation. Among the proposals for
new legislative action were the following:

1) Definite statutory authority for the rail-
roads to enter the field of highway transpor-
tation.

2) Proper regulation for highway trans-
portation, both for buses and for trucks.

In connection with proposals for regulation of
the highway, there was considerable divergence
of view. On the one hand, there were those who
took the position that highway transportation
should be considered independently of all other
forms of transportation, that it was a new, dif-
ferent and popular service and should be left to
develop naturally, logically and economically.
Those who took this view held that, as far as bus
operation was concerned, it was now ready for ap-
propriate regulatory measures. Truck operation,
however, had not yet developed to the point where
proper regulatory measures could be applied to it.
Further study and observation, therefore, should
be given to truck operation before legislative ac-
tion was taken.

An intermediate position was taken by some-
witnesses to the effect that regulation should ap-
ply generally to common carrier service by bus
and should be restricted to common carrier service
by truck.

Another view presented was that the situation
now called for a complete regulatory set-up for
buses and for common carrier and contract trucks.
This was the position finally taken in the name of
the railroads as a whole. ‘
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The suggestions for regulation of common car-
rier service by bus, as generally agreed upon, were
contained in the so-called Parker Bill, which was
before the last session of Congress. To that bill,
however, it was suggested that provisions should be
added giving definite statutory authority for the
railroads to enter the field and adequate power for
unification of highway service with rail service.

As to regulation of truck operation, it was sug-
gested for the railroads as a whole that there
should be a requirement for certificates of con-
venience and necessity, applying both to common
carrier and contract trucks in interstate ecom-
merce, with adequate provisions requiring each
operation to comply with all the conditions im-
posed upon intrastate operation in each state,
proper accounts, published rates, power to de-
termine maximum and minimum rates, and proper
inhibition against undue and unjust discrimina-
tion. Some witnesses went to the extent of sug-
gesting limitation as to hours of service of truck
drivers and the weight, size, length and speed of
trucks.

Certain witnesses who were themselves opera-
tors of motor buses and motor trucks, agreed to
the proposed regulation of motor bus operation
and, with some exceptions, objected most decid-
edly to any attempt to regulate motor trucks. It
was held that it was not now legally possible to
regulate either the contract truck or the owner-
operated truck and that any regulation applied to
the common carrier truck would, therefore, be
ineffective.

It should be noted that the spokesman for the
National Industrial Traffic League testified to the
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effect that the representatives of the shippers in
that Association believed that regulation of the
motor truck could not be made effective and, in
so far as it was made effective, would destroy the
flexibility of that service which the shippers de-
sired and would be restrictive of its proper and
economical development. Other spokesmen for
shippers and shippers’ associations, as well as wit-
nesses for associations of truck operators, were
in practical agreement with the position taken by
the traffic spokesman. ;

In contrast with the silence on the part of the
spokesman for the industrial traffic managers, rail-
road witnesses repeatedly laid emphasis upon the
fact that all of those great principles involving just
and reasonable rates, undue discrimination and un- -
due prejudice as to persons, commodities and
places were placed in jeopardy while important
and growing railroad competitors were free to dis-
criminate. It was urged that neither fair competi-
tion nor effectual coordination could be achieved
unless the same principles of justness, reasonable-
ness and fair practice should be applied to all those
engaged in the public business of commerce. No
one advocated that the railroads should be relieved
from the provisions in the Interstate Commerce
Act which might permit a return to the distressing
conditions prior to that act but urged in fairness
the same principles should be applied to their com-
petitors on the highways. -

(d) Eliminating Subsidies to Highway Opera-
tion. It was contended by many rail witnesses that
a most unfair element in the competitive situation
between railroads and highways is the fact that
the Government, State and Federal, was now sub-
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sidizing highway transportation. It was pointed -
 out that motor vehicles using improved highways
for hire and profit paid for the roadway over
which they operated only through taxes. Any com-
parison, therefore, between taxes paid by motor
vehicles and railroad tax accruals was unfair be-
cause the railroads, in addition to the tax accruals,
had to build and maintain their own private road-
ways.

It was contended also, in this connection, by rail-
road witnesses that the amount of taxes paid by
commercial vehicles on the highway through the
medium of special taxes, such as license fees, regis-
tration fees, privilege taxes and gasoline taxes,
were wholly inadequate to meet the public cost of
the improved roads which they used. This deficit
was made up from the general tax fund and from
contributions by the Federal Government to the
Federal-aid highway system for both of which rail
carriers are heavily assessed.

Motor bus and truck operators, the Director of
the Bureau of Public Roads and the automobile
manufacturers expressed the opinion that com-
" mercial vehicles were now adequately paying their
way. They cited the annual cost of the highways
used by commercial motor vehicles and the total
amount of special taxes paid by them. In criticism
of this attitude, however, it was pointed out that
all the figures presented allocated the total amount
of special taxes, including the special taxes paid
by motor vehicles operated within city limits and
constituting at least one-half of total highway op-
eration, to the rural highway system, that is, the
roads outside of the cities and excluding loeal and
county roads. At the same time, the figures pre-
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CHECKED

ﬁQ? %ﬂo prove that commercial motor vehicles
: were paying adequately for the use of the highway
nowhere set up a figure representing the cost of
the city streets used by commercial motor vehicles.
‘While no definite legislative remedy was sug-
gested for this subsidy to a competitor of the rail-
roads, it was felt by many rail witnesses that it was
part of the picture which should be presented to

the Commission.
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