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INTRODUCTORY NOTE 

THE plan of Automobile Compensation Insurance is a 
rather recent addition to the long list of reforms which have 
been offered in the hope of solving some of the perennial 
problems of the administration of justice. The deficiencies 
in the existing system which it is designed to correct may be 
grouped under two heads. First, it offers a remedy for the 
congestion of civil litigation which does so much to over
whelm the courts. Second, it involves an attempt to correct 
the inadequacy of the existing law on the subject of motor 
vehicle injuries by rendering payment more prompt, more 
certain and more closely adjusted to the losses suffered by 
accident victims. 

The need for some sort of relief in these fields seems too 
obvious to be questioned. The compensation plan offers at 
least some hope of improvement, but it is accompanied by 
some difficulties and many uncertainties. This study is not 
undertaken with the intent of proving that the plan is sound 
or on the other hand of showing that it is unworkable. Pro
tagonists and antagonists have already sufficiently aired their 
views in the uniformly partisan literature which exists upon 
the subject. This report is offered as an analysis of certain 
aspects of the problem rather than as an attempt to reach 
final conclusions, and it will have served its purpose if it fur
nishes some of the groundwork upon which others who turn 
their attention to the subject may make their way further into. 
the field. 

I want to express my gratitude to Professors Schuyler 
Wallace, Luther H. Gulick and Joseph P. Chamberlain of 
Columbia University who read the manuscript, to Professor 

S 
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Raymond Moleyand the New York State Commission on 
the Administration of Justice under whose auspices the study 
was made, an~ to Miss Elizabeth Reynolds, the statistician 
of the Commission, to whom must go much of the credit for 
the statistical material. 



TABLE OF CONTENTS 

I'AGB 

CHAPTER I 

THE PaOBLEK 

I. Congestion in the Supreme Courts, New York State ............... 10 

2. Congestion in the Lower Courts, New York State .................. 28 
3. Other Defects in Accident Litigation.................. ..................... 32 
4. Steps Toward Reform .............................................. _............ 40 

CHAPTER II 

THE AUTOKOBILE COKPENSATION PLAN 

I. General Principles .................................. .... ................. ......... 40 
2. The Incidence of Liability ... ..... ........................... ......... ......... 51 
3. Compensation ................ _...... ..... ....... ...... .......................... ... 63 
4. Property Damage ........ ........ ................................................ 76 
5. Organization and Procedure ............ ...... ............ .................... " 
6. Security for Compensation ............... ....................................... 81 

CHAPTER III 

CONSTITUTIONALITY 

I. Under the Constitution of the United States .............. ............ 83 
2. Under the New York State Constitution ................................. loS 

CHAPTER IX 
THE WOIlEABILITY OF THE PLAN 

I. The Compensation Plan in Operation ....................................... 112 
2. Possible Difficulties .. ............................................. ............ 134 
3. The Compensation Schedule .................................................. 145 
4. Insurance Problems.. ............... ........................ . ................ 149 
5. Some General Considerations ......................................... : ........ 156 
6. The Legislative Prospects of the Plan. .................... ... ... ...... ...... 160 

'1 



8 TABLE OF CONTENTS 

PAGB 

CHAPTER V 

THE LEGAL WORKING OF THE PUN 

I. Procedure and Evidence ......................................................... I6g 
2. Judicial Review: The Relation Between the Courts and the 

Commission .................... ~................................................ 182 

3. Rule and Precedent Within the Commission ........................... 197 

CHAPTER VI 

THE PUCE OF THE PUN IN AMEltICAN ADMINISTRATIVE LAw 

I. The Development of Administrative Law ................................. 203 

2. Compensation: Administration or Adjudication? ........ ... ......... 221 

3. Compensation and the Future of Administrative Law ............... 231 

BIBLIOGRAPHy.... .............. . ........ ......... ......... ......... ..................... 249 

INDEX ......................................... ~ ............................. , ............... 257 



CHAPTER I. 

THE PROBLEM 

THE idea of Automobile Compensation Insurance has re
ceived increasing attention in recent years as a means of solv
ing several of the most perplexing problems of that part of 
the judicial field which deals with automobile accident litiga
tion. It was suggested in the Introductory Note that these 
problems fall into two groups: first, court congestion, and 
second, deficiencies in the machinery for awarding damages 
which result in delay, impossibility of collection and improper 
adjustment of damages to the losses suffered by accident 
victims. 

The details of the compensation plan will be set forth after 
material has been presented to show the imperative need for 
reform of some nature. It. solves the first problem by remov
ing wholly from the courts all personal injury claims arisin~ 
from motor vehicle accidents. It provides for the three ele
ments involved in the second problem in the following 
manner :-it seeks promptness by setting up machinery simi
lar to that now used in workmen's compensation cases to 
handle claims simply and efficiently, it renders payment cer
tain in all cases where the victim is entitled to an award by 
requiring all motorists to carry insurance sufficient to meet 
their liability, and it tries to prevent the inaccuracies of jury 
verdicts and private settlements by providing definite stand
ards fOf compensation and by furnishing specialists to apply 
those standards. . 

9 
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1. CONGESTION IN THE SUPREME COURTS. NEW YORK STATE 

Perhaps the most tangible and evident evil with which the 
compensation plan comes to grips is that of court congestion. 
The difficulty of keeping trial calendars up to date is neither 
new nor local; the lack of adequate facilities for the disposi
tionof cases is so widespread as to seem almost an inevitable 
part of the judicial structure. The situation in New York 
State has been growing constantly more serious and it has 
reached a point which an official committee has described as 
" almost intolerable." 1 Conditions are obvious without any 
special investigation; jury cases awaiting trial are many times 
the number which can be heard in a year with existing judi
cial equipment and parties must often wait one or two years 
or more before their cases can be heard. Statistical studies 
add the information that actions are being added faster than 

. they are being disposed of so that conditions seem to be 
growing progressively worse. 

The first complete study of the judicial business of the 
Supreme Courts of N ew York State has recently been made 
by the New York State Commission on the Administration 
of Justice and from its data a clear picture may be obtained 
of the gravity of the problem of co~rt congestion. The 
study covers a year, from the opening fall term in 1930 to 
the opening fall term in 1931. At the beginning of this 
period, there were 52,323 law actions pending in the Supreme 
Courts. (Criminal cases and equity actions are omitted 
here since they are sq radically different in their nature 
from the law actions of which automobile litigation forms 
a part.) A year later, in the fall of 1931, there were 
55.554 cases pending, an increase of 3,231 or 6% dur
ing the year. The most serious condition is found in New 
York County, where one half of the state's increase occurred, 

1 Report of the Special Calendar Committee Appointed by the Appellate 
Division of the Supreme Court, First Department, p. 2 (1927). 
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the figures being 10,351 in 1930 and 11,994 in 1931, an in
crease of 1,643 cases or 16%. The courts in a few counties, 
notably Kings and Onondaga, have kept abreast of their 
business and the pending cases there show a slight decrease. 

TABLE I 

JUDICIAL BUSINESS (LAw ACTIONS ONLY) NEW You: STATE 

E"tire N. Y. Kingl Orwndaga 
State 

Pending, fall term 1930 ••.••• 52.323 
Pending. fall term 1931 •••••• 55.5S4 
Increase or Decrease ••••••.. 3.231 
Percent of Change ••••••.••• 6% 

COllflt, 

10.351 
II.994 
1.643 

16% 

13.471 870 
12.944 80g 

-527 -61 
-4% -7% 

These totals include in each instance the large number of 
cases which collect during the summer and are added to the 
judicial files at the beginning of the first term in the fall.' 
Obviously, if the statistical study ends with the filing of these 
in the fall of 1931, many cases appear in the figures which 
the courts have had no opportunity to handle. To deter
mine the number of cases in which there has been at least a 
theoretical opportunity for disposition, we should add to the 
52,323 cases pending in the fall of 1930 the 23,671 cases 
which were added during the year and before the opening of 
the fall term in 1931. This gives a total of 75,994 cases 
which were in the process of litigation during the year. Of 
this number, 30,897 were disposed of, leaving' 45,097 cases 
pending at the end of the year. These pending cases were 
augmented by 10,457 new issues added at the opening fall 
term in 1931, giving the total of 55;554 which was used in 
the preceding table. 

The yearly increase in the unfinished business of the court 
is emphasized if we compare it with the volume of cases 
added to the calendar rather than to the whole mass of pend
ing cases, old and new. In the year beginning with the first 
fall term of 1930, roughly 31,000 cases were disposed of. 
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TABLE II 

JUDICIAL BUSINESS (LAW ACTIONS ONLY) NEW YORK STATE 

Pending, fall term 1930 
(including new fall issues) .•••..........•••.• 52,323 

Added during the yeat 
(not including new fall issues, 1930 or 1931) .. 23,671 

Total before' court d~ring year .•••.....•........ 75,994 

Disposed of during year ......................... 30,897 
Undisposed of at end of year .....•....... ,...... 45,097 

Added, fall term 1931 ............................ 10.457 
Pending, fall term 1931 

(including new fall issues) .................. 55,554 

We do not know the exact number of cases added to the 
calendar during this period because the issues added at the 
first fall term in 1930 appear in the statistics with the cases 
carried over from the preceding year. An approximate figure 
may be obtained by taking the sum of the cases added during 
the year (after the first fall term) and those added at the 
first fall term in 1931, in this case about 23,500 and 10,500 
for a total of 34,000. Thus approximately 3000 less cases 
were disposed of than were added and this increase is about 
9% of the number of cases added for the year. This em
phasizes the rate at which the courts are slipping behind in 
the handling of their business. 

Itcan be inferred that the courts are now about forty-five 
thousand cases in arrears. They were confronted with 
seventy-five thousand cases in the year studied and only 
thirty thousand were disposed of. This does not mean, of 
course, that no new case Can hope for disposition until forty
five thousand of its predecessors have been closed. Matters 
are not handled in exact rotation: of the 52,323 old cases on 
the calendar in the fall of 1930,23,339 or 45% were disposed 
of and of the 23,671 new cases added during the year, 7,558 
or ~2% were closed. 
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It is unfair to suggest that the judicial system is inadequate 
because it does not dispose of all its pending cases before the 
new term opens in the fall. If somehow the slate could be 
wiped clean so that the courts could begin a year with no 
pending cases, it would be impossible'to keep from carrying 
over some cases to the following ·year, no matter how 
efficiently the judges functioned. For example, even if· a 
trial may be obtained on three weeks' notice, there will be at 
all times unfinished business equal to the average number of 
issues filed in three weeks. Under our present system of 
motions and adjournments, the parties .themselves may cause 
a case to remain on the calendar even though judges are 
ready to disPose of it at once. Congestion in the courts is 
responsible for delay only when the judges are unable to 
keep up with the number of cases actually ready for trial; 
other factors in the system are to blame for the rest of the 
unfinished business. Thus our statistics are more relevant 
when they show that the mass of pending cases is increasing 
than they are when they show merely the size of this mass. 
Later data will be important in this connection in that it will 
indicate that even when parties are ready for action they must 
wait many months for trial. 

Theoretically, cases are put on the calendar for the purpose 
of bringing them to trial. If most of them disappear 
without trial, the conclusion follows that the disputes must 
have been dropped without settlement or that the issues must 
have been compromised by some arrangement between the 
parties. If the judicial process were simple and speedy, cases 
which need judicial action sufficiently to appear on the cal
endar would ordinarily come to trial. The present undesir
able practice of noticing cases for trial merely as a threat to 
the opposing party might be eliminated to a large extent if 
the judicial hearing followed closely after the notice. 1£ the 
system functioned more rapidly, injustice could be avoided in 
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those cases which are now dropped or compromised to the 
disadvantage of parties who are unable or unwilling to cope 
with the problems of delay. The extent to which present 
court conditiohs discourage trial is shown by the following 
table covering all cases disposed of during the year studied: 

TABLE III 
LAW ACTIONS IN NEW Yon: STATE: MANNER OF DISPOSITION 

%of 
Cases Total 

Trial •.••••.•••••..•.•...•..•• 8016 26% 
Discontinued or Settled .......• 12464 40 
Dismissed ... .. .. .. .. .. ...... .. 60g 2 

Disagreement or Mistrial •••.•• 283 J 

Off Calendar ................ ~ 8010 26 
Inquest ....................... 1455 5 

Total ........... ',' .. .. .. .. .. .. 30897 100 

The evil which flows from court congestion is of course 
the delay which it causes in disposing of the matters which 
appear on tJte calendars. This delay is added to that which 
comes from the naturally slow process of litigation, and 
the result can be seen in the table below, which indicates the 
interval between the time when the cases first appeared on 
the calendars and their disposition. 

TABLE IV 
LAW' ACTIONS IN NEW YORK STATE: TIME INVOLVED' IN LmGATION 

Length of Time Since Filing Issue 

'0 
I-yr. I-it 2-3 3-4 4-5 5-6 Misc. Total 

Cases disposed of 
by trial ....... 3261 1659 1343 lOSS 364 82 2S2 8016 

Cases disposed of 
by other methods 8643 4466 2440 3S97 8S7 210 2668 22881 

Cases undisposed 
of during year • 7363 14254 9694 630S 6378 3S1 7S2 4Sog7 

These figures furnish us with several interesting conclu-
SIOns. One of the most important is that of the cases which 
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reached trial, 58% had taken more than a year. for their 
journey through the courts! Of the cases which were closed 
by some other means than trial, 57% were more than a year 
old. The table also shows that at the end of the year's work, 
83% of the unfinished cases were over a year old; in other 
words, they had had at least a full year's opportunity to come 
to trial or to be closed by other means. Whether the blame 
is to be put on court congestion or on the complexities of 
legal procedure, the path of justice appears to be an un
necessarily long one for the weary litigant to pursue. 

It must be kept in mind when dealing with the Commis
sion's data that all its time intervals are computed from the 
date of joinder of issue to the date of disposition. The re
sponsibility for delay falls entirely upon the parties until they 
notice the case for trial, because the cases lie dormant, as far 
as the courts are concerned, until this note of issue is filed. 
The Commission has compiled no complete figures to show 
the length of time between joinder of issue and the note of 
issue, but in a special study made in N ew York County it 
appeared that in more than fifty percent of the cases less than 
two months elapsed between these dates and in practically all 
of them the interval was only a few months. This interval 
is not great enough to render unreliable the Commission's 
statistics and the conclusions drawn from them, but it should 
be considered when interpreting them. 

If we examine the totals for New York County, we see the 
effect of the serious congestion there, and at the same time we 
paint a somewhat brighter picture of conditions in the rest 
of the state. 

aID computing these percentages, the H miscellaneous" column was 
subtracted from the tota1a. It represents a few cases in which the wait
ing period was more than six years and cases where the time element 
could not be ascertained. As a result, the figures are perhaps slightly in 
error, but the distribution of these unclassified cases probably approxi. 
mates the general distribution closely enough so that the discrepancy is 
Dot material. 
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TABLE V 
LAW ACTIONS IN NEW YORK COUNTY: TIME INVOLVED IN LITIGATION 

Length of Time Since Filing Issve 
to 

I-yr. 1-2 2-3 3-4 4-5 5-6 Misc. Total 
Cases disposed' of 

by trial ••..••••••• 346 370 1008 175 96 35 44 2074 
Cas~s disposed of 

by other methods .,. 738 II97 1257 357 191 47 76 3863 
Cases undisposed 

of during year .••• 1290 6327 1964 358 204 55 37 10235 

It appears that in New York County, 83% of the cases 
which reached trial were more than a year old and 65% had 
been in the process of litigation for two years or more. Of 
cases closed without trial, 810/0 were past their first year and 
50% were more than two years old. In New York County, 
50% of the cases tried were between two and three years old, 
while in the state as a whole, only 17% of the actions fell 
within this time-interval and 63% had been closed in a 
shorter time than this. Thus it appears that cases wait an 
extra year before trial in New York County, and that dispo
sitions without trial are delayed almost as greatly there. 
This may be partly due to the fact that some of the litigation 
in the metropolitan district involves matters which are more 
complicated and time-consuming than are to be found in some 
of the other localities in the state, but it seems hardly likely 
that this factor would be sufficient to account for the entire 
difference between New York County and the rest of the 
state. It is likely that the number of cases is as much a 
contributing factor as their difficulty. To emphasize the 
gravity of the situation it can be pointed out that while the 
courts of the state as a whole handled 41 % of the cases pend
ing or added during the year studied, the court in New York 
County finished only 36% of this business. The fact has 
already been mentioned that the latter court had a 16% in
crease in cases pending for the year while the state as a 
whole had only 6%. 
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In studying the automobile compensation plan, our par
ticular concern is with negligence cases, because a substantial 
part of these are automobile injury claims. It is essential, 
therefore, to determine how large a percentage of all actions 
are negligence ones, as a basis for estimating the part which 
automobile litigation plays in the business of the courts when 
we give figures later to show the proportion of negligence 
cases which are automobile ones. In addition to this 
material as to the number of negligence cases, the Commis
sion's data may yield information as to whether these are 
slow cases or fast ones, whether they are usually tried 
or usually settled without trial, and whether they tend to 
be the ones added to II unfinished business" as the courts 
fall behind with their work. This seems important; the use. 
fulness of removing negligence actions from the courts will 
increase if these actions form a particularly troublesome sort 
of litigatiqn, while the innovation of automobile compensa
tion would appear less desirable if negligence cases areordin
arily disposed of quickly without increasing greatly the 
burden of trials in the courts. 

The first fact to appear refutes the popular belief that neg
ligence cases are being added to the calendars of the courts 
faster than other matters and that the burden of unsettled 
cases in the courts is becoming preponderantly one of these 
tort actions. Negligence cases formed almost exactly the 
same proportion of all pending cases in the fall of 1931 as 
they did a year before. 

TABLE VI 
LAw AcnONI IN NEW You: STATE: PROPORTION OF Nror.lGENCE CASEI 

All Casel Negligmce % Negligenceo/ Total 
Pending, fall term 1930 ••• 52.323 37.s8o 71.8% 
Pending, fall term 1931 •• S5.554 39.754 71.5 

These totals do not necessarily mean th~t negligence cases 
were disposed o.f as fast as others. As a matter of fact, less 
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than 67% of the cases closed were of that sort, and if there 
had been as high a proportion of negligence actions among 
the new cases as among the ones pending in the fall of 1930, 
the percentage would have risen greatly above the 72% which 
existed at the st.art of the year. This increase was prevented 
only by the fact that negligence matters were added to the 
calendar in a correspondingly smaller proportion. 

TABLE VII 
LAW AcrrONS IN NEW YORK STATE: PROPORTION OF NEGLIGENCE CASES 

, All Casel Negligence % Negligence of Total 

Cases added during year, 
1930-1931 •••••••.•.••• 23,671 15,758 66.5% 

Cases added fall term, 193I IO,457 6,999 66·9 
Cases disposed of during 

year .................. 30,897 20,583 66.6 

If the year studied is a representative one, there is a nice 
balance between the proportion of negligence cases added 
year by year and the number disposed of, and the total busi
ness on hand contains about the same ratio of negligence 
cases at the end of the year that it had at the beginning. If. 
however, automobile claims should increase proportionately 
faster than the rest of the court's business and the slower 
rate of disposition in that field should continue, the percent
age of negligence cases on hand would jump rapidly. 

TABLE VIII 
LAW AcrrONS IN NEW YORK STATE: PROPORTION OF NEGLIGENCE CASES 

All cases Negligence % Negligence 
of total 

Pending, fall term I930 
(including new fall issues) ••• : 52,323 37,580 71.8% 

Added during year •••••••••••••• 23,67I 15,758 66.5 
Total before court .............. 75,994 53,338 70 
Disposed of ••••••••.•.•••••••••. 30,897 20,583 66.6 
Undisposed of at end of year •••• 45,097 32,755 73 
Added, fall term 1931 ••••••••••• 10,457 6,999 66.9 
Pending, fall term 1931 

(including new fall issues) •••• 55,554 39,754 71·5 
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The situation in New York County differs noticeably from 
that in the state as a whole. Despite the traffic problem in 
the metropolitan area, negligence cases form a smaller per
centage of total business, but on the other hand, they were 
disposed of more slowly than they were added. 

TABLE IX 

LAW AcnONS IN NEW YORK COUNTY: PROPORTION OF NEGLIGENCE CASES 

All cases Negligence % Negligence 
of total 

Pending, fall term 1930 
(including DeW fall issues) •••• 10,351 6,191 60% 

Added during year .............. 5,821 3,354 58 
Disposed of during year •••....• 5,937 3,132 52 
Added, fall term 1931 ..•••..••• 1,759 993 56 

Pending, fall term 1931 
(including new fall issues) .... 11,994 7,406 62 

The percentage of cases disposed of by trial was approxi
mately the same in negligence actions as in the total figures 
for the state. The table which follows may be compared 
with Table III above, and the comments made there apply 
equally to negligence cases. 

TABLE X 

NEGLIGENCE AcnONS IN NEW, YORK STATE: MANNER OF DISPOSITION 

Negligence Cases % Negligence CastS 
Trial ......................... 5394 26% 
Discontinued or Settled ••••.••• 9413 46 
Dismissed .................... . 
Disagreement or Mistrial •••••• 
Off Calendar ................ .. 
Inquest ..................... .. 

Total ........................ . 

350 
200 

4752 
474 

• 

I 

23 
2 

100 

The age of the negligence cases on the calendar can be 
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compared with other forms of litigation by a table similar to 
Table IV., 

TABLE XI 

NEGLIGENCE ACTIONS IN NEW YORK: STATE: 
TIME INVOLVED IN LmGATION 

Length of Time Since Filing Issue 
to 

I-:JIr. I-/! :!-] ]-4 4-5 5-6 Mire: Total 
Cases disposed of 

by trial ........... 2051 II41 886 860 267 66 123 5394 
Cases disposed of 

by other methods •• 5656 2733 1469 2939 645 146 1601 15189 
Cases undisposed 

of during year ...• 5138 9761 66g0 5106 5233 228 599 32755 

The comparison of negligence cases with others can be 
made clearer by computing percentages from the two similar 
tables and showing them together: 

TABLE XII 

COMPARiSON OF NEGLIGENcE ACTIONS AND ALL LAW ACTIONS IN NEW 
YORK STATE TO SHOW TIME INVOLVED IN LmGATION 

All cases Negligence cases 
Trials: percent of tried cases closed during 

their first year .......................... 42% 39% 
Other dispositions: percent of cases closed 

during their first year ................... 43 42 
Trials: percent of tried cases closed within 
, their first two years ..................... 63 60 

Other dispositions: percent of cases closed 
within their first two years .•••.••.•••..• 65 62 

This substantiates our conclusion made in connection with 
the totals for the state's judicial business :-negligence cases 
move through the judicial mill at a uniformly slower rate 
than other cases. This same material may be shown graph
ically in more detail: 
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We have already mentioned the fact that the most accurate 
indication of the effect of court congestion is the time which 

·a case must wait for trial when the parties are ready to pro
teed. This is the only point at which the delay springing 
from a congested calendar can be separated from that which 
is caused by the'parties themselves or by the complexities of 
the legal system. The gravity of this particular part of 
the problem has long attracted comment. It came to the 
attention of a Special Calendar Committee appointed by 
the Appellate Division of the Supreme Court, First Depart
ment and acting under the Chairmanship of Presiding Justice 
Victor J. Dowling. In the first report of that Committee in 
1927, it was pointed out that in January 1927: " There were 
pending in the Supreme Court of New York County 29,466 
cases triable by jury; and a case could not ordinarily be 
reached for trial for 22 months after it was at issue. There 
were pending in the Supreme Court for Bronx County 9,562 
cases triable by jury; and a ca,se could not be reached for 
trial for 24 months after it was at issue." In the next report 
of the Committee it was stated that the situation was improv
ing sligh~y,;, ifl May, 1928 a case could be reached for trial 
in IS months ~n New York County but the situation in Bronx 
County remained the same. On January I, 1933, the next 
case to be· reached in regular order on the jury calendar in 
Bronx County had been on the calendar for 3 years and I I 

months; in New York County, 2 years and 8 months; and 
in Westchester County, 4 years and 4 months. In certain 
other counties, such as Albany and Schenectady, the calen
dars were fairly well cleared. 

The tables which have been given indicate that mimy cases 
reach trial in less than a year after issue has been joined. 
One reason for this is that the figures include counties where 
cases are handled rapidly, so that the delay in congested 
regions becomes less noticeable in the final figures. Another 
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reason, which accounts for many of the quicker trials in the 
metropolitan area, is that certain cases are granted a prefer
ence when they are placed upon the calendar. These cases 
are usually commercial ones. ··so that the total figures give a 
picture which too favorably represents the length of time con
Burned by those negligence cases which are disposed of by 
triaL Again, non-jury cases are disposed of much more 
promptly than jury ones. 

We may turn next to the question of the proportion of neg
ligence cases which would be removed from the courts if all 
automobile actions were transferred to a ,::ompensation tri
bunal. The Commission's statistics do not give this infor
mation, so it was necessary to make a special investigation of 
certain cases and to estimate the percentage for the state on 
the basis of this. In New York County, 3703 of the neg~ 
ligence cases added during the year of the Commission's 
study were examined. Of. these, 2297, or 62%, involved 
personal injuries suffered in automobile accidents. The in
vestigation did not reveal the proportion of these cases in 
which the claim for personal injury was accompanied by a 
claim for property damage, but an estimate can be made on 
the basis of the figures to be given for the rest of the state. 

It was difficult to answer the question about automobile 
cases outside of New York County because in many counties 
the notes of issue do not distinguish automobile actions from 
other negligence ones. It was finally necessary to send a 
questionnaire to lawyers in three. selected counties, asking 
them to indicate the nature of all negligence cases handled 
by them which appeared on the calendars at specified terms 
of court. The results were these: 
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TABLE XIII 

PRoPORnoN OF NEGLIGENCE CASES WHICH INVOLVE MozolI. 
VEBla.E INJURIES 

Onondag~ Cortklnd Saratoga All 
Automobile: property damage only II% 31% 22Yz% 16% 
Automobile: pers<?na1 injury only 58Yz J8 50 54 
Automobile: personal and property 18 19 19 18Yz 
Negligence not involving auto-

mobiles •••••••••••••.••••.•.••• 12Yz 12 8Yz nYz 

If we combine these figures to show the proportion of 
negligence cases involving automobiles and the proportion 
involving personal injuries in motor accidents (with or with
out claims for property damage), we get the following 
results: 

TABLE XIV 

PROPORTION OF NEGLIGENCE CASES WHICH INVOLVE MozolI. 
VEBla.E INJURIES 

Onondag~ Cortklnd Sarotog~ All 
Negligence cases involving auto-

mobiles (property, personal and 
both) ••••.••••••••.•••.••••••• 87Yz% 

Negligence cases involving auto
mobile personal injury (with or 
without property damage) .•.•• 76Yz 

88% 

57 6g 73 

If the automobile compensation statute should be so drawn 
as to apply only to cases which involve personal injury with
out any claim for property damage, these estimates indi
cate that its adoption would remove 54% of the negligence 
cases from the courts. Since negligence cases made up 67% 
of the total added during the year studied, the compensation 
plan in this form would remove from the courts 36% of the 
total law actions added for the year. If the plan is extended 
to include those cases in which claims for personal injury 
,and property damage appear together, it would remove from 
the courts 73% of the negligence business and 49% of the 
law actions. If it should be made even wider in its scope to 
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include actions for property damage to motor vehicles even 
where no personal injury is involved, it would include 88% 
of all negligence cases and 59% of all law actions. In New 
York County these percentages would be somewhat smaller; 
57% of the cases added are negligence ones and 62% of the 
latter involve personal injury from automobiles, including 
both those cases in which there is also a claim for property 
damage and those in which there is no such added factor. 
If the Compensation plan applied to cases of this type, it 
would remove 35% of the law actions from the courts in 
New York County. 

TABLE XV 

PROPORTION OP LAw CASES WHICH INVOLVE MaroR 

VEBIaJ!. IN]UIlIES 

'YO' of negligeJlCe easel % of 011 easel 
Outside of N. Y. County: 

Automobile personal injury only ••• 
Automobile: personal and com

bined property and personal ••• 
Automobile: . personal, property, 

and both ••••••••••••.•••.••••• 
New York County: 

Automobile: personal and com
bined property and personal •.• 

73 49 

88 59 

57 3S 

No material is available to indicate whether motor vehicle 
cases remain in the process of litigation longer than other 
types of negligence actions or .to show what percentage of 
them are disposed of by trial rather than by other methods. 
A study made upon this subject would be valuable in casting 
light on the nature of automobile litigation. There seems 
to be no important reason for believing that there are vital 
factors in the nature of automobile cases which would make 
it incorrect to apply to them our conclusions about negligence 
cases as a whole. They form such a large part of these 
negligence cases that "the figures which we have given as to 
time-intervals and manner of disposition could be radically 
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changed only if automobile cases differed from other forms 
of negligence issues very greatly. It is for this reason that 
it seems legitimate to use our data about negl'igence matters 
as a whole in drawing our conclusions about· that part of 
the class which deals with motor vehicles. 

2. CONGESTION IN THE LOWER COURTS, NEW YORK STATE 

All of the statistics which have been given up to this point 
apply to law actions only, in the civil courts. Furthermore, 
they apply only to the Supreme Courts of the state, because 
the Commission's principal statistical investigation was con
fined to these courts. The Automobile Compensation plan 
is most significant as a remedy for conditions in these courts, 
because it is in them that the more important actions for 
automobile injuries occur, .and because of the large part 
which negligence cases play in the business of those courts. 
However, the significance of automobile compensation to the 
situation in the lower civil courts must not be neglected. 
Even if it should playa smaller part there than it would play 
in the Supreme Courts, it would be worthy of careful atten
tion if it oftered the possibility of reducing the judicial 
burden and speeding. up the disposition of automobile cases 
for the benefit of litigants. 

A study made for the Commission by Miss Rita Elbaum 
indicates that the problems of congestion and delay are as 
serious in the MuniCipal Courts as they are in the Supreme 
Courts. The situation can be seen from the following table 
which includes the Municipal Courts of Manhattan, Kings, 
Queens and Bronx. 

TABLE XVI 

MUNICIPAL COURTS, NEW YORK CITY: LAW ACTIONS HANDLED 

I929 I930 I93I 
Cases pending or added •••...••.• 630,619 789.027 919.905 
Disposed of during year.. • . • •• . .• 333,041 364,198 425,524 
Pending at end of year •..•••.•••• 297,578 424.829 494.381 
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The pending cases in the Municipal Courts thus appear to 
be piling up at a rate as fast as that of the Supreme Courts. 
They disposed of only 46% of their business in 1930 and 
a similar proportion in 1931. 

To show again the minor part which trials play in a system 
designed to provide trials, the following figures can.bequoted 
for the same Municipal Courts which were considered in the 
table above: 

TABLE XVII 

MUNICIPAL Cot1BTS, NEW You: CITY: LAw ACTIONS T1llI!D 

1929 1930 1931 
Cases disposed of by all methods 343.041 364.198 425.524 
Cases tried •••••••••••••••••.• 40.147 46.619 54.945 
Percent tried •••••••••••••••.• 1l.7% 12.8% 12.9% 

Delay in obtaining a trial undoubtedly helps to explain 
why such a great proportion of the cases are settled or drop
ped. In many instances, financial stringency forces plaintiffs 
to give up the struggle, or the ultimate recovery seems too 
slight to make the long process of litigation worth while. 
In other cases, parties notice a case for trial merely as a 
threat to force their opponents to come to terms~ The great
est evil springs from the fact that defendants take advantage 
of these conditions by contesting actions solely to delay the 
final reckoning, hoping that the claimants will surrender com
pletely or agree to a disadvantageous compromise. 

One of the most effective methods of blocking action on a 
case is to demand a jury trial, because jury calendars are 
more congested than the non-jury ones and the delay is pro
portionately greater. The evil of jury demands has been 
emphasized by a committee of Municipal Court Justices 
appointed .. to inquire into jury trials and the condition of 
the jury calendar in the respective boroughs." The report 
of this Committee showed that juries are demanded in a 
multitude of cases which never come to trial: 
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TABLE XVIII 

MUNICIPAL CoURTS, NEW YOIUt CITY: JURY DEMANDS 

I929 I9jO 

Juries Demanded ••••••.••••••••• 53,886 67,m 
Jury Trials Held................ 6,914 6,244 

In most cases it is the defendant who will profit by delay. 
This is particularly true in negligence cases where the plain
tiff's case becomes progressively more difficult to prove as his 
injuries heal and witnesses forget or die or move away. To 
indicate that jury trials are demanded for delay rather than 
for justice, the Municipal Court Justices show that these 
demands are made by defendants in almost every instance: 

TABLE XIX 

MUNICIPAL COURTS, NEW YORK CITY: PARTY DEMANDING JURY 

Demands by Plaintiff By Defendan, % Pl. % Df'. 
Matihattan: 

Contract cases .••••••.• 30 371 7% 93% 
Tort cases .•.•.••••••• 18 54B 3 97 
Total demands examined 4B 919 5 95 

Brooklyn: 
Total deman~ examined II 468 4 96 

The advantage of demanding a jury trial to parties who 
seek to obstruct proceedings can be seen from the figures 
given in Miss Elbaum's study for the Commission as to the 
length of time a case must wait for trial in the various 
Boroughs. This data is given as of November 30, 1932. 

TABLE XX 

MUNICIPAL CoURTS, NEW YORK CITY: DELAY IN 

OBTAINING TRIAL 

Manhattan •••••••.••• 
Bronx •••...•.•••.••• 
Brooklyn •.•.••••....• 
Queens ••.••••••••••• 
Richmond .••.•.•••.•• 

1u.I'Y Notf,oju.I'Y 
9 months 

17 to 25 months 
18 to 30 months 
8 to 14 months 

3 weeks 

3 weeks to 4 months 
14 to 20 months 

2 to II months 
2 weeks to 4 months 

I to 3months 
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In the Fifth District, Queens, a jury trial could be ob
tained in three months, but the figure of eight months is given 
here because the delay was that great in all of the other dis
tricts. The report of the Committee of Municipal Court 
Justices substantiates this data by giving statistics to show 
that judges sitting in non-jury sessions of court hear three 
times as many cases in a given time as they do when they sit 
in jury sessions. 

The Committee of Justices commented in this manner 
upon the figures which came to light: .. It is our conviction 
that the right to a jury trial is demanded »y defendants for 
one purpose only, to avail themselves of the delay in being 
brought to the bar of justice due to our calendar condition. 
If this be true and we submit that no other reasonable con
clusion can be or has been drawn to our attention, it follows 
that the right is not demanded to see that justice is done. 
We are aware that a large percentage of the defendants in 
our courts are the traction and casualty companies. We are 

. also aware that many if not most of them invariably demand 
a jury trial." 

No statistics have yet been compiled to show what propor
tion of the business of the Municipal Courts arises from 
motor vehicle injuries. When they handle matters through 
inquests or summary judgments or trials without jury, these 
courts are largely col1ection courts with wage, rent and com
mercial cases predominating. On the other hand, negligence 
actions have a prominent place upon trial calendars. Of the 
33,085 cases before the Municipal Court for Manhattan, 
Central Jury Part, in 1931, 20,034 were tort actions. The 
writer observed the Municipal Courts in action in Queens for 
two weeks in the summer of 1932, and of 34 jury trials held 
there, I2 involved automobile personal injury claims and 6 
others dealt with property damage arising from motor 
vehicle accidents. 
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All of this evidence points to the conclusion that an auto
mobile compensation plan would be of substantial benefit in 
relieving the Municipal Courts of part of their burden of 
cases. Its value might be enhanced by the fact that it would 
affect a class of cases in which jury trials, which cause much 
greater delay than non-jury ones, playa very large part. 

3. OTHER DEFECTS IN ACCIDENT LITIGATION 

Whether the blame is to be put upon court congestion or 
upon the sluggishness of legal procedure, these statistics show 
the presence of a grave problem. Either the method of 
handling existing judicial business must be improved or the 
amount of that business must be reduced to manageable pro
portions. The automobile compensation plan takes the latter 
tack; it would remove all cases involving motor vehicle in
juries completely from the courts. As our statistics have 
indicated,this would eliminate one-third to one-half of the 
burden of law cases in a state like New York. The plan also 
provides a method of administering these cases which is 
designed to reduce the delays which the present legal system 
seems to foster. 

We have been regarding the problem thus far from the 
viewpoint of judicial administration and the burden upon the 
courts, but there is another aspect of it which is perhaps even 
more important. We must consider the matter from the 
point of view of the parties who must somehow settle their 
controversies as to liability. There is reason to believe that 
the present syste1p is unsatisfactory for them in several par
ticulars, and we have seen that there are enough of them so 
that defects in the system will affect considerable numbers 
of people. . In all of the million cases of accidents which 
occur yearly in the United States or the hundred thousand in 
N ew York State, the problem of liability must be determined, 
either by the parties themselves or by the courts. If court 
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action is slow and expensive, if individual compromises are 
unjust, if judgments remain unsatisfied, these people and 
their dependents suffer. 

The plight of the parties whose cases never reach the courts 
is much more serious than one would suppose from the 
slight amount of attention which it has received. Financial 
necessity or a distaste for the sluggish processes of litigation 
cause many cases to be settled by disadvantageous compro
mise or to be dropped before a trial occurs. The first 
thorough study of such cases has recently been completed 
by a Committee to Study Compensation working under 
the auspices of the Columbia University Council for Re
search in the Social Sciences. That study included an inves
tigation of 8,849 cases of motor injuries and fatalities, 
selected without regard to fault or the prosecution of cases in 
the courts. Its conclusions are presented so satisfactorily 
that it will be sufficient here to cover the subject by sum .. 
marizing them. 

The essence of that report is that accident victims and their 
families often find themselves in serious difficulties because 
they are unable to obtain damages for their injuries and that 
payment, when it is obtained at all, bears little relation to the 
actual loss caused by accidents. The Committee emphasizes 
the matter of financial responsibility by showing that where 
the injured party must look to an uninsured motorist for pay
ment, he has only about one chance in four of getting any
thing,. while if the motorist carries liability insurance some 
payment will be received in 85% of the cases regardless of 
any question of negligence or contributory negligence.· 
When all the cases are considered together, it appears that 
some payment is made in about one-half of the instances of 
injury.' 

I R'IIW' of 'hi Commit'" '0 S,udy Compensa,ion, p. 55. 
• Ibid., p. 56. 
• Estimate made on the basis of Tables 5, 8 and 12, pp. 261, 264 and 269. 
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It would seem at first glance as though a system under 
which fifty percent of the accident victims receive some pay
ment would be roughly satisfactory.·, ,Even under an auto
mobile compensation plan, many injuries would remain 
uncompensated because the disability would continue for less 
than a week or because it could not be shown that the 
accident caused the particular disability for which a claim 
is made. The difficulJ:Y with the present hit-or-miss arrange
ment is that payments in a large proportion of the cases fall 
far short of meeting the economic loss incurred and that they 
are badly adjusted to these losses, a few being greatly over
paid while many others receive next to nothing. 

To show these defects, the Committee summarizes its find
ings as follows in the cases where the motorist carried in
surance: "Cases involving temporary disability with losses 
of less than $50 receive average payments which are four 
times the average loss, while temporary disability cases with 
larger losses receive on the average little more than enough 
to cover their losses. Cases involving permanent disabili
:ties receive an average amount which is enough to cover their 
immediate out-of-pocket losses, if these are less than $750, 
but not enough to compensate an earner for impaired earn
ing power. One fourth of the fatal cases received less than 
enough to cover the funeral expenses, and another fourth less 
than $500 in excess of the funeral expenses." 8 The report 
states later that in temporary disability cases, payment equaled 
the loss in 69% of the cases where there was insurance and 
I I % of those where the motorist was not insured.' In per
manent disability cases where no insurance was carried, pay-. 
ment covered the immediate losses (without consideration of 
the permanent effects of the injury) in only 5% of the cases.8 

8 Reporl, p. 62. 

7 Ibid., p. 78. 
B Ibid., p. 83. 
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The unsatisfactory condition of the present method of pay~ 
ment is emphasized when we remember that only about a 
third of all motorists 'carry insurance. 

A further discussion of the cost of litigation will be under
taken in Chapter Four, and the question of .. ambulance chas
ing " will be considered there. This latter evil is one of the 
most troublesome which the present system has produced. 
The "ambulance Chasing" lawyers, too often unscrupulous in 
soliciting cases and in cheating all parties alike, may demand 
as much as fifty percent of any amount which they collect for 
their clients. These lawyers have more interest in getting 
their profits quickly than in taking any unnecessary trouble to 
protect the interests of their clients or to further the ends of 
justice. An investigation by a committee headed by Justice 
Wasservogel of the New York Supreme Court revealed the 
practice clearly and resulted in the instituting of disciplinary 
action against seventy-four lawyers. The results of this 
attack have been considered negligible by some, and the evil 
undoubtedly remains. It must not be under-emphasized; it 
affects largely the poorer and more ignorant motor victims 
who can least afford to lose the full benefit of their claims 
and it is so widespread that "ambulance chasing" has 
become a term in common parlance. 

Not only is the motor victim left to the tender mercies of 
the ambulance chaser, but he must withstand the efforts of 
the claims agents for the liability insurance companies. 
These individuals are by no means noted for their scruples; 
they often approach the injured party while he is suffering 
both from the injuries themselves and from the financial 
difficulties which accompany them, and they paint a dreary 
picture of the impossibility of getting any payment unless the 
victim accepts the meager settlement which the company is 
willing to make. It is true that companies, according to the 
Committee to Study Compensation, often over"pay claim-
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ants willi' trivial injuries, but the greatest problem occurs in 
connection with the more serious cases where payment is 
most inadequate. The problem is a real one; as a committee 
appointed by the Legislature in Massachusetts said, "The 
spectacle of t4e ambulance chaser and the ~laim adjuster 
racing to the bedside of the injured man for contracts or 
releases is an outrage on decency, disgusting to the average 
man and a disgrace to the profession." 9 

If the victim of a motor accident decides to seek justice 
through the courts rather than through independent settle
ment, he is faced with a series of requirements which test his 
persistence and his resources perhaps as much as they test the 
validity of his claim. Judge Robert S. Marx gave his idea 
of these in an address before the Ohio State Bar Association 
in 1925 when he said., "The law today is that the injured 
victim can recover damages provided he can (1) identify the 
automobile which injured him; (2) prove that the owner was 
subject to' suit and that the driver was an authorized agent; 
(3) establish the negligence of the driver; (4) show free
dom from the slightest degree of contributory negligence; 
(5) outlive a delay of about two and one-half years; and 
provided that (6) th~ defendant is good upon execution and 
( 7) 'error' does not intervene." 10 

The fifth item mentioned by Judge Marx is the one which 
has been stressed throughout the first part of this chapter. 
Delay and congestion in the courts are important not only 
because they complicate the problems of judicial administra
tion, but also because they make it more difficult for parties 
to obtain justice by making it harder for them to get a hear
ing at aU. Where an automobile accident disables a wage-

9 Repo,.t of the Special Commission to Study Compulsory Moto,. 
Vehicle Liability Insurance, Massachusetts (1930). 

10 Marx, .. Compulsory Automobile Insurance," 23 Ohio Law Repo,.ter 
391 (1925). 
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earner and adds medical biDs to his loss of wages, financial 
straits may force him to accept any settlement he· c;an make 
immediately so that he may avoid the endless delays of legal 
action. On t;pe other hand, defendants may be "held up" 
for more than the cost of the injury through their desire to 
avoid being involved in a lawsuit for years. When the trial 
finally comes, all parties suffer from the fact that witnesses 
have forgotten or have become unavailable arid that the 
extent of disability has become difficult to prove. 

After a party has decided that he wishes to take his 
case to court in spite of the inevitable delays, he finds him
self faced next with the necessity of employing a lawyer. 
This is virtually unavoidable; without an attorney the lay
man would be lost at once in a labyrinth of rules of pleading, 
motion-practice and the technicalities of evidence and pro
cedure. Negligence lawyers usually operate on the "contin
gent fee" basis and they often demand as much as one-third 
to one-half of whatever ~mount they collect. The cost of 
this legal representation combines with other expenses to 
make a lawsuit a costly proposition. A study made by the 
Johns Hopkins Institute of Law showed that in cases result
ing in collections of $100 to $600 in the Municipal Courts in 
New York, the cost to plaintiffs was one-third of the amounts 
they were awarded and that the defense of the suits cost a 
similar amount. U If cases are appealed, the. expenses rise 
because testimony must be transcribed and printed briefs and 
records filed. If the plaintiff's claim is valid, money is being 
used which he could spend to meet his needs; if the defend
ant's claim is the better one, he must spend money on defense 
when he should be subjected to no liability. Of course, the 
losing party is supposed to pay the costs of litigation, but 
this duty can be enforced only if he is "financially respon-

11 Johns Hopkina Institute of Law, Study 01 Civil/utice i" NnII York 
(1931). 
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sible," and according to the institute's study, judgments for 
costs are almost never collected. 

The rules of law which govern negligence actions furnish 
many more complications than seem to be necessary for the 
attainment of justice. In spite of recent reforms, pleadings 
are formal and technical; they must contain certain allega
tions, they are subject to attack if they contain allegations of 
.. law" instead of those of .. fact," and the parties are bound 
by their terms when the case comes to trial. At the trial, the 
plaintiff can recover nothing unless he can sustain the burden 
of proving that the driver of the car was negligent and (if 

'the suit is against the owner) that it was operated with the 
owner's consent. If the claimant has been guilty of contrib
utory negligence, his claim is barred, however slight his care
lessness may have been. The technical rules of evidence and 
procedure often seem to bring more confusion than assist
ance. The .. hearsay rule" is the subject of continual attack 
by students of jurisprudence; its innumerable exceptions 
and the difficulty of its application have produced a mass of 
precedent and a series of problems which make procedure 
difficult in any case and which greatly increase the proportion 
of appeals and reversals. The network of rules is extended 
by those which deal with the .. burden of proof," the 
" burden of going forward with evidence" and the " burden 
of persuasion." 

The value of the jury system is a perennial subject for de
bate, and this report will not embark upon a discussion of it. 
Nevertheless, it may be fair merely to point out that jury ver
dicts have been subjected to much criticism on the ground 
that juries may be influenced as much by sympathy or preju
dice as by reason, and it ·seems legitimate to conclude that a 
group of very ordinary laymen, unfamiliar with the devices 
which are being used to influence them, are decidedly unable 
to claim any expertness in weighing medical evidence and de-
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termining liability. Students have pointed out that many of 
the most troublesome rules of evidence result from the 
necessity of keeping from jurymen evidence which would 
impress them unduly because of their inexperience. A judge 
or referee who has had long practice in hearing witnesses 
and weighing testimony can be trusted to listep with the 
proper mental reservations to hearsay statements or evidence 
given by interested parties. But a jury of unskilled laymen, 
serving for a short time only, must be protected by a buffer 
of rules, and too often the result is that useful evidence is 
excluded or cases are reversed on appeal. As one writer has 
phrased it: .. HistoricalIy, the law of evidence has been 
developed by the courts because of the necessities of the jury 
system. Jurors being untrained, the courts found it neces
sary to give a preliminary purification to the evidence 
adduced, before juries could be trusted to hear it." 18 

After a verdict has been rendered, the difficulty of coIlec
tion remains. In the Johns Hopkins study which has already 
been mentioned, 4,279 judgment entries in the Supreme 
Court of New York County were examined and it was found 
that only 17% of these had been satisfied in whole or in part 
and that less than 7% of the total amount involved had been 
paid. The Committee to Study Compensation, quoting the 
National Bureau of Casualty and Surety Underwriters, 
showed that only about a third of the passenger cars on the 
roads carry public liability insurance/' and out of the 
remaining two thirds there is a large group of II financialIy 
irresponsible" motorists from whom it is impossible to 
coIlect. 

nWarrell H. Pillsbury, .. Administrative Tribunals," 36 Harvard L. R. 
583 (1922). 

See also a note, .. Common Law Rules of Evidence in Proceedings Be
fore Administrative Tribunals," 36 Harvard L. R. 79 (1922). 

This cites James B. Thayer, .. The Jury and Its Development," 
5 Harvard L. R. 357. 

11 See Table No. 25, p. 283 of the Report. 
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4. STEPS TOWARD REFORM 

It may be possible to find remedies for court congestion, 
for the defects of litigation and for financial irrespon
sibility which will involve reforms less radical in their nature 
than the idea o'f automobile compensation. The compensa
tion plan involves sweeping innovations in insurance, liability 
and judicial machinery, and the uncertainties which attend it 
can not be ignored. It is only one of a number of measures 
which have been suggested as furnishing possible relief for 
the problem of accident litigation. 

This study would be more nearly complete if it included a 
detailed analysis of these other methods, particularly of the 
ones which offer improvements in the existing judicial struc
ture. But such a task 'would require volumes for its proper 
completion and the various reforms have already been the 
subject of able scholarship and strong practical advocacy. 
It will suffice here to mention a few of them, pointing out that 
the State Commission on the Administration of Justice and 
other bodies are turning an increasing amount of attention to 
them. Eventually this study of automobile compensation 
should take its place among a group of studies covering the 
field, and it is on the basis of all of those studies that plans for 
actual reform should be made. 

Some of the suggestions for reform aside from the auto
mobile compensation plan may be outlined as follows: 

I. Court Congestion. The most obvious way to relieve 
the pressure on the courts would be to increase the number 
of judges who hear cases of this nature. As a matter of 
fact, judgeships are constantly being added, a recent occasion 
being the unsavory creation of several new ones in Brooklyn 
in the spring of 1932. This seems an expensive solution 
unless it is accompanied by methods of increasing the judi
cial average of decided cases. 
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Certaia changes in administration might be helpful. Some 
efforts are now being made to improve the machinery of 
calendars, "calendar calls, adjournments and the assignment 
of cases to the various judges, so that the courts can be used 
for the actual trial of cases rather than for administrative 
details. Other states have experimented with the idea of an 
.. executive judge" who has a certain responsibility for main
taining efficiency among his colleagues. 

Modification in the rules of pleading may be possible in 
one of two directions. An effort may be made to approxi
mate a system of " notice-pleading" by which pleadings are 
kept simple and non-technical and facts and is~ues are clari
fied at the trial. On the other hand, there might be some 
advantage in a return to the common law system of pleading 
by which the exchange of complaint and answer, reply and 
rejoinder, continued until only the most important issue re
mained for settlement at the trial. The field of motion-prac
tice offers another field for simplification and reform. The 
subject is now receiving much attention and some relief may 
be afforded there. 

One fruitful field which has not yet been sufficiently ex
plored is that of proceedings before trial. There are un
doubtedly many cases which could be weeded out in their 
preliminary stages without the necessity of their coming to 
the neck of the bottle which the trial represents. A system 
of preliminary hearings before Masters, like the one now 
in use in England, might be introduced, and the arrange
ment for preliminary hearings before referees now being 
experimented with in Massachusetts might be worth con
sidering. Even if the Masters or referees had no power 
except to establish the issues to be tried, there would be 
a considerable elimination of cases based on trumped-up 
issues, cases which are filed or defended merely as a threat 
to the opposing party and cases where it is hoped that 
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the defect will not be discovered at the trial. The same 
result-that of bringing the issues into the open-might be 
achieved by a more effective use of the machinery of "dis
covery before triaL" The principle might be carried to its 
logical conclusion by an extension of the mechanism of 
summary judgments now in use in New York State, where 
the case may be finally decided without a trial if one of the 
parties has no reasonable basis for his case. 

2. Rules of Law and the Conduct of Trials. Many sug
gestions have been made in this field. The old problem of 
simplifying the rules of evidence has a prominent place. A 
newer suggestion is that the subjects of presumptions and 
burden ot proof should be completely re-examined, on the 
theory that present rules, developed under conditions which 
are now being outgrown, no longer fit the facts and the needs 
of negligence trials. A suggestion along the line of com
pensation principles is that the rules of negligence should be 
modified both in the direction of greater simplicity and in 
the direction of greater liability upon the motorist. One 
method of reaching the latter result is by the use of therule 
of " comparative negligence." 

3. Financial Responsibility. It would be possible to 
eliminate to a large extent the evil of unsatisfied judgments 
by the enactment of a compulsory liability insurance law for 
motor vehicle owners as has been done in Massachusetts. It 
must be remembered that this would be of no service in re
ducing congestion in the courts; in fact, the Massachusetts 
law seems to have added greatly to the flood of negligence 
cases with which judges must deal. 

It is entirely possible that the advocates of the compen
sation plan are justified in their assertion that relief is not 
likely to occur through these milder methods of reform. 
They argue with considerable weight that there is little indi-
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cation that judicial procedure is being sufficiently simplified 
or speeded up to allow the tremendous volume of automobile 
litigation to be forced through the bottle-neck of the trial 
courts rapidly enough to prevent intolerable clogging. There 
have been reforms in the past, but these have not kept the 
problem from growing greater. Compensation advocates 
suggest that a multitude of helpful changes have been pro
posed but that few of these have been put into practice. 
They suggest also that legal changes which would furnish 
the requisite relief might have to be so radical that they 
would approach the establishment of a compensation plan 
without the advantages which might flow from adopti~g that 
plan in its entirety. It is for reasons such as tftese that a 
consideration of the compensation scheme appears to be well 
worth while. 



CHAPTER II 

THE AUTOMOBILE COMPENSATION PLAN 

I. GENERAL PRIN CIPLES 

THE discussion in the preceding chapter has shown us the 
reasons why the automobile compensation plan has come 
into prominence. The statistics which have been given there 
indicate that automobile cases contribute greatly to court 
congestion, and the material quoted from the report of the 
Committee to Study Compensation points out the other evils 
which are present. Considerations such as these are respon
sible for the movement to separate automobile cases from 
other classes of litigation and to treat them in a special 
manner, in special tribunals and under new rules which are 
designed to overcome the difficulties which now exist. 

The compensation scheme involves three principles from 
which all of its more detailed provisions flow: 

I. The removal of all automobile personal injury cases from 
the courts and the handling of these by an administrative com
mission with relatively swift and simple procedure, similar to that 
which now operates in connection with workmen's compensation. 

2. The abandonment of common law rules of damages, 
negligence and contributory negligence. The plan places abso
lute liability upon owners of motor vehicles for all injuries in 
which their vehicles were involved. Damages are limited defi
nitely and will be measured as accurately as possible according 
to medical expenses and actual economic loss suffered. 

3. The inauguration of a system of compulsory financial re
sponsibility among automobile owners by requiring them to carry 
insurance or furnish security or a bond covering all awards 
which may be made against them. 

44 
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The second of these principles is in some respects the most 
important, and at the same time it may be the slowest in 
making its way into popular favor. In allowing compensa
tion for injuries regardless of fault, it recognizes that in
juries are expensive whether or not the victims were to blame 
for their occurrence. A million automobile injuries a year 
in the United States mean more than merely the potentiality 
of a million unrelated legal actions. They mean hardship, 
expense and readjustment affecting hundreds of thousands 
of families as well as the victims themselves and creating very 
serious problems for a considerable part of them. The re
port of the Committee to Study Compensation described case 
after case where individuals and families suffered hardship 
and even destitution because of motor accidents which were 
wholly uncompensated or in which the compensation was 
insufficient to meet the financial loss incurred. In providing 
modest but adequate compensation for all motor injuries, the 
compensation plan offers the hope of eliminating the prob
lems-social as well as individual, in our highly interrelated 
society-which those injuries now bring. 

The advocates of compensation have a second line of argu
ment which they use to show that existing legal rules are 
poorly adjusted to the needs of the motor accident situation. 
They suggest that the rules of negligence and the exacting 
standard of the .. reasonably prudent man" are inheritances 
from the English common law and were developed long ago 
in a simpler society where it was legitimate to assume that 
injuries would not occur unless someone had blundered. 
They suggest that .. reasonable care" is no longer a valid 
criterion. The present traffic situation furnishes an omni
present danger of injury; every individual who operates a 
motor vehicle or steps upon the streets runs a (isk of doing 
or receiving serious injury. Even superhuman vigilance 
would not free the traffic situation of all danger; we have 
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created a condition which it is beyond our power to control 
fully. One writer expresses the idea well when he says that 
danger is " inherent in the operation of motor vehicles by and 
a~ong people of average human frailty." 1 Individuals are 
less at fault than the system; they merely furnish the final 
motivating force which turns the potential danger of traffic 
into the actual one of collision. 

The rules of negligence have always been difficult to apply. 
The jury, reasoning after the occurrence of the injury, must 
decide how a reasonable man would have reacted to the events 
leading up to the accident. There is continual uncertainty as 
to whether age, experience and physical condition can be con
sidered in determining whether an act is "reasonable." 
There are no exact rules; only by taking a case through the 
courts can parties tell whether or not they are legally entitled 
to ·damages. All of these factors apply with added force to 
the motor cases of the present day because of the considera
tions which were mentioned in the preceding paragraph. 
Juries may be moved by sympathy. In mahy other instances 
they seem to feel the necessity of proving one party or the 
other blameworthy, so they find negligence in situations 
where· the accident was really unavoidable. Perhaps there is 
more than a little significance in a verdict rendered in a Muni
cipal Court case which the writer attended: "We find both 
parties negligent and award the plaintiff $200 damages." 
Other factors besides the rough test of negligence are com
ing to demand consideration. 

There is good reason to feel that this simplification of the 
rules of liability and damages, coupled with simplified rules 
of procedure and the elimination of the jury, will make it 
possible to handle claims with much more dispatch than can 
be done in the courts at the present time. If the compensa-

1 Carman, .. Is a Motor Vehicle Accident Compensation Act Advis
able?" 4 Minn. L. R. 1 (1919). 
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tion plan becomes law, liability will be automatically estab
lished on the showing of certain simple facts: that an 
accident occurred and that a certain motor vehicle was in-:
volved in it. The whole long process. of proving how the 
accident happened and showing whether there was negligence 
or contributory negligence, will become superfluous. Since 
there will be no jury, the referee may enjoy greater freedom 
than judges now possess to depart from rules of evidence 
which are usually technical and often troublesome. Any 
visit to a courtroom will indicate to an observer how greatly 
these factors--the proving of causation and negligence, the 
invoking of technical rules of evidence, the lengthy charge to 
the jury, and the disputes over points of law which accom
pany all of them-contribute to delaying the trial and bring
ing congestion to the courts. 

The new plan attempts to reduce the struggle between the 
parties to a simple and clear minimum by disposing in ad
vance of most of the matters of dispute. Consequently the 
Board, being faced with the task of adjusting an adminis
trative claim for compensation on simple evidence rather than 
that of adjudicating a legal action for damages, should find 
encouragement in an attempt to keep its procedure free from 
complexity. 

The plan provides that the cost of the motor's toll of life 
and limb shall be placed primarily upon motor vehicle owners. 
It is this feature of the scheme which may be the most vulner
able, and a discussion of the reasons for it will be undertaken 
in the latter part of Chapter Four. Perhaps the most cogent 
argument for it is that motor owners are fundamentally the 
cause of accidents because they are responsible for the pres
ence of vehicles upon the roads. Another basis for the prin
ciple might be that it is legitimate to make the motorist as
sume, as a condition precedent to operating his vehicle, the 
burden of any damage caused by that vehicle. Again, it 
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might be claimed that an automobile is a .. dangerous instru
mentality," so that respectable common-law precedent could 
be found for imposing absolute liability. 

In answer to these arguments it can be pointed out that if 
all accident victims are to be allowed to recover damages on 
the theory that traffic conditions in general are responsible for 
their injuries, motorists too should be allowed to shift the 
blame to these conditions rather than assuming it themselves. 
A motor vehicle is more a necessity than it is a " dangerous 
instrumentality." The danger arises less from the operation 
of any certain car than from the presence of so many cars 
upon the road at the same time. Pedestrians by their pres
ence on the streets contribute to the risk of accidents and it 
might be pertinently asked why they should not contribute to 
the compensation fund. The principle which is so useful as 
a basis for workmen's compensation, that industrial accidents 
should be considered as part of the cost of the goods pro
duced, is less useful here since the operation of private 
pleasure vehicles produces no marketable goods whose price 
can include compensation payments. 

In Chapter Four an attempt will be made to weigh these 
conflicting premises. Imposition of absolute liability on the 
motorist is not a fundamental feature of the compensation 
idea. The plan could make use of a system where the state 
paid all awards from general taxes. It might be possible to 
work out the plan under a system which retained the rules 
of negligence, but such an arrangement would increase greatly 
the difficulty of obtaining that quick and shnple disposition 
of claims which is one of the most important features of a 
compensation scheme. 
. The compensation plan is designed to adjust the amount 
of damages to be paid to the actual economic loss caused by 
lfiJunes. It makes the motorist liable only in terms of the 
actual, tangible cost of injury in treatment and wages, leaving 
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the intangible burdens such as pain and suffering to be borne 
by passenger or pedestrian. It establishes the definite test 
of loss of earning power as the criterion to be used wherever. 
possible in computing awards, and to a certain extent it 
furnishes rules to supplement the discretion of compensation 
officials in making these computations. State medical ex
aminers are to be available to assist in estimating the extent 
of disability, and referees can be expected to acquire experi
ence in fixing awards which will render their conclusions 
more accurate than those of jurymen who are chosen chiefly 
for their inexperience in such matters. 

It is planned to make the victim bear a portion of his own 
burden. This practice has been universally adopted in work
men's compensation statutes where it seems to have met with 
approval. The automobile statute will pr()bably copy the 
Workmen's Compensation Law by providing that awards 
shall amount to two-thirds of the loss of earning power 
which the injury causes. This furnishes the motorist some
thing in exchange for the absolute liability which is imposed 
upon him and at the same time the accident victim benefits 
by the statute because he is protected against the financial 
irresponsibility of the motorist and is assured of a fair 
amount of compensation without the interference of the 
'rules of negligence. 

The outlines of the c6mpensation machinery seem to be 
clearly indicated by this discussion. The plan contemplates 
the establishmen~ of a system of administrative adjudication 
through which aU cases of automobile injury are to be de
cided and by which compensation awards in these cases will 
be made and enforced. Such a system has been operating in 
the field of industrial accidents for two decades under the 
New York Workmen's Compensation Law and we shall be 
wise to reap where possible the fruits of its experience. We 
must.remember that a fundamental principle of the compen-
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sation scheme is that it subordinates the tradition of .adjudi
cation between individuals to a newer idea of administration 
of the rights and duties of individuals with the broader end 
in view of solving, not individual problems alone, but also a 
great social problem embracing many individuals. It may 
be that the Compensation Commission is destined to become 
nothing other than a court of law under another name; 
Chapter Six will discuss this possibility. But such a result 
would render the plan futile. The administrative side must 
be emphasized by minimizing the idea of a clash of individual 
rights. The statute does this primarily by making the auto
mobile owner liable without question for any injuries his car 
inflicts, leaving almost no dispute as to the existence of 
liability. Any clash over the amount of damages is elimi
nated as far as is practicable, by compensation provisions 
which set forth definite and tangible bases for computing the 
amount of the award. The ins~rance provisions in the 
statute contribute to the same end by spreading the loss 
equally among a large number of persons; any individual 
bears only very indirectly the burden of the particular acci
dent caused by his automobile. The Board may become a 
body of experts in d~termining and alleviating loss in accord
ance with wise poli!=y and the terms of the statute. This is 
the true function of an administrative body and it is this 
which is designed to make a direct attack on the social 
problems presepted by the motor accident situation. 

Perhaps the principles invol"ed in the compensation pla~ 
can best be elucidated by discussing in more detail some of 
the provisions which would need to be worked out before a 
statute on the subject would be ready for adoption. Our 
discussion will proceed more satisfactorily if it is not confined 
to any single detailed draft of a Compensation Law. Such 
drafts have been prepared by other students, the most im-
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portant being those drawn up by the New York City Qub in 
192 5, two bills introduced into the New York Legislature 
by Senator Straus in 1921 and 1923, and the partial 
draft appearing in the report of the Committee to Study 
Compensation. 

2. THE INCIDENCE OF LIABILITY 

The Liability of the M oto,. Vehicle Owne,. 

As the discussion earlier in this chapter indicated, the pro
ponents of the compensation idea assume that liability for 
motor accidents shall be placed upon the motor vehicle 
owner, rather than providing that the burden shall be 
shared by the driver, or the injured party, or the public. 
There might be a sound basis in social theory for wording the 
statute so that the owner must carry insurance, the company 
being directly liable to any person injured by an owner to 
whom it has furnished insurance. Under such a law, the' 
victim of an automobile mishap would look entirely to the 
company; it would be almost a form of social insurance 
provided by a tax on automobile owners. In that case, no 
certain owner would have any relation to paying for any 
particular injury, whether caused by him or by a stranger to 
him. Such a provision would seem to violate no legal 
principles; the liability of the insurance company would be 
contractual and the result would be merely to eliminate the 
owner (who is often only a figurehead for the insurance 
company in any event) from the defense of the claim. 

A compensation statute based upon such a theory seems 
perhaps extreme at the present time. Its best points are at
tained by an act properly imposing liability in the first in
stance upon owners and a law of this sort has certain de
cided advantages. For one thing, it can apply to owners 
from outside the state who may be made liable but who can 
not feasibly be required to insure. Again, it may give relief 
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19 injured parties where an insurance company has become 
insolvent, where a policy has been cancelled or where a 
motorist has somehow managed to avoid insuring, as when 
he drives an unregistered car. Still again, it gives the com
pany a better opportunity for selection and pressure in the 
case of careless drivet:s by connecting the owner (who is the 
driver or responsible for the use of the car) directly with the 
particular injuries he causes. And it somewhat facilitates 
identification, especially at the scene of the accident, because 
the registration will in almost every instance reveal the name 
of the owner even if a change in companies should make it 
difficult to trace the company which is responsible. 

The statute could provide, of course, that all injured parties 
should be paid by the state, and the amount of all such pay
ments could be supplied from funds collected by the ordinary 
means of taxation. This carries social insurance to. its logi
cal conclusion and abandons the idea that the motorists whose 
cars cause the motor vehicle accident situation have a special 
duty to pay for the accidents which result from that situa
tion. The desirability of such an arrangement need not be 
discussed here. The principles involved are obvious enough, 
and their adoption or rejection is. largely a matter of policy 
and practicability. 

The compensation scheme places part of the expense of 
injury upon the accident victim. It is likely that an auto
mobile compensation statute would follow the almost uni
versal arrangement of workmen's compensation laws which 
limit awards to two-thirds of the loss of earning power which 
results from the disability, thus making the injured party 
bear one-third of the loss. In exchange for this burden, he 
receives assurance of payment regardless of negligence and 
he is provided in every case with a financially responsible 
defendant. 

If it be assumed that liability is to fall upon the motor 
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vehicle owner, the statute might be drawn along the follow.
ing lines: 

Every owner shall be liable to pay compensation according to 
the provisions of this law for the injury of any person, as de
scribed in the next section, caused by his motor vehicle without 
regard to fault as a cause of injury except that: 

(a) No injured person is entitled to compensation where his 
injury is caused by his wilful intention of bringing about injury 
to himself. 

(b) This chapter shall not apply where a motor vehicle· has 
been stolen, during the period between the theft of the vehicle 
and its recovery by the owner. 

The reference to "any person, as described in the next 
section" will be explained by later discussion. Where two 
cars are involved in an accident, each driver pays damages to 
part of the injured parties, hence the statute could not be 
phrased to cover merely liability to " all persons." 

A considerable amount of discussion may center around 
the words "caused by his motor vehicle" in this section. 
This phrasing appeared in the Straus Bill of 19232 and in 
the suggested dralt of the Committee to Study Compensa
tion,' and critics of those drafts have pointed out the poss!
bility that many cases may arise in which the question of 
causation will result in perplexity to the referees and a flood 
of appeals to the courts. That question can not be wholly 
escaped, of course, in a statute which must in some manner 
connect owners and injuries. But the mass of precedent 
(which presents a discouraging tangle of conflicting views) 

• Two Automobile Compellll6tion bills were introduced into the New 
York Legislature by Senator Straus, Senate No. 620, Feb. 21, Ig2I and 
Senate No. 1711, Mar. 23, 1923. They will be referred to hereafter as 
the .. Straus Bills." The New York City Cub prepared a· bill on the 
subject in 1925 and i. working on one in 1933. 

• R,pDrl of 'M Committee '0 S,vdy CompetlSatioJt, p. 237. 
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and the limitless ramifications of the question itself suggest 
the desirability of attempting a new phrasing of the statute 
which might simplify the problem. 

It might be satisfactory to impose liability for injuries 
" contributed to" by the owner's vehicle. Such a phrase has 
a connotation which is in line with a liberal judicial interpre
tation of the phras~ "caused by." It imposes liability both 
where the car was a causa sine qua non-a factor without 
which the accident could not have happened-and where th~ 
vehicle was an additional contributing factor in an accident 
which would have occurred anyway. 

Another form of the section which seems worthy of serious 
attention makes the owner liable for an i.njury" in which his 

• motor vehicle was involved through its impact with any per
son or object." This is suggested in a n<fe appended to the 
draft of the Committee to Study Compensation." It seems 
to place a desirable emphasis upon the accideRt as a primary 
"cause of th~ evil rather than employing exclusively the more 
difficult concept of causation. It helps to eliminate the ques
tion of causation,·for instance, in cases where a certain car 
was involved in an accident which might have occurred with
out it but where it is perplexing or impossible to tell definitely 
whether the car contributed to the injury by making it worse 
than it otherwise would have been. 

The purpose of the phrase, "through its impact with any 
person or object" can be illustrated by two examples given 
in the note to the draft of the Committee to Study Compen
sation which has already been cited. The first: A, blinded 
by B's defective headlights, drives his car into C's car. B, 
through the defect in his lights, bears a causal relation to the 
accident although his car strikes neither of the others. The 
second situation is similar: A swerves to avoid B's Car which 
is temporarily stopped in traffic, and strikes C's car. Here 

& Page 245. note I. of that report. 
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again, B's car contributed to the inj~ry although here B may 
not be at fault as he was in the first example. It might be 
desirable to impose liability upon B in such cases.' Certainly 
his car, although it does not strike the others, bears a direct 
connection with the accident which results. It is easy to 
realize the difficulty of the problems which would come be
fore referee.s, board and courts if we should attempt to im
pose liability upon every owner whose car was concerned in 

1he endless series of events contributing to the accident with
out considering the remoteness of that contribution through 
the chain of causation. For the sake of simplicity it seems 
better for the statute to confine its attention to cars involved 
directly in the accident through actual impact. 

This provision oPerates in a few cases to prey-ent recovery' 
of compensation ,by the injured party. For instance, A 
drives his car negligently so as to endanger B, a pedestrian. 
B, in jumpin~ to escape A's car, srikes a stationary object, 
or steps into the path of the car of C, who ill( uninsured 
and financially irresponsible. In the latter case, C is liable 
to pay compensation but collection will be impossible. In 
the former case, B is without remedy. If we omit the pro
vision about impact, A is liable because his car was, in a sense, 
.. involved in " the mishap. Such cases may be rare, and to 
allow recovery to B in situations like the one where he falls, 
or strikes an object in escaping from A's car, might open a 
wide path to fraud. There is no impact, B may sw~r that 
his fall was caused by his avoidance of A's car when A may 
not even have noticed or remembered the occurrence. It is 
likely that there would be few witnesses to the incident. And 
the situation has a peculiar tendency to create perplexing 
problems of cansation as to whether B would have fallen any
how or whether A's car was" involved in " that fall. 

Subdivision (b) of the section which was presented above 
offers opportunity for some difference of opinion. The 
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Straus bills and the bill prepared by the New York City Dub 
in 1925 omit the sentence entirely, thereby making the owner 
liable for the operation of his car even by a thief. The draft 
of the Committee to Study Compensation leans in the other 
direction, providing that the statute shall not apply where 
" such motor vdticle, at the time the injury was caused, was 
being operated without the owner's express or implied con
sent" That draft continues, II Nothing in this act shall be 
deemed to interfere with the application of existing presump
tions for establishing such consent" I It seems desirable for 
the owner to be freed from liability where his car has been 
stolen. Holding him responsible in such a case goes to an 
~eme as an application of the doctrine of absolute liability 
and its constitutionality may even be questionable. The 
Committee's draft, on the other hand, opens up the whole 
question of consent, including principles of implied and con
structive consent, agency and the " family automobile." It 
is based upon good precedent, as many states now have laws 
making the owner of a motor vehicle liable for the negligence 
of the driver where the car is used with his" express or im
plied" consent Since the constitutionality of these laws has 
received judicial approval, the use of similar. language in 3:. 
compensation statute would reduce doubt upon that score. 
Nevertheless it seems reasonable to argue that it is a desirable 
and legitimate application of the doctrine of absolute liability 
to make the owner, who can control the use of his car at least 
to a great extent, responsible for that car in the hands of 
anyone except a thief. 

The Beneficiaries of the Owner's Liability 

The owner's liability is not delimited completely until the 
compensation statute has determined the parties to which the 
owners of the vehicles involved in an accident shall be liable. 

• Repo,." p. 237. 
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There are various arrangements which may be made upon 
this point. One of these which seems most satisfactory is to 
make the owner liable to all injured persons who were in or 
upon his vehicle at the time of the injury and to divide 
liability equally among all motorists involved in the accident 
when the injured party was not in or upon a motor vehicle. 

The second part of this arrangement (which ~oncerns 
pedestrians for the most part) is modeled after the draft of 
the Committee to Study Compensation and seems to offer a 
promise of equitable operation. Where two or more cars 
are involved in an accident in which a pedestrian is injured, 
it seems fair to make all owners bear part of the cost of 
compensating the victim. The Straus Bills place liabil
ity upon the owner of the car which struck the victim, dis
regarding the possibility that other cars may have been 
involved in the accident. Such a provision has the advantage 
of simplicity. The victim need not look to several owners in 
recovering compensation, and the Board is relieved of the 
duty of enforcing awards against more than one owner. But 
if the statute provides that liability shall depend upon 
whether or not a car was involved in an accident, it seems 
inconsistent to let the owners of some of these cars escape 
completely. 

The first part of this arrangemerlt is essentially the same 
as that given in the Straus Bill of 1923 and in the draft of 
the Committee to Study Compensation. Two other arrange
ments should be considered. First, every owner whose car 
is involved in the accident might be required to contribute 
equally to pay the awards of aU victims. In that event, pas
sengers would be covered by the same rule which governs 
injuries to pedestrians. Second, it could be provided that 
where one car is involved in the accident, the owner shall be 
liable for all injured passengers but that where more than one 
car is concerned, all injured occupants, including the owner, 
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shall look to the owner of the other vehicle or vehicles for 
compensation. 

The suggestion that all owners should contribute equally 
to all awards has the obvious characteristic (be it advantage 
or disadvantage) of imposing the burden of injury equally 
upon all owner!! concerned. It has the disadvantage of in
creasing the number of defendants who must be included in 
the settlem~nt of claims arising from accidents of this nature, 
thereby making settlement by negotiation or compromise 
more difficult and increasing the probability that the cases 
will be contested or appealed. The other suggestion, that each 
owner should compensate the occupants of the other car or 
cars involved in the accident, might have one highly desir
able result in preventing any tendency to collusion between 
the owner and occupants to r~over from the insurance com
pany for fictitious or exaggerated injury. 

None of these suggestions makes provision for the com
pensation of an injured owner where his vehicle is the only 
one involved in the accident, as where it collides with a sta
tionaryobject. This result seems inescapable. There is no 
one against whom the compensation plan could give him a 
claim, and to provide that he may receive payment through 
his own insurance amounts to no more than to force him to 
carry compulsory accident and life insurance. 

Where two or more cars are involved in the accident, the 
arrangement which we mentioned above, under which each 
owner compensates the owners of the other cars, provides 
for the owners of the cars. The original arrangement 
which we set forth does not include the owners, and it may 
be criticised because it thus removes from them all right to 
compensation. It might be answered that in exchange for 
refusing the owner a right against other owners, we give 
him correlative immunity from their claims against him and 
that this benefit will reach him in the form of reduced 
insurance rates. 



THE AUTOMOBILE COMPENSATION PUN 59 

Exclusiveness of Remedy 

The sections of a Compensation Law which we considered 
above gave the injured party a right to seek compensation, 
but they did not remove his right to seek damages through 
the courts of law rather than through the compensation 
machinery if he should prefer to do so. There are certain 
advantages in the retention of this option and.the Straus 
bills and the City Club bill of 1925 are drawn in this 
form. Those bills give to injured parties the right to 
compensation and provide that if he should receive an award 
he must sign a release of all claims to damages at law. The 
most important advantage of th~ arrangement is a practical 
one; it avoids the necessity of obtaining an amendment to the 
New York State Constitution before putting the compensa
tion statute into effect. As our chapter on constitutionality 
will show, the New York Constitution prohibits the dimin
ishing of recovery fpr wrongful death, and compensation 
schedules clearly violate this provision. It was necessary to 
obtain an amendment to the state constitution before the 
Workmen's Compensation Law was held valid. Students of 
the compensation scheme in N ew York seem to agree that it 
would be very difficult to complete the naturally hard process 
of obtaining an amendment where an Automobile Compensa
tion Law is concerned because of the opposition which would 
arise and the difficulty of arousing any strong public feeling 
on the subject. 

Those students of the subject who criticise the law in its 
optional form do so on the ground that so many claimants 
may prefer to sue at law that there might be too little busi
ness to allow the compensation machinery to function at its 
greatest efficiency. Claimants in the higher income group 
particularly may prefer to take their chances on large jury 
verdicts. On the other hand, there is the possibility that 
recovery under the compensation law may prove attractive 
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because the cases will be determined swiftly and a reasonable 
amount of damages will be assured regardless of contributory 
negligence. It is also possible that the inauguration of an 
optional plan would meet with muclt less resistance from the 
public than would be received by a plan involving compulsory 
features. 

If the constitutional difficulty can'be disposed of and popu
lar opposition can be overcome, it 'would seem desirable for 
the statute to provide that "the right to compensation pro
vided by this chapter shall be exclusive." If the compensation 
plan is at all a satisfactory one, additional advantages should 
accrue if all cases are handled in the same way. This would 
remove ~rom the victim the hardly desirable option of gambl
ing on larger damages and a longer wait in the courts or of 
relying on the surer and more modest 'compensation schedule. 
It would assure the owners that they would receive the bene
fit of the compensation schedule and a reduction in court 
costs in exchange for their absolute liability and. the necess
ity of carrying insurance. Victims are given something in 
exchange for the statute's limitation of the amount of their 
recovery· in being allowed to receive compensation without 
proving negligence or disproving contributory negligence. 

It might be advisable to make the plan optional for the 
motorist as well as for the accident victim, to increase its 
popularity. This expedient has been tried in workmen's com
pensation statutes, but in most of these the option has been 
formal rather than actual because the law imposed many 
disadvantages upon employers who failed to insure. An 
article by Ernest C. Carman describes ways in which the 
motorist could be encouraged to accept the terms of an 
optional statute.8 The defense of contributory negligence 
might be denied to him and the burden of clearing himself 

II .. Is a Motor Vehicle Accident Compensation Act Advisable?" 
4 Minn. L. R. J (1919). 
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of the presumption of negligence could be placed upon him. 
The accident victim might be given a lien on the motor 
vehicle until the case is heard and any judgment paid. 

Provisions somewhat like these might be used as a penalty 
upon owners of New York cars who fail to establish their 
financial responsibility by insuring their cars. Any owner 
whose car is subject to the New York registration laws and 
who has not complied with the terms of the statute might 
be made liable under the statute or under the common law 
at the option of the injured party. If the victim chooses 
the common law, the rules mentioned above might be applied 
to him. 

Another question which will arise is this: if the owner pays 
compensation under the statute should he be allowed an action 
against a third party whose negligence caused the accident? . 
There are two situations in which this problem might present 
itself. The first: suppose car A, driven carefully and car B, 
driven negligently, collide, passengers in both cars and a 
pedestrian being injured. Owner A must pay compensa
tion to the pedestrian and to certain of the passengers. 
Should he be allowed a right of action at law against owner 
B, because B's negligence caused money loss to him? The 
second: suppose that the accident was caused by the careless
ness of neither driver, but by the negligence of a third party, 
as where a builder leaves lumber unlighted in a street. 
Should the blameworthy outsider be held liable at law to 
reimburse the parties paying compensation? 

There seem to .be persuasive reasons for removing the 
action at law i~ the first of these cases. Between parties 
involved in the accident, the rights and liabilities arranged 
by the compensation statute should be exclusive and owner 
B's settlement with the Board of his liability under that 
statute should free the judicial machinery from further liti
gation. Only in this way may we remove the mass of auto-
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mobile cases from the courts, escape from the unsatisfactory 
principles of negligence and render the action of the referees 
and Board conclusive and inclusive. 

The second case turns on a question of policy. The Com
mittee to Study Compensation seems to encourage owners to 
shift their burdens to negligent third parties. The Com
mittee's draft provide.s f that where the injury is caused by 
the negligence of one who is neither an owner nor an.occu
pant and who is not a claimant of compensation, the award 
shall operate as an assignment to the insurance ~rrier of 
the right of action against the negligent party to the extent 
of the award. One di.fliculty with this~draft is that it seems 
to ignore completely the possibility that the owner himself, 
or the driver for whom he is responsible, may have been 
equally negligent. Another difficulty, and perhaps the most 
important one, is the danger of a considerable number of 
suits under this section; suits which will be of a type which 
will peculiarly tend to produce troublesome' questions of 
causation. 

One more question remains under this section. What if 
a workman is injured by a motor vehicle while in the course 
of his employment? If the Workmen's Compensation Law 
and an Automobil~ Compensation Law both contain provi
sions saying, " Th~ remedy afforded by this statute shall be 
exclusive," which should prevail? The draft proposed by 
the Committee to Study Compensation renders the Automo
bile Compensation Law controlling in such a case.& Another 
suggestion which has been made 8 is to render the Work
men's Compensation Law controlling when the employer is 
the owner of the motor vehicle which causes the injury, 

f Report, pp. 239-40. 
8 Page 239 of that report, section entitled" Exclusiveness of Remedy." 
8 Elsbree and Roberts, .. Compulsory Insurance against Motor Vehicle 

Accidents," 76 U. of Po. L. R. 6go (1928). 
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allowing the claimant his option of proceeding against the 
motorist or his employer where these are two different 
parties. 

It seems better to provide that where the statutes come into 
conflict the Workmen's Compensation Law should take 
precedence. The policy behind such a view is this: work
men's compensation statutes are designed to meet as nearly 
as ~sible the needs of employers and workmen. Compen
sation schedules ooder them are intended to apply with jus
tice to employees as a class. An automobile compensation 
statute m~st extend more broadly than a workmen's compen
sation law; it must apply to employer~, housewives, children 
and unemployed petsons, so its provisions can not be as 
closely adjusted to the needs of the employee group as the 
provisions of a workmen's compensation statute can be. 
The objection to this arrangement is on the ground that the 
classification embodied in it may be unreasonable. There is 
justification for treating motorists and motor victims differ
ently from other injured parties, because they are parts of a 
special problem. But the courts may hold that there is no 
justification for excluding wage-earners from the operation 
of an Automobile Compensation Law, and the labor organ
izations may object to the distinction. It seems as though 
this argument was answered where we pointed out that both 
employees and employers gain special benefit from having 
their disputes settled under workmen's compensation laws 
adapted particularly to them. 

3. COMPENSATION 

Basis of Computing Compensation for Disability 

It has been pointed out already that the ideal at which the 
compensation plan aims is the adjustment of awards as 
closely as possible to the actual economic loss caused by the 
accident. There are obviously three elements which must be 
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taken into consideration; medical expense, loss of wages and 
reduction of earning power. 

In dealing with the problem of medical treatment, there are 
several paths of policy which might be followed. In any 
case, the statute should provide that the compensation award 
shall include medical attendance and treatment, and hospital 
service, medicines and apparatus. Fees and charges should 
be made subject to regulation by the Board. The statute 
might require merely that these be "reasonable," or a pro
vision similar to that found in section 16 of the New York 
Workmen's Compensation Law might be included limiting 
these expenses to " such charges as prevail in the same com
munity for similar treatment of injured persons of a like 
standard of living." 

The problem of the choice of doctors will give rise to 
much difference of opinion. Much might be said for the 
establishment of a system of medical service furnished by 
the state under the control of the Board to have complete 
direction of the treatment of automobile cases, except perhaps 
in cases of emergency. We could list these as some of the 
advantages of the plan: a reduction of the cost of medical 
service, which would reduce policy rates and lighten the 
burden upon owners; control by the Board of the nature and 
extent of treatment, which would prevent the recovery of 
awards for fictitious, exaggerated or unnecessary services; 
and in certain cases among the poorer classes, better treat
ment than the individual would provide for himself. One 
disadvantage would be the violent opposition which such a 
scheme might engender among members of the medical pro
fession. Injured parties, too, might strongly prefer to be 
treated by a private physician of their own choosing. 

The best arrangement seems to be to allow the injured 
party to choose his own doctor and control his own treat
ment within the limits set by the Board under its supervisory 
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powers. It seems likely that a requirement that the injured 
party must submit to treatment furnished by the owner 
would meet with great resistance, in spite of the success of 
a similar provision under the Workmen's Compensation 
Law. Preference and confidence playa large part in all 
medical treatment, and the danger of excessive charges or 
collusion in exaggerating claims might be kept within bounds 
by strict regulation. 

It is impossible to define just what sort of treatment should 
be considered II reasonable." There is almost no limit to the 
amount of .. secondary" treatment-hydrotherapy, electro-
therapy and the like-which can be indulged in to eliminate 
every vestige of the disability caused by the accident. 
Medical writers in the field of workmen's compensation have 
pointed out the difficulty .of the problem.10 Probably it is 
better to leave the subject to the discretion of the referees 
and the Board so that treatment may be adapted to the needs 
of the particular patient. 

Turning now to the matter of determining wage-loss and 
the reduction of earning power, it is clear that if earning 
power before and after the injury can be fixed, the award 
becomes a simple matter of subtraction. As to earning 
power after the accident, actual evidence of this from work 
done by the claimant will be scanty at best. The time be
tween the injury and the award will be short; the statute will 
probably provide that the claim must be filed within a year 
from the time of the accident and much of this time may be 
consumed by the period of convalescence. Perhaps the best 
that the statute can do is to provide this: 

In all cases, compensation for disability shall be measured by the 

10 See, for instance, Henry H. Kessler, Acciden'allnjuries, p. 29 (1931) ; 
George N. Edson, It Medico-Legal Aspects of the Wor1cmen's Compen
sation Law," p,.oceeding. of ,he Society of Medicalluris;rudence, New 
York (1932). 
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injured person's earning capacity before the injury and his earn
ing capacity after the injury. In determining the earning cap
acity of the injured person after the'injury the Board shall con
sider any work or occupation actually engaged in by him and 
also any, other evidence which it considers. relevant as to the 
earning capacity of the injured person or of a person of his 
condition and Occupation in the locality, 

Possibly a sentence should be added to make it clear that 
reduction of earning power, so far as it arises from inability 
to engage in a part,icular occupation, shall not be compens
able to the extent that another occupation is available to the 
injured person. This principle seems no more than a doc
trine of fair play. It would be unjust to the motorist to 
make him support for life an injured surgeon who could equal 
his former income as a consultant or a diagnostician.' Hard
ship upon the motorist is great enough in any case, and we 
should not treat the injured person with too great indulgence. 

Under a provision such as this, an injured party whose 
salary or earnings continued undiminished for the period of 
his disability would receive no compensation except an award 
for his medical expenses. This result might meet with some 
popular disapproval, but it seems to be a desirable one. 
Damages for pain and suffering, in cases where no monetary 
loss results, are difficult to determine, and if the motorist is 
made absolutely liable for two-thirds of any loss of earning 
power, it seems fair to free him from the burden of paying 
for the victim's pain and inconvenience. 

In establishing rules for computing earning power before 
the injury, the automobile compensation bills which have been 
suggested in the past copy closely the New York Workmen's 
Compensation Law. That law computes compensation on 
the basis of " average weekly wages" and estimates these by 

,determining the " average daily wage or salary," multiplying 
this by three hundred to obtain the "annual average earn-

X~190bb'S(~l~\\ 

~~ 



ings" and then dividing by fifty-two. One of the Straus 
bills copies this exactly from the statute and the other, as 
well as the City Oub bill of 1925, saves paper and ink by 
incorporating it bodily by reference. The draft of the Com
mittee to Study Compensation likewise adopts it but supple;' 
ments it by special provisions concerning unemployed and 
self-employed persons. 

It appears very quickly that this popular and simple method 
of solving the problem by adopting the provisions of the 
Workmen's Compensation Law is inadequate. That law is 
designed to apply to a cla~s which has, for the most part, 
jobs and earnings that fall within certain rather narrow 
limits. Automobile compensation must apply to all classes 
and to individuals whose occupations. and incomes vary 
almost without limit. For instance, it seems almost absurd 
to use a daily or weekly wage as a standard in the case of a 
salesman who gets part of his pay in the form of a yearly 
bonus, or a merchant whose earnings consist of the profits 
from an extensive business, or a lawyer in whose occupation 
months of work may be paid for in a lump sum. Again, a 
method must be provided of determining compensation in the 
case of unemployed persons, children and housewives who 
have no fixed earnings. An Automobile Compensation Law 
might cover the subject with provisions along these lines: 

I. Where the injured person at and before the time of his 
injury had been engaged in an employment, occupation or pro
fession, his average earnings should consist of the amounts 
which he receives in return for his activities in connection with 
his occupation or makes as a profit from it. Earnings should 
be considered over such period before the injury as the Board 
shall consider reasonable, and a daily to a yearly average may 
be used in their determination as circumstances require. 

2. Where the injured person is a housewife, her average earn-. 
ings should be assumed to be equal to those usually paid for 
similar work at the time and place of her occupation. 
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3. Where the injured person was unemployed at and before 
the time of the accident so that his earnings can not be otherwise 
computed, the statute should fix a flat rate for these. 

4. When the injured person is a minor and it is established 
that his wages would normally be expected to increase, this fact 
should be con~idered in determining earnings. 

5. Where the injured party receives board, rent, hott&ing or 
lodging as part of the earnings of his otcupation, the reasonable . 
value of these should be included in computing his average 
earnings. 

6. Where the foregoing principles are insufficient to deter
mine average earnings, the Board may have regard for such 
other relevant facts including the average earnings of other 
persons of a similar occupation in the same locality as shall 
enable the Board to fix a figure which shall reasonably repre- . 
sent the average earning capacity of the injured person atwthe 
time of the injury. 

The enemies of the compensation plan delight in pointing 
out the difficulty of providing justly for the compensation of 
housewives, children, students and unemployed persOIis.u 

No matter how the provisions are framed, they carry- the 
potentiality of trouble. Suppose the "housewife" is the 
wife of a capitalist who leaves the management of the house
hold entirely to servants; what amount would be " equal to 
that usually paid for similar work? " Should we place such 
a wife in the If unemployed" class and make a set of difficult 
distinctions between the wife who is useful and the one who 
is merely ornamental? Again, our suggestions included no 
specific provisions for students, who may have no earnings at 
the time of the accident but who may be prevented by their 
disability from making large incomes later. Perhaps the 

11 See, Barnum and Stephenson, II Fallacies in the Theory of Com
pulsory Automobile Compensation," 25 Ohio Law Repo,.te,. 469 (1925); 
rYeS, II Compulsory Liability r~urance with Special Reference to 'Auto
mobiles," 10 Ame,.. Ba,.. Assn. /0'11". 697 (1924). 
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provision allowing the Board to consider prospective in
creases in earning power in the cases involving minors should 
be extended to all claimants. 

There is room for difference of opinion regarding compen
sation for unemployed persons. On the one hand, it may 
be ar~ed that they should receive nothing except medical 
expeflses, because their ,injuries have brought them no loss of 
wages or profits and it is not within the contemplation of the 
compef\Sation plan to pay people merely for the discomfort 
of being hurt. On the other hand, if they are disabled by 
injuries they are prevented from looking for work or making 
any efforts to obtain sustenance and to leave them wholly 
without compensation except for medical benefits might cause 
real hardship. The rate fixed for them must ,be an arbitrary 
on~. Fi fteen dollars a week could be suggested; that amount 
allows maximum compensation of ten dollars a week in case 
of total disability. 

The statute should include a provision for a "waiting 
period." This might follow section 12 of the New York 
Workmen's Compensation Law which states that no com
pensation (except medical expense) shall be allowed for the 
first seven days of disability unless the injury results in dis
ability of more than forty-nine days, in which case compen
sation shall be allowed from the date of disability. Such a 
provision serves two purposes: it prevents an injured person 
from stretching a trivial injury out into a claim for several 
days' loss of earnings and it avoids the mass of claims which 
would be made if all injuries, however trivial, were compens
able. The loss of a day or two from work is not likely to 
work an unbearable hardship on an individual or a family. 
It is in the cases of more serious injury that social problems 
arise if payment is not just and speedy. The Committee to 
Study Compensation reported that 23% of all non-fatal 
motor injuries resulted in disability of less than a day.1I 

11 Report, p. 56. 



70 THE AUTOMOBILE COMPENSATION PLAN 

The length of the periods prescribed by the section may 
be varied as the situation seems to require. Until 1924 the 
New York Workmen's Compensation Law required a wait
ing period of two weeks, but strong arguments were advanced 
for reducing it.18 It has been estimated that the substitution 
of the seven-day period increased claims by thirty-five. per
cent Hand a further reduction of the period would be likely 
to have a similar effect. It might do no harm to substitute 
a shorter period than forty-nine days for the period which 
must elapse before compensation for the waiting period can 
accrue. 

Amount of Compensation for DisabiUty 

The following principles might be applied in fixing the 
amount of compensation for disability: 

I. Total Disability. In case of permanent or temporary total 
disability, compensation shall be sixty-six and two-thirds per
cent of the average earnings, payable during ~he continuance of 
such total disability. 

2. Partial Disability. In case of permanent or temporary 
partial disability, the compensation shall be sixty-six "and two
thirds percent of the reduction of earning power, payable during 
the continuance of such partial disability. 

3. Maximum and Minimum Compensation. Compensation 
for total disability shall not exceed an average of fifty dollars 
per week nor be less than an average of ten dollars per week. 
Compensation for partial disability shall not exceed an average 
of forty dollars per week. . 

Except for the provision as to permanent partial disability, 
these suggestions do not differ from the New York Work-

18 See, for instance, .. New York Still Lags with Indefensible Waiting 
Period," 13 Amer. Labor Legislation Rev. 230 (1923). . 

H N. Y. State Department of La:bor, Report 0/ Industrial Commissioner, 
1926. 
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men's Compensation Law and its satellite drafts found in 
the Strads Bills, the City Oub bill of 1925, and the report 
of the Committee to Study Compensation. Some states in 
their workmen's compensation laws limit the period for 
which payments shall be made or provide that payments shall 
not.exceed a fixed total. The New York Workmen's Com
pensation Law limits payments for temporary total or par
tial disability to $3500. Such limits could be inserted in an 
Automobile Compensation Law if they seem desirable. It 
seems logical to omit them, however, in pursuance of the 
pnnciple that compensation payments should approximate in 
time and amount the victim's actual loss of earning capacity. 
The moto;ist is protected by limits on the amount of indi
vidual payments, a principle quite different from restrictions 
on the total amount or on the period for which payments shall 
continue. 

In dealing with permanent partial disability, the New York 
Workmen's Compensation Law and all of the suggested auto
mobile compensation statutes include an elaborate schedule of 
fixed awards for certain injuries. For instance, the Board 
must award compensation equal to sixty weeks of total dis
ability for the loss of a thumb, two hundred and forty-four 
weeks for the loss of a hand and so forth. The great advan
tage of such a schedule is that it renders the compensation 
law almost automatic in the cases to which it applies, and 
thereby reduces the work of the referees and the possibility 
that prejudice, carelessness or fraud might influence deci
sions. Its disadvantage lies in its assumption that a partic
ular injury will necessarily result in identical loss of earning 
power in all cases in which it occurs. Even if it solves the 
problem with fair accuracy in industrial accident cases, indi
viduals and their occupations differ so widely in automobile 
cases that inaccuracy would necessarily be much greater. 
The loss of a hand might spell disaster for an expert watch-
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maker while it might reduce not at all the income of a railroad 
president. In automobile cases, too, complete loss of a 
member will occur less frequently than partial loss of use, 
and in fixing the percentage of loss almost as much discretion 
is demanded as would be called into play if the referee were 
allowed to determine disability according to any reasonable 
standards which would apply. Strong reasons can be ad
vanced here, as well as at other points under the statute, for 
increasing the discretion of the administrative officers rather 
than reducing it, so that the Board will have freedom to 
develop and act upon a reasonable and unified policy. 

It might be well to present the principal items of this 
schedule for reference. We shall present, along with the 
workmen's compensation schedule (which has been copied 
bodily by other proposed statutes), a suggested schedule with 
maximum and minimum rates of compensation. This 
would allow the Board some opportunity to modify the 
award to fit the facts without giving it that freedom, which 
seems to be considered so dangerous, of actually considering 
the facts as being of primary importance in measuring the 
amount of compensation. 

Member Losf 

Arm •••••••••••••••••.•.• 
Leg •...•......•.•..•.•.•. 
Hand •••••...•••.•••.•••• 
Foot ••••••••••••••.•••.•• 
Eye ••••••.••.•••••••••••• 
Thumb •••.•••••••••••.••. 
Index Finger •..•.•••••..•• 
Great.Toe ••..•...•.••.••. 
Second Finger •••••.•.••.• 
Third Finger ........... .. 
Other Toes ............. .. 
Fourth Finger .......... .. 

Compensation Schedule 

312 Weeks 
288 
244 
205 
128 
60 
46 
38 
30 
25 
16 
15 

Suggested Schedule 

234 to 390 Weeks 
216 - 360 
183 - 305 
154 - 256 
96 - 160 
45 - 75 
as - 58 
30 - 48 
24 - 38 
18 - 30 
12 - 20 

10 - 18 

The suggested schedule provides for an approximate vari-
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ation of twenty-five percent in either direction from the 
amounts fixed in the New York Workmen's Compensation 
Law. Of course this variation may be increased or reduced 
as seems desirable. 

There are other rules in the compensation s.tatutes for the 
guidance of the Board. Loss of both arms, both legs or both 
eyes, or of any two of th,ese, is considered to result in total 
disability. Loss of use of a member is made equivalent to 
loss of the member. Amputation to the elbow or knee is 
equivalent to the loss' of the hand or foot. Amputation above 
that point is equivalent to loss of the arm or leg. There 
are other rules of a similar nature. Perhaps these rules have 
a wider validity than the compensation schedule which we 
discussed, and to that extent it may be harmless to include 
them in an automobile statute. If they were omitted, the 
Board might develop them as precedents for its own assist
ance. Nevertheless, it can be argued that they encourage 
rigidity where it is desirable to allow discretion to the Board 
in developing principles to make compensation fit the loss of 
earning power, and for this reason it seems better to omit 
them from the statute. 

There is one suggestion which might be made with value 
here. Compensation is based on loss of earning power; if 
the theory behind this rule is that such loss brings with it 
economic hardship, we should not ignore the fact that that 
hardship wiu be increased if the injured man has a wife and 
children. This principle is recognized in dealing with death 
benefits by varying these benefits according to the number of 
the decedent's dependents. There seems to be no good argu
ment in favor of that principle which would not apply with 
equal cogency to a similar arrangement here. These ideas 
might be worked out in this manner: 

J. In case of total disability (permanent or temporary) 
compensation would be fifty percent of the average earnings 
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if there is a wife or dependent husband only, and sixty-six 
and two-thirds percent if there are a wife (or dependent 
husband) and a child or children.· If there is no such wife 
or husband, fifteen percent (up to sixty-six and two-thirds 
percent as a maximum) for each dependent child, g?"andchild, 
parent or grandparent. 

2. In case of partial disability (temporary or permanent) 
the same percentages might be used. Of course, they would 
represent percentages of reduction of earning power rather 
than percentages of total former earning power. 

The proportions here should be higher than the death 
benefits provided in the same statute. This is due to the fact 
that in the present situation the injured man must be sup
ported as well as his family. Of course, the figures or details 
of these paragraphs may be altered as judgment and experi
ence dictate. They serve to turn attention toward a prin
ciple that seems to have some soundness and if we want the 
statute to emphasize the alleviation of economic hardship, this 
principle seems to mark a culmination in rendering compen
sation awards sensitive to that hardship. 

There are two miscellaneous provisions of a possible com
pensation law which should be mentioned. Compensation 
for disfigurement up to a stated maximum amount might be 
included by a provision similar to that in the Workmen's 
Compensation Law. Second, some attention should be paid 
to the problem which arises when two or more accidents 
combine to produce disability, as where a person loses one 
arm in an earlier accident and the other later. It seems most 
satisfactory to provide in the case of the second accident that 
the award shall be computed on the basis of earning power 
before and after the second accident. The injured person's 
condition at the time of the later injury may be considered to 
be one of the natural and unavoidable circumstances of the 
accident. If this seems unjust to the motorist, it might be 
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provided that a fund be set up by requiring payments to the 
state in cases of death without dependents and that this fund 
be used to compensate ca..ses of cumulative disability.lI 

Death Benefits 

In the New York Workmen's Compensation Law and in 
the various drafts of automobile compensation statutes, death 
benefits are made to vary not alone according to the earnings 
of the deceased, but also according to the number of depend
ents who survive him. The following rules might work out 
satisfactorily: 

I. A surviving wife or dependent husband shall receive ten 
percent of the average earnings of the deceased during widow
hood, with two years' compensation in a lump sum upon re
marriage. 

2. Each surviving child shall get ten percent ot such earnings 
if there is a surviving wife or husband, and fifteen percent if 
there is not or if the wife or husband remarries. This payment 
shall continue until the age of eighteen years, or in the case of 
a child dependent through mental or physical infirmity, until the 
removal of the dependency. 

3. Payment shall in no case exceed sixty-six and two-thirds 
percent of the average earnings of the deceased. If payments 
under the above paragraphs are less in the aggregate than this' 
amount, the difference shall go to the support of any parents, 
grandparents, brothers, sisters or grandchildren of the deceased 
dependent upon him for support, each such person to get fifteen 
percent of the average earnings. 

4. Any excess of average earnings over a certain fixed sum 
(perhaps two hundred fifty dollars a month) shall not be taken 
into account in computing death benefits. 

II For a discussion of such a fund in New York for industrial aCCident 
cases lee R. M. Little: .. Who Shall Bear the Extraordinary Compen
lation Cost of Total Disability Caused by Successive Injuries 1" 9 Ame,.. 
Lobo, Legis/Olio" Ref). 141 (1919). 
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The only provision here which seems to call for special 
cominent is the last. It will be noticed that this paragraph 
limits the average earnings before computing compensation, 
while in limiting compensation for disability we suggested 
that the compensation itself rather than the earnings be 
limited. In the case of disability, the method made no differ
ence. In this instance, the choice is of some slight iinpor
tance because of the use of percentages. An example will 
illustrate this. Suppose a business executive with a salary 
of $75,000 a year is killed in a motor accident, leaving one 
child. Under our arrangement the child would receive fifteen 
percent of $250 per month, or $37.50 per month. Depend
ent parents, grandparents and grandchildren would get the 
remainder up to a total of $,167 per month. If the section 
provided instead that death benefits should not total more 
than $250, the child would get the entire $250, since fifteen 
percent of the father's earnings would amount to much more 
than that. The choice between the two principles is largely 
a matter of judgment. Our statute uses the method it does 
because it seems just that all persons receiving death benefits 
should bear equally the limitations imposed by the paragraph. 

4. PROPERTY DAMAGE 

There is one point which perhaps should have been men
tioned earlier. The material as it has been presented here 
applies only to cases of personal injury, and disputes over 
property damage suffered in automobile accidents would 
remain in the courts. This means that the courts would have 
to deal not only with cases where there is property damage 
alone, but also with the property part of those cases where the 
two sorts of damage are combined. The discussion is so 
presented for several reasons. Court congestion would be 
greatly relieved, as has been shown earlier, if personal injury 
cases alone were removed. It is litigation of this nature 



THE AUTOMOBILE COMPENSATION PLAN 77 

which causes the greatest hardship to individuals because it 
involves heavy expense and the loss of earnings. The car 
owner can be expected in ordinary cases to have some econ
omic surplus to use in repairing his vehicle, and failure to 
recover damages for injury to the vehicle would be less seri
ous than failure to recover for personal injury. It would be 
almost impossible to eliminate the test of negligence in 
property-damage cases; this could be done only by making 
each motorist pay for his own loss or making each pay for 
the loss of the other owner. Pedestrians and passengers, 
for whom the compensation plan is principally designed, are 
not concerned. If the test of negligence is kept, we have 
the difficult arrangement of having referees decide part of 
the dispute on a basis of negligence and the rest on principles 
of absolute liability. 

On the other hand, it would furnish great relief to the 
courts if these cases of property damage could be removed. 
These questions will often be ancillary to claims for personal 
injury and the most efficient arrangement might be to dispose 
of the two together. The statute could provide for this 
by a section determining liability, or stating that as to prop
erty damage, the present rules should remain, and providing 
that questions of property damage should be adjudicated 
along with questions of personal injury. The motorist 
whose car was damaged would be required to make a claim 
for an award here just as a party claiming compensation for 
injuries would do. The statute should indicate whether or 
not compensation insurance policies are to cover this loss also. 

S. ORGANIZATION AND PROCEDURE 

Organization of Compensation Machinery 

The automobile compensation statute should set forth the 
outlines of the structure by which the compensation plan is to 
be put into practice. The most important elements are an 
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executive head of the organization and a Compensation 
Board, probably composed of three to five members. If the 
workmen's compensation arrangement is followed, these will 
be separate positions with the Director and Board sharing 
control of the department. There is some dispute as to the 
desirability of this arrangement even in workmen's compen
sation. During an investigation under the Moreland Act 
into the affairs of the New York State Department of Labor 
in 1928, Commissioner Lindsay Rogers came to the conclu
sion that greater centralization was necessary.18 The Indus
trial Survey Commission in the state reports favorably on the 
present arrangement.u If greater centralization seems desir
able, it can be achieved easily by making the chairman of the 
Board the chief administrative officer. 

These officers would direct the activities of the referees 
and control the handling of cases, making rules covering such 
matters as calendars, procedure, the method of dealing with 
certain classes of cases and the assignment of particular 
referees to certain department~ or localities. The Board 
would also act as an appellate body to review decisions of 
the referees and would make its own rules governing appeals. 
It would probably be necessary for the Board to limit the 
number of appeals to it and to provide that only certain 
questions are to be open for review, but it seems desirable 
for the statute to leave this as far as possible to the discre· 
tion of the Board rather than making any detailed regula
tions to cover it. 

It would probably prove most satisfactory for the Board 
to function separately from the existing workmen's com
pensation machinery. The Straus Bills place the work of 

-
16 Report of Commissioner Lindsay Rogers, appointed under the More-

land Act to Investigate the Administration of the Department of Labor 
(I928). 

17 Report of Industrial Su",ey Commission, Leg. Doc. (I928), No. 87. 
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automobile compensation upon the shoulders of the State 
Industrial Board, contemplating that it will be admin
istered in very close alliance with workmen's compensation. 
There are certain manifest advantages in this arrangement. 
Machinery already exists which can be enlarged to meet these 
new demands, all work of the same type (administrative ad
judication of disputes between individuals) would be handled 
by the same body, people who are experienced in this type 
of work would be immediately available to put the plan into 
operation, and it would be possible to shift officers or opera'" 
tives from one field to the other as the volume of work 
might require. 

On the other hand, there are persuasive reasons in addi
tion to those already mentioned which seem to make it prefer
able to create a separate Board which is not under the aegis 
of the Industrial Board. The principal one of these 
is that the rules of compensation developed for automobile 
cases will of necessity differ considerably from the schedule 
of benefits in use under the Workmen's Compensation Law. 
A shift by the Board or by one of its referees from one 
field to the other would be difficult. And this change is 
perhaps based on considerations of policy which are funda
mental: industrial injuries may involve an entirely different 
social problem from automobile ones, and certainly the wider 
range of incomes and classes of litigants in the latter require 
a marked difference in point of view concerning compensation 
and perhaps administration. A further reason, lies in the 
belief that the workmen's compensation machinery now runs 
to capacity; it may involve less expense and difficulty to 
create a new machine than to enlarge the old one to the 
point of inefficiency. 

As under the Workmen's Compensation Law, cases will be 
heard in the first instance by referees. Our plan will work 
out best if these officers are paid at a somewhat higher rate 
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than the present referees in industrial cases. It is desirable 
that the position should attract men of a calibre that can be 
fairly compared with that of the judges now hearing these 
cases in the courts. These referees will be under the direc
tion of the Compensation Board and will be assisted by 
medical exami.ners and investigators as the work requires. 
Provision will be made for th~ keeping of papers and records. 
A system of calendars for various sorts of cases (such as 
the Conference, Trial, Death and Final Adjustment calendars 
and others now in use under the Workmen's Compensation 
Law) will undoubtedly be developed, but this can be done 
best through the rules of the Board rather than by statute. 

It will be necessary to provide for appeals to the courts. 
In Chapter Five we shall discuss this point, considering the 
possibility and desirability of limiting these appeals strictly. 

Procedure 

The statute should include several provisions covering the 
making and hearing of claims and the following should be 
among them: 

a. A notice of injury must be filed with the Board at once 
and communicated to the motor vehicle owner or owners 
involved. 

b. A claim for: compensation shall be made within a certain 
period after the. accident, probably one year. 

c. The Board may require a physical examination at any 
time by a State physician. It would be desirable to have 
such an examination made as a matter of course in all cases 
where a notice of injury was filed. If this is not done, it 
might be well to require the attending physician .to file a 
report within a certain limited length of time after the injury. 

d. A hearing should be held as soon as possible after the 
filing of the claim. Technical rules of evidence shall not be 
required. In the absence of the owner or his representative, 
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if a proper notice has been sent to them, the Board shall pro
ceed to decide upon the claim. If the claimant is absent, his 
claim shall be dismissed and the case shall not be reopened 
unless he shows a compelling reason for his non-appearance. 
(This is to avoid the evils attendant upon the failure of the 
claimant to appear until such time as the evidence is meager 
and fraud is easy.) Presumptions similar to those in the 
Workmen's Compensation Law, § 21, should be established. 

e. The award may be modified for good cause at any time 
during the continuance of compensation payments. 

f. The referee or the Board shall regulate fees of counsel. 
Chapter Four will discuss the problem of legal representation, 
the .. runner" evil and the possibility of dispensing with 
counsel entirely. 

g. There will be provisions covering the form of awards 
and the enforcement of awards in case of default. The 
question of compromises should be covered by providing 
that the Board must approve these. It is desirable that all 
cases of injury should come as far as possible under the 
control of the Board. While individual settlements are not 
inherently objectionable, supervision can be valuable in elimi
nating the evils that often accompany them. 

6. SECURITY FOR COMPENSATION 

The statute should provide for establishing financial re
sponsibility on the part of the motorist, since this is a vital 
part of the compensation idea. The Workmen's Compen
sation Law might be copied, by requiring every owner to 
insure in a private company or with the State Fund. The 
broader provisions of the Massachusetts Compulsory Liabil
ity Insurance Law might be used by giving the motorist the 
option of insuring, furnishing a bond guaranteeing the pay
ment of all awards, or depositing cash or securities with the 
Department. The owner must arrange for security as a con-
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dition precedent to the registration of his car in the state. 
There is no feasible way of providing for financial responsi
bility of motorists froJIl other states, but they should be 
subjected to the other features of the plan. 

The statute should set forth certain provisions which are 
to appear in insurance contracts. These will be much like 
those required under the Workmen's Compensation Law, 
§ 54: knowledge and jurisdiction of the owner shall extend 
to the insurance carrier, and no policy shall be ~ncelled with
out notice to the state. 

It might be desirable to provide an exclusive system of 
State Fund insurance to handle all atltomobite compensation 
business. However, the opposition which this would arouse 

• might well be enough to prevent the enactment of the statute. 
The matter will be further considered in Chapter Four. 

It seems n~Cessary to provide .that all rates for motor 
vehicle insurance, whether these rates concern the state fund 
or private companies, should be regulated by the state. This 
would unquestionably be necessary if there were no state 
fund; people would. justifiably rebel at being compelled to 
insure in private companies at whatever rates those companies 
might fix in exploiting such a monopoly. This is another 
problem which win be considered in Chapter Four. 



CIiAPTER III ,. 
CONSTITUTIONALITY 

IT is entirely logical to·open our discussion of the com
pensation plaft which has just been set forth by considering 
its constitutionality. There is little value in describing its 
probable methods of operation-indeed there is little use of 
speculating even UPOIl the chance of its passage through 
the State Legislature - until we consider the possibility 
that the courts might upset it at the first opportunity. 

The Report of the Committee to Study Compensation 
contains a chapter written by Professor Noel T. Dowling, 
which covers this aspett of tlie compensation plan in a 
thoroughly satisfactory manner. Our report will not pre
sume to improve upon his presentation. It might be well to 
avoid any discussion whatsoever of the topic here, with the 
suggestion that the reader refer to his work, after the 
approved legal fashion of .. incorporation by reference." 
It seems best, however, to include some material on con
stitutionality here to make this study complete, and it may 
be that another presentation of the same subject may add 
something, if only a different light on the same material, 
to the work of Professor Dowling. 

I. UNDER THE CONSTITUTION OF THE UNITED STATES 

The Judicial Attitude Toward Workmen's 
Compensation 

The principal problem under the Federal Constitution will 
arise when opponents of the compensation plan try to upset it 
on the ground that it fails to afford" due process of law " to 

83 
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the parties affected by it. If an Automobile Compensation 
Law is enacted at all, the courts (ultimately the Supreme 
Court of the United States) will find it necessary to decide 
whether the statute is void on this ground or whether it can 
be sustained as a legitimate exercise of the "police power" 
of the state concerned. Since an automobile compensation 
statute has never been enacted, no cases are to be found 
which are direct authorities upon the point. The task of 
predicting the action of the courts in this instance is not 
simple. There are no "rules of thumb" for defining the 
police power and for applying the principles of due process of· 
law. Even if there were, it might be difficult to decide 
whether these rules dictate the approval or the overthrow 
'of our particular statute. The best that can be done is to 
reason on the basis of tendency and analogy, and to predict, 
tentatively, what the courts are likely to do. 

If an Automobile Compensation Law had been enacted in 
1910, it would unquestionably have been declared uncon
stitutional. It was in 19II that the New York Court of 
Appeals held the state's first Workmen's Compensation Law 
bad as a violation of the due process clause/ speaking of 
"the radical character of this legislation" which imposed 
" liability unknown to the common law." That court indi
cated clearly that it was not yet ready to view social legisla
tion with favor when Judge Werner said, "Theories of 
public good or necessity are often so plausible or sound as to 
command popular approval, but courts are not permitted to 
forget that the law is the only chart by which the ship of 
state is guided. . . . If such economic and sociologic argu
ment$ as are here advanced in support of this statute can be 
allowed to subvert the fundamental idea of property, then 
there is no private right entirely safe." Since workmen's 
compensation is less shocking to the conservative, individual-

1 [VIS V. South Buffalo Ry. Co., 201 N. Y. 2'/1; 94 N. E. 431 (19U). 
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ist mind than is the automobile plan, it is easy to imagine the 
short shrift which would have been accorded to our statute 
at that time. 

The history of workmen's compenSation shows very 
clearly how the Constitution changes as judges go through 
a process of education. Three years after the decision in 
the ['lies case, New York had another Workmen's Com
pensation Law. During this interim, the state constitution 
had been amended by the addition of Section 19 of the first 
Article which gave express sanction to workmen's compensa
tion legislation. The amendment obviated any difficulty 
which might have arisen over the provisions of the constitu
tion requiring jury trial and forbidding any legislation 
diminishing the amount of damages in cases of injury result
ing in death. 

The effect of this amendment upon the course of judicial 
decision may have been comparatively slight. a The court 
in the ['lies case placed its greatest emphasis upon the general 
question of due process of law, leaving in the background 
the points covered by the later amendment. The opinion in 
the Jensen case upholding the second compensation statute 
mentioned the change in the constitution and emphasized the 
differences between the two laws, but the most significant 
feature of the case is the decided change in the attitude of 
the court toward the relation of compensation legislation to 
due process. It seems legitimate to say that the judicial 
approval which was accorded to the second statute was due 
less to any change in the law than to evolution in the think
ing of the jUdges. 

This process of judicial evolution can be traced in other 
fields. For instance, state laws regulating hours of labor 

I The Ives case did not reach the United States Supreme Court. This 
new Jaw was upheld in: Malter of J,nsen tI. Sow"'"" Pacific Co., 215 

N. Y. 514; log N. E. 600 (1915); New Yo,.k Cent,.al R. R. Co. tI. White, 
243 U. S. 188 (1916). 
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met with alternate success and failure in the early part of 
our century,8 but more recently the courts have given 
general approval to such laws. As late as 1923 the Supreme 
Court upset a minimum-wage law for women; ~ if the ques
tion had not come up until the present time there is little 
doubt that the Jaw would have been held valid, but the force 
of precedent now restrains the court froni taking any pro
gressive step in that direction. 

There is no way of determining definitely whether the 
mental shift of the court is yet sufficient to cause it to approve 
of an attempt to improve the general social welfare by 
means of an automobile compensation plan. It seems likely 
that Justices Brandeis and Cardozo, with their notable in
terest in social legislation, would be sympathetic to such an 
effort, and Mr. Justice Stone has placed himself in the past 
among the liberals on the court. It would be a courageous 
soul who would venture an unequivocal prediction on the 
subject,-there are undoubtedly some chances of approval 
but these chances are far from being certainties. 

There is another consideration which is even more in
tangible than this matter of judicial education, but which 
may cast a hopeful light on the future of automobile com
pensation in the courts. Whether or not the Supreme 
Court judges approve of the compensation idea, they seem 
to have shown an increasing tendency in recent years to 
uphold state legislation of which they may disapprove person
ally. The Court has long been stating solemnly that the 
states were free to run their affairs according to any policy 
they chose and that the courts would interfere only where 
legislation denied the fundamental rights of life, liberty and 
property. In 1909, Mr. Justice Day, in upholding a statute 

8 Statute upheld: Holden fl. Hardy, 16g U. S.366 (18gB) j Statute held 
bad: Lochner fl. New York, 19B U. S. 45 (1905). 

'Adki,,,, fl. Children's Hospital, 261 U. S. 525 (1923). 
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of the state of Arkansas said, .. The mere fact that a court 
may differ with the legislature in its views of public policy 
affords no ground for judicial interference, unless the act 
is ••• palpably in excess of legislative power." I In 1915 
he used language which hinted at wide powers of the state 
to legislate for social ends when he said that the police 
power .. embraces regulations designed to promote public 
convenience or the general prosperity or welfare, as well as 
those specifically intended to promote the public safety or the 
public health.'" In the same year, Mr. Justice Hughes 
commented on a statute by saying: .. Unless this prohibition 
is palpably unreasonable and arbitrary we are not at liberty 
to say that it passes beyond the limits of the state's protective 
authority. • • • If it be debatable, the legislature is entitled 
to its own judgment." , 

In spite of these sonorous statements by its members on 
various occasions, it seems fair to say that the Court has 
never been conspicuously successful in practicing what it 
preached. Its essential conservatism may have been un
consciously epitomized by the statement of Mr. Justice 
Brown in an opinion rendered in 1898 when he admitted 
with evident reluctance that" the law is, to a certain extent, 
a progressive science." • The Court has never found itself 
able to act objectively enough to let a state legislature func
tion freely upon a subject with which a majority of the 
judges are out of sympathy. It is delightfully easy to find 
that a law on such a subject violates the .. fundamental con
stitutional principles" of the due process clause even where 
similar legislation on a more acceptable subject has been 
sustained. There is no need of citing particular cases in 

• McutJrt II. A.rktJrullS, 211 U. S. 539 (1909). 

• Sligh II. KirkfllOod, 237 U. S. 52 (1915). 
, Pri" II. llli"oU, 238 U. S. 446 (1915). 

'Holdni II. HtJrdy, 169 U. 5.366 (18!)8). 
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illustration; any study of the Court's decisions under the due 
process clause shows the point very clearly. 

The belief that state laws are being treated with increased 
~olerance is based perhaps more on a study of personnel than 
on an analysis of cases. The influence of Mr. Justice 
Holmes must be mentioned first. Although his most vigor
ous remarks have been made in the course of his dissenting 
opinions, they may have wrought more ultimate changes than 
those of many conventional members of the majority. One 
of his paragraphs has become classic. He says, and his words 
may give some indication of the direction in which the court 
may be moving, " There is nothing that I more deprecate than 
the using of the Fourteenth Amendment beyond the absolute 
compUlsion of its words to prevent the making of social 
experiments . . . in the insulated chambers afforded by the 
several states, even though the experiments may seem futile 
or even noxious to me and to those whose judgment I most 
respect." 8 Justices Brandeis and Cardozo belong to this 
school of judicial tolerance, and Brandeis has said, "Whether 
a law enacted in the exercise of the police power is justly 
subject to the charge of being unreasonable can be de
termined only by a consideration of the contemporary con-

, ditions, social, industrial and political, of the community to 
be affected thereby." 10 Professor Dowling cites the recent 
case of O'~orman v. Hartford Fire Insurance CO.,l1 where 
Brandeis, writing in this instance for the majority, said, 
" The presumption of constitutionality must prevail in the 
absence of some factual foundation of record for over
throwing the statute." Thus the burden of showing a 
statute to be unconstitutional is definitely placed upon the 
party· who attacks it. 

II Truax tI. Corrigan, 257 U. 5.312 (1921) Holmes dissenting. 
10 In a dissenting opinion in the case last cited. 
11282 U. S. 251 (1931). 



CONSTITUTIONA.UTY 

If this doctrine of judicial laissez faire is more than mere 
platitud~f it has come to motivate the majority of the 
court as well as the famous dissenters-an Automobile Com
pensation Law would be its direct beneficiary. Judges 
might well consider such a measure to be extreme and they 
would be very likely to share the doubts of others as to its 
complete workability. They could easily marshal reasons, 
couched in legal language, for upsetting it. But a general 
knowledge of the spirit of the present court gives hope that 
they might leave the legislatures free to experience their 
mistakes and successes in the field even though their own 
attitude toward the plan might be a critical one. 

The Legal Basis of The Compensation Plan 

The material on the judicial attitude may be useful to us, 
but it would have no place in a brief on the constitutionality 
of the Automobile Compensation Law. Even if, as Mr. 
Justice Holmes has said, logic plays a smaller part than a 
.. judgment or intuition more subtle than any articulate 
major premise," U the judges need in reaching their conclu
sion, .. a form of words which seems to mark the path 
which brought them there." 11 Therefore, it is desirable to 
examine the legal bases which may be used to support the 
compensation plan. 

The first argument which is used to justify motor vehicle 
legislation is that a state has complete control of the use 
of all public roads. Many cases are to be found in the 
state reports where broad statements are made to the effect 
that" the legislature has full power over the public roads." l~ 
An early case in Illinois quotes a still earlier New York case 

llUchfln'lI. NIVI Yorl-, 19B U. S. 45 (1905). 

18 This phrase, perhaps apocryphal, is attributed to Mr. Justice Holmes 
by current comment. 

·'Slal, II. Lm»rmc" 108 Miss. 291; 66 So. 745 (1914). 
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on highways which says, " The legislature has complete con
trol of them" and it continues with a quotation from 
Dillon's treatise, " There is no limit upon the power of the 
legislature as to the uses to which streets may be devoted." 15 

The logical conclusion which follows from this principle is 
that if a state.has the power to' exclude all vehicles from the 
highways at will, it may obviously require owners to choose 
between accepting the terms of an automobile compensation 
statute or staying off the roads. If that power is as com
plete as some of these judicial utterances suggest, there would 
be no limitation upon t~e material wpich the statute might 
contain. 

It can be d~ubted whether the courts ever intended to give 
legislatures absolute power to exclude from the roads any 
vehicles they saw fit, or to impose any conditions they chose 
upon people using the roads. Most of the decisions allow
ing the exclusion of motor cars from the roads arose in the 
pioneer days of motoring when courts could feel that auto
mobiles" are vehides of great speed and power, whose 
appearance is frightful to most horses that are unaccustomed 
to them." UI Now that motor transportation has become 
natural and necessary, the possibility of prohibiting it com
pletely has become so remote that the courts no longer rely 
upon it seriously as a legal basis for vehicle regulation. The 
more recent cases (and this is true of the earlier cases when 
the generalizations are restored to their context) limit the 
state's power over highways to regulation which is reason
able under the police power. This point of view is illus-

11 Cice,.o Lumbe,. Co. v. Town of Cice,.o, 176 Ill. 9; SI N. E. 7S8 (18gS). 
18 Commowwealth v. Kingsbury, 199 Mass. S42; 8S N. E. 848 (lgoS). 

A commentator in a law review during this early period suggests that 
frightening horses is no wrong pe,. se and that a motorist has as much 
right to use the road as the driver of a horse does, an advanced view 
for the time in which it was expressed. Huddy," The Motor Car's 
Status," IS Yale L. I. 83 (19OS). 
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lrated by an early case in which a community was allowed 
to exclude automobiles from certain of its roads, the court 
saying, .. The right to use the public streets, as well as 
all personal and property rights, is not an absolute and 
unqualified right. It is subject to be limited and con-• trolled by the sovereign authority - the state - whenever 
necessary to provide for and promote the safety, peace, 
health, morals and general welfare of the people." 11 The 
court proceeded to argue that in this case the exclusion was a 
reasonable exercise of the police power. A similar case in 
the same court in the- following year also showed an effort 
to prove that the regulation was jusHfiable.18 ANew York 
case cited by Professor Dowling to illustrate the state's 
assumption of power over its highways qualifies its broad 
generalities by an evident desire to show that the pa"icular 
statute involved was reasonable and that people may be 
restrained in their use of the roads where this is necessary 
for the welfare of others.18 Law re;iew notations as early 
as 1907 emphasized the point that public welfare is important 
in the consideration of motor statutes!O 

There is another line of argument mentioned by Pro
fessor Dowling which seems to restrict the power of the state 
over motor vehicles. The Supreme Court has held that even 
where a state may prohibit an activity entirely, it is not free 
to impose any conditions it chooses as a price for allowing 
people to engage in that activity. The leading case is Terral 
'V. Burke Construction CO.,al which does not deal with motor 
vehicles, but the principle has been applied to them in later 

If Stat, 11. Mayo, 106 Me. 62; 15 All. 295 (1909). 

11 Stat, 11. Phillips, 1f11 Me. 249; ?8 All. 283 (1910). 

l' Peop" 11. RostMe1mw, 209 N. Y. tI5; 102 N. E. 530 (1913) • 
.... Public Control of Automobiles," 11 Yal, L. I. 391 (1901). 
81 251 U. S. 529 (1922). 
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cases.2Z These hold that while a state may deny the use 
of its roads to a private carrier for hire, it may not require 
that he assume ~e burdens and duties of a COInmon carrier 
as the price of using the roads. 

Thus the matter of the use of the roads brings us back to 
the consideration with which we started,-the attitude of the 
judges toward the automobile compensation plan and toward 
the question whether the state is exercising its police power 
(or its control over highways) reasonably when it requires 
motorists to accept the terms of a compensation statute as 
a condition precedent to the use of the roads. A brief for 
the compensation scheme should assert that the state's power 
over the roads allows it to impose regulations on motorists 
which it could not impose under the police power. An im
partial view of the cases and the logic of the situation makes 
it seem more sensible to favor a single test of reasonableness, 
whether the roads or the general welfare are concerned. 

Another theory upon which our compensation statute 
might be justified in the eyes of the courts is that a motor 
vehicle is a "dangerous instrumentality" so that it can be 
SUbjected to an e..'Cceptional degree of regulation. Such a 
view would place an automobile in the class of dangerous 
animals and explosives, the owner of which was subjected by 
the common ~w to absolute liability for any injury which 
they occasioned. It would provide a long line of precedents 
for the absolute liability of the motor owner which the 
statute imposes and an attorney arguing for the statute 
should certainly make an effort to show that automobiles 
under modern conditions furnish more danger to the public 
than wild beasts ever did. Nevertheless, the argument has 

21 Fros' {I;> Fron Trucking Co. fJ. R. R. Commission of Calif., 271 

U. s. 583 (1926); Michigan P. U. Commission v. Dulu, 266 U. S. 570 
(1925); see Maurice H. Merrill, .. Unconstitutional Conditions," 77 
U. of Pa. L. R. 897. 
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its weakness. American courts have seldom put motor 
vehicles in this special class of dangerous articles which the 
common law singled out for special treatment. Commenta
tors have pointed out this fact,·' at the same time calling 
attention to an English tendency to emphasize the dangerous 
character of motor vehicles"· Our courts have characterized 
automobiles as .. dangerous machines even when skilfully and 
carefully operated" 2' or .. potentially dangerous instrumen
talities," .. and the Massachusetts court in one case devoted 
a paragraph to a discussion of liability without fault at 
common law during the course of an opinion on compulsory 
insurance. IT But it seems fair to say that most courts realize 
that the technical common law rule which we mentioned does 
not apply strictly to motor vehicles because of the fact that 
their danger is not inherent, but depends on the manner of 
their use. The Michigan court says, "An automobile is 
not dangerous in the same sense as a ferocious beast loose 
on the streets. Until a human agency intervenes, it is 
usually harmless. The hazard results from the conduct of 
the driver rather than the nature of the vehicle." 28 In an 
earlier opinion the same court emphasized the fact that an 
automobile is a dangerous force .. in the hands of an in
competent or reckless driver." U 

This .. dangerous instrumentality" doctrine may be used 
for two purposes. It may serve as a basis for the imposition 
of absolute liability so that an injured party may recover 
damages even where the car was being carefully operated at 

I' Note, 22 Yal, L. I. 425 (J912). I. Note, 30 Yalt L.I. 4J3 (J920) • 

.. HUIII. Pawloski, 274 U. S. 352 (J926) • 

.. mstricl 01 CollIIfIbitJ II. CollI, 282 U. S. 63 (J930). 

2T Otimo. 01 list Iwsmes, 251 Mass. 569: 147 N. E. 681 (1925). 
"Hawkiu II. E",.ati"f}er, 211 Mich. 578: 179 N. W.249 (J920). 

"lo1su~ II. Sergeant, 168 Mich. 444: 134 N. W.468 (1912). 
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the time of the accident. This is the purpose which it would 
serve in connection with our compensation statute. It may 
also serve as a basis for holding the owner liable for an 
accident caused by the operator's negligence. Absolute lia
bility is modified here; the owner is made liable without any 
negligence on.his own part, but negligence on the part of the 
driver must be still shown. This principle has come into 
great prominence in state statutes which have made owners 
liable for the negligent operation of their cars by others. It 
will be discussed below. Our concern here is with the 
stricter rule of absolute liability. 

We find that this principle of "dangerous instrumentali
ties" leads us back once more to the matter of the general 
desirability of compensation with which we started this 
chapter. -The courts regulate motoring not because of a 
rigid rule that motorists are absolutely liable for damage 
done, but because they feel that regulation and increased 
liability are necessary for the general good and for the 
solution of certain troublesome problems which have been 
caused b)r the accident situa.tion. There is a distinction 
which should be obvious between absolute liability which is 
imposed automatically when a motor car is classed as an 
"inherently dangerous instrumentality" and absolute lia
bility which is imposed as the only means of solving a 
pressing problem by reasonable expedients. 

There is another theory upon which the compensation 
statute may be founded, but analysis would probably reveal 
it to be merely a restatement of the first one which we con
sidered above. It is perhaps the most plausible of the three 
which have been dealt with up to this point. We can argue 
that when a person embarks voluntarily upon a course of 
conduct (in this case owning an automobile and allowing it 
to be operated), he can be made to assume the duty of paying 
for any damage which results from that conduct. It is a 
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combination of two ideas. The first is rooted deep iIi 
common law tradition, that one must use his property in a 
way which will not injure others; .. Sic utere tuo ut alienum 
non laedas," in the form in which it has become revered as 
a maxim. The second is almost that of a .. condition pre
cedent,"--one chooses whether or not he will pursue a 
certain course of action. If he decides to proceed, he must 
accept certain liabilities which he knew in advance would 
accompany that course of action. 

The opponents of compensation might answer this argu
ment by suggesting that it begs the question. Doubt still 
remains as to why the state may force a man to accept abso
lute liability as one of the burdens of motoring or why a 
man is to be penalized for using his property if he uses it 
with reasonable care. The answer must be given in terms 
of one of the other theories; the state can take this step 
because it has plenary power over highways or because a 
motor car is a dangerous instrumentality in the technical 
common law sense or because public welfare requires it. 

All of these lines of argument seem to lead us Mck to the 
point from which we started, and perhaps it is best to con
clude that the soundest basis for the statute is to reason in 
this manner i-the due process clause, as it has been in
terpreted by the courts, leaves the states free to adopt any 
legislation which can be considered a reasonable exercise of 
the police power. The police power justifies any legislation 
which fairly solves public problems without too great an 
encroachment upon private rights and property; it extends, 
as Mr. Justice Holmes has said, to .. all the great public 
needs."·o The automobile accident situation has created a 
serious and widespread social problem. No means short of 
the automobile compensation plan can eradicate that evil. 
This plan gives hope of improvement and a~ the same time 

.0 Nobk SIGle BaM II. Ho.skell. 219 U. S. 104 (1911). 
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it imposes no unreasonable burdens upon individuals. The 
realistic features of such an approach should attract Justices 
Brandeis, Cardozo and Stone, and it is at least possible that 
the other members of the court would approve of it. 

Legal Precedents and Tendencies 
When we turn from legal theory to look for precedent 

which may throw light on our problem, we find material 
which is decidedly favorable to the validity of our compensa
tion statute. We shall consider first the position of the 
owner, who is made absolutely liable for compensation pay
ments and who is required to insure under the statute. The 
compensation plan goes farther, of course, than any previous 
motor vehicle legislation, so no existing case may serve as 
entire authority for it. :til evertheless, it seems relevant and 
important to point out that the growth of the automobile 
problem appears to have been accompanied by a steady 
extension of the duties and liabilities of motor car owners. 
To a smaller extent the same generalization may be applied 
to operators. Great steps have been taken since the earlier 
days of motoring when regulations were few and when the 
owner was liable under the common law only for his own 
negligence or for that of a servant acting strictly in the 
course of his employment, with perhaps a few scattering 
cases of liability for "imputed negligence" or on the ground 
of agency. Today, rules are strict and complicate<l on 
the subject of registration, licensing of drivers and equip
ment of vehicles. " Hit and run" statutes require a driver 
to stop and give full information to identify himself and his 
car when an accident occurs, and such statutes have received 
judicial sanction.81 Non-resident operators are made sub
ject to the service of process even after they have left the 
state.82 Commercial vehicles are even more strictly regulated. 

Ir1 Peopll! 'V. Rosenhtimet', 209 N. Y. lIS; 102 N. E. S30 (1913). 

82 Ka7ll! 'V. New let'sey, 242 U. S. 160 (1916); Hess 'V. Pawloski, 274 
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Many steps have been taken toward increasing the liability 
of the motor owner. In Massachusetts, unregistered motor 
vehicles have been singled out for attention, such cars being 
regarded as II trespassers on the highway" so that it is , 
almost impossible for persons injured by them to be barred 
from recovery by the rule of contributory negligence. II 
Other states have adopted rules of " comparative negligence, 
similar to that in use under the Federal Employers' Liability 
Law, so that a slight degree of contributory negligence will 
not prevent recovery of damages by the injured party, 
although it may diminish the amount which he receives." 
Many state and local ordinances which are largely of a 
police nature may be said to work toward the same end; 
they set up rutes of caution and operation and their' violation 
serves as prima-facie evidence of negligence which must be 
rebutted. 

The doctrine of the II Family Automobile" serves the 
same purpose. In its essence it is an extension of the 
common law rule that a party may be made liable for the 
negligence of a servant or agent. It provides that when a 
motor vehicle is being operated by a member of the owner's 
family, a presumption arises that the car is being used with 
the owner's consent and upon his business. n :rhe rule has 

U. S. 352 (1926). The matter is wen treated in Dowling: "Motor 
Vehicle Statutes," 17 Ame,.. 8M' Asm. loUf'. 796 (1931) • 

•• See McDOfIIIld II. DurtdOll, 242 Mass. 299; 136 N. E. 264 (1922). 
Also, "Liability for Operation of Automobile Improperly Registered," 
28 HMtlGrd L. R. S2S (1914) • 

.. See .. Defense of Contributory Negligence Going only to Mitigation' 
of Damages," 24 Columbia L. R. SJI (1924) which cites Miss. AM. Code 
(Hnrli"fIWGY. 1911), I S02 and states that a similar rule obtains in 
regard to ral1road accidents in Georgia and Florida. The subject is dis
cussed in Marx: .. Compulsory Compensation Insurance," 2S ColumbitJ 
1.; R. 16.c (I92S). 

II For a good discussion of the subject, see, Lattin, .. Vicarious Liability 
and the Family Automobile," 26 MiclJ. L. R. 846 (1927). 
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been adopted in many states 8e and one writer suggests that 
the accident situation (or "public policy" in the phrase 
which the courts use to give it added dignity) is leading to 
a growing approval of the idea.87 Some states have ex
pressed it in statutory form. Michigan formerly provided 
that where a family-member used the car, the consent of the 
owner should be conclusively presumed.88 A recent change 
there has substituted the term "presumption" for "con
clusive presumption" but the principle remains. The ·courts 
of some states have refused to change the old rules of 
agency 88 and New York is often listed among these. Even 
in New York, the courts make it easy to prove that a 
car was operated upon the owner's" business"'o and the 
Highway Law now makes it necessary to show only that 
the owner ,,' consented" to the use of the car. 

The most significant mo\remeht in this direction is the 
recent widespread adoption of statutes which render the 
owner liable for the driver's negligence whenever the car is 
used with the owner's" express or implied" consent. These 
laws are more extreme than the family purpose rule; they 
abandon completely the necessity of showing that the vehicle 
was being used by a family member or in the furtherance of 
the owner's affairs, and they make it possible to impose this 

.' 88 The articles mentioned give extensive citations on the subject. 
Illustrative cases are: Baldwi,,. II. ParsolfS, 193 la. 75; 186 N. W. 66s 
(192'2); /elfSeIf 7J. Fischer, 134 Minn. 366; 159 N. W. 827 (1916); Crit
feMe,. II. Murphy, 36 Cal. App. 803; 173 Pac. 595 (1918). 

87 Hope, "The Doctrine of the Family Automobile," 8 Amer. BIJ4" 
AsSlf. / our. C 359 (1!)22). 

88 C. L. Mich. (1915), § 4825, amended by P. A. Mich. (1925), No. 
287,129 .. The change was made by P. A. Mich. (1927), No. 56, §29. 

88 See, Elms 7J. Flick, 100 Ohio St. 186; 126 N. E. 66 (1919). Dora,. 
(I. Thomself, 76 N. ]. L. 754; 71- Atl. 296 (lgoB). 

40 Compare these cases: /ohlfStone 7J. Stroock, 201 N. Y. S. 70S (1923) 
(Sup. Ct., App. Term); McCrosse,. 7J. Moorhead, 205 A. D.497; :zoo 
N. Y. S. 581 (1923). 
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new liability no matter how the car is used unless an express 
prohibition by the owner can be shown. New York has 
such a statute which provides that the owner shall be liable 
for injuries resulting from negligence when a motor vehicle 
was operated "in the business of such owner . • . by any 
person legally using or operating the same with the per
mission, express or implied, of such owner." 61 The Michi
gan statute makes the owner liable when the motor vehicle 
.. is being driven with his or her express or implied consent 
or knowledge." Such consent is presumed if the car is 
.. driven at the time of said injury by his or her father, 
mother, brother, sister, son, daughter or other immediate 
member of the family." U The Tennessee law on the sub
ject goes even farther by providing that proof of ownership 
"shall be prima facie evidence that said vehicle • . • was 
being operated and used "with' the authority, consent and 
knowledge of the owner in the very transaction out of which 
said injury .•• arose." Proof of registration is made 
.. prima facie evidence of ownership" by the person in whose 
name the car was registered and " prima facie evidence that 
said vehicle was then and there being operated by the owner 
or by the owner's servant for the owner's use and benefit and 
within the course and scope of his employment."·· 

It can be seen that these statutes are more conservative'. 
than our proposed compensation law because the test of 
negligence is not removed completely from the picture as 
our plan proposes to do. The owner can not be held liable 
unless the driver for whose actions he is made responsible 

UN. Y. y,Aiel, GIld Trof/ie Law, 1 59. Formerly HighWQY Law, § 282-e. 
Enacted in 1Awl, 192<t. Ch. 534. See," Highway Law - Liability of 
Owner of lIotor Vehicle,H 24 Co1umbUJ L R. ?8z (1924). Brookl fl. 

MeNu" A .. tOflUlbik D,liwry Co., 126 lIise. 730; 214 N. Y. S. 562 (1926) • 
.. MilA. P. A., 1929, No. 19, 129. Upheld in: Rohr,r fl. Schr,iber, 

22.1l1ich. 355: 193 N. W. 905 (1923). 
··Te-. Code, 1932. 12701 and 12702. 
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was guilty of negligence. From the point of view of the 
owner himself, however, those statutes impose liability which 
is virtually absolute; he may exercise all possible care in the 
selection of operators and yet be forced to pay damages. 

These laws are milder in still another respect than the com· 
pensation statute which *e have outlined. The compensation 
plan makes the owner liable in all cases except that of opera· 
tion by a thief; he must pay damages where injuries occur 
while his car is being used far beyond the limits of any 
consent given by him and even where it is being used againsl 
his express orders. The statutes which we have mentioned 
above limit the owner's liability to situations where" ex· 
press or implied consent" may be found. The courts hav~ 
refused to impose liability where the accident occurred after 
the time set by the owner for the car's return 44 or where th~ 
owner had forbidden the operator to take the car to thf 
locality where the mishap resulted. U On the other hand, 
some courts have been liberal in their interpretation of th~ 
phrase " implied consent," holding that the owner need nol 
have consented to the particular use to which the car wa! 
put if he gave his general acquiescence to its operation 011 

the occasion when the injury resulted!8 Without a statute, 
consent can not be implied from the mere fact of owner
ship/' but such laws as the Tennessee one which we quoted 
are effective in establishing such a presumption. 

There are a few state statutes which impose a measure oj 
liability upon the owner even where he gave no consent tc 
the operation of his car by the negligent driver. Soutl1 

44 Union Trust Co. v. Amen'ca,. Commercial Car Co., 219 Mich. 557: 
189 N. W. 23 (1922). 

,& ChaiklJ v. Vandenberg, 252 N. Y. 101; 16g N. E. 103 (1929). 

48Kef'flS v. Lewis, 246 Mich. 423; 224 N. W. 647 (1929). For a dis· 
cussion of this point, see .. Automobiles-Statute !Extending Liability 01 
Owner," 41 Haroard L. R. 90 (1927). 

"Seleine v. Wimer, 200 la. 1389; 206 N. W. 130 (1925). 
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Carolina and Tennessee give the injured plaintiff a lien on 
the car for the amount of his judgment in all cases, regard
less of consent, except where the car has been stolen while 
under lock .. • They may be supported by an analogy drawn 
from the field of federal prohibition enforcement; the 
Supreme Court has held that it is constitutional for officers 
to seize a motor vehicle used in the transportation of liquor 
even though the owner was ignorant of this use and gave 
no consent to it. The court said in the leading case on that 
point, "It is not unknown or indeed uncommon for the law 
to visit upon the owner of property the unpleasant conse
quences of the unauthorized action of one to whom he en
trusted it."·· These cases may not be authority for the 
validity of a compensation statute because of the fact that no 
personal liability was imposed upon the owner; they' pro
vide only that his machine may be sold to pay an unsatisfied 
judgment. Nevertheless, the sale of a thousand dollar car 
affects the owner as seriously as an order that he pay a 
thousand dollars in cash, and if he can be held liable at all, 
a statute requiring him to pay the full amount of the judg
ment under similar circumstances would. not seem to be an 
unreasonable step in advance. 

The .. Financial Responsibility" statutes which have be
come so prevalent in recent years may be considered to be a 
part of this same tendency. It is true that they do not in
crease the liability of the owner 'directly, but where a judg
ment has been rendered, they make it more difficult for him 
to escape payment, and in this way they impose financial 
burdens upon him which he otherwise might have escaped . 

•• These .tatutea were held valid in Otis II. Coope,., II? S. Car. 100; 

108 S. E. 260 (1921) ; K~/lt,. II. Fede,.al Bob B,.CUUIOn T,.uck Co., 151 Tenn. 
421: 26g S. W. 914 (1925) • 

•• Y l1li Ost~,. 11. KallSas, 2'/2 U. S. 465 (1926). 
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These statutes vary considerably from' state to state. 50 In 
Iowa, license and registration are suspended)f a judgment 
remains unsatisfied for sixty days. In New Hampshire, the 
owner must give security before trial to cover the amount 
of the probable judgment if a preliminary hearing reveals 
that negligence was present and that the car was being 
driven with his consent. New Jersey and Connecticut 
have similar laws setting forth conditiQns under which 
security must be given. In New Yor~, anyone convicted of 
violating. certain motor vehicle laws or anyone leaving a 
judgment unsatisfied for more than fifteen days must furnish 
security for the payment of any future juJgments which 
may be rendered against him. Many states provide that 
any person leaving a judgment unsatisfied for a certain 
length of time must furnish security for possible future 
judgments. G1 

Massachusetts has taken a further step in the establish
ment of financial responsibility by requiring all motor car 
owners to obtain policies of liability insurance as a condition 
precedent to the registration of their vehicles.G2 Compulsory 
insurance for vehicles carrying Passengers for hire has been 
in effect in several states for years, with judicial approval. Ga 

The validity of the Massachusetts law has been upheld in a 
powerful opinion by the state Supreme Court there.s• 

The Ives case IS rejected the first New York Workmen's 

GO These statutes are collected ~n Jones, Automobile Liability Security 
La!IIs of the United States and Canada (1930). 

51 An excellent note outlining these statutes and citing them is to be 
found in 30 Columbia L. R. 109 (1930). 

62 Massachusetts: Laws, 1925, Ch. 346. 
58 The leading case is Packard fl. Banton, 264 U. S. 140 (1923). 

Accord, State Seattle Taxicab 0- Transfer Co., 90 Wash, 416; 156 Pac. 
~37 (1916) ; People fl. Kastings, 307 Ill. 92; 138 N. E. 269 (1923). 

G. Opinion of the lustices, 251 Mass. 569; 147 N. E. 681 (1925). 
6G Ifles fl. South Buffalo Ry. Co., 201 N. Y. 271; 94 N. E. 431 (19u). 
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Compensation law with a series of general statements which 
conveyed the impression that liability without fault was 
foreign to the ·common law in general and repugnant to the 
Constitution in particular. The Report of the Committee 
to Study Compensation presents a series of instances where 
the principle of liability without fault is applied in the United 
States. Among these we find (the citations given are taken 
from the Report) liability of railroads for damage to cattle 
resulting from failure to fence off their lines,08 for damage 
caused by fire communicated by locomotives 61 and for injury 
to passengers. The Report also mentions liability of owners 
for damage done by their dogs to sheep and for damage 
done by herds of horses or cattle,08 and liability of mine 
owners for the defaults of mine p1anagers and examiners. 08 
Other examples from the c9mmon law might be cited, the 
most famous being the liability imposed in Rylands 'II. 

Fletcher 88 for the damage done by impounded water. 
The courts themselves have divested the existing common 

Jaw rules of liability and damages of much of their sanctity. 
It is a widely accepted principle that no person has a vested 
interest in a rule of the common law, and the logical con
clusion to follow from this doctrine is that state legislatures 
may abolish or modify these rules in any reasonable manner. 
An excellent expression of this attitude is found in the 
Supreme Court's opinion in the White case which gave 
judiciaJ sanction to the New York Workmen's Compensation 
LaW.'i Mr. Justice Pitney, speaking of the former rules of 

·'Mo. PM. Ry. Co. fl. Humu. J.JS U. S. 512 (1885) • 

• f SI. l.of,i.r I!r S. F. Ry. Co. fl. Mathews. 165 U. S. I (11197) . 

•• Holme, fl. MIII'TaY.2cY} Mo. 413; 105 S. W. loSS (1907). Jones v. 
B";",. 165 U. S. ISo (1897) • 

•• Wil",iftglo" Mini,,!/ Co. v. Fulton. 205 U. S. 60 (1907). 

88L R. 3 H. L 330. 
11 N. Y. Ce,,'ral R. R. Co. v. While. 243 U. S. 188 (1916). 
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"liability, said, "Those. rules, as guides of conduct, ar~ not 
beyond alteration by legislation in the public interest. No 
per~on has a vested interest·in any rule of law entitling him 
to insist that it shall remain unchanged for his benefit. . . • 
Negligence is merely the disregard of some duty imposed by 
law; and the ~ture and extent of the duty may be modified 
by legislation, with corresponding changes in the test of 
negligence." The opinion gives an exhaustive list of cases in 
which the courts have allowed state legislatures to weaken or 
abrogate such long-accepted rules as the fellow-servant rule 
and the principle of the voluntary assumption of risk. There 
seems to be no difference, except one of degree, between in
creasing the defendant's liability by degrees and going the 
entire distance in one step by establishing absolute liability. 
The Supreme Court recognized this by affirming the validity 
of Workmen's Compensation, and a similar result in the case 
of an automobile compensation law seems supportable by 
strict analogy. 

These statutes and decisions seem to indicate clearly the 
fact that legislatures are by no means unwilling to increase 
the ordinary common-law liability of motor owners and 
that the courts are ready to hold measures of this nature 
constitutional. To be sure, we have presented no example 
of absolute liability in its strictest sense, where the owner, 
was required to pay damages for injuries caused wholly 
without the negligence of any party. But it has been 
pointed out that as far as the owner is concerned, he is 
subjected to liability without fault when he is made to pay 
damages for injuries caused by the negligence of an operator 
over whom he may have been able to exercise only slight 
control. It seems as though the courts could pronounce 
an automobile compensation statute valid upon the basis of 
the material which has been outlined here' without feeling 
that they were taking an inordinately long step. Aside from 



CONSTITUTIONAU I'Y lOS 

the matter of liability, serious doubts would arise only over' 
the insurance structure, the principles of compensation;an~ 
the limitation of the right of injured parties to sue freely 
for common law damages. The Massachusetts situation 
furnishes valuable authority upon the first of these points. 
The second and third can be supported by analogies drawn 
from the field of workmen's compensation. The plan as .a 
whole can be supported by pointing out the extent to which 
motor vehicle regulation has already gone and the need for 
taking another step in the same direction. 

In holding workmen's compensation laws to be constitu
tional, the courts have wrestled with and have overcome 
all of the most important problems which an automobile 
compensation plan will present. to them. Aside from the 
/ves case in New York, there is no important instance in 
which judges have frowned upon compensation principles. 
Four years after the decision in the /ves case, a ·new Work
men's Compensation Law, bolstered up by an amendment 
to the State Constitution, was upheld by the New York 
Court of Appeals. II In the following year, the United 
States Supreme Court gave its approval to the same law in 
a brilliant opinion written by Mr. Justice 'Pitney." The 
body of decisions on the subject has been constantly aug
mented. For instance, the Arizona statute imposing liability 
upon employers with no maximum figures for compensation 
payments was held valid in 1919," and three years later a 
New York law was upheld which extended compensation to 
non-hazardous occupations." 

"lnu,,.II. Solll"',.,. Paci/ie Co., 215 N. Y. 514. log N. E. 600 (1915) • 

.. N. Y. C,"t,.al R. R. Co. II. Whit" 243 U. S. 188 (1916). 

MArVolf(J Employ,,,,, LiGbility ClISts, 250 U. S. 400 (1919) • 

.. Wo,.d '" Cow II. Kriruky, 259 U. S. 503 (1921). 
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Miscellaneous Problems 

The discussion up to this point has considered the con
stitutionality of the compensation plan primarily from the 
point of view of the motor-car owners who will be defend
ants in cases arising under it. Many of the same arguments 
may be uS,ed ~o justify the plan as it affects injured parties 
who will be claimants. The only features of the law to 
which these parties would be likely to make serious objection 
would be those denying them the right to a trial by jury and 
those which restrict the amount of payment to which they 
would be entitled. That a state may limit or deny trial by 
jury without violating the due process requirements of the 
federal constitution is well established; obstacles to the 
abolishment of jury trial usually arise from express guar
antees of this right in state constitutions. The rules of the 
common law as to the amount of damages may be changed 
by legislation, as the quotations which have already been 
given from the opinion of Mr. Justice Pitney in the 
White case indicate. Professor Dowling in the Report of 
the Committee to Study Compensation gives further detail 
to show that these rules may be changed if the change is 
reasonable. The material which has already been given in 
this chapter shows the likelihood that the judges will con
sider the compensation plan a reasonable attempt at a solu
tion of the problems involved in motor vehicle injuries. It 
should be kept in mind that the plan is not stripping either 
party of his rights. Old rights are replaced by new ones. 
The owner assumes absolute liability in exchange for a 
limited amount of recovery. The accident victim gives up 
his chance to get unlimited damages and receives the 
benefit of absolute liability. Both parties benefit from a 
more accurate assessment of damages and more efficient 
procedure.88 

88 Mr. Justice Pitney in the White case cited above makes this point 
ably. 
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If automobile compensation comes before the courts, the 

contention is certain to be made that it violates the "equal 
protection" clause of the fourteenth amendment by singling 
out two classes for special treatment; motor vehicle owners 
and motor accident victims. It seems extremely unlikely 
that this argument will prevail unless judges are so un
favorably impressed with the law that they would upset it 
on grounds of due process regardless of their views on equal 
protection. There is no judicial opposition to statutes which 
single out certain classes for special treatment; in the last 
analysis every law applies only to that particular group of 
people who are in a position to feel its effects. Since the 
earliest days of motoring, statutes dealing particularly with 
automobile problems have been held valid against attack 
under the equal protection clause. As early as 1905, laws 
regulating registration 17 and fixing speed limits 88 were up
held. This has been true also of statutes limiting the 
recovery of gratuitous guests in automobiles. In one case 
on that subject, the court said, "The use of the automobile 
as an instrument of transportation is peculiarly the subject 
of regulation. . . . There is no constitutional requirement 
that a regulation, in other respects permissible, must reach 
every class to which it might be applied."'· Advisory 
opinions in two states have found no fault with compulsory 
liability insurance for motor vehicles.To The separation of 
workmen and employers for special treatment under a 
workmen's compensation statute has been upheld.f1 The 
validity of the classification depends upon its reasonableness, 

If Com_altA II. Boyd, 188 Massachusetts 79; 74 N. E. 255 (1905). 

- CAristy II. Elliol, 216 Ill. 31; 74 N. E. 1035 (1905). 
-Silwr fl. Silwr, 280 U. S. II7 (1929) • 

. 'fOOpirtiort 0/ IIw /vsticr$, 251 Mass. 569; 147 N. E. 681 (1925). 
Opirtiort 01 IIw l!uliul, 81 N. H. 566; 129 Atl. II7 (1925). 

nMiddklcnt fl. T,s" POTIItf' & LigAl Co., 249 U. S. 152 (1919). 
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and the special problems attendant upon' the automobile 
accident situation seem to give an entirely adequate basis 
for the contention that the classification involved in such 
a law is reasonable. 

2. UNDER THE NEW YORK STATE CONSTITUTION 

The Report of the Committee to Study Compensation 
covers adequately the question of automobile compensation 
legislation under the New York State Constitution. As 
Professor Dowling points out there, it would probably be 
unnecessary to provide in any state through a constitu
tional amendment that trial by jury may be abandoned 
ill compensation cases. There are several cases which hold 
that even when the right to a jury trial may be demanded 

. in actions at law, workmen's compensation cases are not 
"actions,at law" and thus are not subject to that require
ment.12 We have seen already that a state may do away 
with trial by jury without violating the due process clause 
of the federal constitution. 

There is one provision in the New York Constitution 
which probably can not be avoided by any means short of 
amendment of that instrument itself. This declares, " The 
right of action now existing to recover damages for injuries 
resulting in death, shall never be abrogated; and the amount 
recoverable shall not be subject to any statutory limita
tion." 18 The compensation plan which we suggest limits 
the amount of death benefits strictly and it might be said to 
abrogate "the right of action now existing to recover 
damages for injuries resulting in death." A right of action 
remains, but its form is so radically changed as to make it 
almost a new right. An amendment to the constitution 

12 G,.and Trunk Western Ry. Co. f). Industrial Commission, 291111.167; 
I2S N. E. 748 (1920). B,.anch fl. Indemnity Ins. Co., 156 Md. 482; 144 
Atl.696 (1929). State fl. Clausen, 65 Wash .. IS6; 117 Pac. 1101 (1911). 

f8 Constitution, New Yo,.k, art. i, sec. 18. 
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which created an exception to Section 18 in the case of 
workmen's compensation was adopted before the enactment 
of the second Workmen's Compensation Law in New York 
in 19140 This new Section 19 is so strictly limited to em
ployers that it could not be stretched to cover an Automobile 
Compensation Law. Unless the statute were an optional one, 
another amendment would be necessary and if we model it 
after Section 19, it would have a form something like this: 

Nothing contained in this constitution shall be construed to 
limit the power of the legislature to enact laws for the payment, 
either directly or through a' state or other system of insurance, 
of compensation for injuries or property damage in which a 
motor vehicle is involved, without regard to fault; or for the 
adjustment, with or without trial by jury, of issues which may 
arise under such legislation; or to provide that the right of such 
compensation and the remedy therefor shall -be exclusive of all 
other rights and remedies; or to provide that the amount of 
such compensation for death shall not exceed a fixed or deter
minable sum. 

The amendment referring to workmen's compensation 
referred to laws .. for the protection of lives, health or 
safety of employees" and spoke of payment of compensation 
without regard to fault .. except where the injury is occa
sioned by the wilful intention of the injured employee ... 
or where the injury results wholly from the intoxication of 
the injured employee." It ends with these words: .. Pro
vided that all monies paid by an employer • . . by reason 
of (such) laws • • • shall be held to be a proper charge on 
the cost of operating the business of the employer." Un~ 
less an amendment covering automobile compensation could 
not gain ratification without a counterpart .of these pro
visions, it seems desirable to omit them. Even if they could 
be remodeled to fit the motor vehicle situation, they seem 
to be details which have no place in a constitution. There 
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is no business of motoring upon which compensation pay· 
ments could be considered a "proper charge." It seems 
unnecessary to write into the constitution an exception in the 
case of the accident victim who intended injury to himself. 
The more general form which has been. given here seems 
~ore satisfactory. 

Aside froni these particulars it seems unlikely that objec· 
tions to automobile compensation would arise under the 
State Constitution would not arise with equal force under 
the Federal Constitution. Such objections can be considered 
in connection with our previous discussion of the plan under 
the Federal Constitution. 



• CHAPTER IV 

THE WORKABIUTY OF THE PLAN 

IT is only partly adequate to point, as our former discus
sion has done, to the more obvious advantages of the com
pensation plan; that it removes many cases from the courts, 
that it simplifies proof, that it prevents financial irresponsi
bility. These might be vitiated by other less obvious factors 
in the operation of the scheme or in the environment where 
it operates. For instance, might we merely be replacing 
delay in the courts with delay before the Board? An un
expected flood of compensation cases, or a dilatory method 
of handing those cases, could bring such a result. Might 
.n appalling rise in insurance rates cripple or wreck the 
scheme? This could follow from our plan of compensating 
every injury. Might the plan bring with it fraud, corrup
tion and poor administration? 

It would require a more-than-human gift of prophecy 
to paint a complete picture of the future of a reform as 
novel and extensive as the one with which we deal. All that 
we can do is to study tendencies and probabilities, to elimi
nate some uncertainties if we may, and to clarify anddassify 
others so that at least they will not take us by surprise. 
Although the subject is not yet illuminated directly by legis
lation, there is much relevant evidence at our disposal, 
particularly in connection with workmen's compensation laws 
and the experience of other administrative bodies. 

III 
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I. THE COMPENSATION PLAN IN OPERATION 

Volume of Business and the Relief of Court Congestion 

In considering the extent to which the compensation plan 
will fulfill expectations, there is one matter which can be 

. disposed of with as much certainty as we can attain any
where in the field; the plan will reduce the volume of busi
ness before the trial courts. If it is applied only to personal 
injuries arising from automobile accidents, the statistics 
in Chapter One show that it will reduce litigation in the 
Supreme Court to less than one half of its present volume. 
In the Municipal Courts, property damage as contrasted with 
personal injury bulks larger than in the Supreme Courts, but 
even here the reduction would probably exceed one third. 
If it should seem desirable to include property damage in 

. the plan, still more cases would be removed from the 
Supreme Courts and the present work of the Municipal 
Courts would probably be almost cut in two. 

In Cha,Pters One and Two it has been pointed out that th~ 
social reasons for instituting compensation in mofor vehicle 
cases apply much less clearly to property da~ge than they 
do to personal injuries. The refinements of compensation 
schedules and the social advantages of replacing vanished 
earning power by compensation have no utility in assessing 
damages for a crumpled fender; that is more clearly a ques
tion for the courts. But possibly it may be desirable to 

. combine the two fields in the compensation statute in order 
to handle adequately the problem of court congestion. The 
reason is that in a substantial proportion of the cases, the 
plaintiff seeks damages of both sorts in a single action. If 
we remove to a Compensation Board that part of the claim 
which is based on personal injuries, we do not remove the 
case wholly from th~ judicial docket. We merely require two 
trials instead of one, and the action for property darr.age 
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remains to be almost as much of a disturbing factor in the 
courts as the combined action formerly was; 

It is possible, of course, that a flood of appeals from the 
awards of the Compensation Board would leave the judicial 
department as seriously overwhelmed as it is now, merely 
transferring the pressure from the nisi prius courts to the 
appellate ones. If the workmen's compensation situation 
provides a legitimate analogy, there seems to be little likeli
hood that appeals wiD create an unmanageable problem. 
The report of the Industrial Commissioner for the year of 
1931 showed that only 207 workmen's compensation cases 
had come before the Appellate Division and 40 before the 
Court of Appeals during the year. The number of appeals 
has been steadily decreasing since 1928, and even then the 
Appellate Division handled only 309 of them. 

There may be differences between industrial cases and 
a1:tomobile ones which wiD render review more frequent in 
the latter than in the former. In many instances the claim
ants will be drawn from the higher-salaried class which turns 
more easily to lawyers and litigation than the laborer who is 
satisfied to get any award he can as long as he can get it 
quickly and have the red tape finished. No part will be 
played by the fear which may exist in' certain workmen's 
compensation cases that if the claim against the employer 
is pushed too vigorously, the claimant's job may suffer. 
Nevertheless, the two classes of cases are essentially alike. 
There are no special problems in automobile compensation 
which are likely to require more extensive review than has 
been found necessary in the industrial field. 

The statistical material set forth in the first chapter sug
gests that the actual relief of court congestion which would 
flow from the adoption of the plan might be disappointing. 
It is misleading to lay too much emphasis on the thousand~ 
of cases which appear on court calendars. In many of them, 
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the parties are delaying action or have abandoned their cases. 
The problem of ° court congestion arises only to the extent 
that there are more cases ready for trial each year than can 
be handled by the courts under their existing rules. In 
these cases, the swifter procedure of the compensation 

° scheme would relieve the situation. Many actions are going 
through the ° interminable warfare of motions and bills of 
particulars, and these matters involve frequent judicial hear-

.. ings, thus taking judges away from trial work. It is in 
situations such as these, where the compensation machinery 
would do away with actual hearings before the courts, that 
it would be valuable in relieving pressure. . 

It might be well to point out the fact that the compensation 
plan is no panacea, the adoption of which would assure the 
speedy disposition of the cases that remain in the courts. 
Even if there are fewer cases in the courts, steps should be 

• ° 

taken to improve the handling of those which remain. But 
the removal of automobile litigation would reduce the mass 
of business before the courts to more manageable propor
tions, and in this way compensation could make a valuable 
contribution. .. 

Extent and Adequacy of Compensation Payments 

Even if the plan were being studied solely as a remedy 
for court congestion, it would be incomplete to stop abruptly 
here after having shown that benefits along that line would 
follow. We have really been establishing a truth which is 

° axiomatic; if the "judges are overburdened with cases, a 
scheme which will reduce the number of those cases will 
prove helpful to them. The question which is much more 
difficult is whether the plan will work out satisfactorily in 
other respects or whether it will bring with it disadvantages 
in practice which will outweigh whatever benefit it brings 
to the courts. 
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It has been remarked already that the plan. contemplates 
payment of some damages to aU accident victims and a 
better adjustment of-damages to the actual loss suffered. . 
The first of these principles needs some qualification. There 
will undoubtedly be many cases where the disability will 
be less than the waiting period provided in the law, and 
there will be other instances where the injured parties will 
fail to prosecute their right to compensation. The Com
mittee to Study Compensation estimated that 23% of all. 
non-fatal accidents involve disabilities of less than a day.1 
Formal.claims for workmen's compensation are prosecuted 
in less than half of the industrial accidents reported. In 
1930,471,510 injuries were reported but only 191,109 cases 
were indexed for hearing. In 1931, the figures were 419, 
073 and 178,189 respectively. Further, not 'all of the cases 
in which claims are made are finallY awarded compensation. 
In 1931, referees disallowed 44% of the claims which came 
before them.' It has been estimated that compensation is 
paid in only about 23% of the reported cases of accidents. 

In comparing these figures with the present situation, we 
ca.1\ refer to the statistics presented in Chapter I to show 
that very few claims are carried to a successful conclusion 
in the courts. About 100,000 accidents a year are reported 
to the New York State Motor Vehicle Department, but in 
the year ended in June, 1931, there were only 5,310 negli
gence trials in the Supreme Courts of the state. At the 
most, not more than two thirds of these were automobile 
cases and it is not likely that verdicts ·were rendered for 
plaintiffs in more than two thirds of them. Thus only about 
2400 persons a year, or only about 2y.;% of those reported 
as injured, obtain judgments in the Supreme Courts and 
these still must face the difficulties of collection. Even f£ we 

I Relorl. p. s6. 
'R,1M'f ollrul..."risl Co",,,,issiollef'. year ended Dec. 31. 1931. 
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add the verdic~s for plaintiffs obtained in the Municipal 
Courts, the proportion is not likely to approach that of 
industrial accidents. 

These figures for court actions must be supplemented by 
the instances in which something was paid without resort to 
the courts. .Particularly in the cases where the motorist is 
covered by liability insurance, the defendant is likely to pay 
something by way of compromise. The Committee to Study 
Compensation estimates that in New York City, 85% of the 
persons hurt in accidents where the motorist was insured 
received some payment and that 51% were paid something in 
all cases regardless of insurance.- These figures might be 
questioned on the ground that less than six hundred cases 
w~s an inadequate sampling where a year's accidents 
approximated a hundred thousand, and that the study was 
confined to the metropolitan area where 70% of the vehicles 
involved in accidents were insured.· Throughout the state 
less than fifty per cent of all cars are covered by insurance.1I 

But perhaps the figures are reliable enough to use for 
illustration. 

If our only concern were to see that injured parties receive 
some payment, we might conclude that the present system 
provides for them better than a compensation plan would, 
since 51% of them receive payment now and workmen's 
compensation experience gives a figure of 23%. But the 
factors involved in these computations are too diverse to use 
in establishing a common denominator for comparing them. 
Individual reporting of automobile accidents is undoubtedly 
less complete, particularly in trivial or non-compensable 

8 Repo,.t. page 51 and Table 17. page 274- 597 cases were considered. 

• Repo,.t of the Committee to Stud, CompensatioK, Tables S. 8 and 12, 
pages 261. 264, 269. (644 cases. of which 449 were insured.) 

II Ibid •• Table 25. page 283. Estimate made by the National Bureau of 
Casualty and Surety Underwriters. 
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accidents, than the reports by employers made under the 
in1luence of the Industrial Board and the insurance com
panies. The automobile figures were compiled only for 
New York City and there may be various factors in the 
rest of the state which would change the r~sult. Further, 
there is no way of determining the proportion of reported 
workmen's accidents in which some private adjustment was 
made (although the law frowns upon this) but where no 
claim was filed. 

A more important consideration comes to light in the 
material given in Chapter I to show that the payments made 
out of court in automobile cases are poorly' adjusted to the 
losses suffered by the victims. The report of the Com
mittee to Study Compensation shows that in cases of minor 
injury, these compromises, if made by.insured motorists, 
averaged more than the total amount of the losses suffered. 
On the other hand, where the injuries were serious or fatal, 
payment was greatly inadequate. The Committee's figures 
include cases of minor disability, many of which were 
among those over-paid by the present system but which 
would be refused compensation because they would fall 
within the" waiting period." For instance, it was estimated 
that in 1917, 80% of all industrial accidents involved dis
abilities of less than two weeks.' When the waiting period 
was reduced from two weeks to one week, claims increased 
35%,' suggesting that there must be many more cases which 
fall within the one week period. 

If official hearings are useful in adjusting payment to the 
loss suffered, a compensation scheme is better adapted to 
furnishing these than the present court system. Trials 
occur in approximately 2400 automobile cases yearly in the 

• 7 .A",". l.tJbo,. ugislDtio .. RftI. 400 (1917). 
'Dept. of Labor, N. Y. State, Special Bllllelin No. 160, U Cost of Com-

penution, Year Ended June 30,1928" (1930). • 



uS THE AUTOMOBILE COMPENSATION PLAN 

Supreme Courts and even if we include the cases in the 
Municipal Courts this number would fall far short of the 
188,887 cases closed by the Industrial Board in 1931. When 
we consider the settlement of cases outside of court we see at 
once that these cases are open to the abuses of financial 
irresponsibility, ambulance-chasing and unfairness of indi
vidual compromise which cause the social problem pictured 
in the case study of the Committee to Study Compensation. 
Machinery which functions quickly enough to allow an in
expensive hearing to every. party who thinks his claim is 
worth prosecuting may result in the denying of a proportion 
of trivial or baseless appeals. It seems better designed to 
bring about a close correlation between loss and compensa
tion than an unregulated system of individual compromise. 
The logical provisions for computing losses which the com
pensation law provides and the complete financial responsi
bility which accompanies it are other factors in reducing the 
discrepancy between loss and payment. 

p.,rocedure 

The legal tendency toward technicality affects compensa
tion procedure to some~tent. Nevertheless, the process of 
making a claim and preparing a case for he3:ring may avoid 
the complexities of court procedure. If the statute is properly 
drawn, it will provide (as our study has indicated already) 
that a claim be made by the injured party, setting forth in 
non-technical language the facts about the accident. It 
should require that before the hearing, a report by the 
doctor who attended the claimant be filed and be available 
to the defendant and his in~urance company. The defendant 
may begin payments at once or he may file an answer to the 
claim, aiso in non-technical language, in which case a hearing 
is to be held. Forms will be available showing the material 
which these papers must contain. 
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Chapter V will show that the courts have allowed the 
Industrial Board to retain to a great extent the simplicity 
of procedure which the Workmen's Compensation Law en
visages. This procedure is similar to that outlined above. 
After the claim has once been filed, an investigator sees that 
the necessary papers are present and that the case is put on 
the calendar, notice being sent to the parties, without further 
effort by the claimant. Much of the work of completing 
the pleadings and placing the case on the calendar for a 
hearing, which is done in other tort actions by lawyers, 
is taken over by the compensation officers. 

It seems unlikely that the hearing will degenerate into the 
battle of legal lore which is so characteristic of legal trials. 
Elimination of the technical rules of evidence and a natural 
re1axation of the rules concerning burden of proof and the 
burden of going forward with evidence will aid the litigant 
who handles his case himself and should simplify and 
accelerate the procedure in all cases. The term .. hearsay" 
is uttered infrequently in proceedings before referees in 
workmen's compensation cases and the procedure of extract
ing the evidence from the parties is marked by an informality 
which seems healthy. The elimination of the jury will do 
away with difficult questions about instructions, the rebuttal 
of presumptions and the preponderance of evidence. The 
abandonment of the principle of negligence and the clarifica
tion of the matter of causation will reduce somewhat the 
use of legal precedents. 

One student of the subject (who starts with whatever bias 
comes from a responsible position with an insurance com
pany) contends that there are essential differences between 
the industrial accident situation and the automobile one 
which will eliminate many of the advantages that appear in 
workmen's compensation cases. He argues that the reason 
why the presentation of evidence can be kept simple in in-
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dustrial cases is because the facts about an injury are easily 
obtainable by both parties; the employer or his representative 
ordinarily knows of the occurrence of an accident the 
instant it happens and can investigate immediately, while 
the employee can obtain readily-available witnesses among 
his associates. Irrelevant issues, unreliable methods of 
proof, and fraud are at a minimum. Since the employer 
furnishes medical service, he can provide a doctor who is 
accustomed to treating traumatic injuries and to presenting 
his evidence before referees.8 

There is enough validity in these assumptions to recom
mend them to the serious consideration of advocates of 
automobile compensation. The nature of motor vehicle 
accidents as compared with industrial ones is such that in the 
former, evidence is likely to ,be more complicated, witnesses 
more heterogeneous and medical testimony less reliable. The 
inclusion of claimants in the higher income-brackets may 
furnish a class which is more willing to hire counsel, enlist 
any available technicalities in. its aid and appeal from 
awards than is the workrilan who, sorely needs the amount 
of the award and has a natural desire to avoid even' the 
complications of compensation procedure. This factor 'is 
an intangible one, however, and it hardly seems fundamental 
enough to furnish a fatal obstacle. 

It can not be expected that such a tremendous piece of 
machinery will run with perfect smoothness. Certain defects 
which have developed in workmen's compensation indicate 
where part of the trouble may arise. For one thing, there 
are provisions in the statute which may create difficulty. A 
perennial question exists as to the desirability of requiring 

8 Austin J. Lilly in It Compensation for Automobile Accidents, a Sym
posium,".J2 Columbia L. R. iSS (1932). A similar contention is made in 
Barnum & Stephenson, It Fallacies in the Theory of Compulsory Auto
mobile Compensation," 23 Ohio Law Repo,.te,., 469 (1925). 
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hearings in all cases before liability can be finally established. 
Before 1922, industrial accident cases could be compromised 
by the parties without hearing. In that year, this procedure 
was abandoned because injustice could so easily result from 
the pressure brought to bear by the employer or the insurance 
adjuster. In 1930, the Jaw was again changed to allow 
settlement of uncontroverted claims on written statements 
(supervised, at least in form, by the Board) without the 
necessity of a hearing.- If this practice is properly regu
Jated, it has a beneficial effect in reducing the number of 
hearings which must be held. Duress is difficult to prevent 
if cases may be closed without a hearing (this is one cardinal 
evil of the present system of automobile settlements) and 
it is difficult to strike a happy medium between free com
promise and the necessity of holding at least one hearing on 
every claim before the parties can be sure that the case is 
finally closed. 

Efficiency 

More important perhaps than the terms of the statute are 
the methods employed by the compensation officials in putting 
the scheme into operation. The task is tremendous; work. 
men's compensation involves the determination of almost 
200,000 disputes a year and the distribution of over thirty 
million dolJars in the form of awards, and the business of 
automobile compensation may approach it in volume. The 
very size of the job creates the possibility that inefficiency 
and confusion will result in its administration. We might 
expect that such matters particularly as calendars and 
adjournments and the closing of cases would come to be 
bound up in red tape or would be so inadequately handled 
that the individual cJaimant would seriously suffer. 

• 21 A_r. Labor !AgulatioN RtfJ. 133 (1931). See also Monthly Labor 
RtfJ .. July 1931, page 91. 
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Available statistics do not furnish us with a comparison 
between the . courts and the workmen's compensation 
machinery for any single year on this subject of delay. 
Nevertheless, figures are available for workmen's compen
sation business in the year ended in June, 1930,1° and these 
may be compared with the Commission's data for court 
litigatio~ in the following year.l1 The following table 
shows this comparison: 

AllLawCases Negligence Wo,.kmm'sComp. 
Disposed of within one year 43% 42% 56% 
Disposed of within two years 64% 61 % 96% 

Negligence cases must wait their tum for trial in the 
courts for a period that varies through the state from a 
few weeks in the less crowded districts to eighteen months 
or more in the metropolitan area. In comparison with this, 
it was estimated in 1928 that the average time between the 
filing of a workmen's compensation claim and the first hear
ing was from five to nine weeks.1I In 1926, the Industrial 
Commissioner reported that in 50% of the cases clo~ed dur
ing the preceding year, a hearing was held within four weeks 
after occurrence of the accident. 

Problems 

Certain difficulties which have arisen in workmen's com
pensation will serve as indications of the extent to which 
prophecies as to motor vehicle compensation are likely to 
remain unfulfilled. Less pessimistically, they will give 
warning as to what practices must be avoided. These 

10 N. Y. State Dept. of Labor, S peeial Bulleti,. No. I70, .. The Cost of 
Compensation, Two Years Ended June 30, 1930" (1931). 

11 The totals from which these percentages are computed appear in 
Chapter I. 

12 Report of Commissionet" Lindsay Rogers, appointed under the More
land Act to investigate the Department of Labor, p. 60 (1928). 
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matters are relatively minor, but nevertheless they are of 
some importance. 

In the first place, those who have studied the field point 
to an excessive ·number of adjournments as a source of 
inefficiency. Many of these postponements occur because 
the claimant fails to appear at the hearings, and the rules of 
the Industrial Board are most liberal toward him, allowing 
one adjournment if the claim is uncontroverted and two if 
the employer contests it. II There is some difficulty here, and 
there are good reasons why it should be provided in auto
mobile cases that if the claimant fails to appear at a hearing, 
the case should be dropped unless he moves to reopen it 
(with a showing that the defendant was not prejudiced by 
the delay) within a reasonable time. Criticism is leveled 
principally at adjournments in cases where the parties are 
present and where there may be various reasons, or none, 
for the delay. The Industrial Board rules say merely that 
the referee should use his .. best judgment" in such cases. 
The more usual reasons for postponement are that all of the 
el"ident:e is not available, or that the disability is a continuing 
one so that compensation can not yet be determined. 

The problem is principally one of discretion on the part of 
the referees, and it has been often suggested that they use 
this discretion unwisely. The report of the Industrial Survey 
Commission for 1928 cites one example where hearings had 
been held once a month for thirteen months, the claimant ex
pending more in railroad fare to attend them than he received 
in the form of an award. l

• In the testimony taken during an 
investigation of the State Labor Department under the 
Moreland Act in 1928, the Claims Representative of one in
surance company argued that many hearings were unneces-

II WDI"k __ '.r CtmI~otiOrf Act MIll IrultUlriol Boo,.4 Rule.r, Dept. of 
Statistics and Information (1931). 

It Retorl 01 'M Industrial SUf'WY Ctmlmi.r.riorf, 1928. 
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sary and could be dispensed with, giving one example of a 
case which had been adjourned twenty times.15 Another 
insurance representative mentioned as the most serious prob
lem which he met in dealing with workmen's compensation 
cases the "compounding of unnecessary hearings, and all 
kinds of difficulties and expenses arising therefrom." 1. 
Another esti~ted that 44% of all hearings were in cases 
that had been previously adjoumed.1f 

The problem of granting lump-sum awards is another in 
which the machinery of workmen's compensation does not 
always function smoothly. The question here is largely one 
of protecting the claimant against himself; it is well recog
nized that pressure may be brought upon him by " runners," 
lawyers or others to apply for a commutation of his award 
for unwise use.18 There is also the possibility that where a 
lump sum is paid for a continuing disability, the amount may 
be substantially less than the sum which the claimant would 
have received if the payments had been continued periodic
ally. As long ago as 1919, Jeremiah F. Connor, then More
land Commissioner investigating the Department of Labor, 
stated that lump-sum awards were made too freely and that 
of 45 of these which he had investigated, 20 were underpaid 
to an average extent of $1100 apiece.18 The investigations 
conducted by the later Moreland Commissioner, Lindsay 

111 Mr. William Butler, Oaims Supt. for U. S. Casualty Co., on p. 46z 
of the stenographic testimony before Commissioner Rogers. 

18 Mr. George J. Stone, Oaims Supt. for Utilities Mutual Insurance 
Co., on p. 519 of the testimony. 

:n Mr. Loring D. Jones, on p. 591 of the testimony. 
18 See two articles: .. Guarding Against Abuses of • Lump Sum' Awards 

Under Compensation Laws," 18Amer. Labor Legislatio,.Rro. log (1928); 
Zorbaugh, .. Recent Tendencies in the Administration of Lump Sum Settle
ments under Workmen's Compensation Laws," 18 Amer. LabO,. Legis
latio,. Ref}. 112 (1928). 

18 Reporl of Jeremiah F. COflffO,.. Moreland C_is.rioHet" (1919). 
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Rogers, showed that lump sum awards still present many 
difficulties in administration. 

The need for more effective methods of administration is 
indicated by some of the suggestions which were made for 
rtform in the Moreland investigation before Commissioner 
Rogers to which we have been referring. Miss Frances 
Perkins, State Industrial Commissioner, testified at length, 
expressing the opinion that medical examinations and the 
preparation of cases for hearings should be given greater 
attention." Mr. Edward A. Willoughby, an insurance com
pany representative, stressed the value of having informal 
conferences of the parties before placing cases on the 
calendar for trial, but other witnesses pointed out that at
tempts in that direction had been unsuccessful because the 
parties did not regard these conferences seriously enough to 
be prepared to take definite action at them.· Mr. Willoughby 
also made the suggestion that the use of· a .. Preparation 
Sheet" on the Wisconsin model be adopted, under which the 
parties would be required to set forth the facts of their case 
in advance of the hearing and would be bound by their state
ments there.1I The desirability of such procedure would be 
questionable to the extent that it would evolve into the court
like system of formal and technical pleadings. 

The question to which we may now proceed is whether a 
new law assuring payment to almost every automobile victim 
would cause a stampede for awards which would overwhelm 
the scheme completely. It is conceivable that a large part of 
the accidenU which occur today are unreported. It is also 
possible that the features of the new plan will prove so 
attractive that every accident will produce one or more claim
ants whose case must go through the compensation pro
cedure. Two hundred thousand cases a year can be handled, 

10 Page 1129 of the stenographic testimony. 
11 Pa,'e Su8 of the testimony. 
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as. is proved by workmen's compensation experience, but if 
automobile cases should reach twice that figure, the auto
mobile compensation machinery might be overloaded far 
beyond the point of diminishing returns. 

There are now over 100,000 motor vehicle injuries re
ported in New York each year. The figures for some recent 
years are these: 

1926 - 57,817 
1927 - 71,891 
1928 - 82,104 
1929;" 93,689 
1930 - 97,2'j6 
1932 - III,514-

If these totals cover fairly completely the automobile acci
dents in the state, it would seem as though the automobile 
compensation plan faced a task only one-fourth as great as 
that dealt with by workmen's compensation. The number 
of industrial accidents reported, according to the annual re
ports of the Industrial Commissioner have been: 

1926 - 441,401 
1927 - 521,624 
1928 - 507,980 
1929 - 523,604 
1930 - 471,510 
1931 - 419,073 

The problem is complicated by the probability that a 
substantial portion of the automobile injuries which occur in 
the state are never reported. The difficulty of forcing in
dividual cooperation in the matter of reporting is shown by 
analogy in the industrial accident field, where in the year 
after workmen's compensation was established with its 
greater' emphasis on reporting, the number of accidents 
reported to the Department of Labor increased from approxi
mately 88,000 to around 225,000.22 The unreliability of 

22 "Bureau of Workmen's Compensation," 7· Ame,.. lAbo,. Legislation 
Re'll •. 400 (1917). 
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official records in the automobile accident field is shown in 
Massachusetts, where under a system of compulsory liability 
insurance 25% more cases were reported to the insurance 
companies than to state officials.u 

It seems decidedly unlikely that the number of automobile 
accidents exceeds the official figures sufficiently to make 
automobile compensation a bigger business than workmen's 
compensation. It is not probable that many of the more 
serious accidents go unreported and it is these accidents 
which are most likely to be pressed to a· conclusion before 
compensation officers. And it should be kept in mind that 
the occurrence of 400,000 accidents does not necessarily 
mean the filing of 400,000 claims. Many claims are never 
made, because of the triviality of the injuries, the apathy of 
the parties, or the fact that a compromise is reached inde
pendently. In workmen's compensation in 1931, for in
stance, 419,073 accidents were reported and only 178,IBg 
new cases were indexed for hearing. In 1930, the figures 
were 471,510 and 191,109 respectively!· The Committee 
to Study Compensation makes an estimate for the automobile 
field which would indicate one limitation which would be 
imposed on the number of claims; it calculated that 42% of 
the persons injured in motor vehicle mishaps whose injuries 
are now being reported would not be eligible for damages 
under a statute similar to the present workmen's compensa
tion one, and it is probable that many, if not most, of these 
would file no claim for compensation. 

It is possible that even if the proportion of compensable 
injuries should be no larger, the percentage of victims claim
ing damages in the automobile field would be greater than 
the percentage of claimants in the industrial field. The 
worker may endanger his job if he makes a claim against 

u Relor' DI ,lw CD"''''"''' 'D S,tUly C_pnualiD,., p. 106. 
16 See the reports of the Industrial Commissioner for these years. 



128 THE AUTOMOBILE COMPENSATION PLAN 

his boss, and he may have less ~pportWlity to magnify or 
manufacture a claim because evidence is more difficult to 
fabricate. Such factors are difficult to evaluate and perhaps 
the effect of them will not be great. 

Personnel 

The next question, that of the calibre of the personnel 
which will administer the automobile compensation statute, 
is too intangible to be reduced to facts and figures. It would 
be far beyond the scope of this study to Wldertake any in
vestigation to prove that a referee may be swayed in 
particular workmen's compensation cases by the word of a 
Tammany District Leader or a labor Wlion official. There 
is no definite method of estimating the increase in the amoWlt 
of justice which would be dispensed if the salaries of these 

. referees should be doubled or if their appointment should 
be removed (if thiswere possible) from the realm of politics. 

The officers who handle compensation cases need not 
possess the stock of legal lore which is required of a judge 
who presides over a trial court. Nevertheless, the position 
of a referee requires fully as . much ability and integrity as 
does that of a judi<:ial officer if it is to be filled adequately. 
In a 'sense, it needs, a more able man, because the referee is 
more than a mere umpire; he must sift evidence and come to 
conclusions as to damages while the judge shifts these 
matters to the shoulders of the jury. An Automobile Com
pensation Commission, with its power of review which 
would be in most cases virtually final, would have a position 
which would be of greater significance to individual claim
ants than that of the appellate courts which would be legally 
above it. 

Reports upon the quality of the referees who administer 
the New York Workmen's Compensation Law have not 
shown them in a very favorable light. Commissioner Rogers, 
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reporting on his investigation under the Moreland Act, 
brands them as "semi-political" appointees.2li At least one of 
the witnesses who testified during that investigation, the 
Claims Superintendent for a large insurance company and 
thus in a position to know at first hand of the ability of the 
men of whom he spoke, said that they should be " a much 
higher grade of men than the referees now are" with "higher 
qualifications, educationally and in the line of experience." 28 

Complaints have been made that they swerve from the path 
of justice, not perhaps from corrupt motives but at least 
through bias. The most serious indictment was made by 
Moreland Commissioner Connor in 1919 when he investi
gated a number of cases and found a large proportion of 
them grossly underpaid.1f Since that time they have been 
variously accused of being unduly partial to claimants, or of 
showing friendship with the hearing representatives of the 
insurance companies. Many of these objections can be dis
counted in the knowledge that every officer is inevitably 
destined to be the subject of criticism. Commissioner 
Rogers failed to implicate any referees in actual fraud. The 
evils pointed out by Commissioner Connor may have been 
corrected. The intangible factor remains, the suspicion ,that 
these officers filling highly responsible positions are in many 
instances unfiL 

The ultimate fault is one which may easily be carried into 
the field of motor vehicle compensation. The office of 
referee is regarded as falling into a class far below that of 
a Supreme Court judge. The salary for the position ranges 
from $4000 to $6000, while comparable positions in the 
judicial department carry a salary of $12,000 to $15,000 or 

.. R,/or' 01 Com",iI.rimter Rog,,'s, p. 10 (1928) • 

.. Mr. William Butler. Cairns SupL for U. S. Casualty Co .• on page 
47S of the stenographic: testimony. 

If R'1Drl oll",mitJlJ F. C_. Moreland Commissioner (lgIg). 
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more. Even some of the representatives of the insurance 
companies (and the insurance companies are taxed with all 
the expenses of the Compensation structure) expressed the 
opinion before Commissioner Rogers that the salaries of 
referees should b~ raised. A member of the Industrial 
Survey Commission stated in his testimony that these sal
aries might be made equal to those of judges,2B and this may 
well be a sound position to assume. A larger salary will 
not always result in better office-holders (New Yorkers 
could hardly claim as much), but it is much less likely that 
a meager rate of pay will attract them. 

Commissioner Rogers alse made other protests, particu
larly against the irregular habits of attendance which he 
found among the referees, and against the practice of allow
ing Claims Examiners to substitute for them in hearings. 
This laxity not only places important tasks upon the should
ers of subordinates, but it often results in leaving the claims 
department inadequately staffed. He makes another conten
tion which is not without significance; that the lack of proper 
hearing rooms facilitates improper practices such as the 
" coaching" of witnesses and the possibility of a too-friendly 
association between referee and runners or insurance com
pany representatives. 

The Industrial Survey Commission has made suggestions 
about changing the manner of appointment of referees which 
are worthy of consideration. In its report for 1927, it 
recommended that they be named by the Chief Judge of the 
Court of Appeals. In 1928 it suggested that they should be 
chosen by the Presiding Justice of the Appellate Division, 
Third Department (the Department which handles work
men's compensation appeals) for a ten-year term, at a salary 
of $8000 a year. Commissioner Rogers in his report op
posed these ideas, probably on the ground that judicial aloof-

:liB Mr. Merwin K. Hart, p. 759 of the testimony. 
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ness might be thereby impaired. The problem of appoint
ment meets with the same difficulties here as it does in the 
case of all other officers and no special solution that seems 
satisfactory has been presented. 

Opinions differ as to whether it is desirable for referees to 
be lawyers. Commissioner Rogers maintains that although 
it is desirable to have some legally-trained referees, legal 
training is not necessary for all of them. Views were ex
pressed before him on both sides of the question by witnesses 
who had had much experience in handling cases before these 
officers. As the Commissioner suggests, it seems as logical 
to appoint physicians to the po~ition as to choose attorneys, 
since legal problems are so often subordinated to questions 
of disability. Formal legal training seems much less neces
sary than an ability to penetrate to the facts in a case and 
wisdom in deciding it. An ideal training for a referee might 
be an apprenticeship as investigator or claims examiner, 
where there would be opportunity for actual first-hand ex
perience with the field. 

The suggestion has been made that since the compensation 
plan will substantially lighten the judicial load, judges be 
assigned to serve as referees. In some cases, this might 
have the result of filling the position with capable men. On 
the other hand, it would be undesirable for judges to devote 
only part of their time to this function. It would be difficult 
(and perhaps impossible) for them to avoid carrying tech
nicallegal rules with them from the court room and to adapt 
themselves to the special rules of disability and compensation 
which the plan provides. If certain judges are to devote 
their full time to compensation work, they are in effect ref
erees and might as well assume the title. Here, too, their 
legal and judicial training would tempt them to reduce the 
distinction between legal matters and compensation ones, a 
distinction which is at the heart of the compensation plan and 
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which should be preserved if the compensation system is to 
be more than merely a new judicial unit. It would seem 
more desirable to build up a class of compensation specialists, 
whose qualifications for deciding these particular matters 
might be greater than those of judges. 

The higher, positions on the Compensation Board are in a 
way less exacting. Since they carry more prestige and greater 
compensation, able occupants are more easily obtained. 
Their functions are both administrative and judicial, since 
they control the operation of the compensation machinery and 
act as a court of review. There seems to be general satis· 
faction with the present Industrial Board and an organization 
similar to it in the automobile compensation realm ought to 
function with success. • 

Cost of the Plan 

The last question which will be considered in this section 
(and again it may be mention rather than solution) is that 
of the expense of the compensation scheme. If the financial 
arrangements of the scheme are similar' to those of the 
workmen's compensation plan, there will be no increase in 
direct expense to the state. The workmen's compensation 
structure is self-supporting; all costs are covered by a yearly 
levy made upon insurance companies and self-insurers in 
proportion to the amount of the awards assessed against 
them. It is not likely that economy would result for the 
state in the form of ,a reduced number of judgeships; the 
courts would be sufficiently employed in keeping their 
calendars up to date. Even if there were more judges than 
were necessary to do the remaining work, the political game 
is not played by abolishing" plums" once they exist. It is 
possible that by reducing the pressure of business, the ado~ 
tion of a compensation statute would cause the courts to 
abandon any efforts which they are now making to speed up 
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their procedure, and in this way the plan might have an 
unfortunate effect upon court procedure. If the Industrial 
Accident cases had remained in the courts, stark necessity 
might have resulted in Judicial reforms which have not yet 
come to pass. 

I f the plan should not be financed through levies upon 
the insurance companies, the state budget would be faced 
with a considerable additional expense. One article on the 
subject referred to the II huge army" of administrators 
which would have to be supported.29 Wesley C. Monk, 
Insurance Commissioner of Massachusetts, stated that the 
plan would necessitate II an addition to the state-house" ao 

and even the relatively conservative compulsory lia~ility 

insurance statute of Massachusetts bears out his view in 
creating discussion of a new state department to administer 
it." If workmen's compensation is of any value as a 
basis of comparison, we can estimate this cost with fair 
accuracy. Its total expense of administration for 1931 was 
$1,494,473,1. and if the salaries of the forty-odd referees 
were to be doubled, another $250,000 would be added. If 
our estimates are accurate, the expense of automobile com
pensation ought not to exceed this figure. 

The matter of expense and benefit to the interested parties 
has already been considered at various places in this study. 
The expense of litigation would be decidedly reduced, especi
ally if the plan were successful in cutting down the amount 
of ambulance-chasing and the necessity of legal representa
tion which now exists. The question of insurance rates, 
which is a vital element from the point of view of the motor 
car owner, will be considered later . 

.. Barnum and Stephenson, .. Fallacies in the Theory of Compulsory 
Automobile Compensation," 23 Ohio lAw R~tor'" 469 (1925). 

10 Quoted by Barnum and Stephenson, above. 

n See It Motor Accident Division Proposed in Bay State," U. S. Daily. 
Mar. 26, 1932-

I. See report of the Industrial Commissioner for that year. 
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2. POSSIBLE DIFFICULTIES 

Four points may be grouped together as areas within the 
Automobile Compensation scheme where troublesome prac
tices may arise. These include the matters of counsel, fraud, 
the encouragement of negligent driving, and difficulties con
nected with medical treatment. They are matters which can 
not be remedied formally by the statute setting up the plan 
and which may be only partially within the regulatory control 
of its administratol"S. 

Counsel 

Compensation theoretically does away with the need for 
counsel. Its design is simple enough, supposedly, so that a 
claimant who conducts his own case is at no disadvantage. 
Only the lawyers themselves, whose livelihood is at stake, 
would question this as an ideal. But it seems a principle 
which it is impossible to put into practice. Lawyers and 
"runners" are found frequently in cases before workmen's 
compensation officials. They are consulted even when they 
do not appear at the hearings. There may be reasons why 
automobile cases will attract them more than industrial ones; 
cases may be harder to prepare and the claimants, not being 
pitted against an employer whom they must not estrange, 
may be more ready to fight. 

As the significance of lawyers in the workmen's compensa
tion scheme was reduced, the "runners " arose, to provide 
among their number individuals less manageable and more 
unscrupulous than their shyster parallels at the bottom of the 
legal profession. These runners, although not members of 
the bar, are professional representatives, often foreign, who 
appear for claimants in compensation proceedings. Wit
nesses who are acquainted with the situation seldom have a 
favorable word to say for them, and often brand them as 
unnecessary or undesirable. Almost every charge of fraud 
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which is made in connection with workmen's compensation 
involves the runner system. The Industrial Survey Com
mission in its report in 1927 dealt with them by saying: .. One 
of the most deplorable conditions to which. the attention of 
your Commission has been drawn is that created by the so
called runners. . . . They are wholly irresponsible, their ad
vice may be entirely inexpert and their knowledge of the Com
pensation Law may be limited. ... Their services are for 
the most part entirely unnecessary." Jeremiah F. Connor, 
in his report as Moreland Commissioner, stated that they 
assist claimants in perpetrating frauds and that they take 
excessive fees, in spite of legal regulations, through the de
vice of If presents," an indictment which is fully substantiated 
by the testimony of the witnesses in the later Moreland inves
tigation under Commissioner Rogers. 

Attempts have been made by the Industrial Board to regu
late the activities of these runners. It was early provided 
that they should not solicit business and that they should 
charge only such fees as might be approved by the referees. 
These regulations were evaded by the practice of demanding 
II presents" from their clients. To get business the runners 
even went so far to to corrupt Department employees.·a In 
1928, the Industrial Board adopted a rule requiring runners 
to be licensed under certain restrictions, but this change was 
of little value, perhaps because it was not used effectively. 

If the Automobile Compensation scheme is to function 
satisfactorily, some manner must be found of curbing this 
evil, which will find the motor vehicle field as fertile as the 
industrial accident one. Efficient administration of a licens
ing system might help. The assistance of runners will be 
less necessary if the compensation procedure is kept simple. 

'1 The report of Commissioner Connor describes some of these prac
tices. Commissioner Rogers, in 1928, found no substantial evidence of 
fraud within the department. 
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The National Bureau of Casualty and Surety Underwriters 
has suggested that the state provide representatives similar to 
the Public Defenders now found widely, who will furnish 
assistance to those claimants who are unable to conduct their 
cases for themselves. 8~ The idea is well worth serious atten
tion, since it eliminates the problems of runners and ambu
lance-chasing 'and might provide a useful training-school 
for future referees. 

It would Seem theoretically desirable to abolish all repre
sentation and to make compensation procedure something 
which the parties could handle for themselves. The greatest 
difficulty here is that insurance corporations must appear 
through representatives and these representatives will in time , 
become skilled in their ,art. Even if legal knowledge should 
be unnecessary, the claimant without experience will find him
self at a disadvantage in certain practical niceties. He may 
be willing to accept this inequality voluntarily, but he will 
object to having it forced upon him, ,and his objection is 
natural and legitimate. 1£ it i~ 'necessary to allow claimants 
to be represented in the hearings when they wish, it might be 
desirable to abolish the runner evil by requiring that all rep
resentatives be members of the bar. This could be expected 
to bring only partial relief, because the lawyer who would 
welcome the less important compensation cases with their 
relatively small returns and regulated fees would tend to be 
of a type almost as objectionable as the runner which he 
would replace. 

There is no panacea which will solve this problem of legal 
representation. The best that can be done is to establish 
rules to control as far as possible the evils which accompany 
it. 1£ such rules are made wisely and enforced efficiently, 
the resulting situation should ~ a decided improvement upon 
the present system of rampant" ambulance-chasing." Fees 

86 Mentioned by Conunissioner Rogers in his report. 
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should be regulated so that excessive returns to lawyers 
can be obtained only in direct violation of the law. One 
step which would reduce "ambulance-chasing" would be 
to subject all individual settlements of claims to the ap
proval of a referee, so that every case will be limited to the 
moderate award given under the statute and so that a claim
ant may not be duped or forced into taking less. The need 
to hire a representative to " hold up " an insurance company 
or to bargain with it will be reduced, and the lawyer's incen
tive to engage in this practice in exchange for one-third to 
one-half of the amount he collects will be greatly reduced. 

F,aud 

Our discussion of runners has already raised the question 
as to whether the problem of fraudulent and excessive claims 
would be a serious one under the the automobile compensation 
plan. If claimants are willing to commit perjury, no system 
can keep them from exaggerating their claims or from col
lecting now and then even for wholly fictitious injuries. 
Frauds under the workmen's compensation law are constantly 
hinted at, and claimants may be the sufferers from them as 
well as their perpetrators. Jeremiah F. Connor, investigat
ing these officially in 1919, said: " The outstanding circum
stance established by my investigation and by the evidence 
produced at the public hearings, is the injustice and frauds 
practiced upon the injured employees of the state under a law 
established for their special benefit. Along almost every 
line of inquiry. . • conditions have been found and practices 
have grown up, as a result of which the victim of the indus
trial accident, coming before the Industrial Commission for 
relief, has been the one to suffer." He found many evi
dences of fraud, usually involving runners and sometimes 
even including employees of the Department of Labor. 

Since the investigation in 1919, matters seem to have im-
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pr~ved in workmen's compensation. The searching inquiry 
. into Department affairs made by Commissioner Rogers in 
1928 found no actual fraud involving any state employee. 
Insurance officials testified before him that the number of 
questionable claims presented to them was not sufficient to 
cause thc:lll great concern. Nevertheless, this testimony is 
filled with references to claims which are fabricated or exag
gerated, often with the advice of one particular group of 
runners active in the Brooklyn area. The methods used in 
these industrial frauds could be applied to automobile ones; 
where an individual has been involved in two or more acci
dents he might make a claim against both defendants for a 
single injury, which he mayor may not have sustained in 
any of the accidents, or he might appear after a slight accident 
with a claim for serious injuries backed by suspicious medical 
testimony. 

There may be less opportunity for dishonesty in court pro
cedure than there is under a compensation statute, because 
the system is more formal, the presence of the jury is a safe
guard, and there are no state medical officers to corrupt. 
On the other hand, if no officials are implicated, it would 
seem to be no harder for an alert insurance company to detect 
bogus compensation claims than to detect such claims when 
they are made under the present court procedure. 

Relation of the Plan To Accident Prevention 

A charge leveled at the Compensation idea with consider
able plausibility is that it will increase the percentage of acci
dents because it has two features that encourage carelessness. 
First, every motorist is to be insured, so that he need not fear 
that he will have to bear the cost of any injury inflicted by his 
motor car. Second, under the new plan negligence would 
be no bar to the recovery of damages, and this might remove 
an incentive to the exercise of due care. If these arguments 
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are sound, they furnish a serious indictment of compet1sa-• tion; the prevention of accidents is much more fundamental 
than any form of what one writer has described as " financial 
balm for motor victims".'· 

Neither of these two propositions may be accepted as 
axiomatic. The second seems to bear little weight, since 
no person is likely to run deliberate risk of injury or death 
merely because he can be certain of receiving two thirds 
of his usual income during the period for which he is 
actually disabled. If the first has any force, it must be 
used to condemn all forms of liability insurance as well as the 
proposed compensation insurance, and there is little evidence 
that the accident rate has been raised in the past by the exten
sion of II Public Liability" insurance. The accident prob
lem goes deeper than this and is explained only in terms of 
the entire traffic problem. As one writer says, " The increase 
in accidents is due to the danger inherent in the operation of 
motor vehicles by and among people of average human 
frailty."·' Attempts have been made to show statistically 
that accidents increased in Massachusetts when public liabil
ity insurance was made compulsory there, but the Committee 
to Study Compensation has demonstrated that the increase 
there was paralleled by a similar one in other states where no 
steps were taken to increase the volume of insurance." This 
data also answers the argument sometimes made that it is the 
careful motorist who now carries insurance and that the evil 
effect of this insurance would appear when it was applied to 
the less responsible car owners who are now uninsured. 

There are ways in which an extensive system of liability 

.. Herbert 1.. Towle, II Financial Balm for Motor Victims," 142 OU'. 
100" 459 (1\126). 

II Ernest C. Carman, .. Is a Motor Vehicle Accident Compensation Act 
Advisable?" 4 Mi" ... L. R. I (1919). 

If Rel'orl, p. 107, and Table 38, p. 287. 
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insurance tnay actually serve to prevent accidents. One 
writer has pointed out an important consideration when he 
says: " It is a well known fact that organized effort toward 
the reduction of insurable losses follows the issuance of in
surance and does not precede. • . . Prevention and conserva
tion are among the greatest services which insurance com
panies are rendering society today, but it should be remem
bered that they did not begin these conservation campaigns 
before they assumed risks." 88 The insurance companies in 
N ew York have undertaken extensive campaigns to reduce 
the number of industrial accidents.88 

There are certain features which might be included in an 
automobile compensation statute to encourage care among 
motorists. One of these is the system now in use under the 
Financial Responsibility laws of some states, notably Con
necticut, under which insurance rates vary according to the 
accident record of the car-owner. Although this might work 
injustice in certain instances where a car is involved in a 
series of accidents through the negligence of other parties 
or through the fault of no one, it would be generally just 
and would furnish a desirable incentive to caution. A 
corollary of this principle is the one now in use in Massa
chusetts, where an insurance company may refuse to issue a 
policy to a motorist who is a bad risk. The difficulty here 
is that the motorist must, almost of necessity, be granted a 
hearing of some sort to determine the justice of the com
pany's action j it is no longer a free business transaction be
cause insurance must be obtained somewhere. These hear
ings have become so numerous in Massachusetts that they 

88 Harry ]. Loman, "Compulsory Automobile Insurance," 130 Ann. 
Amer. Acad. 163 (1927). 

89 These. articles give further information about the relation between 
insurance and safety measures: 16 Amer. Labor Legislation Rev. 260 
(1916) ; .. The Inter-relation of Compensation and Safety Work in New 
York State," 123 Ann. Amer. Acad. 205, 210 (1926). 
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have created an unexpected problem in administration for the 
state. One other suggestion is that of "co-insurance," 
where the motor car owner pays directly a portion of any 
award; the first hundred dollars, perhaps, or the first five 
percent. This would undoubtedly influence the motorist to 
use care, but it would complicate the process of collecting 
awards and would require another guarantee of financial 
responsibility in addition to the insurance policy. 

It would seem desirable to provide in the compensation 
statute for some system of accident rating, and it might be 
provided that licenses and policies could be refused to the 
most careless motorists. The insurance companies would 
probably demand the right to refuse policies to bad risks, but 
this would not be enough to deter the motorist if he could 
procure insurance from another company or from the State 
Fund. If our object is to keep dangerous drivers from the 
roads, the exclusion should be applied rarely, but it should 
be complete and it should be made effective by state law 
rather than by the individual action of the companies. 

Medical p,.oblems 

Our discussion in Chapter Two of the provisions of a 
compensation statute as to medical care has covered some of 
the principal problems of that subject. It was indicated 
there that the only satisfactory solution of the problem as to 
choice of doctors seems to be to allow the accident victim to 
choose his own. The Workmen's Compensation Law in 
New York has worked satisfactorily enough with its arrange
ment whereby the employer selects the physician. The appli
cation of such a system to the motor vehicle field, however, 
would be likely to cause serious opposition because of the 
larger number of people who would object to the idea of 
having a doctor not of their choice forced upon them. In 
the workmen's compensation field the employer-employee re-
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lationship tnakes it logical to allow the employer (or his 
insurance company) to select the doctor. But even there the 
practice is not universal; Massachusetts, for instance, allows 
the injured workman to select his own physician. 

If the doctor is to be chosen by the injured party, strict 
regulatory measures will be required. It is obviously neces
sary for the statute to provide that a physician chosen by the 
motorist or his insurance company be allowed to make a rea
sonable examination of the claimant as soon after the accident 
as seems desirable. Otherwise there would occur an accentu
ation of an evil which has already appeared in workmen's 
compensation cases; the claimant would appear months after 
the accident when the extent of disability had become difficult 
to determine and would seek an award on the basis of medical 
testimony furnished by his physician alone. In addition, the 
doctor attending the accident victim should be required by law 
to make a report within a certain length of time after treat
ment. The New York workmen's compensation law re
quires that such a report be filed within twenty days as a 
condition precedent to approval of the physician's charges for 
his services. Doctors have objected to this as an undue hard
ship upon them, and it might be better to have the penalty 
for failure fall upon the claimant by making failure create a 
presumption against the validity of his case rather than pen
alizing the doctor by refusing payment to him. Aside from 
this, the principle of requiring the report seems desirable 
enough to outweigh the remonstrances of the doctors. 

The most effective way of making sure that reliable medi
cal evidence is available would be to establish a system of 
examination by a doctor in the employ of the state as soon as 
the accident is reported, or at least as soon as a claim is made, 
and to make the testimony of this state physician conclusive 
or at least strongly presumptive .• 0 Under the New York 

.0 This is recommended for use in automobile cases in the courts in 
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workmen's compensation law a staff of medical examiners 
has been set up, but its examinations are limited principally 
to those conducted in the course of hearings, when the in
jured party may have returned to health so that the full extent 
of his disability is difficult to discover. To make the investi
gation earlier and to insure its completeness, a large medical 
division would be required, but it seems as though its exist
ence would be justified by the extent to which it would sim
plify hearings, increase the justice of awards and prevent 
fraud. 

There are many problems of medical treatment which will 
complicate the administration of automobile compensation 
and which can not be avoided. One of them involves the 
extent of treatment which should be considered compensable. 
One writer upon medical problems divides treatment into 
four phases; first aid, initial surgical treatment, after-treat
ment, and reconstruction or secondary treatment. '1 There 
is a point at which it becomes questionable to allow the in
jured party to put in claims for hydrotherapy, physiotherapy 
and electrotherapy, which may be expensive in proportion to 
the effect they have upon reducing his disability. There are 
other problems fully as fundamental, such as the extent to 
which the aggravation of a pre-existing disease is compens
able," a question which has already engaged the attention of 
medical societies and which will be further discussed, in its 
legal phases, in the following chapter. A long discussion 
before the New York Society of Medical Jurisprudence in 
January, 1932, pointed out many more problems of diagno-

the Report of 'M Special Commissiolt '0 Study Compulsory M oto,. Vehicle 
Liability I_,.altce, Massachusetts, 1930. 

a Henry H. Kessler, AccidelttalIltjtwies, p. 29 (1931). 

4. See a paper on this subject read by Robert W. Bonynge before the 
Society of Medical Jurisprudence in New York, 1919, entitled" Aggrava
tion of Pre-existing Disease by Accident as a Basis for Compensation 
Under Workmen'. Compensation Laws" and published in pamphlet form. 
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sis, treatruent and evidence which would be more understand~ 
able to doctors than to laymen or lawyers." 

The subject of medical personnel.furnishes many difficul
ties both for the framers of a compensation statute and for 
its administrators. The doctors who have appeared in work
men's compensation cases have often been of an undesirable 
type. Mr. Henry D. Sayer, formerly Industrial Commis
sioner, has made the statement that compensation frauds. 
could not exist without the connivance of physicians."4 Miss 
Frances Perkins, the present Industrial Commissioner, has 
condemned the ," doctor-parasites" who are numerous in 
compensation cases 46 and other commentators have. de
nounced the .. medical racket" which is developing in that 
field.48 It seems likely that some of these evils will be 
minimized under the motor vehicle statute where the claim
ant may choose his own doctor; employers are naturally less 
concerned about the quality of medical service than in
jured parties are, and where the choice of a physician is 
made individually for eaCh injury, there is less opportunity 
for some of the more objectionable practices of soliciting 
business which create the present" racket ". It may remain 
difficult for injured parties to obtain good doctors and ade
quate hospital service; doctors protest because the payment 
of their bill depends upon the authorization of their services 
by the employer and the approval of a referee, and hospitals 
object because of the annoyance of furnishing records and 
evidence in a multitude of hearings and because they are 

<IS George N. Edson, "Medico-Legal Aspects of the Workmen's Com
pensation Law," p,.oceedings of the Society of Medical Jurisprvdence, 
New York, Jan. II, 1932, also printed in The Medical Times and Long 
Island Medical Journal, Sept., 1932. 

'" In his oral testimony before Commissioner Rogers, pp. 68-9. 

,5 N. Y. Times, May 25, 1932. 

48 See N. Y. Times, Nov. 5, 1932. 
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often required to treat patients at less than cost .pnder the 
.. persons of a like standard of living" provision in the law.6

( 

In the wor~en's compensation field there has been a great 
rise of syndicated medicine, such corporations as the Wolff 
Industrial Service representing many employers, employing a 
number of doctors and having numerous stations for treat
ment in industrial sections of the state. This has developed 
because the employers may contract for medical service in 
advance and it is a practice which may not be transferred to 
the automobile accident field if the physicians are selected by 
the injured parties. It suggests the idea of establishing a 
system under which all medical service.in motor vehicle cases 
.. hould be furnished by state doctors operating under the 
Compensation Board. This would leave the burden of 
medical treatment upon the motorists if the automobile com
pensation machinery were supported through an increase in 
insurance premiums as workmen's compensation is now, or it 
would put it upon the taxpayers in general if this machinery 
should be state-supported. It would have a certain advant
age in efficiency and uniformity, but it would remove from 
the injured party any opportunity to choose his own doctor 
and it would be opposed by the medical profession as reduc
ing individual initiative in the field. It is a matter which 
can be determined as judgment and popular opinion dictate; 
there is nothing in the Compensation idea which furnishes a 
particular stimulus in that direction. 

3. THE COMPENSATION SCHEDULE 

One of the most critical points in the operation of the 
Automobile Compensation plan is bound to be that of the 
compensation schedule by which the amount of the awards 

., Testimony before Commissioner Rogers by Miss Katherine C. 
Johnston, p. 746. and by Mr. Louis C. Trimble. representing the Hospital 
Association of the State of N. Y .. p. 895 d Itq. 
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is to be dete~mined.. It will not be necessary here to do more 
than to recapitulate, however, as that matter was covered in 
Chapter Two. It is a much more difficult subject to deal 
with in the motor vehicle field than in workmen's compensa
tion, because of the variety of effects which a given injury 
may have upon individuals in widely differing fields of work, 
and because earning power must be computed for people 
whose income varies from nothing at all in the case of an 
unemployed man to an indefinitely large sum in the case of a 
master of finance or the head of a great business. 

Opponents of Automobile Compensation have stated cate
gorically that a satisfactory co~pensation schedule could not 
be evolved.~8 Nevertheiess, the difficulties seem to be by no 
means insuperable. It may take a period of trial and error 
before all the rough places in the schedule are ironed out, but 
the problems are of the type which will yield to judgment and 
experience. The general aim must be somewhat similar to 
that set forth by the American Association for Labor Legis
lation in its .. Standards for Workmen's Compensation 
Laws": .. The compensation 'act should provide for the ex
penses of medical attendance up to a reasonable amount, and 

. for the payment of such'a proportion of wages to the victim 
of the injury during his incapacity, or to his dependents, if 
he be killed, as will provide for the resulting needs and yet 
not encourage malingering." 68 Shippen Lewis, Esq., who 
directed the work of the Committee to Study Compensation, 
has said that compensation should cover the amount actually 
spent for medical care, and an amount which represents the 
actual and prospective loss of earnings of the injured per-

48 Such statements have been made by Henry S. Ives, in 10 Amer'. Bar' 
Assn. /011.1'. 687 (1924), and Barnum and Stephenson, in 23 Ohio Law 
Repor't« 469 (I92S). 

611" Standards for Workmen's ·Compensation Laws," 4 Amer'. Labor' 
Legislation Review SBS (1914). 
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son. .. Other writers have emphasized this fact tPat the prin
ciple of compensation is- to pay wages rather than damages, &1 

to pay only a percentage (perhaps two thirds) of the actual 
wage loss, n and to provide for payments that will be peri
odical like the earnings which are lost. 

It has already appeared that one great difficulty is in deter
mining the amount which justly represents the earning power 
of an infant, a student, a housewife, or an unemployed in
dividual, none of whom have any actual earnings which can 
be made the basis of computations. The statutory provision 
suggested in Chapter Two adopted a flat rate which should 
be used to represent earnings, but left an opening for the 
referee to modify this figure if other evidence should make it 
advisable. This is perhaps as close as we may come to a 
solution, although it is at best a rough test and may work 
out unfairly in some instances. 

Other difficulties, which have already appeared to a degree 
in workmen's compensation cases, spring from the fact that 
different individuals may not be disabled to the same extent 
by identical injuries. A man who is ambitious or versatile 
may make his way to his former earning capacity against 
great odds, whereas another may find the same injury dis
abling. In motor vehicle compensation we meet the problem 
of compensating the watch-maker and the stock-broker, each 
of whom loses an index-finger; it is impossible to make as
sumptions as to the disability which will arise from any given 
injury. No existing workmen's compensation schedule is 
flexible enough to serve as a satisfactory guide in this new 
field. Most schedules provide fixed rates of payment for the 
loss of certain members. If any variable factor is consid-

.. Lewis, • Accident Litigaticm,- 72 U. 01 PII. L R. 400 (1924). 
&1 Kessler, A.,citkrllall_jwV6, p. 34 (1931). 

U Sdmeicler, Till r.-, 01 Worlnwra'6 C_pnuatio., I 1 (1932), citing 
110 Ohio SL 271; 143 N. E. 574-
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ered, ids oruy that of age. The California schedule, which 
is the most comprehensive, considers four factors, age, oc
cupation, wage, and nature of injury, but even here it is im
possible to consider the individual factors which may be of 
much importance. 58 Most statutes provide that where in
juries are not covered by the fixed schedules, the awards shall 
be computed from the available evidence on the basis of loss 
of earning power, and it is this process which will be more 
useful in automobile compensation than pre-determined 
schedules. 

It was because the compensation problem in the motor 
vehicle field is so complex that it was suggested in Chapter 
Two that a large part of the decision should be left to the 
discretion of the referees. It was indicated there that two 
philosophies exist as to the nature of compensation admin
istration; either it could be made as nearly automatic as pos
sible so that the referee merely applies the statute and the 
human element is minimized, or the discretion of the referee 
could bl:! increased in an effort to make the plan flexible and 
to match the award to the loss suffered. It seems likely that 
the adoption of the latter alternative will be dictated by the 
necessities of the situation; the problem is too complex to be 
reduced to a formula. The duties of the referee become 
more exacting as his discretion increases and the success of 
the plan depends· more greatly upon the adequacy of its ad
ministering officers. It will be shown in Chapter Six that 
this tendency is in keeping with the larger trend of adminis
trative law of which the compensation structure is a part, that 
it seems to be a desirable one, and that desirable or not, it 
seems inevitable; 

IS This problem is well discussed in Kessler, Accidental Injuries, p. 44 
(1931). 
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4- INSURANCE PROBLEMS 

The probability that the insurance companies would offer 
opposition to motor vehicle compensation legislation will be 
discussed in the following section. At first glance it would 
appear, as at least one writer has assumed, that the plan would 
aid the companies by multiplying their business several times, 
and that this business would be of the decreasing-cost type 
which grows in profit as it increases in volume."' But the 
companies have fought all forms of compulsory insurance, 
including workmen's compensation. DO They are motivated 
probably by fear of state interference, either in forcing 
undesirable risks upon them, in regulating rates, or in driv
ing the companies out of the field entirely in favor of a state 
insurance monopoly. 

The danger of monopolistic state insurance may be real, 
but it seems to be less serious than insurance officials think. 
The same threat is presented under workmen's compensation 
statutes, but out of the forty-four states with such laws, 
only seven have monopolistic state insurance. New York 
has optional state insurance, but although the State Fund 
does more business than any single private company, it 
handles only a minor part of the total business. Massachu
setts established a State Fund, but it proved unprofitable and 
was transformed into the Liberty Mutual Company under 
private control. There seems to be nothing in the automo
bile compensation scheme which would exert compelling force 

It Bowers, Seletletl .Ar,iclel 011 Compulsory .Automobile llISUrallCe, 
p.3J (1929) • 

.. The following articles and pamphlets might be added to the references 
to be givetS later: Hammond, "The Ohio .State Fund for Workmen's 
Compensation," 12 .A".".. LDbor Legulatioll Rev. 210 (1922). Committee 
of Nine of the National Bureau of Casualty and Surety Underwriters, 
Fi_itJl Ruprmsibility fo,. .Automobile .Accidelltl. Ives, Brief ill 
Oppolitioll 10 Compullory .Automobile llISUt'OlICe. Ives, II Companies 
Fearful of Massachusetts: Fear Low Rates and State Fund," National 
Ullderwrite,., Dec. 6, 1928, page 37. 
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to bring about state insurance, particularly if rates were pub
licly regulated and an optional state fund were set up. 

Assuming that state insurance need not necessarily come, 
it might be relevant to ask whether t1I.e establishment of such 
a monopoly might not be desirable. The answer of the com
panies is unequivocally in the negative. Their most usual 
line of attack is that the state is confiscating private property, 
or at least that it is restraining unreasonably the scope of 
private enterprise by excluding th; companies trom the motor 
vehicle field. 58 A typical statement~ made in this instance 
not by an insurance official but by a Massachusetts State 
Commission, opposes" the entrance.of this Commonwealth 
into the realm of strictly private business in competition with 
its citizens" and contiIiues, "Our form of government is 
fundamentally opposed to wholesale centralization of author
ity, and one of the imminent dangers of today is the multipli
cation of bureaus for every purpose under the sun and the 
train of evils that follow in their path." &r Another argu
ment is that a state fund system would become bureaucratic 
and wasteful, the " prey of spoilsmen," and that it would be 
either so zealously guarded by its crabbed protectors that 
claimants would meet nothing but rebuffs or so loosely ad
ministered that both the state and the claimant would regard 
it merely as "an immunity bath-a fountain filled with 
whitewash to cover the sins of ·both." 58 The fact that the 
state fund may not reject applicants for policies as freely as 
the private companies may do has been mentioned as showing 
its weakness. The fact that optional state funds have never 

61 See for this attitude: I ves, "Compulsory Liability Insurance with 
Special Reference to Automobiles," 10 Amer. Bar Asm.. lour. 697; 
Donegan, Compulsory Awomobile Liability IlU14rance (1928). 

&1 Report 0/ the Special Commission to Study Compulsory Motor Vehicle 
Liability IlU14rance, Massachusetts, 1930. 

58 Towle, "Financial Balm for Motor Vi.::tims," 142 Outlook 459 (1926). 
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taken a majority of tlie business away from the regular com
panies is urged as evidence that the latter organizations 
render more satisfactory service." 
Partis~ of state iosurance might answer the last argu

lJIent first by saying that an optional state fund labors under • 
the disadvantage of functioning without salesmen, so that 
private companies are bound to get the cream of the business. 
The suggestion that a monopolistic public insurance system 
would be ineiiciently administered must face the fact that 
conditions have seemed generally satisfactory in states where 
workmen's compensation insurance is on such a basis. The 
most complete and impartial study of the subject was made 
in 1920 by Miles M. Dawson, an insurance expert, who 
studied the state insurance systems of Ohio, Pennsylvania 
and New Jersey and said in part: .. The findings in all cases 
present conclusive evidence of the superiority of state funds, 
particularly of the exclusive fund. . . . All three funds thus 
examined were found to be in sound and prosperous condi
tion. Tested by correct and even stringent actuarial stand
ards, they possess ample surplus over all liabilities. . . • In 
low expense of management they set new records, not merely 
for themselves, but for all carriers of workmen's compensa
tion insurance throughout the world." 80 

The New York state fund which was established under the 
workmen's compensation law seems to have functioned satis
factorily. Its operating expenses, including acquisition . 
costs, have been estimated to be around 10% of total prem
iums (other states vary from four to twelve percent) while 
in private companies this cost is around 40%,,1 Thus 

.. Suggested in the Reporl 01 lhe Co_isno" '0 Investiga'e ,he Subjecl 
01 Compulsory ANlomobik lMUrotICe, New Jersey (11)26). 

eo Dawson, U State Accident Insurance in America a Demonstrated 
Success," 10 Amw. Labo,. ugisla'io" Ref). 8 (1920). 

8' See the estimates made in 7 Amw. Labor ugisla,io" Ref). 431 (1917). 
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in 1927. the rates in the New York state fund were reported 
to be 15% less than those in regular companies and the 
fund was repaying 15% of its premiums in the form of divi
dends.llz Reports were similar for other years. By 1930, 
the fund was doing a nine million dollar business out of a 
state total of some sixty million dollars. 

If the private companies remain in the field at all under an 
automobile compensation statute, it seems almost inevitable 
that regulation of their rates will be undertaken by the state. 
Even if the statute provides a means of escape for motorists 
by setting up an optional state fund, there may be a general 
demand for regulation from those motorists who prefer to 
insure in private companies. This regulation is not likely to 
proceed with perfect harmony among all parties concerned. 
Of course. analogy can be used to show that friction may not 
assume serious proportions; the problem of railroad and 
power rates involves the same cla-sh of interests between great 
private companies and consumers to whom their goods are 
essential, and governmental regulation has proved reasonably 
acceptable there. Nevertheless, the only experiment in state 
regulation of compulsory motor vehicle insurance rates has 
had a stormy history. Massachusetts instituted a system of 
compulsory public liability insurance for motor vehicles in 
1925 and provided that rates should be regulated by the In
surance Commissioner. The history of this regulation has 
been marked by continual disagreement. During the period 
when Wesley E. Monk was Insurance Commissioner, rates 
were fixed each year at a figure lower than that asked by the 
companies and each. year they lost money on this type of 
business. In 1928, Commissioner Monk raised the rates to a 
figure which was designed to avoid such a loss and he was 
forced to resign because of public protest and pressure from 
the Governor. Companies are reported to have failed or to 

82 1'7 Amer. Labor LegislatioJl Rev. '7. Il3 (1927). 
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have abandoned this type of business because of the inade
quacy of the rates." At the same time there has been much 
objection on the ground that the rates '*re too high. One 
insurance man has said that the provision for rate regula
tion II has caused more trouble, turmoil and agitation than 
any other." .. 

It may be possible that New York officials can steer a 
middle course between the interests of private companies and 
the public, but even if these difficulties are eliminated the 
problem of fixing proper rates remains a complicated one. 
The variable factors which enter into the creation of the risk 
are legion. Area, type of car, probable growth of traffic, 
merit ratings and other matters must be considered. Rating 
is now done for the private companies by the National Bureau 
of Casualty and Surety Underwriters. In Massachusetts, 
the Commissioner of Insurance has established the Massa
chusetts Automobile Rating and Accident Prevention Bureau, 
composed of representatives of the private companies but 
under state supervision. It This bureau compiles statistics 
and furnishes advice on the subject of rates. After con
siderable experimenting, Massachusetts is developing a 
system of differential rates according to districts, a step 
which seems desirable and which should be used under the 
automobile compensation plan. 

The last question which needs attention on the subject of 
insurance rates is whether they will be raised to a prohibitive 
figure by the necessities of the automobile compensation plan. 
It might seem logical to assume that insurance is now carried 

.. The .tory of rate regulation in Massachuretts is told rather fully 
in the R"orl 0/ llu CDffJmitl" 10 Study ComteMa,icm, p. n6 " seq • 

.. H. S. bes, quoted in Bowers, Stlecletl Ar',icles Oil Com;ulsor'y Auto
flfDbik lllSUr'olJ&" p. 163 (1929) • 

.. See the material in the Report of the Committee to Study Com
pensation and in the Repo,., 0/ llu Special Commission 10 S,udy Com
tvUtIrJ Mo'tW ",hick Liabilit,lllSUr'lJlJ&e, Massachusetts (1930). 
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by the careful, far-sighted motorist and that rates might rise 
if" five and ten" insurance were made compulsory. On the 
other hand, the greatest proportion of insured cars is found 
in the congested metropolitan area where the accident rate is 
highest, and rates might fall if motox;ists in less crowded 
areas should contribute large premiums to relieve the cost of 
accidents as" a wpole. The rates have risen steadily in 
Massachusetts since insurance was made compulsory, but at 
the same time accidents have increased and cars have grown 
more numerous so that it is impossible to estimate the effect 
of the extension of insurance upon the rates. 

Aside from these considerations, the compensation plan 
might increase the total amount of payments made in acci
dent cases through its provisions for awards to many injured 
parties who now go wholly unpaid, and this would increase 
premiums by raising the average amount which each policy
holder must contribute. On the other hand, the compensa
tion schedule contemplates paying only two thirds of the 
.wage-Ioss of the victims and it avoids private settlements now 
made by insurance companies which may often total "more 
than the amount which would be awarded by a referee. This 
may be sufficient to offset the increase in the volume of 
payments. 

Estimates made on the basis of existing statistics must be 
rough at best. There are approximately 100,000 injuries 
reported in the state annually. If all of these injuries were 
compensated and if the average award were the same as the 
average in workmen's compensation cases (about $320), 
the total amount distributed each year would be around $32, 
000,000. There are about 2,300,000 motor vehicles regis
tered in the state, so the average premium for each vehicle, 
exclusive of any opeqlting cost, would be in the neighborhood 
of $14. If we add 40% of the amount of the premiums for 
expenses of acquisition and carrying; the total premium is 
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about $20. This is less than the average public liability 
policy at the present time, and even if a system of regional 
rate variations were provided, residents would pay less for 
their insurance than they do under existing rates. 

This method of computation leaves out of consideration 
the probability that accident reports are now seriously inade
quate, and that the average amount paic\ to claimants may 
exceed that paid under the Workmen's Compensation Law. 
The median wage of workers who are now awarded com
pensation is less than $30 per week," and automobile injuries 
may affect a great enough proportion of people in the higher 
income groups to raise this average. On the other hand, 
many injuries occur among children and others who will be 
compensated at a rate lower than that usually found in in
dustrial accidents. The only adequate attempt to consider 
these possibilities was made by the Committee to Study Com
pensation, which formed estimates as to the amount of com
pensation in the cases which it examined. Those studies 
were based upon the accident situation in Massachusetts, 
and they concluded that a compensation plan which paid 
awards on a scale like that now used in New York Work
men's Compensation cases (higher than the Massachusetts 
rate) , would cost policy holders one and one-half times 
the amount which they are now paying for public liability 
insurance. If This figure seems to be based on sounder 
computations than the estimates of $10 to $30 per car 
made by other writers. It means that the premium rate 
would vary between $50 and $150 in New York State accord
ing to the district in which the car was garaged. Even this 
amount may be too small because it considers only reported 

III" Cost of Compensation, Two Years Ended June 30, 1930," N. Y. 
State Dept. of Labor, Special Bulleti" No. 170 (1932). 

"R,pDt" 01 'M Committe, '0 Study Compmsatioll, pp. 156 If seq., 
288" "q. 
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accidents. On the other hand, unreported accidents are likely 
to be the less serious ones which would not affect the statis
tics to the disadvantage of the compensation plan because 
payment under the present system is as nearly adequate in 
such cases as in any at the present time. 

5. SOME GENERAL CONSIDERATIONS 

The compensation idea provides that the entire cost of 
automobile injuries will be spread by means of insurance over 
the class of motor vehicle owners. This is a radical depar
ture from the philosophy of the common law which places 
this burden upon the motorist only if he is to blame through 
his carelessness and then only if the injured party was exer
cising reasonable care. The most common peg of theory 
upon which the compensation plan is hung is that the 
motorists are really responsible for injuries since they cause 
the traffic problem which causes the accident problem. We 
discussed the legal corollary of this idea in our chapter on 
constitutionality; when the motorist operates his car he is 
acting in a manner which contributes to the traffic hazard, 
therefore it may seem fair to make him assume the burden 
which results from that hazard. Viewing the theory from 
a slightly different angle, the analogy with workmen's com
pensation appears; automobile accidents are an inevitable part 
of the activity of motoring, just as industrial accidents neces
sarily accompany the activity of producing goods, and in both 
cases it seems just to make the activity bear the cost of the 
mishaps which it causes. One writer makes the comparison 
clear: "Th~ hazards of automobile accidents represent a 
cost in the' operation of an automobile, just as an in
dustrial hazard enters into the price of the automobile. Each 
should be met by the owners of automobiles, the ultimate 
consumers." 88 

88 Bowers, Selected Arlicles 0" Compulsory Automobile IlJSUrance, 
P·37 (1929). 
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There is a great measure of persuasiveness in this argu
ment that automobile owners should pay for injuries because 
these injuries necessarily flow from the operation of motor 
vehicles. It furnishes by far the best reason for holding 
that an automobile compensation scheme is desirable. 
Nevertheless, it will do no harm to subject the idea to some 
analysis. In the first place, it is clear that the compensation 
plan does not place a burden upon the motorist solely because 
of his fault or negligence, as our fundamental common law 
conception of liability would do. It can hardly be said that 
an automobile is an .. inherently dangerous object" of the 
type to which the common law doctrine of absolute liability 
applies. Injuries may result from the existence of automo
biles, but injuries may be caused by a flight of stairs or the 
rug in a hallway; a certain amount of risk is omnipresent. 
The motor vehicle hazard results because automobiles are 
present in such large numbers in the comparatively restricted 
areas of our streets and roads. The motor owner's responsi
bility for accidents is only an indirect one. He is engaging 
in a legitimate activity, not highly dangerous in itself, but 
combining with similar activities on the part of others to 
create a dangerous situation.-

In a way it seems unfair to regard automobiles as the sole 
factor which causes the accident problem. Accidents occur 
not only because automobiles are present, but also because 
riders and pedestrians are present to suffer injury. The 
motor vehicle may not be regarded as a death-dealing jug
gernauL Driving has become as legitimate and essential in 
modern society as walking, and in the entire present-day pic
ture of getting from one place to another there are occasional 
maladjustments which result in accidents. As Shippen 
Lewis says: .. Danger is a constant companion whom we 
cannot escape. As a man cannot work in a mill without 
exposing himself to the danger of flying belts, sagging floors, 
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or boiling'vats, so a man cannot use the highway without 
exposing himself to the perils of trains, trolleys and automo
biles." 89 Negligence is less to blame than human frailty and 
the exacting environment in which people find themselves. 

If this view has any validity, it becomes pertinent to ask 
why the pedestrians and riders who are part of the traffic 
problem should not contribute to the fund which is to be 
established to pay for injuries. If we view the compensation 
scheme realistically, we find it to be essentially a tax of ap
proximately one hundred dollars a year imposed upon each 
motor owner to be distributed to the victims of accidents. 
The levy may be legitimate, but it is none the less a tax. Each 
owner is required by the state to pay a fixed amount, and 
from the resulting fund, victims receive compensation. It is 
in its essence a form of public insurance with one group con
tributing the premiums and another receiving the benefits. 
The presence of private insurance companies in the picture 
does not change its nature; they are merely. the instruments 
used for carrying it into execution. It may be said that the 
state is " farming out" t-o them the collection and distribution 
of the tax, and allowing them a profit as the governments of 
old did to private tax collectors. 

When we realize that the compensation plan does involve 
essentially a tax, the problem arises as to whether it is legiti
mate to levy it upon the mot-or-owning class alone. Oppon
ents of the idea-object to the tendency to " single out a class 
to be taxed for the benefit of other classes." TO Since any 
member of the public who is injured can reap the benefits of 
compensation, and since motor accidents might be considered 
a general hazard rather than the responsibility of a particular 
group, it 'might seem more just to spread the tax more widely. 

89 Lewis, "Accident Litigation," 72 U. of Pa. L. R. 400 (1924). 

TO Barnum and Stephenson, "Fallacies in the Theory of Compulsory 
Automobile Compensation," 23 Ohio Law Repo,.te,. 469 (1925). 
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The cost of compensation under such a view would become a 
part of the general tax burden, since it would be impractic
able to require every citizen to carry an automobile accident 
insurance policy. 

There are certain cogent reasons in favor of allowing the 
plan to stand unaltered, with car owners bearing the cost of 
compensation through a tax in the form of insurance. One 
has been mentioned, that motorists are responsible for the 
presence of cars on the street and that for this reason'it is 
just to make them repair the damage done through traffic 
mishaps. A very practical consideration is that car owners 
offer a taxing-source which has not yet been burdened to the 
limit, while the sources from which the state gathers its 
regular taxes might be less able to stand this further drain. 
The fact that the plan relieves motorists of liability for in
juries would render them more able to meet the cost of 
insurance. They form, presumably, a solvent class, with 
enough economic surplus to afford a car, or at least to make 
an initial payment on one. On the other hand, gasoline 
taxes and increasing license fees and costs have already 
burdened the motorist, and his ability to bear the load may be 
reaching the limit. A final argument is that a statute plac
ing the onus upon the car owner would be likely to meet 
with less objection than one which added many millions a 
year to the general tax load of the state; there would be 
less objection from outside the ranks of the car-owners, 
and even those owners might be impressed sufficiently by 
their responsibility for the accident situation to muffle, to 
an extent, their protests. While the plan may involve a tax, 
it will perhaps be regarded as a burden to be assumed along 
with the ownership and operation of the car and its validity 
will be fought out on that basis. 
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6. THE LEGISLATIVE PROSPECTS OF THE PLAN 

The question of the popularity of the compensation plan is 
obviously a vital part of its workability. Unless it can be 
enacted into law, any discussion of its practical qualities must 
remain indefinitely in the realm of speculation. Neverthe
less, it seems logical in a way to discuss the legislative pros
pects of the plan at the end of this chapter, because it can not 
win popular favor unless it can be shown to be at least rea
sonably workable. 

The theory of compensation first came into prominence 
with the movement for workmen's compensation legislation. 
Laws on that subject were in operation in England and on 
the continent of Europe by the opening of the present century 
and the Workmen's Compensation Law was adopted in New 
York in 1913.71 Suggestions for an extension of compensa
tion principles to the automobile accident field began to be 
made in the years between 1915 and 1920, after workmen's 
compensation had had a chance to prove itself successful. 
An early corollary of this idea appeared in 1916 when Arthur 
A. Ballantine outlined a method of applying compensation 
principles to railway accident claims.'I& Before 1920, auto
mobile accidents had come into the picture and we find 
Ernest C. Carman in an article in the Minnesota Law· 
Review analyzing and supporting a compensation scheme for 
automobile injuries.Ta 

Soon after 1920 the plan made its way into legislative halls. 
In 1921, Mr. Armand P. Bang introduced an automobile 
compensation bill into the Massachusetts Legislature. In 
1921 and again in 1923, Senator Straus introduced into the 

11 N. Y. Laws, 1913, ch. 816. 
T3 Ballantine, .. A Compensation Plan for Railway Accident Cairns," 

29 Harvard L. R. 705 (1916). 
n Carman. .. Is a Motor Vehicle Accident Compensation Act Advis

able?" 4 Min". L. R. I (1919). 
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New York Legislature II An Act to Provide Compensation 
for Personal Injuries or Death Resulting from the Operation 
of Motor Vehicles," n which had been prepared under the 
auspices of the New York City Oub and particularly of 
Miles M. Dawson of that organization. None of these bills 
became law, and it is unlikdy that their sponsors introduced 
them for more than educational purposes. 

The period since 1925 has witnessed some able advocacy 
of automobile compensation, particularly by Judge Robert S. 
Marx of Ohio and by the Committee to Study Compensation 
to whose report numerous references have already been made. 
More detailed reference has been made already to the data 
which Marx presented on the subject, particularly to his 
speech before the Cincinnati Bar Association in 1924 TG and 
one before the Ohio State Bar Association in 1925," and his 
able article on the subject in the Columbia Law Review in 
1925." The Report of the Committee to Study Compensa
tion is an exhaustive study of the scheme, largely from the 
sociological angle, and it is emphatically in favor of the adop
tion of compensation legislation.T8 

The plan can not yet be said to have attracted the support 
of any general public opinion. Its group of advocates is 

"Senate No. 620, introduced Feb. 21, 1921 and Senate No. 17u, 
Mar. 23, 192J. 

,. Marx, "The Curse of the Personal Injury Suit and a Remedy: 
10 ArM!'. Ba,. AIm. JOfW. 493 (1924). 

,. Marx, .. Compulsory Automobile Insurance," 23 Ohio Law Reporter' 
391 (1925). 

"Marx, • Compulsory Compensation Insurance," 2S Columbia L. R. 
164 (1925). 

"The Committee', report is reviewed in: ArM!'. Ba,. Asm. JOfWfI(Jl, 
April 1932; Yordan, "Paying for the Motor Mishap," N. Y. Timel, 
May 29. 1932. A good general discussion of the subject appeared in a 
aeries of four articles by Henry H. Oock in the LOI· Angeles Daily 
Jl1Nmol beginning Nov. 17, 1931. 
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vigorous but small. Perhaps the reasons for this general 
lack of interest rest so greatly in the realm of the imponder
ables that they will resist attempts to clarify or classify them. 
One reason is that the evils which the compensation plan is 
designed to cure are not obvious in a way that excites sym
pathy or interest or that suggests the compensation scheme as 
a remedy. C-ourt congestion, financial irresponsibility and 
improper adjustment of damages bring harm only to certain 
parties caught in the toils of litigation. Its evils may never 
appear to the party who escapes a lawsuit (he fails to realize 
that his taxes help to pay for the delays) or to the party who 
has finished his lawsuit with no expectation of another or 
who escapes his just liability by taking advantage of these 
very delays. And even' when people are aroused by these 
evils, they tum to reforms in the existing system rather than 
to the idea of automobile compensation. Such reforms 
are simpler and better known, and perhaps it is natural to 
think first of tinkering defective machinery rather than of 
replacing it. 

An allied reason for the lack of public interest is that the 
compensation plan is both novel and complicated. Even 
more than workmen's compensation, its provisions altering 
the rules of liability, setting up a new and huge insurance 
business and instituting new tribunals will frighten those who 
seek for certainty in the habitual ways of doing things. And 
to those without legal training, the new provisions with re
gard to liability, proof and damages will seem difficult to 
understand. Factors of this nature play their part in keep
ing the compensation idea from entering widely into the 
current of popular thought. 

One great difficulty is tha~ few strong organizations 
or groups have turned to the active defense of the plan. 
Without these groups, the process of moulding pUblic opinion 
by a long-continued bombardment of publicity, persuasion 
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and propaganda has hardly been begun. The people who will 
benefit most by reform in the automobile laws are of course 
the accident victims and there is no likelihood of the develop
ment of an Amalgamated Union of Injured Pedestrians. 
The New York City Oub assisted in drawing the compensa
tion bills presented to the New York Legislature in 1921 and 
1923 and prepared bills on the subject in 1925 and 1933. 
The Committee to Study Compensation has been effective in 
circulating its report but that r4port constituted its main con
tribution. This almost covers the list of active adherents. 
The Bar Associations have been reticent on the subject, 
which is only natural when the plan would considerably re
duce one of the principal means of livelihood of a large 
number of attorneys. One of the most able expositions of 
the case against the compensation plan was presented by tw~ 
members of the Ohio bar,Te and compulsory insurance was 
SUbjected to similar unfavorable treatment in an address 
before the Ohio State Bar Association by a member of the 
Massachusetts bar.80 On the other hand, several prominent 
attorneys were members of the Committee to Study 
Compensation. . 

It is safe to predict that the plan will meet with opposition 
from several groups whose power must not be minimized. 
The insurance companies are likely to head the list of these. 
Several commentators have pointed out that these companies 
were hostile to workmen's compensation'Sl and that they 
oppose compulsory motor vehicle insurance.8Z Their opposi-

"Barnum and Stephenson. "Fallacies in the Theory of Compulsory 
Automobile Compensation." 23 Ohio Law Repo,.te,. 469 (1926) . 

.. Edward C. Stone, II Some Views on Compulsory Automobile In
.urance," 13 .Ame,.. Ba,. .Asm. J0f4,.. 151 (1927). 

11 Marx, "Compulsory Compensation Insurance," 25 Columbia L. R. 
164 (1925) • 

•• Loman, .. Compulsory Automobile Insurance," 130 .A"" . .Am • .Acoo. 
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tion is undoubtedly based on the fear (usually left unex
pressed in their statements on the subject) that compensation 
or compulsory.insurance will bring with it state regulation of 
rates or even a monopolistic state insurance system. Their 
attitude is indicated by a large number of pronouncements 
and publications. Mr. Henry Swift Ives, Secretary of the 
Casualty Information Oearing House, 'in an address in 1924, 
considered the problem of state insurance and made a plea 
for individual enterprise" free from the enervating influence 
of -bureaucracy" on the basis of the assertion that "indi
vidual initiative, if unChecked by state absolutism, will con
quer the world." 88 In the course of his remarks he quoted 
President Edson S. Lott of the United States Casualty Com
pany to the effect that '" an accident prevented is a benefac
tion, while an accident compensated is a confession of fail
ure." In an address in 1929 he scored compulsory insurance 
and automobile compensation as being a revival of the 
ancient custom of buying immunity for misdeeds, branding 
this as " substituting dollars for jail cells." 84 

Others connected with insurance companies in various 
capacities have evinced the same attitude. In 1926, Mr. 
Austin J. Lilly, general counsel for the Maryland Casualty 
Company, testifying before a New Jersey state commission 
on the subject of compulsory automobile insurance, stated 
that his company was opposed to compulsory insurance and 
admitted that the fear of monopolistic state fund insurance 
was responsible for this opposition.85 At that hearing, nine-

163 (1927). Reporl of lhe Special CommissioK 10 Study Com/Nlsory 
Molor Vehicle Liability IrlSflrance, Massachusetts, 1930. 

88Ives, II Compulsory Liability Insurance with Special Reference to 
Automobiles," 10 Amer. Bar As.m. lour. 697 (1924). 

U Quoted in Bowers, Selected Articles OK Compulsory Automobile I,... 
'SIIrance (1929). 

85 Reporl of the CommissioK to Investigate the Subject of Com/Nlsory 
Automobile IrlSflrance, New Jersey (1926). 
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teen out of the twenty-five insurance executives who were 
present admitted themselves to be opposed to any form 
of compulsory insurance for motor vehicles. The other six 
representatives refused to express an opinion because of 
scruples about being regarded as spokesmen for their respec
tive companies. Mr. Edmund J. Donegan, General Counsel 
for the Metropolitan Casualty Insurance Company, expresses 
the same point of view when he writes: .. It is a singular cir
cumstance that there should be virtual unanimity among in
surance executives in opposing compulsory liability insurance 
laws." He speaks of .. the fear of an increase in acciderit· 
frequency, the possible development of adverse loss ratios, 
the derivation of a lesser profit from a greater volume, and 
also • . . the danger that the state may in some cases usurp 
their functions and exercise them with that inefficiency and 
lack of economy characteristic of the government's tres
passes into business."" Brief reference might be made to 
words of warning against automobile compensation or more 
modified forms of compulsory insurance emanating from P. 
Tecumseh Sherman," Thomas P. Henry:· and the Associa
tion of Casualty and Surety Executives." 

Aside from the insurance group, the automobile clubs 
comprise another faction which has entered the lists operily 
in opposition to compulsory insurance and automobile com
pensation. Mr. Ernest N. Smith, executive Vice-President 
of the American Automobile Association, is the author of a 

.. Donegan, Comtvlsory Liability I_alICe: A New Angle on an Old 
Subjed (1928). 

If Sherman, Compensatiolf for Au'omobile Accidents; Criticism 0/ Pro
tosah for Compulsory InsurallCe; Comments on Repor' by the Commit,,, '0 Study Compensa.tian • 

.. Henry, II Points on Compulsory Cover," Casualty Insurer, Nov., 1928 • 

.. Association of Casualty and Surety Executives, Some Points about 
MOlfOpolistie State Fllnd I_alICe (1930). 



166 THE AUTOMOBILE COMPENSATION PLAN 

pamphlet entitled .. Shall We Pay as We Kill," which is a 
strongly worded argument against compulsory automobile 
insurance. The Motor Vehicle Conference Committee, 
which represents such organizations as the American Auto
mobile Association, the National Automobile Chamber of 
Commerce and the N ationai "-utomobile Dealers' Associa
tion, made statements in 1926 and 1928 unfavorable to com
pulsory insurance and recommending the milder .. financial 
responsibility" legislation.llo These clubs (when they are 
not in tacit alliance with the insurance companies) represent 
the motorists who see primarily the specter of high insurance 
rates and will be slow to be convinced of tfte possibility that 
reduced rates of damages, court expenses and lawyers' fees 
may put money into their pockets in the long run. 

As we suggested at the beginning of this section, it will 
be difficult to discover and estimate the' interests and influ
ences which VV'ill have a part in shaping public opinion on 
the subject of automobile compensation, and it would be even 
more difficult to predict the' probable course of that public 
opinion itself. Perhaps it will be better merely to call atten
tion to these considerations as we have done. 

110 Compulso,.y Automobile Liability Insu,.tmee; Policy of the Motor 
Vehicle Confe,.ence Committee, 1926, 1928. 



CHAPTER V 

THE LEGAL ASPECT OF THE PLAN 
• 

LEGAL considerations may have great practical significance 
in connection with the future of the compensation plan. It 
is possible for a decision of the Board or the courts on a 
question of law to do more than an increase in the accident 
rate to clog the compensation machinery with a mass of 
cases.' It should be kept in mind that one of the selling 
points used by the advocates of automobile compensation has 
always been that cases would be handled through an efficient, 
cOnUnon-sense form of procedure to produce just and in
telligent results; with a minimum of those technicalities and 
complexities which in· the absence of restraints the legal 
mind can produce with ease. 

There is no possibility, of course, that the sphere of com
pensation will be free from lawyet'l and judkes and their 
influence, nor can it be lightly assumed that this freedom 
would be desirable. Few will question the claim of the 
courts to power over certain matters of jurisdiction and 
statutory interpretation. Appeal from the Board to the 
courts will be required both by general demand and by dic
tates of constitutionality. On the other hand, there is a 
point beyond which judicial interference ceases to be easily 
justified. As we shall see, there is almost no limit to the 

'Min Frances Perkins, State Industrial Commissioner in New York, 
gave IOIIle interesting testimony to this effect regarding the inftuenee of 
the New York Court of Appeals on the bandling of Workmen's Com
pensation claims in a bearing before Commissioner Lindsay Rogers in 
bis investigation of the Department of Labor of the state under the 
Moreland Act in 1938. See the testimony, p. 10gB et Itq. 
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power of the courts to review compensation cases and to limit 
the discretion of the Board if they have the inclination to do 
so. In discussing the future of the automobile compensation 
system, it is of great importance to throw some light, if it is 
possible to do so, on the extent and nature of the effect which 
legal considerations may have upon the day-to-day function
ing of the compensation system. 

Aside from the influence of the courts, it is entirely pos
sible that the Board itself may develop a legal mind and sur
round its own precedents with undue sanctity, developing 
thereby an administrative variety of stare decisis in an exag
gerated form. No body, administrative or judicial, can 
function wholly without rules or conduct its business effi- . 
ciently without some dependence upon precedent. Our con
cern will be to se~ whether courts and Board are likely to 
carry this tendency to an extreme. 

Our best guide in making predictions about the legal aspect 
of the automobile compensation plan is the twenty-year ex
perience of workmen's compensation in those fields. The 
warning given in Chapter Four should be repeated: auto
mobile cases are by no means identical with industrial acci
dent ones and the analogy must not be carried too far. It 
seems justifiable, however, to lean rather heavily on the 
relevant material in the field of workmen's compensation 
because of the similarity of the two subjects. In both we 
find the problem of the relationship between the judicial 
branch of the government and an independent and yet super
vised administrative body. In both are found commissions 
with that combination of administrative and adjudicatory 
functions which raises questions about the use of rules and 
precedents in a body at once judicial and non-judicial. 
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I. PROCEDURE AND EVIDENCE 

The desirability of a simple form of compensation pro
cedure has already been sufficiently stressed. The workmen's 
compensation statutes of many of the states contain express 
statements that the rules of pleading and prOCedure followed 
in court actions need not be used in claims before the Com
mission. J It is unlikely, of course, that compensation pro
cedure will show no signs whatsoever of being influenced by 
the lawyers who create and manipulate it. As one com
mentator has expressed it: .. The procedure is perforce 
modeled upon that of the courts, since the courts insist that 
certain of their procedural forms be followed; and many 
judicial formulae for procedure· are accepted by the admin
istrative tribunal because familiar· and because long experi
ence has shown them to afford the best means of determining 
disputed facts, consistent with the rights of all concerned." • 
This statement suggests the necessity of avoiding a wholesale 
condemnation of legal forms on the sole ground of their legal
ity and their forIIl!llity; we must $teer a middle course be
tween the layman's Scylla of condemning everything with a 
legal tinge and the lawyer's Charybdis of shunning every
thing that deviates from the letter of the codes or the common 
law. 

Pleading 

It seems legitimate to start from the assumption of the 
advocates of compensation, that a desirable compensation 
plan will avoid the requirements of a formal claim and answer 
and that it will avoid the technicalities of the system of 
motion-practice which the law courts use today. It has 
already been shown that the rules of the Industrial Board 

• See Schneider, Tltt lAw 01 Workmen', CompeMaiion, § 55I. 
• Address of Oycle B. Aitchison before the National Association of 

Railroad Commissioners, 1928. Quoted in Frankfurter, Ca.se, on Adminl
WOtioff lAw (1932), p. 17. 
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by their simplicity encourage this tendency in the admin
istration of the Workmen's Compensation Law. The New 
York courts· have in general made statements indicating 
a desire to further this purpose. Judge Crane, in a work
men's compensation case in the Court of Appeals, said: 
U The Workmen's Compensation Law was particularly 
framed to avoid legal terminology and the technicalities of 
law pleading. It was intended that the working people 
themselves could make and file these claims and give the 
notice of injury. The act was for the benefit of the working 
man and his family, not for the profession."" These senti
ments are sometimes practised as well as preached; in one 
instance the court overlooked formal deficiencies of pleading 
which would have precluded a party from establishing a point 
essential to his case,1 while in another, the court approved the 
action of parties who agreed on a simple statement of facts 
for the purposes of appeal to prevent the prohibitive cost of 
printing a voluminous record.8 

Cases from other states show that a liberal view of com
pensation statutes is not confined to N ew York. In a Kansas 
case, the court in holding that the claimant could introduce 
evidence that varied from the facts stated in his claim said, 
.. In the ordinary compensation case the issues are intended 
to be simple, and, except for certain facts which the statute 
makes essential, the pleadings are of little importance." r 
Courts of other states have made pronouncements to the same 
effect.8 

"Kaplan fl. Kaplan Knitting Mills, 248 N. Y. 10; 161 N. E. 204 (1928). 

IZeigle,.". P. Cassidy's Sons, 220 N. Y. 98; lIS N. E. 471 ~1917). 
II Coyle fl. Howell. Fields &- Goddard, 228 A. D. 388; 238 N. Y. S. S88 

(1930). 
r Blackburn fl. CoJle'J}'fJille Vitrified Brick &- Tile Co., 107 Kan. 722; 

193 Pac. 351 (1920). 
8 See, for example, Hagenback fl. Le/>perl, 66 Ind. App. 261; 117 N. E. 

S31 (1917). 
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In the matter of giving notice of an injury and making a 
claim for compensation, the emphasis of the New York 
Workmen's Compensation Law and its enforcement machin
ery upon matters of simplicity and substantial justice stands 
out as a distinct departure from court procedure. The spirit 
of the New York law can be seen at a glance from its 
provisions: 

Notice of an injury for which compensation is payable . . • 
shall be given to the board and' to the employer within 30 days 
after the accident causing such injury ..•. The notice shall be 
in writing, and it shall contain the name and address of the em
ployee and state in ordinary language the time, place, nature 
and cause of the injury .••. The failure to give notice unless 
excused by the board either on the ground that sufficient notice 
could not have been given, or on the ground that the employer 
or his agents in charge of the business . . . had knowledge of 
the accident, or on the ground that the employer.has not been 
prejudiced thereby, shall be a bar to any claim under this chap
ter, but the employer . • • shall -be deemed to have waived such 
notice unless the objection is raised -before the board in the hear
ing of the claim. • . .. 

The spirit of the statute has been carried out fairly well 
by the Board and the courts in the interpretation of its terms. 
It seems safe to assume that as far as the starting of the 
action is concerned (if workmen's compensation experience 
is a reliable guide) the predicted advantages of automobile 
compensation will not be wholly lost in formality and 
technicality. 

In the matter of the suffiCiency of written notices and 
claims, the New York practice has been liberal toward the 
claimant. Courts and commissions have recognized that the 
purpose of this requirement of notice is so that "the employer 
may have the benefit of an early investigation of the circum-

'NtfII York Workmtfl'. Com/eMatiOfl Low, art. ii, § 18. 
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stances surrounding the alleged acCident." 10 As long as 
the written notice furnishes this opportunity, restrictions as • to its language and contents are few. A letter written by 
the injured workman to his superintendent dealing with the 
injury is adequate as a notice,l1 and a letter written to the 
employer's doctor who made a practice of turning all such 
letters over to the employer has been held sufficient. 12 The 
notice of injury and claim for compensation may be served 
together where the requirements for notice are met " and it 
is also reasonably to be inferred that a claim for compensa
tion is being made." l·B A letter to the Industrial Board may 
constitute a valid claim in spite of its informality. At this 
point, however, the courts interject a legal barrier which may 
well take many an ignorant but well-intentioned claimant un
aware and ruin his chances of receiving an award. What if 
the letter to the Board describes the injury and says, " I wish 
you would investigate the matter" but contains no technical 
" claim" for compensation? The Industrial Commission 
held that a letter of this nature was a valid claim in a case 
in 1918,1& but the Court of. Appeals condemned this view 
when the case later came before it/Ii requiring that the letter 
contain "demand or insistence upon payment of compensa
tion or death benefits by employer." 18 This position of the 
courts may be justifiable; at least it could hardly be called 
unreasonable to hold that a claimant who really desires com-

10 Dort fl. Frederick Steams 6- Co., 180 A. D. 138; 167 N. Y. S. 415 
(1917). 

11. Dewreus fl. 150 West Sewnty-Secotld St., Inc., 18 St. Dept. Rep. 
568 (1918). 

11 Gordon 'U. Holbrook, Cabot 6- Rollins Corp., 3 N. Y. St. Ind. Comm. 
Bull. 219 (1918). 

18 Kaplan 'U. Kaplan Knitting Mills, 248 N. Y. 10; 161 N. E. 204 (1928). 
u O'BsaN 'U. E. W. Bliss Co., 15 N. Y. St. Dept. Rep. 665 (1918). 
15 Same, 224 N. Y. 701; 121 N. E. 363 (1918). 
18 Folts 'U. Robertson, 18 St. Dept. Rep. 579 (1918). 
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pensation will do more than give mere notice of his injury to 
the Board. On the other hand, it would seem as though this 
were a striki~g example of a matter that should be left . 
within the control of the Board. If that body wishes to 
impose upon itself the extra labor of handling every notice 
as a claim for damages, no injustice can possibly result. As 
it is, the courts are aiding the Board against its own inclina
tion and are imposing a formal restriction upon claims which 
will be discovered too late by claimants who will then feel 
themselves, perhaps justly, to be victims of the verbal in
tricacies of the lawyers. 

Where written notice of injury is not given to the em
ployer, the employee's claim is barred unless the-employer 
had" knowledge" of the accident or was not prejudiced by 
the failure to notify him. It is at once apparent that knotty 
problems as to the meaning of .. knowledge" and "preju
dice" may not be wholly avoided. In general, the principle 
has been established that there is sufficient "knowledge" on 
the part of the employer where he or his agents have been 
given actual oral notice of the injury. The Industrial Board 
has upheld claims where an oral report was made to the 
employer himself IT or to a foreman 18 or employee who had 
direct supervision over the injured workman.lI The courts 
have affirmed awards where a foreman saw the injury 10 or 
where he was told of it.1I 

Thus far the rule seems simple, but its clarity has been 
dimmed here and there. For instance, there is difficulty in 

IT Folt'l7. Robe,.tlOft, 188 A. D. 359; 177 N. Y. S. 34 (1919). 

II HugM. 17. Tnutu. of Calva,., Cemtlery, 35 St. Dept. Rep. 60g 
(1926). 
l' Do, II • . G,.and C,nt,.al PtJCka,.d Rmlin9 Co,.p., 33 St. Dept. Rep. 381 

(1925)· 
-Hill II. ArlCmfll Pop,,. Mill., 202 A. D. 36; 195 N. Y. S. 522 (1922). 

II Dohtrly 17. DIWid LuPtOff Co., 201 A. D. 378; 196 N. Y. S. 82g (1922). 
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cases where the injured party may give notice, but where it 
is given casually and the injury is slight (as perhaps a scratch 
which later becomes infected) so that there is nothing to 
attract the attention of the employer or his responsible agents 
to the necessity of investigating. Before" information" 
can qualify as " notice" it must " arrest the attention of the 
employer and excite it into activity in reference to the acci
dent." 22 Perhaps this is a necessary rule, but it is one likely 
to defeat a claimant who rests secure in the belief that he 
called sufficient attention to his injuries only to find that if 
he had read the proper lawbooks he would have insisted 
more strongly that his boss notify certain officials higher 
up or would have raised more clamor himself about his 
disability. 

This discussion is not intended to supply definite answers 
to questions about specific rules under a automobile com
pensation statute. It indicates the attitude of the courts 
toward problems of pleading and procedure under the W ork
men's Compensation Law. By analogy, it casts some light 
upon the probable attitude of the judges toward automobile 
compensation. 

Evidence 
The field of evidence and proof causes more concern than 

that of pleading. Most laymen will find little difficulty in 
fulfilling definite requirements as to the form of claims and 
notices. But. if a litigant in an automobile compensation 
case must know the intricacies of hearsay evidence, presump
tions and burdens of proof in order to conduct his hearings 
properly, what probability is there of fulfilling the prediction 
that Automobile Compensation will reduce lawyers' fees and 
simplify proceedings? If questions of sufficiency of evi
dence, "burden of going forward" and "risk of non-per-

22 Dorb v. Frederick Steams 6- Co., 180 A. D. 138; 167 N. Y. S. 415 
(1917). 
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suasion" remain, how can the Board avoid becoming a slow
moving, precedent-bound court, and how can the delay and 
expense of a multitude of appeals be avoided? Is it possible 
to avoid these difficulties, so that the Board may function 
even in this "quasi-judicial" field with administrative 
efficiency ? 

It is probable that an attempt would be made to free auto
mobile compensation procedure from the limitations of exist
ing rules of evidence by a provision like section 118 of the 
New York Workmen's Compensation law. This provides, 
" The commissioner, board, referees or deputy commissioner 
in making an investigation or inquiry or conducting a hear
ing shall not be bound by common law or statutory rules of 
evidence • • • except as provided by this chapter; but may 
make such investigation or inquiry or conduct such hearing 
in such manner as to ascertain the substantial rights of the 
parties." The Connecticut statute adds to this: "and [in 
such manner as to] carry out justly the spirit of this 
chapter," II and while this is redundant in a measure, it may 
serve as a useful warning that compensation demands of 
its administrators a consistently different point of view from 
that existing in adjudication. If the Board deserves the 
comment made by Frank A. Ross about the workmen's 
compensation machinery, that it is "a business organization 
designed to handle in a business way a complicated technical 
or business matter," ., it deserves the aid of a business-like 
attitude toward rules of evidence. Whether or not these 
rules are still desirable in suits at law, there are special 
reasons for abandoning them in compensation proceedings. 
In particular, the rules as to hearsay and incompetent 

.. Corm. Gen. Stats. (Revision of J930), I 5250 • 

.. Ross, II The Applicability of Common Law Rules of Evidence in 
Proceedings before Workmen's Compensation Commissions," 36 Harvard 
L. R. 263 (J922). 
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evidence seem to have little place there. They were designed 
to prevent untrustworthy evidence from coming to the ears 
of an inexperienced jury,25 not to complicate matters for an 
experienced group of administrators acting without juries 
and fully capable of hearing and weighing evidence at their 
discretion. 

P. T. ,Sherman, a leader of the anti-compensation forces 
from the beginning, utterly condemns these provisions as 
bringing only uncertainty into the matter of evidence. He 
feels that " statutory provisions resulting in so much litiga
tion arid obscurity prima facie deserve condemnation." 28 

He goes on to paint a tragic picture of Workmen's Compen~ 
sation Commissions running amuck under the influence of 
such statutes, saying that this means " that any assertion of 
fact or an unsworn claim for compensation, no matter how 
improbable or suspicious in the light of surrounding facts and 
circumstances, shall or may be taken as true unless the de
fendant proves the negative, and that mere hearsay or secon
dary evidence in favor or a claim, howsoever flimsy or sus
picious, shall or may be given greater weight than legal evi
dence to the contrary." 

There is little reason why commissions should, in Sher
man's words, wantonly" disregard the rational criteria of 
truth." There may be danger of occasional errors of judg
ment, but ev:en the strict safeguards of code and common law 
would not correct the premeditated campaign of injustice 
which Sherman pictures. A quotation might be given to 
show a point of view opposed to Sherman's, so decidedly on 
the other side of the fence, in fact, that the Court of Appeals 

25 See' "Common Law Rules of Evidence in Proceedings before Ad
ministrative Tribunals," 36 Harvard L. R. 79 (1922), quoting James B. 
Thayer, .. The Jury and Its Development," 5 Harvard L. R. 357. 

, 28 P. T. Sherman, "Evidence and Proof under Workmen's Compen
sation Laws," 68 U. of Pa. L. R. 203 (1920). 



THB LEGAL ASPECT OF THE PLAN 177 

reversed the decision in which it appeared: .. The Commis
sion is authorized by this action, it seems, to make its investi-· 
gation in any manner that it chooses, wholly unfettered by 
any law previously invented by men .... The Commission 
is to be bound neither by custom nor by precedent. The 
trials before the Commission are to be summary, speedy and 
informal. The very instant that the old rules of evidence 
are invoked the informal character of the hearing disappears 
and the rigid, formal rules of procedure and all the technicali
ties incident to the practice of the law will grow up around 
the Commission, hampering and delaying it, working incon
venience and hardship upon the claimants, and defeating the 
intent of the law." IT 

Are litigants in Automobile Compensation cases likely to 
find Commission and courts sympathetic. to their desire to 
have their hearings conducted in an efficient, non-technical 
manner that laymen can understand? Reverting once more 
to the parallel field of workmen's compensation, the answer 
appears to be in the affirmative, but with decided reservations. 
The claimant is not likely to be confronted with the necessity 
of knowing the fine points about the hearsay rule, since the 
workmen's compensation analogy shows that hearsay evi
dence is admissible and may be relied upon (although not 
exclusively) in establishing the claimant's case.2S Some 
states have smoothed out a few of the bumps that might lead 
to the exclusion of evidence and to the reversal of cases by 
holding that the admission of incompetent evidence will not 
vitiate the proceedings if there is also competent evidence on 
which the award may be based.- The Appellate Division in 

IT Mal'er 01 CM'f'oll ". Knickerbocker let Co., 16g A. D. 450: '155 N. 
Y. S. I (1915) • 

.. LWwlquu' ". Holler, 178 A. D. 317: 164 N. Y. S. !)06 (1917) • 

.. M,,,,," 6- Ric, fl. Indllllria' Accident Commission, 178 Cal. 466: 
173 P. 1099 (1918). Ron,." Rig BMilding Co. ". Give"", 141 Okla. 195: 
285 P. 23 (1930). 
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New Yorkh~s warned referees that claimants should be 
given, an ·adequate chance to gather and present evidence, 
even if the proceedings must be adjourned for a time to give 
them this opportunity.80 

The matter of evidence, however, seems to present to the 
courts an irresistible temptation to do a little interfering. It 
is in the field of hearsay where appear the greatest deviations 
from the spirit of the statute. The courts, in the very teeth 
of the Section 118 we have mentioned, have held uniformly 
·that an award can not be granted on the basis of hearsay 
testimony alone, but that there must be some " legal" evi
dence in each case on which the award may be founded. The 
leading case in establishing the rule is the Carroll case,11 
decided in 1916, where the court held that " while the Com
mission's inquiry is not limited by the common law or statu
tory rules of evidence or by technical or formal rules of pro
cedure, and it may, in its discretion, accept any evidence that 
is offered, still in the end there must be a residuum of legal 
evidence to support the claim before the award can be made." 
That the spirit of the statute might have prevailed and that 
this case might have been decided the opposite way without 
violating any very fundamental legal principles appear from 
the fact that the Appellate Division and two eminent members 
of the Court of Appeals (Seabury and Pound) held that, as 
to hearsay, the Commission" may act upon it where the cir
cumstances are· such that the evidence offered is· deemed by 
the Commission to be trustworthy." 82 

The prec~dent created by the Carroll case has been fol-

80 Tif"f"e I). Bush Tef"minal Co., 172 A. D. 386; 158 N. Y. S.883 (1916). 

81 Mattei" of CarToll I). Knickef"bockef" Ice Co., 218 N. Y. 435; Il3 N. E. 
507 (1916). For an analysis of the Carroll case, see" Admissibility of 
Hearsay Evidence before an Administrative Body," 29 Harvaf"d L. R. 
208 (1915). 

82 From the dissenting opinion by Seabury, J. 
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lowed in a long line of N ew York decisions. The Industrial 
Board has accepted it as axiomatic,U has formed the habit of' 
using the technical legal concepts of .. competent" and " in
competent" evidence N and has gone ,so far as to intimate 
that hearsay is .. incompetent" before the board.as In this 
last case the board can be'referring only to insufficiency, 
hardly to inadmissibility. Both the Appellate Division and 
the 'Court of Appeals have frequently reiterated the rule in 
accident cases, some of which are cited in the next paragraph. 
It appears also in the decisions of other states, notable ex
amples being Pennsylvania:' Wisconsin IT and Michigan.88 

It seems possible to argue soundly that if the Court of 
Appeals had exercised a little self-restraint, the rule{)f the 
Carroll case could have been avoided. It would have been 
sufficient in that case to invoke the rule that the courts will 
reverse an award which is made with no evidence to support 
it. In the CO"oU case and in most of the decisions follow
ing its precedent, the difficulty has been not that hearsay alone 
was relied on but that the hearsay evidence itself was con
tradicted, prejudiced or uncertain. In most of these cases, 
there was no evidence of the facts surrounding the accident 
except statements of the deceased to his family or friends 89 

or to a physician . .o In others, there was direct evidence to 

•• GrdCe fl. Cavonogh Co., 34 St. Dept. Rep. 278 (1926). 

"Byt'M fl. Sltelbo_, 34 St. Dept. Rep. 260 (1925). 

II WalOtlllick fl. Kaplan IJy Lutwill, 33 St. Dept. Rep. 196 (1925) • 

•• Smith fl. Philo. IJy Reading Coal IJy Iron Co., 284 Pa. 35; 130 At!. 
26S (1925). 

If Lloyd-McAlpine Logging Co. fl. Whitefish, 188 Wis. 642; 206 N. W. 
914 (1926). 

II Red fl. Whilllesbergtr, 181 Mich. 463; 148 N. W. 247 (1914) • 

•• Drot"'e! fl. Union News Co., 2f11 A. D. 86; 201 N. Y. S. 734 (1923). 
Kemp fl. Sterlirt9 Engine Co., 230 A. D. 546 (1930). 

O. Bloch fl. CorttdCl Procell Co., 211 A. D. 641; 2rYJ N. Y. S. 376 (1925). 
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contradict the hearsay.u If the caseS had been put frankly 
on the ground thai: the hearsay evidence was insufficient in 
the particular instance, the rule would have been much less 
open to objection. When awards are reversed, not because 
the evidence is insufficient but because it is " hearsay" or not 
"legal," we introduce a complicated and technical question 
of legal definition into compensation procedure. The result 
is to encourage appeals, force the Board to give importance 
to legal precedent and make it necessary for the injured 
claimant to divide his return with lawyers. 

There are a few more cases which may be mentioned to 
show us the extent to which technicality is likely to be 
carried in the rules of evidence. The courts seem de
termined to reverse an award made without any evidence 
to support it.': Just why the question "whether there 
was evidence to sustain . . . a finding of fact is a ques
tion of law" 4. and why under this rule it should be the 
business of the court to speculate on the likelihood of a 
blow on the head causing sleeping-sickness 4, is difficult to 
see. The statute makes the Board's decision final on ques
tions of fact, but when the Board finds that facts exist, this 
is not final; by some legerdemain centering around the term 
" sufficient evidence;" the question of fact becomes a question 
of law. A curious variant of this doctrine is the rule that 
"common law." evidence is necessary to establish the fact 
of employment.'1 The court jl.!-stifies this violation of the 

41Belcher fl. Carthage Machine Co., 224 N. Y. 326; 120 N. E. 735 
(1918). 

d Nestor fl. Pabst Brewing Co., 195 A. D. 434; 186 N. Y. S. 828 (1921). 

48 Kade fl. Greenhut Co., 193 A. D. 862; 185 N. Y. S. 9 (1920). 

"DotlOvan fl. Alliance ElectriC Co., 195 A. D. 678; 186 N. Y. S. 813 
(1921). -

41 Hines fl. Henry 1. Stetler, Inc., 196 A. D. 622; 188 N. Y. S. 73 
(1921). 
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terms of the statute by intimating that this extra evidence is 
required in proving .. jurisdictional" facts."· This is not 
quite as high-handed as the noted Englebretson case in Cali
fornia where the court said that when the statute abolished 
.. technical rules of evidence," the hearsay rule remained 
because it was not a .. technical" rule." If the question of 
employment is a .. jurisdictional " one, why cannot the Court 
emasculate the statute wholly by holding any question II juris
dictional," on the theory that the Board has no "jurisdic
tion " to make an award unless all necessary facts are proved? 

Burden of Proof 

Rules about the burden of proof are necessary as guides to 
referees and judges in the proper handling of facts. The 
burden of proof must rest somewhere. A tie score is not 
countenanced in our legal games and it is necessary to decide 
which party shall initiate the attack and which shall be de
clared victor in case neither party seems to have won. The 
rules on the subject in workmen's compensation litigation are 
simple enough so that they furnish no seriQus pitfalls to the 
claimant without legal training. The courts make the gen
eral statement that the burden of proof rests on the claim
ant.'" They interpret this to mean that he must offer some 
evidence to prove the necessary facts of his case, such as the 
occurrence of an accident,"8 the causal relation between the 
accident and the disability 50 and the fact that the accident 
happened in the course of employment. We probably 'do not 

"Svolol II. Ha", Ma~IC" &- Co., 195 A. D. 614; 186 N. Y. S. 68g 
(1921) • 

• r ElI9kbrdloll II. llIdtUtrial Accidtnt Co",mir.siorJ, 110 Cal. 193; 
151 P.421 (1915); and see 28 Yal, L. 1. 412 (1918) • 

.. Gal, II. MMrJro, 193 A. D. 561; 184 N. Y. S. 413 (1920). 

"8 Colliu II. BrooklyrJ U"iorJ Gal Co., 111 A. D. lBI; 156 N. Y. S. 951 
(1916). 

10 Hill t7. ArJCra", Pal'" Mills, 202 A. D. 36; 195 N. Y. S. 522 (1922). 
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need to fear legal technicalities and a flood of appeals under 
an Automobile Compensation regime if the courts follow the 
same practice there. Hearings are not badly confused by the 
perplexing problem of the "burden of going forward with 
evidence" and in the absence of a jury the question of "pre
ponderance of the evidence" is ignored by the Board. Thus 
Compensation does seem to avoid a problem which is difficult 
and unsettled in legal procedure. 

2. JUDICIAL REVIEW: THE RELATION BETWEEN THE COURTS 

AND THE COMMISSION 

There is almost no possibility that an automobile compen
sation plan could avoid judicial review of the action taken 
under it. Even if the statute made no mention of appeals, 
there are ways in which the judicial power could make itself 
felt. The writ of certiorari has long been a useful instru
ment of the courts in the regulation o"f administrative bodies. 
Unless the statute gave the Board power to execute its own 
awards, the courts could refuse to enforce any decisions 
made contrary to principles established by the judicial depart
ment. Finally, the Board could never be made so self
sufficient that the courts could not interfere under the " due 
process" clause of the Constitution of the United States. 

Any extended discussion of the desirability of judicial con
trol and the extent to which appeal and review are required 
to safeguard the public welfare will be reserved for the chap
ter which is to follow. In this section we may assume that 
review exists and without concentrating upon its philosophy 
draw conclusions a'bout its practical meaning for the present 
and future, This will seem superfluous to one who considers 
it impossible to devise a system of handling disputes which 
does not partake of the ritual of the common law and who 
is content with the,present method of dealing with litigation. 
But it is important to those who feel that there is a point 
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beyond which courts are acting unwisely in inquiring 
minutely into administrative activities and controlling or 
overthrowing the action of administrative officers. 

The purpose of this section is to consider the degree of 
regulation and coercion exercised by the courts over the action 
of compensation officers. It does not start with the assump
tion that all regulation is undesirable. When the legal prin
ciples enforced by the courts are helpful, they should be 
accepted; when they are harmful, the sanctity of their origin 
should not save them from condemnation. The advantages 
of freedom on the part of the compensation officers must be 
balanced against the danger of careless or autocratic action 
~n the part of those officers. 

An automobile compensation statute would be likely to 
follow the rules for appeals laid down in the New York 
Workmen's Compensation Law. Section 23 of that law 
provides that an appeal may be taken to the Appellate Divi
sion, Third Department, and (under the rules provided for 
civil actions) to the Court of Appeals. The Board may also 
certify to the Appellate Division questions of law involved in 
its decisions. Section 20 provides that" the decision of the 
board shall be final as to all questions of fact and, except as 
provided in section twenty-three, as to all questions of law." 
The matter is clinched by the final sentence of Section 23 
which says, "Upon final determination of such an appeal, 
the board shall enter an order in accordance therewith." 

These provisions have proved to be much less explicit in 
practice than they appeared to be on paper. . Furthermore, 
they have not prevented the review of many questions which 
look surprisingly like questions of fact and the handing down 
of many decisions which direct and control the Board in its 
handling of cases. It is true that the courts have made gen
eral statements upon occasion as to the great freedom which 
will be accorded to the Board in compensation matters. 
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For instance, the Court of Appeals said in one case: " The 
commission has a large and undefined discretion. This the 
legislature intended to confer upon it. We may not assume 
that it will abuse its power." 11 In another case the court 
said thai the statute" is to be interpreted with fair liberality, 
to the end of securing the benefits which it was intended to 
accomplish.'"It The Appellate Division said in one case, 
" We are powerless to substitute our judgment for that of 
the State Industrial Board." II But perhaps we should pro
ceed to consider what the courts do rather than what they 
say. 

CO!'trol 0/ Evidence and Procedure 

Cases have been cited already to show the extent to which 
the subject of notice is under judicial control. Oral notice 
of an injury is valid only if given to certain agents of thf! 
employer and it is the court which chooses these agents. 
The statute provides that failure to give written notice of 
injury may be excused if for some sufficient reason it could 
not have been given or if there is no prejudice to the 
employer or if he has knowledge of the injury. The 
Board held that where there was knowledge, the claimant 
need not show lack of prejudice. The court, reversing an 
award, forced the Board to interpret" or" to mean" and," 
thus requiring i~ to find both knowledge and lack of pre
judice. Such a ,decision seems to ignore the fact that the 
Board, which heard the evidence, might be most competent 
to decide when the employer had received sufficient notice. fit 

11 Hynes TJ. PullmaIJ Co., 223 N. Y. 342; II9 N. E.706 (1918). 
52 /" re Petrie, 215 N. Y. 335; log N. E. 549 (1915). For citations 

of similar views in other states see Honnold, Workmen's CompensatioIJ, 
§ 6. 

ISBanaski·TJ. American Car & Foundry Co., 2II A. D. 820; 206 N. 
Y. S. 881 (1924). 

I' Hanley TJ. Knickerbocker SIQte Co., 214 A. D. 133; 211 N. Y. S. 672 
(1925). 
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To make their work complete, the courts have eliminated the 
other word" or " by holding that the Board could not excuse 
a failure to notify on the ground that the employer was not 
prejudiced unless the claimant also gave a good reason for 
that failure.·· 

Turning to the subject of evidence, a few instances may 
help to show the extent to which the Board has been granted 
freedom in the field. The courts say that they will not deal 
with the weight and sufficiency of the evidence in a work
men's compensation case, if there is any evidence at all to 
support the decision below." The credibility of witnesses 
is .. a question of fact for the determination of the commis
sion."·T The admission and use of hearsay evidence rests 
with the Board,'1 so long as there is other evidence to cor
roborate the hearsay testimony. Errors in dealing with the 
evidence will not justify a reversal where the error was not 
prejudicial to the parties." On the subject of presumptions 
and the burden of proof we find fewer cases in which the 
courts practice self-limitation and more in which they find 
that the matters involved are questionS of law and thus 
within their jurisdiction. 

This array of cases should not lead one to feel that an 
Automobile Compensation Board is likely to enjoy the bene
fits of a reign of judicial laissez faire. Perhaps it has 
already become apparent that almost any statement about the 
freedom of the Board must be limited by exceptions. The 
Board controls the use of hearsay if there is a residuum of 

II Comln. II. G,ibel, 226 N. Y. 291; 123 N. E. 452 (1919). 

"LaFleur II. Wood, 1i'8 A. D. 397; 164 N. Y. S •. 910 (1917). 

" Muller II. H. IY A. COIa'II, 111&., 186 A. D. 84S; 174 N. Y. S. 736 
(1919). 

II Lilldqve$l 11. Holler, 178 A. D. 31i'; 164 N. Y. S. go6 (1917) • 

.. D6iIIk If, U. S. RIJil,.oad Admillist,.tJlioll. 204 A. D. 164; 197 N. Y. S. 
66S (1923). 



186 THE AUTOMOBILE COMPENSATION PLAN 

legal evidence. The weight of evidence is a question for the 
Board if there is some evidence on which its award may be 
based. We find that the tentacles of judicial control have 
stretched widely over this part of the body of the compen
sation law. 

In dealing with the manner in which compensation proceed
ings are conducted, the courts have sometimes resorted to the 
dangerous practice of calling names. The question of the 
number of hearings necessary to determine an award was one 
that "involved not merely the exercise of discretion, but 
involved as well a substantial right of the appellants, the 
denial of which was prejudicial to them." 80 Other cases 
have held that an award will be reversed where the referee 
was" arbitrary" in his rulings so that" his conduct destroys 
confidence in his judgment." 81 The courts may have done 
justice in these particular instances. But unless they walk 
with care, the tendency to review all cases which they think 
include " rights" or "arbitrary action" will result in rules 
whereby any case can be reopened in the courts on any point 
which it involves, and the Board will be subjected to the threat 
of reversal whenever its policies of handling claims differ 
from the opinion of the judges as to what is justice in a par
ticular case. There are other cases of court control, many of 
which seem to stay within reasonable botmds, as where 
the court lays down a definite rule on some point of pro
cedure. For example, the rule has been established that evi
dence may not be received ex parte and without opportunity 
for cross-examination after a case is closed. Ill! Even here it 
might be suggested that the Board may be better able to 
judge of the fairness of administrative procedure in a par
ticular instance than the court. 

80 Arcangelo fl. Gallo & Laguidara, '177 A. D. 31; 163 N. Y. S. '1Z1 
(1917). 

81 Fostner fl. Morawitz, 215 A. D. 176; 213 N. Y. S. 202 (1926). 
82/ack fl. Morrow Mfg. Co., 194 A. D. 565; ISS N. Y. S. 588 (1921). 
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After hearings have been held and an award made, find
ings of fact are prepared by the Board if the case is to be 
reviewed by the Appellate Division. The courts are strict 
in their requirements as to the form and contents of the find
ings. It does no harm for the court to hold that the Board's 
opinion has no place as part of the findings,81 although it 
might not be undesirable for the court to consider that the 
opinions of an expert compensation board were at least worth 
printing with the findings. Further, it is probably justifi
able for the courts to send back cases when the findings fail 
to include necessary facts, such as the grounds on which fail
ure to give written notice of injury is excused M or a conclu
sion as to whether the employment involved interstate com
merce.·1 But the Board might well consider that legal tech
nicalities were being carried a bit too far when a case is 
returned because the findings were too complete, as in a case 
where it was found that both written notice by the claimant 
and knowledge by the employer were present. 88 

On the question of presumptions and burdens of proof 
enough has been said to show the extent of court interference. 
The intricacies of overcoming presumptions, shifting the 
II burden of going forward with evidence" and sustaining 
the burden of proof have all been introduced into compensa
tion procedure to some extent." The courts will examine 
the findings in a case and decide independently what infer
ences may be drawn from the facts,81 as well as laying down 

II Clark (I. Voorheu,231 N. Y. 14: 131 N. E. 553 (1921). 

M BloomMld (I. November, 219 N. Y. 374: U4 N. E.80S (1916) . 

.. SUOII (I. Erie R. Co., 221 N. Y. 179: u6 N. E. 983 (1917). 

II Cuccia (I. Robtrls Colllracling Co., 204 A. D. 653: 198 N. Y. S. 613 
(1923) • 

• t All three of these were involved in Sheartr (I. Nwgara Falls Power 
Co.,242 N. Y. 70: ISO N. E. 604 (1926). 

II Eldridgt II. Endicott, Johnsoll Co., 228 N. Y. 21; 126 N. E. 254 (1920). 
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rules to be followed when in the opinion Of the judges, alter
native inferences are equally possible.-

Jurisdictional Questions 

Questions which are expressly termed" jurisdictional" do 
not often arise in connection with compensation. The prob
able reason for'this is the inclusion in workmen's compensa
tion statutes of express provisions concerning appeals. 
When American administrative law was being developed 
under statutes that failed to mention appeals, the coutts could 
not examine questions of law directly. It was necessary to 
find some reason for interfering in a case, and the most useful 
excuse was that the administrative officer had exceeded his 
statutory jurisdiction, or (expressing the same principle in 
different language) that he had stepped beyond the limits of 
his discretion.70 It would be possible for the courts to say 
that the Industrial Board goes beyond its discretion when 
it makes an award on uncorroborated hearsay testimony, or 
that it has jurisdiction only in cases where the employer
employee relationship can be definitely established. The 
United States Supreme Court has subscribed to the latter 
principle in the case of Crowell 'IJ. Benson,n involving the 
Longshoremen's and Harbor Workers' Compensation Act. 
It was held there that the courts could re-examine the facts of 
the master-servant relationship de novo hecause that relation
ship was" jurisdictional." The dissenting opinion by Mr. 
Justice Brandeis, in which Justices Stone and Roberts con
curred, pointed out the pernicious qualities of this rule in 
rendering the commission's proceedings merely" an inquiry 
preliminary to a contest in the courts." The absence of the 

8'lose/>l. 'f). Ursited Kimono Co., 194 A. D. 568; 185 N. Y. S.7OO (1921). 

70 See Dickinson, Admirsistratiw lustice arsd the Supremacy of Low 
chs. iii and v (1927). 

n 285 U. S. 22 (1932). 
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master-servant relationship cail prevent an award, of course, 
but &0 can the failure to show ,disability, or the inability to 
prove dependency in a death claim. Any fact which is neces
sary to the recovery of an award may be held" jurisdic
tional " under this theory. 

Question.r of Law and Fact 

The greatest difficulty in drawing the line between the 
courts and the compensation officers arises from the im
possibility of classifying questions finally as law or fact. 
Realistic writers are more and more pointing out the futility 
of logic in interpreting the decisions and are maintaining 
that the courts act largely according to their own general 
ideas of justice and wise policy. John Dickinson declares, 
.. The knife edge of policy alone effects an artificial 
cleavage." fI 

The New York Workmen's Compensation Law makes a 
definite distinction between the decision of questions of fact 
and those of law. The courts throughout the country, 
usually under the guidance of similar compensation statutes, 
make the statement that the finding of a Board upon a ques
tion of fact is conclusive fI and that the opinion of the judges 
will not be substituted on appeal for that of the commission
ers.'· This is in harmony with the statutes and with the atti
tude taken toward other administrative bodies, that questions 
of fact and reasonableness are best handled in certain fields 
by groups of experts." 

,. Dickimon, Ad",ini.rlrllliw /Ullice lind lhe Supremocy 01 Low, p. ss 
(1927). 

"Ntlsonl/. Ktntucky Rifler Slone &- SlInd Co., 182 Ky. 317; 206 S. W. 
473 (1918). 

"Daint, fl. /0,." &- Loughlin Sitel Co.,263 Pa. 109; 106 At!. 194 
(1919). 

fa PtoPlt II. rtl. N. Y. &- allten Gill Co. fl. McCall, 219 N. Y. 84; 
113 N. E. 795 (1916). 
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This general principle has been almost lost behind the mul
titute of exceptions which· have been made to it. It seems 
almost as though judges are able to make a question of law 
from any question which they choose to consider. In some 
of these instances, the courts stated expressly that questions 
of the sufficiency of evidence or the validity of notice and the 
like were questions of law. It is much more usual to find 
opinions stating that notice is insufficient under certain cir
cumstances or that a particular award is not justified, with no 
consideration of the question as to whether the case turned on 
a matter of law. Thus the most profitable course for us to 
pursue here is to avoid a direct approach to the subject as 
the judges do and to see how far the courts actually go in 
review and control. From this we can form generalizabons 
as to the subjects which the courts consider as falling within 
the legal field. 

We might glance first at a few cases which limit the gen
eral statements quoted from the cases cited just above. 
Those general statements were in most instances accompanied 
by the proviso that the finding will be sustained only where 
there is evidence to support it. Sometimes the court requires 
.. competent" evidence"· and an Illinois case mentioned 
.. legal and competent II evidence." The N ew York court 
(Appellate Division) said in one case that if there is evidence 
having" some degree of probative force," the court may not 
consider the weight or preponderance of the evidence.T8 
Yet there is a long list of cases in which the courts reversed 
awards because in the opinion of the judges the evidence was 
insufficient.'" Ii: seems to take more self-control than· the 

T8 Belfjamilf v. Rosetlberg Bros., ISo A. D. 234; 167 N. Y. S. 650 (1917). 

rT Suburbalf lee Co. v.Irsdust. BII., 274 Ill. 630; 113 N. E. 979 (1916). 

,aLa Fleur v. Wood, 178 A. D. 397; 164 N. Y. S.9IO (1917). 

,a See, for example, Lyolf v. Windsor, 173 A. D. 377; 159 N. Y. S. 
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courts possess to avoid straying from the rule of ee some pro
bative evidence" to that of ee sufficient evidence." and in the 
latter case the court virtually constitutes itself a jury to re
decide the case. 

The subject which does the most to complicate our study 
of the relations between court and Board is that of causation. 
There is good reason· for holding this question to be one of 
fact in most instances; it seems almost a flat contradiction to 
say that the fact of one event's resulting in another is a ques
tion of law. Yet this is a subject upon which the courts have 
never been able to refrain from making rules and reviewing 
the actions of juries and inferior tribunals. Where there is 
a direct causal chain connecting injury and disability, the 
courts do not interfere with an award made by the Board. 
This is true even where the chain is a long one, as where an 
injury makes it necessary to administer anti-tetanus serum 
which in tum results in shock which causes death. 10 The 
problem is more difficult where an injury aggravates a disease 
which already existed in a latent form, so that the resultant 
disability is more serious than could have been expected from 
the injury alone. The Industrial Board allows compensation 
for the disease in such cases," and the New York courts gen~ 
erally support it," even to the extent of allowing an award in 
cases where the disease would have developed without the 
injury but at a later time. .. Awards are up~e1d, also, where 

163 (1916). D_law 11'. H. H. Robnlstnf CD .. 205 A. D. 176; 199 N. Y. 
S. ~ (1923). Sailla 11'. W.wn Nula Motor Cor, .. 2J3 A. D. 296; 
252 N. Y. S. 623 (1931) • 

... FrJ_fI. WoJdqrf Mig. CD .. lS St. Dept. Rep. 730 (1926). 

DH.., fI. JDiuuoa, J6 St. Dept. R.:p. 3M (1927); Bocll 11'. Brvok/ytl 
RoJW Troruil CD .. J6 St. Dept. Rep. J90 (1927); Roswn 11'. U..un. Bog 
CD.ll St. Dept. R4 ISO (1925) • 

.. B.a. 11'. A"-s Es~u CD .. 221 N. Y. 606; 117 N. E. 1060 (1917) • 

.. lIeC"" .. T ... c;"",g, -' S"II~ CD .. 195 A. D. 4.)6; 186 N. Y. 
S. 697 (1921). 
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complications arise from the injury, as where a cut sustained 
during employment results in blood poisoning through infec
tion," where a second injury occurs because the first injury 
caused attacks of dizziness,85 where a blow on the chest is 
claimed to have caused pneumonia,s8 or where an injury 
causes insanity which in turn brings about the suicide of the 
injured worker.sf 

In spite of these tendencies, the courts have freely under
taken to review and reverse cases on the question of caus
ation. Where the period of recuperation is prolonged by 
pre-existing disease, they have limited the amount ef the 
award to that which the injury alone would have justified.ss 

In other cases the courts have denied that there was any 
causal connection between various injuries and resultant dis
abilities.ss Some of these cases involve difficult problems. 
In one, an award was reversed where a worker injured his 
hand, which was then bandaged and he suffered severe burns 
when the bandage caught fire as he was lighting a cigarette.'o 
In another case, an award for typhoid fever was reversed 
where the injured workman contracted the disease while at a 
hospital ;b.eing treated for his injuries.'1 The court allowed 

8f. Calderera tI. P. Nathan &- Co., 200 A. D. 2gB; 192 N. Y. S. '137 
(1922). 

85 Colvin tI. EmmotlS 0- Whitehead, 216 A. D. 57'1; 215 N. Y. S. 562 
(1926). 

88 Delso fl. Cf'tIcible Steel Co. 0/ Am., 195 A. D. 288; 187 N. Y. S. 66 
(1921). 

8f Delinousha fl. National Biscuit Co., 248 N. Y. 93; 161 N. E. 431 
(1928). ' • 

88 Borgsted tI. Shults Bread Co., ISo A. D. 2'29; 167 N. Y. S. 641 
(191'1). 

81 See, for instance, Kemp fl. Sterling Engine Co., 230 A. D. 546; 245 
. N. Y. S. 660 (1930). 

80 Fischer fl. R. Hoe &- Co., 224 A. D. 335; 230 N. Y. S. '155 (1928). 

81 Carr tI. Donner Steel Co., 20'1 A. D. 3; 201 N. Y. S. 604 (1923). 
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awards where anxiety over the injury caused tuberculosis •• 
and insanity," but in the case of suicide from insanity cited 
above, the court suggested that an award would have been 
denied if the suicide had resulted from despondency rather 
than from insanity. Whether a valid distinction may be 
drawn between suicide caused by worry and tuberculosis 
caused in the same way, or between suicide caused by insanity 
and suicide caused by despondency, is a question for philo
sophers; if the courts plan to add their efforts on the subject 
to those of the Industrial Board, little is likely to be gained 
except confusion. 

The courts talk little in these cases about the distinction 
between fact and law. They make the general statement that 
the effect of an injury is a question of fact on which the 
decision of the Board is conclusive, .. and they then proceed 
to hold that in the particular cases before them the evidence 
is not sufficient to show that the injury caused the disability !IS 

or stirred up the disease.·· The statute makes the Board's 
decision final as to questions of fact, but this is a dubious 
finality if the courts can re-open the questions to consider the 
evidence on which they are based. 

This discussion of the assumption of power by the courts 
may be closed with a few miscellaneous examples. The 
courts admit, with sweeping gestures of self-abnegation, that 
the question of what persons are" dependent upon" a wage-

I. Whil, •• Lodg" 36 St. Dept. Rep. 549 (J927). 
II Rot"-U •• Shipk, COfIStf"llCtiOfl &- SNpply Co., 244 N. Y. SsS; 

ISS N. E. 8g6 (J927) • 

.. 1_ ..... NordntIIoli CorP .. 193 A. D. J; J83 N. Y. S. 83 (J92O). 
Hoi"." •. C_wrtipow Steel CO .. J86 A. D. 64s; J74 N. Y. 5.772 (J9J9). 
YIMIkr,lk, •• YDIIIIg, 204 A. D. 846; Jm N. Y. 5.9 (J922) . 

•• Brad, •• HolbroDit. CGbot &- RolliruCorP .. Jag A. D. 405; 178 N. Y. 
S. S04 (19J9). 

"Manley •• .A.rlistit Metal &- Roofing Co .. 209 A. D. 770; 20S N. Y. 
S. 687 (1924). 
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earner for the purpose of receiving death-benefits is one of 
fact on which the finding of the Industrial Board is final,'" 
and the Board, of course, necessarily makes findings covering 
the point.·8 Yet we are faced with a long list of cases where 
awards were reversed because the findings of dependency 
seemed to the court to be not " sustained by the evidence" •• 
or the evidence in their judgment appeared to be "insuffi
cient.10o Again, awards have been reversed where the Board 
pecided to figure the award solely on the basis of actual wages 
earned 101 and they have ruled that the claimant's disability 
rather than slackness of employment must be used as the 
basis of any finding of fact as to reduced earning ability. lOll 

Judicial edicts have been handed down in certain Cases requir
ing that a certain one of the various measuring-sticks for 
awards provided by the statute shall be used in particular 
cases. loa In cases of compensation for disfigurement, the 
courts say that the matter is to be decided " as the commis
sion deems proper and equitable" 11K and then proceed to 
introduce their own ideas of propriety and equity under the 
pretext of passing on the sufficiency of evidence to sustain 
the award.106 The question of the claimant's reasonableness 
or unreasonableness in refusing medical treatment, although 

81 BylOUJ fl. St. Regis Paper Co., 179 A. D. 555; 166 N. Y. S. 874 (1917). 

88 See Bogold fl. Bogold Bros., 35 Sl Dept. Rep. 62~ (1926). 

DtSigalow fl. Petlsel, 218 A. D. 306; 218 N. Y. S. 85 (1926). 

100 Latltli fl. AtflStertiam Bldg. Co., 217 A. D. 278; 216 N. Y. S. 763 
(1926). 

101 Ber'tlOUJski fl. AlIChor Witldow Cll'afling Co., 221 A. D. ISS; 223 
N. Y. S. 73 (1927). 

loa lordatl fl. Decorative Co., 230 N. Y. 522; 130 N. E. 634 (1921). 

108 Belliamo fl. Marlitl-Rockwell Corp., 215 A. D. 845; 213 N. Y. S. 85 
(1!)26). 

106 Erickson fl. Preuss, 223 N. Y. 365; II9 N. E. 555 (1918). 

101 Fost,.,r fl. Morawits, 215 A. D. 176; 213 N. Y. S. 202 (1926). 
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it looks like a- question of drawing inferences from facts, is 
brought within the judicial realm by the courts.1

" 

ConcltUio" 

A summary of the material which has been discussed in 
this section is better left unattempted. We set out to see 
what the cases showed as to judicial review and interference 
in order to gather material which might be useful in con
nection with the work of a prospective Automobile Compen
sation Board. We have talked almost entirely in terms of 
workmen's compensation but the problems considered have 
been those whose counterparts would be present to cause 
mischief in the motor vehicle domain. Enough instances 
of judicial self~trol and the Jack of it have been presented 
to show an attitude on the part of the judges and the trend 
of their decisions. • 

There is, of course, DO unanimity of opinion as to what 
is the desirable relationship between courts and administra
tive bodies. A strong argument might be made that all the 
instances of judicial regulation discussed in this chapter are 
valid both in the particular cases where they appeared and as 
an expression of a policy of widely-cxtended judicial control 
Such arguments are likely to lean heavily on the danger that 
.. autocracy" or .. bureaucracy" will arise if administrative 
bodies are allowed great freedom. 

On the other hand, it can be suggested that many of the 
problems which appear in the work of the compensation 
officers would be rendered much simpler if they were placed 
for final determination in the hands of those officers. In 
ptost instances, there is as much reason for defining these
issues as matters of fact as there is for calling them questions 
of law. As we have seen, it is possible for the courts to 
make almost any question one of law by definition. Ques-

1" PIIlltnti .. B. JI. T. Cor/., ZIS A. D. 634: 214 N. Y. S.4JO (1926). 
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tions of 'fact necessarily involve the drawing of certain 
inferences, and there is good reason to hold that questions 
of causation, amount of earning power and the status of 
dependency involve inferences of fact rather than those of 
law. A group which deals constantly with these problems 
should be best fitted to determine them easily and correctly. 
The practice of allowing two bodies'to pass on them in 
succession necessarily brings complications. The court must 
try to generalise on a matter where every case is different in 
order to set some standard for the board to follow. The 
Board in tum must tie itself to precedent and curtail its 
efficiency in an attempt to agree in advance with the decision 
of the court in the case at hand. The result is likely to be 
a flood of cases to the courts for review of the question of 
causation, an enlargement of the mass of precedents on the 
subject, a harassed Board attempting to follow those pre
cedents, and a claimant as badly off, in this regard, as though 
the common law had never been displaced. The Board 
should be designed, if possible, to provide an improvement 
over the common law, not to serve as a common law court 
under a new name. 

The next chapter will discuss further the desirable relation
ship to be established between courts and administrative 
bo~ies. This chapter has tried to present a picture of what 
legal effects can be expected from automobile compensation, 
because neither the statute nor the courts will be likely to 
change greatly the system of judicial control which exists 
under the Workmen's Compensation Law. If the picture is 
pleasing, resistance to the plan should decrease. If it is 
unpleasant, the plan as a whole is not necessarily to be con, 
demned, but its protagonists will have had their warning of 
the realities which must be faced. 
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3. RULE AND PJlECEDENT WITmN THE COMMISSION 

Up to this point, the rules and precedents which have been 
under discussion have been those originating in the judicial 
department or under its influence. Another angle of the 
problem which deserves mention is the possibility that the 
Automobile Compensation Board might grow into a virtual 
court, with reports, rules and precedents not forced on it 
by judges, but of its own making. A drift of this sort seems 
to have occurred in the history of almost every body wielding 
judicial power; flexibility at first, crystallizing later into 
precedent and formality. The classic example of this is the 
English system of equity justice which began as a means of 
granting relief to parties whose claims fell outside of common 
law rules but which grew in time to be bound by a body of 
rules as complex and as difficult to change as any other part 
of the law. 

Many writers have attempted explanations of this tend
ency. Jerome Frank in a recent work attributed it to psy
chology, a great judicial .. Father Complex" with an insati
able craving for the peace that comes with certainty.l'" 
Without delving into fundamentals, it is obvious that the 
exigency of practical problems offers a partial explanation. 
Judges who are faced with crowded calendars find it im
possible to reason out de fWfIO all the rules in all the cases. 
Such a practice would be as unnecessary as it would be 
burdensome. If many cases present the same problems of 
proof, evidence or causation, a uniform rule, developed in
telligently, win work as justly in later cases as it did in the 
particular action in which it was established. In addition to 
,dieving the burden upon judges it gives to the parties an 
opportunity to know in advance how their affairs wiD be 
handled and how they must condq,ct themselves if they expect 
to win their cases. 

I"'Frank, 1...'- 1111 Modnw MiIIIl (1930). 
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The danger is that the rule-making process will be carried 
to an extreme. Exaggeration and over-generalization can 
result in the establishment of rules to cover matters that nec
essarily vary from case to case, and it is easy to extend rules 
to situations outside their legitimate scope. One principal ad
vantage of administrative bodies is supposed to be their flexi
bility and it can be said that in general they retain this much 
more successfully than do inferior courts. It may be that 
this is because most administrative organizations do not have 
functions which are primarily judicial; they grant licenses or 
inspect buildings and are dealing with one set of individuals 
in each case rather than acting as referees in disputes between 
two sets of opposing interests. The adversary nature of 
compensation cases may well encourage rul~making because 
it increases the complexity of trials and because it adds to the 
heat with which the officer's rulings are debated. 

It is most difficult to predict whether the judicial nature 
of compensation work will make of the Board a formal, rul~ 
controlled lower court. It should be noticed that there is a 
tendency (perhaps more in declaration than in accomplish
ment) to increase discretion and reduce formality in the 
lower courts. It seems important also that the Industrial 
Board almost never cites a former Industrial Board ruling in 
deciding an issue. Conformance to the decisions of the 
Appellate Division and the Court of Appeals is necessary, of 
course, and it is essential that the Board and the referees 
make certain rules of eVidence and procedure as they have 
done. But when it comes to setting up a body of precedent 
based on rulings not made by the courts but by the BOard, 
we find no conclusive evidence pointing to a drift in that 
direction. 

At least one authority in the field has stated that the tend
ency to replace discretion by rule in the administrative field is 
real and powerful. This is Professor Ernst Freund, who says 
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that administrative bodies in dealing with questions of law 
adhere to the doctrine of stare decisi.t lOB and that when hand
ling questions of fact" the desire to standardize the exercise 
of discretionary power is as strong as it is in the administra
tion of justice." 1" It has been pointed out by another 
writer that the Board of Arbitration set up in the Chicago 
clothing industry has developed a " substantial body of case 
law." While a private Board of Arbitration faces a very 
different situation from a Compensation Board, the decisions 
of both are .. carefully reasoned, judicial in quality and re
duced to writing." uo The evidence in this instance, 
strengthened by Professor Sayre's statement that" precedent 
must almost necessarily come to playa large part in the mak
ing of these decisions," unquestionably must bear weight in 
our study. 

The entire point may not prove much for our purposes. 
Inferior courts outside of New York seldom cite lower court 
decisions as authority for their acts; in fact it is unusual to 
find lower courts which render formal opinions. This ab
sence of intramural precedent does not prevent these courts 
from being formal and technical on the basis of .. Rules of 
Court" and the decisions of appellate tribunals. Thus the 
absence of a body of precedent based on the opinions of the 
Industrial Board does not in itself clear the compensation 
plan of the threat" of technicality but it is a hopeful sign in 
showing that at least the Board is not likely to out-do the 
courts by drawing rules from its own opinions as well as 
developing formality in the usual judicial way. It shows 
that the evidence from the Chicago Board of Arbitration 

lOB Freund. A .. IJlqlli,., into Administratifle Law and p,.actice, p. 42. 

I" Freund, Admi"istratiw PDWIf"' Wit' P''''DIII and p,.oterly, p. 102 
(1928). 

UOFranc:ia B. Sayre, Review of -The Clothing Workers of Chic:ago," 
36 H_,.d L. R. 234-
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discussed, above probably does not, apply; perhaps that 
Board felt the need of forging its own shackles because there 
was no method by which cases heard before it could go into 
the courts for rulings on appeal. The Automobile Compen
sation Commission does not seem likely to follow in its foot
steps. It seems more likely to approximate the action of the 
Industrial Board as that has been outlined in this chapter. 



CHAPTER VI 

THE PLACE OF THE PLAN IN AMERICAN 

ADMINISTRATIVE LAW 

FaoM the very beginning of our study it has been pointed 
out that the automobile compensation idea involves more than 
a change in the rules of liability and an innovation in the 
field of financial responsibility. At the heart of the plan is 
the idea of having an administrative board to handle motor 
vehicle cases and award compensation for injuries. The 
premise behind the scheme is that the courts have not 
shown the ability to handle this type of litigation satisfac
torily and that we may find more hope of relief in the develop
ment of new administrative machinery to deal with the prob
lem than in efforts to infuse more life and efficiency into the 
unresponsive judicial structure. This involves a distinction 
between law and administration which has rather been 
taken for granted up to this point and it requires assumptions 
as to the advantages of the administrative process which need 
substantial evidence to sustain them. Much of that evidence 
has been presented in the foregoing chapters. Negatively, 
the deficiencies of legal handling of automobile litigation have 
been indicated. Affirmatively, it has been suggested that 
there are important advantages of simplicity and efficiency 
which may be achieved. 

It would be possible to indicate the path which automobile 
compensation is likely to follow without going beyond the 
discussion which has already been presented. But to do this 
would be to close our eyes to the fact that. the path of com
pensation enters and follows the broad highway of Adminis-

201 
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trative Law; a highway which stretches back behind the Star 
Chamber and which is being built in these present days with 
startling rapidity. The advantages of a survey of that ad
ministrative law as a whole in revealing the significance of 
the compensation plan should be obvious. For instance, is it 
not relevant evidence in support of the scheme if we discover 
that the complications of modern society have produced a 
great number of administrative boards in many fields? 
Would it not be a timely warning if we should show that this 
administrative growth is bringing with it the evils of 
bureaucracy, or on the other hand would it not be useful if it 
could be shown that experience in other fields proves ground
less the fear of autocratic action by a compensation board? 
Would it not be important in evaluating the present growth 
of the plan to consider the possibility that a wholly separate 
body of administrative courts might arise to replace the exist
ing courts in that field, or that all fact-finding might some day 
be done by administrative bodies, with inferior courts becom
ing extinct? 

A further reason for looking beyond our particular prob
lem is to see whether we are justified at all in assuming that 
compensation falls within the field of administration so that 
it could be expected to reap whatever advantages are to be 
found there. Perhaps compensation boards do nothing 
which may be called " administrative; " they may be merely 
courts, given, another name in order that reforms may be 
accomplished~which seem too drastic to be done within the 
legal system~ This would be no reason for condemning the 
plan, of course, but it would warn us not to expect a com
pensation court to have too many of the advantages of an 
administrative board. At any rate, it is another indication 
of the value of studying the interaction of Compensation 
with the broader subject of Administration. 
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I. THE DEVELOPMENT OF ADMINISTRATIVE LAW 

The Nature of Administrative Law 

There is no necessity of formulating here a precise defini
tion of administrative law. Nevertheless, we can hardly 
proceed to discuss the subject unless we describe generally 
the nature of the field which is covered by that term. We 
really accomplish two purposes at once; we clarify our term
inology and we discover the outlines of the subject as a basis 
for our later discussion of it. 

It is well to use care in avoiding the source of confusion 
which is found in the similarity between our term " admin
istrative law" and the" droit administratif" of the con
tinental legal systems. In France and Germany the official 
actions of public officers are controlled by a system of courts 
strictly separate from the ordinary cour~ of justice. To the 
law developed for exclusive use in these courts the term 
.. droit administratif" is generally confined and Dicey's as
sertion that there had never been a system of administrative 
law in England 1 would appear to have been made with this 
connotation of the words in mind, for even in Dicey's day 
cases concerning public officers were appearing on the calen
dars of the regular English courts. This Continental use 
of the term is legitimate, but it precludes us from using it in 
the way which is now so common, in referring to the law of 
administrative officers applied by the ordinary courts. It 
seems preferable to use the French form to describe the 
foreign system and to give a broader meaning to the words 
as they appear in our language. 

In contrast to this definition which makes the term include 
nothing in our legal system, others include the entire executive 
department or even go beyond this to include practically every 
organ of the government. Professor Frank J. Goodnow, in 

1 Dicey, 1,.,,.odud;o,. 1o 1M Low 01 1M COMIilulio,., chap. xi. 
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writing a pioneer work in the field in 1893,1 described the 
work of the whole executive branch of the government as 
falling under the caption of "administration." Even 
farther to the left is the brilliant work of a more recent 
writer, A. A. Berle, Jr.,. who holds that administrative law 
includes all the law applicable to the transmission of the will 
of the state, from its source to the point of its application. 
In substantiating his view he quotes Dr. Rudolf Gneist 
to the same effect, that all activities of the government are 
part of one process of putting the popular will into action. 
He might well have quoted Sir Josiah Stamp's statement that 
even judicial work is merely a specialized form of general 
administration" which has acquired an air of detachment." 4 

This point of view is decidedly significant in keeping before 
us the fact that there is nothing sacred in any activity merely 
because it is labeled " judicial" or "administrative;" gov
ernment is essentially a single task and the pigeon-holes of 
terminology are a minor part of the picture. 

But" government" and " administration" do not need to 
be made synonymous. The former term does its work ade
uately and there are other uses to which the latter is more 
usually put. It will probably be found most satisfactory 
here to use" administration" to describe a certain part of the 
work of the executive· branch of government and " adminis
trative law" to include the law applicable there. It is easier 
to set aside this field than it is to mark its boundaries. All 
executive work is part of the process of "administering" law 
and no rule of thumb will apply to all the cases. Perhaps we 
can get no closer to a definition than Frankfurter does when 
he says, " Administrative law deals with the field of legal con-

2 Goodnow, ComPo,.ative Administ,.atiw Law (I893). 

• Berle, "The Expansion of American Administrative Law," 30 Haf"U(J,.d 
L. R. 430 (I916). 

• Quoted in Robson, Justice and Administ,.atiw Law, p. II (xgzS). 
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trol exercised by law-administering agencies other than courts 
and the field of control exercised by courts over such agen
cies."· The field which he has in mind may be narrower 
than the broad executive field which we mentioned above as 
being used by Goodnow, but his definition leaves some doubt 
as to what is a "law-administering agency" in a border-line 
case. 

We gain little assistance from definitions of administrative 
bodies which class them as being II primarily regulatory" 8 

or, as courts and lawyers often do, describe them as" acting 
in a quasi-legislative or quasi-judicial capacity." Judge 
Pound, now Chief Judge of the New York Court of Appeals, 
has elaborated on the latter idea by defining administrative 
law as " that branch of modern law under which the execu
tive department of government, acting in a quasi-legislative 
or quasi-judicial capacity, interferes with the conduct of the 
individual for the purpose of promoting the well-being of the 
community.'" These descriptions seem to beg the question 
because the very use of the term" quasi-judicial" instead of 
" judicial" assumes that it has already been decided that the 
body is not a judicial one but an administrative one. The 
same comment applies to the words "quasi-legislative." 
Both of these appellations are merely euphemisms; the 
courts under the influence of the dogma of separation of 
powers or obstacles of constitutionality use this convenient 
fiction. It was obliging of them to choose their terminology 
so that the disguise would be so transparent. 

Are there any bases upon which we can distinguish these 
" administrative" activities from others which we might 

• Felix Frankfurter, in a book review in 37 Harvard L. R. 638 (1923). 
• Thi. designation appears in Warren H. Pillsbury, "Administrative 

Tribunals," 36 Harvard L. R. 40S (1922). 

'Cuthbert W. Pound, in, Freund and Others, The Growth 0/ American 
Administratiw Law, p. III (1923). 
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wish to label" executive"? Is the mayor acting in an execu-
tive capacity when he prepares a budget and in an adminis
trative one when he refuses a license for a sidewalk meeting? 
Are budget functions, the conducting of investigations, the 
general supervision of departments, or the exercise of the 
appointing power, rightly classed as executive rather than 
administrative? 

It might be said that administration is the field in which 
the government deals directly with individuals, while the 
executive department is concerned with activities which do 
not affect, particularly and separately, the rights of any par
ticular citizen. This is at best a rough test, but it may have 
some validity when it is not applied with too much minute
ness. It is necessary to make some qualifications immedi
ately. For instance, much administrative activity is carried 
on through the making of general regulations which involve 
a class rather than any particular individuals. And various 
bodies are difficult to classify under this definition. For in
stance, it would make a police department an administrative 
body par excellence, whereas it is more usual to think of 
administrative law as excluding that particular unit and 
including only those " police power" functions exercised by 
other officers or bodies. Where would we list a railroad, 
owned and operated by the state? That is certainl)'l an 
activity with which many individuals would come in contact. 
But it is hardly an activity which would give rise to what we 
commonly consider to be administrative law. Would the 
Port of New York Authority be considered an administra
tive agency because its activities benefit so many citizens 
although that body has little individual contact with any of 
those citizens? 

These last questions suggest another test which might be 
superimposed upon the one above, after the fashion of the 
composite photograph, to help in eliminating the peculiarities 
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of both. We might classify the functions which adminis
trative bodies exercise, to show the particular field of activity 
which those bodies occupy. The following list may be 
representative: 

I. Activities which are concerned peculiarly with the sove
reign power of the state or which are undertaken by the state 
itself. Among these would be the disposal or leasing of gov
ernment lands, matters of passports, immigration, taxation, and 
the post office, and businesses actually operated by the state itself. 

2. The granting of privileges to carry on activities clothed 
with a public interest, which the government restricts and regu
lates for the common good. These include rights to operate 
railways and other public utilities, and rate regulation. Perhaps 
banking and insurance regulation fall within the field of "public 
interest." 

3. The granting of rights to carry on ordinary activities 
which the government controls for purposes of regulation and 
revenue. Here we find the government's extensive functions of 
granting licenses to carry on business and practise professions, 
building licenses, marriage licenses and the like. 

4. The power to make orders or restrictions not connected 
with a function of original licensing. Where a license is re
quired, it must be procured at the beginning, before the licensed 
activity can be undertaken, and regulations usually take the 
form of conditions precedent to the granting of the license. 
The power described here has its effect after the activity is in 
progress and consists of the power to stop it or to punish the 
doer if the commands of the administrative officer are not com
plied with. Examples of this function are factory inspection, 
building inspection and health regulation. 

S. Certain adjudicatory powers as to disputes between in
dividuals. Workmen's compensation laws are included here, 
where they stand almost alone. One other example is found 
in the remedial actions which may be brought before railway 
commissions by shippers against carriers for the recovery of 
excessive transportation charges. Automobile compensation 
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would come within this category, of course, upon its adoption. 
The entire class is a comparatively new one and it is included 
here only tentatively, pending our later consideration of its right 
to be considered an administrative field. 

This classification is presented with no pretension to final
ity. There. is no intention of suggesting that none of the 
functions mentioned may be exercised by an "executive" 
officer and it is possible that valid categories of administrative 
activity have been neglected. Our purpose is merely that of 
illustration, to assist in showing generally the nature of ad
ministrative law. 

Perhaps a third test might shed some additional light. 
This time the test will be a superficial one,-and perhaps it 
will be more effective for that reason. It deals with the work 
that confronts administrative officers and the methods by 
which they handle it. The first element is that administra
tive boards are" bodies charged with the solution of a prob
lem demanding expert treatment." 8 The second element is 
that these experts must be allowed to exercise their judgment 
freely and effectively as the problem requires. One writer 
epitomizes both of these elements neatly when he says that 
the task of an administrative board is "the summary dis
position of rather technical or extremely complex matters." e 

Situations where special knowledge is required and where 
wide discretion is permitted to the specialist are the ones in , 
which administrative organs operate most legitimately. It is 
true that this ideal may not be attained, and a dog-catcher 
may be appointed health inspector or the board may be 
hedged about by limitations. Nevertheless the principle 
remains and it may prove useful as a criterion in determining 
the nature of the Automobile Compensation plan. 

8 A.A. Berle, in his article cited earlier in this chapter. 

e Anonymous note in 35 Harwrd L. R. 450 (1921). 
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This test may be particularly valuable to us in clarifying 
the distinction between courts and administrative bodies. Of 
course, the activities of these bodies overlap. Courts have 
certain administrative functions; they handle naturalization 
and adoption, they approve the administration of estates, they 
organize drainage districts, and in a few states they apply 
the workmen's compensation laws. In all cases they exercise 
considerable discretionary powers (whether they adm'it it or 
not) and judges find it necessary, or at least desirable, to be 
experts in a wide variety of fields; On the other hand, all 
administrative bodies find themselves adjudicating. When
ever a license is granted or a factory ordered to improve its 
safety measures, it is necessary to make a decision affecting 
the rights of individuals. Constitutional requirements 
usually make hearings necessary, the problem of establishing 
or avoiding precedents presents itself and it becomes difficult 
to find any certain method of separating the judicial function 
from the administrative one. 

Ordinarily it is true that courts hear disputes between in
dividuals concerning matters of private rights while admin
istrative bodies handle matters involving the state, in its per
missive or regulatory phase, on one side and individuals on 
the other. It is this idea which has led Professor Ernst 
Freund to say, II Judicial action presupposes some con
troversy or alleged wrong or delinquency, whereas adminis
trative action operates as an incident in the normal course of 
affairs." 10 This view, which coincides with the first two 
tests which were outlined above, casts doubts upon the legiti
macy of handling any compensation plan as an administrative 
problem. It makes it seem logical to entrust compensation 
to the courts, or at the most to set up a separate compensation 
court as a part of the judicial system. It puts the burden of 

10 III Freund aud Others, Tile G,.owth 01 AfMriclllf Atlminilt"lItiw 
Low, p. 17 (1923). 
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proof upon those who desire to disprove the argument that a 
compensation board will evolve into a compensation court in 
any event and that by being a fish out of water in the admin~ 
istrative realm it will cause friction and confusion while this 
evolution is taking place. 

It is on the basis of our third test, if on any ground, that 
the compensation idea may be shown to have a valid claim to 
a place in the field of administrative law. The plan involves 
a unified policy of insurance, liability and adjudication. The 
social problems with which it deals have exceptional features 
of their owp.; these features are what called attention to the 
need for special handling of the subject. The whole situation 
seems to lend itself to the activity of a board of specialists in 
that particular field; a board which shall have considerable 
discretion to conduct their work as their judgment directs. 
More extensive discussion of the point will be reserved for a 
later part of the chapter; it is sufficient here to indicate the 
ways in which compensation partakes of the administrative 
principle .. 

The Rise of Administrative Law 

" The distinctive development of our era is that the activi~ 
ties of the people are largely controlled by government 
bureaus in State and Nation .... The multiplication of ad~ 
ministrative bodies with large powers has raised anew for 
our law, after three centuries, the problem of executive jus~ 
tice .... A host of controversies as to private rights are no 
longer decided in the courts." 11 In this manner Olarles 
Evans Hughes, now Chief Justice of the Supreme Court of 
the United States, summarized a phenomenon which has 
sprung into significance within a startlingly short span of 
years. Administrative law plays an important role today 

11. Quoted in the preface to Frankfurter and Davison, Cases on Admin
istrative Law (1932). 



THE PLACE OF THE PLAN 211 

and the recent inundation of bureaus, boards and commis
sions, of licenses, orders, and certificates has been so over
whelming as to mark it as certainly more .than a passing 
phase. Workmen's Compensation boards have been swept 
into being as part of that flood and it is its possible advance 
into the field of automobile litigation with which we are 
dealing here. 

It is the sudden growth of administration, as much as the 
size which it has attained, that renders it impressive. Be
fore the turn of the century, administrative law had prac
tically no place in our jurisprudence. We have seen that 
Professor Goodnow used the terminology of administration 
as far back as 1893, but except for certain hints as to the 
growth of the modern movement, his work involved a dis
cussion of the more usual executive activity. In 1903, Bruce 
Wyman heralded the new movement with a book on the 
II Principles of Administrative Law" in which he showed 
that administrative adjudication " is new in countries where 
the common law system prevails." He said, " Indeed so new 
is the function of administration that no discussion of it is to 
be found in our law writers. It is still the doctrine that all 
controversies must be decided in the judicial courts .•.. In the 
face of such theories, the jurisdiction of the administration 
to determine its own controversies has been established to an 
extent not often appreciated." The novelty of the movement 
impressed Elihu Root thirteen years later when he said: " We 
are entering upon the creation of a body of administrative 
law quite different in its machinery, its remedies, and its 
necessary safeguards from the old methods of regulation by 
specific statutes enforced by the courts." 12 In 1923, Pro
fessor Felix Frankfurter recorded the general recognition of 
.. this illegitimate exotic" which had .. almost overnight over-

IS Root, • Public Se"ice by the Bar" in Addresses 011 CitizeKShi/lllld 
GotI'",ffltlll (1916). 
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whelmed'the profession" and which " is hardly yet given de 
jure recognition by the English-speaking bar." l' In 1928 
an English writer, William A. Robson, emphasized the 
present importance of the field by saying, " Administrative 
justice . . . can no longer be regarded as a foundling child 
to be avoided and pushed into the street at the first suitable 
opportunity~ It must be accepted as a recognized part of the 
law." a 

It would create a false impression to assume that merely 
because the modern form of administrative justice arose so 
surprisingly, compensation commissioners 'and licensing offi
cers had no forerunners before the close of the nineteenth 
century. It was the principle of .. executive justice" which 
was behind the rise of the Star Chamber, m9re correctly the 
Court of Star Chamber, and its ,fall in 1640 during the tem
porary eclipse of English royal power. In the early days of 
English justice, the judges were royal officers as well as court 
officials, and the equity courts were established by the chan
cellor who was at th.e time a sort of executive secretary in 
the King's household. Indeed, it is difficult to conceive of a 
system of government where executive officers would not be 
called upon to act in such away as to affect individual rights, 
and the more primitive the government, the less likelihood 
there is that its legislative and judicial branches will be sep
arated from the executive. 

But we can find closer parallels to the modern system than 
the general activities of the King's officers. Professor John 
Dickinson has collected a number of examples from English 
history of commissioners to collect excise taxes, commission
ers of sewers, mayors with the powers of quarantine, justices 
of the peace who regulated the rates of common carriers, and 
licensing provisions for physicians and dealers in liquor, 

18 Frankfurter, in the review cited earlier in this chapter. 
u Robson, op. cit., p. 324. 
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covering the period from the time of Henry the Eighth to the 
American Revolution. 11 The Ordinance of Laborers in 
I349,ie the Statute of Laborers in 1351/' and other legisla
tion of the same period 18 imposed wide restrictions on wages, 
employment and commodity prices and provided that" stew
ards, bailiffs and constables" should assist in administering 
their terms. Similar statutes appear in the sixteenth century, 
when labor was extensively regulated and justices of the 
peace, mayors and sheriffs were given broad powers to fix 
wages.1

• 

The problem of administration in these early centuries 
seems to have been bound up very closely with the question 
of executive power. The issue over the abolition of the Star 
Chamber was an important one in the struggle of the Stuart 
kings to maintain their supremacy. Robson points out that 
executive justice was greatest in the twelfth and sixteenth 
centuries in England when royal power was at its height. 
Professor Goodnow is authority for the statement that ad
ministrative courts arose as a separate institution in Germany 
as a check upon irresponsible executive power.20 One reason 
why administrative law developed so late in the United States 
may have been that English and colonial experience showed 
that a strong executive brought with it the danger of auto
cratic action and that the courts might be enlisted in the 
strengthening of tyrannical executive power. 

11 Dickinson, Admini.rtratiw Justice ond the Supremacy 0/ Low, p. S, 
II. 5 (1927). 

u23 Edward III (1349). 

1f2S Edward III (13So-l). 

11 See particularly, 34 Edward III (1360) and 37 Edward III (1363). 

11 See 2 and 3 Edward VI, c. IS (ls48); S Elizabeth, c. 4 (IS62); 
7 George I, Stat. I, c. 13 (1720). These statutes are to be fOlDld in 
Sayre, CUeI 0" Lobor Low (1923). 

10 Goodnow, op. cit., vol. ii, bk. vi, th. vii. 
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It seems inaccurate to lay too much stress upon a long 
development of executive justice as the foundation upon 
which our modern Compensation structure is erected. It is 
valuable, of course, to show that the idea of handling social 
problems through machinery within the ·executive branch of 
the government is neither unnatural nor revolutionary. The 
commissioners in the time of Henry the Eighth were engaged 
in solving social problems, and the Statute of Laborers grew 
out of a crisis, the Black Death of 1348 to 1351, that loomed 
even larger in the eyes of the public than the scourge of auto
mobile accidents in our own day. It is significant that 
methods similar to our modern administrative procedure 
seemed naturally fitted to solve these problems. But these 
instances ha~dly seem worthy of being considered the fore
runners of the present system of specialized administrative 
agencies, separated from the judicial and legislative branches 
of the government and· controlled by the courts under rules 
of " due process." 

In curtailing the prestige which modern administrative law 
gains from historical precc:dent, we may in truth be rendering 
it a service by weakening some of the traditional phobias 
which infuse its opponents. In the days of strong royal 
power, it was legitimate to fear that executive bodies might 
become instruments of tyranny. In the early days of experi
mentation with democracy, it seemed wise to provide the safe
guards which came with strict separation of powers. Fac
tors like this created the traditions of judicial independence, 
the supremacy of the common law and the danger of execu
tive activity. Modern days have their problems, but they 
are modern ones. 1£ the growth of administrative .law is 
considered a mo~ern way of solving a modern problem and if 
we have moved away somewhat from the governmental con
ditions of earlier days, we can feel justified in making some 
innovations in the way of increasing executive power. 
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The origin of administrative law as we know it today can 

be given no definite date. Laski puts its introduction as late 
as 1905, when United States fl. /u Toy 21 was decided. 
Dean Roscoe Pound divides American history into three 
periods: the ascendency of the legislatures from 1787 to 
1861, control by the courts beginning at the latter date, and 
the rise of administrative law starting around 1880.12 In 
the federal government, questions of the relation between the 
courts, executive officers and the public arose at least as early 
as the case of Decatur fl. Paulding I. in 1840 and even there 
the Supreme Court assumed the attitude that the problems 
involved had already been handled in a line of previous deci
sions. The subject attained i~ first national importance with 
the enactment of the Interstate Commerce Act in 1887, and 
it is probably safe to fix the last half-century as the most 
flourishing period of its development. 

To enumerate all the reasons behind this development 
would be to list the reasons for the development of modern 
society. The direct cause is to be found in the complexity 
and technicality of social and ~nomic conditions which 
make it impossible to carry II rugged individualism" very 
far in spite of the illusion that it still exists. One important 
underlying cause is the tremendous industrialization of the 
country, which has made factory inspection laws, regulations 
for the protection of workmen and workmen's compensation 
statutes essential A second cause accompanying the first is 
urbanization, which has given impetus to health inspection, 
building laws and the extensive activity in the field of 
licensing, as well as contributing to the traffic problem which 
is at the root of the automobile compensation plan. A third 

.1 1911 U. s. ~S3 (1905). 
n Pound, .. The Administrative A.pplication of Legal Standards," 

44 A",". Bar A""". ReI. 445 (1919) • 
•• 14 Pet. (U. S.) 497 (1840). 
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factor, the increasing complexity of business and finance, has 
given rise to the control of corporations, and particularly to 
the control of banking and insurance companies. 

A necessary result of this development has been a weaken
ing of the philosophy of laissez faire and individualism which 
was dominant in the more primitive environment which 
existed in the years following the Industrial Revolution. 
Forces have become too powerful and their ramifications too 
extensive for complete freedom. Individualism has not pro
vided satisfactory conditions of labor, housing and health. 
}Iarold J. Laski phrases it well when he says, "The most 
striking change in the political organization of the last half
century is the striking rapidity with which, by the sheer pres
sure ()f events, the state has been driven to assume a positive 
character. We talk less and less in the restrained terms of 
nineteenth-century individualism. The absence of govern
mental interference has ceased to seem the ultimate ideal. 
There is everywhere almost anxiety for the extension of gov
ernmental functions." 24 Sodal con~iderations have replaced 
individualism not because of any. coincidence but be~ause 
conditions dictate them. As Judge Pound of the New York 
Court of Appeals puts it, people "desire to regulate their 
affairs with more regard for their daily needs than for the 
generalities of the Bill of Rights." 25 

Separation of Powers and the Supremacy of Law 

Certain doctrines, deeply rooted in English and American 
thought, opposed from the beginning the development of ad
ministrative machinery. Perhaps it is wrong to ascribe 
much force to philosophical dogmas. The principles of 
laissez faire may have grown up after the fact to explain a 

2' Laski, "The Growth of Administrative Law in America," 31 Haruard 
L. R. 644 (1916). 

2& Pound, "The Judicial Power," 3S Harvard L. R. 787 (1921). 
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type of government (or the lack of it) which was brought 
about by economic conditions rather than by the beliefs of 
philosophers. Similarly, the principles of the Separation of 
Powers and the Supremacy of Law may have been more 
explanatory .than dynamic. Nevertheless, these two doc
trines mingled with the stream of the common law and 
became crystallized in constitutions so that they exercised, 
perhaps principally after the period for which they were 
produced, a great restrictive effect upon the development of 
administrative law. 

The paternity of the doctrine of the separation of powers 
is usually attributed to Montesquieu, who made much of the 
distinction between the legislative, executive and judicial 
branches of government.28 These three included among 
them every .phase of governmental activity and they were to 
be co-ordinate, exclusive and self-contained, each in its own 
sphere. The practical limitations of the theory should have 
been obvious from the beginning. Professor Goodnow 
points out that at the time when Montesquieu wrote, England 
(abQut which he wrote) was the only country with anything 
approaching a separation of the executive and judicial fields. IT 

It is impossible to point to any governments where .three 
water-tight compartments of this nature have been main
tained without some infiltration. Nevertheless, the principle 
was popularly accepted, particularly in America at the time 
of the framing of our Constitution. One of the authors of 
the .. Federalist Papers" called Montesquieu an .. oracle" 
and declared, .. The accumulation of all powers, legislative, 
executive, and judiciary in the same hands . . . may justly 
be pronounced the very definition of tyranny." Thirty
seven of our state constitutions adopt the doctrine in express 

Ie Montesquieu, L'EII"I tUI Lois, ble. xi, th. "i. 
IT Goodnow, TM Principlt8 of 1M Administrative Law of 'M United 

$14"1, p. 24 (1905). 
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language: The preamble to the constitution of Massachu
setts, for instance, enumerates the three departments and 
provides that these shall be kept separate and co-ordinate 
" to the end that this shall be a government of laws and not 
of men." 

The manner in which the doctrine may be used to limit 
the growth of administrative la~ is apparent. An adminis
trative body is an instrument of the executive department and 
thus to vest legislative or judicial duties in it is a violation of 
the theory of the separation of powers. Therefore an ad
ministrative board may not make regulations except to carry 
out general rules already determined by statute. The courts 
at first hesitated to let boards fix railway rates on the ground 
that this is a legislative function. Boards may not be given 
exclusive power of decision over questions of law in a 
manner that prevents court review, because this would in
volve an exercise of the judicial· function. 

Perhaps the greatest confusion arises from the manner in 
which the courts bow to the inevitable and allow administra
tive bodies to exercise legislative or judicial powers by call
ing them "quasi-legislative" or "quasi-judicial." Thus 
rate-making has become" quasi-legislative" and workmen's 
compensation boards function in a " quasi-judicial" capacity. 
This fiction, transparent as it is, must be held responsible 
for causing conflict and uncertainty in the decisions that is 
hardly surpassed in any other field. 1£ the courts had openly 
abandoned the principle of separation of powers in favor of 
the rule that administrative bodies could be given any powers 
consistent with due process of law, they would at least be 
limiting themselves to a single test and applying it frankly. 
As it is, due process is involved, because it is under that clause 
that the separation of powers is read into the federal constitu
tion. But in addition to this, the court is influenced by its 
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feeling about the terms .. legislative" and .. judicial " and by 
the necessity of establishing boundaries betw~en the three 
branches of government whether due process of law requires 
this or not. The result is chaos which burdens the courts 
as much as it restricts the efficiency of administrative activity. 

Homage is still paid to the principle. ANew York State 
Constitutional Convention said in 1922, "Extensive legis
lative, executive and judicial powers are being vested and 
combined in administrative bodies in distinct and reckless 
disregard of the sound principle of the separation of govern
mental powers which was deemed so essential to the true pro
tection of individual rights by the wise founders of our re
publican form of state governments." 28 Sir John Marriott 
has arisen as a recent proponent of the doctrine in England.29 

The courts are as prolific as ever in producing their fictions 
about the" quasi" powers of administrative bodies. On the 
other hand, Judge Pound declares that this principle "like all 
other great and sound principles, calls for a practical test 
occasionally so that we may see what it is and what is left of 
it." He says, "Convenience and practical considerations 
have an erosive effect upon· dogma and theory." 80 Robson 
repudiates the idea utterly, calling it .. that antique and 
rickety chariot known as the Separation of Powers, so long 
the favourite vehicle of writers on political science and con
stitutional law for the conveyance of fallacious ideas." 81 

The second principle which has had a confining effect upon 
the rise of administrative law is that of -the" Rule of Law" 
or the .. Supremacy of Law." It is a doctrine which is 
supposed to be deeply ingrained in the English common law 
and an Englishman, Dicey, is perhaps its outstanding apolo-

.8 Quoted by Judge Pound, 3S Harvard L. R. 787 (1921) . 

•• See Marriott, The Mechanism of lhe Modem Stale. 
10 Pound, 01. cil. 
11 Robson, 01. cil., p. 12. 
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gist.82 Under his interpretation there are two points in
volved in it; no man is above the law, and justice shall be 
meted out only by· the regular common-law courts. Th~ 
value of such a principle is obvious in gaining control over a 
refractory king, and it was probably developed along with 
the various' theories of "natural rights" as a safeguard 
against executive excesses. 

Its applicability to administrative law is clear. For one 
thing, it would prevent the evolution of any separate system 
of administrative cour·ts such as those which grew up in 
France to keep the courts from gaining too great a measure 
of control over the executive. It prevents an administrative 
officer from having the final power· of decision over any 
matter because it makes him personally liable in court for his 
administrative acts and makes the court the final arbiter as to 
the validity of those acts. 

The influence of the doctrine is much less tangible than 
that of the separation of powers, but it should not be under
estimated. Courts seldom make express references to it, 
but it is easy to feel the force of the idea that the judicial 
department has a peculiar potency, a magic inerrancy. One 
feels himself drifting irresistibly into the assumption that the 
courts really deserve to have the last word, without giving 
any scrutiny to that assumption. In discussing the auto
mobile compensation scheme, we may satisfy this urge and 
avoid violating the doctrine by allowing liberal review by the 
courts. But our conclusions will be more complete if we 
see whether the courts deserve any place whatsoever in deal
ing with compensation and what relevancy the Rule of Law 
possesses, matters which will be considered later in the 
chapter. 

It is as part of this great body of administrative law that 

82!Dicey, Introduction to the Study of the Law of the Constitution, 
cbs. 4. 12, 13. 
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automobile compensation presents itself. The effect of com
plex modern life can be seen in the automobile traffic problem 
and in the social hardships which result from automobile in
juries, particularly injuries to workers or to members of 
families with little l!Conomic surplus from which to pay 
medical bills. Whether these are problems which require 
If summary disposition," "expert" handling and "discretion" 
wiD do much to decide whether. it is legitimate to remove 
them from the courts and attempt an administrative solution. 
The question as to the present-day validity of the doctrines 
of separation of powers and the supremacy of law is import
ant in deciding upon the validity of compensation plans, since 
these plans necessarily do some violence to those theories. 
And whether or not we approve of the doctrines, the extent 
to which compensation violates them is an important factor 
in the attitude of the courts toward the plan, because the 
courts accept both of the doctrines with a trusting solemnity. 
AU of these considerations may throw light on the question 
as to whether the practical advantages which are claimed for 
the compensation idea would materialize if the plan were put 
into operation. Our first task is to decide whether the field 
is essentially administrative or judicial. The second is an 
extension of the first; to come to general conclusions as to 
how the plan fits into the administrative scheme and into the 
administrative and social order of the future. 

2. COMPENSATION; ADMINISTRATION OR ADJUDICATION? 

The advocates of the compensation plan emphasize the ad
vantages which. according to them, are bound to flow from 
transferring a subject from the courts to the field of admin
istrative law. But if the subject remains wholly a judicial 
one, it is difficult to see why it will be of much advantage to 
give it a new name and to caU its officials commissioners in
stead of judges. Compensation work seems more judicial in 
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its nature than almost any other subject which purports to be 
part of the field of administration. It is one of the very 
few parts of this field which deal with cases involving two 
sets of parties rather than handling situations where the gov
ernment on the one hand is dealing with certain individuals 
on the other. Is there any reason for calling it" administra
tion " or giving it to the administrative part of the govern
ment to handle? 

The first premise which we may accept is that no matter 
how firmly we believe in the doctrine of the separation of 
powers, we must admit that all courts do administer and all 
administrative bodies do adjudicate. This point has been 
alluded to before. Judges administer the naturalization 
laws, they administer the estates of individuals (through 
attorneys, to be sure, but nevertheless under court super
vision), and they sit upon Judicial Councils which are pre
eminently administrative (or executive) bodies. All admin
istrative boards, on the other hand, determine to some extent 
the rights of individuals even if they usually do not act as 
referees in disputes between plaintiffs and defendants. In 
most instances a hearing must be granted. Evidence is 
taken. Precedents are built up in the very uniformity of a 
board's decisions. An attitude which is " judicial" in its 
impartiality and logic is required, or the holding of the board 
will be reversed by the courts on the ground of " unreason
ableness " or lack of evidence. 

We shall be wise if we refrain from claiming that there is 
any very fundamental distinction between administration and 
adjudication. If we examine a list of the characteristics 
which judges are supposed to possess to a peculiar degree, or 
if we list the elements which make up the judicial process, we 
find that the result is surprisingly applicable to administra
tive bodies, and the reverse is fully as true. A rough classi
fication of the features of the judicial department along the 
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lines suggested by Pillsbury in his article already cited might 
be made in the following manner: 

I. It bas the power to determine private rights either in rela
tion to other private rights or to the state. 

2. It bas the power to make binding decisions, involving the 
final determination of matters of fact and law. 

3. It acts through a type of procedure with certain essential 
features. For one thing, it acts almost always through a case 
or controversy, usually of an "adversary" nature. It seldom 
acts on its own initiative. Second, it acts with a certain logic 
and uniformity and makes use of the principle of "stare de
cisis." Third, it makes use of a procedure involving a certain 
amount of formality and certain safeguards. 

The first of these criteria applies to administrative bodies 
as accurately as it does to judicial ones. It might be possible 
to draw a distinction between the nature of the private rights 
dealt with in the two fields, but this would be splitting 
hairs. In either case it is the paramount power of the state 
which is determining these rights in the interest, supposedly, 
of the general welfare. The second test does not apply to 
administrative bodies under out" particular system of juris
prudence, since decisions of administrative bodies are binding 
only after they have survived the scrutiny of the courts as to 
matters of jurisdiction, hearing, evidence and the like. But 
there seems to be no inherent reason why administrative 
agencies should not make final determinations, even where 
these involve questions of law; the matter is one of prefer
ence, based on history and judgment. As to the third crit
erion, administrative bodies do act upon their own initiative in 
some instances, and they act through claims, petitions or com
plaints more often than through controversies between two 
parties. Logic and uniformity playa part in administrative 
determinations but these are more malleable and less ponder
ous than they are in the judicial process. The principle of 
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stare decisis and the use of formalities are usually little in 
evidence, but it is difficult to say that this distinction marks 
any very fundamental difference between the two systems. 

The outstanding features of administrative bodies and 
their differences from judicial bodies might be summarized 
in this manner: 

I. They have the power to determine private rights,usually 
in relation to the state and according to certain general ends 
prescribed by legislation, The courts differ somewhat from 
them at 'this point; the judicial duty is to administer statutes 
which are usually definite, rather than to apply standards of 
" reasonable" health or to fix .. reasonable" rates. 

2. Their action is usually preventive rather than remedial. 
There are exceptions to this rule. There are cases (especially 
that of Compensation) where administrative bodies act remedi
ally. On the other hand, the courts of equity often act to prevent 
threatened injury. 

3. They have power to make decisions which are binding and 
enforceable in particular cases, unless the coutts exercise their 
power of review. They may make regulations which apply to 
future cases, something which a court does only through its 
tendency to follow precedent. They may take the initiative in 
acting upon a subject, whereas courts seldom do so. 

4. Their action usually involves one set of parties only, rather 
than involving disputes between two sets of litigants. 

5. They exercise broad discretionary powers in deciding 
cases, on the theory that the field requires expert knowledge. 
Judges and juries are expected to know nothing about the details 
of the subjects that come before them. 

6.. They develop and apply policies .based on their discretion 
and their special knowledge of the field. Judicial action is sup
posed to concern itself only with the case at bar and to emphasize 
justice rather than the manipUlation of policy for the future. 

7. Their decisions are final on questions of fact but not on 
questions of law. Matters of law are considered to be within 
the province of the judicial department only. 
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Perhaps the best conclusion on the matter is that suggested 
by Robson, who says that while administration and justice 
do overlap, the work of the former should be in a field .. be
yond the frontiers of the existing body of law." The pecu
liar efficacy of administrative action lies in the handling of 
matters where the adjudication of the rights of parties is a 
subordinate element. The important considerations should 
be whether the field benefits from the use of discretion in the 
hands of specialists and whether it is desirable to seek speedy 
action in the individual case, adequate regulations to cover 
future cases, or the development of a considered policy to 
apply to both. Negatively, administrative action distinctly 
does not apply where predictability and logic are more impor
tant than practical considerations, where individual interests 
are more vitally involved than social ones, where legal points 
are more important than factual ones and where the contro
versy between the parties is more significant than questions 
of policy. The fields of real property, of contracts, of nego
tiable instruments and of other subjects in the commercial 
and financial world readily appear as illustrations of subjects 
which should remain within the judicial realm. 

At first glance, the field covered by the automobile com
pensation scheme appears to be essentially judicial in its 
nature rather than administrative. The cases handled there 
do not involve preventive activities. No attempt is made to 
deal with the automobile accident problem until an accident 
has occurred and damages for injuries must be assessed. 
Matters come before the board in a two-party form, with the 
injured party as plaintiff and the motor vehicle owner and 
the insurance company as defendants. The questions of fact 
involved, dealing with the occurrence of the accident and the 
extent of harm done by it, seem to require no more expertness 
in their disposal than the same questions in the other classes 
of negligence cases which have aways been handled by the 
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courts and which will remain there. The suspicion arises 
that the only reason for disposing of these cases adminis
tratively is that it is easier to break away from traditional 
technicalities of evidence and procedure by setting up a court 
wholly outside of the legal system. 

If we adopt this view, however, we must find some expla
nation for the almost unanimous movement toward adminis
trative action in the field of workmen's compensation and for 
the generally satisfactory results of that movement. And it 
would seem that the support which the automobile com
pensation plan has already received must be based on reasons 
which are more substantial than a mere choice of expedients 
to accomplish a reform of purely legal procedure. 

The answer seems to follow the lines which have already 
been discussed in our first chapter. There seem to be valid 
reasons for treating automobile cases, like the industrial acci
dent cases before them, separately from the rest of ~he body 
of negligence cases. The very mass of these cases suggests 
the need for that summary action for which administrative 
bodies are better adapted than the courts. The problem of 
the nature and extent of disability, particularly in its relation 
to earning power, is one which specialists should be able to 
handle more justly and uniformly than juries drawn sepa
rately for each particular case. (If this point applies as well 
to all negligence cases, this is no argument against Compen
sation. The special difficulties involved in extending the 
compensation idea more widely in the field of tort litigation 
are obvious.) This matter of determining disability is one 
which would seem to welcome that discretion based on expert
ness which is claimed as a fundamental advantage of admin
istration. The fact that the actual adjudication is part of a 
widespread plan of financial responsibility, insurance, efficient 
disposal of cases and alleviation of economic distress points 
to the advantage of having a single body, adapted by its 
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nature to the determination of policy, to take charge of the 
subject. 

The courts make no objection to the assumption-by admin
istrative agencies of some powers of adjudication, even 
though they do attempt to save their time-honored dogmas 
by calling these" quasi-judicial." If we assume that there 
are valid reasons why automobile compensation lends itself 
to administrative control, the only questions to be raised in 
connection with its adjudicatory element are first, whether the 
courts will limit this element too strictly-more strictly than 
an inferior court would be limited-because the Board is 
administrative, and second, whether the appellate courts will 
treat the Board so much like an inferior court that it will 
lose the advantages of its distinctive character. 

In the case of workmen's compensation, the courts have 
hesitated to go so far as to say that the Industrial Board is a 
.. court." In one New York case, the Board was described 
as an .. inferior tribunal," but this was done not to give it 
judicial powers but merely as a basis for saying that its 
jurisdiction over a case could not be presumed. 88 The 
California courts have held that the action of an Indus
trial Accident Commission is .. judicial in its nature" 84 and 
that the Commission" is, in legal effect, a court." 85 On the 
other hand, the New York Court of Appeals has said that the 
Industrial Board is not a court where the .. niceties of code 
practice" must be applied.88 In another case, the Appellate 
Division described the duties of a referee in a way that 

II ChetlflfQ" 11. ChetlflfQrt, 203 A. D. 533; 196 N. Y. 5.820 (1922). 

"WISt,,.,. M"al SIIPply CD. 11. Pillsbu"y. 172 Cal. 407; 156 Pac. 491 
(1916) • 

.. Pac. CoGS' CtUVDlty CD. 11. Pillsbtwy. 171 Cal. 319; 153 Pac. 24 
(1915). 

"S_"i"g fl. Am. Krtif, Co., 226 N. Y. 199; 123 N. E. 82 (1919); 
All: 250 U. S. 596 (1919). 
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would apply to the judge of a trial court by saying, "Ref
erees sit in a quasi-judicial capacity to determine the facts 
and to interpret to some extent the law. During the hearing 
their minds should be open and their attitude impartial in 
order that substantial justice may be done between the con
tending parties." af 

The names which the courts call their administrative col
leagues are perhaps less important than the powers which 
they give them or withhold from them because of their atti
tude on the point. One requirement which is made in the 
case of almost every board whose determinations affect 
private rights is that due process of law in the form of ade
quate notice and an opportunity to be heard and to examine 
the evidence in the case, be granted.'a The English courts, 
less meticulous about questions of constitutionality, have 
greatly limited, to the extent that they follow the famous 
Arlidge case 811 the rights which an individual may claim 
as to a hearing. The American principle, applied with 
discrimination, seems a sound one. A requirement that the 
body must. grant the parties a fair hearing involves no 
question as to the right of an administrative tribunal to 
adjudicate. 

One power which is near the heart of judicial prestige 
has been granted to boards and commissions only with con
siderable reluctance. This is the power to punish for con
tempt. At first, the courts refused to part with any of this 
authority. Mr. Justice Feld, giving the opinion in a case in 
the federal Circuit Court in 1887/0 held that it could be 
exercised only in judicial proceedings. An early Kansas 

87 Pflug f). Roesch 0- Klinck, 229 A. D. 54; 240 N. Y. S. 740 (1930). 

88 Londoner f). Denver, 210 U. S. 373 (1907) ; Simon f). Craft. 182 U. S. 
427 (1900) i see also 28 HaroanJ L. R. 19B (1914). 

88 Local Gow. Bd. f). Arlidge (1915) A. C. 120. 

'0 In re Pac. Ry. Commission, 32 F. 241 (1887) (Crct. Ct., N. D. Cal.). 
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statute under which an administrative officer exercised ,the 
power was held unconstitutional.·1 But the practical neces
sities of giving boards sufficient power to conduct their work 
overcame obstacles of principle and state statutes began to 
grant this privilege without interference from the courts. In 
the federal field, a compromise resulted under which a com
mission could compel the attendance of witnesses and the 
production of papers by getting (almost automatically) a 
court order. If the witness continued recalcitrant, the court 
would punish for contempt.·· Certain limitations were 
judicially imposed upon this privilege, the principal one being 
that the evidence sought must have some relevance to an 
actual investigation before the commission,·· the .. fishing 
expeditions" of such agencies as the Federal Trade Com
mission being frowned upon. 

Another principle which is a useful one to test the extent 
to which com~issions have been treated like courts, is that 
of res adjudicata. The flexibility of administrative action 
is limited if a board must give its order once and for all, 
with no chance of modifying it later. Workmen's Compen
sation statutes usually contain a provision to free the com
pensation bodies from this restriction'under which the courts 
labor, by allowing awards to be modified at any time for 
sufficient reason." Section 123 of the New York statute 
is one of the more liberal of these. One California case says 
flatly that the doctrine of res adjudicata .. may not be in-

"I .. ", Hu"o,., sS Kan. 152; 48 Pac. 574 (1897). And see a note, 
II Contempt Proceedings before Administrative Bodies," 37 Haruard 
L. R. '14'1 (1923). 

"I. C. C. II. Brimso", 154 U. S. 447 (1893). See Lilienthal, "The 
Power to Compel Testimony," 39 Haruard L. R. 694 (1925) • 

.. See F. T. C. v. Baltimor, Graj" Co .. :aS4 F. 886 (1922). 

"See Jones, Digest of Work"""'. Compensatio" Law. (nth Ed), 
I :a6 (1929); and see .. Finality of Awards under Workmen'. Com
pensation Laws," 41 Yale L.l. 148 (1931). 
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voked " in a compensation proceeding, but a later case in the 
same jurisdiction retracts this on the ground that it would 
violate the principle of the "law of the case," 45 long a re
vered doctrine in the judicial field. 

One final point has to do with the attitude of the courts 
toward intetpretations of statutes by administrative bodies. 
This is not strictly germane to a consideration of these bodies 
as judicial ones, because neither an administrative agency nor 
a lower court may make a final determination on this partic
ular question. But it may be significant to discover that the 
courts have shown some willingness to sustain commission
ers on this point where possible. As early as 1827, the 
United States Supreme Court stated that the interpretation 
of a statute by administrative officers should be treated with 
" respect" 48 and the same polite language was used in later 
cases.47 The court made it clear that it was granting a favor 
rather than establishing a right by suggesting that the inter
pretation would have much greater force if it were a long
continued policy 48 and by reserving the power to upset an 
interpretation with which it disagreed.<l8 

These cases show that there is no unified attitude on the 
part of the courts as to whether they will allow or compel 
administrative bodies to join their ranks. Rulings differ 
from subject to subject, and· it is better that they should. 
It might be desirable to allow the power to punish for con
tempt to be extended freely, if some sort of review were pro
vided so that no one officer or group could act too autocratic-

6Ii Bartlett Hayward Co. 'U. Ind. Ace. Ctrt.m., 203 Cal. 522; 265 Pac. 195 
(1928); United Dredging Co. fI.Ind. Ace. Cmm.,208 Cal. 705; 2B4 Pac. 
922 (1930). . 

<18 Edwards fl. Darby, 12 Wheat. (U. S.) 206 at page 210 (182;). 

<11 Smythe fl. Fiske, 23 Wall. (U. S.) 374 at page 382 (1874). 
&8 u. S. 'U. PlI!Jh, 99 U. S. 265 (18;8). 
48 See U. S. fl. Dick.Jon, 15 Pet. (U. S.) 141 (1841). There is a help

ful note on the subject in 40 Harvard L. R. 469 (I~). 
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ally. The matter of res adjudicata could be settled on prac
tical grounds if the court analogy were not atlowed to in: 
terfere too far. On other matters it would seem desirable to 
treat boards, particularly compensation ones, not too much 
like inferior courts. As we saw in our discussion of evidence 
and procedure in the previous chapter, administrative in
formality, flexibility and discretion are strange subjects in 
the minds of the courts and it would be wetl to cultivate the 
idea that review of administrative action is to be undertaken 
with more hesitation than review of the action of an inferior 
court. 

3. COMPENSATION AND THE FUTURE OF 

ADMINISTRATIVE LAW 

Our discussion above was designed to place the automobile 
compensation idea in its proper setting in the fields, especi
ally the legal one, where it witt be operating. Since com
pensation is cast in an administrative form, it was important 
to show the significance of administration and to show that 
the elaboration of administrative forms has developed as a 
significant attempt to solve the very new but ever-growing 
problems which have arisen in recent years. It was impor
tant also to show why automobile compensation belonged 
in the administrative field rather than in the judicial one. 
Since the judicial element was necessarily so strong within 
it, it was important to see how the courts would regard it and 
what they might do to hinder or help it. 

It would give a feeling of satisfaction if, as a result of 
our analysis, we could conclude that automobile compensa
tion marked a new advance directly along a pathway which 
administrative law had been following for generations. It 
would even give a sense of accomplishment if we could decide 
that Compensation was taking a new turn which was out of 
harmony with the broader trend of events so that we could 
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brand it as visionary and temporary. The middle ground 
which seems to be indicated by the facts is inconclusive. But 
indications may be as accurate as conclusions, because they 
are less likely to be upset by some elusive factor which may 
remain hidden until the reform is under way and then arise 
to upset all predictions. 

The Plan as Social Legislation 

It has appeared already that the rise of administrative law 
involves the subordination of certain individual rights and 
liberties to extensive control for the benefit (ostensibly 
at least) of the public at large. So far, this government 
action, especially in the United States, has been applied from 
the outside in the -form of regulation. Control over the 
rates of public utilities is much more widespread than 
government ownership of these utilities, which is found 
largely within the municipal field. Government regulation 
of business through licensing and incorporation has not yet 
been followed by much government participation in commer
cial activities which we usually regard as private. It may 
be that administrative regulation is a preliminary step in the 
development of state socialism with extended government 
ownership and operation, or it may be that in the administra
tive expedient a way has been found by which private enter
prise and private rights may keep their place in the complex 
modem order. 

The automobile compensation plan is not adapted to serv
ing directly as an instrument in creating public property from 
private, even if administrative law in general is considered to 
be driving us in that direction. It might lead to a state in
surance monopoly, and it might be a step toward the handling 
of litigation by the state without the assistance of privately
hired lawyers. These are relatively minor parts of the 
scheme, however, and its major part, the actual control of 
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accident claims, is not adapted to leading a procession toward 
that end. 

In other ways, however, the compensation idea possesses 
the features which are usually associated with social legis
lation. Its effect is the same as that of a system of state 
accident insurance for automobile victims, since these victims 
receive compensation in case of any accident regardless 
of negligence. The plan in reality taxes a certain prop
erty-owning class for the benefit of another class which is 
composed largely of individuals of a lower economic status. 
It spreads losses among all motor owners through the use 
of insurance, and it causes these owners to bear a propor
tionate part of the accident burden year by year whether or 
not they, as individuals, are involved in accidents. 

This does not mean that none of the burden of automo
bile compensation will fall upon the pedestrian or upon the 
non-owning passenger in a motor vehicle. The subject of 
the shifting and incidence of taxation is troublesome at best 
and while this is not directly a field involving taxation, it is 
one where the same principles would apply, in a particularly 
elusive manner. It would seem impossible for the automo
bile owner to shift the burden wholly to the victims as a 
manufacturer may often shift a production-tax to the should
ers of the consumer. Whether the owners of commercial 
vehicles can transfer the insurance charges to their patrons in 

• the form of increased prices depends on matters of supply, 
demand and the theory of prices probably too baffling for any 
complete solution. It might be safe to say that over a long 
period of time there might be some shifting of the burden by 
the owners of commercial cars. The question as to whether 
the charges on non-commercial owners wiII ultimately come 
to rest on the poorer class from which the victims may be 
drawn (even this distinction is at best an assumption) can be 
answered only by theories as to the final resting-place of any 
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tax or charge. The whole matter is made even more un
certain by the fact that we can not estimate the amount of 
the new burden to the motor-owning class. Although 
damages for injuries will be paid oftener, they will be 
smaller in amount in many of the cases, and the total amount 
of insurance payments may conceivably be not much greater 
than the total amount of judgments, settlements, fees, and 
liability insurance premiums which are paid at the present 
time. 

Compensation and Administrative Activity 

We may be able to say that the compensation idea joins a 
modern tendency in its attempt to shift the great motor acci
dent burden from the class where it originally falls to another 
class which seems, from the fact that it at least can own 
automobiles, to be economically able to bear it. It is un
doubtedly desirable for us to realize, before the plan goes into 
effect, that it has implications of this nature which might 
become realities later. But they do not need to be given 
overwhelming emphasis, for two reasons: any conclusions 
about them are tentative at best, and they do not represent 
the reason why the plan is being advocated. The advan
tages which gain support for the plan have to do with more 
immediate considerations, notably those of more satisfactory 
methods of litigation, more complete financial responsibility 
and a better method of placing and estimating liability for 
injuries. 

The first and last of these considerations are the ones 
which cause the plan to join the modern swing to adminis
trative methods. We have discussed this tendency already 
and have studied the reasons why administrative handling of 
motor vehicle cases seems desirable. Administrative boards 
fill a place in many fields which statutes and courts can not 
adequately occupy. At the center of their potency is the 
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matter of discretion; they are expected to regulate matters 
along some definite line of policy which they have a large 
part in determining. A corollary to discretion is the matter 
of expertness. Members of a board may be picked because 
they are particularly well fitted to control matters of health, 
or railroad rates, or industrial injuries, as the case may be. 
Even if they are chosen solely because they are deserving 
politicians, they may become by experience specialists of a 
sort, able to make sound decisions in cases. where political 
considerations do not enter. 

Robson sets forth a set of principles to describe the ad
ministrative field which is helpful in putting its various ele
ments in their places. It lQight be fair to paraphrase him 
somewhat in this manner: 10 

I. Where a policy of social improvement is to be undertaken, 
administrative bodies are best fitted for the purpose. 

2. Administrative bodies are best to create new standards 
rapidly in unexplored fields. 

3. They are best to co-ordinate standards throughout a wide 
field. 

4. They are best where decision depends on special skill or 
knowledge. 

5. They are less expensive and more efficient than are courts. 

We might add another consideration to his fifth point. 
It is possible for administrative bodies to select and train 
staffs of workers who have a higher degree of skill in deal
ing with the particular problems which confront them. 

One point involved in Robson's classification is important. 
This is the relation between administrative discretion and 
the standards which boards must establish. Policies, to be 
applied in a series of cases, are best expressed in the form 
of standards. In the judicial field, these standards are 

10 Robson, op. tit., p. 31S eI seq. 
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determined by a statute or by some principle of the common 
law and the court merely applies to the case before it the 
standards which seem appropriate. In the case of admin
istrative bodies, the statutes under which they act are often 
phrased in most general language, so that the board may 
exercise its discretion in establishing policies. In order to 
develop any uniformity and consistency, the body must set 
up a series of standards (broader than legal rules, prefer
ably, and more flexible) which can be used where they seem 
to fit. If standards are overemphasized they become rules 
or inflexible precedents and boards become courts under 
another name. On the other hand, if discretion is allowed 
free rein, predictability is gone and uniformity is likely to 
go with it, and corruption and arbitrary action become diffi
cult to avoid. If either tendency can be foreseen in connec
tion with automobile compensation, it seems more likely 
that the former will come; the judicial nature of compensa
tion actions may create a temptation to· develop rules and 
precedents which will be difficult to avoid. Other parts of 
our study go more fully into this subject. 

There is a large body of able opinion which repudiates the 
whole idea of seeking social advantage by administrative 
limitations of individual rights. An article by W. P. Bar
num and R. R. Stephenson which appeared in an Ohio publi
cation in 1925 is an expressive example, especially where it 
speaks of " governmental aggression and political and social 
panaceas tending toward tyranny," and where it says, " As 
a free people we must sometime call a halt on the tend
ency to put every problem in the hands 0.£ some huge and 
cumbersome bureaucracy." 11 We have seen in Chapter 
Four some of the special-interest groups which oppose those 
particular forms of administrative activity which seem to 

It Barnum and Stephenson, .. Fallacies in the Theory of Compulsory 
Autmobile Compensation," 23 Ohio Law Reporter 469 (1925). 
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lead toward state insurance, and we quoted there the state
ment of one stalwart who said, .. Individual initiative, if 
unchecked by state absolutism, will conquer the world." Gil 

On the other hand, the advocates of the new order might well 
suggest that individual initiative has already conquered the 
world, with results that make social action imperative. 

The very growth of administrative bodies, with their wide 
power to alter private rights according to policies established 
principally by themselves, suggests the word .. bureaucracy .. 
with all its unpleasant connotations. Laski says, .. History 
suggests that the relation of executive justice. to the slow: 
infiltration of a bureaucratic regime is perilously close; and 
the development of administrative law needs at each step to 
be closely scrutinized in the interests of public liberty." 5. 

An Englishman, Lord Hewart of Bury, has written a work 
in which .. the pretensions and encroachments of bureau
cracy" are pointed out as constituting" The New Despot
ism."" Carleton K. Allen has compiled a bookful of ex
amples to show that through the growth of administrative 
power" the fountain of justice is polluted." 55 Dean Roscoe 
Pound says, .. Selden's equity of which the measure was the 
length of the chancellor's foot may yet have its counterpart in 
administrative application o~ legal standards of which the 
sole measure is the ability of the commissioner to keep his 
ear to the ground." .. 

There are certain characteristics in the way in which ad-

.. Henry S. Ives, " Compulsory Liability Insurance with Special Refer
ence to Automobiles," 10 Amt!r •. Bar Asm. /0"'. 6rJ7 (1924) • 

.. " The Growth of Administrative Law in America," 31 Harvard 
L. R. 644 (1916). 

"Hewart, Till NnJI Destotism (1929) • 

.. Carleton Ie. Allen, BureallCracy Tn_pliant, p. 20 (193I) • 

.. Pound, " The Administrative Application of Legal Standards," 
44 Amt!r. Bar Asm. Ret. 44S (1919). 
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ministrative activity is necessarily organized which may 
justify these fears of autocratic action. Freund points out a 
situation which is common in administrative proceedings; the 
same board that makes the policy applies that policy to in
dividuals, sometimes taking both steps in the same proceed
ing.57 Separation of the two functions would at least furnish 
that restraint which comes from having two sets of minds 
passing on a course of action. Again, the effort to gain the 
advantage which comes from speedy and informal action 
may bring the evils which Robson mentions: lack of pub
licity, ,incompleteness of reports, inadequate hearings, and 
one which he fails to mention, the possibility of corruption 
or political influence. , 

These dangers obviously threaten the automobile com
pensation plan. The flexibility and speed which the plan is 
designed to encourage necessarily result in giving great power 
to the referees and to the Board which may be abused from 
various motives. Records of the proceedings can be required 
which will prevent high-handed action in many instances by 
showing whether the hearing was fair and the evidence com
plete. There is 'no way of preventing the officers entirely 
from drawing incorrect inferences from facts, whether from 
corrupt motives or otherwise, nor it is possible to keep officers 
from allowing irregularities to occur in actions where the 
record seems to be entirely in order. The greater the power 
given to these officers the more difficult it will be to detect 
injustice through any formal method of review. 

The solution of the dilemma probably must be the indefinite 
one of wisdom and policy under the circumstances. As John 
Dickinson says, the problem is one of combining efficiency 
and control. G8 Dean Pound calls it a problem of combining 

17 Freund, A" Inquiry ;""0 AdmiMist,.ative Law and p,.actice, p. 108. 

IS Dickinson, Judicial Cont,.olo/ Official Disc,.etion, 22 Am. Pol. Sci. 
Rev. 275 (1928). 
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justice, which is a legal element, with convenience, which is 
an administrative one." Another consideration, - one on 
which these others perhaps depend,-is the question of com
bining individual rights and social interests. No matter how 
valuable is administrative discretion, it is still exercised by 
human agencies which are better off for some regulation and 
supervision, and which act most acceptably when they are 
guided, at least to a certain minimum extent, by rules and 
standards which produce some basic uniformity of action. 

This problem is perhaps less difficult in the field of com
pensation than it is in some other branches of administrative 
law. The_ discretion which exists here is not of that absolute 
sort which is exercised, for instance, by a mayor who can 
grant or withhold a license for a street meeting without giv
ing reasons for his action. The similarity of compensation 
cases to judicial ones makes it possible to establish certain 
fundamentals of hearing and reporting which avoid the evils 
suggested by the Arlidge case eo in the field of housing in 
England, where an order was given without allowing one of 
the interested parties to hear or answer the evidence against 
him. Compensation cases depend on acts of a definite nature 
and if an appellate body exists, coupled with an adequate 
reporting system, it is possible to require at least a certain 
minimum of evidential basis for an award. Boards and 
referees in the field will be likely to limit their discretion by 
rules and standards on many points for their own conveni
ence, because most of the situations are roughly alike and 
because the adversary nature of the cases makes this the 
most efficient way of disposing of them without long argu
ments and protests from the litigants . 

.. Pound, 44 Am. Bar AsSlt. ReI. 445 (1919) • 

.. Local Cowl'fIfJInIl Boordv. A,.lidge (1915) A. C. 120. 
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The Courts and the Administrative Structure 

Judicial review of the cases decided by 'the Automobile 
Compensation Commission was provided for in the sugges
tions for a Compensation statute which were made in the first 
two chapters. Perhaps the doctrine of the Supremacy of 
Law dominates the country, or perhaps we feel that even in 
these days of disillusionment we can still trust our courts. 
At any rate, we encourage the judicial department in its 
view that practically every governmental action, legislative, 
executive, administrative or judicial must come under the 
scrutiny of an appellate court if the parties concerned want to 
bring it there. A compensation statute which provided for 
no review of the action of the Compensation Board, or 
which provided for review by a higher administrative board, 
would meet with universal opposition and if it should happen 
to be enacted into law, there is every likelihood that it would 
be at once declared unconstitutional. As administrative 
bodies have gained power in other fields, judicial review has 
remained unshaken over them. For better or worse, the 
automobile compensation plan, when it comes, will be sub
jected to control by the courts. 

It is difficult to decide what limitations should be imposed 
on judicial review of administrative action. Perhaps the 
question can be answered by saying that no successful limi
tation can be accomplished by statute. In almost any in
stance, the courts can make their review as wide as 'they 
wish, being limited only by their own self-control. We have 
seen in Chapter Five that it does little good for the Work
men's Compensation Law to restrict review to questions of 
law. Questions of fact are turned into questions of law by 
the courts and are re-examined with as much freedom as are 
the actions of other administrative agencies where no such 
statute exists. If statutes should be made more specific, as 
for instance by providing that the Board's decision should 
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be final on the question as to whether there was any 
evidence to support its award, they would most probably be 
held unconstitutional, on the ground that they gave judicial 
power to a non-judicial body and that they violated require
ments of .. due process." 

In fairness to the courts it must be said that various stu
dents of the subject point to a tendency on the part of the 
courts to limit the scope of their review. According to John 
Dickinson,81 review was at its height in the period of "in
dividualism" following the Civil War, when the courts 
developed to a high degree the practice of voiding the 
action of administrative bodies on the ground that these 
bodies were acting outside their jurisdiction. Today, self
restraint seems to be more in order, both in the United 
States Supreme Court sa and in the state courts. We have 
seen already that the courts announce in workmen's compen
sation cases that they will not reverse the Industrial Board 
where this would involve merely substituting their judgment 
for that of the board, and cases may be found where the 
courts have actually practised this policy they preach. We 
may be inclined to take their utterances a li~tle less seriously 
when we look at the judicial doctrine of .. jurisdictional 
facts" in such cases as that of Crowell v. Benson,s8 dis
cussed in the preceding chapter. Our faith is severely 
shaken by decisions such as that in the Ben Avon case 86 

which holds (in a matter of rate-making) that questions of 
fact can not be removed from the courts but must be decided· 
de novo on appeal. Nevertheless, these decisions are excep
tional and it is generally expected that they will be reversed 
or interpreted away into nothingness. 

II Dickinson, 22 Am. Pol. Sci. Review 275 (1928). 
8. See E. F. Albertsworth, .. Judicial Review of Administrative Action 

in the Federal Supreme Court," 35 Harwrd L. R. 127 (1921). 
sa 285 U. S. 22 (1932) • 
.. Ohio Valley Water Co. fl. Be" Aflo" Borough, 253 U. S. 287 (1919). 
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We come back to this question: if we could limit the re
view of the courts, how much limitation would be desirable? 
The difficulty comes, of course, in determining how admin
istrative discretion should be handled. Judge Pound indi
cates that the courts may not legitimately interfere at all 
within the field of discretion when he says, "Executive and 
legislative power ... properly exercised, are not proper sub
jects of judicial review, even though questions of law are 
raised. . . • Administrative orders should be reviewed only 
when a justiciable question is presented and the courts should 
consider only such matters as come within the scope of 
judicial power." 85 John Dickinson points out the dis
advantage of court review in this manner: "The standards 
which they [administrators] evolve for general application 
within their field, the determinations which they reach in 
specific cases, as a result of supposedly expert technical 
knowledge and training, must always meet the test of 
approval by the ordinary courts, which not only are without 
such specialized equipment, but are trained in an altogether 
different technique - the technique of common-law legal 
reasoning." 88 

Even though the courts should not interfere within the 
field of administrative discretion (and the opinion of these 
two writers seems entirely sound on the point), we leave them 
with the duty of determining when a particular board or com
mission has stepped outside the boundaries of legitimate dis
cretion. Perhaps we can establish no very definite principles 
for deciding when the courts should exercise this control. 
The desirability of control may differ, as Dickinson says ex
isting judicial review differs,s7 from commission to commis-. 

8& Cuthbert w. Pound, II The Judicial Power," 3S Harvard L. R. iS7 
(1921). 

86 Dickinson, 22 Am. Pol. Sci. Rev. 27S (1928). 

8' See his Administratiw ItlSlice and the Supremocy 0/ Law, already 
cited. 
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sion. A very general test may be necessary to cover all 
cases, such as Laski's test that control should be exercised 
only where it is necessary to give fundamental justice to the 
individual," or Dickinson's 811 that review should be limited 
to questions on which judges are peculiarly fitted to be 
helpful. 

In a sense, automobile compensation is as well suited to 
judicial control as is any field, because the problems which 
arise are of a sort with which judges are accustomed to deal, 
namely, the establishment of facts and the application of a 
statute to those facts. From another point of view, the very 
similarity between the fields is dangerous, because it tempts 
the courts to interfere with the Board as they would do with 
an inferior court, with a resulting destruction of administra
tive advantages. Our study of workmen's compensation has. 
shown that the courts are likely to take an acceptable but not 
wholly desirable middle ground, exercising review in matters 
within the field of discretion but not destroying seriously the 
administrative efficacy of Compensation. 

It would seem as though it would be desirable for the 
courts to refrain entirely from reversing a Compensation 
Board on questions of proof, or on inferences drawn from 
facts. Such matters will have been reviewed once already 
before they come to the courts, since the Board must pass 
upon them after they have been decided by a referee. It 
would also seem desirable for the courts to assume a more 
liberal attitude in interpreting questions such as dependency, 
causation and extent of disability as matters of lact rather 
than as questions of law. It is on these points that the special 
knowledge of a compensation board is most useful, and if 
judiciar rules are eliminated here, much of the evil attendant 
upon the over-use of precedent in the actions of the Board 
will be prevented. 

.. 31 Haroord L. R. 644 (1916) • 

.. Dickinson, 22 Am. Pol. Sci. Rev. 275 (1928). 
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There is no reason inherent in the nature of things for 
allowing administrative matters to be reviewed at all by the 
regular courts of law. The continental system of droit ad
ministratif provides a system of independent tribunals to 
handle appeals from administrative decisions and to deter
mine whether'officers are acting justly and within their juris
diction. There is no appeal to the regular courts (except in 
a few minor matters) and there is a special tribunal to settle 
conflicts of jurisdiction between the ordinary courts and the 
administrative ones. 

The function of these appellate bodies is necessarily judi
cial; the essentially administative features of discretion and 
flexibility are subordinate to the decision of more or less 
general questions of justice and jurisdiction. Nevertheless, 
it is advantageous to have judges who have special knowl
edge of the subjects which are involved, because appellate 
decisions necessarily control the policy of the boards below 
and because these decisions must take account of the special 
feat\1res which mark the administrative field. Professor 
Goodnow pointed this out when he said: ., The special char
acter of the matters which are embraced within the admin
istrative jurisdiction requires, it is believed, for their satis
factory treatment special knowledge, which judges who de
vote most of their time to the consideration of questions of 
private law can not be expected to possess. Different habits 
of thought and a practical knowledge of administrative law, 
to be obtained for the most part by direct contact with active 
administrati'{e work, are regarded by the advocates of special 
administrative courts as essential." iO 

The objection which is commonly used to banish any 
thought of introducing the system into this country is that 
separate judicial control is necessary to protect the individual 
citizen from the misuse of bureaucratic power. Continental 

TO Goodnow. Comparative Administrative Law. vol. ii. p. 220 (1893). 
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practice has disproved this theory. Observers have found 
the French and German courts to be of an .. extremely liberal 
and progressive character." 11 Professor James W. Garner, 
who made a special study of the French system said, .. There 
is no other country where the rights of private individuals 
are so weD protected against the arbitrariness, the abuses and 
the illegal conduct of the administrative authorities and 
where they are so sure of receiving reparation for injuries 
sustained on account of such conduct." f2 

It is the doctrine of the Supremacy of Law in a popularized 
form which prevents the separation of appellate tribunals 
into judicial and administrative ones. John Dickinson 
phrases it well when he says, .. We here touch into life an 
obscure nerve of slumbering tradition-a nerve running back 
into a remote period strangely out of keeping with the rail
roads and electric-power companies and modern sanitary 
arrangements which its dead hand still so powerfully 
affects." ,. That our dogma of judicial supremacy has no 
unalterable and indispensable foundation is shown by the 
fact that other countries do without it satisfactorily. Out
side of our own country the courts are seldom allowed to 
assume the power of passing upon the constitutionality of 
legislation. We have seen that France and Germany have 
done away with judicial control of administrative matters. 
There is thus substantial evidence that our system may not 
be rooted very deeply in the necessary order of things. 

The doctrine of the Separation of Powers would be 
another obstacle in the way of establishing an American droit 
administratif .• The very idea of giving .. judicial" func-

11 See, in addition to Goodnow, Freund and Robson as already cited: 
James W. Gamer, .. French Administrative Law," 33 Yalt L. I. 597 
(1923). 

fI Garner, ibid. 

"Dickinson, Administrative /lUtiet and IAt SuPremacy of Law, p. 77 • 
(1927). 
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tions to an " administrative" appellate tribunal is shocking 
to judges and to others who may still found their philosophy 
on the" Federalist Papers." It may be ,logical and helpful 
to make a two-fold division of governmental functions 
into law-making and law-administering. It is difficult, how
ever, to go beyond this and adopt the trinitarian theory 
required by the classical doctrine of the separation of powers 
under which legislative, executive and judicial branches must 
be considered co-ordinate and independent. It seems 
obvious that both the administrative and judicial forms of 
government work are parts of putting law into practice and 
that the only difference between them comes from their 
applicability to different sorts of tasks, Thus the question 
as to whether appeal should be to the courts or to a 
superior administrative body becomes merely one of prac
tical advantage. 

Whichever body is used, a " judicial" attitude of impar
tiality and predictability can be expected. Both are appellate 
courts in their nature, and their tasks are alike in deciding 
whether law has been correctly applied to facts, or at least in 
seeing that the legitimate limits of administrative discretion 
were npt exceeded. The advantage of having a separate 
court to hear appeals from all administrative agencies is that 
the judges of that court can devote themselves to becoming 
experts in the field of administrative powers so that they can 
deal with this question more effectively than can common 
law judges with a multiplicity of other subjects under their 
superVlSlon. Merely calling the court" administrative" and 
appointing to it judges who have special knowledge should 
not create a body fiendishly eager to destroy individual rights; 

American administrative law has thus far shown little 
likelihood of developing in this direction.'4 The only bodies 

T~ For a statement that special courts similar to the French adminis
trative courts" will ultimately be found -to be advisable" see the address 
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which bear any resemblance at all to administrative courts 
are Industrial Boards and a few sporadic instances like the 
Court of Customs and Patent Appeals. Industrial Boards 
are at best only intermediate courts because the judicial 
branch can always review their decisions on any matters 
which seem to be" questions of law." The courts may tend 
to exercise their control a little less minutely than in former 
years, but they still retain the last word. 

There is another way in which administrative law might 
develop in the future. Administrative agencies function at 
their best in the business of applying law to a group of indi
vidual instances; perhaps the lower courts will eventually be 
wholly replaced by boards and commissions, and courts will 
remain only as tribunals of review to see that the officers 
function within the limits set by law.u Workmen's com
pensation removed from the lower courts a mass of cases 
formerly dealt with there and an automobile compensation 
statute would remove over half of the remaining ones. It 
might eventually seem desirable to have a board of business
men lawyers to dispose of all commercial disputes and other 
administrative units to handle the other types of litigation. 

This result seems a desirable one. Even if judges per
form no function except a judicial one, it is obvious that the 
grouping of a certain class of cases for hearing before a 
judge who has specialized in that type,of litigation will result 
in more intelligent handling of the cases. And it is impos
sible for any lower court to function without some of that 
discretion and recourse to policy for which administrative 
bodies are best fitted. The logical conclusion is to increase 

of President Guthrie of the New York Bar Association, 46 N. Y. State 
Bar Asm. ReI. 169, at page 187 (1923). 

fI This idea is luggested by Judge Winslow of the Wisconsin Supreme 
Court in an article, .. A Legislative Indictment of the Courts," 
29 Haf'Wrd L R. 395 (1915). 
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this discretion, place the work under the supervision of the 
proper executive department and create a blending of judicial 
and administrative characteristics which will meet compli
cated modern needs. 

These chapters indicate that no startling change is likely 
to follow upon the heels of an Automobile Compensation 
statute. The plan is sufficiently similar to Workmen's Com
pensation so that results of the new plan are likely to be 
similar to that of its predecessor. Cases will be handled 
quickly and with substantial justice. Some recovery will be 
guaranteed to every party whose injuries reduce his earning 
power. The courts will interfere where they think interfer
ence is necessary to prevent injustice or action beyond the 
boundaries of the law. Eventually, administrative law may 
spread, either at the top to create a system of administrative 
tribunals of appeal or at the bottom to eliminate inferior 
courts in favor of administrative bodies. 
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