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~ ~ew of Curran's bar speeches were publishec:t 'l'lut 
~ee thousand copies, was sold rapidly, and a. second. 

,Jl.lowed, in which some of his parliamentary speeohea 
~ . .Alded. In 1811, soon after his judgment in -Merry v. 

! Jr, Stockdale published a. third edition, con:ta.ining that 
;ment i but otherwise_ unimproved from the seco!ld. 
11-184'3, a collection was published with ten speeches, not in 

, ' former edition, and a. short memoir written-by the present 
tor I but the writer of that memoir did not edit the speeches. 

,.ey were printed, without correotion, or notes; or arrangement, 
tom Stookdale's volume, and the pamphlet reports, ~d they 
ere struck 01l' without having been ever. seen by the writer of 

ihe memoir. 
The present edition is arranged ohronologioally, with a single 

uception. It contains six of Curran's bar speeohes, and thirty. 
three of his parliamentary speeohes, not in an, former edition, 
nnd no pains have been spared to get the best .reports. 

The illustrative matter may be thought too ample. 
With most of the parliamentary speeches, som~ a.ccount Is 

given ut the state of politics, conneoted, with the question, and of 
the pr.)gress and result of the debate. - "' ' 

Pretixedto, or following, eaoh of the legal speeches will be 
fonnd, the flI.cts and events of the ca.s8, and, in many instaD.oas. 
short biographies of Curra.n'S clients 
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It was hoped bl t.hia too communicate to th' . \... 

pute interest teh bJ ~ GOtempcqry, and. . .. rJ '" 
muatration or Curran .. mareh through J.il'e, thaD GOuld ~\ 
111 a &hort memoir. i 

Great attention baa heea paid to bing ~ dates. • \ 

c1ooumenta, as the brie.f3 in Sheares" case, dictated b~ 
Sheares, being inaccessiblo to the public. ha.va lJeep . 

quoted. To the historian or Curran'a tin:.&, ~ l 
80me or Ulese things may be lISef'al '1 

There are. doubtless, many errors in the TOI~- ... f6 
~~" nally is the tihsl attempt to illustrate and GOo° ~ \\ 

epeeches, and as it has been made amill the ao::de~o '.J.a ~ 
~ODII of pollticalliC .. perhaps they will be oonected and 
,,"6rilled at. AIly OlmIOtion hoTCmlr. DO mAtter hoy offered, wil 
be,..,1oome. 

T.n 
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THA 'RIGHT HONORABLE 

JOHN PHILPOT CURRAN. 

k the JIoI'th..weot.coI'llllr of the county of Cork atanda the llttle to .... of N~ Ute 
In "lImd of mooro and streelDL IDJtonorth of It 810pe the Ure bills, part of the lIP_t 
wI1Icb ~ forty mues IICI'088 from LIIcarroll to TraJee, &lid far _III of It, ever tbe '"11& 
ley of the Bl&Ckw&ter. frowa the """'-.. _ of JlI1lll<errf. cb&nglns as theyapllroaca Xu.· 
Iaml)'. Into precipitous peakL .A. brook tnmblee on each'Qlo of iii to the .A.venda1a riv.,.. 
-do II few mIIas ~ tile Anmda1a and AIle, &lid " _ otIie:.' trtbutarlee .... en the tide o' 
the Blaeknter.. • 

In old times the town belonged to the )['1, nII1I'es, " .....n 1IlIt POa01ute ellIIL One oflbel. 
-.ties ...... close by. 'I'hey hDged their COlIlIned ~ &lid harcJt' kerne under the 
Dannerll of )['Carba 01' Desmonil, and abared· the lII.bI-of tbeIP tU6l'&iu In the da:r- III 
~Ellnbetb. 

Then mum -ehansecL 
To the !4'AnHft'ee mecoeded the Aldwortbl, an .A.na\O-Sason bUy. A IIfIUIt and ~ 

tor from Jamea L, cxmftnned by Cbarlee u.. made them owneni of" great eatateaod IordJ 
Of a manor of 81.00r' ...... Amons their pririlesea was the right to bold "market on evert 
I'hnrscloy. &nil, on this aeconnt, the to. u earne to be eaIIed Newmarket. The Cl88tIe fA 
lII'Anlilfe ten to ruin-It Is to this day ompty IIIId pletnresqull. The Aldwortba IlnUt oWl 
nearer the town " great mbstantla1 U N"""",r\et Honse," and II\I1TOIJIlded It with e1m, &lid 
beeeb, and I)'camore, &114 mode 8 ItraIght avenue of ash treae, whleb STew to be gian ..... 
for the &.mIly. though bospltable IIIId sooiI, w,,", not 80 "" .... _t as their neighboura
a.brldge lueceecled the ford, and the perlsb ebureb of CIonlert rose <mIr the western brook. 
Some gcnt!'7 of both racea grew up aronnd tbe town, &lid It Wllllt on improving, untill8V& 
1'111 "ns bouoea and " Jot of cablna were clustered In It. Two road&--<lne from HaUow to 
Trllee, and the other 11"0111 Charlo'fl1le to KWarnl)'-«oued In tile town, and. theretore 
lIola few horsemen and footmen, flob-Joulten and tinkere, lordBand pedlare, going betwelll 
Cor!< and KenT)'. _d through Newmarket. 

In tIWo to .... Cumm was born and bred. _ _ 
lohn Philpot Curran .... the BOn of a Judge J It bappened In tbia ... )'. Early in the 

Jut oentury ... One Curran, from the North," settled In the town ..... d had a 80Il lam ... 
who l ........ ed reading. writing, .... d eypherlng, certainly, and it is said, BOme Greek ... . 
LatIn. The BOn of a l!{orth.Country Protestant, tbus Instrnoted. James Curran .... . 
patroDi&ed by the Aldworth family, and was flnaJIy appointed by them Senesebal of 
their Jlanor ot Newmarket. AtJ Seneschal be had jurisdiction to the val"" o' forty 
1hiIllnKs, &lid thus the lather of Curran was a judge. . 



Thla James CIU'1'IIII was an ugly man, for he bore a eoarse IIkUl ... to hili IOn, aud '&Ia __ 
taln he w .. an ordinary IOU N.verth.l .... a Judge and 8 scholar, he had honour III bI8 
aatlve pll.eo, and won the hand of Sarah Philpot. She was of gentlo blood, and, what II 
more to our p_ abe had a dcep, fresb, womanl)"lrregnlar mind; it waa like the clcol 
river of ber to"", that <&IDe gushing and !lashing and diaconnlng frOm tile lonely moun· 
tain&-/rom tile ontlaw'. and the fal,.Y's I.ome-down to tha village. Sbe bad, :ander 811 

esalted piety, 8 waste of ptsSlODS and traditions Irin; grand ,and gloomy III her lOW, ant 
lI1en .... 11 bright bum ... love of her eon came ponriog out on bItn, and maklnll bbI. g:o 
@fUll &t he. teet. Well, tbeD, IiId 118 place 0,,1;.0: tw.ItIllNewmarket tbla Inocriptlon;-

IHBU LIES THX BOUY OP 

SARAH CURRAN; 
. '. She was marked by 

HII.II1 Yoars; lIIlIUy''1'aIento, many Virtn... few FalUnga, 1).0 ~a. 

TbIa frall Memorial WIllI placed here by a SoD whom abe loved. ' 

On the ~th or July, 1750, when people In Newmarket were talking of LDc:u'1 Pop\III 
plots,. the Dnblio Society, the war, and tbe Co,.k assf .... tbe house:1n which Se:.esebal 
Curran lived was agitated by the going In aDd ont or midwife, nnne, and neighbours, ad 
at a prospereDs moment, his .. ife was doUvered of ho: eldest bam, who, lOme day:t-' 
..... christened John Philpot. , 

He grew up a light-limbed, ohort, brown boy, with B!l eye Uke a live eooL He had. 
sensitive heart, loved his little brotllero and Bloter; but he loved his mother boot, and well 
he might. Sbe doated on bItn, and petted bItn, and taught blm mDch, She IOOthed him _ 
with 10ft lullabl .. that sent the passions of his country Into his young heart; abe !Iooded 
him with the storl .. and memories of the neighbourhood, abe nursed np III him 10 ..... and 
tnltb, and earnestn .... by her precept and her e"""'ple, and ohe taugbt him his Bible. 

RIa father'. POsitioD threw him Into contaotwltb hlgb and low, Informed him of tbe ftJe 
of all tbe poople In the .. untry .... d must bave abarpened hili sagacity. .. 

·.There·wore In th .. e daye, too, more marked customs than there are DOW. Thrice in tile 
antumn, and once In tII~ """",or In came cattle and plga, borse dealers and frlOZ<HI.ealerI, 
ebeoso_and hen .. match·makers and pedlare, to the fair of Newmarket, u..l Carran got hIa 
toyo and his share of tb. bustle and life wltll the rest. Ue was an early attendant at _ 
and wakes, and there be migbt gloat over tradltlono about the tmftulabed palace or KaJ> 
turk; and tbe baples. love of Catherine Ny Connick; he mlgbt bear the old strallon. and 
r&ppareeo tell of William'. ware, and the piper blow hlo merry Jigs by the wild noles to 
whl.b AIlater M'Donneli mar.bed to battle at Knocknanolo, and the wilder on.. wltll 
wblcb the women mourned over his corpse. 

Su.h wao the atmosphere In which be II-fed-the bUlB ao4.'," otream .. his father'. eour"~ 
the fairs and markets, and melTJl·maklnga, and his mother'. lap. He learned mnch __ 
11011 and .)larpness, and some vi .... too. 

ne woot early to •• boo1, and It Ia oaId bad a Kanturk boy, young Yelverton (af_ 
Clu.t BaroD Lord Avonmore) and Day bi.o .. hool.fellows; bnt he wno a vehemoot boy, 
'onder or fun than book,,- .. 

One morning be was playing marbles In the bau-alley, aDd playing trlclcJ too (for be was 
wUd with winning taws) wboo In strolled B large, whlte-balred, kiod looking old man 

. Seeing tberoung marble winner tlle c.ntre of fun, and as beart)" aa his 0"" Iaugb; the n1' 
man was attracted by him, began a gossip, and lInally, by a few cakes Induced blm to I!lI 
110m. to the Re.tory Thlo man waa Mr. Boyse, wbo used to preach aa earnaotly aa If he 
".. paator of tbe th0118Blldo of Roman Catholica wbo surrounded bItn, IDotead of mIDIa~'; 
fils to the A1dwortb .. Allen .. Curran .. and a few mora. . 
_ .Mr. 1IoT~ tan~t blm reading, grammar, and tho mdlmento of the c1aodoo, ." an be could.··: 

• She died In "- veu or two actor he bad _mo Hastor., tho ~" 



JOJlll' P. CUllR.Ur. 

~ tbriftll lUldor hie ........ and De ..... "I'orsot him. Once letamJus home fa ~ 
Place. hill • cia,. of &liumpbanl ton In court, he IImnd • petrlareh sea""'" fIlmIlIarIT 
Ai hll drawIDg·lGOIII.... n .... lib henefaetor. C ... ~ graaped him; "You are right, 
111',. he wei. "you are I1gh'; til. cblmn8)'-plsea .. ,..,ano-t.he plcturea are y.,..".~ 
boue II ,.., .... ; ,..... p ... me aD I ha'n>-my friend, ID)' ratherl" That Dighl BO)1I8 wec.t 
.otth ti,. m_ lor Jrnbegpn to "tile old houee III College GIeeu." 

CumIn.... 1I0t .. aD work and IlO play" at BO)1I8'a. Be daahod' 0Ill oft.eIl.-.(lod blea 
biml Olle of ilia freoka .... lhIa:-A IIIunr _Ill the town, and &he Itring-puUer beIDC 
aD yOllllg Curran got ...... to"~· De 1F8Ill on properlJ enoug!l fo: IL .. hUe wltIl 
&he eo~p and quaneII of PwIch and Jud)', hut padnaDy made I!W c:d::'on teD lIsi 
'..ubond aD tIjp coehe:inp of N8'WIIl&1'Il:et, and ended by qlllulDg &he priest I 'Tvo'll8. 11010\ 
:rIcJr, for _ch he and tile ehow-lIoz .. ere tumbled IDto tile gutter. Whetl:or he did thli 
III JrIah or EDgIIeh doae DO' .ppoor. for he spoke both IIIDguageo baton he cool! read either 

StII1lhaaa ....... 1ID1'IItI; he ..... willing popll at Boyea"J, and tIlat kinA, modest man, 
lIndIDl! he C01Ild teecIl him DO more, save him. pI4l. 1IWl'. adYlca, and ..... him to Middle
ton lChool, pertly., ilia own apeIlIIL One .C!lrqr IIBpl this lIChoot." He ..... peuabl.: 
man, .. ho 1m ... Greek and LatID waD. " 

In tile, 1lat-1ID4 town he worked lIP efasaIeo for '1'rfn1tJ·Collep. Be ;,aa to OIlter tI1i. 
Church, fop hie mother. hoped .. John .. oold be .. blahop." There he leuned to 10" 
til. ...eet-meect l'OIlIIIleee of VIi-go, tile eoId and _IIl11si&e lyrtea of Jiance, and tba 
Ul'Ina c1eedJ and meD of Bomer. Be camad much of tbem. In ilia head, and ga:>anlI:r one 
fit them III ilia pocket ...... after. "De DIed to read BOllIIlL' OIlce • J881'. and PhlIlI.,. oays he 
.... him I8IdIDI! tile .£1Ie1d III • Bolyheld packet, _ 8'fery one e:.o .... deadly alck. 

Ho .. far the p1et1ea of Borace and JW!, 0: tII6 aemple 01: .£nou, lDftuenced ilia DaW 
Il1r line qaallUea ... wit and .lIITer.:U II! .., to IJU!II!I; bIIt we _ little otller dect ar 
lh ... cla .. l .. III ilia life. To be IBI'8 lhcra U'e ..olD at ilia c".aaaIe&I pmIII to be follIld II. 
O'Regan and PblDlp.-eome quotetlODlIll bill speooh !Ill" Jntae Jollllloa-G.d • poem 0111 

"late """" .... Blmg • hInor:r at "The DecllDlIud l'aIl" at tile D .. lheu GodL Bat_eeP 
tile liken ... _ tile _onIIum of his Joronce 01: BcnrIID and Cleero's at 1IIl0, then. 
Utne of claaalc /n1Iuence obeemable III tJ. op<l(icIloa.: 1IureIJ. he 0W8I mon to tile wak ... 
and ilia moth ..... _ea about ghosta and hIrooI, Illi to tile BW.a and Stome, tban to .... 
t~. cIauI .. ; and hegotatll1 morefloom hlalovlDillll4amb1t1ou .. p·"U-A-om tIlecbaageflJ. 
eIimate of his country. and from the _Uesa timee which troubled him to action. . Yel 
books of aD kind .. Engliah. henoh, and Lo.tm. helped to give artioolatiOll to tIlO9lt· 
laughs, and sighs, and _. For .a;. in tIlese hie eloquence oonalsts. 

He ...... au1Ilciently groUlld at Middleton, to get. Slmr&hip in TriiUtr College. ThIll 
.... 0Il16t1l .TUlle, 1767. when, theref ....... he was Dot quite 17 yearS old. His tutor .... 
Doator Dobbin, who did lIothing tor him. A •• Sial" he had free rooms and oommOlll 
III College, anel. 'tIlDl rewarded, he ......... IIttlo (1IIIIlke ~ JIlI.IDI _ ahont blm)
lOt a Scholarsblp III l"17O-cld began I8IIIIDg 101'. FeIJow:abIp. Be .... &Il.en .eI Boer .. 
..... ..t, though 1I0t a mouotoDcnlll ""'dent of men 8Ild lIoob:~ 

Being de91gued for the Church, he mlllled dlY\oIt:r. and got.·1IttIe of tile IIIlUIIl8I'ImI II 
lila IlItended prore.tcm, .. we _ In a pnlI)' letter of eonsolatlcm, wIi&&ell to ilia d_ frI_ 
• Die!< StacI<, .. III 1770. In ilia time he "",te two............. One .... wIi&&ell for this 
l>Ie!< StacI<, to pnaeh befon tile Jadgea of AaaI&e, u Cork. The other .... pnaehed ta 
1:000ege Chapel, ... PDIlIehment, and In It he glortoaalJ mlmJcI<ed tile Cenaor. Doct<C. 
htl1e!< DuIguaan I-6Il eruptlou" worthy of him .. bo I&tIrlIed N8'WIIl&1'Il:et, when twel1ll 
'!8UI olel. We C&IlIlat look .t tile College palplt wltboU IIIIIC)'IDI! we _ the gIWfnI! "" , 
oIIl4 h_ the IOIemD mce of that wi1d boy. 

Bealdea the cIuaI .. and til. Bible, h ..... tbDdest at Sterno, anel of Rousseau" Eloisa' 
!1e liked metapbyslcal dIacnaaI ..... too, and &he)' led bIDs to • barpID -.rUlI • timd,. tb. " 

• 
• ThIa "I!'IDtlemaa aItenIIlrio eot • Fellowa!:lp and wrate • '1'I'eatlee 011 ,OpUs ba " 

0011_ T",,~Boo" 
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whoeTer died first should visit the other on the death mght. HI. friend died first, an40 
t>roke his word. C,nrran was also a lover, .. punster, and a read,. -band in tbe row. whicla 
.. The GownS1)1en" used 'to bave over, night with "The TOW'llllmen." The stndents tben. 
were generall,. older tIulntbe,. r.re now, and aoeIet,. more dlulpated 1Uld feroc!oc& 1:11a 
Cojlef'3gown w •• not j)Jl\,. an nnifOl'lll ;-.. 1tb .. stone or a ke)' _Inng -In It, it teeame it 
weapon. N~r were the Btlcks and fist. of '''Tlle Townsmeu" idle. 111uGn 8&,.. thot _ 
IliSht Curran was Jell; senaeleas on the I\agB, and, doubtleu,.m&IQ' a.ore bock be II'\TII 
tond got. He was continually getting Into scrapes with • The 'Boo.rd" b,. hIa 11Umom and. 
wlldness, and getting ont of them by IIIs ready wit. In 1Ihcn't, he".. the wittiest aQIJ 
dreamiest, the most classlcal .... d am bttlons, of tbe .camp. of TrInity 'College. 

He gaTe up all thougbts of the church on <lOming of age; and, 'haTIng gradWlte(l, he \tent 
to London, and entered the MIddle Temple, intending, Uke all I&w stndena, to be Lord 
Ch"nc<.lIor, and .omething more. 'HIs 8On'. book oontainl a 'merry narrative--a Httle 
spoiled by imitations of Sterne--oC hi. journey to London, in a letter,written from 'hislodj!
lUgs, u 31, Chandos-etreet." Part of thls letter Ia important and cl ..... aeterlstlc:-

... I am Iletermined to~· tit llI\IIICIIIIItldI_ti.,. .-tM~ 1\IlItIIIlce,..Ia wdeJ 
to attend the Courts next winter "ilb mrn. ... .wY&nlqe. 111 ~uld ~pea to YlI\t lI:eJau4 
next summer, I shall spend a week lIeL\l."\l I go, In _Ing the curIositle81lere (thll KIng aod 
Queen, and tbe Hons) ; IIRd If I oontinne In my present mOOd, ,.on wID see a strange alter
ation In yonr poor 4rlend. TbU eanood fey&." 1>l'Ilo.iI>t ·me 40ft 80 mueh, Md my..
are .0 reduced, that,.faItII, l4on'tt_bor to """'ve ".ghed ~ m 11'''' ~ J 
never thougbt .0Utu.~ eould lll&.ll so heav'Jy 0 ... c:;:t> 114 1 find ,it ~oes. I rise, lDool; COl/l, 
monly, in the !,lIo,ming between five and six, .. n<l read as much as my eyes will permit m' 
till dinner-time; I then go ow; and dine, and from that tlll bed·1IIme I mope about between 
my lodgings and the Park. For 'heaven', ...te send me some Bell'S or .other (for, .,...el"i 
Newmarket eRnnot be \lan!en in neb things) tlmt wl\l teach IDe onee mOl'. to laugh. 
never received a &ingle line from &IlJ cr..e otnce I came here. Tell me if you know anytblnC 
about Keller; I wrote twice to til&t llentl<JlU&Il without being favoured with any answer. 
You wl\l give m,. best respects w ltr& Ald.-orth and Mr family; to Dr. Creagh; and don" 
!G.get my goo<\ Jrlendo. Peter &rul. WlU ComIoI:. 

.. Y OIII'l"I\oIl8l'81y, 
".J. P. C, 

.. P.S,-I will cover this I>Wlk ~e, 1Iith ootreatlllg yo:.. tQ write clo .... I.han ,.ou com. 
monly do, when ,.ou sit doW)!. to~ thIa, and don't mate mapay tenpence fer a \ja\f
penny-worth of white paper," 

What ..... odd fellow a cockney lI'ow.d ~ him; ho had not Sden the WOltders of Lon. 
don (" the King. tbe Queen, and the Hon."), &lid spoke of going to SeE' them U next aum
mer." This was one of those gloom,. times, when the BOul of Curran, thrown on Itsel(, 
ilX;plored the mf.terlea or It¥ 0Wll con,otitution--ea)culated Its own magazlne.o-and came 
out frowning, fresh, and keen for hI.s work. There la .. deBpa"ate hnmour in a letter written 
~Q Jerry Keller, by mm, a little aftor:· 

"If you CllSt four eyes on i.D<l tho_d gilded cMrlots that are dancing the ha,.es In an 
eternal round uf foppery. you w.onld th1ck the world assembled to pI",. the fool In London, 
illlle •• yo~elieve the report of the passing bells and hearses, which would .eem to Intl
IIlJ!.te that they oll made a point of dying here. It is amazing, that even custom should 
llake de .. th a matter of so much mconcem as yeu will here find it. Even in tho house 
where {lodge, t.here has been II being dead these two daya. I did not hear a word of it till 

this evening, though he is divided from me only by a partition, They visit him once" 
day, and so lock him up till the next (for they seldom bury till the seventh day), and 
there he lies without the smallest I1ttention paid to him, except .. dirge each night en' 
the Jew'. harp, which I shaJI not omit, while he continues to he my neighbour," 

A grim joke this, and coming from a man with depths, and fuel in his soul. 
His "life in London" was a hard one, He spent hie mornings in .. reading even to 

exhaustion." He frequently attended the Courts, and though nota,constant legal stude/lt, 
.. he made vigorous plunges into J.a,w," and mastered those elements ot .constitutional a.nd 
equity jurisprudence, which were basis e~gh for hie practical studies. The mistake 
(now so common) was then rare, of men sutlf>osing that they can leave their minds gener
ally 4\norant and without accomplish.ments or knowledge of life, provided they have read 
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an<IIIb pilei 0I_1IooU; ... _ II ..... Wbo prelg .... 14 to.....w--~ 1rf~ 
_ 8IPd'" to _1IId pI"'lJ 01 Uill .. 01 ""'"' 'hi ... \baD ,leolJ 01 taoIa 

.. _ IlOIlO Willi Canu. JIeoIcs. ilia IegU _ ... lie mM&enI4 IIIe abIII J:nalIIIIIIIIl 
r-II wrt .... 01 ." wbal_ ... IDIIIII allenll lIIDl 18 8'IeI7 eoan AD4 ____ aIlIIIu( 
..-.. Loadoa. lbcIIlIat;Joa, .... ""~. mcire ui... dealp Jed 111m to WI, ... rca 1Ie _ 
__ b 01. oo1I-teacIIer u_ DN4. BIa beallll!lad _ bid, 1ID4111a.....,weM. B:t 
.... """" YIoIeD. eunIIIt, 11114 a" ... Uoo to air IIDd diet. lie becouDe lOll .... ' IIIl4 WI, .... 
wttIIICImdlq III_a_III drIdIII& wtidl .... 1IIIhwIaI .. UtI atm. ilia ....... 

• 1nbI1DI_ u _ u IIIlJ Oreell_ .... d ........ .. 
ilia me. _10 bad UlU be .. called .. oebooI .. ~ Jd CaIftD, ..... MI 

mum.. .. awkwanl IIIl4 IIIfIIIIllDgIeI& By walcblllt bImeeJI.-.by ... daII7 bablt at 
d8daImlDl JIIDI .... ~ IIDd Sbat_ befIIre a tooUna-st--eml bJ -'Ut 
altoDdIUlcoe u d.""Una MdeU ... be hlnIed hie obrIIIlIDd -bllnI bnIgue IDto allealbl_ 
-'!led, IIDd 4l'11ne17 modlllaled ~ee; b .. aeUoo bocIIml he IIIl4 IbreIbIe, IIIl4 lie 
IIIq1dred '"""" __ 18 thln.kID,lIDd opoatIq ODilia Iep. 

.BIa 11m _rID. 4e""'iDaIOdel7" ID The DmIa, oITem,... b _outed to 
IIlID& .. Hr. Cb.alrmIIIl, - wIleD ba -bled, torao, .... pale, ..... NIl, ..... bot, IIIl4 
-a: ..... 18 • Il1p.. HI aHaDded .......... ftCDIarlJ .... rortDJah, IIDd lIImDed to .., 
.. .,.- or .. DC\,· I>oldlr _ 4loI.lnd1,r. ODe DlgbS lie WID' Ut ... Wllb Awolul - DDIII88 
.... cIlDDer 01 mut""" Wllb u .... ,UDeh. A raged, .....,. blockhead, .. ~ _ 
......... lie lIDlIod, auac ... 111m u U Oralor Mum.· CDrnm, udled bJ wratb ADd whle 
_ .... up, IIDd .. dre.od W .. better lbIIIl be e.er bed ""'" III ilia l1tlI." Load .ppIa ..... 
..... eoldnpperhm· ... Predd""t........roed ilia ~"'1lI' IIDdecmarmedft. ~ 
... ba _ a 0DUIIIIl • .,..u. al The.DevlIa, 1ba RobID HOOII, u.l TIle BIowIl Bear. £I 

'UlIaJut II. wu blo ... u .. Ute DI1.I. J_ '" 8 .. OIIIer,- t:om ........ a hrWD _a 0 .... 

1Wa. blad, 11114 mUIDI pro-C.lboUe apeeoha • 
Be UIed .. meUm ..... IDto bIaclI: melaDdlolJ about belaDd 1ID4 N~ SUD 

tfteDer lie aDlfered Ibr _ '" moo.,.. IIDd ....... lboughl 01 ..... ' to Amerl .... 
\ DariD, .... _01 rear 18 Loado.., be marrled IIIIe Cruab. daDlhlel' '" ~ B1ebart 
~'" 01 N ...... tot, • eollllD 01 bla Wilb her bl .... a __ be 10 ...... UloDSll eIIe 
__ to "aft _ ...,., IIDd rather _celled. Her DW. 1WluDe, 1ID4 IIIIDI DIOIlq -a ",J,Ia IItmI1r. ADppor\ed lIIDl WI In, wheo he .. called to 1IIe~. 

CanIIIl'al1l8 hu _ mad. a JoD, Job bJ IIIe pi_a puer\IIU .. ollila ... lJ bl~ 
pIIiIr& Efta ilia _ .. _Ueul beot hu orer ..... adl '" UlII ~ea. Wha. aft!la It- De to 
bow IIIe capital pUDI b. ma4e 18 CoUege, or Ut. amart epl ....... he aid to 1IdlID; l1li 
a& leut" Ute,lIIoDid au a ....u p!Me 18 large blocrapbloe, IDaIea4 '" IIIe chi'" pIIce .. 
1IbIch_ Th_ UtIJl ..... 1IIe empl)' ellelll 01 ilia deeJ>«a _1l-4dIe thlDp for trl4eJ1 
.. cIaal7 But ... _ whe, though 18 IIIe raub 01 lilt, are auloua to order iheb IDIncll 
by llIe alaDd '" lIIIIIa _!IUU!dlnllplrl_ Ibr ... rerulDl_ .... who WIlD' to eommWUI 
WIlli bIIop1rt, IJI hrolher1,r QlllPlIIIJ _ bWnu:UOD-to aaoh -. IIIe p ..... are rDhblab, 
_.I lila jok_ cbaIf. 

hue "- 011 I n.der. whUe, OD IIIe 11m "'" '" IIIchaelmu T ..... In, wa JohII 
PIIlI"" CurraD. the DWTIeol -. ..... -I)'-a" .. '"I&IDs 011 ilia 111& or ho1rIDa to IIIe 
Bench ....... lie ." doWD • _elate for ~ hila, ""' ... lIDd naI w_ UlII 10 .... 
InwII • ..,.... bad IA him. 

TIle kllII '" DnbalIow !lad laid IiDe. 0I ....... ., ..... 1hIIIIea 01 wUdD_ ODilia ..,. IIDd .. ul 
lie bad ""'" ellepeue4 ., .... poilU ... 01 hlellml1,r-GJIo'l" h7 IIIe fbrea '" ilia .olber .. 
• I~_IJI Jnoh &radWoaa IUld muale. Know:IDs &hue, IIIl4 aaIllore "l!oJae 
CIIlIl': _ hlDt,haIeft N ........ te .. ThlewUd,.IImdII&I, ....... boy Ut ... ,..,..... lIP 
eIaIOIa. ... ~ IIDd embllleD ullld:lletoD, IIDd ......... bled by....-...~ 
............ atody IIDd oocId,)o.. ...... _. 8..,. br 1_ aDd pteu .... IJI coUep. 
• In LoadoD, amid hie melaDcbolJ' 11114 ~ b. !lad ......... r..Ire to "" .......... 
pod. BIa m ....... cboIr anw g1ortODe Ib ....... _U. clouda; _ porer&y auaIaIned hII 

_"' .. .".1 .... d~ or dllllpauaa. a ..... fDD proud .. lire, ... abIDe, or loft 
,.,.,.. &be toIenItIoD oIlDU1l1:b14.lIe'!auDed to IaIIov IIeaDM ba....,.. to CJ~, III' 



IOWl' 1'. CURBAl·. 

"he wiBlled to· ·.and bnt for, the bIShop he would remon th 
half a. slave ;. he r<ifnsed to break the rnIes to which he 
·.I'lom bIB lordship'. horsewhip drove the 'old priest stum 

.And yet every lawyer on the circuit had refused to act 
lha.i lord, when John Cwran volnnteered to plea.d bIB ca.use. 

Bea.der I think over all tMla, a.od yoo wlllget at somethlns 
then. . 

He did all that mortal could do, and more *IIan any lawyer no , .", 
srappled with the ba8enesa of Lord Don~e, ""d dragged bIB eha.racter 

. He lett hi. Instructions, a.nd described Captain St. Leger ...... a. renegade soldIer," a.n4 

." drummed-out dragooD. " He lleapad ev8I'J scorn on Lord Donera.lle'. wltnesaea trom 
their own story. He seemed to forgeS tha.t he was opea.k:lDs to tJraut.-Iie treated the 
Jury as men; he spoke as a. man-virtuoUB, BUd believIDg others·. Tha.tJury, so a.djured 
by geulUB, forgot penal laws, lordshlpo, aDd ueenda.ncy, remembered God and thclr oaths 
:s.nd gave a. ver.uct for Father Neale. 

yemy those thirty gulueaI damages were a conqnest from the powers of da.rkn __ the 
firat spou.. of emancipatiolL 

On a.ceount of thla trIaJ, Curran fought a dll81 with Captain St. Leger, BUd endured the 
QostiUty oi the DoneraUe family I but, In exchange, he obtained f.\8 admjratlon aDd trust 
uf his conntrymeD, and a. glor\lled CIIlIIIClence. U he wanted more, he received It a· few 
weeks &fter, In the dying a.nd 80lemn blessing of Father Neale. 

He ~ been Ave yean at the bar, and now he w ... famous with the pubUc. Dvt he had 
1:le8U recognised long belore. It fa proof 0II0ugb. of tbI4, th&t he wa.s prior Of the Sf. Patrick'. 
SocIety In 1779. The reader looking at the I10ta below, wl1l1188 tba.t the ...... t, beat, a.od 
moat brilliant oplrl1a of the lala.nd ..... there,· lIJId tha.t Curra.u was iheIr honoured fIJ.end. 

"LI8T 011 JIIBlIBUS 011 TJiIJ E1: 1'~0K'8'8OQ1Ur.. .. 
"",cIor.--tlSlnyYelverton, M.P., afterwards Lord Vleconnt AvollDlOl9, LordCh1ef lIa.rOll. 

. Abbol.-tWl1llam Doyle, Maater In Chancery. " 
frlw.-tJolIIl1'hl\pot Curran, afterwards llP .. 'Prlvy Conncl1lor, aDd Kaster 01 the Boll •. 

P,.mcent<>".-Rev. Wm. Day, 8.F.T.C.D . 
Bur.ar.-Edward Hudson, M.D. 

8acrUtaIL-fRobert Johnson, M.P., afterwerds a Judge. .un:a. the liMl of. fDuquery, Henry, M.P. Neweuhlllll, SiJ' EdnnJ, U· 
-&ny,James,Palnter,nevel fEmmet, Temple. Ogle, Rt. Bon. George,U.: 

jllined. fFinuca.ne, Matthew, after- -O'Leary, Rev. Arthur. " 
tllrown, Arthur, )l.p" &Dd wa.rds a Judge. tO'NellI, Charles, K.C., M.P: 
. P.T,c.». tFltton, Rlcba.rd. EaIllser, Rev. Dr. Chapla!il. .' 
BnnIh.WalterHuaeey,lUght tForbes, John, M.P. tPollock, Joseph. . 

iloiL, and lLP.; a.fter- 'Frankland, Richard, K.C. fPonsouby, Rt. Hon. George 
WlIl'da Chief lJarun. tGrat1an, Rt. HOIL a, M.P. J M.P.. afterwards CJIan,;;. 

Burton, Beresford, K.C. tHacket,Thomas. ceIlor of Ire\aud. 
Ca.rhampton, Earl of.. tHardy, FraDcIa, M.P. (Lord t~to:J, WllJU,m. , 
CaJdbeck, WiJJlam, K.C. CharJemont·8b!ographur.) Rosa, Lleut..Colonel, M.it 
CbiomDerlayne, W. Tanker- Ha.ratoage, SiJ' Henry, BIIrti., tSheiidaD, Charles Frailcit' 

vI1Je. )l.P.; afterwa.rda a &Dd M.P. 'M.p .. Secret8l'y at War. 
JI1dge.. fHerbert. RlclIIW, M.P. t8m1tb, Sir lllehaeJ,. Ba.I1. 

Cba.l8mont, Ea.rl of. tHunt, John. )1.1' .. afterwards lfastet 
Corry, Rt.lion. Isaac, H.P., tHUI8C1, Dudley, )l.P. and . otthe Roll& 

..tterwardl ChaDceIlor of Beeorder of DublID. tsta.weJJ, .WUllam. 
the Exchequer. Jebb, FrederIc, M.D. Stack, Rev.lUclw'd, F.T.C.D 

(laIy, 'Rlght-Hon. DenIII, M.P. Klnaaborough, Lor4. Townshend, Marquell O£ 

1»&y, Robert, M.P.; after. M.P. I (Elected, profelled, . aD·' 
'IAl'Ila aJwJge. fHocawen, --.. Joined on blBvloit to Dub-

1Dobbs, RoJ)ert. fHartin, Richard, M.P. l1n,·&fterhlsV1ce-royalty. 
Do,yle,John,M.P .. aft6l'WJ'l'dl tHetge, Peter, M.P.; ..... tWolfe,Arthur, .M.P .. aft8lI.. 

a General In the Aimy, wa.rds a Judge. . warda Lord ViseoI1lltKll-
and a Baronet. ,Horuington, Ea.rl oL warden, Chief JW!iiCo Of -' 

,DUDkin, James. i ,t,Ji1uloch, Thomas. the Klng'. Beno:m. 

• HOIIOl'&lT Memberll thwlllla.rked If) 11'_ Ba.rrIaWa) 

\ 



MEllOIlO OF 

_tlnuecl to lIGOor eo. ';'bour'. own ...,at lIOIte-lor labour Is practical power. 1Uo dati .. 
were sreat--IJIs p!1>:IIOI18 ;lItcDB&-hla "' ...... nothing, I .. YO Intellect. 1& !mew &bat hill 
soul w .... treasury wherewith to gI.e and to huy; a tonguo, wherewith to win orpersoade 
-&lIght to Wumlno-an.8l'IIl1 to eonqu ......... spirtt to ", ... nlp and be worshipped. Nobl7 
3e 1lI'Ilpared it In nfe, and 1_00, and lw'l! thought, even more than In hooks; and Jel 
C21i>I mo.n Is ~ed hUe and carel.... He worked ba,'d dnrlog bIa Apll!ellth:eshlp; 1 ... 1 n01l . 
be :. a Muter • 
. Thus tralned, accomplished, .trong, peaslonate, and aurronndOd bJ' competlton, b ....... 

to the bar. Well mat hl5 eon ear. that M 1",,1ead of being aorprIaod u bIa emlneot _ 
the wonder would ha ... been If loeb. man bad raUed." 

E...n wben he was called, he .... !mown and priaod, not .. ,,'&slIT and unbl, .. bln& 
declaimer, bot IF an ......... and eelf-rel,ylng man, able to JOdge c:haracter and .... !mo ..... 
1Ildge. 

Ilia lint brlef was h' " trlrlal Chan....,. motion, an\\ the DeYlla' Clnb ...... e oc:ctIl'IeIl 
"oor again. RIa Imagtnation 10 maatered him, thot wben Lord IJJrord bid him speak 
louder, he becamo sIleot, blushed, dropped bIa brl~ and allowed " lliend to anlah the 
motion. 

Phillips d8llOl'lbas him as having attended the Cork -zes, and "lnIluIo). the ball term 
after term, without either prollt or professional reputation." 

A.o this time Curran lodged In RedmOlld'l-hllI, " street bet1\"\l8Il eu-... d DIgaea •. 
street. The neighbourhood W&I one frequented bJ' hII profession. The SoUoltor-Genenl 
U ... d In CulI"oHtroet, the Judge of the Prerogatl ... In BrIde-atreet, and Comm1sslon ..... 
Bankrupt. ........ plenty as pavlng·aton .. 1n DiggeHtreet, .. &117 OD9 taking up that -
rieal novel M an old a1manact," can..... Mr. PhIllipa calla the place lIog-hIll (there _ 
.... sneb " place In Dublin) I and mat .. " molo-dramatlo picture of dirty lodgings, 
IItarvIng wife, and " dunning landlady; and then brlnge Curran home to lind hla 8;%& 
brl~ M with twonty gold guln_ IIDd the DIDIe of old Bob Lyone OD the bact of It I" 

Perhaps Mr. Lyone did, OIl Arthur Wolfe .. recommendation, _d _ty gulnou and 
brl~ In .. OrmsbJ" WJDDe, election petition," to Conn&eUor Curran .. lodg\ng9, and lind· 
ing Curran • pl_t OO1iIpanlan, _ him to SlIgo,. Ibr Lyone .... In good buslneso, • 
hospitable IIbarp fellow. and had bIa om .. In York-atreet, n_ Curran" lodgings. Bul 
::iJrran made eighty-two gulneu bIa IIrst 7-, between une and mo hundred the eecond, 
.Ad Increased more rapidly 0...,. JGU' after. With uu.. and what bIa wI18 bad, he could 

, ot have been starring, though certaInI:r ho ....., not rich. 
Ue rose rapidly and .orel,y; and hIa reputatlun among hIa In_ .... higher IhIIa 

with the publl ....... slgn of a gaonlne man. 
. At Ia&t this. matured geulus Ibund • great public opportnnlty. and IIlIed I" A ern" 
\mlD,g had been done bJ' nne .. high .. to awe down all adoocalel, and oornq>t the Ibun 
faIne of JDItI_thore....., nead of an ,,~. lind he cam ... 

The Cork anmmer _ of 1780 are memorable, Ibr there this Protestant lawyer 
.. p~ .. Yoiuntar;r ooonselllr " Boman CathoUc prieat &pIns& " Protestant noblOlD&ll.l 
W .. there _neb andaolty' 

To be ....... Lord DoneraUo had acted Ute " rnIIIan. 
Be had &educed "eountry gIrL Shortl:r after, her brother broke lOme rulo of bIa cbureh, 

UIId .... oaosured DJ bIa bishop. The paramour lOugh' Lord DoneraUo'llnterrenm .... 
Dar brother" ar. .. ur, It .... promptly gI_ Accomp;mled b7 a relatl ... of hIo, a Mr. S'- . 
Leger, u_ptaln of dragoone, hIa lordship rode to the cabin In whleb Father Ne&le, tile 
;JQrI.sh prien, Uved. Father Ne&le .... an aged man, and .Jnet and holT cl8l'g1Dl&ll, bns • 
V1II'J' poor on... Be .... !meallng In prayer. when DoneraUe"a 00100 u the door ordered him 
JU'- Bout In hand, with bare and hOlr7 head and tottering otop he obeyed, ... 01 heard u 
:zJs IonlahIp·. otIrrnp • eommand to ramo .. the oaosore I\"om the con_on' mI!creont, 
.hOle ""'tar Lord DoneraUo ar. .. ured. Tho pd .. , .... ball ..... ; ho mnttered ex ........ 

• I.yonl had .. Joll7 hOD18 there on thellerco oout, amid " aeclnded IrIoh race, wIlo1II 
._ mllr.ed will, ancll~ed ftoIt,. , 



JOHN 1'. CUBBAl·. 

"be wlaoed ....... d bm far the bLihop be wonId remot'8 th ~ .-but~ 
llalta oIave;. be retuIOd to break the n:I .. to which he r~ ~~ 
I\'am hlIlordah1p'. horaewhlp drov. the old prleal; atam F<"> . . IiII . 

.And yel 8VfJr7 JaWfer lID the cIn:.U bed - to ad; IIDBOl r.s" . 
IIW IonI, when Joim CIIlI'IUl volant.oered to plead hie........ . 

Reader I thlDl< 0_ all "' ....... ,... will set 11& 8OIIIIIthiD& ~~_t;7 
~~ ~W~A. 

He cIld all thU mortal ""aid do, .... more UwI Ill'I JaWfer DO ,.' woa!d. :Be 
pppled with the __ of Lord Donf!<alle, ...... clragged hie cb8lacter '&iff~ 

. He JeIt hie bIatrudlmuo, and d....-i_ CaplaiD Si. Le&v .-a ..... ejIIde ooIdier. M .... 

. " drummed·om drIIso<>D-. He I1eaped ... ...,. IICOl'1l lID Lord DcmaraIla'. witn ..... !rom 
their OWllator)', He EOmed to 1Drse' t.IIlI& he wu apeakIDs to QJan~ treatod the 
JUI'f • meD; be apoke u a _0 ........ beIle1'lDg othera·1IL .TlWJUI'f. 80 lIC\Iured 
~ geuI .... forgo& penal Jan, Iordshlpo, .... -daac7. ~ God .... their oatha 
_ .... a ~ far Father Neale. . 

Verllf th ..... thirtf gnIDeu douDasea were a eaaquesl from the powera of darkJie.-tbe 
11M apoIIa of 8JlUlllcipatiOlL 

On ..,..,an' of thlI trial, Carrau tough, a clael with ~ Si. Leger, and endured the 
lloat1l1lf of the DcmaraIla iamlIy; IHlt, In ucbaDge, he obtained t\8 adm)r&tIlIIl and '"'"' 
CIf hie ooanlrfm .... and a glorified 0III18cieace. If he 1I'1Ultod more, he received Il a· few 
_ crtB. iD the df\Dg .... aolemn bleaoiDg of Father Neale. . . 

He Iw! beeD ave y ..... at. the bar. and DOW be .... tamoua with the pubUc. lht be bed 
-.. recogoleed long betora. It II proef eaough 01 tbII, th&.& be .... prior 01 the SL 1'atriclr.'. 
90detr In 17711. Tba _looking u the DOte below •. wIIl_ th&.& the ..r!aeot, beat, .... 
mod brilliaDt aplriy 01 the IIIand were there, 8li0ii4 thU C1IJftD ... their hClDoured fdend, 

-..-.. _lUIS OIP ft<B n P£1'lIImt'811OO1B1'1', • 

--.-iIIIn)' Yelverton, ILP ~ aftenranIa Lord VIoeonnt AVODIIIIInIo Lord Chief ~ 
. .....66oL-tWilliam Doria, llutorln Chan...,.. 

1HGr.-tJoIm 1'IIIIpat Cumm, IIIterwanII ILP ~ Privr Coanoillor, .... Kaot.er of the BollL 
~.-Rev. WIlL Day. &F.T.<lD 

B...-.-Edwvd Hudaon, ILD. . 

_ the Karl ot~~::;"~~P~:!=SirEdwam,H.l' 
oB.ury,Jamea,PaID_,_ tEmme., Temple. Ogle, RL HoD. George, M.P •. 

JoiD8d. tFiDaeane, Matthew. after.. ~·Learr. Be ... Arthur. 
tBro ..... Arthur, M.P .. and warda • Judge. to'NeiII, Cbarl ... L~ ILP: 

F.T.c.D. tFlttoD, B1cban1. . Ea1Ii8er. Be ... Dr. CllaplaiD. 
Burgh,Wal_H--r.B1sM tForbeo, Jolm, AlP. tPoUock, Josepb. . 
H~ and M,P'I alter- '-d, B1cbard,!La. tP ..... nby. XI;, HoD. George 
w&"I. CbIef IIanm. tGrattan, RI;, BOIL H., M.P. ,ILP~ aftenranIa ChaD-· 

Burton, Beresford, La. t Hackel; Tbomaa. oollor of lreIand. 
Oarbampton, Earl ot. tHardy, Fraacll, II.P. (Lord tPreato:l, Willi ...... 
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" the title 'TUlgarly gI,.err them, .. Mon:",., ot tM Serew,"· people suppose tn..t tnlo"""" a 
,lW chinking ~I;'l:>, Perhaps the names are an",ver enough. It was an union of 8trO!Ilr 

,uls, brought together, like electric clouds, by alIlnlty, and :fIasiIlng 48 they joined. Ther 
aet, and shone, and warmed. They had ~eat passions, and generotlll ac.omplislnnon~ 

alId they, like all that \f88 good in Ireland; wer~ heaving for want of freedom. "They were' 
men of wit and pleasul"e, living in a lnxurions state of soeiet?, and probably did wild and 
e.xces.ive thklgi,. Thii"a8 reconcileable (in such ,,"".tate 01 society) with every virtue of 
nead lUld heart. 

This was tIle sunniest ~eriod, though not the grandest, of Cnrrnn's life. He was sur
ronnded by wise and lonng friend., and he saw lIls conntry striding to independence, and 

B,r9"ing in WWtlth, in knowledge, and, better than all, in internal uniOlL He was not an 
I1le, though he was not .. distinguIshed party during these events. He stood In the ranks 
of the Voluntcers, armed as free meu should ever be, to gain or guard their rights. HlS 
censure was drcaded by every corrupt judge and savage lawyer, and lIls connl'lll >onght 
by Avonmore, Flood, and GrattalL At a special election in 1783, he entered the HO'lt<e of 
Commons. Ife sat for Kilbeggan, a borough belonging to Mr. umgfleld, but he sat nncom
promised; he sat as Henry Flood's colleague; he was returned under the guardian gnns o. 
'.he Volnntecrs, to enforce legislative indepeudenC<l. At the general election, in the spring 
of .790, he came in fOlioRatltcormac, and sat for It till tlte mad """"",,Ion in 1797_ 

His parliamentary speeches reported are few and ahort. The 1ir8t mentioned 10 on Flood'. 
Reform Bill, in November, 1783. Tlte next Is introductory of a resolution, declaring the 
exclnsive right of the Commons to originate Money B~ Importnnt resolution not 
likely to be trusted to a bad del>a reI'. The report of It seems ilke a newspaper sketch; still 
we see lu It a sonnd IIiBtorical algumeut. Ills appeal to the House to guard a right which 
IVas the paUadJ urn of Ji.bert;' to a 'rirtuottS, and of corrnptton to a vicious Commons, was 
roold and origlnw. 

His speech in the House, on the 24th February, 1785, on the debate on the Abu .. of 
attachments by the King's Iiench, led to a duel with Fitzgibbon, then Attorney-General_ 

Fitzgibbon had once been an intimate of Curran's, wltose first brief-bag was a gift from 
John: Fitzgibbon, "for good luck." But they were unlike: as the strong hard granite and 
the softllashing wave_ Fitzgibbon having, though a plebeian, taken the government side, 
gave it all the support that masculine talents, clear rhetorie, personal courage, and ntter 
want of conscience enabled: Curran, the enthusiastio, the pnre, the Irish, went with the 
people for liberty_ They were not friends in 1785; and Fitzgibbon, it is said, had brought 
the Duchess of Rutland to hear him chastise the member for Kilbeggan. The fiery Cork 
llIl?tl.'heard this, and wonld not wait for him. Fitzgibbon had fallen asleep, and Curran, on 
rising, attacked IIim .. s a "guilty spirit." Fitzgibbon answered with "puny babbler," and 
Curran retorted in an mvective feebly resembling part of Grattan's against Flood. They 

* The Monks of tlie Order of Saint Patrick, commonly called the Monks of the Screw, 
assembled, at their, Convent, in Saint Kevin-street, Dublin, on and after September thf 
8rd;~ 1779. _ 

Curran,wlote the Oliarier Song, ot which Ph1llips gi\'es ... part:-

THE MONKS OF TIlE SCREW_ 
When St. Patrlok OUI' order created, My children, be chaste-till you're tempted , 

And called,us,theMonkll>Of the Screw" While sober, be wise and discreet; 
I!loo<i' rules he revealed'to'onr Abbot, And humble your bodies with fasting 

'l'o guideus~in'wbat:we should do. Whene'er you have nothing to eat'. 

Bulllll'8t he replenil!hedi his fountai~ 
With liquor the best in the sky ; 

A!atllh<l'swore, by tkeword of his Saintship; 
-"~Uountain sIlould never mn dry! 

~en be not a glass in the Convent, 
Except on a festival found; 

And thlB rule to el1force, I ordain it', 
A festivaI:all the year round"! 

The Society dwindled away towards the end of the year 17Sn, according to lYlffdy 
1796, altpriD.t~ll:ilr "Cutrl&l1'S'lIfemoil's, by lIls Son;" is a",ettor, probably, of the printer 
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MEMOIR. 

1'RB herrJda and annalists tell DB that among the Danes of Dnblin who mIn
gled with our Norman conquero1'8 and helped them to carry their castlea 

• and their marchmen to the very· edge of Ulster, within a few ye&1'8 after 
Strongbow's Iaodiog, was an Ostman chi~ named PIDDkett of Bewley. 
The name meets DB often in the early chronicles of the Pate-now U. bor
der battl."O with the CIao Colla, or the Irians of Dalaradia, now in high 
administr!i.tive and judicial office at the Castle. Three peerages, the baro
nies of Killeen (merged in the earldom of Fingall), of Dunsany, and of Louth, 
had ennobled the old Norse blood with honours as ample as their eststes, which 
dotted the whole country from the fair margin of Lough Crew, to the low park 
lands of the City-when in the reign of King Henry the Eighth, Sir Patrick 
PlImkett, a 'knight of the house of Louth, married the grand-daughter of the· 
Lord High Chancellor, Sir William Welles." From one scion of their family the 
martyr primate, Oliver Plunkett of Armagh, deItved the innocent blood shed 
on Tybum HilL . From a younger Bon of the same Sir Patrick. the Reverend 
Patrick Plunket of Glennan, in the county of Monaghan, more than a century i 

ago, claimed descent. The particulars of the pedigree baffie Ulster King-at- ' 
Arms, but it reste, to the family satisfactioD, at either end on the Chancery 
wooIaack. • 

A son was bom to the Rev. Patrick Plunket in 1725, and entered upon the 
Presbyterian ministry byliceose of the presbytery of Monaghan in the year 1747. 
The following year the young Levite was unanimously called to the congregation 
14 Enniskillen. He was early distinguished among his brethren for the keen, 

• wiry wit, the subtle, hard-headed logic, IDd the free-think,ing turn which are 
charsl!teristic of the Ulster Presbyterians, and for twenty years he preached the 
gospel, with occasional Socinian strictures, in the chief kirk of Fermanagb. 
There he married II Mary, sister of Redmond Conyngham, Esq.," and there, in the 
year 1750, was borD, his son Patrick, afterwards as eminent in physic as Wil
liam was in politics and law. In July, 1764, while the minister and his wife 
were on one of those long a:cnrsiooa which the duties of a yet neglected minis
try sometimes entailed, late at night Mrs.. Plunket waa taken ill in a conntry 
part of Fermanagh, fortnnately within reach of the manse of a brother minis
ter, and '.here delivered eafe1y of the sou, who waa afterwards aamed WUUana 
Conyngham Plunket. \ 

:Ii ext door, under the same roof with the minister's house in Ennisld!fen, WIll 
the hOD8l of a Protestant burgess named Magee, to whose wife was bom a son at 
c.u _. tim.. The two children were ofte!l nursed at the _ br8118t, IIIIa& 

-. Burke· ... Pearase,-
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marblee, pegged tops, leemed the mdlments and the humanities, entered college, 
~d proceeded pari pauu, faitbful friends ad steadfast allies through life to
gether, 10 the highest dignities of the .Anglo-Irish constitution in Church an4 
Stste. This young WDIiam Magee, with the hot nD-Popery blood of the Innis
Jrllling Dragoons in his veins, was aftll'WiLl'ds Archbishop of Dublin, ad author of 
~e famous Protestant tractate on the Atonement. 

In tlle year 1768, the Rev. Thomas Plunket obeyed a call from Strand-street con
~tion, the oldest of the Irish Socinian chapels, and shifted his pulpit to DubliD. 
The memoirs mention his intimacy with the eccentric, benevolent parson, ~ 
Madden, and with that gentle genius, his curate, Philip Skelton; and that hewlU\, 
~cularly appreciated and courted by all the wits and politicians of the time of 
Charles Lucas and Anthony Malone. He died poor in 1778, and his congregation 
andertook the charge of his family. From the subscription raised, all the minister'8 
little debta were paid off and the cost of his funeral defrayed; and with the balance 
9fthe fund his widow and daughters established a quiet tea warehouse, patronised 
by pious elders and the Stran.d-street matrous, on the profita of which the family 
was decently maintained and the eons liberally educated. After they ha!1 become 
wealthy and famous, their sisters still, with troe northem independence, kept the 
little shop, and IOld the best Bohea in DubliD. 

In 1779, William Magee and William Plunket stood for sizarship together in 
Trinity College, and were rejected, but entered as non-decremented peusioners, 
and chummed during their college course. In the same examinatiou Mr. Sealy 
Townsend, afterwards Master in Chancery, and Dr. Miller, the gifted author of 
II History Philosophically considered, n were candidates.· Towullend took the 
first place, Plunket the third or fourth, Miller the fifth-neither was eo distin
guished during the under-graduate course as Townsend, until the second exami
nation of the fourth year when Plunket stopped his certificate on' equal answer
ing. He is said to have been dull in the college course ; but it was not in the lee
tare-hall or the tutor's room thet the stndenta of Trinity then received the most 
valuable elementa of that education, which for half a century afterwards sup
pU,d Ireland with 80 distinguished a list of lawyers, politicians, and prescher&. 
It was in the gallery. of the House of Commons where Grattan's glorious elo
quence was preaching the new born nationality. It was in the Historical 
Society, where the rights of man and the principles of history were debated 
with a force and a fire which their practical application to a revolntionary period 
"ired and made real among a g8lleration of young men, perhaps the most. \ 
splendid in abilities and acquirementa who have ever studied together in Ireland.. 

A grand group might be selected from any ._ of the Historical Society in these 
days of the triumphant V olnnteers. A versatile, impetuous revolutionist, intensely 
insubordinate, always meditating love or murder, with a reputation for military. 
politJ.cal, literary, any and every kind of talent, when he pleases to apply it, which 
is by no means peq>etualIy-him they call Theobald Wolfe Tone. A gentle youth, 
,fresh from the country, with softly winning manners, and a tongue frpm which 
language iowa with a peculiar happy murmur, is named Charles Kendal Busha. 
A ealm, self-possessed, yaang citizen, with a Spartan purity of character, and a 

. _e loftiness of intellect, which exercises a strange sway over all his comrads 
-this is Addis Emmet, younger brother of the great dead lion of the Historical 
Society, Temple Emmet. Philosophic Miller, ready of speech, racy of hard 
ad" but never dull with it, w his brain was ILIl alembic able to fuse any sub-

• Memoir of Dr. M!Iler ID t1l8l)uj1ia .uni ...... ", Magtltin .. 
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Ject. lIoneet Peter ]Jutrowea, who, when·his generous human heart was atinecl 
toO 19 tranquil depths (seldom, indeed, it must be allowed) could utter beyond 
any other man amoog them what would make you blU'll or ebudder with geuuine 
pauion. Whitley Stokes, of .. most amiable nature, and a beautifully clasaio 
and eultivated mind. Magee, who rushed into a controversy at a charge, 
truting to the sheer force of his intelleot and character to carry him through, 
Wild Tom Goold, acting the admirable Crichton, flirting for half a day in Sack
ville-street with all . his heart, and then giving half an hour aud half his head 
to astrology, Roman law, or some equally useless abstruse and absurd stndy. 
Saurin, somewhat senior to the rest, with his dry and unrelenting logic, which 
70U saw cut in every line of that hard Hnguenot head. * The heads were all heads 
of mark indeed, and there were more of &8 good quality, some of which were 
lifted dripping on the gibbet twentr years afterwards, some of which wore 
judges' wigs or bishops' mitres, and one or two in Spanish breaches, waved cocked 
hag with the tricolour and eagle of Napoleon's Irish Legion on them. But all 
these young men admitted one master mind in the grand game of debate. 
None of his cotemporaries has challenged the supremacy of Plunket in the talent 
of oratory. As it is said now that his reported speeches are nothing to what they 
were when delivered, so it W&8 long before his youthful comrades could be in
duced to admit that his finest efforts at the nar or even in Parliament could be 
compared to the impromptu sallies of that earlier and more familiar forum. 
Even then they spoke, not so much of the figurative brilliancy and poetic har
mony of his language, which young men most admire in eloquence, and which, 
tn Grattan's .dithyramhic days were all the fashion, as o£ an irresistible roll of 
argument which swelled like wave after wave, clear, rapid, and overwhelJni.ng. 
It was vain to play rhetorical fireworks against ~uch an element. Then you 
aroused the keen excoriating irony which flowed like bile off his vigorous intellect. 

Plunket entered Lincoln's Inn in 1784, and was called to the Bar in 1787. 
Old attorneys 8&y, that his circuit practice at first was of a humble ~ and of 
a popular character; and that he began by moving Civil Bills at Trim, where 
the northern circuit then commenced for half-guinea fees-according to the cu
tom of the junior bar before assistant barristers were known. He was so poor, 
that he had to sell his gold medal, and rode his first circuit on a horse lent for 
the service by Peter Burrowes. In these early difficult days, he lo~ged with a 
young Catholic merchant from Monaghan, in Eccles-street, and in the faithful 
Intimacy which he always maintained with his old friends, in after days of pride 

• and place, often said, half in jest and halt in earnest, that the Catbolics of Ire- . 
land owed much of the service he gave to their caUse, to his ancient regard for 
honest Michael Hughes. The following anecdote tells the accident which is &aid 
to have first revealed his particular power &8 a pleader:- . • 

II While yet unknown, he happened to be acquainted with a gentleman who 
conducted the business of an eminent solicitor. The proprietor gave his man of 
business instructious for a bill in a very heavy suit, who, trnstmg to the abilities of 
hi8youn~ friend, gave him the instruction and tile fee. The bill, a voluminous one, 
was quickly despatched; the name of the pleader wal inquired and Ibtroduced; 
he became the conJidential adviser and constant g1ip.st of the solicitor, and a 
connexion of a closer nature soon followed. "t . 

Hereby we learn how Plunket came to marry into the house of John U'CI.1I!" 

. • Journal. of the Historical Soolety. . 
t 4 mll&ble lIolllOlr In the Melropolilatt MIII/Gline, by John O':>oooih"l10 EIq., of &lit 
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lmd, the great northern eolicitor, and to devote bimself at eo early a period to tbe 
practice of the Equity Courts. 

Magee and Bushe, Tone and Burrowes, all rising young men, were of bia 
more particular friendship in these days; and although he did not join the little 
Political Club in which Tone brought together the rest of hia college mates, wit.Ia 
hia adjutant Tom RusaelJ, and his reformed aristocrat Sir Lawrence Panons, 
and the rising national writen, Drennan and Pollock, yet there seems to have 
been between the two young men a racy, hearty appreciation and genuine 
Jeg&rd for each other. One day in November Term. 1792. Tone, who has been 
working the Catholic cause with an ardour, activity, and courage, quite new in 
the councils of the' committee, walks down from their office to the hall of the 
Four Courts to take note of the vane of opinion there. II W onderfol," he writes 
in that wonderful journal of his, .. wonderful to see the rapid change in the 
minda of the bar on the Catholic question; almost every body favourable. Soma 
fur an immediate abolition of all Penal laws ; certainly the most magnanimous 
mode, and the wisest. All sorta of men, and especially lawyer Plunke&, take a 
pleasure in girding at Mr. Hutton (himself), 'who takes at once all their seven 
points on hia buckler, thus I' Exceediog good laughing. Mr. Hutton called 
!larat. Sundry barristera apply to him for protection in the approachiug rebel
lion. Lawyer Plunket applies for Carton, which Mr. Hutton refuses, inasmuch 
u the Doke of Leinster is his friend, but offera him Corraghmore, the seat of the 
!larqnia of Waterford. Thia Mr. Hutton does to have a rise out of Man:aa 
Beresford, who is at hi. elbow listening. Great laughter thereat." A Cew yea ... 
afterwards, it was one of the same Beresfords whose black and brutal heart su,"" 
gested to the Castle the too atrocious idea, that Tone should be dragged out 
While life was yet ooaing through the unhappy death wound he had indicted, 
end hanged in his very agony according to the letter of the law. 

Even eo eoon a vast difference of opinion was beginning to exhihit itself 
lIIIlong the generation of young men who had worshipped Grattan and Liberty at 
college, and who had been prood to couple the names of George Washington and 
Edmund Burke together. The French Revolution had been for several yeare in 
action, and was fast emptiog into anarchy and general dissoIotion of law, order, 
and religion; spreading, by a kind of volcanic sympathy, into all surrounding 
nations. Edmund Borke had taken his memorable stand against dem .... 
cracy, Carin advance of the general opinions of hia party, bot was gratified to find 
that his doCtrines had found several zealous disciples among the rising young 
men oC his native country. Busha, who had lived a little in France, wrote a, 
pamphlet to 8IIlItain his side of the controversy; eo did Goold. Tone at once 
took the oppoeite side, and vowed that Paine was the prophet. Plunket was 
_Iy in his life and to its last day in all his politics a disciple of Burke, tempered 
by Blackstone. He hated despotism much, hot he hated anarchy more. H. 
had. a great and equal antipathy to the constructiveness and to the destructin
ness of democracy-the antipathy to ancient establishments, and the rage far 
aystem-bnilding which it engendered. He saw in the English constitution re
formed and unclogged as It had been by the early American repuhlicans, the 
!deal of a great system or polilical dynamics, in whose eareCul balance of PO"'" 
a civiliaed and Christian community might hope to enjoy all the bappiness and 
liberty which gov..rnment can conf..... He added to these principIea tha iIUelli
pce and the reverence of a COllItitntionaI lawyer for a state system, to wllic:ll 
10 much had been oontrlbnted by the sagest aothorities or his own profesaion. 
'And he believed that if the parliaJDlllltary patriota of Ireland, undauled by 're-
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_t IIemoftoatlc _questlfa Amerlc:a and Fruee, and edlamayecl by the .... 
IOriIIIl and eorraptioa which nndenci the king'a gonmment IIe&Ilclaloas, ehouLI 
tab their ItaDd Upoll the eoncessioua compelled by Grattan, they might fa tim. 
Ac:ceed fa wideuing the buI8 of the COII8titatioa of '82, ID U &0 admit aIlla 

. I1lbJ- &0 equal rigbtll and lranchlBea, and &0 perfect1y COIIIIer'ftI the estatee of 
the ralm iD jaat aud eo.ordinate nla~ by gradual interual reform. All hie 
iDt_tII and ambitioa went the I&me -y. Ria daily busin __ with righa 
hd propenlfll, whidl had growu with 01' tmdar the uiating system. Ilia amb!
tioD was the _e which had raiaed PIl1r1 and BlII'gh, Wolfe and Yelnrtoll, &0 
fame, olllce, and fortue. Toue OIl the other hand wu a thOJ'01lgh NYOlutionis& 
by natare, ltatioll, aud ambitiou. From hiI boyhood, nmIlt had been the nry 
breath ofhie beiDg-aow aud then against hie father whom withal he ID tenderly 
fond. but who would insist Upoll the boy'. wearing • wig 01' • Cello'" gowD iD
etead of • ehako; againat the Provost and Fellows, agaiDat the Bendlera aud 
Bar; but aboTe all, against the atroci01ll injaatice which _ then denominated 
Gonmment in Ire1aud. He detested hie proCessiou. The existing aystem a!forded 
him ao otber bed lImIa (or bie emiaeDt and vari01ll i.biliti.-.bilitiee equal to 
auy 01 the poeitioDl which daily Cell &0 mea of hie gmre in the democratio COlIa
trial; compared &0 which any position he could hope &0 attain In Ireland was • 
DIne yego.tatiOll. Bot ardent u hie ambitioa wu, it is only just &0 him &0 I&y 
tbat he neYer allowed It &0 haTe more thau a aecondary inftoence in hie plaoa for 
the aubversioa of tbe Engliah goYerDmenL With all hie hean aad lOaI, h. 
abominated the loatbaome cormptioa and the emercilol tyranuy of that ~ 
tam. At tl:.e time it preeented &0 the 'View a BDSpicioDl aud 'erociooa ueeuti .... ; 
a parliament, power\_ unJeIII for shame or 8YiI, aud u much a byeword for cor
ruption aa any bagnio In tbe city; the aacendaucy political aud religioas, there
fure aocial alto, and ill all the three upectll illtoIerant aud Intolerable, of. small 
prlviltged oed oyer two 'lUt aegmenta of the popolatiou, the Catholica and the 
DissenteD, who had no commWliou In the cooatitutiou, and hardly the least iII
bence with tbe administratioD. Grattan's CODStitutioual reYOlotioa had utterly 
failed to remedy thie aystam. The gonmment of Ireland had relapsed iDto. 
wone atate thau the ltate before '82. U it could by poaDoility be destroyed 
by aD 1IDCOII8titutioualreYOlutioll, auy result whatenr could haNly haTe failed 
to be more gratifying to God and man. The people failing, the English milliliter 
did, \u fact, elfect a result .. utreme by au lIDCOoatitutioual eou~NYOlutiou. 
the Uoion. Sudl resoltll u America, Hollaud, and eYeD France, before the 
bI<'CKly era of Roha!piera, had attaiDed, by armed reYolutioaa. it wu Tone'. am-

, bitio:l and missioa &0 produce ia Ire1aud-Republican IoatitutioDl based upon. 
Declarat.ioD of the Rigb" o( Man, guided by the patriotio elementll 70uth aud 
renloa, and fortitled by a ~ milit&7Y epiriL 

It Ia right &0 remember, ill Judging Plun.ket'. I1lhseqUeDt couduet, especially 
at the time of Robert Emmet'. trial, that at ID early • period IUId with a mua 
wbom he regarded so higbly .. he did Toue, right or 1mlDg, he had taken de-
cided la!ue 8b'lLinst the lriah republicaD&' •. 

Long before Tone w .. obli .. >ed &0 leaTe Irelaud, the political oppoeitiDa W 
..... bred a penonal estrangement between the two friends. One day after aloag 
~ol interYiew with .. my frien.!, citba Camot, the organiser of Yictory •• 
Toue ntts In hie jouroal, .. Well, my fnend, P11lIIiet, (bot I aincerely forgi .... 
)1m) and my frieu4 Magee, whom I ha .... DOl yel forgiY8ll, woold not apeak &0 
1M III Ireland bea_ I wu a Republican. Sink or lwim, I ItaDd &o-day OD 

."lI1ih poud u eitherolth .... " In4eed T_ al_ye ~ oIl'luDbt witIJ 



IiIlch a fondness a8 ehows that he believed in the perrect sincerlty of his _vIoo 
CiIms; and on the very eve of Tone's exile. Plunket writes to him thus :_ 

l>EAB TONI!: :-1 embrace with great pleasure the idea aud opportunity ofLoe .. 
uewing our old habits of intimacy and friendship. Long as they have bee 
mterrnpted, I can assure you that no hostile sentiment towards you ever found 
.. dluittance into my mind. Regret, allow me the expression, on >our account, 
apprehension for the public, and great pain at being deprived of the social, happy, 
and unrestrained intercourse which had for so many years subsisted between us, 
were the sum of my feelings. Some of them, perhaps, were mistaken, but there 
can be no use now in any retrospect of that kind. It is not without a degree of 
melancholy I reflect that your present destination makes it probable that we maY' 
never meet again, and talk and la..gh together, as we used to do, though it il 
.difficult to determine whetherthes.e jumbling times might not again bring III 
together. In all events, I shall be most happy to hear from you, and write to 
you, often and fully, and to hear of your well-being, wherever you may be. U 
I had known your departure was to have been so very immediate, I would not 
have suffered you to slip away without a personal meeting. I shall hope to hear 
from you as soon as you get to America. 1 formerly had friends there. The 
unfortunate death of my brother you have probably heard of; perhaps however, 
I may still have some there who might be nseful to you. Let me know where, 
and in what line you think of settling, and, if any of my connections can be of 
we, I will write to them warmly.-l beg you will give my best regards to Mrs. -
Tone, and believe me, dear Tone, with great truth, your friend, 

W.PL~ 
'Drily 29th, 1795. 

Tone sailed for America,. thence to France, and within the next three 
years, had engaged the French and Dutch governmente to direct three expedi
tions to the ~hores of Ireland; had serv~d with the French army as adjutant
general; was acting in confidential council with Hoche, Bonaparte, Camot, 
and as well known and accredited in the bu,..,aua: of the Directory and ai 
the Hague, as the official of any regular legation. Three years of miraculous 
work! While Bushe lamented in the House of Commons that he should be 
.. wasting on the desert air of an American plantation, the brightest talente 
that I ever knew a man to be gifted with"-doubting withal, perhaps, if in such 
quick and teeming times, the elements of a revolutionary statesman and eoldier, 
were indeed or would long remain mouldering among Yankee maize and tobacco. 
Plunket lived in DominicK-street; sat under Chancellor Clare as regularly as 
bis register; got his silk gown, and among the innumerable titles, mortgages, 
jointures, attainders, remainders, and ... versions, with which five or six genera
tions of good old Irish gentlemen, rake-helly, and rapacious, had incumbered 
their rights of property, made much money and a great name in equity. When 
the Rebellion of '98 broke out, he s .. bscribed to the Patriotic Fund; and on 
that famous night, when the rebels were to have taken Dublin, and General 
Craig packed all the lawyers and attorneys in Smithfield to meet the first 
rush • of the Kildare pikes, Plunket was out in battle array, like the rest of 
Captain Sautin's Lawyers' corps. Once he emerged from his pleadings, while 
that other battle, fiercer than any that Genera! Craig commanded was going 
en between the lawyers and the rebels-venue changed from Smithfield tQ 
Ki1mainham. Ho was counso1 with. Curran for Honry Sheares, and did his 



4nty well: but when CUl'l'DD, that Bame Bad winter, made mch II galIaut e!ForC 
&0 II.ve Tone from the lumgmau, it is gratefully told by the patriot'. IOn, II tba& 
Peter Burrow .. - ably ellerted himsuU"'-and there it DO mention· made of 
fluukot. 

He had entered parliament In the spring of that awfal year tor the borough ~ 
Charlemont. At the time there was DO more honoured constituency iu alllre1and, 
&ball the tidy villege which rests under Mountjoy's old fort, beBide the Nortbona 
Blackwater. The good old lord, who took hi. title thence, thronghout his life, 
had uerciaed his cong. d' eli ... aB a trust for the people, and was aI waye proud 
to award its honours where he 88'11', or faucied he saw, genius, patriotiam, 
and youth ItruggJing into public life, under the discouraging auspic .. of a Iy&
tem in which couDtiee were family appaDages, aDd boroughe cost £4000 II seat. 
GrattaD had entered Parliament a8 member for CharlemoDt, aDd repreeeDted it 
when he carried the revolutioD of '82. Among the Damea which we fiDd on ita 
list of burgesses, is that of Sheridan, a cousin of Richard Brinsley, to whom the 
earl, .truck on a short acquaintaDce, by the brilliaDt wit and high ideality which 
belong to that old Celtic blood, forthwith off8l'8c1 II seat in ParliameDt. He died 
young; and then Lawyer JephBOD, full of parliamentary promise, is spoken of with 
a proper paler' patrilll pride; but ungratelul Lawyer J epheon took a judgeehip at 
Gibraltar. Lord Caulfield aDd he had occupied the two seats from the general elec
tion of1797, nntil parliament met in the following February. Then the viscount, 
elected to lit for the conDty of Armagh, by which he had also been retnmed ; 
J ephBOn took office; the Speaker's writ WaB moved, and the all8W8r that 
came to it was-that FraDcis Dobbs, Esquire, Barrister-at-Law, and William 
CoDyngham Plunket, Es4uire, ODe of his Majesty's counsel, had been duly 
elected by the Portreeve aDd burgeasee of the Borough of Charlemont to line 
In &be Commoll8 house of Parliament. t 

When Plunket ent8l'8c1 parliament, the patriot party had dwindled to a mise
rable miDOrity of seven or eight lteady votee, and about twice as many fluctu
ating talliea, The great assembly, which as Grattan told the English Commons, 
had "in fourteen years acquired for Ireland what you did not acquire for Eng
land in a century-freedom of trade, independency of the judges, reetoration of 
the fIna1 judicature, repeal of a perpetual mutiny bill, Aab_ cor:pta act, nvllrma 
~pw act," had, siDce &be secession of the opposition, IUDk into a mere divan 
of the minister. With whatever ambitions BIllIiety the honourable member for 
CharlemoDt may have looked forward to his entrance upon that high arena, he 
muat have felt the positioD a forlom hope as he looked round the splendid cham
ber, from whose gallery he had onen 10Dgingly gazed upon the assembled 
magnatea of Ireland. The seats of tbe oppositioo were almost vacant. GrattaD, 
under his beloved oaks of Tiooehincb, chafed like lOme war-wom Boldier, bound 
by parole, .. hile the trllMpet of his cause called all good men aDd true to the 
reacua. Curran ltood day aner day in the bloody assize of the rebellion, plead. 
Ing in Rch tooee of courage, pity, aDd wrath, as never were addressed to any trl • 

• bunal OD the earth before for mercy to the- YOUDg. the gifted, and the tru_aa 
well ask mercy from the famished tiger. The familiar facee that used to clUiter 
L"OUDd Grattan were gone--some dead and gODe, aDd their ancient placee 1m...,. 
them DO mora. TODe's old friend, Sir Laurence Parsons, eti1l kept his seat, 4Dol 

• 8nn'ow88 prepare4 Tone .. defence before the court-martIal, low. tbla Io~' 
~ .. nr bU.\Ire pobllahod. to m7 friend, Waldron Borrowe .. 

t i!Mdl'." Cllarleman"" loamala of the .K ..... 01 CIIIIJDOII8, 



WllOm. 

_aionalJy harTassed 1IIr. Pelham. George Ponsonby frequently attended, and 
• his upright chuaeter, high conn~on, and trained capacity were always aJ1 

honour to his party. Bushe had been for Bome months in the House, and was 
ereating a sensation by his elegant and spirited eloquence. Tighe of W1Cklow, 
Stewart of Killymoon, O'Donnell of Donegal, and a few more of the country 
gentry remained faithfuL But parliament was hardly attended during the 888-
sian of '98. by the squires. They were buey in their counties; 8(,me were dra
gooning the rebels, others had grown indifferent to the character of parliameoc 
since Grattan's retirement. A herd of colone1s, commissaries, revenue commis
sioners, members of ballast boards, and barrack boards, castle clerks, and black 

• leg barristers, composed the ministerial majority-suppressed the constitution 
whenever they were bid, and boasted they had been sent into parliament to 
pnt an end to it. The task of the little opposition daring thie dreary period con
sisted in an ineffectual effort to thwart and mitigate Pitt's TAorougla-the policy 

· bayonet in one hand and bribe in the other. by which he was preparing for the 
Union. After a few months more the Union itself roused ~ Ireland like the 
sound of the last trumpet. • 

-po. the 16th of November. 1798. 'Mr. Pitt writes to Lord Cornwallis enclosing 
a rough draft of the articles of Union, and appoiuting -VISCOunt Castlereagh 
Chief Secretary for Ireland.· On the same day. the lata Lord Lieutenant, Earl 
Camden, congratulates the young minister. his nephew; and begs he will write 
letter& frequently. as lIIr. Pitt has confidentially complained that the Lord Lieu
tenant is rather remiss in correspondence-write long letter& orten, and make 
his excellency sign them. Neither Mr. Pitt nor:Ear1 Camden seems to have pezo- _ 
fectly discerned the amazing elementa of power which lay latent in thie extrao,.. 
dinary young man. Who indeed could have believed that under that bland ado
lescent air. that lithe and dazzling front, and, stranger still, that tongue so awk
ward and maladroit, were hidden a heart as subtle, a will as truculent, a 
courage as cold, and a conscience as nnscmpulous as CIeS&J' Borgia'So For a 
model of Castlereagh's character. we naturally refer not to the generous amhi· 
tions, and the gallant rivalries of the British parliament; but to the cnUty. im
p88S&ble, and implacable ideal of Machiavelli's Prince, or the inexorable voli
tion, pas.sionlesa wisdom. and atrocious cold blood of the Third Napoleon. He 
was then not quite thirty years of age, and wore them with snch a bloomiog, pa
trician beauty. that it was the custom of the opposition to speak of the secrettuV 
as a amooth-faeed minion of lIIr. Pitt. He had that order of mind, difficult and 
'Jngraceful of display in the liberal air of public assemblies which" men of intel
lect," P(]Jt' ~ are always eo vain to contemn. To the last days of hia 
life, Castlereagh's mixed metapholliandrigmarole reasoning were the sport of the 
wits of opposition. Bllt sneer. stricture, and invective, alike glanced aside from • 
his impertlllbable, polite placidity. and his callous pluck. Few men have ever 
possessed such extraordinary execlltive facnlties, such reticence, tact, and dll
plicity, such skill in deceiving, and such address in managing men, and 10 
intense and even an energy in the condllct of great affairs. 

In a lew months he earned a name the most hateful in Ireland since Crom
well'So During the last months of the rebellion, acting as secretary, ad inwitIt, 
he had served a rapid noviciate in the corrupt system of the castle at one of ita 
worst periods. Bloody Carhampton, domineering Clare, and Toler, a faro-
1i0lll vampire, composed the real ex8C\ltive of the country iii the tima. At nell 



a 'council bosci ba learned to .. dabble his sleek young hands In Erin's gore"_ 
ancllearned the lesson with all the rancorous zeal of a renegade; fur a very few' 
ream before his lordship had been a very ultr&-democratic :Northern Whig.' 
Already an andacious and unscrupulous ambition possessed him. It was said 
that he even ventnred to emulate the fame, and imitate the methods of Mr. 
Pitt. Bnt perhapil the brilliant success, which another young Irish noble, Lord 
Moruington, had rapidly won In the wider field of imperial politics, obtained a 
more natnral incentive for him. Fifteen years afterwards, he and the two bro
thers Wellesley concluded that awful contest, In which Pitt himself had .SDO-' 

cumbed. Ita secret history is that of an alliance between these three Irish ad. 
'VCIltnrera. It was Castlereagh who appointed and maintained the Duke of WeI-- • 
~gton as British generalissimf)-W eIlesIey who suggested and Castlerellgh 
,who conducted the diplomatic arrangements which ballded all Europe against 
Napoleon at the congress of Vienna. • 

Yet had the young Secretary been of a 1!!SS aspiring and active temper, there • 
aat In his office an old familiar of the Castle, whose mind took a perfectly Satanic 
pleasure In the arta of intrigue and the darkElt passions of power, arid whose In
fluence be could hardly have escaped. It is likely that Edward 'Cooke had q1i1te 
as much to do with the formation of Lord CastIereagh's character as either nature 
or aecident. In the correspondence of that strange being, we observe an intel
lect of keen, cold, wily energy; a heart without passion, prejudice, or scruple; 
a temperament of preternatural aetinty, but which loved to sit still In the shade 
and move men "bout like puppets. To prompt an informer; to instru. a spy; 
'&0 know the precise'price of every memher in the House; how to manage the 
.. Popish titulars; If how to infuriate the Orange Lodges; how to master the 
weak pointa hy which the Lord Lieutenant and the Lord Chancellor, and theL1lrd 
Chief Justice, and the Attoruey-General and the Secretary could alI be moved so 
as to be of one purpose (hi8, Edward Cooke's purpose)-such were the arts which 
"e loved and In which he was .. ersed beyond any man who has 1illed his 01lice 
Wore or eince. Into Castlereagh he infused, with the zeal of a master who 
has at last found a jt pupil in the rare art he loves, all the tortllOUS schemel 
,and alI the dark experience of his lifa. . 

A rival is almost as essential to the passion of ambition, as a mistress is to 
that of lova. Almost from the very hour he entered the house, PlllDket pitted 
himself against the secretary. There was no extremity of insult to which he diol 
not proceed, In speeches, to which every man who listened must have felt that; 
they were destined to live as long as Irish history and the English language. 
Their honest passion and fertile eloquence, ~y redeem passages of that Bur. 
passing invective from the charaeter of unjustifiable vitnperation. But the 
Secretary sat silent-perhapil stunned before it all. There is no doubt whatever 
\hat Castlenagh was a man of courage.-

.. Fearl .... beca08e DO 'eeHng dwells !nice, 
I!la 'ferJ co\U8g8 8tagna&eI *" a rica. n 

But he neither ventnred to reply to those savage onslaughts, nor to seek the 
__ and in those days common satisfaction of the duel It is perhapil the mos& 
utraqrdinary proof we possess of the Secretary's elaborately stern and thick-8kiJJ.,. 
Dad oatmre that then or afterwards he never resented all this deadly animositr. 
Whm Plonket entered the English House of Commons, CasUereagh W&8 one GI 
tho 6M to bail his success In terms of unstinted admiration. On the questioDl 
Qf "war and the Petarloo Massacre, he led the Irish lawyer, 7et independale 



flP-t, UI4 .. importallt parliamentuy ~ __ ,. ~ lila party. 
. Aacl aftenrards wh8ll Plunk_ took office, ha ..-a of Cas&lereagh'a iad_ 
1IpOIl him ia auch &erma u &h_:-" His friendship and coIl1iden~ "... &ha 
prime ceases which iad-'. his majesty's go_t to desint my -w:.; u4 
I _ &NIy &dd that my RD-.ed reIiaIlca OIl &hs eordiality of his feelings _ 
yards .... lolaed to my per{ec& DoWledge of &he wiadom and libonlity <Jl &11 his 
,..blic objects and opinioaa, "... &hs principal eaases which iadueed ... to &eo 
cep& &he h~our which was ~ to me. No&hiag _ .... _ to me ia 
political liCe 811 ca1amitots u &hs _&, which, ia eoDlIIlOll with all his -&17 
ad Europe, 110 deeply ~. This was writtea to tU Harquia of LoDdoa
derry a few days after &hs miaister .. aai<ide. 

Plllllb& appears to haft entered upoa &h. eon&e9& of &he UniOllat first with 
deIpondeocy. Coote writes of &hs Bar lleetiDg, &hat II PIDDkei was emmiDg. 
8Dd cbaDged his ground from &he Tiolenee he h&d used in a fi>rm« debate to a 
.... of m ...... tioa. and by &hat daTiee h&d geod effiIet." A wry good effec& ia 

• tlr. Cooke's mind-fur he frankly decIaraI his decided belief &hat &he UDioIa 
would be carried l .. F .... , animosity, a want of tim. to eousider coolly ,he COD-

18Cl\Jences, and 4(1.000 lritish bayonets will can,: it... Ha mighl haft &dded 
&hs c:hroaie apathy which h&d afflICted &ha utiona1 parliamen&arists ever since 
GnU .. h&d wfthdrawn from public liCe; he might haft &dded. but hia andieDce 
would haft laughed &he assertiOll to _ ~t grand cease. which GnttaD. aft ..... 
1rarda &dmitted Ia &he mos& memorable words he .... spoke to &he Britisll Par. 
liament-·· Whea &hs Irish Parliament lIliecwd &hs Catholic pptitioo, on that 
day ah • .-o&ed &hs UnioD.; many good and picu __ she,.ga.,., and ahe liea 
&here with her many good and her plOU _ .. As the session of 1799 &d
ftIleed, &he lobbies and galleries of the h_and thedose&s of &hecestl.e became u 
buy as the StocIr.E:rchange, with peera.,"8Sand borongbatobe bought and sold, ap
plications Car the ~ps, teDjers fur the manufacture of situations and sine
cans, and applicatiOllll DOW eeldom aeglected fur places of every species b,. per
_ of all possible deaominatioua. When Ilr. Cooke has a little I.bure, we lind 
him writing to Doctor TIoy to ascertain it any more of his brother TItulars haft 
ginn ia &heir adhesion; and by retum the ~ of Saint Laurence writes 
back to &h. castle" to ,.y thal all .lighl ia Armagh, that he is a1mos& sun of 
'I'uam, and &hat his owe priests haft g'IX &hs biB" At Ias& &he old fire begaa to 
kindle lato a a.un... Wh .... &he meesme of the UDiOll. was really revealed, 

.1In& CODStematioa. th8ll wrath sp-.l frouI man to man, and shore to __ 
Two dassee _l>remos& to eom.biae and ~e independenl eountry ga
&1_; old vo\lIDteer colonela, toperchs of &heir counties, and owners of boroughs, 
who anticipated DOl mere!,- the .... tiona1 diihonour, but the injwy of their lada
_ and property. It aI\enrards cost at 1eas&~_ milliOllll of money, not &. 
8pMk of titles and places, to buy their aequi__ The eecond class was the 
Bar, 01 .... the most powerful, induential, and intel1l1Ctuai order ia Irish society. 
and haTing efta stroDget obrious motivea of interest, honour, and ambiti~ 
&bm &he gentry in the mainlieDaDee of a nationailegWature. The mos& CODSid&
nbIe maD of the Ii~ dass Ia parliament were the SJ-ker Foster. Sir La\llellC8 
I'anoIIs, Sir Henry Parnell, Sir Edward O'Briea, Tighe of W"tekIo ... , and S. 
wan of KillymOOD. To the eecond class, the Prime Sergeant l'itageralda o-g. 
1'000000by. &luriD, Bushe, Goold, llarringtoo, and Plunkef'belonpl. 

BIll ia &hal brief parliament DO man, sqaire, lawyer, « minister made sada a 
tIgare is 1"1..0&. The debates _ generally lei. by Panons or PoDsonby; 
be _ al_ys conat to MlQW, bul hd iIlnriablT spoke the ap-.b. of the ~h" 
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and Grattan significantl, recOgniaed the place he had attained. by taioJng" his 
_, nut to him when he re-en~erecl parliament. His later efforts nevor es

, _led th_ grand orations. The _ ind~the pestering IIIln:a8m that 
Rung like a awann of hornets, the clear, icy irony that flayed its adversaq 
like a ruor. and the fiery Cactfull invective that riddled a reputation like grap&o 
shot-the clas:iie structure, the 8tately, lnminoua, and enple language of thest> 
magnillcent speeches are unsurpasaed in oratory_but these were only the orna, 
ments or va:iations of ~ment that has all the aceuraCJ' of matpematical proof. 
In whicb every word is a link or one perf'ect chain; in "bleb aU the,jngenDity 
Gllogic cannot nggest one IItper/lnoUB _tence. And there is great moral gran
deur in the attitude which he 8ustaina threugbout-that of a jnriet pleading 
before the High Coart of Parliament, for tJle constitlttion of-whicb it is the d&o 
JIOBito,,", and whicb it is bound to guard against the lawless violence of the 
minister as well as of the mob. Even in the utmost length to whieh be carried 
the doctrine of the incompetency I)f Parliament to enact the articl" of Union. 
we observe that there is not a sylla~e of sympathy wito the attempts lately 
made by tbe people against the constitution.' lIe treat. the "bel in the seme 
eategory witb the mipi.tu, and wilen he justifies a resoI\ to the "llima rtltiO, 
.. he very plainly does, it is on tbe asme coostitutional princi~le as applied 
to an abuse of parlillmentary authority. that justified tbe Engllsb Revolution 
of. 1688. in consequence of. a lIItI!foa!ance of th6 sovereign power. How far be 
nrged this doctrine, th. following paSsage, taken from one of the speecllee of 
which only a fra¥mentary report is ulau&, will leU: • 

"I boldly assert, staking wtlatever professional character I may possess as a 
constitutionallawyeP, that if the parliament of Ireland pass this measure against 
the consent of the people of Ireland, their act will want aU the attribptes of • 
law. 'This is a plain, simple proposition, whieb I am ready to maintain; anll I 
caD on any learned or honourab141 gentleman in this house to contradict it. n 
fa eaid by gentlemen On the otber aide, that Parliament is omnipotent. Sir, tb. 
omnipotence 01 parliament, if literally understood, fa impions blupbemy, and if 
it be understood .. itb limitations, it proves nothing for tbe gentlemen of the other 
Bide, for it implies a limit Ia its omnipotence. Sir. -tbere are acta whicb but te) 

, name, proves tI,at no parliament can be authorised to perform" them-acts, to 
whicb no autbority can give the f(R8 of laws, and which all mankind are justi •• 
fled in resisting. It is true indeed, that noder and within the constitution, th_ 
ean be no power to control the legislature, because the l,gislature is the bigb., 
power known to tbe constitution; but who is the driveller will say, that ther> • 
fore any act of that legislature, howeVer coutrary to national justice, or incon.' 
aisteu\ wit& the constitution itself, is rightful, and that ~bey have a legal comp&o 

• tency to perfonn them. Ir th8l\o there are acts wbich DO power in the state is 
competent to, it remains only to aak is this not one of them-\, contel\d that It 
I&, because it is lID ad wbich goes to alter the constitution.· , 

At the close of tbe same speech, be says in a spirit only too propbetic:_ 
U Who will say, that when the imperial parliament shall bare got an uncon~ 

trolled power over Ireland, that they wiD not make locall.ws for the goveJ'D.O 
ment of this country? Who will answer'tbat when tbe Bah«u Ccnpw ohaIl be 
auspended in Ireland, it sball also be suspended in Great Britain? Who will 
ay. tha& the miserableoinhabitan&s of this remote and barbarous province ahaI 
not be smarting under the '~tter and the wbip, while the British Parliam~t, II 
Its imperial dignit,. ahaU sit unconcerned at our S:-treringi and Ollt of &be ruU 
DC 0\v cried" /.3 . . B 
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He lived to Bee the full extent of all he had foreseen. The last words, spokq 
against the Union in the Irish Commons, say the reports, were spoken by PI"", 
ket and Goold-words of what anguish and indignation we can faintly conceive. 
,'With the fall of Ireland's independence, the grand ambition of his life, an~ 

• of all the great Irishmen of that day, seemed to succumb. To Plunket especially> 
the shock must have been terrible.. Had the minist81 heen defeated, such • 
eareer lay before him, as no Irishman had yet attempted. He had a~uired in 
" few months, a rank in parliament equally splendid and solid. It is hardly all 
exaggeration to say, that he stood in a position to fulfil Grattan's labonrs, and 
to anticipate O'Connell's. To resume the old policy of the opposition, to reform 
the House of Commons, to emancipate the Catholics and the Dissenters, to erect 
a popular ministry in the Castle, and in the fulness of time, make bimself its 
Chancellor-such migbt have seemed a not unreasonable ambition, for lbe man 
who had so easily attained such an ascendancy in his native legisTature. In
stead of a destiny so brilliant, only tbe dull and daily-degenerating routine of an 
Irish practising barrister's life awaited him. One of the first curses of the Union, 
was that it sultverted the natural order of legal promotion, and for twenty years 
afterwards filled the Benches of the Four Courts witbjudges, who had no claim to 

,the ermine, but that of having ,corruptly opposed the leaders of their profession on 
,the question of national independence. To an Irish barrister witbout office or pri
,vate. fortune, a seat in the British Comm~ was the road to ruin, in times when 
all the expenses and troubTes of a parliamentsry life may be epitomised in the 
:tact, that the mail took four days to go from London to Dublin. Even in the 
Ipresent age of cheap and easy communication, it is in S01ll8 cases a rather risky 
.peculation for honourable and learned members who have got a country to sell 
-'-the competition is so undue, and the first self-denying pangs of a lessening fee 
book so sharp. In despair, it is said, Plunket meditated for a time emigration 
to England or the United States. Finally, he settled down to make the leading 
and most lucrative practice at the Irish Bar-to make money-to watcli oppor
tunities of making power. Already it was said that he was far fonder of money 
and of power than of mere fame. -

The nex t time he appeared in public life, it was to cloud in an unaccountable 
hour his character as an Irish patriot and as an advocate, with that merciless 
speech for the Crown, in the case of Robert EUllllet. No palliation can mitigata 
,the simple censure, that his speech to evidence upon that occasion was a cruel 
and uncalled for assault npon a young heroic martyr, who had already surren
dered himself frankly to his doom, But the publicists of the day, who sympa
thised with Emmet, or who, like Cobbett, hated Plunket's party or person, did 
not rest there. They declared tbat Emmet had attacked Plunket from the dock 
_which was a lie i that Plunket had been under the deepest obligations to 
J'\Dmet's fathet and brother_which was also a lie i and that Emmet declared' 
)J.e had imbibed the opinions upon which he had acted from Plunket's teaching
opinions, now abandoned by Plunket for corrupt motives. This also is an asser
tion equally without foundation i but which has never yet been properly met by 
the apologists of Plunket's conduct. There is to it one simple and sufficient an. 
swer. Ten years before, towards Tone, Plllnket had evinced precisely the same 
sentiments, Violent and unfeeling as he was in their "tterance, it is impossible 
to deny that they were in perfect consistency with the settled opinions which he 
had for many years held and expressed. In every one of his Union speeches, he 
tipeaks of the attempt of the United Irishmen and the attempt of the ministor 
'llith aqual abhorrencs. There can hardJ,J: bo a doubt that he regarded Emmet's 
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experiment, as one monsllangerollS in every se1lS8 than even tha& of '98-1non 
likely, but for the merest chance, to have succeeded, and certain to ha.,.1ed to 
an atrocious anarchy, or a French deputy-despotism, ir it had. It was now not 
merely horror of democracy -horror of Bonaparte too had seized upon men's mind&. 
And those who doubt the extent to which both feelings may have fairly influ
enced Plunket in warning the country against such designs, will find that Cur ... 
ran, speaking not for the Crown, but for the defence of one of Emmet's partizaDl, 
Owen Kirwan, a few months afterwsirl"t 1W!d language of the same spirit, and if 
possible, mons vehement. Perhaps, too, the very sense that the rebellion had 
wnsiderably contributed to aid the minister in carrying the Union,· added its 
rankling bitterness to the animosity which be exhibited against all who had 
hand, act, or part in this last attempt of the United Irishmen. 

It is certain, however, that Plunket's speech against Emmet had the efFect of. 
establishing good relations between him and the government, and led directly to 
his acceptance of office under 1I[r. Addington's ministry. He became Solicitor
General in October, J803, on the promotion of Staudish O'Grady to the Court 
of Excbequer; Attorney-General under Mr. Pitt, in 1805; and retained office 
with Bushe as his collesgue under the Cabinet of .. all the talents," worthily sus
taining their intellectual reputation in-Ireland. They gave him an Euglish seat, 
aud tempted him, not reluctant, to a British ambition. His brief'"career in Par
liament at this time, bred in him an extraordinary attachment to tbet high and 
elect party, of which Earl Grenville was the head. He followed the Stowe sect 
ever afterwards. Nor is it difficult to conceive, what an efFect the influence of 
that family of statesmen, by birth and profession, aristocrats in the noblest sense 
of the word, and engaged to tbe public service with a zealous, unselfish, and in
dustrious devotion-must have had upon a mau, fresh from the Uniou's experi
ence of borough-mongering rotteness in the lower House, and miserable selt
emasculation In the upper. In their resolute sincerity for the Catholics, and 
against tbe French, he founded the basis of his future political career. He left; 
office honestly with them, in 1807, gave up.his seat, and came home to make a 
fortune sufficient to enable him to live independently in Parliament; showing, 
as Grattan said, .. a contempt for ealery equal to his regard for law." There is 
DO doubt tbat at. the time he could have continued to hold his office, as Bushe 
did, and secured to him.elf the fifteen years of absolute power and unlimited 
lucre upon which his rival, Saurio, then entered. 

Thia is a view of him, at the height of his fame as a lawyer, in the period 
wblch followed, from the vivid pen of William Henry Curran:_ 

II Of all the eminent lawyers 1 have heard, he seemed to me to be the most admi
rably qualified for the department of his profession in which he shines. Hia mint 
til at once subtle and comprehensive; bls langnage clear, copious, and cond8M8d; 
his powers of reasoning are altogether wonderfuL Give him the most compli. 
cated and doubtful case to Bupport-with an array of apparently hostile decisions 
to oppose him at every step-the previous discussion of the question has probablt 
aatisfied 10n, that the arguments of his antagonists are neither to be allSwerad or 
avsded-they have fenced round the rights of their clients with all the great 
Damea in equity-Hardwicke, Camden, Thurlow, Eldo~ :-Mr. Plunket ri&es: . 

• .. If Hr. Pitt bllrm, be .. \II meet with no dlmeolly; the mllfortuD .. or tha 1'1_0' 
tlma are much 10 f&Your toward. carrying the p ...... enC pOint 0" the oame grounda that 
tile rebtll\on aaolateclln C&rI'Jlng tIIa Union. Timid men will noC ventnnl on any chan, 
or II)'Mm ho ... ., .. wloe and Jon. unl ... tholr feara are alarmed by preuing daose .... 
-.l.or4 Corn .... II" '" lArd C ... ~II-C.~rl "",'Uga Co"","ro>1nuoa, TOL I .. " P. 211. 
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you aN deeply attentive, rather from curiosity to witness n display of hopele81 
dexterity, than from any uncertainty about the event. He commences by 80m. 
general, undisputed principle of law, that Beems, perhaps, at the first view nOl 
10 bear the remotest relation to the matter in controversy; but to this he append. 
aJIOther and another, until, by a regular Beries of connected propositions, h. 
6ringa it down to the very point before the Court, and insists, nay; demonstrate!re 
lbat the Court caunot decide against him without violating one of its own mon 
venerated maxims. • . 

"In thiB respect, I look upon Mr. Plunket, going through a long and impormnt 
llrgwnent in the Court el Chancery, to be a most extraordinary exhibition o' 
buman intellect. For houra he will go on and on, with unwearied rapidity, ar
guing; defiuing, illustrating, s.parating intricate facts, laying down subtle dis· 
tinctions, prostrating an objection here, pouncing upon a fallacy there, tben re-

o tracing his steps and re-.stating in some original point of-view b1J general propo
Bition; then Bying off again to the outskirts of the question, and dealing his 
desultory bloW8 with merciless reiteration, wherever an inch of ground remains 
to be cleared; and during the whole of this, not only does not his vigour Bag fol' 
a Bingle instant, but his mind does not even pause, for a topic, an idea, or an ex
pression." 

In 1812, Plunket re-entered parliament, as member for Trinity College; &II 
honour for which he was almost absolutely indebted to the energetic friendship 
Qf Magee, then Senior Fellow, and the most potential partizan in the Univer
Ity. He had waited long, and his patience had its reward. His position was 
one of perfect indepeadence, and of high prestige. His professiQnal savings had 
already laid the foundation of an afHuent fortune. By his brother, Dr. l'atrick 
Plunket's death, he inherited the ample Bum of £60,000. Thus the essential 
basis was secure, and he could afford to abandon himself to his ambitio'!,-for th& 
man was in one sense like Virgil's giant, whose head was in the skies, but whos& 
feet touched the earth; and made very sore indeed that they touched it ere h&· 
moved. He goes, said Curran, finely from the Newry hustings, "like Gylippus. 
whom the Spartans sent alone as a reinforcement to their distressed a11y
Gylippus, in whom was concentrated all the energies and all the talents of hia 
·country." He was already favourably known to the House of Commons. IIiIII 
Bingle speech in the session of 1807 must have created a considerable sensation. 
waen we find Whitbread next year speaking of it, as .. one that would never 
be forr,otten.". ThUll, in easy circumstances, member for his university, with 
the fame of his former political career, of his present professional pre-eminence. 
and of his austere and dignified ambition, preceding him, he took his seat und&& 
enviable auspices. 

The time too WBB propitious of opportunity. He came in the interval of twet 
great parliamentary eras-while the cotemporaries of Pitt and Fox were gradu
ally retreating from public life, and before Peel, Canning, or Brougham had yet 
risen to tbe full perfection of their powers. The Irish character never stood ill 
higher repute. For fifty years before, almost the greatest names which illumi
nated the history of the Commons had been Irish. There were dozens of old 
members, anxious to hear the new orator, who had listened to tbe inspirea, majes. 
tic, and opulent wisdom of Burke, to the popular vigour of Barre, to the splendid 
pasBion of Sheridan, to the savage eatire of Francis. Grattan's lustrous energy, 
Ponsonby's manly Bense, Tierney's trenchant irony, Canning's clasBic tropes and 
elegant sarcasm, were, Ilt the time, the greatest intellectual attractions of tha 
Bouae. Plunket epok4l' to t.bem in a new and unexpected strain. In what hf 
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said, a m~st elaborate logic, a rare depth of meditation, and an austere gravity 
of tone, half.statesmanlike, half judicial, were splendidly combined with a singo. 
lar purity and precision of language, and an extraordinary, vehement, and un. 
flagging intensity of expression. It was more like the langnage of some grent 
noble of the robe, speaking with the sense that the estates of the realm really 
hung upon his words, than the common Rartiz~n· declamation of the House cI 
Commons, which has no h· ,rizon but· the opposite benches and the reporter's gal
lery. The greatest authorities in and out of the House, declared that be reaeh", 
the very highest style of parliamentary oratory_ style in comparison with 
which Canning's was flashy, and Brougham's coarse, and Peel's thin. Old 
Charles Butler had sat in the gallery of the House from far-back penal days, 
when there was not a flicker of hope for the Catholics. He had heard Chatham, 
North, Pitt, Fox, Burke, speak their greatest speeches, with a fastidiously criti
cal ear; and he declared that Plunket's btleeeh of 1821 had never been sur
passed in the British Senate, Of his very first appearance, it waS unanimously 
admi tted that no such speech had been heard in the House of Commons since "Sh .... 
ridan's Begum oration. Lord Dudley's was an opinion· npon political talents and 
effects equal to Horace Walpole's upon fJerw and bellu leteres-he repeatedly de
clared that for its gravity and sagacity, its energy and intensity, its exactitude, 
its sober and stately grace, he preferred 1'Iunket's to all other styles that he had 
known or read of. 'I 1 wish you had heard him," he wrote of the Peterloo Speech, 
II in answer to lIIackintosh. He assailed the fabric of his adversary, not by 
an irregular damaging tire that left parts of it standing, but by a complete rapid 
process of demolition that did not let one stone continue standing upon an. 
,other." Thllt slllgle speech admit!Wly saved the Cabinet. It was Mackintosh's 
own admission, that if Plunket had been regularly bred to Parliament, he would 
have made the first public figure of the period. All the great Commoners of his 
.era admitted his supremacy as freely as had his old mates of the Historical 
Society, Last, and most marvellous tribute of all, hardly credible of the House 
of Commons I He is said, on several of the Catholic Claims'Debates, to have 
converted various votes to his side, (so many as six, it is alleged, upon one oc. 
casion,) by very dint of conscientious conviction. 

At fifty years of age, he was in the full maturity of his powers. The long in
terruption of his public career, had not in any way dulled or frustrat.ed the fine· 
:political faculties he had displayed in the Irish House. The rolling vehemence 
.and impatient fire of his earlier invective had subsided indeed, but so had the 
passions which prompted them. His satire had become as serious and mordant 
.&8 Swift's-his reasouing as strict, lucid, and close as Locke's or Suarez'. There 
was something inspired aud auguall in his tone when he addressed the House; 
they were flattered to feel that he raised them to the level of his own gallus. 
His person and physiognomy fully sustained his character. He was of more thaJi 
the middle height, built of big bones and massive musgles, with a deep full chest, 
from which issued a voice of powerful metallic tones, slightly marked by the 
extra-emphatic accent of Ulster, His head has been perpetuated by the masterly 
chisel of Christopher Moore. It is the same head that our ethnologists usigu to 
the old Irish of Armagh. The brow rises like a dome over features of coarse anti 
crooked outline. The sides of the head are like walls--there is a lofty and well
an:hed span from ear to ear-a heavy arrear of animal energy behind. n. 
jaws were immense. The lips, long anti ocnvex, looked as if language ,vould OYer-
flow from them, The eyes shone with calm, l£ern lustre, under a forehead craggy 
.vith manifold organs, lined with innume~abi .. long, pall\lle1 wrinkles, and-fr011l 
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, which a perpetilai pallor overspread toe whole visage. While he pleaded befOnt 
&he Bench, there was a natural authority about him, that embarr&ill!ed the Chan
ee1lor on his wool-sack. He lorded it over Mr. Speaker, too, and chained the 
CommollS when he rose. His manner bad the same austere energy and stlldiona 
limplicity as hj,a langnage. It was perfecUy natural and unaffected; the 
only pecnIiarity 9f his delivery On record is, that as he reachee! each climax of 
his statelllllllt, point after point, he wonld raise his two hands gradually above 
his head, and then snddenly swiog them dowu, as thongh he would drive the 
argnment home with a sledge-hammer. It was a singnlar gest .. re, and almost 
_mad.. to say pod erat demonstrandum. 

l'lnnket's eourse in British politics illnstrated the principles of B1:J'ke, and was 
identified with the party oC Earl Grenville. He was auAnti-Jacobin Whig. 
In 1813, we find him in savage attack upon the Liverpool Cabinet for compromis
iog the Catholic Question; but in 1815, he sustains the same eabinet against Earl 
Grey and the Gallican Whigs, npon the question of renewiog the war. The 
rollowiog year, we find him again in violent opposition to the financial messnn1l. 
af the ministry. But when the discontents which ensued Upoll thoae very mea
!Urea assumed a revolutionary character, he gave to Lord Castlereagh all the 
bnmense aid of his ability, his inelependent position, and his forensic fame. His 
speech upon the Peterloo massacre had the same result, in opening direct rela
tions between him and the government, that had followed his speech iD Emmet's 
ease. ... He saved the cabinet by that one speech.' said ODe oC the ablest and 
most critieal of the Whigs."" The CabiDet were more than willing to acmow
lee!l,,"l the obligation-but Plunket was slow to admit an interested adhesion" He 
wonld not even accommodate them with a full report of his Peterloo speech. 
Nevertheless, he was heartily abosed as a corrupt deserter by Earl Grey in the 
Bonse of Lords, and by the advanced Reformers iD aDd out of ParliameDt. There 
was now, indeed,!an open breach in the ranks of the opposition. The structure of 
n.e Cabinet had also considerably changed. It contained at once the most unre
lenting enemies and the most eminent advoeates of Emancipation in the house." 
'Indeed there never was a cabinet in England, not even Chatham's, which 
so completely deserved the epithet of a Patch-work Cabinet as that which is 
called Lord Liverpool's, from the year 1812 to the year 1827, but which in reality 
consistell. of the same integral elements, for five years before, and for three 
years after tbat statesman"s premiership. It bad originally been formed on a 
pledge to the king, never to propose any redress to the Catholic Claims-and 
consisted on thll- one hand of ministers like .Perceval and Eldon, who were his 
majesty"s particular advisers in this question, and on the other hand, of PiWs 
peculiar disciples, the young Tory tribunes, Cnnuing and Castlereagh. who ae-' 
eepted his design oC emancipating the Irish Catholics as a doctrine of imperial 
policy. One could not by possibility traverse a wider differeuce of view npon 
&his subject, than existed between the minister who kept the king's cooscieDce. 
and the minister who stood next to the people, between the liberal zeal 01 
Plunket, and _ the incurable bigotry of Eldon_ By its later Irish appointllleDts, 
this government bad adopted a system, which amounted to a precursorship 0' 

emancipation. But whenever the qnestion came into the House of Commons. 
Ohe opposition c(·uld afiord to louk on, and hallno one set 0' his ~ajesty's minis
ters against the other. Imagine snch a debate as this! The Irish A ttornel'" 
Gl\Ilaral rises til present Cle petition of the C",tilolic Association, an,} La de; • 

• Mr" O"oo-Madrn' ... keland and Its RuI .... -
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clare that the laWl all"ecting Catholics are an unconstitutional, impolitic, and-~ 
~ injusti.. Tbe Secretary for tbe Home Department denounces the Catho
lic AssoclaHon aa the greatest perU of tbe public peace, and the Catbolic CIaima 
aa incompatible with the system and institutions of the empire. The Secretary 
for Foreign Affairs bas come down to the hoose on crutchee, to declare his solemn 
belief, that England will forCeit her position in Europe, if sb-.,persists in refus
ing to do justice to her lrbh subjects. The Irisl1 Chief Secretary assures honour
able geutlemen, that the Irish people are a rabid and rebellio .. horde, wh" 
will 0011' ewamp the State if admitted. Finally, the minister who carried the 
Union, and who has the most profound experience of the policy of the Castlc, 
lakes a last opportunity of assuring the hoose, before his elevation to the peer
age, that this m~ure must sooner or later be passed, and the soouer the 
better. What is IIts Majesty's opposition to do whUe his Majesty's ministers 
are at such cross-purposes? The Hoase of Lords with calm contempt listellll 
to this exterior uproar; but Eldon, on his wooLsack, that had almost become. 
aecond throne, now and then shudders with a foreboding terror; hearing afar 
off .. the tramp of seven mUlioDS of men." 

There is DO more signal rettibution in all history, than that which has rollowed 
Ihe cruel and impious injustice of the Irbh I'eual LaWs. Despised and persecuted. 
the miaerable Celtic Papist pursued the British minister like tbe mODSter of 
Frankenstein, breathing perpetual vengeance, and harassing his pclicy at every 
poinL . A tithe of the armies that met hia generals in ],'landers or Spain was re
uuited at the mass houses of Coooaught and .II unster. It was tbe arm of the Irislw 
Catholic in the enemy's uniform, which covered the retreat of Ramillies and de
cided the victory of ],·ontenoy. The most dangerous antagonist of the English 
~nquest in India was one of the expatriated, Lally TolleudaL It was a Mun.,ter 
'Papist who led the Rl1&>ian arms to the spot where Sebastopol lately stood. III 
all the armies and courts of Europe, this outlawed· and excommunicated 
(Pariah disgraced the policy of England, by his. heroic valour, bis loyalty in 
service, and bis capacity in command. At home, meantime, he kept tbe Ascen
dancy whicb had been established over him, in constant terror of a war at ouce 
servile, civil, religious, of property, and of the succession. He was by t~ • 
Jacobite and a Jacobin. When the Ascendancy took up arms against t:ngland, . 
their citiaeo array rested on the unarmed masses, who hated tbeir Irish 
masters much, but their Engli:;h enemy far more. When the Ascendancy reCused 
the Catholic petition; they revenged the wrong by that passive attitnde which al
lowed the IJ niou to be carried. Tben they sbared the prostration which berel their 
country; but although apparently iusignificant in the policy or the empire, the 
dead weigbt of their pressure mysteriously destroyed its equilibrium. In 1801, 
in 1807, long heCo:. O'Cuunell bad elevated them illto a political power, Pit~ 
and Greuville. the two ablest ministers orthe two greatest parties in England, bad 
to abdicate office, ""cause the conscieuce of a British statesman could no IoUb" 
tolerate tbe indefensible injustice of their po6itioo. They cowed Wellington.
they checkmated Peel. 'lbe Irish Catbolio. have wrecked more ministries since 
the lInion thau all other political questions and parties pllt together. Tbe ola 
king, George the ThiN, had, witb a dOg'o-ed and maliguaut bigotry devoted aD 
hill authorit,. to maintain bis hostility to their claims; but in the end tbe taslr. 
broke his brain. The Duke of York publicly declared that the Catholic Qllestioll 
had driven his Cather mad. The crown at last had to give way berore that mon_ 
UtuIl8 moral force, filled with such spirit and 1Qlidnrit& George the Fourth, witla 
C&ant, toli.! the lriih Protestant Bishops that" tbe,. had done their duty"jn ."'lling 
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'hi;'" be was abont to 'break bis coronation oaTh, .. but what could he do? 
He could not command a ministry capable of conducting affairs in the position 
to which they had come." To this conclusion it had come at last; and largely 
Dwing to Plunket's endeavonrs. 

.. Lord Plunket was, in my opinion, the most powerful and able advocate the 
.llatholics ever hal!. I will say, that he, more than any other man, contributed 
to the success of the Roman Catholic Question." Such is the striking testimony 
'cf Sir Robert" Peel, expressed when au interval of nearly twenty years had cast 
'the sober hue of history between him and that momentous political crisis. 
'Such too was the emphatic and authoritative testimony of Caunin~. And 
St is true testimony. We, Irish Catholics, are wont to regard our extraordinary 
agitation with its plenary alTogation of the functions of government, its weekly 
parliament in the Corn Exchange, its exchequer of Catholic rent, its arbitration 
courts of justice, its omnipotent tribune, and bis brilliant staff of orators_his 
skilful application of the administrative mechanism of the church-his masses of 
passive-obedient ol'stormy-passionatepeasantry-allculminatingtothegrandcoup 
which complet,ely clogged the Protestant Constitution at Clare; we are too much 
nccustomed to treat these things as the whole of the history of Catholic liberty. 
But it had a splendid parliamentary history besides-and to parliament Plunket 
impersonated the cause as completely as O'Connell did to the people, He did more 
to reconcile the mind of the House to the policy and justice of the Catholio 
Claims than any other, than all the other advocates of them. His clear, calm, 
lofty argument reads strangely beside the passionate appeals, the clamorous com
plaints, the taunts and threats of the Catholic Association. The grand grounds 
ot"that argument were: I. That the Catholics were not slaves at all; that they 
were already practically admitted to the substantial privileges of tbe Constitu
tion, and only deniel i~ honours in such a way as to offend their loyalty withoul 
leiSening their power. II. That the macbinery of exclusion by oath under 
the Test and Corporation Acts ·Nas immoral. imperfect, and inconsistent in itself, 
a..~d witb all the internal and external polity of England. III. That the trne 
I!8fetyof tbe Cburch Establi.hment consiste,1 in a generous policy, whereas its 
identification with the existiug system of oivil disabilities exposed it to the peri
lous enmity of a whole people. IV. Tbat a system of religious disabilities was 
aHen to tbe spirit of the British Constitution, and had only been provisionally 
attacbed to the legislation of the empire, under circumstances wbich had gra
d!!ally expired-sustaining thi. branch of his argument by a masterly historical 
.tOldJ of tbe progress of penal religious legislation from the Reformation to 
the Revolution, and the re·actionary tendency towards a total repeal of the peeu
li~rly Protestant laws afterwards. V. That the safety of Church and Statl' 
against Popery might in the present age be amply provided for by accompany
ing the grant of civil privileges to tbe laity with a system of administrative re
lations with tbe clergy; a concordat-the Veto, the Pensioll, wbat the Catho
lics c"'lled the Wings • 

• The House had been in the habit of considering Catholic Relier merely as a 
measure of expediency, an;l even of an immoral and unconstitutional expediency. 
Arguments so different from those whicb it was in the habit of hearing-argll
ments which rested the case of the Catbolics upon an indisputably constitutional 
basis, created, we lOay well believe, a profound and original sensation. Plunket 
has obtained tbe whole glory of tbis unrivalled political pleading. But ~Jnnket 
perhaps unconsciously had drawn its leading principles and metbod from that 
~rand depository of political wisdom, the writings of Edmund Burks. Tht 
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Ttacta and L~tters of that master of stateSmen on the Catholic Disabilities_ 
although loosely and hastily written, and, like his other Irish political stndiel~ 
almost forgotten in the fame of his lahours for the people of India and America, 

, and against the principles of the French Revolntion-had long beFore exbansted 
the SIll>j~Ct, and left only corollaries and dedncibles for those who followed in his 
rear. He" who saw everything and foresaw everything," Iilld from the first 
moment that his splendid mind snrveyed the condition of "that municipal coun_ 
try in which he was proud to have been born," ul'ged that the civil emancipa. 
tion of the Catholics and the freedom of their Chnrch from the infiuence of the 
.tate, were essential principles of imperial policy and Irish government. 

On the latter point, the question of the independence of the Catholic Church, 
Bnrke stands honourably alone among :British statesmen. Upon this point the 
parliamentary question and the popular agitation moved always aloof, and yet 
always approaching to each other. British statesmen and the British Parlia
ment would gladly have conceded civil privileges to the laity at any time, 
provided they obtained an infiuence over the Church. Pitt's plan contemplated 
the reduction of the Irish bishops and clergy to a state' of dependence upon the 
erown as complete as that of the Established Church j and Pitt's was the pro
ject of law which his snccessors always contemplated. Even the liberal Pro
testant body, even Pluuket and Grattan, were anxious, while they conceded 
full political rights to the laity to encourage them to what they conceived an 
independent use of them by weakening the inflnence of the clergy. It would 
!leem to have been by a special Providence that legislation upon the question 
was so long delayed; for hl!d it taken place at any earlier date or under allJ" 
ilther ministry, the old national Church of Ireland should inevitably have been 
the subject of a department in the Castle. Pitt had perfected all his arrange
ments with tIie principal bishops and the leading ari*>crats of the Catholic 
body. A strong body of tqe laity, a strong body of the bishops for many years 
afterwards eagerly supported the Veto. Immortal honour to Daniel O'Connell 
and to the faithful Catholic instinct of the people, who snstained him in repudiat
Ing any concession that would have brought the taint of a state connection 
upon the free Church of St. Patrick and St. Lanrence! For years of patient 
hope deCerred, of glorious inderatigable effort, they laboured not in vain; they 
had at last so widened the lireach and weakened the enemy, that the final,effort 
carried the question by storm, and ministers had to surrender Wings' and 
all. The history of these persistent parliamentary approaches is the history of 
Plunket's career in the British House of Commons. He moved with the progre!s 
nnd grew with the growth of the Catholic question. It made his fame as the 
first parliamentary orator of his period. He went into office, with it and Lord 
Wellesley. He went on the English Bench as Sir William Plunket, lIIaster of 
the Rolls, when Canning's premiership denoted another advance in the ministe
:tial dispositions to concession. Finally, he went to the House of Lords with the 
Jlertainty that it was safe in the Commons, and sat by the Duke of Wellington's 
~de, watching eve.-y tum of the debate, and not less impressive in that cold and 
,stately atmosphere, than he had been among the knights and burgesses of the 
three kingdoms. I 

And with the enactment of Catholic Emancipation, Plnnket's political 
career may be said to terminate. His arguments in the Upper House are as 
powerful, as profoWld, as well adapted to his audience, as those which for years' 
he had addressed to the Commons. But after he came home with that great 
lIIeasnre of peace and good-wUJ, h,e seldom reappeared in the Folitical arena 
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He did, inrleed, once or twice put forth the old lustre and vigour of his mind in 
that match less debate in which, with him, the great law lords, Lyndhurst, and 
Eldon, and iSrougham, closed in the lists of Reform. But his speaking, which was 
&equeut for several years after 1829, was generally upon Irish business, and 
was only a superior order of common-place. 

His caroer in office was distinguished by a high-minded fearlessness and im
partiality. He gave the example of a crown prosecutor, who, in the most violent 
times, was ne.,.er known to pack a jury. If he strained the authority of hi& 
Dffice in the BottIe Riot prosecution, we are bouud to remember the position in 
which the first officer of the law was then placed in Ircland. He stood between two 
factions, which equally domineered over the law in their respective spheres; and he 
had determined to try issue with both. He had to deal with Orange judges, sheriffs, 
juries, and officials upon the one hand-ne had to assail a cause indeutified with 
his own personal predilections and antecedents upon the other. He failed in both. 
What could he hope to do against the Orange Ascendancy, pleading in a hostile 
court, before a packedjury, with Mr. Solicitor-General,a well-known partizan of 
the prisoners at the Bar-and scandalously deserted by ministers when the case 
afterwards came before the Commous I If ever a man was justified in pushing 
authority to the extreme, it was in such a position. W. may be sur. th~t he 
secretly rejoiced when the counter-proseclltions which he undertook against Sheil 
and O'Connell also failed: and may well fancy his feelings realised in Sheil's 
passionate appeal ;_ 

.. When Mr. Plunket read the words nttributed to Mr. O'Connell, did he ask 
himself-What is the provocation given to this man? Who is he, and what 
am I? Who is His Majesty's Attorney-General, the Right Honourabl. William 
Conyngbam Plunket? I know not whether h. administered that personal inn 
terrogatory to himself; but if he did, this sbould have been the answer. • I 
raised myself from a comparatively humble station by the force of my own 
talents to the first eminence in the state. In my profession I am without an. 

. equal. In parliament I had once no superior. When out of office, I kinuled 
the popular passion_I was fierce, violent, vituperative; at last 1 have won tbe 
object of my life; I am Attorney-General for Ireland; I possess great wealth, 
great power, great dignity, and great patronage. If 1 had been a Roman 
Catholic instead of an enfranchised Presbyterian,. what should I have been ?' 
I call tell bim. He would have' carried up and down a discontented and re
pining spirit;' be wonld, have felt like a man¥ith large limbs who could not 
stand erect; his vast faculties would have been cribbed and cabined in; and how 
would he bave borne his politicru humiliation? Would he bave been tame and 
abject, servile and sycopbantic? Look at him, and say, how would tbat lofty 
forehead have borne tbe brand of • popery ?' How would tbat bigh demeanour 
have worn tbe stoop of tbe slave? No, he would have been the cbief demagogue. 
the most angry, tumultuous, and virulent tribune of tbe people-be would have 
superadded the honest gall of his own nature to tbe bitt<lrness of political resent
me lit-he would have given utterance to ardent feelings in burning words; and 
in all tbe forre of passion, he would have gnawed the chain from whieb he could 
not break. And is this the man who prosecntea for words? If the tables W0\"e 
turned; if 1I1r. O'Connell were Attorney-General, and Mr. Plunket were thll 
great leader of tbe people; if Antony were Brutus, and Brutus Antony, hoVi 
would the public mind bave been inflamed; wbat excitil!g matter would have 
been flung amongst the people? mat lava would hll ve been poured forth ~ 
• The very stones would ri..e in mutinY.' \Vnuld to Heaven, tbat not only Mr_ 
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Plunket, . but eVery other Protestant that doplores' oar imprudence in the' 
&pirit of a fuatidioUl patronage, would adopt the simple test of nature, and maktt 
our case his own, and he would confess .that, if similarly situated, he would give -
vent to his emotions in phrases as exasperated, and participate in the feelings 
which agitate the disfranchised commODity to which it would be hie misfortun~ 
to belong.~" 

He was not a great judge In the opinion of the Four Courts-rather, be it 
said, he was not so great;. judge as his former fame had led men to expect he 
would prove. But after a position at the Bar, in whicb his character had towered 
hy its moral and intellectual elevation, over a bench filled by much inferior men, 
and after the illustrious and powerful station which he had so long occupied in the 
lenate, it i8 easy enough to understand· that neither the Common Pleas nor the 
Court of Chancery was likely to excite his faculties, or administer a fresh im
pulse to hie ambition. As he grew old, it ilegan to be observed that he was of' 
an intensely indolent disposition. 'rhe three score years and ten allotted to 
man's life had almost elapsed ere he reached the woolsack-and, spent in such 
.rduoUl and unremitting exertion, might well have wearied and worn away even. 
that massive intellect and those athletic energies. In his most vigorous days. 
indeed, it ie eaid tha* hie best work was the fruit of rapid, ready, and intens& 
eft'on rather than the result of patient and plodding industry. Old attorueys say 
that he was seldom known to note a hrief, and that he digested his business all 
he drove into town from the beloved shades of Old Connaught. Of the method 
'.If hie pnblio speaking he told Sheil, who told George Henry Moore (so that the 
tradition reaches us through a line of orators accomplished in the art) that he 
always carefully prepared to the very syllable the best passages and the best 
only of his great speeches, and nsed these as a kind of rhetorical stepping stones, 
trusting to his native fluency and force for sustaining the style. Sheil said, 
what all who ever heard and all who read Plunket will confirm, that so consum
mate was the art with which this was done, one could never discern where the 
prepared was welded into the extemporaneous. But certain it ie helieved to he,. 
that many of hie great sentences-tbat for instance in which he did not say that 
History was no better than an old Almanack-had been carefully constructed 

. and finisbed ad tmguem long before the occasions came upon which they were 
applied. It is easier.to believe this of a style with the corruscating brilliancy of 
Grattan's than of one with such a stately and sustained rhythm, 'and out of 
whose own innate and vivid vitality, the grand, simple figures seem to flash. Of 
hie wit, t Parliament seldom saw a specimen; but some of the best anecdotes of 
the Four Courts are those which record its virile ease and attic finish. . 

Hie later life preached two striking political morals. One was reflected frOn1 
the passionate nationality of hie early life. He had submitted to the Union; he 
had devoted his mighty talents to the service of the empire; he had become a 
West Briton to all intents and purposes. But the curse of Swift was on him 
withal. Being an Irishman, he was used while he was useful, and afterwards 
flung aside with indignity. When he was appointed Master of the Rolls in Eng
land by Canning_the first attempt that had been made to place an Irish Bar
rister on the English Bench-the Bar of England rose in rebellion at the outrage 
to their nationality, and the minister was obliged to cancel the appointment. SI) 

to Speech In Catholic A .. oclatlon, 8th JanlllLl'JI, 1826. • 
t 1 may be 8lIcuaed for mentioning here, the 1.lt wlttlcl.m of I'lunket'o of which there 

/ Ilrecord. .. Whs. lotbe tollS oUho N"'''''' to·day, my lord'" aoked lome onoln '43. .. Ob, 
Wolfe ToJM!, of cours,' IVat hl .... ,.wer. 



IIElIODio 

lIlueh lbr the reality of the Union I Bat when in his old age, die Whigs .. nted * get the Irish woolsack for Sir Johu (afterwards lArd) Campbell, Lord Plllllb& 
was di~cefuUy huatled into a reloctant resignation. He had thus liftd to apo 
:tiro" in his own penou the prophetic spirit or his earli .. da" Ther~..., another 
molal too in this later life of his-his pnce. When he did ae1l hi~ it ... 
lID the grand lIC8le or his dwacter. After making, as it ..... beli..-l, £120,000 
at the Bar, he took, one after another, the most honourable and productive om
(.f his proCession, and the British Peerage. He made ooe son a Bishop. another 
a Chainnan or a County, a third Commissioner or Bankrupu. a foarth Vic:ar 01 
~",y-and &eaitered the .polia op;- of Chareh and State among a clan 01 
hIl.men to the thiN and the fourth degree. 

ID private lite, among the few to whom he opened his heart, he ..... gteatIy 
oeIom alweys. The arrtlCtion whieh Peter BQIT\)wes had for him was womanly 
in its fondo...,., and childish in its simplicity. Between him and Busha, and 
~ and Millar, and the surviving few of his early circle of college friends, to 
the last a loyal and generoas frienwhip subsisted. Of them a1l, he remained 
alone and the last, and his heart _med to grow stern and gloomy, and the hright 
light of his intellect to fade, as one by oue they fell aroand him, and he remained 
weathering year after year like an old oak, the last of a fl) .... ~d guing, as 
the stern cynic; to whom he was mueh alike in many or his moods, said of 
~ going atop. 

Decay lint erept into w. frame through the subtle va1\"83 or the intellect. 
For years before his dec:eaae, he had lISt in the valley of the shadow of death. 
Honmfully the once giant intellect dwindled away, and his 1&8& days were like 
thOSf' of Swif\, Moore, end O'Connell In one or the wayward moods or those later de,... he is SOlid to have d8oilroyed all his politiol8l pap<mL He often drove from 
()Id ('onnaught, alung the mAlbo\n or the hay, towanls the city that had once '*
the arena or his ambition, and that had proudly hsiled every phase or his .".. 
tlIn-.nd a last trait told of him by one brighWyed girl, who loved the white
haired .. old men eloquent," is, that he .... very gentle with children, and &t0p
ped to speak with them al way_ child himself again or the eec.md childhood; 
he "hose manhood had been of so stately and masculine a mould. At bst, 011 
the 6th of Janasry, lSSt, came the merciful Nlease or death, etarlling rather 
than saddening all who heard the news; fo.r the name or I'lunket had long b.a 
irre1llPC&bly bl ... ded with the past. He sleeps in ~e c.unetery or lIoan' Jerome, 
UDder .. massive altar-base or granite, beo;ide a walk tha.t I_cis frolll the old 
lawn of JolUl K&J;;h, and that was bmili •• many and II14II7 along year ago to 
the fl)OWeps or 1'ooe in the 1:3Y' and brilliaIIt days, "hl'll Lawyer Pls"- and 
lui IMp" the wad.dn of the world. . 
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THE lONG AGAINST W.ALLER O'GRADY. 

11(4'111 prbIted the following celebrated speech lIS the most perfect speeim8ll UPOD r-c 
of Plunket', col18Ulnmate power of pleading. I bave not willingly consigned 80 mnchapao 
to a dry legal argument, but I could not help feeling tbat It WIIS due to hla h!g\l profea. 
Ronal fame. • . 

OldCblef BaronO'Grady,lnthe year1817,appolntedhla IOn Waller to the situation" 
Clerk of the Pleas In the Coon ot Excbeqner.. Saurin, Instigated It was believed by a per. 
IODal animOlity, which ..... sometimes supposed to ,timulate his ofticlal condnct, astonished 
the Four Courts, by Instituting proceedings on the part of the crown, agalnst the new oill. 
eer-on the ground toot the king, not the conrt, had the right of appointment. The Cbl8/ 
Barou resisted with the 1lrat ablUtiesand energy to be had at the Irish Bar, and the cut 
became a regular legal tonrnament-in which Saurlp.and Busha, OD the part of the crown, 
and Phmket and Burton on that of the court, debated every point of law, vestige of tra41. 
*ion, and atom of precedent, that conld by possibility be brOupt to bear npon the _ • 

The foUowlng Is Plunket's speech to the jury. 

It is now my du.ty to lay before you the ~ of the clerk of the Pleas 
of the Court of Exchequer: and my lords and gentlemen, I am appre.
hensive, that in so doing I shall be obliged to Claim a larger shMe of 
the time, of the attention, and of the indulgence of the court and jury, 
than I should be disposed to do. But this case is one of very great im
portance to the partIes, and to the public; and I should not satisfactoril, 
discharge my duty to my client, to the learned judge who has appointed 
him, or to the Court of Exchequer who have justified that appointment, 
and who are now brought before the bar of this court upon a criminal 
information to answer the charge of having usurped upon the rights of 
the crown, which the1 are by their oaths bound to maintain, were I not 
to enter with some mmuteneBS into every part of this extraordinary case. 

You already know, my lords, from the statement of the counsel for 
the crown, that this is a claim of right by Mr. Waller O'Grady as the 
clerk of the Pleas of the Court of Exchequer j a claim put upon an ap. 
. pointment by the chief baron of that court, which hal been ratiJied and 
acted on, and admitted as an authority, by the whole Court of Exche
quer. It is a claim on his part, I allow, against a long usage by the 
crown, and I do not scruple to admit it to be right and proper that thafi 
claim ehould be carefully examined. It is certainly the right and the 
duty of the king's law offieera to take care that his rights shall.not be 
usurped, or his just prerogatire diminished; but it ~ust be equally ad
mitted, that if the claim-of the chief baron be a well.founded one, it is 
!air upon his part to urge it: nay more, that it would be a most groBS 
dereliction of his duty to suft'er any of the rights intrusted to him by the 
law to be diminished or impaired. 

I agree with the proposition laid down by the attornel-general, that 
according to the constitution of these countries, the ~ is the fountain 
of all office; and I agree further, that it is the duty of the king's a.ttor. 
ney-general to provide that this right of the crown, so far as it rema.inl!r 
shall be guarded from encroachment. But if by this position it is meant 
to be insisted. that all offices in this country are derived immediatel], 
from the crown, I beg leave totally to deprecate such a doctrine. All 
offices are certainly derived from the crown mediately or immediately. 
but it is equally. true, that there are many offices vested by the consti
tution and by the common law in other persons, as incident to officetl 
deli-red by tliem from the crown, and over which th" king can have no 
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eontrol. With respect to those offices which are exercised in courts ot' 
justice, whether the persons who are to fill them be appointed by the 
lIourts or not, in all cases where they are to be admitted by the court, 
the care of them is intrusted to that court and to that alone. If the 
~OWD conceives itselfinjured by such an admission, th6 attorney-general 
bas no right to proceed by a prerogative inforplation, but the only legai 
mode of trying the right, is by the crown's appointing an officer anc. 
baving his title tried in the first instance in the court to which he is ap
pointed, and if their decision be unsatisfactory, then by appealing to 
.another. This proposition I pledge myself to demonstrate to the court 
and the jury. 

Having premised so much, I shall call the attention of the court to 
the admitted facts of this case: namely, that the office of clerk of the 
Pleas is an ancient office in the Court of Pleas of the Exchequer, the 

. duty of which is to enrol pleas and judgments of that court, and which 
is of high concern to the administration of public justice, that the pre
sent defendant has been appointed by thl' chief judge of that court, and 
that he has b6en regularly admitted by the entire court. Having stated 
so much, I must beg leave to say, that this proceeding is unprecedented, 
vexatious, ullwarrantabl~, and illegal in every particular. I state once 
for all, to my learned friend the attorney-general, that I am sure he 
will not suppose, that in so speaking, I mean any personal disrespect to 
Ihim. I am sure that in instituting this proceeding, he has been aotUl\teJ 
'sol(>ly by considerations of duty and a laudable desire to maintain what· 
he conceives to be the just rights of the crown. Nor is there ariy man 
for whose legal knowledge and information upon general subjects I en- ' 
tertain a higher lespect. But I must say, that in the present instance, 
by some fatality, be has aoted in direct violation of the best established 
prir.ciples of the constitution j and that a proceeding of this nature can 
havo no other tendencI than to bring humiliation and disgrace on courts 
of justice, and odium upon the prerogative of the crown. And I say 
this now, bee.ausa I eonceive this is the place and the time-when the 
judges of the land are brought to the bar of this court to answer for 
their conduct, upon a criminal ,information-when the judges of a su. 
perior original court are called lIS culprits and usurpers before the tri. 
bunal of another and a. co-ordinate jurisdiction. 

Wherever 0. court of justice is created, of necessity the jUdging of 
• ~e admissions of the persons who are to be their clerks is vested in 

such (lOurt. They are die persons intrusted by the law to judge of 
the sufficiency of the persons to be admitted, and also the legality of 
their title. Unless they are sati3fied of both, they ought not to admit. 
Upon this, I aball refer your lordships to the treatise on the authority 
of the Master of the Rolls, a book, yOUl." lordships are aware, of very 
lIigh authority, and which, it is wl'll known, was written by Sir Joseph 
Jekyll. In the second section, 64, 65, it is laid down, "The admission 
~f officers of courts of justice, by whomsol'ver nominated, belongs to 
those courts, w1!.o are to judge of their qualifications. And accordingly. 
thoug)l tb nominated officer is usualh' admitted, yet in some instances, 
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he has been rejected. IlB W. Dyer. lBO. w. the case of the clerk or 
crOWD, who is nominated bI tile ldng under the great seal. For the 
nomination. admission, and swearing of officers, is an act of the court." 
And for these positions he cites the year book 9.. Edw. IV~, p. 5, which I 

, have examined, and which is direct on the point. The case referred to in 
':Uyer is Hunt fl. Allen (Dr., 149 a. 102 b.), which was an assize by Hunt 
against Allen, the question turning on the validity of the nomination of 
Hunt. And the case of Fogge, chief clerk or custos brenum, in 18 
Edw. IV. was cited, "where the justices would not allow the patent of 
the king to encumber the place, because there cannot be two chiefs in 
one office." And the court accordingly refused to admit him. There 
is a further case in Dy. 150 b. upon the same subject. The crowll 
appointed Croxton and Vynter clerks of the crown; Croxton died, 
and Vynter came into court and showed the king's patent, and prayed 
to be admitted, &c., but the court refused to admit him, and appointed 
another person. I am now showing the authority of courts to refuse 
admission if they think proper. The admission of the officer is " an 
act of the court," judging of the fituess of the person, and the legality 
of the appointment. The latter of the above cases in Dyer is an in
ltance of rejection on 1LCC0unt of unfitness in the person, and the former 
for the illegality of the appointment; And in further confirmation of 
this right I beg leave to cite to the court, Cavendish's case, 1 Ander
Ion, 152. There the crown appointed a person to execute writs of 
lupersedeas in the Coun of Common Pleas.' The judge of that court 
refused to admit him, because in point of law the grant was void, inas
much as the duty of making such writs belonged to the chief prothono
tary. It appears that this case was attended with much difficulty on 

, the part of the court, and much exertion on the part of the crown. 
But yet no idea was entertained that such 0. proceeding as a guo war
ranto would lie, notwithstanding that great effQrts were made on the 
part of Cavendish. The justices, however, refused to yield to either 
menaces or importurJties, and the croWD was at length obliged to ac
quiesce. This was in the reign of Elizabeth. Now, according to these 
doctrines and these precedents, I take upon me to say, that the ,uniforpl 
course and practice has been, in every case where i, is.conceived tha& 
the right of the croWD or of any other party has been affected by th, 
admission of any officer by a court, to try the right. by the nomination 
of an officer on the part of the party complaining, and to bave the title 
of that officer in the first instance tried by tile court which has given 
luch admission. The present proceeding is without even the colour o( 
precedent in the whole history of the law; in England or in Ireland; 
before the Revolution or since the Revolution; there never before was _ 
an example in which the act of a superior court of justice admitting its 
own officer has been questioned at the bar of another court; much less 
b,Y Buch a proceeding as a criminol information; and I must again re
peat, that the direct tendency of it is to throw disgrace upon the ad
Ikinistration of justice, and odium upon the prcrogativq of the crown. 
i thou~ht it my duty to apprise the "tt.nrney-general, that we consi-

. 2 F 
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'dered this proceeding 011 u:ischievous and unconstitutional, ths~ w, 
would be called 'bpon to llI.Taign it. I ~o not find that the attarney_ 
general has stated any other reason in ita vindication, than an usage 0:1 
the part of the crown to appoint to this office for 400 years. It is no~ 
only the pri~ege. but thl~ duty of the lUng's officer to assert his right i 

".1 do not mean to say there is anything criminal in it; but why the. 
staleness of this demand should now for the first time justify a pro. 
ceeding in -tbe teeth of all decency and all precedent, I do·not see the 
oremblance of a reason. If it be said, no action has been brought, be
cause if it had, it must have been tried in the first instance in the Conn 
of Exchequer; the answer is, that the law has said so. And it has 
said so, for the best reason, in order to avoid a clashing of juristlictiond, 
which must be the consequ!lnce of allowing one court to be called be
fore another, as is done "here, to answer for the exercise of its discre
tion in the appointment of its own officer. Nor is it in the power of 
the crown to defeat this courtesy of the law by resorting to such a 
proceeding as a criminal information. The privilege of correcting an 
erroneous decision (if this was 80), is as great a privilege as· that of 
affirming it. If the Court of Exchequer had done anything amiss, if 
on the trial of an action they should decide against the just rights of 
the crown, they -are liable to" be corrected by way of appeal, and in no 
other way: No other court has any original jurisdiction. Suppose all 
application had been made to this court, not as is now dOlle, by a pre
rogative information, but for liberty to file such an information, the 
court must have refused it. They must have refused it, in analogy to 
every principle of law; for there is no instance to be found of one court 
of justice questioning the act of another, of co-ordinate jurisdiction, 
especially in the appointment of its own officers. This court never had, 
in any shape, an appellate jurisdiction over the Conrt of Exchequtlr. 
This doctrme is fully laid down in 4 Inst. 71,105, 106, where it is said, 
that the crown could not grant such a jurisdiction. So that this is all 

. attempt to give originally to this court the right to reverse the deci
lions of the Court of Exchecz.uer. & right which even the crown eould 
Q,ot give by way of appeal. . 

Suppose judgment of ouster gkeu. by this court against the officer of 
the Exchequer, where is the jurisdiction ill this court to arm its officers 
with ~he power of enforcing it? Suppose, after such a judgment, the 
Court of Excheqller were to say thf.t the officer should still act, where 
is the power, either in 'this court or in the crown to restrain him? Is 
" party to be brought into court by criminal information as an usurper. 
because he acts under the authority of a superior court, a court which 
has exclusive jurisdiction over his office, and which can commit him to 
prison if he refuses to perform it? What authority has this court to 
punish the officer of the Court of Exchequer, any more than the Cour~ 
of Exchequer has to punish the officer of this court? 

I have complained that this proceeding is vexatious: I say again, it 
is vemtious ill every part of it, and that it cannot be attended with any 
ad vantage t.O either the king or the J)lIhli.e It not merely puts the d6. 
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Ceudant to prOT. his title, as has been B&id by Mr. Attomey-Generalt 
but it hampers him in poin' of pleading; - so that ven if his title were 
~ood, he would be liable to be defeated by a trivial irregularity. He 
Id precluded from pleading double matter: so that if he had te~ de· 
{<lnces, he must yet rel!ort to only one, and ifJhe issue be found against 
him on that one, it is fatal to his case. If he be succes.'lful, he can haTe' 
DO costs, but is compelled to defend himself at his own expense: and.. 
if he fails, he has costs to pay. I say, it is a prerogative of so severe a 
bature, that it ought not to be resorted to, unless where there has been 
a direct and manifest usurpation of the rights of the crown. . Had the 
attor6ey-general inquired, he would have been informed of the nature 
of this appointment. He would have learned. that it was not a claim 
let up bI a stranger, but made by the chief baron, and ratified by the 
.-:ourt. Immediately upon the making of this appointment, my lOrd 
chief baron waited upon the lord lieutenant, and informed him that he 
felt himself bound by his oath to maintain the rights of the crown, and 
proposed that the case should be referred to the principal law officers: 
offering at the same time to waive any advantage gained by the appoint
ment. That proposal, for what reason I know not, has been declined. 
I do not mean to say that any blame upon this subject is imputable to 
the lord lieutenant, of whoIq I wish to be considered as speaKing with 
every sentiment of personal respect. The first intimation given to the 
thief baron after this commlluication of the intention of the. crown, 
was by the filing of this information. • 

Allow me now to ask, whether, if the Court of Exchequer refus'.ld 
tt> . admit another officer, a mandamus could issue from this court to 
compel them? To show that it could. not, I beg to cite Lee's case, 
Carth. 169, 110. 3 Mod. 332, 335. S. C. In that case, amanda. 
mus to admit a proctor into the Ecclesiastical Court was refused, and 
on this ground ., that (3. Mod. 335.) officers are incident to all courts, 
.and must partake of the nature of those several and re~pectiv!1 courts, 
in which they atteud; and the judges, or those who have the supreme 
authority in those courts, are the proper persons to cen:;ure the beha
viour of their own officers, and if they should be mistaken, thd King's 
Bench cannot relieve: for in all cases where such judges keep within 
,'heir bounds, no other courts can correct their errors ill proceedings." 
And the sole question raised in that case was, whether the court had 
\leted withiu its jurisdiction. Sir Bartholomew Shower, who was coun. 
sel for the mandamus, in his argument eudeavours to distinguish the 
case, as being that of an inferior jurisdiction: admitting that it would . 
be otherwise in the case of the Court of Common Pleas. This case 
-will be material in a subsequent part of my argument, as showing tha, 
the course of the court is the law: but at preseut I use it only to show 
that one court Is not subject to the control of another of co-ordinate 

. jurisdiction. 
Again, this proceeding is most vexatious; for even if judgment of 

ouster should be pronounced agaiust the defendant, there could not be. 
j UUt;"IDt'.Jlt for the king to put hiD'! into possessiou of this franchise, be-



Clause he cannot exe~cise it himself. itex 0. Sfauton, Oro. Je.c. 261 
260. From the entry in 1 Lill. 6. Woodhousei'. Twyford,it appear, 
that when a plea of privilege is put in by an officer of the court, he i 
not obliged to go into the right of appointment, but need merely stat 
his appointment and admission. Thus this proceeding is additiona]] 
vexatiou~. If the crown getl! a judgmellt or ouster, the consequenc 
will be, that it will appoint a person to execute this office, who must g' 
back to the Court of Exchequer, and according to the course of Ia\'! 
lubmit to them the validity of that appointment. Nor is this merel 
8 wanton conjecture; for in the late act of parliament passed in th: 
last session, making provision for the fees of tbis office, it is recited 
" And "Wherea.s his royal highness the Prince Regent, in the name, &c 
proposes to make a grant of the said office;' which is a direct inti 
mation that the crown is to grant. "And whereas a suit has beel 
instituted, and othep suits may hereafter be instituted respect in! 
tlle right of a grantee of his majesty, &c." So that this proceed 
ing is to end in a grant by the crown to try the right. Should thesl 
suits which are spoken of, be instituted, where are they to be tried i 
Cau they be tried any where but in the Court of Exchequer? Unless 
indeed, in the spirit of these proceedings, an act of parliament is to bl 
passed for transferring the jurisdiction. If these suits are to be con· 
formable to precedents from the earliest times, they can follow no othel 
course than that which r have suggested. And can it te thought i 
wholesome or a sound exercise of that discretion which is placed in thE 
crown. instead of trying the right in the first instance, to institute & 

proceeding which is to deprive the party of the benefit of pleading, to 
subject him to costs, and to call down condemnation npon the Court 01 
Exchequer? And this for the purpose of again submitting the same 
questil>n to that same court, thus degraded and vilified? It can only 
bring the law into disgrace: and if my learned friend the attorney. 
general were now addressing your lordships, he would disclaim such an 
imputation. I am sure he is mcapable of sanctioning so revolutionary 
and jacobinical a doctrine: s.nd if these shameful consequences had 
struck his mind, he wonld never have prosecnted such a suit. So firmly 
was I impressed with the weight of these consequences, that I advised 
the chief baron to call on this cOllrt to enter a remanet npon this record, 
till the opinion of the twelve judges could be had upon it, and until 
(if necessary) the twelve judges of England should be consulted.' He 
has, however, declined to do so, and desires his ease to go before ajury 

-but I should not have conceived I had done ml dutl. had I not advised 
him as I did. 

Thero are three material issnes before the court and the jury. The 
first is upon an uniform usage alleged by the attorney-general to haTe 
misted in the crown from time immemorial, to appoint to this office. 
'rhe second is upon a ri~ht of the chief baron as chief judge of the 
~'Ol11't (which he is by this pleading admitted to be,) and by the usage 
o.nd course of the court; namely. that he should appoint to all such of. 
J1.ces as the court were at any time entitled to appoint to: and the third 
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is simply upou that usage. These issues are all nearly coD.llected with 
each other. In order to have. a determination upon the second, wu 
must previously dispose of the first.: and accordingly this course hl£5 
been taken by the croWD. The argument of the attorney-general is 
this: that if the court has sucb a right, it must he, either by the origi
nal constitution of the court, or by prescription, or by act of parliament: 
and he says that there is no evidence of this being the original consti
tl\tion of the court. Again he says, that even if the right ever were ill 
the conrt, yet, first, it could not be legally transferred, and secondly 
.that in point of fact it was not transferred. This, if I mistake not, 
eomprehends the sum of his argument. The words used by him in stato. 
ing the right of the court, are somewhat ambiguous: he says that if 
there be Buch a right, it must be either" by the constitution of the 
eourt, or 'by prescription~ or by act of parliament." What is meant by 
the original constitution of the court, Ido not exactly know. If it: 
means the common law, then I heartily subscribe to the position: bu~ 
if it meana some positive institution of the court, as implying some at
tributes which the common law does not allow to it, then 1 must deny 
:it. And here let me remark, that by a singular and unaccountable 
felicity, the attorney-general has not once in the whole course of hi~ 
nrgument mentioned the name of the common law. That this should. 
Le the case, I am not· surprised: because the attorney-general has 
found himself under the necessity of falling foul of Lord Coke aud Lord 
Holt. 

There is a differeuce between the two modes of expression, com mOIL 
law and usage. According to the one, it would be necessary to show the 
right had always existed: but not so in the other. The common law 
is the protection of the inheritances and the liberties of the subject. 
H is a Dody of immemorial usage; not arising from prescription-nor 
from act of parliament-nor from charter: but growing out of the 
immemorial usages which have prevailed in these countries. As they 
,xi~ted in England they were imported here, as a grand code of law, 
by King John, in the 12th year of his reign. The attorney-general 
has alleged, that although by the common law of England these rights 
were established· in the chief justices there, yet it would not be ao 
here. I deny that; for I say the subjects of this country are purchasen 
()f the common law of England, and of all its properties and all its 
Iienefits. It was not arbitrarily imposed upon them by conquest: they 
were purchasers of 'he entire benefit of it; and therefore if by the com
mon law of England this right i~ vested in courts of law, it is necessarily 
'0 hel'e also. 

In order to learn what is the common law, I know of no other mode, 
than by inquiring into the reasonableness of the thing, the ancient usage 
of the' country in that and in analogous cases, the declaration of the legis
!&'ure, the expositions of wise and learned men, and finally the decisions 
of courts of justice. I shall refer to all these criterions for the pnr
llose of seeing whether there is any common law upon this subject, and 
t!: 10, what it is. The first circumstance for your lordships' attelltioll. iii the 
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J"c.aration in the Stat. ofWcstm. 2 c. 30,13 EdwardL, anno 1285; tb8 
words of which are, " All justices of the benches from henceforth shall 
lIave in their circuits clerks to enroll all pleas pleaded before them, liJ:I 
:z8 they used to haDe in timllB past." By the common law, wherever It 
court of common law exists, tne jndges- of that court, or one of the~ 
must have a power of appointing the clerks who are to enrcill the plead
ings and judgments. My Lord Coke, in his comment on the above 
passage,*,says, "Hereby it appeareth that the justice!! of courts did 
ever appoint their clerks, some of which after, by prescription, grew ~ 

-be officers in their courts: as here it ill put for e;r;ample, that the jus
tiCCl! of the benches in their circuits had clerks that enrolled all pleas 
pleaded before them, as anciently. they used to have, that is, as by the 
common law." So tbat by this commeln, Lord Coke declares that the 
statute is in this respect but confirmatory of the common law ; and fur
ther, that the case to which the legislature had applied this declaration, 
is only put by way of example. He then proceeds, " Now the cause of 
making this branch was, that the king was informed that he might 
erect offices for entering and enrolment of records in his courts of jus
tice, and especially justices of assize, which this branch declaretll to 
belong to the justices, and that they had enjoyed this of ancient time, 
&hat is, by common law." Here then Lord Coke declares the common 
law, and expressly states the encroachments of the croWll: and that for 
the remedy of this particnlar encroachment, the statute declared the 
common law. "And the reason (says he) is twofold. These reasons 
of Lord Coke the attorney-general has treated as ludicrous. I think 
I am sufficiently alive to the. ridicnlous, and have a due sense of the 
facetious powerd of my learned friend the attorney-general; but in this 
instance 1 am so dull and stupid as not to feel the ludicrous effect 01 
these reasons. The first of them is, "for that the law doth ever appoin$ 

-those that have the greatest knowledge and skill, to perform that which 
is to be done." Now, for the life of me, I cannot see the joke. On 
the contrary, if I were looking for a grave and satisfactory reason, 
fit to come from the lips of one of the sages of the law, and to be incor
porated in that great comment, which is, more than anything that I 
know, the evidence of the common law, I conld not have fOlwd one 
more so in every respect than this. These were the feelings of ancient 
limes-the presumption then was in favour of the wisdom dud integrity 
of judges, and that they would -exercise their offices with honesty and 
judgment. But it is in these daY!' to be supposed, that judges willno& 
exercise their rights with impartiality and iutegTity I Such were no&. 

-the feelings of Lord Coke. or of that day, or under which our commOIl 
law has grown. - . 

The second' reason given by Lord Coke is that" the officers and
clerks are but- to enter, enrol, or effect that which the justices d!l
adjudge,award or order, the insufficient doing of which maketh the pro
eeeding of the justices erroneous, (this is a precise statement of tile 

• 2 lust. 425. 
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duty of the clerk of the pleas in th.e severai cou~ts),. thlUl which I:'0t~g 
can be more djjhonourable and grievous to the Justices, and preJudicial. 
to the part,: therefore the la.w, as here it appeareth, did appropriate. 
to the justices the making of their own clerks. and officers, and 80 to. 
proceed judicially by their own iustruments; and that this. was the 
common law, the king cannot grant the office of the shire or county 
clerk (who is to enter all judgments and proceedings in the count] 
eourt) for that the .making of the shire clerk. belongeth to the sheriff 
b,the common law, as in Mitton's case it appeareth, et Bit: de cceteri8." 
If a centUry had been employed in condensing the reasons of this I 
.:ammon law principle, it could not have been done in words more em· 
phatical than those of Lord Coke. The attorney-general says, tlw 
court has no interest in the proceedings but only the party. This is 
1I0t the law. The judges are interested, first in the propriet,. of their 
own judgments, and next in the faithful entering of them. . They are 
interested in having their judgments duly taken down and enrolled. bJt 
their own instrumentli. They are likewise interested in the safety anil 
rights of the subjects, suitors in their courts. They are the persous ro 
guard that safety and those rights. From the momep.t that courts of j\lS& 
tlCe are framed, from that moment the rights and the duties of protecting 

. the subject devolve upon them, and it is their interest as well as their duty 
to protect his rights. And yet we are now told, that courts are not proper 
judges of their duty, but are to be called to the tribunal of some other 
court, to answer for their discharge of those duties of which the law 
has constituted them the only judges. It is a doctrine in the higheiJi. 
degree illegal and unconstitutional, fraught with the most mischievous 
consequence~ and one which ought to be instantly met and pnt down. 

For the doctrine thus laid down by Lord Coke, he refers to Mitton's 
ease, 4 Rep. 32. In that case, the crown appointed a sheriff, and thet. 
appoinMld a shire clerk. The question was between the sheriff (wh~ 
eiaimed a power of appointing the shire clerk) and the appointee of the 
orown. This was in 26 Elizabeth, 1584. The argument for the crOWl:! 
admitted, that if the sheriff were the judge of the county court, the 
right by common law belonged to him. The whole question turned 
upon this, whether it was the sheriff's court or not. The attorney. 
general says the question was whether it was the property of the sherill 
or not; and with. some degree of triumpll asked, " if the Exchequer was 
'the chief baron's court t" No one ever said that it was; but in the same 
sense as the sheritl"a court is his, the Exchequer is the court of the barons, 
'l,'hey 1l1"S butb. tl10 king's courts, though these judges preside in them. 
The true ed only luquiry was this, was the sheriff the president· of til", 
court? .And it III then laid. down,!' that law and reason require thAt; 
the aheriff, who is a. public officer, and minister of justice, and wh" 

• has an ottice of such eminency, confidence, peril, and charge, ought to 
have all rights appertaining to his office, and ought to be favoura.! ill 
law before any private person for his singular benefit and avail." .- To 
this case Lord Coke adds a decision by Anderson and Popham with 
.regard to goolers, to thlt 1a:::l9 etrect. All are parts of the same principle 



and 8llalogy, namely, that 80 deriva.tive office is insepara.bly incident t\J 
'its principal. In Mitton's case lWIDy precedents of appointments bi 
the king were stated; but what, was the answer? "judicandu11& W 
legwua, fI01I e;z;emplis, II that is to say, that if the law be clear, instanctY. 
the other way are to be considered not as precedents, but as usurpations. 
Now apply these principles to this case: although the king may han 
the power of appointing the judges who constitute the court, yet having 
once constituted them to be a court, the appointme:l1i of their clerks 
must be incident to their office, and the crown cannot take i~ frow 
~hem. In 'Mitton's case, though the crown had the appointment and 
emova! of the principal, yet it was held not to have the appointment 

of the subordinate officer. 
'In the case of Harcourt e. Fox. cited on the other side (1 Show 526) 

this doctrine is still more stronglyexempli/ied. There the king might 
by virtue of his prerogative appoint any of the justices custos rotulornm; 
but the moment he did appoint one, then, e:e nece&sitate and by the com. 
mon law, such custos must have the appointment of clerk of the peace. 
, Such is the law as laid down by C. J. Holt, who was one of the mos~ 

distinguished men in the history of our law. He suffered under the 
tyranny of James II., for his integrity and principles, and for his efforts 
in establishing our civil and religiOUS liberties. After the Revolution 
he was made by King William chief justic!l of the King's Bench: and 
by his learning and talents he dignified and adorned that high situation 
to which he had been raised by his integrity and independence. It is 
therefore (allow me to say) a flippant mode of getting rid of the autho
I ity of such a man to say that he had a cause involving a similar poin~ 
on his own part, and was therefore influenced in giving his judgment. 
His words are (530) "the clerk being the person that must be trusted 
with the rolls to make entries upon, to draw judgments, to record pleas, 
to join issues, and enter judgments, then of common right, by the com
mon law of the land, it belongs to him that hath the keeping of the re
cords, to nominate this clerk, and not to anyone else." Here the keep
ing of the records is relied on as if the right of appointment grew out 
of it. The case of the custos rotulorum was peculiarly circumstanced • 
..\ll the justices were of equal de,,"Tee, and they could not agree amongst 
each other, which of them should have the right that must belong to 
one, namely, of nominating the custos rotulorum. If they could have 
a",crreed, it would have become the usage of the court that the one so 
agreed apon should appoint, and there would then have been no pretence, 
for the interference of the crown. But this not having been done, thl 
crown of necessity appointed the custos, and he, when so appointed, ha4 
of course the nomination of the clerk of the peace. . 

The powers of superior courts do not grow out of the keepiDg of t~ 
records, but the keeping of the records belongs to them as judges ci 
the courts. The custody of the records is incident to the prononncing 
of the judgments. Thus it is said" that all the justices being judgea 
of record, the records of the court must belong to them, Wid certiorari', 
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to remove them must he directed to the justices in ge';eraJ, &0.... I 
take this case to be a most governing one upon this subject. YOU! 
lordships see that the right of haring the custody of the records is noC 
derived from the act of the crown appointing a custos, but the law an· 
Dexes the >lustody of the records to the merely being judges in the court. 
And in like manner Lord Coke atates this right of appointment to be in 
the court from its coUStitUtiOD, and without reference to any custody of 
the records; he deduces R no' from any such custody, but solely from 
their being judges. 

All the points in this case of Harcourt II. Fox are important; because 
lustices of the peace, custos rotulorum, and clerk of the peace, are all 
("mces created wi~hin time of memory; they did not exist at common 
law i" their origin was recent. But yet the cousequence of the common 
law principle that wherever a court is created they are to appoint thei: 
own elerks, did, when this new jurisdiction was created, attach to it; 
and this is the reason why the attorney-general was so unwilling to allow 
this right to be in the court by eommon law, but would have your lord. 
ships suppose it mllst have been in them, if at all, by What he calls the 
original constitution of the court. At all times, and under all circum
stances, the court, who are to pronounce the judgment, must nominate 
the clerk j 80 that even if other persons had originally been the judges, 
aDd then new persons should be appointed, the eommon law principle 
would attach, and those new persolls would have the nomination. For 
instanee, your lordships see, that upon the ereation of this new jurisdic
tion of jU:ltices of the peace iII. the time of Edward ill., there did not 
result to the king a right of nominating their clerks, but the common 
law prineiple took it out of the king, and put it into the court; and so 
bv the common law, tbe justices of the peace had the appointment of 
&lie custos; but they not being able to agree upon the particular person 
who should exercise that right, the king nominated one; but even then, 
the king could not nominate a man who was Dot in the commission. 
And yet if he be the fountain of all office, except so far as a CorRt haa 
tlie appointment from its original constitution, or by prescription, (as 
oas been asserted) he might have done so. Why is it then that hel:ould 
not? because when the legislature had once created a new court of re
cord. the appointment of its clerks necessarily belonged to that court. 
Your lordships will find that Lord Holt has expressly stated these eourts 
to have been created witmn time of memory. He says, "the com
mission of the peace did commence in time of memory, and the justices 
were appointed by the crown. not before the 1st of Edward Ill., and 
'.hen they were made in lien of the conServators of the peace, who were 
ILl ancient officers as the law knew." The conservators were at com
mon law. and to them of right belonged the nomination of their OWll 
clerks. Then the constitution of the court was changed j instead of 
IlOnservators, there were appointed justices of the peace; but still the 
CQDllC.On la.w attributes of judges were transferred to those new officers,. 

• 1 SllOw. 528. 
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eud in virtue of them, they also had the nomina.tion or their clerks. 
So in 4 Mod. 1~3. S. C. "It is plain that it was not an office time 
immemorial, because the commission of [the peace is not so." Ii then 
mentions the original of the office of custos, and goes on, co Afterwardi 
it became incident to the office of the lord keeper to nominate the CUlt. 
rot. and t4en because of the necessity of one to make entries andjoin 
issues, the custos appointed a clerk for that pnrpose, who is now called 
3lerk of the peace; and this seems very agreeable to the statnte ot 
Westm. 2, by which it appears, that such officers and clerks who are to 
enter and enrol pleas, were always appointed by the judge or chief 
minister of the same court." . 

The next authority to which I shall call your lordships' attention, is 
Skroggs II. Coleshil, 1 Dy. 175. a. b. The office of exigenter of Lon
don and other counties became vacant, and afterwards the chief justice 
of the common bench died, and during the vacancy of both offices, the 
queen granted to Coleshil the office of exigenter, and then appointed. 
Brown chief justice, who refused to admit Coleshil, and admitted Skroggs 
his nephew. The queen commanded Sir Nicholas Bacon, keeper of the 
great seal, to examine and report the title of Coleshil. And. he having 
convened the judges of the Queen's Bench, the chief baron, tbe attorney
general, and the attorney-general of the duchy," took a clear resolu
tion after a long debate and hesitation of all the premises, that the titl .. 
of Coleshil was null, and that .the gift of the said office by no means. 
and at no time belongs or can belong to our lady the queen, but is only 
in the disposal of the chief justice for the time being, as an inseparable 
incident belonging to the person of the said chief, and this by reason of 
prescription and usage. And it follows from tIlls, that our lady the 
queen herself cannot be chief justice in the said bench." It appears 
however, that the queen was not satisfied with this exclusion to which 
she'was subjected, for" notwithstanding the said resolution of the judgea 
aforesaid, the queen upon importunate suit, directed her commission to" 
the Earl of Bedford and nine others, giving them authority to hear and. 
determine the interest and title of the said office, &c." And afterwards • 
.. Coleshil exhibited a bill to those commissioners stating his title, and. 
Rkroggs demurred to the jurisdiction, for which he was committed to 
the fleet, aud there remained for two weeks: and then request was 
made by three serjeants in the bench to grant a corpus cum causa. di
rected to the warden of the fleet. And upon consideration of the court. 
the request was held reasonable, and to be granted, because he was a 

. person in the court, and a necessary member of it. And note tbe words 
"Ilf the statute West. 2. c. 30, for the origin of clerks of assize, &41. 
All justices shall have in their circuits clerks to enrol all pleas pleaded. 
before them, like as they nsed to have in times past. And so it seems· 
in reason, that the justices were before the clerks, and made clerks d 
their pleasure." 

I do not mean to quit this argument without explaining the word • 
.. prescription and usage," above used; because it has been arguell 
from them by the a.ttorney-generaJ. that this right of appointmeA& WIlt-
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vested'fD the ehief justice by a personal preseription. 'llle term " pre
scription" in this instance means this, that by the common law the righ'
,jf appointment was necessa.rily vested in all the judge!: of the ooun,. 
but that the personal right of appointment as exercised by the chiet 
;uBtice alone, was founded upon" prescription and usage," which trans.. 
~ferred that power whi~h was originally in the whole court, t9 him indi_ 
vidually; exactly what we say has been done in the present ease. Upon 
l.his part of the ease, the authority already cited from Anderson* is ma. 
terial, as also the case of Brownlow tI. Cop and Michell, Mo. 842. 
~rownlow was the prothonotary of 'the Court of Common Pleas; thlt
crown appointed another person, 8nd Browul<>w brought his assize 
against the appointee of the crown. He waived his privilege, and, 
brought· his 8Sl!lze in the King's Bench. The king directed his writ to 
the justices, recitiug that he haa by his patent granted the making or 
supersedeas's to the defendant, and requiring the justICes not to pro
ceed rege inc6718ulto. It was insisted that the writ should be quashed,. 
and there was a long argument upon it. The mode. of arguing. does 
lIot exactly appear, but the crown admitted they had not the right, by 
entcring into an undcrtaking with the court, not to appoint in future~ 
thus clinging to their u'kurpation at the very moment they were ob
liged to admit that it was a usurpation. And an indenture was ac
\ually executed to that effect. 

After all these authorities and all these principles, it might well be· 
lIupposed that'in England this question would be set at rest. But it"' 
was not 80; and the crown once more attempted to raise it in the case 
in Show P. C. cited by the attorney-general.'/' This was the case of' 
Bridgeman 1'. Holt, reported also in Skinn. 354. And this case itself 
contains the principles upon which the common law right of the chief 
Justice has been established. I wish to apprise you, gentlemen of the 
JUry, that the uniform usage in England is, that the crown has no right 
to appoint, and in fact never does appoint, the officer called clerk of 
the Pleas, either in the King's Bench, or the Common Pleas, or in tho 
Exchequer. 

From the statement of this ease of Bridgeman 1'. Holt by the attor
ney-general, your lordships might imagine that C. J. Holt had pleaded 
8 prebcriptive personal right, and not a right at common law. Now,. 
the first thing material to be observed in that ease is, that it was an ac
tion of assize, and the general issue was pleaded; so tha.t it did not· 
appear from the pleading, whether the defendant's claim rested on pre
scription or on common law. The whole case came out upon evidence. 
of which it will be necessary to trouble the court with the detail. Th,,
first piece of evidence given by the plaintiff was the patent from the 
crown. The defendant insisted that the office -of clerk of tIle -Pleas 
was not grantable by the crown, but that the right of appointment be
:onged to the chief justice of the King's Bench. And to prove this, i~ 
was shown that the business uf the officer is to elU"ol pleas bctweeD' 

• Cavendish's Case, 1 And. 152. \ llL 
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part"ud part" only, tha~ is to say, common pleas, and had nothing tu 
do with pleas of the crown : that an the rollS and records in this office 
were in the custody of the chief justice: that all the writs to certify or 
remove records in this clerk's office are directed to the chief justice: 
and from the nature of the employment, it ~as insisted, -that in truth 
he was but the chief justice's clerk: and that consequently the office 
must be granted by the chief justice. Thus, they first state the nature 
of the office, and then the particular reasons which gave the right of 
appointing to it, to the chief justice. "And for further proof it was 
~hown by the records of the court, that for the space of 235 years past, 
'his office, when void, had been granted by the chief justice." It has 
been asked, why, if the chief justice had really this right by common 
law, should he be 80 absurd as to go into evidence of the usage? I 
would be glad to know whether there is any common law right claimed 
by the crown in this case? Or has such a right been abandoned by the 
counsel for the crown? For the 'whole of this day, and part of yester
day, has been employed by them in giving evidence of the usage. If the 
~rown have no common law right, then let them give up any claim to it ; 
alld if they have, they cannot lay any I!tress upon Lord Holt's going 
into evidence of usage. The fact is, that Lord Holt did no more than 
the attorney-general has done in this very case, or than any pruden' 
man would. He first showed his common law right, and having the 
usage in his favour, he offered that usage in evidence in farther confir
mation of his commoll law right. But I undertake to show that his 
right was determined on the ground of common law, and not of any 
personal prescription. 

In the first place, his counsel" insisted upon the mere right of grant
ing the said office, viz., that it was not grantable by the crown, but was 
an office belonging to the chief justice of the King's Bench, and 
grantahle by him." In the next place, "it was observed on behalf of 
the defendant, that in all these records produced and read in COUl't, 
llof'ter the mention of the surrender to the chief justice, there are these 
words, ' to whom of right it doth belong to grant that office whenso
ever it shall be void.' " Again," it was further insisted and proved that 
there are, in the nature of clerks, three considerable officers of the 
Court of King's Bench; the first and chiefest is the clerk of the crown." 
And here let me answer the objection that our argument would go to 
prove too much, as according to it the clerk of the crown ought also to 
to be appointed by the court. We mean only to say, thllt in the case 
of Common Pleas the court has such a right. The clerk of the crown 
(Shower 113) is the attorney-general aodprosecutor ofthe crown, and 
is to draw all indictments, informations, &c" in pleas of tbe crown, and 
this without the interference of the court. The crown might thereforo 
justly enough say, that an office of this nature should be in its own dis
posal; but yet even in that case, so strong was the lealling in favour of 
the general common law principle, that this clerk also was originally 
appointed by the court. Com. Dig. "Courts." B.4. A statute was 
afterwards framed (15th Edward III.) to tllis effect: "It is cOllsented 
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that if any of the oill.)e:j aforesaid (which are mentioued in tll.e oct) or 
tbe eontroller or chief clerk in the Common Bench or King's Bench. 
by death or other ease, be ousted of their offiCII, the king, with the eon
sent of the great men, &c., shall put another fit person in such office." 
After the making of this statute. the king appointed the clerk of the 
croWD, which he hsd never done before; and though the act has since 
been repealed. yet it having been eonsidered as in this respect declara.
tory of the eommon law, the crown has eontinued still to appoint the 
.:lerk of tbe crown in the King's Bench; but on the circuits the senior 
judge appoints the clerk of the crown. 

.. The seeond officer (say the counsel in the case in Shower) is til" 
lrothonotary or chief clerk for enrolling pleas between party and party 
III civil matters; he and his under clerks do enrol aU declarations. 
"leadings, &c., in civil causes, especially where -the proceedings are by 
bill. This clerk files in his office all the bi11s, declarations, &c., and all 
the writs of this eourt in civil matters are made by him and his under 
clerks, and tested by the chief justice; and he hath the custody of all 
returns of elegits, executions, scire facias's, and the 1iling of all bi1ls, 
every of which are. in the eye and judgment of the law. in the hands of 
the chief justice, whose clerk this officer is. . 

.. The third is the custos brevium, who keeps all the rolls and records 
of jud.,<P!Dents in this conrt, which are also said to be in the custody of 
&he chief justice; and this office. when void, is in his gift and disposal." 

The defendant then iusisted on the statnte of Edward VL agaiWlt 
the sale of offices,· which eontams a salvo to the two chief justices and 
judges of assize to dispose of the offices in their disposition, as they used 
to do, and so far recognizes the common law right of the judges. 

And then to prove the defendant·s title, the grant of the chief justice 
was produced and read and proved, and that the defendant was admitted 
and Bwom. 

To answer all this evidence. there was produced the copy of an act 
of parliament made in 15 Edw. ill., allowing the king, as itJready men
tioned. to fill certain places when vacant, and it was urged, that by vir
tue of .this act, the king hsd the right of appointing to the office. 

Upon this evidence, the court declared they would nonsuit the plain
tifr. Now if this were a case in which the right of the chief justice 
had rested (as alleged) upon a personal pr~cription, it was a case to go 
10 the jury, bnt if on the other hand, it wera a right at common law, 
ilien it was a question for the courL itself to decide. Having put the act 
of parliament out of the way, the court would nonsuit,_ because there 
was a clear eommon law right in the chief justice, which if not taken 
out of him by the act, would bar the plaintiff. The counsel for th~ 
:rown did not deny, that if the act were out at the way, the court were 
right. bnt they insisted that it was impossible to get rid of the act, and 
prayed the conn that it should go to the jury. The court did what 
&hey ought not to have done, and did sulfer it to go to the jury j and 
the jury fuund that this office did not pass to the crO\\U uuder the act. 

• 6 and 8 E(ltqFl VI c. 16. 
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The pls.intill"'a counsel then tendered a bill of exceptions, on tha 
groand that the court and not the jury ought to have judged of the ace 
of parliament, which bill the court very properly refused to si,."1I, inas
much as this was done lit their own instance and desire, whereupon they 
went to the House of Lords. In the report of this case in Skinn. 355. 
it is aaid the counsel pressed it should go to the jury;and the judgee 
tLCCordingly left it to them. 

What then was the case of Chief Justice Holt, on the whole of thiI 
trial? Your lordships will recollect he was not hampered by any par~ 
ticular pleading, but was allowed to give everything in evidence under 
the general issue. The opinion of the court clearly was, that (the act 
being once out of the way) there was a principle that enabled them to 
decide'in favour of the defendant. This could oo1y be a common la. 
principle, which was a question for the court and not for the jury. . The 
defendant did iu evidence, what we have been obliged to do in pleading, 
that is, he showed a common law right in the court at large, and then 
a transfer of the exercise of that rigbt by usage and prescription to the 
person of the chief justice. Had Chief Justice Holt spread his title out 
upon the record, he would not have called it a prescription. It was no. 
thln.~ more than an usage. lie woo1d have stated his title exactly ~ 
we do here, namely a right at first inherent in the court, but by usage 
to be exercised by the chief justice. 

There is a great distinctien between prescription and usage. A pre
scription implies a grant: an usage implies no sucb thing. On tlte con. 
tmry, the idea of a grant woo1d be inconsistent with it. An usage is a 
customary mode of modifying or qualifying an existing right. .But in 
no case does it imply a grant. It is merely what becomes a practice. 
Hence it is not necessary, for the validity of an usage, or in order to 

• constitute the practice of a court, to go beyond time of legal memory. 
Forty or fifty years, or any time which is long enough to show the court, 
that such a thing is tlte practice, will suffice. A course of the court 
when ascertained, is the law of the court, and is binilin~ not oo1y npon 

.• that court itself, but upon all otber courts. 
We bave been driven to strictness in pleading, and been obliged 

(perbaps fortunately) to state our title with a degree of accuracy, to 
which Lord Holt was not bound. He sbowed in e,idence first the law. 
and tbeu tlte usage grounding his own rigbt. And juSt so bave we doue 
in pleading. In fact, the usage of a court must be decided byihe court, 
and iu Lord Holt's case tbere coo1d be no question for tlte jury upon 
that point. Had the question been upon a personal prescription, it must 
have gone to tbe jury, but the court negatived that supposition, by ex
pressing their determination to n9nsuit tbe plaintiff. 

I think tberefore that the case establishes two points for me: first, 
that tbe defendant there aet up and established a common law right iI; 
lhe court: and next, tbat besides that, he showed an usage to give t.hat 
right to the chief justice, tbat is to say, an usage of which the eourt.anci 
t!Ut court oo1y were to judge. 
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IVlItlay. Noeembr 19. 
My lords and gentlemen of thejury,-The head of argument ofw1dch 1 

&reated yesterdpy. W&i the common law right of the coun to appoint to 
th!a office, and in investigating that head, and the authorities referred 
to in support of it, I have endeavoured to show that the ground ou. whicl! 
the ri~ht q. vested in the chief justice of the King'iI Bench and Common 
Pleas lD England. must be a principle of the common law. which an
nexed the right to the court. and then an USII,,'"8 enabling the chief jus
tice to appoint, and that the right cannot be founded upon any personal 
prescription in the chief justice. I do not think it necessary now to re
capitulate these arguments. The wt argument I submitted from the 
case in Shower. was, that the court could not have proceeded upon the 
notion of a prescription. IDPSmuch as they declared their intention of non
suiUug, and would have done 80. had it not been for the importunity 01. 
the plaintiff'" counsel. 

In adilition to that argument, I have a few more remarks to olrer 
upon this case. which appear to me to be most material. If the title 
tliere relied npon had been a prescription a,,<>ainst the crown, your lord
ships know it must have been founded upon the supposition of some
thing which the crown might lawfully grant. for every prescription im
plies a grant. The argument on the other side is. that it W&i Dot the 
U:l8ge of the court that -W&i relied on. but a prescriptive right in the 
per:lOn of the chief justice. This right, if not derived from the court., 
Plust hare been derived from the crown. It will be necessary therefore 
to probe this position. that the right is rested by prescription. -

Let me ask in the first place, had the king a right to make a grant of 
his power of nomination? And secondly. if he had. might he have 
granted it to an absolute stranger. or was he bound to grant to one Qf 
lbe court? If he had th. right at all. it must be either generally and 
without restriction. or in the modified way I have just stated, namely, 
a right to grant to one of the court, and to no other. If the former is 
asserted. and if the proposition be, that the king has a right to grant to· 
any penon at his pleasure, I must beg leare totally to deny it j because 
I think your lordships will find. that where there are any certain rights 
and prerogatires remaining in the crown. and undeparted with (I am 
now. for argument'. sake. supposing the right of nOminating this officer 
not to be out of the crown.) these are original and inherent prerogatires 
of the crown. and cannot be divested by the constituSion of the Kiug'a. 
Bench. If this particular right W&i vested in the crown. it was so vested 
lor the publio benefit. and could not be departed with. If this be s~ 
though the king. it is true, might grant the office, >:et it is equilly true. 
he could no' grant to anot.her the power of granting the office. FOI 
I la, it down 88 a principle of law. that though the king may depatf 
wit.h his lands. which are his private proverty. and though 88 to &helL 
Clare might therefore hare been a prescrIption a"ooainst him eren prio« 
to the lIullum temp'" ac'-. yet from the nature of the thing. BUell pre 

• !ICI'in!;.on muse be cuufined i<l !r.lch things 88 the kinlt ma.y lawfullJ graor. 



It is 80 laid down by Lord. Mansfield in the case of the Mayor of Hun 
o. Horn~r, Cowper, 102. He refers to the case of the King o. Brown. 
e.nd says, that even before the nullum tempu8 act, he had always held. 
that there might be a prescriptive right against the crown. But he 
confines it to cases where the crown might lawfully grant.-This indeed 
ia so clear upon principles of reasou, of analogy, and of policy, that il 
is scarcely necessary to cite authorities in support of it. To instance It 
familiar case; if I appoint a trustee to act for me, he may do anything 
necessary for the execution of his trust, but he cannot transfer the trusl 
itself. That is " personal confidence, and cannot lie conveyed to an
other. So it is with regard to the crown, which is a public trustee. 
Though it may grant an office to any person it thinks proper, yet it can
Dot transfer the right of nominating to such office. H (as we are now 
supposing) the right of appointing to the office of clerk of the Pleas _ 
was not attached to the Court of King's Bench, and if the exercise of 
it in the crown was not confined to any member of that court, then it 
must be an original right in the crown, for the benefit of the public, and 
therefore the crown must be disabled from granting it. Your lordships 
will find, that the moment anything is vested in the crown, which in (lie 
contemplation of law is for the pUblic good, that moment is the crown 
aisabled from transferring it. In the case of the temporalities of a 
bishop, they are vested in the crown during the vacancy of the see. It 
does not very clearly appear that the public benefit requires that such 
a right should not be granted away. It might at first be well supposed. 
that it was a sort of private property in the crown, and accordingly it 
was '!lot originally clear, but that the crown might have transferred it. 
But yet it is declared by Magna Charta, that these temporalities shall 
not be sold. From the moment it was ascertained by this declaration, 

.that such a prerogative was a public one, froni that moment was the 
~rown incapacitated from deputing it. AIId Lord Coke, in hiq com
mentary on Magna Charta (2 lust. 15.) lays it down, that there can be 
DO prescription for these temporalities against the crown. The same 
thing is laid down, Com. Dig. Grant G. 2. Aud indeed this is strict.Jy 
cou~onant to the spirit of onr civil polity. And in confirmation of this 
doctrine,1 beg to refer your lordships to the case of Colt and Glover fl. 
Hishop of Coventry. Hob. 140,154. The court there say," But a 
lapse (as I have said) is an act and office of trust reposed by law in the 
ordinary, metropolitan, and lastly in the king (who is cere"m et IItabili
ment"mj~titire) the end of which is to provide the church of a rector, 
in default of the patron; and yet as for him, and to his behoof. And 
thereforeT as he cannot transfer his trust to another, 80 cannot he di. 
rect 'the thing wherewith he is $-usted, to any other purpose; and 
therefore, theugh the king or bishop may suffer the church to stand void 
(which yet is culpa) yet ~hey cannot bind themselves, that they will nol 
fill the church, for that were injuria et mal"m in 116 J and therefore 
8ltall be judged in law, in deceit of the king; for eadem menII prreaum
itu,.Regill, q~ eaejurill, et q"are ease debet,prresertim in d"biill." 

Allow me now to apply this general analogy of the law to the preslllU. 
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question, namely, whether the case in Show. cuuld have been decided 
on the ground of a. personal prescription. To suppose it wa.s, necessa
rily infers that the right of nominating to the office was a prerogative 
Dot departed with by the crown; and then the claim of th0 chief justice 
must have been this, that the king being intrusted with this right, ha4 
delegated that prerogative to another person; just in the same mannel 
(though less in degree) as it he had delegated the right of appointing 
his judges or other ministers of Justice. Now this, I say, he could not 
do; because such a prerogative IS foJ.' the publia advantage, and cannot 
be deputed. 

I have put this supposed right of delegation alternatively, eIther as 
a general one, or as modified in a particular way. Let us now consider 
the second supposition, viz., that the right is to be granted ouly to one 
of the court. What is it that has so restricted it? If there be nothing 
iu the nature of the court or the common ,law to restrict it, I do not 
know what _else can. And if it be by the common law, the right ot 
granting the office necessarily belongs to the court. It is impossible 
fOl' iPgenuity to confuse this argument or to get out of it. If this sup. 
llosed prescription be ndt void as asserting a general right of delegation 
ill the crown, it must inevitably admit a right in the court. 

The cases in England have decided this very point; that is, that 
there is a right by common law in the court, but that it is exercised by 
oue only, namely the head, of the court. Whether this be said to be 
by prescription or bl' usage, (if it be granted there is a common law 
right in the court,) is a matter perfectly indifferent, as to either the 
rights of the parties, or the determination of tJle question. If it were 
clear that there was a right in the court, though it might be erro
neously stated in the pleading, that the chief justice's right is founded 
on usage iustead of prescriptign, yet still the crown having no right, 
this quo warranto information could be wholly unwarrantable. - • 

It appears from the pleadings here, that the chief baron is the chle~ 
judge of the Pleas side of the Court of Exchequer; that the chief 

• baron has named this defendant as tM officer, and that he has been 
admitted as such by the entire court. So that if I am right in saying 
there is a common law right in the court, and that that right is some 
way or other (no matter how) vested III the chief judge, there is hel'e 
a complete title admitted upon the record. N ay,if it be even alleged'that 
that right never could be taken out of the court, yet still I say there is 
a clear title on this pleading, because the j:ourt made this appointment. 

A prerogative process to question such an appointment IS a.n abuse 
of the prerogative. What concern is i. of the croWD'S, in what ma.uner 
the court have exercised their right? They have exercised.it, and the 
trown has nothing to do with it. See whether the grantee of the chief 

. baron has not done what he was bound to do in ·pleading. The attor-
ney-general admitted that if this right was by cca:.mon la\v .iII. the 
court (and this will be most material in another part of this case) it 
could not be taken from them by grant, or prescription, or anything 
ahor£' of s.n act of parlia1nent. 1t is true, that-being once Vtlsted in tho 

2G 
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~~. it coul~ n?t ~ dkes'"..ed out of them, cl:.he:- t7 g:"IUl~ c: by pI'&
acnption, which lIDplies B pan. Therefore ,,·hen .-e plead Om' tale ac
cording to the naturec this proceeding (not gire it in evidence as we 
were entitled to do, and as was done in the ease in Shower) as .. title 
arhlng from a usa.,<>e or practice of the rom it must avail; for although 
ne usa,,<>e can divest the court of ill! right, yet it may modify such righ~ 
and determine by whom in particnlaz- it may be exercised.. This ill nt* 
.. grant. nor a prescription, but the usa.,<>e (which ill the law) of the 
court; a law to be recognized not only by the rom itself, but by all 
otaer courts. 

The vgument of the attomey-genera1 against this claim is. first t.ha/: 
no such usa.,<>e in point of fact exists; and secondly, that it ia not a 
lawful usa.,<>e. I have already mentioned, that a usa.,<>e diJi"ers from a 
prescription, in tIw.t prescription supposes a grant. .-hereas usage does 
not, but on the contrary, C3IlDot be supported by a gt;anL And in 
proof of this distinction, I beg leare to refer to Gs!eww's case, 6 Rep. 
61, where it ia said." that every prescription ought to hare a lawful 
beginning, but ethenrise of a custom; for though that ought to be 
reasonable, it need not be intended to have a lawful beginning, as cus
tom of Gavelkind Borough, English, &e. The common law ia the 
general usa,,<>e of the entire land; but a particular usa,,<>e (such as 
Garelkind,) is only a reasonable act which need not to have had such 
beginning as a prescription." And therefore when we talk of the 
usage of a court it is totally diJrereut from a prescription, and cannot 
have originated in a grant; it gron merely by admitting such a cer
tain practice. Nor is it necessary, that such a usa",<>e of a com should 
exist from time immemorial; for this would be tying up the hands of 
a court, and preventing.it from altering its practice, however inconl"e
Dient it might be found to be. Indeed it is monstrous to asoert that 
the usa,,<>e of a com requires to be from lime beyond memory; and the 
rontrary was expressly decided in Deverell's ease, 2 Anstr. 624. The 
question in thai C8Se 1f88 whether Deverell should be confirmed in the 
place of clerk in the remembraaer's office. It was relied on ~that he 
should not be passed over, and it was argued, as here, that the usage 
iusisted OIl against kim, was not a usa.,,<>e from time immemorial. But 
Chief Baron Macdonald's answer 10 that is as fOllon: .. It has been 
argued that no usa,,<>e can hare eJr~ to bind this question, unless such 
as could be legally set up as a prescription. I cannot a,,<>ree to this 
nrgnmenL In offices in every co1lr\ new customs and new usa.,,<>es 
grow up, and ge& firm root bl'oontinuanee much short of le"toal prescrip
tion." It.-as not necessary tor me to hare cited this authority, beo;.we 
it stands to common sense, that & court of justice m~ cease to be such, 
where it is not at h"bertf to alter its own practice, and to appoint &II(.,): 
-officers as it thinks fiL 

. Upon this part of the ease;youf lordships will find that the a.rgnmeut 
of Co ~. Treby ~ Owen e. Saunders, 1 Lord Raym. 163, is l"ery c:at.e
rial. He is speaking .of the office of custos roUlloram, and sup~ 
that he mar han been ori..<>ina1ly named by lIho;ustiees themselves, aM . . 
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IlId the clerk or the ~ 111&1 have heeD DKlinated bl him, ~tll the 
~ 01 the ~ ms woldi 1Il'e: • The ori"oinal of t.bit office of • 
cus&. ro&. is Do& YerJ clear; bu& in all pro~. the trust of the COIl
&eJTatioIl of the Bo1ls WIll committed to one of the justices of the ~ 
and then he WIll called c:u.st,os rotulorum: IIIld Probabll bl the eoll98llt 
or bis brethren he DOmiDated the clerk of the peace. He is ealledJlO, 
13 Hen. IV .. 10 pl 33. And in Dyer 175 b. U is said thM u seems in 
rt'aiOD thM the jUitiees were before clerks. 12 Ric. 2, c. 10, calla 
him clerk of the justiees, IIIld appoints hiD:. W&,,"'IlS. 2 HeD. VIL 1. 
£rsl makes mention of the custos rotulorum. &e." Now, in t.bit, two 
things are importaD, to be obsen"ed. First, that all t.bit is alleged to 
be triiliin time of melDOl"J; the establishmenl of justices of the peace 
is &0, and comequentll &0 mUil t.bit ~<oe. And &eCOnillJ, th» the 
power of :nominating the clerk of the peace mal haTe been given bI 
ahe jUitices -' large, IIIld bl their CODSellt., to one of their brethren; 
IUld this, bl a ~"'8 of the eourt. And it is also to be remarked. thal 
no dou~ ill here eutert.amed of the legalitJ 01 such usa.,<oe. The cmlJ 
clDub& is .. to the fac&. 

I take is, therefore" &lW the usa.,"'8 of a court with respec:& to matt.em 
.-il.hin ita jurisdictioo, makes the law; il binds the court i1aelf IIDIl 
evCfJ other court: IIIld e'"erJ cour& is bollnd" officio to &ake notice of 
it, jUil .. much .. if U "In the law of that parIicul.K co~ n is • 
thing Dot questionable-ao& traTersabl_or for a jlD'J' to decide upoa 
-bill is a question for the consideration of the court. This is cle.iclJ 
aelDplified in Lane'. ease. 3 Rep. 16, a VCfJ stroIIg c:ase. Bl the 
~eraJ. law of the land, the lands of the ~ cannot pailS unleSI bJ 
gran, IIDder the greal seaL Bul ueTel'theless, bl the usa,.<>e of the 
Collrt of Exchequer, the ling's lands max pas:s under &he seal of 
t.hal court. And t.bit is &0, no& by 8D.J geiieral law of the coun
try, bu& by the usa.,"'8 of tha& particular court, which. in l!:.U in
~. makes the law. LaDe's ease Il1'058 in the Common Pleas, mil 
three points were there resolved by the coan. First, -thM although 
:I!i!,:mmon law no grant of any and by the ting is aTailable or 

bu& under the great seal of Engla.nd, and although in t.bit 
ease U WIll Dot alleged that in the Exeh~uer: &he cqmmon course of 
the collrt was to make &ucla lea3ea UDder the seal. of the collrt; yet il 
was adjlld"."'8d Lha& the said lease Wider the Exch~ller seal "u good. 
and tha& bl the common usage of the Com of Eub~: for the 
~oma and eounea of the Idng'B collrtB IIl'e .. a law, and the COIIlIDOIl • 
law for the ltIIiversalitJ thereof doth t.il!e notice of them: aDd il ii DOl 
IlecesaarJ to allege in Jlleading anI usa.,"'8 01" pre.scripQon &0 "arran& 
the &aIDe. And 110 it aa holden ill L. 6, E. 4, 1 ... aDd 11 E. 4. i b. 
Uaa& the course of a court is a law : and in 2 R. So 9, b. it is holden tba& 
ev~ coIlrt of Westminster ou.,<iIi to lake DOtiee of the ~ of ~ 
other COI1I1s: otlienrise i& is of eolllta in p41riJ.. _ No., aft.er ~ 
thii case, I_at help feelin: and complai~in~ of il .. a moUitrous 
~ in Lbe presenl caoe, 1lpOIl the defeooant., upon ~ Coon of 
.Eabtquer. aM upoa. Wi CIOIll1, &hal bI this -proceeding we 6boWai 
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be called upon to establish in evidence the usage of the Court or E~ 
,ehequer. Suppose the present defendant were an officer of this court. 
and your lordships had !1dmitte,l him, the crown'c1aiming the right at 
appointment: by the very same right of prerogative by which this in. 
formation is filed, it might have been filed in the case I have just put. 
The one is as much a supreme court as the other; both have the same 
right of admitting their own officers: and both are equally uncontrollable 
in the exercise of that right, nnless by way of appwl. Suppose, then 
the attorney-general had thought fit to do so in the case of an officer 
of this court, and this without any claim on the part of the crown (for 
we are now supposing the right to be absolutely vested in the court), 
and suppose he had called on your lordships to send up an issue to the 
jury, to try what was the course of the court, what would your lordships, 
what would the jury, whM would the public say to so gross an abuse of 
the royal prerogative? I put it to the good sense and feeling of the 
'counsel for the crown themselves, whether they will in'l'olve this court, 
the Court of Exchequer, and the public, in the monstrous consequences 
of such a proceeding-whether they will put upon this court the odious 
task of deciding upon the customs of another superior court-or whe
ther they will expose the Court of Exchequer to the humiliation of 
Bubmitting to such a censure? I appeal to them, whether they will 
persevere in such a course of proceeding, when they see it thus dilated 
mto its monstrous disproportions, until it at length assumes the gigantic 
form of unconstitutionality? If your lordships think it right, send your 
tipstaff into the Court of Exchequer, to drag the judges of that court 
from the bench, in order to give this court an account of their conduct. 
If this proceeding is to be persevered in, we shall be compelled to pro
duce one of the learned judges of that court to prove the usage; if the 
court can submit to the indecency of such a spectacle, if we must be 
forced to do so, we shall produce Mr. Baron George, and your lordships 
shall see what has been the usage of the Court of Exchequer, and iu 
what various instances 'rights and duties, which were originally vested 
in the court, have been exercised by a particular individual of it. 

Every court is bound to notice the usage of another. If it were 
stated in a book of entries, that by the requisition of the court, the 
chief baron had the right to a certaiu appointment, would not that be 
considered as a sufficient authority? That is what is done on the re
cord here: for it is stated that the officer was admitted., If we are obliged 
&0 resort to the proof of that usage, we shall show, that the taking and 
signing of all recognizances-:-\he signing of all writs after judgment
of every writ of Habeas Coryu-the exa.mining and Iligning of every 
taxed bill of costs-the signing of every writ of privilege, of all com. 
missions of rebellion, all venditioni e3:ponas'8, all writs of snpersedeas, 
and all injunctions in cases of estrepement, are, bl the usage of the 
court, confined to the chief baron alone. Every wrlt of error directed 
to the Court of Exche'luer is, by the same usage, allowed by the chiet 
'baron alone. On his allocatlU' alone the clerk of the Pleas is s.utho
~j8ed to transmit the Ecor~ s.nd without his all"catur he cannot do -
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In all those cases in whIch any patronaire is vested m the CO:l.rt, (for 
exa.mple, in the appointment of crier and tipstaff,) by the usage of the 
court, such patronage is exercised by the chief baron alone. And not 
only in the Court of Exchequer, but in every court in England and Ire. 
land where any patronage is exercisable in the appointment of its 
officers, it is, in point of fact, exercised by the chief judge alono. And 
Jet we are now told, it is impossible that this can be done. 

I hope the court will not consider me as endeavouring to create any 
uunecessary embarrassment in this case. I have stated what a~pears to 
me to be a most serious one, growing out of this proceeding. I trust 
the opposite party will tell the court how they are to get out of it. 
There is an issue joined here upon the usage of the Exchequer: do the 
eounsel for the crown desire that a jury shall try that fact? Are they 
desirous of diverting a jury from its proper functions; for the pur
po.e of ascertn.ining a right, which is admitted to exist in the court 
Itself? Weare ready to do in this respect as your lordships shall 
thiuk fit. ' 

1 have now considered this case as resting upon. the common law, and 
answered the cases which have been put by the attorney-general on 
the ground of prescription, as also the argument, that the right, sup
posing it to exist in the court, could not be exercised by a particular 
member of it: and I hope I have given to them a satisfactory answer. 
I.t now remains, in the first place, to advert to the argument, that there 
is something peculiar in the constitution of the Court of Exchequer, 
which makes the law there different from'what it is in any other court, 
aud then to observe upon the alleged usage contended to exist in favour 
of the crown. 

In the first place, it is said, that by the peculiar constitutioll of tIle 
Court of Exchequer, the chief baron is not the keeper of the records 
of that court, nor even all the barons: but that the custody of them is 
in the trcasurer and barons; and that in consequence of this peculiar 
constitution of the court, tbe records of the Exchequer must be consi
dered as a parcel of the king's treasure,and as themuniments of his rights. 
Before I go into the examination of this argument, I should be glad to 
know in whll.t manner, and with what view, it is to be applied? Is this 
a case between the crown and the Court of Exchequer? Or is it, under 
the pretence of a prerogative investigation, an experiment to try whe
ther there can be a right in any third person, such, for instance, as the 
trllasurer ? I cannot conceive that the latter is the meauing of this 
informll.tion, because that would be an abuse of the p'terogative, whicb 
I think the pel'!lOUB concerned for the crown would be incapable of ad.. 
vi:;illg. I must take it, therefore, that this is a proceediug, not for the 
purpose of knowing whether there be a title in the treasurer, but whe
ther, by the constitution of the court, they can hold this title against 
the crown. ' • 

Now, as to the argument that the Court of Exchequer is establisheol 
for the recovery olthe king's debts,and that suitors can only sue in it 
1)n the ~ct.ion of being the king"s debtors, aad, that. therefore, the 



CO!1UllOn pleas of the ~-t of Er-:heqner L"'8 Dot the pleM ot &he .. ..». 
Jeet, but &he king'. pleas. I hold all th's to be the Ufl'J qumtessen~ 0: 
r.rero.,<>atiYe ped.intry. It~ dOdrinewere &0 be pushed to i&s extent,. 
it 1fOwd go &0 shoW' thai in the King's Beneh also. the appointment of 
the clerk of &he Common Pl~ oaght to be in the cro1l'll. For i:l tbs! 
eoun also. a party is ohli.,<"ed to 1118 under a fiction, namely, tbl &ha 
defendant has been guilty of a breach or the peace. In like manner. 
In any ea.--e, the party, if he roUb, is liable to be amereed cprofalm 
damon,- and he 1fOulJ &hWl be anbjed as a dl!btor to &he king. If 
ficions of l;nr are to be resorted to, and eTef1 n-mote de~ ill which 
t~.l rtghts of the crown may be aoppo3ed to be aff...eled is to be brough& 
In aid or the claim3 of the prerogative, there is nota muniment or publie 
Justice which may not be eonsidered as part of the king's treasure. 

Ii was objecteJ by the aUoroey-general, that the argument dra'W'll 
from the keeping or the records 1fOwd proYe too much, ho!eaose it 1fOuld 
CO to show thai the custOoS breTiulD should also be appointed by ~ 
eour&. The cnslOoS breTium or the King's Bench in England is in the 
appoiutment or the crown, but not the cnstos breTiulD or the C6mmoll 
Plea.... And what is the reasou of the difT .. renee? Beeanse in the 
latter. the writs are original writs; whereas in the King's BeDCh they 
are judicial, or al leas' the gre.Uer part of them, and or eonsequen~ 
in illustration or the common law doctrine, and ~ to what is 
laid down bl Lord Coke, the eourtwhich pronounces the Jud,,'1IIeni has 
an interest 10 having these writs properly entered. Tbl.'y &herelore ap
point &he clerk of &he writs, where &he writs are judicial, IMr. not other
wise. 

Now as to the eonstitntion of the Excheqner. IUhe chienaron of 
thal eonrt has II( t, from the nsa,,"'1 of the court, &he right of appoint
Ing to &his office-if, I 881' he is precluded from it by the panicwar 
eonstitution of the eourt, It is to be inquired upon what o&her officer i& 
eowd derolYe. It the eommon }a", be as I haTe stalN. it rould no& 
derolre uJ?Oo the crown: it must d~TOlYe upon some other offil~r. 1& 
wowd snflice to ans1ft"r to thi~ part or the ~ th.& there is DO ~laim 
eet up by any other offil!'er of the eour&, bnt &hal &he claim is made by 
the crown alOUt. 1& is to be oOOenN, tha& no such argumenl OlD 

arise upon the issue on the US&,,"'I of the crown. bnt only on the seeond 
issue. Aud on this i<sne, the only _y in which it can atr .... '"l the right, . 
Is by showing t bat brthe eoDstitutioo Of the eourt it cannot be in the 
~hief baron. It it cannot be in him, I caunol imagine any othel' person 
in whom it esn 00. urep& either the ch~cellor of tbe Exellequer. or thl! 
treasurer or tte Exchequer. As to t~e first of these otIicers-he is n\l' 
~d.,'"e of &he et>mmoo law side of the Exchequer, and DeTer W'M. lie 
_eYer exerci:! .. l any judidaJ. function on th .. , side of the court. Th. 
pleas at the rommoo law side are before &he baroll$ {lilly: but 00 the 
~uity side Ibl',.are before the chancellor. treasurer, and baroo.s. Au.} u 
10 the custody of the recol\h, tbe chanl"t'llor of the Exchequt'r neTer had 
It, either actually or eoostructiTely. The only flllldioo whieh he eTer 
uerci;ws on he l&w aide of th. Co."'" is, tha& he is holder or the -J. 
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Irela.ud n0'."'~ has exe~cIsed the right of appointing to any of the ~aw 
\ offices of the Exchequer. So tha.t the chancellor of the Exchequer in 

Irelwld has no common law right, and so far from having a prescrip.
tion in his favour, he has never even set up a claim. The chancel. 
lur of the Exchequer in England on the other hand has always held the 
office which entitled him to grant the offices of the law side of the 
~ourt, • 

It seems that originaJIy, by the constitution of the Exchequer, this 
right of appointment would belong to the treasurer as head of the law 
side, and as long as he acted as such, the common law would ha.',e con 
tinued to him that right; but when he ceased to act, then of course it 
ought to devolve upon the next acting officer. At wllat period exactly 
the treasurer ceased to act, is involved in obscurity. It was not proba
bly all at once. but by degrees; and thereupon the chief baron became 
the acting chief law officer. Had the t~asurer continued ever since to 
this day, it is not for me to say whether or not he would still have had 
an actual right; that is a question with which I have nothing to do. 
I do not mean to pronounce any opinion as to whether the chief baron 
in England could controvert the right of the English treasurer; but he 
certainly could controvert the right of the crown. In England the chief 
baron would have 1\ very different case from that which we make. He 
would have to say, that an officer. who originally had this right of ap.
pointment, in virtue of his office, and who though he had ceased to 
exercise his office, had yet continued to exercise such right of appoiuf;. 
ment, was not entitled to appoint; perhaps he could not say so. But 
in this country an officer, such as the chancellor of the Exchequer, who 
never had the right, could not now in the first instance set up a claim. 
So that as to any argunJent drawn from the chancellor of the Exche
quer in England. it is wholly (to use a phrase of my learned friend the 
attorney-general) a chimera. Nil claim is here made by the chancel
lor of the Exchequer, or on his behalf; the only ground of the case is 
an alleged right in the crown. And this right is stated, not as one de
rived from and incident to the right of appointing the chancellor of the 
Exchequer, but as inherent in the crown, and as part of its prerogative. 

It remains to consider how far the treasurer can affect the right of 
the chief baron. OriginaJIy the treasurer perhaps had this right; bl!t 
when he ceased to act, the chief bllI'on, as the acting chief judge. then 
became entitled tQ appoint. In confirmation of this, allow me to men
tion tIle case of'~ creation of a new court. For example, the creation 
of a new Court of Error'in this country by the act of 1800.* A new 
officer thereupon became necessary, namely, the clerk of the Pleas ot 
that court. And so strongly felt was the force of the common law 
3J'inciple that the right of appointment would belong to the head of the 
Court, that the act of pllI'liament makes a special provision giving the 
right of 'appoint!llent to the crown. Here is a direct legislative reCOil 
llitiou of the commo~ '1av.- right: This provision was considered as a. ... . 

4() (leo. IlL, c. 89. 
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great hardship. and the chief justice of that day~ (the lata Jo.mente(. 
Lord Kilwarden) complained of it. as an injnry done to him, that he 
ud the court were deprived of the right.. And here I may observe. 
that in the former Court of Error, the chancellor who was the head of 
it, nominated his secretary to be the clerk. 

Having premised BO much, I shall proceed to consider how far. ori
ginally. the treasurer was a judge of the common law Bide of the 
Exchequer. Tile statute de 8caccario, made in the 51 Hen. III., st. 5, 
sect. 7, enacts, "And the warden of the king's wardrobe shall make 
accompt yearly in the Exchequer in the feast of St. Margaret; and 
the treasurer and barons shall be charged by oath. that they shall not 
attend to hear the pleas or matters of other men, while they have to do 
with the king's business, if it be not a matter that concerneth the king's 
own debt." And the 8th section adds," And the king commandeth 
the treasurer and barons of the Exchequer, upon their allegiance, and 
by the oath that they have made to him. that they shall not assign any 
in their rooms, bnt snch as this act meaneth of. and that the Exche
quer be not charged with more persons than is necessary." Here the 
tTeasurer and barons are allnlled to as the persons who have the nomi
nation of such people in the Exchequer; the chancellor of the Exche
quer is not mentioned. . 

An act made 12 Rich. n., Cf. 2, to regulate offices. enacts as follows:
" Item, it is accorded, that the chlmcellor, treasurer, keeper of the 
privy seal, stewards of the king's house, the king's chamberlain, clerk 
of the rolls, the justices of the one bench. and of the other, the barons 
of the Exchequer. and all other that shall be called to ordain" (this word 
.. ordain" comes upon one rather by surprise. for the attorney-general 
has been insisting that ordination is not an appointment)," name. or 
make justices of pence, sheriJIS, eschentors, &e., shall be Jirmly sworn 
that they shall no' ordain. name, or make justices of peace, &c.. for 
any gift or brocage, favour or affection, &c," ,No~a. word here of the 
chancellor of the Exchequer. . 

Tile 2nd lien. VI., c. 10, makes all officers ,~to appoint clerks, an-
swerable for such clerks. . ' 

The next recognition of these officers is in stnt. 6. Edw. 1. c. 14. 
whereby the king grants to the citizens of London that disseisees shall 
have damages by recognizance of assize. by which they recover. "And 
it shall be corwnanded unto the barons and to the treasurer of the Ex
cheq uer. that they shall cause it every year to be levied by two of them 
.. t their rising after Candlemas'" 

Then comes the lOth Edw. L addressed," The king to his treasurer 
and barons of the Exchequer, greeting." And in sec$. 10. " Moreover 
we provide, that all debts whereunto the sheriffs make return that the 
debtors bave nothing in their bailiwicks. &c., shall be estreated in Rolls, 
to be delivered to faithful and circumspect men. which shall make en
quiry thereof, aft.er such form as shall be.provided by the treasurer and 
barons." This, your lordships observe, is a regulation as to comm~ 
"leu returns. ' 
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In 13 Edw. I., c. 8, it is directed that the writs mentioned in it shall 
be enrolled, and at the year's end the transcripts sent into the Excha.. 
'luer, that the treasurer and barons may see the sheriff's answer. 

Maddox, in his History of the Exchequer, thinks it was the part of 
the treasurer to act with the barons in matters relating to the revenue. 

I shall now show that these powers have long since ceased on the 
part of the tre8Surer. Your lordships will find iIi the statute 20 Edw. 
III., c. 2, "In the same manner we have ordained, in the right of thlJ 
barons of the Exchequer, and we have expressly charged them in our 
presence that they shall do right and reason to all oUIi Bubjects, great 
and small; and that they shall deliver the people reasonably, and with
out delay of the business they have to do before them, without undue
tarrying as hath been done in times past." The barons of the Exche
quer, your lordships will observe, are here enjoined, as the ouly pers-,lOs 
concerned. In remarking .upon this statute, Lord Coke, 4 lust. 115, 
says, ," Hereby it appeareth, that to them belongeth doing of right and 
reason in legal proceedings." 

So the statute 31 Edw. c. 12, constituting the Court of Exchequer
Chamber, recognises the barons as then the only judges of the law side. 

Again the 5 .Rich. H." c. 10, after reciting that certain complaints 
liad been made of the officers of the Exchequer, gives to the barons 
Cull power to hear such complaints. 

Lord Coke, 4 Inst. 118, in treating of the eqnity side of the Exche
quer, says, "The judges of this court are the lord treasurer, the chan-, 
cellor, and barons of the Exchequer: generally, their jurisdiction is as 
large for matter of equity as the barons in the Court of Exchequer havlt 
for the benefit of the king by the common law." 

And in 4. lust. 109, he lays it down, "All judicial proceedings. accord. 
ing to law in"the Exchequer, are coram baronibus, and not coram t~ 
6aurario el. baronibus. ' ' 

In the Bankers' case (82) Lord,Somers, (who we know was not in-, 
terested-to enlarge th~jurisdiction of the barons), speaking of the court 
of Exchequer, says, "but if it be considered in its several parts, as to, 
",hat is intrusted distinctly to the treasurer and chamberlains, and what 
is put under the direction and government of the barons, it comprehends 
distinct courts, and such as have no proper communication one with 
another; though, perhaps, as to some things, the treasurer, chamber
lains, and barons ate intrusted jointly: as my Lord Chief Justice Coke 
4 lust. 105, says they are with the custody of the judicial records." 
The passage of Lord Coke here alluded to is, " Albeit the barons, as 
hath been said, are the judges, yet the treasurer of the Exchequer is 
~oined with them in keeping of th~ records, whereof t~e barons are 
Judges, for they are parcel of the kmg's treasure." ThIS passage of 
Lord Coke relates entirely to au information of intrusion into the king'lt 
lands, which, of course, are the king's treasure; and these records are 
kept not in the office of the olerk of the Pleas. but of the trezaurer'1t 
remeu:.brancer.. • . 

All writs of error, it is true. &.re, in the King's Bench and Commolt 
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'Plea.s, directed to the cbief judges of tbose courts, whereas in the EX4 
chequer they are directed to the treasurer and barons. But that we
are not to be concluded by the form of the writ appears from 2 Inst. 
B8l, where Lord Coke, speaking of the writ e3: parte talis, says, "The 
writ in the register and F. N. B. ubi 8upra, is, coram tJUlSaurario et 
baronibus, nostris de 8caccario, but it ought to be coram baronibus ds 
Bcaccario, according to the act, and that the rather, beca1lS~ the barons 
are (as hath been said) the soveraigne auditors of England, and here. 
with agreeth Fleta." So, though on the treasurer's cea.sing to be the 
head of the court/the form of the writ should have been altered, yet it 
continued to be the same. But notwithstanding the direction of writs 
of error to the treasurer and barons, the records are in the custody of 
the barons only, and so in all records, removed by writ of error, itap. 
prars on the face of the pleadings. The writ itself mentions the judg. 
ment."to be given by tbem only: and though directed to the treasurer
and barons, yet it is allowed by the chief baron only, he being, in fact 
and of right, the head of the common law side of the court, and upon 
his allocatur aloue is it that the clerk transmits the record. Thi!Jle are 
a variety of records in the Exchequer, which are the king's treasure, in 
which the king has an interest, and which are in the custody of the 
treasurer's remembrancer; there are others in which the crown i~ als() 
interested, and which contain proceedings before the barons; and, thirdly, 
there is a class called common pleas, or plea.s between subject and sub
ject, and they are ill the custody of the barons, and of the clerk of Com. 
mon Pleas, as their clerk. But to argue from the records being iu the
treasurer's custody, as part of the king's treasure, is absurd, because
the treasurer originally kept the records of the King's Bench aud Com. 
mon Pleas also, 80 far as the king's rights were concerned; so that if 
this argument be well founded, it wonld give to the crown or to the
treasurer the right of appointing also the clerks of the plells in those 
courts. But the treasurer never claimed that right, nor .has be, since
he ceased to be a commou law judge, ever cIaim~ to appoint the clerk 
of the pleas in the Court of Exchequer. The offices of chancellor ofth& 
Exchequer and of trellSurer have been united immemorially in Englllnd, 

. and the oath of the challcellor of the Exchequer in England is different 
from that of ours. It contnjns no restriction, as ours does, as to the 
use of the seal. Here there is nl> claim by the treasurer, and, in fact, 
no such officer has for seme time existed, although the form of the writs 
continues to include him. The English treasurer is called in records 
by various names, sometimes the ki'ng's treasurer-; sometimes the trea. 
Burer of England (2 Madd. 41). The treasurer of Ireland is sometimes 
called ION treasurer, treasurer, and the 33rd of the king calls him high 
treasurer; and he has been sometimes caJl'ed treasurer of the Exchequer, 
IUld sometimes our treasurer of the Exchequer. Thejudicial dutiell can. 
not be put in commission. What is become of them? 1 ca.nnot see. 
The last grant is to one of the Boyle family; and the office of vice
ueasurer was formally abolished in the person of Mr. Clements, in 
1795. The Ili~g now appoints II receiver"general. (By t~e act of last 
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session consolidating the oiRces o! chancellor of the Exchequer in both 
countries, the same person is to execute the duties of both, which-shoWl 
the impossibility of his being a judicial officer on the common law side 
Ilf the Irish Exchequer. 

Now as to the length of time which has been urgel on the part of 
the crown, it will be conceded, that if this right was at first vested in 
the court, it CQuid not be taken out of them but by act of parliament, 
or by prescription: no length of time short of a prescri?tion can deprive 
1hem of it. A court of justice is not like an individual; no encroach~ 
ment on its rights can bar them. Littleton (S. 4l3~ says, "no dying 
seized (where the tenement come to another bI suC8tlsoion) shall take 
away an entry. As of prelates, abbots, priors; deans, or of the parson 
of a church, or of other boc1ies politic, &c., albeit there were twenty 
dyings seized, and twenty snccessors, this shall not..'put any man from 
his entry." And Co. Litt. 250. a. says, this is applied to bodies politie, 
whose successors come in in the post, and not to natural persons, whose 
heirs come in in the per. And the same is also laid down, 2 Inst. 154. 
155 • • 41 Wherefllre should not the successors of a bis!iop. dean, abbot, 
,prior, &c., be as well in the per, as the heir by descent? and the reason 
thereof is, for that the heir cometh in by his ancestor, and therefore a 
.descent shall take away an entry, and the warranty of the ancestor shall 
barre the· heir; but in case of succession, a dying seized taketh not 

- away an entry, nor the warranty of the predecessor doth bind the su~ 
cessor." Here, too, I have tu mention a case which occurred in this 
~ourt, the King II. Carmichael. The crown had appointed the clerk of 
the pence for the county of Carlow in the time of Henry VIII., and 
from that time downwards. - 1Ifr _ Bruen, as cus. rot. granted to Car~ 
michael; the attorney-general filed an iuformation against him j Car~ 
michael pleaded 6he facts, and had judgment against the crown. The 
sole argument was, whether the clerk of the peace derived under the 
~:lUstos; for if he did, it was not disputed that the custas would have the 
appointment i and tll,ll right being sh(}wn to be in the custo~, the length 
{}f time was held to make no title for the crown. That decision has 
been acted upon ever since. • 

I shall now apply myself to the question of u~ge, and will at present 
suppose there is a common law Jlight in the !lourt. I must IlUppo.e that. 
{}r the question of nsage would be immaterial; fol' otherwise there must 
be judgment against the chief baron'll gr~Dtee. This alleged usage is 
urged as amounting to' !i'legal prescription. It is not contended on 
the part of the crown tbat there isoany act of parliament to give them 
this right. If they .mean t~ rely npon usage as evidence, whence to 
presullle an act of parliament, I say that is illegnJ.. The case of Hew~ 
ett iI. Parish of St. Atldrew, in this court, is said to favour such a pre
sumption. That case flag' aPerW!lIds on in Chaucery, and it was stated 
to my Lord Redesdale (who then presided in that conrt) that such :I 
doctrine had. been acted 'On. It str.uck him with surprise, and he 011. 
jected to it what cannot be answered, that if such a doctline were nJ.. 
lowed, there wouid be an-end of aJ.l the ancient and received notions ot 
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prescription. According to them, no prescrIption can be admitted, ex:
eept a legal eommencement could be \lresumed; bu~ if an act of pal". 
liament is to be presumed to make a new law, there IS an end of all re
striction upon prescription. Why is it that a prescription de non deci
mando, is not valid? because it could not have a legal origin. Butwe 
have only to snppose an act of parliament, and it could. In fact, such 
a presnmption as this would amount to a power of legisl/lting, and say
ing that length of time shall have the effect of making that law, whicb 
otherwise could not be so. Lord Redesdale denied there was any pre-
eedent for snch a doctrine, and refused to act upon it. 

But even if thiI were a case in which the court would submit such J 
presnmption to a jury, it is hopeless to look for any evidence to warrant; 
It. It is an usage .lIgainst the common "lIlW, which I conceive conld 
never have arisen in this conntry. The common law was introdnced 
bere, in the 12th year of King John's reign, and it abrogated every 
usage contrary to it; and as time of memory is previous to that period, 
it follows tha, in this country there can be no prescription against the 
common law. In the case of Tanistry (Davies a7, as, a9, 40 ) it was 
held that the introduction of the common law into Ireland abolished 
these ens toms. And the same would have been the eon sequence of its 
introduction into Wales: but for the purpose of preventing it, the stat. 
of Wales (27. H. VIII. c. 26. s. 27.) appoints commissioners to inquire 
into the customs of Wales, and expressly saves them. And accordingly. 
in this country the custom of gavelkind prevailed before the introduc· 
tion of the common law, as appears from Sir James Ware's antiquities, 
but it was then abolished. Gavelkind is good at this day in England, 
because it is a part of the local common law. Any custom that might 
have a legal commencement, may prevail in Ireland as well as in Eng. 
land: but the common law of England, when introduced here, abolished 
all customs at variance with it, notwitbstanding those customs might be 
legal in England. If previously to that period, a subject had a grant of 
lands, that would not have been·disturbed; in lik\l manner of anything 
Aot contrary to the common law. It is to be remembered, that we are 
!lOw taking for granted the right is in the court: it is contended tba~ 
'here is a prescription to ~ake it out of them, and pnt it in the crown. 
Now I Blly ttlat cannot be: that is a l!rescriptiQn which could not have 
Illegal origin, and if Bot, it cannot have any validity. 

Further, the pleading of this nt n. prescription in the crown, presup
poses it has no common law right. For wheta a prescription is set up 
for anything, it is an admission tha~ the law d~·es not give it. Noy.20, 
Pe~ II. Towers. Com. Dig. PrescriptwIItJl'. 4. . Wilson II. Bishop of 
Carlisle, Hob. 107.· .', 

Now, gt'ntlemen of the jury, a 'wor~ to 1011 upon this question of 
\lS!'>ge. - The evidence of it has been derivl!d ftoom a book of extract! 
&.greed on both sides to l>e read. _iii the lttst place, there is no evidence 
of any exercise of this alleged rigbt oil the part of the crQwn until the 
year l403, 254 years within time of memory. The first doculiler.t 
ahowing by whom I\ny appointment \vas madt, is in 13'15. and that W8ll 
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An appointment by the court. The first appointment by the crown WlI& 
in 1403. Where the actual entries do not appear, to show by whom 
the earlier appointments were in fact made, the first presumption is that 
they were made according to law. If then the defendant be right in 
saying the court has a common law right, this court is bound to' pre
sume, in the absence of the records, that the earlier appointments were 
made by the court, who thus had the right. I admit it is a presump
tion liable, lilte all others, to be rebutted by contrary evidence, but it is 
.~ood till so encountered. And in analogy to this, in the case in Shower, 
where Clief Justice Holt, in aid of his common law right, referred to 
.the usage, he only produced the entries for 250 yeali, although the en
tries went farther back; and for this reason, that it was to be presumed 
the earlier entries were in conformity with the right. . 

Gentlemen of the jury, I have now to call your attention to the firs~ 
of these entries, that is an order for payment to Bromley in 1332. 
Gentlemen, it has been argued that all these entries, snowing that pay
ment was made to this officer out of the king's treasury, are so many 
proofs that the appointments were made by the crown. But you will 
fin4 that in the case where the appointments were made by the court, 
the entries are also for,payment out of the king's treasury. So that 
this circumstance affords no evidence who it was that appointed. The 
crier of the Court of Exchequer, whet is confessedly appointed by the 

, chief baron, is also paid out of the treasury. I take it therefore that 
the case may be cleared of all these entries. 

The next entry is in 1334, 8th and 9th Edward TIl., and is for pay. 
ment to John de Carleton as clerk of the Pleas. This John de Carle
ton WRs also appointed chamberlain. The patent appointing him to this 
iatter office,appears, but no patent is to be found appointing him clerk 
of the Pleas. Here is an entry stating him to hold both offices, and 
l'et the patent for one appears, and not for the other. It cannot be said 
that the patents are lost; for here is one. If we suppose him appointed 
by the court, it. is natural enough that there should be no entry of the 
lIlode of hi, appointment, because nothing more would be necessary than 
his admission by the court. But, on the other hand, if the crown had 
appointed, a patent would have appeared, and that not being the case. 
the inference is irresistible, that he was not appointed by tbe crown. 

The next document is IIiJ order for payment tp Simon de Legaston, 
. dated l4 Dec. 1342, and in the same year is one to Robert Baynard. 
It is here material to remark, that during this period there appears to 

. have been a scramble for this office, and the appointinents are involve~ 
in confusion. This circumstance of two or~eI'lj for payment tp two dil ~ 
ferent persons in the same year sufficiently.shows it. " 

In 1344. John de Hacksey appea~ to le sworn in before the tres
-Burer and barons, and tbe same John d!-,:ilacksey is a.,o-ain sworn in ill 
1357 ; there is no reason to' show whY"1 There was evidently some con.. 
test for the office during that interval!·' And bere let me observe, that 
the evidence of the swearing in has been preserved; then why not the 
,uvidence of an appointment by the cr!""n. if lilly ? . 
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\'hon. in 1352, is an order for payment to John do Carletoll, the 
lame who was formerly appointed. You will recollect, gentlemen, t,hat 
to support the allegation of the crown, of a prescription, there must be 
an uniform uninterrupted usage. After all this comes an order, in 
1355, for payment to Robert Baynard; and again, 1363, for the same 
person, who held till 137 5. It will not be conten~ed that, ull to this 
period, there is any evidence of an appointment by the crown, or indeed 
by any person. There is some'evidence againstJ;he crown. 

Now comes tne entry in 1375, the first which is clear as to the modo 
of appointment. It is not surprising that, after the state of confusion 
in which the titl6 to the office had been involved, it should be thought 
expedient to put an end to all doubt, by the ministers of the court join- I 

ing in an appointment. Accordingly, in this entry it is stated, that 
.Johu de Penkeston," stood ordained" by the chancellor and treasurer 
of Ireland, and tho barons, and others "our ministers of our Exche
.quer aforesaid." Much has been observed upon this appointment. 
First, it is said, ,it was made by the lord chancellor of Ireland, and not 
the chancellor of the Exchequer. Let it be so; it is indifferent to me. 
But then a record is' produced, to show that' Robert de Emeldon was 
.chancellor of the Exchequer, in order, by a subsequent entry, to show 
this appointment must have been by him. It clearly appears, however, 
that this first instance of 8If appointment iffnot by the crown, and that 
it was thought necessary that the treasurer, barons, and other ministers 
of the court should concur. Many expedients have been resorted to, 
to get rid of this record. It is said, the wind was unfavourable, the 
packet could not sail-the king's letter did not arrive, and the office 
'HlS of so much importance, and the necessity for filling it so nrgeut., 
that all the principal officers met, and appointed. It is curious, that 
this appointment was made in 1375, and the entry was not made till 
two years after. Had the stea~ packet been delayed all this time? 
Another remarkable fact is, that no entry is to be found of the appoiut
ment itself, though it was certainly made by the court. And the king, . 
when he orders payment to this officer, not 0)11y recites his appoiut
ment by the court, but expressly states that to be his title. .It is con
ceded, that though an interruption in the possession will not destroy a 
prescription, yet an interruption of the right will. Here then is an entry 
on the part of the crown, acknowledging that Penkeston was lawfully 
ru"daiped by the court. It cannot be said the law officers had not time 
to communicate With the crown before this entry was made. 'Now it 
the appoint ~ 'n '"'All an extraordinary one, would not the king have as
Berted his pre, gatiie He does not do so. So that, in shortj this ia 
A prescri'ptior set up bi t1 crown, to be maintained by uninterrupted 
-usage, and t' e very fir~t enoy brought to prove it is destructive o' the 
righL I r' ally cannot help (IIImiserating my learned friend who is to 
reply to II'SIee, for the hopeless ;ak he has to encounter, of persuading 
you, gent~men of the jury, fut this is a clear, uniform, uninterrupted 
usage. £; ., ' 

This rppolDtmene was in IS7L.. It it; a cUrious fact iIi natural JUs. 
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Cory, and one tllat deserves to be particularly recorded, tha.t the wind 
blew in the same direction for eight and twenty years; for 80 long thia 
Penkeston held the situation. 

In 1403, it appears that William SuttGll was appointed by the crown, 
Rnd in 1423, (1 Hen. VI.) he was confirmed. This is the first instance 
1n which the crown exercised the right. The grant of the office, ] 
Hen. VI. recites an inspeximus of letters patent to Sutton, recogni· 
sing the appointment of Penkeston, and concludes by c.nfirming them, 
.. any grant of the said office by our chancellor 'of the Exchequer or 
any otller person or persons notwithstanding." So that this first in. 
stance of any appointment bI the crown, begins by recognising the ap
pointment by Jhe court, and concludes by being validated by a nOli 
obstante clause. I protest, it is really difficult to continue an argument 
upon such a thing. If we suppose a right at any time in the chancel. 
lor of the Exchequer, that instant we destroy the king's claim: for the 
argument is not teat the right is in the crown,as incident to the l-0wer 
of appointing the chancellor of the Exchequer: but that it hns a dis
tinct inherent, independent right by prescription. Is a grant by the 
crown with a IWn obstante clause, is that, I ask, to be evidence for the 
crown? It is not, it cannot be, evidence of anythillg but an unconsti. 
tutional usprpation. The JW1I obstante doctrines, as we know from 
our history, were so rooted as to be admitted even in the courts of law. 
whether right or wrong, anything could have been done by a non obstante 
clause. It is wonderful our liberties could have survived such a doc
trine. If there had not been a luloyancy in the British constitution 
which made it incapable of sinking, if there had not been II spring in 
the minds of the English nation too strong to be subdued, if they had 
not Men predoomed to be a free people, their liberties could never 
have survived so deadly an instrument of tyranny and usurpation. It 
was urged and acted upon till the revolution, and to use the langnage 
of the luminous and classical commentator on the laws of England, " it 
did not abdicate Westminister-hall, till'James the Second abdicated the 
throne.", And shall such a thirig as .this, be sent up in out days to a 
jury, as evidence to the right of the croWll? 

Up to the period of Penkeston's appointment, all, as I J.!ave observe~ 
was confusion. After this appointment there was none-no small evi. 
dence that where the court acted, their appointment wns acquiesced 
in as rightful. But from the a}lpointment of Sutton, the !,~.ujj
begins again. James Blakeney lS next appointed, it do~~ot appeal 
by whom, or when. .n .... 

The next entry is in 1430, 27th July_ very i!!\";"f ne• It states. 
that t.he crown had granted to Robert Dyke ~r~~ortant 0'1hancellor of 
tIle Exchequer, " And moreover by reason tIde office .of 'ice of clerk 
of the pleas in our Court of Exchequer is' -'fit the saId oft··eel of the 
said office of chancellor 0& the green wax JDember and pRl'.he ss.me ; 
and the same office of clerk of the plea}<·>tmd annexed to ltobe~·t de 
Emeldon as chancellor of the said Exc1 I.. has been held by ~'r of re
cord, and also bv other persons as we/tf}!infiquer, as m~1 "pp,c'J'ants to 

• • >a-e ormed," It then Il ' 
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Dyke the office of clerk of the pleas. Now, suppose it were true that 
the office of clerk of the pleas is member and parcel of the office- cf 
chancellor of the Exchequer, it destroys the right of the crown, because-t 

on that supposition the right belongs to the chancellor of the Exchequer: 
9lld if it be false, then it amounts to an acknowledgment that the crown 
did not claim by virtue of its prerogative. " And that the same officlt' 
of clerk of the pleas has been hlld and occupied by Robert de. Enllildol'l
as may be of Mcord in our treasury, and by other persons, as we are 
informed." , This is the crown's statement of 'its own title. Now, I. 
say, that whether the statement be true or false, it equally destroys .the
.right of the crown. The crown is clearly looking for arguments to sup~ 
port its usurpation. Robert Dyke appointed Stannaher and another 
bis deputies. The recital of that appointment is, .that Robert Dyke was.. 
nominated in 1 Hen. VI. At the very time of the grant to ·this Dyke 
the office of clerk of the pleas was full, by William Sutton, to whom it, 
was previously granted. So that the crown having-appointed Sutton 
to the prejudice of the right of the chancellor of the E:tchequer, then 
grants to Dyke the office of clerk of the pleas, aEl parcel of the very 
same office as chancellor of the Exchequer; and the reasen iii " becaust" 
it was so held by Robert de Emeldon," who h~d been iJ?- 1348, (a hun-, 
dred years before), locum tenens of the trElllSurer. He IS'SO reCited 22' 
&: 23 Edw. III. in a patent granting to William de Burton. When 
the crown had the right, the· entry is made so early as 1348. 'rn this 
grant of 1431, therefore, the crown rests its title on the office of clerk 
of the pleas being part of that of chancellor of the Exchequer, andre~ 
fers to Robert de Emeldon, as the only instance in support of its being 
so : and upon referring to that, it appears he was aOO locum ten~s Q/. 
the treasurer, 'an oflioe which might of itself have given him a. right: 
and all this when the Qffi.ce was full by Sutton, the crown's own grantee.· ' 

'Even after this assumption of right, that is to say, in the year 1432, 
J and in 143~, ihere are orders for payment to Sutton: so t:ijat this claim 

of title was clearly an usurpation by the crown, and not only that, but'· 
an Usurpation by the orown on ita own grantee. The whole proceed
ing is a complicated tissue of folly and usurpation, anll afforQ.s Ill> evi~,' 

, dence whatever of any right. , • 
After this, {l438) John Hardwicke is appointed chancellor 'of t.na 

Exchequer and clerk of the Pleas, and in the same year ,.J1otwit~tand- . 
ing this appointment, the chancellorship of the Exchequer is given to-, 
John Baynard. Again, in the same year, on the 5th of J uue, this of
fice is granted to Richard de Waterton. ,Here are three different per-

.' aODS appointed by the croWJI. in one year. , 
In the same year (1438) is an order to admit Cunninirha.Il). and WJ1ita 

8S deputies, and on the 14th of December, in that year, an order to pay 
Sutton, the very man who was appointed in 1403. And yell, after all , 
this confusion, it is gravely said, that" this is a ease of irrefragable, uni~ 
form, and consistent usage. , It is really astonishing, that with SUIlA 
documents before them. the counsel for the crown should venture t() 

, -tate them as evidenci of an uninterrupted possession in th.e croWn. 
. 2 B 



4'18 

I ho1d in my band the draft or an act or parliament. which 'W88 Pre
tIOIlted w the HO\l1le or CommOlll, before mylont ehief baron oouM la, 
hia cue before the house. It; 1rU carried hastily and precipitately 
through that house, and p_ted to the Ionia on the nrr eame day. 
b was read a first time-it was ordend f~ a &eeond I't'alling. an" i' 
.. ould have boon carried there also on the third day, but for one noble 
1m1. This ae" as it was tirst framed, and had nearly r-t. recited. 
.. Whereas the office or ~erk or the 1'1-, in his m&jl'St,... court of Ex. 
thequer in In!land is an ancient office; and wbereas the sai,l office has' 
hith<lrlo helm held under the a~pointment of. his Pl8j~ty and hia prode
Clt\iIlOJ'8." l'hia real1y looks as if there had been .,mol mis~ .. ;ving.on the 
P'U't of those coneemed fl)r the crown. that they could Bot maintain an un. 
Ulterrllpted usage. and therefore would Dot nnture to atate it to be im ' 
Dlemo~l B'lt the House of Commons, when theT pas.'lt'd thit; 8U\tu~ 
must haveim~';ned there 11'&8 BUl'h an 1I8Rg8. If. Ulstead or the wonla 
_1, tbe expl'\l6..<Uon hl\d been, •• Whereas the ('Nwn haa now and then 
enjoyN." the aet woul,l ne'l8l' have pas9t)<L Iloweyt'r it was JIU9Od. 
tbe hO\lll8 hllVing couceiTed then was an immemorial usage. }t"" 
throWD out in the Lonls,. ,\ud the Dew Be, which haa boon passed, dotll 
Dot re<'ito) any eujoyme~ by the n-oWD. That was retrack>d. '-aIlS. 
h collhi not be maiut&i,,3d; and yet theI now brillg forward to inOUtlllOot 
• Dublin jllry. what they had not the audacitI eTeD to _t to the 
h'~islature I 

Gcntlemt'4, there are a Dumber or other fumes. 29th September, 
1439. Wat.lrton is appointed e1",k of thto Plens. ht Oetober lae is 
.worn iu in ChlWeery. an,t a writ issut\t from the e1laneallor to the baroua 
U> admit him. Is this a lawful mOlle of IIpptuDting? 

In lUf> 14 a paten, from the crown cou6rtuing the d"put, of lJd. 
wka. Then there ia a ~raut of the olliee or cllauc.:llor or the Ex. 
chetlu"r and c1llfk of the 1'll'aI'to Ul\htwil'ke IUld Sheltoo by autilc.rit1 

• .of J'I'I'lilUUent. l'b"y were also arP<)intt'lt colll"Ctors of ellStl"llnS. '!'he 
"authority or parliament" Dl,'US this, tImt tll,'88 otlicere' (,'\'8 b.!inar 
chlU'go)<} uron the cu:>toms, this ooultl ouly be '-'y authority of r-rli .. 

, .<lIlt. 
In IHll,. we filld a pant or the ofill'ell of ebau~llor of the Eltahe

quer and cllll'k or the fleas to Binuingluwl and }'ita R,)bert. Then .. 
Ol'\ler to p87 Fl)lt and l>owe! as d,'put.iee. ID ItSl. Birmingham and 
Fita Robert apply U> be allowed tht>ir fN.'a. Next ill an ord", to J'I'7 
Drowne as thO!lr d"l'uty. l'hoo in Uf>i, an ordl~ to pay Toole, the 
:ieruty or Bil'lllingbam, and anotber to John ~llnis in 1 • .'>8. 

u 1-160 ... e find a grant to l'id:ering of the olli" .. of e1\1lk of the 
rloaa. Thia is said to be .. by bill or the liouteuaut himself and by an
thority of parliamen"" Now if a presumption is to be ml\d"or an act 
,of parlianlent, t.hia woul,t probably be reli ..... on as 8u('h bI UIoatl con· 
80Ifned for the crown. We ean show the IDl'Anmg of this authority of 
parliameu" The Duke of York. the Illthllf or Edwanl thol FourtJ:. 11''' 
then lieutenant in Ireland. b was thought a d<l8iral>lo! thing on the 
)NIIt of BODI'1 the Sixth. who waa then uUII or England, to iDdllce the 



. 
'Dub of York to accept the lieutenantcy of Ireland, in order to gefhim 
'out of the way. He accepted the situation, but determined to fortify 
bimseJ in it; for we find from Cox's History of Ireland (160) that he only 
-consented to take it, on the\lxpress oonditions, first: that he shonld be 
lieutenant for ten years; lIeCOndly, that he should receive the whole 
revenue, without accounting; thirdly, that he should have treasure £roD. 
England ;,iourthly, that he shonld let tile king's} nds to farm; and 
tiIthly. that he Bhould appoint to and dispose of, ali omces at Ills plea
sure. And now I make the gentlemen' a present of -the a1lthority.f 
parliament, • ' • 

The nut appointment is by"the crown to Delahide and Dartas. And
there is a special act of parliament made for the purpose of ratifying 

. that appointment. This single fact demonstrates that, the' crown had 
no right. If the king was entitled, why should he pray the legislature 
to give him what he had before? Will it be saitf' that at that tim\? 
there was any act of parliament enabling the crown? What nt)w be
comes of this presumption? What becomes of the king'iQuherent nght' 
Gentlemen of the jury, if it be possible to have a plain docp.m@t sho,v
ing that up to a certain period the crown had no ri;ht, this act of par
liament is that document. The crown canno' ~t out of it: tt is vaiB 
to try. It cannot be said that the act is fbI' th~ purpose of enabling the 
two offices to be held together; that was often done before.' No, gentle
men, it was clearly and lIWlifest1y for the purpose of enabling the 
grantee of the crown to hold 8gainst the general rule of law. 

From'this period till the statute of Henry VII. there is but O!1e ap
pointment, nam"y, to Woffer. When, 01' blwhon that was made dQlg 
not appear. Hmay be presumed to have been by the court. The 
statute of Henry VIV was then passed, making the judgea deplmdent 
lIpon the crown. If while they held during pleasure, and while the no. 
obstam. doctrine continued, the judges had quEBtioned the king's right. ' 
they eould not have prevailed; for the crown had the ~wer by a no. 
OOstante to compel the admission of its officer. Whllst toe nOR obstml .. 

, elaim existed, it was just ihe same thing as if it was exercised'! Arguments 
. therefore, drawn from the acquiescence of the judges during that period 
weigh nothing. Would it, I ask you, gentlemen" have been advisablo 
for them to go to law with the crown, while they were removable at ita 
:pleasure? What do you think would have bee!l their fate, if they had? 
Do you think that my Lord Chief Baron O'Grady. if he had )teld during 
pleasure, would have set up the present claim? ,Ve know from Ilistory -
~,:t Lord Coke lost his office for asserting his cOmmGn law right, and 
UlSisting upon the appointment of Filazer in his c' urt. • It is sometimes 
.accounted for otherwise; but this was his ft8l offence; and it i.I .. 
atated by Blackstone, and in the life of Lord Co e, in the Biographi4 
Britannica. We now, thank God, live in better mea. The affairs of 
this country are no longer conaidered as of the lIIIIIle .provincial insigni
flu.nce in which they were formerly held: and the nghts of the coa.rt ' 

• 10 BeD. f .. a. a. ' 
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and .,r the subjects in this country are on the other aide of the water 
held as sacred &8 the rights of Englishmen. I am far from insinuating 
that eYen lIt're th~ would be any disposition to take advan~<>e of the 
dt'pendent aituati..ln of. juilge. if he _d('pendent. I ainccrdy be
lieve there is not an indiviJu;11 in the profc.."Sion, or in the ooUlnlUuity. 
more incapable of stooping to a ba...'<$ C1r unworthJ action than his 
majt'Sty's attorn('y general. But to talk of acql\it~~nee Oil the part 
of Judg\>s in fotru<>1' tim('jf, lIS nffoi'ung a presumption irt lsv<mr Df the 
ClOwn, is ridicul,'us i becau~e the whole history of Er.gland from the 
period of the unll'n of the lIouses of York and Laneastcr to the'Rero

"mtion, is nothing but,. series of nsnrpations by the croWD ou the riohts 
of the p('OplEl. "-ale's history shows the 1i~nrpations C).~mlUhtcd on ~e 
rights of t)le tr(,lI.II\l wand chancellor of Il'<:'lal\ll, lind when th(>), nre 
I!}loliated, it is not 8urprisinlt that those of the ju.lg"'S ~hou\J. It-as 
lIot till the :?!!nd y&r of his rdgn, that the jud!!t's in l~iood were ma.le 
intit'pclldent Df tbe ll'Own i and in addition to this, from Ole time of the 
Rcvo\utiO¥ to trle prest'nt, an the grants of this office fr~ the crowu 
hl\,te b8\lll. ill rewrsion, 80 that no 'lat:uu~y has 'OCCurred to act, upon, 
lle10re thfO I'reof'nt I.ppointm('nL ' 

Geotll'ml'O, Pb-e ex8.'lUgtM my own strength and your patience. 
I shall not IIttt"mpt to iecapib.tlate. Our case rests Ul'On the common 
law': ,.", oInim the same rights as the judges in England. As to an. 
nnilltf'r.'Upt~d IlE3g ill the crown, gentlemt"11 of the jury, if YOIl thInk 
there is f'vid,t"oce of it, if you are l'l'ILdy tb find npon your sol~lI Nd", ' 
'bat ",hie' has not been eo ~1ICh es 8SSt"rtro to the le!;isb.turei ..et i~ te 
~ &Dolin <"00'1 name ftn1 a veNictfllt the crowu. -


