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PREFACE. 

IN presenting this volume to the public, I have been 
enabled to complete a design whjch I have long had in 
contemplation, and which was partly fulfilled when, 
about thirteen years ago, I published my treatise on 
Parliamentary Government in England. In the pre
face to the first volume of that work, I alluded to the 
obvious want of some manual to explain the operation 
of "parliamentary' government," in furtherance of its 
application to colonial institutions. For over a quar
ter of a century my own researches had been largely 
directed to this subject, in assisting Canadian statesmen 
in giving effect to the grant of" responsible govern
ment," which began to be extended to the colonies of 
Great Britain when it was introduced into Canada in 
1841. The fruit of this protracted investigation into a 
hitherto untrodden field was embodied in the publica
tion, in 1867 and in 1869 respectively, of the volumes 
above mentioned, which, however imperfectly, supplied 
for the first time a practical exposition of ,. the laws, 
usages, and traditions of Parliamentary Government." 

The favour with which this attempt was received 
throughout th~ British dominions, and the desire so 
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frequently expressed for additional information upon 
the matter, in its relation to the British colonie)!, have 
induced me to undertake the present work. 

Desirous of avoiding needless repetitions, 1 have re
ferred to my former treatise in all points of detail or of 
general principle wherein colonial practice is profes
sedly identical with that of the mother country, and 
have aimed in this volume to treat the subject from a 
strictly colonial aspect. This has compelled me to cite, 
more frequently than I could have wished, my pre
vious publication, as it still remains the only existing 
work devoted to the elucidation of this important 
topic from a practical point of view. 

It will be noticed that I have bestowed much atten
tion to questions which have arisen in the working of 
the new constitution conferred upon the British North 
American colonies in 1867, when they were confede
rated into the Dominion of Canada. Whilst this por
tion of niy work is primarily intended for Canadian 
use, it ma"y not be without interest or value in other 
parts of the empire, in anticipation of the contemplated 
introduction of similar institutions in South Africa and 
in Australia. 

In the discu88ion of certain weighty precedents which 
have been recently determined in Canada and else
where, it is not unlikely that the opinions I have 
expressed thereon may differ from those entertained 
.by prominent public men who have taken part in their 
consideration and settlement. I would, however, ven
ture to affirm, that I have approached the investigation 
of these "burning questions" in an impartial 8piri~ 
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having no party bias or inclinations, and seeking only 
the public good. If my criticisms contribute, in any 
measure, to promote that end, they will not have been 
in vain. 

I would further remark that in this-as in my 
larger work - I have directed particular attention to 
the political functions of the Crown, which are too 
frequently assumed to have been wholly obliterated 
wherever a "parliamentary government" has been 
established. In combating this erroneous idea, I have 
been careful to claim for a constitutional governor 
nothing in excess of the recognized authority and voca
tion of the sovereign whom he represents; while, on 
the other hand, I have endeavoured to point out the 
beneficial effects resulting to the whole community 
from the exercise of this superintending office, within 
the legitimate lines of its appropriate position in the 
body-politic. 

Practical statesmen are usually well-infonned upon 
this question. But much ignorance and confusion of 
thought prevails upon it amongst all classes outside 
of ParliamenL As was pertinently observed by the 
Marquis of Hartington (the leader of the Opposition in 
the House of Commons), in a debate during the last 
session of the Imperial Parliament, "There is no doubt 
that men of great ability, in periodicals of much politi
cal inOuence, have put forward doctrines respecting 
the relations of the Executive to Parliament and the 
Crown, which are altogether contrary to the doctrines 
which have been generally held on both sides of this 
House .. (Ilansard's Debates, vol 246, p. 318). 
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~ then, I appear to have laid too much Itl'e8ll, in 
this volume, upon those attributes and functions of the 
Crown which are lawfully exercisable by a governor 
under" responsible government," it ill becall8e 1 am 
impre&'3ed with the great and growing neces8ity for 
properly instructing the public mind upon a vital ques
tion of practical politica. But, 88 this treatise ill in
tended to be expository and not speculative, 1 have 
uniformly reCmined from obtruding individual opiniollll, 
and have stated nothing therein that ill not capable of 
proof and corroboration from the public utteranoea of 
English statesmen oC the present day, irrespective 
oC party divisions, and oC unquestionable authority in 
-the interpretation oC our constitutional system. 

u.a:uy OF P.&.aLI.&J(DT, Orr~,.. .... CUUA, 

l-r 24 1880. 

ALPHEUS TODD. 
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PAR~ENTARY GOVERNMENT 
IN TIlJI: 

BRITISH COLONIES. 

CHAPTER I. 

THE SOVEREIGN, IN RELATION TO PARLIAMENTAR't GOVERN
MENT IN ENGLAND. 

" 
TilE government of England is conducted in confor- English 
mity with certain traditional maxims, which limit and ::;:::,'~t'u
regulate the exercise of all political powers in the state. m.xi .... 

These maxims are, for the ~ost p~rt, unwritten and 
conventional. They have never been declared in any 
foruml charter or statute, '"but have developed, in the 
course of centuries, side by side with the written law. 
They embody the matured experience of successive 
gl'nl'rations of statesmen in the conduct of public affairs, 
and are known as the precepts of the Constitution." 

Prominent, amongst these"constitutional 1Ilflxims is 
the principle that" the king can do no wrong." Rightly 
ooderstood, this precept mellns, thai; the personal actions 
of the sovereign, not being acts of government, are not 
under the cognizance of the law, and that as an indivi
dual he is not amllnable to any earthly power or jurisdic
tion. He is, nevertheless, in subjection to God and. to 
the law. For the law controls the king, and it i8, in 

, f.let, .. the only rule and measure of the power of the 

!' See troem.o, Growth of Eng. ConstitutioD, ch.pter iii. 
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Crown, and of the obedience of the people." bAnd 
while the sovereil:,"n is personally irresponsible for all 
acts of government, yet the functions of royalty which 
appertain to him in his political capacity are rcgulilted 
by law, or by constitutional precept, and must be dil!
charged by him solely for the public good, and not to 
gratify personal inclinations .• 

Defore the Revolution of 1688, the monarchs of Eng
land ruled by virtue of their prerogative, and with the 
aid of ministers of their own choice. These minister" 
had no necesslll'Y connection with Parliament; althollgh. 
if peers of the realm, they were entitled to sit therein. 
The sovereign was the originator of his own policy, and 
was not bound to take advice before deciding upon 
affuirs of state. Moreover, he was usually sufficiently 
conversant with the details of administration, to be able 
to govern independently of the consent of his ministcrs. 
They were only answerable to ~arliament for high 
crimes and misdemeanors, and for acts of mal-adminil!
tration which were directly attributable to themselves. 
This method of government gave rise to frequent alter
cations. and struggles between the Crown and Parlia
ment, which sometimes could only be decided by an 
appeal to the sword. 

The Revolution of 1688 was the great epoch at 
which the power of the Crown was subjected to ('on
stitutionallimitations and restraints, for the purpOl!C (If 
bringing it into harmony with the will of Parliament. 
The. foundation principle of monarchy, upon which the 
Constitution of England is based, was carefully maill
tained: the ancient maxim, that" the king can do no 
wrong," was deliberately re-asserted, and thereby the 
monarchy itself was protected from injurious aspersion 
or assault; but this maxim was interpreted eo as to 

. • Sir R. Walpole. in State Trial •• yo1. rr. p. 11;; • 
• Todd, Pad Gort. ToL i. pp. 166, 242. 
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mean that no mismanagement in government is im
putable to the sovereign personally. Furthermore, 
another counterbalancing principle of equal importance 
was then brought into manifestation; namely, that no 
wrong can be done to the people for-which the Con
stitution does not provide a remedy. The application 
of these principles, at the period of the Revolution, to 
acts of government contributed to the introduction of 
our present political system, under which ministers 
of state participate in all the functions of royalty, on 
condition that they assume a full responsibility for the 
same, before Parliament and the people. And inas
much as no minister could appropriately undertake to 
be responsible for a policy which he could not control, 
or filr acts which he did not approve, it has necessarily 
followed thl\t the direction and administration of the 
policy of government has passed into the hands of the 
constitutional advisers of the Crown, for the time being; 
subject only to their continuing to retain the confidence 
of their sovereign and of Parliament, and to their admi
nistration of public affilirs being approved both by the 
Crown and by the people. 

The three leading maxims of the British Constitu- n.finition 

tion, in its modern form and developments, are: the ::!.:::'..~". 
personal irresponsibility of the king; the responsibility ::.:.m
of his ministers for all acts of the Crown; and the in
quisitorial power and ultimate control of Parliament. 
These mll.-..ims were first distinctly asserted Rnd poten-
tially secured by the Revolution of 1688. Since that 
epoch, they have been gradually matured, by practice 
and precedent, so as to embody and constitute in their 
operation what is known as Parliamentary Government. 

Personal government by royal prerogative having 
given place, under the British Constitution as now inter-
preted, to parliamentary government, the question arises 
as to what is the aetual position, and what are the 
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powers possessed by the sove~eign in connection there
with. To assume that the sovereign has become a 
cipher in the state,-" a dumb and sensele88 idol,"-
without any measure of political power, is entirely in
consistent with the continued existence in England of a 
monarchical government. Such an assumption would 
transform the queen's cabinet ministers into an oli
garchy, exercising an uncontrolled power over the pre
rogatives of the Crown and the administration of public 
affiUrs, upon the sole condition that they are able to 
secure and retain a majority in the popular branch of 
the legislature, to approve their policy and to justify 
their continuance in office. There have not been want
ing some political thinkers who have argued in favour 
of a system of this kind; but, however theoretically 
defensible it may appear from their point of view, it ill 
not a true representation of the British Constitution, 
and, should it ever unhappily prevail, would deprive us 
of one of the main securities upon which the liberties of 
England depend. 

l\Ioreqver, the fallacy of such an idea, and ita con
trariety to existing constitutional practice, will be 
readily apparent to tho!!C who will refer to the ex
pressed opinions of the most eminent Briti8h IItatesmen 
of our own day upon this subject. Brougham, Gn'y, 
Russell, Derby, Gladstone, Disraeli, and Stafford North
cote - all of them representative men, of diverse par
ties - have severally testified, upon different occasions, 
to the vital and influential position which appertains to 

• the sovereign of Great Britain under parliamentary 
government.-

• See Todd, ParI. ('.on.. voL i. 
pp. 201-211. voL ii. J>p. 201>-214, 
408. Mr. GIadstm>e, m Contempo
rary Review. vol uri.. p. 10; and 
see, especially, his able paper, here
inafter c.oit.f'd. in the NOrth Ameri
can Review, for Sept.~ It!78, 

pp. 179-212. (See hi, G1eanin<:'l of 
Pw Yean, vol. i.. for • ref,rint of 
both theRe articiee.) u TIle colurti ... 
totional maxim, • the king reign8 
and doe8 not. ~em,' has never been 
""""J>ted in En~laod in tire _ .. of 
reducing the lIOYereign to a cipber. ". 
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It is true that, under our parliamentary system, ~r~~~on. 
which regards the sovereign as the representative and Crown. 

living symbol of the institutions of the country: rather 
than as an active, energetic personality, the personal 
will of the monarch can only find a legitimate public 
expression through official channels, or in the perform-
ance of acts of state which have been advised or 
approved by responsible ministers. But we must not 
lose sight of the fact, that what has been termed the 
impersonality of the Crown only extends to direct acts 
of government; that the sovereign is no mere automa-
ton, or ornamental appendage to the body-politic,-
but is a personage whose consent is necessary to every 
act of state, and who possesses full discretionary 
powers to deliberate and determine upon every recom
mendation which is tendered for the royal sanction by 
the ministers of the Crown. As every important act 
- that is to say, every thing that is not in the nature 
of ordinary official routine, but which involves a dill' 
tinct policy, or would commit the Crown to a definite 
action, or line of conduct, which had not previously 
received the royal approbation- should first be sane--
tioned by the sovereign, the Crown is thereby enabled 
to exercise a beneficial inBuence, and an active super-
vision over the government of the empire; and an 
opportunity is afforded to the sovereign for exercising 
that "constitutional criticism" in all affairs of state, 
which is the undoubted right and duty of the Crown, 
and which, in its operation, Earl Grey and Mr. Disraeli, 
amongst living statesmen, have concurred in declaring 
to be most salutary and efficacious.' 

During the lifetime of the prince consort, her 

Mr. Cardwell'. opinion (secretary 
of state for t.he colonies), cited in 
Commons Pn.pe1'8, 1867, v. 49, 
p. 661. Hallsard Debates. ..,L 
c1xxxviii. p. 1113, vol. cxci. p. 
1,05: vol. cxlvi. p. 311. 

• Martin, Life of the Prince Con
sort, vol. iv. pp. 40. 154. 

, Todd, Pari. Govto ..,1. ii. pp. 
209,212. 
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present Most Gracious Majesty enjoyed, WI is well 
known, exceptional advantages in the fulfilment of the 
arduous and responsible duties which devolve upon 
the Crown. The eminent qualities of Prince Albert, 
bis extensive and accurate political knowledge, and 
his varied attainments in otber fields of research aud 
obsel'Vation, enabled him to render incalculable service 
to the queen, and his acknowledged cOllstitutional 
position as her Majesty's alier ego, justified him in the 
performance of the onerous and multifarious dutips, 
appertaining to the" consort and confidential adviser 
and assistant of a female sovereign.'" 

After the lamented death, of the prince, in 1861, 
her Majesty was compelled to withdraw, for a sea.~on, 
into retirement, and she has never since been able to 
resume, as fully as before, ber public and ceremonial 
duties. But while her long continued seclusion bas 
been a source of universal regret, and even to some 
extent of complaint, U it is tbe only reproach which 
her people have ever addressed to ber." Ten yeaI'!! 
after this overwhelming affliction befell the queen, 

, two eminent English statesmen gave assurance of her 
Majesty's unabated zeal and efficiency in the fulfilment 
of all other duties appropriate to her exalted station. 
Earl Granville, then secretary of state for foreign 
affairs, said, in the House of Lords, on August 8, 1871, 
U I do not know any time of her life when her Majesty 
has given more attention than she does at present to 
the currcnt business of the state, or when the inte
rest she takes in all parliamentary and administrative 
measures, the knowledge she takes care to POSSei!/! on 
all importsnt measures, whether home or foreign, and 
the supervision she exercises over all appointments to 
be made and honoul'!! to be distributed, have been more 

• For • diseoBsion of the COII8titutiooaI position of • pri""" eoDIOrIi, 
.... ibid. 1'oL i. p. lila. 
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strikingly shown." He added, that so far from her 
Majesty, as some had surmised, "only getting informa
tion from one political party," it was characteristic of 
her "that, whatever party may be in power, she ever 
holds the most open and confidential communications 
with them;" but that, "without in any degree acting 
in a manner liable to miscon~truction, she does see the 
leaders of the party in oppoijition to the government.'" 

A few weeks afterwards, Mr. Disraeli (then the 
leader of the opposition) corroborated the foregoing 
statement; and took occasion to observe that, although 
the queen was still unable" to resume the performance 
of those public and active duties which it was once 
her pride and pleasure to fulfil," yet that, " with regard 
to those much higher duties which her Majesty is 
called upon to perform, she still performs them with a 
punctuality and a precision which have certainly never 
been surpassed and rarely equalled by any monarch of 
these realms." He 'Yent on to say that" a very erro
neons impres"ion is prevalent respecting the duties of 
a sovereign of this country. Those duties are multi
Iilrious; they are weighty; they are incessant. I will 
venture to say that no head of any department of the 
state performs more laborious duties than those which 
litH to the sovereign of this country. There is no 
despatch received from abroad, nor any sent from the 
country, which is not submitted to the queen; the 
whole of the national administration of this country 
greatly depends upon the sign-manual; and of our 
present sovereign it may be said that her signature 
hilS never been placed to any public document of which 
she did not approve. Cabinet councils . . . are re
ported and communicated on their termination by the 

.. Hans.. Deb. l'Ol.ceviii. p.l069. mons. in thedehateon May 13. ]879. 
~ al~ the observations of Sir Staf- on the Prerogative of the Crown. 
fnrd Xorthoote (chancellor of tho Ibid. rol. cC1M. P. 311. 
OJ[chequor) in tho Ho .... uf Com-
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minister to the sovereign, and they often call from 
her "'marks that are critical, and necel!llarily require 
considerable attention," . . . and" such complete mas
tery of what has occurred in this country, and of the 
great, important subjects of state policy, foreign and 
domestic, for the last thirty years," is possef!8ed by 
the queen, that "he must be a wise man who could 
not profit by" her judgment and experience.'" 

Forma- Adverting to a point referred to in Earl Granville's 
!i;::'i~~ by speech, in 1871, above cited, and discussing the de1i .. 
::7;"'" cate constitutional question involved in the peculillr 

relations occupied, as well by Baron Stockmar and 
by the prince consort, in their lifetime, towards tI,e 
Throne, Mr. Gladstone - speaking with the weight 
which belongs to his position as an ex-prime-minister, 
and with the precision which distinguishes his utter
ances upon public questions - claims for the sove
reign, liberty to seek for informRtion, to assist her own 
judgment, from every available source at her com
mand. He says, "it does not seem easy to limit the 
sovereign'S right of taking friendly counsel, by any 
absolute ntle, to the case of a husband. If it is the 
queen's duty to form a judgment upon Important 
proposals submitted to her by her ministers, she has 
an indisputable right to the use of all instruments 
which will enable her to discharge that duty with 
effect; subject always, and subject only, to the one 
vital condition that they do not disturb the relation, 
on which the whole machinery of the Constitution 
hinges, between those ministers and the queen. She 
cannot, therefore, as a rule, legitimately consult in 
private on political matters with the party in opp08i-

, s~ at H IJl!bendoa. on Sept. 
26. 1871. Remarkable eDIIJpleo of 
jwlicioos and efficaciowI crit~ 
upon ministerial mP88Ure8 • .ubml&
ted for the e<JI1Sidera&ion ... d lip-

"",,,al of h .... )raj..ty. are cited in 
lfartin'. Lif. of the Prince COIJ8Ort, 
Tot iv. pp. 78, Sg, 00, 201-205, 2&&, 
310,486. 
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tion to the government of the day; but she will have 
copious· public means, in common with the rest of the 
nation, for knowing their general views, through Par
liament. and the press. She cannot consult at all, 
except in the strictest secrecy; for the doubts, the 
misgivings, the inquiries, which accompany all impar
tial deliberation in the mind of a sovereign as well as 
of a subject, and which would transpire in the cOllrse 
of promiscuous couversation, are not matters fit for 
exhibition to the world." Of such private and con
fidential counsellors, Prince Albert was a conspicuoUS' 
and truly normal example; "and another, hardly less 
normal, was Bllron Stockmar. Both of them observed, 
all along, the essential condition, without which their 
action would have been not only most perilous, but 
most mischievous. That is to say, they never affected 
or set up any .separate province or authority of their 
own; never aimed at standing as an opaque medium 
between the sovereign and her constitutional advisers. 
In their legitimate place, they took up their position 
behind the queen; hut no~ so to speak, behind the 
Throne. They assisted her in arriving at her conclu
sions; but those conclusions, once adopted, were hers 
and hers alone. She, and she only, could be recog
nized by a minister as speaking for the monarch's 
office. The prince. '"lofty as was his position, and ex
cellent as was his c:tpacity, vanished as it were from 
view, and did not and could not carry, as towards 
them, a single ounce of substantive authority."J 

Coinciding, unreservedly, in the caution conveyed 
in the foregoing extract, as to the need for the most 
scrupulous avoidllnce, on the part of the sovereign, of 
any communication with non-official persons, which 
" .. ould justify an imputation of a desire to revive the 

I Gladstone'. Gleomings of PIA Yeus,1OI. L pp. n-H. 
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unconstitutional practices of a fonner reign, - when 
there was an influence behind the Throne, known I\J! 

that of "the king's friends,'" - and rcpudiating any 
attempt to disturb the harmonious relations which 
should always subsist between the Crown and ita con
stitutional advisers, - we may nevertheless perceive, 
in the frank admission of the right of the sovereign to 

Ind."",,-_ avail herself of all proper means to enlighten aud in
~~:~'J;:;;e fonn her own judgment, how completely the indepen-
8Overeign_ dent position of the sovereign of Great Britain, under 

parliamentary government, is recognized by Engli~h 
statesmen_ We may also learn from this argument 
that no obstacle should be interposed to prevent any 
legitimate endeavour, by the sovereign, to obtain all 
needful assistance to enable her to fulfil her constitu
tional functions to the best advantage_ The pOlll!ible 
abuse of such freedom of action, in any given case, 
would be effectually restrained by the equally inde
pendent attitude of ministers towards the Crown; by 
their liberty to accept or to reject the ultimate con
clusions pf the sovereign upon all public questions; 
and by the consideration that they alone are held 
responsible to Parliament and to the nation for every 
act of state, and for everything which is done in the 
name of the Crown. 

Val.., of Bearino" in mind the weight of responsibility which 
the 1O'f"~ 
... ign-' of- devolves upon the sovereign, personally, in the fulfil-
fi<e. ment of the onerous functions of royalty, it is manifest 

that a constitutional monarch" should be, if possible, 
the best informed person in the empire, as to the pro
gress of political events, and the current of political 
opinion, both at home and abroad." "Ministers change, 
and when they go out of office lose the means of accel!8 
to the best information, which they had formerly at 

• See Todd, ParI. Gem. 1'oL i. po 49_ 
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command. The sovereign remains, and to him this in
formation is always open." Moreover," the most patri
otic minister has to think of his party. His judgment, 
therefore, is often insensibly warped by party conside
rations. Not so the constitutional sovereign, who is 
exposed .to no such disturbing agency. AB the penna,. 
nent head of the nation, he has only to consider what 
is best for its welfare and its honour; and his accumu
lated knowledge and experience, and his calm and 
practised judgment, are always available, in council. 
to the ministry for the time, without distinction of 
party.'" 

A constitutional ruler is, in fact, the permanent presi
dent of his own ministry; with liberty to share in the 
initiation, as well as in the maturing of public measures: 
provided only, that he does not limit the right of his 
ministers to deliberate, in private, before submitting 
for his approval their conclusions in council; and that 
they, on their part, are equally careful to afford to 
their sovereign an opportunity of exercising an inde
pendent judgment upon whatever advice they may 
tender for his acceptance. 

In subjecting that advi~e to the scrutiny of a mind 
intent only upon promoting the public good, an ex
perienced and sagacious sovereign is able (should the 
necessity unfortunately arise) to detect and rebuke 
selfish and unworthy aims, unmask the character of 
measures which may have been prompted by party 
motives rather than by a regard for the interests of 
the state, and exert, towards his ministers, on the public 
bebalJ; a healthy moral suasion, capable of correcting 
the injurious operation of partisan or sectional influ
ences. 

AB Earl Grey has pointed out, in his admirable Elsay 

• Prince Alhert.'.llemonndum, in llarliD'. Life of \be PriDee c-. 
001. ii. P. lag. 
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on Parliamentary Government, the obligation imposed 
upon the sovereign's ministers that they should obtain 
the direct sanction of the Crown for all their most im
portant measures is a safeguard against abuse. "The 
Crown, it is true, seldom refuses to act upon ad vice 
deliberately pressed upon it by its servants, nor could 
it do so frequently without creating great inl'onve
nience. But the sovereigns of this country may, and 
generally have, exercised much influence over the con
duct of the government; and in extreme cases thc 
power of the Crown to refuse its consent to what is 
proposed by its servants may be used with the greatest 
benefit to the nation." m 

Should it be needful for the sovereign to proceed to 
extremity, and reject the advice of his ministers, upon 
a particular occasion, it is for them to consider whether 
they will defer to the judgnlent of their sovereign, or 
insist upon their own opinion; and as a la8t resort they 
must decide whether they will yield the point of differ
ence, or tender their resignations. For a minister, in 
such a position, "is bound either to obey the Crown, or 
to leave to the Crown that full liberty which the Crown 
must possess of no longer continuing that minu.ter in 
office." D 

In such an emergency, of course, the personal will 
and opinions of the sovereign are, for the time, appa
rent and predominant. But these occasions are of rare 
occulTence in the practical operation of parliamentary 
government. And when they do happen, all p08l!ible 
abuse is prevented by the necessity which then arL'jCs 
for the sovereign to find other advisers, who are willing 
to accept his views, and become responsible fOl' them to 
Parliament and to the country. Should he fail in this 
endeavour, then comes into operation one of those 881u-

• Grev. Pari. GeM. (t.!~ p. 5 . 
• Lord John Russell, '. Debateo, voL cDL p. 90. 
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tary checks, which the practice of the Constitution has 
imposed upon the exercise of the royal prerogative, 
and the sovereign is compelled to abandon a line of 
conduct for which he cannot find any statesmen who 
are willing to become responsible. 

But if" in, the question at issue between the sove
reign and his ministers, those ministers are sustained 
by a majority in the Commons, House of Parliament, 
or are in tbe enjoyment of the confidence of that house 
upon their general policy, it is still open to the Crown 
to appeal to the country. In order that the sovereign 
may be able to appeal, in a constitutional manner, from 
the advice of his ministers, and from ·the expressed 
approval of the ministerial policy by the popular 
chamber, recourse must be had to the prerogative of 
dissolution. It is true that this prerogative, like all 
other acts of sovereignty, is ordinarily exercised upon 
the advice of ministers, for the purpose of determining 
an issue between themselves and the House of Com
mons. But it may suitably be resorted to by the sove
reign, after the resignation or dismissal of ministers 
whose advice the sovereign has been unable to accept, 
or whose policy and public conduct the sovereign has 
ceased to approve. This reserved power is inherent in 
the Crown, in the English Constitution: although it 
can only be constitutionally invoked upon grave neces
sity, and for reasons which are capable of being ex
plained and justified to Parliament. And, as a security 
against arbitrary or unreasonable action on the part of 
the sovereign, it is needful that It new administrat.ion 
should first be formed, who are willing to assume 
responsibility for the action of the Crown in the dis
missuJ. or resignation of their predecessors; and for any 
consequent appeal to the constituencies. And, ful'
thermore, that there should be It reasonable ground for 
believing that, upon the question involved in the 
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change of administration, the existing House of Com
mons does not correctly represent the opinions and 
wishes of the nation." 

"The sovereign cannot, indeed, impose a policy, either 
upon his minister or his Parliament, but he can di.miws 
his minister, and he can appeal to -the country again"t 
the judgment of Parliament. George Ill. WIIS strictly 
within his rights when he dismissed the Coalition [hoth 
in 1784 and in 1807]. William IV. WIIS equally within 
his rights when he dismissed Lord Melbourne, and 
appealed to the country. In these several caMes a 
great question of policy was raised, and determined by 
competent authority. In the one case [or, rather, in 
the first two cases], the action of the kil)g was con
lh'llled by the nation; in the other, it WI\8 reversed. 
Everything was done constitutionally and in order." " 

Differences of opinion, between the sovereign and his 
constitutional advisers, upon minor matters, are eaMily 
susceptible of adjustment, by concession or compromiMe. 
But vital and essential disagreement must inevitably 
result in a surrender of the question at issue, or in a 
change of ministe1'R. And the practical obligation, 
which the Crown thereby incurs, of finding a ministry 
who are willing to assume full responsibility for the 
policy which occa..ioned the transfer of power to them
selves, and the necessity for a ratification of that policy 
by the newly elected House of Commons, will always 
suffice to re~train the Crown from an und ue exerci..e 
of prerogative in this direction; and from the endeavour 
to impress the personal will of the sovereign upon the 
government of the empire, where that will is not SUK

tained and approved, in the last resort, by public opinion 
and national consent 

• See Todd, ParI. (',.on.. TOI. i. p. 27-4, and JIee Mr. GladAtonp'. re-
p. 22-1: \"01. ii. p. 4().) d N1. mukA in hUt Gleanings of I'm 

• Edinbllrgh Rel"iew, JuJy, 1878, Yean,1'ot i. p. ZU. 
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Ample security is thus obtained that no changes of 
administration will be effected by the intervention of 
the Crown, but such as would ultimately commend 
themselves to the judgment of Parliament. 

The right of a sovereign to dismiss his ministers is 
unquestionable; but that right should be exercised 
solely in the interests of the state, and on grounds 
which can be justified to Parliament. By the opera. 
tion of this principle, the personal interference of the 
sovereign in state affairs is restrained within appropriate 
limits. It is prevented from assuming an arbitrary or 
self-willed aspect, and is rendered constitutional and 
beneficent. 

Thus far, we bave been endeavouring to ascertain the 
exact limits within which, in the constitutional monar
chy of Great Britain, the Crown is competent to act, in 
accepting or rejecting the advice of ministers who are 
responsible to Parliament for the government of the 
empire. We have considered the circumstances under 
which the sovereign·would be justified in withholding 
his consent from recommendations submitted for his 
approval, and the ultimate consequences of such dis
agreement. And we have arrived at the conclusion that, 
under parliamentary government, the national will, as 
conveyed to the sovereign through ministers in whom 
Parliament, and particularly the House of Commons, 
has placed its confidence, must finally and absolutely 
prevail. 

The unqualified acceptance' and cordial recognition 
of this principle, by the occupants of the throne, ~ince 
the constitutional system of England has assumed its 
present shape, have contributed to produce the best 
understunding between the sovereign and Parliament 
without hindering the exercise of the rightful influence 
of the monarch in the conduct of public aff.'\irs. 

On the one hand, the sovereign supports frankly and 
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honourably, and with all his might, the ministry for the 
time being, so long as it commands a majority in the 
House of Commons, and administers the government 
with integrity, for the welfare of the nation. Elevated 
above the blinding influences of party, and intent only 
upon promoting the public good, the sovereign never 
ceases to influence, by opinion or suggestion, the direc
tion of the state. And to this end he is free to amil 
himself of all the opportunities afforded by /lis exalted 
station and eminent advantages. By sugge~tion or 
remonstrance, by impartial advice, and by enlightened 
criticism, proceeding from a mind that should be richly 
stored with knowledge and experience upon all affilirs 
of state, or questions of public policy, that might at 
any time demand consideration or settlement, the in
fluence of the monarch may be legitimately exercised 
and expressed. But the final conclusion of the matter 
must rest with the minister, upon whom devolves 
responsibility to Parliament for every act of execu
tive authority. 

~~;r~ On the other hand, it is in the high~st de~ee un war
ti.~n_of _ rantable to assume that any exceptIOn exISts to the 
:;'~:;:,r:;- operation of the constitutional nue which requires that 
sibility_ the ministers of the Crown should be held ret!ponsible 

for the performance, by the sovereign, of all acts of 
state. It is obviously impossible to require responsi
bility where powep has not been previously entrusted. 
Accordingly, an endeavour to exempt from the opera
tion of this rule the exercise of any prerogative, or the 
fulfilment of any function of royalty, would be a viola
tion of the -first principles of parliamentary govern
ment. The prerogatives of the Crown in relation to 
the army and navy, and in the direction of the Ii .... 
reign policy of the empire, were at first, and for a time, 
practically excluded from ministerial control; but thefIC 
monarchical functions gradually became IlUbject to the 
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supervision of ministers: q and it is now obvious that 
any attempt on the part 01 the sovereign to retain in 
hia own hands power, in respect to military administra
tion or· diplomacy, would be as inconsistE,lnt with con
stitutional usage as would be the personal and direct 
interference by the sovereign in domestic affairs. In 
nIl acts of government, the ministers of the Crown are 
required to assume, on behalf of and with the consent 
of the sovereign, the burden of personal power, and 
thereby relieve the Crown of all personal responsibility. 
Even in his choice of a first minister, which has been 
termed "the only personsl act the King of England 
has' to perform," r that choice is practically influenced 
by the necessity for its being confirmed by the nppro
bation of Parliament: so that, in a constitutional point 
of view, so universal is this principle that "there is 
not a moment in the king's life, from his accession to 
his demise, during which there is not some one re~pon
sible to Parliament for his puhlic cond uct; and ' there 
can be no exercise of the Crown's authority for which 
it mllst not find some minister willing to make himself 
responsible.'" • 

The personal irresponsibility of the sovereign, and 

• See Todd, Pari. Govt. vol. i. which could be the subject of cen-
I'p. H. 56. sure or blame." (See Mr. Court-

r By the Duke of Wellin~n: ney'. speech in Hans. Deb. vol • 
...., \:ulchester Diary, voL iil. p. cexlvi. p. 263.) Tbe reasonableness 
SOl. of such a rule, as well as its nece&-

• Todd, vol. i. p. 170. The po- oily, cannot be questioned. .. An 
Utica) acts of the sovereign dunug incoming premier, in order to jlls
a ministerial interregnum are no tify his own acceptance of office, 
exceptio11s to this rule. \\l1eo Sir must acquaint himself with the cir
Robt'-rt Peel took office, after the eumstauces in which the offer is 
dismissal, by ""illiam IV. of the made, including all that has been 
MeibollMl8 administration, he "ao- done since the office became vacant; 
e.-llted the I'f"8ponsibility of every- and bis acceptance of ottire thus be
thmg tlU\t had been done iu the comes a flUar8utee to the nation, 
intenoat be-tWl't"1l his ~ssiou to tbat to Ule best of his judgment 
oftk-e aud the dismissal n of h1B pre- and con~ieuce enorything has been 
d~r, thereby proving that not rightly done." (Henry Dunckley, 
p,'f'u 111 such an extreme case "could ill Fortnightly Review. June 1619, 
the CroWD i .... lf commit au ..,t p. &70.) 

I 
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his absolute immunity from the consequences of mis
government, is a fixed principle in the EngIiMh political 
system. "There is no provision in the law of the 
United Empire, or in the machinery of the Constitution, 
for calling the sovereign to account; and only in one 
solitary and improbable, but perfectly defined, Cll8e,
that of his submitting to the jurisdiction of the Pope, 
- is he deprived by statute of the throne. Setting 
aside that peculiar exception, the offilpring of a neces
sity stilI freshly felt when it was made, the Constitution 
might seem to be founded on the belief of a real 
infallibility in its head." 

The counterpoise and correlative of this constitu
tional maxim is in another, no less important, which 
affixes upon the cabinet- in other words, upon the 
advisers and ministers of the Crown-the ultimate lind 
unqualified "responsibility of deciding what shall be 
done in the Crown's name, in every branch of adminis
tration, and every department of policy, coupled only 
with the alternative of ceasing to be ministers, if what 
they may advisedly deem the requisite power of action 
be denied them." The political action of the monarch 
must invariably and" everywhere be mediate, IUld con
ditional upon the concurrence of confidential advisers." 
He cannot "assume or claim for himself final or pre
ponderating, or even independent, power in anyone 
department of state." 

"The cabinet is the threefold hinge that connects 
together for action the British Constitution of King or 
Queen, Lords, and Commons. Upon it is concentrated 
the whole strain of the government, and it constitutes, 
from day to day, the true centre of gravity for the 
working system of the state, although the ultimate 
superiority of force resides in the representative cham
ber." And upon the cabinet" it devolves to provide 
that the House of Parliament shall loyally counReI and 
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serve the Crown, and that ~e Crown shall act strictly 
in accordance with its obligations to the nation." It 
is, therefore, incumbent upon ministers always' to 
remember that they are charged with the ·defence and 
maintenance· of the rights of the Crown under the nut of 

British Constitution, and that it is their especial duty to min[. •• r. 

protect and preserve intact, to the utmost of their g'r!~~. 
power, the royal prerogative. Practically, ever since 
the commencement of the Reform movement, in 1830, 
the constitutional monarchy of England has been in 
danger, through the onward progress of democratic 
ideas, of being converted into a purely ministerial 
oligarchy; to the detriment, not only of the personal 
rights of the Crown in the body-politic, but also of 
those vital interests therein which are of national con-
cern, and which it is the peculiar province of the sove-
reign to conserve. It is upon the fidelity of ministers 
to the principles of the Constitution, as well as upon 
their personal loyalty to the sovereign, that the nation 
must rely for the prevention of such a calamity. 
"This ring of responsible ministerial agency forms a 
fence around the person of the sovereign, which has 
thus far proved impregnable to all assaults. 

«In the face of the country, the sovereign and the 
ministers are an absolute unity. The one may con
cede to the other: but the limits of concessions by the 
sovereign is at the point where he becomes willing to 
try the experiment of changing his government; and 
the limit of concession by the ministers is at the point 
where they become unwilling to bear, what in all cir
cumstances they must bear while they remain ministers, 
the undivided responsibility of all that is done in the 
Crown's name." 

"There is, indeed, one great and cri~cal act, the' 
responsibility for which falls momentarily or provision-' 
ally on the sovereign; it is the dismissal of an existing 
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ministry, and the appointment of a new one." "Un
conditionally entitled to dismiss the ministers, the 
sovereign can, of course, choose his own opportunity. 
He may defy the Parliament, if he can count upon the 
people. William IV., in the year 1834 [when he dis
missed the government of Lord Melbourne], had 
neither Parliament nor people with him. His act wa~ 
within the limits of the Constitution, for it was covered 
by the responsibility of the acceding ministry. But it 
reduced the liberal majority from a number considera
bly beyond three hundred to about thirty, and it con
stituted an exceptional, but very real and large, action 
on the politics of the country by the direct will of the 
king." 

"But this power of dismissing a ministry at will, 
large as it may be under given circumstances, is neither 
the safest, nor the only power which, in the ordinary 
course of things, falls constitutionally to the personal 
share of the wearer of the Crown. He is entitled, on 
all subjects coming before the ministry, to knowledge 
and opportunities of discussion unlimited save by the 
iron necessities of business. Though decisions mu"t 
ultimately conform to the sense of those who are to be 
responsible for them, yet their business is to inform 
and persuade the sovereign, not to overrule him. 
Were it possible for him, within the limits of humnn 
time and strength, to enter actively into all public 
transactions, he would be fully entitled to do so. 
What is actually submitted is supposed to be the most 
fruitful and important part, the cream of affairs. In 
the discussion of them, the monarch has more than 
one advantage over his advisers." " He lD8y be there
fore a weighty factor in all deliberations of state." 
The sovereign is, moreover, entitled to invite the con
sideration of ministers to any ID8tter or question which 
,ID8Y appear to the Crown to be deserving of atten-
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tion. This privilege is not to be regarded as warrant
ing the initiation, by the sovereign, of questions of 
public policy, in derogation of the special functions 
and responsibility of the advisers of the Crown. The 
right to initiate, in the sense of dictation, would in
volve a claim to contral or impair the right of free 
deliberation, and would savour too much of personal 
government: It is otherwise when the sovereign 
simply suggests to ministers topics or arguments, in 
relation to public aiTh.irs, to which their consideration is 
invited, without endeavouring to coerce their freedom 
of action or of deliberation thereon. If the ministry 
agree t{) carry out such suggestions, they must do so 
on condition of assuming entire responsibility for the 
same; for no responsibility can be attached to the 
Crown itself. After all, the power of the sovereign 
"spontaneously takes the form of influence; and the 
amount of it depend~ on a variety of circumstances, 
- on talent., experience, tact., weight of character, 
steady untiring industry, and habitual presence at the 
seat of government. In proportion as any of these 
might fail, the real and legitimate influence of the 
monarch over the course of affairs would diminish; in 
proportion as they attain to fuller action, it would 
increose. It is a moral, not a coercive, influence. It 
operates through the will and reason of the ministry, 
not over or against them." 

Finally, "it is a cardinal axiom of the modem British sup .... 

Constitution, that the House of Commons is the great- :':)i:~ 
est of the powers of the state." It is to the House of of COlD

Commons that every act of government., performed by mOll& 

responsible ministers in the name and on behalf of the 
Crown, must be explained and justified, and by them 
that it must be ultimately approved. And" the sole 
appeal from the verdict of the house is a rightful ap-
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peal to those from whom it received its commis
sion.'" 

The strict adherence to the maxims of parliamentary 
government which has characterized the conduct of her 
Majesty Queen Victoria, since her accession to the 
throne, is too well known to need remark in these 
pages. But it fortunately happens that the public has 
been placed in possession of her Majesty's own ideas of 
her duty as a constitutional sovereign. Writing to the 
Emperor Napoleon IlL, in explanation of the difference 
between the' English and French systems of govern
ment, the Queen observes: "I am bound by eertain 
rules and usages. I have no uncontrolled power of 
decision. I must adopt the advice of a council of 
responsible ministers, and these ministers have to meet 
and to agree on a course of action, after having arrived 
at a joint conviction of its justice and utility. They 
have, at the same time, to take care that the steps 
which they wish to take are not only in accordance 
with the best interests of the country, but also such 
that they can be explained to and defended in Parlia
ment, and that their fitness may be brought home to 
the conviction of the nation." In this system, her 
Majesty proceeds to point out, she has an advantage of 
which the Emperor of the French is deprived: "I can 
allow my policy free scope to work out its own con He

quences, certain of the steady and consistent support 
of my own people, who, having had a share in determin
ing my policy, feel themselves to be identified with it."· 

t The quotation&. in the BeVen 
preceding parapaph., are taken 
from a papeT by the Rt. Hon. W. E. 
Gladstone with the fanciful title of 
U Kin beyond the Sea," first pub-
Iished in the " S orth Alneriean He
Tiew"for Sept.-Oct. 1~78, <and 
afterwards included in his u Glean
ings of Past Yean," vol 1. pp. 2ft}-
24ti) which met my eye after the 
previous pagea were written. The 

intriDO;" value of llr. Glat1otone·. 
observatioofl npon the questiQU U n
der diecuMioo, and tbeir c01llI)Jete 

i:ili: ~~i:;:;:t:::;: adj~~ 
tMm. in this form, 88 COlT:I:ratiug 
my own npooition of the aobject. 
The ... hole papeT io deaerYiDg of 
careful study. 

• llartin, Life of the Prince 
Cousart, vol. ill. pp. 3lI7, 3118. 
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From the secrecy which properly enshrines the inter
course between the Crown and its advisers, it rarely 
happens that the opinions or conduct of the sovereign 
in governmental matters become known·to the public 
at large. Accordingly, those functions of the Crown 
which are most beneficial in their operation are apt to 
be undervalued; because, whilst strictly constitutional, 
they are hidden from the public eye. But no atten
tive reader of English political history, since the acces
sion of Queen Victoria, can fail to have noted frequent 
instances of timely action, wise interposition, or valu
able suggestion upon affairs of state, which have ema.
nated from her Most Gracious Majesty or her consort; 
and which, being approved and endorsed by the exist
ing administration, have contributed largely to the pro
motion of the publio good. In Martin's Life of Prince 
Albert, especially, repeated mention is made of valuable 
memorandums upon public questions, prepared by the 
queen, or by the prince on her behalf, and submitted 
for the consideration of ministers. These papers were 
often of great service, and sometimes contained the 
germs of practical administrative reforms, which, sooner 
or later, were advantageously accomplished. And this 
was in addition to the unceasing exercise, by the 
sovereign, of that ., constitutiollal criticism" over all 
state papers, already referred to; and which on one 
memorable occasion (during" the Trent affair" in 1861) 
led to the modification of terms of remonstrance ad
dressed in a despatch to the United States govern
ment, and largely contributed to avert a threatened 
rupture between Great Britain and America.' 

These facts and considerations may suffice to explain 
the actual position and powers of a British sovereign, 
under parliamentary government. 

• Marlin, Life of the Prinoo Consort, voL ii. pp. 433-443 ; vo\. iii. 
PI" H6, 3ti2. 



CHAPTER II. 

THE APPLICATION OF PARLIAMENTARY GOVERNMENT TO 
COW~"AL L'ISTlTUTIONS. 

LET US now turn our atteution to the colonies of Great 
Britain, and briefly examine the reasons which led to 
the introduction therein of the political system of the 
mother country. This will lead us to consider the man
ner in which parliamentary government has been ap
plied to colonial institutions. 

Old .y.. Until within the past forty years, the administration 
:::;:'wfco- of public alfuirs in such of the British Colonies as wcre 
.ernmr.'" .. in the possession of representative institutions WIIS un-

deniably in an unsatisfactory state. An irre~ponsible 
system of government prevailed therein, which WIIJ! 

analogous to the method of administration in England 
nnder the personal rule of the house of Stuart. 

Under this polity, the responsibility of government 
was centred, absolutely and exclusively, in the gover
nor. He was, indeed, assisted by an executive council, 
nominated by the Crown, and selected from the princi
pal administrative officers in the colony. But the~e 
functionaries, though accountable to the Crown for 
the faithful discharge of their re"]Jective official duties, 
were not answerable, either individually or collectively, 
for the result of the advice they might offcr to the 
governor. He consulted them at his own di'!Cretion; 
and the responsibility of government in no way devolved 
upon them. This rested solely upon the governor; and 
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he was responsible only to the supreme authority of 
the empire.-

Complaints of misgovernment, and of the want of Defeets of 

harmony between the executive and legislative bodies, ~o~I:1 
in the principal colouies of Great Britain, were frequent; sy,tem. 

aud the necessity for some reform in colonial adminis-
tration was ohvious aud unquestionable, thollghthe 
sagacity of British statesmen was severely tried to find 
an adequate solution of this perplexing and difficult 
problem. It was during the administration of Lord 
Melbourne (in the years 1835 to 1841) that a remedy 
was first devised for colonial grievances, whereby the 
prevailing discontents in the colonies were removed. 
This was effected by the wise adaptation of British con
stitutional principles to colonial polity; and by the 
gradual introduction into each dependency, according 
to its political condit.ion and circumstances, of the prin-
ciple of self-government in all matters of local concern, 
coupled with the unreserved application, in regard to 
the same, of the constitutional maxim of ministerial 
responsibility to the colonial assembly.' 

During the period of transition from the paternal m-}u.,. 
government of the colonial office in London to the es- ::'':ib:: 
tablishment of self-government in British North America ~: • .:"" 
and in Australia, the office of her Majesty's secretary 
of state for the colonies was held, first, by LOrd John 
Russell, from 1839 to 1841 ; and afterwards in succession, 
fi'om 1841 to 18':;2, by Lord Stanley, by Mr. Gladstone, 
and by Earl Grey. So that all these eminent statesmen, 
representing both political parties, shared in the work of 
extending to the most distant parts of the empire, the 
full benefits of the British Constitution. 

The change to "responsible government" was one 

• Vow. and Proc. Le!1. Assembly. > Mil ... Colonial Con.stitUtiODB. 
New ""uth W ...... 1859-60. vol. i. Introd. P. :dviii. 
p.1130. 
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which required no legislative process to effect or ratify 
it. It scarcely necessitated any alteration in the go
vernor's "Commission and Instructions;" although, as 
the new system has matured, these organic instruments 
of colonial government have been occasionally modified, 
so as to bring them into more perfect accord with the 
existing polity. The only definite change in the royal 
instructions upon the introduction of responsible go
vernment into a colony was to provide that henceforth 
the members of the Executive Council should be ap
pointed with the understanding that, upon their ceasing 
to retain the confidence of the popular branch of the 
legislature, they must resign office. But, in connection 
with this virtual transfer of power from an irresponsi
ble to a responsible executive, the imperial govern
ment surrendered the exercise of local patronage; and 
appointments to places of power and profit in the colony 
passed from the hands of the governor and the home 
authorities into those of the Executive Council, or "re
sponsible " ministry. 

Local .. lf- At tbe first introduction of this new method of ad
~oe~~- ministration, it was frequently necessary for the secre. 

tary of state to advise, admonish, and instruct the 
queen's representative in the several colonies, in the 
application of the novel principles of parliamentary 
government to colonial use; and to assist in detel"IDin
ing controversies between the governor ,/lnd his advisers, 
or between the local executive and the legislative bodies. 
But gradually, as the colonies which were intrusted with 
powers of local self-goyernment began to appreciate the 
value of the gift and the obligations which it entailed 
upon them to u.~ their freedom with wisdom and mutual 
forbearance, it has become the polity of the imperial go
vernment to withdraw from any interference with colo-
nial legislation and administration in matters of local 
concern. , 
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The mother country, however, still retains the right to 
interpose,-either by advice, remonstrance, or, if need 
be, by active measures of control,- whenever the powers 
of self-government are attempted to be exercised, by Imperial 

any colony, in an unlawful, unconstitutional, or oppres- ooDtrol. 

sive manner. "The whole question of the relations of 
the imperial authority to the representative colonies is 
one of great difficulty and delicacy. It requires con
summate prudence and statesmanship to reconcile the 
metropolitan supremacy with the worthy spirit of colo-
nial independence. As a matter of abstract right, the 
mother country has never parted with the claim of 
ultimate, supreme authority for the imperial legisla.-
ture. If it did so, it would dissolve the imperial tie, 
lind convert the colonies into foreign and independent 
states." C 

The only instance wherein it would seem that im- How ex ... 

perial intervention and control had been formally sur- c=.i:. 
rendered is in the case of the colonies which are now 
included as provinces in the Dominion of Canada, and 
in reference, especially, to local legislation in those 
provinces. By the British North America Act, 1867, 
section 90, it is provided that the ultimate authority 
for determining upon the expediency of giving or 
withholding the Royal assent to bills passed by the pro-
vincial legislatures, shall be the governor-general of 
Canada, and not the queen. This declaration of the 
Imperial Parliament has been construed by the impe-
rial goverument itself to be a virtual relinquishment 
of the right to interfere with provincial legislation 
under any circumstances ;' and as vesting in the Domi-
nion governor in council an absolute and unlimited re
sponsibility for deciding thereupon.d 

• "Historicus" (Sir W. Vernon-Harcourt) in the U London Times,u 
1 JUDe, IS.9, p. 10 . 

• See post, P. 830. 
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And here it may be well to remark that the gra
dual relaxation, by the mother country, of the tie of 
poRtical dependence on the central authority of the 
empire, in respect to any British colony, or even the 
actual. sundering of connection between them, doeH 
not necessarily involve the overthrow or abandonment 
of the system of parliamentary government which, 
after the model of the parent state, has been eRhl
blished therein. That system might be suitably retained, 
on. account of its obvious advantages, long after the 
control of the mother country has been relaxed, or 
even withdrawn. 

But in order to secure to a colony the benefit of 
British institutions, after the relinquishment of the 
right to interfere with its local self-government, the 
limits of authority appropriate to the governor should 
be' well defined and carefully secured. To ascer
tain those limits and to define such powers, we must 
study the complex phenomena of the British Con~titu
tion. In that admirable system; as settled by constitu
tional usage within the past fifty years, there is - as 
we have sought to show in the preceding pages - a 
practical recognition of the authority which appertains 
to the Crown in a limited monarchy; controlled by 
the unreserved assertion and exercise of the principles 
of ministerial responsibility, and of the ultimate su
premacy of Parliament. These several principles mu.~t 
each be maint.1.ined inviolate, and in harmonious action, 
wherever it is sought to perpetuate, in any land under 
whatsoever political conditions, the blessings of consti
tutional government. And, even in the supp080Lle 
case of the amicable separation of a colony from the 
parent state, the superior advantages of posse8Sing imti
tutions based upon the stable foundation of a limited 
monarchy, and similar in principle to those of England, 
would naturally induce the young community to retain, 
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with as little alteration as possible, the most prominent 
features of a polity that has, for so many generations, 
preserved freedom without lawlessness to the British 
race. . 

These considerations have led to the present attempt 
to depict, in the first place, the actual position of the 
sovereign in connection with parliamentary institu
tions, in the mother country, and then to point out the 
corresponding position and functions of a constitutional 
governor, in self-governing communities within the 
limits of the British Empire. 
- There is, no doubt, a general impression abroad, ~t":~~~:J. 
amongst persons who have not bestowed much thought (utional 

upon the matter, that the governor of a British colony, governor. 

or province, is little less than an ornamental appendage 
to our political system; necessary, to fulfil certain 
ceremonial duties; nseful, to represent the community 
at large upon public occasions, or as the mouth-piece 
of public sentiment; and of unquestionable service to 
society, in the discharge of a dignified and liberal 
hospitality, to be freely extended to whoever may be 
a suitable recipient of viceregal favour, without distinc-
tion of creed or party. 

But if this were all that we had a right to expect 
from a governor, it would be quite insufficient to jus
tify the pre-eminence which is attached to his office 
as a representative of the Crown. Without underrat
ing for a moment the incalculable advantages which 
societv and the state derive from the fulfilment of the 
duti~ above enumerated, by men in exalted positions, 
- assi.~ted by the ladies of their household, - such cere
monial observances and festivities might, without much 
loss of dignity or efficiency, .be assigned to cabinet 
ministers, and other prominent officers of government, 
of adequate rank and fortune. 

The governor of a British dependency, however, 
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within the limits preRcribed by his commiRMion, iM 
essentially a political officer; and the necessity for his 
office must be estimated according to the gravity and 
importance of the duties allotted to him in the body
politic. If his duties in that relation are mainly for
mal, and his political functions of small account, the 
continuance of the office will be apt to be regarded as 
an expensive luxury, which cannot be justified by an 
economical people, or endured in an age which is into
lerant of shams. 

But if, on the other hand, a constitutional governor 
is actually invested with an authority which is emi
nently capable of being employed for the public good; 
and if he fills a place of trust, wherein he is competent, 
upon fitting occasions, to interpose to guard and pro
tect the political liberties of those over whom he 
presides,- then it becomes the interest as well as the 
duty of all good citizens to respect his office, and to 
strengthen and uphold him in the exercise of its lawful 
prerogatives. 

The gradual but vital change which the present 
generation has witnessed in the relations of executive 
authority, "in the self-governing colonies of the Briti~h 
empire, to the people, in their local legislatures, has 
led to the impression that no political duties remain to 
be fulfilled by a constitutional governor, save only 
such as are of a formal and ceremonial kind. 

This idea has been fostered by the wide-spread but 
most erroneous assumption that the ~vereign herself, 
whose commission the governor holds, has ceased to be 
to any appreciable extent a power in the state. We 
have shown the falsity of this belief; and have en
deavored to 'point out some of the most prominent 
benefits which accrue to a nation from the existence 
and operation of the monarchical element in its politi
cal constitution. 



UNDER COLONIAL lNSTITUTIONS. :n 
In the various dependencies of the British empire Colonial 

which are in the enjoyment of representative institu- :?~:Il
tions, their respective constitutions are all, with more 
or less distinctness, framed on the model of the parent 
state. The sovereign, the House of Lords, and the 
House of Commons, are severally reproduced, in 80 far 
as the altered circumstances of colonial dependence 
will permit, by a governor, who represents the Crown; 
by a legislative council or senate,- either nominated 
by the Crown or chosen by election, - which is in
tended to exercise "the legislative functions of the 
House of Lords;" and by a popular chambel', which 
possesses, within the colony, " the rights and powers of 
the House of Commons.'" 

In every British colony of adequate extent and im- The go. 

portance, the personal authority of the Crown is re- nmor. 

presented and monarchical functions discharged by 
a governor, who is nominated to his office by the 
sovereign in council, and appointed by letters-patent 
under the Great Seal; his jurisdiction and powers 
being defined by the terms of his commission, and 
by the royal instructions which accompany the 
same. 

A governor so appointed is empowered, by his com
mission, "to do and execute all things that shall be
long" to his office, and be appropriate to the trust 
confided to him by the royal instructions,' then or after
wards to be communicated to him through one of her 
Majesty's principal secretaries of state, who is the consti-

• This distinction between the 
constitutional rights and powers of 
tJU!I two houses is taken from a for-
nud dt'fiuition of the constitution of 
"ictnri1\~ which was accepted by 
the .Crown and by both hoUBeS of 
parliament in that ooI011Y. (Victoria 
Le~. A ...... mbly Votes and Proc. 
1877-?8. vol. I. fop. 192.289.) 

• '1 h. Roynl ustruotiows are di-

rectly referred to in the British 
North America Act, 1867, see. 55, 
and in tho South Africa Aot, 1877, 
as a part of the constitutional law, 
for the guidance· of a governor. 
They a", iasned upon the re8pOnsi
bilityof the ministers of the Crown, 
and espocially of the secretary of 
state for the Colonies. 
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tutional mouthpiece of the Crown, lie is authorized 
to exercise the lawful powers and prerogatives of 
the Crown, in' assembling, proroguing, and di8solving 
the colonial parliament; to give or withhold the royal 
assent to bills passed by the parliament'; or to reserve 
them for the signification of the royal pleasure, pm'Ru
ant to his instructions from the Crown. lIe is empow
ered to appoint to office all mini~t~rs of stllte, and other 
public officers in the colony, and upon 8ufficient caURe to 
suspend or remove them from office, He is authorized, 
under certain restrictions, to administet the preroga
tive of mercy, by the reprieve or pardon of criminlLI 
offenders within his jurisdiction; and to remit fines 
and penalties due to the Crown. All moneys to he 
expended for the public service are issued from the 
treasury, under the governor's warrant. And further
more, it is expressly decllLred that, "if IIny th}ng 
should happen which may be for the advantage or 
security of the colony, and is not provided for in the 
governor's commission and instructions, be may take 
order for the present therein." • 

It is true that the governor of a colony is not a vice
roy, and tbat unlimited sovereign authority is not dele
gated to hiDL He cannot exercise all the prerogativeJl 
of the Crown, but only 8uch as are expreSJIly or im- ' 
pliedly included within the scope of Lis commission. 
The lawful extent of a governor's powers hall, in re
peated instances, been ascertained and deteonined by 
courts of law.b Nevertheless, there is a general 11e
volution, to every colonial governor, of so much of the 
authority of the Crown as may be neCt!8Jlary for the 
purpose of administering the government of the co
lony over which he is placed by the sovereign, whose 

= ~ B~~~.~·t!i;on.1 Law. ~n. (X.,... 1861), ToL 12, pp. 170-

)'p. 623-600. And the La.. lIa.-
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office and authority he represents; .Pursuant to his 
commission and' the accompanyi~g' instructions, he The go. 

becomes within the limits assigne!I' to 'him the em- mnor. 

bodiment and expression of the monarchical element 
in the colonial polity, so far" as t):lat element can find 
a constitutional channel for its exercise uJ:!der parlia
menta,ry,government.' The office of governor is as 
much a constituent part" of the constitution, in every 
colony, as is that" of either of the other branches of 
the local legislature: A constitutional governor is not' 
merely the souree and 'warran~ of all executive autho-
rity within his jurisdiction: he is also the pledge and 

. safeguard against all abuse of power, by whomsoever 
it may be proposed or ,manifested; and to this end, 
he is entrusted with the maintenance of certain rights 
and the performance of certain duties which are essen
tial.to the welfare of the whole community. And, while 
he may not encroach upon the rights and privileges of 
other portions of the body-politic, he is equally bound 
to preserve i'nviolate those which appertain to his own 
office; for they are a trust which he holds, in the name 
and on the behalf of the Crown, for the benefit of the 
people. 

Should a governor exceed his rightful powers, or 
commit any act to which exception could be justly 
taken, an appeal is always open to the sovereign, 
through the secretary of state,. and to the Imperial Par
liament, which is the grand inquest of the nation for 
the redress of all grievances. 

But a governor is not .personally responsible to the 
colonial parliament or to any local tribunal; save only 
in respect to civil or criminal liability which he may 
have incurred for personal acts of wrong-doing commit
ted while holding the royal commission, and wherein 

I Col. Reg. 1879 ... '1, .... 6. 
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the courts of law may be capable of affording redress 
or of awarding punishment.) 

Throughout the British empire, - even in colonies 
where self-government has been conceded to the fullest 
extent compatible with the maintenance of imperial 
supremacy,-there is a reservation of the paramount 
authority of Parliament, and of the right of evpry 
British subject to appeal to that tribunal. But while 
the ultimate control, alike over colOnial and imperial 
administration, is vested by the Constitution in the 
Imperial Parliament, wllich is at all times ready to 
listen to complaints of an undue exercise of power on 
the part of any minister of the Crown, that supreme 
authority may be eonstitutionally invoked only in 
extreme cases, and enforced only when it is indill
pensably necessary to maintain the integrity of the 
empire.' 

Moreover, certain prerogatives of the Crown are sui~ 
ably reserved, in every eolony, to the direct and immedi
ate expression of the royal pleasure thereon. The powers 
80 reserved differ, according to the position lind circum
stances of the particular colony; but they invariably 
include the abstract right of dealing with all colonial 
legislation, and of disal10wing such acts as may be 
deemed objectionable, or in direct opp08ition to impe
rial policy.1 Sometimes, colonial laws which, for defect 
in form or substance, might otherwise need to be disal
lowed, are remitted to the colony wherein they wcre 

J See Fon<ytb. Constitutional 
Cases. pp. S!-a8; Hayn... Stu· 
dent'. Leading C..... pp. 15-2-1. 
And see lbe Imperial Act 11 Wil
liam J II. c. 12 (which is still in 
force), U to 'punish GovernOl'B of 
Plantation. lR thit kingdom for 
crimes by them committed in the 
Plantations;" also, 42 Geo. III. 
e. 8.'j; and UJe Act 13 Geo. III. 
c. 6JJ BeC. 39. And see a JDeIDOo 

random by the Mar~oio of 1'1",
manby. governor of New Zealanfl, 
to the pr~mieJ' of the colony. dated 
.June 11, 1878, in the New ZeaJand 
Gazette of .Jo"o 21. 1~78. 

• See Seerotary Card_.U·, de
"""lob to GoYernor Eyre. dated 
Dec. 1. IMa, in Commons Papera 
(on Jamaiea).1.866. vol. Ii. p. ~; 
ronyth'lJ C~. p. 21. 

1 Col. Reg. 1l!78, c. a. 
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enacted, accompanied by a. despatch from the secretary 
of state for the colonies, suggesting. their modification 
or repeal.m The judicial prerogative of the Crown, or 
the right of determining in the last resort all contro
versies between subjects in every part of the empire, 
lIas been universally reserved, as being one of the 
most stahle safeguards, and most beneficial acts of 
sovereign power.u The administration of the preroga
tives of mercy and of honour is either reserved to the 
Crown or is made the subject of special and limited 
delegation. Finally, all questions which involve the 
l-elations of British dependencies, and consequently of 
the United Kingdom itself, with foreign states, - the 
formation of treaties and alliances; the naturalization 
of aliens; the declaration of war or peace, and, by con
sequence, all regulations affecting the disposition or 
control of imperial military forces, - are, invariably 
and for obvious reasons, reserved for the direction and 
control of the parent state.· 

The governor of every British colony, as represent. Th. g0-

ing the authority of the Crown therein, is appropri- veruor. 

ately entrusted with the exercise of all lawful powers 
of control over all public officers, whether civil or mili-
tary, within the limits of his government; and he is 
ordinarily nominated as captain-general, commander-in-
chief, and vice-admiral therein.' But, though he may 
be styled commander-in-chief, he is not thereby in
vested, without 8. specinl appointment from the sove-
reign, with the command of the regular forces in the 
colony. In military matters, he must act in concert 
with the officer in command of the forces, who, in the 
event of the colony being invaded or assailed by 8. fo-

.. Mills, Col. Const. p. 8Q. terms of the S£"veral commission,. 
• Jbirl. p. 47. and letters~pRtent constituting the 
o Ibid. p. 48. office of governor in differell~ col-
• Ibid. pp. 24-26. And see the oni ... 
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reign enemy, and becoming the scene of active military 
operations, assumes the entire military control of the 
troops.-

In colonies possessing responsible government, the 
ordiriary control over civil servants - including their 
nomination, appointment, and removal from office
is practically vested in the hands of the local admin
istration. Appointments are made, in such colonies, 
by the governor, with the advice of his executive 
council; and they do not require confirmation by the 
imperial government. And the governor, acting by 
and with his council, possesses the absolute right of 
suspending or dismissing all public servants who hold 
office during pleasure! While the governor is free to 
suggest or remonstrate with his ministers, when re
quested to give the sanction of the Crown in CIU!eS of 
appointmenUl or removals from office, it is only under 
very exceptional circumstances that he would be justi
fied in disregarding the recommendation of his respon
sible advisers on such subjects .. 

In the case of offices not of a political nature, it is, 
however,. highly inexpedient, improper, and at variance 
with the constitutional practice of the mother country 
to remove individuals from office from political motives, 
or for any cause other than incompetency or official 
misconduct.' But an active interference in political 
contests, in opposition to the existing administration, 

• CoL Reg. 1879, ..... 1()"'20. 
And see po". p. 279. 

, Ibid. 1879, ..... 4, SO, 6.,. 
• Hon. E. B. Cbandler'e C388 

(New Bnmswick Aooembly Jour
nals, 1.862, pp. 192-196). See Go
Temor Musgrave's message to the 
Legislative Conncil of South A ..... 
nalia. in reply to their addreoo re
monstrating against a· certain ap
pointment. in alleged violation of the 
Civil Service Ad. (South AUBInIia 

ParI. Proceed. 1.875, yolo i. p. 27.) 
And see the eaoe of the oiTiI..".
Yanta diamiMed in Victoria. in 1878, 
and the rebuke addreoaed by the 
imperial goyemmenl to Goyemor 
Bowen. for .anctioning theee d;' 
miMals. (Poll, p. WT.) 

• ~h of the Duke of N .... -
eaotle 10 GoY....".. Gordon, of .'.b. 
Z2, 1862. (S .... 8rn_klt A.ooem
bly Journa1a, 1.862, p. llI2.) 
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would constitute a sufficient offence to justify the re
moval of any public officer.u 

In colonies wherein responsible government is esta,
blished, the administration of public affairs is conducted, 
as elsewhere, through the agency of a governor and an 
executive council: But, while the outward organization 
remains unchanged, effect is usually given to the sys
tem of 'ministerial responsibility, when it is introduced 
into any colony, by means of special instructions, au
thorizing the same, which are transmitted to the go
vernor by her Majesty's colonial secretary.' 

As a. practica.l result of such instructions, it is cus
tomary to provide that, under the new polity, when 
formally introduced into a colony, the executive coun
cil shall not be assembled, as under the old 'system, for 
the purpose of consultation a.nd discussion with the go
vernor, but that ministers shall be at liberty to delibe
rate on all questions of ministerial policy in private, 
after the example of the cabinet council in England; 
and that the executive council, privy council, or by 
whatsoever name the official council of ministers is 
known, sha.ll only be convened for purposes required 
by law, or when it may be necessary to hold consulta
tions unconnected with party politics." 

The practice in Canada, for a number of years, has 
been that the business in council is done in the absence 
of the governor. On very exceptiona.l occasions, the 

• Earl Grey'. despRtch to the 
g'O"eroor of Nova Scotia, of Nov. 13, 
184~; Bnd nuke of Newcastle'. de-

T.~~, ~~!~:n~ o~bN~S:: ~~~: 
cited in Todd, PorI. Govt. YOI. i. p. 
3tH, fl. In South AUijtralia, offi
cers of tbe civil service are expressly 
enjoined. by regulation. under the 
Civil Senic. Act, to take 110 port 
in political affairs beyond the ue .... 
cise of the elective L'&Ilchiso. (S. 

Auotral. Aooembly Vote. and Proc. 
U77, p. 59.) 

.. See ante, p. 26 . 
... Commons Papers. 1860. vol. 

"Ivi. p. 244. In the early days of 
respousible government in Canada, 
the governor used to dt>hate with 
bis ministers in council; but this ir
regular proceeding was soon aban
doned. (Walrond's Letters of Lord 
Elgin, p. 116.) 

Governor 
and coun
cil. 
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governor may preside; but these would occur only at 
intervals of years, and would probably be for the pur
pose of taking a formal decision on some extraordinary 
matter, and not for deliberation thereon. The DIode in 
which business is done is by rcport to the governor 
of the recommendations of the council sitting as a 
committee, sent to the governor for his considcration, 
discussed, when necessary, between the governor and 
the premier, and made operative by bcing marked 
" approved" by the governor. This system is in ac
cordance with constitutional principles." But evcry 
governor is invested by the royal instnlCtions with 
ample powers that "if, in any case," he should "Bce 
sufficient cause to dissent from the opinion of the 
major part or of the whole" of his executive council, 
or privy council, as the case may be," it shall be com
petent" for him to execute the functions and authori
ties vested in him by his commission from the Crown, 
and by his instructions, as aforesaid, "in opposition to 
sllch their opinion;" provided only that it shall be 
always competent to any member of his council to 
record at length, on the council minutc~, " the grounds 
and reasons of any advice or opinion he may give 
upon any question brought under the consideration of 
such council." 1 

The result of the great constitutional reform in colo
nial government which was effccted by tbe introduc
tion of" responsible government," is briefly tbis: that, 
while the governor of a colony under the parlia
mentary system remains, as formerly, personally re
sponsible to the Crown, through the secretary of 
state, for the faithful and efficient discharge of Lis 

• Report of JolT. Edward Blab, ' See the ordinary'rornm;"';on. 
minifOterof jaqtice for Canada. Sept.. and jUll&.ruetioWlo &0 governors, cited 
5. Ih76. in t:anada Sesa. Papers, paM, p. &5. 
1877, DO. 13, p. 8. 
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high trust, in obedience to" the instructions conveyed to 
him for his guidance, the members of his executive 
council, who are his .constitutional advisers, now share 
- and, so far as the colony is concerned, entirelyas
sume - the responsibility, which previously devolved 
upon the governor exclusively, of framing the policy 
of the local government; of embodying the same in 
measures' for the sanction of the legislature; of mak
ing appointments to office; and of superintending and 
controlling all public affairs through the appropriate 
departments of state in the colony. 

The responsibility of the local administration for an 
acts of government is absolute and unqualified. But 
it is essentially a responsibility.to the legislature,
and especially to the popular chamber thereof, - whilst 
the responsibility of the governor is solely to the Crown. 
It is indispensable to the welfare and good government 
of the colony that these separate responsibilities should 
never be permitted to clash; and the best guarantee 
against the possible occurrence of such an event is 
to be found in the continued existence of the most cor
dial and unreserved harmony and co-operation between 
the governor and his advisers." 

It is undoubtedly incumbent upon a constitutional 
governor to co-operate honourably, though in no parti
san spirit, with his ministers for the time being, and 
to accept their advice on all public matters, unless he 
should see sufficient cause to justify him in refusing to 
concur in their recommendations. On the other hand, 
every objection raised by the governor to a policy or 

, proceeding submitted for his approval, should be con
sidered by his ministers with the deference and respect 
due to his office. In the free interchange of opinion 

" See New South Wales Leg. AsseDlbly Votes and Proceed.18S_0, 
vol. i. p. 1130. 
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between those who are equally concerned in the en
deavour to promote the public good, it is reasonable to 
suppose that a unity of sentiment would ultimately 
prevail. 

But, if it should prove otherwise, it must be always 
remembered that the governor is not bound to COID

ply with the advice of his ministers. In the event of 
a recommendation being submitted to him that in
volved a breach of the law, or that was contrary to 
express instructions received from the Crown, he would 
be obliged to refuse to sanction it. For no violation of 
the law could be excused on the plea that it was ad
vised by others; the governor must be held personally 
answerable for the same to the imperial authority, or 
to a court of competent jurisdiction, taking cognizance 
thereof; unless, indeed, ·the case should have been one 
of such urgent and imperative necessity as would war
rant a departure from the laws of the land, and would 
justify a subsequent application to Parliament for an 
act of indemnity. 

In the ordinary exercise of his constitutional discre
tion, a governor is unquestionably competent to reject 
the advice of his ministers, whenever that advice 
should seem to him to be adverse to the public wel
fare, or of an injurious tendency. In such a con
tingency, if no compromise be possible, either the 
resignation or the dismissal of ministers must ensue. 
The governor mnst then seek for other advisers. If he 
succeeds in obtaining a new ministry, who are willing 
to become responsible for his act which led to the re
tirement of their predecessors, and if the new adminis
tration is sustained by the popular chamber, there is 
no further difficulty. But if the local assembly refuse 
to give their confidence to the incoming ministry, and 
if a dissolution of parliament (should that take place) 
fails to give them adequate support, the governor 
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must either recede from the position he had taken in 
the first instance or retire from office." 

Under certain circumstances, - as where the point The go. 

in dispute involved a question of imperial policy, _ the vemor. 

governor would be entitled to invoke the 'interposition 
of her Majesty's secretary of state for the colonies, 
before surrendering the contest. It is, in fact, his 
duty invariably to communicate to the secretary of 
state any difference of opinion between himself and 
his ministers which involves the question of his respon
sibility to the Crown, in connection with the responsi-
bility of his ministers to the local parliament. If the 
Crown should decide against the governor, he must 
yield the point in dispute or resign. If the Crown 
upholds him, the contest is immediately transferred 
from the agent to the principal; from the governor to 
the imperial authority, from whence his powers are 
derived. In no case is a. governor to be held perso-
nally responsible to a local parliament for his policy or 
conduct in office.b 

Constitutional usage will not permit of any attempt 
to affix upon the governor of a colony, by either branch 
of the colonial legislature, a. direct personal responsi
bility for public acts of government: all such respoBsi
bility should be assumed by his ministers.· Neither is 
it constitutional for a. local legislature to pass a. resolu
tion of censure upon a governor for his condQct in 
office, "unless as preliminary to an address to the 
Crown to remove an obnoxious representative." d 

• See pool, c. 4, pt. 8; awl eepe- • See po8l, P. (c. 4, pt. 8, p. 20.) 
mally p&i, po. 439. .. Governor Frere, in Commons 

• s.e d""p'tch.. bet ..... n the Papers, 1878, C. 2079, p. 241; 
M""!uio of Nonnanby (governor New Soutb Wales Leg. Assembly 
of Now Zealand), aud the secretary Votes, 1876-77, ..,1. i. pp. 25, 
of state for the colonies, in New 2i3. For the form of a vote of 
Zealand Gazette. 1878. pp. 909, censure upon a governor, in con-
9c'U. And leO Hearn, Governmen' . junction with a proposed address 
of Eugland, p. 1~8. for his neall, _ ibid. p. 517. 
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On 29th of May, 1878, in the House of Assembly of the 
Cape of Good Hope, the Speaker called attention to certain 
paragraphs in a motion submitted for the consideration of the 
House, and ruled that they could not be put from the chair, 
as they involved a direct censure upon his Excellency the 
Governor. The motion was accordingly withdrawn.' 

Authority to appoint, and to remove from office, nn 
unlimited number of members of the executive council, 
-" with reference to the exigencies of representative 
government," - is vested in the governor of every 
colony wherein responsible government has been esta
blished, without the necessity for obtaining the concur
rence of the home government; and it is understood 

. that councillors who have lost the confidence of the 
local legislature will tender their resignation to the 
governor, or diseontinue the practical exercise of their 
functions, in analogy with the usage prevailing in the 
United Kingdom.' 

As a rule, all outgoing ministers should resign their 
seats in the executive council, or be formally removed 
from that body. Hitherto, it has not been deemed 
expedient to retain ex-cabinet ministers on the Ii~t of 
colonial ~xecutive councils, merely as honorary members 
and in analogy to imperial practice. An organization 
resembling the 'imperial privy council, and liable to 
be convened on special occasions, or for ceremonial 
purposes, is not ordinarily required in colonial institu
tions, which, at the outset at least, shou1d be as simple 
and practical as possible.s But, in the Dominion of 
Canada, the practice prevails that" the queen's privy 
council for Canada" - the members of which are ap
pointed by the governor-general, "to aid and advi..e 
the government," and are removed at his discretion 

's... J'O'II, p. 2I!9. the goy""''''" of N ..... Sooth Wal ... 
f Col. Reg. 1879, """". 4, 57. N. S. Wales Vot.. and Proe.l859 
• Colonial Seeret&ry'. (Laboa- -60, 1'01. i. pp. 1135, 1137. 

ebere) deopat.ches in 1&7-68 to 
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- are nevertheless permitted to retain an honorary 
position in the cOlmcil after their retirement from the 
cabinet. By command of the queen, "members of the 
privy council, not of the cabinet" have a special pre
cedence within the Dominion, and are permitted to be 
styled" Honourable" for life.b 

It is of the essence of responsible government that Cab!".t 

the governor should choose, as his constitutional ad- :::"';:~ 
visers, persons who already possess, or who can readily ment. 

obtain, a seat in one or other of the legislative cham-
bers of the colony, in order that they may be the 
authorized exponents therein of the opinions of govern-
ment, as well as of the well-understood wishes of the 
people. It is usual to assign to each of these re
sponsible ministers the charge of a separate depart-
ment of the state; 80 as to place the entire public service 
under the superintendence and control of responsible 
administrative heads, who possess the confidence of 
the representative assembly. Nevertheless, pursuant 
to well-established constitutional practice, it has been 
everywhere regarded as' allowable to strengthen the 
executive council, or ministry, by the occasional intro
duction therein of non-official members, holding no 
portfolios, or departmental office, but who serve as 
active members in council, and share equally in the 
responsibility of their colleagues in the cabinet, pro-
vided only that they must possess a. seat in parlia-
ment.' 

It may be of interest to note a. few details in regard 
to the numbers and composition of the various respon
sible ministries which are now in operation in the prin
cipal colonies of Great Britain. 

In New South Wales, the cabinet originally consisted 

• See post. p. 281. vol. i. pp. 1130. 1137. ADd ... 
I Leg. Assembl.... Ne.. South Todd, Parl. Govt. vol. ii. p. 154. 

\\'a1, .. , Yotes and 'J.'roc. 1859-60, 
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of five members; it has since been increased to eight. 
Certain offices - viz., the auditor-general, the attorney
general, and the solicitor-general- have been made 
non-political; but, in lieu of the two latter, a. minister 
of justice has been added to the cabinet.l 

In Victoria, the ministry is composed of nine mem
bers, including an attorney-general, as well as a minis
ter of justice.k 

In South Australia, there are six ministers, including 
an attorney-generaJ.1 

In Tasmania, there are five cabinet ministers hold
ing office, and two others without portfolios.m 

In New Zealand, the cabinet, since 1870, may con
sist of seven official members, and of two others of the 
Maori race. It now comprises seven members, including 
an attorney-general and a minister of justice. Though 
provision was made in 1873 to add to the cabinet two 
Maori ministers,-and they have been included in 
preceding cabinets, without portfolios, - they are not 
to be found in the last official return." 

In Queelll!land, there are usually six responsible mi
nisters, including the attorney-general. Sometimes an 
additional minister is appointed, but without office or 
salary.' 

In the Cape of Good Hope, there are five cabinet 
ministers, including the attorney-genera].P 

In the Dominion of Canada, at the time of con
federation in 1867, there were thirteen cabinet minis
ters. This large number is explained by the fact that 
it is customary to choose members of the cabinet from 

I Trollope. AOBtraIia. yol. i. p. 
245. Reid, Essay 00 New South 
Wales. io 1876, p. 14. Colonial 
Office Lat. 1879, p. 127. 

• Viet. Slats. 23 Viet. No. 91. 
C. O. Li .... 1879, p. 169. 

I Trollop<, 1'01. ii. p. 247. C. 
O. List, 1879. p, 146. 

- C. O. List. 1879. p. 159. 
• Ibid. p. 133. N. Zealand 

Official Papero.1872. A. No.1. p. 
«. N. Z. Stats. 1876. ~o. 70. 
Ibid, 1878. No. 30, ...,.5. 

o Trullope. yol. i. p. 151. C. O. 
List. 1879. p. 139 • 

• lbid. p. M. 
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the principal provinces included in the confederation, 
in proportion to their relative extent and importance. 
Upon a change of ministry in ISi3, the number of 
ministers was increased to fourteen, but two of them 
were then without portfolios. There are now fourteen 
ministers, all holding office. One is styled the minis
ter of justice and attomey-general of Canada.' 

Particular mention has been made of the office of at-~ 
tomey-general, in the foregoing enumerations, because ...,.~ 
in various Australian colonies there haye been repested ::!,:: 
attempts to render this office non-political! The main _! 

reasons alleged for this endeavour are briefly these: 
that it is contrary to imperial practice for the law offi-
cers of the Crown to sit in the eabinet; although they 
form part of the government, and invariably retire upon 
a change of ministry;"- that. the representative of 
the Crown should not be obliged to seek for legal ad-
vice from law officers who, after advice given, are able, 
it may be, by a casting-vote in council to insist upon 
the same being accepted and earned out; - and that, 
in the conduct of state prosecutions, the interests of 
justice would be jeopardized by the combination of 

• Troll~. woI. i. p. 40. Can. 
StalL 1868. eo 39; i6id. 18"19. 
eo 7. 

• ra In the ~ .... A&
..... blvof Se. Sooth WalDo ~ 
ID .....oluliona ID reader the _ 
of _y~ aDd of ..,Iici ...... 
~ OOQ'p"litieaL But in _. 
IS;s.. the &S:!IeIDbl .. Je\"ened their 
d"';sion ... far .. the office of ........ 
.... y~....-.I ... --..ed. 111Al 
funct.iooaI'T. howeTer. • DOt i ... 
cJwitd iQ ibe list of mini!lten iD the 
a...& retu...... In N.,... Zealand. by 
an ac& puaed ia 1876. 00. .1., the 
.-y.~ • ...-.I _y be fllh« a 
""""""""", .... -.poIitieaJ_, 
or • ~her of the cabiort.,. with • 
_ in pariiamoat, a& thedioorftioa 

of the ".,..,.,.... in........a. See 
the Soath A.--.Jia Hoaoe vi lie
_ ......... \'-.187l. P. 202, 
• reooIuboa ID the same elfe<t. In 
Canada. .. far Melt .. in IS5II. the 
exclasioo of tbe cro-trIl Ja. offi<era 
front the Qbiod. in eoof_ity 
with imperial -. ..... in on!« 
that they mopt be ahIe ID _ 
more n- ID their o8iciaJ dnties, 
..... ad .......... by_of ~ 
~ ..... ability: m .. by Mr. 
J. Hillnrd Cameroa. Chief J_ 
Dnoper: ..... Mr. J. E. SmaIL See 
~. ~1 Jo.naaIo, 1850, 
ApL B. B. 

• Todd, PuI. GeM. ...... it P. 
182. 
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policy and law in the persons who conduct crown pro
secutions. • 

As a setroff against these objections, it may be ob
served that in practice it has been customary, at 
least in Canada, for the attorney-general to fill the 
office of premier, in most instances since the establi8h
ment of responsible government, and that no great 
difficulty has resulted therefrom at IIny time. The 
knowledge of law and of the ConAtitution necesRarily 
possessed by one qualified to fill this responsible office 
has usually led to his selection for the most prominent 
position in the ministry. When this has been the case, 
the conduct of crown business in the courts is gene
rally assigned to professional men, otherwise discon
nected with the government. 

Upon the nicer question as to the discretion of a 
governor who applies for legal advice to law officers 
who are also cabinet ministers, and has reason to believe 
that their legal judgment has been unconsciously biassed 
by political considerations, so that he cannot accept 
their interpretation of the law, it should be remembered 
that a governor is not bound by opinions given under 
such cir~umstanees, but is free to ask further assistance 
from elsewhere, to aid him in his judgment: with tbis 
proviso, however, that, in questions of purely local con
cern, the governor must finally decide upon his perso
nal responsibility; and whomsoever he may consult, and 
from whatever souree his opinion may be enlightened, 
he cannot shelter himself behind advice received from 
any persons outside his own ministers." 

In the colonies of Great llritain under respon.ible 
government, members of the popular chamber, upon 

'Judge Boothby'. Memoran
dum; Com~ Papers, 1862, vol. 
xxx,.ii. p- 166. Fonter'a Sooth 
AlL'I~tralia, pp.. 182, 208. New 
Zealand Ado, 30 Viet. DO. 63. 

New Zealand A,..m hly JoumaLJ, 
1870. app. D • ...,. 32. 

• s.e lUlU, pp. S-10, and 1""". 
p.l31. 
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accepting office, as a rule vacate their seats and require Vacation 

to be re-elected. In South Australia and in New Zea- ==::::z 
land only, does a different usage prevail. In both these 
colonies, from the first, members of elective houses have 
been permitted to accept political office without thereby 
vacating their seats. This peculiarity in the consti-
tution of these colonies was avowedly introduced in 
order to save the community from the cost and excite-
ment entailed by frequent elections, and to facilitate 
the 8peedy re-adjustment of offices upon a change of 
ministry. But the experiment has not succeeded. By 
removing an obvious impediment to frequent ministerial 
changes, it has fostered the element of instability, which 
is one of the most serious evils incident to parliamentary 
government. There are indications, however, that pub-
lic opinion in these colonies is becoming favourable to 
the aholition of this doubtful and exceptional advan-
tage to provincial statesmen, and desirous of introduc-
ing therein the usage of the mother country in this 
particular.' 

The inst."Ibility of colonial administrations, and t~e !'":i~n d.:f 

frequent changes of government and consequent vacll- colo.nia" 

lations of policy, have been very lamentable, in the IlUlU8Lrieo. 

v:arious Australian colonies; not merely in the colonies 
above-mentioned, but likewise in others, as the follow-
ing statistics will show: In South Australia, from 1856 
to 1876, there were no less than twenty-nine successive 
administrations.... In New Zealand, from 1856 to 1876, 
there were seventeen ministries in succession. In the 
brief period of seven months, ending April 8, 1873, 
five distinct administrations were formed, of whom 
the premiers were successively Messrs. Fox, Stafford, 

• Todd. Part Coot. 901. ii. p. Zealand ParI. Deb. (in 1876) 901. 
ZTT. Snnlh Aostralia Pari. Proc. xxii. p. 162. 
1869-70, "01 . .i_ p. 146. New 

W Blue Book of S. Australia, 1876, P. 7. 
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Waterhouse, Fox, and Vogel.' In Victoria, from 1855 
to 1877, there were eighteen different administra.
tions.' In Tasmania, from 1856 to 1877, there wcre 
twelve successive administrations.' And, in New 
South Wales, from 1856 to September, 1877, there 
were seventeen different miniStries." The Dominion 
of Canada has presented a marked contraRt to this 
unstable political condition. Upon the confe~eration 
of the British North-American provinces in 1867, Sir 
John A. Macdonald was appointed premier (his minis
try having been already in existence, in the province 
of Canada, for three years); and he continued prime 
minister until November 5, 1873, when the Mackenzie 
administration was formed. This miniRtry lasted for 
five years. In 1878, Sir J. A. 1tlacdonald returned to 
power, bringing with him most of his former col
leagues.b 

In another matter of special constitutional im
portance, the Dominion of Canada has presented a 
commendable example to the sister colonies in Austra
lia. Following the practice previously observed, from 
the first introduction of responsible government into 
the old province of Canada, it has been customary 
that two' members of the cabinet should have seats in 
the upper house, to take charge of public business 
therein, and generally to represent the administration 
in the Legislative Council, or, as it is now termed, the 
Senate. It is understood that less than two members 
would not suffice for this purpose; and, upon the forma.
tion of the present administration, in November, 1878, 

• Can. Pari. Companion. 1879, 
p. 188. The finot r""""".ible mi. 
nWry in the Cape of Good IInpe, 
]ike.me had • long tenure of office. 
h .. u.ted from IJe"ember, 1872, an
ti! February, 1878 •. See pool, p. 73. 
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the number was increased 'to three,- the speaker of 
the Senate being, for the :Gi-st time since confederation, 
Diade a cabinet minister. 

In. Au~traJia, ,it -appears always to have been the 
rule hitherto to assign but one cabinet mipister to the, 
tipper chamber, This' has repeatedly occasioned diffi
cultY"and has sometimes led to formal complaint. 

Thus, in Victoria, during the contentions between 
the two houses, upon the relative rights of each in 
matters of supply and taxation, - which will be fully 
considered in a subsequent part of this work, - the 
only representative of the ministry in the legislative 
council (the postmaster-general) resigned his office, 
because he could not agree with his colleagues in the 
ministty, respecting their proposed bill for the reform 
of the constitution of that chamber. This led to 
much inconvenience. For although, in Victoria, there 
has never been more than one departmental minister 
in the Legislative Council, arid he has rarely filled a 
very prominent office, yet sometimes a cabinet minister 
without a portfolio has sat in the council. At this 
time, however, the resignation of the postmaster-gene
ral deprived the council of any representative of the 
government. This circumstance had a natural ten
dency to identify the council, as a body, with the oppo
sition in the assembly; whereas a patriotic statesman, 
filling the honourable position of premier, will readily 
apprehend that it is " the interest, not to say the para
mount duty, of every minister 80 to shape his course 
as, if possible, to keep the two houses of Parliament 
in harmony, and not to throw himself absolutely and 
entirely into the hands of one branch of the legisla
ture, regardless of the wishes and feelings of the 
other." c 

• Earl of Derby, Hans. Deb. wi. 134, P. SiO. , 
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A committee of the Legislative Council of Victoria, 
in conference with a committee of the A.~sembly ·on 
constitutional reform, pointed out the necessity tlllLt 
existed for the constant presence of at least two
and, if possible, more - re~ponsible ministers in the 
Legislative Council. They believed" that such a rule, if 
it were habitually observed, would, as it has done in Eng
land, promote the harmonious working of the two house~, 
would facilitate legislation, and divide its labours; and 
would tend to prevent the danger of colliHion between 
the houses, by tran8ferring to the cabinet, in confor~ 
mity with constitutional theory and usage, the most nu
merous and the most serious causes of di8pute." d 

In New Zealand, up to the passing of the new dis
qualification act of 1876, it had been customary to 
have two official ministers - or, at least, one minister 
holding office, and another without a portfolio - to re
present the government in the Legislative Council. nut, 
by the operation of the act aforesaid, the ministry con
sidered themselves debarred from assigning to more 
than one legislative councillor a cahinet seat. Where
upon the Legislative Council, on October 10, 1876, re
solved, ,~ that it is desirable that the government of the 
colony should be represented in this council by at lewd 
two responsible ministers." No effect having been 
given to this resolution, a bill was brought into the 
Legislative Council, on behalf of the government, on 
Aug. 16, 1878, to authorize the aypointment of a se
cond minister, not being a salaried officer, expressly 
to assist the government in the Legislative Council. 
This bill passed the Council, but was laid aside in the 
House of Representatives.· 

In South Australia. for about three months in the 
session of 1877, the Legislative Council, because they 

• C<>Jllmon. Papen!. 1878-79, C. 2211. J.'I'. 4, 40, 56 . 
• Ne .. Zealand ParL lJebat.eo, yol. urili. p. 294; vol. XJ:L p. 699. 
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disapproved of the public conduct of the chief secm- Exlnlo .. 

tary, who was the only minister sitting in that cham- :~~:!d
ber, resolved that .the control of public business should ~u:f. 
be taken out of his hands, and entrusted to a member Australia. 

of the opposition. This extraordinary proceeding was 
protested against by ministers, and also by the go-
vernor, as being an infringement upon the prerogative 
of the Crown. The council, however, adhered to their 
determination; and this unprecedented state of affairs 
continued until the downfall of the ministry; when the 
opposition, succeeding to power, assigned the position 
of leader of the government in the Legislative Council 
to the man who had been chosen by the Council them-
selves to fill that office! 

Further points of interest concerning legislative 
councils in the colonies, and their relation to the repre
sentative assemblies, will come before us, in a subse
quent chapter, descriptive of the constitution and 
powers of colonial parliameni\l. 

Wherever parliamentary government has been estQ,. Political 

blished, the determination of all political and party ques- ~~';;!'~:: 
tio~s~ and the. a.djudi?ation upon complaints against the Yn";!l!! 
eXlstmg admIDlstra:tlOn, should be reserved for the con- meD~ 
sideration of legislature, in parliament assembled. A 
defeated minority is not entitled, alier a prorogation 01' 

dissolution of parliament, to appeal either to the gover-
nor of the colony or to the imperial government to inte .... 
pose, for the purpose of giving immediate effect to an 
assumed change in public sentiment, and to place the 
\'Cills of government in the hands of other leaders, on 
the plea that their party have obtained a majority at 
the polls, or that the remonstrants -do, in filct, consti-
tute a majority of the popular clutmber. Addresses or 
petitions, for such a purpose, although they may ema.-

• See the particul ..... of this ...... J'O'I, p. 4& 
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nate from members of the legislature in their indi
vidual capacity, are highly irregular, and objectionable 
in principle. Complaints against ministers of the 
Crown, on matters affecting the performance of their 
public duty, ought not to be pressed upon the atten
tion of the governor or of the imperial authorities, 
during a p;trliamentary recess; but should De formu
lated in conformity with the ordinary rules of parlia
mentary procedure, and submitted to the cO~8ideration 
of the local parliament, at the first available opportu
nity, when they can be regularly investigated and 
decided upon, in accordance with the usages of the 
Constitution." 

Modern constitutional practice has, however, sanc
tioned one deviation from the rule which forbids an 
appeal to any other tribunal than that of Parliament 
itself to decide upon the fate of ministries. Up to the 
year 1868, "the general current of precedent" was 
decidedly" in favour of a minister, beaten at a general 
election, accepting his defeat only at the hands of Par
liament; and this custom was grounded on the salu
tary doctrine that it is only through Parliament that 
the nation can speak." b 

Resign.. But, in 1868, the Disraeli administration, and 
!~~i:'r.; again, in 1874, the Gladstone administration, re
~!:.'".~";"b. spectiv.ely resigne? office, soo~ after .the adverse result 
bualinga. of theIr appeal to the constItuenCies was apparent. 

Their speedy resignation - in anticipation of a result 
which must have inevitably followed, 118 soon 118 it had 

• See Correspondence of Gover
nor Mnlgrave witb the colonial 
....,...,uuy. in 1859. Nova Scotia 
Leg. Council Jooma'" 1.860. app", 
p. 59; Queensland Leg. Assembly 
Votes and Proe. 2d Sea. ~S67. 
vol. i.. p. 628; and the answer of 
Earl DuJIerin. governor-general of 
Caoada, to a depulaion of melD-

ben of the Canadian Paf'Iiamp-nt,. 
on Aug. 13, 1873: in Canada (;010. 
Jouma... 2d s.... ~873. p. "" • 
and in the Imperial Commoru, P .. 
pera. 1.874. vol. xl.. pp. 21>-;10. 
and ibid. p. 2%. 

• Fortnightly Beview. A.gullt. 
IIl78, p. 265; Todd, l'arL GOTt. 
.01. ii. p. 414. 
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been possible for Parliament to give formal expression 
to the popular will-was unquestionably productive 
of much public advantage and private convenience, in 
the orderly conduct of state affairs. I Mr. E. A. Free
man views these precedents as introducing a new prin
ciple into the unwritten Constitution of England, by 
means of which the direct action' of the electors at 
their poIlJng-booths is capable of effecting a change of 
ministers, without the intervention of the House of 
Commons. While deprecating this novel departure 
from ancient constitutional usage, he considers these 
recent cases as indicating the course which in all 
probability will be generally followed hereafter, upon 
similar occasions; subject, of course, to the discretion 
of ministers, who must retain a liberty of choice in a 
matter of such grave importance, which involves seri
ous consequences to themselves, to their party, and 
to the nation.! 

The effect of adverse votes in Parliament upon the 
fate of a ministry, and the constitutional practice 
which regulates the granting or withholding by the go
vernor of an appeal by a defeated administration to the 
consti tuencies, will be considered in a later part of this 
treatise. 

I Hans. Deb. vol. cxcv. p. 739. 
So Hkewise, in Victoria, upon the 
dt'fent of the McCulloch ministl'Y 
at the general election on May 11, 
18j7. the administration resigned 
on MILY 21, the day pt'anolls to the 
meeting of the new parliament. 
And in Cannda, - short.ly after the 
general elf.'Ctioll, held in September, 
18i8, aud which resulted iu t.be d ... 

feat of t.be Reform party at the 
hustings, - the Mackenzie admin
istration resigned, and were re
placed by the conservative adminis
tration of Sir John A. Macdonald. 
The new parliament met, at about 
the usual period, in February, 1879. 

J Intemational Review) vol ii. 
P. 874. 
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CHAPTER IlL 

mSTORICAL ACCOUNT OF TilE INTRODUCTION OF PARLIA
MENTARY GOVERNMENT INTO TilE COLONIES OF GIIEAT 
BRITAIN. 

HAVING investigated the general principles of parHa
meI.ltary government, in their application to colonial 
rule, we will proceed to inquire into the particular cir
cumstances which gave rise to the establiHhment of 
that system in the more important colonies of the 
empire. 

The first colony of Great Britain wherein this great 
measure of colonial administrative reform was intro
duced, was Canada. 

Both in Lower and in Upper Canada-which were 
then separate provinces, with distinct governments
political grievances had for several years exiHted, and 
begun to assume a threatening aspect, tending to the 
overthrow of the authority of the BritiHh Crown, anrI 
the assertion of independence under republican in8ti· 
tutions. These grievances were mainly attributable to 
the lack of a spirit of harmony and co-operation be. 
tween the legislative and executive authorities. Similar 
complaints found expression in the maritime colonies 
of British America; although the orderly and loyal 
spirit prevailing therein kept back the spirit of dis
affection, which had manifested itself in overt acts of 
rebellion in both Canadian provinces. 

The insurrection in Canada was, however, promptly 
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suppressed by the strong arm of military power; aided, 1.0,,\ Dur

at lell.'!t in the upper province, by the awakened loy- ~:.':.. re

alty of the great bulk of the population. At this junc-
ture, the Earl of Durham was deputed to proceed to 
Canada, II.'! governor-general and lord high commis-
sioner to investigate the affairs of British' North Ame-
rica. In 1839, the year after his appointment,Lord 
Durham presented to the queen an elaborate report 
on the result of his inquiries. In this report, his lord-
ship recommended, as a panacea for all existing politi-
cal complaints, the introduction into the several British 
North American colonies of the principle of local self
government; thereby rendering our colonial polity, so 
far II.'! was consistent with the maintenance of British 
connection, and of imperial supremacy, "an image and 
transcript of the British Constitution."· 

Mr. Poulett Thomson (afterwards Lord Sydenhnm) Lon! J. 

was sent to Canada, in the autumn of 1839, as governor- !e::~ 
general; and he WII.'! instructed to give effect to the ••. 
principles set forth in Lord Durham's report. Lord 
John Russell (then colonial secretary) officially notified 
Mr. Thomson of the 'system under which he WII.'! to 
administer the government, in a despatch dated Sept. 7, 
1839, which embodied her Majesty's instructions upon 
his assumption of the government of British North 
America; and subsequently in two despatches dated 
Oct. 14 and 16, 1839. These despatches deprecated 
any attempt to apply the principle of ministerial 
responsibility to a provincial assembly, to acts of the 
governor which were performed by him in obedience 

• This phra..~ was first employed li"hmellt of representative institu
bv Lit'utenantGovemor Simcoe, in tiona in that province i although 
his s}W'f"Ch from the throne, at the these intentions did not apparently 
clu""e of the first session of the contemplate, at that early period, the 
fil'~t provincial parliament of UP'" introduction of u responsible go
})t'r t:auada. in }792. It PXPI'l·~ \"ernment." &-e Commons Papers, 
the inte-ntiolls of the imperial go- 1839, yolo xniii. p. 166. 
Vernm8l1t in reference to tJIe est&b-
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to, the royal instructions, or to questions of an imperial 
nature; as being at variance with the allegiance due 
to the British Crown. But the application of this 
principle to questions of local concern was approved; 
and directions were given to change the tenure of 
office of the heads of public departments in the pro
vince, so as to admit of such offices being held by 
executive councillors who should possess the confi
dence of the assembly, and of the removal of such 
-persons from office" as often as any sufficient motives 
of public policy might suggest the expediency" there
of. Lord Sydenham took an early opportunity of 
giving effect to these instructions, by publicly announc
ing that henceforth the government of Canada should 
be conducted in harmony with the well-understood 
wishes of the people, and that the attempt to govern 
by a minority would no longer be resorted to; a 
declaration which was received with satisfuction, by 
all moderate men, throughout the province." 

Accordingly, on Sept. 3, 1841, resolutions were sub
mitted to the Legislative A.~sembly of Canada by Mr. 
Secretary Harrison (in amendment to a series pro
posed by Mr. Robert Baldwin), which were unanimously 
agreed to, and which constitute, in fact, articles of 
agreement, upon the momentous question of respon
sible government, between the executive authority of 
the Crown and the Canadian people. 

It was resolved, (1) that ~the head of the executive 
government of the province being, within the limits 
of his government, the representative of the sovereign, 
is responsible to the imperial authority alone; but that, 
nevertheless, the management of our local affairs can 
only be conducted by him, by and with the a.~8istance, 
counsel, and information of subordinate officers in the 

• Scml"'. Life of l.ord Syd.nham, 2d ed. pp.257-268; Canada Leg. 
Auembly Jullltlals, :l84l, p. 3lIO ODd apl'L B. B. 
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province." (2.) "That in order to preserve, between 
the different branches of the provincial parliament, ~:I:~ 
that harmony which is essential to the -peace, wel- ",.ponsi. 

fare, and good government of the province, the chief ~~Dt. 
advisers' of the representative of the sovereign, con
stituting 8. provincial administration under him, ought 
to be men possessed of the confidence of the represen-
tatives of the people; thus affording a guarantee that 
the well-understood wishes and interests of the people, 
which our Gracious Sovereign has declared shall be 
the rule of the provincial government, will, on all 
occasions, be faithfully represented and advocated." 
(3.) "That the people of this province have, moreover, 
a right to expect from such provincial administration 
the exertion of their best endeavours that the imperial 
authority, within its constitutional limits, shall be exer-
cised in the manner most consistent with their well
understood wishes and interests." 

A further resolution' was proposed, by Mr. Baldwin, 
to assert the constitutional right of the Assembly to 
hold the provincial administration responsible for using 
their best exertions to procure, from the imperial 
authorities, that their rightful action, in matters affect. 
ing Canadian interests, should be exercised with a 
similar regard to the wishes and interests of the Cana
dian people. But this resolution, being presumably op
posed to the principle of non-interference, by colonial 
ministers, in matters of imperial concern, - as main
tained in Lord John Russell's despatch of 14th October, 
1839, - was, after debate, unanimously rejected. 

Lord Sydenham died, unexpectedly, from injury sus
tained by a fall from his horse, a few days after the 
passing of these memorable resolutions. Sir Charles 
Bagot and Sir Charles Metcalfe, who severally suc
ceeded him as governors of Canada in 1842 and in 
1844, emphatically declared their acceptance ofrespon-
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sible government, as embodied in the foregoing reso
lutions. But, during their term of office, the system 
itself was imperfectly understood, and mistakes were 
made, on all sides, in the application of this hitherto 
untried experiment in colonial government to the 
practical adminIstration of local o.ffiLirs." 

After a brief interval, during which Lord Cathcart 
(a military officer) was appointed governor-general, in 
view of the threatening aspect of our relations with 
the United States, the imperial government were im
pressed with the necessity for entrusting the manage
ment of affairs in Canada to a person who KhouJd 
possess an intimate knowledge of the principlcs and 
practice of the British Constitution, BOrne experience 
of the House. of Commons, and a familiarity with the 
political questions of the day. Such an one was hap
pily found in Lord Elgin, who was accordingly sclcctcd 
by the government of which Lord John Russcll was 
premier, and Earl Grey the colonial secretary. 

Previous to his departure for Canada, in January, 
1847, Earl Grey carefully instructed the new governor
general as to the line of conduct he should pursue, and 
the means he should adopt, in order to bring into full 
and beneficial operation, in British North America, the 
novel machinery of constitutional government. 

In Earl Grey's History of the Colonial Policy of Great 
Britain, during Lord John Russell's ministry, we are 
informed of the general tenor of the instructions given 
to 'Lord Elgin, and of the successful result of his policy 
and conduct.· 

Lord Elgin's private letters to Earl Grey (written from 
Canada, and posthumously published) afford us some 
interesting details and valuable suggestions as to his 

e GreY. Colonial Policy. vol. i .. 
p. 205. • Adderley. Colonial PoHey, 
p. ':!t. See also }'pnniogB Taylor'lI, 
Are Legislatures Parliament.? Co 6. 

·.See Gnry'. Colonial Policy, 
voL L pp. 206-234. Adderley, I'. 
31. 
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methods of administration: He says ther~in: "I give ~rd El

to my ministers all constitutional support, frankly and ~~:;'~b'i! 
without reserve, and the benefit of the best advice that ~:;:.n
I can afford them in their difficulties. In return for 
this, I expect that they will, as far as possible, carry out 
my views for the maintenance of the connection with 
Great Britain, and the advancement of the interests of 
the province." "But," he adds, "I have never con-
cealed from them that I intend to do nothing which 
may prevent me from working cordially with their 
opponents, if they are forced upon me;" shewing my 
"confidence in the loyalty of all the influential parties 
with which I have to deal," and being devoid of "per-
sonal antipathies." "A governor-general, by acting on 
these views, with tact and firmness, may hope to esta-
blish a moral influence in the province, which will go far 
to compensate for the loss of power consequent on the 
sllrrender of patronage to an executive responsible to 
the local parliament ... · But" incessant watchfulness 
and some dexterity are requisite to prevent him from 
falling, on the one side, into the neam of mock sove
reignty, or on the other into the dirt and confusion of 
local factions."· 

To the question, "whether the theory of the respon
·sibility of provincial ministers to the provincial parlia.
mont, and of the consequent duty of the governor 
to remain absolutely neutral in the strife of political 
parties, had not a necessary tendency to degrade his 
oflice into thnt of a mere roi jaillemu ?" Lord Elgin 
gave an unqualified negative. "I have tried," he said, 
"both systems. In Jnmaica, there was no responsible 
government; but I had not hnlf the power I have here, 
with Illy constitutionnl and changing cabinet." Even 
on the viceregal throne of India, he missed, at first, 
something of the authority and influence which he had 

• Walrond's Letters of Lord Elgin. pp. 40. 41. 
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exercised, ~ constitutional governor, in Canada. This 
influence, however, was" wholly moral, - an influence 
of sUlll!ion, sympathy, and moderation, which softens 
the temper while it elevates the aims of local politics." t 

The success of responsihle government in Canadn, 
under the presidency of Lord Elgin, led to it.~ gradual 
introduction into the maritime colonies of Briti~h North 
America, and subsequently into the several colonies of 
Australia wherein representative institutions had been 
established; and into New Zealand, Tlll!mania, and the 
Cape of Good Hope. 

Ultimately, upon the confederation of the provinces 
of Upper and Lower Canada, Nova Scotia, and New 
Brunswick, into one dominion, under the Crown of 
Great Britain and Ireland, in 1867, it Will! provided, in 
the imperial act of union that the constitution of the 
new dominion should be" similar in principle to that 
of the United Kingdom.'" 

Responsible government Will! introduced into Nova 
Scotia and into New Brunswick in 1848, whilst Earl 
Grey, an experienced statesman, and an able writer 
upon constitutional government, held the seals of the 
colonial office." 

At the outset, a diffieulty arose in Nova Scotia, in 
regard to the application of the new tenure of appoint.
ments to office, which serves to explain the extent to 
which the imperial government Will! prepared to con
cede the principle of non-interference in matters of 
local concern, and at the same time to show the legiti
mate extent of the powers of a governor. , 

In a despatch to Governor Harvey, of Nova Scotia, 

, Walrond'. LetteJB of Lord El
gin, pp. 125. 126. 

• Briti.b Kortb America Act, 
1867,31 Viet. e. 3, preamble. 

• See the cotTeSpOndence b&
tween the governors of &be BriliBb 

North American provinceo and the 
&ecTetarv of Irtate, reJatj,-e to the 
int.roductioD of reHpOnRj Me govern
ment. therein. Commofls J/apen, 
1847-48, .. aI. xlii. pp. 6l-Sll. 
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dated March 31, 1847, Earl Grey adverted to certain 
necessary qualifications and restrictions in the applicar 
tion of parliamentary institutions to the colonies. He 
dwelt with much emphasis upon the importance of 
"abstaining from going further than can be avoided, 
without giving up the principle of executive responsi
bility, in making the tenure of offices in the public ser
vice dependent upon the result of party contests;" 
and he advised that, with the exception of a very few 
prominent and necessarily political offices, the remain
ing appointments to public employ should be held inde
pendently of party, and be virtually irremovable, except 
for obvious misconduct or unfitness. The colouial sec
retary likewise pointed out the necessity, on the part 
of the people of Nova Scotia, of refraining to effect 
any reform in their institutions, however just or de
sirable, at the cost of injustice to individuals. And 
therefore, that, in replacing, by political heads of de
partment.~, men who ,had served fuithfully under a 
non-political tenure, it would be most unfair not to 
compensate those who had been removed from office, 
on this account, by ensuring them a provision that 
would make up for the loss of official income.' 

Neverthele8S, the first administration formed in Nova RespoMi

Scotia, under responsible government, ignored the wise ~~~.:mt 
and considerate counsels of Earl Grey in this particu- ~L:.::a 
lar, and insisted upon the removal of an old public offi-
cer, who filled the position of colonial treasurer (and 
whose office it was proposed to divide into two political 
depnrtments, - that of a receiver-general and of a 
financial secretary),-without making any compen-
sation to him for his loss of office. The governor 
demurred to this proceeding; but his objections were 
overruled. He then, at the suggestion of Earl Grey, 
directed that the whole correspondence on the sub-

, Commona Papen, ~847-48, TO!. xlii. P. 77. 
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ject sbould be submitted to tbe colonial legiHlature. 
This was done; but tbe Legislative Council and the 
House of Assembly upheld the ministry, and p!lSl<cd an 
act for the division of the office, as above-mentionerl, 
without making any provision for the existing incum
bent, who was accordingly left without redre"s. 

The non-intervention of the imperial governmcnt to 
prevent such an act of personal injllstice was regarded 
by many inhabitants of Nova Scotia with alarm; and 
they petitioned the Imperial Parliament, representing 
the injury sustained by the province in the lollS of the 
supervision of imperial authority as a "lifeguard again~t 
oppression or abuse of power by the local government. 
This petition gave ri.oe to a long debllte in the IIou"e 
of Lords, on MlIrcb 26, 184!J, wherein lending titntes
men of both parties expres.<red themselves freely upon 
the question, but without any motion being proposed 
thereon. 

Enrl Grey defended the course taken by himself and 
by Governor Harvey, upon this ocea.~ion. He showed 
that, as a, general rule, the advice given to the local 
authorities, upon the introduction of respon~ible go
vernment, had been favourably received, and frankly 
adopted; that, in the present instance, there were cir
cumstances (which he explained) that rendered the 
action of the local government le88 objectionahle than 
would at first appear; and that, for the governor to 
baye insisted upon compensation to the ex-treasurer, 
would have led to the resignation of his ministers, 
would haye caused "the affairs of the colony to be 
thrown into confusion," and "would have been an 
overstraining of the powers of the Crown." On the 
other hand, the secretary of state felt" bound to lIAACrt 
that the power and influence of the Crown are by 
no means to be ineffective or unimportant." Douht
less, that power" should be used, not resolutely to 
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resist and oppose, but judiciously to check and guide, 
. the public opinion of the colonies into proper channels." 

His advice to Sir John Harvey had been: "Act 
strictly upon the principle of not identifying yourself 
with nny Ol)e party; but, instead of this, mnking your
self both ,a mediator and a moderator between the 
influcntinl 'of all parties .. 'In giving, therefore, all fair 
and proper support to your council for the time being, 
you will carefully avoid any acts which can possibly be 
supposed to imply the slightest personal objection to 
their opponents, and also refuse to assent to any mellr 
surcs which mny be proposed to you by your council 
which mny appenr to you to involve an improper exer
cise of the authority of the Crown for party rather than 
for public objects. 

"In exercising, however, this power of refusing to 
sanction measures which may be submitted to you by 
your council, you must recollect that this power of 
opposing a check upon extreme measures, proposed 
by t.he party for the time in the government, depends 
entirely for its efficacy upon its being used sparingly, 
and with the greatest possible discretion. A refusal to 
accept advice tendered to you by your council is a 
legitimnte ground for its members to tender to you 
their resignntion; a course they would doubtless adopt, 
should they feel that the subject on which a difference 
hItS nriscn between you and themselves was one upon 
which public opinion would be in their favour. Should 
it prove to be so, concession to their views must sooner 
or Inter become inevitnble; since it cannot be too dis
tinctly n{'knowledged that it is neither possible nor 
desirable to carryon the government of any of the 
nl'iti~h provinces in North America in opposition to the 
opinion of tlle inhabitnnts." J 

J rommnn~ Papers, 1847-48. vol. lI:lii. p. 66; Haus. Deb. vol. ciii. 
pp. l:.!ti:?-1:!~9. . 
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Particulars in regard to the events which led to the 
introduction of responsible government into the Austra
lian colonies, and of the circumstances attending the 
same, will be found in the sessional papers of the House 
of Com~ons, for the years 1849 to 1856 inclusive . 
. General authority to effect the changes in the consti

tutions of the several Australian colonies neces.~ary for 
the establishment of local self-government therein, was 
conferred by the Imperial Act 13 and 14 Vict. c. 59. 
Under this statute, or under the subsequent Acts of the 
18 and 19 Vict. cc. 54 and 55, parliamentary institu
tions were introduced into Australasia at the undermen

. tioned periods; viz., into Tasmania and Victoria, in 
1855; into New South Wales and South Australis, in 
1856; into New Zealand, by special enactment, in 1856; 
into Queensland, upon its being set apart as a separate 
colony, in 1860; and into Western Australia jn March, 
1875. . 

In regard to New Zealand: 80 early as in 18G2, a 
representative constitution had been granted, by the 
Imperial Act 15 and 16 Vict. c. 72." . But various· 
causes contributed to delay the accomplishment of the 
beneficent intentions of the mother country towards this 
colony; and it was not until September, 18{;5, that the 
governor, Colonel Gore Browne, communic~ted to the 
General Assembly the desire of her Majesty's govern
ment that the colony should enjoy "the fuUest measure 
of self-government which is consistent with its alle
giance to the British Crown," and that, accordingly, he 
would, as FlJ>eedily as possible, "carry out in its integrity 
the principle of ministerial responsibility; being con
vinced that any other arrangements would be ineffec
tive to preserve that harmony between the legi~lative 
and the executive branches of the government, which 

• For the oriJdo aod hi.tory of th .. new """.motioD, ... Sir C. B. 
Adderley (Lord .l(ortoo), Colonial Policy, pp. 133-16"2. 
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is 80 essential to the successful conduct. of public at: 
fairs.." I 

A new parliament. was first convened; and in April, 
1856, the governor commenced negotiations with a gen
tleman who was in the confidence of a majority in the 
Assembly on the formation of a responsible ministry. 

At the outset, the governor declared his determina
tion to maintain" a perfec(neutrality in all party ques
tions. .. He tben addressed a minute, to the gentleman 
above referred to, with an explanatory memorandum, 
defining his own views as to the relation which should 
subsist between hill\llelf and his responsible advisers. 

This minute states: .. (1.) In all matters nnder the 
control of the Assembly, tbe governor should be guided 
by the advice of gentlemen responsible to that body, 
whether it is or is not in accordance with his own 
opinion on the snbject in question." But, in explana
tion of this general proposition, it is added, that" the 
governor of course reserves to himself the same consti
tutional rights, in relation to his ministers, as are in 
England practically exereised by the sovereign; D and 
that he does not include in the category of subjects 
under the control of the Assembly any ma.tters a1fect
ing the queen's prerogative, and imperial interests in 
general. (2.) Upon all such matter!> "the governor 
will be hnppy to receive the advice of his executive 
council; but, when he difi"ers from them in opinion, he 
will (if they d~ire it) submit their views to the con
si'{eration of her Majesty's secretary of state; adhering 
to his own until an answer is received." 

Other questions, of purely local concern, are discussed 
in this minute; which concludes by stating that.," in 
approving appointments to VllCIlDt offices, the governor 
will require to be assured that the gentlemen recom-· 

• c __ l'llpors, lB6O, 1'OI.Uri. P. 1611. 
Ii 
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mended are fit and eligib1e for their respective situa· 
tions." 

These terms and conditions were severally accepted 
and agreed to by the incoming ministers, with the 
understanding that they were open to alteration by 
the colonial secretary.m 

In due course, the secretary of state for the colonies 
intimated to Governor Browne that," after the best 
consideration which they could give to the subject, her 
Majesty's government IIpprove of the principles" upon 
which he proposed to administer the government 01 
New Zealand, as the same were defined in the minute 
and memorandum IIforesaid." 

Queensland, which previollAly formed part of tbe 
province of New South Wales, W8.'lset apart 8.'l a sepa
rate colony, by 'an order in council, issued in 1859, 
under the authority of the Imperial Act 18 and 19 Viet. 
c.54. 

Sir George F. Bowen was chosen 8.'l the first governor 
of the new colony, with instructions to inaugurate repre
sentative institutions therein in combination with local 
self-government. 

He met with an enthusia.~tic reception in the colony, 
and in reporting to the secretary of the state (the Duke 
of Newcastle) his proceedingll, Sir G. Bowen, in a 
desplltch dated April 7, 1860, remllrks as follows: 
"There cannot, in my opinion, be a greater mistake 
than the view which some public writers in England 
appear to hold; namely, that the governor of a colony, 
under the system of responsible government, should be, 
in a certain sense, a roifaineant. So fur as myobserva,
tion extends, nothing can be more opposed than this 
theory to the wishes of the Anglo-Australians them
selves. The governor of each of the colonies in this 

• ComIDOD!J Papers, 1860, yoL xlvi. pp. 228, 229. 
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group is expected not only to act as the head of society; Sir G. 

to encourage literature, science, and art; to keep alive, ~;~:~r~n 
by personal visits to every district under his jurisdiction, ~-:'::.fun ... 
the feelings of loyalty to the queen, and of attachment 
to the mother country, and so to cherish what may be 
termed the imperial sentiment: but he is also ex-
pected, as head of the administration, to maintain, with 
the assistance of his council, a vigilant control and su
pervision over every department of the public service. 
In short, he is in a position in which he can exercise an 
influence over the whole course of affairs, exactly pro
portionate to the strength of his character, the activity 
of his mind and body, the capacity of his understanding 
and the extent of his knowledge." 0 

In replies to addresses presented to him when upon 
official tours through Queensland, Sir G. F. Bowen gave 
expression to his idea of the duties and responsibilities 
of a governor. His views met with general acceptance, 
and the people everywhere appeared to vie with each 
other in testifying their loyalty to the queen, their cor
dial respect for her representative, and their attachment 
to the mother country.-

In further explanation of his sense of the obligations 
entailed upon him as a constitutional governor, Sir G. 
F. Dowen mentions in a subsequent despl!.tch, ~ated 
Aug. 11, 1860 that the impression had gone abroad 
that" certain very unfit persons" had been raised to 
the bench in Australia "for political reasons, by the 
various local ministries which have succeeded each 
other so rapidly in this quarter of the world." Whilst 
unwilliJtg to reflect in the slightest degree on other go
vernors, who, he was aware, had had to contend with 
great difficulties, Sir G. Bowen adds," I, for one, cnn
not bring myself to assent to the doctrine (if it be any-

• C<>mmons Pape .... 1861, ",I.-xl. p. 607 • 
• 11M. pp. 607, 613. 
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where held) that the establishment of parliamentary 
government absolves the representative of the Crown 
from all responsibility as to the appointments to puhlic 
offices. It is his undoubted right and duty to disallow 
ill-advised acts of the colonial legislature, and I venture 
to think that he is a Jortwri bound to refuse his sanc
tion to the employment in the quecn's colonial service 
of individuals of dubious character, and eRpecially to 
the nomination of such persons to offices like those of 
judges and magistrates who hold her Majesty's commiH
sion. In accordance with this view, I carefully ex
amined, nil-me by name, with my executive council, 
the new commission of the peace, admitting only thoMe 
gentlemen whose character, acquirements, and social 
position render them worthy of so honourable and im
portant a trust. . .. My present ministers cordially 
concur with tbe principles which I have thns attempted 
to explain; and I am confident that I shall at all times 
be supported by the public opinion of this colony 
in acting on them firmly and consistently. It is my 
intention so to act, with the approval of her Majesty's 
governinent." q 

Commenting npon the constitutional question mooted 
in the despatch above cited,-as to the amount of in
fluence to be exercised by the governor of a colony in 
which representative institutions are established,- the 
secretary of state, in a despatch dated Nov. 26, 1860, 
observes that the position defined by Sir G. F. Dowen 
"is one which may be occupied by a governor, with 
great propriety, and with the utmost advantage to the 
colony over which he presides; its rights and. duties 
being at once SURtained and limited by the necel!8ity of 
finding support in an enlightened public opinion, and 
the services of ministers capable of carrying on the 

• Commoua Papen, 1861, yol. xL P 630. 
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government of the colony with the concurrence of the 
legislature." r 

The latest of the British colonies admitted to the Cape of 

privileges of local self-government, was the Cape of ~~~~. 
Good Hope. . 

By letters.patent dated May 23, 1850, representar 
tive institutions were authorized to be established in 
this colony; and three years later the new constitution 
was introduced. It consists of a governor, holding his 
commission from the Crown; a legislative council and 
a house of assembly, both elected by the people. 

Until recently the Legislative Council was composed 
of eleven members for the western and ten members 
for the eastern province, chosen by the whole body of 
electors. But in 1874 the country was divided into 
seven electoral provinces, each of which returns three 
members to the upper chamber. This change went 
into operation at the dissolution of parliament, on 
September 12, 1878. rhe council is elected for ten 
years, one moiety retiring every five years. 

The House of Assembly consists of sixty-eight mem
bers, elected for five years. The governor may dis
solve both houses, or he may dissolve the Assembly 
without dissolving the other house.· 

The introduction of "responsible government" into 
this colony was first suggested by the imperial govern
ment in 1869, but the proposal was objected to by the 
governor (Sir P. E. Wodehouse), and was regarded 
with disfavour at the Cape. But no other plan appear
ing to promise a successful administration of government, 
her Majesty's secretary of state 'for the colonies again 
urged upon the colony the adoption of parliamentary 
institutions. Accordingly, in 1871, a bill to amend the 
constitution by incornorating therein the system of 

, Commons Pa"""" laSl, wi. :d. p. 671 . 
• C. O. List, Itl79, P. 54; Encyc. B .. itaunica, 9th ed. p. 47. 
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ministerial responsibility was submitted to the consid
eration of the local parliament by tbe governor. It 
passed the House of Assembly, but was rejected by the 
upper house. The bill was again introduced in the 
following year, when it was agreed to by both cham
bers. It was necessarily reserved for thtl signification 
of the queen's pleasure; but the royal assent was an
nounced by proclamation on August 28, 1872.' 

Consequent upon this change in the constitution, a 
new commission was sent to the govenJOr of Cape Co
lony with fresh instructions, similar to those furnished 
to other colonies possessing local self-government. 

By these instructions, the governor was enjoined, in 
the execution of the powers intrusted to him by hill 
commission, in all cases to consult with his executive 
council, " excepting only in cases which may be of such 
a nature that, in your judgment, our service would 
sustain material prejudice by consulting our council 
thereupon, or when the matters to be decided shall be 
too unimportant to require their advice, or too urgent 
to admit of their advice being given by the time within 
which It may be necessary for you to act in respect of 
any such matters: Provided that, in all such urgent 
cases, you do subsequently, and at the earliest practica
ble period, communicate to the said council the mea
sures which you may 80 have adopted, with the reasons 
thereot: And we do·authorize you, in your discretion, 
and if it shall in any case appear right, to act in the 
exercise of the power committed to you by our said 
commission in opposition to the advice which may in 
any such case be given to you by the members of our 

• Commona Pap""'. 1870, TOI. Lon! BJachford, who (ao Sir Frede
xlix. p. 369; Ibid. 1873, yoL xlix. lie Rogers, .... permanem lin
p. 267. The I'eaIIOIlII which oct&- der.-relaly of olaIe for the ",,10-
&ted the home gOYernment, in ~ Diel! .. hen this queotion ... ,.. lint 
ing upon the Cape eoiouy the adop- moot.ed. See the Nineteenth ten
&ion of the oystem of """"",,"ble kIry, for Auguot, 1879, p. 271. 
goverDJDelli, .... ably oaat.ed bJ 
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said executive council: Provided, nevertheless, that 
in any such case you do fully report to us, by the first 
convenient opportunity, any such proceeding, with the 
grounds and reasons thereof."· 

Tbese provisions in the revised instructions to the !:~:::
governor of the Cape of Good Hope, issued after the IbeCro ..... 

concession of parliamentary institutions to that colony, 
exhibit the reserved power expreS<!ly retained by the 
British government in order to prevent the grant of 
local self-government from tending, under any circum-
stances, to the .degradation of the rights inherent in the 
Crown in the English political system ; and as a con
stitutionaJ barrier against the possible encroachment 
upon those rights by the usurpation of power on the 
part of a local administration. 

Similar provisions to guard against the evils of de~o
cratic ascendancy, under the pretext of "responsible 
government," will be found in the commission and in
structions issued to Sir James Fergusson, upon his 
appointment, in 1873, as governor of New Zealand;' 
in the more recent instructions issued in April, 1877, 
to the governor of South Australia, accompanying the 
permanent letters-patent constituting the office of g0-

vernor in that colony;· and likewise in the instructions 
issued to Sir Bartle Frere, upon his appointment in 
February, 1877, to succeed Sir Henry Barkley as go
vernor of the Cape of Good Hope, in connection with 
the new letters-patent for the permanent establishment 
of that office! 

As the result proved, this constitutional restriction 
upon the undue assumption or power by a colonial 
ministry under responsible government was-so far at 

• COOUDODa Papen, 1873, ftL • South A...vaIia Pul Proc. 
%lix. p. 3JIl. 1877. DO. 109 . 

• N... Z<'aIand Assembly Pa- • Care of Good Hope Assembly 
pen, 1873, A. II. . Papera, 1878, A. S. 
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least as respects the Cape colony - a most necessary 
act. It enabled the governor to uphold and maintain 
the rights of the Crown upon a grave political emer
gency, when those rights were assailed by the first 
ministry which was formed under the new constitution. 
In February, 1878, the governor of the Cape was com
pelled in vindication of his office to assert the lawful 
supremacy of the Crown by the dismissal of his mini ... 
ters, at a time when they were in full possession of the 
confidence of the local parliament, and able to com
mand a majority in the House of AsselJ}.bly. Further 
particulars of this case will be found in another part of 
this volume. It may suffice to add, in this place, that 
Sir Bartle Frere's conduct upon this trying occasion was 
warmly approved by her Majesty's government, and 
that the new administration which he formed, after 
dismissing the Molteno ministry, was sustained (without 
a previous dissolution of parliament) by a decisive 
vote in the local assembly.r 

In addition to his ordinary commission as governor 
of the colony, a further commission was granted to the 
governor of the Cape of Good Hope, appointing him to 
be her Majesty's high commissioner for the territories of 
South Africa adjacent to the said colony. This com
mission is issued for the purpose of enahling the go
vernor to act in the name and on behalf of the queen, 
and to represent her crown and authority in re8pect of 
the native tribes in South Africa; and, further, to em
power hint to hold communication with the authorities 
of the two republics established in South Africa, and 
with the representative of any foreign power. In the 
exercise of this trost, the high commissioner is required 

1 Despatch ... of ""Ionia!...,...,. 1878, C. 2079, p. 124; Ibid. C. 
tory (Sir M. Hich-Beach) to Go- 2144. P. 243. And .... the Nin&
vernor Frere. dated March 21 and teentb Century, fur December, 
July 2.5. 1878; Commons Papers, 1878. p. 1069. 
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to invite and obtain the co-operation of ,the foreign 
powers aforesaid, towards the preservation of peace and 
safety in South Africa, and the general welfare and 
advancement of its tenitories and peoplesf 

By the terms of this commission, the governor is 
required, in his capacity of queen's high commissioner, 
to do whatever may be lawfully and discreetly done 
to prevent the recurrence of any irruption into the 
British possessions of the tribes inhabiting the terri
torie~ aforesaid; and all persons in the said British 
possessions are commanded to aid and assist him to 
this end. In the performance of this duty the go
vernor's functions are clearly defined in his separate 
commission; and they are not subject to the limita
tions imposed upon his authority in civil matters, lying 
entirely within the Cape colony, by responsible govern
ment as established at the Cape. On the occurrence 
of any difference of opinion between the governor and 
his ministers for the time being, as to the conduct of 
a war with the native tribes in South Africa, it is clear 
that 'the local administration, whilst affording to the 
governor the benefit of their advice and co-operation, 
should not hesitate to subordinate their opinions to 
his; it being obvious that the successful and speedy 
repression of any such outbreak "concerns, either 
directly or indirectly, the interests of large numbers 
of her Majesty's subjects in South Africa, living alto
gether beyond the jurisdiction of any single colonial 
administration.'" 

The first ministry under" responsible government" Benefits of 

in the Cape colony, took office ill December, 1872. l:1:~"" 
This change in the colonial administration had the :r::.,:ent 

Cape. 

• See the commission in Cape Hicks-Beach) to Governor Frere, 
A!lSewbly Votes, ~878, Annexo",", March' 21. 1878; Com. Papers, 
A. 8, no. •. 1878, Co 2Oill, P. 125. 

• Colouw Secretary (Sir M. 
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immediate effect of substituting" a single strong go
verning power ... for the dual forces of the executive 
and legislature, which were before, as often as not, 
exerted in opposite directions."b And at the close of 
the session of 1873, the governor was able to declare 
that" in no previous session does it appear that such 
harmonious action has prevailed between the execu
tive and both branches of the legislature, nor has the 
business of legislation ever been carried on so satis
factorily and at the same time so expeditiously.'" 

This administration continued in office until Feb
ruary, 1878, when, as has been already. intimated, its 
career of usefulness was brought to an abrupt close, 
under circumstances which will receive due considera.
tion in a subsequent chapter. 

In closing our brief summary of the circumstances 
attending the introduction of parliamentary govern
ment into the principal colonies of Great Britain, it 
merely remains to add that, in some of the smaller 
and less progressive colonies, an attempt to establish 
local self-government was made, which proved to be a 
failure. 'After a fruitless endeavour to work the system 
successfully, it was abandoned, and a_simpler and more 
effective method of administration resorted to. This 
was notably the case in regard to Jamaica, which for 
nearly two centuries had possessed a representative 
constitution, and had been latterly intrusted with a 
responsible government. 4 In 1866, the local legisla
ture, at tlIe instance of Governor Eyre, unanimously 
agreed to abrogate all tlIe existing machinery of le
gislation, and to accept in lien thereof any form of 
government that might be approved by tlIe Crown. 
Accordingly by an imperial act, passed in tbe same 

• ComtDOD.O Papeno. 1874. voL xliv. p. 145. 
• Voles and ~iDJ!B, Cape ..u.embly. 1873, p. 406. 
• See LonIa Papen, 1864, vol. sill. po 2Oa. 
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year, a new constitution was conferred upon the island, 
which is still in operation. It consists of a legislative 
council composed of an equal number of official and 
of non-official members, together with a' privy council, 
whose advice the governor is free to accept or to 
reject at his discretion.' 

The example of Jamaica, in surrendering her free 
institutions and becoming a crown colony, was subse
quently followed by the Virgin Islands and by Montser
rat, which were afterwards, with other islands adjacent, 
constituted into a single federal colony, termed the 
Leeward Islands, by the Imperial Act 34 and 35 Vict. 
c. 107, passed in 1871. In 1876, the separate govern
ment., of the islands of St. Vincent, Tobago, and Gre
nada, passed acts to repeal their existing constitutions, 
and to vest the government in the queen, leaving it 
to her Majesty to erect such a form of government 
therein as should be deemed most suitable for their 
future welfare. Whereupon a new legislative council 
was established, to assist the governor, and composed 
of not less than three persons, to be appointed by royal 
warrant. The persons already nominated are the co
lonial secretary, the attorney-general, and the trea
surer! 

• Adderley, Colonial Policy, pp. 227-234. 
I Ibid. pp. 262, 2il; Imp. Act 39 and 40 VicL o. 47; H ..... Deb. 

vol. =. p. lW9; C. O. LISt, 1379, p. 186~ 
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CHAPTER IV. 

PRACTICAL OPERATION OF PARLIAMENTARY GOVERNMENT 
IN THE BRITISH COLONIES. 

PART I. 

DlPERIAL DOMINION EXERCISABLE OVER SELF-GOVERNING 

COLONIES. 

a. In the appointment and control of Governor,. 

THE authority of the Crown over the colonies of Great 
Britain is directly administered through the secretary 
of state for the colonies. This officer is primarily and 
personally responsible, both to the sovereign and to 
the imperial parliament, for all official acts of any 
colonial governor," notwithstanding the operation of 
the rule of collective responsibility, which renders the 
whole administration liable for the acts of the several 
members of which the governing body is composed. 
For the ancient maxim still holds good, that" the Con
stitution of this country always selects for responsi
bility the individual minister who does any particular 
act."b 

The supremacy of the Crown over colonies which 
possess representative institutions, and have been fur
ther intrusted with the privileges of local self-govern
ment, by the incorporation into their political system 
of the principle of" responsible government," is ordi
narily exercised only in the appointment and control 

• Todd. Parl. Gon.. l'oL ii. pp. 520, 522-
• Ibid. p.376. 
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of the governor as an imperial officer; and in the 
allowance or disallowance in certain cases of the enact
ments of the local legislature. 

The secretary of state for the colonies has the privi- Appoin~ 

f d· fi h . f h ment of lege 0 recommen mg, or t e sanctIOn 0 t e so- governors. 

vereign, suitable persons to fill the office of governor: 
subject, however, to the approval of the prime minis-
ter, whose opinion, especially in the case of the more 
important governorships, would have much weight. 

Colonial governors are appointed by letters-patent ~~:~i8-
under the great seal. As the preparation alld issue .ion Rnd 

of these formal and authoritative instruments usually ~i~~~c
takes considerable time, it became the practice, prior 
to the year 1875, to issue a minor commission, under 
the royal sign-manual and signet, to a newly appointed 
governor, empowering him, meanwhile, to act under 
the commission and instructions given to his prede-
cessor in office. But doubts having been raised in 
certain cases, whether these minor commissions effec-
tually authorized the holder to perform all the duties 
and functions appertaining to his office, it was in 1875 
deemed expedient by her Majesty's government, under 
the advice of the law officers of the Crown, to issue, 
on behalf of each colony of the empire, letters-patent 
constituting permanently the office of governor there-
in; and providing that all future incumbents of this 
office should be appointed by special commission under 
the royal sign.manual and signet to fulfil the duties 
of the same, under the general authority and directions 
of the letters-patent aforesaid, and of the permanent 
instructions to be issued in connection therewith. 

But, before introducing this change, B circular des
patch, dated Oct. 20, 1875, was addressed to all colo
nial governors, enclosing a copy of the proposed new 
forms, and inviting suggestions to be submitted by the 
governor, after consultation with his responsible minis-
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ters, for such alterations as might appear to them to 
be speciaJly advisable in the case of the particular 
colony. 

~~:n:;~11 Upo.n the receipt of this despatch by the Earl of 
fur "". Dufferm (governor-general of Canada), he referred it 
l:~~::'d"!. of to a committee of the privy council for consideration. 

And on April 6, 1876, his lordship forwarded to the 
Earl of Carnarvon (colonial secretary) a memorandum, 
drawn up by Mr. Edward Blake (minister of justice), 
and by a sub-committee of the privy council, which 
embodied various important suggestions in regard to 
the proper form of a permanent commission and in
structions for the office of governor-general of Canada. 

Approving of the idea of a revised and permanent 
form for these instruments, Mr. Blake nevertheless sub
mitted that the peculiar position of Canada, in relation 
to the mother country, entitled her to special con.i
deration, and that the existing forms, while they might 
be eminently suited to other colonies, were inappli
cable and objectionable in her case. For Canada is 
not merely a colony or province of the empire, she 
is also a qominion, composed of seven provinces fede
raJly united under an imperial charter or act of Parlia
ment, which expressly recites that her constitution is 
to be similar in principle to that of the United .King
dom. In addition to large powers of legislation and 
government over the confederated· provinces, this do
minion has been intrusted with absolute powers of 
legislation and administration over the people and 
territories of the northwest, out of which she has 
already created, and is empowered further to create 
at discretion, new provinces with representative insti
tutions, to be hereafter admitted to share in the privi
leges now assigned to the older provinces. Canada, 
therefore, is undoubtedly entitled to" the fuJlest freedom 
of political government;" and her rights, in this respect, 
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should be recognized and embodied in the authorita
tive documents of the commission and instructions from 
the Crown to the governor-general. 

In conformity with this idea, - the correctness of Chang .. 

which could not be disputed, and which was frankly ~:~re~~d 
admitted .by her MaJesty's government,-Mr. Blake 
suggested numerous alterations from the forms hereto-
fore in use, and submitted reasons in favour of the 
amendments· proposed. 

As a. foundation principle, necessary to be asserted 
and maintained, in any instrument which might be 
issued for the purpose of defining the powers of a go
vernor-general in Canada, Mr. Blake contended that it 
ought to be clearly understood that, "as a rule, the 
governor does and must act through the agency (and 
upon the advice) of ministers; and ministers must be 
responsible for such action," - save" only in the rare 
instances in which, owing to the existence of substan
tial imperial as distinguished from Canadian interests, 
it is considered that full freedom of action is not vested 
in the Canadian people." 

In a despatch dated May 22, 1876, Lord Carnarvon 
thanks the governor-general for the above-mentioned 
memorandum, and promises that the suggestions con
tained therein shall receive due consideration, when 
the charter to incorporate the office of governor-general 
of Canada is being prepared. 

About this period, Lord Carnarvon had expressed a. 
desire to have a. personal conference with the Canadian 
minister of justice, in reference not only to the amended 
forms of the royal instructions and commission to the 
governor-general, but also on c.ertain other public ques
tions of importance, which had arisen out of the rela
tions between Canada and the mother country. 

Accordingly, upon a report of a committee of the 
privy council, approved by his excellency the gover-
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nor-general in council, on May 29, 1876, Mr. Blake wa.. 
deputed to visit England, for this purpose. His report 
of his official action and intercourse with the colonial 
secretary was submitted to the Canadian government, 
and in the following year was laid before Parliament. 
So far as the governor's commi8!lion and inHtructioJls 
were concerned, the expression of Mr. Blake's view" 
on this subject elicited from Lord Carnarvon the obMer
vation that these Buggestions appeared to his 10rdMhip 
to be of much importance, not only with reference to 
the Dominion, but as applicable alMa to the circum
stances of some other colonies. Ere long, Lord Carnar
von hoped to be in a position to inform Lord Dufferin 
that he was prepared to advise an amendment of the 
existing commission and instructions, in general accord
ance with Mr. Blake's representations.-

On Feb. 10, 1877, Lord Carnarvon transmitted to 
Lord Dufferin drafts of lettel'8-patent, constituting the 
office of governor-general of the Dominion of Canada; 
of the royal instructions to accompany the same; amI 
of a commission appointing a governor-general. I1is 
lordship .intimated that these instruments had been 
expressly framed, so as to meet the views of the Cana,
dian ministers; and he invited their opinion upon the 
result. No time was lost, by Lord Dufferin, in reply
ing to this communication. On March 8, his Excellency 
forwarded to the colonial secretary a minute of coun
cil, and a report from the minister of justice (Mr. Blake), 
expressing a general approval of the terms of these 
drafts; but suggesting certain alterations therein, 
which, if carried out, would render them entirely 
acceptable. 

Lord Carnarvon, in his reply to this despatch, dated 
April 9, 1877, expresses his pleasure at the approbation 

• For Mr. Blake'. Beport, and the correspondence CODnecied there
with, ... Canada s-. rapers, 1877, DO. 13. 
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with which the drafts had been received, and his belief 
that there would be no difficulty in arriving at a mutu
ally satisfactory settlement of the few point.'! still in 
debate. To this end, he forwarded amended drafts, 
which were substantially in agreement with the changes 
suggested by Mr. Blake. He had, however, retained in 
a modified form the clause in the commission which in
dicates the independent action to be taken by the 
governor-general, in the exercise of the prerogative of 
pardon, in cases of an imperial nature; because, " when 
interest.'! out.'lide of the Dominion are directly affected, 
there is no authority except the imperial authority 
which is in a position to decide." 

In answer to the foregoing despatch, Lord DuJrerin, 
on June 14, 1877, transmitted to Lord Carnarvon a 
minute of council and memorandum from Mr. Blake, 
representing that the specified changes in the draft 
commission and instructions were for the most part 
quite satisfactory; but yet submitting the expediency 
of transferring the clauSe concerning the administra
tion of the prerogative of pardon from the commission 
of the governor to his instructiona, 80 RS to admit of 
occasional modifications of the nile in exceptional 
cases; also, suggesting the omil!Sion of a word in this 
clause, which involved no material principle. 

On Nov. 8, 1877, Lord Carnarvon writes to Lord Now 

DuJrerin, accepting unreservedly the amendment.'! pro- = 
lJOsed in the preceding communication. Whereupon, c=::
on December 13, Lord Dufferin forwards another 
minute of council, recommending that the new drafts 
should be promulgated previous to the approaching 
session of the Canadian Parliament.. Lord Carnarvon, 
however, in a despatch dated Jan. 10, 1878, replies 
that, in COnformity with established practice, her 
Majesty's government consider that it would be better 
to postpone the issue and promulgation of the revised 
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and permanent letters-patent, commission, and instruc
tions until a new appointment to the office of governor
general of Canada shall be made.d 

Meanwhile, the intentions of her Majesty's govern
ment, as hereinbefore explained, to make permanent 
provision for the discharge of the office of governor, 
in the various dependencies of the Briti8h Crown, were 
being carried out, in other parts of the empire. 

In April, 1877, upon the appointment of Sir W. F. D. 
Jervois to be governor and commander-in-chief of 
South Australia, the imperial government took occa
sion to revise the customary form of the governor's 
commission, and of the royal instnICtions accompany
ing the same. Letters-patent were issued, under the 
great seal of the United Kingdom, and by warrant 
under the queen's sign-manual, constituting the office 
of governor and commander-in-chief in and for this 
colony. This instrument was accompanied by a draft 
of instructions passed under the royal sign-manual 
and signet, to the governor for the time being of 
South Australia, or, in his absence, to the lieutenant
governor, or officer administering the government of 
the said colony. By these official documents, perma
nent provision was made for the execution of the office 
of governor in South Australia, and the commission 
afterwards issued, nominating Sir W. F. D. Jervois to 
fill this post., merely recites the letters-patent, and 
appoints him, during the royal pleasure, to be governor 
in and over the colony, "with all and singular the 
powers and authorities granted to the governor of our 
said colony, in our letters-patent" aforementioned; and 
authorizes him to exercise and perform the same, 
" according to such orders and instructions as our said 
governor for the time being hath already, or may here-

• For this OOITt!BpOIldence, lee Canada Seu. Papen, 1879, DO. 181_ 
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after receive from us." The commission thus con
eludes: "and we do hereby command all and singular 
our officers, ministers, and loving subjects in our said 
colony and its dependencies, and all others whom it 
may concern, to take due notice hereof, and to give 
their ready obedience accordingly."· 

The instructions, accompanying the South Austra
lian letters-patent, and intended to be of general appli
cation to future incumbents of the office of governor 
in that colony, are in the main an embodiment of .the 
instructions heretofore issued for the guidance of 
governors in and over all colonies in the enjoyment 
of local self-government. They express the mind and 
will of the imperial government, in regard to the 
proper duties of a governor and his relation to his 
ministers, as the same have been authoritatively 
declared in similar instruments, issued since the intro
duction of responsible government into our colonial 
system. 

But these instructioris are necessarily more restric
tive in their character than those which were after
wards framed in reference to Canada. Mr. Blake's 
contention, " that there is no dependency of the British 
Crown which is entitled to so full an application of the 
principles of constitutional freedom as the Dominion of 

• For the revised lettel'8-patent, 
instruetions, and new commission, 
.... South Australia Pad. Proo. 
1877, no. 109. Similar I.tte ..... 
patent, constituting the office of 
gol'emor and cotmnander..in-chief 
of the colony of the Capo of Good 
Hope, together with mstruetioDs 
to the said governor, were issued 
under the roval sign-manual and 
signet, on }~eb. 26, 1877; and on 
t!18 following day a royal commis-
810n was issued appointing Sir H. 
BIU'U. F.... to be the governor of 
the aaid colony. (Cape of. Good 

Hope Assembly Votes, 1878, An
nexurea A. 8.) Similar I.tten-pa
tent, making pennanent proviSion 
for the office of ~vernor a.nd com
mander-in-chief 1D and over the C()oo 

lonyof New Zealand and its dopen
dPDCies, were issued on Feb. 21, 
1879, aud the fonowing day a com
missioD passed under the royal sign
manual and signet appointing Sir 
Hercules Robinson governor of the 
colony, in succession to the Marquis 
of Normanby. (New Zealand Pari. 
Papers, 1879.) 
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Canada," was admitted to be correct by her Majesty's 
government; and the official instruments made use of, 
in the appointment, on the 7th October, IS7S, of the 
Marquis of Lome to be governor-general of Canada, 
clearly indicate, in their substantial omissions, as well 
as in their positive directions, the larger measure of 
self-government thenceforth conceded to the new do
minion. This increase of power, to be exercised by 
the government and parliament of Canada, was not 
merely relatively greater than that now enjoyed by 
other colonies of the empire, but absolutely more than 
1.00 been previously intrusted to Canada itself; during 
the administration of any fonner governor-general. 

This will be obvious, upon a perusal of the corre
spondence between Lord Dufferin and the secretary of 
state, from April 6, ISi6, to Jan. 10, IS7S, above 
referred to, together with the report submitted by Mr. 
Blake to the governor-general in council, on the same 
subject, on Sept. 5, IS76. f 

A brief mention of the chief points of difference 
between the commission and instructions issued to the 
Marquis of Lome, and those furnished to his predeces
sors in the office of governor-general, will suffice to 
establish this proposition. 

In his suggestions for the revision and improvement 
of these authoritative documents, Mr. Blake had dwelt 
at considerable length npon the nece88ity of modifying 
the royal instructions in regard to the exercise of the 
prerogative of mercy. This subject, however, will 
specially call for consideration in a subsequent part 
of this treatise; suffice it here to say that Mr. Blake's 
arguments for a change of constitutional practice, in 
this particular, substantially prevailed, and are em
bodied in the new instructions. 

f Caoada Seao. Papers, 1877, ..... 13 ; lIML 1879, DO. 18L 
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Other portions of the governor's commission and ~!~':.'::;'he 
instructions, heretofore invariably inserted in docu- revised 

menta of this description were omitted from the revised ~i:.'ula
draft; agreed upon for nse in Canada, on the ground 
that they were obsolete or superfluous and unnecessary. 
Of this character we may refer to the directions con-
cerning the meetings of the executive, or privy coun-
cil, and the transaction of business by that body; the 
clause which authorized the governor, in certain con~ 
tingencies, to act in -opposition to the advice of his 
ministerS; the clause which prescribes the classes of bills 
to be reserved by the governor-general for imperial 
consideration; and certain clauses dealing with matters 
which now come within the purview of the provincial 
gpvernmenta, and are dealt with by local legislation, 
over which the governor-general and his advisers 
practically exercise no control. 

All such questions, it was wisely contended by Mr. 
Blake, should be left; to be determined by the applica
tion to them, as they might arise, of the constitutional 
principles involved in the establishment in Canada of 
parliamentary government. The authority of the 
Crown in every colony is suitably, and undeniably 
vested in the governor. He possesses" the full con
stitutional powers which her Majesty, if she were rul
ing personally instead of through his agency, could 
exercise." "The governor-general has an undoubted 
right to refuse compliance with the advice of his minis
ters; whereupon the latter must either adopt and 
become responsible for his views, or leave their places 
to be filled by others prepared to take that course." 

Even in respect to questions which may involve 
imperial as distinct from Canadian interests, it appeared 
to Mr. Blake unadvisable, if not impossible, to formulate 
any rule of limitation for the conduct of the governor
general "The truth is," he observes," that imperial 
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interests are, under our present system of government, 
to be secured in matters of Canadian executive policy, 
not by any such clause in a governor's instructions 
(which would be practically inoperative, and if it can 
be supposed to be operative would be mischievous), but 
by mutual good feeling, and by proper consideration 
for imperial interests on the part of her Majesty'll 
Canadian advisers; the Crown nece8Sllrily retaining 
all its constitutional rights and powers, which would be 
exercisable in any emergency in which the indicated 
securities might be found to fail." He therefore sug
gested the omission of all clauses, in tbe royal instruc
tions to governors of Canada, which were of this nature. 
1:be sections of the British North America Act, defining' 
and regulating the exercise of the powers which apper
tain to the office of governor-general in a system of 
government expressly declared by that statute to be 
"similar in principle to that of the United Kingdom," 
were in Mr. Blake's judgment amply sufficient to 
determine the constitutional status and anthority of 
that officer; subject, of course, U to any further instruc
tions, special or general, which the Crown may law
fully give, should circulllBtances render that course 
desirable." C 

1:bese propositions, advanced by Mr. Blake, were for 
the most part accepted and approved by her Majesty's 
government, and led, as we have seen, to the introduc
tion of material alterations in the form and substance 
of the commission and instructions to colonial governors, 
particularly in reference to the dominion of Canada. 

But while the revised and amended formularie~, 
since promulgated for the regulation of the office of 
governor in Canada, in South Australia, and in other 
colonies, have been framed more in accordance with 

• Cauada s-. Papen.1877. DO. );l, p. 8. 
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the actual political rel~ti?n .of these several colonies to ::;;:~i!. 
the mother country, It IS Important to observe that ri~. main· 

they do not abate or relinquish one iota of the right,. ::~~;?tre
ful supremacy of the Crown, as the same may be consti- tbel-rown. 
tutionally exercised in any part of the queen's domi-
nions, upon the advice of responsible ministers.' 

Any further comment that may be necessary, in re
gard to the changes effected by the new drafts of these 
authoritative instruments, may be suitably reserved for 
consideration in connection with the special points in 
question, to be hereafter examined. 

We will now briefly indicate the contents of the 
letters-patent constituting the office of the governor
general of Canada, of the royal instructions accompQ.ny
ing the same, and of the co~mission appointing the 
Marquis of Lome to fill this office; as the same were 
transmitted to the Senate and Commons of Canada, on 
Feb. 19, 1879.1 

By his letters-patent, the governor-general of the Power of 
d ·· fC d 1.'- h' .. h'dgoverno,," ommlOn 0 ana a, wr t e time bemg, IS aut orlZ~ ~en.ral of 
and commanded by the queen, "to do and execute, in anada. 

due manner, all things that shall belong to his said 
command, and to the trnst we have reposed in him, 
according to the several powers I!-Ild authorities granted 
or appointed him by virtue of 'The British North 
America Act, 1867,' and of these present letters-patent, 
and of such commission as may be issued to him under 
our sign-manual and signet, and according to such 
instructions as may, from time to time, be given to him, 
under our sign-manual and signet, or by our order in 
our privy council, or by us through one of our princi-
pal secretaries of state; and to such laws as are or shall 
hereafter be in force in our said dominion." 

• Sir M. Hicks-Beach (colonial secretary) in Hans. Deb. vol • ..wiv. 
p.1312. 

I Canada Sess. Papers, 1879, no. 14. 
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He is also authorized and empowered to keep and 
use the great seal of Canada, "for sealing all things 
whatsoever that shall pass the said great seal." 

And to constitute and appoint, in the name and 
behalf of the sovereign, "all such judges, commission
ers, justices of the peace, and other necessary officers 
and ministers of our said dominion, as may be lawfully 
constituted or appointed by us." 

And "upon sufficient cause to him appearing," to 
remove or suspend from office any person holding any 
office under the Crown in Canada, so far as the same 
may lawfully be done. 

And "to exercise all powers lawfully belonging to 
us in respect of the summoning, proroguing, or dil!801v
ing the parliament" of Canada. 

And under the authority of tbe British North Ame
rica Act, aforesaid, to appoint any person or persons, 
jointly or severally, to be his deputy or deputies within 
any part of Canada, to exercise such of the powers or 
fupctions of the governor-general, WI he may please to 
assign to' him or them. 

And "in the event of the death, incapacity, removal 
or· absence" out of Canada of the governor-general, 
all his powers shall be vested in a lieutenant-governor, 
or administrator, to be appointed by the queen, under 
her sign-mannal and signet, or if Done such have been 
appointed, " then in the senior officer for the time being 
in command of our regular troops" in Canada; after 
such person shall have duly taken the oaths prescribed 
to be taken by the governor-general. 

"All our officers and ministers, civil and military, 
and all other the inhabitants of our said dominion," are 
required" to be obedient, aiding and assisting unto our 
said governor-general," or the administrator, &c., in his 
absence. 

By the last clauses of the letters-patent, full power is 
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reserved to revoke, alter, or amend the same, at any 
time; and provision made to ensure tha~ they shall 
have due publicity in Canada. 

The royal instructions for the execution of the office ~ener.1 
of governor-general of Canada begin by reciting the :l'~!~U;;; 
letters-patent, aforesaid, and enjoin the governor-ge- ~~~:~~f~f 
neral for the time being, to cause his commission to be C.o.d •. 

read and published in the presence of the chief-justice 
or other judge of the supreme court, and of the mem-
bers of the dominion privy council, and require him to 
be duly sworn upon entering upon the duties of his 
office. 

They also require him to administer, or cause to be 
administered, the necessary oaths to all persons who 
shall hold any office or place of trust in the dominion. 

To communicate these and any other instructions he 
may receive to the dominion privy council 

To transmit to the ~perial government copies of all 
laws assented to by him in the queen's name, or re
served for the signification of the royal pleasure; with 
suitable explanatory observations and copies of the joul'
nals and proceedings of the parliament of the dominion. 

The only other clauses contained in these instruc
tions concern the exercise by the governor-general, of 
the prerogative of pardon, - which (it has been already 
remarked) will receive due consideration in an appro
priate part of this treatise, - and forbid his quitting the 
dominion, "without having first obtained leave from 
us for so doing, under our sign-manual and signet, or 
through one of our principal secretaries of state." 

The royal commission appointing the Marquis of ~ommi .. 
Lorne to be governor-general of the dominion of Car- ~::.~ 
nada, is dated Oct. 7, 1878. It simply recites the let- gov::t'" 
ters-patent aforesaid, and confers upon Lord Lome this sen 
office, with the powers and authorities belonging to it., 
according to such orders and instructions as have 
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already been, or may hereafter be, communicated to 
him from the sovereign; and commands" all and sin
gular our officers, ministers, and loving subjects in our 
said dominion, and all others whom it may concern, to 
take due notice hereof, and to give their ready obedi
ence accordingly." 

~=!.:. Every colonial governor, after his appointment to 
to ,,"ve.· office, is subject to the control of the Crown, as an im· 
no... perial officer. In addition to the permanent and ge-

Their 
term of 
eemce. 

neral instructions which he receives in connection with 
his commission, he may, from time to time, be charged 
with any further instructions, special or general, which 
the CroWD may lawfully communicate to him, under 
particular circumstances. The medium of communica
tion between the sovereign and her representative, in 
any British colony, is the secretary of state. 

Colonial governors invariably hold office during the 
pleasure of the Crown; but their period of service in a 
colony is usually limited to six years, from the assump
tion of their duties therein; J although, at the discretion 
of the Crown, a governor may be re-appointed for a 
further term. 

The rule which limits the term of service of a go
vernor to six years was established principally for the 
purpose of ensuring in governors the utmost impar
tiality of conduct, by disconnecting them from fixed re
lations with the colony over which they are appointed 
to preside. It was first made applicable to all BritiHh 
colonies by a circular despatch from Mr. Secretary 
Huskisson, issued in May, 1828, as follows: "It shall for 
the future be understood that, at the expiration of six 
years, a governor of a colony shall, as a matter of course, 
retire from his government, unless there should be 
some special reasons for retaining him there; and that 

J CoL Reg. 1879, __ 7. 
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the way should thus be opened for the employment of 
others, who may have claims to the notice of his Majes
ty's government." k 

During the temporary absence of a governor from r:~:\:!on 
his colony, it was formerly the general practice for the Bence of. 

Crown, by a dormant commission under the sign- governor. 

manual, to empower the chief-justice or senior judge 
therein to act as administrator of the government. 
But difficulties having sometimes arisen in carrying 
out an arrangement of this kind, it is not now invariably 
resorted to, at least, in the first instance. Instead of 
this provision to supply the place of an absent gover-
nor, it is now customary either to appoint a lieute
nant-governor, or administrator of the government, 
under the royal sign-manual; or else that the senior 
officer for the time being of her Majesty's regular 
troops in the colony shall be empowered to act in this 
capacity. But where Ij.O such provision has been made, 

• it is usual and appropriate for the chief-justice or senior 
judge to be authorized to act as administrator of the 
government, in the event of the death, incapacity, 
removal or departure from the government of the go
vernor and (if there be such an officer) of the lieute
nant'governor of the colony! 

In matters of imperial concern, or which may affect Commu

the well-being of the colony as a part of the empire, :!:":';'" 
it is the duty of the secretary of state, as the constitu- ':''::.0im. 
tional mouthpiece of the sovereign, to correspond with perial go

colonial governors, - communicating the opinions of Yemment. 

her Majesty's government, and making whatever re-

•. Cnmmons Papers. 1836, vol. 
,",XXiL p. 633. Todd, wI. ii. p. 
524. 

, Col. Reg. 1879, ..... 6 and 1: 
the Marquis of Lorn.'s Iett.ors-pa.
tt-nt, as governo .... general of Cana
da, in l~j8. See also the 00 ....... 

spondence in New South WRI .. 
Vot.os and Proc. 1874, pp. 95-108. 
Ibid. 1875-76, wt ii. p. 19. South 
Aust,'8Iia Pari. Proc. 1875, wi. iii. 
no. 35. Ibid. 1877, p. I, and appL 
nos. 48 and 109. 
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commendations or suggestions he may deem to be 
expedient, either for the instruction of the governor, 
for the information of his ministers, or for the welfare 
of the colonial subjects of the Crown. Opportunities 
for such advice or interposition will naturally become 
less frequent and imperative, in proportion as the insti
tutions of government in any colony become settled 
and in harmonious operation. In matters of local con
~ern, within the legitimate jurisdiction of a self-govern
ing community, the opinion of the imperial government 

. is seldom obtruded, and never insisted upon. And in 
well-established colonies, in possession of the full mea,. 
sure of local responsibility, despatehes from her Majes
ty's colonial secretary, in reply to communications from 
the governor, narrating the progress of events under 
his administration, are 11Sually confined to a brief Il()o 

knowledgment of the receipt of such intelligence, and 
to the expression in general terms of the opinion enter
tained by her Majesty's government of the governor's' 
proceedings. 

It is likewise mcumbent upon the secretary of state 
to be the medium of conveying to all governors of colo
nies and other dependencies of the Crown specific in
structions for their guidance in the fulfilment of their 
respective charges. These instructions are issued by 
the sovereign, under the royal sign-manual They are, 
as has been already observed, primarily of a general 
nature, and are addreased to the governor, upon his 
first aasumption of office." Subsequent instructions are 
transmitted to the governor, from time to time. as may 

• See the ,.",.al iDstmetiona 10 Duft'erin ... governor-general of tho 
the Duke of Rlcbmond, upon bio Dominion of Canada.. dated lla.2"2, 
appointment. in 1818.10 be gover- 1~72. (Canada Com. Journals, 
nor-in-chief in and over Upper and ].873, p. 83.) Royal IU8troeiiODI 
Lower Canada. (CommonI Pape.... 10 the governor of South Amrali.., 
1&37-38 •• 01. xxxiL p. 794.) dated ApriI2~. 1877. (South Au. 
Royal .lDstructioD8 10 the Earl of atr&Iia 1'..-1. Pmc. ].877, DO. 100.) 
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be necessary; or are embodied in "circular despatches," 
which are addressed to governors generally, although 
sent to each one individually." -

Ample directions in regard to the order and method 
of correspondence between the governor of a colony 
and the colonial office will be found in chapter VII. of 
the" Rules and Regulations for her Majesty's Colonial 
Service," issued in 1879. 

By the royal instructions, governors are forbidden to Official d .. 

give to any person copies of despatches they may re-· spatohes. 
ceive from the secretary of state, - or to allow copies 
to be taken of them, - unless under a general or spe-
cial authority from that officer. But where responsible 
government is established, the governor is considered to 
be at liberty. to communicate to his advisers all de
spatches not marked" Confidential." And by a circu-
lar, dated July 10, 1871, despatches are reclassified, as 
follows: (1.) NumhereiJ. despatches, which a governor 
may publish, unless directed not to do so. (2.) Secret, 
which he may, if he thinks fit, communicate, under the 
obligation of secrecy, to his ministers; and may even 
make public, if he thinks it necessary. (3.) Oonfidential, 
which are addressed to a governor personally, and 
which he is forbidden to make known, without express 
authority from the secretary of state .. 

I.n laying despatches and other p~pers before the :;:s:n .. 
legislature, the governor of a colony IS bound by con- 'PatcheR 

stitutional practice. In general, the governor in colo- :::'!ti'a-al 
nies with responsible ministries takes no personal action, menS. 

in this matter, in the case of "numbered" despatches 

• For n:ample see the "oireular 
despatch." of June 28, 1843. in,. 
gam to the impooition of differen
ti&l duti .. by colonial legislaturee: 
and that on martial law, which was 
laid before Parliament in 1667; and 
that on tho O1en:iso of the preroga-

tive of mercy, p.-ntod to Parlia
ment in 1877. See also the circn .... 
lar despatch of Mareb 8, 1870, on 
the transmission of despatches, in 
Col. Rog. 1879, sec. 117. 

• Col. Reg. 1879, .... Iss. 
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and ordinary papers, and is rarely even consulted. The. 
ministers lay before the legislature any such documenb!, 
on their own discretion and responsibility! But it is a 
general and reasonable rule of the public service that 
despatches and other documenb! forwarded to the im
perial government should not be published until they 
shall have been received and acknowledged by the 
secretary of state; and that no confidential memoran
dums passing between ministers and the governor 
should be laid before the colonial parliament, except 
on the advice of the ministers concerned.-

When advised to do so by his ministers, the governor 
should lay "any numbered and not confidential de
spatch" addressed by him to or received by him from 
the secretary of state before the local Parliament; un
less there be some strong reason to the contrary,
such as a pending reference to the secretary of state! 

But the governor must first be advised by his mi
nisters before taking such a step; and they must be 
prepared to defend his action if it be impugned • 

.Ministers cannot relieve themselves from the re!!pon
sibility of advising as executive councillors; nor is a. 
governor free to act without or against ministerial advice, 
in cases not involving the righb! or prerogatives of the 
Crown or imperial interesb!: though such respomi
bility on the part of ministers does not oblige them 
to defend particular views or statemenb! contained in 
a. governor's despatches or confidential memorandum!!.' 

• New Zealand Ho .... of Rep. 
JournaJs, 1871. appL yol. i. 1" u. 
N .... Zealand ParL Deb. voL Tlii. p. 
140. 

• Governor Bowen '. answer to 
aD address of Leg. Council of Vie
Ioria, dated Jan. 24, 1i!76: C0m
mons Papen, 1878. C. 217;1. pp. 8, 
M,6-1. And .... Todd, Pari Gon
vol. i. pp. 279. /1(1'1; and Lord EI
Jenborough' ....... ,ibid ... oL ii. p.303. 

• Colonial oecmary (Umi Car
narvon's) despatch, Jan. 2tf. l~d; 
Ta.~mania Leg. Council Jolll'1laJa, 
1878. aPl"" DO. 36, p. 11. 

• Governor Wekl. )1.....,. fur hie 
mini~, of Oct. 29, l1fi7. Tas-
mania Leg. Council Jouma~, 1877, 
s... 4, apps. DO. 3.'>, p. 6; ap
pro1"ed by Lord Carnarvon. in de
"""",h a£ Jan. 26, 167d. Thns, OIl 
Feb. 10, 16711, UJe goYeI'DOr of Tao-
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It rests with the secretary of sUtte in every instance, Conflden· 

to decid~ whether" confidential 'f despatches may or !~~:-es. 
. may not be made public.' 

Sir E. Bulwer-Lytton, when colonial secretary, in 
notifying Sir George Bowen of his appointment as the 
first governor of Queensland, gave the following sum
mary of the foregoing rules: "The communications 
from a government should be fourfold: (1.) Public de
spatches. (2.) C01¢dentUzl-intended for publication, if 
at all required. (3.) Confidential-not to be published 
unless ahsollltely nece8sarg for defence of measure8 bl/ !lour-
8elf and the home department. (4.) Letter8 atrictl!l private; 
and these, if frank to a minister or to an under-secre
tary like Mr. Merivale, should be guarded to friends; 
and touch as little as possible upon names and parties 
in the colony. A government may rely on the discre
tion of a. department, never on tha.t of priva.te corre
spondents." U 

On May 16, 1867, a motion was made in the Legislative 

mania. having requested that cer
tain numbered despatches received 
by him from the secretary of state 
might be immediately laid before 
the colonial parliament, WaA in
formed by his ministers u that they 
are unaLle to digcover any grounds 
of public policy requiring the pub
lication of these der:;.patches, and 
after due consideration are unani
mously of opinion that iii is unde
sirable to acced. to his Excellency'. 
request." (TRSmania Leg. Council 
I'apers, 18'8-'9, 110. 114.) Upon 
this occasion, the views'of his Ex
cellency the governor. upon the 
parti("ular «J.uestiou t were in accord. 
\\'ith his lIunisters; though, for the 
sake of avoiding further unnecessary 
discuiSion of a rontroverted case. he 
objected to lay the despatch .. before 
parliament. Subsequently,oowe\-er. 
the Legisla.th·e Council having 8p8-: 
eially applied for the production of 
all the papers in the case, ministers 

advised their publication. In oon
enning with this request, U the g0-
vernor points out to ministers, as 
h. did to their predeceseors, that, 
whatever may be his personal views, 
he (in matters not involving impe
rial interests, or the prerogatives of 
the Crown, directly or indirectly) 
considers his responsible advisers to 
be answerable to ~rliament for ad
vising the production of despatches, 
and for the policy of ouch produ<>
tiOD. but does not consider that 
8uch responsibility renders it in
cumbent on them to defend any 
view or statement therein expressed 
bv the governor." (Ibid. Leg. Coun
ef! Papers, 18'8, no, 117.) 

• Col. Reg. 1878, no. 184. 
• Lord Lvtton's Speeches, &te., 

vol. i. p. exx1li. ~ farther, iu re-
gand to private oorrespolldence be
tween pnblic functionaries, Todd, 
ParI, Go,t. vol. iJ. p. 506. 
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Assembly of Queensland for an address to the governor ask
ing for a copy of his despatch to the secretary of state for the 
colonies, transmitting a petition from certain residen 18' in the 
colouy requesting the governor's recall, - in con.cquence of 
his interposition to prevent certain proceedings on the part 
of his ministers which were at variance with the royal in
structions, and which interposition led to the resignation of 
ministel'll, - and also for a copy of the reply to this despatch. 
Whereupon the premier pointed out that. by the royal instruc
tions, all governors are prohibited from giving copies of their 
despatche., unless with the sanction of the secretary of state. 
The despatches in question were" confidential," and had not 
even been perused by the premier. Nevertheless, he as.~umed 
the responsibility of advi8ing the governor that, in his opi
nion, it was unnecessary to produce them. The motion was 
accordingly negatived on a division.' 

On Aug. 19, 1873, Governor Fergusson of New Zealand, 
transmitted a message to the Legislative Council of the ca
lony, declining to lay before that body .. all correspondence" 
which had passed between himReIf and the .ccretary of state, 
on a particular question, as such a proceeding would estaLli.h 
a practice hitherto unprecedented ... 

On Nov. 25, 1874, a motion was made in the Legislative 
Assembly 'Of New Sonth Wales, condemnatory of the conduct 
of ministers in laying before the house Governor Robinson's 
minute, to themselves, upon the exercise of the prerogative of 
mercy in a certain case, and also rellecting upon the tenor 
of the minute itself, - which, it was alleged, contained an 
implied censure upon the Legislative A_mhly. This motion 
was negatived by the casting-vote of the speaker.' Shortly 
after parliament was dissolved. The new parliament was 
convened in January, 1875. In the debate upon the addreS8 
in answer to the speech from the throne, an amendment, silnilar 
to the motion above mentioned, was carried against minb;ters. 
Whereupon they resigned. In reply to the address, the go
vernor (in the interval between the resignation of hi. min;"" 
ters and the appointment of their successors), trdnsmitted 

, Queensland, ParL Deb. 1867. • New Sooth Wal .... Leg. AJJoo 
P. ~MNew Ze.lland Leg. CoUDci1 ~bl,. V_ IIDd Proe. 187*, p. 
.Jooma1s, 1873, _. DO' 4. 
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a message to the assembly, dated February 2, wherein he 
defended his conduct in this matter, and asserted the consti
tutional rights of his office, whilst expressing due respect and 
consideration for the opinions of the Legislative Assembly, 
and a readiness to accept their decision, so far as it affected 
his late ministera. Unable to succeed in the endeavour to 
form a ne~ administration of different materia.!, the governor 
was obliged to send for Mr. Robertson, who, as leader of the 
opposition in the Assembly had induced the house to agree 
to the aforesaid amendment to the address. But in his 
memorandum to Mr. Robertson, the governor,-while admit
ting the right of the house to condemn the ex-ministry for 
their own act, in laying his Excellency's minute upon the' 
table, - protested against the rest of the amendment, as being 
.. not only a personal impntation npon himself, but an inva
sion of the constitutional rights of his office." Mr. Robert
son accepted the position offered to him, and became premier 
of a new ministry. The governor duly reported his own 
proceedings to the secretary of state (Earl Carnarvon), who, 
in a despatch dated April 26, 1875, expressed his approval 
of his Excellency's conduot; including tbe terms of tbe mes
sage of the 2d February, when he was without constitu
tional advisers. The colonial secretary had previously, in a 
despatch dated March 20, 1875, freely accepted the gover
nor's explanations in regard to his minute, above mentioned, 
and his assurance that he had not intentionally reflected 
therein upon the Legislative Assembly.' 

During the continuance of the" dead-lock" between the COnfid ..... 

legislative chambers in the colony of Victoria. in 1877-78. ::t:~ea 
arising out of differences in regard to the powers of the two o~ Victo

houses in the appropriation of publio money, the govenlOr ::':::!ead
(Sir G. Bowen). on Jan. 81, 1878, telegraphed the secretary 
of state (Earl Carnarvon) as follows: .. It would do much 
good if I might, in compliance with advice of ministers and 
address n'Om Legislative Assembly, present to parliament the 
confidential despatches written in 1867 and 1868 by Lord 
Canterbury. or extracts from them. which bear upon the 
present crisis. Please telegraph your answer." In reply. 
dated February 9, the colonial secretary expressed his wish 

• COmmous Papers, 1875 .... 1. liii. pp. 6~6. , 
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to delay deciding on this application until he had received 
further information on the subject. On February 22, he sent 
a message to the governor, .. telegraph your reasons for de
siring to publish ••. despatches which, being confidential, 
I am disposed to think had better be withheld." Accord
ingly, on March 1, Governor Bowen reJllied, .. Lord Canter
bury's despatches during the last dead-lock, specially tho!l6 
referred to in my confidential despatch of September 28, 
define the position and mutual relations of the Council and 
Assembly, and their presentation to parliament here would 
now do good." Whereupon, on March 6, the colonial secre
tary (Sir M. Hicks-Beach) answered: .. I will not refuse Con
sent to publication, under advice of ministers, of any public 
despatches on Darling case, and of confidential reports men
tioned in your despatch of September 28, - except despatch 
of April 26, 1868, and paragraph referring to it in d""pateh 
of May 23, 1868, which I think better withheld. But minis
ters must be responsible if any matter 80 published gives 
offence or causes difficulties."· 

On the same day, March 6, 1878, the Legislative Assembly 
of Victoria addressed the governor. praying him to present 
to parliament any hitherto nnpubli.hed despatches of Lord 
Canterbury, written during the parliamentary dead-lock of 
186~8.· On March 19,. Governor Bowen informed the 
Assembly by message, .. that having asked and received per
mi ... ion accordingly from the secretary of state, he now trans
mits herewith copies of the de.patches referred to ... • 

In January, 1878, the Legislative Conncil of Victoria passed 
an address to the governor"(Sir G. Bowen) asking for a copy 

Confid.... of a minu;terial memorandum, IIpon the position of affairs ::.:..= arising out of the parliamentary crisis in the colony, which 
liOlls be- had been communicated by the premier to tbe governor, and 
:::..... transmitted by him to the secretary of state for the colonie •• 
and the The governor declined to present this memorandum, on the 
go • ..-•. ground that .. it is a general and reasonable rule of tbe pul,lie 

service that documellts forwarded to the imperial govenlmeut 
should not be published until they shall have been recei ved 

• Commons Papen, 1878, C. 301, appL B. DO. 15. For alum-
11182.1'1" 32. 3t, 41, 42. mary of Ibe _tenia of ti, .... de-
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and acknowledged by the secretary of state." On March 6, 
the governor (having been notified by telegram that the 
secretary of state had received and coru;idered this paper) 
caused a copy of it to be laid before both houses. Where
upon tbe Legislative Council addressed the governor on tbe 
points urged in tbe memorandum, and found fault witb tbe 
course taken by his Excellency in respect to tbe same. Tbis 
address was referred to tbe ministry for their consideration 
and ad vice. They characterized the reflection tberein upon 
the governor as .. unfounded and gratuitous." They regarded 
the memorandum as a confidential communication sent by 
ministers to the governor, wbich, witbout tbeir consent, ought 
not to be communicated to eitber bouse of parliament. They 
had advised the witbbolding of that document in the first 
instance from the council; being of opinion" that it would 
be impossiLle to carryon the executive government if either 
house of parliament had the right to insist on tbe immediate 
production of any documents of a confidential character 
placed by them in tbe hands of tbe governor." The council, 
in asking for a coPi of the memorandum, were" actuated, 
doobtlesa, by a desire to 'produce disunion between tbe go
vernor and the ministry," .. Had their application been 
granted, ministers would have considered that a breach of 
confidence had been committed," that their advice had been 
disreg', .. ded, and they would have at once resigned." 

Governors of colonies, holding office during the plea- !":r;::=: •• 
sure of the Crown, are removable at any time before of goyer. 

the expiration of their ordinary term of office, if it DOra. 

should appear advisable to the imperial government to 
recnll theUL Sometimes colonial governors are trans-
ferred to other colonies, on personal considerations of 
fitness, or ability to cope with circumstances of peculiar 
difficulty. 

On Marcb 19, 1879, the secretary of state for the colo-
nies addressed a despatch to Sir Bartle Frere, governor of IIi. Bortle 
the Cape of Good Hope, reproving him for entering npon Fre .... 

a war with tbe Zulus, without the previous sanction and 
autbority of her Majesty's government. But while it was 

• Common. ~pe .... 1878, C. 2173, pp. 8, 54, 58, 63. 
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thought necessary to animadvert with some severity upon the 
conduct of Sir Bartle Frere in this instance, the government 
mindful of his eminent pnhlic services, were unwilling to 
supersede him; being convioced that his continued retenlion 
in office was, upon the whole, most desirable, notwithstanding 
his presumed error of judgment on this occasion. The policy 
of the government, in still retaining the government of South 
Africa in the hands of Sir Bartle }'rere, after their condem
nation of his proceedings in the despatch of MaJ'ch 19, ] 819, 
gave rise to a motion of censure in the House of Lords, on 
March 25, which was directed alike against Sir Bartle Frere 
and her Majesty's government. After a long debate, how
ever, the motion was negatived by a large majority. 

In further illustration of the control which is exer
cised by her Majesty's secretary of state over colonial 
governors as imperial officers, the following precedents 
are given;-

In 1848, Sir William Denison, governor of Van Diemen's 
Land (now known as Tasmania), addressed a formal com
plaint to the secretary of state against Sir John Pedder, chief
justice of the superior court in that colony, for alleged 
neglect ~f duty, in not having examined and certified the 
validity of certain acts passed by the governor in council, 
thereby giviog occasion to much confu_ion and litigation. 
The governor had previously caused the chief-jlllttice to be 
tried on this charge. before himself and the Executive Coun
cil. under the imperial act of the 22 Geo. III. c. 75. But, at 
this trial, the judge had been acquitted. Whereupon, a num
ber of residents in the colony petitioned the queen. complaining 
of the conduct of the governor. in invading the independence 
of the bench, and for other arbitrary proceedings, and soli
citing redress. This petition Willi forwarded to the colonial 
secretary through the governor, pursuant to the royal instruc
tions in such cases." In reply, the secretary of state direc«,d 
the governor to inform the memorialists that their petition 
had been laid before the queen, but that her Majesty WlUI not 
pleased to make any order thereon.' And, upon a motion in 
the House of Commons to ceDsnre the governor for his con-

• CoL Beg. 1879, Il00. 217-223. 
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duct in this case, the secretary of state defended him." Never
theless, in a confidential despatch, he reprimanded Sir W. 
Denison, for having" acted rashly and unadvisedly," in this 
matter, - a reproof which the governor understood .. as a 
sort of hint to him not for the future to meddle with judges, 
except in ~ase of absolute necessity." r 

During the progress of the Maori war in New Zealand, in Sir George 
1865 and 1866, certain allegations of inhumanity in dealing Grey. 
with the Maoris were reported to the secretary of state for 
war, by a gentleman in England, upon the authority of a pri-
vate letter received by him from a colonel commanding one 
of the regiments on active service in New Zealand. These 
charges tended to implicate not only the military authorities, 
but also the governor of the colony (Sir George Grey) and 
his executive council. in suggesting or approving the alleged 
acts of inhumanity. Upon being made acquainted with the 
circumstances, the secretary of state for the colonies wrote 
confidentially to the governor for explanations. In reply, Sir 
George Grey addressed an indignant disclaimer of the truth 
of the charges, and enclosed a minute he had laid before his 
executive council on the, subject, wherein he denounced the 
statement made to the secretary for war as a .. base and 
wicked calumny." The minute concludes by stating that he 
should transmit a copy of it to the colonial secretary, and 
demand as, his right that copies of the letters in which the 
charge was preferred sbould be communicated to him, with the 
nllme of the accuser, .. and that a full inquiry be instituted into 
the whole matter; and he declines to receive the communica-
tion as a confidential one." Upon the receipt of this despstch 
and minute, the secretary of state for the colonies wrote to Sir 
G. Grey that he could" be hardly unaware that this is not the 
tone or manner in which the officer representing the queen 
ought to communicate with the minister from whom he re-
ceives her Majesty's commands;" and that he hoped, upon 
reflection, the governor would see the propriety of recalling 
the objectionable minutes and despatch he had written on 
this paillful question. 'Vhereupoll, the governor, without re-
ceding n'Om the position he had taken in regard to these 

• Hans. Deb. vol. civ. p 878. 
t Commons Papers. 18'7-48, vol. xIili. pp. 62~o. Denison's Vi"", 
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unfounded charges against himself and hill ministel'l<, ex
pressed .. the fullest and most unreserved apology" for the 
passages in his despatch which were considered to have heen 
couched in improper language. This retractation was received 
with satisfaction by the colonial secretary. I 

Meanwhile, the writer of the letter upon which the com
plaint against the New Zealand government was based had 
ascertained that bis censures were unfounded; and he wrotc to 
the war office, desiring to withdl""w his hasty and ilI·considered 
charges. But Governor Grey was of opinion that stricter 
regulations were necessary, in order to prevent vexatious and 
unjustifiable complaints from being received and entertained 
by the imperial authorities, without the knowledge of the 
governor, and without his being afforded previous opportu
nity of refuting them. He therefore accompanied his apo
logy by a separate despatch of the same date (Feb.!, 186i), 
wherein he called the attention of the colonial secretary to the 
evasion of the spirit of the rule of her Majesty's colonial ser
vice. which p"ohihits complaints against a gov~mor to ),e 
made otherwise than through the governor himself. He also 
pointed out the irregularity of permitting military officers on 
acti ve service in a colony to report to the secretary of state 
for war direct upon matters which concern the local govern
ment, and without their knowledge. On Aug. 2,181j1, tbe 
Legislative Council of New Zealand voted a resolution of 
thanks to the governor ... for the prompt and able manlier in 
which he has vindicated the honour of the government of X ew 
Zealand from the unfounded charges made against it," on 
this occasion; and at the pme time, they resoh·ed. tbat 
.. the mode of correspondence which has been adopted. alld 
the conrse generally which has been pnrsned.," by tbe impe
rial government in this matter. were calculated to impair tbe 
authority of the governor. and to act prejudicially as w~1l to 
her lIajesty's service as to her New Zealand subje<:t... The<e 
resolutions were duly forwarded to the secretary of .tate. to 
be laid before the queen. The House of Representatives or 
the colony agreed to similar resolutiol18, and to an address to 
the queen, which emphatically complained of a practice that 
had grown up in some of the imperial departments of state. 

I Comwooa Papers, 1867~8, .. 01. xlriii. pp. 495-500. 
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of receiving letters from imperial officers in the colony, 
impugning the conduct of the governor and his advisers, 
all knowledge of which had been withheld from the governor 
himself, and which made fnrther representations, that were 
humbly submitted to her Majesty's consideration. In reply, 
the colonial· secretary acknowledged the receipt of these p .... 
pers, but stated that her Majesty had not thougbt fit to give 
any directions concerning them.h Subsequently, however, 
clear and satisfactory regulations were established, in regard 
to military and naval correspondence in the colonies, which 
will prevent the recurrence of the evils complained of by the 
New Zeala'!d government and legislature, and will at all times 
suffice to uphold the dignity and authority of the governor, 
as representing the sovereign, in every colony of the em
pire.1 During the progress of the Kaflir insurrection, at the 
Cape of Good Hope, in 1878, these new regulations were duly 
observed by the imperial military authorities employed therein, 
with the most gratifying results.' 

In 1865, the Assembly of the colony of Victoria endea- SirCharl .. 
voured to pass a new customs tariff, which embodied the Darling. 

principle of protection to native industry, to which it was 
kuown that a majority in the Legislative Council was op-
posed, by tacking the same to the annual appropriation bill. 
The Legislative Council, being debarred by the Constitutional 
Act from amending a bill of supply, rejected, by " laying aside" 
the whole measure; previously endeavouring, though unsuc
cessfully, by means of a conference, to obtain an opportunity 
of expressing an unfettered judgment on the tariff q uestiolL 
Accordingly, the legislature was prorogued. without either the 
grant of supplies or the enactment of the tariff. The difficulties 
which arose out of these proceedings were undoubtedly brought 
on by an overstrained exercise of their powers, on the part 
of both the deliberative chambers, and should have been met 
by earnest endeavours on'the part of the governor (Sir Charles 
Darling) to induce both sides to agree to such concessions as 
might be iu accordance with the true spirit of the constitu-
tion, and by a resolute determination on his part to sanction 
no step which was not strictly authorized by law. 

• Corn.mona Papen. 1867-68, 
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Bot, instead of adhering to this constitutional course, the 
governor - with no desire to favour any particular party 
or set of men, bnt from lack of firmne88 and discretion
yielded to the pressure put upon him by his ministers, on whose 
advice the Assembly had acted; sanctioned the levy of the new 
duties, upon the mere resolution of the Alisembly; permitted 
his mini.ters to contract a loan with a bank to obtain money for 
public purposes; and approved of the payment of official salaries 
without the authority of an act of legislature. In justification 
of these proceedings, he pleaded the usage of the Imperial Par
liament, and the extreme necessity of the case. But the ""cre
taryofstate for the colonies (Mr. Cardwell), in a de.patch dated 
Nov. 27, 1865, severely reprimanded the governor for these 
doings. He showed that he had misunderstood the imperial 
practice; that immediate effect was given to resolutions of 
the House of Commons, io matters of supply and taxation, only 
when there was a fair presumption that the House of Lords 
would approve of the same; and that if they should after
wards disapprove, by rejecting a bill bal.ed on the resolutiolls 
in question, the duties coUected in anticipation of their agree
ment were returned, and ceased to be levied. He pointed 
out the irregularity of permitting extmneOU8 provisions to 
be included in a supply bill; and of government incurring 
pecuniary· obligations, or expending any public money (ex
cept under circumstances of extreme public nece8sity), with
out the previous authority of Parliament. Finally, the 
colonial secretary declared .. that in these three respects,
in collecting duties without sanction of law; in contracting a 
loan without sanction of law; and in paying salaries without 
sanction of law,-the governor had departed from the princi
ple of conduct annollDced by himself and approved by the 
colonial secretary, - the principle of rigid adherence to the 
law. I deeply regret this. The queen's representative is 
jUlltified in deferring very largely to hi. constitutional adv;"" 
era in matters of policy, and even of equity; but he is im
peratively bound to withhold the queen'. authority Crom all 
or any of those mBniCestly unlawful proceedings by which 
one political party. or one member of the body-politic, i. occa
sionally tempted to endeavour to establish its preponderance 
over another. I am quite sore that all hon""t and intelligent 
colonists will concur with me in thinking that the powers of 
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the Crown ought never to be used to authorize or facilitate 
any act which is required for an immediate political purpose, 
but is forbidden by law." In conclusion, the secretary says: 
"I ha\'e to instruct you iu tbis, as in every other case, to 
conform yourself strictly to the line of conduct which the law 
prescribes." • 

In a later despatch, dated Feb. 26. 1866. tIle colonial secre
tary comments upon subsequent acts of Governor Darling, 
wherein he identified himself 80 completely with his ministers 
in tbeir illegal acts, as to denounce the conduct of their oppo
nents ; viz., of certain ex-membel'S of the executive council who 
had pptitioned the queen, complaining of the conduct of the 
governor in sanctioning the illegal proceedings of his ministers 
in a most unwarrantable manner. He ohserves that" it is one 
of the first duties of the queen's representative to keep himself 
as far as possible aloof from and above all personal conflicts. 
He should always 80 conduct himself as not to he prec1uded 
from acting freely with those whom the course of parliamentary 
proceedings might present to him as his confidential advisers. 
While, on tbe one hand, it is his duty to afford to his actual ad
visers all fair and just support, consistently with the observance 
of the law, he ought, on the other hand, to be perfectly free to 
give the same support to any other ministers whom it may he 
necessary for him at any future time to call to his counsels." 
He adds that inasmuch as the governor, by his own act, had 
placed himself in .. a position of personal antagonism towards 
almost all those whose antecedents point them out as most 
likely to be available in the event of any change of ministry," 
it is impossible that he could with advantage continue to con
duct the government of the oolony. "As soon, therefore. as 
your oonvenienoe will admit of your leaving the colony, I 
should wi.h you to place the government in the hands of 
Genel-al Carey. whose duty it will be to administer it until 
your successor shall be appointed. I trust that no occasion 
will arise in which it will be clear to his judgment that the 
advice of his ministers for the time being would involve a 
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violation of the law. In such a ClISe, it would doubtless be 
his duty to refuse compliance and to endeavour to obtain the 
aid of other ministers. Her Majesty's government have no 
wish to interfere in any questions of purely colonial policy, 
and only desire that the colony shall be governed in con
formity with the principles of responsible and constitutional 
government, subject always to the paramount authority of 
the law." I 

At this juncture, upon the advice of ministers a dissolution 
of the parliament of Victoria took place. The new House 
of Assembly gave a large majority to ministers, thereby justi
fying the opinion frequently expressed by Governor Darling 
to the secretary of state during the progress of this painful 
controversy, that an appeal to the constituencies would not 
tend to the solution of the difficulty which had arisen between 
the two houses, or warrant him in taking steps which might 
lead to the removal of the existing ministry from power. m 

After his receipt of the despatch of Nov. 27, 1865, above 
cited, Governor Darling endeavoured, as far 8S possible, to re
trace his steps, and to conform to the instructions of her 
Majesty's government. But matters had gone too far. His 
ministers took to themselves the censure officially laid upon 
the governor, and resented the action of the colonial secretary. 
They resigned office; Dot, indeed, with special reference to the 
interference of the imperial government, but on account of 
the continued resistance of the Legislative Council to their 
financial measures. But the efforts to form 8 new ministry, 
which should bring about harmonious relations between the 
two houses, proved impracticable, and the late ministers were 
reinstated in office.D A better understanding, however, was 
at length arrived at. by mutual concessions on the part of 
both houses, and before the departure of Sir C. Darling he 
had the satisfaction of knowing that the long-continued strng
gle was, for a time at lea.t, at an end.· 

On May 25, 1866, .. the officer administering the govern
ment of Victoria" was notified of the appointment of the Hon. 
II. Manners Sutton (afterwards Lord Canterbury) to succeed 

I CoJDlllODll Papers, 1866, YOI. 
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Sir C. Darling, as governor of the colony. Mr. Secretary 
Cardwell took this opportunity to reiterate the poil~ts wherein 
Sir C. Darling had failed to fulfil the trust committed to him 
to the satisfaction of the imperial government, and to impress 
npon his successor the necessity of carefully abstaining it'om 
any iJlegitimate use of the powers conferred upon the gover
nor by the Crown. Before his departure from England, Mr. 
Manners Sutton would have an opportl1llity of learning 
full particulars of the past controversy in Victoria, and of 
applying for all needful instrnctions for his future guidauce 
from her Majesty'. government. "But in this, as in every 
case in which the working of representative institutions is in 
issue, the ultimate result must rest upon the forbearance, the 
judgment, and the public spirit of the inhabitants of the co
lony, - and more especially upon the wisdom and temper of 
those by whom the deliberations of the colouy are guided.'" 

On April 18 and 25, 1866, on the eve of his retirement 
from Victoria, Governor Darling addressed despatches to the 
secretary of state, containing an energetic protest against the 
injury to his publio character involved in the reasons assigned 
for his removal from office, and expressing his intention of 
appealing for redress to the'l!ouse of Commons. At the same 
time he forwarded to his executive council a lengthy official 
minute protesting against the decision of her Majesty's go
vernment. This ohjectionable proceeding was noticed in a 
despatch from the colonial secretary to Governor Manners 
Sutton, dated June 25. 1866, as inconsistent with Sir C. 
Darling's duty while still holding the queen's commission as 
governor,-

On March 20, 1866, a debate occurred in the House of Com
mons upon a motion for papers in reference to the "dead
lock" in Victoria, wherein frequent reference was made to 
the despatches written by Mr. Secretary Cardwell during 
the progress of this protracted struggle, and to the reasons 
which occasioned the recall of Governor Darling. The result 
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of this discussion was" to draw forth, from every quarter of 
the house, the warmest encomiums on the course pUf.ued" 
by the colonial secretary, as having been .. moderate, wise, 
and well considered." In this, and in several other questions 
of difficulty, the policy of the secretary of state" had been 
Buch as to strengthen the influence of thig country in her 
colonies, and to increase the confidence of the colonies in the 
mother country." r • 

The last act of Sir Charles Darling, previons to his depar
ture from Victoria, was to transmit, to the secretary of .tate 
for the colonies, on May 7, 1866, numerous petitions from 
inhabitants of Victoria, expreStlive of their high sense of the 
tact and wisdom displayed by Governor Darling in his COIl

duct during the continuance of the crisis occ8i!ioned by the 
unhappy differences which prevailed between the two legi ... 
lative chambers; deeply regretting his recall; and depre
cating, in the strongest terms, "the unnece8l!ary interference 
of the secretary of state in the internal affairs of the colony." 
The receipt of these petitions was acknowledged. in a despatch 
to Governor Manners Sutton, without observation or com
ment.' 

On May 16,1866, when at Sydney, New South Wales.
after having trangferred the government of Victoria to the 
hands of Brigadier-General Carey, pending the arrival of the 
new governor, Mr. Manners Sutton, - Sir C. Darling ad
w·essed a letter to the secretary of state, enclosing, for pre
sentation to the queen, a humble petition that her Maje.ty 
would be graciously pleased to appoint a trihunal before 
which the whole of his conduct as governor of Victoria, but 
especially tbat part of it upon which the alleged rea",,". for 
his recall were based, might be subjected to the strictest in
vestigation. Upon his arrival in England, Sir C. Darling, 
in various letters to the newly appointed colonial secretary, 
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(Earl Carnarvon) reiterated this reqnest. In reply thereto. 
Sir C. Darling was repeatedly informed that his recall having 
heen sanctioned by her Majesty, on the advice of tbe late 
government, Lord Carnarvon could not entertain the present 
appeal, or advise a compliance therewith. .. As to the effect 
which such a sustained decision biay have npon youreligibi
lity for a future appointment, or npon your retiring pension, 
his lordship will be ready, whenever these que..tions arise, to 
take that view of your long services to the Crown, and your 
general quali6cations, which may hest combine a due regard 
for the public service with your private interests."· 

A review of the further proceedings arising out of Go.....,.,. 

the recall of Sir Charles Darling from the government :;.";:::: 
of Victoria will lead us to the consideration of another :':.,.from 
important principle which has been established by her 1oa7. 
Majesty's government in reference to colonial gover-
nors; viz., the rule which forbids them to accept, for 
themselves or their family, any pecuniary or valuable 
Present from the colony over which they have presided. 

On May 3, 1866, a select committee of the Legislative As
sembly of Victoria, appointed to prepare a farewell address 
to his Excellency Sir C. Darling, and to report in reference 
to his removal from office, agreed to recommend that a par
liamentary grant of twenty thousand pounds he made to Lady 
Darling, for her separate use, iu consideration of the services 
which his Excellency had rendered in the administration of the 
government of the colony, .. from which he has heen recalled 
for political reasons ouly, and seeing that his removal will entail 
upon his family very heavy pecuniary loss." Immediately 
upon being informed of this recommendation, Governor Dar
ling sent a message to the Assembly, to intimate that his fa-
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mily would not feel at liberty to accept the bounty of the 
parliament and people of Victoria until it shall be known 
whether her Majesty has any commands to signify therein, 
and until the governor shall have petitioned the queen for an 
investigation into his conduct in oltice. The AssemLly, how
ever, proceeded at once to vote an address to the queell, pmy
ing her to sanction the acceptance of the propoHed grant to 
Lady Darling; aud the same was duly forwarded after Sir 
C. Darling's departure, through the officer administel'ing the 
gove\'llment of the colony.· 

On Sept. 12 and 15, and on Oct. 15, 17, and 20,1866, Sir 
C. Darling, having learnt that the Victoria Assembly had 
voted the aforesaid address, made application to the secre
tary of state urgently soliciting that no offici"l obstacle might 
be interposed to prevent his wife from accepting the prop08ed 
gmnt; as the resnlt of his recall had been to reduce him IIlmOHt 
to a state of poverty. In reply, Sir Charles was informed 
that the Crown could not be ad vised to sanction the literal or 
substantial violation of the rule which declares tbat a gover
nor should not )'eceive pecuniary or valuahle pre.ents from 
the inhabitants of the colony over which he presides, either 
during the continuance of his service, or on leaving it; and 
whicb rule has always been rigidly enforced. .. It is plain 
that SUCft a rule would be merely nugatory if it Were held 
that what the governor was precluded from receiving might 
properly be given to his wife." It is impoHKiLle that tbe ac
ceptance of the proposed gift should be regarded othuwioe 
than as a fiual relinquishment by Sir C. Darling of her Majes
ty's service, and of all the emoluments or expectations at
taching to it. An answer, to the same effect. was sent 
through the governor. in reply to the aforesaid address of the 
Legislative Assembly.-

The rule in question first appears in the revised 
edition of the Colonial Regulations, issued in 1843, 
(no. 18), in the following words: A colonial governor 
" is prohibited from receiving or giving presents on his 
own account." In the new edition of the Regulations, 

• Commons Pape"', 1867. 1'01, xlix. pp, 659, 585 • 
• Ibid, pp ... 93, 619-623, 6:J9-6J1. 
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issued in 1856 (no. 33), this rule is thus enlarged: Gcm!r-
nd 

"He is prohibited from receiving presents, pecuniary :h":;:'mi
or valuable, from the inhabitants of the colony, or any ~~~ ':. 
class of them, during the continuance of his office; and :':;~P;;:;'" 
from giving such presents; and this rule is to be "! to 0010-

equally observed on leaving his office."" Following-
it. in that and all subsequent editions, is another, which 
provides that "in cases where money has been BUb-
scribed, with a view of marking public approbation of 
the governor's conduct. it may be dedicated to objects 
of geneml utility, and connected with the Dame of the 
person who has merited such a proof of the general 
esteem." 

"The principle is, that qo governor shall be allowed 
to expose himself to the temptation which may arise 
from expecting beneficial donations from the colonists, 
or any section of them, or to the suspicious which arise 
from his acceptance of such donatioD& Whether they 
are made directly to himself, or in trust for him, or to 
BOrne member of his family, BO that he may have the 
enjoyment of them, is obviously immaterial_" But, 
while the reasons for this prohibition are self-evident, 
it has been officially explained "that they rest on no 
considerations affecting the honour of gentlemen se
lected by the Crown to fill situations of this high 
importance, but on the necessity of preserving them, 
in the eyes of the public, free from aU suspicion. 
These reaBOns apply to the receipt of presents of the 
same description by a governor on leaving his office Ez-(!OY ... -

with scarcely less force than during its continuance. :. like

And, although her Majesty's government cannot exer-

.. This revi.od rule was slaW, I.tiona. in 1858, the", had been 
in a eoloniaJ office circular. dated eome laxi'" ill \he obserTanee of 
May 26~ It),j,fi ... barulg been then this rule. but ~iuoe tIleu h it bas aI
.. for !Ome time establbJ:ted... .....ys been rigidly enforeed." Com
thoUJ!h .. not ulli~ly kuowu." moos Papers, 1867, wi.. xlix. po 
l'rio< to the issue of the DeW Rep- 663. 
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cise any direct control over the actions of gentlemen 
on the point of leaving the public service, they fcpl it 
their duty to record this opinion, and to express their 
hope that it may be acted on as a general rule." • 

On April 17, 1867, Sir C. Darling wrote the secretary of 
state for the colonies (the Duke of Buckingham) that, com
pelled by the increasing pressure of painful circum.tance., 
Lady Darling had decided to accept the proposed grant from 
the Legislative Assembly of Victoria, and that, therefore, in 
accordance with the requirements of his Grace's predeceHKor 
in office, Sir C. Darling finally relinquished the colonial ser· 
vice, and all the emoluments or expectations attaching to it. 
This determination was, at his request, made known to the 
governor of Victoria.' 

Whereupon his responsible advisers - who had hitherto re
frained from mging any steps to give effect to the known 
desire of the Legislative Assembly to indemnify Sir C. Darling 
thl"Ongh his wife, for his losses, in being recalled from the 
government of the colony, without receh'ing a penNion or 
other compensation for past services - recommended Gover
nor Manners Sutton to authorize, by message, the initiation 
of a grant of twenty thousand pounds to Lady Darling, in 
accordance with the address of the Assembly, dated May 9, 
1866. Deeming his consent to tbis recommendation to he 
merely" a formal act," necessary in order to afford to the 
Assembly a constitutional opportunity of diseussing tbe ex
pediency of tbe grant, and not to be regarded 88 implying any 
personal opinion with respect to the policy of the prol'OIIaI, 
tbe governor at once acted upon this advice; and on July 23, 
1867, additional estimatea, including the proposed vote to 
Lady Darling, were transmitted to tbe Assembly, agreed to 
by tbat house, and included in the appropriation bill." 

The Legislative Council, however, took exception to this 
vote, and on account of it they rejected the appropriation bill. 
This renewal of the embarrassments of previous yeal"!! was 
regarded by ministers as an attempt, on the part of the Legis-

s Commono Papen, 1867. To\. xlix. pp. 620, 663. 
7 Ibid. 1867-4;8, ToL xlviii. p. &!2. 
• Jbid. P. 6lIO. 
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lative Council, to obtain, by indirect means, co-ordinate ~1 ... 
power with the Assembly in dealing with the finances of the ~I~~ec":'" 
country. They did not, nnder existing circumstances, con- to .hi> 
sider it advisable to recommend an appeal to the people by gran .. 

a dissolution of parliament, but agreed to advise an early 
prorogation, for a short period, SO that at the re-assemhling 
of parliament, another opportunity might he afforded to the 
LegWative Council of considering the appropriation bill. The 
governor was unwilling to accede to this proposal.. He inti-
mated that he would rather, at once, place himself constitu-
tionally in communication with those who had induced the 
Legislative Council to take this step. Acting upon this sug-
,restion, the ministry resigned. The governor then applied 
first to one, and afterwards to .another, prominent member of 
the Legislative Council, to BS5ist him with their advice under 
the unnsual circumstances which had arisen. He did not 
invite either of these gentlemen to become .. a minister;" 
neither did he adopt this" unusual course," .. hecause he de-
sired to give to one political party a victory over the other, or 
to imply official or personal favour or disfavour for either, but 
because his advisers were admittedly and confessedly disabled, 
by the rejection of the appropriation hill, from conducting 
the administration of puhlic affairs, as regards the satisfaction 
of pecuniary claims upon the government, in the usual.and 
strictly constitutional manner.· Moreover, the governor was 
not prepared to commission any gentleman to fono a new 
government until be was . previously satisfied that that step 
would remove, or mitigate, existing embarrassments, as well 
as afford a prospect of restoring hannonious action in the 
legislature. The first member of the Legislative Council who 
was thus invited to ad vise with the governor in this emergency 
declined to act, because he considered that he was thereby 
asked to act as the governor's" legal " and not as his .. con
stitutional" adviser, The other legislative councillor with 
greater propriety, and with a higher appreciation of the con
stitutional rights of a governor iu a public emergency,' 
agreed to put himself into communication with leadingmem-
bers of both houses, with a view to a settlement of existing 
embarrassments; but his efforts proved unsuccessful Where-

• See Todd, ParI. Gorl ..... 1. i. P. 226. 
B 
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upon his Excellency reinstated in their former position, 88 his 
responsible advisers, the administration whose resignations 
were still in his hands, but who, at his request, had continued 
to bold office until their successors .houM he appointed.' 

Agreeably to the advice tendered to him before their resigna
tion, and repeated upon their resumption of office, the governor 
prorogued the legislature for eight days; temporary anange
ments being agreed to meanwhile, to meet pressing CUl1"ent 
expenditure. The governor's course in this crisis, though it 
was not universally approved, was actuated by a desire" to 
combine with strict obedience to the law, and an abstinence 
from any act which might be regarded as evincing personal 
or political favour or disfavour of a particular political party, 
a moderating influence with both." This line of conduct in 
the difficult position in which he was placed was regarded hy 
the colonial secretary as evincing a sound discretion, and he 
was encouraged to persevere in the course of entire neutrality 
which he had hitherto observed; .. not takiug part with olle 
side or the other in a controversy which must be locally de
cided. It is for the colonial legislature to discover, by com
mon consent, some mode by which the present state of things 
can he put an end to," before it .. results in discredit to the 
colony and injury to the public interest."· 

Parliament was re-il88embled on the 18th September. Millis
ters, however, would not consent to abate the claims oC the 
Assembly to include the proposed grant to Lady Darling as 
an item in the appropriation bill; and the governor did not 
hesitate to recommend the concurrence of the Legislative Coun
cil to this grant in a special message to that house. Other
wise, he refrained from interference in a matter which ought 
to be settled between the two chambers, and wbich it did not 
belong to the governor to determine. But the Council, on 
the other hand, adhered to their own opinions, and again re
jected the appropriation bill, because the obnoxious grant was 
inserted therein. This left ministers no alternative but to 
adv~ a dissolntion of parliament with a view to a final deci
sion of the people upon the qnestion at issue between the two 
houses. 

• Com_ Papen!.1867~, YO\. Jdvili. pp. ~ 
• IW pp.. 633, 653. 675.. 
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The governor accepted this advice. Had it been possible 
instead to try the experiment of a change of ministry, with 
any prospect of success, he wonld not have hesitated to adopt 
this course in preference. .. Bnt the displacement of mi
nisters, supported continuously by a majority of the lower 
house, is a step which could not properly be taken by the 
governor without a fair prospect at least of that success by 
which alone, as is admitted by all constitutional authorities, 
such an exceptional exercise of the prerogative can alone be 
justified." But, under existing circumstances, the governor 
had no reason to believe that a change of ministry would 
have produced harmony or clHlperation between the two 
legislative chambem.4 

The prorogation took place on November 8. It would have 
been immediately followed by tbe dissolution, but for the ex
ceptional circumstance of the impending arrival in the colony, 
of his Royal Highness the Duke of Edinburgh, which made it 
undesirable to disturb, by an election contest, the joyful wel
come and unanimous gratification of the people in such an 
auspicious event. The dissolution of parliament occurred on 
December 80. It resulted in the return of a large majOlity 
of members in support of the administration." 

And here it should be stated. that the Legislative Conncil 
based their repeated rejection of the appropriation bill, which 
included the objectionable grant to Lady Darling. not merely 
on the ground that it was an attempt, 00 the part of the 
Assembly, to coerce them to a"aree to an extraordinary expen
diture of which they disapproved. bnt also because. in their 
opinion. no such grant should have been submitted to the 
colonial parliament, as it was an attempt to reward an impe
riul officer who had been recalled by the Crown from his 
government, and thereby a substantial evasion of the imperial 
regulations affecting public servants. This view was an 
implied condemnation of the action of the governor in recom
mending the proposed grant to the consideration of parlia
ment. The colonial oecretary, however, though of opinion 
thl\t the regulation in question ought to be upheld in its full 
meaning, and that its breach must be injurious, did not con-

• ComlDOnll Papen. 1867-68, wi. xIriii. pp. 66CI, 689 • 
• J .... pp.~II9L 
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sider that the proposed grant, whatever might be thought of 
its policy or propriety, was .. 80 clear and unmistakable a vio
lation of the existing rule a.. to call for the extreme measure 
of forbidding the governor to be party, under the advice of 
his responsible minil!ters, to those formal act. which are neces-. 
sary to bring the grant under the consideration of the local 
parliamen t." t 

The new parliament was summoned to meet on March lB, 
1868; and ministers were prepared to recommend the inclu
.ion, in the e.timates to be submitted by mes.age from the 
governor, of the prqposed grant to Lady Darling; and there 
could be no doubt that this vote when passed would have 
beeu inclnded iu the appropriation bill, and thus sent up for 
the concurrence of the other house. But, at this juncture, the 
governor l'eceived a despatch from the secretary of state, dated 
January I, which, while it expressed no disapproval of the 
course hitherto taken by the governor, under the very embar
rassing circumstances wherein he was placed, regretted that 
the Legislative Assembly should have thought it advill8ble 
to include in the appropriation bill a grant exceptional in its 
character, and notorioUllly obnoxious to a majority of the 
upper house, instead of sending up that grant in a form in 
which it might have been fully and freely discussed. And, 
without positively directing the governor to adopt in future a 
different course, the despatch conveyed" the opinion of her 
Majesty's government that the queen'. representative ought 
not to be made the instrument of enabling one "ranch of the 
legislature to coerce the other; and, therefore. that L he] 
ought not again to recommend the vote to the acceptance of 
the legislature, under the fifty-seventh article of the Constitu
tion Act, except on a clear understanding that it will be 
brought befoTe the Legislative Council, iu a manner which 
will enable them to exercise their discretion respecting it., 
without the necessity of throwing the colony into confu
sion." I 

The receipt of this despatch, and itA communication to the 
governor's constitutional advisers, introduced a ne;, element 

• ComDlODB Pap""', 1867-68. m. And _. to the arne effed, 
m. xlviii. pp. 66-3. 678. ADd _ the de!paleb of Feb. 1. 11!68 (/6,,1. 
Ibid. 1.878. C. 1982. P. 6;8). ...d the debate in the 
\0 Ibid. 1.867-68, 'fOi. xJyjjj, p. Houae of Lorda, of )fal' II, 11!68. 
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or difficulty into the questiou at issue. Ministers had pledged PropooocI 
themselves to their constituents to insb.-t on the exclusive e; to 

rights of the Assembly, in matters of finance; and they re- llu\iJIs. 
sented any attempt., on the part of the imperial government., 
to abridge the discretion of the Assembly as to the form of its 
gTBDts to the Crown as a departure from the previous under
standing, .. that the controversy must be locally decided." 
While ministers were prepared to admit that no conrse c0er-

cive of the other hOIl>!e .. should be taken by the Assem-
bly which is not necessary for the maintenance of its rightful 
control over all matters of pnblic finance, and which would 
not he taken by the Honse of Commons in the like case. they 
are bound to declare that the interference of the Crown, in a 
matter 110 completely within the discretion of the A.isembly as 
the form of a bill of snpply, cannot he justified by precedent., 
and threatens the e:n.;tence of responsible government in thill 
country." And, inasmuch as it appeared that the governor 
would not feel it consistent with his duty to the Crown to 
accept the advice of his mini:rters upon the subject of the 
gTBDt to Lady Darling, without an understanding that, if the 
appropriation hill he rejected, it shall not again 00 submitted 
in that Corm to the Council, ministers decided to resign. His 
Excelleucy accepted their resignation, and then put biIru;elf 
into communication succes>lively with various gentlemen,-
all of the opplkiite political party. These negotiations failed, 
because the governor would not pledge biIru;elf beforehand to 
gnnt them a dissolution, under certain hypothetical condi-
tions.. The governor then sought the help of a former sup-
porter of the retiring administration, who nndertook to 
oon..truct a new ministry.· This attempt like .. -i<e failed. 
But afterwards, Mr. Sladen was induced to accept the trust; 
and he succeeded. He took office with the understanding 
that the views entertained by the aeeretary of state. with 
respect to the form in which the proposed grant should be 
submitted for the approbation of the Legislative Council, 
should he carried out, and that the grant should be embo-
died in a separate hill, and not included in the appropriation 
act. 

The policy of the Sladen administratiou was eumplified in 
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the tenor of the speech f!'Om the throne upon the opelling 
of parliament on May 29, 1868, wherein miniHters had re
frained from advising any recommendation in regal'd to the 
grant to Lady Darling to be included. But the supporters of 
the late administration determined at once to take the sense of 
the Assembly upon the constitutional question involved in thi~ 
new policy, by moving an amendment to the addre,", in answer 
to the speech, which, after recapitulating the facts of the case, 
declared that the proposal of her Majesty's imperial adviseu, 
above-mentioned, upon a que.tion which they had admitted 
"must be locally decided," was a violatiou of the constitu
tional rights of the LegiHlative A.sembly, and a dangerous 
infringemeut of the fundamental pl'inciples of responsible 
government; and, furthermore, asserting that the Asscmbly 
resel'ved for its own determination the question of the forllJ 
of the grant to Lady Darling, and would withhold its cOllfi
dence from any ministry that would not give full alld im
mediate effect to its decision in respect to that grant. This 
amendment was agreed to. and embodied in the addreHS to the 
govenlOr. In reply, hi. Excellency pointed out that he was 
bound to adhere to his instrnctions from the Crown; hut that 
he had not been required, and had no desire, to interfere with 
the constitutional right of the Assembly to choose the form in 
which tbe)' wonld submit to the Council the result of their 
deliberations iu any matter of .upply. Recognizing that thi.! 
question ought to be locally decided. and in pursuance of his 
instructions to observe a neutral position in thi.! controversy 
between the two houses, the governor was prepared to acqui
esce in any settlement of the question that could recei ve the 
concurrence of the three branches of the legislature. 

Accepting this assurance from the governor, the As.'lembly, 
nevertheless. on June 9, 1868, voted a want of confidence in 
the new ministry, - because they had not as yet informed the 
house tbat they were prepared to advise an immediate grant 
to Lady Darling, and becallSC they had refused to support the 
inclusion of such a grant in the appropriation bill 'Ibis vote 
caused the resignation of the Sladen mini.!try, and tbe return 
to power of Mr. McCulloch. 

Fortunately, at ibis juncture, tbis protracted controversy 
was'tenninated by the act of Sir C. Darling him""lf, wbo 
60ugbt and obtained permission from ibe secretary of Btate to 
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withdraw his relinquishment of the colonial service of the 
Crown, on the ground that he had been under a misappl'ehen
sion as to the views entertained by her Majesty's government, 
in regard to the acceptauce by Lady Darling of the pl'Oposed 
grant, after he should have retired from the public service. 
This unqualified and unconditioual withdrawal of his previous 
decision justified the imperial government in conferring upon 
Sir C. Darling a retiring allowance as an ex-governor. But, 
as a condition upon the acceptance of this withdrawal, Sir 
C. Darling was required to write, for the information of the 
Victoria government, a letter intimating his inability, under 
these circumstanoes, to accept either for himself or his wife 
the proposed grant of twenty thousand pounds. This corre
spondence was laid before the Victoria Parliament; wherepou, 
the long-continued dead-lock between the two houses came to 
an end.' 

In a debate in the House of Lords upon this question, which 
took place on May 8, 1868, just before it was brought to a 
happy termination, the secretary of state was blamed, by some 
eminent statesmen, for not having interposed to prevent the 
governor from allowing the vote to be submitted to the legis
lature; at any rate, as a: part of the bill of supply. But, 
praotically, the governor would have been powerless to en
force such a restriction, in the face of the great preponde
rance of opinion in favour of the grant, hoth in the Assembly 
and in the countq generally. The first stage in the pro
ceedings at which the governor could have suitably inter
posed to prevent any such grant, in a question of this kind, 
was after the bill, which he formally initiated, had passed 
both houses. He might then, under his instructions, have 
reserved the bill for the consideration of the Crown, as it 
involved a principle affecting one who had served as an impe
rial officer, and in that capacity had ingratiated himself with 
the supporters of the measure. But if, in the first instance, 

t CO~.t:n0n8 Papers, 1867-68, 
vol. xl'lll. p.p. 695-704. Victoria 
Leg. Coullcl! Journals, 1868. p. 
1(15 •• ppx .. A. 1. Leg. Assembly 
Votes and Proc. 1868. vol. i. apT':<' 
B. Sir C. Darling was afterwards 
allowed a civil service pension of 
£ 1,000 per annum, commencing 
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the governor had resorted to his extreme right of forbid
ding the initiation of the vote, he would have turned the 
dispute from a constitutional issue raised between the legi .. 
lative chambers, as to the appropriate limit.; of their respec
tive powers alld privileges,- which shape it finally assumed, 
-into a deplorable contest between the colony and the 
Crown. J 

In the Commons, early in May, 1868, Sir Roundell Palmer 
gave notice of a vote of censure upon the government fur 
permitting the governor, notwithstanding Sir C. Darling'. 
retirement from the service, to sanction the initiation of a 
pecuniary grant in his favour. The principle intended to be 
asserted in this motion W8l!, that grant.; of money to retiring 
governors of colonies, by colonial assemblies (unles. proposed 
with the spontaneous approval of the Crown. on grounds of 
public service, recognized as exceptional and meritorious by 
the Crown as well as by the Assembly), are not only incon
sistent with the regulations of tbe service, but are subversive 
of the true relations between the colonies and the empire. 
and ought uuder no circumstances whatever to be allowed. 
This motion was postponed for a time, and. after the settle
ment of the case affecting Sir C. Darling, WII8 dropped. But 
the principle is obviously sound, and being advocated by ao 
eminent .. constitutional authority as Sir Roundell Palmer, 
quite independently of the peraooaJ question affecting Sir C. 
Darling, would doubtle88 have been endorsed by the House 
of Commons." 

In conclusion. it may be observed that further light has 
been recently thrown upon this case. 80 important and in
stmctive in many point.; of view, by the publication, specially 
authorized by government, of certain confidential de.patchell 
from Governor Manners Sutton to the secretary of state, 
written between July 26, 1867, and Aug. 16. 1868.' 

From these despatches. it appears that the governor-in 
the absence of definite instmctions as to the course he ought 
to pursue with respect to the proposed grant to Lady Dar
ling-succeeded in inducing the McCulloch ministry to post.-

I See Adderley. Colonial Poli.".. 
p. 112. 

• Com"""," Papers, 1867~8, 
wL xlviii. p. 70L 

J See Victoria Leg. .AMembl, 
Vot.. and Proc.1878, voL i. appx. 
B. no. 15; and Common. Paperw, 
1878, C. 2173, pp. 103-113. 
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pone the tender to him of any advice thereupon, so long as 
Sir Charles Darling remained in the colonial service. But 
ministers yielded this point very reluctantly, fearing their 
inability to hold their supporters - the majority in the As
sembly-in check. When Sir Charles formally relinquished 
the service of the Crown, ministers insisted upon PI'oposing 
a measure to reward him (through his wife) for his past ser
vices. The governor was awal'e that the Legislative Council 
disapproved of the proposal, but he knew that it was very 
popular with the Assembly and in the country; and that if 
he appealed from his ministers and from the Assembly, as he 
was entitled to do, such an act would be the signal for an 
overpowering manifestation of popular feeling in favour of 
ministers, if n,at of the grant; aud the result of a general 
election would have heen to leave him powerless in the handa 
of a majority, who would consider him as an aggressor, and 
as a beaten foe. 

Moreover, the governor could not but confess that, without 
undervaluing the status of the Legislative Council, they were, 
in their persistent opposition to this grant, asserting a claim 
which the House of Lords. under similar circumstances. would 
not have preferred. The ltigitimate exercise of the legal rights 
of a Legislative Council should be defined by the practice, 
rather than by the abstract claims or undefined powers, of the 
House of LOliL!. Admitting that the Legislative Council was 
justified, by their opinion of the abstract demerits of the grant 
to Lady D81'!ing, to oppose it, so long as they could do so 
consistently with a due regard to the maintenance of law and 
order, yet it was of the highest importance that they should 
not over-estimate or miscalculate their power of resistance. 
The governor believed that their continued resistance to the 
grant would lead to a popular demand to supersede or ignore 
their authority, as an independent branch of the legislature, 
to which ministers would be apt to yield, and which would 
involve the governor, and ultimately the imperial govern
ment, in a conflict; and probably endanger the relations of 
the colony with the mother country. He therefore eagerly 
availed himself of every opportunity - by inculcating mo
deration between the contending parties, and by enforcing 

. delay - to mitigate the pressure of the Assembly ou the 
LeghJative Council, and to afford to the latter an opening 
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for a dignified retreat. He even made full inquiries (not 
limited to members of his ministry), as to whether a change 
of ministry could induce the house to pass the proposed 
grant in a separate bill, inijtead of including it in the supply 
bill. But he found such a course to be impracticable. He 
had accordingly agreed - as the most considerate step yet 
open toward the Legislative Council-to the grant being 
inserted in the appropriation act. Both Houses were un
doubtedly disposed, 011 this occasion, to press their re"pective 
rights and privileges to extremity. But the Assembly were 
sustained by the constituent body, who, as was unmistakably 
shown by the result of the general election in 1868, were 
decidedly adverse to any concession to the I,egi.lative Coun
cil lIpon thi.~ question. If, under these circum.tances. the 
Council had proved stubborn and impracticable, the prolon
gation of the controversy between the two houses would 
undoubtedly have strengthened the extreme democratic party, 
and led to dil!aStrous results. 

We are therefore free to admit that, under circumslances 
of unparalleled difficulty, Governor Manners Sutton acted in 
a most exemplary and statesmanlike manner, combining firm
ness with moderation, and evincing a thoughtful regard for 
the interests of all who were concerned in the issue of the 
struggle_ 

We must DOW revert to the further consideration of 
the rule forbidding the acceptance of Presents by go
vernors from the inhabitants of the colony over which 
they preside. 

In January,1855, npon th~ retirement of Sir William Deni
son from the governorship of Van Diemen's Land, and his 
promotion to be governor of New South Wales, the sum of 
two thousand pounds was subscribed by the people of the 
colony, to purchase a large silver centre-piece for a dining
table, to be presented, as a testimonial of regard for his public 
services, to Sir William. Upon his reporting this circum
stance to the secretary of state, objections were made to the 
receipt, by an ont-going governor, of any testimonial from 
the people; and it was with considerable difficulty that the 
colonial secretary was induced to permit Sir W. Dellioon to 
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accept this gift. But his Excellency called attention to the 
fact that, within his own knowledge, other governors had 
received testimonials nnder similal" circumstances; and inas
much as they had not thought it needful to report the same 
to the colonial secretary, the transaction had passed without 
ohsel"vation.m Since the date of this occurrence, as we have 
already noticed, a stricter rule has been enforced in regard to 
such matters." 

Moreover, by chapter xvii of the Rules and Regula
tions for her Majesty's Colonial Service (ed. 1879), go
vernors, lieutenant-governors, and all other servants of 
the Crown in a colony, are prohibited from receiving pre
sents offered for their personal acceptance by kings, 
chiefs, or other members of' the native population, in 
or neighbouring to such colony. When such presents 
cannot be absolutely refused without giving offence, 
they are to be delivered up to the government. No 
exception to this rule is allowed, unless with the 
express sanction of the secretary of state. Presents 
received in exchange, iii. ceremonial intercourse with 
native chiefs, &c., must be credited to the govern
ment, and such return presents as may be sanctioned 
by the secretary of state will be given at the govern
ment expense. 

In 1871, Sir George F. Bowen, who was then governor of 
New Zealand, whilst on a tour of observation .through the 
colony, was proffered, as a memento of his visit to the pro
vince of Otago, a beautiful work of art, carved in stone, hy 
a native artist. It represented .. the Moka bird, mourning 
the death of the Wax·eye," and was adorned with figures of 
fems and creeping plants in the background. But his Ex
cellcncy, though very sensible of the compliment to himself, 
refused to take the donation as a personal gift; deeming it 
to be .. unusual and improper fo: governors of colonies to 
accept such valuable presents for their own use and advan-

• Denison, Vice-Regal Life, vol. i. p. 274 • 
• See a"t., p. 111. 

SirG. 
Bowen'. 
c:ase. 
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tage." Nevertheless, with the cousent of the donor, he under
took that it should be deposited in the government house, liS 

public property, and as a lasting memorial of interest to the 
colonists and to visitors from abroad. For it had always 
been his opinion that .. the goverument house should illu .... 
trate the natural products and l'esource8 of the colony, and 
the advance of its inhabitants in the useful and ol"Dament .. l 
arts." 0 

This wholesome rule, it may be observed, has been 
further extended and applied by the imperial govern
ment to subordinate officials throughout the BritiHh 
Empire, and especially in India, where, formerly, a lax
ity of practice in this particular had given rise to much 
abuse and corruption.p In 1793, a law was passed, 
which is still in force, to forbid the receiving by any 
governor, or other person in public employ in India, 
any present, either directly or indirectly, under any 
c.olour or pretext. Offences against this act are pun
ishable, as extortions and misdemeanors, by severe 
penalties, and by the forfeiture to tpe Crown of the 
gift or its full pecuniary value.q It is a rule, in fact, 
of universal application to all state functionaries, of 
whatever grade or rank, in the service of the 
Crown.' 

In regard to the application of this rule to lieutenant
governors of the provinces in the dominion of Canada., 
the secretary of state for the colonies, in a del!»atch 
dated May 8, 1869, observes that, " while the governor
general is not at liberty to sanction the passing of a 
law making any donation or gratuity to himself,' it 

• Com1DOD8 Papen, 1872, voJ. 
sliii. p. 664. 

• Mr. Dimleli, BaD8. Deb ... 01. 
eaxv. p. 1146. 

• Lord Chancellor Cairnl!. Hana. 
Deb. voL c:xci. p. 1988. Ad 33, 
Geo. III. Co 52, ...,.. 62, 63. 

• See AahIey. Life of Pa1menItDo, 

wI. i. p. 130. Law Timeo. vol. lxii. 
p. 164, citiog C. J. Coekbom, io 
}lorlaon •. Thompooo, Law Be
portB, 9 Q. B. 481. 

• Royal ImtructiOllA to Lord Dof
ferio, .. govemor-g<oeraJ of Cao
ada, DO. 9. 
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would be for his ministers to consider whether they 
should advise him to consent to a donation by the 
province to the lieutenant-governor, and he _ would be 
at liberty to follow that advice." i 

Imperial Dominion exercisable over Self-governing Colonie.: 
h. In matte,., of locallegulation. 

The right of the Crown, as the supreme executive 
authority of the empire, to control all legislation which 
is enacted in the name of the Crown, in any part of 
the queen's dominions, is self-evident and unquestion
able. 

In the mother country, the personal and direct exer- Royal 

cise of this prerogative has fallen into disuse. But 1'.:1': 
eminent statesmen, irrespective of party, and who re- tion. 

present the ideas of our own day, have concurred in 
IlSserting that "it is a fundamental error to suppose 
that the power of the Crown to reject laws has conse
quently ceased to exist." The authority of the Crown, 
as a constituent part of the legislative body, still 
remains; although, since the establishment of parlia
mentary government, the prerogative has been consti
tutionally exercised in a different way.u 

But, in respect to the colonies, the royal veto IbllIC.ti~~ 
upon legislation has always been an active and not ~1~::i!'D 
a dormant power. The reason of this is obvious. Diea. 

A colony is but a part of the empire, occupying a 
subordinate position in the realm. No coloniRl legis-
h\tive body is competent to pass a law which is at 
variance with, or repugnant to, any imperial statute 
which extends, in its operation, to the particular 

, CanRda Bess. Pape"', 1870, no. pp. 81$-319, and Earl Granville's 
85, p. 26. remarks, in Hans. Deb. vol. cd 

• I)ee Todd, ParI. Gon. ..,1. ii. P. 264,. 
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colony.- Neither may a colonial legislature exceed 
the bounds of its assigned jurisdiction, or limited pow
ers. Should such an excess of authority be assumed, it 
becomes the duty of the Crown to veto, or disallow, the 
illegal or unconstitutional enactment. This duty should 
be fulfilled by the Crown without reference to the con
clusions arrived at, in respect to the legality of a par
ticular enactment, by any legal tribunal. It would be 
no adequate protection to the public, against erroneous 
and unlawful legislation on the part of a. colonial 
legislature, that a decision of a court of law had 
pronounced the same to be ultra vires. An appeal 
might be taken against this decision, and the queHtion 
carried to a higher court. Pending its ultimate deter
mination, the public interests might suffer. There
fore, whenever it is clear to the advisers of the Crown 
that there has been an unlawful exercise of power by a 
legislative body, it becomes their duty to recommend 
that the royal prerogative should be invoked to annul 
the same. 

The Crown, moreover, is the chief executive autho
rity of the empire, and the instrument for giving effect 
to the national will, as the same has been embodied in 
acts of the Imperial Parliament, or sanctioned by Par
liament, upon the advice of responsible ministers. It 
is the proper function of the Crown, therefore, to 
uphold and enforce the national policy throughout 
the realm; save only in 80 far lUI rights of local self.. 
government may have been conceded to any portion 
thereo£ 

Furthermore, the Crown occupies, towards the colo
nial dependencies of the empire, a paternal relation; 
which, at least in the earlier stages of their political 
existence, justifies and requires that the mature expe-

- See Mennie, Of the Coloniea, p. 662. ADd see poM. p. 138. 
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rience and enlarged political insight of the statesmen 
who guide public affairs in the mother country should 
be utilized to the benefit of their fellow-subjects in 
the colonies, while they are gradually attaining to a Beneficial 

knowledge of the practical business of legislation in ::;: :;", 
their limited sphere. This will oftentimes necessitate ~w"'t!o-. 
the directing hand of imperial statesmanship, to correct la.;ou.

and regulate immature and unwise attempts at legisla-
tion, such as has occasionally proceeded from colonial 
legislatures before they had acquired the requisite 
knowledge and experience to enable them to discharge 
their responsible duties aright. 

Upon these grounds, it is impossible to gainsay the 
great public advantage which results from the pos
session by the Crown of the veto power. It is evident 
that the prerogative, by virtue of which the Crown is 
authorized to supervise and control the acts of all sub
ordinate legislatures throughout the empire, is held for 
the especial benefit of the colonies, as well as for the 
security of the nation at large. 

In the case of colonies having responsible govern- ~::::!r 
ment, this right of veto is, however, very sparingly DDde~re
exercised. Wherever that system has been introduced, ~~~Ie 
her Majesty's government has, as a general rule, re- meuL 

frained from interfering with colonial legislation; except 
in cases specified in the royal instructions to the go
vernors, which almost exclusively refer to matters of 
imperial relation, and not of mere local concern. .. But, 

• See Hans: Deb. vol. crni. p. oolonies. Year by year, however, 
914; vol. CXX1V. PI'- 662, 5i5, 717. in New South Wa.1ea and adjacent 
CRoad"_ Session Papers, 1869, no. colonies, bills are resened for the 
18 LOI"t1 .Norton's paper, U How Bignifieati.on of her Majesty's plea
not to retam the ColoDle."':' in the sure thereon. But it is not easy to 
'" SineteE"ntb Cent~ JI for JUlY. tr&c:e the subseqnent fate of these 
1879 The p1"8Sen~ Writer has not measures. The Index to the Tas
~n ,able to ohtain precise informa- mania statutes,. printed in 1876, 
tolon In respeet to the exercise of the mentions three acts onlY of that 
preroga.ti\'"e of di.qllowanee, in the colony as being disallowed. between 
ease of bills P""""i i,,1he Aust.ralian 18ti3 and 187;;: na., the Offender'. 
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if her Majesty's ministers ~hould be of opinion that 
any constitutional principle, was infringed by a coloniul 
enactment it would be their duty to advise that the 
royal veto should be put upon it; and they ought not 
to shrink from the performance of that duty for feur of 
possible consequences, in disturbing harmonious rela
tions between the colony and the mother country .. 

Since the conce8sion of responsible government to the 
principal colonies of Great Britain, as well as fonnerly, 
the imperial government, while seldom resorting to 
the extreme measure of disallowing colonial acts, hu" 
repeatedly pointed out, in deApatches from the secretary 
of state for the colonies to the governor of tbe colony, 
errors, defects, or omissions, in colonial laws, which re
quired to be remedied by further legislation;' and ha8 
cautioned the colonial government as to the 8pirit in 
which certain exceptional powers, granted by a colonial 
act, which had been approved by the imperial govern
ment, should be made use of, 80 as to avoid abuse or 
oppression.- In this way, the paternal ove~ight of her 
Majesty's government has frequently been exercised, 
for the benefit of the colonies, without encroaching upon 
the rights of local self-government. 

Subject, however, to the constitutional oversight and 
discretion of the Crown - by which all colonial legisla
tion is liable to be controlled and annulled, if exerciHed 
unlawfully or to the prejudice of other parts of the 

Punishment Act;, of 186.1 ; the Go
_'. Salary lIedoetion Act;, of 
1868; and the J nten:olonial Free 

~fn ~~ 1:~ ~~I:.= 
of Canadian Idatules, since the ea. 
tabli~hment of responsible goftrD
meoL in Canada. will be found in • 

1aIA.: ~ :: ~~":~Hano. Deb. 
_1. exei. p. 19S.~. And _ bw 
Iordobip'. despIIIdl to the goyemor 

of Qneenoland, of lIarcb Zl,l877, 
1""', p. 100. 

7 See Canadian preeedentM, in 
Canada .Asoembly Joumall, 1M3, 
p. 47. lind. 1IW1 (apT'''' W.); 
1848, p. 45; 1849 (a/1>X. N.) ; 
and 1851 (al'J'L ZZ.). .'Qr pr ... 
cedenta in other BritWl North 
American cokmieA, IIee Cmnmona 
Paper'll, 18M. 1'01. xl. pp. 691~70>l. 

• Canada A.embly" .lOIUIJaIo, 
1866. p. 292. 
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empire, - complete powers of legislation appertain to 
all ~uly constituted colonial governments. Every local Limits of 

legIslature,...,.... whether created by charter. from the ",donial 

Crown, or by imperial statute - is clothed with supreme ::-.r":~i,~~ 
authority, within the limits of the colony, to provide 
for the peace, order, and good government of the in
habitants thereof. • This supreme legislative authority 
is subject, of course, to the paramount supremacy of 
the Imperial Parliament over all minor and subordinate 
legislatures within the empire. The functions of control 
exercisable by the imperial legislature are practically 
restrained, however, by the operation of certain consti
tutional principles hereafter to be considered. Mean-
while, it may suffice to observe that the right of local 
self-government conceded to all British colonies wherein 
representative institutions have been introdnced, con-
fers upon the local legislature, with the co-operation 
and consent of the Crown, as an integral part of· such 
institutions, ample and unreserved powers to deliberate 
and determine absolutely in regard to all matters of 
local concern. 

In the event of a colonial legislature assuming to ex
ercise powers in excess of its lawful competence, and 
in case the Crown has not interposed to annul such un
lawful acts, application could be made to the courts of 
law within the colony, to decide upon the proper limits 
of the jurisdiction belonging to the legislature in the 
particular instance. b Such occasions of judicial inter
ference are, however, of rare occurrence, save only 
under the Canadian constitution. The dominion of Ca.
uada comprises a federal parliament, with minor pro
vincial legislatures, the respective powers of which are 
limited and defined by the British North America act of 

• See Baron Parke'. jndgmeu', in KieU"1 o. Canon, 4 Moore'. Pri"1 
Coon. Rep. 85. 

• See pool, P. 875. 
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1867. In the working of this constitution, questions 
have frequently arisen as to the powers exclusivcly 
assigned either to the dominion or provincial authorities; 
and the determination of these questions has suitably 
devolved upon the courts oflaw. But this subject will 
be separately discussed in another part of this treatise. 

To revert to the question immediately before us; 
namely, the exercise by the Crown of the veto power 
over colonial legislation. 

Under the Rules and Regulations for the direction of 
her MaJesty's Colonial Service, the governor in every 
colony has authority either to give or to withhold his lUI

sent to laws passed by the other branches of the legis
lature therein, and until that assent is given no such 
law is valid or binding.· 

The royal instructions do not define the precise time 
and circumstances under which the royal assent shall 
be gi~en to bills passed by colonial legislatures, neither 
do they limit the action of a governor, in the exercillC 
of this prerogative, to the usage of the sovereign in 
the mother country. Ordinarily, it has been usual for 
the governor to proceed to the legislative buildings 
for such a purpose, and to declare the royal pleasure 
upon bills passed, in presence of the legislative bodies. 
But, sometimes, it has been deemed expedient, even 
during a session, that the royal assent should be mafle 
known by proclamation,. a course which is generaIly 
adopted in the case of bills reserved for the sib'llilics,. 
tion of the royal pleasure thereon. 

Agreeably to imperial usage,' it has been customary 

• Colonial Roles. ISi9 ...... 48. 
• See the N ewfoondJand AMem

blv Joorna". 1S111. pp. 91. 92. 
". u 'When bills have pasaed both 

bouaeB. ibe 'lringt. royal as;eot is 
not to be given, hut either by com
missioll, or in penon, ill preeeuee 

ofbotb h~"" Thitlisadecla,... 
tion of Sir F..dward Coke. in I6'JI, 
qooW by Hat<ell (vol. ii. p. 3:1>;). 
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thi.e1I~ 
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for the governor or governor-general in Canada to 
attend iu state in the Legislative Council chamber for 
the purpose of giving the royal assent to _bills, in the 
presence of members of both houses, specially sum
moned to appear before his Excellency for that purpose; 
but tbis practice is not essentiaJ.f 

In several of the Australian colonies, a different prac
tice has prevailed. In New South Wales, in New Zea.
land, and in Queensland, bills, other than bills of appro
priation, are as a general rule, assented to by the go
vernor at his official residence, or office, in the presence 
merely of the clerk of the parliaments; and both 
hou.~es are subsequently notified thereof by message 
under the sign-manual. 

In South Australia and in Victoria, it has been usual 
to follow the imperial practice. But the attorney-gene
ral of Victoria has advised that" the governor can 
legally and constitutionally give the royal assent" at the 
government offices, or ,elsewhere, to all bills (except 
the appropriation bill) presented to his Excellency by 
the clerk of tbe parliaments for her Majesty's assent." 
"Such assent, however, should afterwards be notified by 
message to both houses of parliament, according to the 
practice in other colonies." a 

Every colonial governor, excepting the governor
general of the dominion of Canada,h is directed by the 

f Sef! the British North America. 
Act, IH67 t sec. 55, which leaves 
thi~ question an open one in Canada. 
And kt..>e an exceptional instance in 
Canada, of a contrary p'ractice, pro-
po.;ed,-owiug to the Illness of the 
go\'emol', - hilt eventually aban
doned, because of his auiiden de
cease, and the appointment of a 
deputy.governor, who assented to 
the bills in the customary way. 
Canada Asst>mbly Journals, Sept.. 
11 and 18, 1&11. 

C Victoria Leg. Couneil Journal, 
1877-8, p. 160. But on Oct. 10, 

1877, the Assembly, by resolution, 
authorized their speaker to present 
the appropriation and loan bills to 
tbe governol', for the royal assent, 
at the ~V8rnmellt house. And 
this is the clI!;tomary practice in 
Tasmania. The parliament of 
South Australia ha,... adbered to 
English constitutional practice, in 
this particular. See a memoran .. 
dum by the speaker of the Assembly 
ou the presentation of money billS; 
ord.red by the Assembly to be 
printed in Jul,.. 1873. 

• As to tillS exception, see alllt, 
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royal instructions to reserve certain specified bills for 
the signification of her Majesty's pleasure thereon, or 
to give the royal assent to them only in the event of 
their containing a clause to suspend their operation 
until they have been confinned by the Crown. Bills 
requiring to be thus dealt with are not defined alike in 
the instructions to all governors, but the instructions 
on this head refer generally to matters of imperial con
cern, such as bills affecting currency, the anny and 
navy, differential duties, the operation and effect of 
treaties with foreign powers, and any enactments of an 
unusual nature touching the prerogative, or the rights 
of the queen's subjects not resident in the particular 
colony! 

In the most recent instructions issued to the governors 
of colonies, and especially in those accompanying the 
letters-patent constituting the office of governor of the 
Cape of Good Hope and of South Australia, these 
directions are defined in the following tennl!:-

The governor is forbidden to assent in the queen'8 
.name to any bills of the classes hereinafter specified: 
granting a divorce from the bonds of marriage; grant
ing land, money, or other donation or gratuity, to him
self; to make a legal tender of paper, or other currency 
except the coin of the realm, or other gold or Ailver 
coin; to impose differential duties (other than 8S allowed 
by the Australian Colonies duties act 1873); which may 
contain provisions apparently inconsistent with obliga
tions imposed on the imperial crown by treaty; which 
may. interfere with the discipline or control of the im-

p. 85. Pursuant to the change in 
the teDor of the royal instruction. 
to governon of Canada,-fim in
trodu<ed in ISiS. by the omi .. ion 
of any direction fur the reservation 
of bilb.-an act puoed by the 
Canadian par/iamrot in lSi9, to 
eIIect the jndicia! separation of eer-

bin,...niea from the bonds of mat
rimony, was -.ented to by Ihe 
governor-general (42 Viet. 79), 
which act previonaly moat needs ha~e 
been ........ ed for the aignificaUon • 
of the royal pJea.ure thereo... 

I Col. Beg. lSi9, 008. 32, 33. 



IMPE1UAL CONTROL OVEROOLONIAL LEGISLATION. 133 

perial army or navy; which may contain provisions of 
an extraordinary nature and importance, whereby the 
royal prerogative, or the rights and property of British 
subje!;ts not residing in the colony, or the trade and 
shipping of .the United Kingdom and its dependencies, 
may be prejudiced; and a.ny biII containing provisions 
to which the royal assent has been once refused, or 
which has been disallowed. Unless any such bill shall 
contain a clause suspending the operation of the same 
until the signification of the royal pleasure thereupon, 
or unless the governor shall have satisfied himself that 
an urgent necessity exists,· requiring that such bill 
shall be brought into immediate operation, in which 
case the governor is authorized to assent thereto; ex
cept such bill shall be repugnant to the law of England, 
or inconsistent with any treaty obligations of the 
British Crown. But he is required to transmit any 
bill so assented to to the sovereign; by the earliest op
portunity, together with ·his reasons for assenting to it.l 

By an imperial statute, passed in 1865, it is provided 
that no colonial law, which has been assented to by the ~~':~~on 
governor, shall be deemed to have been void by reason ::;:~:u~ 
only of its being inconsistent with the tenor of any tiu .... 

instructions applicable to the same, which may have 
been given to the governor by or on behalf of the 
Crown." 

But it is not competent to the advisers of the ,Crown 
in England to recommend the sovereign to give her Act. re

assent to any act passed by a colonial legislature, and r'::~::10 
reserved for the signification of the royal pleasure l~gi.1a,. 
thereon, if the same should contain any provision re- Iiou. 

pugnant to an existing imperial statute.· Even if such 

. j Instructions to Earl Dufferin, 
dfLted. May 2"J, 1872, sec. 9. lu .. 
sU'uctlOns to thG governor (for the 
time being) of· the colony of tho 
Capo of liood Hope, dated I'-.b. 26, 

11177. Iustructions to the governor 
of South Australia, dated April 211, 
1877. 

• 28 and 29 VicL e. 63, sec. f.. 
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repugnancy be merely technical, an act of Parliament 
must first be obtained before the colonial act can be 
assented to.' 

r .. galad· When the governor of II. colony is adviRed by his 
~;~t:~en ministers to give the royal assent to a. bill passed by 
;:Z~ .... be- the colonial legislature, it is essential that he Mhould be 
bU":nglD assured, upon proper authority, that the particular mea-

sure is within the competency of the legislature to 
enact; and that it is one which the royal instMictiol18 
do not require that he should reserve for the significa
tion of the pleasure of the Crown. Accordingly, it is 
customary, in every colony, for the governor to receive 
from the local minister of justice, or other law officers 
of the Crown, a report in reference to all bills to be 
submitted for his sanction, which Apecifies whether any 
legal objection existed to his assenting to them, or 
whether his duty and obligations, as representative of 
the Crown, would necessitate that he "hould withhold 
his assent from anyone of such bills, or reserve the same 
for the consideration of the imperial government. Ir 
the goyernor should not be satWied as to his duty upon 
receiving a written report from the colonial law officers, 
- which should be made, not in their capacity of politi
cal advisers, but 88 the authorized exponents of the law, 
-certifying that no legal impediment exists to his 
giving the sanction of the Crown to the bills presented 
to him, he is at liberty, in any matter which is not of 
purely local concern, to take further counsel, from the 
attorney and solicitor generals of England, by whom 
the Crown itSelf must ultimately be advised, in all 
doubtful C88eS of constitutional practice.- But if the 
question, 88 to the legality of which the governor is 

I Cueof the Canadian Copyri~ 
Act, HlIDlI. (leb. wi. can. p. _. 
.Ad 36 aud all Viet. e. M. 

• New tioutlt Wales, ''fl:'. A .. 
aembI,l'_ aud Proe. :185910, 

.. 01. iii. p. 911. Iwl. 18'72-73, 

.. 01. i. p. m. Common. Paper'll, 
:1878, C. 1~, p. 41; Queenoland 
Gold .·ieldo A"', or 11!1U: _ ~ 
p. 1M. 
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desirous of being assured, be one of purely local concern, Ad,·i.,. of 

it would not be regular for the governor to take the for- :::':~·l~" 
mal and official advice of other judicial or l.egalauthori- officera. 

ties than those who occupy in the colony the position 
of crown law officers. As a general rule, a governor 
would be justified in accepting and acting upon state-
ments of such functionaries, in local mattel"!l. Though 
if bis own individual judgment does not coincide with 
their interpretation of the law, his responsibility to the 
Crown may require him to delay acting on the advice 
of his ministers. But whatever steps he may think fit 
to take upon such a grave emergency, and from what-
ever materials his opinion may be formed, he is indivi-
dually responsible for his conduct. and cannot shelter 
himself behind advice obtained from outside his mini&-
try." 

And here it may be well to state the rules which have Of imp" 

been laid down by the imperial government in respect ~':!~m:"' 
to applications from a. colony for the opinion of the cera; 

law officers of the Crown in England upon any impor-
tant question of law which has arisen in the admini&-
tration of the colony, especially questions of a legal or 
constitutional nature, affecting the exercise of the royal 
prerogative, or the relative and appropriate rights of 
either branch of the legislature therein. 

If in any case a colonial government or legislature 
desire to obtain the opinion of the English law officers !':ken; 
on any question of this description, it is necessary that 
the secretary of state should be furnished with a de
tailed statement, explailling precisely what doubts have 
arisen, and under what circumstances, enumerating the 
instruments or laws bearing on these doubts (of which 
complete copies should in all cases be annexed), setting 
forth l'erbatim, the particular provisions of the same 

• Secretary Sir !If. Hieb-Seocb to Governor Bowen, July 5. 1878-
COlllllloua I'llpero, 1878, C. 2173, P. 81 Aud see anl_, p. 8. 
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which appear relevant to the matter in hand, and in 
concluBjon stating explicitly the particular questions to 
which answers are desired. All papers for the con
sideration of the attorney-general and 80licitor-geneml 
should be sent in quadruplicate." 

The opinion of her Majesty's law advisers is occasion
ally obtained for the guidance of the governor, in the 
exercise of his personal discretion; and not unfrequently 
similar advice is requested by her Majesty's government 
on the application of a colonial ministry, who are pre
pared to guide themselves by the advice which they 
might receive. But the queen's ministers have never 
undertaken to obtain the official opinions of the attorney 
and solicitor generals for aD assembly or association of 
private gentlemen, however respectable. "It would be 
peculiarly inconsistent for her Majesty's advisers in this 
country to call for such an opinion with the apparent 
object of guiding an opposition to the responsible advL&. 
ers of hcr Majesty's representative in" any colony of 
the British CrowD.P 

In 1861, Sir George Grey, leader of the opposition in tIle 
New Zealand HoD.'Ie of Representatives, applied for the opi
nion of the law office1'll of the Crown in England in reference 
to a ministerial measnre for the abolition of the provincial 
governmenu., then pending in the colonial legislature, and 
which he was desirous of defeating. Sir G. Grey was espe
cially anxious to know whether in the opinion of these emi
nent legal functionaries, the Imperial Parliament had or had 
1I0t conferred npon the General .ABsembly of New Zealand, 
by the Constitution act, the power of abolishing the provinces 
without their consent. Bnt the secretary of state had pre
vionsly announced that her Majesty would not be advhied to 
exercise her power of disallowing the act for the abolition oC 

• C. O. Reg. 1879, c. 15. Queerudand A-mJbly Voles, !!e-
• Secretary of State for the eo. ""Dd Seooioa, 1867, TOL i. p. 633. 

Jonies, despatch of Oct. 2'J, 1867; 
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provinces; and no response was made to Sir George Grey's 
application. q 

Whenever bills are tendered to the governor of a Go;eili 
colony for the purpose of receiving the royal assent, he ::.:~ ~~ 
is bound to exercise his discretion in regard to the ::hl:~ng 
same; and to determine, upon his own responsibility as 
an imperial officer, unfettered by any cousideration of 
the ad vice which he has received from his own ministers 
upon the subject, the course he ought to pnrsue in 
respect to such bills: whether to grant, or to withhold, 
the royal assent, or to reserve any particular bills for the 
signification of the royal pleasure thereon. It then 
becomes the duty of the governor to transmit to the 
secretary of state for the colonies all laws assented to 
by him in the name of the sovereign, or reserved for 
the consideration of the Crown ; accompanied, whenever 
it may seem to him to be necessary, with such explana-
tory observations as may be required to exhibit the 
reasons and occasions for proposing such laws for the 
final determination thereon of the queen in council' 

For, although a governor as representing the Crown Second 

is empowered to give the royal assent to hills, this act :b.,toof 
is not final and conclusive; the Crown itself having, in Cro"", 

point of fact, a second veto. All statutes assented to by 
the governor of a colony go iqto force immediately, 
unless they contain a clause suspending their opemtion 
until the issue of a proclamation of approval by the 

• Ne .. Zealand Gazette, 1878, 
pp. 918. 919; Ne .. Zealand Papem, 
1878. A. 1. pp. 24, 20. . 

• The Colonial Secretary (Earl 
Grey), Hans. Deb. ~. CY. P. r.o. 
Briti.h North Ameri ... Act 1&17, 
...,. 00. Roval ItlSVuetiona 10 Go
'Veruon. .". heneY8l' any puti€"S who 
lll&y consider tbe-msebes aggrieved. 
b:t all lid JI&"'I<d by a eolonial \eo 
gi .. dature f<!~ard \0 the governor, 
for InW8I1USS1OU 10 the 80Vereign 

:::"J!' f~ tb~:"~f ':he 
act, the g<m'rnor obould fnrnish his 
ministers with copies of BDCh. repre
senations or memo~ that they 
may append 10 the oame "hat.e_ 
oboenatioua they may think fit. 
ease of the Aot .... """ding II Gnmt 
10 KiDg's College; N ... Bnmswiek 
A ....... b1y Journals, 1859, pp. Ill, 
202. 
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queen in council,' or some other specific provision to 
the contrary; but the governor is required to transmit 
a copy thereof to the secretary of state for the colonies; 
and the queen in council may, within two yellrs after 
the receipt of the same, disallow any such act.' 

All colonial enactments are submitted to the scrutiny 
of counsel by the colonial department, and if thcy re
late to commercial questions are referred to the consi
deration of the board of trade," and when necessary to the 
law officers of the Crown to ascertain their legality, and 
to determine whether they contain any provision which 
interferes with the exercise of any prerogative of the 
Crown' or which is " repugnant" to the law of England. 
And any law to which objection could be taken on the 
ground of repugnancy is, to the extent wherein it is so 
repugnant to imperiallegi.lation, " abwlutely void and 
inoperative,'''' and should be fonnaIly disallowed by 
the Crown. 

It is also the duty of the law advisers of the tolonial 
office to ascertain whether colonial laws have been 

, framed so as to give adequate and complete effect to 
the inteiltions of the legislature. 

In conformity with ancient usage, the assent of the 
Crown to colonial acts, or its disallowance of the same, 
is signified by the approval by her Majesty in council 
of reports advising the course to be pursued in particu
Jar cases. These reports nominally proceed l1li of old, 
from the committee of council for trade and plantations 

• As in the ease of the Canada 
Cummcy Acta. Jl'I"I'O'l in ~&>I. and 
in 18.53; and of the Canadl&D Copy
right Aet of 31 Viet ... 66. 

• Clark. Colonial La... p. 46; 
81 Goo. III. c. 31. _. 31; B. N. 
America Act, 1~, ReC. 56; 8. 
Africa Union Act. 1877, __ 26. 

• Todd, ParL Gort. voL ii. pp. 
525,663. 

... See CommoM Paperw, 18M, 
mi. sJ. pp. 697. G~8. 

.. 28 and 29 "iet. c. 63 ....... 2-
4. As to what constitutes .. repug_ 
nancy," and the method of deter
miuing the 1alDe. flee Law Magazine 
(111M), N. S. yolo n. p, I. La II&
YDe Critique, Ice .. liu Canada. Jan
Tier, 1872, P 51: Ha ..... d Deb. yo!. 
ceny, pp. 2b2, 426. 
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(now called the board of trade), but tbey actually ema
nate from the colonial office. No colonial act can be 
disallowed, except upon the issue of an Qrder of the 
queen in council. Otherwise, it is customary to notify 
the governor that the acts forwarded by him will be 
"left to .their operation;" or," that her Majesty will 
not be advised to exercise her power of disallowance 
with respect to .. the same." 

The constitutional practice in regard to imperial con
trol over bills passed by colonial legislatures, and the 
circumstances under which that control is now exer
cised, in the case of self-governing colonies, will be 
further exemplified by a series of illustrative prece
dents:-

These precedents, it should be observed, are princi
pally taken from the political annals of Canada, as 
affording a wider and more instructive field of inquiry 
into the practical working of imperial supervision over 
('olonial legislation than is obtainable from any other 
quarter. . For the experiment of incorporating the 
principle of " responsible government" into the politi
clll institutions of a colony was first applied to Canada, 
before it was introduced elsewhere. And it is also 
important to notice the continued exercise of imperial 
ftscendllncy over legislation in Canada, when her boun
daries were enlarged, her political importance increased, 
and her right to the fullest measure of political freedom 
consistent with the supreme authority of the empire 
was frankly acknowledged by the mother country, upon 
her elevation into the rank of a dominion with subordi
nate provinces subject to her rule. We will note, first, 
Cllnadian practice, from the time of the union between 

• First Report, West Indies ibid. vol. cuii. pp. 1167. 1288. His 
Legal Commission; Commons p... paper in the N iueteenth CentulJ for 
~l". 1825. vol. xv. p .. 233; Earl Juue. 1879. p. 953. Cauada Sesa. 
(;rey. U ..... Deb. wI. eVl. p. 11:10; Papers, 1870, no. 39. 
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Upper and Lower Canada, and the consequent intro
duction of local self-government into the united pro
vince in 1841: np to the period of the confederation of 
the British North American colonies in 1867. 

At the close of the first seMion of the parliame!1t of 
United Canada,-on Sept. 18, 1841,-no le88 than 
fifteen bills were reserved fot the signification of the 
royal pleasure thereon. But all these bills after
wards received the royal assent. with the exception 
of a bill to provide for the freedom of electiollR. 
For some reason, which is not on record, the assent 
of the Crown was withhold en from this measure. In 
the following session, a new bill on the subject was 
introduced, which was passed and assented to by the 
governor-general 

In 1842 and 1843, and also in subsequent Res.~ionR, 
up to 1878, various Canadian bills were reHerved for the 
consideration of her l\Iajesty's government. But this 
course was necessitated, in regard to certain descrip
tions of measures, by reason of their affecting the pre
rogative of the Crown, or being of a character that, 
under the royal instructions, rendered such a proceed
ing imperative.' It is not requisite, therefore, to make 
special reference to bills reserved nnder these circum-

• For a return of the Uti .. and 
dates of bills pused by the legisla
tnres of Canada, Nova Scotia, N .... 
Bmnswick. Newfoundland, and 
Prince Edwanl IsJand 8ince 1836. 
and up to It!64. which were reserved 
_ by the governor. or by the ope ..... 
tion of .. suspending clause ill the 
particular acto - for reference to 
the imperial government, specify
ing those to which the royal ...... t 
...... oltimalely refused; with eJ:
_ from despatches ... igning 
reuonB for the BIIIJIe, wee CoIn
mono Pape .... 1864. vol. J:i. p. 663. 
Within th .. period. DO 1_ than 
three hoodred and fony....,., bills 

...... ""","ed by the ~ernoro of 
th..... British North Am.rican ro
lonieA, or tn1.8peDded in their 0pera..
tion. until her lIlaJesty·. pl ..... re 
.hooJd be made Irno .... ; to forty
BeVeo of which biJ .. the royal .. 
&em .aa~ lor varioua reanon8 of laW' 
or of public policy. afterward. re
fused. Moot of tbeoe _. bow
evert occurred. prior to the concea--::e "!t.::.. T:j::~:fbif.:t~ 
oerved hao been ooruriderably re
duced. and v->dually I_ned to " 
miuimum. (Ibid. p 709.) 

• Canada Let!'. AJ.embly Jonr
aaIa. lata, p. 210. 
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stances; as, in most instnnces, they afterwards received 
the royal assent. It will suffice to point out the bills 
which failed to receive the assent of the Crown; or 
which, notwithstanding that they had received the 
same through the governor-general, were afterwards 
disallowe~ by the queen in council. 

In 1843, Sir Charles Metcalfe being governor-general, and 
Messrs. Lafontaine and Baldwin leaders of the pl'ovincial ad
ministration, they obtained his Excellency's consent to submit 
to parliament a bill for the discouragement of secret societies. 
But the measure which they introduced included several 
clauses to which the govemor repeatedly took exceptiOli, on 
the ground that they were arbitrary, oppressive, and U\1con· 
stitutional. Nevertheless, the bill passed through both houses 
of the legislatqre. Whereupon, the "governor declared his 
intention of reserving it for the consideration of the imperial 
government. Ministers objected to this proceediug. They 
also differed with the governor, in regard to the mode of ex-
ercising the patronage of the Crown in appointments to"office. 
They accordingly resigned, - one only of their num bel' re-
maining in office. At this juncture, parliament was pro-
rogued; the secret societies bill; with some others of minor 
importance, being reserved for the signification of the queen's 
pleasure thereoll. A new administration was then formed, 
and a dissolution.of parliament ensued. In the new Assem-
bly, the incoming miuisters were sustained. The royal assent 
was withholden from the secret societies bill; because .. the 
q Ileen cannot be advised to concur in an enRctment placing 
any class of her Majesty's subjects beyond the protection of 
the I~w. and depriving them, without a previous conviction 
for crime, of the privileges to which all British subjects have 
a common title." The governor-general was also notified that 

SE'cr('t so
cieties bHL 

his conduct was approved by her Majesty's government-" 
In I8l4, a reserved bill, for better securing the independ-" Legi.I •• 

ence of the Legislative Council, was not assented to, because the ~ll~~Ul). 
la w officel'S of the CroWD advised that it contained provisions 

• Canada Leg. Assembly Jou,," xl. p. 689; Hans. Deb. vol. h,.... 
lIal •• ~8~, pp. 181-210; ~8*-S, pp. 89-72. 
p. 66; Commons Papers, 1866, vol. 
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that were" repugnant" to the imperial Act 8 and 4 Vict. c. 85.· 
In the same year, a bill to explain and amend an act of the 
previous seStlion, vesting certain property in the officers of her 
Majesty's ordnance, Wl\ll reserved, and not afterwards assented 
to, for reasons that were not made known to parliament.· 
But, in 1l:l46, another act on this subject was passed, and 
assented to. 

In 1846, a reserved bill, to divorce one Mr. Harris from hiM 
wife, was refused the royal assent, on the I'eport of the law 
officers of the Crown that, whereas the parties were not domi· 
ciled in Canada at the time of the passing of tbe act, the court.. 
of law would not consider the act adequate to effect a valid 
divorce, even if it were to receive the sanction of the Crown." 

In the same year, the royal assellt was withheld from are· 
served bill to authorize tbe creditor of a public officer to 
attach a part of his official salary, in satisfaction of a judg. 
meut against him,- because tbi. bill was liable to grave ob
jectiolls, on grounds of public policy, and because no similar 
law exists in England." 

By order of the queen in council, dated July 18, 1849, a 
Canadian act, passed aud assented to in 1847, for the incorpo
ration of the town of By town, was disallowed.' Meanwbile. 
however, the Canadian parliament in 1849 had passed an act 
to repeal the act aforesaid from Jan. 1, 1850, and to suht!ti· 
tute other provisions for the incorporation of By town. The 
grounds of objection taken by the imperial government to the 
act of 1847 do not appear. but it ia evident that they were 
removed in the later act of 1849, inasmuch 88 that statute Wa.tl 

allowed to go into operation.' 
By order of the queen in council, dated April 14.1851. a 

Canadian act, passed and assented to in 1850, in relation to 
the curreucy. was disallowed, for varions reasous: (1) be
cause the governor-general, by assenting to this act, and not 
referring it for the special consideration of the imperial go
vernment, acted in contravention of the royal instructiol1ll; 
(2) because the act proposed to confer upon the governor. 
general the right of coining. - a prerogative reserved by con-

• Canada Leg. At!8eIDbly Jour· 
.... Is, l.844-5. p. 65. 

• Ib,d.:1846, p. 81. 
• Ibid. p. 29. 

• /bid. p. 43 . 
I lind. 1850. p. 7 . 
• See 01 ... , Canada Act 13 and H 

Viet. .. !to!. 
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stitutional law to the sovereign; (3) because of the clause 
contained therein to alter the current rates of certain foreign 
coins, - which, being enacted without the previous asseut of 
her Majesty in council, Willi an intetierence with-imperial con
trol over the value of current money in circulatiou throughout 
the realm. Previous to the formal disallowance of this act, 
much correspondence took place respecting it between the 
colonial and imperial governments.' Subsequently, in the 
years 1851 and 1853, new currency acts were passed by 
the Canadian parliament; but they were framed with due 
I'egard to the I'oyal prerogative, and contained clauses to post
pone their enforcement until after the issue of royal proclama
tions to declare the time when they should go into operatiou. 
These acts, moreover, were CRI'efully considered between the 
respective governmeuts, aud the correspondence thereon com
municated to the Canaclian parliament.' And althongh, by the 
Blitish North AlIlel'ica act of 1867, the Imperial Parliament 
has specially empowered the parliament of Canada to exercise 
.. exclusive legi:!lative authority" in relation to .. currency and 
coinage," the acts passed in Canada, upon the subject of the 
currency, in 1868 and in 1871, expI'essly conserve the preroga
tive of the Crown in the matter of coinage, and authorize her 
Majesty to affix by pl'Oclamation, D'Om time to time, the rates 
at which coins in circulation in Canada, or struck off by order 
of her Majesty for use in Canada, shall pass current.' 

By Oluer of the q lIeen in council, dated Sept. 23, 1859, 
a Canadian act, passed and assented to in that year, to impose 
a duty on vessels admitted to registry and to the Canadian Shipping 
coasting trade, and belonging to couutries not admitting Cana- billa. 

dian vessels to similar privileges, was disallowed.k 

By oluer of the queen in council, dated Jan. 6, 1862, a 
Canadian act, passed aud assented to in 1861, to give juris- EIIJ"a-t.,.. 

dictiOl.1 to ~anadian magistrates, in respect of certain offences l!':~;~ 
commItted lD New Brunswick, by persons afterwards escaping tiOD. 

to Canada, was disallowed, as being in excess of the juri.;dic-

• Canada Log. Assembly lolU'
DaiS, 1851, apI'''' Y. Y. 

I IbId. 1852-3, apI'''' P. 
I Canada Act.. 31 Viet. Co 45; 

84 Viet. o .• ; and see the Queen's 
l'roclawat.ion, dated Dec. 9, 11!76, 

in regard to bronze coins for circu ... 
lat.ion in Canada. prefixed to the 
Canada Slats. 1877, p. 61. Al ... 
Canada s.... Papers. 1870, no. 40. 

k Canada Log. A88eIl1bly JOlIl'
DaIs, 1860, po 6. 
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that were .. repugnant" to the imperial Act 3 and 4 Vict. c. 35.· 
In the same year, a bill to explain and amend an act of the 
previous session, vesting certain propel'ty in the officers of her 
Majesty's ordnance, Wall reserved, and not afterwards assented 
to, for reasons that were not made known to parliament.
But, in 11:!46, another act on this subject was pRlISed, aud 
assented to. 

In 1846, a reserved bill, to divorce one Mr. Harris from hi. 
wife, was refused the royal assent, on the report of the law 
officers of the Crown that, whereas the partie. were not domi
ciled in Canada at the time of the pas"ing of the act, the court.! 
of law would not consider the act adequate to effect a valid 
divorce, even if it were to receive the sanction of the Crown." 

In the same year, the )'oyal assent was withheld from a re
served bill to authorize the creditor of a public officer to 
attach a part of his official salary, in satisfaction of a judg
ment against him,- hecause this bill was liable to grave ob
jections, on grounds of pnblic policy, and because no similar 
law exists in England.· 

By order of Ihe queen in council, dated July 18, 1849, a 
Canadian act, passed and assented to in 1847, for tbe incorpo
ration of the town of By town, was disallowed.' Meanwhile, 
however, the Canadian parliament in 1849 had passed an act 
to repeal the act aforesaid from Jan. 1, 1850, and to suhKti
tute other provisions for the incorporation of By town. Tbe 
grounds of objection taken by the imperial government to tbe 
act of 1847 do not appear, but it is eviderrt tbat they were 
removed in the later act of 1849, inasmnch as that statute WM 

allowed to go into operation.-
By order of the queen in conncil, dated April 14,1851. a 

Canadian act, passed and assented to in 1850, in reJalian to 
the currency. was disallowed, for various reasons: (1) be
cause the governor-general, by assenting to this act, and Dot 
referring it for the special consideration of the imperial go
vernment, acted in contravention of the royal instructiollll; 
(2) because the act proposed to confer npon the governor
general the right of coining. - a prerogative reserved by con-

• Canads Leg. Aaoembly Jaur
Dais, 1844-5. p. 6.5. 

c IlJuJ. l.846, p. 81. 
• IWl. p. 211. 

• /bid. p. 43 • 
• lhul. 1850. p. 7. 
• See am. C..,ads Act 13 aDd J4 

Viet. Co 8~. 
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stitutional law to the sovereign; (3) because of the clause 
contained therein to alter the current rates of certain foreign 
coins, - which, being enacted without the previous assent of 
her Majesty in council, was an inte,ference with imperial con
trol over the value of current money in circulation throughout 
the realm. Previous to the formal disallowance of this act, 
much correspondence took place respecting it between the 
colonial and imperial governments.- Subsequently, in the 
years 1851 and 1853, new cunoency acts were passed by 
the Canadian parliament; but they were framed with due 
,oeg ... rd to the royal prerogative, and contained clauses to post
pone their enforcement until after the issue of royal proclama
tions to declare the time when they should go into operation. 
These acts, moreover, were cat-efully considered between the 
respective governments, aud the correspondence thereon com
municated to the Canadian parliament.' Aud although, by the 
British North Al1)erica act of 1867, the Imperial Parliament 
has specially empowered the parliament of Canada to exercise 
.. exclusive legk;lative authority" in relation to .. currency and 
coinage," the acts passed in Canada, upon the subject of the 
currency, in 1868 and in 1871, exptOessly conserve the preroga
ti ve of the Crown in the matter of coinage, and authorize her 
Majesty to affix by proclamation, from time to time, the rates 
at which coins in circulation in Canada, or struck off by order 
of her Majesty for use in Canada, shall pass current.' 

By order of the queen in council, dated Sept. 23, 1859, 
a Canadian act, passed and assented to in that year, to impose 
a duty on vessels admitted to registry and to the Canadian 
coasting trade, and belonging to countries not admitting Cana
dian vessels to similar privileges, was disallowed ok 

By order of the queen in council, dated Jan. 6, 1862, a 
Canadian act, passed and assented to in 1861, to give juris
diction to Canadian magistrates, in respect of certain oliences 
committed in New Brnnswick, by per.ons afterwards escaping 
to Canada, was disallowed. as being in excess of the jurisdic-

• Canada Log. Assembly J ....... 
nal., 1851. al'l'x, Y. Y. 

'ibIdo 185a-a, appx. P. 
J Canada Acta 31 Viet. c.. 45; 

84 Viet.. o. "; and see the Queen'. 
ProcIawaI.iOD, daled Dec. 8, 10'76, 

in regard to bronze coins for circu
lation in Canada. prefixed IiO the 
Canada StaIa. 1877, p. 61. AI ... 
Canada s.... PapeIB, 1870. no. to. 

• Canada J..,g. Aasembly JODJ'o 
nala, 1860, P. 6. 
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tion belonging to the Canadian parliament, and only to be 
properly effected by imperial legi.;lation; or by an arl1mge
ment, in the nature of an agreement of extrnc:lition between 
the two provinces, to be earl'ied into effect by acts of the two 
provincial legislatures.' 

Let us now bri~Hy notice the instances wherein bills pa.'lSed 
by the parliament of the dominion of Canada. after its eota
bUshment nnder the British North Amedea act of 1867, La"e 
been disallowed by the Crown. 

On May 22, 1868, at the close of the first session of par
liament of the new dominion of Callad", an act passed hy the 
senate and house of commons" to fix the salary of the ga
vernor-general" was reserved for the consideration oC her 
Majesty's pleasnre thereon. It was proposed, by this act, 
to reduce the salary of the governor-general from .£10,000, 
at which rate it had been fixed by the imperial act of union, 
in 1867 (subject to alteration by the parliament of Canada), 
to .£6,500. 

But on Jnly 30, 1868, the secretary of state for the colonies 
notified Lord Monck (the governor-general) that while it was 
•• with reluctance. and ollly on seriollli occasion", that the 
queen's government can advise her Majesty to withhold the 
royal sanction from a bill which has passed two branches of 
the Canadian parliamellt," yet that a regard for the illterel\ts 
of Canada.. and a well-founded apprehension tbat a rednction 
in the salary of the governor which would place the office, as 
far as salary is a standard of recognition, in the third cl .... 
among colonial governmeuta, obliged her l\Iajt-sty·s govern
ment to advise that th;" bill should not be permitted to become 
law."' In accordance with the opinions entertained by the 
imperial government on .this snhject, and with the right to 
legislate thereon which was expressly conferred upon the 
parliament of Canada by the 105th section of the Brith>h 

, Canada Leg. Aooemblr Jour
nals, 1862, p. 101. The law offi
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North America act, the dominion parliament, in 1869, re
enacted, by their own authority, the clause of the imperial 
statute which fixed the salary of the governor-general, at 
'£10,000 sterling, equal to $48,666.63; the same to be payable 
out of the consolidated revenue of Canada. This act was 
necessarily reserved, under the royal iustl"Uctions; but it re
ceivedthe !\Ssent of her Majesty in council on August 7, 1869. 
From thm date, no further attempt has been made -to reduce 
the salary of the governor-general. 

On Dec. 17, 1869, the secretary of state for the colonies 
notified the governor-general of Canada, in regard to certain 
acts pa:!Sed by the dominion parliament in the previous ses
sion of parliament, that her Majesty would not be ad vised to 
exercme her power of disallowance with respect thereto; but 
that he observed that the third section of .. an act respecting 
perjury" assllmed to affix a criminal character to acts com
mitted heyond the limits of the dominion. .. As such a pro
vision m beyond the legislative power of the Canadian parlia
ment," the colonial secretary requested the governor-general 
to bring this point to the notice of his ministers, with a view 
to the amendment of the act in this particnlar.D Accordingly, 
in the ensuing session of, the dominion parliament, an act 
W8S passed to correct this error.· 

On May 12, 1!S70, an act passed by the parliament of the 
dominion of Canada, .. to estahlish and provide for the go
vernment of the province of Manitoba," was assented to by 
the governor-general in the queen 's name. While this act 
was under consideration in parliament, doubts were expressed 
as to the competency of the dominion parliament, under the 
British North America aot, 1867, to establish provincial go
verlllnents in territories admitted, or which may hereafter be 
admitted, into the dominion, and to provide for the representa
tion of such provinces in the Senate and House of Commons 
of the dominion. Accordingly, upon a report made to the 
privy council of Canada by the minister of justice upcn this 
subject, and approved by the governor-genera1, application 
was made to the imperial government to submit a measure to 
the imperial parliament, at its next session, for the purpose of 

• Canada Seas. Papers, 1870, no. 88 • 
• Act 33 Vict. o. 26. 
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quieting these doubts, and for preventing the necessity of 
repeated applications to the imperial parliament for additional 
powers to enable the dominion parliament to legi.late for the 
admission of new provinces into the dominion, upon similar 
terms and conditions as apply to the provinces already form
ing part of the same; and also for the alteration of the boun
daries of existing provinces, with the consent of the local 
government. 

In compliance with the wishes of the Canadian government, 
the secretary of state for the colonies, on Jan. 26, 1871, traM
mitted to the governor-general a draft-bill for effecting the 
purposes above mentioned; which, being approved in Canada, 
was afterwards enacted by the imperial parliament .• 

Oath. bilL ,On May 3, 187a, the governor-general of Canada (the Earl 
of Dnfferin) transmitted to her Majesty's secretary of state 
for the colonies a certified copy of a bill .. to provide for the 
examination of witnesses on oath by committees of the senate 
and house of commons in certain cases," which had passed 
both house. of tbe Canadian parliament, and received the 
royal assent through the governor-general. In his deBpatch, 
accompanying this bill, Lord Dufferin explained the nature 
and necessity for the measure, and the ressons wbich had in
duced him to assent to it, notwithstanding the fact that 
doubts ,had been expressed whether, on technical grounds, 
this bill was witbin the competency or jurisdiction of tlie 
Canadian parliament. He enclosed a memorandum from the 
minister of justice (Sir John A. Macdonald). giving expre .... 
sion to these doubts and de.iring that tbey migbt be consi
dered by her Majesty's government. 

On Jnne 30, 1873, the secretary of state for the colonies 
notified the governor-general that, upon the ad vice of the 
law officers of the Crown, her Majesty had agreed to an 
order in council, disallowing the act in question, upon the 
ground that it was ultra flire., as being contrary to the ex
press terms of the eighteenth section of the British North 
America act. He also poinred out that the Act 31 Vict. c. 24, 
p .... sed by the Canadian parliament in 1868, (or the purpose 
of conferring upon the senate the power of administering 

• Canada Seu. Paperw, 1871, DO. 20, 1'1" 136-141; Imp. Ad U and 
35 Viet. Co 28. 
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oaths to witnesses at their bar, -though it appears to have 
e~caped observation, and was not disallowed, - was nevel·the
less" void and inoperative as being repugnant to the provi
sions of the British North America act, and cannot be legally 
acted upon." q 

By an act of the imperial parliament, passed. in 1875, the 
eighteenth section of the British North America act, afore
said, was repealed, and a new provision substituted, under 
which it was declared to be competent to the parliament of 
Canada to pass any act to define the privileges, immunities, 
and powers of either house, and of the membel's thereof, 
l'espectively; but so that the same shall not exceed those 
held and exercised by the imperial House of Commons at the 
time of the passing of such act. This statute, likewise, gave 
validity to the Canadian act of 1868, which was declared to 
have been invalid, because of its repugnancy to the imperial 
act of 1867. r 

In the session of the parliament of Canada held in 1872, a 
bill was passed, "to amend the' act respecting copyrights," 
which was reserved for the signification of her Majesty's 
pleasure. On May 16, 1874, the governor-general transmitted 
to the secretary of state for the colonies copies of resolutions, 
adopted by the Senate and House of Commons, urging that 
the royal assent should be given to this bill; and represent
ing that the two years, within which (under the fifty-seventh 
section of the British North Amel'ica act, 1867) it would be 
competent for the assent of the queen in council to be signi
fied to the same, would expire on June 14 next. In his reply, 
dated June 15, 1874, the colonial secretary stated that he had 
been unllble to advi~e her Majesty to assent to this bill, be
cause certain provisions, contained therein, al'6 in conflict 
with imperit\l l~gi~lation in regard to copyright. Moreover, 
the validity of the bill would not have been established, even 
if her Majesty had been pleased to assent to it; inasmuch as it 
was "l'epugnaut" to an imperial act extending to the colony, 

'Canada Commons Journals, 
Oct. 23, 18?3, pp. 5-12, Comnlous 
l'.pers. 1874, vol. xlv. pp. ~. 

r Imp. Act 38 and 39 Viet. c. 88; 
Canada s.... Papen, 1876, no. 46. 
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and therefore by the second section of the Colonial laws vali
dity act, of 1865, is absolutely void and inoperative.' 

In 1874, a bill was passed by both houlltlg of the parliament 
of Canada., entitled, .. an act to regulate the construction and 
maintenance of marine electric telegraphs." In conformity 
with the IItlvellth paragraph of the royal instructions, and npoll 
the advice of the minister of justice, his Excellency the govel" 
nor·general reserved this bill for the signification of her Majes
ty's pleasure. The Anglo-American telegraph company had op
posed the passage of the bill, but their objections to it har! 
been overruled by the Senate; and the privy conucil, while 
advising its reservation, out of deference to the royal instruc· 
tions, and because it .. may possibly be consideNd to preju. 
dice tbe interests and lights of property of her Majesty's sub· 
jects not residing in Canada," expressed their convic;tion that 
the measure was calculated to be highly beneficial to Canadian 
interests, and also was in accordllnce with the estlll.lished 
policy of the country. They therefore prayed that it might 
receive the royal as..ent at an early date. 

Meanwhile, the Anglo-American telegraph company peti
tioned the governor1reneral in council that the bill might Dot 
be allowed to become law; but they were informed that, the 
bill being now in the hands of the imperial authorities, the 
subject was no longer open for the consideration of the go
vernment of Canada. 

Numerous representations were made to her Majesty's 
secretary of state for the colonies, both Cor and against the 
confirmation of this bill. Bnt on Oct. 29, 1874, he wI'ole to 
the governor1reneral, intimating that, while he entirely appre
ciated the reasons which induced the Canadian miniJ.ters to 
adviJ.e the reservation of the same, he felt that he could not 
properly assume the function of deciding between the con
flicting views expressed in regard to Hie policy embodied in 
this measure. He bad therefore decided to tender no ad vice 
to her Majesty respecting it. 

He added that "it seems to me to be clearly within the 
competency of the dominion government and parliament to 
legisIate" upon this subject, .. without any interference on 
the part of the government of this country." It being a local 

, Canada s... Papen, 1875, DO. 28. 
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question, .. involving no points in respect of which it would 
appear necessary that imperial interests should be guarded, 
or the relations of the dominion with other colonial or foreign 
governments controlled," "It is obvious that--if the inter
vention of her Majesty's government were liable to be invoked 
whenever Canadian legislation on local questions affects, or is 
alleged to affect, the property of absent persons, the measure 
of self-government couceded to the dominion might be re
duced witbin very narrow limits. It is to the dominion 
government and legislature that persons concerned in the 
legislation of Canada on domestic subjects and its l"esults 
must have recourse; and this government cannot attempt to 
decide upon the details of such legislation without incurring 
the -risk of those complications which are consequent upon a 
confusion of authority," 

It having been decided by her Majesty's government to 
take no action with respect to this reserved bill, in order that, 
if thought desirable in Canada, a new bill might be intro
duced into the dominion parliament next session, the secre
tary of state for the colonies, in reply to a oommunication 
from the government of Newfoundland, in regard to certain 
rights presumed to accrue to partieg under an act passed 
by the Newfoundland legislature, ad vised that those rights 
should be submitted to judicial determination by the Supl"eme 
COUI·t of the colony, And that it would be of advantage for 
the government of Newfoundland to confer with the domi
nion government in relation to the best mode of settling 
what, if any, payments might be necessary for satisfying such 
rights.' 

In the following session of the dominion parliament, a new 
bill to regulate the constrnction and maintenance of marine 
electric telegraphs WBS introduced; and after undel'going 
considerable modification in both houses, for the purpose of 
meeting the views of contending parties, it was passed and 
BSSented to by the governor-general.-

The imperial merchant shipping act of 1876 contains cer- Me",hant 
tain general provisions applicable to vessels trading 'with ~piDl 
Canada. But the forty-fourth section of this act declares 

t Canada s.... Papers, 1875, DO. 20 • 
• Act 38 Vict. G. 26; and see Canada Sesa. Papera,1877,1lO. 119, 
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that the regulations in respect to deck cargoes shall nnt 
apply to ships engaged in the coasting-trade of any Briti"h 
possession, and that no part of the act shall apply to any 
vessel trading exclusively in colonial inland waters. In 18i8, 
however, a bill was passed through the dominion parliament 
to repeal, .. as respects all ships while in the waters of Can a
ds," from and after the time which may he fixed for that 
purpose by a proclamation issued by her Majesty in council, 
the twenty-third section of the said statute, which regulates 
the space occupied by deck cargoes which shaIl be liahle 
for tonnage dues. This act was not aIlowed by her Majesty's 
government, inasmuch as it claimed to legi.late not merely 
for Canadian shipping, and for vessels specially exempted by 
the forty-fourth section above mentioned, from the opt'ration 
of the imperial act, bnt likewise for" all ships" while in 
Canadian waters. Such a provision was obviously in eXCeM 
of the powers of the Canadian parliament. In making known 
to the Canadian government their disapproval of this act, the 
imperial board of trade suggested that another act might be 
passed on the subject, but limited in its operation to ship" 
over which the dominion government could exercise con
trol.' 

Furthermore, upon the introduction into the Canadian par
liament .in 1875, of a bill to create a supreme court (or tbe 
dominion, it was the expressed intention of mini.te,.,. to have 
prohibited any further appeals to her Majesty's privy council. 
They were notified, however, that the bill could not he sanc
tioned unless it pre<erved to the CroWD its rights to hear the 
al'peaIs of all British subjects, who might desire to appeal in 
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the ultimate resort to the queen in council. Accordingly, a 
Raving-clause to that effect was inserted in the bill, and it 
received the royal assent.-

We would now invite attention to various pre
cedents that have arisen in the Australian colonies, 
which illustrate the extent of the control now exercised 
by the qU:een in council over legislation in that part 
of the empire; 

In 1858, the governor of New South Wales informed her 
Majesty's secretary of state for the colonies that a bill, inti
tuled lin act to impose an assessment on runs, and to increase 
the l'ent of lands leased for pastoral purposes in the colony, 
had passed both houses, and had been tendered to him for 
his assent, on behalf of the Crown. On consulting the eolo
nial law officers in regard to this bill, he had received from 
them two separate reports, - one from the solicitol'general 
oertifying to its legality, the other from the attomey-general 
disputing the same. Under these circumstances, the governor 
decided to act on his own judgment, and he gave the royal 
IU!sent to the bill. But hI! deemed it to be his duty to report 
the elISe to the colonial secretary. 

In reply to this reference, Earl Carnarvon informed the 
governor that the imperial government had decided, for cer
tain reasons which he explained, to permit the act to remain 
in operation, notwithstanding its doubtful legality. If the 
act wel'e illegal, it was open to any aggrieved person to 
seek for redress from its l'equiremenb! by an action at law. 
Should the repugnance of the act to imperial legislation be 
couclusively established by a decision of a competent court, 
it would be disallowed; provided that the time limited for 
sllch an exercise of the prerogative should not then have 
expired.-

In 1866, a ministerial crisis OCCUlTed in Queensland. Ow
ing to sedous financial embarrassments in that colony, minis
tel'S had tendered to the governor (Sir G. F. Bowen) their 
ad vice that, in order to sustain the public credit, there sltould 

• Lord Norton. in Nineteenth • New South Wales Leg. Assein. 
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be an immediate issue of inconvertible pApeT currency, in the 
shape of legal tender notes, to an amount not exceeding 
two hundred thousand pounds.' The governor demurred to 
this proposal, inasmuch as he was expres.ly forhidden, by the 
royal instructions -" which are a part of the cOl1stitutional 
law of the colony" - to assent to any bill of this nature, 
unless upon urgent necessity, &II afore.aid.' He di.tinctly 
declared that iu no event would he give the royal a.,sent to 
any such bill. He suggested, however, another mode of 
meeting the financial difficulty, viz., by obtaining legislative 
sanction to the issue of treasury bills, coupled with the impo
sition of additional taxation; a course which had proved 8UC

cessful, under similar circumstances, iu other colonies and in 
the mother couotry. 

Ministers refused to entertain these suggestions, and ad
berea to their own plan. And they 800ght to persuade the 
governor that he would be amply warranted, in the emer
gency, in following their advice. 

The governor, on his own part, was equally inflexihle. He 
reminded his ministers that, in all purely colonial questions, 
he had invariably accepted the recommendations of his con
stitutional advisers, even when his individual opinion, in im
portant cases, had differed from theirs; believing it to be his 
duty to give all just and lawful support to his millisters, to
gether with the result of his own knowledge and experience, 
in local questions. But in this case, where imperial interests 
were concerned, he felt that his duty to the Crown and to the 
colony alike required him to refuse his .anction to the pro
posed measure; more especially as he failed to perceive any 
.. urgent necessity" that would justify him in having recounoe 
to snch an extraordinary and questionable proceeding, until. 
at any rate, the ordinary measures of relief should have been 
tJied in vain. Whereupon the Macalister administration ten
dered their resignations, which, however, the governor re
fused to receive. 

But, with a view to conciliation, the governor intimated his 
willingness to waive the strict constitutional rule that, .. to 
all important acts by which the Crown becomes committed, 

• Q ....... 1aDd. J..eg. AMemblylournalo, 1866, p. 952.-
• bee ante, p. 132. 
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the sanction of the sovereign (or of her representative) must 
be previollsly signified;" and to permit the intl'oduction in 
parliament of their financial scheme, pending his communi
cation thereupon with the secretary of state; ·reserving his 
final decision thereou uutil the measure should have passed 
both houses,. and be preseuted to him for the royal assent." 

Meanwhile, a. much misapprehension prevailed a.s to the 
nature and extent of the impedimeut which was known to 
exli;t to the proposed legislation at .this financial cr~,is, the 
governor consented, at the earnest request of the premier, to 
the immediate production of his correspondence with minis
ters in parliament; deprecating, however, the slightest desire 
to interiel'e with the privileges or influence the deliberations 
of p!U'liament by such a step.-

But, on the following day, ministers again tendered their 
resignations; IIlld his Excellency reluctantly accepted them,
being aware that they possessed the confidence of the Assem
bly, in their general policy, and being of opinion that the 
point of difference, on a question to be determined on imp&
rial considerations, did not necessitate their retirement. The 
governor, however, had uo difficulty in obtaining other advis
ers. A new miuistry wae at ouce formed, by Mr. R. G. Her
bert, which pl'oved acceptable to both houses.' 

The Herbert administration met the emergency by the im
mediate introduction of a bill authorizing the issue of trea
sury bills, to the amount of three hundred thousand pounds, 
which sum was deemed to be sufficient to carry the colony 
through its commercial clisis. This bill passed both houses, 
aud received the royal assent within four days.-

Afterwards. certain of the colonists petitioned the queen 
for Sir G. Boweu'. recall. because of his action in this mat;... 
ter, and his alleged unconstitutional inducement of a change 
of ministry. This petition was transmitted, t1U'ough the go
vernor, to her Majesty. But the popular resentment agaiust 
the governor speedily subsided; and he continued to enjoy 
the re.pect and confidence of the people of Queensland, for 
the ability and energy he had displayed in the government of 

• See further on this point, poll, • Ibid. p. 183; Votes of 1867, 
P. 4M. P. 81. 

• QII ... n.land Leg. Assembly, • l.eg. A .... mbly Votes, 1866. 
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the colony, until his promotion, in December, 1867, to be go
vernor of New Zealand,' A fonnal answel' Wall gh'en to this 
petition, which was published in the" Official Gazette;" and, 
in a separate despatch, the colonial secretary (Lord Carnar
von) expressed his entire approval of the governor'. conduct 
on this occasion! 

In 1876, a bill was passed through both houses of the 
Queensland parliament, entitled" a bill to amend' the gold
fields act of 1874,' 80 far as relates to Asiatic and African 
aliens," under which an increased license-fee was authorized 
to be collected from such aliens, with the view to discou
rage excessive immigration from China. 

Whereupon, the governor, Mr. (now Sir W.) Cairns, re
quested the colonial attorney-general to furnish him with a 
special report upon thill bill : intimating whether, in his opinion, 
there was any objection to the governor gi ving the royal_nt 
to it; or whether, under the royal instmctions, or pursnant to 
any existing law, his Excellency should withhold his _nt, 
or reserve the bill for tbe signification of the royal pleasure. 

The attorney-general, in reply, stated that in his opinion 
the bill contained nothing which would necel!llitate that the 
royal assent sbould be withheld from it, or that it .hould be 
reserved for the consideration of the Crown. In support of 
this conclWlion, he quoted several precedents. 

Notwithstanding the l'efIpe<.-t which he entertained for the 
opinion of the attorney-general, Governor Cairns was still per
suaded that it was his duty to reserve thill bill for imperial 
consideration; inasmuch 88 he deemed it to be of an extra
ordinary nature, and as possibly involving a breach of in
ternational comity, by imposing restraints upou Chinese 
immigrating into Queensland, contrary to the principle 
which the Britisb government imposed on China, by the 
treaty of Tien-Tsin, 88 regards the treatment of. foreigne .... 
by that nation, and especially at variance with the fifth arti
cle of tbe convention signed at Pekin. on OcL 24. 1860. The 
exceptional and extraordinary amount of the license proposed 
to be impo;<ed by this bill upon Chinese immigrants is appa
rent, from the fact that the fee far an ordinary miner's licellll8 

• Leg. -'-mbly ':_.1867, p. 37; Adderley. Colonial Poliey, po 37 • 
• Leg. _bly \ olea. 1867, p. 83; awl .... ante. p. 116. 
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was ten shillings, with a charge of four pounds for a business 
license; whereas this bill provided that all " Asiatic or Afri
can aliens" should pay three pounds for a miner's license, 
and ten ponnds for a business license. The governor, accord
ingly, notified the prime minister that he should reserve this 
hill for the signification of the royal pleasUl"e thereon. 

Ou their part, minilltera .... ere unanimously agreed that the 
bill was within the competency of the coloniallegislatnre, and 
that the governor was not required to reserve it. In com
municating this opinion to the governor, they observed that 
they felt it .. to be of the utmost importance that the autho
rity of the colonial legislature to pass laws npon all subjects 
whatever which tbey may tbink necesosary for the good go
vernment of the colony should be recognized and upheld, and 
that no other limit to that power should be admitted than 
that which is impot<ed by the royal instructions to the gover
nor. They think that, to go beyond those instructions, or to 
allow the unusual character of proposed legislation not for
bidden by them as a sufficient ground for not giving immedi
ate effect to the wilIh of the It'gislature, would be of serious 
consequence to the independence and freedom of parlia
ment." They. therefore,' ad vised that the governor should 
assent to thill bill. 

His Excellency, however, decided that it was incumbent 
upon him to reserve the bill for the signification of the royal 
pleasure upon it. In transmitting it to her Majesty's secre
tary of state for the colonies, he recapitulated, in a despatch 
dated Oct, 11.1876. his reasons for 60 doiug. 

In reply, the earl of Carnarvon (the colonial secretary), in 
a despatch dated March 27,1877, expre&;ed his approval of the 
governor's conduct, and of the reasons which had actuated 
him. For these reasons, he added, as well as upon other 
grounds, - although he was most nnwilling even to appear 
to infringe upon the privileges of self-government eojoyed by 
the inhabitaots of Q .. eensland.- be had been unable to ad
ville the qUt'en that this bill should receive the royal assent in 
its present shape. He admitted that similar legislation had ~
been a"areed to by the colony of Victoria (in 1855, and later == 
years, and consolidated in 1864. by the Act 27 Viet. no. 200), Alutralia. 

and by New South Wales (in 1861. &c., by the Acts 25 Viet. 
no. S,and 31 Viet. no, 8), and that her Majesty had.not been 
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advised to di.allow any of those acts, although at the time 
the colonial secretary had remonstrated, and declared the UII

questionable fact .. that exceptional legislation, iutended to 
exclude from any part of her Majesty's dominions the sub
jects of a state at peace with her Majesty, is highly objectiona
ble in principle." But, since then, these acts had Leell 
repealed, to the great satisfaction of her Majesty's govel'll
ment.. Adverting to the contention of the local mini.try 
that there should be no limit to the power of the colollial 
legislature to pass laws, other than that which is distinctly 
imposed by the royal instrnctions to the governor, Lord Car
narvon presumes that .. this apparently unq nalified statemeut 
was to be taken as being made suLject to the paramount au
thorityof the Imperial Parliament, and the power of disallow
ance expressly reserved to her Majesty Ly the Constitutiollal 
act." Not disseuting from the statement of mini.tel", ag to 
the powers and functions of the Queensland pal'liament, 110 

far as relates to matters of purely internal concern,- with 
which the local parliament is competent to deal, - the secre
tary of state was nevertheless of opinion that Govel11or 
Cairns" had no alternative, nnder the eleventh section of hi. 
instrnctions, but to reserve the bill; inasmuch as it is olle of 
an extraordinary nature, whereby the rights of her Jllaje.ty'lI 
subjects not residing in the colony may be prejudiced." 

Conseqnent upon the disallowauce of this bill, tbe premier 
of the Queensland administration addressed a circular Idle I', 
dated April 20, 1877, to the agent-general of the colouy in 
England (for the inConnation of Lord Carnarvon) and to 
the chief secretaries of the sister colonies in Australasia, nrg
ing the necessity that the colony of Qneensland .bould be at 
liberty to encourage or to discourage, at her nnfettered di ... 
cretion, immigration from Cbina; and that the existence of 
international obligations between Great Britain and the em
pire of China sbonld not be made a pretext for forcing npon 
Queensland a Chinese popnlation, against her wishes or inter
ests. This circular invited the sever..! Australasian govern
ments to a joint agreement with Qneemland in some 
principles of action which wonld sW!tain the colony in the 
exercise of its rights as a self.governing commnnity. 

In reply to this commnnication, the colonial secretary 01 
New Sonth Wales ..-rote to the colonial secretary of Queens-
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land, expressing sympathy in any well-devised scheme to 
arrest the excessive immigration of Asiatic and African aliens 
into the nOlthern part of Australia, but submitting that the 
aforesaid" despatch from the secretary of state does not ap
pear to have been inspired hy any spirit opposed to the con
stitutional rights of Queensland. Being integral parts of the 
empire, the colonies must clearly be subject to the obligations 
of the empire; and it is no more than the duty of the impe
rial authorities to guard against local acts of legislation con
flicting with the honour of the Crown. In the present 
instance, thel·e does not appear to be any just ground for 
anticipating that her Majesty will be finally advised to with
hold assent from any measure for the protection of the peo
ple of Queensland which respects imperial obligations, and 
does not exceed the necessities of the case." However, on 
July 4, 1877, the Legislative Assembly of New South Wales 
pAssed an address to the governor, expressing their sympathy 
with Queensland, in its endeavours to obtain protection from 
the dangers of excessive Chinese immigration, and their de
~ire that the administration should represent to the imperial 
government the expediency of endeavouring to obtain from 
the Chinese government such a modification of existing treaty 
stipUlations as would enable restlictions to be placed upon the 
present exceedingly undesirable flood of Chinese people com
ing into Australia. 

None of the other Australian governments appear to have 
coincided with the Queensland admini.tration, in the extrava.
gant opinions they expressed in regard to the exercise of the 
royal prerogative by the governor upon this occasion." . 

Her Majesty's secretary of state for the colonies having, in 
his despatch of March 27, 1877, above quoted, expressed his 
willingness to co-operate with the administration of Queens
land in dealing with the very difficult question of Chinese 
immigration, in any way that might be consistent with equity 
and wund policy, a new bill to amend the gold fields act of 
18U, so far 1\9 related to Asiatic and Aflican aliens, was 
passed by the Queensland legislature, in 1877. This act was 
fl'lle from the most objectionable features in the act which had 
been disallowed. 

" Queensland ParI. 1'1\1'8 .... 1876-78. New South Wales Legislati ... 
Council JOllruala, 1876-77, pp. 213-:tll. 
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In the same session, the Queensland legislature pa...ed 
another act .. to regulate the immigration of Chinese;' and to 
prevent them from becoming a charge upon the colony. By 
this statnte, a poll-tax of, ten pounds was imposed upon every 
Chinese immigrant; but, upon hi~ leaving tbe colony, for fo
reign parts witbin three years, baving meanwhile abstained 
from criminal offences and defrayed the cost of any treatment 
he might have received in any public ho"pital or asylum, it 
was provided tbat thi~ sum should be refunded. 

Tbese acts were amended in 1878. Since they became IIIW, 
they have been rigidly enforced with very satisfactory reRults ; 
and the excel!Sive influx of an alien population into Queenll
land has been materially reduced.b 

Iu 1879, an .. Anti-Chinese Influx Bill," drawn chiefly on 
the model of the Queensland act, was 8nbmitted by ministers 
to tbe New Soutb Wales legislature. It passed the Aasembly, 
but was rejected in tbe Legislative Council.' 

It has been 8tated that there are abont ten thou!lllnd Cbi
nesealreadyin NewSonth Wale.: in Queen81and at least double 
tbat number; and in New Zealand about five thoul!3nd. There 
is accordingly just cause for alarm at the intrllSion of 8nch an 
exce~ive proportion of heathen emigrants into British terri
tory. lest it sbould effect the gradnal tran.formation of the 
Cbristian colonies of Australasia into Asiatic communities. In 
Victoria,' there are comparatively few Cbinese, and no legisla
tion has been as yet directed against tbem. In South Austra
lia, the government have deemed it expedient to issue an order 
in conncil forbidding contractors from employing Cbinne 
labour on Bny public work in tbe colony) 

• Sooth AlIJItTaIia Pari. Proc. 
1877, Tol. iii. DOS. 91 G. 91 b. 11r. 
II_lister·. paper read to the royal 
Colonial Institute in Dec .• 1877, 
with the discu.!si.on thereon; Proe. 
of the lost. TOI. iL pp. 43-.'\.1. Mr. 
Wislrer·. paper on .. The Colou....t 
Man in AustraHa;" in Fortnightly 
1IeYi ••• July. 1S79. s.e aboo the 
CCJrT'efJPOndence between the foreign 
office and the Ct.ineMe minister in 
Londoo eoncerDing the appointment. 
of ChiDelfe COIL'\:ub in Aul4ralia. and 
the _ ... us Jtiven by the Earl of 
Deroy for refusing to 9aDCfioo sudJ 

appointment... New Zealand ParI. 
Papers. 1878. appL A. 2, p. 18. 

i .. The Colonie." N eW-I*per, 
Man-h I'; and May 24, 1S79. 

j Fonnjghtly il.e<ie ..... July.lfl'm. 
r- 93. At the opening of the Ne. 
z..aIand Parliament, on ./01111. 
1879. the goyemor annonnced that 
"" bill to rego~ the immigration 

~~bi!f~ ';,;na:! t;: tll':=\~ 
acrorda.nce with the Jegi.9Ilatioo in 
Qlleerudand. (X..... 7"",land P .... I. 
Deb. voL nvhi. p. 41i., And the 
pr .... ier preoented to the Geaer.oI 
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Similar difficulties, in regard to an exces..-ive and injurions 
influx of Chinese immigrants, have been experienced in the 
westernmost province of the dominion of Canada, Blitish 
Columhia, which is situated on the Pacific coast;- A stringent 
law, virtually intended to prevent Chinese immigration, was 
passed by the provincial legislature, and assented to by the 
lieuteuant-governor, on Sept. 2, 1878." 

A u action was immediately instituted in the Supreme Court 
of the colony to test the validity of this enactment. On 
Sept. 23, judgment upon the case was delivered by Mr. Jus
tioe Gray, who pronounced the act to be entirely beyond the 
powers of the local legislature, and therefore unconstitutional 
and void.' It was afterwards disallowed by the governor
general in council. 

The British Columbia legislature could not dispute the 
soundness of this decision as a question of constitutional law. 
But heing impressed with a sense of the injUl"ious effects 
attending the presence of so large a number of Chinese (esti
mated at about six thousand) in a province the total popula
tion of which, at the last census, ill 1871. WllS hut 33,586 souls: 
of the pel'nicious influence of the Chinese, mornlly and so
cially, upon the rest of the·inhabitants, and of the injury to the 
labour market from the unrestricted competition of Chinese 
wO\'kmen, - the legislature resolved to address the dominion 
government, calling attention to these facts, and requesting 
that the Canadian authorities would co-operate with other 
British colonies in the endeavour to obtain from the imperial 
government permission to restl'ain, if not entirely to prohibit, 
the further influx of Chinese illto the British colonies, and 
especially into British Columbia.m 

Assembly a memorandum pointing 
out the need of ~ulations to f&o 
8trict exCf:'9Si.ve Chmeqt immigra
tion. (New Zealand Pari. Papers 
1879. D. 3.) Soon after parliament 
was dis.'Kllved; hut. at the opening 
of the new parlia.ment on Sept. 25, 
the govemor again announced a 
bill on this subject. Th~ Interna
tional Trades Union Congress, 
meeting in October, 1879, at New 
South 'Vales. unanimously con
demued ChiDeR immigration. 

k Brit. Columb_ Stats. 1878. c. 35-
.. To provide for the better col
lection of provincial wee from 
Chinese." 

I See poM. p. m. 
.. British Col. Leg. As.em. Jonr

nals, 18'9, pp. 55, 00; xxiv. Aud 

!f :e rero:i:fo: ~:~ cocdm~~: 
mons. presented May 14. lSi9, with 
minut.ta~ of evidence, to the ef
fect u t.hat Chinese immigration 
ought uot to ~ encouraged, Hand 

Chinese 
immigra.
tinn into 
British 
Columbia. 
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The impedimenta in the way of the settl~ment, in the inter
e.ta mainly of particular portions of the community, of a 
question which involves considerations of treaty obligations 
aud of international rights, are strikingly .hown in the fact 
that similar legislation by the state of Califomia has been 
pronoullced unconstitutional by the Supreme Court of that 
state." And in 1879, the president of the Lniter! States 
vetoed a bill passed by Congress which was intended to £Ii ... 
courage Chinese immigration. This bill proposed to restrict 
the numher of Chinese that might be brought onr. in a Kiug)e 
voyage to the United States, to fifteen person.. In hiM me ... 
sage to Congress, dated March 1, the pre.ident stated that if 
passed the bill would virtually annul certain a"tiele. of all 

existing treaty with China; that tl,e power of modifying trea
ties rested with the executive, not with COlIgJ'e •• ; aud that 
even the acceptance by China of the partial abrogation oC 
the treaty would not justiCy the action of Congre ... , or ''ender 
it a competent exercise of constitutional authority. An 
attempt was made to override the president's veto; but, tor 
lack of the requisite two-third" majority, it failed." 

For further examples of the disallowance by the 
Crown of bills passed by colonial legislatures, we may 
note that of a bill from New South Wales to enable a 
woman i.o obtain divorce on the sole ground of her hus
band's adultery, the royal assent to which W88 refused be-

"tbat Chi ...... labour ooght not to 
be employed on dominion public 
works.. II Canada Com- Joumals, 
1879, appx. DO ••• 

• See Sing •. Washburn, 20 Cal. 
Rep. ij;U. See alooo, The People 
P. Raymond, M Cal. Rep. 49'2. And 
to tbe same effeet, the I: niled State. 
Circuit Court, in tbe Oregon Di&
Viet. decided, in the eaee of Baker 
~. The City of Portland, - which 
'"""'" out of an act of the .
legislature to prohibit tbe employ
ment of Chi"""" Iabo"""" on public 
worb. - that • treaty brill'eeo tbe 
federal pemment and • forei~ 
~er was the IAIpreme Jaw of the 
land, which tbe eourt8 were bound 

to enforce, and that .0 indh-idual 
.tate could not legislate 00 ... to 
mt.....fere witb the operation of • 
Veaty, or to limit. the privilf.g~ 
guaranteed thereby, .Law Tim..., 
(/d. It!, 1879, p. 403. 

• Congres Joumala,1879. See 
the argument of J. C. Kellnedv, 
before &he Benate committee on 
foreign ",lationA, io }'ebrnary, 
1878, adyene to legislation for II", 
ptn'POIe of restricting <:hinew immi
gration into the I: niled S\at.eJo. 
Senate lIiooceJ. 1-. lB17-78. no. 
M. For tbe vie •• of tbe late 0.1'. 
llortnn. es-1Km&tor.OII the charac
ter, .""",,t ..... 1 elf .... of tbia iouoi
gration, ... • wl. 00. 20. 
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cause it would occasion confusion throughout the empire, 
as to the status of persons divorced for such a cause, and 
of their offspring. And a bill from Natal to legalize mar-

o riage with a decc:ased wife's sister was diSallowed,
notwithstanding that simili!-r bills had been sanctioned 
in Australia,- because" it did not appear to be ur
gently demanded by the people." P 

c. In matters of internal administration. 

Disallow
ane«.> (If IL 
N •• al~il~ 

The direct interposition of the Crown, through a In'orp""j. 

secretary of state, in matters affecting the internal ad- g::~ :~o 
ministration of a self-governing colony, would, in gene- :::~~~~. 
ral, be at variance with the acknowledged principle 
of ministerial responsibility within the colony in all 
matters oOocal concern.q Such interference could only 
be constitutionally invoked, and properly exercised, 
under the following circumstances: (1.) In questions of 
an imperial nature;' (2.) In the interpretation of impe-
rial statutes, which have assigned to the imperial authori-
ties certain specified duties on behalf of the colony, in the 
performance whereof it would devolve upon a minister 
of the Crown, responsible to the Imperial Parliament, to 
act and decide, according to law;' or (3.) When, either 
at the express desire or with the concurrence of the 
local authorities, an appeal has been made to her Ma-
jesty's secretary of state for his opinion or decision lIpon 
It point whereon disagreements have arisen, between 
members of the body-politic, in the colony, concerning 
their respective rights and privileges.' 

• Lord Norton, in Ninet..enth 
Celltury, July, 1879, pp. 172, 178. 

, See the address of" the Victoria 
Assembly, of June 4, 1868, and the 
1'e"IDlutiolls of that house in Nov. 
1<>69, to tills offect, quoted in Com-

mona Papers, 1878-9, C. 2217, p. 
74. 

I' See a,lIe, pp. ItO el '~IJ" and 
pool, p. 216. 

• See 1""', pp. 1M, 605. 
I See post, I' .78. 

U 
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Whenever reference is made to the imperial authori
ties, care should be taken that the claims and conten
tions of each party to the controverAY should be fairly 
and fully submitted to the consideration of her MajeAty's 
government. At the same time, it rests with the secre
tary of state, on his own responsibility, to use his dis
cretion as to the means which he should adopt to infO/m 
himself upon both sides of colonial questions; and it 
would be unbecoming and unwarrantable for the local 
ministers of any colony to suggest any limitation upon 
this discretion, or to question the right of her Majesty's 
secretary of state to advise the presentation to the Im
perial Parliament of any documents that he may think 
fit to submit to that tribunal, in order that it may be 
made acquainted with the opinions and arguments ad
vanced on both sides of a litigated question.· 

But even where the authoritative interposition of the 
imperial government, in matters of dispute between a 
governor and his constitutional advisers, would be ohjec
tionable or of doubtful expediency,-ns in a question 
of purely local concern, - the governor, in view of his 
position 'as an imperial officer responsible to the Crown 
through the secretary of state for his public conduct, is 
always at liberty to appeal to his superior officer for 
advice and instructions, whenever he is called upon to 
exercise the royal prerogative, or to give the consent 
of the Crown to an act of administration. While, on the 
other hand, if a governor should transcend his lawful 
.powers, or commit any act to which exception could be 
justly taken, an appeal is open to the secretary of state. 
The right of a governor to an appeal to the imperial 
authorities, in any matter affecting his eharacter, or 
conduct in office, even though his ministers may not 

• SeereIaTy Sir M. Hick .. Beach, Deopat.ch ... fD Go-.emor Bow"'" of 
July 23,aod Aoguot 16,1lfiij, Com. Papero,1.878, C. 2113, pp. 114, rn. 
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concur in the necessity for the same, in the particular 
instance, cannot be questioned. For the authority of 
a governor is representative and derivative, and he pos
sesses no independent jurisdiction! 

The undermentioned precedents, which have arisen 
in Canada since confederation, will serve to explain 
and enforce this principle. 

In 1868, the year after the establishment of the confederate 
government in Bri tish North America, the provincial assem
bly of Nova Scotia addressed the queen, representing that, so 
far as Nova Scotia was concerned, the confederation had been 
effected without the people of the province having been freely 
consulted thereupon; that there was reason to fear that the 
results of the U niOll would be prejudicial to some of the spe
cial interests of Nova Scotia; and therefore praying for the 
l'epeal of the imperial act under which the union had taken 
place. This address was forwarded to her Majesty through 
Viscount Monck, the governor-general of Canada. 

The secretary of state for the colonies, in a despatch dated 
J lIlIe 4, 1868, informed th~ governor-general that her Majes
ty's government believed the confederation act .. to be not 
merely conducive to the strength and welfare of the provinces, 
but also importsnt to the interests of the whole empire." 
They could not therefore advise the reversal of this great 
measure of stste policy. But they would undertake to appeal 
to the dominion goverument to remove any just causes of com
plaint that might be proved to exist ou the part of Nova 
Scotia." The dominiou governmeut promptly and honoura
bly responded to this appeal, by agreeing to such a modifi
cation of the original terms of union as SlLtisfied the claims of 
Nova Scotia, and removed the discontent prevailing iu that 
province.' 

The following case, which- involved the question of 

• See the correspondence be
tween Lord Normanby (governor 
of New ZealRnd) and Sir George 
Grey (premier of the colouy) ou 
this subject. New Zealand Pape"" 
1878, A. 1, pp. 19-:17. A. 2. p. 6. 

.. Lerds Papers, 1867~8, vol. 
zv. p. 222. 

x Canada &-SS. Papers, 1869, 
no. 9; ibUJ, ~870, UO. 41. 

Jntt'TpOsi
tion re
quested 
by Nolo'R, 
Scotia As
sembly. 
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the interpretation to be put upon a particular section 
of the British North America act, 1867, was appro
priately decided by the imperial government. 

By the twenty~ixth section of the aforesaid stutute. the 
queen is empowered at any time. on the recommendation of 
the governor-general. if she thinks fit. to direct that three or 
six members be added to the Senate of Canada; who ~hal\ 
r('present equally the three divisions of the dominion. 

In December. 1873. on the report of the premier. IIIr. lIIac
kenzie. the Canadian privy council advised that an applica
tion should be made to her Majesty to add six members to the 
Senate ... in the public interests." Though no such reason 
was alleged at the time. it was not denied that the proposed 
addition was desired simply for the purpose of remedying the 
preponderance of the political party adverse to the existing 
administration in the Senate. by the selection of six members 
who would support the ministry in that chamber.' Thi. recom
mendation was forwarded to the secretary of state, through 
the governor·general. 

The colonial secretary (the earl of Kimberley). in a de
spatch dated Feb. 18, 1!S74. stated that after a careful exami
nation of the question. be was satisfied that it 10'38 intended 
tbat the power vested in ber Majesty. under the section afore
said, should be exercised .. in order to provide a means of 
bringing the Senate into accord with the Hoose of Common", 
in the event of an actual collision of opinion between the two 
honses." And that .. her ~Jajesty could not be advi.<ed to 
take the re;ponsibilit}" of interfering with the constitution of 
the Senate. except upon an occasion when it had been made 
apparent that a difference had arisen between the two holJl!eS 
of so serious and permanent a character that the government 
could not be carried on without her intervention. and wben 
it could be shown that the limited creation of senators allowed 
by the act would apply an adequate remedy." 

Pursuant to an address of the Canadian Senate in 18n, tl,ia 
correspondence was laid before tbat house. And on ~larch t 9, 
five resolntions were agreed to, on division, recitiug the factoo 

• See Mr. Beeoor'. 1IlIU!I1dmeut, in Cauada s..we 10W'D&I5. 1877. 
p.l30. 
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of the case, expressing a .. high appreciation of the conduct 
of her Majesty's government in refusing to advise an act for 
which no constitutional reason could be offered," and recording 
the opinion of the senate that any addition to their body under 
the twenty-sixth clause of the British North America act, 
.. which ill not absolutely necessary for the purpose of bring
ing this house into accord with the House of Commons, in 
the event of an actual collision of a serious and permanent 
character, would be an infringement of the constitutional in
dependence of the senate, and lead to a depreciation of its 
utility as a constituent part of the legislature." These reso
lutions were directed to be transmitted, through the gover
nor-general to the secretary of state for the colonies, for the. 
information of her Majesty's government.-

Upon the same principie, the secretary of state for the colo- Imporial 

nies (Earl of Kimberley) addressed a despatch to governOl' ~e~~r~::
Fergusson, of New Zealand, on Dec. 12, 1873, remonstrating loa ... 

against certain observations made on July 29 previous, in the-
New Zealand House of Representatives, by the colonial trea-
surer and chief minister (Mr. Vogel), in hill budget speech. 
MI'. Vogel in treating of colonial loans, had implied that the, 
imperial government gave an .. undisclosed guarantee," for the 
same; and in reference to the payment of loan interest before 
other charges, had observed that .. the governor being an 
imperial officer, the imperial government would be responsi-
ble if their nominee did not respect the priority which the 
law established." 

All such responsibility, as attaching to the imperial govern
ment, the colonial secretary disavowed. Her Majesty's go
vemlllent in no way guarantees colonial loans, .. except for 
particular amounts specified in imperial guarantee acts, and 
iuasmnch as it exercises no interference or control as to the 
finllnci .. l policy of a colony under responsible government, it 
shares none of th,e responsibility for the due payment of the 
principal and interest of loans which it has not specifically 
guamntced." 

Warrants for payment signed by the governor are of the 
same chru'8cter as royal orders in this couutry, which are 
issued under the royal sign-manual: but ber JlIajesty's signa
ture in no way l'elieves her ministers from responsibility in 

• Seuat.e Journals, 1877, pp. 130, 1M. 
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respect to the due administration of moneys voted by Parlia
ment. .. Her Maje.ty"s government cannot therefore admit, 
tlmt because the governor is an imperial servant, the imperial 
government would incur any re.ponsiloility with regard to 
moneys issued under his order, beyond that which may lie 
imposed on them by tbe legislature of this colony." • 

In 1873, the government of the province of British Colum
bia addressed a formal remonstrance to the dominion govern· 
ment, complaining of the non-fulfilment of the terms of IInion 
of that province with Canada, in re"pect to the COmmence
ment of a line of railway from the Pacific coast to connect 
with existing railways in eastern Canada. The reply of the 

. domiuion government to this protest not being deemed sati>;
factory, the provincial government deputed two ministers of 
the lieutenant·governor's cabinet to proceed to England to 
appeal to her }Iajesty's government on 'the subject. Uerore 
the arrival of the delegates, the Earl of Carnarvon, in a de
spatch to the governor.general of Canada, dated June 18, 
1874, intimated hi. willingness to arbitl'ate between the two 
governments, if they would agree to accept his decision upon 
all matters in controversy between them. 

This offer of her Majesty's secretary of state for the colo
nies was readily accepted by the dominion and provincial 
governments, and full information upon the points in di.pute 
was communicated to Lord Carnarvon. Whereupon, in a 
despatch to the governor-generdl, dated Aug. 16, 1874, he 
stated the modifications of plan for the commencement and 
completion of the great trans-continental milway, which, 
in the interest of both parties, he would adv~ for their ac
ceptance. The Canadian government expr8!l..ed their willing
ness to accept these recommendations, if modified in certain 
particulars. After further consDltation with the delegation 
from British Columbia, the se~-retary of state, iu a despatch 

• N.... Zealand ParL Papers, afreeted their priYate rij!ht.. In. 
1873-7., A. 2, no. 25. See also stP.ad of rai8ing thi" qu~tion in the 
Papers in reierPnc.e to the clailWl of colQnial -:oul1II, which were eapahle 
Messrs. Brogden, eontracton for of affOTdmg redreM, the ejai .... uta 
the constrodloo of railways io New appealed to the aecretary of .. tate. 
Zealand. TheseciailD.!l &l'08eoutof The eolouiaJ secretary, howE-ver, 
a question raised by 1I ...... Broj!- me .... ly re<)lIe!!led the govern", 10 
den agaiuJJt the eolU~titutionality at bring the cue under the n4)tiee of 
a statute}lClSOf'Cl iu u.e oolouy"hiclI hia miDistera. JIIiJ. llSi8, £.-3. 
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dated Nov. 17, 1874, gave his final judgment upon the ques
tion, and a statement of the new terms with British Columbia, 
which he considered were fair and reasonable, m regard to 
the construction of the Pacific Railway. These terms were 
frankly accepted by the parties concerned, and they con
tributed for a time to restore a good understanding between 
the dominion and provincial governments. But further de
lays ensued, at which the local government of Blitish Colum
bia again remonstrated, and on Feb. 2, 1876, the Legislative 
Assembly unanimously petitioned her Majesty the queeu, 
praying that she would cause the dominion government to be 
immediately moved to give effect to the terms of Lord Car
narvou's settlement, above mentioned." 

A despatch f,'om the colonial secretary, in reply to the pe
titiou of the British Columbia Assembly to the queen, was 
laid before the local legislature in 1877, together with further 
papers explanatory of the non-fulfilment, by the dominion 
government, of the railway clause in the terms of union. 
With a view to allay the continued dissatisfaction and irrita
tion which prevailed in the province on this subject, the go
vernor-general visited the province in the autumn of 1876, 
and delivered an able address on the question, vindicating 
the government of Canada from the imputation of bad faith, 
and pointing out the enormous and hitherto insuperable difli
cnlties which had occasioned delay in the commencement of 
this great national work. His Excellency's speech was of 
much service, in restoring public confidence, and in reviving 
a good nnderstanding between the local and the federal go
vernments. It became necessal'y, however, for the I.egisl&.
ti ve Assembly of B,-itish' Columbia to address a fnrther appeal 
to her Majesty, in connection with the railway qnestion, in 
the session held in 1878. Bnt before a reply could be obtained 
to this address a change of ministry occnrred in Canada. 
The local government received from the new dominion ad
winistration assurances that the representations and claims 
of the province would receive their best consideration. The 
local legislatUl'e reassembled in January, 1879, when corre
spondence and telegrams on this momentous subject were sub
mitted by the lieutenant-governor, which reanimated the 

• Canada Sess. Papera,1875, no. 19; ibid. 1876, no. 41. 
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hopes of the province that the national railway would be 
constructed as speedily as possible. This confidence Willi 

expressed by the lieutenantrgovernor at the clORe of the ses
sion of April 29, 1879, when he referred to .. the I\M8UranCe 
given by the dominion government that railway work in the 
province would not only be commeuced, but be vigorou81y 
prosecuted, this season." 

Imperial ]}ominion exercisable over Self·governing Coloni .. : 
d. BlI means of imperial legislation. 

Su';,"eme In 1766, at the commencement of the unhappy 
:~:h~'i:' disputes between Great Britain and her colonies in 
~~~~~ar. North America, which terminated in the achievement 

of independence by the United States, an act was 
passed by the Imperial Parliament which was intcnded 
to be declaratory of the legislative authority of Parlia
ment over the colonies of the Briti.h Crown. This 
statute recited that" whereas several of the hOl1ses of 
representatives in his Majesty's colonies and planta
tions in America have of late, against law, claimed to 
themselves, or to the general a.~semblies of the same, 
the sole and exclusive right of imposing duties and 
taxes upon his M~je8ty's subjects in the said colonies 
and plantations, and have, in pursuance of such claim, 
passed certain votes, resolutions, and orders, derogatory 
to the legislative authority of Parliament, ami inconsis
tent with the dependency of the said colonies upon the 
Crown of Great Britain;" - be it, therefore, declared 
that the said colonies in America have been, are, and 
of right ought to be, subordinate unto, and dependent 
upon, the Imperial Crown and Parliament of Great 
Britain; and that the King's Majesty, by and with the 
advice and consent of Parliament, had, hath, and of 
right ought to have, full power and authority to make 
laws and statutes of sufficient foree and validity to bind 
the said colonies, in all cases whatsoever." 

• 6 Geo. m. c. 12. 
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Mr Pitt, who then led the opposition in Parliament, de
sired expressly to except from this declaratory act the 
right of taxation without the consent of the colonists; 
but the crown lawyers would not yield the point, and 
the bill passed without any alteration. d 

In fact Parliament had exercised the right of taxa
tion in the colonies for nearly one hundred years: . The 
first tax which appears to have been imposed upon the 
colonies, by the British Parliament, was under the Act 
25 Car. II. c. 7, passed in 1672. This imposed an export 
duty on certain articles shipped in the colonies for con
sumption abroad. It was designed for the purpose of 
protecting and regulating commerce. It was followed, 
from time to time, by similar acts for the same purpose 
imposing duties on importations into or exports from 
the colonies or plantations in America.. In 1763, an 
act was passed continuing, permanently, these protec
tive duties, and directing that the net produce thereof 
should be reserved for the disposition of Parliament" 10-' 
wards defraying the necessary expenses of defending, pro
tecting, and securing the British colonies in America," 
and in 1767, another act was passed (7 Geo. III. c.41), 
to establish in these colonies, a board for the manage
ment of the customs duties imposed upon goods imported 
into or exported from those colonies. These protective 
duties continued to be levied, under parliamentary au
thority, and their net produce to be paid into the ex
chequer, until 1845. But by the Act 9 and 10 Vict. 
c. 94, passed in 1846, they came to an end; the variolls 
colonial legislatures being empowered, by that statute, 
to adopt measures, with the sanction of the Crown, for 
the repeal of any imperial protective duties of customs, 
which had been heretofore imposed upon them.' 

• See May, Con.t. History, Co 17 . 
• Accounts of Public Income and Expenditure, from 1688 to 1800, part 

2, pp. 40'J-405. (In Com. Papen, 1869, YO!. %XXV.) 
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The colonies in North America before thei r revolt were 
in the habit of taxing themselves, by their own laws. 
They not only imposed internal taxation, but also, in 
certain cases, customs duties on imports. But they 
never disputed the right of the Imperial Parliament 
to impose duties for the regulation of commerce. In 
1765, however, Parliament paaaed the celebrated Stamp 
Act, 5 Geo. llL c. 12, which authorized the levying, in 
the colonies, of internal taxation, in aid of the imperial 
revenue. This act excited the utmost indignation in 
America.. Those who did not object to imperial cu"toms 
duties, which might be necessary for the regulation of 
trade, and were a natural and equitable toll on mer
chandise safely carried by ships over seas protected by 
English Beets, saw a material dilference in the attempt 
to impose duties of excise. It was the general convic
tion in the colonies that a parliament in which the 
American people were not duly represented had no 
right to impose internal taxation. Upon these consi
derations being made publicly known, by numerous pe
titions, and especially by the evidence of Dr. Benjamin 
Franklin, at the bar of the House of Commons, on Ja
nuary 28, 1766, Parliament hastened to repeal these 
objectionable imposts.' 

But, in the following year, an equally objection
able measure was proposed, by the chancellor of the 
exchequer (?tIr. Charles Townshend) and enacted by 
Parliament. The supporters of this bill, though they 
admitted that the right of internal taxation of 
the colonies was virtually extinguished, nevertheless 
affirmed the continued existence of the right of taxing 
commodities imported into them from other countries, 
not merely for the regulation of trade, but also for raiB-

• A"""""l8of Public Jncnme and ..,1. XXX'f'.) ParI. Bist ... 01. rvi. pp. 
Expenditure. from 168810 1869. ""TIi 1~l;;O. Ad II Geo. ilL c. 11. 
2, p. 403. {Commons Papen,1869, 
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ing a revcnue. And this act proceeded to appropriate Im~ 
the procccds of certain duties of customs imposed under ~'::':!. 
its provisions to the establishment of a permanent civil duti ... 

list throughout every province in America, and to settle 
salaries hitherto dependent upon the vote of the local 
assembly.BThis enactment greatly increased the dis
content and disturbance already existing amongst the 
American colonists, and they came to a general agre&-
ment not to import any of the articles on which the 
new duties were laid. Riots and disturbances occurred 
at Boston in December, 1773, in the attempt to prevent 
the landing of tea, subject to duty under this obnoxi-
ous statute. Thus began the American Rebellion, and 
a war which was prolonged for seven years, at a cost to 
Great Britain of £115,654,914. It was finally termi-
nated by the treaty of Paris, on November 30, 1782, 
which acknowledged the independence of the United 
States of America.b 

During the continuance of the war, and with a vain 
hope of arresting its progress, the Imperial Parliament 
repealed the duty on' tea imported from Great Britain 
into Bny colony in America, which had been imposed 
by the Act of 7 Geo. TIl. c. 46; and at the same time 
renounced the claim of the mother country to impose, 
merely for the augmentation of the public revenue, any 
imperial taxation in the colonies. This was done in 
1778, by an act which recited that, in order to aid in 
restoring peace in his Majesty's dominions, it is expedi
ent to declare that the King and Parliament of Great 
Britain will not impose any duty, tax, or assessment, 
for the purpose of raising a revenue, in any of the 
colonies; and will only impose such duties as may be 
nccessary for the regulation of commerce, the net 

• 7 Geo. m .•. 46. 
• Pub. In •. " Expo 1688 to 1869. part 2. P. 404. 
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produce whereof shall always be applied to and for the 
use of the colony wherein they shall be levied.' 

The declaratory statute of 1766, with the proviso 
agreed to in 1778, that it shall not be construed to 

=~ sanction taxation for revenue purposes, is still to be 
for..... regarded 88 embodying the constitutional lIf4,.ertion of 
;':::PUJ"o the supreme authority which is exercisable by the 
d~. Imperial Parliament over all the queen's dominionR: 

Colonial 
powenof 
.. If-go
YenuDeDL 

notwithstanding that they may be in po"sel!l!ion of local 
legislatures with powers for local self-government.! 

The colonial possessions of the British Crown, how
soever acquired and whatever may be their political 
constitution, are subject at all periods of their exist
ence to the legislative control of the Imperial Parlia
ment. But in practice, especially in the C88e of colonies 
enjoying representative institutions and responsible 
government, the mother country, in deference to the 
principle of self-government h88 conceded the largest 
possible measure of local independence, and practically 
exerts its supreme authority only in cases of necessity, 
or when imperial interests are at stake. 

Once. the Crown has granted to a colony representa
tive institutions, with the power of making laws for itJ! 
interior government, it has been decided that the 
Crown alone cannot thenceforth exercise, with reHpect 
to such colony, peculiar powers of legislation appropri
ate to a governor and council; that prerogative hav
ing been impliedly renounced by the appointment of a 
legislative body within the colony itself." 

But the supremacy over the colonies which apper
tains to the Imperial Parliament is a paramount right, 
and may even be exercised so as to override and con-

, 18 Geo. ID. Co 12. And_ 
Clark. Colonial La .... pp. 13. H. 

j See Clark'. Colonial Law. p. 
10. Fonyth, Constitutional Law, 
P. 21. Sir~. HoIbr (aIt«DeJ 

general), Haas. Deb. 1'01. c>:sD:iii. 
p. HOI. 
20~ Campbell P. Hall, Cowper Rep. 
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trol the powers possessed by any local government. Imperi~1 
The exercise of this authority is, however, reserved for l~':::~::.'i 
extreme occasions of public necessity. Thus, in 1838 concer .... 

and 1839, Parliament, by virtue of its inherent powers, 
legislated on behalf of Jamaica and of Canada; by a 
special enaCtment supplied certain defects, otherwise 
insuperable in the laws of Jamaica; and afterwards 
suspended and remodelled the constitutions of both 
these colonies! 

Nevertheless, at the very time when necessity com
pelled the Imperial Parliament to have recourse to 
these extreme measures, the Crown was careful to 
define the principles on which the interposition of the 
supreme authority of Parliament over British colonies 
having representative institutions could alone be jus
tified. In a despatch, addressed by the colonial mi
nister (Lord Glenelg) to Sir F. B. Head, upon his 
appointment as lieutenant-governor of Upper Canada, 
in 1839, it is stated that. "parliamentary legislation, on 
any subject of exclusively internal concern, in any 
British colony possessing a representative assembly, is, 
.as a general rule, unconstitutional. It is a right the 
exercise of which is reserved for extreme cases, in 
which necessity at once creates and justifies the excep
tion."m 

The subsequent extension, to Canada and to Aus
tralia, of the principle of local self-government, or, as 
it has heen usually termed in the colonies, "responsible 
government," set the seal upon all former concessions, 

I Se. Mav, Const. Hist. 3d ed. 
vol. iii. p. 3U.;: and .ee the debates 
in the Imperial Parliament in 1860, 
on the bill foo' the better govern
ment of the native inhahitants of 
New 7.ealand. Hans. Deb. vol. cIi>:. 
p. 13~U: vol. elx. pp. 418, 16~O. 

III Com mOlls Papers, 1839, T01. 
x:u:iii. p. 9. And see Earl Grey'. 
Obsel'\'ation8, ou t.be Ryland case. in 

the HollSO of Lord., 00 Jone 8, 
1~9. Hans. Deb. vol. ey. p. 1277. 
See also .:<fmc'" from despatch of 
Earl Grey ~Colonial Secreta'J) to 
Governor Fitzroy, of New South 
Wales, in 1847, ibid. vol. ex. p. 607. 
And l.ord John Russell's speech on 
Colonial. PolicYt on }i'eb. 6, lSOO. 
Ibid. vol. ovhi. p. 5U. 
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and enlarged the bounds of freedom and independence, 
in the determination of all questions of local concern, 
by establishing in these colonies institutions which 
were expressly designed to be "the very image and 
transcript" of those of the parent state. 

The first use to which the colonial legislatures ap
plied the enlarged powers conferred upon them by 
the grant of responsible government was to claim from 
the mother country the entire control over provincial 
revenue and expenditure. Heretofore it had been 
customary for· the Imperial Parliament to settle the 
amount that should be paid out of colonial revenues 
to defray the cost of civil government and of the 
administration of justice, and to make permanent pro
vision for the same by imperial enactment. It WI\8 

thus in New South Wales, under the constitution estab
lished in 1842, by the Act 5 and 6 Vict. c. 76. And 
in other Australian colonies, under the Imperial Act 13 
and 14 Vict. c. 59, which was pl\.'!Sed in 18£i0. In 
Canada, the constitutions framed in 1791, and in 1841, 
by imperial legislation, each contained schedules fix
ing the sums payable for the services above mentioned 
(otherwise termed" the civil list"), and thereby ap
propriating colonial revenues, by imperial authority, 
without the consent of the local legislature. It WI\8 

not until 1847 that, by the Imperial Act 10 and 11 
Vict. c. 71, the Canadian legislature WIUl empowered to 
grant a civil list, and to provide for the remuneration 
of judges, and other officers of the civil service, in the 
province. Similar power was conceded to the legisla
tures of New South Wales and Victoria, in 1855, by 
the Imperial Acts 18 and 19 Vict. cc, 54 and 55; which 
were passed pursuant to an agreement, on the part of 
the Australian colonies, to accept an offer made to 
them by her Majesty's secretary of state for the colo
nies, in 1852, and to make adequate provision for the 
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expenses of the civil government, in return for the 
surrender to them of the revenues from public lands.· 

And here mention may be made of a curious question Approprf. 
which was raised in the colony of Victoria, during the con- i':'i':' 
tinuance of the" dead-lock" between the two houses of the venues in 

legislature" in 1877-1878, in regard to the interpretati?n :;~: 
that should be put upon the forty-fifth section of the ImperIal ri.I ..... 
Act 18 and 19 Vict. c. 55, for amending the constitution of tule. 

Victoria. Eminent counsel, consulted by the local govern-
ment in 1877, gave it as their opinion that this section ex-
pressly appropriated so much of the consolidated revenue of 
the colony as might be required to defray the costs, charges, 
and expenses incident to the collection, management, and 
receipt of the provincial revenue; .without the necessity for 
any further grant or appropriation of the same by the parlia.-
ment of Victoria. Hitherto it had heen customary, in Victo-
ria, to disregard this section, and to include all sucb costs, 
charges, and expenses, as aforesaid, in the annual votes in 
supply, and in the subsequent appropriation act passed by 
the local parliament. Counsel contended, however, that the 
imperial act gave ample authority for all such appropriation 
and expenditure. This interpretation was accepted by the 
Victo"ia Assembly, and the local government decided to give 
effect to it, albeit the Legislative Council protested against 
the proceeding. The governor (Sir. G. Bowen) requested 
the secretary of state to obtain the opinion of the lawoffi-
cers of the Crown in England upon the point. These offi-
cers confirmed the interpretation put upon the act by the 
coloni,,) lawyel"S; with a p,"Oviso, that such expenditure, if 
incuned under the provisions of the forty-fifth. section of the 
act, mllst be strictly limited to the purposes therein stated. 
If diverted to any other purpose, the previous sanction of an 
actofthe Victoria parliament would be required. Fortunately, 
the temporary settlement of the difficulties between the two 
houses in Victoria rendered it unnece....ary, at this time, to 
have recourse to this strained interpretation of the imperial 

• Adderley. Coloni.1 Policy, .July 17, 1835; Commons Papel8, 
pp.31. W2. And see Lord Glenelg', 1836, yol. x:niL po 5-
despatcb to !.he Earl of Gooford. of 
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act, to obtain the issne oC pnblio moneys Cor the purposee 
therein specified.· 

The freedom granted to the principal British colonie~, 
by the estahlishment therein of local self-government. 
began speedily to lead to the demand for complete 
emancipation from imperial control, in all matters of 
local concern, including the regulation of their trade 
and commerce. Heretofore, the imposition of customs 
duties, and the regulation of trade between the colonies 
and the mother country, or with foreign countries, as 
well as all intercolonial commerce, had been regarded 
as within the undoubted competency, if not within the 
exclusive jurisdiction, of the Imperial Parliament. 

In Canada,80 recently as on Sept. 8, 1842, the go
vernor-general, in his speech from the throne, at the 
opening of the legislature, announced that the Imperial 
Parliament had framed a tariff for the British Possessions 
in North America which, it was anticipated, would pro
mote essentially their financial and commercial intere~ts. 
But this was the last instance of imperial interference 
in a matter 80 vitally affecting the welfure and internal 
development of the Canadian people. 

Consequent upon the incorporation into the commer
cial system of the mother country of free-trade, - a 
principle which the colonies, generally, were reluctant 
to accept, and slow to approve,-an additional boon 
was cOnceded to the self-governing colonies, in the 
·,;hape of en1~rged freedom from imperial control in the 
determination of all fiscal and commercial questions. 

Every British colony JIOSIl6ssing legislative institu
tions had from the first been more or less free to tax 
itself; and to impose, with the consent of the Crown, 
duties of customs upon importations into or exporta-

• Vidoria Leo!". Como. .JoamaIo, -- Papon. 1878. C. 21T.1. pp. 
18'17·78. pp. 193.211. appL A. 6; lI2-4ii. frI. And _pool. p. fi(H. 
i6id. 1878 (n. '-). And c-
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tions from its own territory. But, concurrently with 
this privilege, the Imperial Parliament, as we have seen, 
retained' the right to regulate colonial trade, and to 
subject the same to certain imposts, at its discretion, 
with a view to, the general regulation and control, of 
the commercial policy of the empire.p 

In 1842, however, the imperial government under
took to obtain from the Imperial Parliament certain 
advantages for CanadRj in the introduction into the 
United Kingdom of Canadian wheat and f10llr at a re
duced rate of duty; provided that the Canadian legis
lature would meet the views of her Majesty's govern
ment by the imposition of a higher duty upon American 
wheat imported into Canada. This condition was faith
fully observed on both sides, by means of legislation 
in Canada and in the United Kingdom in the following 
year.q The imperial statute of 1843 was memorable, 
not only because it granted to Canada. a long-desired 
boon, in permitting her produce to enter the markets· 
of the mother country upon exceptionally advantageous 
terms, but for the more important reason, that it elicited 
from leading statesmen in the Imperial Parliament an, 
admissiou of the principle that Canada ought to possess 
the exclusive right (and prospectively all other British 
colonies in the enjoyment of" responsible government "), 
to frame her own tariffs, and to regulate her own trade 
and commerce at her discretion: 

In 1846, another imperial statute was passed, which 
empowered the British colonies in America, and the 
colony of Mauritius, to reduce or repeal, by their own 

• See ontt, p. 169. And ... Earl 
Gray's paper on the Colonies. in the 
Nineteenth Century for June, 1879; 
and Lord Norton's reply thereto, in 
the July number. 

• See Imp. Act 8 And 7 Viet. o. 
29. Canada Aet 6 Viet. o. 31. This 

act was reserved, and assented to, 
after the p .... in!! of the i,mperiai 
acti see Canada Leg. Assem. Jour
Dais, 1843, p. 16. 

, See H8118. Deb. vol. Ixix. PI>-
7IS-747. 
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legislation, duties imposed by imperial acts upon fo
reign goods imported into the said colonies from foreign 
countries.' 

And in the revised edition of the" Rules and Regula
tions for her Majesty's Colonial Service," issued in 1856, 
the principle above mentioned was distinctly enunciated 
in the following terms: ., The customs establishments 
in all the colonies are under the control and manage
ment of the several colonial governments, and the 
colonial legislatures are empowered to establish their 
own customs regulations and rates of duty."· 

An additional benefit was granted to the colonies by 
the repeal, in 1849, by the Act 12 and 13 Viet. c. 29, 
of the old navigation laws, which had continued in 
operation for about two hundred years. By these laws, 
and the system of legislation to which they belonged, 
the monopoly of a large part of the import trade of the 
United Kingdom had been secured for British-built 
ships; and nearly all the trade, both import and ex
port, between the mother country and the colonics, 
and the entire intercolonial trade, was limited to ships 
of British tonnage." Certain privileges were granted 
to colonial ships, so that they might share in the pro
tection thus retained against foreign shipping. Neyet
theless, to Canada this protection was of small account 
compared to the injury she sustained by being deprived 
of the opportunity of securing for her vast system of 
inland navigation the great and growing carrying-trade 
of North-western America. Accordingly, in 1848, nu
merous petitions were sent from Canada for the repeal 

• Imp. Act 9 and 10 Viet. e. 94. 
Canada WIIB noi Blow to avail her .. 
self of this liberty, inaomoeh .. the 
introdoetion of free-trade into Great 
Britain deprived her of the priri-
1egee conferred upon her in 1843, 
and neceMitated defellMive mea.
sures for the proteetioD of Caoadiau 

oommeree. See AdderieT" CoJo.. 
Diaf ~.'1:.J: 28. 

• For a brief aeoount of the hi ... 
tory and present operatiou of the 
imperial navigation laws, Bee Ste
pbP'D'8 Commentarie8 on the J..aWJI 
of England, 7th eel. (1874), yol. iii. 
p.I43. 
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of the navigation laws, so far as they applied to Canada, ~a.iga.. 
and that the river St. Lawrence might be opened to lionlaw •. 

the use of vessels of all nations." These petitions were 
responded to by the entire repeal, in 1849, of the re
strictions imposed upon foreign shipping in British and 
colonial trade, save only as respected the coasting trade 
of Great Britain and her dependencies, which was after-
wards dealt with by separate legislation. . 

The powers of the Canadian legislature and of other 
self-governing colonies received a further extension 
by the imperial customs act of 1857, and by the act of 
1869, amending the law concerning the coasting trade 
and colonial ml'rchant shipping. These statutes con
fcrred upon the colonies the right of making entire provi
sion for the management and regulation of their customs, 
trade, and navigation; 'subject only to certain limita,
tions, to be hereafter mentioned, in regard to differen
tial duties and to the observance of treaty obliga
tions." 

From these precedents, it will be seen that the an
. thority of the Imperial Parliament is no longer used 
for the pnrpose of maintaining It uniform commercial 
policy throughout the empire. Self-governing colonies 
are now free to regulate their own commercial policy 
as they think fit; but with the proviso, - which is 
either expressed or understood, as the case may be,
that they may not use their liberty to the direct injury 
of British commerce, or so as to infringe upon obliga
tions incurred by the mother country in her treaties with 
other nations. To this extent, restraints upon colonial 
commercial legislation continue to be maintained, save 
only as respects the dominion of Canada. 

By special instructions to colonial governors (but 

• Canada Leg. A"",mbly Jou,," .... 15; since ... pealed. bnt .... 
nals. 1849. "Ppx. C. enacted by the 89 aud 40 Vic. c • 

• Imp. Act:l(l BlId 21 Vic. c. 62, 86, aecs. 149-151. 
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which are no longer issued in relation to Canada), tIle 
legislatures are forbidden to impose differential duties, 
- so as to bestow exceptional advantages upon foreign 
over British trade,-or to the detriment of countries 
with which Great Britain has entered into commercial 
treaties. They are also forbidden to alter duties im
posed by the Imperial Parliament on British good II, 
or to interfere in any way with the treaty obligatiolls 
of the empire.' 

Colonial legislatures were formerly prohibited from 
granting bounties or exemptions from duty, for the 
purpose of affording special encouragement to particu
lar branches of commerce or industry.' But this pro
hibition is no longer enforced." 

The imperial government, however, has not relin
quished the right to make general regulations con
cerning trade and navigation with the British colonies, 
and to enforce the same by the authority of orders in 
council, in cases wherein exclusive powers to legi~late 
upon such matters have not been directly conceded to 
colonial legislatures." And it is always in the discre-

• See d""""teh .. from the 0010-
niaJ secretary respecting differential 
duties, in Itl43and 1846. Commons 
Pape"', 1846, vol. :EXTii. pp. 27-00. 
The Australian Constitutions Act, 
18.;0 (13 and 14 Viet. c. 00, ...,. 27) 
forbids the impooition of onch do
t.ies, by A ustraliau legi\latuTN; and 
these colonies. 88 also New Zealand, 
are prohibited from any fiscal or 
financial legislation in oppc:Mrition 
to any existing treat,. between Grea& 
Britain aud any foreagn power. And 
Bee Lord Kimberley'S despalcbeo of 
July 13, 1871, and April 19, 1872. 
(P""" p. 196, and Sonth A~ia 
ParL Proc. 1872, ToL UJ. DO. 
104.) 

• Grey, CoL Poli"", ToL i. pp. 
27t-286. Adderley, CoL PoL p. 58. 
Commooe Papens, 18M, TOL sI. 
P. 697. 

" See rAmI Norton'. Paper, in 
Nineteenth Centwy, for July ,1.879, 
p.172. 

• See Colonial RuJeoand Reglll .... 
ti01lll, 1.879, c. 12. See abo tho 
Imperial Xavigalion Aet, 16 and 17 
Viet. c. lin. lOCI. lhl. 1!!5. and 11>7. 
regulating certain pr~ in r.-gard 
to abipping iu colonial pm1IJ ..... ere 
the same baa Dot tweu prOVided 
for by anr colonial enac'tme"t. And 
the coioDta] secretary·. circular de--
8palch of Jan. 21, 1~78. trallJllJJitling 
copies of imperial arde,. in eou,. .. 
ciJ, to gi.e effect to the Act 15 Viet.. 
c. 26, for UJe a~bellJJion at de
_ from foreign merehaDt Yea

.. .. io &Dy part of the "",piTe,
wheueyer foreign POW"'" .hall af
ford SImi ... facilili .. for the Te«>n,.,. . of B!'t .. h ~ de.erting 
Wlthio \heir lerritorieo. .. Tb_ 
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tion of the secretary of state for the colonies to make 
known the views of her Majesty's ministers upon ques
tions of trade and commeree to the governors of colo
nies, for the information and guidance of the local 
legislatures. b 

But on .account of the growing importance of Cana- ~:l~r
dn., as well before as since confederation, exceptional pr;vU.ges 

privileges have been conceded to her, from time to ~!~;3~.'o 
time, in respect to fiscal and commercial matters 
wherein the interests of Canada were concerned, with 
freedom to adopt whatever policy might be approved 
by the local legislature, irrespective of the opinions or 
policy of the Imperial Parliament. 

In 1859, upon the enactment of a new Canadian 
tariff, certain manufacturers of Sheffield moved the 
colonial secretary (the Duke of Newcastle) to protest 
against it. Whereupon his Grace wrote a despatch to 
the governor-general, dated Aug. 13, 1859, upon the 
subject. In reply, Mr .. (now Sir Alexander) Galt, the 
Canadian finance minister, wrote a memorandum, which 
was transmitted to the colonial office by the governor
general, wherein he asserted it to be his duty" dis
tinctly to affirm the right of the Canadian legislature 
to adjust the taxation of the people in the way they 
deem best, even if it should unfortunately happen to 
meet the disapproval of the imperial ministry. Her 
Majesty cannot be advised to disallow such acts, unless 
her advisers are prepared to assume the administration 
of the affairs of the colony, irrespective of the views 
of its inhabitants." This position, he added, " must be 
maintained by every Canadian administration."· 

ordera affect the whole of her Ma
jesty's dominions." New Zealand 
Pari. Papers, 1878, appl:. A. I, 
p. 12; A. 2, pp. 1-3,11. For a list 
of the foreign countries with which 
this arrangement has been made, see 
Col. Rul .. & Reg. 1879, sec. Uo. 

• Han& Deh. vol. hrxriii. pp. 
678, QU<!. Earl Groy'. Despatches 
to the governor of Canada in 1846 
and 1&16; Canada Le~. Assem.Jour
Dais, 1.847, appx. K.; ih4d. 1849, 
appl:. N. 

• Mr. Galt's Memorandum, Ca-
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The imperial govllrnment did not attempt to ques
tion the soundness of this position; and they have ever 
since evinced a disposition to acquiesce in the exerciMe, 
by the Canadian parliament, of the utmost freedom in 
the determination of their commercial policy, without 
regard to its application to or agreement with the ideas 
embodied in the legislation of the mother country, or 
advocated by the minillters of the Crown in Great 
Britain. 

In the British North America act of 1867, .. the 
exclusive legislative authority of the parliament of 
Canada" was recognized, as extending to "all mat
ters" included in "the regulation of trade and com
merce," "the raising of money by any mode or "yHtem 
of taxation,"" navigation and shipping," "currenc!y and 
coinage."· And, although for a time the reHtriction 
upon the imposition of differential duties continued to 
be enforced, at least to the extent of requiring the 
governor-general to reserve any bills of this nature for 
the special consideration of her Majesty's government, 
yet upon the issue of revised instructionll to the Mar
quis of Lome, upon his a.sIIumption of the government 
of Canada, in October, 1878, these directions were 
omitted, and the imperial government were content to 
rely upon the prerogative right of disallowance, 88 a 
sufficient security against the enactment of any mea
sures, by the parliament of Canada, that should be of 
such a character 88 to call for the interposition of the 
royal veto.· Respect for the rights of local self-govern-

Dada Seos Pa.,.... 1860, no. 38. 
And in Commons Papen, 1864, 
vol Iii. p. 79. 

• s.e the II. N. A. Act, 1867,_. 
III. The extent ID which the pow
ers conferred by this statute' were 
imlDediately acted upon will be 
apparent 00 referring to the fim 
cust.oms' ...,. paooed by the d0-
minion pacliameut, 31 1"i4. .. 7. 

And ROe the Report of the Imperial 
Board of Trade thereon. Canada 
s.... Papen,1869. 00. 47, p. 1;1. 

• See antf!. p. 86. lu the ~ 
lonyof Xew 7.kaJand. likewi.ote. tbe 
prohit.ition ~iru¢ the jmr~ilif)n 
of dijferentiaJ dutietll hM I~u All) far 
relaxed &II to permit of hill- for thi. 
puryooe being r-....t by th" oolonial 
JegWaWre, provided 001,. tlJalIhe.Y 
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ment, previously c.onceded to the· Canadian provinces, 
- and which were ratified and enlarged by the opera
tion of the act establishing the dominion of. Canada,
has prevented the imperial government from interpos
ing any other hinderance to the adoption, by the Cana
dian parliament, of whatever description of commercial 
legislation might be generally acceptable to the inhabit
ants of the dominion. 

In the session of the Canadian parliament held in 
1879, a tariff was enacted which was professedly based 
upon the principle of protectIOn to native industries. 
Although this policy was directly opposed to the sys
tem of free-trade, approved and enforced by the mother 
country, the secretary of state for the colonies, on 
being invited by a prominent member of the House of 
Commons, on March 20, 1879, to discountenance and 
disallow the "Canadian national policy," declined to 
interfere, alleging that this measure was not in excess 
of the rights of legislation guaranteed by the British 
North America act, under which (subject only to treaty 
obligations) the fiscal policy of Canada rested with the 
dominion parliament, and that, however much her Ma
jesty's government might regret the adoption of a 
protective system, they did not feel justified in oppos
ing the wishes of the Canadian people in this matter.t 

Furthermore, in view of the peculiar position in 
which Canada stands in relation to the United States 

(to!!"ther with any bills that mi~ht 
pl-ejudice the trade and shippmg 
of the United Kingdom and its de
pendencies) are reserved by the go-
\"ernor for the cousiuerat ion and 
approval of the Crown. Memoran
dum by Mr. (now Sir) Julius Vogel, 
colonial treasure\" of New Zealand, 
dated Dec. 8, 1871. South Aus
tralia Pari. Prooeed. 1872, vol. iii. 
no. 1M, p. 10. 

t Hans. Deb. vol. ccxliv. p.lall. 

For a oopy of the despatch from 
the governor--general of Canada, ~ 
specting the new customs tariff. ,see 
Commolls Papers. 1879. C. 2305. 
Further J"!rticula .. as to the growth 
of coloOial independence, in qUe&
tiODS of commercial policy, will be 
found in the next section, which 
deals with the treaty.makiug power, 
and the rights conceded to the colo
uies in connection with the negotia
tion a.u.d euforcement of treaties. 

Canadian 
protecth"e 
taritt. 
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of America, and to the circumstances of political exi
gency, and other considerations of importance, which 
tend to favour the removal of all restrictions to the 
establishment of reciprocal trade between the two 
countries, her Majesty's government have approved, 
from time to time, of proposals to effect the 88Il\e by 
meana of reciprocal and concurrent legislation by C&o 
nada and the United States; a method of procedure 
which has been regarded, by American statesmen, as 
preferable to that of stipulations by treaty .. All sueh 
legislation, however, must needs be carefully reviewed 
by the imperial government, in order to secure that it 
should involve no substantial infringement of treaty 
obligations towards other nations, and no appreciable 
injury to the interests of Great Britain.-

And here it may be convenient to make mention 
of an office, of comparatively recent origin, which is 
gradually acquiring considerable weight and influence 
in the oversight of the commercial interesta of the 
principal British colonies, and in matters affecting emi
gration, ~d trade between the colonies and the motber 
country and foreign nations. I refer to the agents
general, who are deputed by different colonies in Aus
tralia, and by the Canadian dominion. to reside in 
London, expressly to watch over the interests of their 

• See the oouespoode_ betw..... antborizi~ Caudian _Is '" aid 
the Imperial and l'anadian govern- Canadian or other ~ ..... '" '""""eel 
meoCS 00 this !lQ.bjed. in c.:anada or di...abIed in American waten coo
Sesa. Pape .... l.869. DO. 47. For lenuitIOGII 10 Canada. whicb _ i. 
esaml'''''' of such reciprocal legis. DOt 10 take ell"", until the ;"ue or 
tion. see the Canada order in coo&- • proe1amat.ioo by the presidell' of 
eil. issued iD 1",0, 10 imp<Me 100- &be l'nited ~ d.dariog that a 
Dage d ..... 011 l'oited s.......,.,.1s similar pririlej:e hao been extended 
fi«t ... utiog Canadian pono. 10 the 10 Amerieao ~_1s by the ~ ....... 
....... extent .. the duties 10 be n- -..t or Canada. l' P 10 A pril I. 
aeted from Canadian ...... 1s fre- I",g, DO such proe1amatioe bad been 
quenling l'nited btaies pons (l'.. ~ .. the ('anadiaD peromeo& 
Dada Ord .... in Council, po l'tI). bad DOt granted &he ....-iproeal pri";" 
Aud_ an act pasoed by the l'nited lege. See R.,ro"r< )Iarineand .'''her
Stases Coogrey, iD ItI77-711, e. 3:!1. .... Departmellt. for 1~'''''i9, po bx. 
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respective colonies, to superintend local emigration 
agencies, and generally to transact business on behalf 
of their respective colonies with the imperial govern
ment. 

This office is now conferred, as a rule, upon men of 
experience, who have filled the highest positions in the 
colony, and who are regarded by all parties as possess
ing speciol authority and qualifications. 

It has not been unusual for agents-general to be 
chosen from the imperial House of Commons, or else to 
be in a position to obtain seats in that powerful assembly. 
Thus an indirect representation of the colony in the 
British Parliament is secured, through ~ndividuals who 
are not mere political nominees, but who possess the 
confidence of all parties; and who, from their famili
arity with the condition and resources of their colony, 
are admirably fitted to be spokesmen of colonial in
terests in the national council.h 

With a view to the increased responsibility and consi- ~.!den~ 
deration which is now attributed to agents-general, it has io~nc:"~ 
been proposed to confer upon them a more distinctive ~"nt Eng

and appropriate designation. In fact the dominion 
government, in appointing in November,. 1879, Sir 
Alexander Golt to represent the interests of Canada 
in England, has already given him a more defined 
position and larger powers by nominating him, with 
the consent of the imperial government, as resident 
minister for the dominion of Canada.. 

The expediency of this change of title, and its antici
pated advnntages, are well described in the following 
extract from a letter, written by Sir Julius Vogel, 
agent-generol for the colony, to the secretary of New 
Zealand, dated Feb. 12,1879: 1 -

.. In making the recommendation to appoint Mr. Kenna-

• See Hans. Deb. vo\. ""xlv. pp. 1122. 1178 • 
• New Ze&land Par\. Pape .... Sess. 11. 10'79, D. S. 



Chftngl'of 
colonial 
agent,s.ge
neral into 
resident
m.i.oistell. 

186 PARLIAMENTARY GOVERNMENT IN TilE C'OWNIE9. 

way assistant agent-general, I am assuming, of course, that 
the title of agent-general is to be continued. There ill, how
ever, I think, much to be said in favour of altering this title, 
and the status of the agent-general. The designation is, I 
believe, bo .... owed from that which was formerly borne by the 
representath'e of the New England States before the declara
tion of American independence. But it does not do jUMtice 
to the many respollSibilities and the true position of the officer 
in question. It is open also to much misconstruction, of 
which, indeed, there is a ludicrous illStance on recm·d. Ti,e 
agent-gene ... .u of Victoria some years ago ordered the words 
• agent-general' to be inscribed on some blinds, in gold let
ters. Much to his consternation, he found that the artist 
cOllSidered .. general agent" the more correct phrase. It 
seems to me that the functions of agents-general are emi
nently representative, and that they should be called r""ident 
ministers in England for their respective colonies. At the 
same time, I think they should have a d .. 6ned position 
amongst the queen's servants, which at present they have not. 
They are, in fact, without any rank at all.. I think, too, that 
many things which now pass throngh the govenlOrs of colo
nies, with some risk of distlll'bing the harmonious relations 
between the colonies aud the mother COWltry, might be dealt 
with by the resident minb;ter, under direct instructiolbl rmm 
the governor in conncil; and so the mspicion of peTIlOnai 
government be avoided. You will, I hope, acquit me of any 
personal object in making this recommendation. As all ex
premier of New Zealand, the change would not improve my 
position; for the colony has no greater honour to bestow tban 
that which is enjoyed by one who is fortunate enough to have 
held that high position. The rank of resident minb;ter should, 
I think. be the same as that of an ordinary minister. I do 
not think he should necessarily retire with a government any 
more than ambassadors are in the habit of 80 doing. An 
agent-general's position should, in my opinion, be analogous 
to that of an ambassador, making allowance for the fact that 
he is representing a portion of the same empire. I /ind, fmm 
a conversation I have had with Sir Archibald :Michie (the 
agent-general for Victoria), that he thinks as strongly as I 
do, that the designation of agent-general is a mi;;take. He 
fiuds, 88 I have found, that there are people who cow;ider it 
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to mean a general agency of the most enlarged description 
of a commercial character. 

"I have, &c., 
"JULIus VOGEL, Agent-general. 

"The Hon., the Colonial Secretary, WellingtoD. New Zealand." 

With these substantial reasons to justify the change 
of title, it is probable that, after the example of Ca
ada., and with the consent of the imperial government, 
the agen ts-general of the principal British colonies will 
hereafter be known as the resident ministers in Eng
land for their respective colonies. 

The ~eneral control of the coasting trade. of British f.~:t:;rg 
possessions abroad, so far as relates to foreign vessels Briti~h 
taking part therein, is retained by the imperial go- colowOl. 

vernment; - notwithstanding the powers granted to 
colonial legislatures, on this subject, by the colonial 
merchant-shipping act of 1869. Vessels of foreign 
states are usually allowed a free commercial inter-, 
course with Grea.t Britain and her dependencies, upon 
terms of equality with British vessels; provided only a 
reciprocal and equal freedom is conceded by such 
foreign powers.t 

By the coloniol merchant-shipping act of 1869, the 
legislature of any British possession is empowered to 
pass an act to regulate the coasting trade thereof; 
provided that the same shall not go into operation 
until the pleasure of the Crown is expressly signified; 
that all British a.nd coloniol ships shall be' entitled to 
equal privileges, and likewise ships of foreign nations 
with whom privileges in respect to the coasting trade 

J See the r "'perial Regulations, 
applicable to t;uited States vessels 
nlwigatiug British North American 
,,'uwrs. to preyeut collisions, issued 
by the queen in council. on Nov. 
80, lS64. (Canadian Orders in 
Coon. p. 16.1.) And see the reRSOns 
giVt!lll by the imperial goventweut. 

for disallowing the Canada ship
ping act. amendment in 11)78, anl~t 
p. 1;;0. 

It Stephen, Commentaries, ed. 
IS74, vol. iii. p. 145. frop. Act, 
39 and 40 Viet. c. 36, ..... 141. 
Com. Papers, 1878-79, C. 2424. 
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of any colony have been granted by treaty.' PUI"IIlIRnt 
'to this act, Canada Statutes 33 Vict. c. 14 Rnd 38 Vict. 
27 were passed, to regulate the cOlUlting trade of the 
dominion; and, by the thirtieth article of the treaty of 
Washington, 1871, further provision was made thereon, 
which, after the neces.~ary legislation by the respec
tive governments concerned, was formally ratified, at 
a conference held at Washington, on June 7,1873, and 
went into operation on July 1, following.m 

Maritime jurisdiction over the high seas is a branch 
of international law which is administered throughout 
the British colonies by the imperial vice-admiralty 
courts established therein. But, in 1876, her 1\1a
jesty's government consented to the establishment, 
by dominion legislation, of courts having maritime 
jurisdiction over navigation on the great lakes and 
other inland waters of Canada. Accordingly, in 1877, 
a Canadian statute was passed, to establish a maritime 
court in the province of Ontario.· 

The constitutional supremacy of the Imperial Parlia
ment over all the colonial possessions of the Crown was 
formally' reasserted in 1865, by an act passed to re
move certain doubts respecting the powers of colonial 
legislatures. This act declares that "any colonial law 
which is or shall be in any respect repugnant to the 
provisions of any act of Parliament extending to the 
colony to which such law may relate, or repugnant to 
any order or regulation made under authority of such 
act of Parliament, or having in the colony the force 
and effect of such act, shall be read subject to such 
act, order, or regulation, and shall, to the extent of 
such repugnancy, but not otherwise, be and remain 

I 32 ""d 33 Viet. e. 11, ..., ... 
• See Canada s.... Papen, 

1869. DO. 59; ibid, 1870, no. :rl. 
Orden in Council. p. 401. 

• SeeConadaSeaa. Papenl,1877, 

no. 54. And R<>port of minister of 
jwrtiee (Mr. Blake) on maritime 
jurisdiction; ibid. no 13. pr. 2i")-~S. 
Acto, 40 Viet. c 21; U V Jet. .. 1; 
""d 42 Vid;. c. 40 • 
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absolutely void and inoperative." And, in construing 
an act of Parliament, " it shall be said to extend to any 
colony, when it is made applicable to such colony by 
the express words or necessary intendment of" the 
same.· 

By this rule, it is clear that imperial acts are binding 
upon the colonial subjects of the Crown, as much as 
upon all other British subjects, whenever, by express 
provision or by necessary intendment, they relate to or 
concern the colonies.P 

The reserved right of intervention and control which 
must always remain in the imperial legislature may 
appropriately be invoked by or on behalf of a British 
colony, to redress grievances to British subjects which 
have resulted from the operation of local institutions 
in any part of the empire; or for the purpose of amend
,ing the constitution of a. colony, for the benefit of its 
inhabitants. But no appeal of this kind to the SUO, 

preme authority of the realm would be constitution
ally justifiable, except under circumstances of sufficient 
gravity and importance to warrant imperial interference 
with the rights of local self-government, so far as they 
have been formally conceded to the particular colony. 

The British North America act of 1867, in distribut
ing the powers exercisable under its provisions, and 
in vesting" exclusive" rights of legislation in certain 
specifi~d matters, either in the. dominion parliament or 

• 28 and 29 Vict. c. 6S, ..... 1,2. 
P Sir C. Adderley (Pre.. Board 

of Trade), Han •. Deb. vol. cenix. 
p. 13;14. Aud _ au able letter by 
H H istoricus, U on this point, in 
the u Times," of June 1,1876. For 
examples of imperial statutes appli
cable to the colonies, see the Colo
nial Rendition of Criminals Act., 
6 aud 7 Viet. c. 34; and 16 and 17 
Viet. c. 118; the Colonial Naval De
feu .. Act of 18115 ; The Extradition 

Acts ofl870 and 1873; the Merchant 
Shipping Acts, as explained by the 
32 and 83 Viet. c. 11, sec. 7; the 
Colonial Shipping Act of 1869; 
the acts J?&SSed in 1870 on coina(:8 
and forelgn enlistmenti Bud In 
1875, ""'pecling copyright and nn
seaworthy shi pee See also the Pa
pe~ on Merchant Shipping Legis
lation (Canada), CommoDs Papers, 
1876, vol. hvi. p. 295, and Canada 
Sees. Papers, ~8?6, DO. 2"J. 
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in the provincial legislatures, has in no respect altered 
the relation of Canadian subjects to the Imperial Crown 
or Parliament, or interposed any additional obstnclc to 
prevent imperial legislation in reference to Cnnlldll, in 
any case of adequate necessity. The term "exclu
sive," as used in the ninety-first and two following sec
tions of that stntute, must be understood as defining 
and apportioning the limits of legislation in Cllnllda 
between the dominion and provincial jurisdictions,
not as intended to exclude the right of the Imperilll 
Parliament, at its discretion, to make neces.'!3ry laws 
for the welfare and good government of any portion 
of the empire.- For no parliament is competent, by 
its own act or declaration, to bind or restrain the free
dom of action of a succeeding parliament.' In fact, 
legislation, either to remove doubts or to define or en
large the powers of the dominion parliament, has been 
undertaken by the Imperial Parliament in repeated 

• It is true that Chief J Wltice 
Draper (in. the case of Regina D. 

Taylor, 36 G. C. Q. H. Rep. 221) 
expl'f'8Sed an opinion that the term 
.. exclusive" ill the ninety-first sec
tion of the Briti~h North America 
act, was u intended &I a more deli· 
nite or extended renullciation on 
the part of the Parliameut of Great 
Britain of its powen over the inter
nal affail'S of the new dominion, than 
was contained in the Imperial Sta ..... 
ute 18 Geo. III. c. l~, and Ih. 2Hand 
29 Viet. c. 63, sees. 3. 4, 5." But 
we have shown in the text this 
position ill ontenable and inconsis
tent witb fact. The correct constitu
tional doctrine on this point is 
clearly stated by Mr. Juslice Gray 
of the Supreme Court of Briti"h 
Columbia, in his judgment deli
vered on Sept. 23. IM78, on the 
Chinese tax bill: .. The Brilioh 
North America act, Its61, waa 
framed, not .. altering or ddiniog 

the changed or relative pmitionll 6f 
the pro,dneee towards tile impt'rial 
government, but fIOJely 311 betweeu 
themselves .••• Moreover, with re
ference to the Imperial Parliament, 
as the paramount or I'IOvereigli au
thority. it could not be reAtrained 
from future Jegilliation, and there. 
fore, JIJ that light. the tenn "'ould 
have no If"gal bearing. • • • The 
Hrilub North America act, 1&67, 
W38 intf'ndwt to nlake lpga"} an Rgree
ment which the prO\"incn deJIited to 
euter into 88 between tht'lU1<eh"e1I, 
but which, Dot beJng KOverei~ 
fltates, lhey had DO power to Illake. 
It W&II Dot iutendf-d as a declara
tion that tbe imperial gon~rurnent 
renounced any part of ita aulho
ritv." 

.... See Burke'. Speech, in 1772, 

c;:'ct': tn~i~lt=\:d~fp!!'t 
Hillt. vol. nii. p. 275: Worluo, ed. 
1~12, s. 1. 
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instances, since the establishment of the Canadian con
federation.' 

The absolute and unqualified supremacy of the 1m
periltl Parliament over all minor and subordinate legis
lative bodies - and over all legislation which had 
previously been enacted by Parliament itself-was 
remarkably exemplified by a deci~ion of the House of 
Lords, sitting as a court of final appeal, on May 3, 1839, 
in the celebrated Auchterarder case, which led to the 
diliruption of the Church of Scotland:-

Before the union between the parliaments of England and 
Scotland, which took place in 1704, a settlement was effected 
between the C.·own and the Scottish Established Church, 
whet'eby lay patronage was abolished in that communion, and 
congregations were empowered to elect theil' own ministers. 
This settlement was ratified, by an act of the Scottish parlia
ment, in 1690. Immediately after the uniou of the two coun
tries had been accomplished, the Imperial Parliament in 1707 
enacted a law to declare that the existing form of Presbyterian 
church government in Scotland, its doctrine and discipline, 
should coutinue unchanged and unalterable.' Nevertheless, 
in 1711, Parliament, in direct contravention of the settlement 
aforesaid, repealed the Scotch act of 1690, and restored the 
exercise of lay patronage." This legislation was protested 
against by the General Assembly of the Scottish church, and 
gave rise to much dissatisfaction throughout Scotland. The 
Gencral Assembly continued to oppose this fundamental altera
tion in their church law; and finally, in 1834, passed a mea
Bure known 1\3 the veto act, which forbade the exercise of 
thurch patronage R,,"'l\inst the express desires of the particular 
congt'l'gation. Whereupon, there ellsued the memorable con
llict between the Established Church of Scotland alld the civil 
cout'Ls of the United Kingdom, which ended in the total dis
comfiture of the ecclesiastical body. The law conrts in 
Scotland, and ultimately the House of Lords, deciued that the 

• See Tmp. A.", 31 and 32 Viet. l The Act of Security, 6 Anne, 
e. 10:,; 32 ond 33 Viet. e. 101; 34 c. 7 ..... 17. 
IUld $ Viet. c. 2~ i as and 39 Viet. • 10 Anue, c. 12. 
oc. as, 53. 
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act of the geneml assembly restricting the power of patrone 
was in violation of the imperial statute of 1711. Thid Ktatute 
was declared to be binding upon the Church of 8cotlo\ll<l.
notwithstauding that it was a direct infringement of the uct 
of union, - inasmuch as it had emanated from the supreme 
legislative authority of the realm.' 

These decisions warrant the conclusion that by the law 
of England the Imperial Parliament is regarded as omni
potent and supreme in all matters upon which it mny 
undertake to legislate; and that no court of law would 
venture to question the right of Parliament to legislnte 
in any case or upon any question, or presume to a.'!Rert 
that any act of the Imperial Parliament was !IUra 
V/:rea.w 

It is equally certain that a Parliament cannot 110 bind 
its successors by the terms of any stntute, 88 to limit 
the discretion of a futnre Parliament, and thereby 
disable the legislature from entire freedom of Rction 
at any future time when it might be needful to invoke 
the interposition of Parliament to legislate for the pub
lic welfure. 

Imperial .DominUm ezeJ".mahu O1Jer Selj-g01Jernillg Colonie. : 

e. In foreign relatiMu ; and through the operatUm of treatie •• 

It is a rule of international law, that none but su
preme and independent sovereign powers are compe
tent to contract treaties with foreign nations. The onl.>-

, Maclean and Rooo""",,. H....... Regina •• Keyn; Law Rep. 2 F.x. 
of Lords' Reports, p.2;18 (Auchte- l1i •• pp. IJ~-I60, 2if1. .. If the 
ranier case). Hanna. Momoino of legislature of England. in os""",,, 
v.. Cbalme.". vol. iii. p. 267. The termo. appl'" ita legislation to mat. 
same principle W88 MBeJted by the ten beyond ita legUlatoriaJ capacity, 
C-oort of QUet"T1'1 Bencb of Lower an Engli~hcourt mWlt obey the .:ng. 
Canada, ill 1157;;. in the calM! of Jish ~Iature. however cOOlrary to 

~~;~ ;·lrl~te, L. C. JuriH, ~:~I:i7=1t;!~~ii: 
• C. J. Cockbam and other l\i&';", •. Niboyet. lAW Rep. Pro

judge. io the .. FraDCOIlia" eue, bate In.,. . .,.01. jy. p. 20. 



CONTROL BY THE OPERATION OF TREATIES. 193 

exception to this rule is where the right to conclude 
treaties in its own bli'half, with other states or foreign 
powers, has bel\Il e4ressly delegated to a subordinate 
governmEl.nt by' 't~e:> Crown ana Parliament of the. 
mother co~ntrt.) But.responsibility for the exercise of 
such delegated power continues to rest upon the impe
rial authofity; to the same extent as for the acts of any 
other accredited public ageI)ts of the Crown." 

Prior t<t the abolition of the sovereignty exercised by 
the British· East India Company over India, power was 
delegated to the' company, by various royal charters, 
which were confirmed by acts of Parliament, to. make 
treaties with the native princes under certain restric
tions.7 

Treaty. 
making 
power. 

And pursuant to the ninety-first section of the British 
North America act 1867, sub-section twenty-four, which 
empowers the parliament. of Canada to legislate in .re
gard to Indians and Indian lands therein, in connection 
with the Imperial 'Act .31 and 32 Vict. c. 105, which 
authorizes the transfer to the dominion of Canada of 
all territories "held or claimed to be held" by the 
Hudson Bay Company in North America under their 
royal charter, authority has been given by the dominion 
governor-general in council to certain persons to act 
as commissioners to make and conclude treaties, in the 
name of her Majesty, with Indian tribes inhabiting the 
territories of the north-west, which territories are com
prised within the limits of the dominion of Canada.' 

Indian 
treaties. 

• Phillimore, lnternationo.l l.aw, pany, 1 Ves. Jr. p. 811; and2 ibid. 
2d ed. vol. i. p. 167, vol. ii. pp. p. 66. 
69-71. And.... the colT8Spond- • See Canad .. Statutee, 81 Vict. 
ellce with the Cnn&dian govern- c. 42; 38 Vict ~. 8. ClUlad& Sess. 
ment in 1877, with a view to a Papers, 1872, no. 22. Reports of 
modification of the Franco-English Indian Branch of DeplLltmentof So
treaty of 186(), in respect to the .rotary of State for the Provin .... 
'-'l'8l1ch dllty on Can&dian ships. In regard to the exclusive powel'S of 
Canada S .... Papers,lS?S, no. 70. legislation by the parliament of Ca-

y See the case of the Nabob of nada, concerning Indians and Jndi .. 
the Camatic v. The East Indi .. Com- an lands, and the right of legislation 

13 
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In 1875, an act passed by the provincial legislature 
of British Columbia respecting crown lands, was disal
lowed by the governor-general in council, because it 
claimed to deal with' Indian lands, while, under the 
treaty of capitulation of 1760, the king's proclamation 
of 1763, establishing governments in Briti.~h North 
America, and subsequent imperial legislation, the right 
to make treaties with the Indians, and to acquire 
Indian territorial rights, is vested in the Crown itself, 
and is exercisable only by the governor or commander
in·chief in the queen's possessions in North America." 

Our epitome of the history of colonial self-govern
ment in relation to commercial policy, as given in the 
preceding pages, would not be complete without some 
reference to the circumstances under which colonies, in 
immediate proximity with each other, have obtained 
permission to regulate their trade and tarifiil at their 
own discretion; either upon 8 basis of reciprocity, or 
otherwise as they may decide. . 

Several years prior to the confederation of the British 
North American provinces, and while as yet their closer 
union was not contemplated, the expediency of afford
ing to these provinces greater facilities for intercolonial 
trade, and free commercial intercourse, was the subject 
of repeated discussions, between Canada. and the other 
North American colonies, on the one hand, and the 
imperial government on the other. From 1850 on
wards to the time of confederation, partial facilities in 
this direction received the sanction of her Majesty's 

by the provincial ).,giobtures eon
cerning lands BUJTeIldered by the 
Indiana far the purpooe of being 
BOld, and of which the Inman title 
had been whelly extinguished, .... 
Mr. J ustiee Gwynne'. judgment, iD 
Chureh •. Fenlon, 28 C. P. 3Sf; 
affirmed by the Ontario Conn of 
Appeals. f App. B. 159. In .... 

gard to the relationo between the 
aboriginal tribes in N .... Zealand 
and the colonial guvernment, .... 
Commons Papeno, 1864, yoL xli. 
p.219. 

" Report of H. ~=:z minister of jutice. and 
ings thereon, in Canada s..e. P ... 
pen, 187'1, no. 811, pp. 2-7. 



CONTROL BY TIIE OPERATION OF TREATIES. 195 

government. But by sections 121 to 123 of the British 
North America act of 1867, all impediments in the way 
of reciprocal trade were absolutely removed, and the 
dominion parliament was authorized to regulate all 
such matte~ at its unfettered discretion.b 

The Australian colo.nies of N?w S.outh Wales, T:u'- !"~r~:;o~~ 
mania, South Australia, and VIctona, together wIth merce in 

New Zealand, were not long in preferring a claim to AlUllraha. 

similar commercial advantages. In 1871 they addressed 
a fonnal application to the imperial government for 
liberty to make arrangements Qetween themselves for 
the establishment of a commercial union, upon the basis 
of a common tariff, akin to that which had been effected 
in Canada, under the British North America act. But, 
in addition to this, they demanded that no treaty should 
be concluded by the imperial government with any fo-
reign power, which should conflict with the exercise of 
intercolonial reciprocity; and that imperial interference _ 
with intercolonial fiscal legislation should absolutely 
cease. They likewise claimed liberty for the several 
Australian legislatures to impose such duties on imports 
from other places, not being differential, as each colony 
might think fit to enact. 

On July 13, 1871, the colonial secretary (Lord Kim
berley) addressed a circular despatch ~ the governors 
of the colonies aforesaid, stating the views of her Majes
ty's government in reference to these demands. This 
despatch was carefully considered by the several go
vernments concerned, and their opinions freely expressed 
upon it. In reply to their' joint statements, a -further 
despatch was written on April 19, 1872, by the colonial 
secretary, which explained the extent to which the 
imperial government was willing to accede to their 

• See the Memorandums of the Duary. and 8 SepL 1868, in Canada. 
Minister of Finance (Mr., after- Sess. Papers, 1869, DO. t7. 
wards Sir Joh .. Rose) of 13 J .. 
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requirements. While desirous to satisfy all reRBOnable 
claims, for the removal of restrictions upon commercial 
intercourse between the Australian colonies," her Majes
ty's government apprehend that the constitutional right 
of the queen to conclude treaties binding all parts of 
the empire cannot be questioned, subject to the discre
tion of the Parliament of the United Kingdom, or of 
the colonial parliaments, as the case may be, to pa~8 
any laws which may be required to bring such treaties 
into operation."· 

In February, 1873, an intercolonial conference, held 
at Sydney, New South Wales, and including delegates 
from the colonies above mentioned, as well as from 
Queensland and Western Australia, after duly'consider
ing Lord Kimberley's despatch of April 19, 1872, and 
other correspondence on the subject, resolved again to 
urge the claims of the Australasian colonies for the re
moval of all imperial restrictions which prevented the 
establishment of intercolonial commercial reciprocity.4 

Upon being informed by telegram of the proceedings 
at this· c;onference, her Majesty's government 108t no 
time in submitting to Parliament a bill to give effect 
to the strongly and repeatedly expressed wish of the 
Australian colonies on this subject. The" Australian 
Colonies Duties' Act, 1873," was passed. It gives full 
power to each of the colonies concerned to make laws, 
imposing or remitting duties, whether differential or 
preferential or otherwise, for or against one another. 
It aLQ() extends the powers of the colonial legislatures 
in Australia to regulate the duties on the importation 
of articles, not the growth, produce, or manufacture of 
Australia or New Zealand. But it retains the prohibi
tion against differential duties on goods imported into 

• N .... Zealand, H ...... of &p. Journalo, l8'71, appx. A. DO. I, .. P. 
46. South Austniia Pari. I'nlceOd. l8'72, .. 01. iii. DO. UK • 

• 1bid.l,873, ..,j, ii. DO. 31. 
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the colonies from foreign countries or from Great 
Britain. And it forbids the levying of duties upon 
articles imported into Australia for the use of the impe
rial army or navy, and the levying or remitting of any 
duty contrary to or at variance with any existing treaty 
between her Majesty and any foreign nation.· 

This timely concession of increased powers of com
mercial legislation has, for the present, proved un
productive of the results anticipated. The colonies 
concerned have been unable to agree upon anyarrange
ment for giving effect to the beneficent intentions of the 
Imperial Parliament; and though six years have elapsed 
since the. passing of the act of 1873, it still remains a 
dead letter! 

It is, however, a well-understood principle, that the Extenolon 

privileges and advantages, commercial or otherwise, ;!i~:~. 
which have been accorded to a nation, pursuant to any ::::1 .. 
treaty or convention entered into with another nation, 
do merely extend to the particular state or sovereign 
power which has contracted the same, to the exclusion 
of the colonial possessions of such power unless they 
are expressly named in the treaty; and that colonies 
not so expressly included. cannot claim to be admitted 
to share in the treaty privileges enjoyed by the mother 
country, as of right, on the ground that they form part 
of the empire. The colonies of a high contracting 
power, not included in a treaty, can only be admitted 
to a participation in the benefits of the same by a 
further treaty or convention made on their behalf; or 
by a law, to be passed by the foreign state, admitting 
them to the enjoyment of the advantages sought to be 
attained.1 

• Ibid. 1873 • ..,\. iii. no. 69. 
See also Com. Papers, 1873, ..,1. 
:liil<. P. 27; Aet 36 Viet. c. 22. 
11 ... 5. Deb. vol. ccxv. P. 2007. vol. 
CCX\"i. P. 157. And..., Adderley. 
Colon1&! Poliey, p. 60. 

• Earl Grev. in Nineteenth Cen
tury. Jnne. 1879.? 1144. 

• See diplomatiC con-espoudence 
collcernillg Btitish Columbia. C ... 
"ada Bess. Papers, 1876. no. 42. 
Correspondence respecting the dnty 
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But, in point of fact, in the treaties of commerce and 
navigation now in force between Great Britain Rnd 
upwards of forty independent foreign powers, such 
treaties have been expressly made applicable to the 
British" dominions," "possessions," or .. colonies," ex
cept in the case of the following nations; viz. China, 
Japan, Muscat, Siam, and the Sandwich Islands, France, 
Spain, the Netherlands, and the United States of Ame
rica. As regards the coasting trade, it is customary to 
provide that the privilege of sharing therein shall only 
be granted to those colonies and foreign possessIOns of 
any contracting power of which the coasting trade shall 
have been, or shall be hereafter, open to foreign veil
sels upon equal terms.· 

The Italian and French governments, having noti
fied the British government of their intention to 
terminate the existing commercial treaties, between 
themselves and Great Britain, and propOSitions being 
entertained for the negotiation of fresh treaties, her 
Majesty's secretary of state for foreign affairs, on Dec. 
31, 1877, communicated with the colonial secretary in 
reference to the inclusion of the colonies therein. In 
reply, Lord Carnarvon intimated the propriety of con
sulting the ,governors of colonies posse88ing responsible 
government in reference to the terms of the proposed 
treaties before deciding upon the same. He accord
ingly addressed a circular despatch to the principal. colo
nial governments, transmitting a copy of a draft article, 
for insertion in future treaties of commerce, applying 
the same to the British colonies. 

This article is 88 follows: "The stipUlations of the 
present treaty shall be applicable to the colonies Bnd 
foreign possessions of the two high contracting partie. 

OD Cauadw. obi,," .,Jd iD F......,: foree, ODd their ~ proriIriOllll. 
i6id. U77. DO. 100; 1B'18, DO. 70. in eo....- l'open, 1B'18-79, C • 

• See &be lia& of treaties ..... iD 2424. 
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named in this article." [Here insert the names of the 
colonies, &c., to be included in the treaty.] They 
"shall also be applicable to any colony or foreign 
possession, &c., not included in this article, upon the 
conclusion. by the two high contracting parties of a 
supplementary convention to that effect." 1 

By this means, the imperial government is endea.
vouring to secure for all her colonies, the benefits she 
has herself obtained by the negotiation of commercial 
treaties with foreign powers; while, at the same time, 
she retains in her own hands the right of deciding 
upon the terms of all treaties, and the extent to which 
it may be expedient to apply the same to the colonial 
possessions of the empire. 

But though the imperial government has strictly main- Privileges 

tained the principle that the negotiation of treaties t;:;:;;da 
with foreign powers is a matter of imperial concern, ::::::! •. 
. to be conducted only by agents specially authorized 
by the Crown, and by· ministers directly responsible to 
the British Parliament,J a concession has been made of 

t New Zealand' Pari. Papel'8, 

18r~'Il'riii~ ~~~U;;'~~ca Act. 
1867, aec. 132 i South AJrica Act, 
1877, BOC. 04. In the years 1871, 
1~72, and 1873 much correspondence 
paeeed between the imperial and 
Australian governments, with • 
,·jew, to t~8 modification of the 
treaty-m&king rwer, 80 as to eu.. 
able certain 0 the principal co--
101li", of Great Britain to make 
reciprocal arrangements with fo-

:%:U~~~ou~U~~8:~: ~ 
prerogative rights and obligations 
of the Crown in itA international 
relations. and "'ould only conseut 
to such a modificatlou 01 the ex
isting pl"aCtiee as 'Would place the 
AUlo1traliau colonies, practicaU,y, 1.u a 
position tow&rds eacb oUler SIIU1lar 
&0 that of Lhe provinces whicb fonu 
parI of the dowiniuu of Canada. 

This concession was embodied in 
the Australian colonies duties act, 
1873, already referred 10. (See a,,", 
p. 196.) For the correspondence on 
this subject. see Commons Papers, 
1872. C. 676 ; ibid. 1873. C. 703. 
AJeo, New Zealand Honeeof Rep ..... 
Journals. 1871. app". vol. i. p. 
48; ibid. 1872, aI'P'" A. no. 1, pp. 
27. 47. Ibid. 1873, app", A. no. I, 
p. 13; no. 2,I'P' 7-12. And ... a 
motion in the Canadian Bouse of 
Commons, on March 21, 1870, for 
an address to the governor-general 
to urge the expediency of obtaining 
fl'Om the imperial govenlment. all 
necessary PO~'ers to enable the go
verument of the domiuion to enter 
into direct communication with 
other British possessious, and with 
foreign powers, for the purpose of 
extending the trade and OOIDmel'C8 
of Ca.nada abroad. Au ameudment. 
wa:s propooed. 10 this wOUou on the 
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Jate years to the dominion of Canada, in the negotia
tion of treaties between her l\Iajestyand the United 
States of America which have a special bearing upon 
Canadian interests. 

In 1871, the prime minister of Canada (Sir John A. 
Macdonald) was appointed by the queen to be one of 
her high commissioners and plenipotentiaries to frame 
and conclude upon the treaty of W ashington, expres.~ly 
to represent Canada upon the commi8sion, and in order 
that the important questions relating to the trade anu 
commerce and fi~heries of Canada might be duly con
sidered and determined upon with the assistance of the 
most competent authority.k 

Again, in 1874, the imperial government acquiesced 
in a proposal, made by the privy council of Canaoa 
through the governor-general, that the BritiHh minis
ter at Washington should be authorized to enter into 
negotiations with the government of the United States 
for a treaty to establish reciprocal trade between Ca
nada and the United States. And they agreed to 8S8O-

part of ministen!, depncating any 
attempt to enter into treatIes with 
foreign powen .. without the strong 
and dired lappon of the mother 
country," and -asserting that the 
object in view u can be best ob
tained by the concurrent action of 
the imperial and Canadian govern
ments. U This amendment was 
agreed to, on a division. The for
mal steps neceso.vy to empower 
agento oeut from a British colony 

!~~:~n~m:e=:::!c: 
between 81lCb colony and any fA>. 
reign ""autry. and the pro<eedingo 
required to give effect to the oarue, 
- 1M> a.. to briug iuto the lbape of 
inreruatiooal engagemeD&8 .hateTel' 
arraugemento might be altlJDately 
considered acceptable. at weU to the 
colonies concerned as a..bo to the 
foreign powers in question. - are 
detailed m a meworaudum from the 

ander.....""t;ary of foreign "lfain! 
(Mr. Hammond) to the aader ..... 
eretaTy a& the ",>Ionial office. dated 
NO?'. 11, 1865i in Commons Papen, 
1873. voL xlix. p. 42. 

k Governor-general'. Speecb to 
Parliament of Canada. on i·eb. 15, 
1871. IJeopatcb of tbe Earl of Kim
ber�ey (oolonial ...".et.arv) to Go
yernor·Geaeral Lj"gar. of June 17, 
1871. CaDada s.... Pa,., .. , 1873, 
DO. 18. Previooaly to tbi. impor
tant COIlCeMioo to Canadian inter
e&tI, the imperial government had, 
io 1865, cordially ..... nt.ed that the 
Briti&h miDiB1er ti "'" Mhingtl1ll 
should "act in concert with the 
Canadian goyemment u JU D~oti
atiug with the American govern
ment for a renewal of the reciprocity 
treaty. See Canada ~. .'a, .. "" 
1867-78, DO. 6.1, alld iJ,iJ. 1869, 
DO. 59. 
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ciate with the British minister a commissioner (Se
nator George Brown) named by the Canadian govern
ment; but with the .distinct understanding that the 
Canadian Ilommissioner should act under imperial in
structions, and that all propositions to be made to the 
American·government should be previously submitted 
to her Majesty's secretary of state. 

The dominion government expressed their appre
ciation of the regard shown to their proposals, in rela
tion to reciprocity with the United States, by her 
Majesty's government, and promised that they would not 
suggest any modification, in matters of trade and com
merce, which would injuriously affect imperial interests. 

In June, 1874, a draft commercial treaty was agreed 
upon by the British, Canadian, and American commis
sioners, and submitted for the ratification of the impe
rial government and of the United States Senate. It 
was approved by her Majesty's government, but failed 
to receive the slIIIction of the American Senate.' 

On Nov. 26, 1874, while these negotiations were, still 
pending, a deputation from certain British chambers 
of commerce waited upon the secretary of state for 
foreign affairs (Lord Derby) and the secretary of state 
for the colonies (Lord Carnarvon), to express their fears 
that the proposed reciprocity treaty between Canada 
IIIId the United States was likely to prove prejudicial to 
important branches of British industry; and that, con
trary to the rule hitherto invariably observed in such 
treaties, it would place the mother country in a worse 
position, commercially, than other countries, in regard 
to the importation of British goods into Canada. 

Entirely concurring in the conviction that it was 
the bounden duty of her Majesty's government to 
insist that British trade should not be placed at a dis-

I ColUlUoua Papers, 187f. vol. Ixrv. PI" 931-856. 
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advantage, BB compared with other countries, in any 
treaties which might be entered into on behalf of colo
nies,-and also to forbid the imposition of differential 
duties in favour of the United States, BB against Great 
Britain, in any such treaty,'-:Lord Derby assured the 
deputation that there WBB no intention, on the part 
of her Majesty's government, to allow such a diHtinc
tion to be drawn, and nothing in the proposed treaty 
to warrant the conclusion that the Canadian govern
ment were in favour of it. AB to whether the effect 
of the treaty would be to increBBe taxation on other 
than British goods, that WBB a question hereafter to be 
considered by the secretary of state for the colonies. Sa
tisfied with these assurances, the deputation witlJdrew.-

In 1879, the imperial authorities permitted Sir A. Galt, 
BB representing the Canadian government, to conduct 
negotiations for improved commercial intercourse be
tween Canada, France, and Spain. 

Finally, it should be observed that the responsibility 
of determining what is the true construction of a 
treaty, made by her Majesty with any foreign power, 
must remain with the imperial government, who can 
alone decide how far Great Britain should insist upon 
the strict enforcement of treaty rights, whatever opi
nions may be entertained npon the subject in any colony 
specially concerned therein. On the other hand, the 
legislature in any colony is free to determine whether 
or not to pass laws necessary to give effect to a treaty 
entered / into between the imperial government and 
any foreign power, but in which such colony hOB a 
direct interest.· 

- London TUDes, :SOY. :!7, ISH, 
P. e. 

• Earl of Kimberley'. deopatcbeo 
of Mareh 17 ..,d JUDe 17. 1871. 10 
gonm>or~ of Caooda, Cao. 
Seso. Papers, l872, DO. 18. eo,.. 
~ .. 10 ,..beda- Bnu.h 

Columhia ..... ineluded in \he pur
new of \he Wubingtou treaty. 00&.
Wlu..&audiU!l' thal .be did _ en
ter \he domiuiOJl uo.i1 aboIR t.b ..... 
mouths after \he treaty ..... igued
IIML 1876, ..... 42. 
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Complaints of the non-observance by foreigners of 
treaty stipulations, and requests for tpe more expe
ditious carrying out of treaty requirem1!nts, should 
be addressed by her Majesty's government to the fo
reign power in question; although, for convenience, it 
is usual' to permit the governor-general of Canada 
to communicate directly with the British minister at 
Washington on such matters. Under these circum
stances, however, it becomes the duty of the governor
general to notify her Majesty's government, through 
the colonial secretary, of any representations made 
or proceedings taken by the dominion government 
through her Majesty's minister, and of the answers 
receiv~d to the same.' 

Another matter will now claim our attention, which Extradi

is appropriately regulated by means of treaties between r.~'d:!.0f. 
the mother country and foreign powers; namely, the 
extradition of criminal offenders. 

From a very early period, the nations of Europe have' 
made provision by treaty for the mutual surrender of 
criminals escaping from justice and seeking refuge in 
other lands. But with the exception of a partial ar
rangement to this effect by the twentY-fleventh article 
of "Jay's" treaty of 1794, which expired on the break
ing out of the war of 1812, no treaty of this kind 
appears to have been made between Great Britain and 
the United States of America until 1842, when the suo. 
ject was included in the Ashburton treaty .. 

Meanwhile, notwithstanding the lack of any treaty 
obligatious on this subject, legislative provision for the 
rendition of fugitives from justice was made in 1822 by 
the legislature of the state of New York, and in 1833 
by the parliament of the late province of Upper Canada. 

• Canada Sess. Papen.1876. _ • See Commons Papers, 1876, 
110. 111; ibid. 1S77. DOL U, 104; ~ IDxii. P. 279. 
ibUl. 1878, DO&. 70, 125.. 
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The general principle of legislation, by local ordi
nance or statute, for the delivery to foreign govern
ments of fugitive criminals, has been repeatedly 
admitted in various colonies and possessions of the 
British Crown, under circumstances which have made it 
difficult or impossible to provide for the same by treaty. 
But it should be stated that eminent judge~ of the ferle
ral courts of the United States have decided that the 
statute enacted by the New York legislature in 1822, 
above referred to, is in contravention of the constitu
tion of the United States, article one, section ten, which 
says that "no State shalI enter into any treaty;" and 
it was observed by Judge Curtis" that, in the fifty years 
which had elapsed since the passage of the state law, 
no case is remembered in which a governor has under
taken to make extradition under it. During this half
century, it has been considered that the national 
government had exclusive jurisdiction over the subject, 
and that the act of the state legislature was unconstitu
tional and void.'" This is unquestionably sound doc
trine, and equally applicable to legislation by British 
colonies where there has been no previous treaty or act 
of the Imperial Parliament to authorize the same. For, 
in view of the importance of regulating all interna
tional questions upon a uniform basis and by the su
preme authority of the empire, it is obvious that the 
extradition of criminals should be provided for by 
treaties between the powers concerned therein, or by 
special legislation based upon formal treaties. 

By the one hundred and thirty-second section of the 
British North America act of 1867, it is enacted that 
" the parliament and government of Canada shall have 
alI powers necessary or proper fur performing the obli-

• American Law Beview. YOI.Tii. 2 S1DlL 482. 12 Vermont, 6:16. Peo
po 187. Holmes.,. Jennoon, 1. pleuTI!I. Barlow IJ.Curtia,60 New 
peters, MO. t:oit.ed Statee P. Davia, York Rep. 3~L 
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gations of Canada, or of any province thereof, as part ~xtradi •. 
of the British Empire, towards foreign countries, arising g:,::;: In 

under treaties between the empire and such foreign . 
countries." 

This clause of the Confederation act embodied no new 
principle"but merely conferred upon the dominion gov
ernment the powers formerly exercisable by the several 
provinces in Canada. Thus, the Imperial Statute 6 and 
7 Vict. c. 76, (as amended by 8 and 9 Vict. c. 120), 
passed to give effect to the Ashburton treaty, while it 
expressly applies to the colonies in cases where no colo
nial legislation existed in reference to extradition, pro
vides for the suspension of the oot upon suitable 
provision being made by the Canadian legislature for 
carrying Ollt the object of the same. And tl;le opera
tion of the imperial act was suspended accordingly by 
an order of the queen in council, upon the passing of 
nn act on this subject by the legislature of the province 
of Canada in 1849. 

In June, 1868, the imperial statute was again sus
pended, upon the passing of a dominion act to enforce 
throughout the whole of Canada the objects contem
plated by the aforesaid treaty! 

In 1870, the imperial law relating to the extradition 
of criminals was amended by the Act 33 and 34 Vict. 
c. 52. This statute did not alter the Canadian law, but by 
its eighteenth section authorized the same to be carried 
into effect by an order in council to be issued pursuant 
to this act. But this applies only to Canadian legisla
tion as aforesaid, for the purpose of carrying out the Ash
burton treaty. As respects foreign countries other than 
the United States of America, any extradition treaties 

• Act 31 Viet. c. M. This act OnIe", in Council, PI' 879, 380. Tho 
was reserved, but subsequently a&o act was amended, lD respect to the 
aented to. For orders in council to classes of magistrates empowered t.o 
gi.,., decl to u.osame, see Canadian act under it, by 33 VicL c. 25. 
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which extend to Canada must (as hereinafter explained) 
be put into operation under the proviMions of the imperial 
act of 1870, as amended by the Act 36 and 37 Vict., 
c. 60, passed in 1873. 

In the colony of Victoria, Australia, by "the extra
dition act of Victoria, 1877," the imperial extradition 
acts of 1870 and 1873 are directed to be administered 
by conferring upon the colonial police magistrates the 
like powers and authorities for the surrender of fugitive 
criminals as are by the said acts vested in similar func
tionaries in the United Kingdom. The Victoria statute 
will be enforced by the promulgation within the colony 
of an imperial order in council, to be issued under the 
eighteenth section of the act of 1870, above mentioned. 

As respects the dominion of Canada, larger powers 
llave been asserted. The Canadian privy council con
tend that the provisions of all extradition treaties en
tered into by Great Britain with foreign powers should 
be carried into effect in Canada by mean8 of local legis
lation, pursuant to the one hundred and thirty-second 
section 0'£ the British North America act, 1867, already 
cited in this connection. The practical advantages of 
such an arrangement are obvious and unquestionable. 
But hitherto difficulties have arisen in giving full effect 
to the same. 

After the passing of the imperial act of 1870, two 
general measures on the subject of extradition were 
enacted by the Canadian parliament,-one in 1873, the 
other in the following year. By these statutes, it was 
proposed to apply to all other foreign states the pro
visions of the Canadian law which had proved 80 effec
tual and convenient in the case of fugitives to or from 
the United States claimed under the Ashburton treaty. 
But these acts were not altogether approved by the 
law officers of the Crown in England; and, though not 
formally disallowed, they have not been put in force by 
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the issue of the necessary order of the queen in coun
cil. The Canadian government have acquiesced in the 
non-enforcement of these statutes. But in the event ofa 
new and enlarged extradition treaty not being speedily 
entered into .between her Majesty's government and 
that of the United States, they reserve the right of 
legislating upon the whole question of extradition so 
far as the interests of the dominion are concerned. 

In December, 1875, the dominion government de
puted the minister of justice (Mr. Blake) to confer 
with her Majesty's government upon this subject, and 
especially to consider the expediency of negotiating e. 
more comprehensive extradition treaty.' 

About this time, a misunderstanding arose between 
the British and the United States governments upon an 
application to the British government for the surrender 
o~one E.D. Winslow, .e.. fugitive from justi~e, charged ::~~~~ 
With forgery. The British government declmed to sur- tion case. 

render this man unless they were assured that he should 
not be tried for any offence other than that for which 
he should be surrendered. This stipulation was in 
accordance with a clause in the imperial act of 1870. 
But inasmuch as this condition appeared to be a restric-
tion imposed by an imperial statute only, and not en-
joined either by the treaty of 1842 or by the American 
statutes passed to give effect thereto, the United States 
government refused to comply with it. A prolonged 
correspondence ensued, in which the American govern-
ment adhered to their construction of the treaty, while 
the British government contended that the imperial 
act of 1870 imposed no new condition upon the ob
servance of the treaty, but merely declared the law that 

Mr. Blake's letter to the sec...... the previous correspondence referred 
tory of state for the ooIonies, dated to iD the text, see ibid. 1876, DO. 
June 27. 1876, in Canada Seas. Pa- 4lI. . 

. pers, 1877, DO. 13, pp. 10-18. For 
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should regulate ita administration. As neither party 
would give way, the operation of the treaty was 8US

pended. The suspension continued for a year, when 
the British government consented to waive the point 
in dispute, and the treaty was revived j but with an 
understanding that negotiations should be entered into 
for a more explicit treaty to regulate the extradition of 
criminals. t 

No new extradition treaty between Great Britain and 
the United States of America has yet been agreed upon. 
But all extradition treaties entered into by the Briti8h 
government with any foreign state since 1870, have 
contained a clause expressly stipulating that" a penton 
surrendered shall not be tried for any crime or offence 
committed in the other country before the extradition, 
other than the crime for which his surrender has been 
granted."· 

The dominion government have urged upon her 
Majesty's government the expediency of providing, in 

• See CI .... ke on Extradition. ed. 
1874, c... Kent, International 
Law by Abdy. 2d ed. 1878. p. 117. 
HaM. Deb. vol. """"xii. p. 2;)0. 
The American courte are not unani
mous in supporting the interpret,a.. 
tion pot upon the treaty by tb. 
I: nited States government. In tb. 
...... of tbe I:nited Statee •. Law
reore. decided bv the I: nited Statee 
Circuit Court. SOuthern Diotrict of 
New York, in 1876, tbe view held 
by the American government is up
beld (Cox. Criminal Law C ..... 
voL xiii. P. 361). But this eon
otruetion is repudiated. ·and tbe riew 
expressed by the British government 
~proved, by the Coon of Appeal_of 
Kentuekv. iu April. 1878, ill the cue 
of the Commonwealth .,. Hawes.. 
(Law T'IJDeII Rep. s. S. vol. xxxix. 
p. 80). See also Spo..- on the La .. 
of Extradition (Albany, 1879), Part 
J. of wbicb contains aD oh1e argu
ment ill auppor1 of the British eon-

tention. Cansdian jurim have in
clined the other w8y. ThUll .Jodge 
Ramsay decided in the Coon of 
Queen'. Bench for lIfontreal. in 
~·ebruory. 1874. tbat 80 much of th. 
hnperiaf extradition act of J870 .. 
was incomistent with the AJlhbnr
ton treaty of 1tW2, wu not nece&
oarily to be held u being io force in 
Canada; until, at lem, au order of 
the queen in conncil sbou1d be ;8-
oued. onder tbe fifth oection of 110" 
&Bid oct. applying the act 10 a par
ticular foreign &tate; .. bicb order. it 
........ baa not been promulgated. 
Lower Canada JoriJ¢. 't'oL x'riiL 
p.200. And .... )Ir. Blake', letter 
(cited in the preriono DOle). p. 21. 

• Canadiau Orden in Council, 
pp.381-4<)9. Treaty bet ..... GrPM 
Britain and France. of Aog. H. 
1876; aud other similar &realif!"!'. 
prefixed annual I,. 10 the volumea of 
tbe .\atuleo of Cauada. 
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any new treaty or convention for, the purpose of extra,. 'ixtradi. 

dition, that special arrangements should be made for ~oC;:.:da. 
carrying out the same in Canada, by the direct action 
of the Canadian authorities. And, in the event of it 
being fo.und impossible to conclude a new treaty with 
the Uniteq States, that the sanction of the imperial go
vernment should be given to Canadian legislation upon 
the subject; such legislation to be reciprocal, if possi-
ble, but, if that be not attainable, then without recipro-
city. This proposal is the more reasonable, and likely 
to be finally carried out by common consent, inas-
much as the general principle of local legislation 
in reference to the extradition of criminal offenders 
has been repeatedly recognized and applied in the case 
of various British colonies! 

Meanwhile, the Canadian government has not lost 
sight of its claim to deal, by legislation in Cauada, with 
the general question of extradition. 

On April 10, 1877, the dominion House of Commons 
agreed to a series of resolutions~ upon which a joint 
address to tIle queen W88 adopted, by both branches of 
the Canadian parliament, representing that, inasmuch 
88 they possessed all the powers necessary for the pur
pose, they had passed a bill- which was afterwards 
l\..'<Sented to by the governor-general- to make provi
sion by one Canadian law for the execution, as respects 
Canada, of all arrangements made between her Majesty 
the queen and foreign states for the extradition of fu
gitive criminals; that, by the eighteenth section of the 
imperial act of 1870, above mentioned, it is enacted 
that by order in council the provisions of any colonial 
law to provide within the colony for the surrender of 
fugitive criminals may be substituted for the clauses of 
the imperial act to the same effect; that the provisions 

• Mr. Blake'ol.tter (above c.ted) of Jlllle 27, 1876, pp. 17, 18-

U 
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of the said imperial act are unsuitable for Canada; that 
the Imperial Parliament be invited to repeal these pro
visions; and that meanwhile her Majesty, by order in 
council, should suspend their operation, in order that 
the Canadian statute of 1877 (40 Vict. c. 25) may have 
force and effect, in lieu of the same." 

In reply to this joint address, the governor.general 
was informed, by despateh from the colonial secretfuy, 
dated Feb. 5, 1878, that the imperial government were 
not willing at present to suspend in Canada the opera,. 
tion of the extradition act of 1870, inasmuch as the 
question of the extradition relations of the empire with 
foreign powers was under consideration by a royal 
commission.' 

On May 30, following, the roySI commission ap
pointed to inquire into and consider the working and 
effect of the existing law and treaties relating to the 
extradition of persons accused of crime presented their 
report. They recommended that treaties for the sur· 
render of criminal offenders to foreign powers should 
no longer be regarded as indispensable; but that, while 
the Crown should still retain tho right to enter into 
slIch treaties, statutory power should be granted to the 
proper authorities to deliver up fugitive criminals, upon 
application, wherever BUch an arrangement could be 
made in a suitable manner, irrespective of the subsist
ence of any treaty between Great Britain and the state 
against whose law the offence had been committed. 
Imperial legislation will, of course, be necel!8ary to 
effect this change. Meanwhile, the commisRioners re
frain from recommending any alteration in the existing 
law on this subject, - at least, as regards the colo
nies.' 

"Camda Com. JouruaIs, 1877, • Commooa Papen, 1378, C. 
p. 238. 20311 • 

• Ibid. 1878, P. 40. 
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Accordingly, the Canadian act of 1877 remains in l.:"::1~~. 
abeyance, for the present; and all extraditions in tradition. 

Canada, other than those which are carried out under 
the Ashburton treaty, 'must be conducted pursuant to 
the provisions of the imperial statutes.' 

All new extradition treaties negotiated between the How Rp

British government and foreign powers are invariably ~~:~u\':,. 
made" applicable to the colonies and foreign possessions Dies. 

of the two high contracting parties." The requisition 
for the surrender of a fugitive criminal, who has taken 
refuge in a colony, is addressed to the governor, or 
chief executive officer thereof, through the chief con-
sular officer of the power applying for the criminal. 
The governor disposes of the requisition in accordance 
with the provisions of the treaty. But he may either 
grant the surrender or refer the matter to the imperial 
authorities. The British government usually reserves 
to itself the right to make special arrangements for the 
surrender of criminals from the colonies, - conducting 
the same, as nearly as possible, in conformity with ex-
isting treaties.' 

Here, mention may appropriately be made of a case Lami

arising out of an extradition treaty between Great :;::t." 
Britain and France, which gave rise to much corre
spondence, and led to a. rebuke being administered by 
the secretary of state for the colonies to the governor
general of Canada., for his action in the matter:-

In August, 1866, olle Lamirande was apprehended in 
Callada, on a oharge of forgery committed in }rance, under 
a warrant issued by the governor-general, on the requisition 

• C. J. Dorion. Coun of Queen'. 
Bench, Quebec: L. C. J llrist, vol. 
nii. p. HI. C. J. Harrison, Onta
rio l>ractice Rep. Tol. vii. p. 275. 
Aud see Mr. Blake'. letter. abow 

Ci~jl:: Jv'::;?o~' !~ti!:· tre. 
ties, with the orders iu council to 

give etreet thereto. see Canada 0... 
deI'S in Council, pp. 381-409. For 
later ones. see the pl"E'fix to Canada 
StRtntes of ISi7, 1878, and 1879. 
For .. list of all such treaties in 
force up to November, 187S. see 
Colonial Regulations, 1879, p. 309. 
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of the French consul-general. Lamirande was committed to 
gaol, with a view to his surrender, as a fugitive criminal, 
under the extradition treaty. But he applied for a writ of 
hahefU eorpUl, in order that the validity of the proceedings 
against him might be determined by the Court of Queen'8 
Bench, at Montreal. While his case was still under con
sideration by the court, the governor-general, acting on, tloe 
advice of the solicitor-general for Lower Canada, signed tloe 
warrant of extradition, which was promptly carried out; alii] 
Lamirande was delivered up to the agent of the French go
vernment. This appears to have been done in ignorance of . 
the fact that the court was actually deliberating on the pri
soner's case, and moreover with an idea that his legal rights 
would not be prejudiced by the issue of a warrant for Iii. 
extradition. But, owing to some delay in the proceedings 
before the court, no order was made for the issue of the writ 
of hah,fU eorpUl, until the day after Lamirande's surrender. 

Nevertheless, the court continued to deliberate on the case, 
and decided that "the pretended warrant of arrcst, al
leged to ha~e been issued in FI'Bnce, and all the proceedings 
taken with a view to obtain the extradition of the petitioner, 
were unauthorized" by the imperial statute passed to give 
etIect to the extradition treaty with France, and were" ille
gal, null and void, and that the prisoner was therefore enti
tled to his discharge." But, as the judge went on to state, 
the pri.;oner" is now probably on the Iligh seas, swept away by 
one of the most andacious and sUcces&!(ul attempts to frustrate 
the enda of justice which has yet been heard of in Canada." 

The governor-generdl (Lord Monck), in a series of de
spatches in suswer to the request of the imperial govern
ment, gave full explanations of the proceedings taken in tbis 
case, and assnmed direct responsibility for the miscarriage of 
justice which had occurred. At the same time, he pointed 
out that the blame for what had happened ought to retst with 
those who, having charge of the prisoner's interests, bad 
neglected to act with sufficient promptitude on bill behalf. 

In reply to these despatches, the colonial seeretary, in a 
de.;patch dated Nov. 24, 1866, while giving the governor
general eredit for the best intentions, rebuked him for his pre
cipitancy in the matter, and for his neglecting to ascertain 
whether the prisoner was under the protection of the queen'. 
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bench,ibefore authorizing his surrender to the French authori
ties. .. The omission to take this precaution has led to a most 
unfortunate abuse of your authority." "A great_scandal has 
taken place, and an insult has been passed upon the dignity 
of the law, and the regular administration of justice in the 
Canadian courts." " I am obliged, therefore, with whatever 
reluctance, to express my decided disapproval of the COUl"Se 
which your Lordship was induced to adopt." 

With the conduct of the Canadian officers who had taken 
part in this transaction, the colonial secretary was not con
cerned to deal. They" are responsible to their superiors, and 
their superiors to the parliament, the constituencies, and the 
public opinion'of Canada." But "the explauations hitherto 
afforded by your solicitor-general of his condnct in obtaining 
the wanant, whilst the case was actnally under the hearing 
of the judge, would not have been deemed satisfactory by her 
Majesty's govenl1llent." 

Subsequently, the British government made an official re
q nest to the French authorities for the surrender of Lamirande, 
on the ground that his extradition was unauthorized by the 
treaty of 1848, and the Bl'itish statute confu'ming the same, 
inasmuch as the demand for his extradition had been irregu
l • .,.ly prefelTed, and that the offence charged against him was 
not a crime contemplated by' the treaty. The French go
vernment, however, demurred to these conclusions. At this 
jllncture, Lamirande himself made known to the imperial 
government his desire to renounce all claim to be surrendered, 
and stated that he wished to remain in France to undergo 
the punishment awarded to him. As he had previously in
vited the interference of her Majesty's government on his 
behalf, this later request was duly communicated to the seo
retary of state for foreign affall"S. Whereupon the British 
ambassador at Paris was instructed to state that her Majes
ty's government no longer insisted on their application for 
Lamirande's release; although" their ahstaiuing from doing 
so must not be oonstrued into an admission on their part 
that there were not sufficient grounds for insisting upon 
it.nb 

And thus this vexatious case was brought to an amicable 

• Canada Bess. Papers, 1867-68, no. 60. 
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concIWlion. after exciting strong feeling ill Canada, and en· 
dangering the good unde .... tanding .between the governmenla 
of Great Britain and of France; perilous conHeq uences which 
might have heen avoided, if the Canadian government bad 
manifested a proper ditiC1·etioD, and a due regard for private 
rights. 

The naturalization of aliens, and their release from the 
obligations they inherit as natural·born subjects m the 
country of their birth, is another matter which is pro
perly effected by means of treaties between sovereign 
states. This subject has repeatedly attracted attention 
in the British colonies, and has given rise to much cor
respondence between the imperial and colonial govern
ments. 

By the Imperial Act 7 and 8 Vicl c. 66, passed in 
1844, the secretary of state was empowered to grant 
certificates of naturalization to aliens, which conferred 
upon them all the rights and capacities of British BUb
jects, except in regard to certain political privileges. 
But this act was limited in its operation to the United 
Kingdom. 

Accoi-dingly, it became customary for Mturalization 
laws to be passed by the local legislatures, on behalf of 
aliens resident in the colonies; and, by the Imperial Act 
10 and 11 Viet. c. 83, passed in 1847, it was declared 
that all statutes heretofore passed by any colonial legis
lature in the queen's dominions, for naturalizing per
sons within the respective limits of Buch colonies, shall 
be valid and effectual therein, and likewise all future 
acts to the same purport, rubject to confirmation or 
disallowance by her Majesty. But, whenever aliens, 
so naturalized by colonial laws, pass beyond the limits 
of the particular colony, they lose all claim to be COD

sidered as British subjects.· 

• See Earl Grey'. lJeopatch of 10 aod 11 Yiet. c. 83, ..... .-epealed 
Sept. 2;;, Ist7; Caoada Leg. Aaoem. and ~ Ito Act 3lI "ict. c. 14. 
JoumaIo, l848, po 42. The Act When a oaturaliza&ioo bill ia pro-
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In 1865, the imperial government enlarged the privi
leges of foreigners naturalized in any British colony, by 
enabling them - under certain restrictions, and for a 
limited period - to obtain passports, signed by the go
vernor, as "naturalized British subjects," which would 
afford to tbem protection for a certain specified time 
when travelling abroad. Such paSRport~, however, 
confer on the bearer no claim to British protection in 
the country of their birth.d 

In 1870, an amended naturalization act was passed 
by the Imperial Parliament, which entitled aliens who 
had received certificlttes of naturalization frOID the sec
retary of state (to be granted under certain specified 
conditions) to claim all political and other rights of 
British subjects, excepting that, when in the country 
of his birth, an alien should be liable to his original 
allegiance therein," unless he has ceased to be a sub
ject of that state in pursuance of the laws thereof, or 
of a treaty to that etJ:ect." And this act empowers 
naturalized aliens to divest themselves of their original 
status, - and British subjects to renounce their alle
giance to the British Crown, with a view to being 
naturalized in a foreign state,-in any case where her 
Majesty has entered into a convention with a foreign 
state, for the purpose of giving effect to such a renun
ciation of allegiance. But this act does not extend to 
the colonies.' 

The continued inconveniences and disabilities to Gennan 

which German emigrants to Canada are exposed by :,~nl8 
reason of the partial benefits afforded to them by nar- Dada. 

turolization under the colonial law, which leaves them 

posed in IIIlY.colony. tb. governor 
should n.scertam whether bis instruC)o 
tiOU8 do or do not require the inseJ'l
tiou thel'ein of a suspending clause. 
lie should abo take care that words 
AI'e m8el"ted in the terms of the 
statute, confiuiug the prh-ileges 

grant<>d to the limits of the colony. 
CoL Rtll .. II< Reg. 1879, o. 14. 

• lbj,/. Atld see Canada Sess. 
Papers, 1867-68. DO 74. 

• 33 Viet. e. 14; Canada Orders 
ill Council, 1876, p. lnh. 
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still liable to be claimed as German subjects when 
travelling abroad or on a return to their native country, 
induced the Canadian privy council to request the 
governor-general to write to the 8ecretary of state for 
the colonies and represent this grievance. Accord
ingly, the Earl of Dufferin, on Nov. ·16, 18i2, ad
dressed a despatch to the Earl of Kimbe~ley on the 
8ubject, and requested that her Majesty's government 
would take measures to obtain for aliens naturalized 
in Canada precisely the IlIlme rights as those which are 
conferred by naturalization in the United Kingdom. 
The receipt of this despatch was acknowledged; but no 
ac.ion was taken thereon by the British government.' 

Accordingly, on April 21, 1873, the Canadian IIoull0 
of Commons passed an address to the queen, praying 
that, pursuant to the provisions of the imperiol natu
ralization act of 1870, above mentioned, her Majesty 
would be pleased to negotiate naturalization treaties 
with the German and other foreign states, und€'r which 
legaIly naturalized foreigners in Canada may no longer 
be subjected to the disabilities of a divided all)?giance, 
but, on formaIly renouncing their native allegiance, may 
become ~ntit1ed to all the privileges of native-born 
British subjects. 

A despatch in reply to this addre88, dated Septem
bel- 3, 1873, was transmitted by the governor-general 
to the House of Commons, on May 6, 18i 4. It enclosed 
a memorandum from her Majesty's secreto'lry of state 
for foreign affairs, which stated that the imperio'll go
vernment were prepared to place aliens naturalized in 
any British colony, out of Europe, on the same footing, 
80 far as passports and protection in foreign countries 
are concerned, as aliens naturalized in England under 
the act of 1870. But it suggested that a compliance 

, Cauada Sao. Papen. 1873, DO. 116. 
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with the request for the negotiation of naturalization 
treaties would prove less advantageous to aliens natu
ralized in the colonies than the existing.practice,
inasmuch as no such treaties could be negotiated, ex
cept upon the basis of a five' years' residence in the 
colony of the alien who desired to be alJowed to change 
his allegiallce. The only way in which the objections 
urged could be satisfactorily overcome 'would be by an 
extension of imperial naturalization to the colonies, the 
expediency of which is under the consideration of her 
Majesty's government.' . • 

Nt> further imperial legislation having taken place 
regatding naturalization, in the mean while the Cooa.
dian House Ot Commons, on April 5, 1875, again ad
dressed her Majesty on the subject, representing that 
the extension of the naturalization act of 1870 to the 
colonies would not meet the just expectations of the 
Germans and other naturalized foreigners in Canada, 
inasmuch as the passports granted under that act,' 
though permanent, are expressly declared to be in
valid iq the state in which the individuals concerned 
were fonnerly subjects, the place of all others in which 
they desire to be protected in their acquired rights NaturaU. 

and privileges. The house, therefore, reiterated their Ge'!:::'.:! 
request, that her Majesty would be pleased to enter ~caoa
into a treaty with the German states (such as lias 
been already nego~iated between Great Britain and 
the United States; and between the United States of 
America and Germany); so that her Majesty's natu-
ralized German subjects in Canada, after a residence 
therein of from three to five years (as may be agreed 
upon by the contracting powers) may become entitled 
to all the rights, privileges, and immunities of British 
subjects, in any p&rt of the world, and in as full a 
measure as if they were native-born British subjects. 

• Canada !less. Papers, la7f, no. M. 
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In a despatch dated Aug. 4, 1875, the colonial secre
tary acknowledged the receipt of the foregoing ad
dress; but intimated that her Majesty's government 
were unable, at present, to make any progress towards 
a compliance therewith, but would resume the conside
ration of the wQole question hereafter.h 

No communication has since been made to the Cana
dian Parliament on this subject. But in March, 1879, 
the attention of the governor-general was directed to 
the matter, by a deputation of senators and members 
specially interested in the r~moval of the disabilities 
which continue to devolve upon German emigrants in 
Canada, and his Excellency promised to bring the q ues
tion under the notice of her Majesty's ministers. 

While by the ninety-first section of the British North 
America act, 1867, the dominion parliament is exclu
sively empowered to legislate upon" naturalization and 
aliens," it has been assumed that, by the ninety-second 
section of this act, - which empowers provincial legis
latures to exclusively make laws concerning" property 
and civil rights in the province," - these legislatures are 
competent to authorize aliens to hold and transmit real 
estate.' • 

Mention has already been made (ante, page 154) of 
the serious questions which have arisen in various Bri
ti:Jh colonies, from the large and indiscriminate influx 
therein of Chinese, under the treaty with (''hina. 

I mperiJJl Dtnninitm net'cUahle 0fJff Self-gfnJerning CoWnie.: 
f. By appeah to tM court. oj 1mD and to tM priull COU7tcU. 

Legislation by the Imperial Parliament, as b88 been 
already pointed out, is not subject to be reviewed and 

• Canada ComIDODS JonrnaIa, The dominioo naturalization acto, 
lB76. p. 6:3. which apply to all the provi'''''''', 

I Rev. Slats. Ontario. e. 117. if... _laiD DO proriaUowr of thia _ ....... 
nitoba Slala.lB73 (31 Vid. Co ia). 
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annulled by any Court of law within the realm. . Par
liament itself, in its collective capacity, is the highest 
court in the kingdom, and is necessarily_the supreme 
judge of the proper limits of its own jurisdiction and 
powers; and it is not either constitutional or lawful for 
an inferior court to question the propriety or the dis
cretion of any act done or passed by the Imperial Par
liament.! 

Within the limits of every colony or province having PleDary 

representative institutions, the local legislature is ill- r:.:n:.;:!. 
,vested with a similar supreme authority and jurisdic- Ia ...... 

tion :' subject of course to the discretion of the Crown 
in assenting to or disallowing colonial enactments; 
and subject, moreover, to the determination of the 
question, whether the legislature hIlS exceeded its 
competency, and the lawful bounds of its prescribed 
powers, on any given occasion. 

It is the general Condition of all legislation by subor- Their I ... 

. dinate and provincial assemblies, throughout the Bri~ r:~~~ 
100 Empire, that the same" shall not be repugnant to :PE!~'Dt 
'the law of England.") This condition is enforced in lisbi!w. 

two ways: firstly, lIS hIlS been elsewhere shown, by 
the right and duty of the Crown to disallow any act 

,that contravenes this principle; lD ,secondly, by the 
'decision of the local jUdiciary in the .colony, in the 
first instance, and ultimately of her Majesty's impe-
rial privy council, upon an action or suit at law, duly 
brought before such a tribunal, to 'declare and ad-
judge a colonial, dominion, or provincial statute, either 
in "!I'hole or in part, to be lIitra Willi and void, as being 
in excess of the jurisdiction conferred upon the legis-
lature by which the same was enacted, or at variance 

,with some imperial law in force in the colony; or 
otherwise, by a similar decision, to confirm and approve 

I See ani •• p. 191. 
• SeeJ'U"l. p. 368. 

1 See ""'e, p. 13.1. 
- See _', P. 138. 
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of the legality of the act the validity of which had 
been impugl;led.· 

The power of interpreting colonial statutes, and of 
deciding upon their constitutional effect and validity, 
is a common and inherent right, appertaining to all her 
Majesty's courts of law before wbich a question arising 
out of the same could be properly submitted for adju
dication .. 

We have elsewhere discussed this subject, at consi
derable length, in connection with legislation in the 
several provinces of the dominion of Canada, as well 
as in respect to legislation by the dominion parlia
ment :' it is unnecessary therefore to enlarge upon 
the question any further in this section; and we may 
proceed to show the extent and method of control 
which is still exercised by the Crown over all the 
colonies and dependencies of the empire, through the 
instrumentality of the privy council. 

The sovereign, as the fountain of justice, is consti
tutionally competent to receive petitions and appeals 
from all her colonies and possessions abroad, upon 
whatever' regulations and conditions may be defined 
and imposed by the authority of the Crown in council. 

Such petitions or appeals are referred to the consi
deration either of the judicial committee of the privy 
council, or of some otber committee of that body, upon 
whose report the decision of the sovereign is pro
nounced. The reference may be made either upon an 
appeal from an inferior colonial court, or on a petition 
or claim of right, or on a petition praying fot;. the 

• Mr. Seeretary Card".n. Hans. 
Deb. voL clxxxY. p. J;l20. And 
..., the judgment of the privy <oun
eil in the Queen D. Barab. 3 App. 
C ... 889. }'or other preceden ... of 
.... h judicial deciaiooa. see JIO'l, po 
376 • 

• See Law Magozine fDr Aogua 

1867. p. 281. La HeYue Critiqne, 
..... du Canada. Janvi .... 1'" I. p. 
111; ihUI. Jant'ier. 1"72, p. al; 
ibid. Avril. 1"'2 and ATril. 1"'3. 
ComIDOlUl Pape .... 1847-48. voL ~3. 
pp. 6'~4-671. JIiiJ.:uH9,.nL ><xxv • 
p.57. 

• See JIO'l, pp. 375-aS7. 
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redress of a grievance that is not within the pre
scribed jurisdiction of other courts or departments 
of state, but which the Crown is willing to enter· 
tain.-

If the matter of grievance or complaint be one that Jud,ci~1 
is properly cognizable by a legal tribunal, it would be ~f~i,~unee 
referred to the judicial committee of the privy council, ~:LL 
which, by the Act 3 and 4 Will. IV. c. 41, in addition 
t~ its ordinary functions as a court of appeal from 
inferior courts of law, is empowered (by sec. 4) to 
consider "any matters whatsoever" that the Crown 
shall think fit to refer to it.· It has, however, been 
decided that this clause will not justify a reference to 
the judicial committee of anything whatever that could 
not be properly entertained by, or come before, the 
Crown in council. For example, this committee could 
not advise upon questions of general or political policy, 
for that is the especial province of the cabinet council; 
neither could it advise in criminal matters, in which,' 
except in certain colonial cases, no appeal to the privy 
council is allowed by law." _ 

With a view to increase the efficiency of the judicial 
committee, it is customary to summon to the privy coun
cil judges, and men of eminence in every branch of 
legal study, expressly that they may assist at the de· 
liberations of the same.' And in 1871 by the Act 34 
and 35 Vict. c. 91. four additional paid judges were 

• Stephen, New Commentaries. 
ed. 1874, vol. iiorr 461; Ref.na r. 

!%~~d ~ CCau!r~"!: J~.!;: 
1861. p. 176. 

, Todd. P ... I. Govt. vol. ii. p. 624. 
Finlason, Historv, Constitution, 
and Chal"aCter of ilia Judicial Com
mittee of Ut. Privy Council. Loo
don, 1878. 

• Hans. Deb. '901. 209, pp. vrt, 
984. Bllt Ut. CroWD way. by ita 

prerogative, review the decisions of 
rJl colouial courts, criminal as well 
civil. unless this prerogative has 
beeo expressly annulled oy cbarter 
or statute, though an appeal, in a 
criminal ease. is rarely entertained 
by the privy eoo.oil. Fo"'JLb. 
Const. Law. p. 879. Macpberaon. 
P. C. Practice. ed. ISi8. p. 60. 

• Todd. Pari. Govt.. wi. ii. P. 
625. 



BPTl(>flcial 
",ft'ects of 
impt-rial 
Sppt-nate 
jurisdic
tiun. 

222 PARLIAMENTARY GOVER..'I1dENT IN TllE COWNIES. 

lidded to the judicial committee for the like purpo~e. 
By the Supreme Court of Judicature Act, 1873, sect. 21, 
her JlrIajeMty in council WOJ! empowered to tranMfer 
the jurisdiction of the judicial committee to the new 
Court of Appeals created by that statute. But by the 
amending act of 1875, the operation of this section was 
suspended; and, by the twenty-fourth section of the 
appellate jurisdiction act of 1876, it WOJ! repealed, and 
new provisions enacted to maintain the existence of 
the judicial committee of the plivy conncil, and to 
strengthen the point of connection between that body 
and the House of Lords. OJ! the ultimate courts of 
appeal for the British Empire.· 

The appellate jurisdiction of the queen in council is 
retained for the benefit of the colonies, not for that of 
the mother country. It secures to every British sub
ject a right to claim redress of grievances from the 
Throne. It provides a remedy in certain cOJ!es not 
falling within the jurisdiction of ordinary courts of jus
tice; it removes causes from the influence of local pre
possessions; it affords the means of maintaining the 
uniformity of the law of England in those colonies 
which derive the great body of their law from Great 
Britain; and it enables suitors, if they think fit, to 
obtain a decision in the wt resort from the highest 
judicial authority and legal capacity existing in the 
metropolis. It is true that in a colony which possesses 
an efficient court of appeal, it may be seldom necessary 
to have recourse to this supreme tribunal. Neverthe
less its controlling power, though dormant and rarely 
invoked, is felt by every judge in the empire, because 
be knows that his decisions are liable to be submitted 
to it. Under such circumstances, it is not surprising 
that British colonists bave uniformly exhibited a strong 

• Charley', Judicature Acta, 3d ed., 1877, pp. 32, lOlL 
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desire not to part with the right of appeal from colo
nial courts to the queen in council.Y 

Since the establishment of responsible_government 
in the principal British colonies, the supreme interpre
tation and application of the law upon appeal to the 
mother country has become almost the sole remaining 
exercise. of power. exercised through the Crown over 
the self-governing dependencies of the realm. But, even 
in the colonies which have been entrusted with the 
largest measure of local self-government, the right of 
appeal to the privy council (lontinues to be regarded 
with the greatest respect and appreciation." 

This is, moreover, one of the rights of the sub
ject with which the Crown, by its mere prerogative, 
cannot interfere; for the Crown has no power to de
prive the subject of any of his rights. Although, with 
the consent of the other branches of the legislature, 
the Crown is enabled to exercise this power.' 

Thus, by the act pRssed by the parliament of Canada, Sopr, .. " 

in 1875, " to establish a Supreme Court, and It Court of ~:~~~ 
Exchequer, for the dominion of Canada," it is enacted 
that" the judgment of the Supreme Court shall in all 
cases be final and conclusive, and no appeal ~hall be 
brought from any judgment or order of the Supreme 
COUl·t to any COllrt of Appeal established by the Parlia-
ment of Great Britain and Ireland, by which appeals or 
petitions to ber Majesty in council may be ordered to 
be heard: saving any right which her Majesty may be 
graciously pleased to exercise by virtue of her royal 
prerogative." • 

But this· act does not deprive the subject in Canada, 

• Evidence of Mr. Henli' Reeve, 
bPfore the Lords' committee on 
appellate jurisdiction, ltii~, pp. 17, 
34. And see Chalmers's Political 
Annals, pp. ~04, 671, 607. 

.. See Han~:. Deb. yol. celi. p. 
1284; vol. cevUl. p. 9aO. 

• Forsvth Const. Law, p. 878 • 
• ('an: Act, as Vict. e. 11, .... 47. 

See 81"", the acts making further 
provis.ion iu re_~ to the.-!e courts, 
of ~9 Viet. G. 116; and of 42 Viet. 
G.~. 
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of the right to appeal from the judgment of the Court 
of Queen's Bench, or court of review, direct to the queen 
in council. Appellants thererore have the choice of 
carrying their suit for final determination either to the 
Supreme Court of Canada, or to the judicial committee 
of the privy council! 

It has since been decided by the judicial committee, 
that, notwithstanding the foregoing statute, the judicilll 
committee are competent, in any proper case, to advise 
her Majesty to allow an appeal to the privy council frOID 
a judgment of the Supreme Court of Canada." 

And, in ISi6, the judicial committee decided that an 
act of the Quebec legislature transferring the right of 
tr);ng election petitions from the Legislative Assembly 
or the province to the judges of the Superior Court, which 
declared that "such judgment shall not be sllllCepti. 
hie of appeal," did not thereby infringe on the preroga
tive right of the Crown to hear appeals; which right 
cannot be taken away by any statute, except hy exprel'8 
words. But from the peculiar nature of this particular 
act, to wh.ich the Crown had assented and which alTected 
the rights and privileges appertaining to the Legil!lati\'e 

• De Ga.l!:pe dill. p. Beuener t!I 
aI. Law Tim .. Rep. X. S. TOI. 
xxxix. p. 550. In 1878. t.he Coun 
of Queen'. Bench u Mon&real de
cided. iu \he case of Ibe City of 
Montreal D. Devlin. Ibu leave 10 
appeal 10 \he privy oouocil from a 
jUdgmeD~ of Ibe Conn; of Queen '. 
Beuch, Quebec, must be grauted, 
upon the application of one party 10 
the 8oi~ notwithstanding that the 
adTerlOe party bad preriouoly 0b
tained leave., OD application to an
olber judge in .bawbe .... to appeal 
from the lWDe judgment to \he Su
preme Coun of Canada. W __ 
might be the inconvenieneea result.
ing from \he al ..... ·ing in \he ....... 
cue of a double appeal. 10 two _ 
rae bibuDala, w~ deeWooa "'" 

each held by law to be In",""e and 
tiDal. the coun could Dot ref~ to 
grant the appeal 10 Ibe privy coun
cil, heinlf equally bouud ",,10 do by 
the precl!te Lext of the law, as ... 
\he judge in .hombe ... to allo •• he 
appeal OIO.gM for 10 the bupreme 
Court. I •• ill beror \he If'gi.lature. 
hereafter, 10 prneot a reeurmJee of 
Ibi> anomaly. (Lo.er r.,Jada 
Jurist, .01. :nii. p. 1;16.) In Ibi> 
perticuIar ...... boweTer, \he partieo 
&0 the suit finally came to. COUIl'ro
mioe, .., tha& oei\her appeal w .. 
pr<III<'<'Uted. 

• SL Andrew'. Cb1l1"Ch, )100-
treaJ, •. John...",; A~ Ca_ 
.01. iii. p. 159. La. Ti ..... Rep. 
N. b •• 01. XD:rii. p. 556. 



GRANTS OF HONOURS AND TITULAR DISTINCTIONS. 225 

Assembly independent of the Crown, it was evident 
that it could not have been the intention of the legisla
ture to have created a tribunal which should be liable 
to have its decisions reviewed upon an appeal to the 
Crown, under its prerogative." 

In orde~ to ratify by the authority of Parliament the 
principle asserted in the case of St. Andrew's church, 
Montreal, above cited, that no British subject throughout 
the queen's dominions shall be deprived of the liberty 
of appeal to the privy council, it was provided in the 
fifty-first section of the South Africa union act, 1877, 
that no act of the union parliament shall be construed 
to abridge the right of appeal to the queen in council 
from any judgment of the general Court of Appeal to be 
hereafter established in South Africa. 

Imperial .Dominion exercisable oller Self-gollerning Oolonies: 
g. BV the grant of honour. and titular distinctions in the coloniea. 

IIaving passed uncier review the use and control of 
the various prerogatives of the Crown that are inci
dental to the ordinary administration of government in 
a limited monarchy, we have next to consider certain 
extraordinary prerogatives appertaining to the sove
reign, which are exceptional in their nature and personal 
in their exercise, and which, accordingly, are not trans
missible from the Crown by any general delegation, bllt 
are only confided as a matter of high trust to certain 
eminent public fllnctionaries who are specially commis
sioned by the sovereign to administer the same. These 
are, firstly, the prerogative wherein the sovereign acts 
as the fountain of honour; secondly, the prerogative 
of mercy. These prerogatives, from their especial cha-

• TMbergo •. Landry. Appeal C ...... vol. ii. p.102; Law Times Rep. 
N· S. vol. nxv. p. 640. 

16 



~ 
honour. 

Bo.act. 
mingtered 
in the 
coloniet.. 

226 PARLIAMENTARY GOVERNMENT IN THE COWNIES. 

racteristics, are not included in the ordinary delegation 
of powers to a governor or a lieutenant-governor, but are 
either reserved for the exercise of the sovereign directly, 
or are administered by a viceroy or governor·genernl by 
express delegation to him as the queen'! representative,' 

It is a constitutiol)al principle of great importance that 
all honours conferred upon individuals in any part of 
the empire should emanate from the highest Mource of 
authority and dignity, They should be bestowed, as 
far as possible, by the spontaneous action of the sove
reign, and not necessarily or exclusively at the insti
gation of others. Nevertheless this prerogative, like 
every other function of royalty, must be exercised 
with the concurrence and upon the responsihility of 
ministers; and recommendations in respect to the same 
are suitably tendered to the sovereign by the prime 
minister.· 

In regard to the distriJmtion of honours in the colo
nies, Lord Elgin, when governor-general of Canada in 
1853, wrote to the colonial secretary (the Duke of New
castle ) a.~ follows: "Now that the bonds formed by com
mercial protection and the disposal of local offices are 
severed, it is very desirable that the prerogative of the 
Crown, 8.8 the fountain of honour, should be employed, 
in so far as this can properly be done, as a means of 
attaching the outlying parts of the empire to the 
throne." "As a general rule, imperial honours IIhould 
appear to emanate directly from the Crown, on the 
advice, if you will, of the governors and imperial minis-

• Earl of C ..... anon'. Despatch to 
Governor Robinson, of Sew Sooth 
"'"ales, Oct. 7, 1874. in Common. 
Papers, 1875, vol. liii, p. 677. 
And see Sir John A. llaroonaJd'. 
Memorandum u minister of jlUtiee, 
dated Jan. 3. 1872, to the ~OTDOI'
~ of Canada. Canada Seoo. 
Papen, 1877, DO. 89, p. 332. 

• Todd. Pari. Govt. i. 368. II an., 
Deb. 1"01. excii. p. ]1:;13; 1"01. csciii. 
p. I~l~; yol. ccuiii p. 975. And 
see llartin. Li(e o( the Pri""" Con
tort, 1"01. iii. p. 478. Torrena. Ufe 
of 1I.lboume, yol. ii. p. I6'J. Wei· 
lington'. 1J"opoIcheo, 3d oerieo, YOI. 
7, PI" ItlO, 368, 
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ters, but not on the recommendation of the local 
executi ves. " • 

This principle has been generally recognized in the 
exercise of this prerogative in the colonies. Rules and 
regulations in regard to honours and tables of prece
dence, an~ decisions to determine controverted ques
tions arising out of the same, are communicated to 
colonial governors by her Majesty's secretary of state 
for the colonies. . 

In the absence of and subject to any imperhtl or colo-
nial enactment, or any royal declaration or in~tructions p,...... 

decisive of or bearing on the question, the precedence denee in 

to be given to British subjects resident in any colony ~i:.~ .. l ... 
must be determined by the governor, as representing the 
Crown in its character of the fountain of honour. 

The sixth chapter of the" Official Rules and Regula
tions for her Majesty's Colonial Service" (edition 1879), 
de.\ls with this question, and treats of precedency, the 
conferring of the decoration of "the Victoria cross," 
military and naval salutes, and colonial uniforms. In 
regard to precedence of colonial officers, it is stated that 
this is, in some cases, regulated by colonial enactments, 
to which the Crown must necessarily have assented by 
royal charters, by instructions communicated either 
under the royal 1!ignet and sign-manual through the 
secretary of state, or by authoritative usage. In the 
absence of any such special authority, governors are 
directed to guide themselves by the subjoined table. 
It may be serviceable in this connection to compare 
the general official table of precedence with the special 
table for use within the dominion of Canada,-which 
was transmitted by the queen's command, after having 
received her Majesty's approval, to the governor-gene
ral o~ Canada on July 23, 1868, and was published 

• Walrond, Letters of Lord Elgin, p. 114. 
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in the dominion official gazette, - pointing Ollt at the 
same time any variations between the two tables ariHing 
out of the altered circumstances of Canada IInder the 
British North America act of 18G7, and any additional 
regulations since received on the same subject. 

G~,~l Table ofCoJoniaJ P,~c~tlmce. 

1. The govemOT. lientenant.-gover
nor. or officer admiu6tering 
the got"emmeut. 

2. The senior officer in command of 
the lroops, if of the rank of 
general, and the otfi~r in com. 
mand of her ,Majesty'8 naval 
forces on the (lllat.ion, if of the 
rank of au admiral. their own 
relative rank being dt"termined 
by the queen's reguJationa 00 
!.hal Bubjeet. 

8. The bishop. 

f Before the removal of Romao 
Catholic disabililieo by the Imperial 
Parliamenl. prelates of the Romao 
Catholic Church in the British c0.

lonies were no\ wmally addreMed 
by the title to which their rank in 
their own church entitlEd tbern.. 
Bu' OIl Nov, 20. ISH (ParliaJllenl 
haYing by a recent act formally J'&o 

~ized the rank of the !ruh Roman 
Catholic prelates. by giring them 
precedence immediately after pre
lates of the established choreb of the 
IllUDe d<>gree) •• cin:uJar deopatcls 
.... add.-...ed to eoloniaJ goveroon 
by Earl Gre;r. authorizing the 
Romao Catholic prelates to he offi. 
eially addreMed by the tit.. of 
.,. your Grace" or" Jour I..onLdJip9 " 
.. the ease may be. This deopatcls 
... uncIentood .. aaLboriziDg 

Table of Prtt:tllmu Jor Canada. 

1. The governor-general. or officer 
administering the government.. 

2. The same .. in the general \a
ble. 

3, 4, 5, 6. The lieutenant-governor 
of the several provincf'M of On
tario, of Quebec. of Nova Sc0-
tia, and of New Hrun!'lwick. 
r And in their appropriate or
aer. the lieutenant-gnvemo", 
of pro"inCE"8 afterwards added 
to lhe dominion-J 

7. Archbishops and b .. ho!". accord· 
ing to aeniority [of COD8eC'J'ao

&iou].' 

the .,..-Jen .. of Roman Cathol., 
Church dignitaries to follow imnw
diatE'ly after Anglican dignitariMl 
of ,he .. me order and cJ"gree. h 
w .. afterwards qualified9 to lOme 
extent. by a cireul .. w..pat<:h from 
the IJuke of Newcaotle. dal<d llay 
3. lilIlO. which limply r.eogni ...... 
.. of •• the Epiocopale" all chief 
officen of the Boman Church, and 
AMigned them poeitions nest af ... r 
h tbe £pu.copate .bich d"';"H lw 
rank from the Queen'. teuer.pa
tent." This de8patcb further J,ro
Yided th'" .. the dignitieo of me',.,. 
politano an:hhiohop, or (i' may be) 
patrureh, .hould onl. be recognized 
bv her lla~,·. oIIIcen .. heo ad
mitted by b;"hop. of each romm ... 
Dtoo .. regulaaing their ~e'lee 
Pour ... " (Sooth AustraJia l'arL 
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8. Membe .. of u.e eabine1, aecord
ing to seniority.c 

9. The "i""'ker of &be Seoale. 
i. The chief jusUee.~ 9 Go The chief-justice of u.e SIt-

preme COuR.· . 
10. The chief judges of the <00110 

of law alld equity, aeeordiug 
to seniori'l' 

lL Members 0 the privy council 
5. The senior officer in eommand! uol of the cabinet.! 

of the t1'OOJ>", if of the rault of , 12. General ollioens of her Majesty'. 
c::olonel or lieu.&en&n&--rolonel, I army seniDg in the dominion, 
and UJe officer in command and offieers Of the rank of ad-. 
of bn Majesty's D&\""al fon:e:s miralm the royal Da'"y. serY-
on \be station, if of Equiva- , ing on the British North 
lent rank; their own relative I American station, om being 
rauIt being det.-noiued by the , iu the chi.f command: Ibe ..... 
queen'. regulations.. I lat.i.ve nuk of such officers to 

l'Ioe. 1871, appJ:. no. 115.) Coo
'""Iueot UPOD a jud~ ..... nl of lbe 
pri,"" council in lbtSS, iu &be ease 
of tbe bishop of Natal. - that while 
the so..,,,,i!,11 had undoubted right, 
by Yirtue of her prerogative, to give 
.tyle. title. dignity, aDd ~reced.ellce, 
iD all parIB of her dowlUio .... she 
bad nO power \0 issue lette ..... 1"'1en1 
professing to create f'Plscopai -sees. 
&c .• in colonies ~ng represen
tati\"e institutions. - the home P' 
'"enlloellt retMll\-ed to refrain heoe&
forth from issuing lette ...... tent to 
bishopa in aoeh ooloni... (Todd, 
ParI. GO". 001. i. pp. 310-31:!.) 
Th .. de,."troyed the 1_ remaining 
ftSl.ige of state superiority in bi
sh0l"' of the An';;can chllreb iu the 
colonies, over bishops of other COlD

IOWlioll!l. Accordiudv~ -the Can .. 
dian lable of pn'C<'lieuCe placea the 
Audican and Rowi.-.h bisho{'" 00 
an'" equal: footing of precedence, 
gi~·ing them place aceordiug &0 seni
ority of appolDtmE'DL 

• Spa-jal pl"l't'edence is assi~ 
to u caL.inel. ministers" in C.o .... da, 
bt>cause they fonu part (under the 
Britisb North America Aet. 1561. 
""'. 11). of the Qoeen's prh-y rowl
oil for Canada. III Ellgland all 
privy councillors ba11t precedence 
of It"~ functionaries exceopt of the 
Ion! hIgh eha"""lIor. who is always 
a JlY'h-y OOI1l1cillor. See Dodd, .Ma
nual of Digoities, PI'- 00, iii. 

.. This is in conformity with the 
English Table of Precede;"". which 
places the hiJ<hesl legal functiou· 
ary (the Ion! c1.....,110r) Den after 
the highest eccleoiastical officer (the 
Arebbishop of Canterbury). and he
fore the lord president of the priv), 
eouncil. Dodd, Manual of Digui-

Ii",:, tt~ 3!;;!1.arv of state for the 
coloni ... (Sir M. Hicb-lleach). in a 
despatch dated Oct. 31. Ib'!!. ap
proved of au arrangemenl. made by 
~Ie governor-general of Cauada" WI
der which all judge. of the Supre",e 
Court tuok lwecedeuee next after 
the speaker of the Seuate (Canada, 
Uominion Gazette, Dee. 14. Ib.S,~ 
Bul by a later despatch \0 II", g<>
vernor-general of Canada, dated 
Noy. 3. 10.9, the ehief-jlL~iees of 
Ute several &aperior eouns of l.w 
and equit.y in the different proriuces 
of the dominion~ are &0 take FaIllE: 

Den after the chief-justice of t.he 
Supreme Courl of Canada: alld the 
puisne judges of the said Supreme 
Court next before the puime jud~ 
of the Mo\'eral proVlllcial supe-rior 
eow1s.. Lord Caroan"On~ thE-II sec. 
ftoklry of fltate, in a despatch of 
Aug. 29, 1~7, to AIL.qqjian go. 
... roo ... decided that retired jUdJ<ea 
of the supreme courts ill Australia 
should retain t.b.e title of .. honoura
ble It for life. withiD the rolon1, 
with precedence uen after the ex-
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6. Th. members of tho Executi •• 
Couucil.k 

7. The president of tho Legiolativo 
<":oullcil. 

S. The members of tho Legislative 
Council. 

9. Tho .peaker of tho House of Aa
Hembly. 

10. The puisno judges. 

11. The members of tho Hous. of 
• Assembly. 

12, 'c. The remaining office-ho1den 
in this list include vanoU8 
heads of departments, DO& b<.-

i.ting judgeo of their respective 
eourL.. Aud by ~ir 101. llicb
Beach'. despatch of Oct. 31, 18j~, 
limilar precedence is allowed to 
ex-judges of all other courta; vi%.. 
a retired chief-justice before actual 
puisne judges, aDd retired puilme 
jud~ nest after those in ~"je& 
Victoria, Leg. Assembly JournalJl, 
187'7-78. apps. B.- no. 10; alld 
Canada Orden in Council. &c., P"'"' 
fixed to ("an. ~\at8. for 1879, p. 41. 

J By the Canada militia acta of 
1868 and lti7.5, the officer in com
mand of Lbe dominion militia ,hall 
haTe the rank of major-R'f1leraJ in 
UJe militia of Canada; and the ad-

~:-kn!r~:'r:!l i! tt~li:~ ot 
...... of her :Majesty'. regular army 
&halJ ahravs be reckoned Rnw to 
militia offieen of the same rauk, 
wbateTer be the data of \l)e;r ..... 
&peCt.iTe commiMiOl18. The relative 
rank and aotborily of ollicen ill the 

be determined by tf1e queen', 
reguiatiollB.J 

13. Similar to no. " in the general 
table. 

14. Membe ... of the Senate. 

16. Speaker of the House of Com
monl. 

15 a. Pui"ne judges of the Supreme 
Court. 

16. Pui.ne judg .. of tho collrts of 
law and equity according to 
seniority. 

17. lIIembers of the House of Com
mons. 

IS. Members of the Exeoulive 
Council (,Provincia)), "'ithiu 
their proVince. 

19. Speaker ofthe l..egi.lalive COUD
eil, within hill IJI'o\·illce. 

20. llemi>enJ of the Le~Mlativ. 
Conncil. within their province. 

21. Speaker of the I .... giHlative A.A-
8embly, withlll b18 prov11Ice. 

22. Memberw of the JAgudative All
sembly, within their province. 

militia .hall be the lame .. that ill 
the regular army. 

By a circular despatch Irom the 
eecretary of state {or the colnnif!ll 
to colonial govenlOf'B, dated Alarch 
17, Itr,9, re,"Wd regulatiofUf are 
promulgated with regard to the jn .. 
terchauge of villita bt-tween otticera 
of ber. Majesty' •• 1Iipl aud gfJ\'t~r
non, heulenant-governorJI, adlUini ... 
traw .... and preNidenl8 of colollies. 
Cnder the nf'W re-gulatJoIJIIi p,ovi",um 
W ~n ~ade .for payillg and re. 

=t~~ :d~i ~D p:':t:1~ u.=~:Z 
cen acting temporarily ill higher 
civil otlicea or conmlalld. are, jll 
respect. of ri8it., to be upon the 
same footing ... if thf7' w .. re 0"... 

firmed in 8ucb office& or comJnamu . 
Orders in Council, &c. prefisrd to 
Canada t;tatut.e. for 1879. 1'. 4~. 

II; Ikfore the confederalion of the 
BritiNI Xortb American ptm'inca:8, 
.w lID~ueu& 10 the iuLroductiuD 
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Ing members of the executive 
council, and other principal 
officials; but inasmuch 88 the 
relative importance, as well of 
duty as of po!'\itiODt of these 
functionaries dijfel'8 according 
to local custom, they need not 
be enumerated here; especially 
88 liberty has been given, as 
will be presently showu, to 
governors of particular colo
nies to fix the precedenoe of 
local officers of the civil ser
vice therein. 

In connection with the foregoing ~ble of prece
dence for Canada, her Majesty was pleased to approve 
of the adoption of revised regulations in respect to the 
style and title to be used by the following person
ages:-

The governor-general of Canada to be styled "his 
Excellency." 

The lieutenant-governors of the provinces to be 
styled "his Honour." 

The privy councillorS of Canada to be styled" Ho
nourable," and for life. 

Senators of Canada, executive councillors of tbe 
provinces, the president of the Legislative Councils, and 
the speakers of the Houses of Assembly in the pro
vinces, to be severally styled" Honourable," but only 

of responsible government therein, taio the title of " honourable, It upon 
it was the rule that "'hen an execu- retiring into private life; with pre
th-e councillor retired from office, cedence next after executive coun
he was no longer entitled to be oillara for the time being, and, 
styled U honourable. IJ Au excepa between themse)v8.'I, accol'ding to 
tiOD ¥I'M made, however, in regard their seniority upon retirement. 
to· pel"SOn~ who hOO served in the (Nova Scotia Assemblv Journals, 
cap~ity of coullcillors u for any 1859, appx. nos. 23 and 33.) The 
conSiderable time, or with peeu- rule was afterwards established in 
liar distinction." Such individu- every colony under the British 
als, upon the recommendation of CroWD, that execntive councillors 
the gm"ernor, and by command of wbo have held office U for tbnae 
the sovereign, oonve:ved ardinanly years "I should be permitted to 1"8-
through a despatch from the Keefe- taln the tiUe of U honourable rI for 
tary of state (and in exceptional life with the precedence above-men
cases by warrant under. the royal tioned. New Zealand ParI. Papers, 
sign.manual), were perDlltled to re- 1878, appx. A. I, pp. 1;;"11,. 

Titular 
distiuc-
tiODS in 
Canad&. 
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during office, and the title not to be continued after
wards. 

Gentlemen who were legislative councillors, at the 
time of the union, are permitted to retain their title 
of " Honourable," for life; but legislative councillors 
in the provinces are not in future to have that title.' 

Shortly after the passing of the imperial act of 1867, 
for the confederation into one dominion of Canada of 
the various colonies of British North America, her 
Majesty was graciously pleased to signify her inten
tion of conferring special marks of royal grace and 
favour upon seven principal Canadian statesmen, who 
had been instrumental in the accomplishment of that 
great undertaking. 

Accordingly, upon July 1,1867, the appointed day 
for bringing into political existence the new dominion, 
tlJe premier of Canada (Sir John A. Macdonald) was 
created a Knight Commander of the Bath. The posi
tion of Companion of the Bath was at the I!I\me time 
conferred upon certain ministers of state in the do
minion .. Two of the most eminent members of the 
aaministration, however (l\1e88rs. G. E. Cartier and 
A. T. Galt), asked leave to decline the proffered dis
tinction, on the ground that their prominent public 
services and recognized position in Canada would not 
warrant them in accepting a lower degree of distinc
tion, in the distribution of honours upon this occasion, 
than that which had been aSBigned to Sir John A. Mac
donald, lest their public usefulness should be thereby 
impaired. After some delay, owing to the technical 
difficulty that there was no precedent for refusing an 

I For these despatch .... and the H"""" of ComlllOl1ll" from the 1i4 
TaLle of Precedence fOT Canada. see of oflic:e-beare." in Canada who are 
the volume of Dominion Orden in entitled to be eall~ •• bOllollral.le ., 
Council. Proclamations, Ire.. pp. .. .. I"'rely. accidental. lIy...age. 
427-4:.>9. It is ubdenllDod that the the trUe .. .hra,.. oouceded 10 
owiBsion of the "speakeI- of the him. 
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honour which had actually been conferred upon an 
individual by the sovereign, a method was adopted 
which met the views of these gentlemen, without les
sening their self-respect or exposing their motives to 
possible misconstruction.m 

On March 23, 1868, the Canadian House of Com- Caseof 

mons passed an address, asking for copies of the cor- ~::~~; 
respondence upon this subject. Upon receipt of the andGalt. 

same, the papers were referred to a select committee. 
On May 15, this committee reported a recital of the 
facts above stated, and expressed satisfaction that. her 
Majesty had since been pleased to raise Mr. G. E. Car-
tier to the dignity of a baronet of the United King-
dom. While this gracious act had removed any cause 
of misconstruction, so far as Mr. Cartier was concerned, 
the committee observed that it placed Mr. Galt in a. 
still more objectionable position. They therefore re
commended the presentation of an address to the 
queen, praying her MaJesty to cause such a. remedy to 
be applied as might remove the grievance justly felt 
by Mr. Galt.. Whereupon, an address to the queen 
was immediately adopted by the .house, aud transmit-
ted through the governor-general.· No reply to this 
address was communicated to the house; but, in the 
ensuing year, the dignity of Knight of the Order of 
St.. Michael and St. George was conferred upon Mr. 
Galt, in acknowledgment of his official services to the 
Crown. 

In 1859, the governor of South Australia. (Sir = In 

R. G. MacDonnell) called the attention of the colo- South 

nial secretary to certain deficiencies in the table of AWltraiia. 

precedence contained in the .. General Colonial Regu
lations," above cited, especially in regard to the position 
of important colonial officers not na.med in that table. 

• Canada Bess. Papers. 1867-68. no. 6t . 
• Canada Commons Journals, May 15, 186B. 



Tbego
vernor to 
dt"<'ide 
queetions 
of prece
cleDce. 

234 PARLIAMENTARY GOVERNMENT IN THE COLONIES. 

He observed that, in India, the governor-general in 
council 'bas authority to settle disputed cases of prece
dence not coming within her Majesty's specific instruc
tions and warrant; and he inquired whether a similar 
power could not be intrusted to the governor of a 
colony, as representing the queen, so that he should 
himself decide in the first instance (and without 
formal!;; consulting his executive council) all future 
disputed questions of personal precedence, - reporting 
his decisions invariably to the secretary of state. 

In reply to this request, the Duke of Newcastle for
warded an opinion from the law officers of the Crown, 
for the information and guidance of Governor Mac
Donnell, which distinctly assigned to the governor, as 
representing the Crown, the right and duty of deter
mining all questions of personal precedence in a 
colony, in default of specific rules and instructions 
already prescribed by law or by the authority of the 
Crown, applicable to the case. "In determining this 
precedence, it would be proper for the governor to 
have regard to the rules of precedence existing in the 
mother country, and to proceed by analogy to them; 
not being, however, in our opinion, bound to adhere 
strictly to those rules, in instances where the actual 
usages of the colonial society or the requirements of 
a particular case or class of cases seem to him to jU8-
tify the establishing in the' colony of a different rule. 
For it seeIDS to us that a colony, though practically 
subordinate, mnst be regarded as, in social suhjects, 
independent of the mother country; 80 that any nIle of 
precedence recognized in the home society, but resting 
on usage only, is not nece8llllrily in force in the colony, 
where the whole structure of the social system may be 
different from what it is in the mother country." 

The opinion proceeds to suggest- in answer to 
inquiries sent to the colonial secretary by governors of 
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other colonies - that the governor is free "to de
termine, as it. seems fit to himself, the preledence 
which he will allow between baronets on the one side 
and sons of peers on the other;" and likewise "the 
precedence which he will allow to a knight on the one 
side and the chief-justice and the members of the court 
of policy on the other." " A consideration of the im
portance of conferring rank and dignity on persons 
holding office, judicial or political, would properly 
have much influence" in giving the latter personages 
precedence over a knight. And here, it should be 
observed that the one hundred and fifty-eighth section 
of the" Colonial Service Official Rules" provides that 
"persons entitled to precedence in the United King
dom or in foreign countries are not entitled, as of 
right, to the same precedence in the British colonies; 
but, in the absence of any special instructions from the 
queen, the precedence of such persons relatively to the 
colonial officers, in the above-mentioned Table of Pre
cedence, will be determined by the governor, having 
regard to the social condition of the colony under his 
government." 

In reference to the precedence due to wives of offi- r.:::;;of 
cia! persons, the opinion of the la~ officers of t?e Crown .. ~~~c o:f. 
proceeds to state that the usage III England 19, " that &co ... 
tlle rank of the husband,. if merely official, and not per-
sonal to himself, does not entitle the wife to a prece-
dence higher than that which she would ordinarily 
have by virtue of her husband's personal rank. Bnt 
we think that, in a colony, the determination of the 
precedence which the governor is to give to the wives 
rests with him to the same extent as the determina.-
tion of the precedence to be given to the husbands 
does; and that, if it seems to him expedient to depart 
from the usage of the mother country, with respect 
either to all official persons or to the holders of pill'-
ticular offices, he is at liberty to do so." 
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The secretary of state for the colonies did not deem 
it expedient to add any further directions to this 
opinion of the law officers of the Crown, - beyond re
commending the governor to adhere, as far a8 lOlly be 
practicable, to the customs of the colony and to the 
table of colonial precedence. 

Accordingly, the governor of South Australia (Sir 
James Fergusson), on May 9, 1871, fixed proviHionally, 
and subject to the approval of the secretary of state, a 
Table of Precedence for use in that colony, which in
cluded all the principal public officers therein. The 
order of the civil service was recommended for the 
governor's sanction by his ministers." 

This Table of Precedence for South Australia, was 
transmitted to the House of Assembly, in compliance 
with an address from that chamber, together with the 
aforementioned despatches and correspondence with the 
home government in relation to the question. 

The first two offices in this table - having prece
dence assigned over all other colonial functionaries
were the bishop of Adelaide, and the Roman Catholic 
bishop. . The right of the sovereign to confer prece
dence upon church dignitaries, - irrel!Jlective of any 
connection between church and state, - in any part of 
the queen's dominions, has been already pointed out. 
It has been shown that this prerogative right bas been 
recognized by a recent decision of the judicial com
mittee of the privy council; and that in Canada, 
where all churches and sects are upon a footing of 
equality in the sight. of the law, precedence is given 
to "archbishops and bishops," - next after the go
vemor-general, and the officers in supreme commllDlI 
of her Majesty's military and naval forces in Canada, 
and the lieutenant-governors of the provinces! 

• Sooth AWltraI.ia Pari. Proe. 1871, DO. 115. 
• See lUlIe, p. 2:l8, oot.e f. 
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The South Australian legislature, however, were not 
satisfied with this arrangement. They disapproved of 
any precedence being allowed to ecclesiastical functiona,
ries. They therefore passed a bill " to provide for the 
regulation of precedency in South Australia," which 
was designed to abolish utterly all precedence of ec
clesiastics in the colony. Upon the advice of the colo
nial attorney-general, and in conformity with the royal 
instructions, the governor reserved this bill for the 
signification of her Majesty's pleasure. 

The colonial secretary, in a despatch dated Feb. 10, 
1872, notified the governor that her l\Iajesty's ministers 
had been unable to advise that this bill should receive 
the royal assent; it being regarded as an encroachment 
upon the undoubted prerogative of the queen, as the 
fountain of honour, to determine th\! precedence of her 
subjects. Any suggestion to amend the Table of. Pre
cedence in force in the colony, whether emanating from 
the governor, with the advice of his executive council, 
or from either or both of the houses of parliament in the 
colony, would always be most attentively considered, 
with a disposition to accede as far as possible to altera
tions proposed. But the queen could not be advised 
to deprive individuals (such as the church dignitaries 
especially aimed at by this bill) of any precedence to 
which they were now entitled.-

Whereupon, on June 19, 1872, the House of Assembly 
of South Australia passed an address to the queen, 
representing the grievance felt by the great majority 
of the inhabitants of the colony, at the precedence 
assigned to dignitaries of the Protestant Episcopal and 
Roman Catholic churches over ministers of other re
ligious denominations therein, and praying her Majesty 
by the exercise of her prerogative to remove the same" 

• South Australia ParI. Papers, 1873, nos. 61 and 68. 
• Ibid. 1872, Journals, pp. 194, 230. 
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In reply to this address, the colonial secretary, in a 
despatch dated Sept. 16, ]872, conveyed her Majesty's 
assurance that no bishop, or other minister, of whatever 
persuasion, to be hereafter appointed, should be allowed 
precedence in the colony. But the queen could not 
consent to deprive nny minister of precedence alrently 
conferred, so long as he retains his office; though he 
might voluntarily ngree to relinquish such precedence.' 

It was during the administration of Willinm Pitt, 
and soon after the first appointment of colonial bishops 
in the West Indies, that it was agreed to allow these 
dignitaries to be styled" my Lord." Since then the 
practice has become general; although, in the various 
letters-patent issued to bishops in North America and 
in Australia, up to the year 1866 (when the iR8ue of 
episcopal letters-patent in the colonies WIUI abandoned), 
no uniform practice WIUI obser\'ed. At one time, and 
in one instrument, the title of "lord" would be appended 
to that of bishop, on another occlUlion it would be omit,. 
ted; and that indifferently, and npon no definite princi
ple.' Stubbs tells us, however, that" Ule title of' lord' 
does not, in England, imply a dignity created by the 
Crown, but is simply a descriptive or llOnorary appen
dage to some other dignity." It" belongs to all bishops 
in all churches," -" nor hlUl it anything to do with a 
royal prerogative of conferring titles, not being a recog
nized grade of peerage." • If this be correct, and few 
would be disposed to question the accuracy ofso learned 
nnd painstaking a writer lUI Stnbbs, it disposes of this 
vexed question in a very satisfactory manner. 

Upon the receipt by the governor of New Zealand, 
of Lord Carnarvon's circular despatch, of Aug. 29, 
1877, above mentioned, in reference to the dignity and 

'Sooth Australian Journals, .. 01. :dviii. pp. 855-914. particolarly 
1872, no. 238. p. 908. 

'Todd. Par\. GoT. ..01. ii. p. • Slobbo. CoIIIL m.L of Ellg-
62',... ColDDlOWl Papen, 1867, WuI, .. oL iii. P. 44u. 
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precedence of judges in Australia: the premier of the Right of 

colony (Sir George Grey) addressed a memorandum to ::;;:: 
the governor, in which - while admitting that the ~~~~'i::
action taken by the secretary of state accorded with .elf"\!"" 
the wishes expressed by his predecessors in' office - ~r::.;~ 
he took eJ!:ception to the interference of the Crown,. in 
a self-governing colony and without the consent of the 
General Assembly, in establishing any order of rank and 
dignity therein. 

The governor transmitted this memorandum to the 
secretary of state in 110 despatch, dated May 22, 1878, 
wherein he declares his inability to understand the 
objection raised by the premier, or to see how the ex
ercise by her Majesty - who is constitutionally the 
source of all honours throughout the empire - of her 
undoubted prerogative in conferring distinction upon a 
retired judge, can be supposed to interfere in the slight
est degree with the constitution of New Zealand, or 
with the rights and privileges of the local parliament. w 

On April 27, 1818, an order of knighthoo~ known as Order of 

that of St. Michael and St. George was established by ~;.!li~d 
letters-patent, for the purpose of aftbrding an appropri- st. 

George. 
ate medium by which marks of royal favour might be 
conferred upon the natives of Malta and the Ionian 
Islands. ~he sovereignty of Malta was, and is, vested 
in the British Crown, while the Ionian Islands formed, 
at that period, an independent state, under the exclu-
sive protection of the king of England. But, in 1864, 

• See anI •• p. 229. 
W New Zealand ParI. Papera, 

1878. A. I, pp. 15-18. In .. simi
lar narrow and mistaken spiri' Sir 
George Grey afterwards remon
strated with Sir ~l. Hicks-Beach be
cause hOllours for political Benices 
had been conferred, on the advice uf 
her Majesty's colonial secretary. 
upon two It>ading members of the 
opposition in New Zealaud. TWa 

proof of the impartiality of the' 
Crown, and its paternal recognition 
of all public service", was thus 
turned mto an argument ~n!ll;t 
imperial interfel"f'lIee ill colonial af
fairs, in a letter ,.-hich is painful to 
read as the production of one who 
11'88 fonner~ conspicuous for his 
eminent sernces as a colonial gover
nor. Ibid. 1879, A. 8. 
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England relinquished her control over these islnm]s, and 
they were annexed to the kingdom of Greece. By 
additional letters-patent under the Great Seal of Great' 
Britain, issued on December 4,1868, and May 30,1877, 
the order of St. Michael and St. George was enlarged 
and extended for the express purpose of enabling the 
sovereign to confer distinction upon such of her subject8 
as "may have rendered, or shall hereafter render, extra
ordinary and important services to her Maje8ty R8 s0-

vereign of the United Kingdom of Great Britain' and 
Ireland, within or in relation to any of her Majesty's 
colonial possessions; or who may become eminently 
distingui8hed therein by their talents, merits, virtues, 
loyalty, or services." The Knight8 Grand Cross of this 
order are not to exceed thirty.five in number; tbe 
Knigbt8 Commanders are not to exceed one hundred 
and twenty; and tbe Companions are not to exceed 
two hundred. But princes of the blood royal are 
constituted extra Knights Grand Cross, and foreign 
princes, &c., honorary members of their re"P8ctive 
classes.' 

On May 24, 1879, the anniversary of the birthday 
of her most gracious Majesty, a special honour W8ll 

conferred npon the dominion of Canada in the person 
of the governor-general, in that the noble~an holding 
that exalted office (the Marquis of Lome) was author-

. ized by her Majesty to hold an investiture of" the most 
distinguished order of St. Michael and St. George," at 
the city of .Montreal, when, by command of the queen, 
six Canndian gentlemen, all of them being members of 
the qneen's privy council for Cannda, were created, by 
the governor-general in her Majesty's name, Knight8 
Commanders of the order.' This was a remarkable and 

• CoL Bol.. ...d ~tiono. 111'79, p. 249. Borke. Peerage and 
Baron~ 18?9. P. I«ii. Dodd. Manna! of Diguili .. , p. 241. 

7 Canada 0IIiciaI GazeUe, Ma,. 2/}, llfi9. 
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unprecedented occurrence in a coloriy ; inasmuch as 
"for several centuries the power of bestowing this 
source of dignity and honour has been.exclusively con
fined to the sovereign, and the lord-lieutenant of Ire
land.'" 

Since the confederation of the British North Ame
rican provinces into the dominion of Canada., two ques
tions have arisen, connected with the exercise of the 
prerogative of honour; firstly, as to whether appoint
menta to the office of queen's counsel should emanat.e 
from the governor-general or from the lieutenant-go
vernor in the several provinces; and, secondly, as to 
the proper authority under which the great seals, in 
use in the provinces, should be appointed, and changed, 
from time to time, as necessity might require. 

On Jan_ 4, 1872, the governor-general of Canada for
warded to the secretary of state for the colonies a report 
from the dominion minister of justice, requesting the opinion 
of the law officel's of the. Crown as to whether,-since the 
passing of the British North America act of 1867,-it de
volved upon the governor-general or upon the lieutenant
governors to appoin~ queen's counsel; and whether 8 provin
cial legislature was competent to pa.s an act empowering the 
Iieutenant-governol' to make such appointments; and, finally., 
as to how the question of pl'ecedence or pre-audience should 
be settled. 

In his reply, dated Feb. 1, 1872, Lord Kimberley inti
mated that, in the opinion of the Crown law officel'S, the 

• podd. Manoal of Dignities, p. warrant, dated Balmoral, Oct. 25, 
217. A similar instance of express Ibi5, bis Royal Highness, in the 
delt-g&tion from the sovereigu to capacity of High Commis.,;·r;ioner. held 
bt-stow. ill her Majesty's name., h~ a cbapter of the order of the Star of 
uou", and titular distInctions upon India. and investE"d certain persons, 
her suhjects. in a distant part of the named in the warrant from the 
empire, is alfordll"d upon the occa- 9.ueell, with the dignities of Knight 
sion of the ,isit of his Royal IIi~h- Grand Commander, Knight Com
ness the Prince of \Vales"to ludiL mander, or Companious of U1at 
011 Jan. 1, Ib76, the priuceo, iu the order, For an account of the cere-

r.re....-nce of the vice-roy of Iudia, monia1, see Russell's Tour of t.he 
.eld 8 durbar at Caloutt.a, at whioh, Prince o( Wal .. in India, pp. 370-

actiog under the authority of a royal 37:'" 
IG 
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governor-general, as her Majesty's representative, was con
stitutionally competent to appoint queen'& coonsel, but that 
the lieutenant-governor of a province had no such right. 
Nevertheless, they considered that any provincial legislature 
might authorize, by statute, the lieutenant-governor to make 
such appointments; and might determine the right of prece
dence or pre·audience, in the provincial cow-ts, between 
queen's coullsel appointed by the governor-general or by the 
lieutenant-governor. 

Notwithstanding this correspondence, or possibly in igno
rance of it, the lieutenant-governor of Ontario, acting upon 
tbe advice of his ministers, and without previons legislation 
on the subject in Ontario, proceeded to appoint certain mem
bers of the provincial bar to be queen's counsel. These ap
pointments were announced in the Ontario official gazette of 
March 11,1872. Shortly afterwards,-upon a report from 
the dominion minister of jl1>!tice,-a minute of council W88 

passed, and approved by the governor-general. setting forth 
reasons which led to the conclusion .. tha~ under the circum
stances, great doubt ml1>!t exist as to the validity of the com
mis.';ons issued to ,. these gentlemen. To remove this doubt, 
and to prevent injurious cousequences from an apparently 
illegal act, it W88 agreed that new commitl8ions, appoiuting 
the same.individuuls to the office of queen's counsel for On
tario, should be issued by the governor-general WIder the 
great seal of Canada. 

Upon this decision being made known to the Ontario go
vernment, they protested, by a minute of counci1. approved 
by the lieutenant-governor, against the proposed action of the 
dominion government; claiming that Buch appointments ap
pertained to the local and not to the federal jurisdiction. 
They also declared that a measure on this subject would 
shortly be submitted to the provincia11egislature. 

The governor-general in conncil replied. in a minute dated 
Dec. 13, 1872, which reiterated the opinions previously ex
pTellSed, and ad vised that the governor-general should 1I0t 
relinquish the proposed exercise of the royal prerogative: but 
recommended an arrangement between the federal and pro
vincial governments, by which queen's counsel appointed by 
the governor-general should receive proper status and JIO"i
tion in the provincial courts, and commissions isaued under 
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statutory authority by the lieutenant-governors should be 
recognized in dominion courts." 

Accordingly, on March 29,1873, two acts passed by the 
Ontario legis1atw'e were assented to, in the queeh's name, by 
the lieutenant-governor. One declared that it was lawful for 
the lieutenant-governor, under the great seal of the province, 
to appoint from among the members of the Ontario bar such 
persons as he may approve, to be, during pleasure, "provin
cial officers under the name of her Majesty's counsel.learned 
in the law for the province." The other declared it to he 
"lawful for the lieutenant-governor, by lettel"S-patent under 
the great seal of Ontario, to grant to any member of the bar 
a patent of precedence in the said courts." b Legislation to 
the same purport took place in the province of Quebec on 
Dec. 2~, 1872,· and in Nova Scotia in 1874.d 

Meanwhile, in conformity with the minute of council above 
mentioned, the governor-general WI\S pleased to appoint, on 
Dec. 18, 1872, the gentlemen previonsly appointed by the 
Ontario government, to be queen's counsel in and for the 
province of Ontario. And on Dec. 18 other members of 
the Ontario bar received the same distinction from the go
vernor-general. On April 2, 1873, various members of the 
bar in the provinces of Quebec, New Brunswick, and British 
Columbia, were appointed to a similar rank and position by 
his Excellency the governor-general. 

Acting under the authority of statutes passed by the local 
legislatures as aforesaid, the lieutenant-governors in the seve
ral provinces directed the issue of letters-pateut, under the 
provincial great seals, conferring the distinction and prece
dence of queen's counsel within the province upon certain 
members of the provincial bar. In some instances, the same 
individuals received patents from the governor-general and 
from a lieutenant-governor. 

In due course, this vexed question was submitted to the 
consideration of the courts of law. The issue was first raised 
in Nm'a Scotia. Bya Nova Scotia act of 1874 (c. 20), the 
lieutenant-governor was empowered, by letter..-patent under 

• Canada Seas. Papers,1873, no. • Quebec Statutes. S6 Viet. e. 13. 
50. • Nova Scotia Sl&tlltea, 31 Viet. 

• Ontario Statutes, 36 Viet. ee. ee. 20 &Ild 21. 
8 and 4. 
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the great seal of the province, to appoint members of the 
proviucial bar to be queen's counRel in and for the province. 
And by c. 21 of the same session, the lielltenant-govenlOr 
was authorized to al!>!ign patents of precedence to the several 
queen's counsel in Nova Scotia who had been appoillted since 
confederation. Under this act, 011 May 26, 1876, lette ..... 
patent were issued, sealed by the great !leal of the province, 
appointing additional queen's counsel, Bnd establishing a new 
order of p .. ecedence, which gave precedence and pre-Budience 
to certBin persons above Mr. J. N. Ritchie, Q. C., who were 
not previously elltitled thereto. 

Mr. Ritchie had been appointed to the rank of queen's 
coullsel, in 1872, by a patent from tbe governor-general. He 
therefore appealed to the Supreme Court of the province for 
a recognition of his rank and precedence before the gentle
men who had, as he contended, unlawfully obtained prece
dence over him, by virtue of the letters-patent aforesaid. 
Mr. Ritchie protested against the patent of precedence 
granted to these gentlemen, on the grounds, firstly, that the 
Nova Scotia acts of 1874, cc. 20 and 21, were ultra vir .. , aud 
the appointments thereunder invalid; and, secondly, that the 
act to enable the governor in council to regulate the prece
dence of queen's counsel could not lawfully be constmed 
retrospectively, 80 as to interfere with his precedence by 
virtne of his appointment in 1872. 

The matter of precedence was investigated by the Supreme 
Court of Nova Scotia. Judgment was reudered in Decem
ber, 1876. The court refU!led to declare that the provincial 
statutes of 1874 were ultra vir ••• inasmuch as her Majesty, 
through her secretary of state, had suggested the passing of 
such acts. and afterwards. through the lieutenant-governor, 
bad given ber assent to the same; thereby authorizing. at any 
rate "prospectively, after the passing of the act, her lieute
nant-governor of this province, to exercise her prerogative 
right, to the extent in which it is necessarily conferred on 
that higb officer by the statute." But as the precedence 
claimed by the gentlemen who had received provincial ap
pointments over Mr. Ritchie had been declared to be retro
spective, contrary to tbe provisions of tbe statute, the court 
decided that their claim was unauthorized and invalid. The 
majority of the court were also of opinion that the wrong 
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seal had been made use of, for the purpose of authenticating 
the patents issued by the lieutenant-governor.' But thi~ is 
a di.tillct question, which will be presently considered. 

In 1878, the whole matter was brought before the Supreme 
COUI·t of the dominion upon an appeal. 

On Nov., 4, 1879, this court gave' judgment. They dis
missed the appeal with costs, thereby confirming to Mr. 
Ritchie, Q. C., his precedence, by virtue of his appointment 
in 1872, under the great seal of the dominion. 

A majority of the court, moreover, expressed a de- Lieut .. 

cided opinion that the sole right of conferring the rank ~:~,~;r~' 
and dignity of queen's counsel within the dom~nion of :~:.~~~~ 
Canada appertained to the queen, or to her direct re- appoi?, 

presentative, the governor-general. That the British ~='i. 
North America act, 1867, does not, either expressly or 
by inference, divest her Majesty of this branch of her 
prerogative, or enable the lieutenant-governors of the 
provinces, either with or without an authority derived 
from the provincial legislatures, to exercise the same. 
That authority to exercise this prerogative could not 
be conveyed by a mere despatch from a secretary of 
state, but only by warrant, under the sovereign's sign
manual. Wherefore the acts of the Nova Scotia legis-
hlture ("and, by the same rule, the acts of the other pro-
vincial legislatures), in so far as they assume to invest 
the lieutenant-governor with power to appoint to the 
rank or dignity of queen's counsel, are ultra tires and 
void. For the queen is not an integral part of the legis-
latures of the provinces, as she is expressly declared 
to be of the dominion parliament, by the British North 
America act, and therefore no provincial statute can 
impair or affect her Majesty's right to the exclusive 
exercise of all her prerogative powers.r 

• RUMt>ll and Chesley, Nova Sco- II Legal News. It vol. ii. p. 973. 
tie. RE"p. vol. it Po 450. See also, The effect of this decision was to 
Ca~adLeauSeOlr' "'.p. apel •• w:.s~I.l •. 8T7MoIolu0t.real' 86. annul the appoiutmel1tof about one 

Riku huudred queen's coulliiel uulawfully 
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This admirable judgment entirely accords with the 
constitutional doctrine propounded at the beginning 
of this section, which reserves to the sovereign, or to 
her direct and immediate representative, the adminis
tration of the prerogative of honour. 

Al3 has been already intimated, in the case of Lenoir 
fl. Ritchie, the further question of the validity of the 
existing great seal of the province of Nova Scotia WII8 

raised; and the use of the old seal, for the purpose of 
authenticating the appointment of queen's counsel, in
stead of the new seal, appropriate to Nova Scotia as a 
province of the dominion, was declared by a majority 
of the Supreme Court of Nova Scotia to have been 
illegal. 

The uncertainty of the law, and the importance of 
obtaining a clear and speedy decision upon this ques
tion of the seals, had previously induced the govern
ment of Nova Scotia to request the intervention of the 
imperial authorities, and the passing of an imperial 
statute, to remove all doubts upon the subject. Thill 
requeRt. was made known to the governor-general by 
a deRpatch from Lieutenant-Governor Archibald, dated 
March 28, 1877. 

Meanwhile, the imperial government itself had de
cided, upon the advice of the law officers of the Crown 
that, inasmuch as the new seal had not been formally 
and officially introduced into Nova Scotia, the use of 
the old seal of the province was not irregular; and 
that any legislation required to authorize a. change 
of seal, or to validate supposed irregularities, should 
emanate from the dominion parliament. So, in 1877, 
a dominion act was passed authorizing the lieutenant 
governor in council, in each and all of the provinces, 

appointed by the Heat.enant-gmer- the ~ng lawyers and jod.,.,. 

=i::io~ Tl::."" ~"""".:! ~ ~~ Cauada. JW. pp. 3W, 
cei.ed with moeh oa&i.Woetion by 
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to change the great seal of the province and to validate 
the past use of the old seal in Nova Scotia.' Statutes to 
this effect were thereupon passed by the Nova. Scotia 
legislature without delay.' 

The interest which attaches to this question from a 
constitutiona.l point of view, and its bearing upon the 
royal prerogative, which we are now considering, will 
justify 8. fuller mention of the circumstances which led 
to this settlement of the difficulty. 

On Oct. 14,1868, the colonial secretary (the Duke of Buck
ingham) forwarded to the governor-general of Canada (Lord 
Monck) her Majesty's warrant granting and assigning certain 
armorial bearings to be hereafter used on seals, shields, ban
ners, flags, and otherwL;e in and by the several provinces 
fornling part of the dominion of Canada, .. for the greater 
honour and distinction of the said provinces;" and declaring 
that the said united pl"Ovinces shall use .. a Great Seal of 
Canada" which shall be compOsed of a combination of the 
arms of the particular pl"Ovinces. 

On May 8, 1869, the colonial secretary transmitted to the 
governor-general five seals, to be used by the dominion of 
Canada and by the four provinces composing the same. Also. 
the queen's warrant, under her royal sign·manual, directing 
the use of the said seals, and requiring that the old seals, 
heretofore in 1lSl>, should be returned, in order thst they might 
be defaced by her Majesty in council. 

On July 2, 1869, the governor-general applied to the secre
tary of state for instructions for his guidance in respect to 
the four proviucial seals. He enclosed a memorandum from 
the miuister of justice. which raised the question whether it 
WIIS not within the competency of the lieutenant-governors 
in council (under the one hundred and thitty-sixth section of 
the British North America act) toappoiut and direct the great 
seals to be used in the several provinces of the dominion; the 
more so as these lientenant-governors were now appointed by 
the governor·general in conncil and not by the qneen. 

In his reply, dated Aug. 23, 1869, the colonial secretary 

I Canada Act 40 Viet. .. 8. • N. So Acts 40 Viet. co. 1 and 2. 
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expressed his conviction that the right of her Majesty exclu
sively to order and to change at will the great seal. of the pro
vinces was as unque.tionable as her right to determine the great 
seal of the dominion, which bad not been disputed; and that, 
1\01 this right was in exi.tence before the passillg of the British 
North America act., it canuot be deemed to have been t"ken 
away by implication, to be inferred from the one hundred alld 
thirty-sixth section afore:mid, which is in terms expresoly COII
fined to the provinces of Ontario and Quebec. This sectioll, 
moreover, may be construed as prescribing the proper mode of 
intl'Oducing allY alteration of the seal. iu use in those provinceH; 
namely, by proclamation, or by OI'der of .. tbe lieutenant-gover
nor in council," and not as limiting the queen's prerogative to 
appoint and direct tbe seal. to be used.' If, on tbe cOlltral'Y, 
this clause is assumed to give direct and sole power to the 
lieutenant-goverllors of Ontalio and Quebec in conncil to 
alter the seals of those provinces at pleasure, the same rigbt 
should be conceded to the lieutenant-gove11101" of New Brun .... 
wick and Nova Scotia; and tbis autbority should be collferred 
either by an imperial statute or by local legislation, to which 
the consent of the Crown should first be given. 

Accordingly on Nov. 16, 1869, tbe dominion government 
directed that the great seals for Nova Scotia and New Brull .... 
wick should be transmitted to the lieutenant-governol'8 of 
those provinces, with instnJctions to give effect to tbe royal 
pleasure by the adoption of the same for use in tbeir govern
ment.!. The new seals for Ontario and Quebec were au
tborized to be forwarded in like manner, with copies of tbe 
correspondence on the subject, so as to afford these govern
ment.! .. the opportunity of adopting such ""al., should they 
think proper to do so." 

Tbe executive cOUllcil of Nova Scotia, however, preferred 
their old seal to a new one. Tbey therefore adopted a minute. 
wbicb wa.. forwarded to tbe governor-general for tbe purpose 
of transmission to her Majesty'. government, wberein, while 
freely admitting the right of tbe queen to change and alter 

J The clause is as fol1mn: "Uo- dP.lri~ ... thoteued intheprorinees 
til aJlered by the lieutenaot-goYer- of lpper Canada and Lo"er Can .... 
nor in council. the great seall of da respectively. More their unioD 
Ontario and Quebee ......".,.mvely .. \be pnmnce of Canada." 
sbalI' be \be same, or of the ........ 
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the provincial seal at pleas1l!e, they asked leave to retain in 
use their old seal, instead of adopting a new one. They 
afterv.:ards craved permission from the Crown tQ pass an act , 
to sanction the oontinued use of the old seal, but authol"izing 
the lieutenant-governor to alter and appoint the use of a new 
great seal in' future. The secretary of state for the dominion 
acknowledged the receipt of this minute, but made no reply 
to its request. ' 

For several years afterwards, the question of the seals re
mained in abeyance in Nova Scotia. At length, on March 
28, 1877, the lieutenant-governor wrote to the dominion 
secretary of stste, to call attention to a new difficulty which 
had arisen out of this matter. By two acts, passed in 1874, 
the lieutenant-governor in council was empowered to appoint 
queen's counsel, and to regulate precedence at the provincial 
bar. He had, accordingly, issued certain patents of precedence 
under the great seal of the province. The Supreme Court at 
Halifax, however, in a judgment already l-eferred to,l impugned 
the validity of this proceeding, partly on the ground that the 
seal used to authenticate these patents was the old province 
seal, and not the new seal ,directed to be made use of by the 
queen's warrant of May 7, 1869. The court were of opinion 
that the use of the old seal was no longer legal, and that" the 
new seal, after its delivery to the lieutenant-governor in 1869, 
became, and is now, the great seal of Nova Scotia, and the 
only one." 

With a view to dispose of this difficult question, the pro
vincial government requested the dominion goverument to 
forward an address to the queen, from the Council and Assem
bly of Nova Scotia, to solicit the passing of an imperial sta
tute for its solution, But, before this request could be 
complied with, a despatch was received by the governor-ge
nerru from the colonial seoretary, dated March 29, 1877, 
which stated that the law officers of the Crown were of opi
nion that the queen's warrant, of May 7, 1869, above men
tioned, was directory and not imperative, so that the non
ohservance of its injullctions did not inlpair the validity of 
documents which had been authenticated by means of the 
old seal, the use of which was not abolished, until the new 

I See an", p. 244. 



Nova 
Scotia 
greatsea1 ..... 

250 PARLIAMENTARY GOVERNMENT IN THE COLONIES. 

seal was formally introduced; that while the failure to com
ply with the directions of the royal warrant iu regard to the 
introduction of the new seal might properly be condoned 
by imperial authority, yet, under the existing circumstances, 
and having regard to the provisions of the Briti.ili North 
America act, it wooId be more advu..ble to have recourse to 
dominion legislation for this purpose. 

These opinions were approved by the governor-general in 
council; and the lieutenant.-governor of Nova Scotia Wad 

notified thereof.' 
Immediately afterwards, as has been already explained, the 

dominion parliament passed an act, to remove doubts on this 
subject, "80 far as the parliament of Canada may have power 
to act in the premises," and to declare that" the lieutenant
governor of each province in council haa the power of appoint.. 
ing and of altering from time to time the great seal of the 
province. This act also declared that the use, heretofore, of 
the old seal., in Nova Scotia, shooId be deemed to have beeu 
valid. "notwithstanding any doubt which may exist as to 
soch seal being the great seal." 1 

On their part, the local legislature of Nova Scotia lost no 
time in acting upon these conclusions. In the same year, and 
without waiting (as they should have done, according to the 
opinion of the English Crown law officers) for dominion 
legislation on the subject, they passed two statutes, - one 
"to empower the lieutenant-governor of the province in council 
to alter and change the great seal of the province from time to 
time ;" and the other, "to ratify and confirm all acts and 
proceedings heretofore had and done under the great seal" 
previonsly in use in this province, from the commencement 
of the year 1869 until the said great seal shall have been 
changed by order of the governor in council.-

Overlooking the irregularity attending the passing of these 
acts, before due authority for such enactments had been 
given by the dominion parliament, they were permitted to 
remain in operation, and thns to dispose effectually of a ques
tion which had eontinued in dispute for nearly ten years. 

&6.. Cauda s.... Papers, 1877, no. cc.; ~2.Scotia 8IatuteI 40 Viet. 

1 Cauda Ad 40 Viet. c- $. 
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Inasmuch as a majority of the judges of the Supreme 
Court of Nova Scotia, in giving judgment in the case of Le
noir v. Ritchie, had, as we have seen, dwelt at considerable 
length upon the question of the validity of the seal used to 
authenticate the patents issued by the lieuteuant-governor 
to confer the rank of queen's counsel upon certain lawyel'S 
in the province, and as it had been held, by a majority of the 
judges of that court, that the seal affixed to these patents was 
not the true great seal of Nova Scotia, - thia question neces
sarily came under the notice of the Supreme Court of the do
minion, in deliberating upon the appeal from the judgment of 
the Nova Scotia court, in this case. The jndges of the 
Snpreme Court of Cauada did not, however, deem it of con
sequence to consider this qnestion. They were evidently of 
opinion that it had been duly settled by competent authority, 
Bnd that no judicial interposition was requil:ed, either to ex
plain the law or to regulate its operation. 

Imperial Dominion _cilIabie over Se1l-goveming Oolonie. : 

h. By the administration of the prerogative of mercy • 

. In the official rules and regulations for her Majesty's Preroga. 

colonial service, it is stated that the powers of eyery ~~~1. 
officer administering a colonial government are con-
ferred, and his duties for the most part defined, in her 
Majesty's commission and the instructions with which 
he is furnished. But that, subject to the special law of 
each colony, it is customary that a governor should be 
" empowered to grant a pardon or respite to any crimi-
nal convicted in the colonial courts of justice." And 
" he may pardon persons imprisoned in colonial gaols 
under sentence of a court-martial; but this is not to be 
done without consulting the officer in command of the 
forees." Furthermore, "he has in general the power 
of remitting any fines, penalties, or forfeitures, which 
may accrue to the queen; but if the fine exceeds fifty 
pounds, he is, in some colonies, only at liberty to sus-
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pend the payment of it until her Majesty's pleasure 
can be known."· 

It is also provided that "no judge presiding on a 
criminal trial must, upon any account, fail to take notes 
of the evidence adduced, and no capital sentence mllHt 
be executed until the governor of the colony shall have 
perused those notes." 

"In general no reference in criminal' cases is to be 
made from the government of any colony to this coun
try, with a view to the confirmation or remiHsion of 
sentences pronounced by the colonial courts. But hH 
Majesty's government will be ready to alford any in
formation, instmctions, or advice, for which the governor 
may think it necessary to apply, whenever any quell
tion may arise on any criminal proceeding on which 
there may be any special and adequate motive for in
voking the interference of her Majesty's government 
in this country. Whenever a capital sentence shall 
have been executed, a report of it must be transmitted 
to the secretary of state." 0 • 

Exercise By these regulations, direct and exclusive authority is 
;:::::;. conferred upon governors of British colonies holding 
:::'~~Y:- commissions from the Crown to administer the royal 
vernon. prerogative of pardon to any criminal convicted in any 

court of JUBtice in the colony. 
More explicit and detailed directions on this subject 

are embodied in the royal commission of every colonial 
governor, and in the instructions accompanying the 
same. These directions have been modified of late 
years, particularly in the case of colonies in the enjoy
ment of" responsible government," and to a still greater 
extent in reference to the dominion of Canada. 

• CoL Reg. 1879. oeco. 22-2.~. 
Fonytb. Const. La... pp. 75-lf2. 
460. For th. special Ia,.. in India, 
_ L,.,..'. La .. of India, voL i. 

c p. c. p. 71; Th. Q"""D D. Borah, 
Appeal C ....... yol. jii p. 899. 

• Col. ReI(. 1879 • ...,.. 406, 41rT. 
Cirealar Deapat.cb of NaY. 14. 18T!' 
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The revised instructions applicable to self-governing 
colonies in general, are to be found in the letters-patent 
and royal instnlctions issued to the govern,or of South 
Australia, on April 28, 1877. 

By these official instrumentq, the governor is author- Inslm .. 

ized and empowered by her Majesty "as he shall see :\~:~!i.r 
occasion, in our name and on our behalf, when any crime ~~~::.,~~ 
has been committed within our said colony, or for 
which the offender may be tried therein, to grant a 
pardon to any accomplice in such crime who shall give 
such information as shall lead to the conviction of the 
principal offender, or one of such offenders if more than 
one; and, further, to grant to any offender convicted in 
any court, or before any judge, or other magistrate, 
within our said colony, a pardon either free or subject 
to lawful conditions; or any respite of the execution 
of the sentence passed on such offender, for such period 
as to our said governor may seem fit; and to remit any 
fines or forfeitures due or accrued to us in respect 
thereof; provided always, that our said governor shall 
in no case, except where the offence has been of a politi-
cal nature unaccompanied by any other grave crime, 
make it a condition of I\ny pardon or remission of 
sentence that the offender shall absent himself, or be 
removed from our said colony." 

The twelfth section of the draft of instructions ac
companying the letters-patent aforesaid, further pro
vides that the governor shall call upon the judge 
presiding at the trial of any offender who may be con
demned to Buffer death by the sentence of any court 
within the said colony, to make to him a written report 
of the case of such offender, and such report shall be 
tnken into consideration by the governor at the next 
meeting of the executive council, where the judge may 
be specially summoned to attend with his notes; "and 
our said governor shall not pardon or reprieve any such 
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offender as aforesaid, unless it shall appear to him expe
dient 80 to do, upon receiving the advice of our lIIlid 
executive council therein; hut in all fluch cases he is to 
decide either to extend or to withhold " partlon or 
reprieve, ReCOrding to his own deliberate judgment, 
whether the members of our said executive conncil 
concur therein or otherwise; entering, nevertheless, on 
the minutes of our said executive council a minute of 
his reasons at length, in case he should decide any such 
question in opposition to the judgment of the majority 
of the members thereot'" 

In administering the prerogative of mercy, a governor 
in council does not act as a court of appeal in criminal 
cases. For though in exercising the royal prerogath·e 
the governor may remit a sentence, he does not techni
cally reverse it, nor by his action in any way pronounce 
it wrong. This he could only do after hearing an 
appeal from the finding of the court, if there were pro
vision for such an appeal. The act of pardoning a 
sentenced criminal is one of pure clemency: it is in no 
respect judicial. And not only in capital cases, where 
the courSe of procedure to be taken by the governor is 
prescribed by the royal instructions, but in all cases 
where clemency is sought at his hands, a go,·ernor 
would do well to consult informally those who could 
best assist his judgment; more especially the crown 
prosecutor and the judge who has tried the case, whose 
advice would doubtless be readily afforded when thUIJ 
solicited. But judges should not be required to report 
beforehand upon every case wherein they have pRMed 
llentence, as that would place both the judges and the 
governor in an untenable and undesirable position.' 

The independent authority which is conferred upon 

• South A...ualia Pari. Proe. nanon) to (;""enqo Weld. of T ... 
18n, YDl iii. 00. 109. mania.. Tum. J~. Couo. Joar . 

• Secret.ary of stale (Lord Car- 1878, "I'PL 110. 3<1, p. II. 
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governors by their commission and instructions to de
termine absolutely, whether to grant or to withhold the 
royal clemency to criminal offenders, irrespective of the 
opinions expressed or advice given by their responsible 
ministers, has given rise in repeated instances, to 
complaints, as being 8 proceeding at variance with 
the principle of. local self-government, and with the 
responsibility of ministers, whose advice the governor 
is required to ask, but is not obliged to follow. 

With 8 view to allay dissatisfaction, and to define 
with greater precision the constitutional practice which Ex~.e 
should be observed iu cases of this kind, her Majesty's :!.,':::;... 
secretary of state for the colonies (Lord Carnarvon) !~~~_! 
addressed a. circular despatch to the governors of all ve.ming 

the Australian colonies on this subject, on May 4, 1875. co omes. 

This despatch proceeds to state "that it should be 
understood that no capital sentence may be either 
carried out, commuted, or remitted, without the con
sideration of the case by the governor and his ministers, 
assembled in executive council. A minor sentence 
may be commuted or remitted by the governor after 
he has duly considered the advice either of his ministers 
collectively, or of the minister more immediately 
responsible for matters connected with the administra.
tion of justice." All such advice, however, whether 
tendered in council or otherwise, should be in writing. 
Upon receiving the same, the governor" has to decide 
for himself how he will act." "Under 8 system of 
re~ponsible government, he will' allow greater weight 
to the opinion of his ministers in cases, affecting the 
inteMlal administration of the colony, than in cases in 
which matters of imperial interest or policy, or the 
inte.·ests of other countries or colonies are involved." 
Nevertheless, under all circumstances, " it is true that 
a governor may (and indeed must, if in his judgmen't it 
seems right) decide in opposition to the advice tendered 
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to him. But the ministers will have absolved them
selves of their responsibility, and though in an extreme 
CRse, - which, for the sake of argument, may be statcd, 
although it is not likely to ariRe in practice,- [the 
local] parliament, if it disapproves the action taken, 
may require the ministers to resign; either on the 
ground that they tendered wrong advice, or that they 

.flliled to enforce recommendations deemed to be right. 
I do not think the great principle of parliamentary 
responsibility is impaired by this result. On the other 
halld, a governor who, by acting in opposition to the 
advice of his ministers, has brought about thcir resignn.
tion, will obviously have assumed a responsibility for 
which he will have to account to her Majesty's govern
ment." 

The colonial secretary proceeds to state that he knowR 
it has been argued, "that ministers cannot undcr. 
take to be responsible for the administration of affilirs 
unless their advice is necessarily to prevail on all que~ 
tions, including those connected with the prerogative 
of pardon. But I am led to believe that this view dOCR 
not meet with general acceptance, and there is at all 
events good reason why it should not. The preMure, 
political as well lUI social, which would be brought to 
bear upon the ministers if the decision of such qUeRtions 
rested practically with them, would be most embaJT88K
ing to them, while the ultimate consequenceH might be 
a serious interference with the sentences of the courts . 

.. On the whole, therefore, I hope that the colonial 
legislatures, and public opinion generally, will concur 
with me in the opinion that the existing rule and prac
tice is salutary, and may with advantage be main
tained.'" 

'Commons Papen, 1875. ..,L to Garernor Bobinaoo, of Oct. 7, 
liii. p. 696. See aOO, to the oame 1814; ibid. p. 816. 
elf"d, Earl C&nW'YOD'S DeopaIcheII 
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Expressing himself to a similar effect, in a debate in Double re. 

the House of Lords upon this question, on April 16, ih;n;~~~x~ 
1875, Earl Carnarvon adds these significant remarks: ~hi!'~;;r .. 
" No doubt it may be objected to the system of the go- gati ••• 

vernor consulting his ministry, and still acting on his ' 
own judgn.Hint, that it sets up a double responsibility. 
In reply, I submit that in this case a concurrent respon-
sibility is better. On the one hand, the governor wilJ..' 
not be relieved of his responsibility to the Crown, and, 
on the other hand, the local government will not be 
relieved of its respon.ibility to its own parliament; so 
that, while the colonial parliament may punish the 
minL~ter for improper advice, the Crown may punish 
the governor for an improper decision. The fact is 
that, in these matters, we cannot be too logical," an ex
prJlssion which was afterwards explained to mean" we 
qught not to be too logical." • 

These conclusions, however, merely point to the 
possible consequences of a material difference of opi
nion, upon a question arising out of the exercise by a 
governor of the prerogative of mercy, between the 
Crown and the governor on the one hand, and between 
hi.~ ministers and the local parliament on the other. 
It is quite conceivable that a governor might so act, in 
a case of this description, as to merit and receive a 
rebuke from the Crown, without, at the same time, 
being recalled or dismissed from office. In like manner, 
it is equally reasonable to suppose that, under certain 
circumstances, one or both of the houses of the local 
parliament might record their disapproval of advice 
given by ministers, in a matter affecting the adminis
tration of the prerogative of mercy by the governor, 
without their insisting that their vote of censure should 
be followed up by the resignatiop of the ministry . 

• n8n •• Jleb. vol. coniii. p. 1073. See !.be Earl of Kimberley'. speech, 
ibid. p. 1076. 

17 



Australian 
prel."e-o 
d ...... 

Lord Bel
more in 
New 
Snuth 
W ...... 

258 PARLIAMENTARY GOVERNMENT IN TIlE COLONIES. 

While it is true that, liS a genernl principle, "ad vice lind 
responsibility go hand in hand," complete responsibility 
for an act should not always be insisted upon, when 
that act is performed by one who is himself primarily 
responsible for it, on imperial considerations, which re
move the act itself from the category of cases of purely 
local import and signi6cation. 

The undermentioned precedents will exhibit these 
principles in action. and will show their practical opera
tion in colonial politics:-

After the e~tablishment of responsible government in 
the several colonies of Australia, much misapprehension 
and diversity of practice arose therein, in regard to the 
constitutional mode of dealing with applications for the 
remission or mitigation of sentences upon convicted 
criminals. 

In soine places, it was customary to allow the pre
rogative of mercy to be administered, as in ordinary 
matters of local concern, upon the advice of ministenc, 
without attaching to the governor any peculiar or ex
clusive re.qponsibility. So far had this departure from 
strict rule, and from the obligations imposed upon the 
governor by his instructions, been carried that, in at 
least one colony, it had been the practice for the gover
nor to leave signed pardons in blank, to be filled up and 
nsed during his temporary absence from the seat of 
government." 

Shortly after the appointment of the Earl of Belmore, in 
1868. to be the governor of New South Wales, the proper 
constitutional procedure. in the administratton of this pre
rogative, was amicably discWl!!ed between himself and the 
premier (Mr. John Robertson). By mutnal consent, the 
secretary of state for the colonies was appealed to for hi~ 
views in the matter of the personal responsibility of the go-

• N .... ZealaDd, Hou. .. of Bepre- I, a. p. 10. N .... Ze.olaDd ParI . 
.... tati ... Jouvoal,1871. &ppL .... 1. Deb. July ii, 1876. p. 3J6. 
i. pp. ;~. 911; ibid. 1872, A. DO: 
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vernor in granting or withholding remissions of sentences; as 
to whether, in fact, the governor was bound by his instruc
tions to act on his own independent judgment or not. 

This application elicited from the secretary of state (Lord 
Granville) a bdef reply, dated Oct. 4, 1869, which said that 
.. the responsibility of deciding upon such applications rests 
with the governor, and he has undoubtedly a right to act 
upon his own independent judgment. But unless any impe" 
rial interest or policy is involved, as might be the case in a 
matter of treason or slave-trading, or in matters in wbich 
foreigners might be conoerned, the governor would be bound 
to allow great weight to the recommendation of his minis
try.no. 

Lord Granville's despatch was followed by another from his 
successor, Lord Kimberley, addressed to all the Australian 
governors, and dated Nov. 1, 1871. It was herein stated 
that .. the governor, as invested with a portion of the queen's 
prerogative. is bound to examine personally each case in 
whioh he is called upon to exercise the power entrusted to 
him. although in a colony under l'esponsible government he 
will, of course, pay due regl\rd to the advice of his ministers, . 
who are responsible to the colony for the proper administra
tion of justice and the prevention of crime, and will not grant 
any pardon without receiving their advice thereupon ... • 

Clear aud explicit as were the directions contained in this 
ciroular despatch (of whioh a brief extraot only is given in 
the preceding citation), they appear to have been misunder
stood in New South Wales. Upon the arrival of Sir Her
cllies Robinson in that colony. in June, 1872. to assume the 
government, he found a practice prevailing there almost as 
objectionable and irregulal' as the one above mentioned which 
WBS complained of by Lord Belmore; namely, that all applica
tions for mitigation or pardon of sentences (not being capital 
cMes,) were expected to be disposed of hy the governor him
self, unaided by advice from any minister. Governor Robin
son lost no time in applying to the colonial secretary for 
further instructions thereupon. 

Lord Kimberley, in reply to this appeal, wrote a despatch, 

• Commons Papers, 1875, vol. !iii. pp. 631, 632. 
• Ibid. vol. llii. p. 633. 

Sir Her
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dated Feb. 17, 1873, pointing out that there WRS no inconsis
tency in previous instructions issued from the colonial office 
on this subject. .. A governor, in granting pardons, is exer
cising a portion of the queen's prerogative, and has strictly a 
right to exercise all independent judgment; " but, in a colony 
under responsible government, he is .. bound not to grant any 
pardon without receiving [ministerial] advice thereon," It 
is only necessary, .. in capital cases," for the governor to 
.. formally consult with his ministers in council." In other 
cases, the governor may consult, or act upon the advice of, 
.. the minister who is, for the time being, primarily concerned 
in such matters, in whatever manner is most convenient to 
both."" 

Impressed with the importance of securing mini.terial re
sponsibility on behalf of all administrative acts he might per
form, and considering these directions as a ratification by the 
colonial minister of this doctrine, Governor Robinson lost no 
time in informing his chief minister (Mr, Parkes) of his rea
diness to initiate a system in regard to the prerogative of 
pardon in strict accordance with constitutional principles. 

Mr. Parkes embodied his own views upon the subject in a 
memorandum, dated May 30, 1874. .. He preferred that the 
responsibility of deciding npon applications for mitigation of 
sentences should remain, as heretofore, solely with the gover
nor; but, if a change were insisted on, and the cases of pri
soners were to be decided on the advice of ministers, as 
required by the secretary of state, be could see no sufficient 
reason for making a distinction between this cl888 of business 
and the ordinary business of government. In effect, he de
clined to accept any responsibility for ministers, unle!l8 they 
had, not only in form, but in substance, a voice in luch 
decisions.." S 

Contrasting the" independent judgment" claimed for the 
governor, under his instrnctions, with the position of the 
sovereign in the mother country, Mr. Parkes proceeds to re
mark: .. There can be no question, I believe, that from the 
beginning of the present reign the home secretary in England 
decides absolutely in all matters of this kind in the name of 

" Commouo Papeno,1875, YoL liii. pp. 637,642. 
• lind. pp. 638, CH2. 
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the Crown, and that the Crown does not in practice hltel'
fere." " This portion of the prerogative, then, when in
trusted to the governor of a colony, .. unlike the prerogative 
in England, is intended to be a reality in its exercise;" and 
the governor, in such cases, .. is subject to a superior and in
structing authority." And, even when ministers are permit
ted to .. advise him," .. it cannot be doubted that the advice 
here intended is wholly distinct in its nature from the ad
vice given in the general cond uct of affairs. In the general 
case, the advice is uniformly accepted, as the first condi
tion of the adviser continuing in office." ..... The excep
tional advice implied seems to be of the nature of opinion or 
suggestions, to which weight may be attached as coming from 
perllllUs • responsible to the colony for the proper administra
tion of justice and the prevention of crime,' but which, in 
any case or in every case, may be partially or wholly disre
garded." • 

In reply to this memorandum, Governor lWbinson observes 
that, .. under a constitutional form of government, the Crown 
is supposed to accept or reject the advice of responsible mi
nisters." As governor, he has an .. nndoubted right" to reject 
such advice, - if he is prepared to accept the consequences. 
But, practically, he would never do so, except in cases which 
he coru;idered to involve" such a gross abru;e of the preroga
tive that both the secretary of state and local public opinion 
would be likely to support him in the adoption of extreme 
measurese" 

.. In all ordinary caSes, therefore. in which neither imperial 
interests or policy were involved, the governor, whatever his 
own private opinion might be," was prepared to accept the 
advice of the minister specially responsible to the colony for 
the administration of justice. He entirely concnrred with 
1IIr. Parkes, .. that the responsibility for the exercise here of 
the queen's prerogative of pardon must either, as heretofore, 
rest solely with the governor, or it must be transferred to 
a minister, who will be snbject in this, as in the discharge of 

• Commons Papen, 1875, ""lliii. 
P. 638. Mr. Park .. might han said 
the ..... e of the reign of George IV. 
See C<>lehesI.er Diary, 001. ill. P. 297. 
For the ...... titomonal proctice in 

the present reign, see Manin, Life 
of the Prince Conson, YOl i P. 141. 

• CommoDB P&pen, 1875, \'Ol 
lili. po 638. 
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Sir H. other administrative functions, only to those checks which the 
!::;:i.';;:" Constitution imposes on every servant of the Crown who ill 
rogaliY.. at the same time responsible to Parliament. He therefore 

expressed his desire" that, for the future, all applications for 
mitigation of sentences should be submitted to me, through 
the iutervention of a responsible minister, whose opinion and 
advice as ,·egard. each case should be specified in writing upon 
the papers."· 

Ministers agreed in -these conclusions; aud a minute of 
council was passed, dated June 2, 1874, in conformity with 
the plan proposed by the govemor. 

In reporting this decision to the secretary of state ,for the 
colonies (Lord Carnarvon), for his approval, Governor Robin
eon states: "This is simply the mode in which all the ordi
nary business of go\'ernment is conducted; and I could see 
no sufficient reason for making any distinction in these cases." 
.. It appears to me, too, that the plan determined on meets all 
the requirements specified in Lord Granville's and Lord Kim
berley's despatches on this subject. The papers, in every case, 
will be laid before the governor, for his decision. He will 
thus have an opportunity of considering whether any impe
rial interest or policy is involved, or whether hill personal in
tervention is called for on any other gronnds." If there 
should he no such necessity, he would of coorse give effect to 
the advice of his responsible minister upon the case. 

Adverting to the possible difference of opinion upon such a 
question between the governor and his advisers, - and to Mr. 
Parkes's contention" that the refusal of the governor to ac
cept the advice of the minister, in any case of pardon, would 
necessarily involve his resignation," - Governor RobiWlOn re
marks that this argument is, in his opinion, pD..hed too far • 
.. Of course, theoretically, snch a view is correct; but I need 
scarcely point oot that, in the practical transaction of busi
ness, ministers do not tender their resignations upon every 
trivial difference of opinion between themselves and the 
governor ... • 

Lord Carnarvon, in three separate despatehes to Governor 
Robinson, severally dated Oct. 7. 1874, expresses hiI spo 

• Commooa Papen. 1875, YoI. Iili. p. 840. 
• Ibid. voL Iili. p. 843. 
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proval of the foregoing arrangements, w hieh are essen
tially identical with the practice established, in similar cases, 
in all other Australian colonies, and with the views of her 
Majesty's government. But, .. as Mr. Parkes correctly ob
serves, the minister in a colony cannot be looked upon as 
occupying the same position, in regard of the queen's preroga
tive of pardon, as the home secretary in this country. The 
governor, like the home secretary, i. pel'l!ollally selected by 
the sovereign as the depositary of this prerogative, which is 
not alienated from the Crown by any genera.! delegation, but 
only confided as a matter of high trust to those individuals 
whom the Crown commissions for the purpose. Actually, 
therefore, as well as formally, the governor will continue to 
be, as he has hitherto been,in New South Wales and in other 
colonies, the person ultimately responsible for the exercise of 
the prerogative. But this is quite consistent with the further 
duty, expressly imposed upon him, of consulting his ministers 
or minister, before he acts." 

In proof of the necessity for reserving to the governor the 
fina.! decillion upon questions that might involve consequences 
too momentous for the determination of the ministers of any 
one colony, however large and important, Lord Carnarvon 
points out that .. the effect upon neighbouriug colonies, the 
empire genera.!ly, or foreign countries. of letting loose a 
highly crimina.! or dangerous felon to reside in any part of the 
world, except only that principally concerned to take charge of 
him. was a step which might clearly and not unreasonably 
give i'ise to complaints from without the colony; nor could 
the recommendation of a colonia.! ministry. in favour of such 
a course, be of itself a sufficient justification of it." More
over. to release a felon upon any such condition was alto
gether coutrary to the theory now generally accepted: .. that a 
community should not relieve its;lf of its WOi'l!t criminals, at 
the expellJ!e of other oountries." The local enactment which 
h" .. heretofore authorized the exercise of this right (11 Vict. 
c. 84) .. ought to be considered u.s virtually obsolete," and as 
an act which." cannot be too soon repea.!ed."· 

, • Common. Papers, 1875, vol. AlLl1Jtralia have expressed their will .. 
mi. pp. 676-619. Lord Carnarvon ingne8S W l'f'peal this law,," Hans. 
afterwards stated. u that the colonies Deb. vol. ccxxiii p.l074. And the 
of New oouUl Wal .. aud [SouUl] revised iustruct.ioua Usued to the 
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This decision of the secretary of state, that, while the 
governor of a colony is bound to consult his ministers upon 
all applications connected with the exercise of the preroga
tive of pardon, - whether capital cases or otherwise, - he 
remains ultimately responsible for the administration of this 
prerogative, was accepted in New South Wales, as a rea
sonable and satisfactory settlement of the constitutional 
que.tion.· 

Meanwhile, in the year 1812, before the change of practice 
had been adopted which relieved the governor of personal 
responsibility iu all ordinary cases of applications for pardon, 
Governor Robinson, in his discretion and independent judg
ment, had seen fit to release from gaol one Gardiner, a con
victed felon, on condition that he should leave the colony. 
Two years afterwards, in JUlie, 1874, this matter was brought 
before the House of Assembly. A motion was made to pre
sent an address to the governor, disapproving of Gardiner'. 
release, which was only negatived by the casting-vote of the 
speaker. But the question was agitated in the country, and 
numerous petitions were addressed to the governor on Gardi
ner's behalf. This led his Excellency to reconsider the que ... 
tion. After reviewing his former decision, and determining 
that it ought not to be reversed, he embodied his views in a 
minnte, 'which he laid, with the petitions, before the execu
tive council. That body, having examined the papers, were 
of opinion that no grounds existed to warrant them in advis
ing the governor to withdraw the conditional pardon he had 
given to· Gardiner. His Excellency accordingly refused to 
grant the prayer of the petitioners. 

In order to allay the existing agitation in the public mind. 
and at the same time to acquaint parliament with wbat had 
been done, the proceedings of the executive council in this 
case, together with the governor's minnte to council, were 
laid on the table of both houses by ministers, just before the 
prorogation. so that the papers might be printed and circu
lated during the recess., 

When parliament re-sssembled, this act of laying on the 

~emor of Sooth AUBtTalia, in tioo of p:mIon, euept; in the ..... 
1877. and to the governor~ of of political offen.,.,... 
Canada in 1878. eontained • e....... < CommoDl Papen, 1875, yoL 
forbidding baniahmel1t, ... """eli- liii. p. l1li1. 
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table the governor's minute was taken exception to in the 
Assembly, and an address to the governor, condemnatory of 
that proceeding, as well as of the tenor of the, document it
self, was moved and defeated (again) by the speaker's casting
vote. But during the debate the governor was charged, 
by different' members, with having" insulted and degraded 
the house' by ullcoustitutional interference and criticism."· 
Shortly afterwards, parliament was dissolved. In the new 
Assembly, the attack was renewed, under circumstances which 
have been already explained in a previous section of this 
chapter.' 

These repeated and not altogether unsuccessful attempts 
to render the governor directly amenable to the House of 
Assembly, for acts performed by him upon his personal re
sponsibility as an imperiar officer, were reported by him to 
the secretary of state, in a despatch dated Nov. 30, 1874. 
While these attempts had hitherto been defeated, the gover
nor's actions had been exposed to parliamentary criticism, 
through, as his Excellency remarked, .. my having had imposed 
on me, pel'Sonally, as her Majesty's representative, adminis
tmtive functions, independent of my responsible advisers. 
There are, of COUl'Se, politicaJ duties which the governor, as 
holding the balance between contending parties, must always, 
necessarily, perform upon his own independent judgment, 
suoh, for example, as the refusal or acceptance of the resig
nation of the ministry; the selection of a new premier; and. 
the granting or refusal of a dissolution, when asked for. But 
the late discussions in parliament have, I think, clearly shown 
that no possible adVl\ntage which can be gained by requiring 
the governor personally to take the initiative in ordinary 
admmistrative "ct.. can oompensate for the animadversions to 
which his proceedings must, in such case, be exposed in tbe 
popular blanch of the legislature." 

.. There is ouly one way," his Excellency adds, .. in which 
the governor's action can be kept out of the heated atmo
sphere of parliamentary discussions, and that is by relieving 
him, as far as possible, from the duty of taking the initiative 
in the t.ransaction of administrative business. His action, 88 

• Commons Papera, 1875, vol. Iiii. pp,~ 
I See aILt., p. 96. 01";"-·" ~"'l 
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regards such details, should, I think, be limited to accepting 
or rejecting the advice of his ministers. The importance of 
maintaining this principle appears to have been recognized 
and acted upon to B greater extent in the neighbourillg colo
nies than it has been in New South Wales." I 

In acknowledging the receipt of this despatch, the secre· 
tary of state accepted, without hesitation, the governor's ex
planation of his conduct, to which exception had been taken 
in the House of Assembly, and stated that he should present 
all the papers on the subject to the Imperial Parliament.' 
After they were 80 submitted, a debate arose upon the gene
ral question in the House of Lords, wherein a decided con
currence of opinion was expressed in favour of maintaining 
the ministerial doctcine, as to the right and duty of the go
vernor to exercise a final and independent judgment, as an 
imperial officer, upon all questions arising out of the exercise 
of the prerogative of mercy; but only after he had fully and 
freely considered the advice of his ministers upon each par
ticular case.' 

In 1877, the exercise of the prerogative of mercy by the 
governor of Tasmania, on behalf of a convict named Louisa 
Hunt, upon the advice of his ministers, and in accordance 
with the revised instructioDs issued by her Majesty's colonial 
secretary; was censured by both houses of the local parlia
ment. Papers on the subject were presented to the parlia
ment in answer to addresses. Whereupon in each chamber, 
it was resolved, that" the advice tend~red by his ministers 
to his Excellency, and which led to the release of the priaoner 
Louiaa Hunt, was improper, and auch 88 to tend to subvert 
the adminu.tration of justice." The cabinet, however, did 
not make this "a miniDterial question." They did not dis
pute the competency of the houses to pronounce upon their 
conduct in the matter, and they accepted the censure; but 
did not, on that account, resign office. The ministry was 
weak in parliamentary support. and it Cellahonly afterwards, 
because of the rejection by the Assembly of their financial 
policy. But ministers did not consider that the disapprovlll 

• ComIllOll5 Papen, 18"15, ,.01. ' Hans. Deb. voL ecn:iii. p. 
liii. pp. 680-685. 1005. 

• /bul. ,.01. !iii. P. 68ii. 
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by the houses of the advice they bad given upon a question 
the final disposal of which was vested in the governor, ne" 
cessitated their resignation of office.l 

There is another question of considerable interest 
and importance, in connection with the administration 
of the prerogative of mercy, which should be noticed: ~:.~I!,;"" 
it is in regard to the right of a governor to issue a general 

proclamation of general amnesty to political offenders. amne.ty. 

In the circular despatch addressed by the Earl of 
Kimberley to colonial governors on Nov. 1, 1871, which 
treats of the powers veMted in the governor of a colony 
to grant pardons, it is intimated that, inasmuch as in 
England a pardon is not granted before the trial of an 
offender, so, with respect to "the promise of pardon to 
political offenders or enemies of the state, her Majesty's 
government are of opinion that, for various reasons, it 
would not be expedient to insert the power of granting 
such pardons in the governors' commissions; nor do. 
they consider that there is any practical necessity for 
a change. If a governor is authorized by her Majesty's 
government to proclaim a pardon to certain political 
offenders or rebels, he can do so.. If he is not in
structed from home to grant a pardon, he can issue a 
proclamation, as was done in New Zealand in 1865, by 
Sir G. Grey, to the effect that all who had bome arms 
against the queen should never be prosecuted for past 
offences, except in certain cases of murder. Such a 
proclamat.ion would practically have the same effect as 
a pardon."k 

The issue of a proclamation of amnesty or oblivion 
for past offences against the Crown and government 

I TasmaniR Legislative Counoil 
Journals, 1878, a~px. nos. 85, 36. 
The U Hunt case' gave rise to a 
sharp and acrimonious correspond .. 
enes between the governor and the 
chief.justice of the colony, copies 
of which wera t.rausmitteCi t.o her 

Majesty' .... retary of state, and 
eliOlted a rehuke from that officer 
t.o both parties in the controversy. 
Ibid. 1878-79, no. liB. 
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of the realm is within the undoubted prerogative of 
the Crown; and an amnesty'or pardon may thus be 
granted by the sovereign either before or after attainder 
or conviction; I and also by a colonial governor, acting 
under instructions from the Crown.m 

In Upper Canada, after the insurrection of 1837, the 
provincial parliament passed an act to empower the 
lieutenant-governor, upon the petition of any person 
cbarged witb bigh treason before his arraignment, prny
ing for a pardon, to grant him (by and with the advice 
of the executive council) a conditional pardon; which 
should nevertheless have the effect of an attainder for 
high treason, 80 far as concerned the forfeiture of his 
property." 

We must now revert to the general question as to 
the constitutional method of exercising the prerogative 

I 1 Inst. 120 Go nole 4; 3 Inst. 
233. Bishop, Crimioal Law, c. 00, 
on uPardon." 

• Forsyth, Constitutional Law, 
p. 113. Proclamations of amnesty 
were issued. by Lord Durham, go
vemor-general of Canada. in 1838; 
by Sir George Grey, go\"emor of 
New Zealand, io 1865; b, Sir G. 
F. Bowen, governor of" New Zea
laod, in 1871; and by Lord Du(
feriD, govemor~Deral of Canada, 
in 187a. (See the Canada Official 
Gazette, of April 24, 1875.) Tbio 
proclamation granted a full amnesty 
to all persons concerned in the in· 
surreetion in the Xort.b--WeR, in 
1869 and 1870, excepting that the 
amnesty to Looio Riel and Ambroise 
Lepine wu made conditional OD five 
yean' banishment from ber Majem.y'. 
dominioDS; and that W. B. O'lJo. 
Dohne .. as DOt included in the grant 
of &IIIIJet.,.. Batou Nay. 22,1871, 
Lord Dufferio approved of a ..... 
commendation from hiB ministers 
in council that a pardon. condi
tional on five y""" baniobment., 
from April 2'1. 1875. abouId be 
granted to 0' Donohue. On Nov. 

27, the governor-general enelooed to 
the 8eCTetary of lltate for the colo-
nies a copy of the order in council, 
and of the official gaz<tte contain
ing the proclamation which he l.ad 
caosed to be ;"ued for the pur. 
pooe of giving effect to this ad "I 
merey. (;auada _.I'apeD, 1878, 
00.00. 

• (;. C. Stat. 1 Viet. c. 10. s.., 
Lieut.-Governor Arthur'. d~h, 
of Aug. 29, 1S.1S~ in relatIOn to 
tllie atatute; which iA specially 
noteworthy as COInmentin!;, upnll 
tne apparently conflicting elairDJJ of 
the govemor.geoeral of Canada 
and the lieotenant-govpmor of I:p
per Canada to the es<:rci .. of the p"'" 
rogative of mercy, under their 8e\'eral 
oommiMiot18 from the Crown and 
instrucliona (rom the secretary of 
&tate.. t:pper Canada AMelUbly 
Journals, 1839, appx.. yol. ii. Jit. 
2, p. 62-5. Sinoe eonfederation, the 
adminmration of tbu. prerogative 
has '-0 withdrawn from U ... lieu
tenan~emo", of the Canadian 
pl'Olinees, and vested IOlely in the 
j!"OYemor-generai of the dominion. 
(;aoada Sesa. Papen, 1869, DO. 16, 
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of mercy in a British colony, for the purpose of point
ing out the special instructions which have been given 
to the governor-general of the dominion of Canada on 
this subject. , 

Prior to the confederation of the British North !::c.~~r
American provinces in 1867, and up to the time of the Co.aU., 

appointment of the Marquis of Lome to be governor
general in 1878, the instructions to the governors-gene-
ral of Canada were ident.ical with those given to other 
colonial governors. 'By virtue of these instructions, 
the governor W88 understood to be bound to consult 
his ministers in all C88es of application for the mitiga-
tion or remission of sentences, but he remained at 
liberty to disregard their advice and to exercise the 
royal prerogative according to his own judgment and 
upon his own personal responsibility 88 an imperial 
officer. 

Thus, in September, 1861, the governor-general, Sir Patter

Edmund Head, after fully considering in council the' soo'. ClUe. 

C88e of one Patterson, convicted of murder and sen-
tenced to death, resolved to grant him a reprieve, 
notwithstanding that the attorney-general and other 
members of the executive council were adverse to the 
commutation of the sentence and in favour of permitting 
the law to take its course. The reasons which actuated 
the governor in this decision were duly recorded in the 
minutes of council.' 

Again, on January 15, 1875, the Earl of Dufferin, Lopio.', 

governor-general, informed the dominion minister of CAl .. 

justice that, after a "full and anxious consideration" 
of the evidence and other papers concerning the trial 
of Ambroise Lepine for the murder of Thom88 Scott, he 
had decided to commute the capital sentence passed 
lIpon Lepine to two years' imprisonment, together with 

• See the Quebec Morniog Chronicle, Sep~ 7, 1861. And ... Canada 
Alaembly Journals, 1850., appl<. no. 17. 
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the permanent forfeiture of his political rights. In 
dealing with this case "according to his independent 
judgment and on his own personal responsibility," the 
governor reported his reasons for the same to her MajeS!
ty's secretary of state." Although there appears to 
have been no formal record in a minute of council of 
this proceeding, "full and ample communications" 
passed between the governor-general and his minister~ 
on the subject, and his conduct was entirely approved 
by the imperial government.-

In November, 1875, the correspondence above cited 
between the colonial secretary and the governor of New 
South Wales, in reference to the exercise of the preroga
tive of mercy, was transmitted to the governor.general 
of Canada and laid before the Canadian parliament! 

This official communication led to a careful examina
tion of the question by the dominion minister of justice 
(Mr. Blake) ; and the expediency of some further altera
tion of the terms of the governor's commission, and of 
the royal instructions applicable to the administration 
of this prerogative, was one of the matters of public 
interest and importance upon which Mr. Blake pro
ceeded to England in June, 1876, at the request of Lord 
Carnarvon, for the purpose of having a personal COD

ference with her Majesty's ministers." 
At this conference, Mr. Blake submitted various 

reasons, resulting from the growing importance of the 
dominion of Canada and its relation as a self-govern
ing community to the mother country, which, he 
contended, would justify the allowance of a larger 
discretion in the determination of cases by the pre
rogative of pardon in Canada than would be Imitable 
in Anstralia or elsewhere. He was of opinion that 

• Canada Gazette enn, JaD.19, 
1815-

• HaDo. Deb. woLeasiii. p.lOO5. 

r CaDada Seeo. Papero, 1876, 
DO. 116. 

• See an", pp. 7S-80 • 
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this prerogative should he exercised in Canada., as a 
general rule, precisely as it is administered in England; 
namely, pursuant to the advice of the dominion minis
ters as well in capital as in non-capital cases. Mr. 
Blake admitted the difficulty, if not the impossibility, 
of form\II;Lting a special rule on the subject, because 
Cl\Ses might occur which would involve imperial as well 
as Canadian' interests. Such cases, however, would be 
rare and exceptional, and might be disposed of as 

, they arose by mutual adjustment, in which due regard 
should be had to the constitutional powers and relations 
of the Crown, the governor-general, and the Canadian 
privy council. 

These suggestions were frankly accepted by the 
colonial secretary, and he expressed his readiness to 
advise an amendment of the governor-general's com
mission and instructions in general agreement with Mr. 
Blake's proposals.' 

After Mr. Blake's return to Canada., further corre
I!pondence ensued between the imperial and dominion 
governments upon this subject. Drafts of the proposed 
alterations in the commission and instructions were 
considered and agreed upon between the ministers of 
the Crown in Canada and the home government. It 
was decided, h6wever, to await the appointment of a 
new governor-general before giving full effect to the' 
intended changes. 

Upon the expiration of Lord Dufferin's term of New in

service, he WI\S replaced by the Marquis of Lome. :.,tru~~:: 
The new commission and instructions issued upon this nor,!!"n .. 

occasion were framed in accordance with the condi-~ Ca.

tions agreed upon between the dominion and imperial 
governments. As regards the prerogative of pardon, 
the directions therein contained do not materially differ 

• Canada Sess. Papers, 1877, no. 13. 
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from those embodied in the revised letters-patent issued 
in 1877, on behalf of South Australia, and which have 
been already noticed.· The variations, h9wever, in Lord 
Lorne's commission and instrnctions - coupled with 
the assent expressed by her Majesty's government to 
the proposition that, in all cases of a merely local 
nature, the advice of the Canadian ministers in re~pect 
to the exercise of the prerogative of pardon, should 
not only be taken, but should prevail - suffice to 
extend to the Canadian government, upon such ques
tions, the same freedom of action as in all other mattel"ll' 
which concern solely the internal administration of the 
affairs of the dominion." 

The new letters-patent constituting the office of 
governor-general of Canada contain no reference to 
the exercise of the prerogative of pardon; hut the 
accompanying draft of instructions includes the direc
tions heretofore distributed between the commtioHion 
and instructioIl8, in the following terms:-

.. We do further authorize and empower our said governor
general, as he shall see ocC3!lion. in our name and on our 
behalf. when any crime has been committed [for which the 
offender may be tried within our said dominion"]. to grant 
a pardon to any accomplice, not being the actual perpetrator 
of such crime. who shall give such information as ahall lead 
to the conviction of the principal offender; and. further. to 
grant to any offender convicted of any crime in any court, or 
before any judge, justice. or magi.trate, within our said do
minion, a pardon, either free or suhject to lawful conditions. 

• See anU, p. 82. 
• See the """"""",den"" be

tweeo the govemmen~ of Canada 
and tbe govemmen~ of the t: Diled 
KiDgdom. apon the IlUbj..t of the 
Royal loatroctioao. prior to Oct. 5, 
1618. Canada Seaa. Papers, 1879, 
110.181. 

" Heretofore. ia lieu of the words 
in braclrete. the instraetiom bad &aid 
•• 'fIrithin our aaid coIooy /' 01' .. do-

minion." But, by the change i.,... 
trodoced in the reri8ed iOlitructioflll9 

the power to gran~ a pardon to ..,.. 
eomplicea is exteodL-d to CMeA where 
the mme ball been CC'"lInmiUt'd out.
Bide of the limit. of the dominion, 
bat for which thp. offender may be 
tried therein. This alteration .. aa 
0DgJ!"0Ied by Mr. Blake. in 1876. 
See hi. Heport to the (;anadiao I'my 
Counci!, p. 4.. 
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or any respite of the execution of the sentence of any snch 
offender, for such period as to our said governor-general may 
seem fit, and to remit any fines, penalties, or forfeitures which 
may become due "Bnd payable to ns. Provided always, that 
our said governor-general shall not in allY case, except where 
the offence has been of a political nature, make it a condition 
of any pardon or remission of sentence that the offender shall 
be banished from, or shall absent himself from, our said do. 
minion." And we do hereby direct and enjoin that our said 
governor-general shall not pardon or reprieve any 'sueh offen
der without first receiving, in capital cases, the ad vice of the 
privy council for our said dominion, and in other cases the 
advice of one at least of his ministers,' and in any case in 
which such pardon or reprieve might directly affect the 
interests of the empire, or of any country or place beyond 
the jurisdiction of the government of our said dominion, 
our said governor-general shall, before deciding as to either 
pardon or reprieve, take those interests specially into his own 
personal consideration, in conjunction with such advice as 
aforesaid.-

By this last section, the independent judgment and' Effect of 

personal responsibility of the governor-general of Ca- :~:c~~Il8. 
nada, as an imperial officer, are relied upon to decide 
finally, after consultation with his ministers, in all cases ' 
of imperial interest, or which might directly affect any 
country or place outside of Canada; while he is at 

• This oIau.. does not ""pear 
in earlier instructions; but it was 
deemed by the .ecretary of state to 
be obviously wrong to thrust upon 
other communities a criminal who 
was regarded as unfit to remain at 
large in his own oountry. (See ante, 
p. 263.) In this opiuion Mr. Blok. 
fully oonourred. while h. suggaoted 
U that it may be tust and convenient 
that the restriction abould not be 
applicable to the ""- of politiaal 
crimillals l to whose offences R8 a rule 
the considerations which make such 
a condition obnonous hardly apply, 
while p'ublic convenience and tlle 
t.rauquillity of the oountry may ooca-

monally be b ... t consulted by 80 
disposing of them." (Report in 
1876, p. 5.) Th. colonial •• cretary 
approved of this exception. See the 
correspondeu .. laid before the do
minion parliament in 1879. 

7 In practice, this minister is 
understood to b. the minister of 
justice; but for obvious reasons the 
limitation to any particular minister 
is not; insisted upon. See the c0rre
spondence above rererred to. 

• For1he Marquis of Lome'scoJDo. 
mission and instruotions, Bee Com
mon. of Canada Sesa. P&p8l'B,1879, 
no. 14. 

18 
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liberty to defer to the judgment of his ministers in all 
cases of merely local concern. 

In any ca.se where the governor-general is authorized 
to a.ct independently of his ministers, he may, if he 
thinks fit, remit the matter to the collsideration of the 
secretary of state for the colonies, for the purpose of 
ascertaining the opinion of her Majesty's government 
thereon. This was done in 1877, by decision of" the 
governor in council," in the case of Peter Martin." 

Imperial .Dominion tuf"mahk Wtr 8elj-gotJ'ming Oolonia: 
i. In military and naval matter •• 

Our observatiolll1 on this head will be suitably pre
faced by the following extra.cts from the" Revised Regu
lations for the Colonial Service," issued in 1879:-

§ II. Autlwrity of the Gw ..... OJ" in relation w Aer Majelty·. 
Troop •• 

10. The governor of a colony, thongh bearing the title of 
captain-generaI or commander-in-chief is not, without special 
appointment from her Majesty, invested with the command 
of her Majesty's regular forces in the colony. He is not., 
therefore, entitled to receive the allowances annexed to that 
command, or to take the immediate direction of any military 
operations, or, except in case of urgent necessity, to communi
cate officially with subordinate military officers, without the 
concurrence of the officer in command of the forces. Any 
such exceptional communication must be immediately notified 
to that officer. 

11. Except in the case of invasion or assault by a foreign 
enemy, it is the duty of the governor to determine the objects 
with which and the extent to which her Majesty'. troops are 
to be employed. He will, therefore, issue to the officer in 

. command of the forces directions respecting their diotribution 

• Confidential repoR of the do- eorreopondenee """",",ing the royal 
minion minister of justice (lIr. inotnlctioaa. Cauda Sooo. Papen, 
BlaIre), dated }larch 6, 1877, iD 1879,110. 181.. 
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and their employment on escort and other duties required for 
the safety aud welfare. of the colony. In all these matters, 
however, the governor will consult as far as possible with the 
officer in command, a.nd will incur special responsibility, if he 
shall direct the troops to be stationed or employed in a man· 
ner which that officer shall consider open to military ohjection. 

12. The governor, as the queen's representative, will give 
the" word" in all places within his government. 

13. On the other hand, the officer in command of the forces 
will determine all military details respecting the distribution 
and movement of the troops and the composition of the differ
ent detachments, taking care that they are in conformity 
with the general directious issued to him by the governor. 

14. The officer in command of her Majesty's land forces is 
alone charged with the superiutendence of all details connected 
with the military department in a colony, the regimental 
duty and discipline of the troops, inspections, and summon
iug and holding courts.martial, ganisoll or regimental, and 
the granting leave of absence to subordinate military officers. 

15. He canies into execution, on his own authority; the 
sentences of courts-martial, excepting sentences of death; 
which mnst first be approved, on behalf of the queeu, by the 
officer administering the ci viI government. 

16. He makes the officer administering the civil govern
ment returns of the state and condition of the troops, of the 
military departments, of the stores, magazines, and fortifica
tions within the colony, and furnishes dnplicabes of all such 
returns of this nature as he may be required or may see occa
sion to send to the military authorities at home, or to any 
officer under whose general command he is placed. 

17. On the receipt of the annual mutiny act, the officer in 
command of her Majesty's land forces communicates to the 
civil authority the .. general orders" in which it may be pro
mulgated. 

18. And in the event of the colony being invaded or RS.."lliled 
by a foreign enemy, and becoming the scene of active mili
tary operations, the officer in command of her Majesty's laud 
forces l\."'8umes the entire mihtary authority over the troops. 

19. The allove regulations will hold good. though the go
vernor may be a military officer senior in rank to the officer 
ill command of the fOl"Ces. 
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20. If several colonies are comprised in one military com
mand, the officer in command of the whole may transfer troops 
from one colony to another on an application from the go
vernor of the colony to which the troops are sent, transmitted 
to him either through the governor of the colony in which he 
is serving. or through the officer commanding the forces in 
the colony for which troope are required. But the officer in 
command must, in all cases, consult with the governor of the 
colony from which the troope are sent. and will incur a 
special responsibility if he seuds them away without tbat go
vernor's consent. 

21. Except in the case of the North American colonies. 
colonies comprised under one govemment-in-chief are to be 
treated, for military purposes, 811 a single colony. Natal. for 
the aame purpose. will be considered part of the government 
of the Cape of Good Hope. 

§ III. Military Corr .. prmdenee. 

Mili...,. 197. The governors of colonies. commanding her Majesty'. == troops therein. must separate tbeir correspondence with the 
Imperial secretary of state for the colonies, and the secretary of state 
~ for war. in the following manner:-

198. Whatever relates to the discipline of the troope. or to 
the employment of them in any ordinary and established tier
vice. or to the relief of the troops after their time of local 
service shall have expired, or to the interior economy of her 
JIIajesty's land forces, will properly form the subject of corre
spondence with the se.:retary of state for war exclusively. 

199. In the event of actnal hOtitilities with any foreign 
enemy. or of any extraordinary employment of the troope for 
the maintenance of the public peace. such occurrences most 
be reported both to the sepretary of state for war and to the 
secretary of state for the colonies. 

200. In tbe event of ita being thought necessary to make 
or to ad vise aoy military convention with the officer in c0m

mand of the troops of any foreign power. a governor command
ing her Majesty's troops will, at the same time. report to the 
secretary of state for the colonies, and to the seeretary of state 
for war. the measures which he may haTe 80 taken, or thOl!e 
which he may wish to recommend for adoption.. 

20L In case it should be necessary. in order to render the 
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governor's military reports intelligible, to make reference, 
in his correspondence with the secretary of state for war, to 
topics oonnected with his civil authority, pe will in every such 
case at the same time bring under the notice of the secretary 
of state for the colonies the questions of civil government to 
which he niay thus have had occasion to advert. 

202 • .AS any attempt to define the limits of a governor's 
civil and military correspondence may, from the nature of 
the case, be imperfect, and may omit to provide for some un
foreseen exigency, be will best fulfil the joint pleasure of the 
secretary of state for war and of the secretary of state for the 
colonies by conducting his civil correspondence exactly as he 
would conduct it if he possessed no military oommand, and 
~ic. "erBa. The two functions of governor and of commander 
of the forces, though for the time combined in the same per
son, should be regarded in .this respect as entirely separate, 
and the report.! made by the governor in each capacity should 
be made precisely in the same manner as if that combination 
of powers did not exist. 

203. The preceding instructions will apply also to the g<r 
vernor's correspondence respecting the service of the commis
sariat. 

204. The respective officers employed under the war office 
are in all cases without exception to give timely notice to g<r 
vernors of any communications which they may intend to 
send home, affeoting snch governors or the orders given by 
them, so that her Majesty's government may be simultaneously 
made acquainted with the opinions of the governors, and with 
the opinion of those officers on any matter on which it is re
quisite that the views of both should be known. 

205. When the civil governor of a colony shall have occa
sion to report upon, or bring under tbe consideration of the 
secretary of state for the colonies, matters which involve 
military as well as oivil considerations, or which require the 
decision or concurrence of the secretary of state for war, the 
governor will first communicate with the officer in command 
of the forces in the colony respecting the matters in question; 
and, having obtained that officer's opinion or observations 
thereupon, he will transmit the same with his own report to 
the secretary of state for the colonies. 

206. The officer in command of the forces is similarly in-
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structed to obtain the opinion of the governor before report
ing to the secretary of state for war, or to any officer under 
whose general command he is placed, on any matter which 
involves civil as well as military considerations, or which can
not be decided without reference to the secretary of state for 
the colonies. 

207. The officer in command of the forces has been in
structed to send to the governor duplicates of all reports on 
whatever subjects, other than those relating to discipline and 
the rontine of the service, which he may have occasion to 
send to the secretary of state for war or to any officer under 
whose general command he is placed. In case the governor 
considers that these reports require the consideration of the 
secretary of state for the colonies, he is to forward the dupli
cates with his observations by the same mail wbich conveys 
the original report to the secretary of state for war. 

§ IV. Naval (}orrupmde~. 

208. Governors of colonies should commnnicate with offi
cers of her Majesty's navy, and should convey notices of dif
ferent kinds to commanders of foreign vessels in colonial 
waters, in the following mode: -

209. The governor will write in his own name to any Re

nior naval officer (that is to say, the senior officer then witLin 
his immediate reach), holding the rank of lIag-officer, captain, 
or commander, hnt will communicate with any senior officer 
of lower rank through his private secretary. In no case will 
he commnnicate through the colonial secretary, whose func
tions are of a different character, and whose office should not 
be the place of deposit for communications between the go
vernor and officers in command of her Majesty's naval forces. 

210. AJJy notice or direction, conveyed by the governor'. 
authority to the commander of any foreign vessel, should be 
conveyed throngh the officers of the colonial government, 
and not through the officers of her Majesty'S navy, whose in
tervention shonld not be applied for, unleaa the directions 
conveyed through the ordinary channel shonld fail to prod nee 
their effect. 

The constitutional principles IL8Ilerted in the preced
ing regulations were not ascertained and put into force 
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until the necessity for strict rules upon the subject had 
become unmistakably apparent. 

During the progress of the Maori war ·in New Zea,. Or!gip of 

land in the years 1865 and 1866, differences occurred :~:!~g 
between the governor of the colony and the colonel 
commanding one of the queen's regiments therein, 
which were seriously aggravated in consequence of 
the defective rules then in operation in regard to mili-
tary correspondence between army officers and the 
Horse Guards during the existence of a state of war in 
a colony. This case has been recorded in a previous 
section." It led to the adoption of the revised ruIes 
ahove Bet forth, which are sufficiently comprehensive 
and explicit to meet all contingencies. 

Another question, more momentous in its scope PositioD.f 

and consequences, has arisen in several British colo- b,g:::ili~~; 
nies. It is to determine the exact relation of the matton. 

governor, in a colony possessing "responsible govern-
ment," towards the imperial authorities on the one 
hand, and towards the local administration on the other, 
in the control of military matters. Difficulties have 
presented themselves in different places upon this ques-
tion, but they have been generally .surmounted, and a 
good understanding now prevails everywhere upon the 
subject. . 

By virtue of his commission from the Crown, a colo
nial governor is usually and appropriately invested with 
the position of commander-in-chief of all local forces 
raised within the colony. His relation to her Majesty's 
regular army or navy depends upon the nature of his 
in.~tructions from home, as hereinbefore provided. If a 
military officer commissioned with supreme command 
be in the colony, he necessarily controls all military 
operations, though he is bound to act in co-operation 

• See __ • p. 101. 
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with the governor, and in certain matters to acknow
ledge his 8uperior anthority. These points, however, 
have all been definitely arranged by the above·men
tioned official regulations. 

In New South Wales, pursuant to the Volunteer Force Re
gulation Act of 1867 (31 Viet. no. 5), which is still in opem
tion, the governor is appointed to be commander·in·chief of 
the colonial volunteers; and certain specified duties are im. 
posed upon him, in relation to the volunteer force. 

In 1869, Sir William Manning, the colonial attorney-gene
ral, gave it as his opinion tbat the governor was required 
under this statute .. to act prerogatively on her Majesty's 
behalf," and to exercise the functions assigned to him" upon 
his . own respoIlJjibility," without reference to his executive 
council, - upon the ground tbat the duties in q ue.tion were 
analogous to those which in England appertained to the com
mander·in-chief, and not to the secretary of state for war.· 

In 1873, Captain }<'. R. Rossi, a volunteer officer of this 
force, was complained of before the Legislative A88embly, for 
conduct unbecomiug in a man intrusted with the command of 
a body of citizen soldiers. He was tried for his offence, by a 
select committee of the hoose, who recommended that he 
should be dismissed from office.' The house concurred in this 
report, and transmitted it to the governor for his considera
tion and approval. The governor (Sir Hercules Robinson) 
replied by me88&ge, in which he declined to carry ont the 
recommendation of the committee, inasmuch as its proceed
ings were contrary to law. His Excellency pointed out that 
the volunteer act provided that any inquiry iuto the con
duct of a volunteer officer should be conducted by a court 
assembled by direction of the governor, and composed exdo
sively of volunteer officers. He added that he had carefully 
investigated the charges against Captain Rossi, and had em
bodied his conclusions upon the case in a minute, which he 
bad laid before his responsible advisers. Acting by their 
advice, as well as on his own behalf as commander.in-chief, 
he was prepared to direct the _mbling of a court of in- .. 

• New South WaIeo, VoIa ... d Proeeed. Legialative A.em.187:J-7., 
YDL iii. p. 69. 

• New South WaIee, AIoem.lour. 187Z-73, ..,l i. pp. 814, 1325. 
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quiry, under the statute, to examine the complaint against 
this officer. Whereupon, after a protracted debate, the Le
gislative Assembly rescinded their resolution for. the adoption 
of tbe report of the select committee.· 

In the course of debate on this question, Governor Robin
son's condu'ct was animadverted upon; and he was charged 
with having put himself into collision with the house. His 
Excellency took no notice of these observations at the time; 
but afterwal'ds, when writing to, the secretary of state ~or the 
colonies (the Earl of Carnarvon), on Nov. 80,1874, upon a 
kindl'ed topic, he referred to these injurious reflections, and 
justified the course he had adopted upon this occasion. 

Commenting upon the incongruity of devolving upon the 
governor personally the duty of taking the initiative in the 
transaction of any sort of administrative business, while he 
owed no personal responsibility to the local pal'liament, his 
Excellency remarks that "it seems somewhat inconsistent 
to intrust to her Majesty's representative, who is not respon
sible to parliament, certain special duties apart from his ad
visers, and then, when he exercises his functions in the manner. 
which in his judgment best accords with the honour and dig
nity of the Crown, to complain that his view does not com
mand the unanimous approval of the popular branch of the 
legislature." , 

In the same despatch, Governor Robinson points out that, Gov ... 
elsewhere. -" in Victoria, for example, - the volunteer act =~~pow. 
imposes the duties which here devolve personally upon the Victoria. 
governor as commander-in-chief upon the governor, with the 
ad\'ice of his executive council; so that responsibility for 
the exercise of functions in military, lIS in all other local, mat-
ters devolves there upon the ministers.... Practically, the 
governor exercises no more authority, in military business in 
V lotOlia, than he does in the routine of any other department 
of local administration. 

In New South Wales, the reorganization of the volunteer 
forces is now in contemplation. When such a measure is in
troduced, there can be no doubt that the constitutional rela-

• New South Wales, AMem. Jour. 1873-,., .w. L pp.170, 220, 249. 
, Commons Papers, 1875, vol. Iiii. p. 084-
• Ibid. P. Oll.'l. 
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tions which exist in other parts of the Britit!h colonial empire 
between the governor as commander-in-chief, the local defence 
forces, and the ministry, will be duly recognized. and the letter 
of the law brought into harmony with the spirit of the Con
stitution. 

In Canada, from the period of confederation, this question 
has received a satisfactory solution. 

Pursuant to the fifteenth section of the Britit!h North 
America act of 1867, .. the command-in-chief of the land 
and naval militia, and of all naval and military forces of and 
in Canada, is veAted in the queen, and shal1 be exercised and 
administered by her Majesty personal1y, or by the governor BII 

her representative.". 
This is the first clause in the Canada militia act of 1868; 

and it secures the exercise of al1 powers nnder that act in a 
constitutional manner. Those matlllrs which are of imperial 
direction, and concern the queen's regular army or nsvy, 
whilst serving in Canada, are subject to the control of the 
imperial authorities; whilst those which concern the disposi
tion and management of local forces are regulated by the 
govenlor-general, with the advice and consent of his privy 
council or cabinet. 

These principles are embodied in the Canada militia act, 
which likewise provides for the occurrence of actnal hostili
ties, and insures unity of action in lIoch an emergency by 
the following enactment: that, .. whenever the militia or any 
part thereof are called out for active &ervice, by reason of war, 
inv8:!ion, or insurrection, her Majesty may place them under 
the orders of the commander of her regular forces in Canada.'" 
This has always been done, upon the occurrence of any seri
ona disturbances in the dominion; although the clallJle does 
not make the practice obligatory. 

The act aforesaid authorizes the appointment by the gover
nor of Cansda of "a minister of militia and defence, who 
shall be charged with and be responsible for the administra
tion of militia affairs, including all matters involving expendi-

• Canada :M'ilitia aDd DefeDOe 
.Ad 1868, 31 Viet. c. 40 • 

• Ibid. ICC. 61 (3,. And ... the 
BeguIatioas aDd Ordem for the J4ili. 

tia of the Dominioa of CaDlda: 
Published by autbonty. QUa .... 
0eL 1, 1879. 
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ture, and of the fortifications, gunboats, ordnance, ammunition, 
arms, armories, stores, munitions, and habiliments of war, 
belonging to Canada." This minister .. shall have the ini
tiati ve in all militia affairs involving the expenditure of 
money." He is assisted by a deputy minister, and subordi
nate officera. 

By a subsequent amendment of the law, passed in 1875,',it General 

is enacted that "there shall be appointed to command the ~;'c::';~. 
militia of the dominion of Canada an officer holding the rank di~n mi· 
of colonel or superior rank thereto in her Majesty's regular litl'. 
army, who shall be charged, under the orders of her Majesty, 
with the military command and discipline of the militia, and 
who, while holding such appointment, shall have the rank of 
major-general in the militia." On Oct. 1, 1874, the governor-
general conferred this appointment upon Major-General (after-
wards Lieutenant-General Sir) E. Selby Smyth. The duties 
of this officer are analogous to those performed in England by 
the commander-in-chief of the British army; alld he is, in 
like manner, subordinate to the civil power, and subject to the 
direction of the governor-general through the minister of, 
mili tia and defence. 

In the event of the occurrence of actual hostili- Co-ope ..... 

ties, necessitating the active service of the Canadian ~::e~im
militia and the joint action of the local forces of the ~::~nd 
dominion with her Majesty's regular troops, the fore- troops. 

going provisions of the Canada militia law, taken in 
connection with,the imperial regulations above cited, 
would suffice to secure harmonious co-operation be-
tween both forces. It only remains to consider the 
most suitable method of giving practical effect to these 
general principles. This we may lea.rn from the fol-
lowing remarka.ble case, wherein the whole question of 
military discipline and subordination was thoroughly 
sifted and accurately determined:-

In November. 1877. the colony of the Cape of Good Hope 
Willi thl·eat~ned with disaster, from a war which had broken 

I 88 VieL 0. S. 



Capo of 
Good 
Hope. 

Preten· 
lions of 
the Cape 
miDiatere. 

284 PARLIAMENTARY GOVER..'mENT IN TIlE COLONIES. 

out on her northern frontier with certain Kaffir tribes, and 
also from the simultaneous existence of a Kaffir rebellion 
in the eastern provinces. In thia emergency, the governor 
(Sir Bartle Frere) was of opinion tbat it was necessary to 
aid the colonial volunteer force by additional imperial troop8. 
Accordingly, he addressed a minute on the subject to his mi
nisters, in which he pointed out the need for reinforcementH, 
and likewise the importance of an improved organization and 
control of tbe colonial military establi.hment. 

The colonial premier (Mr. Molteno), in reply to the gover
nor's memorandum, asserted his belief that tbe coloni.tH were 
able to help themselves, without assistance from her Maje~ty'8 
regular army, whose presence in the colony tended, he thought, 
to depress the spirit of the people, from a dread of military, 
or rather of imperial, domination. He therefore advised the 
withdrawal of her Majesty's troops from tbe colony. He in
sisted, moreover, upon the rigbt of tbe colonial cabinet to 
undertake the entire management of the colonial forcea; to 
place the same in charge of a colonial commandant-general, 
who should be uncontrolled by any imperial military au· 
thority; and that the governor himself should refrain from 
interference, inasmuch as he .. has no special powers over colo
nia! forces as commander-in-cbief." This arbitrary &sKurnl" 
tion of power was accompanied by an intimation to the 
governor that one of the ministry (the commissioner of crown 
lands) had been deputed to act as commandant-general, in 
command of all colonial forces whatsoever, .. under the BOle 
control and direction of the colonial government." 

In answer to tbese pretensions, the governor denied the 
existence of tbe alleged dissatisfaction in the colony at the 
presence therein of an imperial military force; he protested 
against the scheme of his ministers for the direction of the 
local volunteers, &c •• as being illegal and uncomtitutional; 
and he referred to the reasonable and constitutiooal pra<:tice 
which bad hitherto prevailed since the ontbreak of hostili. 
ties, whereby .. the governor and commander-in·chief" 11'&11 

in the habit of meeting the general commanding the force<, 
and two or three of tbe responsible ministers, for daily con
sultation and agreement, so that by their joint action and con. 
cert all necessary military measnres might be authorized and 
determined npon. The governor furthermore contended that 
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the distinction drawn by Mr. Molteno between imperial and 
colonial forces was entirely imaginary, because while serving 
in the colony all her Majesty's forces whether colonial or 
imperial aTe subject to the authority of .. the governor and 
commauder-in-chief," who is the chief military executive, and 
who is himself bound, on all questions affecting the colony, 
to receive the advice of his responsible ministers, and not to 
Bct in opposition thel'eto without valid reasons, which he 
must place on record. The governor is also bound to warn 
his ministers of the consequences of Bny advice they may 
offer, when he sees danger from proposed changes, and to 
report to the secretary of state any important changes in 
contemplation • 

.. Admitting to the fullest practical extent that' the gcver
nor acts solely by and with' the' advice' of his ministers," 
Governor Frere declared his conviction that if, under present 
circumstances, he should accept the advice tendered to him, 
to send away the imperial troops and to trust for the sup
pression of the rebellion entirely to volunteers, with the idea 
.. that suoh advice was in accordance with the wishes of par
liament, or would be approved by the parliament of this co
lony," he" would be fitter' for a lunatic asylum" than for the 
office be had the honour to fill. 

But ministers still persisted in adhering to their expressed 
opinions in this matter and proceeded to carry them out, by 
directing certain military operations, without the sanction 
either of the governor or of the general in command. The 
general, however, entered a formal protest against this pro
ceeding. 

Miuisters also caused to be inserted in the official ga
zette divers military appeintments and promotions which 
bad not been previously submitted for the governor's ap
proval. At first these appointments were made in the go
'l"ernor's name; subsequently they were gazetted without any 
reference to his authority. • 

After repeated remonstrances with his ministers for their 
illegal and unwarrantable conduct, and after ascertaining that 
they pel'Sisted in continuing in office, declaring that they 
were only accountable to parliament for their public conduct, 
the gcvemor at length, on Feb. 2, 1878, notified the premier 
(Mr. Molteno), by a letter sent through a principal officer 
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of the civil service, that he could no longer consent to retain 
them 88 his advisers, and that they would remain in office 
only until their successors were appointed. 

.Freely admitting that the governor, in his capacity of 
commander-in-chief, .. is bound on military matter~, Ill! on all 
others, to take the advice of ministers, who have practically 
the sallie power of control 88 her Majesty's mini~te1'll exerciHe 
over the army in England;" and that .. through the governor 
and regular gradation of military subordination, every one 
of her Majesty's office1'll and soldiers on active .ervice in the 
country," .. without distinction between' colonial' and' im
perial' troops," .. is accountable to ministers and directly 
controlled by tbem," - bis Excellency nevertheless protested 
against the assumption by one of his ministers, without the 
sanction of the Crown or of the colonial parliament, of the 
position and powers of a .. minister of war, ine"pon.il,le to 
the governor, and as a generdl direL'ting forces in the field 
uncontrolled by and irresponsible to any military authority.'" 

On Feb. 5 and 11, Governor }'rere addre..ed deHpatches 
to her Majesty's secretary of state for the colonies, in which 
he narrated the preceding events, and mentioned that he had 
entrusted Mr. J. G. Sprigg, the leader of the opposition in 
the Assembly, with the task of forming a new administra
tion. 

In his reply, dated March 21, the colonial secretary ex
pressed bis full reliance on the governor's judgment, and did 
not question the propriety of his conduct in dibm;";ing hi, 
late ministers, a step which appeared to have been unavoida
ble. Whilst endorsing the opinions expressed by the gover
nor, in denying the right of his ministers to appoint an officer 
nnknown to the constitution, unauthorized by parliament, 
and in opposition to the judgment of the governor, and to 
assign to him functions which would give him paramount 
authority, greater than that of the governor himself, in mili
tary matters, the secretary proceeded to point out that the 
peculiar position occnpied by the governor, 88 the queen'8 high 

• The points included in the ment in Jnly, 1878. (C<>mmoruo Pa
above Jl"I!"S are extract.ed and epi- pen, 1878. C. 2<119, 2)(1'), 2144), 
tomized from the Toluminous ror- and to the Cape Aaoembl,., in )fa,. 
nospondence on the IIDbjeet which of the laII1e year. Cape AMembly 
was preoented to the Imperial P.dia,.. V _, 1878, anneL A: 2, '-6. 
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commissioner, with powers in respect 'to adjacent territories 
which were not limited by the system of responsible govern
ment, as estsblished at the Cape,' entitled him to special con
sideration and authority, in respect to his lawful endeavours 
to preserve peace in her Majesty's possessions in South 
AU'ica, and to prevent any irruption of hostile tribes into 
those possessions. It was therefore the more surprising that, 
when differences of opinion arose as to tbe proper conduct 
of the war, the local ministry should have hesitsted to yield 
their opinions to those expressed by the governor . 

.. In civil matters lying entirely within the Cape colony, I 
desire of course that the responsibility of your Ijlinisters, for 
the time being, should be as full and complete as in other 
colonies under the same form of government, but in affairs 
suoh as those in which you have beeu recently engaged, your 
functions al'e ,olearly de6ned by the tel'ms of your commis
sion," In conclusion, the secretsry of stste declsred it to be 
.. of the 61'st importsnce that the earliest possible opportu
nity should be tsken of affording such full explanations to 
your parliament as may enable a clear and impartial judgment 
to be formed IIpon the course adopted," m 

In the' opinion of the' governor, concurred in by his new 
ministers, the stste of publio business did not admit of,par
liament assembling before May 10. This day was accord
ingly chosen. On the vel'y day parliament opened, papers 
and correspondence respecting the dismissal of the Molteno 
miuistry were laid before the Cape parliament. 

Meanwhile, tbe new premier, Mr. Sprigg, in his address to 
his constituents upon his acceptsnce of office, justified the 
act of tbe governor in dismissing the preceding administra
tion, on the ground iliat, io. t!1.e opinion of his Excellency, 
they were endeavouring to carry on the government by un-

I The office of queen's high com
missioner for South Africa, as we 
have elsewhere shown. W88 beld 
by the governor of Cape Colony un
dt!r a sepal'ate commission, which 
vasted :peculiar Bnd very extensive 
pow .... ID the holder thereof. (See 
allie, p. 72.) This office was Dot n&o
ce88&rily conferred upon the gover
nor of tbe Cape: in May, 1879 (Sir 

Bartle Frere continuing in office 88 
governor and high commissioner of 
Ibe Cape of Good Hope and adja
cent len'itories). G<!neral Sir Gar
net Wolseley was appointed high 
commi!tSioner for the eastern portion 
of South Africa. See 1""". p, 2~. 

m Commons Papen, 1878, C. 
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constitntional means, to which he could not assent 1-" that 
while acknowledging the governor to be commander-in-chief 
of tbe imperial troops in the colony, it was contended that 
his Excellency did not hold that position with refereuce to 
tbe colonial forces, snd that the ministry were entitled to 
direct the movements of the colonial forces, not by way of 
advice to the governor, but upon their own respon.ibility 
alone, so that the governor and the general commanding her 
Majesty's forces were kept in ignorance of the proposed 
movements of the colonial forces. no joint action taking place, 
but each branch of the military forces in the country wOl'killg , 
in ignorance of the plans and intentions of the other." 

Mr. Sprigg declared his conviction" that the only chance 
of carrying on the war successfully was by the different 
branches of the government working in harmony." For his 
own part, he said, that he was in unison with the governor 
.. as to the proper and constitutional course to be pursued." 
The future conduct of the war would rest with himself, as 
premier; the governor had placed in his hands the imperial 
equally with the colonial troops. To en"w'e unity of action, 
he had adopted the following method. He meets the gover
nor and the general commanding the Corces in the executive 
council, from time to time. The heads of the colonial forcetJ 
are invited to Rssist in these deliberations; and, upon the joint 
authority of the governor and of the premier, the general ill 
inlltructed what to do. The general is placed in chief com
mand over the colonial as well as the imperial troops. All 
military reports are made to the general, who communicates 
the substauce of them to the premier. The commander of 
the colonial forces reports direct to the premier. This 
arrangement, he believed, would ensure harmonious c0-

operation between the civil aud military authorities in a 
constitutional manner.-

It should be added that, in conformity with the" &gulations 
of the Colonial Service," above cited," the general commanding 
her Majesty's forces reports direct to the secretary of state 
for war upon questions concerning the imperial troops nnder 
his command; but that he afterwards sends a copy of his 

• Commons Papers, 1878, P. 101. • See ""'" p. 278. 
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despatches on military operations in the colony to the' gover
nor, for his consideration and approval.P 

The papers transmitted to the Cape pal'liament by the go
vernor, in explanation of the eventa which led to the dismissal 
of the Molteno ,ministry, were far more detailed and complete 
than would be desirable under ordinary circumstances, or 
than was iu accordance with English precedent. But the new 
ministry were of opinion that a full and unreserved public81-
tion of this correspondence was necessary, in QI'der to justify 
their own act, in coming forward, at a very serious crisis and 

-at great disadvantage to themselves, to save the colony from 
the most sel'ious disasters. Moreover, no form of proceeding 
is followed in the Cape legislature analogous to an address in 
reply to the speech from the throne, nor any similar conve
ni~nt opportuuity afforded for ministerial explanations or for, 
preliminaJ'y trials of party strength .• 

After the presentation of these papers to the Cape Assem
bly, Mr. Merrimlln, a prominent member of the Illte ministry, 
moved to resolve: (1.) That, in the opinion of this house, the 
control over the colonial forces is vested in his Excellency the 
governor only acting under the advice of mini.ters; (2.) That
it was not within the constitutional functions of his Excellency 
the gcvernor to insist on the control and supply of the colo
nial forces being placed under the military authorities, except 
with the consent of mini.!tel'S; (3.) That the action taken by 
his Excellency the gcve~nor in that matter has been attended 
with resulta prejudicial to the colony, and has delayed the 
termination of the rebellion. 

This motion led to a protracted debate, at an early stage of. 
which Mr. Speaker called attention to it, and ruled" that the 
second and third paragl'l\phs thereof could not be entertained 
by the house in the form in which they were presented, it 
being contrary to constitutional principle and parliamentary 
practice to move any direct censure on his Excellency the 
governor 8S the representative of the sovereign, and it being 
held, by the authorities on parliamentary gcvernment, that 
the ministry in office are responsible for the action of his Ex
cellency the gcvernor." After discussion, the order of the 

• Commons Papers. 1878, C. 2079, P. 111; C. 2100, P. 19 • 
• lind. C. 2079, p. 176. 
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day for resuming the debate on Mr. Mprriman's motion was 
read, whereupon Mr. Speaker stated that, according to the 
ruling he had jnst submitted to the house, only the first pam
graph of the said motion was at present before it. The 
debate on the first paragraph was then resumed! 

At a later sitting of the ASlIembly, leave was obtained by 
Mr. Merriman to amend his motion, by the reintroduction 
of the second paragraph (merely changing the word .. was" 
into .. is"), and by substituting for the third paragraph the 
following in lieu thereof, .. That the assumption of the com
mand of eolonial forces by Sir A. Cunynghame [her Majesty's 
general in command of the regular troops in South Africa 1 
in January last, contrary to the advice of minillters, was not 
justified or advisable under the existing circnmstances," To 
this motion, an amendment was moved to resolve that .. the 
house, having before it the papers connected with the late 
change of ministry, does not see that the doctrine that the 
governor controls the colonial forces under the advice of his 
ministry has been called in question by the governor, but, on 
the coutrary, is strongly affirmed; and the honae is of opinion 
that, under all the circumstances of the case, the removal from 
office of the late mini.;try was unavoidable,"· 

On June 6, 1878, the foregoing amendment was agreed to, 
on a division, by a vote of thirtY-ileven to twenty-two; a vote 
which was the more decisive in recording the sense of the 
house in favour of the new administration, from the fact that, 
in the preceding session, the Molteno ministry had been able 
to command a good working majority.' 

Mr. Merriman's motion ingeniously evaded the actual facta 
of the case in relation to the dismissal of the Molteno minis
try. It made no reference to the avowed reasons which had 
induced the governor to change his constitutional advisers, 
aod refrained from raising a distinct issue condemnatory of the 
circumstances under which the new administration had ac
cepted office. This issue was, however, directly embodied in 
the words of the amendment, agreed to by the hOll1le, which 
declared that, "under all the circumstances of the case, the re
moval from office of the late ministry was unavoidable," 

• Cape Auembly V_and ProeeediOf(ll. May 29, 1878 • 
• Commona Papen, 1878, C. 21«, p. 1116. 
'{;ape Aaoembly V_,1877,pauim; ibid. 1878, p. 94. 
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Governor Frere's sentiments in respect to Mr. Merriman's 
resolutions are expressed in his despatch to the colonial secre
tary, dated May 21, 1878. These resolutious, he observes, 
.. are well calculated to embarrass the present ministry, whilst 
raising no issue directly implicating them. To the first reso
lution no reasonable objections can be offered on constitutional 
grounds: ." • it is a simple truism. It may be said that the 
second resolution is a necessary corollary from the first, pro
vided the true version of the facts which took place he ac
cepted. But I have no reason to suppose that this is the 
meaning intended by the framer of the resolutions. He 
probably intends to imply that the governor insisted on the 
control and supply of the colonial forces being placed under 
military authorities, without the consent of ministers, and 
that in so doing the governor exceeded his constitutional 
functions. This would, however, be quite incollSistent with 
facts, as I read them. It is, I believe, the constitutional duty 
of the governor and commander-in-chief to guard against such 
a dangerous anomaly as a divided command of military forces, 
operating for a common object, in one area of operations, and 
if ministers insisted on such a divided command, it would, I 
believe, be the governor's duty to prevent, by all constitutional 
means in his power, their im perilling the safety of the state 
by any such division of Iluthodty and responsibility. But, as 
a matter of fact, in what was actually done by the governor 
in the present case, I can see no unconstitutional proceeding 
whatever, unless Mr. Merriman is prepared to deny the con
stitutional power of the goveruor to inform ministers that 
they have lost his confidence, and to summon other ministers 
to office, subjeot to the necessity of their securing the support 
of pal'liament. "u , 

From the first outbreak of the war, the command of all 
colonial forces in the field was, with the consent of ministers, 
vested in General Sir Arthur Cunynghame. It was not until 
four months afterwards that the governor had any formal and 
conclusive intimation of their intention to adopt a different 
course of proceeding. He" then exercised his undoubted 
constitutional function of informing ministers that they had 
lost his confidence, and that they only held office until their 

• Commons Papers, 1878, C. 2079, P. 240. 
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successors could be appointed. Their successors were ap. 
pointed, and entirely concurred in the" action taken by the 
governor.' 

In a subsequent despatch to the colonial secretary, dated 
June 18,1878, Governor Frere reported tbe decision of tbe 
Cape Assembly upon Mr. Merriman's resolutions, and made 
mention of the general approval expressed by the colonial 
press of the result, which amply justified" the position of the 
Assembly as the constitutional guardian of the rights of the 
colony." He adds: .. After such a decisive expreKsion of 
the opinion of the Assembly and of the country, it is hardly 
necessary that I should further disc usa the constitutional 
question. Her Majesty's government will, I trust, be now 
satisfied that, in the extreme step taken, I did not go beyond 
what, in the estimation of the colony and its representatives, 
was necesaary to uphold tbe authority of the Crown, 88 con
stitutional head of all the armed forces of the colony, and 
guardian of the rights of tbe people against unconstitutional 
encroachments of any kind, wben circumstances did not admit 
of an immediate appeal to the parliament of the colony." .. 

In reply to tbe foregoing despatch. the secretary of state 
for tbe colonies, in a despatcb dated J nly 25, 1878, states 
that be "learns with mucb satisfaction tbat the colonial par
liament· bas expressed, in a decisive manner, its approval of 
tbe action wbich, reluctantly, and under very peculiar cir
cumstanceR, you bad found yourself obliged to take with re
spect to your late mini,try." He concludes by saying: .. It 
affords me great pleasure to convey to you, on tbe part of ber 
Majesty's government, their warm approval of your conduct, 
both generally and in this particular case, and their thanks 
for your unceasing and succesaful efforts to reduce to order 
that administrative system which you found whclly unequal 
to the requirements of a grave emergency." & 

Apart from the value of the preceding case, in the 
light which it reflecta upon the constitutional relations 
of a governor towards his responsible advisers, it is aL!o 

• Commons Papers, 18"78, pp. 240, ~1. ADd _ !be NiDdeeDtb 
Century for Decem.be<, H178. p. 106l1 • 

.. Commooo Papen, 1878, C. 21", p. 197. 
aJW. p. 243. 
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useful as indicating the proper steps which should be 
taken to " uphold the authority of the Crown as consti
tutional head of all the armed forces" iIi a British 
colony. , 

In affairs· of peace and war, which are essentially of sUP"'r rna. 
o • cyo the 
Imperial concern, the supremacy of the Crown must CJ:o.wn in 

be everywhere maintained inviolate. The governor in :::~::::[. 
every colony is the representative of the sovereign 
in the administration of this prerogative; but he him, 
self must be careful that he acts in such matters in 
obedience to his instructions from her Majesty's govern-
ment. 

Not long after the satisfactory conclusion of the con- Sir B. 

b S· B tl F d h· .. te Frere and troversy etween lr ar e rere an IS mlms rs, the Kaftlr 

another difficulty presented itself between the governor war. 

and the secretary of state. 
The Kaffir war had assumed larger dimensions. Other 

warlike tribes had engaged therein, and Governor Frere 
had, of his o~ accord,' assumed the responsibility of 
measures which precipitated a conflict with the Zulu. 
tribes on the northern fI'ontier of South Africa. 

Great loss of life, and a frightful expenditure of public 
money had been incurred in this war, and the prospect 
of a speedy and successful termination of it appeared 
to be remote and uncertain. 

At this juncture, the attention of the Imperial Parlia.
ment was aroused to the perils of the situation. Votes 
of censure upon Sir Bartle Frere and upon the govern
ment who were responsible for his continuance in office, 
were proposed in both houses, and though they were 
negatived,-in the House of Lords by an overwhelm
ing majority, and in the House of Commons by a ma
jority less than that which the administration generally 
commanded,...- yet ministers were obliged to admit that 
Sir Bartle Frere had taken upon himself a responsibility 
in excess of, if not contrary to, his instructions, in virtu-



Appoint
mentof 
General 
Woloeley. 

294 PARLIAMENTARY GOVERNMENT IN THE COWNIE8. 

ally declaring war against the Zulu king without the 
previous consent of the imperial government! 

Under these circumstances, her Majesty's government, 
whilst fully appreciating the great experience, ability, 
and energy, which had been di8played by Sir Bartle 
Frere in the execution of the extensive powers en
trusted to him as her Majesty's high commissioner in 
South Africa, were constrained to express their regret 
at his failure to secure the previous sanction and autho
rity of the imperial government to his proceedings; a 
course which they deemed to be peculiarly incumbent 
upou him, in view of the extraordinary difficulties 
which had unexpectedly presented themselves in the 
prosecution of the war. Without deshing in the exist
ing crisis of alfuirs, to withdraw the confidence hitherto 
reposed in Governor Frere, - a confidence which here
tofore, as a general rule, had been amply justified,
the secretary of state was obliged to address him in 
terms or rebuke, and to express the desire of her Ma
jesty's government that he should regulate his future 
actions in strict accordance with the instructions he had 
received from the Crown in relation to affairs in South 
Africa.' 

Subsequently, in order to the more energetic con
duct of the war against the Zulus, and the speedy resto
ration of peace upon terms app!"Oved by her Majesty'8 
government, Lieutenant-General Sir Garnet Wolseley 
was sent to South Africa, with the local rank of general 
in command of all the forcel! therein, and to act as 
governor of Natal and the Transvaal, with a special com
mission appointing him queen'8 high commissioner in 
those colonies and in the lands adjacent, in place of Sir 

• Hans.. Deb. l'oL ccsliY. pp.I606, 4, 1878: )f"",b 19, .lId April 10, 
188.>. 1879: ComIDOJJS PaJ"'TII, 1878, 

• See Sir 1I. Hieb-Bea.eb'. J)e. C. 2100, p. all; ibid. 1879, C. 2".'00. 
opaicbes 10 Goveno-Fnn, of April p. 108, C. 2316. p. 36. 
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Bartle Frere, who retained his position as governor of 
the Cape colony and queen's high commissioner else
where." This change was eminently successful. The 
war was brought to a speedy close by the complete 
triumph of the British arms; and at the same time, the 
object persistently aimed at by Sir Bartle Frere, namely, 
to obtain adequate security for the protection of the 
British colonies in South Africa agaillst native aggres
sion, was achieved by the entire subjugation of the 
hostile tribes. 

Within the past twenty years a fundamental change 
has been effected in the administration of the British 
colonies by the withdrawal of the imperial troops, pre- Colonial 

viously scattered throughout every part of the empire, dj~'.':~ 
and the consequent devolution upon the self-governing 
colonies of the responsibility of self-defence. 

This important reform originated in the report of a 
departmental committee in 1859, which consisted o.f 
Mr. Hamilton of the treasury, Mr. Godley of the war 
office, and Sir T. Elliot of the colonial office. The year 
preceding the appointment of this committee, our mili
tary expenditure in the colonies amounted to nearly 
four million pounds sterling, to which the colonies con
tributed something undel' £380,000, and few of the colo
nies had any effective militia or local force of their own. 

The report of this committee ably pointed out the 
injurious consequences entailed by this policy, in the 
burden which it imposed upon the imperial treasury, 
and in its hindering the development in the colonies of 
a proper spirit of self-reliance, an~ a willingness to share 
in the responsibility of maintaining intact their free 
institutions and their national existence." 

" Hans. Deb. vol. cexlvi. pp. • Commons Papers, lS60, vol. 
1204, 1262. Commons Papers, lili. p. 673. Adderley's Colonial 
1879, C. 2318, appL and C. 2374, Policy, p.380. 
p.l0. 
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The departmental committee, however, were unable 
to agree upon any definite concluMions on this question. 
Accordingly, in 1861, upon the motion of Mr. Arthur 
Mills, the House of Commons appointed a select com
mittee of their own, to inquire and -report whether any 
and what alterations might be advantageously adopted 
in regard to the defence of the British dependen
cies, and the proportions of cost of such defence lUI 

now defrayed from imperial and colonial funds respec
tively. The government gave a reluctant consent to 
the appointment of this committee, which, after taking 
voluminous evidence, reported before the close of the 
session.· 

Their report, likewise, was not conclusive. In fact, 
the labours of the committee were aptly characterized 
as being chiefly valuable in furnishing information, 
promoting discussion, and exhibiting the discordance 
and inconsistency of opinion on the subject, rather than 
as advising any practicable policy.· 

Military The House of Commons, however, on March 4. 1862, 
:!~of upon motion of Mr. Arthur ~Ii1Is, resolved, without a 
Di... division, "that this house (while fully recognizing the 

claims of all portions of the British empire to imperial 
aid in their protection against perils arising from the 
consequences of imperial policy) is of opinion that 
colonies exercising the rights of self-government ought 
to undertake the main responsibility of providing for 
their own internal order and security, and ought to 
assist in their own external defence." 

Thenceforward, the. principle embodied in the fore
going resolution was adopted by every 8uccessive ad
ministration as the settled policy of the empire.. It 
has been generally agreed that a steady endeavour to 

• COIDJDOIlIJ PapeR. 1861, yoL xiii. p. eo. 
• See Todd, Part GOYt. yoL i. p. Ina . 
• Adderley, (;01. Poliq, pp. 36, 40, 388. 
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throw more and more upon the colonies ,the obligation 
of defending themselves, was a policy which Parliament 
would support and the nation approve, and one,more
over, that would eventually be accepted as the best 
both for the colonies and for the mother country; 

Accordingly, in debates upon this subject which arose Now un· 

in Parliament annually from 1867 to 1870, ministers w:~::. 
were in a position to state that the troops were being lelv ... 

gradually withdrawn from all the leading colonies in 
North America, Australia, and elsewhere, until, in 1873, 
the under-secretary of the colonies was able ,to an
nounce " that the military expenditure for the colonies 
was now almost entirely for imperial purposes." f 

The fears entertained by many that the withdrawal 
of the British regiments would operate disastrously in 
the colonies, by engendering a spirit of discontent and 
disaffection, have not been realized. Throughout the 
colonies generally, much has been done for the organi
zation and training of local military forces and for effi
cient protection from foreign aggression. More than 
this, both in Canada and in Australia a spirit of loyalty 
and of patriotism has increased rather than diminished 
since the necessity for local self-defence has been im
posed on these flourishing communities. Canada, for 
example, has sucoessfully repelled repeated invasions 
of lawless Fenians from the adjacent states;. and when 
it became needful for Great Britain to put forth her 
strength in the war with Russia in 1854-55, and in the 
Eastern war in 1878, voluntary offers were sent from 
Canada and from Australia to raise and equip regi
ments for imperial service .• 

f Hans. Deb. vol. ccxiv. p. 1531. 8llch a complete militaty and scien
• See Canada Sea. Pnpers, 1871, tific education to young men belOl~g

no. 7; and no. 12, p. 41. Within ing to the conntty ao would quality 
the past three yean, a roval milital)' them to till aU the hi~er pooitioua 
college h .. beeu eotabu.bed in C... in the Canadian milital)' servioe. 
n..da, for the purpooo of securing The training and general branches 
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On the other hand, whilst giving effect to this altered 
policy in respect to the military defence of the colo
nies, her Majesty's government were not unmindful of 
their duty to aid the colonies in assuming this new 
responsibility of organizing such military and naval 
forces as might be adequate for their protection and 
defence. The barracks and fortifications vacated by 
the imperial troops, together with the landed property 
of the war department attached to them, and the annR 
and munitions of war in actual use, were handed over to 
the colonial authorities; but with this condition, that, if 
at any future period troops should be sent to the colony 
at their request or in furtherance of colonial interests, 
suitable accommodation should be provided for them, 
to the satisfaction of her Majesty's government. This 
condition was accepted, and the traIl8fer was made ac
cordingly.b 

Furthermore, the imperial government have been 
sedulous to secure the efficient defence of all the 
British colonies from external attack. Eminent engi
neer officers have been employed by the war office on 
this special service, in different parts of the empire. 

In 1863, Colonel (afterwards Major-General Sir) 
W. F. D. Jervois was sent to Canada, New ;Brunswick, 
Nova Scotia, and Bermuda, to report on the state of 
the defences of those colonies; and again in the follow
ing year to confer with the Canadian government on 
that subject. His proposals were approved by the im
perial and colonial governments, and have since been 
partially carried out.' 

In 1865, at the invitation of her Majesty's govern-

of education taogbt "* thill inotitu
tion are admirably soited to qualify 
gradoateo to fill other pooitiona in 
the publ;" service, wben military ... ,
vi .. ill _ required. See the official 
l&alldiug-ordem 1m: the zeguJatioB 

and government of the college, ;.. 
ouedin July, IBiD. . 

• Caoada Seoo. Papers,l871, DO. 
46. 
37~ CoIooial Offiee List, 1879, P. 
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ment, a deputation of four Canadian ministers proceeded Defence 

to England to confer with the imperial government on of Canada. 

the subject of the defence of Canada. Certain conclu-
sions were arrived at; but it was agreed to defer any 
action thereupon, until the settlement of the then pend-
ing question of the confederation of British North Ame-
rica, when it would become the duty of the government 
and parliament of the new dominion to make adequate 
provision for the defence of the country.! 

In 1875, the governments of New South Wales, South ~u.tra
Australia, Victoria, and Queensland, applied to the ~.'::'':~ 
imperial government for professional advice and assis~ 
ance in military engineering, for the purpose of their 
common security, in the event of war between Great 
Britain and any foreign power. Whereupon, Sir' 
W. F. D. Jervois and Lieutenan~Colonel Scratchley 
were authorized to examine the existing fortifications, 
ports, harbours, and coast defences, in the several Au
stralian colonies; with instructions to consult with the 
local governments as to the most practicable means of 
putting the same into a state of efficiency. This ser-
vice has been ably fulfilled, and in each colony it has 
become the duty of the· local government to recommend 
to the local parliament the necessary appropriations for 
the purchase of war·vessels, the erection of fortifications, 
the improvement and defence of harbours, or otherwise, 
a.~ the case may be, pursuant to the recommendations 
of these distinguishea and experienced officers.k 

In October, 1877, Sir William F. D. Jervois (who, in addi· 
tion to his duties in connection with the special engineering 
service above mentioned, had been appointed governor of 
South Australia) intimated to the governor of New Zealand 

I Canada Leg. Assem. Journals, 

AUf's:;, ~:~ Australia Pari. Pro. 
1877, vol. i. P. 2, and .PP'" no. 
240. New South Wal .. , Leg. 

A .... m. Vow. It .. 1877-78, wi. iii. 
p. 296. Victoria Pari. Papera, 
1877-78. wI. iii. no. 78; ibid. 
1878, wi. iii. nos. 77 and 51. 
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(the Marquis of Normanby) his purpose of visiting that co· 
lony, upon a tour of inspection of the coasts Bud harboul'll 
thereof, pursuant to the desire expressed by the preceding 
administration. To assist him in this undertaking, Sir W. 
Jervois requested that a government steamer might be placed 
at his disposal. 

Lord Normanby referred this request to Sir George Grey, 
the premier of New Zealand, in order to ascertain the nnsw~r 
which ministers desired should be given to it. Whereupon, 
his Excellency was informed that the govcrnm.nt steamer 
was required for other purposes, and could not be spared. 
This " curt answer" was afterwards explaiued to mean that, 
in the present state of the colonial finances, ministers deemed 
it to be inexpedient to incur the expense attending the pro
posed examination of the harbours, and preferred that the 
inspection should be postponed. The governor consented t~ 
convey this conclusion to Sir W. Jervois, but exprcssed Ilia 
deep regrvt that his ministers should have acted, in n matter of 
public importance, in a manner 80 "little calculated to raiKe 
the credit of the colony abroad." He also requested that the 
correspondence between himself and the premier, on this sub· 
ject, should he communicated to parliament without delay; a 
request which was immediately complied with.' 

On December 5, following, a motion was made, in the Legis
lative Council, that it is desirable that the Council should I.e 
informed what are the duties for which the government 
steamer would be required, so as to render it impoStiihle to 
place it at the disposal of Sir William Jervois, for the pro
posed examination of the colonial harbours. In amendment. it 
was proposed to add words, expressing regret that the preKent 
government has declined to give effect to the arrangement 
made by the governor, on the advice of the preceding admim.... 
tration, to obtain a report on the defence of the colony froIU 
Sir. W. Jervois. Both motions, however, were by leave with
drawn.-

No action was taken by the House of Representatives npon 
the governor's message. Bnt, on December la, the governor 

I N ... Zealand Houoe of Bepn.- - N ... ZeaIand Leg. Coun. Jour. 
aentatil'eB, JOIIJ'II8Io, 1.877, appx. 1.877, P. 2:l4.. 
voL i. A. 6. 
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wrote to the secretary of state for the colonies, enclosing the 
correspondence with his ministers, and justifying his own 
action by expressing a wish that Sir W. Jervois's visit should 
be postponed, indefinitely, rather than that his work should 
not be facilitated, and due consideration manifested towards 
him. This c~urse was approved by the colonial secretary.-

However, in May, 1878, in view of the menacing aspect of 
affairs in Europe, the New Zealand ministers applied to the 
home government for a suitable armament, for the defence of 
the principal harbours of the island. to be supplied at the ex
pense of the colony, the total cost of which was estimated at 
forty-four thousand pounds. The local parliament wel·e duly 
informed of this proceeding at the opening of the following 
session, on July 26,0 and from the last report of the minister 
of defence, dated July 10, 1879, it appears tha.t the volunteer 
spirit has spread widely through the colony, and that military 
organizatiou was being placed upon a more satisfactory footing. 

In connection with the new imperial policy which 
requires the colonies of Great Britain to undertake the 
responsibility of their own defence, an act was passed 
by the Imperial Parliament in 1865, "to enable the 
several colonial possessions of her Majesty the queen 
to make better provision for naval defence, and to that. 
end to provide and man vessels of war, and also to 
raise a volunteer force to form part of the royal naval 
reserve, established under the act of Parliament of 1859 
(22 and 23 Vict. c. (0), and accordingly to be available 
for general service in the royal navy in emergency." P 

This act empowers the colonial legislatures to provide 
at their own cost, vessels of WRr, weapons, seamen, and 
volunteers, for their own defence; and permits the co
lonies to place at the disposal of the Crown ships of 
war and seamen for imperial service. 

The .whole cost of sucb defensive operations to be 

• New Zealand Official Gazette, And see New Zealand P .... I. Deb. 
1878, p. 912. TaL %XX. 1'. 843 . 

• New Zealand Jour. July 26. .28 VICt. Co 14-
1878, appx thereto, vol. i. A. 8. 
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undertaken by the colonies, but the proposed arrange
ments to be made by them in connection with the 
home government by means of orders in council. 

The colonies of New South Wales and of Victoria 
have appropriated considerable sums of money for the 
purchase of ships and munitioIll! of war, and also for 
the formation of a volunteer naval brigade; but, as yet, 
very little has been done in the colonies generally to 
carry out the objects contemplated by the colonial naval 
defence act.q 

The Canadian government possess some small steam 
vessels, capable of service in the Gulf of St. Lawrence, 
for the protection of the dominion fisheries against en
croachments by unlawful depredators. The enormOUH 
number of seafaring men-cstimated at not lel!8 than 
eighty-seven thousand - employed in these fisherics 
would, if enrolled in the naval reserve of the empire, 
contribute greatly to the national strength. But hitherto 
no practical measures have been taken to organize this 
valuable material, and to train it for effective service, 
DB contemplated by the imperial act of 1859.' 

The colonial dcfence committee of the imperial war 
office have advised the purchase by the dominion go
vermllent of heavy artillery, to be mounted on defen
sive works at the principal Atlantic seaports. And the 
general officer in command of the Canadian militia (Sir 
R Sclby Smyth), in his fifth annual report to the minis
ter of militia, dated Jan. 1, 1879, urges upon the go
vernment of Canada the expediency of passing an act 
through the dominion parliament, in pursuance of the 
provisions of the colonial naval defence act, above 

• See Lord Norton'. pal""". in the 
Xin.teenth Century. for July. 1879. 
p. 177. And the .nstructive paper 
on a Colonial Naval Volunteer 
Force, read by Tbcmao B.....ey. 
~ .• M. P .• before the Royal Co
IODlall...u-, on Jtme 7,1878. 

, See the importan& ... ~iOlllJ 
in Mr. B"....".·. paper. referred 10 
in the previoua oote~ and in the di&-
eo3fliao which erurued oJW>D it. Pro
eeedin"" Royal Col. loll.. voL IS. 
pp. llii6-3IlO. 
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mentioned. He also recommends the purchase of 
the armament suggested by the colonial defence com
mittee, - remarking that the imperial authorities had 
already contributed liberally to the defence of the Paci
fic coast of British Columbia; and that, if the dominion 
government would complete the work on the Atlantic 
seaboard, "the gates of Canada, from both thE' Atlan
tic and Pacific oceans, would be pretty well locked and 
bolted:" In the same report, this able and experienced 
officer recapitulates various suggestions- for the perma
nent organization of the Canadian militia force, and in 
regard to works of defence - which he had made in 
previolls years, with a "iew to solicit "the grave con
sideration of what is due to that state of military pre
paration which the teaching of history proves to be 
incumbent upon all nations."· 

On Sept. 12, 1879, It royal commission was ap- Royal. 

pointed to inquire into the condition and sufficiency :i'o'::'::~" 
of the means, both naval and military, provided for the ~~~:~~ 
defence of the more important seaports within our colo-
nial possessions and their dependencies, and to report 
as to the stations which may be required in our colo-
nies for refitting or repairing the ships of the navy, and 
protecting our commerce. The report of this commis-
sion will be awaited with great interest, especially in 
coloninl and military circles . 

• See hi. report, Canada s .... 
Par .... 1879, no. 6. \'. :niii. 

Ibid. p. xvii. See also valu
able papers. by Capt. J. C. R. 
Colomb ..... d before the Rayal C0-
lonial Institute, in 1878. on Colo
nia.l Defence; and in 1877, on 1m .. 
perial and Colonial Responsibilities 
Ul Waf: and the ensuing disc\l8oo 
sious tbereou. Likewise au. elabo-

rate paper. reviewing the naval and 
military resources of the colonies, 
read before the Royal United Sel'
vice Institution, by Capt. J. C. R. 
Colomb. in March and April. 1879, 
and the discussion thereon, by end
nent naval and militlLr,f officers, in 
the ~Journal of the institution, \~l. 
mii. PI'- 413-479. 
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Imperial .Dominion ezerd,ahle (fVer Sel/-governing (Jolonie. : 

j. B!/ tile 81lpremacy of tile (Jrown. and of tile dvil power in 
eccleBiaJItical matter •• 

In England, the supreme human authority, under 
Christ, in all jurisdiction which is of a coercive charac
ter, whether spiritual or temporal. over all persons and 
in all causes, ecclesiastical as well as civil, is vested in . 
the Aovereign." 

Tlie canons framed by the Established Church, iq her 
convocation and synods, have no obligatory force until' 
they receive the assent of the sovereign, by whose pub
lic authority, as soon as they are confirmed amt ratified 
by Parliament, they become law, and are binding upon 
the subject. And not only are all laws in England which 
have any exactive and coercive authority, whether 
civil or ecclesiastical, acknowledged by the most emi
nent theologians to be the laws of the sovereign; but 
all courts wherein the law is administered, whether 
ecclesiastical or civil, are, strictly Apeaking, courf.8 of 
the Crown. This is declared by the 8tatute 1 Edward 
VI., and is fully set forth in Bishop Sanderson's" Epis
copacy not prejudicial to Royal Power." • 

The royal prerogative in relation to the established 
Church in England is subject, however, to the control 
of Parliament. Nothing can be done by the sove
reign, either with or without the consent of the clergy, 
to alter the jUrisdiction or internal government of 
the Established Church, except by the sanction and 
co-operation of Parliament. .. 

. " • Church of England Articles, 
DO. 37; C8DOII8, DOa. 1.2. and 36. 
Moulagu Burrowo. Parliamem and 
tbe Cburch of En~d, 1875. Glad
stone OIl tbe Boyal Suprema<:y. 
3d eeL 1877. ' 

• Printed in London, 1673. p. 47 • 
Bishop Wordewortb, of Linoolo. 1et
ter in" Guardian," .lao- 11,1877, 
p.86. 

Y See Todd, P.,.L Gem. in Eng_ 
!aDd, voL i. p. JOO. 
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And it is the duty of Parliament to s~e that the laws Parlia· 

for the settlement and discipline of the;.p.ational church :::''::'t~~?iD 
are duly enforced; and to protect the church from in- ~~~f~'::;. 

. novations within its pale, as well as from injuries.,with, tor •. 

out. But, hitherto, Parliament has 'refrained from any 
intrusion' into doctrinal matters, which are obviously 
beyond the .province of the legislature to discuss or 
determine! 

The rule of constitutional law which requires that the 
.prerogative of the Crown, in matters ecclesiastical, $,Pall 
. pe exercised within the limits prescribed by Parliament 
applies with equal force to any action of the Crown in 
relation to the national church in the colonies. 

But, in conformity with the principle of religious 
equality which is now recognized as governing all pub
lic acts of the Crown and Parliament which affect the 
colonies of Great Britain, the Church of England can
not be regarded as an "established" church in any' 
British colony. It can' claim no superiority, in the ey~ 
of the law, over other religious denominations; but, 
equally with them, must be considered as a voluntary 
association, possessing such coercive authority only 
over its members as may be expressly conferred by 
legislative enactment, or obtained by common agree
ment with them or with any of them who are placed 
in ministerial office. 

Formerly, a different relation existed between church Clergy .... 

and state in the British colonies. In Canada, by the Im- c=:.~ 
perial Act 31 Geo. m. c. 31, passed in 1791, the Church 
of England was partially established, and the "Pro-
testant clergy" thereof partially endowed, by grants of 
land reserved for their support. . 

But this gave rise to much strife and controve1'l'Y:' 
Presbyterians and other non-episcopal communions 

K s.... M. RurroW!! on Parliamen~ aud th. Church of England, pp. 97, 
101, 1:l9. Lord Xortb, ParI. Ilist.. wI. mI. p. 272. . 

zo 
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claimed equal rights, both civil and religious, in the 
British colonies; and this claim could not be withstood 
or gainsaid. In 1840, the judges of England gave a 
unanimous opinion to the House of Lords "that the 
words' a Protestant clergy,' in the Statute 31 Geo. III. 
c. 31, are large enough to include, and that they do 
include, other clergy than those of the Church of 
England.'" 

This opinion of the judges was followed by the Im
perial Statute 3 and 4 Vict. c. 78, to provide for the 
sale of the clergy reserves in Canada, and the distribu
tion of the proceeds thereof; and, in 1853, by another 
act (the 16 Vict. c. 21), which empowered the 
Canadian legislature to alter the appropriation of the 
clergy reserves under the act aforesaid, and to make 
such other provisions as might seem meet; provided 
only that the life-interests of existing incumbents 
~hould be respected. 

> Accordingly, in the following year, the legislature of 
Canada passed an act (the 18 Vict. c. 2) which, after 
making' provision for the payment of the annual sti
pends and allowances hitherto charged on the clergy 
reserves, during the lives or incumbency of the existing 
recipients, enacted that the unappropriated balance 
should be divided among the several municipalities 
throughout the province, according to population. 
This was avowedly done in order" to remove all sem
blance of connection between church and state" in 
Canada." 

The same principle of disestablishment and discn
dowment was afterwards enforced in other British 
colonies. 

• Mirror of Parliameot, May 4, lory. By Sir FranciA HincD. Lou-
IstO. cIon,I869. And .... a paP"" by tbe 

• 18 Viet. .. 2. see. 3. See Bel;" Ber. Edwin Hatch ••• A free Augli
giODS Endowment.. in Canada. The ...... Church;" JU Maemillao·.)Iap
Clergy Besenoe ""d BedoTy Qu.. Due, yoI. ,...iii. P. 4-W. 
tioDa; a Chapter of CaaadiaA Hia-
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Consequent upon the decision of the· Privy Council, Col ..... 

in March, 1865, in the case of Bishop Colenso, which case. 

declared that the. sovereign had no power to issue 
letters-patent, professing to create episcopal sees, or to 
confer diocesan jurisdiction or coercive legal authority 
in colonies that were in possession of legislative insti
tutions, the imperial government determined to issue 
no more letters-patent of this description." 

Wherever, throughout the British dominions, it has 
been found practicable to carry out the principle of 
religious equality, - by the disestablishment of any 
churches previously placed by law upon a footing of 
preference or superiority over other religious bodies, 
and by refraining from any exercise of prerogative for 
the creation of ecclesiastical offices or the appoint
ment to vacant bishoprics, - this has since been 
done.·' 

In i869 and subsequent years, the imperial govern
ment notified the governors of the colonies in the West
Indies, in Gibraltar, in Australia, in the Mauritius, and 
elsewhere, of their intention to enforce the same prin
ciple of religious equality, notwithstanding that it. 
might not have been specially sought after in particular 
colonies. Thus, in Jamaica, where the majority of the 
population objected on principle to state endowments 
in aid of religion, they have been entirely withdmwn ; 
whilst in Trinidad, Barbadoes, Gibraltar, and the Mau
ritius, where there has been a general disposition to 
retain them, the government have acquiesced therein, 
provided that the endowment should be distributed 
equally amongst all denominations who were willing to 
receive them. This policy is now strictly adhered to; 
and all state connection in any colony, either with 
Episcopal, Presbyterian; or other churches, conferring 

• See Todd, Pari. a.;vt. vol. i. p. 809. 
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upon them a preference over other denominations, has 
ceo.sed.b 

It now devolves upon the clergy and laity of the 
Anglican communion in the several British colonies
either with or without assistance derived from local 
legislation, as the co.se may be - to mllke their own 
arrangements for securing an effective episcopal organi
zation of their respective churches. Synods of colonial 
churches, moreover, cannot without statutable authority 
assume any jurisdiction beyond that which they may 
exercise by the voluntary consent of their own mem
bers and of the members of the congregations in their 
respective communions. In order to clothe church syn
ods with necessary corporate powers, it is customary to 
apply to the local legislatures for acts of incorporation .. 

While the Crown has withdrawn from any interfe
rence in the choice and appointment of colonial bishops 
it is still necessary to obtain a mandate from the s0-

vereign where it is proposed to consecrate a colonial 
bishop in England by bishops of the established church. 
This mandate, however, confers no territorial title or 
jurisdiction upon the bishop whose consecration it sane-

• Commons Papers, 1871, DO. 

269; ibid. ~873. nos. 195. 259; ibid. 
1874, DO. 257; ibid. 1877, DO. 123. 
And .... H ...... Deb. vol. cas. p. 
700; voL ccxxviit p. 767; voL 
ccn:x. p. 1399. In 1873. the im
perial government, in accordance 
with their policy in ~ to reli
gious endowments, resolved to sever 
the coDnection which heretofore ex
isted between the Crown and eha.!" 
laiDS M consular stationa abroad, by: 
withdrawing the allowaoee in aid of 

~C1:..~"W~. s;r~n~~ 
lion met with much opposition. In 
187i. a commillee of the H"""" of 
Commona ... appointed to consider 
the ...... and no July 9. 1875. the 
atlentWn of the bouse ... ealled to 

the report of thia committee. and 
it W88 moved to reao}ve that the 
adherenee of the govemm""~ to!.bia 
policy, in respect to coJUlUlar chap
lains, was uneaJled·for acd inexpe-
dient. aDd ought to be recon.i
dered. Bu~. afkr dehaW. the IJlOo 

wn .... nega&iyed. Jbid. yoL """ .... 
p. 12.'iO. 

• See Todd. ParI. GoY. yoL i. 
p. 313. Several .... ineorporatillll' 
the oynnda of the ... rioua di.-. of 
the Chnreh of EDj:land in Canada. 
have been paooed by the Jrgillatur .. 
of the Canadian provinceo oioce 
eonfederatinn. Similar.... have 
aloo been paooed no behalf of the 
Preobyteri&..... W eolPyan M~bod
iste. and other denowina&ioua. 
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tions; but leaves all such qu~stions to be disposed of 
by those who may voluntarily submit themselves to his 
jurisdiction. d .-

On Jan. 10, 1872, the bishop of Sydney (Australia) ~r.~~~n~ 
addressed a letter to the secretary of st.'lte for the colo- AllBtraiia. 

nies, expressing the earnest desire of the Episcopal 
Church in Australia to maintal1i, as far as possible, its 
connection with the mother church in England. To 
this end, he proposed that while colonial synods should 
continue to nominate clergy to fill vacant sees, her 
Majesty should be advised to grant license to the arch-
bishop of Canterbury to consecrate, and therein to 
name the diocese to which the bishop should be as-
signed. Of late years, the royal license had merely 
8pecified that" the party is to be consecrated to be a 
bishop in such or such a colony, or sometimes, in her 
Majesty's colonial possessions." This had given rise to a 
difficulty respecting the succession, by an incoming' 
bishop, to church property held by his predecessor. 

This letter, moreover, pointed to the need of imperial 
legislation to define and regulate the status of priests 
and deacons ordained in the colonies. 

The under-secretary of state, in reply, informed the Intt~ .. 
bishop that Lord Kimberley was not prepared to re- co owe&. 

commend a departure from the course hitherto observed 
and approved by the law officers of the Crown, under 
which, in conformity with the decision of the privy 
council, above mentioned, her Majesty would be advised 
to refrain in future from appointing a. bishop, in any 
colony possessing legislative institutions, without the 
sanction of the legislature. She will, however, be ad-
vised, at the request of the archbishop of Canterbury, 
to issu~ mandates to authorize episcopal consecrations, 
by bishops in England, wlthout assigning any particular 

• Commons Papers, 1873, 101. xlviii. p. 907. 
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diocese to the new bishops. Bishops may be consecrated 
in the colonies without a royal mandate; and the colo
nial episcopate must secure their position, in respect to 
endowments and otherwise, by voluntary agreement, or 
local legislation, as may be most convenient and practi
cable. 

Cnlonial As concerning the status of colonial clergy, the go
:f~:~~l vernment intimated that they would not object to the 

colonial clergy being placed on a similar footing to the 
clergy of the Scottish Episcopal Church, under the Act 
27 and 28 Vict. c. 94; but they were not then pre
pared to propose legislation on the subject.' 

!l:'~ In 1873, Lord Blachford (formerly Sir F. Rogers, and 
legislation under-secretary of state for the colonies) introduced a 
~~e .... bill into the House of Lords, to .continue the ecclesiasti-

cal corporations previously established in any British 
colony, "by enabling the future elected bishops to suc
ceed to the endowments" of the bishops appointed 
under letters-patent; and also to remove the legal dis
ability of clergy ordained in the colonies from officiating 
or holding preferment in other parts of the empire" 
This bill passed the Lords, but was dropped in the Com
mons. In 1874, it was again introduced, and became 
law; but with the omission of the clauses affecting 
the devolution of church property, which it was agreed 
could be more suitably dealt with by the local legillJa. 
tures.' 

It is unlikely that the Imperial Parliament will enter
tain any further proposals for legislation affecting' ec
clesiastical questions in the colonies. 

• New ZeaJond Pari. Papers, 
1872, A. 110. 1. a. p. 31. For par
ticnlaro of preYioua action to the 
same effect, whieh proved UD""'" 
ceoofol. aee Todd. Part Gort. yol i. 
p. 314; Han •. Deb. yoL clxxxrii. 
pp. 2M, 762; Adderley, (;Olooial 
Poliey, PI'- 395-t04. 

, Hans. Deb. yol. ocrri. p. 484 . 
• lbid. yol. """,iii. p. 1804. Ae$ 

Ir7 uuI 38 Viet. .. 77. Corvesp. ou 
Fiduciary Property of Colooial Bi
lhops. ComfnOUl Pape.... 187., 
vol lillv. po -wa. 
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Meanwhile,-as is declared in the address of the Episcopal 

Bishop of Wellington, at the opening or his diocesan ~~~~~: 
synod, in 1873, - the church of Englundjn New Zea,. land. 

land - or as it is now designated, the Church of the Ec
clesiastical Province of New Zealand -" is a branch of 
the Catholic Church, independent of all control from 
any other branch of the church whatever. No other 
church has any right to legislate for it. No appeal 
from its decisions can be carried to the courts of 8.ny 
other church. It is in the same relation to the church 
of England as the church of Ireland or the church of 
America." It is, in fact, entirely autonomous and/ree, 
subject neither to the authority of church or state in 
the mother country: or even to the decisions 01' the 
judicial committee of the privy council; save only to 
the extent, presently to be considered, to which even 
nonconfonnist congregations in all parts of the empire 
are amenable to that tribunal. This ddinition of the 
actual status of the Anglican Church in the colonies 
is correct and explicit. The free constitution framed 
for it.! own go,:ernance by the Episcopal Church in New 
Zealand, in communion with the mother church in Eng-
land, has been since copied by the Episcopal Church in 
Australia, and will doubtless form a model for all the 
churches of the reformed Anglican confessioll through-
out the empire.h 

Inasmuch as it is the undoubted prerogative of the 
Crown to entertain appeals in all colonial causes, any 
ecclesiastical matters in dispute in any colony, which, 
prior to the Act 25 Heury VIII. c. 19, would have been 
referred to the pope, - and any doctrinal matter upon 
which judgment had been pronounced by a colonial 

• See the London Guardian, eleaiastical Organization;" Phil
Aug. 11. 1875, p. 1(1'25. Tucker'. limore, Ecclesiastical Law, vol. ii. 
Life of Bishop Selwyn, of Ne ... Z..... part I!), Co 3; .. The Church in the 
land and Liohtield. vol. ii. .. a. .. Eo- Colonies ... 
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law court,-is capable of being adjudicated upon by 
the judicial committee of the privy council, in the shape 
of an appeal from the decision of the inferior court. 
But such an appeal" must come as a civil question, 
raised on a point of fact, brought from the civil courtH 
in the colonies" to the supreme legal tribunal in the 
mother country.' . 

No ecclesiastical body in the empire may deny the 
authority of the civil courts to inquire whether, in a 
particular case, the acts of that body have been in con
formity and agreement with its own laws, or whether 
such. acts have infringed upon some civil right or in
terest, recognized by those laws or by the laws of the 
land, and a right of appeal to the privy council, from 
the decisions of the local court, upon any such question, 
must equally exist.l 

In respect to non-established churches, the interfe
rence of the civil power is justifiable in two distinct 
classes of cases. Firstly, with a view to the settlement 
or questions affecting the exercise of civil rights in the 
religious. body itself. Secondly, in order to prevent 
any encroachment, by one religious society, upon the 
rights of other portions of the Christian community." 

So far as temporal and civil rightH are concerned, 
the courts of law have jurisdiction over non-estHblished 
churches; and the control of the civil power, as exer
cised through the administration of the judicial office, 
may be properly invoked to decide questious arising 

I Hans. Deb. yo\. clxxxvi. pp. 
S7 4-:382. The ..... of Long •. The 
Bi.hop of Cape Town ..... an appeal 

:e:i~rZ~~n~!,!:~ ;~eC.Ut= 
N. S. vol. i. p. 411. See aoo the 
Goibord Case, Brown 1:'. Cure, &e., 
de Mont ... !al. P. C. Appeals, vol. 
vi. n:. 157.207. 

See anlt. pp. 220-224. 
• See Imperial Act 34 and 35 

Viet. .. 40. to "'gnJate the proeeed. 
jngw and powe", of the Primitive 
W .. leyan lIethooist Societ)' of lre
land. And .... Fa>bee •• Eden. I 
Hon ... of I..a>de C .... (Scotcb AI" 

\1t.~!ier ~d ~rt..=~ St. 1~ 
drew'. <-'horcb, )fontreal, 1 80-
""""e Court of Canada 1IPp. 235; 
Deeks D. IJavidaoo, Grant, Chancery 
Ikp. (Ootario), yoL :uvi. p.488. 
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out of the operation of rules agreed upon for the go
vernment of any religious society. The fact that some 
question of spiritual rights may run parallel with the 
civil question cannot exonerate the courts from the 
duty of adjudicating upon matters which may indirectly, 
but in supposable cases 'must substantially, involve the 
interpretation of the ecclesiastical laws of the particular 
community.1 

The source of the authority of the Crown in eccle
siastical matters, and of its jurisdiction in the last re
sort all over ecclesiastical causes that may come before 
any civil court within the realm, is to be found in the 
doctrine of the royal supremacy. This doctrine is a 
foundation principle of the British Constitution. It 
was authoritatively asserted by Parliament at the era 
of the Reformation, and it is interwoven with the very 
essence of the monarchy itself; for, by the act of set
tlement, the succession to the Crown of England is 
expressly limited to Protestant members of the Church 
of England; while, by previous enactment, ecclesiasti
cal supremacy had been conferred upon the Crown, as a 
perpetual protest against the assumption, by any foreign 
priest or potentate, of a right to exercise coercive 
power or pre-eminent jurisdiction over British subjects.m 

1 See Mr. Gllld.toneon the Func
tions of Lavmen In the Church. re
p;illte~, in his ': Gleaniugtl of Past 
1: eartiI, vol. VI.'p. 1; and oases 
cited iu Chi~t:V'1 .t;quity Index, ad. 
1853, t~rbo U Dissenters." Ameri .. 
can law. as Administered in the sev
ernl states of the Union, and by the 
feden.! courts. i. equuJly decided in 
claiming' complete and exclusive 
jurisdiotion over nil religiou8 socie
ties, upon question!l of life, liberty, 

::J::=:~;-m:~~~~e{nn!tb~ °ha':; 
of eccle."'lMtica.l L<oSOCiations, -
whilst i~ lea\'es al\ spirituuJ qu .... 
tions - whether of worship. doc
trine, discipliue, or membership
to !.be exclusive decision of tho rei;" 

~OU8 body i~lf; save only where 
It may be necessary to de&1 with 
BUch questions, in order to decide 
upon a matter of civil rights. See 
Greene's American edition of Brice 
on Ultra Vires. And an able arti
cle in the British Quarterly Review, 
October, 1876. Art. V. 

.. 12 and 13 WiIJ. III. c. 2. Bai
ley, Su ...... ,ion to the English 
Crown, p. 2"'27. This principle is 
fonnally f"nuDciated in the oaths re
qnired to be taken in the various c0-
lonies of Great Britain by the gove .... 
nor or other chief hlnglstrate, and 
the members of the l.gi.l.tu..... See 
~5:'moD' Papers, ~866, vol. I. P; 

Royal 1110 
premacy. 
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The Statute of 1 EIiz. c. 1, known 88 the Act of 
Supremacy, declares that no foreign prince, person, 
prelate, or potentate, spiritual or temporal, shall hence
forth use, enjoy, or exercise any power, jurisdiction, or 
authority within the realm, or within any part of the 
queen's dominions; and that all such power or autho
rity heretofore exercised shall be for evcr united and 
annexed to the Imperial Crown of this realm. 

This declaration remains in force to the prescnt 
day," and it is the statutory warrant for the supremacy 
of the Crown, in all matters and causes, civil or eccle
siastical, throughout the British Empire, as well as for 
the renunciation of the papal claims therein. 

Within our own day, this principle has been re-
888erted by the Imperial Parliament in an emphatic 
and unmistakable manner. 

In September, 1850, the pope of Rome iAAued a brief, 
dividing the United Kingdom into dioceoes. over eacb of 
wbich was placed an arcbbi.hop. or Liohop, with telntorial 
jurisdiction. and au ecclesiastical title. derived from IIOlDe 

city or town in Great Britain. This proceeding excited great 
indignation in the country; and an act of Parliament ...... 
passed. by large majorities. declaring all such brief". and all 
juriodiction pretended to he conferred thereby. nnlawful and 
void. and prohibiting the 8Sl<umption of eccle"iaotical titleR in 
respect of any places within tbe l:nited Kingdom.- TIle 
ecclesiastical titles act was in substance a declaration of 
tbe common law. whicb was affirmed before the Reformation. 
and ratified by Parliament some five bundred years ago: It 
was intended, bowever. as a measure of defence. Dot of 
aggressiou. and no attempt was ever made to enforce ilA 
prohibitions or to levy the penalties whicb it imposed. But 
it would be erroueous to infer from tbis, that the act ...... 

• See the Berloed Statule!l. 1 
Eli%. e. 1. oeea. 16, 17. Bemarb on 
the I!oTaJ SIlI""ID""J'; .. n io d&
fined by Rea.oo, Hiotory, and the 
CooIItiUUion: by RI.. lion.. W. Eo 
Glad.stoue, lL P. Third edit.ioa. 

1877, ""'""ted in biB .. Gleaninp 
of Pw Yeara." 1'01 ..... p. J 73. 

o Act 14 and U; \"iet. e. M. And 
oee )lartin. Life of the Priuce C ..... 
Mm, «.1.. ii. 1" 3-"la. 
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either ineffectual or unnecessary. On the contrary; it was 
intended to be "a plain and emphatic assertion by the legis
lature of the constitutional authority and supremacy of the 
sovel'eign, and there has not since 1851 been any general or 
ostentatious infraction thereof by those against whom it was 
directed.", P 

Repeated attempts were made in 1867, and following years 
to 1870, to induce Parliament to repeal this statute, and in 
1867 a committee of the House of Commons reported in 
favour of its abrogation; but these attempts were unsuc
cessful.q 

At length, in 1871, Parliament consented to repeal the act 
of 1851, which iu its restrictions had been practically a dead 
letter, and in so far to legalize, on behalf of Roman Catholics 
in the United Kingdom, those local and territorial anange
ments for assigning to the elergy and eoclesiastical hierarchy 
of the Roman Church therein speoial distriots for spiritual 
servioe. I t was admitted to, be inexpedient .. to impose 
penalties upon those ministers of religion who may, as among 
the members of the several religious bodies to which they 
respectively belong, be .designated by distinctions regarded 
as titles of office, although such designation may be connected 
with the name of some town or place within the realm ... • 

But it was at the same time provided that the repeal of 
the aforesaid act of 1851 "shall not, nor shllll anything in 
this act contained, be deemed in IIny way to lIuthorize or 
sanotion the confening or IIttempting to confer IIny mnk, 
title, or precedence, authority or jurisdiction, on or over lIuy 
subject of this realm, by lIuy person or persons in or out of 
this realm, other than the sovereign thereof."· 

• Report, Committee of House of 
Lords, June 16, 1868; Lord's Pa
p .... , 1867-68, vol. """. PI' 673, 
tiiS. 

• Hans. neb. vol. cl=vi. pp. 
363, 706; vol. clxxxvii. p. 664; vol. 
exo. p. 99~; vol. CIcio P. 239j vol. 
oxcii. p. 1982; vol. cxcive p. 186; 
vol. cxcvi. I?:. 261; vol. Rem p. 

111l,9~~~;~~~ t \~!: c. 53. 
• Ibil/. In accordance with the 

principle above set forth. the R0-
man (;atholic bishops in Great. Uri-

tain and Ireland (prior to the pro
mulgation of the /Syllabus by Pope 
Pius IX. > declared that they recogo 
uhed their paramount obligations to 
the British CroWD. in all civil mat;. 
te.... (!See Mr. Gladstone on the 
Vatican Decrees, in their bt"Bring on 
civil allegiance, London.IS74-.) But 
in the 8y lIabus and Encyclical Let
ter of PillS IX. issued on n ... 8, 
1864, aa endorsed and supplemented 
by tho dec ...... of the Vatican Coun
cil, in 1870. the supremacy of the 
church over \be state, in oivil as 
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The Roman Catholic relief act. of 1829. contained a c1au"e 
similar in principle to the act of 1851. forbiddiug the assump
tion of the name. style. or title of any archbi..hop. bishop. or 
dean. in England or Ireland, by any person other than the 
lawfully appointed incumbent of the same; and likewise 
another clause. forbidding any member of the order of Jesuits 
to .. come into this realm."· These provi..ions of the statute 
soon ceased to be operative. and are not now enforced. Bnt, 
so far as the clau8e relating to tbe J e.uits is concerned. the 
House of Commons was a..qsured. ill 1875. that it is not looked 
upon by her Majesty's govel'llment as being obsolete. but. on 
the contrary. "as reserved powers of law of which they will 
be prepared to avail themselves if necessaI'Y." • 

Upon the cession of Canada to the British Crown, 
while entire freedom of religion was guaranteed to the 
French Canadian popUlation, the principle of the royal 
lIupremacy was distinctly maintained. By the fourth 
article of the treaty of 1763, his Britannic Ma,jesty 
agreed to grant" the liberty of the Catholic religion 
to the inhabitants of Canada," and promised to " give 
the most effectual orders that his new Roman Catholic 
subjects may profess the worship of their religion, 
according to the rites of the Romu.h Church, as far," 
it was significantly added, "as the laws of Great Bri
tain permit." The Quebec act, passed in 1774, ratified 
and secured to the inhabitants of that province the 
free exercise of their religion, pursuant to the treaty 
of 1763, with a prow.o that the same should be "sub
ject to the king's supremacy, deelsred and established 
by an act, made in the first year of the reign of Queen 
Elizabeth, over all the dominions and countries which 

well as in spiritual matlen. M a. ... 
aetted, and the 8UP"""""Y of Ibe 
pope, and his claim to the obedi
ence of his "Pintoal Jrnbjecte. is 
affirmed, 88 an article of failh. See 
Gladstone's Vatican I>f>crees. ed. 
1875. p. 4.1. ADd bia Vatieaoi ..... 

an an ... er to &proofo Bnd Replies. 
publi_hed in February, 1875. 

• Act 10 Cleo. IV. c. i ...... U. 
29 • 

• )Ir. Di.....,Ii. Hans. Deb. "01. 
ecxxi". p. 1&12. And aee ibid. "01. 
c>:X1v. p. 1008. 
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then did, or thereafter should belong to the Imperial 
Crown of this realm.'" 

It is noteworthy, in this connection, to observe that 
in the royal instructions to the Duke of Richmond, on 
his appointment in 1818 as governor-in-chief in and 
over the provinces of Upper and Lower Canada, it is 
stated, with reference to the inhabitants of Lower Ca
nada, "that it is a toleration of the free exercise of the 
religion of the Church of Rome only to which they are 
entitled, but not to the powers and privileges of it as 
an established church, that being a preference which 
belongs only to the Protestant Church of England." 
And" it is our will and pleasure that all appeals to a 
correspondence with any foreign ecclesiastical juris
diction, of what nature or kind soever, be absolutely 
forbidden under very severe penalties." W 

And although, by subsequent legislation, as we have 
seen, every vestige of preference, on the part of the 
state, for one religio\lS denomination over another has 
been abolished in Canada, so that no special powers or 
privileges can be claimed by any religious society, 
under pretence of being" an established church," yet 
the absolute supremacy of the Crown, in all causes and 
matters ecclesiastical, as opposed to claims and preten
sions of the pope of Rome to jurisdiction over British 
subjects, is the law in Canada, as unreservedly as in 
all other parts of the queen's dominions. 

In conformity with this constitutional doctrine, the Cana- Supn!me 

dian Supreme Court decided, in 1877, that a certain election ~':.\~':.,. 
of a member to serve in the dominion parliament was void, teDaiou& 
hecause Romish priests had been guilty of undue influence 
thereat; having. under colour of the performance of spiritual 
fuuctions, interfered with the free exercise of the elective 
franchise, in violation of the civil rights of the electors. This 

• 14 Goo. fiI. o. 83. oeo. 5 . 
• Commons Pape .... 1837-38, 001. Dnx. DO. 94. pp. 71, 72. 
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timely judgment struck at the root of the ultramontane 
claims of the supremacy of the church over the state, - claims 
which had been vehemently urged by ecclesiastical dignitaries 
of the Romish Church in Canada, - and vindicated the true 
doctrine of the supremacy of the law. It was a unanimous 
decision of the court, which, to their hononr be it said, in. 
eluded learned judges of French origin, and of the Roman 
Catholic faith.s 

JI: Brassard et aI. v. Langevin, ultramontane movement in Canada. 
Canada Supreme Court Rep. voL i. And Rome in Canada, by Chari .. 
p. 145. See the North American Lindsey. Toronto, J~77. 
Benew, voL CJXV. p. 657 t on the 



CHAPTER IV. 

PART II. 

DOMINION EXERCISABLE OVER SUBORDINATE PROVINCES OF THE 

EMPIRE BY A CENTRAL COLONIAL GOVERNMENT. 

WITHIN the past quarter of a century, a novel principle 
has been introduced into the colonial polity of Great. 
Britain, whereby the imperial government has relin
quished the direct supervision and authority over pro
vinces which are included within the limits of larger 
colonies, and the responsibility of exercising a general 
control over such subordinate provinces has been vested 
in a. central colonial government. . 
. This transference of imperial control is a natural 

consequence of the most ample recognition of the 
doctrine of local self-government. But, practically, 
such concession of imperial rights to the highest local, 
authority in the pltrticular colony has varied according 
to the circumstances in which ea.ch colony is placed. In 
New Zealand. which is the earliest example of such a. 
form of administration, the provinces were directly and. 
unreser\'edly subordinated to the central authority. In. 
the later instances of the Canadian and South African 
colonies, local rights were expressly reserved, and the 
principle of federation introduced, with the assignment 
of limited powers only to the federal government. In
variably, however, certain reservations and restrictions 
have been imposed upon the central authority by the 
wisdom of the Imperial Parliament. 

Since the year 1852, three jurisdictions of this descrip-
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tion have been established ·by imperial legislation, - in 
the respective colonies of New Zealand, of Canada, and 
of South Africa. 

But, inasmuch as the only example of subordinate 
provincial governments now in active operation in the 
empire is to be found in British North America, it may 
be better to depart from the strict chronological order 
in describing the working of these local institutions, 
and to consider briefly the special peculiarities of the 
Australasian and South African provincial systems; and 
then to examine in detail the questions that have 
arisen out of the formation of subordinate provinces 
in the dominion of Canada. 

B. PrO'lJincial 9cnJernment. in NetIJ Zealand. 

In 1851, whilst Earl Grey held the seals of office as 
her Majesty's secretary of state for the colonies, a 
scheme for the future government of New Zealand was 
elaborated by the imperial government. It was pro
posed tG grant a representative constitution to this· 
rising colony with a General Assembly, to be composed 
of two legislative chambers, and to divide the colony 
into five (afterwards changed to six) provinces, each of 
which should be governed by a superintendent with an 
elected provincial council: these councils to be empow
ered to legislate on all BUbjects of a local nature not 
directly reserved for the consideration of the General 
Assembly; BUch provincial enactments to be assented to, 
in the first instance, by the superintendent, but to be 
BUbject to disallowRnce by the paramount authority of 
the Crown conveyed through the governor of New 
Zealand, in like manner as laWI passed by the General 
Assembly. 

In February, 1852, before Earl Grey's scheme had 
been submitted to Parliament, a change of ministry 
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occurred. Sir John Pakington, who succeeded to the 
office of colonial secretary, nevertheless introduced the 
New Zealand government bill of his predecessor into 
the House of Commons, but with one important altera
tion. He proposed that, in view of the limited powers 
of the provincial councils, the superintendent should 
have authority to W!sent to the laws passed therein, 
on behalf of the governor of the colony and subject 
to instructions to be received from him. And the 
governor was further empowered to disallow any local 
act so W!sented to, within two ?fears. This provision 
WW! made in order to enable the governor, in any 
special cW!e, to refer for instructions to her Majesty's 
secretary of state. By this means the colonial office 
was enabled to exercise a control over all provincial 
legislation. But, during the progress of the discussion. 
on this bill in Parliament, the government were induced 
to amend it, at the suggestion of Mr. Gladstone, so as 
practically to abandon the imperial veto on acts passed 
by the provincial councils. This was effected by 
reducing the period within which it should be compe
tent to the governor to· disallow any such act from two 
uews to three months after his receipt of the same." 

When this mea.sure came before the House of Lords, 
F.n.rl Grey expressed great regret that the power of the 
Crown to disallow acts passed by 1\ provincial legisla
ture had been, for the first time, formally abandoned. 
Admitting that, owing to the limited powers of the pro
vincial councils, it might have been rarely necessary to 
exercise the control of the Crown over their enact
ments, yet he was of opinion that, inasmuch 11$ under the 
municipal reform act of 1835 the Crown was invested 
with authority to disallow corporation by-laws, so the 

" See Hans. Deb. vol. oxxi. Pl!, ...... 18~1. Adderley. Colonial Pu
I U. 9~3. 962. 978. lbi<l. vol. CUll. liey. p. 140. 
p. 1140. Aet 15 &lld 16 Viet.. c.72. 

11 
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same power should have been retained over the larger 
and more important spllere of legislation entrusted to 
these provincial councils.b 

The provincial councils, however, were absolutely 
subordinate under their constitution to the central' 
legislature, which was at liberty to control or super
sede any of their laws; and, further, to modify the 
powers of the provincial councils themselves without 
reference to the Imperial Parliament. And the relation 
in which the governor stood towards the provincial 
councils was substantially the same as that occupied by 
the Crown itself towards colonial legislatures.· In these 
important particulars, the provincial governments in New 
Zealand differed materially from the local governments, 
subsequently introduced into British North America. 

Abolition But these provincial governments were very short 
:t.f;m. lived. In 1875, by an act of the General Assembly,· 
~:;:::,;nw they were abolished; and the powers previously exer
Zealand. cised by the superintendents and councils were trans-

ferred back to the central executive and legislature, 
which- afterwards established local boards throughout 
New Zealand for local purposes. 

b. PrtnJincial glnJernment, in South Africa. 

In 1877, a permissive act was passed by the Imperial 
Parliament to provide for the union, under one govern
ment, of the British colonies and states in South Africa." 
This act appears to contemplate the establi.~hment of a 
federal union; but it merely defines the general prind-

• Ha ..... Deb. voL axii. p. 1166. 
e Secretary Laboucbere'. d ... 

opat.eb to Governor Browne, of Dec. 
10, 18i;G; ComIDOD8 Papers, 1860, 
yol. xlvi. p_ !80. 

• New Zealand Ad, 39 Viet. no. 
2L .Aa to u.e eompeteDeJ of ibe 

eoloniallegiolature to paM tbi. lid. 
.... Lon! Carna"oo'. deopaUh of 
Dec. 20. 1877, in New Zealand 
ParI. Papers, 1878, appx. A. 2, 
p.6. 

040 aDd 41 Viet. Co (7. 
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pIes intended to regulate the future constitution of the 
proposed union in its executive and legislative capacity. 
The details of the scheme are to be provided for by an 
order in council, to be issued so soon as the legislatures 
of the several colonies and states included in the act of 
union shall have agreed upon the same. 

In one important particular, however, the proposed 
confederation will probably differ from that which has 
been established in British North America, inasmuch as 
it has been agreed to retain the ultimate jurisdiction 
and supremacy of the queen in council, not only over 
thp legislation of the union parliament, but also over 
all laws which may be passed by the provinciallegisla
tures. 

In the original draft of this permissive statute, as 
framed by the imperial government and submitted for 
the consideration of the local authorities in South Africa 
in December, 1876, it was provided by section fifty-six 
that "every law made by a provincial council shall be 
forthwith transmitted to the governor-general, who 
shall, according to his discretion, allow or disalloW' the 
same." And the twelfth section of the bill enacts that 
"where 'the governor-general' alone is mentioned, the 
provision shall be construed as referring to the gover
nor-general acting on his own discretion and without 
advice" from his privy council.' But in the bill, as it 
became law, this section is materially changed, and 
it is provided that "every law made by a provincial 
council shall be forthwith transmitted to the governor
general, who shall proceed with regard to such law in 
the same manner as is hereinbefore provided with 
respect to bills passed by the union parliament;'" that 
is to say, not merely to decide upon the expediency of 
asseuting to or of withholding his assent from the same, 

f Commons Papers. 18'1'1. C. 1732, pp. 21, 26. 
I 40 and 41 Viet. 47. sec. 3d. 
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but also, according to his discretion and subject to his 
instructions from the Crown, to reserve any such bills 
for the signification of the royal pleasure. Further
more, in the case of all bills assented to, the governor 
is required to forward copies thereof to the secretary 
of state, in order that they may be subject to disallow
ance by the queen in council within a period of two 
years, in like manner as in the case of laws passed by 
the union parliament.b 

We have no clew, in the papers submitted to the Im
perial Parliament, as to the reasons which influenced the 
imperial government in approving of this material 
alteration in the fil'Ht draft of their measure, excepting 
in the following observations of the secretary of state 
for the colonies, in his despatch dated Aug. 16,1877, 
forwarding to the governor of the Cape of Good Hope 
the act of union. Adverting to the fact that this act was 
80 framed as to enable the Crown, upon ascertaining 
the wishes of the communities who should desire to 
confederate under its authority, to assign to the pro
vinci8.I councils the exact degree of jurisdiction and 
power which might best accord with the well-under
Rtood wi.~hes and interests of these communities, the 
colonial secretary proceeds to state that, "if it should 
be decided, either at first or at any later time, to con
centrate all the principal powers and functions of 
government closely under one chief legislature, the 
provincial councils can become similar to the ordinary 
municipal organizations for managing local affairs ; 
while, on the other hand, ~ in order to I!8tisfy local sen
timents or requirements, it should seem desirable to 
entrust the higher responsibilities of government, in a 
large degree, to the provinces, this also will be easily 
feasible." , 

• Commono Papers, 1878, C. 1980, pp. 31, 39. 
I Ibid. p. 22. 
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Meanwhile eschewing the limitation of imperial con
trol, which, as will be presently shown, the rigid appli
cation of the principle of local self-government to 
provincial legislation has effected in Canada, and which 
once conceded it is difficult if not impossible to with
draw, the imperial parliament has expressly retained to 
the Crown the right of supervision over all legislation 
affecting the welfare of British subjects in South Africa, 
whether such legislation shall have emanated from the 
union parliament or from the provincial councils. The 
earnest desire which is uniformly exhibited by the 
mother country to conciliate her colonies, and to make 
use of every prerogative of the Crown to foster their 
best interests, is a sufficient guarantee that this reserved 
right will be moderately and beneficently exercised. 

o. Provincial governmentB in C'anada. 

Following the order observed in the first part of this Canadian 

chapter, our observations upon the powers of the local ~~::a .. 
governments established in Canada, tmder the provi-
sions of the British North America act of 1867, will be 
divided into two heads. We will first consider the ex-
tent of dominion control over the several provinces in 
matters of legislation; and afterwards the control ex
ercisable by the dominion government over the pro-
vinces in administrative matters. 

1. Dominion control in matterB of legislation. 

The British North America act of 1867 was a formal Und .. Bri

compact, the terms of which had been previously con- ~~:n:::.til 
sidered and agreed upon by representatives, on behalf acL 

of the several provinces about to be confederated, and 
which set forth, by the supreme authority of the Impe-
rial Parliament, the mutual relations to be hereafter 
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observed between these provinces and the dominion go
vernment. 

The original parties to the compact were the pro
vinces of Upper and Lower Canada (afterwards termed 
Ontario and Quebec, respectively), Nova Scotia, and 
New Brunswick. Subsequently, other provinces were 
added to the confederation, under the provisions of the 
imperial statute aforesaid.l 

For the purpose of enabling the central government 
to undertake the supreme authority of control and 
general legislation in and over the entire dominion of 
Canada, the provinces surrendered to the federal parlia.
ment the exclusive right to make laws for the peace, 
order, and good government of Canada, in relation to 
all matters not coming within the clusses of subjects 
assigned (by the British North America act) excluHively 
to the legislatures of the provinces. And for greater 
certainty, and yet not 80 as to restrict the generality of 
the legislative powers 80 surrendered and conferred 
upon the central government, the act proceedll to spe
cify certain subjects which, if they concern individuals 
(as naturalization or marriage) are of general operation, 
or which would concern or affect the whole community, 
and declares that" the exclusive legislative authority 
of the parliament of Canada extends to all matters 
coming within the classes of subjectll" therein enume
rated. 

On the other hand, " all matters of a merely local or 
private nature in the province," particularly if they 
relate to certain specified classes of Bubjectll of local 
concern enumerated in the imperial act aforesaid, are 
assigned to provincial control, and" in each province 
the legislature may exclusively make laws in relation 
to" the same." 

J See """. p. 3I!8. 92. Aa to the fJ"'clM mt!2lliDIf of 
·lmp.Aet30Vio&.c.3, ..... Sll. Ibe term "aclaaiYely" ill u... 
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Concurrent powers of legislation are likewise con
ferred, both upon the dominion parliament and the pro
vincial legislatures, in relation to agriculture and to 
immigration; but no provincial law on these subjects may 
be repugnant to any act of the dominion parliament. 
And, under certain circumstances, the parliament of 
Canada is authorized to make remedial laws for the due 
execution of particular rights in respect toeducation,gulIr 
ran teed under the British North America act, to denomi
national or separate schools which have been provided 
on behalf of either the Protestant or Roman Catholic mi
nority of the inhabitants in each and every province.' 

" The relation of the dominion and provincial autho
rities to each other" has been thus defined by a learned 
judge of the Court of Common Pleas in Ontario (who 
has since been transferred to the Supreme Court of 
the dominion): "The imperial or sovereign power ha.q 
created several governments, one of which is made 
superior, to which all the others are subordinate, carved, 
as it were, out of the superior one, and has conferred 
upon the several subordinates certain municipal powers 
in relation to certain matters specifically enumerated, 
reserving to the superior, which it has designated the 
dominion government (so long as the Imperial Act re
mains unrepealed), all those powers which are nece&
sary to be enjoyed for the peace, order, and good 
government of Canada, in relation to all matters not 
coming within the classes of subjects assigned by the 
act. exclusively to the provincial legislatures ; and, con
sistently with this subordination of the provincial to 
the dominion government, the laws of the provincial 
legislatures only obtain their validity by the assent of 
the dominion government." .. 

_tiona ..... _, p. 190. And _ I Imp. Ac\ 80 Vic\. 0. S, ...... 9S
Gray" History of tho Coufedon. 95. 
tion of Canada, voL i. p. 66. • Mr.JnsticoGwynno,Ont.Com. 
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Control The precise intent of the Imperial Parliament in re
r:t~~~·F. gard to the powers to be exercised by the Crown, for 
';""adabY the supervision and control of provincial legislation in 
g.';,wn. Canada, is not very distinctly expressed in the British 

North America act. The constitutional doctrine on 
this subject may, however, be inferred by reference to 
the ninetieth section, which enacts that the provisions 
of this act relating to "the assent to bills, the disalIow
ance of acts, and the signification of pleasure on bilIs 
reserved," in the case of biIIs passed by the dominion 
parliament, "shall extend and apply to the legisla.
tures of the several provinces, as if those provisions 
were here re-enacted and made applicable in terms to 
the respective provinces and the legislatures thereof; 
with the substitution of the' lieutenant-governor of the 
province' for the' governor-general,' of the' governor
general' for the' queen and for a secretary of state,' 
of' one year' for' two years,' and of' the province' for 
'Canada.' .. 

The procedure upon bills passed by the dominion 
parliament is regulated by sections 55 to 57 of the 
aforesaid statute. Section 55 provides that, where a 
bill passed by both houses is presented to the governor
general for the queen's assent, he shall, according to 
his discretion, but subject to the provisions of this IIct 
and to her Majesty's instructions, declare either that 
he assents thereto in the queen's name, or that he 
withholds the queen's assent, or that he reserves the 
bill for the signification of the queen's pleasure, 

Section 56 provides that, where the governor-gene
ral assents to a bill in her Majesty's name, he shall, 
as soon as may be, send a copy of the act to her Ma
jesty's secretary of state, and if the queen in council, 
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within two years after the receipt thereof, thinks fit to 
disallow the act, such disallowance shall be duly notified 
to the proper authorities, and shall forthwith annul the 
same. 

Section 57 provides that a bill reserved for the signi
fication of the royal pleasure shall have no force unless 
and until, within two years therefrom, the assent of the 
queen in council shall be promulgated. 

In applying these provisions to the case of bills Control 

passed by the provincial legislatures, constituted under ~~~i::re
the authority of the British North America act, we rsl~t~. 
arrive at the following conclusions: _ nlon 0go-

(1.) That inasmuch as the act empowers" the lieu- vemment. 

tenant-governor" of each province, "in the queen's 
name, by instrument under the great seal of the pro-
vince," to "summon and call. together" the provincial 
legislature: and as it is Ii well-understood principle 
that all po.rliaments, whether federal or provincial, are 
opened in the queen's' name, and by her governors; 
and that" legislation is carried on in her name even 
in provinces, as in Canada, which are directly subordi-
nate to a federal government, instead of to imperial 
authority," 0 it necessarily follows that the constitutional 
practice which for the most part prevails in the several 
provinces of the dominion, whereby the lieutenant-go-
vernor assents to or withholds his assent from bills 
passed by the provincial legislature, " in her Majesty's 
name," is correct; and that, in this particular, we are 
not warranted in substituting the name of" the gover
nor-general," for that of "the queen." P 

• B. N. A. Act, sec. 82. 
• Mr. Disrneli, Hana. Deb. veL 

CCJ:xviii. p. 280. 
• It should be observed, how

ever, that in the provinces of 
Nova Scotia. New Brunswick, 
and Prince Edward Island, bills 
...... not euacted in the name of the 

• 

sovereign, but as by "the lieu • 
tenant-governor, the Council, and. 
Aasembly." This was the practice 
in these colonies prior to confedera-
tion. and it has SlUce continued un .. 
cbanged. But in the provin ... of 
Quebec and Ontario (as weU before 
as since confederation), and also in 
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(2.) That nevertheless, whenever, "according to his 
discretion," the lieutenant-governor shall see fit to "re
serve" a bill presented to him for the royal &Bsent, he 
should declare that he reserves the same" for the sig
nification of the pleasure of his Excellency thp. gover
nor-general," inasmuch as, in such a case, it is mani
festly intended by the BritiMh North America act thnt 
the term" governor-general" should be substituted for 
that of "the queen;' as indicating the functionary by 
whom, under such circumstances, the assent or dissent 
of the Crown is to be declared. This is the interpre
tation which is put upon the act by constitutional prac
tice in all the dominion provinces.q And the 80undness 
of this conclusion is confinned by the obvious intend
ment of the act, in regard to the disallowance of pro
vincial acts as hereinafter stated. 

(3.) That, whenever the lieutenant-governor shall 
have assented in the queen's name to a bin-pa.~Med by 
the provincial legislature, it becomes his duty promptly 
to forward a copy thereof to the governor-general, in 
order that if the governor-general in council should . 
see fit, within one year after the receipt of the said 
act, to disallow the same, such -disallowance may be 
duly notified to the provincial authorities concerned 
therein. This also is in accordance with constitutional 
practice in the dominion provinces! 

(4.) And finally, with respect to provincial bills which 

Britioh Columbia ud Manitoba, 
the queen 'a name is uaed in the 
enacting clauoe of the acta paaoed by 
the provincial legislatnrea; a pr0-
ceeding ... hieb. aa .~ iD the 
ten. is constitutionalJy correet~ and 
in aeoordanee with the opirn of the 
British North America ad, and 
... bieh ought therefore to be DDi
formly observed throughout the 
whole dominion. ID the north-weot 
territories, which are more directly 
IAlhordiuated 10 the goyemor-g .... 

neraI of the dominion iD eonncll, 
ordiD&DCe8 aJ'e enacted by 10 the 
lieutenant-govemor,"" by and with 
the advice and coJ)Mnt" of hit. 
ucounciL" Seeforther,in regardw 
the diYentity of practice in IJritiHh 
Korth America, Jo'enningw Taylor'. 
Are ~Iaturee Parliamen"'? pp. 
11l3-19a . 

• Ontario Leg. A.ooemhly Jour. 
1873, p. 3i4. N01'a SeoIia AJo. 
"""bIT Jour. May 7. 1874 . 

• ODL L. A. Jour. 1869, p. 126. 
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have been reserved for the signification of the governor
general's pleasure, it is clear that no such bill can have 
any force, or go into operation, unless and until, within 
one year from the date of its being reserved by the 
lieutenant-governor, the governor-general shall inti
mate that the same has received the assent of the 
governor-general in council; and an entry of such for
mal announcement shall be kept in the records and 
legislative journals of the particular province. 

We have still to consider whether the governor-ge- Powet'llof 

neral, in determining, according to .his discretion, what ~~:;:t .. 
shall be the judgment of the Crown in respect to bills ~~::i::r ... 
passed by the provinchtl legislatures, and whether they gialation. 

shall be disallowed or confirmed, fulfils this function 
as an imperial officer and subject to instructions received 
from the secretary of state, or whether he is bound to be 
guided by the advice of his ministers, who are themselves 
responsible to the dominion House of Commons. 

This qllestion is not without difficulty, as well in re
lation to the general principles of responsible govern
ment, as in its bearing upon those sections of the British 
North America act which confer upon each province 
of the dominion exclusive powers of legislation, in re
gard to certain specified matters of local concern. In 
fact, it has given rise to an interesting controversy 
between the imperial government and the advisers of 
the Crown in Canada. A brief review of the progress 
and termination of this controversy may enable us to 
arrive at a definite conclusion upon this vital and im
portant subject.· 

Shortly after the confederation of the provinces of 
British North America had been accomplished, and after 
the close of the first session of the newly established 
provincial legislatures, this question presented itself for 
practical solution. The minister of justice for the do
minion was reque .. sted to advise the governor-general 
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as to the proper course to pursue with respect to acts 
passed by the provinciallegisltttures. In commencing 
his first report on this subject, the minister drew atten
tion to the fact that" the same powers of disallowance 
OB have always belonged to the imperial government, 
with respect to the acts pllBSed by colonial lcgi..lntures, 
have been conferred by the union act on the govern
ment of Canada." But that" under the present con
stitution of Canada, the general government will be 
called upon to consider the propriety of allowance or 
disallowance of provincial acts much more frequently 
than her Majesty's government hOB been with respect 
to colonial enactments."· 

The importance of establishing a correct constitutional 
practice, in the exercise of the weighty and responsible 
duties devolving upon him, under these circumstances, 
induced the governor-general of Canada (Sir John 
Young) to apply to the secretary of state for the colo
nies (Earl Granville) for instructions on this matter. 
In a despatch dated March 11, 1869, he noticed that, 
while the union act provided that the lieutenant-go
vernor of each province might reserve bills for the 
consideration of the governor-general, there WOB no 
provision requiring the governor-general to take her 
Majesty's pleasure on such legislation. The royal in
structions are also silent on this point. Sir John Young, 
therefore, presumed that he '" should exercise the power 
of 8B8ent to, or reservation ot; bil1s under the advice of 
the privy council of this dominion." But bearing in 
mind the necessity for arriving at some prindple of 
action which should be approved by her Majesty's go
vernment, and steadily adhered to, he submitted that 
it was desirable, in a public point of view, that he 

• Memonmdom from the minister of j...tiee (Sir J. A. Macdonald), 
cIaIed .JlUIe 8, 1868. Cauada 5eao. PapeR, 1870, DO. 35, p. 6. 



DOMINION CONTROL IN MATTERS OF LEGISLATION. 333 

should receive some specific instructions, as an imperial 
officer, as to his course, in such a contingency. 

In reply to this despatch, Earl Granville pointed Con_ 

out that, hi the event of a provincial act being passed ;!:::. ~';;;. 
which, in ,the opinion of the governor-general, was ~~~i~r.::.d 
"gravely-unconstitutional," or in excess of the power gov ...... 

of the local body, or in violation of the royal instruc- ~~'i:'.!,'rn. 
tions for the reservation of laws which are objectionable ~~c~!i 
on grounds of imperial policy, he was not at liberty, !r!!~I ... 
even on the advice of his ministers, to sanction or assent 
to any such law. If such advice were given, "it would 
be his duty to withhold his sanction and refer the ques-
tion to the secretary of state." On the other hand, " if 
he were advised by his ministry to disallow any pro-
vincial act, as illegal or unconstitutional, it would, in 
general, be his duty to follow that advice, whether or 
not he ,concurred in their opinion." , 

This despatch appeared, at the time, to be so satie-, 
factory to the dominion government, that by an order: 
in council, dated July 17, 1869, the secretary of state 
for the provinces was directed to forward the same, to
gether with a paragraph from the royal instructions to 
the govel'llor-general, - in reference to the assent, dis
allowance, and reservation of bills presented for his 
sanction, - to the lieutenant-governors of the several 
provinces of the dominion.-

In conformity with this interpretation of the duty of 
the governor-general, in dealing with provincial acts, 
it was stated by the registrar of her Majesty's privy 
council, in an official letter which, on Dec. 13, 1872, he 
addressed to the under-secretary of state for the colo
nies, that, in the opinion of the lord president of the 
privy council, "the power of confirming or disallowing 
provincial acts is vested by the statute [i. eo, the British 

t Canada Seas. Papers, 1870, no. 85, pp. 3, 4. • Ibid. pp. 25-27. 
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North America act of 1867] in the governor-general of 
the dominion of Canada, acting" under the advice of his 
constitutional advisers; " and that her Majesty in coun
cil has no jurisdiction therein.' 

Subsequently, however, the Earl of Kimberley,
the then secretary of state for the colonies, - in a 
despatch to the governor-general of Canada, datcd 
June 30, 1873, in reference to the proposed disallow
ance of certain acts of the New Brunswick provincial 
legislature, passed in 1873, in relation to common 
schools, and which were within the competence and 
jurisdiction of that body, declared" that this is a mat
ter in which you must act on your own individual dis
cretion, and on which !/ou cannot be guided bll the adrice 
of your responsible ministers." " 

This discrepancy of opinion upon a question of such 
gravity and importance attracted the attention of the 
Canadian ministers. A committee of the dominion 
privy council was appointed to consider it; and they 
reported, on March 8, 1875, their opinion that, in their 
view of ·the construction of the British North America. 
act, the governor-general was required to exercise the 
power of assent or of disallowance to provincial legis
lation, in the same manner as he fulfilled other func
tions of government; that is to say, upon the adlice 
of his ministers. This conclusion was communicated 
to the secretary of state for the colonies by the gover
nor-general. 

The Earl of Carnarvon, who had succeeded Lord 
Kimberley as colonial secretary, was not di~posed to 
accept this principle. But, in a. despatch to the gover
nor-general, dated Nov. 5, 1875, he states that, should 
it become a matter of practical urgency to decide the 
point, it could be finally decided only upon an appeal 

, Canada Seso. Papers, 1876, 110. 116, P. 85. 
y IbUJ.18n, DO. 2;;, p. 13. 
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to the judicial committee of the privy council from the 
judgment of a colonial court upon the construction of 
the imperial statute. He nevertheless expressed his 
opinion that it would be more in accordance with the 
spirit of the Constitution that no rigid rule of action, 
in such cases, should be laid down; but that, in con
formity to the instructions given to the governors in 
Australia, in the exercise of the prerogative of mercy, 
" the governor-general, after having had recourse to the 
advice ofIlis ministers,-whom the [dominion] parlia.
ment holds answerable for advising him as to all his 
public acts (though not, in all cases, for the acts them
selves),-may properly be required to give his own 
individual decision as to allowance or disallowance." 

"The constitutional remedy for any prolonged differ- Minl,te

ence of opinion between the governor-general and his ~~:bI
advisers would be the same in this as in any other case of lity. 

a similar nature. Holding, as I have already explained, 
the opinion that the cQnstitution of Canada does not 
contemplate any interference with provincial legislation 
on a subject within the competence of the local, legis-
lature by the dominion parliament, - or, as a conse
quence, by the dominion ministers,-I assume that 
those ministers would not feel themselves justi6ed in 
retiring from the administration of public affairs on 
account of the course taken by the governor-general 
on such a subject; it being one for which the dominion 
parliament cannot hold themselves responsible, al
though it may demand' to know what advice they 
gave."" 

The foregoing despatch was referred by the governor
genentl in council to the minister of justice (Mr. Ed
ward Blake) for his consideration. On Dec. 22, 1875, 
Mr. Blake submitted an elaborate report to council, 

• Canada Seas. Papers, 1876, no. 116. pp. 83, 84. 
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which tmversed the whole ground taken by the colo
nial secretary. It denied the applicability of his argu
ment from the analogous position of a governor ad
ministering the prerogative of mercy; inasmuch as th~ 
powers of provincial legislatures are strictly limited to 
certain subjects of a domestic character, so that their 
legislation can only affect provincial, or at most Cana.
dian, interests. And, if they transcend their constitu
tional competence, any acts in excess of their powers 
are inoperative aD initio. 

Mr. Blake, moreover, contended that inasmuch RA, by 
the. British North America Act, the power of disallow
ing provincial enactments iii expressly vested in "the 
governor-general in council," in substitution for the 
jurisdiction which was exercised by the Crown over 
legislation in the same provinces, when they were di
rectly subordinate to "the queen in council," it fol
lows that the Canadian ministers must be directly and 
exclusively responsible to the dominion parliament for 
the action taken by the governor, in any and every 
such case; and that a governor who thinks it neces
sary that a provinaial act should be disallowed must 
find ministers who will take the responsibility of ad
vising its disallowance. While, on the other hand, 
ministers who think it necessary that a provincial act 
should be disallowed must resign, unless they can 
secure the consent of the governor to its disallowance ; 
ministers being in every case responsible to parliament 
for the advice given, and for the action consequent on 
such advice? 

This report from the minister of justice was con
curred in by the cabinet, and approved by the governor
general in council on Feb. 29, 1876. And on April 6, 
1876, it was forwarded by his Excellency for the con-" 
sideration of the imperial government. 

• Canada s.... Papers, 1876, 110. 116, pp. 79, 83. 
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The secretary of state for the colonies in· acknow
ledging, on June 1, 1876, the receipt of this report, 
reiterated his convictions that an authoritatiye decision, 
upon the difficult question at issue between the impe
rial and colonial governments, could only be obtained 
through the instrumentality of the judicial committee 
of the privy council, in giving a judgment on appeal 
upon the construction of the British North America 
act. 

Meanwhile he invited the Canadian ministers to con- Mini.! .. 

sider another aspect of the question, but which he did ~;~:.tbi. 
not now wish to press, in opposition to their views. In lity in ~i.· 

sections ten and thirteen of the act aforesaid, a dis- :~~~r~~f..l 
tinction is drawn between •• the governor-general" and ada. 

"the governor-general in council," which distinction 
is observed throughout the statute. It might then be 
urged that inasmuch as " the governor-general" alone is 
charged in the ninetieth section with the duty of 
deciding upon the allowance or disallowance of pro-
vincial acts, it was the intention of the Imperial Parlia-
ment that the exclusive responsibility of determining 
such questions should devolve upon the governor-gene-
ral personally; for, if his ministers had power to control 
his decisions upon provincial acts, it would be tantamolmt 
to a repeal of that portion of the British North America 
act which confers an exclusive right to legislate upon 
certain matters on the provincial legislatures. 

This despatch was referred by the Canadian cabinet 
to the minister of justice. Upon his report, a minute 
of council was passed, and approved on Sept. 19, 1876, 
by the governor-general, to the following purport. 

It was unlikely that the question of ministerial 
responsibility in connection with the disallowance of 
provincial acts could be brought on appeal before the 
privy council, unless the governor-general should claim 
to disallow an nct independently: and without the 

llll 
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agency of his ministers; in which case it might be 
questioned whether the act was effectually disallowed. 

The colonial secretary's suggestion that by the omis
sion of the words" in council," in the ninetieth section, 
the act meant to confer an independent power upon 
the governor-general, is at variance with the general 
intention of the clause. It is more reasonable to sup
pose that these words were omitted for the sake of 
brevity, and to avoid unnecessary repetition. 

AB to the apprehension expressed that the Canadian 
ministers might abuse the power of controlling by their 
advice the decisions of the governor-general upon pro
vincial acts, no such consideration would be valid 
against the true construction of the statute, although 
it might be a reason, if well founded, for a change in 
the law. But, in fact, the Canadian ministers repre
senting the several provinces of the confederation, and 
dependent for their continuance in office upon their 
retaining the confidence of the confederate parliament, 
are most u.nlikely to disregard provincial rights under 
any eircumstances; and any such abuse of power 
would be quickly followed by disastrous consequences 
to themselves. We have, indeed, a greater security 
that this power will be wisely exercised, upon the 
advice of the Canadian ministers, than exists ill the 
.exercise by the queen in council of the power of disal
lowing acts of the dominion parliament, because for 
any such proceeding in Canada ministers would be held 
responsible to the Canadian people. 

The governor-general cannot be supposed to be capa
ble of determining such questions npon his own unaided 
judgment; neither ought he to act upon the counsel 
of persons who are not his constitutional advisers, 
or upon instructions from the colonial office, which 
would render the imperial authorities responsible in 
the case. The important and difficult questions arising 
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out of the exerci6e of this prerogative can, therefore, 
be prudently and wisely solved by the governor-gene
ral only as he acts upon the advice of his responsible 
ministers, who, whether they be more or less account
able for the. same, will naturally influence his decision 
very materially. 

This report was duly transmitted to the colonial 
secretary, who in a despatch to the governor-general 
of October 31,1876, commented thereon. He acknow
ledged the force of Mr. Blake's arguments, and the 
pro'priety of his conclusions in general, - which, he 
allowed, were sustained by high authorities in Eng
land, - but still' inclined, for his own part, to prefer a 
construction of the British North America act which 
would permit of the governor-general acting inde
pendently of his ministers in deciding upon the allow
ance or disallowance of provincial acts. 

Admitting that. the governor-general could not and 
ought not to act upon his own unaided judgment, the 
colonial secretary suggested that he should invariably 
h,we recourse to the advice of his ministers before 
deciding upon such questions. He would then be acting 
IInder the advice of his ministers, although he might not 
be willing to act accordill!J to their advice. 

But this conclusion failed to satisfy Mr. Blake. In & 

further report, in answer to the aforesaid despatch, the 
minister of justice demurs to the assumption that the 
governor-general is aided by his ministers' advice, when 
he arriveR at & decision adverse theret~, which must be 
based upon opposite considerations, entertained solely 

,by himself. And he reaffirms the position for which he 
.had contended throughout this controversy," that, under 
the letter and spirit of the constitution, ministers must 
be responsible for the governor's action." "He regrets 
that the discussion has not resulted in an agreement, 
but ventures to hope that it has, at any rate, decreased 
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the probability of future difficulty on a question of very 
grave importance_" This report was approved by the 
governor-general in council, on Nov. 21, 1876, and 
ordered to be transmitted to the secretary of state for 
the colonies. On Jan. 4, 1877, its receipt was acknow
ledged by the colonial secretary, but without further 
comment or observation.' 

In reviewing this ably conducted correspondence, we 
may remark that the controversy between the imperial 
and dominion governments took a different shape as 
the discllssion proceeded. At first, a distinct claim was 
preferred by her Majesty's secretary of state for liberty 
to review, and under certain exceptional circumstances 
to disallow, provincial legislation, through instructions 
to the governor-general as an imperial officer. After
wards this ground was abandoned, and the constitu
tional propriety, if not the abstract right, of the imperial 
government to interfere with provincial legislation, 
unless in extraordinary cases and under very exceptional 
circumstances, was no longer urged. The secretary of 
state-then claimed that the governor-general personalIy 
had an "independent" right (without the consent of 
his ministers, whether actual or prospective) to deter
mine upon the expediency of allowing or disallowing 
provincial statutes; and in proof of this contention he 
appealed to the wording of the British North America 
act. Mr. Blake's argument was directed to show the 
inconsistency of this position, with an acknowledgment 
of the principle of self-government in matters of local 
concern. 

It would seem, however, that some points, which are 
material to the 8Olution of the question, were over
looked on both sides. They may be stated as follows: 

(L) The ninetieth section of the British North Ame
rica act, which substitutes" the governor-general" for 

• Canada s-. Papen,1877, DO_ 89, pp_ 449-458. 
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" the queen," as the executive authority which is ulti
mately empowered to give or withhold the assent of 
the Crown to bills passed by the provincial legislatures, 
and which the secretary of state for the colonies would 
construe as applying to the governor-general, acting 
independently of his ministers, refers not merely to the 
allowance or disallowance of provincial enactments, 
but likewise to the action of "the governor-general" 
in relation to appropriation and tax bills, and in the 
recommendation of money votes. .All these matters are 
embraced in the same category, and if the governor
general can act, under the powers conferred upon him 
by this clause, independently of his ministers, in the one 
case, he can do SO, of equal right, in all the cases enu
merated. This would be obviously unconstitutional, 
which plainly shows that the secretary of state's inter
pretation of the clause is untenable. It is then more 
reasonable to infer that the term "governor-general," 
in this clause, was not made use of simply for the sake 
of brevity, and to avoid needless repetition, which would 
be an unwarrantable excuse for obscure phraseology in 
such an important and authoritative document, but as 
being a sufficient and appropriate antithesis to the term 
employed to designate the imperJal executive authority 
in the fifty-sixth clause (which is intended to be read 
in connection with clause ninety) and where the term 
" queen in council" is used in reference to the disallow~ 
ance of dominion acts. Of course the queen, in declar
ing her approval or disapproval of such enactments, can 
only do so" in council." In the corresponding action of 
the governor-general, in reference to provincial legisla
tion, it is equally clear that he should act" in council: " 
inasmuch as his functions are performed, in a colony 
where responsible government prevails, under the same 
constitutional restrictions as those of the sovereign, 
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in relation to bills passed by the Imperial Parlia
ment." 

(2.) As a matter of fact, ever since the passing of the 
British North America act, the governor-general of 
Canada has invariably decided upon the allowance or 
disallowance of provincial laws, on the advice of hill 
ministers, and has never asserted a right to decide 
otherwise. He has been always content to exercise 
this prerogative under the same constitutional limita
tions and restraints which apply to all other acts of ex
ecutive authority in a constitutional monarchy. 

(3.) If, on the contrary, the governor-general had 
assumed that he was competent to act in such cases in
dependently of his ministers, it could only h"ve been 
in virtue of his position as an imperial officer, bimself 
responsible to his sovereign, and for whose acts in that 
capacity the queen's ministers were directly account,. 
able to the Imperial Parliament. But it bas been 
distinctly and repeatedly declared by her Majesty's 
government (as will be seen in the precedents herein
after cited) that tbe queen in council claims no juris
diction over provincial legislation ; tbat tbe only tribunal 
before which any provincial enactment could be ques
tioned was that of the governor-general; and that no 

• Since tilese pages were written, 
I oi>se"e tbi. poiut auly stated bJ 
the premier of the dominion, SIr 
John A. Macdonald, in a recent of
ficial memorandum. He says: 
"Long before confederation, the 
principle of what is known 811 Ire-

=i~e£v~~:t1n~=~CO: 
the dominion.. ... "-betber there
fore, in any case, power is given to 
&he governor-general to act individu
ally or with the aid of hi. council. 
the act. as ODe within the ecope of 
the Canadian constitution, must be 
on the ad,-ice of a rez;pou"ihle mi
_. The diatiuetioll draw" in 

the ltatUIe between an oct of the 
6'0vemor and au act of the gm-emor 
10 council 1s • technical one, and 
aro&e from the fact that in Canaday 
for a kmg ,Period before oonfffl~r .. 
tion, certain act. of admiDj"tration 
were required "r la ... to he done 
under the Banctlon of au orner in 
council, while otheJ1l did DOt. require 
that formality. In both """"". ho .. -

ha:r,~ce ~=:L!:c~o=lIb:! 
al ... ay. been performed IlDder the 
advice of a responsible mini_try 
or mini.fler." Common. Papen, 
1878-79, C. 2445, p. 109. 
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imperial secretary of state would undertake to advise 
an interference by the Crown with the action or deter
mination of the governor-general in such matters. 
Should there be an apparent failure of justice by reason 
of a provincial act being left to its operation, redress 
could only 'be obtained upon application to the provin
cial legislature from whence the act had emanated; or, 
in the event of a presumption that a particular statute 
had been illegally enacted, by recourse to a court of 
competent jurisdiction to decide whether or not the 
statute was valid and effectual. 

Ou this head, it has been pertinently remarked by an 
eminent Canadian judge, that "it is not to be expected 
that the governor-general in council will be so far able 
to examine all acts passed by the provincial legislatures 
as to foresee all possible constitutional difficulties that 
may arise on their construction; and, therefore, an omis
sion to disallow is not to be deemed in any manner as 
making valid an act. or a part of an act, which is 
essentially void, a.~ being against the constitution." b 

In deciding upon the validity or expediency of pro- <:on.titn. 

vincial enactments, the governor-general in council has ~:~!..of 
no arbitrary discretion. The decision of the dominion ~;::L'" 
government upon all such questions must be in con
formity with the lette~ and spirit of the British North 
America act. That statute has be!!n correctly termed 
" the great charter of our constitution." It recognizes 
and guarantees to every province in the confederation 
the right of local self-government, in all cases within 
the competency of the provincial authorities. And it 
does not contemplate or justify any interference with 
the exclusive powers which it entrusts to the legisla-
tures of the several provinces; except in regard to 
acts which transcend the lawful bounds of provincial 

• 0. J. Harrison, in Leprobon o. the City of Ottawa (citing the Queen 
u. Wood, 6 E. & B. 49, 65). 40 U. C. R. 490. 
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jurisdiction, or which assert .. principle, or prefer a 
claim, that might injuriously affect the interests of 
any other portions of the dominion, or, in the case of 
acts which diminish rights of minorities in the particu
lar province in relation to education, that had been 
c~nferred by law in any province prio ... to confedera.
tion: These principles must be studiously kept in view, 
and steadily maintained, whenever the legislation of 
any province is submitted to the constitutional criti
cism of the governor in council Otherwise, there 
would be a danger not merely of the infraction of 
local rights guaranteed by the Imperial Parliament, 
but as a necessary result of any such violation of the 
principle of local self-government, of a disruption of 
the bond which unites together the seveml portions 
of the Canadian dominion. And these considerations 
should equally influence the two houses of the domi
nion parliament whenever they are invited to expreB8 
an opinion upon questions which it may appertain to 
the provincial authorities to determine. 

It is, indeed, a supposable case, that a provincial act 
might come under review by the dominion governor in 
council which should be found to contain provisions 
"of an extraordinary nature and importance," -such as, 
if the bill had been enacted by the dominion parlia.
ment, the governor under the royal instructions would 
be required to reserve it for the signification of the 
royal pleasure thereon,-and that the Canadian privy 
council might deem it expedient to advise that this 
particular measure should be permitted to go into ope
ration, contrary to the opinion of the governor-general 

• British North America Act, 
)867, oeca. 9'2-95. And .... me
morandum of Sir J obn A. Mae
donald (miDiBterof jWltice) of ADIr' 
26, 1873, in referenee to certain 
Ol1lllge Society incorporation _, 

paooed by the Ontario Iegiolatnre : 
Ontario Seaw. Papera, Firwt SessioD, 
187., no. 19. And Earl Carnar
von'. dt.-''lJpatch to Earl Dufferin. of 
NOT. 5, lH7a. ~ further 00 uu. 
point, JKl"I, pp. B49-3ii2. 
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Whatever proceedings ilie governor-genernl might be CO.Bllla

competent to take in such a contingency in order to ~:!a 
vindicate his own judgment in the matter, it is obvious ~~!;:.: 
that under the British North America act he would not raL 

be at liberty to reserve the bill for the consideration of 
the Crown, unless upon the advice and with the consent 
of his ministers for the time being, inasmuch as it has 
been authoritatively stated, on behalf of her Majesty's 
government, that "the power of confirming or disal-
lowing provincial acts is vested by statute in the go
vernor-general of the dominion, acting under the advice 
of his constitutional advisers; ,,' and that that statute 
does not confer upon "her Majesty in council any 
jurisdiction over" such questions, though "it is con
ceivable that the effect and validity of" any provincial 
enactment might at some future time "be brought 
before her Majesty on an appeal from the Canadian 
courts of justice."· 

Before we proceed' to cousider the constitutional PJoece. 

practice which regulates the exercise by the dominion ~~~.:.. 
government of its lawful control over provinciallegisla- tioD. 

tion, we may suitably direct attention to a series of 
precedents which confirm and establish the points we 
have already ascertained; namely, that under the British 
North America act the control of the Crown over the 
provinces of the Canadian dominion is now exercised 
not directly by imperial authority, but indirectly 
through the instrumentality of the dominion govern-
ment, and that it is incumbent upon the governor-gene-
ral in council, in the exercise of his constitutionnl 
supremacy, to respect the rights of the provinces in 
matters of locn.l legislation, 80 far as the same are de-
fined by the British North America act. 

• Opinion of the lord r. .... ideo' the 10J!8\ right of ieterpretation and 
of the- })rh-y cooocil (the" arquis of control over provincial legislation 
Ripon). in December, lSi:!. quoted is exereised by the courta of law is 
in l:auada s.ss. Papers, 1876, 110. elsewhere collSidered. See poll. 
116. n. Iiii. The exlent to which p. 87", 
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In 1871, an act passed by the provinciallegislatul'e of New 
Bnmswick, in relation to common schools, came under review 
by the dominion government. Numerous petitions, from the 
Roman Catholic inhabitants of the province, were presented 
to the governor-general, praying that this act might be disal
lowed, as being an iufringement upon the rights which they 
enjoyed, 8l! a religious denomination, at the time of confede
ration. But whereas the provincial legislatures p08Bess, under 
the ninety-thh'd section of the British North America act, 
exclusive powers of legislation in educational matters,-Bub
ject ouly to the right of the dominion parliament to make 
remedial laws, under certain specified circumstances, - the 
governor-general was advised by the minister of justice, on 
Jan. 20, 1872, that he had no right to intervene, and should 
allow the act in question to go into operation. If any reli
gious body was aggrieved thereby, they" should appeal to 
the provincial legislature, which has the sole power to grant 
redress." 

However, on May 30, 1872, a motion was made in the do
minion House of Commons for an addre!!8 to the governor
general, praying him to disallow the aforesaid statute. To 
this motion an amendment was proposed, deprecating Buch a 
proceeding, on the ground that the act was strictly within 
the competence of the provincial legislature, whose powers 
ought not to be impaired by the dominion parliament. It 
was then proposed, as an amendment to this amendment, to 
addre8B her Majesty in favour of the amendment of the 
British North America act, so as to secure to every religioWi 
denomination in New Brunswick the rights which theyen
joyed at the time of the union with Canada in regard to 
schools. These several motions were negatived, and a reso
lution R"O'J'eed to, expl'e8l!ing regret that the aforesaid New 
Brunswick statute should have proved unsatisfactory to the 
Roman Catholics in that province, and a hope that it might 
be so modified at the next _ion of the provincial legislature 
as to remove any just cao.se of discontent; and declaring that 
it is expedient to obtain the opinion of the crown lawoffi
cers in England (and if possible of the judicial committee of 
the privyconncil),asto therightoCthe New Brunswick legisla
ture to make Buch changes in the school law as would deprive 
Boman Catholics of the privileges they poaseyed, prior to the 
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uniou, in respect of religious education; so !IS to determine 
whether the parliament of Canada would be warranted to 
intervene, under the fourth sub-section of the "ninety-third 
clause of the British North America act, with remedial legis
lation in their behalf. 

Application was accordingly made, through the governor
general, fOl'the opinion of the imperial Cl'own law officers on 
this question. Amongst the papers submitted to these offi
cers was a memorandum from the Executive Coullcil of New 
Brunswick, dated Dec. 23, 1872, protesting against any inter
ference, by the dominion House of Commons, with the ex
clusive powers assigned to the provincial legislature by the 
oonfederation act, and deprecating any reference of the case 
to the law officers of the Crown in England. The competency 
of the New Brunswick legislature exclusively to fi'ame laws 
on this subject was afterwards affirmed by. the unanimous 
judgment of the Supreme Court in that province, who further 
held that the dominion parliament possessed no power of re
me<liallegislation in the matter.· 

Meanwhile, in compliance with the aforesaid resolution of 
the Canadian Commons, the crown law officers, as well as the 
lords of the privy council, were applied to, by the governor
general, for their opinion upon the case. On Nov. 29, 1872, 
and on Feb. 12 and April 7, 1873, the law officers of the 
Crown reported that, upon full oonsideration of the question 
befol'e them, they agreed with the dominion minister of justice 
that the provincial legislature was competent to pass the 
school act, and that no case had been made out to warrant 
all inted.rence with that statute; or that would .. bring 
into operation the restraining powers, or the powers of ap
peal to the governor-general in council, and the powers of 
remedial legislation in the parliament of the dominion, con
tained in the ninety-third section" of the British North Ame
rica act. The lord-president of the council, under date of 
Dec. 13, 1872, declined to interfere, for the reason already 
stated; namely, that the power of confirming or disallowing 
provincial acts was vested by law absolutely and exclllirlvely 
in the governor-general in oouncil.r 

• Pugsley, New Brunswick Reports, vol. i. p. 273. 
t Canada Se ... Papers, ~B77, no. 89, pp. ~8. And _ <mi., p. 830. 
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Upon the Commons of Canada being notified of this result, 
they agreed to another resolution, on May 14, 1873, wherein 
they declared their opinion that the parties aggrieved by the 
New Brunswick school act of 1871, should have an opl'or
tunity of bringing the matter judicially before the privy 
council; and that meanwhile the governor-general should be 
advised to disallow certain acts passed at the last se.sioll 
of the New Brunswick legislature, to legalize aHl<eKSments 
made under that statute, and to ameDd the same. This rellO
lution was carried against ministers. His Excellency, how
ever, being advised that the aforesaid statutes sought to be 
disallowed were, equaJly with the act of 1871, within the 
competence of the provincial legislature, authorized the mi
nister of justice to inform the House of Com mODS that he 
was not prepared at present to comply with their request; 
but that, in accordance with the advice of his ministers, he 
should submit the question for the consideration of the impe
rial government. 

The Supreme Court of New Brunswick having, as we have 
seen, affirmed the constitutionality of the act of 1871, and no 
appeal from their judgment having 88 yet been made to the 
privy council, notwithstsnding that the dominion parliament 
had granted moneys to defray the cost of an appeal, the Exe
cutive Council of New Brunswick, on May 19,18;3, addreKHed 
a further protest to the governor-general against the inter
ference of the HOIll!e of Commons in the matter. The Coun
cil claimed for· the dominion government entire freedom in 
dealing with questions expresoly reserved to the control of 
the provincial legislatures, and _rted that the HOUKe of 
Commons ought to abstain from endeavouring to control the 
government in caSes wherein the dominion parliament had 
no right to legislate. They declared that the estahlishment 
of a contrary principle would destroy' the federal character 
of the nnion and the independence of the local legislatures. 

The governor general reported these particulars to the fIe<l

retary of state for the colonies on May 27, 1873, with a re
qnest for instructions as to the conrse he should pursue. The 
colonial secretary in his reply, dated June 30, 1873, informed 
the governor-general that the ad .. in question, being within 
the powers of the local legislature and in agreement with the 
general spirit of the act of col1federatinn, ought to be allowed 
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to remain in force, and could not constitntionally be interfered 
with by the House of Commons. Otherwise, tbe exclusive 
right of legislation in such questions, conferred by the act 
of union upon the provincial legislature, would be viJ:tually 
annulled." 

A t this juncture, another occasion arose for testing the 
legality of,the common-school acts before the courts of law, 
and of obtaining, !IS the result proved, !I decision of the judi
cial committee of the privy council thereon. In Hilary term, 
1873, a Mr. Maher, a Roman Catholic resident ill the town 
of Portiand, New Brunswick, who had been assessed under 
the said acts, avplied to the Supreme Court for a rule nisi, 
calling on the town council to show cause why a writ of 
oe·tiorari should not be issued to bring the order of assess
ment into court, with a view to its being quashed; on the 
ground that the act under which the asse9l!ment was made 
was ultra vire., and in contravention of the British North 
America act. The court, however, upheld the legality of the 
statutes, and of the assessments made under the same. An 
appeal waN then brought before the judicial committee of the 
privy council from this decision. It was argued in July,' 
1874; but their LordshipS, without calling upon the respon
dents, g.we judgment confirming the decision of the court 
below, alld dismissing the appeal with costs.h 

The exclusive jurisdiction of the New Brunswick legisla
ture ill the di.posal of this question having been thus acknow
ledged, as well by the imperial and dominion governments as 
also by the privy council, no alternative remained to the dis
IICntients but to appeal to the New Brunswick Assembly. 
Accordmgly, in the years 1873 and 1874, numerous petitions 
were presented to that body, asking for such an amendment 
of the common-school act of 1871, as would secure to Roman 
Catholics in that province .. separate schools." But, after 
careful inquiry and consi<leration. the House of Assembly on 
March 4. 1874. resolved, that it was inexpedient to grant 
special rights and privileges, in respect to denominational 

• Canada Bess. Papers, 1874, will be found in the London 
no. 25, pp. 8-13. n Times." of July 18t 1874, p. J1, 

.. Ex IJarlt Maher is an unreported eol. 4; al!tO in the Toronto .. Globe " 
0 ... "". The jud!lDlentof the judicial of July 81, 1874. ' 
colUmittee 18 also uUl'eported. but 
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education, to any class of persons. The house also protested 
against any attempts, either by the Imperial Parliament or 
by the dominion government, to impair or curtail the privi
leges and powers of the provincial legislature, without its 
own previous consellt and the sanction of the people.1 

On March 10, 1875, the dominion House of Commons ad
dressed the queen, representing the inexpediency and danger 
of any imperial legislation that would encroach upon the 
powers reserved to the provinces by the British North Ame
rica act; but expressing regret that their anticipations (on 
May 29, 1872) that the New Brunswick school act would be 
so modified by the provincial legislature as to remove any just 
ground of discontent had not been realized; and praying her 
Majesty to exert her influence with that legislature to bring 
about the desired result. This address was forwarded to the 
queen through the proper channel. 

On Oct. 18, 1875, a reply to this address was embodied 
in a despateh from tbe colonial secretary (Lord Carnarvon), 
which concurred in the opinion that imperial legislation to 
curtail the powers vested by law in the provincial legi.lature 
would be an undue interference with the local constitutions 
and with the terms of union. But equally the secretary was 
nnable to advise her lIJajesty to take action upon this addre .. ; 
inasmuch as her direct intervention in the matter would be 
liable to the same objections. He could only express a strong 
hope that the ruling majority in New Brunswick might be 
di.posed so to exercise their undoubted rights as to remove 
all reasonable causes of complaint, and so avoid the "serious 
inconvenience [of] bringing under public discussion in the do
minion legislature a controverte<J.question which may possibly 
engender much heat and irritation, and over which it ha.s no 
juri:;diction:'l . 

This expectation, however, has not been realized; and 
separate schools are not yet established by law in New 
Brunswick. 

A question, similar in principle to the foregoing, was ni,oed 
in 1877, in regard to the public-schools act, passed in tloat 
year by the legislature of the province of Pa-ince Edward 
LJand. 

I Canada s.aa. Papers, 1877, 110. 89. p. 430. 
I Ihid. p. 434.. 
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That act repealed all existing laws on the same subject, and 
made new provision on behalf of education ill the island. But, 
according to the law of the province, the system of education 
had always been non-sectarian; and, in this respect, the new 
law made no change. 

N eve,·theless, in practice, certain exceptional advantages had 
been enjoyed under the old law by various French schools in the 
island, wherein the Roman Catholic minority had gradually 
introduced books not legally authorized to be used. Inas
much as such exceptional practices could not be continued 
under the new act, the Roman Catholic bishop of the island 
memorialized the lieutenant-governor to reserve the bill for the 
consideration of the governor-general in council, on the ground 
that it interfered with the rights of the French Roman Catho
lic popUlation to possess" separate" schools, - which rights, 
he claimed, were intended to be secured to them, under the 
ninety-third section of the British North America act. 

The lieutenant-governor declined to reserve the biIl, but 
uudertook to forward any memorial against it to the dominion 
govel'llment, by wbom it could, if illegal or unjustifiable, 
be disallowed. 

PrincoEd· 
ward Is· 
land 
school act. 

In transmitting petitions against the act to the governor-' 
general, the lieutenant-govel'llor also forwarded a report from 
his executive council on the question, wherein the constitu
tionality of the act was affirmed, and the claims urged against 
it for sepa.rate and exclusive rights to the French Roman Catho
lics We,'e shown to be unwarranted by law, and contrary to the 
policy of free, non-sectarian education, heretofore established 
in the island. 

The minister of justice for Canada, in a careful review of the 
case, dated Nov. 8, 1877, affirmed the legality of the public
schools act, and denied that the French schools above referred 
to by the Romlm Catholic bishop "were denominational by law, 
whatever may have been the conrse of instruction carried on 
in them;" or that any denomination had the right, under the 
pl'evious lawtl, .. to establish a sepa:rnte or denominational 
sehoul, not under the control of the board of education." 

Admitting that some of the provisions of the new act ap
peared to be severe and somewhat arbitrary, and recommend
ing thllt the attention of the lieutenant-governor ~hould be 
called to them, to consider the expediency of certlliu amend-



ChaTlotte-
town park 
bilL 

Pri_ 
Edward 
Island 
Jaod IICU. 

352 PARLIAMENTARY GOVERNMENT IN THE COLONIES. 

ments thereto, the minister of justice was nevertheless of 
opinion that the act should be left to its operation; and thnt 
it was not .. proper for the federal authority to attempt to in
terfere with the detsils or acce8Ol0ries of a measure of the local 
legislature, the principles and objects of which are entirely 
within their province." This report was approved hy the 
governor.general in council, and the act permitted to continue 
in operation.-

Prince Edward Island formed no part of the dominion oC 
Canada, under the British North America act oC 1867. ]n 
May, 1873, however, the legislature of that colony passed ad
dresses to her Majesty, expressing their desire to be admitted 
into the conCederation; and, 88 speedily 88 possible, their 
application was complied with. 

In the same session in which these addresses were agreed 
to. a bill was passed by the island legislature, to vest a cer
tain crown reserve in the city of Charlottetown for the pur
poses of a public park. This bill, at the close of the Res.ion. 
in June. 1873, was resE!rved by the lieutenant-governor for the 
signi6cation of the queen's pleasure. 

But, in view of the approaching inclusion of Prince Edward 
Island as a province in the dominion of Canada. her Majesty 
was advised to take uo action on this bill, but to reCer it to the 
consideration of the domiuion government. to rcport on the 
propriety oC its receiving the royal _nt. Upon the report of 
the Canadian minister of justice. the governor in council. on 
April 3, 1874, advised that her Majesty should he humbly 
requested not to assent to the bill.' 

For upwards of half a century, the "land question" had 
heeu a fruitful source of agitation in Prince Edward Island. 
Bills to settle this question were repeatedly plUl8ed by the 
island legislature, on a basis which was deemed objectionable 
by the imperial government, and from which, accordingly, the 
assent of the Crown was withheld. 

In A ugnst, 1813, the secretary of state for the colonies 
wrote to inquire of the governor-general of Canada whether 
a certain bill on this subject, passed by the island legislature 
in the previous session. had been paI!Il8d before or after the 

• Pri""" EiI.ard 1.1and AMem. Journals, 18'18, p. 2, aDd apps. A
, Canada s.... Papen, VTn, DO. I!II. P. 29. 
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admission of the island into the dominion. .. In the latter 
event," the secretary observed, .. it .would devolve upon your 
Lordship, to give or withhold the royal assent." In reply, 
the governor-general stated that this bill was passed prior 
to the union with Canada. Whereupon, it was confirmed and 
assented to by the queen in council.m 

]n 1874, an act to amend the land act of 1873 was intro. 
d uced into the legislature of the province of Prince Ed. ward 
Island. Certain parties, interested therein, petitioned the 
secretary of state for the colonies that th/l royal assent might 
be withheld from this measure. Whereupon the colonial seCl·e· 
tary forwarded this petition to the governor-general of Canada, 
.. for the careful consideration of his ministel'8." n Some time 
after. the colonial secretary wrote to the governor-general. 
in regard to delays in deciding upon the fate of this bill, that 
.. although it is as a rule desirable that the governor-general 
should act with the conourrence of his ministers in respect of 
the allowance or disallowance of provincial bills, yet, as tbis 
measure relates to a qnestion which had been repeatedly and 
fully considered hefore the admission of Prince Edward Island 
into the dominion. there may not be the 88me necessity as in 
cases originating subsequently to the union. for YOllr taking 
the opinion of your minlSters respecting it." He therefore 
suggested that the governor-general might. in concert with the 
other partie:; interested in the settlement of the question, 
agree to refer it to a committee of arbitrators, with an umpire 
st!lected by himself.· The governor-general, however. would 
not assume the responsibility of personal action on this occa
sion. but in conformity with the invariable practice in such 
cases, and pursuant to an Oluer in council approving a report 
by the minister of justice, advising him not to assent to this 
bill. he witllheld the royal assent from it.P 

The propriety of this course was admitted by the imperial 
government, by whom certain interested parties, who had pe
titioned the Crown on the subject, were informed that this 
question was .. not one with which the secretary of state is 

.... C~mm0D8 Papers, 1875, wi. 
liil. p. ,37. 

• Ibid. P 148. 
• Ibid. p. 746. 

• Ibid. pp. 758-764. See also 
C""ada SeSS. Papenl,1875, DO. 61 ; 
1877, no. 89, p. 77 • 
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authorized to deal, by the constitution of Canada; but the 
decision in the matter resta with the governor.general." q 

In their own discretion, the dominion government after. 
wards approved of the suggestion made by the colonial secre
tary for the appointment of arbitrators to determine land 
claims; and subsequently upon their recommendation an act 
was passed by the island legislature in 1875, to erect a land 
court to arbitl"dte in the settlement of such questions, which 
was assented to by the governor.general in council.' 

Certain of the resident land·owners in the island, memorial
ized the queen to disallow this act. But upon the petition 
being forwarded to the secretary of state for the colonies, 
through the governor-general, they received for answer that 
the secretary had not felt at liberty to advise her Majesty to 
interfere with the course taken in regard to this act by the 
governor-general of Canada.· 

In 1876, the provincial legislature of Prince Edward Island 
passed an act to amend the land-purchase act of 1875, and to 
validate certain proceedings had under it. Thia act was re
served for the consideration of the governor-genel'al's pleasure. 
Interested parties petitioned against it. They admitted the 
competency of the local legislature to p8II8 the act of 1875; 
but sought the interference of the governor-general to save 
them &om the effecta of what they deemed to be in its opera
tion an unjust and oppressive measure. On a report from the 
minister of justice, the act of 1876 was disallowed, as being 
retro<pective in ita action, and as dealing with the rights of 
parties now in litigation.' 

The same question - as to the right of the imperial 
government to interpose, whether by action or by advice, 
in the settlement of questions within the undoubted 
jurisdiction and competency of the provincial legisla
tures to detennine - was raised in the case of two 
acts passed by the Ontario legislature in 1874, respect
ing the union of the Presbyterian churches in that pro-

• Com11JOJlJl Papeno, 1875, ,"ol liii. p. 750. And..., Han •. Deb. '"01 
eaxvi. pp. 4, 7. 

, ComJJlOD8 Papenl. 1875, vol liii. p. 7M. 
• lhid. 1875. vol. liii. pp. 700-768. 
• Caoada s-. Papeno, 1877, no. 89, pp. 120-134. 
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vince, and in relation to the Presbyterian college at 
Kingston, commonly called Queen's College.u 

Petitions addressed in the first instance to the govemor
general, and afterwards to her Majesty's secretary of state., 
representing the serious and unprecedented infringement of 
rights, both spiritual and temporal, and the setting aside of a 
royal charter, passed under the Great Seal, proposed to be 
effected by' these local acts, and praying that they might not 
receive the royal assent, were presented to the governor-ge
neral, and by him referred to the consideration of the minister 
of justice. 

On Nov. 23, 1875, upon the recommendation of the minis
ter of justice, it was decided by the governor-general in coun
cil, in the case of one qf the acts aforesaid (38 Vict. c. 75), 
that it should be left to its operation, inas!lluch as it dealt 
with matters within the competency of the local legislature; 
save only in respect to the seventh clause, which professed to 
deal with Presbyterian colleges at Montreal and Quebec, and 
with certain funds which are outside of the province of Onta
rio. These provisions appeared to be ultra vireB, and inopera
tive; although the disallowance of the whole act could not 
be advised, on this account. 

By a further minute of the "governor in conncil, dated 
March 6, 1876, upon a report from the minister of justice, it 
was decided that, while the petitions aforesaid and the papers 
in connection therewith might suitably be forwarded to the 
secretary of state for the colonies, as requested by the peti
tioners, yet it should be distinctly observed .. that, by the 
British North America act, the power of disallowance [of 
provincial acts] does not reside in the imperial authorities; 
that it can only be exercised [by the governor-general in 
council] within twelve months; that that time has elapsed; 
and that there is, oonsequently, no power to interfere with the 
operation of the acts in question, so far as they are within the 
powers of the local legislature, B question which can be raised 
in the courts alone." 

On March 13, 1876, the governor-general transmitted the 
petitions Bnd papers aforesaid to the colonial secretary. In 

• Ontario Stat&. 187., co. 75. 76. 
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reply, the secretary of state requested that the memorialists 
might be informed that he concurred in the opinion expressed 
by the governor-general in council; that the acts in question 
are now in. full operation; and no appeal can be brought 
against them, unlellS upon the plea that the provincial legisla
ture was incompetent to pass them,-in which case, it would 
be open to test that question in a court of law." 

By way of further protest against these Ontario statutes, a 
Presbyterian minister, on May 9, 1876, enclosed to the secre
tary of state for the colonies a pamphlet he had. written to 
expose the injuries inflicted by these acts upon the Presbyte
rian body in Canada who desired to retain their connection 
with the Church of Scotland, and earnestly besought for per
misoion to appeal to her Majesty's privy council for redr~lII!. 
The colonial secretary simply transmitted a copy of this letter 
to the governor-general without comment." 

The complainants then availed themsel ves of the Bugge.tion 
of the dominion government, and applied to the Court of Chan
cery in Ontario to decide upon the validity of the provincial 
act for the uniou of the Presbyterian churches. Judgment was 
rendered by the court, in exact accordance with the opinion 
prouounced upon the act by the dominion minister of ju.tice. 
The validity of the act itself was confirmed, &ave only as re
spects So much of the seventh section as claimed to deal with 
institutions and property outside of the limits of Ontario. 
This portion of the act was declared to be ultra ?fire.: but it 
was shown that, by legislation in the province of Quebec, this 
defect could be remedied; which removed all ground of ob
jection to the legality of the statute, and to the agreement 
between the churches, based thereupon.-

In July, 1878, Isaac Butt, Esq., M. P., forwarded to tl,e 
secretary of state for the colonies (Sir M. E. Hick .... Beach), 
for presentatiou to her Majesty, a petitiou from twenty-five 
thousand Irish-Cauadiau CatholiC8., relliding in the province of 
Ontario, complaining that an act giving special privileges to 
the Orange Society in the province of New Brunswick had 
received from the lieutenant-governor of that province the 
royal assent, and praying that her Majesty would be pleased , 

.. CODada Sea. Papem, 1877, • Cowan ~_ Wrij(hL Grant" 
.... 89, pp. 43l>-447 Cbaooery Beport., yoJ. s.siii. p. 6J6-
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to forbid the governor-general of the dominion, and the lieu
tenant-governors therein, to sanction by the royal assent any 
enactment giving a charter to the Orange Society. In reply, 
Mr. Butt was informed that, in accordance with the standing 
rules of the colonial service, all communications from the colo
nies should be transmitted to the colonial office through the 
governor of the colony from whence they proceed, in order 
that they may be duly verified and reported upon by th& 
responsible authorities; that, therefore, the petition accompa
nying his letter would at once be forwarded to the govemor
general of Canada, for the information of the dominion and 
provincial authorities; .. but, in the mean time, I am to inti
mate that the question towhich it relates would appear, under 
the provisions of the British North America act, 1867, to fall 
within the exclnsive powers of the provincial legislatures of 

. the dominion. and that it is contrary to established constitu
tional procedure for her Majesty's government to interfere. 
unless in very special circumstances, with such legislation as 
is within the competency of a provincial legislature." 

On Aug. 2. 1878. copies of the foregoing correspondence 
were transmitted by the colonial secretary to the governor
general of Canada, with a ·request for .. such observations as 
the dominion and provincial authorities may think proper to 
make in the matter." J But. inasmuch as the opinion of the 
dominion minister of justice had been already expressed' (in 
the case of the Orange Society hill. passed by the Ontario 
legislature. in 1873) that it was within the competency of pro
vincial legislatures to decide according to their own discretion 
whether or not they would confer special privileges upon such 

7 Commons Papers, 1878, no. 
389. The opinion entertained by 
the imperial government upon the 
abstract question of the ~ropriety 
of gl'antin~ special priVileges to 
Orange SoCletiee, in British North 
America, may be inferred from .. 
despet<h from the colonial eee ..... 
tary (the Duke of Ne_tle) to Lie,,· 
teuaut--Govemor Dundas, of Prince 
Edwanl Island. dated Sep'- 21, 
lti63, intimating that he had felt it 
impossible to advise her Majesty to 
assent to a bill, passed by the Is
land legislature. with a suspending 
clause, .• to incorporate the Grand 

OTange Lodge of Prince Edward 
Island, and th. subordinate lodgea 
in connection therewith. U His 
Grace expresses his U d~p regret 
that the legislatllre should bave 
given ita sanction to a class of m.. 
stitutions which all experience baa 
.hown to be calculated (if not ..... 
tually intendt>d) to embitter ...,Ii
gio ... and political dilferencos. and 
which thus mnet be detrimental In 
th. best interests of any coIonv in 
which th~ exist... Commona .p,.. 
para, 186 •• vol. %I. p. 70tl. 
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associations. the department of justice. in 1879. addressed a 
circular to the several provincial governments. intimating that 
they must severally determine upon their own re"polll!ihiJity 
how they would deal with the question of Orange Society 
incorporations. 

The foregoing precedents establish the principle that 
no interference on the part of the Crown with the 
action of' provincial authorities in Canada, upon any 
question exclusively within their legislative competence, 
would be accounted as justifiable, or would be approved 
by the imperial government, unless under very special 
and extraordinary circumstances, which could scarcely 
be anticipated and could not possibly be defined before
hand. 

The supervisory control of the Crown, over all acts 
of legislation within the jurisdiction of the constituted 
authorities in any province which forms II part of' the 
dominion of Canada, has been delegated to _and is now 
801ely exercised by the governor-general in council; 
that is to say, by the governor-general acting under the 
advice 'of ministers responsible to the dominion House 
of Commons. It is to this tribunal that appeal sbould 
be made for the disallowance of provincial enactments_ 

On the other hand, the redress of grievances arising 
out of the operation of provincial laws can only be 
constitutionally afforded by the provincial legislatures 
by which lIuch laws have been enacted; except in cases 
wherein the acts complained of have been unlawfully 
passed, or are open to objection upon groundJ! that 
would justify the interference of the governor-general 
in council, or the dominion parliament, with the same. 

It is tme that every British subject retains the right 
to petition the queen in council for reparation of inju
ries, whether they be real or imaginary, and that the pre
rogative right of the Crown to interpose-at least to 
the extent of recommendations or suggestions to any 
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subordinate or inferior government or legislature Appeals 

throughout the empire-remains unimpaired, notwith- ~fr::i~::''' 
standing the concession thereto of local self-govern- anees. 

ment. Moreover, in the precedents which illustrate 
this portion of our inquiry, we observe repeated in-
stances wherein appeals have been made, as well by 
the dominion as by the provincial authorities in Canada, 
to her Majesty's government to interfere for the pro-
motion of harmony, or for the settlement of disputes, 
between conflicting jurisdictions. But in all such cases 
the principle is affirmed, that no interposition to the 
detrimept, in any degree, of the established principle of 
self-government in matters of local concern, would be 
permitted or approved, whether on the part of the impe-
rioJ. or dominion governments, in their several and ap
propriate spheres of action, in matters within the ac
knowledged competency of either tribunal. This broad 
principle admits of but one exception; namely, a re-
served right of interference by the Crown itself, under' 
exceptionoJ. and undefinable circumstances and as a 
last resort, or at the formal request of the particular 
governments concerned. 

The following precedent is in point in this connec
tion:-

In 1875, Mr. G. H. Ryland petitioned the governor-general, 
complaining of a bill then pending in the Quebec legislature, 
and that afterwards became law; which, he alleged, was to 
the detriment of his vested rights and interests in respect to 
the registrarship of Montreal, which had been conferred upon 
him, by the imperial government. in lieu of a patent office 
formerly held by him under the Crown in Canada. Certain 
inhabitants of Montreal likewise petitioned the governor-ge-
neral for the disallowance of this ststute. 

The$e petitions were referred to the minister of justice, 
who recommended that the provincial legi.lature of Quebeo 
should be invited to give further consideration to Mr. Ry
land's just claims, before the question of disallowing this act 
should be entel'tailled. The lieutenant-governor of Quebec, 
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in reply to this suggestion, declared that theRe claims had 
been thoroughly examiued; and that it behooved Mr. Ryland 
to address any remonstrance he desired to make thereupon 
to the provincial legislature, which had acted within itK con
stitutional limits in passing this law. ConKideration for it.! 
own dignity and rights would not permit of the question of 
repealing the act being entertained by that body. The domi
nion government, satisfied with these II.8surances of the will
ingness of the provincial government to render justice to Mr. 
Ryland, and fully recognizing that it was for that government 
to decide upon the merits of the case, recommended that the 
act should not be disallowed. Upon being informed of thiK 
decision, Mr. Ryland protested against it, as overriding and 
nullifying the authority of the Blitish Crown in Canada. But 
no action was taken upon his remonstrance." 

Let us now inquire into the constitutional practice, 
authoritatively established in Canada, to regulate the 
exercise by the governor-general in council of that 
supervision and control over provincial legislation which 
has been assigned to the dominion government by the 
British North America act. 

Upon the first occasion wherein the acts passed by 
the legislatures of the Canadian provinces came tinder 
the review of the central government, the dominion 
minister of justice, in a report to the privy council for 
Canada, dated June 8, 1868, submitted the following 
rules for adoption on this subject: -

That while, under the present constitution of Canada, 
the general government will be called upon to consider 
the propriety of the allowance or disallowance of pro
vincial acts with greater frequency than her Majesty's 
government bas been with respect to colonial enact
ments, it is "of importance that the course of local 
legislation should be interfered with as little as possible, 
and the power of disallowance exercised with great 
caution, and only in cases where the law and the ga-

• Canada Sese. Papen,1877, DO. 89, pp. 254-269. And _ ibid. 1879, 
DO. 1I1S. 
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neral interests of the dominion imperatively demand 
it." And" that where a measure is considered only 
partially defective, or where it is objectionable as being 
prejudicial to the general interests of the dominion, or 
as clashing with its legislation, communication should 
be had with the provincial government with respect to 
such measure, and that in such case .the act should not 
be disallowed, if the general interests permit such" a 
course, until the local government has an opportunity 
of considering and discussing the objections taken, and 
the local legislature has also an opportunity of remedy~ 
ing the defects found to exist." 

Two possible grounds of objection to provincil1.1 en
actments are noticed in the preceding report, namely: 
(1.) Where exception might be urged to" the law" it
self, as being in excess of the constitutional powers of 
the local legislature, or at variance with dominion 
legislation; (2.) Where it might appear that proposed 
enactments were contrary to the policy which, in the 
opinion of the governor-general in council, ought to 
prevail throughout the dominion, in view of the ge
neral interests thereo£ 

In order to facilitate the determination of the domi- Report 

nion executive upon such questions, it was advised that, :!~'i:'~rby 
upon the receipt by the governor-general of the acts of justice. 

passed by the legislature in any of the dominion pro-
vinces, they should be referred to the minister of justice, 
and that it should be his duty, as speedily as possible; 
to report in regard to such acts as may appear to him 
to be unobjectionable. If the governor-general in" 
council concurred therein, their approval of these en
actments should be forthwith communicated to the 
provincial government. 

But it should be the duty of the minister of justice 
to report, separately and III detail, upon any acts which 
he may consider open to objection:-
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(1.) As being altogether iIIegal or unconstitutional. 
(2.) As being iIIegal or unconstitutionlLl only in part. 
(3.) In CIl!leS of concurrent jurisdiction, lIS clashing 

with the legislation of the dominion parliament. 
(4.) As affecting the interests of the dominion gene

rally. 
This report from the minister of justice was approved 

by the governor-general in council on June 9, 1868, 
and was subsequently transmitted by a circular de
spatch from the dominion secretary of state to the lieu
tenant-governors of the several provinces.b 

In forwarding these regulations to the lieutenant
governors, through the constitutional channel of the 
secretary of state for the dominion, it is obvious that 
instructions should likewise have been sent to these 
functionarieR, for their general guidance in IISsenting, 
in her Majesty's name, to bills passed by the legisla
tures of their respective provinces, and in regard to 
their discretion in withholding the royal assent to billll 
or in reserving them for the signification of the plea
sure of the governor-general, pursuant to the authority 
which is vested in provincial governors by the British 
North Ameriea act." But, in point of fact, hitherto the 
lieutenant-governors (with the exception of the lieu
tenan~vernor of the new province of Manitoba.) have 
been left entirely without instructions in the fulfilment 
of these important functions. The commissions issued 
to the lieutenant-governors expressly refer to instruc
tions lIS accompanying the same or lIS to be given, from 
time to time, " under the sign-manual of the governor
general," or by order of the privy council of Canada; d 

• Canada Sea. Papers, 1869, DO. 
18. 

c See ant., p. 329. For examples 
of the withholding of the royal ..... 
Ent to bills by lieutenant-gover
JIDl1I of the Canadian proviuces, owl 

of the reoervation of bills for tl,& 
eonoidention of the goveruor-geoe
raJ, tee po6I, p. 3~i. 

• See • fonn of eommiAlion h. 
Canada SeD&Ioe Journalo, 1878, 
p.170. 
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yet no instructions, of either an affirmative or a nega
tive kind, have thus far been sent from the dominion 
government to these officers.· Nevertheless, the lieu
tenant-governors, as dominion officers, have In repeated 
instances very properly assumed the responsibility of 
reserving, for the consideration of the governor-general 
in council, bills which appeared to them to contain 
doubtful or objectionable provisions. 

The power of disallowance of provincial acts has 
been freely exercised by the governor-general in coun
cil, from the confederation of the provinces to the 
present time. For the most part, this power has been 
resorted to only in cases wherein the provincial legis
latures h,lve passed acts which were unconstitutional, 
or beyond their legal competency to enact, But it has 
been sometimes invoked in respect to acts which con
tained provisions that were deemed to be contrary to 
sound principles of legislation, and therefore likely to 
prove injurious to the interests or welfare of the do
minion.' 

On the other hand, the dominion minister of jus
tice has, in repeated instances, declined to advise the 
positive disallowance of provincial acts although they 
contained provisious that he regarded as ultra vires, 
Instead of a resort to the exercise of this statutory 
power, he has sometimes recommended confirmatory le
gislation by the dominion parliament; or he has merely 
called attention to the objectionable clauses, with a view 
to their being amended by the local legislature; or he 
has proposed to leave it to the courts of law to decide 
upon the validity of the particular statute, in the event 

• See Attorney·rTOnera\ Mowat's 
memorandum of Deo.. 16, 1873, in 
Ontalio Seas. Papers, 1st Seas., 
1874, no. 19; Lientenant.-Gow-mor 
Morris'. despatch of Feb. 12, 1876, 

in Canad. Bess. Papers, 1877, no. 
89, p. 149; and ... ibid. p. 172. 

I See Canada Bess. Papers, 1877, 
no. 89, p<USim. And see poll, po 871. 

Disallow
ance of 
provincial 
8t&tUtea. 
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of any question arising thereupon for judicial deter
mination.-

It has occasionally happened, in the case of a provin
cial bill, reserved for the consideration of the governor
general, that simply "no action was taken thereon." 
This course leaves the local government free to re-in
troduce the measure, at their discretion, with any suit
able amendments.h 

In 1876, Lieutenant-Governor Morris, of the province of 
Manitoba, refrained from reserving an act to aboH.h the 
J..egislative Council of that province, because the constitu
tional competency of the legislature to pass it was undoubted • 
Nevertheless. in a despatch to the dominion secretary of .tate, 
he called attention to the questionable policy of the measure, 
and to consideratio'ns which seemed to affect its legality. 
The dominion government, however. decided to leave the act 
to its operation; being of opinion that. even if it were in
valid. "it would be contrary to the spirit in which the power 
of disallowance bas been exercised to interfere with the 
operation of the act." It would be for the legi.lature of 
Manitoba. if necessary, to move the proper authorities for 
legisla~on to remove any such doubt ... • 

• See p<nI. p. 875. For an ""
ample of the OOIllll8 adopted by .. 
provincial government to bring par
ticular legiRWion into harmony 
with the limitations imposed bv !he 
British North America act, see Sova 
Seotia SIaIB. 1&77, c. 4-

• Canada s.... Papero, 1&77. 
DO. 89, p. 154. 

th: :JPthe ~!;, ess:.. "!: 
(34 Viet.. c. 99), to eoofum and yali
date a oettIement of property under 
a will. but at variance with the infen.. 
tWos of the _. Thi.. act " .. 
passed by the Ontario Jegiolatnre in 
11171. and _nted to by !he JienIe.. 
DAnt-gnYemor: although be ailer
.... orda forwarded to !he governor
general a petition from partieo ...... 
eerned agaiJUll; !he act. with a 
_nt that be """';dored !he 
principle involved in thia act to be 

very objectionable. and M forming a 
dangerous precedent; but in the ab
IlleDce of i"'~tructiomJ, and upon the 
advice of hill miniHten, he bad con. 
eluded to aNent to it. 'Ole dam ... 
nion privy council, however I re.
commended that !he act be I.ft to 
ita operat~ 88 it wu within the 
oompetenee of !he provincial IPgi .. 
Ware. (Ibid. pp. II!O-IBI.) At"", 
being tbe occa.lOD of JDlICh JitiJ!'ll
tion, thi.. act-though of doubtful 
expedieney, and an onWlual if _ 
unprecedented interference with pn.. 
vate ripte - WY, nevertheleM. de
.Jared {;y the Ontario Conrt of Error 
and Appeal, in 1873, actnaJly to be 
within tbe IIOOJl" of provinCial le
gislative authority, and yet to be 
YiRnally inoperative OD aeeoan' 
of eerWn defect. and omiooiona 
therein. Gran" Chancer7 lIep. YO!. 
xix. p. 366. 
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In the session of 1868-69, the Ontario legislature 
passed an act to define their powers and privileges, 
which sought to confer upon the Legislative Assembly 
and its members the same privileges as those enjoyed 
by the House of Commons of the dominion. The com-
petency of the provincial legislature to pass this act 
was doubted; and, upon the recommendation of the 
dominion minister of justice, the question was referred 
to the 1!onsideration of the law officers of the Crown 
in England. They gave it as their opinion that, in 
view of sections 92-95 of the British North America. 
act, this enactment. was ultra wea. Whereupon, not
withstanding that the attorney-general of Ontario pro-
tested against this conclusion in an &:ble memorandum, 
the statute was disallowed by the governor-general in 
counciV In 1876, another act on the same subject was 
passed by the Ontario legislature (the 39 Vict. c. 9), 
which conferred certain specified' powers and privi-
leges only upon the Legislative Assembly and upon its 
members. This act was also objected to by the domi-
nion minister of justice, upon the assumption that it 
contained several provisions that were ultra tire8. But 
inasmuch as a similar act, passed by the Quebec legis- Doubtful 

lature in 1870, had been left to its operation, he ad- :~,Id~~: 
vised that the same course should be pursued in regard :.::.:'! tbe 

to this statute, leaving it to the courts of law to decide 
upon any question that might hereafter be raised that 
should involve the consideration of the legality of this 
measure.k 

With a view to impart to all the provincial govern
ments the benefit of any decisions agreed upon by 

I Canada Seas. Papers,18n, no. the Supreme Court of the dominion. 
89, pp. 20'2-211. 221. The judgment of this conrt was in 

• Ibid. pp. 106-114, 825. In favour of the le~atnres. and ad-
1878, the coustitutional question as verse to the opimou entertained by 
to the competency of the yrovincial the dominion minister of justice. 
l.gislatureo to pass acts 0 thi.. de- . See poll. P. 468. 
scription came Wlder the review nf 
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the governor-general in conncil, in respect to the 
legality or otherwise of acts passed by any provincial 
lE'gislature, and to afford to the newer provinces of 
the dominion the advantage of the legislation and 
experience of the older provinces, Lieutenant-Governor 
Morris, of Manitoba, advised in a despatch to the secre
tary of state for the dominion, dated Oct. 10, 1874, 
that '" in the event of the disallowance of an net of a 
local legislature, the fact of the disallowance, together 
with its cause, should, in addition to the notice in the 
Canada gazette, be communicated to the other local 
governments." Governor Morris was informed that his 
suggestion was regarded lUI one that might well be 
adopted in future.' But as yet it does not seem to have 
been carried out. _ 

As a rule, the dominion government refrains from 
any interference with provincial legislation, so long as 
the acts passed are clearly within the competency of 
the local authorities; unless they contain provisions 
which are open to objection upon general grounds of 
publi~ policy, as being calculated to affect injuriously 
the interests of the dominion, or of any particular 
portion thereof. The rea.son of this cautious fOl'bear
ance is not far to seek. 

('.U!;~u. Acknowledging the constitutional supremacy of the 
~";h,;,:~of Crown, and the indisputable right of the supreme 
:~~~ow. authority in every state, to supervise and control all 

legislation therein, according to its discretion (a prin
ciple'of much importance in this connection, to be 
presently adverted to); bearing in mind the fact that, 
under the British North America act, the governor-gene
ral in council is substituted for the queen in council, 
88 the supreme authority entitled to ratify or disallow 
provincial acts, - considerations which would naturally 

I Canada s..... Papen,l877, DO. 59,p. 43. 
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suffice to prevent the adoption of any stringent or 
inflexible rules for the exercise of this sovereign power 
on behalf of the Crown, in respect to acts passed by the 
provincial legislatures, - we must, nevertheless, admit, 
that the rights of local self-government heretofore con
ceded to the several provinces of the dominion are not, 
in any wise, impaired by their having entered into a 
federal compact, and that no infringement upon those 
rights which would be at variance with constitutional 
usage, or with the liberty of action previously enjoyed 
by the provinces when under the direct control of the 
imperial government, would be justifiable on the part 
of the dominion e;xecutive. 

We have already seen that, in the colonies entrusted 
with "responsible government," the royal veto upon 
legislation is now exercised only within certain pre
scribed or easily ascertained limits;" and that no mere 
calculations of political expediency, or difference of 
opinion in regard to the policy of a colonial enactment, . 
would suffice to induce the Crown to veto the same, 
provided only it was within the legislative competency 
of the colony, and did not injuriously affect the inter
ests of other parts of the empire. 

A similar restraint has been observed by the domi
nion government in its control over provinciallegisla
tion delegated to them by the Imperial Parliament. 

There is, moreover, in the case of the Canadian pro- Absolute 

vinces, an additional reason for the cautious and sparing ~~:~.~ .. 
exercise of a veto, by the governor-general in council, laturea. 

upon acts passed by the provincial legislatures ; namely, 
that under their several constitutions, and pursuant to 
the ninety-second section of the British North America 
act, these local legislatures possess powers of legislation 
as complete and absolute within their exclusive jurisdic-

- See anle, p. 128. 
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tion, as those enjoyed by the dominion parliament, or 
even by the parliament of the mother country in their 
respective spheres. This argument was urged with 
much acumen by the learned judges of the Court of 
Appeal in Ontario in 1873, in adjudicating upon the 
constitutionality of a certain act of tIle local legislature, 
" to confirm the deed for the distribution of the estate 
of the late G. J. Goodhue."· 

Thll8, it was observed by Chicf Justice Draper: 
"Conceding to the fullest extent that the powers of 
the legislature of Ontario are defined and limited by 
the British North America act of 1867, I conceive that, 
within those limitations, acts passed in the mode de
scribed by that statute are, as to the courts and people of 
this province, supreme." And by·Chancellor Spragge : 
"The true principle I take shortly to be, that, under 
the confederation act, there has been a federal not a 
legislative union; that to the provincial legislature is 
committed the power to legislate upon a range of sub
jects which is indeed limited, but that, within the limits 
prescI1bed, the right of legislation is absolute." To the 
same effect, Vice-Chancellor Strong remarked, as to the 
power to pass private acts of parliament affecting pro
perty, " that the legislature have that power, in all cases 
where the property and rights sought to be affected 
are "in the province," to the same unlimited extent 
that the Imperial Parliament have in the United King
dom, I have not the slightest doubt-"· 

• Ontario Slats. 34 "iet. c. 99 . 
• In rt! Goodhue, Grant. Chan

cery Rep. vol xix. pp. 386, 418, 
4<>2. These judicial opiniono were 
cited. and tbeir authority eonfinned 
by Vice-Cbanoellor Blake, in 11176, 
in the ease of Cowan It. Wright, 
ibid. vol. mij. p. 62-3. And the 
88Jl)e principle ... u userted by )fro 
JWJtice Bu.rton, in the Outario 
ConrtofAppeal,ia 1879, in the ..... 

of Pa1'lOD8 11'. Citizens' lrumrance 
C~&;.~)'. ~L~.:tf.. j':!.ti:,; 
~iaber" able judgment in the In
preme court of Nt!W Brunswick. in 
11179, ia Steadman ~. IVoherIMon; 
Pug>lley Rep ... ol ii. p. 003. To 
the ........ elfeet, Attomey"Oeneral 
Mowat obt!erred (in 8et'ern r. Tho 
Qu..,.,. Ca.wIA !Supreme Coo" 
Btop. vol. it p. ~1), "where there it 
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But while we acknowledge the force of these conelu- lnh.rent 

sions, and their applicability to restrain the exercise of ~~'~~~lof 
the veto power over provincial legislation, in respect to 3'r!~';., 
bills within the exclusive legislative authority of the 
local legislatures, there still remains in the Crown, by 
virtue of its authority as an essential compouent part of 
every legislative body in the empire, a reserved prero-
gative right of disallowance, which is capable of being 
exercised on all fitting occasions. The method of giv-
ing expression to this inherent and inalienable prero-
gative may vary, according to circumstances, and in 
conformity with the requirements of statute law. It 
may be exercised, as in England by the sovereign in 
person, acting in council; or, as in Canada, by the re
presentative of the sovereign, in her name and behalf. 
But, in either case, the authority is identical, and it 
emanates from the same source; to wit, the prerogative 
of the Crown, For the sovereign, as the head of the 
body-politic, is a constituent part of Parliament; nay 
more, it is in the sovereign, and not in the body which 
the law assigns to advise and assist him, that all legis-
lative authority is vested by the British Constitution, 
as the enacting clause of every act of Parliament de
elareR.P 

The occasions when this prerogative may be Buitably 
invoked cannot of course be anticipated. It is not 
therefore possible to formulate a definition which should 
state explicitly the reasons that would justify the inter
position by the Crown of a veto upon a colonial enact
ment. Suffice it to say, in answer to the objection that 
a power so great and indet~rminate might be injuriously 
or unreasonably exercised, that it is subject to the same 

j'lIrisdiction, the will of the legi,.. Bm~~ .. ' ofth2.S IEdaww.,ard
b 
mth'.<~u~inog ature is omnipoteut, according to llA ~y ___ .. .f 

British theory, and knows no BUpe- the peers, &00, and not the peen 
rior 11\w. U And see the Queeu v. and the commune. 11 Stubbs, Const. 
Burah, 3 App, C .... 904. Hist. vol, ii P. 672. See Stapheu'. 

• In the words of the old Year Blackstone, 00011: iy. c. i. 
H 
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restraints that are imposed upon all other actions of the 
sovereign in a constitutional monarchy: it can only be 
exercised upon the advice, and through the instrumen
tality, of responsible ministers. With this limitation, 
the royal veto upon colonial legislation remains as a re
served power ordinarily in abeyance, but capable of be
ing resorted to, whenever, in the judgment of tbe Crown 
and its responsible advisers, the welfare of the particu
lar colony or province, or the interests of the nation at 
large, may demand the interposition of the supreme au
thority.q 

Applying this doctrine to the control exercisable by 
the governor-general in council over provincial legisl", 
tion, the judges of the Supreme Court of Canada have 
pertinently observed that there is" no doubt" of the 
prerogative right of tbe Crown to veto any provincial 
act, and that it" could even be applied to a law over 
which the provincial legislature had complete jurisdic
tion. But it is precisely on account orits extraordinary 
and exceptional character that the e.xercise of this pre
rogative will always be a delicate matter. It will 
always be very difficult for the federal government to 
substitute its opinion instead of that of the Legislative 
Assemblies, in regard to matters within their province, 
without exposing themselves to be reproached with 
threatening the independence of the provinces;" not 
to dwell upon the possible consequences of a province 
choosing" to re-enact a law which had been disallowed." 
Moreover, the assertion of this prerogative right by the 
dominion government "will always be considered a 
harsh exercise of power, unless in cases of great and 
manifest necessity, or where the act is 80 clearly beyond 
the powers of the local legislature that the propriety pf 
interfering would at once be recognized.'" 

• See IUII_, 1" 128. Canada Sup. CouR Rep. YoL ii. 
r C. J. Richanls, and ,Tadge pp. 96, 131. 

Foumier, in Severo •• The Queeo, 
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The precise extent wherein the governor-general in 
council- in fulfilment of the powers, conferred upon 
him by the British North America' act, in the supervi
sion of provincial legislation - has disallowed acts 
passed in the provinces, because they were at variance 
with rule!!. hereinbefore recited, and which were esta
blished to define and regulate the powers assigned to 
the provincial legislatures by that statute, will appear 
on reference to the subjoined memorandum, for which I 
am indebted to Mr. Z. A. Lash, the deputy of the mi
nister of justice of the dominion;-

The power of disallowance of provincial statutes is al. 
ways exercised with caution. The dominion government 
has, sinoe confederation, exercised this power in very few in
stances, compared to the large numb~r of acts which, since 
confederation, have been passed, by the several provincial 
legislatnres. ' 

TIJ numbers of acts passed by the provinces; from con. 
federation, in 1867, - or from the entry of particular pro
vinces into the federal union, - to the year 1878, inclusive, 
are as follows: -

Ontario • • • 1,000 
Quebec . • • 812 
New Brunswick ' • 1,005 
Nova Scotia. • • • 1,081 
Manitoba (from 1870) • • • 804 
British Columbia (from 1871).. 209 
Prioce Edward Island (from 1873) 195 

Total. • • • • • •• 4,606 

And the total numbers disallowed, within the same period, 
are as follows: -

Ontario ••. 
Quebec ••• 
New Brunswick 
Nova Scotia • • 
Manitoba ••• 
British Columbia. • 
Prince Edward Island 

Total. • • 

8 
2 

none. 
4 
6 

12 
none. 

.Z1 
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This is a very small percentage, and shows how reluc
tantly the power is exercised. It by no means follows, 
however, that only twentY-l!even acts have been thought 
objectionable by the dominion authorities during the pMt ten 
years. The practice has beeu, before taking the extreme 
co11rse of disallowing an act, to call the attention of the pro
vincial government to its objectionable features, and give 
them an opportunity of promoting its repeal or amendment. 
Occasionally, however, from the very nature of the act it.elf, 
or from the sbortness of the time for dis"llowance, it h .... been 
thought necessary to disallow it, without waiting for its re
peal. During the last ten years, many provincial acts have 
been objected to, and have accordingly, within the time (or 
disallowance, either been wholly repealed or else amended so 
as to remove the objections. 

If an act be, in its main features, clearly beyond the pow
ers of the provincial legislature. it would seem to be the duty 
of the dominion authorities to disallow it; unless, within the 
limited time. it be repealed or so amended 88 to remove the 
objectionable features. 

It is often very doubtful whether an act be within or be
yond the competence of a provincial legk.lature; and very 
often acts which, in their main provisions, are clearly valid, 
contain some provision beyond the competence of the legis
lature. Moreover, in the character of the enactments which 
may be beyond the powers of tbe local body, there is often a 
vast difference. Though all such provi.ions are alike void, 
some of them may. without inconvenience. be passed by with
out interference by the dominion government; while. to take 
the same course as to others, might produce serious embaJTall8-
ment and confusion. It is, therefore. in p-BCh particular ca...e, 
a question to be decided. whether an act, though containing 
some void provisions, should be disallowed or left to its 
operation.' 

In deciding as to the disallowance of an act, the govern
ment is not confined to considering its validity in a Jeg-.. J 
point of view. The power of diea1lowance is a general one; 
and, in arriving at a concl.won as to its exercise. the govern-

• See Beporl of the minioter of jnsIice (lIr. Blake). of Dee. 22, l1l7a, 
in Canada s.... Papeno,18T1, 110. 8Il, P. f.'iO. 



DOMINION CONTROL IN MATTERS OF LEGISLATION. 373 

ment have undoubtedly the right to take into consideration 
other matters than those affecting merely the validity of the 
act. For instance, they may and should consider whether it 
affects imperial or dominiou interests. --

The same principles (among others) would apply in de
ciding as to giving or withholding asseut to a reserved bill. 
The government have, on several occasions'- dealt with pro
vincial acts [as well as with bills which have been reserved 
for the consideration of the governor-general ill council] upon 
those priuciples.' 

In 1877, a peculiar case arose in reference to an act Dominion 

irregularly passed in the province of Quebec, which is ~~e~e:~ 
deserving of special mention, as illustrating the control =c~:·1 
exercised by the dominion government in matters of •• ril)'. 
provincial legislation. 

A bill intituled .. an act to provide for the formation of 
joint-stock companies for the maintenance of roads and the 
destruction of noxious weeds," was inadvertently assented to 
by the lieutenant-governor of the province of Quebec, upon 
a certificate that it had duly passed both houses of the legis
lature. It afterwards transpired that, although passed by the 
Legislative Council, it had only been read twice in the Assem
bly. Through the mistake of the clerk, it was certified as 
passed without amendment, returned to the Legislative Coun
cil, lind assented to by the lieutenant-governor. On the dis
covery of this mistake, the governor-general was immediately 
appealed to by the provincial attorney-general, with a request 
that he would disallow the act. But the dominion minister 
of jru;tice (Mr. Blake) declined to ad vise this course. He 
reported that, in his opinion, .. the assent was void, and the 

t For particular instances, see served acta from Manitoba in 1872, 
report of the minister of justice to and oue in 1876, which, though 
council, 011 Oct. 16, 1876, on the within the undoubted competency 
Quebec Act, 39 Viet. (1875), II to of the provincial legislature, were 
compel assurers to tn.ke out a Ii- regarded by the dominion govem
cense." Canada Sese. Papers, 1877 t meut as being premature and UDIIe
bO. 69, p. 139. Also, the order in cessary. Ibid. pp. 179, 230. Also, 
council withholding assent to a re- the I1lport to council ou ca.p. 26 of 
served act of British Columbia, of the acla of Manitoba of 1876. Ibid. 
1872. Ibid. p. 174. Also, the Ol'- p. 807. 
dei'S in couucil respecting four re-
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bill is not an act," and under these circumstances the power 
of disallowance could not properly be exercised. He pointed 
out that, according to precedeut, an act might be passed 
in the ensuing session of the provincial legiNlature, to de
clare this act to be invalid; and tbat, meanwhile, it was in 
the power of the lieutenantrgovernor in council to refrain 
from putting it into operation. This report was communi
cated to the Quehec governmeut, who, concurring in the opi
nioll that the act, having been assented to in elTor, .. Was bllt 
blank paper," directed that it should not be printed amongst 
the statutes of the session.u 

Control of In respect to the north-west territories of the domi
l:gi.::ri~oD nion of Canada, - which do not yet possess representa
~~ go- tive institutions and local self-government, but are 
mente. presided over by a lieutenant-governor, assisted by an 

executive council, both appointed by commission under 
the great seal ofCanada,-the dominion government 
exercises a more direct and less limited control. These 
territories were constituted by acts of the parliament of 
Canada passed in 1871 (c. 16), in 1875 (c. 49), in 1876 
(c. 21), and in 1877 (c. 7). Under the authority of 
these statutes, all acts or ordinances passed by the lieu
tenant-governor and council of the territories," come 
into force only after they have been approved by the 
governor-general in council, unless in case of urgency;" 
and all ordinances passed in the council may be dis
allowed by the governor-general in council, at any time 
within two years of their being passed.' 

Thns, the act passed by tbe governor and council of the 
territories in 1873, to authorize the appointment of magi.
trates and coroners therein, was disallowed; although it was 
within the competency of the local government to enact it, 
because the governor-general in council considered Of that until 
the settlement of the country shall have reached a more ad-

• Caoada s-. Papen.1879. DO. 26. lbUl. DO. 19. Papers in the .... 
of Lieutenant-Gooemor Letellier, pp. 12. 20. 

• Orden in CoWJciJ, 1M9-74<, pp. 463, 494. 
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vanced stage. it will be inexpedient to allow the act to go 
into operation."" ' 

But the dominion government- either from motives Judicial 

of policy, or otherwiee - may choose to abstain from ~~c!~~i';: 
the exercise of the powers vested in them by the Bri- ~f.~.ft!.la
tish North America act to disallow obJectionable mea,. Cauada. 

sures passed by the provincial legislatures. AlId yet 
certain of these measures may, in fact, be ultra vil'e8, 
and beyond the competency of provincial authority. 
In such a contingency, as we have already seen, it is the 
right and duty of any court of law, within the province, 
to entertain and decide upon the validi~y of the parti-
cular statute, or provision in a statute, which has been 
impeached." The judgment of the court upon this 
question is, of course, open to appeal, and liable to be 
reviewed and annulled by a court of superior jurisdic-
tion, whose decision likewiee may be examined and 
adjudicated upon, either by the Supreme Court of the 
dominion, or by the judicial committee of the privy 
council in England. 

By this process, a final and authoritative decision can 
be obtained, in respect to the legality of any provincial 
enactment, from the highest legal tribunal in the em
pire. And, if the decision should be adverse, the statute 
in question would become void and of none effect. This 
valuable safeguard against the wrongful exerciee of the 
powers of provincial legislatures ie always available, 
and recourse can be had to it by all parties who con
sider themselves aggrieved by any provincial statute, 
and who are of opinion that the same was invalid. 

The following precedents will explain the circum-

.. Canada Soss. Papers, 187'1, 
no. 89, p. 69. &oe further, in re
gard to lawtI and ordinances of the 
[OMl goverumpnt of the lIort.h·west 
territories. aud tbe coutrol of the 

dominion government over the 
same, ibid. 1876, uo. 70; ibid~ 
1878. no. 45. 

• s..e dill., p. 219. 
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stances under which provincial enactments have been 
reviewed by Canadian courts since confederation:-

In November, 1870, the Circuit Court of Montreal decided 
that an act passed by the Quebec legislatlll'e, to extend the 
powers of a benefit 80ciety, called" The Union St. Jacques 
of Montreal," so as to save them from financial embarrass· 
ment, was uncoustitutional and void; inasmuch as it trenched 
upon powers, in relation to bankruptcy and insolvency, ex· 
clusively reserved, by the British North America act. 1867, 
to the dominion parliament. This judgment WaH affinned 
by the Court of Queen'8 Bench for the province of Quebec. 
But on July 8, 1874, the judicial committee of the privy 
council revcI"ed this decision, and declared the act in que.· 
tion, as dealing with a matter of private and local concern, to 
be within the competence of the provincial legislature.' 

III December, 1877, the Superior Court of Quebec decided 
that the provincial legislature had not power to declare the 
salaries of emvloyes of the dominion government to be liable 
to seizure; and that 80 much of the fifth section of the pro
vincial Act 38 Vict. c. 12, as required a return to be made in 
regard to public officers, was not applicable to an officer ap
pointed by the dominion government, al though he re.ided in 
the city. of Montreal in the capacity of collector of inland 
revenue for the fede!" .. l go,'erument." 

In March, 1878, the Ontal'io Court of A ppeal, reversing a 
judgment of the Court of Queen's Bench, held that a provincial 
legislature is not competent, under the British North Ameri<:a. 
act, 1867, to impose a tax upon the official income of an offi· 
cer of the dominion government, or to confer power to this 
effect upon a municipality; and that a section of an Ontario 
statute, which authorized the levying of assetII!ment.i on sale.
ries of dominion officials, was Ultra fJire •. • 

, Quebee stat. a.~ Viet. .. 58. 
Low .. Canada Juri ... , voL n. p.212. 
P. C. Appeals, vol. n. p. 3L La .. 
Timeo Rep. N. S., vol. sui. y. lIl. 
The same point w&.. raised ID Dow 
•. Black; wherein the jUfliciai c0m
mittee decided. that a New B~ 
wick statute, declared by the pro
nucia! SUl'"'me Court to be void, 
M being in eSCiPSH of the powers yes&
ed ill Ibe prariucial IegislaWre by 

the imperial let, was withi" the 
oompetency of tUM ~'"'Iatnr.. (P. 
C. API""'is, vol. n. p. 272.) s.e • 
decislOp upon inllOlv"".y legislation, 
R ..... n " Ch .. I.,., N. S. Sup. Ct.. 
Rep. vol. i. p. 137 • 

• L. C. Jorl.t, vol. ml. p. 268. 
• Leprobon o. The City of 0t

tawa, 40 U. C. Rep. p. 4116. 2 (}J4. 
App. Rep. p. 622. 
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In July, 1878. the judicial committee of the privy council
affirming judgments of the Quebec Court of Queen's Bench. 
and Lower Canada Superior Court- decided that an act of 
tbe Quebec legislature imposing a tax upon policies of assu
rance. and on receipts and renewals ,thereof. was in excess of 
the powers of provincial legislatures under the imperial star
tute. it being virtuallyI' stamp act, and not- as it purported 
to be - merely a license act. It did not impose a tax on tak
ing out a license to follow the business of insurance. - which 
would have been within the competency of a provinciall~gis-
lature. - but it imposed a tax on the taking out of a policy 
of assurance. A provincial legislature may impose "direct 
taxation within the pr(lvince." for revenue pUlposes. But a 
stamp duty is .. indirect taxation." which can only be levied 
by authority of the dominion parliament. The act was ac
oordingly declared to be ultra vires and void."' 

In September. 1878. the Supreme Court of British Columbia 
decided that an act passed by the provincial legislature. in 
the preceding session. reqniring every Chinese person over 
twelve years old to take out, under heavy penalties. a license 
every three mouths. for which ten dollars shall' be paid in 
advance. - in lieu of the customary taxation payable by the 
people for public purposes. - was ultra vires and unconstitu
tional; not ouly as being at variance with the treaty obliga
tions between Great Britain and China. under which Chinese 
immigrants into any part of the queen's dominions should be 
free from exceptional burdens and disabilities; but primarily 
because. under the British North'America act. it appertains to 
the dominion parliament, and not to the provincial legislatures 
to pass laws affecting trade and commerce. the right of aliens, 
Bnd the obligation of tl'caties.· 

• Attorney-General for Quebec •• 
The Queen Insurance Company, 
Law Rep. 3 App. C ...... p. 1090. 
In Regina •. The Just.ices of the 
Peace of K iug's County l a B80tion 
of a New Brunswick act was de
clared to be void, as being beyond 
the powe.'S of the 1001\1 1',g;slatUl'e_ 
2 Pugsley Rep. p. 635. For similar 
cases, see Regina v. Chandler, 1 
Hannay Rep. p. MS. Ex: port. 
M .... ks. Uupubl. Rep. New Bruwt-

wick, Hil. T. 1872. Regina~. 
Lawrence, 43 U. C. Q. B. 164-

• Judgment of Mr. Justice Gray, 
as to the validity of the Chinese 
tax bill. (Printed by onier of go
verument; see Brit.. Columbia&ss. 
Pape.'S.1879.) Brit. Col. Statutes 
1878, o. 35. Governor's speech on 
opening B. C. legislature, Jan. 29, 
18.9. See further ou this lubject, rmt., po 159. 
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By two judgments, delivered respectively in March and 
May, 1879, the Ontario Court of Appeals gave imporlant de
cisions in the construction of sl1b-section two of the ninety-first 
ClaU116 of the Briti.h North Amelica act, 1867, which assign. 
all matters affecting" the regulation of trade and commerce .. 
to the parliament of the dominion, and of sub-section eleven 
of the ninety-secorid clause of the act, whereby" the incor. 
poration of companies with provincial objects," ;. lU!IIigned ex' 
elusively to the legislatures of the provinces. 

• 1;he judgments above mentioned concerned, firstly, the 
Citizens' Insurance Company, which had been incorporated by 
an act of the dominion parliament, pll88ed in 1876; and, se· 
condly, the Westem A .. urance Company, which was incorpo
rated by the parliament of Canada before confederation, and 
their charter afterwards amended by the dominion parliament. 
Cases in relation to these companie. had been adjudicated 
upon by the Court of Queen's Bench of Ontario, and were 
submitted afterwards to the consideration of the provincial 
court of appeals. 

This court decided that, while" the regulation of trade and 
commel'ce" in Canada was within the exclusive juriodiction 
of the dominion parliament, and while that parliament was 
competent to incorporate companies to transact insurance 
business throughout the dominion, with liherty to enter into 
Buch contracts 88 should come within the designated purposes 
of the company; yet that it had no power to confer privilege. 
to be exercised within any of the provinces. except with their 
assent and recognition; and conld not authorize a company 
created by dominion legislation to make contracts in particn
lar provinces, except 88 the legitilature of the province might 
ratify and approve. Any provincial legisl .. ture was compe
tent, in its diocretion, to exclude a dominion corporation from 
entering into contracts of insurance within the limits of the 
province; or might exact whatenr security they should deem 
to be reasonable for the performance of its contracbl. 

For, within their respective limits, the court held that each 
legislature is enpreme, and free from all control by the other. 

And though, by a dominion statute. the general powe ... of 
a company previously incorporated are capable of being modi
fied or enlarged, such company is not, thereby, removed from 
the scope of provincial legi.lation prescribing condition. iu-
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cidental to their contracting within the limits of the pro
vince.· 

On May 81, 1879, Judge JohnsOn, sitting in the Superior 
Court, Montreal, decided that the power claimed- by the city 
of Montreal to impose, by way of a penalty, ten per cent in
terest on overdue taxes, and which had been enforced 'Under 
the authority of an act of the Quebec legislatw'e, passed hl 
1878, was illegal; notwithstanding that such a power had 
Leen lawfully conferred by the provincial parliament of
Canada, prior to confederation. Under the British North 
America act, legislation on the subject of interest is now ex.
clusively assigned to the authority of ,the dominion parlia
ment,· 

In October, 1879, the Supreme Court of Nelv Brunswick 
gave an opiuion adverse to the constitutionality of the Cauada 
temperance act of 1878; one of the judges (Palmer) dissent
ing. But upon this question so mucll diversity -of 1>pinioD 
prevails, that it is evident it cannot be finally disposed of 
without a decision from the Supreme Court of the dominion, 
which is the appropriate tribunal for finally adjudicating upon 
the legality of legislation passed either by dominion or provin-: 
cial authority. 

Again, in 1879, it was decided, by the Supreme Court of 
New Brunswick, that a license granted by the minister of 
marine and fisheries of the dominion of Canada, ---pursuant 
to the Canada statute (81 Vict. c. 60) for the regulation of the 
fisheries, - authorizing certain persons to fish in fresh-water 
rivers in New Brunswick, was illegal. The conrt were of 
opinion that, inasmuch BS the several provincial legislatw'es, 
prior to confederation, whilst enacting necessary laws for the 
protection of fisheries, had always scrupulously ahstained 
from any interference with the right of property of the ri
parian owners in the fish, it was therefore not competent for 
the dominion parliament, in legislating under the authority of 
the ninety-first section- of the British North America act, in 
regard to .. the sea-coBSt and inlalld Dsheries" in the domi
niou, to assume a greater power than the legislatures of the 
different provinces had been accustomed to exercise._ The 

• Up. Can. Q, B, Rep, ..,\, :diii. • The Montreal Lega\ N ..... 
p, 260, Ont, App, Rep. vol, iv. vol. ii, P. 186. 
pp. 96, 103, 281. 
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Canada act (31 Vict. c. 60) could not be construed to author· 
ize the grant of leases in fresh·water rivers, where such 
rights did not already exist; and any lease granted by the 
dominion minister of marine and fi.heries to fi.h in fre.h· 
water rivers which are not the property of the dominion, or 
in which the soil is not in the dominion, is accordingly null 
and void. For the British North America act is distriuutive 
merely, in respect to powers of legislation exercisable by the 
dominion parliament and by the local legislatures respectively; 
and the dominion parliament may not intrench upon propert'y 
and civil rights which are under the guardianship and 8nbject 
to the power of the local legislatures, except to the extent that 
may be required to enable parliament .. to work out the leg'i.la
tion upon the particular subjects specially delegated to it." r 

Similar case.., wherein the validity of acts passell by pro
vincial legislatures has been pronounced upon by Canadian 
courts of law, have already been reviewed in other parts of 
this volume, and need not, therefore, be specially cited in this 
section. It will be sufficient to refer to the case of the school 
acts passed by the New Brunswick legislature;' to the Onta
rio statute for the union of Presbyterian churches;' and to 
the Goodhue estate act, abo p"""ed by the legislature of 
Ontario.' 

As an indispensable adjunct to the great imperial 
mellBure which joined the British provinces in North 
America in federal union, the dominion parliament WBII 

empowered by the one hundred and first section of the 
British North America act, to "provide for the consti
tution, maintenance, and organization of a general 
court of appeal for Canada." This intention of the 
Imperial Parliament WIIB not carried out until 1875, 
when an act WIIB pa.!'sed for the establishment of a 
Supreme Court for the dominion, which should serve lIB 

a court of appeal from the provincial courts, and like
wise possess original jurisdiction as an exchequer court 

f Steadman •• RobertooD.2 Pop
ley and Burbidge, iiSO • 

• s.e""' .. p. 341. 

• See ani •• p. 356. 
I See ante, p. 368. 
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in revenue causes, and other cases in which the Crown 
is interested. In 1876, further jurisdiction was con
ferred upon this court for the trial of suits against the 
Crown in Canada by petition of right. 

By the Supreme Court ad of 1875, the governor in 
council is empowered to refer any matters whatsoever 
to the court for hearing or consideration; and the judges 
are required to examine and report upon any private 
bill, or petition for the same, that may be referred to 
them by the Senate or House of Commons of the domi
nion. It is also provided that, when the legislature 01' 
any province in Canada shall have passed an act agree
ing to the exercise by the Supreme Court of jurisdiction 
in controversies b~tween the dominion and any such 
provinoe, or between any two or more provinces; or, in 
suits wherein the question of the validity of a dominion 
or provincial statute is material to the decision thereof, 
then the Supreme Court shall exercise jurisdiction in 
regard to such matters. ' The legislature of Ontario, by 
an act passed in 1877 (40 Vict. c. 5), authorized and 
confirmed such references to the Supreme Court on be-
half of the province of Ontario. . 

Herein consists the peculiar value and importance of Impo .. 

a supreme court in a colony, or dominion, wherein li'o':n"i'ni!: 
a federal government has been established. Such a ~upreme 
tribuno.I is available for the determination of all legal oun. 

controversies between the supreme and the local autho-
rities; and especially of questions resulting from the 
exercise of the legislative power, whether by the fede-
ral or provincial legislatures. It is the very crown aud 
counterpoise of all authority entrusted to subordinate 
governments by imperial law, and it affords a constitu-
tional method of ascertaining the proper bounds and 
limitations as well of provincial as of federal rights. It 
is the truest and most effectual safl'guard of the people 
against the abuse of powers, either on the part of the 
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greater or lesser body upon which jurisdiction has been 
conferred. Independent of party conflicts, and supe
rior to the corrupt influences by which all legiKlatures 
are liable to be assailed, a supreme court conveys an 
element of stability and of respect for the supremacy 
of law, not otherwise attainable in political institutions. 
It is likewi.'Ie a guarantee for the impartial administra
tion of justice, and for the maintenance of sound princi
ples of government, without which popular institutions 
would easily degenerate into an instrument of oppres
sion. Such advantages have already accompanied the 
establishment of a supreme court for the dominion of 
Canada. Although but five years have elapsed since 
the creation of this court, it has already determined 
several weighty and intricate questions of constitutional 
law, wherein a conflict of opinion and of powers had 
arisen between the local and the federal authorities. j 

For example. mention may here be made of two important 
decisions of the Supreme Court.-in addition to the e_ 
cited in the note to the preceding paragraph, -one of wbich 
di.poses of the question of the validity of a p)'ovincial enact

. ment, and the other confirms a statute passed by the do-
minion parliament. which had occasioned much litigation. 
and had been adjudicated upon, in contrary ways, by several 
provincial courts. 

In January. 1878. the dominion Supreme Court decided. on 
an appeal from a judgment of the Ontalio Court of Queen'. 
Bench, that tbe act of the Ontario legislatul'e (37 Vict. c. 32), 
requiring brewers to take out a license for the ... le of fermented 
or malt liquors by wlwkoale, was not within the competency 
of a provincial legislature ; that the power to tax and regulate 
the trade of a brewer, being a matter of exci.e, and the rais
ing of money by .. taxation," &II well as for the restraint and 
.. regulation of trade and commerce," ia compriaed ~thin the 

J See eopecially the judgment on p. 468; the jodgmeot 011 cIeri
the question of queen'. eou.MeJ, ea1 interference at eleetioDa, tItlU, 
ani •• p. 245; the ju~t on the p. 317. and the jodgmenla DOled iu 
POW""" of JocaI Jegio\atm'e8,~, the len. 
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class of subjects reserved, by the ninety-first section of the 
British North America act, to the exclusive legislative autho
rity of the dominion parliament; aud that the license imposed 
by the said provincial statute was a restraint and regulation 
of trade, and not an exercise of municipal or police power. 
Under the Ilinety-secoud section of the imperial act, local 
legislaturell are empowered to deal exclusively with such 
licenses only as are of a local or municipal desCl'iption, The 
taxing power of a'provinciallegislature (as hlIS been allinned 
by the judicial' committee of the privy council, in a case 
already referred to k ), is confined to direct taxation, in order to 
l'&ise a provincial revenue; and to the grant of licenses, to 
shops, saloons, taverns, auctioneers, and .. other licences," for 
purely municipal and local objects. for the purpose likewise of 
l,.usiug R revenue for provincial, local, or municipal purposes,l 
Moreover, this taxing power of the local government mllst 
not be exercised so as to encroach upon, or to conflict with, 
the taxation in aid of dominion revenue, which is authorized 
to be exolusively imposed by the federal parliament,m 

In January, 1879, the Superior Court of the pl'ovince of On dom!

Quebec decided, that the dominion controverted elections act f'ion l~w 
of 1874, which imposed certain duties upon the judges of that e~:c~g 
COUlt for the trial of election petitions against the return of petitions. 

members elected to serve in the dominion House of Commons, 
was within the competency of the dominion parliament, under 
the British North America act, 1867; notwithstanding that, 
by the ninety-second section of this act, .. exclusive powel'S " 
are conferred upon the provincial legislatures to make laws 
respecting" the administration of justice" in the respective 
provinces, .. including the constitution, maintenance. and or
ganization of provincial courts, both of civil and of criminal 
jurisrliction." 

This COUlt held that, while the dominion parliament could 
not alter the .. constitution" of provincial courts, or enlarge 
their powers, even for the pnrpose of enabling them to try 
"lection petitions, as aforesaid, yet that these oourts were 
alrendy competent to undertake s\lch duty, as they possessed 

• Attorney-General for Quebec •. The Queen Insurance Co., Law 
Ref' 3 App. C ... 1090, See a .... p. 877. 

Canada Supreme Court Rep. vol. ii. pp. 70. 88. 97 • 
• Ibid, Judge Fournier. pp. 130-133. Judge Henry. pp. 136-140. 
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civil juriddiction to try and determine .. all civil matters" 
arising within the province. And in8llmuch as the dominion 
parliament was undoubtedly competent. by the expre811 au
thority of the imperial act. to create a new court for the tl'ial 
of controverted elections (a pJivilege of which it had actually 
availed itself by an act passed in 1873, and since repealed) it 
was equally empowered. instead thel'eof. at its diHcretion, to 
Msigu to the judges of existing COUlts. judicial duties for the 
determination of such q uestiolll!, the same not being incon
sistent with their primary and ordinal'Y function •• but rather 
being services which they were specially qualified to rendcr 
on behalf of the dominion.· 

This doctrine had previously been affirmed by the Ontario 
Court of Common Pleas. in December. U!78. the judges nnalli· 
mOUldy agreeing that the election triala act of 1!!14 was bind
ing upon them." It was also approved hy the Court of 
Review at Montreal. in 1875, ill two distinct cases.> An 
elaborate judgment to the same effect was rendered by the 
Quebec Provincial Court at St. Hyacinthe and Sorel. On a 
motion to appeal therefrom. made before the Court of A rreald 
at Montreal, as also upon other similar ocea.~ions. Chief·J u.tice 
Sir A. A. Dorion vindicated the right of the dominion parlia
ment to impose the duty of trying federal election petitions 
upon Provincial Courts. He BSlW-rted tluit the domillion par
liament, when legislating upon mattera within its jurisdiction. 
could impose duties upon any subjects of the queen iu the 
dominion, whether they were officials of provincial courts, 
other officiala. or private citizens.' 

• Chief Justice Meredith. in 
Langlois d aI. D. Valin. It .hould 
be stated, however. that in three 
other actions bron~bt before the Su
perior Conrt, at Quebec, in January, 
1879, wherein the same question 
..... onbstantially raiaed. two d~· 
sioDB, adverse to the commtntionai
ity of the dominion statute, were 
rendered, by different jqdges, ODd 
but one confinning the law. as ex
plained by C. J. lleredith. B.1an
ger d. 01. fl. Caron; Dubuc t!I td . •. 
Vallee; Guay d aI. •. BJaochet, 
Quebec Law ReportB. voJ .... IlOO. 1 
and 2. In April, 18;9, Judge JoIo. 

Cord, in the SOl"'rior Court of 
Montm&f!DY. likewlJlegave judgment. 
against the dominion .tatut.e~ lind. 
vol. v. p. 191. 

• Ontario ComlDOll PI ... Rep. 
voJ. niL p. 261. 

• JAwer Canada Jurist, vol. X'l:. 
pp. 77, 86. 

C Bruneau P. MaM1Ie, L. C. Ju
rut. ToL :uiiL p. 60.. Thl! earne 
point anJlIIe in other casea before the 
Conrt of App<aI. which were not .... 
ported; but the decisions onifonoly 
BU.'ltainf"d the ilJd~taf the conn, 
aarendered.,y Cbief.Juoti .. Dorion. 
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The validity of the dominion election trials act of 1874 was 
thus confirmed by the weight of judicial authority. But in
asmuch as decisions to the contrary effect had been given by 
sevem1 learned judges, the question was appropriately sub
mitted to the considel'ation of the Supreme Court of the do
minion, upon an appeal from the judgment of Chief-Jnstice 
Meredith ill. the case of Valin v. Langlois. 

On Oct. 28, 1879, the ·Supreme COlllt, in judgments deli
vered by all the judges present, unanimously agreed to dismiss 
the ILpp~al with costs, thereby confirming the constitutionality 
of the dominion statute, upon grounds equally applicable to 
all the provinces. 

The court were of opinion that, under the British North 
America act, tile exclusive legislative power of the provincial 
. Assemblies was limited and coufined to the subjects specifi
cally assigned to them. But that all other powers of legisla.
tion for the welfare and good government of the dominion, 
including wbat is specially assigned to the dominion parlia
ment, but not so as to restrict the generality of the supreme 
authority con felTed upon the same by the imp~rial statute, 
were expressly and exclusively conferred upon the parliament. 
of Canada. In fact, the ~uthority of the federal power, o\,er· 
the matters left under its control, is exclusi ve, full, and allso
lute; whilst, as regards at least some of the matters left to the 
provillciallegislatures, their authority cannot be coustrued as 
being similarly full and exclusive, when, by sucb construction, 
the federal power over matters specially left undef its conb:01 
would be lessened, restrained, or impaired. 

That, in matteI'S which concern the election of tbeir mem
bers, the dominion House of Commons had undoubted and 
exclusive jurisdiction. It was therefore competent to parlia.
ment to bunsfer to the civil tribunals in tile sevel'8l pro
vinces, having superior original jurisdiction, cognizance of all 
rigbts arising out of election petitions; and tbat in so doing 
there was no invasion or encroachti.ent wbatever upon the 
rigbts of 10001 legislatures. And that, inasmuch as parliament 
may trausfer such cognizance ahsolutely, it may do so quali
fiedly or Bub modo, by defining tbe mode in which the cogni
zance shall be exercised; whicb. hy prescribing the mode of 
procedure. is what was actually dOlle. Neither is such pre
scribing of the mode of pl'OcedUl'e an 811Cl'ORChment upon the 

116 

Validity 
of domi
nion elec
tion triH.le 
act. 



386 PARLIAMENTARY GOVERNMENT IN THE COLONIES. 

rigbts of the local legislatures ; for the fourteenth 8ub-Rection 
of tbe ninety-second clause of the B.itish North A meriea 
act must plainly be read as conferring upou the local legil!
latures the right to prescribe procedure only in such civil 
mattei'll as were, by the preceding sub-section, placed uuder 
their exclusive control. 

That the dominion parliament is at liberty either to create 
new courts, wben public necessity may require it, for the bet
ter administration of the law8 of Callada; or to a..sign to the 
jurisdiction of existing courts allY further mattei'll, appro
priate to tbeir sphere of duty. For, when legislating within 
its Eroper hounds, the dominion parliament is clearly compe
tellt to require existing courts, iu the respective proviuce ... 
alld tbe judges of the same, who are appointed by the domi
nion, paid by the dominion, alld removable ollly by addre •• 
from the dominion parliament, to enforce their legislation. 
Such an exercise of authority constitutes no inv8l!ion oC the 
rights of the local legislatures. 

That the exclusive power of the local legislatures to make 
laws in relation to .. property and civil rights in the province .. 
must necessarily be read in a restricted and limited sense; 
because many matters wbicb directly invol ve property and 
civil rights are legitimately and without question affected, 
controlled, and guarded by dominion legislation. The com
petency of the local legislatures to make laws respecting civil 
rights is confined to tbose .. civil rights" which are not 
affected by dominion powers oC legislation, and do not come 
within the scope of tbe same. Moreover, it is expressly pro
vided, in the ninety-first section of tbe British North America 
act, that any matter coming within any of tbe classes oC sub
jects assigned to the exclusive authority of the dominion 
parliament shall not be deemed to come within the class of 
matters of a local or private nature comprised in the enume
ration of the subjects assigned by this act to tbe exclusive 
legislative authority of the provinces.' 

The foregoing decisions, and e!<pecial1y those of the 
Supreme Court of the dominion, are of inestimable value 

r Canada Supreme Comt Rep. : judgment.. deli .. eTPd on Oct. 28. lJl79, 
by Cbief-Justice Rilc:hie. and by.Judge. Fourni .... Henry, Tuchereau, 
aDd Gwyn ..... 
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in the construction of the written constitution conferred Judlei.! 

upon Canada by the British North America act. They :~;~'1:fe ... 
lift out of the narrow groove of a mere technical inter- ~i.~f~:!:'" 
pretation principles of legislation concerning which C8r tute. 

nadian statesmen, whether federal or provincial, need 
to be accurately informed, and should be agreed. They 
secure to the dominion parliament the exclusive con-
trol and determination of all questions of national im-
port Rnd significance; while they uphold the provincial 
governments in their statutory right to frame whatso-
ever laws may be necessary to develop their internal 
resources, and to strengthen and improve their local 
and municipal institutions. For vigilance, and the ex-
ercise of judicial impartiality, by legal tribunals, is 
equally indispensable to prevent encroachment by the 
dominion parliament upon local rights,-which have 
been assigned by imperial authority to the guardianship 
and control of the provincial legislatures, - and to pre-
vent invasion by local, legislatures of the powers which 
appertain to the supreme jurisdiction of the dominion 
parliament. 

The appropriate limits of dominion and of provincial 
jurisdiction, thus ascertained and confirmed by judicia,l 
authority, coincide with the opinions expressed by lead
ing statesmen in the Imperial Parliament as to the 
powers intended to be granted to the federal and local 
governments established in Canada by the British North 
America act: - powers that were broadly defined and 
apportioned in that statute, but not so explicitly as to 
dispense with the need for judicial interpretation, which 
is the surest and safest method of deciding all constitu
tional controversies. 

• See Hans. Deb. vol. clxu:v. pp. 666, 1178. 
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2. Dominion control O11er tM Canadian prD11ince. In matter. 
of adminutration. 

The local governments which form part of the domi
nion of Canada, under the authority of the Briti"h 
North America act of 1867, are as follows: The pro
vinces of Ontario, Quebec, Nova Scotia, and New 
Brunswick, which were included in the original act of 
confederation, in 1867; the province of Manitoba, which 
entered the union in 1870; the province of British 
Columbia, which entered in 1871; the province of 
Prince Edward Island, which entered in 1873; and the 
north-west territories, which are separately governed 
by a governor and counciL 

By the one hundred and forty-sixth section of the act 
of 1867, authority was given to the queen in council to 
admit into the union any of the provinces or territories 
in British North America (including Newfoundland) 
which were not originally comprised therein, on ad
dresses ·from the houses of parliament of Canada, em
bodying the terms and conditions of union Ilgreed upon 
with the local authorities concerned. The island of 
Newfoundland still remains outside of the union, and is 
the only colonial government in North America that hall 
not expressed a desire to participate in the beneSts of 
the same. 

Inasmuch as the several local governments now, or 
hereafter to be included in the dominion of Canada, are, 
by the provisions of the British North America act of 
1867, subordinated to the Iluthority of the queen, as 
exercised by the governor-general of Canada, and are 
thereby exempted from the direct control and oversight 
of the imperial government, it is necessary to inquire 
what provision has been made for the exercise of execu
tive authority in these provinces. 
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By the fifty-eighth and sixty-seventh sections of the Control of 

imperial act aforesaid, the governor-general is empow- !~~.~~~e; 
ered - by and with the advice of the dominion privy raJ. 

council, and under the great seal of Canada": to appoint 
a lieutenantrgovernor in and over each of the provinces; 
and also an administrator, who shall execute the office 
and functions of the lieutenantrgovernor during the 
absence, illness, or other inability of that personage. 

The commissions under which the lieutenantrgover- over lieu

nors of provinces in Canada exercise the functions of" ~:~~~.d 
their office "authorize and empower an~ require and ei:t: 
command" them" to do and execute all thmgs that shall 
belong" to the command and trust confided to them, 
by virtue of their commission and of the provisions of 
the British North America act, 1867, in accordance 
with which they have been appointed. And likewise 
" according to such instructions as are herewith given 
to you, or which may from time to time be given to 
you," "under the sign-manual of our governor-general," 
.. or by order of our privy council of Canada.'" 

But, in point of fact, it would seem that though the 
commission of a lieutenant-governor expressly refers 
to instructions accompanying it, yet no instructions of 
either an affirmative or a negative kind have been 
sent with the commissions, or afterwards, at least as 
regards the older provinces of the dominion.u 

On the appointment, however, of the Hon. A. G. 
Archibald, in July, 1870, as lieutenantrgovernor of the 
province of Manitoba, under the provisions of a domi
nion act for the establishment of a government therein, 
preliminary instructions for his guidance in office 
were approved by the governor-general in council on 
Aug. 2 following, and directed to be forwarded to Mr. 

• See. fonn of tho eommi .. ion memorandum of Deo. 16, 1873, 
In Canada Sonata JournaJ.a, 1878, in Ootario Sese. Papera, 1874, no. 
p. 116. 19. And see ant" p. 862-

• Attorney - General Mowat'. 
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Archibald by the under-secretary of state for the 
provinces. 

These instructions direct that the lieutenant-governor 
shall "be guided by the constitutional principles and 
precedents which obtain in the older provinces." They 
enjoin upon him the duty of forming a responsible 
executive council, in reference to which he is com
manded to give his advisers "the full exercise of the 
powers which in the older provinces have been wisely 
claimed and freely exereised ; " "but," it is added, " you 
will be expected to maintain a position of dignified 
impartiality, and to guard with independence the 
general interests of the dominion, and the just autho
rity of the Crown.'" 

At the same time, the lieutenant-governor of Mani· 
toba was appointed by another commission lieutenant
governor of the north-west territories, and he received 
from the department of the dominion secretary of state 
special instructions for his guidance in the government 
of those territories. These instnlCtions principally 
relate to dealings with the Indian tribes, and to open
ing up the country for settlement.-

The lieutenant-governor of every province in the 
dominion holds office "during the pleasure of the 
governor-general." The office is usually held for a 
period of five years only, although the incumbent 
thereof may be reappointed for one or more additional 
terms. But it is expressly provided by the British 
North America act that no lieutenant-governor of a 
Canadian province "shall be removable within five 
years from his appointment except for cause lII!8igned, 
which shall be communicated to him in writing, within 
one month after the order for his removal is made; 

• Conada Seoo. Papers, lB71, DO. tenan~emor... appointed 1M 
20. Ihae Ierritoriee. . 

- JIIiJ. In 1878," IOpIIllIW w..... 
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which cause shall also be communicated by message, 
within a week thereafter, to both houses of the dominion 
parliament." • 

It has been authoritatively stated of these officers 
that, "however important locally their functions may 
be, [they] are a part of the colonial administrative 
staff, and are more immediately responsible to the 
governor-general in CQn'1cil. They do not hold com
missions from the err/in, and neither in power or 
privilege resemble those governors, or even lieutenant
governors, of colonies, to whom, after speciul con
sideration of their personal fitness, the queen, under 
the Great Seal and her own hand and signet, delegates 
portions of her prerogatives, and issues her own in
structions." 1 

Not being directly nominated or appointed by the 
sovereign, the lieutenant-governors of the provinces in. 
Canada are not entrusted with the administration of the 
more eminent and personal prerogatives of mercy 011 

of honour. Previous to confederation, the power of 
exercising the royal prerogative of pardon was con-

• British North America Act, 
1867, seos. 5&-67. The pl'ovisi~u in 
thl3 fifty-ninth cla.use was introduced 
.. t.o prtl.ent the possibility of its be
ing supposed that n4o.1uteIlRnt-gover--
1101"8, uuder the new rt,qimtl, wel'e of 
lIece""ity t.o be in sympathy with the 
dominion ministl'Y of the day,lWd to 
btt removable with every change of 
p~l"ty." And also u to operate as a 
check upon the capricious fWd arbi .. 
trary ex~rcise of the power of dis-
llli!iSal, by compelling the ministry 
to ~ubmit the reasons for the eJ:er
oiae of the royo.l pleusure t.o poI'lia
mantY Sir J. A. Macdonald IS 
Dlemorandum in Commons Papers. 
1878-79, C. 110. 2445, p. lOS. 

I Despotoh of the coloDio.l sec,..,. 
tory (Earl CRmRrvon) t.o ~v.rno" 
gt>ueraJ. of Canada (Earl Dufferin), 
of Jan. 7, 1876; Canada Seos. Pa-

pe';, 1875, no. 11, p. 38. .. Un
der the circulDlJta.uces of the case, 
the lieutenant-governors of the P1'o· 
vinces. holding theil' commissl01l~ 

!:tUl:~e~:~~~:·rr:!r~!~'; Ma ~ 
ty's sbips and fortifications within 
their respective provinces. De
spa.tch of the colonial secretary 
(Duke of BuckinghalD) to Gover
nor-Crimeral Monck. dated Oct. 19, 
1868. According t.o the officio.l Ta
ble of Precedpnce in Canada. lieu ... 
tenant-govenlOl'81'8uk next after the 
general commanding ber Majesty's 
troop! within the dominion. and 
the admi.ral commanding her M .. 
jesty's nl\val forces on the British 
North Americall station. .During 
thpi. tenn of office they are styled 
h hi" Honour." lbitl. July 23 and 
24, 18ts8. See ant., pp. 2'lS-232. 
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ferred upon the lieutenant-governors of the several 
provinces in British North America. But that power 
was withdrawn in 1867, not only by the revocation of 
the letters-patent under which it was exercised, but 
also by the act of the queen in IISsenting to the British 
North America act, which changed the status of lieu
tenant-governors in Canada, and annulled the powers 
formerly conferred upon them, except in 80 far as they 
were specially retained by that statute.' Since con
federation, neither the prerogatives of mercy or of 
honour can be administered by the lieutenant-gover. 
nors: they can only be exercised in Canada by the 
sovereign directly, or through her representative, the 
governor-general, by virtue of an expre811 authority 
given to him in his commission or by instructions from 
the Crown.· 

It i.'!, nevertheless, a mistake to infer, from the limited 
jurisdiction and functions 888igned to the lieutenant
governors of the Canadian provinces under the British 
North America act, that they are not to be accounted 
as being in any degree representatives of the Crown. 
Though appointed to office by the governor-general in 
council under the great seal of Canada, their commis
sions run in the name of the 8Overeign.b The form of 
government which, by their oath of office, they are 
enjoined to administer, is monarchical; and their powel1l 
as lieutenant-governol1l proceed directly, lIS well 88 

indirectly, from the Crown of Great Britain. In the 
several royal commissions appointing the governor
general of the dominion, from the period of confedera
tion until October, 1878, the lieutenant-governol1l of 

• See U_ Canada Aaoem.. 
Journals. 1839, appE- vol. ii. p\
ii. po P25: Canada Seoo. Papers, 
1869. DO. IR. Briw.b North Ame
ma Ad. JSIJ7 ....... 12. 14,65 • 

• See Canada Sea. Papen, 

187'1, no. 89, !'P. 332-3."1.5. Briti.b 
ColumJ.ia Seso. l'aperw.1878. p.709. 

III See the commiMiion of tbe Ilea-
tenaol-go'l'emor of Quebec; in C .. 
Dada tieuale Journa1o, April 8, 
Itr.8. 
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the provinces are expressly referred to, and they were 
directly authorized by those instruments" to exercise 
from time to time, as they may judge necessary, all 
powers lawfully belonging" to the sovereign "in 
respect of assembling or proroguing, Itnd of dissolving 
the legislative councils or the legislative or general 
assemblies of those provinces respectively." • 

In the revised commission issued, in October, 1878, 
to the Marquis of Lome, upon his appointment as go
vernor-general of Cltnada, this clause, in reference to the 
powers Itnd duties of the lieutenant-governors, was 
omitted. But this omission is not attributable to any 
intention on the part of the imperial government to 
diminish the rightful authority of these officers, or to 
disconnect the particular functions of state in question 
from a direct relation to the. Crown. The words were 
left out from the governor-general's commission at the 
suggestion of Mr. Blake, then minister of justice for 
Canada, and in consequence of representations addressed· 
by him, as we have already seen, in June, 1876, with a 
view to a general revision of the commission and in
structions issued to the governor-general of Canada, so 
as to exclude from these instruments all superfluous 
and extraneous recitals, 8lId to make them accord with 
existing constitutional usage. In his comments upon 
this clause in former commissions, since confederation, 
Mr. Blake remarks as follows: "The provision giving 
these powers to the lieuten8llt-governors by the go
vernor-general's commission appears somewhat objec
tionable, and it might perhaps be advisable to leave these 
mlltters to be dealt with by those officers under the 
British North America act, the eighty-second section of 
which in terms confers on the lieutenant-governors of 
the new provinces of Ontario and Quebec the power, in 

• Et\Tl of Dufferin'8 commission in Canada Commons Journals, March 
28, 1bl3. See also the British North America Act, 11i61, socs. 61, 82. 
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the queen's name, to summon the local bodies, a power 
which. no doubt was assumed to be continued to the 
governors of the other provinces." d E1scwhere, Mr. 
Blake suggests that, if needful, a separate commi8l!ion 
could be issued by the sovereign to thc lieutenant
governors for this purpose; but he was clearly of opi
nion that that was unnecessary, because, in his judgment, 
full powers for the performance, on behalf of the Crown, 
of these acts of executive authority must be taken to 
have been conferred, either expre88ly or impliedly, by 
the British North America act.' 

Tho,...... Inasmuch, then, as the Crown, with the sanction and 
r.::c':!wn by the express authority of the Imperial Parliament, 
::I~ has authorized the lieutenant-governors of the provinces, 
lat....... "from time to time," " by instrnment under the great 

seal of the province," to "summon and call together" 
the several provincial legislatures, it equally devolves 
upon these high officers of state," in the quecn's name," 
to open and to c10llC these assemblies; and, in con
formity with their instructions, and pursuant to their 
constit\1tional discretion, to give or to withhold the 
assent of the Crown to the bills enacted therein, or to 
rellCrve the same for the consideration of their superior 
officer, his Excellency the governor-general. 

Ma,. with- It is worthy of notice that, since confederation, the 
::;~':. lieutenant-governors in the provinces of Quebec and 
::. from Ontario, while they have occa.~ionally rellCrved bills 

for the consideration of the governor-general, have 
never" withheld" the assent of the Crown from any bill 
passed by the provincial legislature. 

In Nova Scotia and in l'ew Brunswick, it has been 
otherwise. In Nova Scotia, Lieutenant-Governor Arcti
bald has, on five several occasions, in the years 1874 to 

• Canada Seoo. P~. 1877, no. 13. p. 7. And __ " p. M . 
• Com!spoodeD ... m Canada Seoo. Papen. 1877 ...... 13, 1879, DO. 

181. .ADd _ farIher GO Urio poim, _. p.32II. 
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1879, refused to assent to bills. And in New Bruns
wick the same course was taken by Lieutenant-Governor 
Wilmot, in 1870, 1871, and 1872, and by Lieutenant-
Governor Tilley in 1875 and 1877. -

So far, at least, as Nova Scotia is concerned (and I 
have no reason to doubt that the action of the lieu
tenant-governor in New Brunswick could be similarly 
Rccounted for), this unusual proceeding, on the part of 
the lieutenant-governor, was not attributable, in any 
instance, to a disagreement between himself and his con-
stitutional advisers. ' 

The British North America act, 1867, section fifty
five, - as applied to the provincial constitutions by 
section ninety, - expressly empowers a lieutenant-go
vernor, in "his discretion," to "withhold" the royal 
assent from any bill presented to him. 

But the act of a lieutenant-governor, in withholding 
the assent of the Crown to a bill which has been passed 
by the legislative chambers, - wherein a responsible 
minister should be able to exercise a constitutional in
fluence in the control of legislation,' - is obviously a 
~ifficult and delicate proceeding. It is one that must, 
af the outset, be advised by a minister, who is willing 
to become responsible for the same to the legislature. 
If a lieutenant-governor should, for any reason, deem 
it imperative upon him to take such a course, and his 
ministers should not agree therein, he must be prepared 
to accept their resignation, and be able to form a new 
ministry, by whom the act proposed' could be constitu
tionally advised and justified to both houses. 
, In regard to the action of Lieutenant-Governor Archi

bald, in Nova Scotia, I have been favoured with infol':' 
mation which enables me to explain the circumstances 
under which he exercised the royal prerogative in with-

t See Todd, ParI. GaTt. vol. n. pp. 305, 318. 
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Ex.rei... holding his assent to bills in the cases above men· 
~!~~!~ tioned. 
~ N?va In everyone of the instances wherein he interposed 

colla. the veto of the Crown upon provincilll legislation, he 
acted under the advice of his ministers, who agreed with 
him in an anxious desire to keep within the bounds 
a.o;signed to the provincial legislature by the British 
North America act., and to refrain from enacting any 
measure to which exception could be justly taken, on 
the ground of its being in exceM of the powers conferred 
upon the local legislatures by the imperial statute. 

The bills in question, from which Lieutenant·Gover· 
nor Archibald withheld the sanction of the Crown, were 
bills which, after they had p&BBed both houses, appeared 
upon careful examination, and on being subjected to 
the scrutiny of the lieutenant-governor as a repponsible 
officer of the dominion, to be uUra tiru, or to be 01 her· 
wise objectionable for reasons that had escaped notice 
during their progreM through the legislative chambers. 

Whereupon, it was agreed by the local administra· 
tion, as the least objectionable method of obviating the 
difficulty, to advise the lieutenant-governor to reject 
these bills. Otherwise, they would certainly have been 
disallowed by the dominion government, after having 
been in force up to the time of their disallowance. 

Had the lieutenant-governor been advised, instead, 
to reserve these bills for the consideration of the gover· 
nor-general in council, the dominion government might 
have complained that they had been required to decide 
in a case which was within the competency and juris
diction of the lieutenant-governor by the tenor of his 
commission to determine. 

Thus, in 1873, the dominion government took excep
tion to two local bills to incorporate certain Orange 
Societies, which the lieutenant-governor of Ontario had 
reserved for the consideration of the governor-general 
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The dominion minister of justice reported that these 
bilJs were clearly within the competence of the local 
legislature, and that the local government ought to 
have assumed the responsibility of disposing of them. 
Accordingly, no action was taken upon these bills, by 
'the governor-general in council.' 

In 1878, the lieutenant-governor of Quebec reserved Quebep 
a bill, passed by the legislative chambers, to give cer- pre"edent 
tain powers to "the Quebec, Montreal, Ottawa, and . 
Occidental Railway." Ministers had promoted thiH bill, 
but the lieutenant-governor was decidedly opposed to 
it on broad grounds of principle, and he deliberately 
refused to assent to it. For this, and other reasons, 
the lieutenant-governor dismissed the ministry, and 
appointed a new administration who agreed with the 
governor in disapproving of this railway bill. The in-
coming premier, " being in doubt as to the lieutenant
governor having the right of his own accord, ez proprio 
motu, to exercise the prerogative of veto, and thus to, 
decide finally on the fate of a measure passed by both 
houses, when the British North America act of 1867 

. seems to leave such power to the governor-general," 
concurred with his predecessor, and advised that the 
bill should be reserved.h The "dominion government, 
however, took no action upon it. In the next session 
of the Quebec legislature, another bilJ of an unexcep
tionable character, was proposed by the new ministers 
alld became law.' 

It would have been more in accordance with consti- When. 
tutional doctrine, and in agreement with precedents ~~!.rero
previously established in other provinces of the domi- .hould 
. 'f M J I h . , d h d" h •• eboon mon, 1 ,0 y, w ose mlmstry replace tea mlms- UIed. 

tration dismissed from office by the lieutenant-governor 

• Ouiano Seos. Papers, Finot Seoa. 187 •. no. 19. 
• Quebec I.e,. A.....,. Journal., 1877 ·78, pp. 230, 272. 
, Quebec Slat& 41 and 42 Viet. o. 8. 
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of Quebec, had advised that the assent of the Crown 
should have been withheld from this obnoxious railway 
bill, instead ·of reserving it for the consideration of the 
governor-generaV 

In the distribution of powers, - whether appertain
ing to the federal or the provincial conAtitution~,
under the British North America act, "the Crown or 
the United Kingdom of Great Britain and Ireland" is 
recognized as the source of all executive authorir.y 
throughout the dominion. 

And the lieutenant-governors - who are sworn to 
fulfil the duties of their station by oaths .. similar to 
those taken by the governor-general" - are, witlJin 
the limits of their respective governments, and 8ubjet't 
to the supreme authority of the governor·general, ex
pressly authorized by the imperial statute to exercil<C 
"all powers, authorities, and functions" previollHly 
"vested in or exercisable by the respective governors 
or lieutenant-governors of thol<C province8" prior to 
confederation, " 80 far 88 the same are capable of be
ing exercised, lifter the union, in relation to" the par

.ticular provinces. This ronMtitutes and empowers the 
lieutenant-governors to be the appropriate channels to 
represent and adminiMter the authority of the Crown in 
their several province8; and to convey, through sub
ordinate functionaries, that authority in all matter8 
wherein it is necessary for the Crown to act through 
the provincial executive." ThU8, through "the disci
pline and subordination which should connect togetlJer 
in one unbroken chain the Crown and its repre><entn
tive in the province, down to the lowest functionary to 
whom any portion of the powel'll of the 8tate may be 
confided," the "royal authority," assigned to and reo 

I See Todd. PaTI. ('.on. YOI. n. 1867: preamhle and ...... ~ 62, 
p.319. and M. ADd _11M Ontario 1leY. 

• BrilUh North America Act, btal.l. Co I)), 
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presented by a. duly a.ccredited officer, is "most dis
tinctly a.dmitted a.s one of the component a.nd in
separable principles of the socia.l system" in British 
North America.; a.nd every British subject- throughout 
the dominion shares equa.lly with his brethren in the 
mother-land in the protection a.nd blessings of mo
narchial rule.' 

But the authority of the Crown, in the provinces 
a.s well as in the dominion, is exercised and adminis
tered in conformity with the obligations of " responsi
ble government." That system, as we have already 
seen, wns introduced into all the British North Ameri
can proviuces prior to confederation. Accordingly, in 
the sections of the British North America. act which 
treat of the executive power in the provincia.l constitu
tions, it is declared that the executive council of each 
province "shall be composed of snch persons a.s the 
lieutena.nt-governor, from time to time, thinks fit; and 
that the powers, aut~orities, and functions heretofore 
vested in or exercisable by the several governors or 
lielltenant-governors of these province.'l, with the ad
vice or with the advice and consent of or in conjunction 
with the respective executive cOllncils, or any mem
bers thereof," - words identical with those used in a 
preceding clause to define the constitutional relations 
between the governor-general and" the qneen's privy 
conncil for Canada," - shall continue to be discharged 
in like manner, after confederation, by the lientena.nt
governors, "a.s far a.s the same a.re capable of being 
exercised, after the union, in relation" to the provin
cial governments... These words unmistakably show 

I See Lord G1.nelg'. d<'8p&tch to 
the FAd of Gosford. in Commons 
Papers, 1S36, vol. xxxix. p. 7. 
And hi. despatch to Lietltenan~Go
.... M'or HeRd. Ibid. 1839, vol. 
zn:iii. p. 5. 

• British North America Act, 
1867,....,.. 63, M. Compere ..... 
12 and 6~ of the art. And see Sir 
John A. Macdonald's .,..marks on 
this point.. in Commons Papers. 
1878-79, C. 2U5, P. loa 
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that the .. lmperial Parliament has ratified and enjoined 
8 continuance of the exercise of executive power in the 
variou8 pl'ovinces of the dominion, in accordance with 
the usages. of responsible government; and thllt it con
templates that the lieutenant-governors therein ~hould 
occupy, towards their executive council nnd towards the 
local legislature, the identical relation occupied by the 
governor-general in Canada and by the queen in the 
United Kingdom towards their several privy councils 
and parliaments. 

The position herein claimed for the lieutenant-gover
nors of the provinces in Canada - that, as being the 
chief executive officers in the local governments, they 
do represent the Crown in divers weighty and impor
tant public functions, both legislative and administra
tive - has been repeatedly acknowledged and pustained 
by decisions of the cOlirts, and by legiHlative enactments, 
wherein the right and duty of a lieutenant· governor to 
administer such portions of the royal prerogative ILl! are 
essential to the cbnduct of a government founded upon 
a monarchial basis have been unequivocally asserted. 

, Thus, in 1874. a controvel'lly kruse between the dominion 
government and the provincial authorities, in Ontario and in 
Quebec. in respect to escheats. By a deci.ion of the Court 
of Queen's Bench, of the province of Quebec, in 1!j76. upon 
an appeal from an inferior court. the right of the province to 
the control of escheats and forfeitures. within the province. 
was affirmed. Whereupon it was agreed. between the domi
nion and provincial governments, that- until or unl_ there 
should be a judicial decision establishing a contrary principle
"lands and personal property in any province. escht'ated or 
forfeited by reason of intestacy. without lawful heir. or next 
of kin, or other partiea entitled to succeed, are subject.! ap
pertaining to the province. and within its legislative compe
tency ;" while, on the other hand. "lands and personal 
property forfeited to the Crown for treason. felony, or the 
like, are subjects appertaining to the dominion, and within 
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ita legislative competence." D This case involved tie ques-
tion of the statWl of a lientenant-governor in a proVince of 
Canada, and the extent to which such an officer was compe
tent to act on behalf of the Crown. and to administer a pre
rogative inherent in the Crown. It affirms the plinciple
in opposition to the contention of the dominion government, 
in the first instance - that while certain prerogatives, exer
cisable at the discretion of the sovereign, thongh not with
out the advice of responsible ministers (snch as the preroga.
tives of mercy and of honour). onght not to be administered 
hy a lieutenant-governor, yet tbat ordinary prerogative rights 
may suitably be exercised, on behalf of the Crown, by the. 
chief executive officer in the province, holding a limited com
mission, which ruDS in the name of the sovereign. 

It has also been determined, in conformity with the 
opinion of the law officers of the Crown in England,
and in opposition to the opinion expressed by the do
minion minister of justice, - that lieutenant-governors 
of the provinces are competent to exercise the pre~ 
gative right of marriage licenses, and the provincial 
legislatures to pass laws regulating the same.· This 
has since been ratified by the Revised Statutes of Onta
rio, c. 124, see. 5. 

The Ontario Revised Statutes, Co 15, sec. 15, empower 
the lieutenant-governor of the province to remit the 
forfeiture or penalty, in certain civil cases, which would 
otherwise accrue to the Crown. 

Pursuant to the British North America Act, see. 
136, and under the authority of the dominion Statute, 
1877, c. 24, which was passed to remove doubts on 

. the subject, so far as the dominion parliament was 
competent to determine the same, the lieutenant-go
vernor in council, in each province of Canada, is de-

• Canada &.so. Papen. 1877, pJ'OTince of New Bnmswict, in 
DO. 89. PI" 68-105. And oee ibid. 1877, c. D. 
p.232. A la .. to tho oame eff"'" • Canada Sesa. Papers, 1877, no. 
..... passed by the legiolamre of the 89, p. 838. 
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elared to have the power of appointing, and of altering 
from time to time, the great seal of the province! 

And in the case of Regina v. Amer et al., it was held 
by Mr. Justice Wilson that, since confederation, the 
lieutenant-governor of Ontario (equally with the go
vernor-general of the dominion) is capable of exercising 
the prerogative right of issuing special commif!8ions to 
hold courts of a."size, for the trial of criminal offences.' 

It is evident, therefore, that, in a modified but mORt 
real sense, the lieutenant-governors of the Canadian 
provinces are representatives of the Crown. 

Let us now inquire into the extent to wllich these 
lieutenant-governors "are more immediately responsi
ble to t.he governor-general in eouncil :" and into the 
duty which properly devolves upon the central govern
ment in any group of confederated eolonies to exercise 
towards the subordinate provincefl the degree of con
stitutional oversight and eontrol which the imperial 
executive maintains over the whole empire. 

Such supervision in Canada would, as we have seen, 
sometimes necessitate a direct interference with the 
proceedings of the provincial authorities, and the dis
allowing of acts wherein they had transgre8f!ed the 
assigned limits of their powers, or had 806ght to 
give effect to principles which were inimical to the 
interests of sister provinces or of the eonfederation 
generally. 

; Canada 8eM. Papen, 1877, 1'10. 

86. Nova 8eotia Aa8em. Joumalll, 
1878, appx. no. 16. The judK"" of 
the Supreme Court in Noya Motia 
pointed ont in "The Great Seal " 
case, in 1877, that. ber lfajesty, in 
........ ting (through the governor
general) 10 ""rtain provincial acts, 
authorizing ... her JiPOtenant;..gover
DOT" to exeT'C'iJle her prerogative 
rij,ht, in the .... of the great oeaI in 
and for the province, - u to the a
tmt in which it u neca.owiJ, c0n
ferred on u.a& high officer b7 the 

atatnte," - did exvr-1y d.lesrate 10 
and empower lieurena.IIt;...~ovenJorw 
to exercJ8e certain prerogative rigbta 
appropriate 10 the office of tt ... reo 
pr~Dtative of the lOVe-reign in the 
particular provin"". (See Canada 
s.... Papeno, 1877, no. 811, p. 36.) 
The dominion Supreme Coon, ilJ 
reviewing the deciJrion in the 
Ii Great Seal " eue, in 1879, did 
not contravene UI&' poeition.. See 
""'" p. 241 • 

• Ontario Q. B. Rep. TOJ. xlii. 
p. 3111. 
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But in addition to the control which, under these cir- Supervl. 

cmnstances, would be appropriately fulfilled by the ~~~~r7. 
central government, there is a further duty which the ~~e~~'":'~ 
existing relation between a central and a subordinate pruv;ncial 

government obviously entails upon the fonner. Having matt ..... 

been constitutionally empowered to represent towards 
subordinate provinces, associated together in confedera-
tion, the supreme authority of the Crown, and to act 
towards them in that behalf, the central government 
should be prepared to afford to the several subordinate/ 
governments the benefit of its interposition and advice 
upon all matters, whether of administration or of legisla-
tion, wherein the same could be advantageously rendered. 

The extent to which such interference would be justi
fiable must, however, altogether depend upon the 
degree of self.government accorded by the sovereign 
power to the particular provinces. There could be no 
interference beyond these limits without an undue 
encroachment upon the confederation compact. But,' 
even where direct and authoritative interposition 
would be objectionable or undesirable, the paternal 
position occupied by the central executive towards 
the provincial governments would naturally suggest 
the propriety of intervening by advice or remonstrance, 
whenever it might appear that the mature, experienced, 
Rnd impartial counsels of the supreme government 
would be helpful. . 

In like manner, the local ministries and parliaments 
in the self.governing colonies of Great Britain - even 
where representative institutions of the most liberal 
type exist- not infrequently have sought the advice 
of the imperial government to help them in the solu
tion of difficult constitutional questions; and this advice 
is rarely refused, even when the question is one that 
must be locally decided! 

• See _. pp. 126. 161. 
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It would be of immense advantage to all 8ubordinate 
provinces under a federal government, now or hereafter 
to be established in any part of the empire, if the local 
authorities could appeal, with similar confidence and 
assurance of receiving wise counsel and true guidance, 
to the central government, whenever a necessity for 
the same might arise. It should, therefore, be the aim 
and obligation of every supreme federal government to 
supply to its subordinate provinces an equal measure 
of intelligent and impartial aid, in the endeavour to 
solve the problems which are continually arising in the 
working of free institutions, to that which the imperial 
government paternally accords to all the colonies and 
dependencies of the Crown. 

Through Such a function, whether it be discharged for the 
!.-::.":!.~ purposes of advice, admonition, or restraint, would, by 
of.l&te. constitutional analogy, be fittingly entrusted to the 

secretary of state of the federal government, who is 
the proper channel and representative to the subordi
nate provinces of the central and supreme authority. 

In confonnity with the constitutional maxim that 
"advice and responsibility must go hand in hand,'" it 
is evident that, whenever a central government under
takes to advise or to control a provincial government, 
the central executive must be accountable for the same 
to the central parliament. The action which it may be 
expedient for a central parliament to take under such 
circUInstances, can only be detennined by a considera
tion of the respective limits assigned by imperial 
authority to provincial and federal jurisdiction. 

The federal system was unknown in Great Britain or 
her colonies, until it was introduced and applied to the 
colonies in British North America by the imperial act 
of 1867. Since then an attempt has beeD made to 

• Todd, Pad. Gem. YO!. i. p. 53. 
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establish a similar system in South Africa; but this Value of 

project is, for the present, in abeyance. It is not un- ~=lian 
likely that ere long the several Australian colonies will :~h!:~ .. 
be united together under a form of government re- rat go

sembling that which has been successfully applied to :-... 
the older colonies upon the American continent. Mean-
while, a study of the cases that have arisen under the 
Canadian constitution cannot but be serviceable to all 
who are interested in complex questions of colonial 
government. 

In 1878, a much controverted case arose in Canada, 0fIice of 

under the British North America act of 1867, iurecting =~:;o
t.he relations between the dominion and provincial go- ;;;~':?:ni:. 
vernments, so tar as the office of lieutenant-governor domiDi?n 
is concerned. Before it was finally disposed of, the execo ..... 

counsel of the imperial government was requested, in 
view of the importance of the decision as a precedent 
for future guidance. It will therefore be profitable to 
call attention to the facts of this case, and to point out 
tbeir bearing upon the general questions now under 
consideration. 

In March, 1878, his Honour Lua Letellier, the lieutenant- Cue of 

governor of the province of Quebeo, in the exercise of his ;;~~.';.. 
constitutional discretion, dismis.;ed his ministers, and lOum- vernor 
moned other advisers to his counsels. The circumstances under Lelellier 

wbich M. Letellier exercised this prerogative of the Crown 
were afterwards reported by bimself to the governor-general. 

The lieutenant-governor alleged that, in general, the re
commendations which from time to time he addreo;sed to his 
mini.ters upon public affairs had not received from them the 
C'ln.ideration which was due to sugge.tions emanating from 
the representative of the Crown. 

That his ministers had taken steps in regard both to ·ad
ministrative and legislative measures, not only contrary to 
his representations, but even without previously advimng him 
of what they proposed to do. This was notably exhibited in 
the case of a bill which contained provisions whereby her 
Majesty'" subjects would have been deprived of their un-
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doubted right to the protection of the courts of law, in mat,. 
ters of dispute with the provincial government • 

That tbe bill in que.tion, which waa intended to substitute 
the power of the executive for that of the judiciary, in de
termining certain claims under a railway act, had heen intro
duced by mini.ters into the Legislative A .. embly, Rnd pa.lled 
through both houses, without the previous consent of the 
lieutenant-governor, and notwithstanding hill strenUOU8 oppo
sition to the meaaure, .which he deemed to be lin arbitrary IIlId 
illegal infringement of vested rights. 

That ministers had, he believed, yielded to a corrupt pre. 
sure, brought to bear on them by irregulu combinations 
of members, for political con.iderations, to promote a lavish 
expenditure of public money iu subsidizing railways, contrary 
to the advice of the lieutenant-governor, who warned them 
of the detrimental result to the province of such objectionable 
influences. 

The lieutenant-governor further alleged that he had re
peatedly remonstrated with his mini.ters before proceeding 
to extremity with them, but without avail. At length he 
was compelled to declare that he could no longer repOKe con
fidence in them, and must place the administration of the 
gove~ment in other hands. 

After the dismi88a1 of the De Boucherville ministry, the 
leader of the opposition in the AsMembly, M. H. G. July, was 
('",ned upon to form a new administratiou. He succeeded in 
the attempt, but being unable to carry on the government 
with a powerful majority against him in the AsMembly (his 
supply bill having been rejected by a vote of thirty-two to 
thirteen), he applied for a dissolution of the legiolature, which 
was granted by the Iientenant-governor. 

The new Assembly afforded M. Joly much additional Bnp
port; sufficient, at least, to enable him to continue in office, 
and to proceed with the busine88 of legiolation. 

The act of the lieutenant-governor, in dismissing the De 
Boucherville administration, gave great nmbrage to the poli
tical party then in the ascendant in Lower Canada. The 
ex-miuisters assigned reasons to the legiolature for their re
moval from office, which reflected injuriously npon the motives 
and coud uet of the lientenant-governor. M. Letellier re
garded these explanations as being partial and erroneoWl. 
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He therefore forwarded to the Earl of Dufferin, the governor
general, a memorandum, containing explanations in justifica
tion of his proceedings, wherein he showed that the action 
of his late advisers had endangered the prerogatives of the 
Crown, and jeopardized the welfare of the province. 

A counter-statement, in rebuttal and refutation of certain 
alleged inaccuracies in M. Letellier's memorandum, was after
wards forwarded to the governor-general by the ex-premier, 
M. De Boucherville. And, at a subsequent period, a petition 
was addressed to the governor-general in council, by certain 
members of the ex-ministry, praying for the dismissal of his 
Honour the lieutenant-governor of the province of Quebec. 
This petition, with an answer made to the ~tateIDents therein 
by M. Letellier and a rejoinder by the petitioners, were trans
mitted, at different periods, by the governor-general, without 
comment, to the Senate and House of Commons of Canada 
then in session.t 

The dominion government having refrained from taking 
IIny action upon these petitions of complaint against the lieu
tenant-governor, the political friends of the ex-ministers de
termined to bJing the matter into discussion in both houses 
of the Canadian parliament. And here it should be stated: 
that the conservative party, which had espoused the cause 
of M. De Boucherville, was in a majority in the Senate, but 
in a minority in the House of Commons. 

On April 11, 1878, as an amendment to the question for 
going into committee of supply, it was moved by Sir John 
Macdouald (then leader of the opposition), seconded 'by Mr. 
Brooks, to l'6solve, that the recent dismissal by the lieute
nant-governor of the province of Quebec of his ministry was, 
under the circumstances, unwise, and subversive of the posi
tion accorded to the advisers of the Crown since the conces
sion of the principle of responsible government to the British 
North American colonies. This motion led to a protracted 
debate; bnt, on April 15, it was negatived by a large majority. 

On the same day, the le .. der of the opposition in the Senl1te 
(1\11-., now Sir Alexander Campbell), seconded by Senator-

• See Senate and Common. JOIlJ'o peria! Parliament respecting the 
nals. March 26 and April 8, 1878; .,.... of M. L<>tellier. Cowmone 
Canada Seas. Papers,1879, no. 19; Papers, 1876-79, C. 2-145-
Correspondence laid before tho Im-

Letellier 
case. 
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Bellerose. moved to resolve, that the course adopted by the 
lieutenant-governor of the province of Quebec toward. hie 
late ministry was at variance with the constitutional princi
ples upon which responsible government !hould be conducted. 
This was met by an amendment, proposed by supporten of 
the Mackenzie administration, to substitute a resolution to 
declare that, under the rule of our cou.titution, the feder .. 1 and 
the provincial governments. each in their own sphere. enjoy re
sponsible govemment equally, separately, and independently. 
therefore. under exi.ting circumstances. this hOllile deems it 
inexpedient to offer any opinion on the recent action of the 
lieutenant-governor of the province of Quebec. or of his late 
ministers. This amendment was negatived by a stl-ict party 
vote. and the original motion agreed to." 

The two houses were thus divided npon the merita of the 
case; and no further proceedings were taken upon it, during 
that se..ion of the dominion parliament. 

Shortly afterwards. a dissolution of the dominion parliament 
occurred. the existing parliament being abuut to expire "y 
effiux of time. The general elections went against the party 
in power; and the conservative party. headed by Sir John A. 
Macdonald. were triumphant. The Mackenzie admini.tration 
accordingly resigned office, and Sir John A. Macdonald waa 
appoint«;d premier of the incoming millistry. 

The new parliament met on Feb. 13. 1!s19. l\Iinisten took 
no steps in furtherance of the policy they had advocated 
when in opposition for the removal of Governor Letellier_ 
But the question was mooted by one of their 8upporten. who 
submitted to the House of Commons a motion, identical in 
terms with that proposed in the previous _ion by Sir J. A_ 
Macdonald, and then defeated by a majority of thirty-two. On 
March H. 1819. this motion waa agreed to, by a majority of 
eighty-five. 

Whereupon. Sir John A.. :&Iacdonald informed the governor
general (the Marqnis of Lome). that in the opinion of mini .... 
ters, after the nlIIOlution of the senate last 8eSI!ion, and that 
of the House of Commons in the present session, .. the uae
fulness of M. Letellier. as lieutenant-governor of Quebec. waa 
gone," and they advised his removal from office. "After 

• Senat.e Joam&Io,April15 ADd 16, l.8'78. 
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such a vote," they urged, " it must be obvious that he cannot 
either with profit 01' advantage be maintained in his position." 
.. Even if their opinion had been advel'l!e to that arrived at by 
Parliament," the ministry considered that they were" bound 
to respect that decision, l!ud to act upon it as they have done 
by advising the removal." v 

The governor-general demurred to this proposition. He 
objected to the policy which dictated the advice, and believed 
that .. the di~mi,,"al of the lieutenant-governor would set a 
dangPl'ous precedent." In this dilemma, at the suggestion of 
the premier it was agreed to refer the matter to her Majesty's 
government for their consideration and instructions; inasmuch 
as the question was new, and the decision thereon would settle 
for the future the relations between the dominion and provin
cial governments, so far as concerns the office of lieutenant
governor. 

In the words of the governor-general, which were assented 
to by Sir J. A. Macdonald, .. to dismiss the lieutenant-gover
nor for acts for which M. J oly has declared himself to be re
sponsible to the provincial legislature, is a new exercise of 
the federal power, and 88 it affeots the interpretation of an 
imperial act, which ca1'efully guards provincial interests," it' 
was expedient that an authoritative expression of the views 
of her Majesty's government should be obtained, with refer
ence to the powers given by the British North America act 
of 1867, to the governor-general, for the dismissal of a lieute
nant-governor. 

In support of the advice tendered by ministers for the re
moval of M. Letellier, the premier forwarded a memorandum 
on the subject to the governor-general, to be communicated 
to the secretary of state for the colonies. 

When M. Letellier learnt that the question had been re
ferred to the consideration of the imperial government, he 
addressed a letter, dated April 18, 1879, to the dominion 
secretary of state, containing further explslllIotions in regard 
to hi:! conduct, in the matter of complaint, for the information 
of the governor-general. Herein, after rehearsing the facta 
of the case, he suhmitted an order in council, pl\."8ed by the 
Quebec government, which asserted "that the action of the 

• Commons Papers, 1878-79, C. 2445, pp. 104-108. 
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lieutenant-governor of the province of Quebec, in dillmill8ing 
hia minillters and calling others in their stead, is a pUl'ely pro- . 
vincial matter, affecting in no way federal intere.t.!. and is not 
one of the causes contemplated in the fifty-ninth section of the 
Britillh North America act, as jl1l!tifying the removal of [a) 
lientenant-govemor." .. 

It was further ingiated upon. by the Quehec goven,ment. 
that .. the maintenance of local and provincial .. utonomy and 
independence imperiously demand.. that queslions of purely 
local and provincial intereHt should not be suhjected to the 
control and influence of the federallegilliature and the federal 
government." S 

In order to watch the proceedings that might be taken by 
the imperial authorities upon thil! case. 1\1. Joly. the Quebec 
prime minillter. proceeded to England to represent the lie ute
nant.governor personally. and the executive government of 
the province generally. in their efforts to protect the auto
nomy of Quebec. The dominion ministry. meanwhile. had 
despatched one of their number to London, to represent the 
ca.,," on their own behalf. 

Upon hia arrival in London. the Quehec premier suggested 
that a reference of tbe question to the judicial committee of 
the privy council would be generally acceptable in Canada, on 
account of the profound re..pect and confidence entertsined in 
Canada, as elsewhere. for the deciaions of that tribunal. The 
secretary of state for tbe colonies, however. was not of 
opinioo that this course was advisable. He considered the 
present case closely analogoU8 to that of the New Brunswick 
school act; upon which, ill 1872, the Canadian House of Com
mons songht to obtain the opinion of the judic.oiaJ committee • 
.. It was theo decided that, there being nothing in the _ 
which gave the queeo in council any jnrilldiction over the qUe&
tion, her Maje>rty could oot with propriety be ad vi..ed to refer 
to a committee of the privy council a question which the queeo 
in council had 00 authority to determioe. and on which the 
opinioo of the privy conocil would not be binding 00 the par
ties in the dominioo of Canada" ~ 

.. Commooo Papen.1878-79. C.2«5. pp. Ill-Itt. 
S lhid. p. 124. 
~ lbUL po 12L ADd __ • po 317. 
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Sir M. Hicks-Beach, her Majesty's secretary of state for the Letellier 
colonies, in a despatch dated July 3, 1879, conveyed to the ca .... 

Marquis of Lorne the conclusions of her Majesty's govern-
ment, upon his request for instructions in regard. to the Letel-
lier question. 

The application for instructions, in this very exceptional 
case, was approved; although, as a rule, whatever affects the 
internal affairs of the dominion should be dealt with by the 
government and parliament of Canada. Bearing in mind this 
rule, the imperial government refrained from expressing any 
opinion upon the merits of this case, and declined to interfere 
with the exercise of the powers conferred upon the govel'nor
general, by the British North Amelica act, for determining the 
same. 

But, in view of the importance of the precedent which may 
be established by the decision thereon, her Majesty's govern
ment would not withhold their opinion on the abstract 
question of the function and responsibilities of the gover
nor-general, in relation to the· lieutenant-governor of a pro
vince under the imperial statute. 

Accordingly, the despatch proceeds to state that "there 
can be no doubt that the lieutenant-governor of a province haS 
an unquestionable constitutional right to dismiss his ministers, 
if, from any cause, he feels it incumbent upon him to do 80. 

In the exercise of this right, as of any other of his functions, 
he should of course maintain the impartiality towards rival 

. political parties which is essential to the proper performance 
of the duties of his office; and, for any action he may take, 
he is (under the fifty-ninth section of the British North Ame
rica act) directly responsible to the governor-generaL" 

In deciding whether the conduct of a lieutenant-governor 
merits removal ti'Om office, the governor-general- as in the 
exercise of other powers vested in him by the imperial statute 
- must act .. by and with the advice of his ministers." 

Though the position of a governor-general would entitle his 
opinion on the subject" to peculiar weight, yet her Majesty's 
government do not find any thing in the circumstances which 
would justify him in departing in this instance from the gene
ral rule, and declining to follow the decided and sustained 
opinion of his ministers, who are responsible for the peace and 
good government of the dominion to the parliament, to· 
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which (according to the fifty-ninth section of the statute) the 
cause assigned for the removal of a lieutenant-governor must 
be communicated." 

On the other hand, the secretary of state ad vises the 
governor-general to request his ministers to review their ac
tion in this case; and to satisfy themselves whether, after all 
that has passed, it is "necel!88ry for the advantage. good 
government, or contentment of the province. that da seriouo a 
step should be taken as the removal of a lieutenant governor 
• from . office." "The spirit and intention" of the imperial 
statute clearly require that the tenure of this high office 
"should, as a rule, endure for the term of yearll .pecificaJly 
mentioned; and that, not only IIhould the power of "emov"l 
never be exercised except for grave cause, but that the fad 
that the political opinions of a lieutenant-governor had IJOt 
been, during his former career, in accordance with those held 
by any dominion ministry who might happen to oucceed to 
power during his term of office, would affol1i no reBdOn for its 
exercise." 

The long interval which had unavoidably elapsed hetween 
the mooting of this complicated question and its final settle
ment, might, it was suggested. be useful, not ouly in affordillg 
time for its thorough comprehension, but aIda in permitting 
"the strong feelings, on both sides, which have been often 
too bitterly expre,;sed. to subside.'" 

After the receipt of this despateb, the governor-general, on 
July 14, 1879, requested his ministers to recolll!ider their 
advice, in view of the remarks cOntained therein, and like
wise of "the snpport afforded in the province of Quebec to 
M. Joly, the minister who is by constitutional practice re
sponsible for the action of the lieutenant-governor." 

On July 21, Sir J. A. Macdonald reported to the governor. 
general that the cabinet," having fully considered the de.patch 
and his Excellency's minute, desire to state that, after ausio"o 
consideration, they adhere to the advice previously tendered 
to him for the removal of Lieutenant-Governor Letellier." 

Upon which, by order in council. approved by the governor
general on July 25, it was rC>lOlved, "that it is expedient and 
necessary that Mr. Letellier ohould be removed from his office • 

• Commooa Papera, 187&-79, C. 2m, PI'- 121, 1.28. 
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of lieutenant-governor of Quebec;" and that .. the cause to be Letelli.r' 
assigned for snch removal according to the provisions of the .as.· 
fifty-ninth section of the British North America act, 1867, is, 
that after the vote of the House of Commons during last ses-
sion, and that of the Senate during the present session, Mr. 
Letellier's usefulness as a lieutenant-governor was gone." 

On the following day, on the recommendation of the prime 
minister, an order in council was passed, and approved by his 
Excellency the governor-general, appointing the Hon. Theo
dore Robitaille, lieutenant-governor of the province of Quebec 
in the room and stead of the Hon. Luc Letellier de St. Just, 
removed." 

The foregoing case is undoubtedly one of considers.- lit impor

ble importance, as a precedent. It furnishes the first ~~":d':,"n~ 
example of the interposition of dominion authority for 
the removal of a provincial lieutenant-governor from 
office before the expiration of his ordinary term of ser-
vice. It requires, therefore, to be carefully and dispas
sionately examined, lest erroneous conclusions should 
be hereafter drawn, from the action taken upon this 
case by either party; 'and lest it should seem to justify 
dominion interference in provincial affairs under unwal"'-
ran table circumstances. 

In the first place, it is indisputable that the lieute- M. Lotel

nant-governor of Quebeo was in error when he claimed ~!~~:;:
that, as the representative of the sovereign, he was 8ilion. 

" irresponsible for acts performed within the legitimate 
sphere of the duties prescribed to him by the British 
North America act." b If this were so, as Sir John A. 
Macdonald justly remarks, "a provincial lieutenant
governor would be the only practically irresponsible 
official in Canada.'" A lieutenant-governor is clearly 
responsible to the authority that has appointed him, and 
by which he is removable, although he is not responsi-
ble to any other tribunal for his conduct in office . 

• Common. Papers, 1878-79, C. 2445, pp. 129-131. 
• /bid. Po 114 • 
• Ibid. p. 109. 
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Again, we cannot approve of M. Joly's assumption 
that the framers of the British North America act drew 
an intentional distinction between the a uthority that 
appoints lieutenant-gov;)rnors, and the authority that i~ 
competent to dismiss them,-making the 8ppO!ntment 
to proceed from th'e governor-general in council, Rnd 
the dismissal to be the act of the governor personally. 
The advocates of this theory contend that the distinction 
was advisedly made, for the purpose of securing to lieu
tenant-governors a position of permanence, during their 
five years' lease of office, irrespective of the changes of 
party government a,t Ottawa within that period." But 
Sir John A. Macdonald easily refutes this argument, a8 
well on practical grounds as upon constitutional princi
ple. He points to the undeniable filct that all acts of 
government must equally be performed under the advice 
of re.~pon.qible ministers wherever the British Constitu
tion prevails, whether the chief executive officer is in
dividually charged wit.h the same, or whether his council 
are formally associated with him in the transaction." 

It is·evident that the tenure of office of a lieuteuant
governor is "during the pleasure of the governor-gene
ral," r a phrase which is descriptive of a tenure different 
in kind from that of one who holds office" during good 
behaviour." It confers no vested right upon a lieu
tenant-governor to retain his office for any number of 
years, and it gives a wide scope for the exercise of dill
cretion on the part of the removing power, 

We may, therefore, pass by, as unworthy of notice, 
the contention that the governor-general personally blU! 
alone the power of dismissing a lieutenant-governor; 
and that he is at liberty, in tbe exercise of tbis preroga
tive, to act independently of bis constitutional advisers. 

• Cmumon. Pape .... 1878-79, c. 2H5, p. 118. 
e [hid. p. 109. And .... GRh!, p. au. . 
f B. N. A. Ad, 1867, ..... 00. 
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Not only has the Canadian premier exposed the fallacy And by 

of this argument, but her Majesty's secretary of state !~~~~~~Di. 
for the colonies has ratified Sir John A. Macdonald's tory. 

interpretation of the imp~rial statute in this particular. 
There -can, then, be no doubt that a lieutenant

governor. is directly responsible to the authority by 
which he has been appointed, namely, the governor
general in council, and that he is removable" at plea
sure" by that body. 

On the other hand, the position of a lieutenant
governor, under the British North America act, is one 
which renders great caution and forbearance necessary 
in the exercise of this authority. 

The union of the provinces effected by that statute ~ro.incial 
was a federal union. And it was so framed as to pre- !~~l~::f . 
8erve intact and inviolate the local rights and privileges v.mmen~ 
previously assured to the several provinces, so far as is 
compatible with their confederation. 

One especial privilege conceded to the colonies in 
North America when "responsible government" was 
established therein was that of self-government in local 
affo.irs. This privilege was obtained after a protracted 
political struggle, and was highly prized. 

By the British North America act of 1867, the Crown 
transferred to the central dominion government and 
parliament the measure of control previously exercised 
by the mother country over the respective provinces; 
and since their confederation the imperial government 
has declined to interfere directly in questions of local 
concern in the provinces.8 But this concession to the 
federal government of imperial rights over the pro
vinces simply places that government in the position 
towards the provincial governments heretofore occupied 
by the Crown. It does not increase or diminish the 

• See ant., pp. 819, 842, 846. 
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relative powers of either in respect to local affairs. This 
principle has been unreservedly established as regards 
provincial legislation. It is well understood that each 
province retains" exclusive" rights oflegislation with
in its assigned jurisdiction, that may not be interfered 
with by the dominion government, save only when do
minion interests or the public welfare in general might 
be injuriously affected by such legislation. 

The same principle applies with equal force to acts 
of administration. The spirit and intent of the BritiMh 
North America act equally forbids unnecessary interfe
rence by the dominion executive with provincial rights 
in all matters of local self-government. 

fI::r:.:: This explains why a restraint is impoRed by that 
d~::':arD s~tute upon the prerogative right of dismissing a 
of. lie,,· lieutenant-governor. 
=:~~:or. Such functionaries cannot be removed" at pleasure," 

as freely as the sovereign is at liberty to remove a 
colonial governor. The act secures them against any 
such arbitrary exercise of the prerogative. They are 
only removable within five years of their appointment 
"for cause assigned, which shall be communicated by 
message to the Senate and House of Commons" at the 
earliest possible period. 

The object of this proviso is manifestly to guard 
against a removal for insufficient cause, and to afford a 
guarantee to the provinces that their chief executive 
officers shall not be removed for any reason that would 
impair or infringe upon the cherished right of local 
self-government. 

But what, it may be asked, would be a sufficient 
cause for such a proceeding 1 

Undoubtedly, if a lieutenant-governor overstepped 
his lawful powers he would be properly subject to dis
missal 

Or if he exercised his lawful powers in an improper 
and partial manner. 
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But, let the sufficient cause be what it may, it is clear 
that the respon.~ibility for the act of remov.al devolves 
upon the governor-general in council; and that the 
initiatory step to that end should proceed from thence. 

To permit the initiative in such a momentous pro- Domin!on 

ceeding to be undertaken by either hOllse of parliament :~~:J,\lrni. 
would be an undue interference with executive respon- ~:~~:~~:~ 
sibility. It would weaken the just authority of the 
Crown, and produce a result for which no one could 
be held actually responsible. 

Herein, it is obvious that the dominion government 
was at fault in the procedure against Governor Le
tellier. 

They had abstained, as a government, from calling 
M. Letellier to account. And when the two houses of 
parliament had passed resolutions calling for his re
moval, the premier informed the governor-general that, 
in the opinion of ministers, "it was not at all neces
sary, in order to justify their advice, to go behind the 
vote of parliament: .•. even if their opinion had b~en 
adverse to that arrived at by parliament, it seems clear 
that they are bound to respect that decision, and to 
act upon it, as they have done, by advising the re
movaI."b 

This statement involves a complete abnegation of 
ministerial responsibility, and a surrender of the safe
guards over individual rights which ministerial respon
sibility is intended to afford .. 

We have elsewhere shown that Ii any direct inter
ference by resolution of parliament in tbe details of 
government is inconsistent with and subversive of the 
kingly authority, and is a departure from the fundo.-· 
mental principle of the British Constitution which 
vests.nIl executive authority In the sovereign, while 

• Commons Papers, 1878-79, C. 2445, P. 108. 
117 
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it ensures complete responsibility for the exercise of 
every act of sovereignty." And that" no resolution 
of either house of parliament which attempts to adju
dicate in any case that is within the province of the 
government to determine has of itself any force or 
effect." 1 

Even where parliament has been invested by statute 
with the direct right of initiating a criminatory pro
ceeding for the removal of a high public functionary, 
as where a judge is declared to be removable npon an 
address from the two houses of the Imperial Parlia
ment, constitutional practice requires that, in any such 
address, " the acts of misconduct which have occa.~iolJed 
the adoption thereof ought to be recapitulated, in order 
to enable the sovereign to exercise a constitutional dis
cretion in acting upon the advice of parliament." J 

This wholesome rule is imperatively insisted upon 
by the Crown in all addre88es from colonial legisla
tures for the removal of judges appointed under a 
similar parliamentary tenure. In cases where it hM 
been disregarded, the Crown has refused to give effect 
to the addre88, though passed by a colony enjoying 
" responsible government." And this because" in dis
missing a judge, in compliance with addre88eH from a 
local legislature and in conformity with law, the queen 
is not performing a mere ministerial act, but adopting 
a grave responsibility, which her Majesty cannot be 
advised to incur without satisfactory evidence that the 
dismissal is proper." k 

The resolutions passed by the Senate and House of 
Commons of Canada, in 1878 and 1879, substantially 
agree in declaring that the dismissal by the lieutenant-

I Todd, Pad Gem.. yoL L Sir F. Botzen· mmJOr'aDdum. in 
p.257. ComIJlOD8 Papers, :1870. yoL xlix. 

• Ibid. yoL ii. p. 744. p. 440 • 
• Ibid • .aL ii. p. 763. ADd ... 
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governor of Quebec of his ministers, on March 2, 1878, to':!:~~o~ 
was under the circumstances unwise, and subversive govern· 

of the constituti.onal principles upon which responsible L:~~l~:r 
government .should be conducted. ~d":':d~ 

This assertion is, in itself, extremely vague and am
biguous. It does not explain why the dismissal was 
" unwise," or in what respect it was "subversive of the 
position of ministers under responsible government." 

Weare, therefore, compelled to conclude that the 
action taken for the removal of Lieutenant-Governor 
Letellier was at variance with constitutional law and 
precedent, as well as contrary to the spirit and intent 
of the British North America act; inasmuch as it was 
initiated by parliament and not by the executive go
vernment, and did not set forth the particular acts of 
misconduct.for which his removal was deemed to be 
necessary. 

If we go behind the formal resolutions of parliament, 
and inquire into the reasons urged by the advocates of 
these resolutions for their adoption, we find it alleged, 
as a primary motive to justify the dismissal of the lieu
tenant-governor, that, by his dismissal of his ministers 
at a time when they were able to command a majority in 
parliament, he had exercised an arbitrary and obsolete 
power, which was incompatible with the recognition of 
responsible government. The leader of the opposition 
in the Commons, in advocating the adoption of the 
resolution against Governor Letellier, said that, "in 
England, the power of dismissal of a government hav
ing the confidence of parliament is gone for ever, and 
that, if it is gone there, it ought never to have been 
attempted to be introduced in a colony under the British 
Crown.'" 

It is scarcely necessary to point out, to any attentive 
reader of this treatise, that this rash and ill-considered 

, Canadian Hansard, April 11, 1878, p. 1894. 
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declaration has no warrant, either in theory or practice. 
In our preliminary chapter, we have described the pre
cise powers of the sovereign in relation to her ministers 
and parliament, as the same have been defined by emi
nent British stateslDen of our own day. The reserved 
powers of the Crown, which like all prerogatives are 
held in trust for the benefit of the people, are therein 
clearly shown to include the right of appealing, at all 
times, from a ministry, strong (it may be) in the pos
session of the confidence of the existing parliament, to 
the electorate, whose decision must ultimately prevail. 
Meanwhile, the Crown is constitutionally competent to 
dismiss any ministry in whom the sovereign is no 
longer able to confide, and invite the assistance of other 
ministers who are willing to be responsible for tbis act 
of the Crown.m To deny to the sovereign the posses
sion of these reserved powers - however seldom it may 
be needful to exercise them - would be, in effect, to 
destroy the strength and vitality of the monarchy. 

Arid this is equally true of the powers of a governor 
in the colonies of Great Britain. 

The right of a governor, or lieutenant-governor, to 
dismiss his ministers, when he has ceased to have confi
dence in them, is undeniable; and that right is not im
paired by the fact of their being able to command a 
majority in the representative chamber. This principle 
has been repeatedly affirmed in colonies under respon
sible government,a and it is now placed beyond the 
reach of cavil by the corroborative testimony of her 
Majesty's secretary of state for the colonies in the Letel
lier case, that" there can be no doubt that [the lieu
tenant-governor of a province] has an nnquestionable 
constitutional right to dismiss his ministers if, from any 
cause, he feels it incumbent upon him to do so." 0 

• SEe anu, pp. 13, 20. 
• See]J«l, p. 432, eJ "to 

• See _. P. 41L 
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This abstract right being admitted, we may go further 
and declare that it is the bounden duty of a· governor 
to dismiss his ministers, if he believes their policy to be 
injurious to the public interests, or their conduct to be 
such, in their official capacity, that he can no longer 
act with them harmoniously for the public good. But 
before a governor proceeds to this extremity, at least 
towards 0. ministry having the confidence of the Assem
bly, he should be assured that he can replace them by 
others, who will be acceptable to the country and to the 
Assembly, as well as to himself, and who will be prepared 
to assume full responsibility for his act in effecting the 
change of government. 

Bya dissolution of the Assembly, consequent upon 0. 

change of ministry, this question is brought directly 
under the review of the constituencies. 

In the Letellier case, the province of Quebec - which 
was the only part of the dominion directly interested 
in the wisdom of the lieutenant-governor's act in the 
dismissal of his ministers - ratified the same by the 
support which they afforded to M. Joly, the minister 
who became constitutionally responsible for the action 
of the lieutenant-governor. 

To revert for 0. moment to the votes of censure against Condu.' 

QQvernor Letellier, which we have characterized as ~:n~,~~~;;;'. 
" vague and ambiguous." It is noticeable that these :.;~~;y"0' 
votes, whenever they were proposed, and whether they que8lion. 

were negatived or affirmed, were invariably decided as 
strict party questions. This fact leads us to object, still 
further, to the proceedings in this case, and to deprecate 
any reliance upon it, as a precedent for further guidance. 

Snch questions should always be determined upon 
broad grounds of justice and of' public policy, wholly 
irrespective of party proclivities. While it may be un
necessary that a governor should be pointedly charged 
with gross moral or political. misdeeds, and while the 
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removal of a governor may undoubtedly be advisable 
on less personal considerations, yet there sllould be at 
least the security against political oppref<.~ion which is 
afforded by insisting that a \'ote in condemnation ought 
not to be affirmed or rejected upon strict party lines. 

It may be said, however, that the unanimous defence 
of M. Letellier by his own political friends was in itself 
a presumption that he had been unduly influenced by 
party bias in his official conduct, instead of uniformly 
exhibiting the neutrality which is essential to the posi
tion of a constitutional governor. And Sir John A. 
Macdonald in hiB memorandum on the CMe, presented 
to the governor-general after the last adverse vote in 
the House of Commons against Governor Letellier, 
says that his removal would be " a warning to all future 
lieutenant-governors to exercise their powers all such 
with the strictest impartiality. As M. Letellier h/18 
been the first, in the case of his removal, he will proba
bly b~ the last partisan lieutenant-governor, and all 
future trouble from that source may be considered /18 
at an end."' 

. AII.,...I If this had been l'!L Letellier's offence, why WII8 not 
du7 the charge of partiality and political preferences dis .. 
:::~~~.~ tinctly formulated against him, and his sentence of 
pro.eeI. dismiss;U ba.'!Cd upon proof of the same? Such proo~ 

if it existed, could not have been difficult to procure, 
and for the credit of the country, 88 well 3.8 in view of 
the importance of establishing a great constitutional 
precedent upon an adequate and unimpeachable founda
tion, it should have been adduced on this oCc.'U!ion, and 
the order in council for M. Letellier's removal predi
cated upon it. 

m,tead of this, the order in council, equally with the 
resolutions upon which it was professedly founded, Wall 

• eo.nm.- Papen, 1878-79, C. 2iW, P. 110. 
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vague and indeterminate. In effect it was a mere 
assertion that, in the opinion of the political allies of 
the dismissed ministers and of the political opponents 
of those who had been placed in power by the act of 
the lieutenant-governor, "his usefulness was gone! " 

It is true that a vote of want of confidence in an 
existing administration may properly be passed in 
either house of parliament, without it being necesfiary 
to assign any reasons for the same.q But votes of this 
description are essentially political, and are always 
carried by party majorities. They express the general 
feelings of those who support them, whilst the particu
lar reasons which influence the majority of members 
may materially differ. 

But it is contrary to the first principles of justice, 
and in opposition to the established usage of parliament, 
to entertain criminative complaints against individuals 
except for cause assigned, which cause should be the 
assured warrant of its own sufficiency, upon proof of 
the complaint being substantiated! 

Apart from al\ personal considerations, and aside 
from the question whether rot LetelIler's conduct was 
uniformly discreet and unobjectionable, there is another 
a pect in which this case must be examined. 

Bearing in mind the importance in our confederate Do~lin!on 
system of preserving intact provincial rights, and the ~':;:~: 

,obvious peril of any uudue or arbitrary interference ~::;.:'!: 
therewith by the federal government, we must inquire ,,:itb local 

whether the action of the lieutenant-governor in dis- rlgb ... 

missing his ministers was so manifestly unwise and 
unnecessary as to justify the interposition of dominion 
authority for its condemnation. 

It is notorious that, if the forms of the house had 
permitted, the majority of the House of Commons who 

• See Todd, PorI. Govt. vol. ii. p. 396. • Ibid. wi. i. P. 354. 
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negatived the motion of censure against Governor Le
tellier on April 11, 1878, would have directly asserted, 
in bar of this proposition, the undeniable principle of 
non-intervention by the federal government in a matter 
of provincial concern.' But the motion was offered as 
an amendment upon going into committee of supply,. 
when by parliamentary usage no further Amendment is 
allowable; otherwise, had it been possible to raise It 

distinct issue upon this principle, it would have been 
difficult and injudicious for any Canadian statesman to 
have committed himself to an open repudiation of it. 

In the Senate, however, no such hindrance existed. 
The minority in that chamber were of the party of the 
majority in the Commons. They, therefore, failed to 
prevent the passing of the resolution censuring the 
lieutenant-governor. But they placed on record their 
reasons for objecting to the vote by an amendment 
which declared that, under the rule of our constitution, 
the federal and the provincial governments, each in 
their own sphere, enjoy responsible government equally, 
separately, and independently; therefore, under exist
ing circumstances, this house deems it inexpedient to 
offer any opinion on the recent action of the lieutenant
governor of the province of Quebec or of his late 
ministers.' 

This view of the case was consistent and statesman
like. It did not ignore the propriety of a dominion 
secretary of state addressing words of caution and 
advice to It lieutenant-governor, whenever it might 
appear suitable and expedient. But it deprt:cated c0-

ercive interference, in any matter plainly and exclu
sively within the domain of provincial rights. 

If any just cause of offence or complaint had arisen 

, )I. Joly'. kUer to the colonial ....-etary of lIay 22, 1879. Com_ 
Pape"', 1.878-79, C. 2-145, P. J.22. 

• See anu. p. t08. 
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out of the conduct of Lieutenant-Governor Letellier 
towards his late ministers, the Legislative Assembly 
of the province were competent to afford redress. 
The Joly administration, which succeeded to office, 
thereby assumed entire responsibility for the act of 
the lieutenant-governor, in dismissing their predeces
sors. If only that ministry had been compelled to re
sign, - either by the vote of the Assembly or as the 
result of an appeal to the people,-the governor must 
have r'ecalled his late advisers. But, by the dissolution 
of the legislature which ensued, the electoral body of 
the province ratified the action of M. Letellier, and 
upheld him in the exercise of his lawful prerogative. 

Weare free to admit that the responsibility which, Lieu\&

under the British North America act, a lieutenant- ~::,~ 
governor incurs to the governor-general in council ~~,:nd':: 
renders him amenable to the dominion government for minion go. 

his conduct in office; '&Ild that, upon all needful occa,; vemmenl. 

sions, that government may interpose, either to correct 
irregnlarities, to counsel in emergencies, or, if necessary, 
to remove an incompetent or untrustworthy governor, 
before the expiration of his ordinary term of service. 

But, in the discharge of this duty, in a system so 
complex and delicate &8 that of the Canadian confede
ration, great caution and forbearance must be observed, 
so as to avoid the suspicion of party influences, or of a 
disposition to encroach upon provincial rights of self
government. 

An officer of the eminent position .and responsibility 
of 1\ lieutenant-governor should be placed beyond the 
reach of party strife. His own reputation &8 a public 
mnn will always depend upon his unswerving impar
tiality and entire freedom from pnrty bias. But he 
ought not to be exposed to political assaults for his 
official conduct. And it should not be in the power 
of a defeated minority in his own province to assail 
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a lieutenant-governor or his responsible auvisers by 
appealing against them, on party grounds, to a sym
pathizing majority in the dominion parliament. 

Every individual in the community is interested in 
sustaining the office of lieutenant-governor, and in se
curing for its occupant an independent and non
political tenure. It is, therefore, clear that the" causc 
assigned" for the removal of a lieutenant-governor 
should be wholly irrespective of party considerations 
or of political predilections, and should be sufficiently 
weighty and unequivocal to command the suffrages of 
all parties, in the event of an expression of the opinion 
of the dominion parliament being invited upon such an 
act. 

The law which prescribes that notification of the 
order in council for the removal from office of a lieu
tenant-governor, and of the cause thereof, shall be 
communicated, with as little delay as possible, to the 
Senate and House of Commons of the dominion un
doubtedly empowers either house to express its opi
nion or to tender advice to the governor-gcneral, not 
merely in reference to such removal, but also upon any 
question that may appropriately arise out of the appoint
ment of a lieutenant-governor, or in regard to his exe
cution of his trust. 

But, when we note the jealous care which is appa
rent throughout the British North America act to 
define and regulate the exercise of the "exclusive 
powers" assigned by that statute to the provincial 
governments,-whether those powers appertl.in to the 
executive _ or to the legislature, - it is manifl!8t that 
it was the intention of the Imperial Parliament to 
guard from invasion all rights and powers exclusively 
conferred upon the provincial authorities, and to provide 
that the reserved right of interference therewith by the 
dominion executive or parliament should not be exer-
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cised in the interests of any political party, or 50 as to 
impair the principle of local self-government. Prior 
to confederation, this principle was earnestly and suc
cessfully contended for, as a restraint upon undue inter
ference by the imperial authorities in matters of local 
concern. It is no less essential now, when the diverse 
interests of separate provinces, heretofore independent 
of each other, require to be harmoniously combined,
without infringing upon the freedom of any govern
ment within the sphere of its constitutional powers,
so as to ensure unity and c(H)peration for the common 
good. 

Hence, we conclude that the reserved right of the 
dominion government to remove a provincial lieutenant,. 
governor from office should only be used upon grave 
emergencies, - so obviously irrespective of party con
siderations as to secure the consent of all impartial 
statesmen,-and moreover when it is clear that the 
removal can be effected without detriment to the prin
ciple of local self-government. 

'fhe abstract right of deliberation, and of conse- Actio~ by 

qucnt action thereupon, which is undeniably possessed ::rl::~on 
by the two houses of the dominion parliament, upon ~;;:~\:c~.1 
all matters which affect or concern the welfare of the queatio ... 

Canadian people, is likewise subject to limitation and 
restraint, by the constitutional law of the confederation. 
And it is equally incumbent upon the dominion par
liament, 118 it is upon the governor-general in council 
and upon the governor-general in his capacity of an 
imperial officer, representing in Canada the authority 
of the Crown, to respect and uphold the fe~eral rights, 
secured to the several provinces by the British North 
America act; and to abstain from encroaching upon the 
same, and from any undue interference therewith." 

• See EaTl of Dufl"eriu'sdespatch 15, 1873, p. 16. (Canada Commons 
to the colonial secrela"y. of Aug. Journal, vol. vii p. 27.) Earl of 
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Free discussion in the parliament of the dominion, 
upon all Canadian questions, is a constitutional and 
indisputable privilege, the exercise of which may be 
oftentimes productive of a good understanding between 
conflicting parties, even in regard to questions which 
are undeniably of provincial concern. But the houseR 
of parliament ought to refrain from any overt acts, and 
even from the formal enunciation of any opinion, in 
respect to matters which do not come within the Rphere 
of their jurisdiction as a federal legislature. It is to 
their cautious and timely forbearance, in deliberation 
and action, that the Imperial Houses of Lords and Com
mons are mainly indebted for the weight and influence 
which are justly attributed to their debates, upon ques
tions which do not immediately affect British interests, 
and where their principal aim is to guide and enlighten 
public opinion in other countries, without a.'!llUming a 
right to dictate, or to interfere with the absolute free
dom of independent powers.' 

Carnarvon, Hanl. Deb. vo\. cJ:arv. • See Todd, ParL Govt. vol. i. p. 
p. 663. New BrllDlwick School 619, voL ii. p. 730. 
case, ante, p. 346. 



CHAPTER IV. 

PART ill. 

LOCAL SELF-GOVERNMENT IN THE COLONIES. 

6. Oolonial rights of self-govemment in local affairs, and the 
position of a governor in relation thereto. 

"RESPONSIBLE government» was avowedly introduced 
into the colonies of Great Britain for the purpose of 
reproducing in them a system of local self-government, 
akin to that which prevails in the mother country, and 
to relieve the colonies from imperial interference in 
their domestic or internal concerns. 

To effect this desirable result, no material alteration 
was necessary in the structure of colonial institutions. 
The needful change was acco:nplished, as we have seen, 
by instructions from the Crown to the several colonial 
governme.nts, directing that, for the future, public affairs 
in the colony should be administered in conformity 
with the principles of ministerial responsibility which, 
since the Revolution of 1688, have been engra.fted upon 
the British Constitution." 

The advocates of colonial reform had long striven 
to obtain such a modification in the methods of colonial 
administration as would confer upon British subjects 
in the colonies similar rights of self-government to 
those enjoyed by their fellow-citizens at home. Tbis 
boon it was the expressed desire of the imperial go
vernment to bestow, so far, at least, as was compatible 
with the allegiance due to the Crown . 

• See ante, p. 26; and Merival. on the Colonies, eel. 1861, p. 636. 
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The new polity granted to the colonies was not in
tended, however, to effect a fundamental change in the 
principles of government, by substituting democratic 
for monarchical rule. It was designed to extend to 
distant parts of the empire the practical benefita of It. 

parliamentary system similar to that which exi~tIl in 
the parent state, and thus to render political institu
tions in the colonies, as far as pORsible, " the very image 
and transcript" of those of Great Britain. 

The British government is a limited monarchy, where
in the sovereign has certain constitutional rights and 
a defined position. 

In the substantial reproduction in a British colony 
of the imperial polity, the governor must be regarded 
not merely as the representative of the Crown in mat
ters of imperial obligation, but as the embodiment of 
the monarchical element in the colonial systcm, and 
the source of all executive authority therein." 

Our colonial institutions, derived from and identical 
in principle with those of the mother country. are 
essentially monarchical, and whatsoever duties or rights 
appertain to the Crown in the one are eqnally ap
pl'opriate and obligatory in the other. In the con
stitutional monarchy of Great Britain, there is no 
opportunity or justification for the exercise of per
sonal government by prerogative. The Crown mnst 
always act through advisers, approved of parliament, 
and their policy must always be in harmony with the 
sentiments of the majority in the popular chamber. 
With this important limitation, however, th'lo-, Briti._h 
monarch occupiee a position of authority anel influence, 
and is a weighty factor in the direction of public affi,irs ; 
exercising his high trust for the welfare of the people, 
and as the guardian of their political liberties. 

• See _, p. 28. 
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These elementary maxims of the British Constitution 
have been fully set forth in the earlier pages of this 
treatise, and the precise relation of the sovereign, in 
the mother country, to her ministers and to parliament, 
have been therein carefully explained. 

In applying these general principles of imperial ad- Non·inter· 

ministration to our colonial system, a constitutional go- !';,"::r".:'o~f 
vernor should (as expressed by Earl Grey) make" a ~nff:'~ 
judicious use of the influence rather than of the autho-
rity of his office."· Moreover, it is undoubtedly true 
that a governor, in colonies possessing parliamentary 
institutions, following the example of the sovereign, 
whose representative and minister he. is, in his pre-
scribed sphere and jurisdiction, should, as a general 
rule, refrain from personal interference with his mi-
nisters in their direction of local affairs. This is in 
accordance with the well-known axiom of colonial re
sponsible government, first enunciated by Lord John 
Russell when secretary of state for the colonies, that 
"in all matters of domestic policy, the colony should 
be governed according to the well-understood views 
and wishes of its inhabitants, as expressed through 
their representatives in the legislature;" and it is in 
conformity with the royal instructions for the guidance 
of governors iu colonies under responsible government, 
which state that, under such circumstances, "the con-
trol of all public departments is practically placed in 
the hands of persons commanding the confidence of a 
representative legislature." d 

This rule of non-interference, on the part of a con
stitutional governor, in matters of local concern, is sub
ject, however, to certain limitations, which are identical 

• See Governor Bowen's de- • See Commons Papers, 1866, 
opatch tD !.he Earl of Carnarvon, of voL I. p. 740; and !.he CoIOJliai 
St>pt. 19, 1877: Commons Pape"'. RogulatiOD8, ~879, .... i. 
1818, C. 1Dttl. 
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in principle with the usages which define and regulate 
the duties of the sovereign at home. 

Except to Firstly, the governor is the especial guardian of the 
uphold the law, and must never sanction any ministerial act or 
~:~~ proposal which infringes upon an existing law. 
the people. Secondly, the governor, like the queen hen!elf, is 

M'oltcon. 
If'nt to all 
actlof go
Yf'mmeot. 

bound to be satisfied as to the wisdom and political ex
pediency of every act or proceeding advised by his 
ministers, before he ratifies and sanctions the Bame 
with the authority which appertains to his office. 

To enable the governor to form sound and intelligent 
conclusions in regard to every question of state policy, 
or act of adminiJItration submitted to him for his appro
val, it is essential that the fuIJest information should be 
communicated to him in relation to the flame; that he 
should be free to criticise, discus.'!, and suggest altera
tions thereupon; and likewise that he 8hould himself 
be at liberty to propose, for the consideration and con
currence of his ministers, any matter or thing which he 
might d.eem to be proper for governmental action. 

While it should be the contiDllal aim of a constitu
tional governor to co-operate cordially with his minis
ters for the time being, irrespective of personal inclina
tions or of party preferences, should he be unable to 
agree with them upon any matter affecting the public 
interests which he may consider to be of sufficiently vital 
consequence to justify such an extreme measure, he is 

H ... ,..,. always entitled, as a last resort, to dismiss them from hill 
::.::" counsels, and to have recourse to other advisers. By 

the exercise of this reserved power, upon suil.lJ.91e occa
sions, the full benefits of monarchical government are 
guaranteed to the people. And the neceAAity imposed 
upon the governor under such circumstances that he 
should be able to secure the assistance of other minis
ters, who are willing to become responsible for his acts 
in the dismissal oC their predecessors; together with 
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the obligation imposed upon the new administration of 
obtaining a ratification of their conduct and policy by 
the local parliament, either with or withou·t a direct 
appeal to the constituencies by a dissolution of the 
same, - affords an ample warrant that these constitu
tional powers will be wisely used, and solely for the 
public good.· 

This doctrine may be illustrated by reference to the 
following extracts from despatches from her Majesty's 
secretary of state for the colonies to colonial governors: 

Thus, on March 26, 1862, the colonial secretary (the Duke 
of Newcastle) wrote as follows to the governor of Queensland 
(Sir G. F. Bowen):-

.. The general principle by which the governor of a colony Llmita of 

possessing ~espo~sib!e government is to be gu~ded is t?is: ~~~~fu.0r'. 
that, when Impenalmterests are concerned, he IS to conSider rent ... in 

himself the guardian of those interests; but, in matters of ::~ co .... 
purely local politics, he is bound, except in extreme cases, to 
follow the ad vice of a miIiistl-y which appears to possess the 
confidence of the legislature. But extreme cases are those 
which cannot be reduced to any recognized principle, arising 
in circumstances which it is impossible or unwise to anticipate, 
and of which the full force can, in general, be estimated only 
by persons in immediate contact with them." 

The Duke of Newcastle, however. defined the "extreme 
cases" referl'ed to by him as .. such extreme and exceptional 
circumstances as would warrant a militsry or naval officer ill 
taking some critical step against or beyond his ordel"l!. Like 
such an officer, the governor. who took so unusual II. course 
in the absence of iru;tl'uctions from home. would not be neces
sarily wrong. but he would necessarily act at his own peril. 
If the question were one in which impelial interests were COII

cerned. it would be for the home government to consider 
whether his exceptional measure had been right and prudent. 
If the question were one in which colonial illterests were 
aloue or principally concerned. he would also make himself, 

• See antt, pp. 40, 836, 420, and pool, pp. 446, 448, 453. And _ the 
Nineteenth Century, (or December. Id78, p 1003. 
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in IL certain sense, responsible to the colonists. who might 
justify the course he had taken, ILnd even prove their grati
tude to him for taking it by 8upporting him against the mi
nisters whose advice he had rejected; but who, on the other 
hand, if they perseveringly 8upported those mini.ters, might 
ultimately succeed in making it impossible for him to carry 
on the government, and thU8, perhaps, nece ... ,itate hi. recaU." 

The Duke of Newcastle added these siguificant remark.:
.. In granting responsible government to the larger colonie8 
of Great Britain, the imperial government were fully aware 
that the power they granted must occasionally he used ami"". 
But they have always trnsted that the errors of a free govern
ment would cure themselves; and that the colonu.ta would be 
led to exert greater energy aud circumspection in legislation 
and government when they were made to feel that they would 
not be rescued from the consequences of any impllldence 
merely affecting themselves by authoritative intervention of 
the Crown or of the governor." f 

On Nov. 20, 1866, Lord Carnarvon, the then colonial 
secretary, addressed a despatch to Sir G. F. Bowen (g()o 
vernor of Queensland), which not merely endorses the 
general principle embodied in the preceding extract, 
but also refers to an important point of constitutional 
practice, arising out of the relations of a governor to 
his responsible ministers:-

I have given my best consicleration to the quC!!tion which 
you have asked, .. whether it is requi,ite or desirable, in colo
nies possessing parliamentary government, that the conl'ent 
of the governor (88 of the sovereign in England) .houM be 
pr..nou.ly obtained by his mini.tero to their most important 
measures, especiaJJy to the introduction by them of any l,iJI. 
of an extraordinary nature, whereby the prerOf:lltive of the 
Crown, or the rights and property of British suhjects rCllident 
elsewhere. or the trade of the United Kingdom, or other im
perial interests, may be prejudiced. 

f Qnob!d in SiT G. F. Bowen'. AuguA. 1878. C. 2178, P. 70. ADd 
deopa1eh fA> the """""""Y of _. of Bee Victoria J'arL Papen, 1878, DO. 

)la, b, 1878; Commooa J'apen, 'n, P. 7. 
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There can be no doubt that it is most desirable that the 
ministers should obtain the governor's previous concurrence 
in their most important measures, especially when they are 
of the character indicated in your present despatch. 

It is obvious that without a full knowledge on the part 
of the governor of the measures which his responsible minis
ters intend to propose to the representative Assembly of the 
colony, and an assent on his part to tbeir introduction; so far 
as he can properly give such assent, there cannot exist that 
frank and confidential relationsbip between the governor and 
his advisers which must be always conducive to the harmo
nious working of government. 

I am, however, unable to say that it is indispensable that' 
this concurrence should be obtained, or that governors are 
bound to enforce the practice. 

I am ad vised that there is no law or rule which renders in
dispensable such a practice in England, except when a mea
sme is in progress affecting the l'ights of the Crown; and iri 
this case the rule applies to private members as much as to 
the government of the day. With this qualification, no ex
ception would be taken in'parliament to a measure proposed 
by a minister of the Crown on the ground that it is alleged 
or even admitted not to have received the previous assent of 
the Crown. Whether it has or not been submitted to the 
sovereign, is a matter between the sovereign and the minister. 
In practice, no doubt, the sovereign, if he disapproved of a 
measure introduced by his ministers, would have the consti
tutioual right to dismiss tbem; but whether he would choose 
to exercise this right would depend upon other constitutional 
consiuel'ations bearing on the expediency of a change of ,mi
nisters. 

This being the relation' of your executive council towards 
yourself, as representing the sovereign authority of the queen, 
I thinle that you are at liberty, or rather that you would be 
bound in fairness, to inform them of the course you proposed 
to tllke respecting any particular measure proposed by them, 
whether by giving it, when passed, the assent of the CrOWD, 
by refusing that assent, or by reserving it for the significa
tion of her Majesty's pleasure .• 

• QnE"enshmd Leg. Assem. l'Mdy considered the circumstances 
Vo"",, 1867, p. 84. We have aI- under .which a goveroor would be 
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But while" it is the desire of her Majesty's govern
ment to observe to the utmost, the principle which 
establishes ministerial responsibility in the adminiMtra
tion of colonial affairs, ... nevertheless, it is always 
the plain and paramount duty of the queen's represen
tative to obey the law, lind to take care that the autho
rity of the Crown, derived to his ministers through him, 
is exercised only in conformity with the law." b 

An instance of the strictness with which this principle 
is maintained by the imperial government, and of the 
serious consequences attending upon any deviation 
therefrom on the part of a colonial governor, is affordcd 
in the case of Sir Charles Darling, who was recalled from 
his post as governor of Victoria, in 1866, because of 
his departure from the rule of conduct prescribed by 
the queen's government, oC a rigid adherence to law 
in aU affairs of state.' 

Another remarkable lind instructive exemplification 
of the same principle occurred in New South Wales, 
under the following circumstances:-

Respon"ihle government was introduced 'into New South 
Wales in 1855. Three years afterward~, the frequent delays 
which attended the passing of the estimates gave ri~ to an 
irregular practice of permitting public expenditure to he in
curred under the authority of the governor in coundl, PUrKlI

ant to votes of credit and resolutions of the A_mhly, in 
anticipation of the passing of appropriation acf.8 by the local 
parliament. This practice continued to be observed until 
the appointment of the Earl of Belmore to be governor, in 
1867. 

No sooner had Lord Belmore assumed the ..,igns of go-

• oti&ed in refusing bio _ to 
i:lI\s~ to be oubmi_ bybio 
minislera to the IoeaI Iegiola&ure; 
lee aRk. p. 1M, tl "1' 

• .Mr. Secretary Caldwell to Go
_ Sir C. Darling, Jan...." :!G, 
1866; Commooo Papen, 1866, ~L 
Lp.M. 

I PanicuJan of Ihio """" ban 
been already giyOll; _ aRk. ''I'. 
103-108. See abo the reprimaJld 
administered to GoTenwr BoWP.fI, 

in 1878, for failing to upbol<t th. 
ou"""".." of the law at all I .... 
zardo: pool, pp. 508, ;;11. 
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vernment than he immediately turned his attention to this 
matter. He . perceived the grave objectiO?ns to the continu
ance or a practice so unlawful, and was keenly alive to the 
personal responsibility which he himself incurred by issuing 
his wal"l'ant·to authorize expenditul'e which had not been 
sanctioned by both branches of the legislature. 

He accordingly wrote to the colonial secretary (the Duke 
of Buckingham) for instructions, as to whether he was le
gally and constitutionally competent to exercise a discretion
ary power, under such circumstances, as had been done by his 
predece.sors in office since 1858. 
. In reply, he was informed that a governor conld not le
gally authorize the expenditure of public money, without an 
appropriation act; and that he was bound to l'efuse to sign a 
warrant sanctioning any such expenditure which had not 
been authorized by law. But that, as in England so in New 
South Wales, occasions of supreme emergency might arise, 
which would justify a departure from ordinary l'ules, and 
wherein, upon the advice and responsibility of his ministers, 
and .. fter a careful consideration of the particular circum
stances, the governor might exercise Buch an authority. 

Every case of this kind must be determined on its own 
merits; but, as a rule, the secretary of state was of opinion 
that such irregular expenditnre could only b!! justified, .. first, 
on the ground of lleceSl!ity; or, secondly, on the ground that 
it is sure to be subsequently sanctioned,-joilled to strong 
grounds of expediency, even though short of actual neces
sity."! 

A few months afterwards, Governor Belmore again ad
dresqed the colonial secretary on this subject, alleging that 
the Legislative Council of the colony had taken umbrage at 
celtain unauthorized expenditure which had been avowedly 
iuclll"l't'd by government, without an act of appropriation; 
allli tbat the council had protested against the proceeding. as 
being" derogatory to the privileges of parliament, aod sob
vel'llive of the constitution." 

The governor explained that, in this instance, the payment 
had been merely of certain official salaries, in anticipation of 

. ! Secretary of State'. despatch to Governor Belmore, of Sept. 30, 1868; 
m Commous l'apera, 1878, C. 2178, p. 117. 
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the appropriation act, the passing of which had been inad
vertently delayed by 8 parlhlmentary adjournment; and that 
there had been no intentional infringement of the privileges 
of the Legi.lative Council. 

Tbe colonial secretary (Earl Granville), in a despatch 
dated June 16, 1869, pointed out that Rny ~lIch. proceeding 
was at variance with the instructions contained in the forego
ing despatch from the Duke of Buckingham; and ob.erved 
that 8 temporary inconvenience to certain civil servanu could 
not be regarded as .. an unforeseen emergency," or 88 Rease 
of expediency that would justify 8 violation of law. He 
added that, .. except in case of absolute and immediate ne
cessity (such, for example, as the preservation of life), no 
expenditure of public money should be incurred, without sanc
tion of law; unless it may be presumed not only that both 
branches of the legislature will hold the expenditure itself 
unobjectionable, but also that they will approve oC that ex
penditure heing made in anticipation of Iheir con"ent."· 

Upon the governor communicating this despatch to his 
ministers, they sent him in reply a minute, which, while ex
plaining the practice he1'l!tofore pUl"sued in such cases, was in 
etrect 'a protest against the instructions i •• med hy her Ma
jesty's secretary of .Iate to the governor, as being an interfe
rence, in a matter of local concern, with their responsiLililY 
88 mini.ters of tbe C.'own and representatives of the parlia
ment and people of New South Wales, upon a question hav
ing no relation to imperial interests. 

His Excellency forwarded this minute to the colonial secre
tary, who, in a despatch dated Jan. 7, 1870, commelJt.ed upon 
it, Admitting unreservedly that the matter in hand was a 
purely local question, her ~Iaje8ty'8 govel'Jlment were never
theless anxious that the governor's conduct should be in 
conformity with the public will ... when consti~utionally a. .... 
certained:' That will was authoritatively expressed" through 
two channels, -the legi.lature and the executive govern
ment." The governor was jll>llified in accepting, 88 the in
terpreter of the public will, a ministry presumed to po_ 
the confidence of the legislature. But, if the law required him 
to do one thing, and his ministers recommended him another 

k Commoua Papen, 1878. C. 2173, P. 119. 
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conrse, it was his plain duty to obey the law; and it would 
be idle to object that such obedience was unconstitutional; 
for the governor is himself a branch of the legislature. 

In a case of emergency, it might become necessary to over
step the law; but some one must decide whether, ill fact, 
such a contingency had arisen. The ministry claim that they 
should determine this question. "But, so long as the letter of 
the law imposes on • the governor' the responsibility of pre
venting a breach of the law, this duty must be fulfilled by 
bim. The pel"Sonal responsibility of the governor in no way 
absol ves him from attaching great weight to the opinions of 
his ministers, in respect to fact, law, or expediency." But 
.. he remains, in the last resort, the judge of his own duty, 
and is not at libelty, on the advice of his ministers, • . . to 
commit an act contrary not only to the letter but to the spirit 
of the law." 

The secretary of state was therefore unable to recall the 
instructions already given on this subject. The governor 
was bound to obey the law, even if adherence to his instruc
tions should bring ~im i)1to collision with his ministers. A. 
difference with them would render it necessary to ascertain 
the wisbes of the colony. The colony would probably pro
nounce in f'WOUI' of retaining the personal sanction of the 
governor (in addition to that of the ministry) as a useful 
obstacle against unanthorized expenditure. 

But if both branches of the legislature should agree to dis
pense with this injunction of the la,v, and desire that the 
governor should hereafter be guided by the advice of his mi
nisters in the performance of this duty, her Majesty's govern
ment would not object to this conclusion, and would then free 
the governor from personal responsibility in the matter. 

LOl'd Belmore, in a despatch dated May 10, 1870, informed 
the colollial secretary that he had caused the foregoing de
spatch to be communicated to the local parliament, and that 
a bill had been passed, which, though it did not relieve the 
governOi' of personal responsibility in regard to puhlic expen
diture, would establish a better system for the receipt, cnstody, 
and issue of the publio moneys, and provide for the audit of 
the public acconnts. His Excellency added that he had noti
fied his ministers that it wonld be incumbent upon him to 
obey the instructions of the secretary of state .. at all ris~." 

Oblig&
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He had also suggested certain changes in the present mode of 
issuing public money, which it would be desirable. in the pub
lic interest, to adopt. And he had plaillly stated his convic
tion that it was the duty of the people of the co\oIlY. not ollly 
to support the governor in the onerous respolIMiuility which 
devolved upon him of controlling wlliuthorized expenditure. 
but that they should facilitate hi. performance of the same. 
It is gratifying to know that the di,clll!sion of this diflicult 
question did not impair the cordiality which should always 
subsist between the governor and his re.p01l8ible advisers) 

But, while a constitutional governor is bound to insist 
upon a strict conformity to law on the part of his 
responsible advisers in every act of admini8tration, he 
is equally bound on his own behalf to afford to his 
ministers for the time being a cordial support and 
co-operation. This support should be entirely irre
spef!tive of party predilections. A governor, like the 
sovereign whom he represents, is removed out of the 
political arena, and placed above and beyond its strifes 
and temptations. His first duty i8 to be impartial and 
just to all, and, while he refrains from any act which 
could possibly be regarded as indicative of personal' 
preference to either political party, he is in a position 
to exert a moderating and conciliatory influence with 
both parties. This will enable him at all times to bring 
an even and unbiassed judgment to bear upon what
ever may need to be submitted for his consideration 
and approvaL" 

Mere matters of ordinary routine in the administra
tion of public business, which under the old colonial 
polity were settled by the governor, or at"any rate 
8l1bmitted for his sanction, are, under responsible 

I CoIlllJlOllS Paper!!, 1878, C. 
2173, pp. 119-132. 
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govenunent, disposed of at once 'by the minister in 
charge of the department immediately _. concerned 
therein. But all documents which require the indivi
dual action· of the governor- such as warrants upon 
the treasury, deeds for signature, applications for re
missions of punishment and the like-should be sub
mitted to him in proper course through a minister, of 
the Crown.u 

In colonies under responsible government, "the 
governor takes no part in the settlement of the esti-
mates, which are prepared by the responsible ministers 
at the head of the several departments of the public 
service." His signature to a message' to enable the Formal 

Assembly constitutionally to take into their considera- ~~.!'!o~ 
tion any proposed vote of public money is, therefore,. 
under ordinary circumstances, "a fonnal act," which 
does not necessarily express or imply a personal opinion 
with regard to the policy of the proceeding which,' 
upon the advice of his minillters, he has thus initiated 
and authorized! 

Beru'ing in mind this rule, Governor Bowen, of Victoria, on 
Sept. 19, 1877. telegt'l\phed her Majesty's secretary of state 
for the oolonies to know whether he was at liherty to con.ent 
to his ministers placing on the estimates a vote for the pay
ment of members of the local legislature, the principle of 
which had beeu twice affirmed by both houses, notwithstand
ing that, suhsequently, separate bills, to authorize the payment 
of memhers had been rejected by the Legislative Couucil. 

In reply, the colonial secretary stated that, as the matter 
was one of purely local concern and involved no question 
calling for the intervention of the imperial government, ra
spon,ubility must rest entirely with ministers, and he saw no 
reason why the governor. should hesitate to follow their ad
vioe.' 

• New South Wal .. , Leg. Ar,. 
aemhly Journals, 1859-{;O, vol. L 
p.IJ:lI. 

• See Uti. point fully discussed 
in Governor Bowen '8 despatch of 

Sept. 19, 1877: Common. Papers, 
1878, C. 1982. . 

• Ibid. Tele.",.m of Sept. 27. 
and despatch of Dec. 20. ISi7. Aud 
_ ibid. C. 2173, p. 611. 
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Disputes It is true that, in 1867, under somewhat similar 
~ rtl6~~ri& circumstances, the then governor of Victoria had been 

instructed by the colonial secretary. in a despatch dated 
Jan. 1, 1868, to refuse his sanction to placing on the 
estimates a grant in favour of the wife of ex-Governor 
Darling. But this objection was based on grounds of 
imperial policy, which forbade any gift to be received 
by a colonial governor, or any of his family. from the 
colony over which he had presided, either during his 
term of office or upon his retirement. 

But, as we have already seen in our narrative of the 
case,' this interposition of the imperial authorities 
in a matter which, on general principles, ought (at 
least in this stage of the proceeding) to have been 
locally decided, gave great umbrage in the colony, and 
led 'to a ministerial crisis. .Ministers resigned with a 
protest against the alleged unconstitutional interference 
of the secretary of state, in disregard of the rights of 
self-government which had been conceded to Victoria. 
The .AS.~embly sided with the ex-ministers. After a 
fruitless attempt to form a new administration, the. 
governor was obliged to recall his late advisers to office. 
Fortunately at this juncture, the ex-governor himself, 
for personal reasons, declined the proposed grant, and 
80 further trouble was averted. 

But before this happy termination of the controvel'!!Y, 
the colonial secretary modified his objection, and wrote 
a further despatch, intimating his opinion that, upon a 
review of the case, the proposal of the Victorian minis
try did not appear" to call for the extrem~' measure 
of forbidding the governor to be a party, under the 
advice of his responsible ministe1'l!, to those formal acts 
which are necessary to bring the grant [in question] 
UDder the consideration of the local parliament."· 

• See ante, pp. 100-12"2. 
• Commooa l'apero, lB67~8, ,,01. xlviii. pp. 6'2S-70(' 
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The undoubted fact that the Legislative Council would Thegnver· 

regard the introduction of the proposed vote into the ::~ei:b~~ 
estimates as being, under the circumstances, an attempt ~';;::.~wo 
to invade their privileges, - however open to objection 
such an act might be as between the two houses, - was 
not a sufficient reason to justify the interposition of the 
governor in refusing to permit the vote to be submitted 
to the Assembly. For it is his duty to avoid "the 
appearance of taking part with one side or the other 
in controversies which ought to be locally decided," 
even when they may involve an issue between the two 
houses. And the governor could not refuse to follow 
the advice of his ministers in a ease wherein neither 
the prerogatives of the Crown nor other imperial interests 
were involved, merely because the Legislative Council 
objected to the course pursued by the Assembly.' 

For strife between contending parties is best allayed, In party 

and harmony between 'the two co-ordinate branches of the oODIests. 

legi~lature is best promoted, "by an unflinching mainte-
nance of the principle of ministerial responsibility, and 
it is better that a governor should be too tardy in relin
quishing this palladium of colonial liberty, than too 
rnsh in resorting to acts of personal interference." 
Satisfitctory results in such difficulties are more likely 
to be "reached by a strict application of constitutional 
principles and by the regular working of the machinery 
of a free parliament." • 

These wise and statesmanlike words are extracted 
from despatches written by Lord Dlltrerin in 1873, 

• Commons Papers, 1878, C. 
217:1. pp. 0, 56. 

• Lord Duffel'in's (Governor G~ 
neral of Canada) d.spatch 10 the 
Earl of Kimberley, Aug. IS, 1873 ; 

:i\d :~:.~;:e~~~3 ~f C~~~:n~IJt 
!:"'w!:~rt)ri'wf!rinri ..!h:I~ 

speech at Halifax, in the summer 
of lS72, wherein, in a popular 
and witty vein. yet with consum
mate pet"1\picacity I he de.~ribes the' 
true constitutional relations which 
should always subsist hetween a go
vemor and his responsible miuistel'& 
Ibid. p. 20. 
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during his administration of the government of Canada. 
They express the sentiments which actuated him during 
his brilliant and successful tenure of office as governor
general of the dominion. But though patient under 
provocation, and scrupulous to avoid an undue or un
timely exercise of prerogative, Lord Dufferin was 
always prepared, should necessity compel the alterna
tive, to put forth the reserved powers of the Crown 
rather than permit injustice to be done to the varied 
and important interests entrusted to his guardianship. 

In proof of this, mention may be made of certain 
political events which transpired in Canada whilst Lord 
Dufferin was in office, the complete narrative of whicb' 
will be found in papers laid before the Imperial Parlia
ment. I refer to the so-called" Pacific scandal," which 
led to the downfall of the Macdonald administration in 
1873. 

This powerful ministry had continned in office-with the 
exceptior;t of a brief interlude from May, 1862, until March, 
1864-ever since the year 1858. 

In April, 1873, shortly after a general election. which had 
resulted in tllp return of a coru;iderable majority of govern
ment sllpporte ..... minillters were accllJ!ed of having trafficked 
with certain capitalists, by undertaking to secure for them 
special privileges, in connection with a project to build a 
railway across the continent to the Padfic Ocean. in m-der 
to obtain funds wherewith to bribe the con.titllenci"" of the 
dominion, and 80 to secure the return to parliament of a 
majority in favonr of the administration. 

Great excitement prevailed throughout Canada at these 
charge.!. Public opinion Wall outraged at the thought that 
they might possibly be true. Inquiry Wall ilU!tituted in par
liament; but. for the lack of inqniJ;itorial powers and authority 
to take evidence upon oath, it proved abortive. Before other 
steps could be taken, in due order, to arrive at Il,e fact!!, the 
governor was urged by opponents of the ministry to inter
pose peremptorily to bring them to account. or to di,m"", 
them fro," his C01lDSei&. Partl.;an newspapetll even 811S8iled 
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his Excellency in outrageous and opprobrious terms. But 
Lord Dufferin remained firm in his adherence to constitu
tional order. Whilst active in his endeavours, by every law
ful proceeding, to prove or disprove the accuracy of the 
allegations, he steadily refused, so long as they were unsub
stantiated,' to withdraw his confidence from his responsible 
advisers. 
- Various methods had been proposed to determine the truth 
of the complaint against mini:!ters, but technical difficulties 
presented themselves, which provoked delay. At length, by 
the advice of ministers, a royal commission was appointed to 
pursue the investigation, cut short by the failure of the par
liamentary committee. This commission reported evidence 
taken before th~m, bnt properly refrained from prononncing 
judicially thereon, lest their judgment might seem to be to 
the prejudice of further inquiry by a parliamentary tribunal. 

Upon the re-assembling of parliament, the governor caused 
the evideuce taken by the commission, together with his own 
despatches on the subject to the home government, to be laid 
before the House of Commons. This led to a protracted and, 
vehement discussion, and: to the moving of a vote of censure 
upon the administration, founded upon the facts disclosed in 
the evidence reported by the royal commission. As the de
bate proceeded, it became apparent that the ministerial majo
rity could not be relied upon to sustain the government, in 
the face of the facts brought to light by the commission, 
which though they did not prove individual corruption, for 
personal motives, Against particular ministers, sufficed to show 
thut large sums of money had been freely and uujustifiably 
expeuded, for the purpose of influencing the dominion elec
tions. In order to prevent the disgrace of defeat, ministers 
resigned office before a vote was taken, and the leader of the 
opposition (Mr. Mackenzie) was called upon to form a new 
admiuistmtion. He succeeded in this endeavour, and one 
satisfactory result speedily followed, in the pas'ling of a more 
stringent election law, with severe penalties against bribery 
and COfl"Upt pmctices, an offence which had gmdually attained 
large proportions in Canada, and from which neither party 
could claim exemption.-

--------
• Se. Canada Commona Jon,," mons Papers. 1874, ~I. "Iv. pp. 

naJa, October Se&.ion, 1873; Com- 1-269; TutU.'. History of !.h. Do-
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But we are chiefly concerned with the con<luct of Lord 
Duft'erin during this trying time. DUling a period of extra
ordinary popular excitement, he held the balance between 
tbe contending parties with strict impartiality. Allhough 
the question at issue was one of local concern, he did not 
therefore conclude that he had no authority to determine it. 
The honour of his mini.tel'S and the credit of the country 
were .. t stake, and it behooved him to be satisfied th"t none 
but men of honour and of personal integrity shoulll fill the 
place of his constitutional advisers, and should wield the 
authority of the Crown. But he would not- hn.tily Rssume 
corruption until it should be proved to exist. He therefore 
l'Csolved, in the first instance, to leave to parliament to "Hcer
tain the truth or elTor of the charge .... before he pronounced 
judgment upon the question. And when the parliamentary 
inquiry temporarily failed upon technical grounds, he pro
moted and encouraged immediate investigation by means of 
a royal commission, not with intent to withdraw the CMe 
from the ultimate cognizance and control of the House of 
Commons, but to enable him to obtain from his mini.tel·. in 
open court those explanations in regard to their conduct 
wbich circumstances had rendered necessary, and upon which 
he had a. right to insi.t. 

Throughout all these painful and embarrassing events, 
Lord Dufferin never lost sight of the fact that he I)('''"""sed 
reserved powers, amply sufficient for the occ8l<ion, whatever 
might be bis final convictions upon the merits of the CllllC • 

.. Of conrse," he said, in writing to the secretary of state, .. it 
was always open to me to have dismissed my mini.teN, and 
to have taken my chance of parliament approving my con
duct, but I did not feel myself warranted in hazlIl'diug such 
a step on the data before me.'" 

And the'result amply jw<tified his forbearance. Whatever 
opinion may be formed upon the merits of the charge. them
selves, the ministers {ell after they ba<1 every opportnnity of 
stating their case to the country, an<1 of pleading I.bdr cautIC 
before a full parliament. which compri.ed a large majority 
of members avowedly elected in tbeir interest. 

minion of Cauada, voL ii ce. aa • Commo... Papen, 1874, 1'oL 
to 39. xl ... p. 28. 
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If, by their resignation of office before a vote was taken, 
they virtually confessed defeat, and that the verdict had gone 
against them, they could not attribute their discomfiture to 
.. the uncalled-for intervention" of the governor-general. 
This result-left them with no ground of complaint against tbe 
representative of the Crown, who was the last person in the 
dominion to withdraw his confidence from his constitutional 
advisers. 

In his despatch of Nov. 7, 1873, notifying the Earl of 
Kimberley of the final issue of this protracted struggle, Lord 
1)uil'el'in congratulates himself that it had been brought 
about, h not by an ill-considered and hasty exercise of imperial 
authority, nor by the application of premature pressure from 
without, but by the free and spontaneous action of the repre
sentatives of the Canadian people." .. During the whole of 
this unfortunate business," he J'emarks," I have never doubted 
but that a strict application of the principles of parliamentary 
government wonld be sufficient to resolve every difficulty, 
and that a result would be eventually arrived at in harmony 
with the convictions and wishes of the Canadian people.'~ 
But, he significantly adds, - in reference to the authority 
vested in him, as representing the Crown in the dominion,
.. had it proved otherwise, I still held in reserve a constitu
tional power. equal to any emergency; and, in the last resort, 
I should have been quite prepared to have exercised it, in 
wlmtever way the circumstances of the case might have 
justified."" _ 

In reply to this despatch, Lord Kimherley says: "I agree 
with your I.ordship in the satisfaction which you express that 
the result arrived at has been reached by a strict application 
of constitutioMI principles, and by the regular working of the 
machinery of a free parliament; and I have much pleagure in 
conveyiug to you her Majesty's entire approval of the man
Iler in which you have acted in circumstances of no ordinary 
difficulty." • 

During the remainder of Lord Duft'erin's career as gover
Ilor-geneml, he acquired the confidence and respect of all 
political parties in Canada, alld won the affectiollS of the 

,. Commons Pape .... 187., vol. :Elv. p. 267 • 
• Ibid. p. 265. 
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people, to an extent previously uDparlll1eled. This was ex
emplified in the cordial expressions of good-will and admirn
tion embodied in the addresses presented to him upon his 
departure by the dominion parliament, hy provincial legi.la
tures, and by every class in the community,- trilJUtes, not 
only to his firm yet impartial rule 88 governor.general, but 
also in heartfelt acknowledgment of the lively intere.t he had 
displayed and the sagacious counsels he hlld ghoen upon 111\ 
matters affecting the progress and prosperity of the Canadian 
people. 

In further illustration of the position of a constitu
tional governor, in colonies having responsible govern
ment, and of the influence and authority appertaining 
to the office, notwithstanding the gradual emancipation 
of such colonies from imperial control, the following 
cases may be cited: -

In 1858, Sir William Denison, governor of New 801lth 
Wales, successfully opposed an endeavour on the part oC his 
responsible adviKers to increase largely the numher oC mem
bers of the Legislative Council, for the purpose oC securing a 
ministerial majority in that chamber. In the following year, 
Governor Denison was ohliged to warn his mini.tars that a 
certain me88ure which they had in contemplation was at 
variance with law, and calculated to override the law, with
ont due warrant of parliament. He succeeded in convincing 
them of this, else he had resolved to dismi88 them from 
office.' 

In 1861, Sir Alexander Bannennan. the lieutenant-gover
nor of Newfottndland, being dissatisfied with the re8llOD8 
given to him by his prime minister (llr. Kent) [or submit
ting to the local legislature a hill affet-ting the salaries oC em· 
ployes in the civil service of the island, di&"1IliMed the miniNtry, 
and entrusted the formation of a new administration to llr. 
Hoyles, the leader of the opposition in the A_mhly. Mr. 
Hoyles succeeded in this undertaking, but, being in a minority 
in the Assembly, reqnested the governor to diaoIolve the legis-

, DeDiton'. """"'"'Pi Life. TO!. i. pp. 435,468. 
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lature, to which his Excellency acceded. Meanwhile, the 
Assembly, on March 5, 1861, passed resolutiens protesting 
against the change of ministry and the proposed dissolution, 
Rnd negatived a motion to go into a committee of the whole 
h011se on ways and means. Whereupon, two days afterwards, 
the legislature was dissolved by proclamation; a certain bill, 
which had passed both houses, having Leen previously as
sented to by proclamation. The result of the elections was 
favourable to the new ministry, and the objectionable mea
sure which had been disapproved hy the governor was not 
again hronght forward. 

In a despatch to the secretary of state for the colonies, 
narrating these events, Governor Bannerman remarks: "Mr. 
Kent's affair was a serious one. The new system of [respon
.iLle] government, which was conceded in 1855, instead of 
lessening, increases a governor's responsibility. A bad mi
nistry, with a corrupt majority, may do many things which & 

governor cannot help. But I could not for a day continue to 
administer the government of a colony, nnless I had the power 
to dispense with the services of my ministers, and appeal to 
the country. But in doing this a governor must submit 
to many things, and look to what the consequences may be to 
the interests of the people." • 

In January, 1865, Mr. Martin, prime minister of New 
South Wales, nrged upon the governor of the colony (Sir SirJ. 
John Young, afterwards Lord Lisgar) the expediency of ap- Young.' 
pointing two additional members to the Legislative Council 
The governor declined to sanction this proceeding, on the 
gronnd that it was at variance with an implied understanding 
in regard to such appointments, which ought only to he 
made for the convenience of legislation, and not in order to 
strengthen & party. This refusal led ~ the resignation of 
the ministry. The secretary of state, however, in a despatch 
dated May 26, 1865, expressed his approval of the governor's 
cond uet, and his belief that t.he reasons alleged for refusing 
compliance with the recommendation of ministers were sound 

• This despn.tch is citRd in a let- ronto U Globe, n of Oct. 3. And 
ter tn. tho Reform Association of see Newfoundland Assem. Journals, 
Untll"o. from ex-Go\'eruor Letel- March;; and 6, 1861. 
lier, dated Oct. 2, 1879, in tbe To-
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and convincing. Four years afterwards, B similar request was 
preferred by the tben premier (Mr. Robertson) to the go
vernor (Lord Belmore), to the effect tbatthree new members 
should be added to the upper chamber. But Lord Belmore 
declined to act upon 'this advice; and the appointments were 
not made. Shortly after, the premier resigned, hut for rea.
sons unconnected with this decision of the governor. Upon 
being informed of Lord Belmore'. refusal to accept this reo 
commendation. the secretary of state approved of the gover. 
nor's determination." 

In 1872. the question was again mooted; and Mr. Parkes, 
the premier at that period, expres><ed a strong desire that the 
existing tenure of legislative councillors - by nomination of 
the Crown - should be exchanged for that of popular elec
tion. In a minute submitted to the governor upon the gene
ral question. Mr. Parkes stated .. that the working of the 
principle upon which the council i. based has invoked the 
interference of her Majesty's secretary of slate, in B manner 
not expressly sanctioned by law; and which, witb expressions 
of deep regret, your Excellency's advisers cannot but consider 
incompatible witb the rights of self-government, secured to the 
colony.by the constitution:' 

At this time, Sir Hercules RobinllOn was governor of 
the colony; and he met Mr. Parkes's complaint by point
ing out that it was founded upon a misapprehension. He 
showed, "that in every instance, when questions have arisen 
as to the appointment of additional members of couneil, 
the governor has acted on his own responsibility, with
ont previous reference to the secretary of state, and that. 
when the course adopted has been reported home, the secre
tary of state has simply expressed his opinion as to tbe 
propriety or otherwise of tbe governor's proceedings. - an 
opinion which,' on one of the occasioll8 referred to, was 
specially invited by the minister who conceived himself 
aggrieved by the governor's decision. The understanding be
tween the leading politicians in 1861, SA to a limitation in the 
ordinary number of the council, was not come to in conse-

• New South Wales Leg • .&.em. Vola, ...... 1872-73. TOL i. PI' 53J, 
535. 
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quence of any suggestion from home, nor was it even reported 
to the secretary of state for several years." . 

Sir Hercules Robinson's explanation on this subject was 
confirmed by the colonial secretary (Lord Kimberley), who, 
in a despatch dated Nov. 29, 1872,-wbjle he deprecated any 
hasty legislation upon a matter so difficult and momentous as 
an amendment to the constitution, - expressed a hope that 
the local ministry would refrain from such an act" for the 
sake of the permanent interests of constitutional govern
ment in the colony, in the working of which her Majesty's 
government cannot but take a deep interest, although they 
seek in no way to interfere with its internal administra
tion."b 

The project for changing the constitution of the Legislative 
Council in New South Wales was afterwards abandoned. On 
March 14, 1876, a motion in favour of an elective Legislative 
Council was negatived, in the Legislative Assembly, by a vote 
of thirty-three to five," and the upper chamber in that colony 
continues to be nominated by the Crown. 

In the colony of New Brunswick, in April, 1866, a ministe-· Governor 

rial crisis occurred, in consequence of the action takeu by the ~,:~~ro~n 
lieutenant-governor (Mr. A. H. Gordon) in furtherance of the question. 

proposed confederation of the British colonies in North Ame-
rica. The expediency of agreeil\g to this union-npon cer-
tuoin terms, arranged at a conference of delegates from the 
several oolonies concerned, which was held in Quebec in 
Octoher, 1864-was a test question at the New Brnnswick 
general elections, in 1865; and a large majority of members, 
opposed to the union, were returned to the Assembly, at that 
time. 

The lieutenant-governor was, nevertheless, of opinion that 
the earnest desire which the imperial government had ex
pl"essed in favour of the union, justified him in again recom
mending the question to the consideration of the locallegisla
ture; more especially as he believed that a vast change had 
recently taken place in the publio sentiment on this question. 
Ministers differed with the governor in this conclusion, and 

• New South Wales LeJr. Assem. Votes, &c., 18?2-73, vol. i. p. 536 • 
• Ibid. 1875-76, p. 214. Bulaee]JOlt, p. 522. 
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objected to the course he proposed to take. They reluctantly 
consented, however, to a less fonnal discussion of the uni'ln 
question, with a view to discover whether some basis of agree
ment in accordance with the declared wishes of the home 
government might not be found. At this juncture, the Legi>!
lative Council passed an address to the queen, in favour of the 
projected union, and presented the same to the governor, for 
transmission to her Majesty. In acknowledging the receipt 
of tlus address, the governor made nse of language which hi. 
ministers deemed to be inconsistent with tbeir policy on this 
question. They accordingly resigned; although, at the time, 
they were able to'command a majority in the House of AI!
sembly. His Excellency at once fonned a new ministry, who 
undertook to sustain his action in the matter. 

A series of resolutions, condemnatory of the address oC the 
Legislative Council, and expressing disapproval of the gover
nor's conduct, were ahout to be proposed in the House of As
sembly, when, upon the advice of the new administration, the 
legislature was prorogued, and Sh0111y afterwards ilissolved. 
The ex-ministers, and their snpporters, who constituted a 
majority iu the Assembly, were indignant at this proceeding, 
and f0!'Warded, through the governor, an address of remon
strance to the queen. But, at the ensuing general elections, a 
large majority of members, in favour of a union of the pro
vinces, was returned. Upon the reassembling of the legi .... 
lature, the new Assembly passed an address, expr .... ing their 
belief that the constituencies. had justified the course adopted 
by the governor, upon this occasion." 

A stilI more remarkable instance of prompt and de
cisive action, on the part of IS governor, in the interest 
of the colony over which he presided, but in direct op
position to his ministry, for the time being,-and not
withstanding their possessing the confidence of the 
local parliament, - took place in New Brunswick, a few 
years previous to the events above narrated. 

In 1855, a prohibitory liquor law was passed by the New 

• New BI'1IDSWick A-. JOIlrDalo, 1866, pp. 74, 83, 202, 224. 
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Brunswick legislature. But the act proved to be wholly in
operative, and incapable of enforcement. Whereupon the 
lieutenant-governor (J. H. Manners Sutton). without express
ing any opinion upon the principle of prohihitory legislation, 
sent a memorandum to his ministers, in, which he expressed 
his conviction that a continuance of the existing condition of 
affairs was fraught with peril to the best interests of the com
munity, and called for immediate remedy. He, therefore, 
suggested a dissolution of parliament, with a view to a decided 
expression of publio opinion in favour of, or in opposition to, 
the prohibitory principle. Ministers dissented, altogether, 
from his Excellency's conclusions, and would not advise a 
dissolution. Further oorrespondence ensued, without a change 
of opinion on either side. Finally, the lieuteuant-governor 
stated that, as he .. never contemplated a dissolution of the 
Assembly without the concurrence of responsible advisers," 
he claimed that either the executive council should assume 
the responsibility for the issue of a proclamation of dissolution 
or that they should retire, and enable him to seek for other 
advisers, who would consent to this act. As ministers still' 
demurred to either cours~. his Excellency directed the pro
vincial secretaq to prepare and conntersign a proclamation 
dissolving the Assembly. His request was complied with, 
but immediately afterwards the ministry resigned. The go
vernor requested them to retain office until their successors 
were appointed. In nine days, he notified them that he had 
succeeded in forming a new administration. who. agreeing 
wi~h him in the necessity for an immediate dissolution of par
liament. were prepared to assume responsibility for the 
same. 

The elections were held without delay; and, in less than 
three months after the change of ministry. an extra session of 
the legislo\ture was-convened. It WQS of very brief duration. 
gut, in answer to the speech from the throne, both houses 
expressed their satisfaction at the governor's judicious exer
cise of his oonstitutional powers. aud at the promptitude with 
which he had had recourse to the advice of parliament. A 
bill to repeal the prohibitory liquor law was submitted to the 
Assembly. as a miuisterial measure. It passed. by a vote of 
88 to 2; and was agreed to by the Legislative Council without 
a division. Thus, both the constitutionality and the expedi-
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ency of the governor's action, on thi. occasion, were dhltinctly 
ratified by both houses.' 

In 1861, Sir .william Denison, governor of New South 
Wales, being about to relinquish hi.. office, and dcsiroud 
before his departure to settle a long-standing dispute, in I·e
ference to a land claim, in conformity with instructions re
ceived from the impelial government, reqnested the colonial 
secretary to affix the great seal of the colony to a grant of 
land to the claimaut. The secretary disapproved of the pro
posed grant, and declined to be a party to the proceeding, 
or to become respollllible for it. The governor then dc"ired 
him to hand over the seal and hhl Excellency sealed the docu
ment himself. This irregular proceeding led to the resigna
tion of the whole minhltry. Shortly afterwards, the local 
parliament met, when an attempt was made iu the Legislative 
Assembly to p3ll8 a vote of censnre upon the ex-governor for 
his conduct on this occasion. But the motion was negatived 
upon the previous question being proposed thereon.' 

In 1876, the then governor of New South Wales (Sir Hel·
cules Robin!!On) objected to affix his sign.manual to land 
grants, until some more effectual system had been devised to 
ensure genuineness, and to prevent fraud by the tender of 
spurious grants for his sanction and signature. This led to 
the adoption of improved regulations in the premises, and of a 
constitutional rnle that each deed shonld be duly authenti
cated by the signature of the min;"ter for lands before it Wa., 
submitted for tbe governor's signature.' By this method, 
unity of action between the governor and his ministe .... in 
such matters was secured, and the liability of fraudulent 
grants being surreptitiously obtained was proportionaLly 
diminished. 

On April 23, 1877, the Mnetion of the governor of Tasma.
nia was requested, by ministers in council, to the payment of 
a certain 8um to an individual pursuant to an award upon a 
claim against government. His Excellency objected to the 
payment. because the previous llanction of parliament to this 
appropriation of public money bad not been given; alJd the 

• N ...... Brunswick Aa!em. Jour- V_. 1861., yoJ. i. pp. 58, 416, 
Dais, 1856, pp. 8, ZI, ODd 1857. 647 -74~. 
P. 88. • Ibid. une-77,YoJ. i. pp.208, 

f New South Waiea A-. 693. 
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matter was dropped; At a later meeting of council, howevel', 
the prime minister informed the governor that, unknown to 
himself and in anticipation of the governor's assent, the sum 
awarded had actually been paid to the claimant, prior to his 
Excellency's refusal to sanction the same on April 23. There
upon the governor I'ecorded in a.formal minute his desire" to 
impress upon ministers the impropriety of signifying his as
sent" to any matter, not of mere routine, before it had been 
actually given. 

The governor was aware that, in all colonies and under all 
governments, it has been usual in mere matters of routine, 
when it would be inconvenient to see the governor, that a 
minister should, on his own responsibility, assume a consent 
that would certainly be afforded. And, in the present in
stance, the governor was entirely satisfied that the departure 
from regular practice had been accidental and unpremedi
tated. Being also convinced, from the explanations offered by 
ministers, that there was every reason to suppose that parlia
ment would approve of this expenditure, he stated that he 
would not refuse to legalize aD act already performed, as he 
believed, in good faith ·by his ministers in a purely colonial 
matter.h 

In New Zealand, in November, 1877, ministers submitted 
to the governor (the Marquis of Normanby) a request that 
he would appoint Mr. J. N. Wilson to a seat in the Legislative 
Council. At the time this ad vice was tendered, a vote of want 
of confidence in ministers was pending in the House of Repre
sentatives. Under these circumstances, the governor objected 
to make the appointment; unless it was proposed to confAr 
ministerial office on Mr. Wilson (which appears not to have 
been the case): but he deolared that, in the event of the mi
nistry being sustained on the confidence motion, he would 
readily consent to the application. 

The governor's memorandum, on this subject, was, on the 
advice of ministers, laid upon the table of the bouse. Where
upon, on Nov. 5, the house agreed to a resolution censur
ing bis Excellency for" noticing a matter in agitation or 
debate ,in the house, as a reason for refusing to accede to 
ad vice tendered by his ministers." Certain of the ministry 

h Tasmania, Leg. Council Journals, 1877, ..... 4, appx. DO. 11, p. 13. 
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voted in favour of this resolution, which was directed to be 
transmitted to the governor by an address. 

Meanwhile, on Nov. 6, the vote of want of confidence was 
negatived, but only by the casting vote of the speaker.' 
Whereupon the governor,811 he had promised, summoned Mr. 
Wilson to a seat in the Legislative Council. 

Upon his receipt of the address above mentioned, tl'ansmi~ 
ting to him the vote of censure, the governor forwarded the 
same to his ministers. He then sent a message to the house, 
stating that, as soon as he had been advised what reply to 
make to this communication, he would notify the same to the 
house. But the ministry refused to interpose on the gover
nor's behalf. His Excellency demurred to this conduct, and 
referred them to the constitutional rule that .. it is the go
vernment, and uot the governor, who mUHt, 80 long 811 they 
remain his advisers, be 801ely responsible to parliament for 
his acts." He pointed out that, if ministers w£re not pre
pared to accept and defend a particular act of the governor, 
it was their duty to resign, and thus afford the governor an 
opportunity of forming a ministry who would sustain him; 
leaving it to the governor to justify hi. own course to tbe 
imperial government, to which alone he is personally re.pon
sible. The ministry, however, adhered to their view that 
the governor was to blame, on the abstract question of re
fllSing to take their advice in respect to a nOlDint.tion to tbe 
Legislative Council, because a vote of censure "'as under du.
cussion. Neither would they admit their own reMponsihility 
for the governor's actions to the full extent of the rule above 
cited. Accordingly. the governor announced his intention of 
submitting the question to the secretary of state for tbe colo
nies. and of transmitting the whole correspondence to the 
local parliament) 

No further action was taken by the New Zealand legisla
ture upon this case. But, in a despatch dated Jan. 15, 1878. 
the governor was informed that his conduct in this occur
rence was entirely approved by her lIfajesty's government.' 

In December, 18n. the premier of New Zealand advised 
the governor to refllB6 the royal assent to a bill, intitule<)I 

i As Iothedutyof a speaker,UIldP.rlltlcb circumataocea,-poll, p.4&i ... 

~ ~= t:\:! ~= ~a~~?,1;~ 21,18;"8. 
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"the land act," which had been agreed to by both houses of Gov.mo. 
the local parliament. This advice was given, because the bill !~,":~n::; 
had been introduced by the late government, .though after- a bi.ll 

wards forwarded by the new ministry, but it had been :~::~:tof 
amended, during its progress through parliament, in a manner mini._. 
objectionable to ministers. The governor demurred to the 
course proposed. He oonsidered that ministers would have 
been entitled to oppose, to the extent of their ability, the pass-
ing of the bill; but he saw no reason why he should take the 
l1nl1sual cOUl'se of vetoing the measure. Vexed at this re-
fusal, the premier at first declined to attach his name to the 
formal certificate, recommending the governor to assent to it. 
Ultimately, however, he agreed to do so, and the bill was 
assented to. The secretary of state for the colonies, in a 
despntch dated Feb. 15, 1878, approved of the action taken 
by the governor upon this occasion, in declining, under the 
circumstances he had explained, to refuse his assent to this 
bill.1 

Similar instances of the active interposition of a. 
governor, within the proper limits of his office, as re
presenting the authority' of the Crown in the provincial 
constitutions, have recently occurred in the do~inion 
of Canada. 

In 1878, Governor Letellier, of the province of Quebec, LieUie

dismissed his ministry, because, in his judgment, they had ~::o~Le
failed to recognize the deference dne to his office, and had telli .. di .. 

recommended certain measures to the consideration of the =":,y~ 
local legislature of which he had not approved. At the time 
of their dismissal, this ministry were able to command a majo-
rity in the Assembly of twenty in a house consisting of sixty-
five members. When ,their successors were appointed, the 
governor WI\S advised to dissolve the legislature. The result 
of an appeal to the constituencies was, that the new ministry 

I See the despatches in the sup
pl(>ment to New Zealand" Gazette, n 
1818, p. 012. Rut if the governor 
had seen ,sood to approve of the ad
vioa of his ministers, there was no 

=~tu~~:~ =:"ba:.h~:~ 
held from this bill; see a case noted 
in Todd, ParL Gov. vol. ii. p. 310. 
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were sustained in the new Assembly by a small majority, 
sufficient to enable them to carry on the government." 

Iu the province of Manitoba, in 1879, upon two vacancies 
occurring in the local cabinet whilst the legislature WIIH in 
session, the premier advised lieutenant-governor Cauchon to 
defer filling up the same until after the prorogation. The 
lieutenant-governor replied that he could not accede to such 
a proposition, "so contrary to the spirit and meaning of the 
constitution." Whereupon ministers agreed that the vacan
cies should be filled up with the least possible delay.n 

The foregoing precedents will suffice to establish the 
doctrine contended for elsewhere in this treatise,. that, 
wherever parliamentary institutions are established and 
the system of ministerial responsibility prevails, the 
executive officer specially charged with representin~ 
the Crown in the particular colony or province
whether he be a governor-general, governor, or lieu
tenant-governor - must be regarded 38 p08He88ing, 
within the prescribed limits of his rule and jurisdiction, 
substantially the same powers'that belong to the sove
reign iJ:l the British constitution. 

Nay more, it may be safely asserted that the direct 
power of a constitutional governor in the colony over 
which he presides is practically greater tha~ that of 
the sovereign in the mother-country, inasmuch 38 a 
governor is personally responsible to a higher authority 
for the maintenance of the royal prerogatives, and for 
administering his government in accordance with the 
instmctious he has received fi-9m the Imperial Crown. 
A governor, like every other agent, has a double rela
tion: first, to his principal; and, secondly, to the party 
with whom he transacts the affairs of his principal;' and 

- See a..u, pp. 405, 420. See 
es-GoTemor Letellier's able 1eUer 
to the Beform A..oeiatioD of To
ronto. iD the .. TOIODID Globe" of 
Oc$. 3, 1879. 

• "The Colonies," ne'tt'epaper, 
July 5, 11179, p. 11 . 

• See anu, p. 29, et N'I' 
• Heam. Gon. of En2'land, 

po l2SI. See the _ka of GoYec-



COLONIAL RIGHTS IN LOCAL AFFAIRS. 459 

every statesman conversant with colonial politics is 
aware that in a colony very many occasions will arise 
where the prerogative of the Crown would need to be 
exercised unde!' circumstances which would not necessi
tate, an<L perhaps would not justify; II similar procedure 
in England. Striking examples of this fact will be 
apparent when we review the constitutional rights of a 
governor in the exercise of the prerogative of disso
lution. 

The lawful authority of the Crown in connection with 
parliamentary government - though apt to be disre
garded by theoretical politicians, and subject to be weak
ened by the increasing prevalence of democratic ideas 
- is essential to the efficiency and stability of parlia
mentary institutions. Such authority, when constitu
tionally exercised, is calculated to be especially beneficial 
in colonies where imperial interference with the rights 
of local self-government has been reduced to a mini
mum, for it then beco\lles the sole expression of the 
monarchical principle in the colonial polity.q 

The framers of the American constitution deemed it 
necessary, in the interest of the nation, to entrust large 
powers to the president, including a right to veto the 
legislation of Congress, unless, upon reconsideration, 
two thirds of both houses should require the passing of 
a measure of which the president had disapproved. 

In view of the more extended powers which are 

nor Mulgra.ve, of Nova Scotia, on 
this point, in a despatch to the co--
10IlialscQl'eta,'Y. dated June 23, 1860; 
in Nova Scotia Assem. Journals, 
1861, appJ:. no. 2, p. 6. See &)"" 
Lord Carnar\'On's circular despatch 
to AmttmlilUl governors, of May 
4.1876. Commons Pape ... , 1875, 
vol. liii. p. 696. 

• Seeanl •• p.33. OnJulyl,1863, 
the late well-known Canadian states
maD. Tbomas D' Arcy McGee. wrote 
au able letter to the .. Montreal G ... 

zettie," pointing out to aU who wished 
to maintain BI"itish connection, aud 
to save Canada from drifting into a 
democracy I the need of rallying in 
d.fence of tbe principle of .. the 
equai union of autJlority and tiber-

r~ ~~:f:n!o:f~":l~~ti:l~Z !: 
narchy. n He appt'.aled to every 
patriotic Canadian to " manfully do 
his part towards conserving the m~ 
narchical principle in our constitu .. 
tion." 
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practically confided to a parliamentary ministry able to 
command a majority in the popular chamber, it if! 
evident that some restraint upon their actions is need· 
ful to counteract possible corruption or abuse. This 
restraint is afforded by the vigilant ovel"Might of the 
sovereign or her representative. 

Whatever measures may be framed, whatever policy 
propounded, by a parliamentary ministry, must be Hub· 
jected to the scrutiny and must obtain the approbation 
of the Crown. In a British colony, the representative 
of the Crown is usually a man of special qualifications 
for his exalted office. Necessarily impartial, and u~ually 
eAllerienced in the science of government, the states
men to whom such eminent functions are entrllsted 
rarely fail to win the respect and confidence of the 
people as well as to merit the favour of their sovereign. 
For their powers are conferred upon them in trust for 
the welfare of the people, to whom in the last resort 
every governor must appeal, when in the discharge of 
his constitutional rights he dismisses an incompetent or 
unworthy ministry, or asks for a verdict to ratify or to 
disallow a decision of the popular aHHembly. Tbis 
method affords the best security attainable in a parlia. 
mentary system against the injurious inlluences of party 
and the intrigues of faction, while it secures tbe ulti
mate triumph of the rights of self-government. 

b. The eomtitutitm and PmJJtn of Colonial Parliament.. and the 
po6ition 'if the gOfJernDr in relatian to the legulatwe cham
ben. 

Having discussed the position and functions of a con. 
stitutional governor in relation to his ministel'll, and in 
view of the rights of local self-government conceded to 
colonies by the grant of parliamentary institutions, it 
remains to examine the lawful powers of a governor in 
relation to the local parliament, of whieh, by virtue of 
his office, he is a component part. 
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But we must first endeavour to ascertain what are 
the rightful powers and privileges of colonial legislative 
bodies, and what are the constitutional relations which 
the two legislative chambers should occupy towards 
each other. 

At the outset, it may be well to consider briefly the Definition 

pr~priety of the term "parliament," as' applied to a ~~~:~" 
colonial legislature. 

It hItS been urged, with more ingenuity than discrimi
nation, that it is wrong in principle and contrary to 
imperial practice to designate by this title any of the 
minor legislative bodies in existence throughout the 
empire, and that the appellation of" parliament" should 
be exclusively reserved for the great council of the na
tion, and for those subordinate legislatures only which 
(like the dominion parliament in Canada) might be in
vested with the title by imperial enactment; 

But this idea is founded on a fallacy, and is not war-' 
ranted by imperial usage. 

Freeman, whose reputation as a constitutional writer 
ranks deservedly high, tells us that the word parlia
ment signifies a colloquy or talk. The term appears in 
French in the twelfth century, and in Latin in the thir
teenth. But it is merely a translation of the expression 
" deep speech," which, according to the English chroni
cle, King William held with his Witan in the eleventh 
century. The Parliament of England is historically so 
called because it was assembled together to parle1J, to talk, 
to hold high convel'se on affilirs of state with the king.' 

• Are Legislatures Parliaments? 
a Study and Review. By Fennin!\" 
Taylor, Montreal, 1879. Mr. J. S. 
\Vat.."WJIl, in art.icles in the u Cana.
dia.n Monthly," for November and 
l>ecembel'. Ib79, on "the powers 
of Canadian legislatures," .hews 
tbat Ule legislatures in Upper and 
Lower Canada, antecedent to the 
union of the provillces in 18411 

were officiallT tenned .. provincial 
parliaments,' deriving their title to 
tIli. appellation from tile fact tIlat 
they were not subordinate bodies, 
with municipal functions, hut were 
empowered to make general laws, 
" for the peace, welfa.re, and good 
government of the province. n 

• E. A. Freeman, in North Ame
rican Review I vol. cxxiL p. 159. 
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This derivation oC the word would naturally incline 
us to describe by the name oC parliament all legiHlatures 
in the British dominions which are BubHtantially en
trusted with independent powers oC self-government. 
For they, in their limited spheres oC Rction, Rre as su
preme as the Imperial Parliament itselC, and are directly 
occupied with the consideration of questions of general 
concern in the particular colony. Since the recogni
tion oC the rights oC 10calselC-government in the leading 
British colonies, the Imperial Parliament, as we have 
seen,' has reCrained Crom all interCerence with the proper 
functions oC colonial legislatures. These bodies are as
sembled, not merely to pass necessary laws Cor the good 
government oC the colony, but al!CO " to hold high con
verse on affairs of state" with the representative of the 
Crown, to discuss and, by discu8.~ion, to influence the 
policy oC the local administration upon all public mat
ters affecting the welfare of the community. They are, 
therefore, as much entitled to be regarded as" parlia
ments,". in and for their respective colonies, as the" Im
perial Parliament" is in and for the whole empire. 

It is different when a limited and inferior c\a.~ of 
questions only are aBBigned to the exclusive legiHlative 
authority of a subordinate body, whilst the supreme 
control of state or general affi,irs is reserved to a 
superintending power. The functions of the one body, 
in such a case, are simply municipal and. confined to a 
prescribed field of operation, whilst those of the other 
are national and comprehensive. 

Such, in llict, is the relation borne by the legislatures 
of the different Ca.nadian provinces towards the federal 
government of the dominion. The powers and jurilldic
tion of both are regulated by irnperialstatute. To the 
former is delegated the eXc\lL'nve right to make laws in 
regard "to matters or a local or private nature" in 

, See __ , p. 172. 
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each province. To the latter is assigned, not merely Subordl; 

authority to legislate upon specified public matters i.:'i~~~'" 
affecting the public interests of the' entire dominion, 
but also to make laws upon whatever may concern 
"the peace, order, and good government of Canada," 
save only in matters of such exclusively local descrip-
tion as to be suitably reserved for provincial determina-
tion. The general powers conferred upon the federal 
legislature constitute that body as being emphatically 
and exclusively the" parliament," which" holds high 
converse on affairs of state," on whatever may affect the 
welfare of the Canadian dominion. 

This distinction is justified by the terms employed in 
the British North America act. Therein the provincial 
legislative bodies are designated as "legislatures," and 
the dominion legislature is uniformly described as "the 
parliament of Canada." 

But on turning our·attention to colonial legislatures Legisl." 

in other parts of the empire, and especially where the :::;::,:.n 
system of responsible government prevails, we find that :~!i!. 
from the period when local self-government was con-
ceded to these colonies their legislatures immediately 
began to assllme the name of parliaments, and that this 
claim received the sanction of the Crown. 

In Victoria, Australia, pursuant to the provisions of 
the Imperial Act, 18 and 19 Vict. c. 55, which enttbled 
the legislature to define, by statute, its own powers and 
privileges, an act was pa.qged, in 1857, which declared 
that" the legislature of Victoria shall be and is hereby 
designated' the parliament of Victoria.' ... 

With or without express legishitive authority, the 
nppellation of parliament was likewise assumed by aU 
other colonial legislatures in Australasia wherein local, 
self-government had been introduced, and at a subse
quent period by the" parliament of the Cape Colony" 
in South Africa. 

'-V-;c-ton-·.-S-ta-ts.-, 2O-V,-·ct.-n-o. 1. 
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This adoption of a title more dignified than that of 
legislature, and indicative of the pos.~es~ion of larger 
powers, was in no re~pect an act of usurpation or pre
tence. It was rather a reasonable and most constitu
tional assertion of an undeniable fact that more extensive 
powers had actually been conferred by the Crown upon 
the particular colony. 

The propriety of this change of title has, moreover, 
been explicitly admitted ~y the imperial government. 
Whilst in acts pa.~ed by the Imperial Parliament refer
ring to the acts and proceedings of colonial legiHlatureA, 
the formal distinction between the" legislature" of a 
colony and the" Parliament" of the mother country 
is still maintained: not merely to prevent confusion, 
but as an appropriate assertion of the abstract right of 
general legislation for the empire which necessarily be
longs to the Imperial Parliament, this difference is not 
observed in other official documents. A cursory exami
nation of the despatches addressed by ber Majesty's 
secreta,ry of state to colonial governors, under the par
liamentary system, will suffice to show that the local 
legislatures are usually, if not invariably, referred to 
therein under the name of parliament. 

If the distinction herein noted between legislative 
bodies which continue to occupy a subordinate and de
pendent relation to the imperial authority (or, as the 
case may be, to authority vested in a federal govern
ment), and those which have been entrusted, independ
ently, with general powers of self-government, be 
correct, the appellation of" parliament" to tbe legisla
tive institutions in Self-governing colonies is not merely 
allowable, but peculiarly appropriate, as marking an 
epoch in the constitutional progress of the colony, and 

• A1thon!!b in Ibe marginal"""'" Act, 18 and 19 Viet. e. 54. ocbe
to the Canada Reunion Act. 3 and dole.8PC. J. the tenn" parliament. " t:t: ~ ~::. an~~:!::: ~lied 10 u.- colouial J.,giaJa.. 
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as an evidence that, with the direct consent of the 
Crown, the right to legislate, in all matters. of local con
cern, has been virtually surrendered to the local go
vernment. 

Anothe~ question presents itself for our consideration Po,,~ . 

in this connection, and one which is of great practioal i:'~~~t" 
importance; namely, the extent of the powers and pri- ~~.gio
vileges that may be rightfully assumed by a colonial 
legislature. 

The answer to this question depends, in no small 
degree, upon the actual status of the legislative body 
itself. It may be suitably determined by the mutual 
agreement of the several branches or estates of the 
legislature in a formal statute. But if no higher war
rant can be shown in favour of an alleged privilege than 
the assertion of a single branch of the local legislature, 
on its own behalf, the courts of law will interpose, and 
limit the claim in accordance with general principles of 
constitutional law applicable to the case. This has 
been repeatedly done by colonial courts, and, in the last 
resort, by the judicial committee of the privy council." 

Whilst a colony is in a state of pupilage, and is 
directly subject to the control of the Crown, it is un
necessary and unbecoming in either branch of the local 
legislature to insist, for itself collectively, or for its 
members individually, upon the right to any privileges 
or powers except such as are indispensably necessary 
for the efficient performance of its proper functions. 
But when the status of a colony is raised to that of & 

self-governing autonomy, - whether its jurisdiction in
cludes the right of general legislation, or is limited to 
the control and disposition of local questions of minor 
import, so long as the legislative powers exercised are 

w See ...... cited in Forsyth's Doyle o. Falooner, Law Rep. P. C. 
Consitutional Law, p. 26; and Appeals, vol. i. p. 828-

SO 
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exclusive and supreme,. - it becomes desirable to clothe 
the legislative body with greater authority. Such legis
latures will need to possess inquisitorial powers, to se
cure themselves from obstruction. They will need 
coercive powers to enforce every lawful discharge of 
their appropriate functions, and to vindicate their pro-

Should be ceedings from resistance or contempt. But in order to 
~~:~ by define with precision, and without excess, the powers 

propl!r to be conferred upon any legislative body, re
course should be had to statutory enactment. No acts 
can be passed in any colony except by consent of tbe 
Crown. The Crown, therefore, is able to judge what 
powers and privileges ought to be granted in each par
ticular case, and is in a position to refuse its sanction to 
all unjustifiable claims. So long as an assertion of pri
vilege is based upon analogy or inference merely, it is 
liable to exaggeration. But when privilege is defined 
by law, there is a restraint upon its abuse. This method 
has accordingly been approved by the Imperial Parlia
ment, in the most recent instances of imperiallegisla
tion, to explain or amend colonial constitutions. 

The principle of defining by statute the powers, 
privileges, and immunities, to be possessed and enjoyed 
by local legislatures and by their individual members, 
was first introduced by the express authority of an 
imperial act. By the thirty-fifth section of the Act 
18 and 19 Viet. c. 55, it is declared that it shall be 
lawful for the legislature of Victoria (Australia) by 
legislation to define the privileges, immunities, and 
powers oC the Council and Assembly of that colony, and 
of the members thereof; provided, that the same shall 
not exceed thOile now held and exercised by the com
moDS house oC parliament or the members thereot:' 

s Ao in the cue m ........J pro- ltitution of VICtoria, ..... pe....J in 
'Ii ...... in the dominiOD of Conada; the oolooy. in 1,.,., under the ..... 
... _ •. p. 367. tboritv of the Imperial Ad 13 and 

• This ad, to eoIabfulb the ClOD- It viet. c. 1iO, .. bidJ empowered 
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Accordingly, in 1857, the .legislature of Victoria ~re:ria. 
passed an act, which was sanctIOned by the Crown, to 
confer upon their two chambers, and upon the commit-
tees and individual members composing the same, the 
powers and privileges appertaining to the imperial 
House of Commons." 

The British North America act, 1867, section eighteen, 
(explained by the act 38 and 39 Vict. c. 38,) contains 
a similar provision empowering the parliament of Ca.
nada, to define by statute the powers, privileges, and 
immunities, of the Senate and House of Commons, and 
of the members thereof respectively; provided only, 
that the same shall not exceed those then held, enjoyed, 
and exercised by the Imperial House of Commons. 

Pursuant to this authority, the Canadian Act, 31 Vict. In 

,c. 23, was passed by the dominion parliament.- C.nada. 

In the colony of Tasmania, however, the locallegisla-, 
ture, in 1858, passed an act 'to confer certain powers' In T .... 

and privileges on the houses of the parliament of Tas- mania. 

mania." No previous authority had been given by the 
imperial parliament for such legislation other than the 
general power granted to the several Australian colo-
nies by the Imperial Act 13 and 14 Vict. c. 59, sec. 32, to 
alter and amend their respective constitutions. . This 
would justify the inference of the Canadian Supreme 
Court - as hereinafter mentioned - that any legislative 

the several Australian colonies to 
frame their own constitutions. It 
WIIo8 reserved for the pl .... ure of the 
Crown, and, as it contained provi .. 
sions to "'hich her Maj~sty was Dot 
competent to a.~ent without the au
thority of Pl\rHament, it was sub
Dlitted to parliamentary considera
tion, amended in certain particulan, 
and appended as a schedule to the 
act, su.netionillg and amending it. 
So that it actually forms part of the 
Imperial Stat. 18 and 19 Vic~ o. 55. 

• Victoria Stats. 20 Viet. no. 1. 
• See the case of the oaths bill, 

which was ..... nted to by the gover
nor-general, under the authority of 
this statute, but was afterwards di .. 
allowed by the Crown upon the 
ground that it proposed to oonf •• 
powers in excess of the powers exe .... 
cised by the House of Commons i~ 
self, a' the time the Imperial law' 
was 8Dacted: ante, p. 146. 
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body is competent, with the consent of the Crown, to 
pass an act to define its own powers and privileges.b 

Privileges In 1874, the House of ABBembly of Nova Scotia 
~I~~:':: adopted certain proceedings in dealing with a refrae
conferred tory member of their body, whom they had reRolved to 
by."'IDIe. have been guilty of a breach of privilcge. They had 

adjudged him to have committed a contempt of the 
authority of the house, though he had not obMtructed 
the public busineB8, and had directed his forcible remo
val from the house until he should apologize for his 
conduct. Whereupon he brought an action of treMpaM 
for assault against the speaker and certain members of 
the house, and obtained in the Supreme Court of the pro
vince a verdict of damages. In 1877, the case was brought 
on appeal, before the Supreme Court of the dominion. 
In January, 1878, judgment was rendered by Sir W. D. 
Richards, chief-justice of the court, and by the other 
learned judges present. They all agreed in affirming 
the judgment of the court below, and in dismil!8ing the 
appeal.. The effect of this decision was to declare" that 
the House of Assembly of Nova Scotia has no power to 
punish for any offence not an immediate obstruction 
to the due course of its procet'dings and the proper 
exercise of its functioDB, such power not being an essen
tial attribute nor essentially necessary for the exercise 
of its functioDB by a local legislature, and not belonging 
to it as a necessary or legal incident; and, that, wiilwuJ 
prescription QI' 8ioJufe, local legislatures have not the 
privileges which belong to the House of Commons of 
Great Britain by the kz et lXI7l8IU!iuOo Parliamerdi." 

The chief-justice, however, adverted to the propriety 
of provincial legislation on this subject, and remarked 
that "the legislatures of Ontario and Quebec seemed 
tD have conferred on the House of Assembly in these 
provinces extensive powers, tD enable them effectually 

• ADd ... Fonyth, CODA. Law. p. 26. 
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to exercise their high functions and discharge the im
portant duties cast on them. It may be necessary still 
further to extend their powers. The legislatures of the 
other provinces will probably consider it desirable to 
take the 'same course, and in that way unmistakably 
place these tribunals in the position of dignity and 
power which it is desirable they should possess."· 

This decision affirms the right of the legislatures in Privilege. 

the several provinces of the Canadian dominion to :reifu~3 b)' 

confer upon themselves and upon their individual atatute. 

members, by a statute,-to be passed with the consent 
of the Crown (as expressed by the approval of the 
same by the governor-general of Canada in council), 
any powers and privileges which they may deem to be 
necessary for the efficient discharge of their constitu-
tional functions. Such authority could be ex;ercised 
either by virtue of their inherent power as legislative 
bodies (as in the case of Tasmania, above-mentioned),' 
or in pursuance of the ninety-second section of the 
British North America act, 1867, which authorizes the 
legislature in each province to amend from time to 
time -" notwithstanding anything in this act" -" the 
constitution of the province, except as regards the office 
of lieutenant-governor."« 

Anticipating the suggestion of Chief..Justice Richards, In Nova 

the legislature of Nova Scotia in 1876, while the afore- Soolla. 

said action of Landers et aI. tI. Woodworth was pending, 
passed an act respecting the legislature, which conferred 
upon both houses, and upon the members thereof, the 
same privileges as shall for the time being be enjoyed 
by the Senate and House of Commons of Canada, their 
committees and members for the time being." The 
dominion minister of justice, in reporting upon this 
statute, drew attention to the fact that, in 1869, acts 

• Landers '" a/. v. D. B. Wood- • See ibid. pp. 192. 201. 
worth; Canada Supreme Conn " N. 8. 8_.1876, c. 22. 
Rep. vol. ii. pp. 158-216. 
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purporting to confer upon the legislatures of Ontario 
and Quebec similar powers had been objected to and 
disallowed. Again, in 1874, a Manitoba statute to the 
sanle effect was likewise disallowed. Subsequently, in 
1870 and in 1876, these three provincial legislatures 
passed other acts to define their privileges and powers, 
which, though they appeared to be open to very serious 
question, and though it was considered doubtful whether 
they were not in excess of the jurisdiction and authority 
of a local legislature, yet they were left by the domi
nion government to their operation, upon the under
standing that any person who might be aggrieved 
thereby could raise the question of their validity in a 
court of law. But inasmuch as the Nova Scotia act of 
1876 professed to confer upon the Nova Scotia legisla
tive chambers powers which it had been decided by 
dominion authority should not be assumed by the legis
latures of Ontario, Quebec, and Manitoba, the dominion 
minister of justice recommended that the objection 
should' be brought under the notice of the lieutenant
governor with a view to the repeal of the clauses to 
which exception had been taken, before the expiration 
of the time limited for the disallowance of the actf 
Nevertheless, it does not appear that this act was either 
amended or disallowed. 

The principle asserted in the aforesaid judgment of 
the Canadian Supreme Court, - which affirmed the 
right of provincial legislatures to confer upon them
selves by statute whatever powers and privileges were 
deemed to be necessary,- whilst it does not debar the 
Crown from interposing a veto upon an act which 
should attempt to legalize unwarrantable claims, does 
in fact render it difficult to object to any powers, pro
posed to be conferred by statute, that they exceeded 

f Canada Seas. Paper1I, 1877,110.89, pp. 108-114.2<)1. Canada Go. 
zelie, voL mi. p. 26"2. lIauiloba SIat<i.1873, Co 2; 1876, c. 1l!. 
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the lawful powers and constitutional competency of a 
legislature to grant. In this respect, the court recog
nizes the possession in provincial legislatures of a 
wider discretion than had been heretofore allowed, 
either by the dominion government or by the crown 
law-officers in England; g and to this extent it ap
proves of the position taken by the premier and attor
ney-general of Ontario (Mr. J. Sandfield Macdonald), 
when, in an able memorandum, he -protested against 
the disallowance of the Ontario statute of 1869, defin
ing the privileges, &c., of the local Assembly. This 
act had been disallowed, because it was presumed to 
be ultra vire8, and inconsistent with the limitations of 
the British North America act. But, after a careful 
review of the argument, the attorney-general concludes 
with the pertinent remark that, in his opinion," suffi
cient consideration had not been given to the im7 
portant distinction between powers claimed by the 
authority of a statute and powers claimed as inhe
rently belonging to a legislative body." h 

The legislatures in the different British colonies Two leg;.. 

wherein parliamentary government is established are, =ben. 
as a rule, composed of two chambers. The only ex-
ception is in certain of the provinces which are com-
prised in the dominion of Canada. In view of the 
limited jurisdiction and functions of these legislative 
bodies, one chamber has been accounted sufficient, 
for the purposes of legislation, in the provinces of 
Ontario, Manitoba, and British Columbia.. In Quebec, 
Nova Scotia, and Prince 'Edward Island, the question 
of abolishing the second chamber is also under con
sideration; but, though the House of Assembly in 
these provinces is decidedly in favour of such a modifi-

I See ant., p. 865. 92, p. 6. The legality of the Quebec 
• Canada Bess. P>pel1l, 1877, statute (S8 Viet. c. 6) was .. tab

no. 89, pp. 202-211,2'21. And see lishe<l in the case of n parte Dans&
S. Austral. ParI. Papers, 1877, no. re&u; L C. J~t, 1'Ol. m. p. 210. 
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cation of the existing constitution, the Legislative 
Councils have not yet concurred in this opinion. 

In small communities; and in provinces where the 
business of legislation is mainly of a municipal de
scription, experience has shown that two chambers are 
cumbrous, and needlessly expensive.' But, in colonies 
entrusted with the powers of local self-government, and 
where the policy of administration, as well as the 
making of general laws for the welfare and good 
government of all classes in the community, are under 
the control of a local legislature, a second chamber is 
a most necessary institution} It is a counterpoise to 
democratic ascendancy in the popular and most power
ful assembly, and serves to elicit the sober second 
thought of the people, in contradistinction to the 
impulsive first thought of the lower house. These 
great benefits of a second chamber are in addition to 
the advantages derived from the revision and amend
ment of laws, which are too apt to pass through the 
Assembly in a crude and defective state.· Mr. E. A. 
Freeman is of opinion that, while a second chamber 
is always valuable in checking and revising the acts of 
the popular assembly, it is especially indispensr.ble in 
a federal system, because it is capable of representing 
therein the wants and wishes of the several states or 
provinces included in the confederation in their sepa
rate standing.' 

Under parliamentary government, an upper chamber 
derives special efficacy and importance from the fact 

I As in the case of the Leeward 
Jslands, ... H ..... Deb. ToL ccri. 
p. 1<1'23. And Bee Mr. Kinnear'. 
paper in favourof a Bingle chamber. 
Fortnightlv Review. Sept. 1fj6lj. 

J Me todd, ParL Gon. TOL i. 

P. ~in addition 10 the authoriti .. 
jn favour of a eecondchamber, cited 
in the precediug reU:reuee, ... 

Lecky in North American R-m ..... 
yol. c:x:ni. p. 71; Help", Tbou~-bto 
00 Government, c. i •. ; Hearn, GovL 
of England, p. 640; Fortlligt.tly 
Review, July, 1816.;p. 41l; h'n"k· 
mar'a Memm1'l, vol iJ~ c. 2i!; Hao&. 
Deb. on S. A lrica eonfederatioD 
b~ April 23, 1877. 

I ntenlational Review, 'f'oL iii.. 
pp. 72i, 741. Ia regan! 10 the 
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that, being unable to determine the fate of a ministry, 
it is much less influenced by party combiIlations and 
intrigues than the lower house.m "While· the upper 
chambers of all constitutional legislatures recognize 
their position as one removing them entirely from 
party considerations, and as designed to be a guard 
against hasty and immature legislation, they would 
doubtless feel it to be their duty to weigh with more 
than ordinary anxiety and care the explicit declarar
tions of public opinion, when deliberately given by all 
classes of the community upon any measure, after the 
period of excitement which might have given rise to it 
had passed away. When such a spirit pervades the upper 
chamber, there need be no apprehension of a conflict 
between the two branches composing the legislature." D 

The two legislative chambers-which, with the go- Constitu· 

vernor who represents the Crown, form the parliament ~:~~~~ 
in the principal colonies of Great Britain-arenotin. ben. 

variably constituted upon a similar basis. With a 
common design to reproduce in the colony institutions 
intended to resemble as closely as possible those which 
exist in the mother country, the upper chamber is in 
some colonies an elective body, whilst in others it is 
nominated by the Crown. This diversity of practice 
is not based upon any definite or abstract principle, but 
is simply owing to the prevailing tone of popular opi~ 
nion in the particular colony, to which upon this que&-
tion the imperial government has invariably deferred. 

Thus, in Canada, the Senate is nominated by the 
Crown. The members require to be of the age of 

working of a second chamber in the 
American republic, see Amer. Law 
Review, October, 1869, p. 18. 

.. See Todd. Pari. Govt. vol. ii. 
pp. 3~7. 398. 

D Report of committee of New 
Zealand Ltogislative Counoil, in 
1868. on the powers and privile~ 
of le&,ialative oouncils in lIleBritish 

colonies. And see a further report 
in 1869, which cites the opinioDS of 
constitutional authorities on the 
.ubjeot. See also Earl Grey'. d ... 
.patch of Nov. S, 1846. to Governor 
llarvey. of Nova Scotia; and the 
Duke of Newcaot\e'. despatch dated 
Feb. 14, 1862. to Governor Dundas, 
of Prinoe Edward Ialand. 
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thirty years, and to be in posse8Bion of real or personal 
property to the extent of 4,000 dollars. In New South 
Wales, the Legislative Council is nominated by the 
Crown, and there is no qualification, property or other
wise. In Queensland, also, the Legislative Council is 
nominated by the Crown, and there is no qualification 
required. At the Cape, the Legislative Council is 
elected by the same voters as the House of Assembly, 
but a qualification of £2,000 renl or £4,000 personal 
property is requisite. In South Australia, the Legisla
tive Council is elected by the whole colony voting as 
one district. There the electors, only, must have a pro
perty qualification, while there is no such qualification 
for electors as regards the House of Assembly. In 
Victoria, the Legislative Council is elected on a quali
fication of £2,500 in real property, or £250 a year in 
real property is required. The electors are also re
quired to have a certain amount of property qualifica
tion, -property of the ratable value of £50 per annum, 
or of the real value of £1,000. In Tasmania, there is no 
property qualification for members of the Legislative 
Council, but they are elected by owners of freehold 
property of the value of £30 a year, or leasehold pro
perty of the value of £200. So that, of the colonies 
here mentioned, the leading colonies posseBBing repre
sentative institutions, there are three in which mem
bers of the Legislative Council are nominated by the 
Crown, namely, Canada, New South Wales, and Queens
land; there are two, Victoria and the Cape, in which 
they are elected with a property qualification for mem
bers; and there are two in which they are also elected 
with a property qualification for electors, but wherein 
no qualification is required for members themselves, 
namely, Tasmania and South Australia.· 

• 11' .... Zealand Pari. Debaloee, ,..,L xxix. p. 248. See fruther. .. to 
propoeaI8 to aItet the temue of DppeI' chambera 1D the coloDiea, JH>C, po ii'~L 
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So freely has the principle of local self-government I;oc811e

been conceded in regard to the compQsition and ~'b':::'::' 
constitution of the legislative chambers, that, by the 
British North America act, the local legislatures in 
the Canadian provinces are empowered to amend 
their constitutions at will, except as regards the office 
of lieutenant-governor,P a liberty of which some of the 
provincial legislatures have, as above mentioned, already 
availed themselves, by the abolition of a second or 
upper chamber, and other provinces are contemplating 
a similar reform. 

But whether constituted by nomination or election, Con.litu· 

the upper house in every British colony is established ~~~~~ 
for the sole purpose of fulfilling therein " the legisla- h~:,;.:er 
tive functions of the House of Lords," whilst the lower 
house exercises within the same sphere "the rights 
and powers of the House of Commons.'" It is, there-
fore, most desirable that in general persons should be 
chosen as members of an upper legislative chamber 
who already possess some measure of parliamentary 
experience and ability, besides being otherwise quali-
fied for such honourable service. 

It is only as a legislative body that the upper house 
in any colony can claim identity with the House of 
Lords. No kindred institution created by statute can 
be the counterpart of that august and venerable 
chamber, either in respect to its unique position in 
the English political system, or in the dignity and 
eminent personal qualities for which its individual 
members are usually conspicuous. The adoption by a 
colonial upper chamber of the peculiar forms of parlia
mentary procedure which regulate the practice of the 
House of Lords, is indeed a suitable method of marking 
a difference between themselves and the popular 

• British North America Act, 1867, ..... 92 • 
• See onU, p. 31. 
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branch. But in no other way should a colonial senate 
or legislative council invite a comparison between 
themselves and the time-honoured hereditary House of 
Peers. It is in order to discountenance such preten
sions, and to assign to the upper house in a colonial sys
tem its true p1a.ce as exclusively a legislative institution, 
and not as an aristocratic body clothed with persoMl 
privileges, that the Imperial Parliament has pointed to 
"the Commons House of Parliament of the United King
dom," as being equally the example to the Senate or 
Legislative Council, as well as to the Representative 

DelIne<! Assembly, of the proper extent and limitation of the 
b7 11&tU!e. privileges, immunities, and powers, to be defined on 

behalf of each house by a statute to be locally passed 
for that purpose! 

Pursuant to such imperial statute!!, which authorize 
certain colonial legislatures, under an expressed limita.
tion, to define their own powers and privileges by an 
act to be passed for that purpose,' the parliaments of 
New Zealand and of Canada have severally legislated 
80 as to confer upon both their legislative chambers 
"the like privileges, immunities, and powers" as were 
actually "enjoyed and exercised by the Commons 
House of Parliament of the United Kingdom." 

In the case of New Zealand, the law was qualified by 
the addition of the words, "80 far as the same are not 
inconsistent with or repugnant to" the" constitutional 
act" of the colony,' a provi80 which does not appear in 
the Canadian statute.- The addition of this provillO, 
however, does not materially affect the question in its 
constitutional aspect. 

But neither the New Zealand nor the Canadian laW! 
can be 80 construed as to .warrant a claim by the upper 

• British North Ameriea Ad, 
1867 ..... 18. 

• See 'UIIe, P. 466. 

• New Zealand Parli3lllelltary 
Pri";~ Act. 11!65. "". J;i. _. t. 

• Caaada b-. 1868, e. l!;j. 
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chambers of either parliament to equal rights in matters Righlll of 

of aid and supply to those which are "enjoyed and ~~::.: •• in 
exercised by the Commons House of Parliament of the 8upply. 

United Kingdom;" for such a claim, if insisted upon, 
would, to a.like extent, derogate from and diminish the 
constitutional rights of the representative chamber. 

The Victoria. Constitution Act, 1855, sec. 56, and 
the British North America Act, 1867, sec. 53, seve
rally declare that "bills for appropriating any part 
of the public revenue, or for imposing any tax or im
post, shall originate in the [Assembly or] House of 
Commons." No further definition of the relative pow
ers of the two houses is ordinarily made by any statute. 
But constitutional practice goes much farther than this. 
It justifies the claim of the Imperial House of Commons 
(and by parity of reasoning of all representative cham
bers framed after the model of that house) to a general 
control over public revenue and expenditure; a control 
which hItS been authoritatively defined in the following 
words: "All aids and supplies, and aids to his Majesty 
in Parliament, are the sole gift of the Commons, and it 
is the undoubted and sole right of the Commons to 
direct, limit, and appoint. in such bills the ends, pur
poses, considerations, conditions, limitations, and qualifi
cations of such grants, which fJlJfjh/, rwt to be changed or 
altered oy the HOU8e of Lords." • 

This parliamentary principle, moreover, has been ge
nerally, if not universally, admitted in all self-govern
ing British colonies by the adoption in both legislative 
chalDbel'S of ,.standing orders which refer to the rules, 
forms, usages, and practices of the Imperial Parliament 
as the guide to each house in cases unprovided for by 
local regulations. 

In 1872, a difference arose between the two houses of the 

• Resol. HoUl!8 of Commooa, July 8, 1678. Aud see Todd. Pari. Govt. 
TOI. i. 1'- 4ii8. 



Contro
versy in 
New Zea
land. 

478 PARLIAME.'iTARY GOVERNMENT IN THE COLONIES. 

New Zealand legislature, as to the statutory right of the Legis
lative Council to amend bill. of stlpply. The Council contended 
that the New Zealand" parliamentary privileges act of 1865" 
had placed both houses upon an equal footing in reRpect to 
money bills, and empowered them to amend such bills a8 
freely as other measures. The Assembly resented this pre
tension, as being an unconstitutional encroachment upon their 
peculiar privileges. Unable to agree, by mutual consent a 
case was prepared for the opinion of the law officers of the 
Crown in England, which was forwarded to her Majesty'. 
secretary of state for the colonies by the governor. 

In due course, a reply was received from these eminent 
legal functionaries, which was transmitted to the governor 
for the information of the colonial legislature, and is 88 fol
lows:"-

TM Law OjJicer. of tM (Jr01lJ1I to 1M Earl of Kimherlev. 
TeNPLE, June 18, 1872. 

My LoRD, - We are honoured with your Lord.hip'. com
mauds signified in Mr. Holland's letter oC the 12th in.tant. 
stating that he was directed by your Lordship to acquaint U8 

that, a difference having ariRen between the Legh!1ative Council 
and HOWle of Assembly of New Zealand concerning certain 
points of law and privilege, it was agreed that the que.tions 
in dispute should be referred for the opillion of the Jaw offi
cers of the Crown in England. 

That he (}Ir. Holland) was accordingly to request us to 
favour yonr Lordship with our opinion llpon the accompanying 
case, which had been prepared by the managers of both 
houses. 

In obedience to your Lordship's commands, we have the 
honour to report,-

(1.) We are of opinion that, independently of" the parlia
mentary privileges act, 1865," the Legi.lative Council was 
not constitutionally jnstified in amending" the Pllyments to 
provinces hill. 1871," by striking out the disputed clause 28. 
We think the bill was a money bill, and such a bill as the 
House of Commons in this country would not have allowed 

" New 7..eaJand AMem. P"I"'"" 18'72, &ppL A. DO. 1, I,. p. 6. ADd_ 
N .... Zealaod P ... L Debates, ~. 3, 1872. 
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to be amended by the House of Lords; and that the limita
tion proposed to be placed by the Legislative Council on bills 
of aid or supply is too narrow, and would not be.,recognized 
by the House of Commons in England. 

(2.) We are of opinion that" the parliamentary privileges 
act, 1865," does not confer on the Legislative Council any 
larger powers in this respect than it would otherwise have 
possessed. We think that this act was not intended to affect, 
aud did not affect, the legislative powers of either house of 
the legislature in New Zealand. 

(S.) We think that the claims of the House of Representa
tives, contsined in their message to the Legislative Council, 
are well founded; subject of course to the limitation that the 
Legislative Council have a perfect right to reject any bill 
passed by the House of Representatives having for ite object 
to vary the management or appropriation of money prescribed 
by an act of the previous session. 

We have, &0., 

THB RIGHT HoN'. THB EA.RL OP }i:IHBBRLBT. 

J. D. COLERIDGE. 
G. JESSEL. 

This opinion is a direct and unimpeachable settlement of 
the point at issue; and one that is equally applicable in the 
intel'pretation of the Canadian ststute of 1868. 

The relative rights of both houses in matters of aid Briti,h 

and supply must be determined, in every British colony, fh:~'1.. 
by the ascertained rules of British· constitutional prac-
tice. The local acts upon the subject must be construed 
in conformity with that practice wherever the impelial 
polity is the accepted guide. A claim on the part of a 
colonial upper chamber to the possession of equal rights 
with the Assembly to amend a money bill would be 
inconsistent with the ancient and undeniable control 
which is exercised by the Imperial House of Commons 
over all financial measures. It is, therefore, impossible 
to concede to an upper chamber the right of amending 
a money bill upon the mere authority of a local statute 
when such act admits of being construed in accordance 
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with the well-understood laws and usages of the Impe-
rial Parliament... • 

In certain British colonies-ai, for example, inSollth 
Australia, Tasmania, Victoria, and the Cape of Good 
Hope - the Legislative Council is elective, whilst gene
rally the system of nomination prevails. The elective 
councils have plausibly urged that-in accordance with 
the practice in the United States, where, in CongresR, 
and in the different state legislatures, while the consti
tution requires that tax bills shall originate in the lower 
branch, it is customary to provide that the Senate or 
first branch may concur therein with amendments, as 
in other bills J - they ought to be at liberty to propo~e 
amendments to bills of supply. In South Australia, 
and in Tasmania, this claim has been partially allowed 
by the lower house; but in Victoria the strictest limita
tion of the powers of the upper chamber has been insiKt
ed upon (as will be presently shown), in conformity with 
the constitutional practice of the Imperial Parliament. 

In South Australia the Legislative Council has denied 
to the Assembly any exclusive rights over money bills, 
-except the right of originating such measures,
upon the ground that they were as much representa
tives of the people as the other chamber.' But in 
November, 1857, both houses came to an agreement, 
by which the right of making certain amendments to 
supply and tax bills- though not to the money clauses 
therein - was acknowledged. It was further under-
8tood that the Legislative Council might offer mgge81ioM 

• See. to the ame effect, the de
opaIeh of the eolonia! IIeCJ'etary to 
the governor of New Zealand. of 
:Mareh25.1856, beforethe~Dgof 
the parliameBtary pririlegee _: 
Comma ... Papen, 1860, ",L :dvi. 
p.~. Fora_tof the .... 
spective conmtotional right. of the 
two bouoeII ill ....- of ouppiy, lee 

a tepoR of • committee of the Le!f. 
A-. of Victmia.' on 0"'- 30, 
18i7; Voteo aDd Proceed, L A. 
Viet. 1877-78, YoL i. pp. 1f12, 251. 

• C""hing, Lea Padiamentaria 
Americana, p. 891. 

• See South AUlItJaL Pari. Pro
eeed. 1857-58. yoL i. pauim. yoL ii. 
1IOL 71 ODd 101. 
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for the amendment of such parts of supply or tax bills 
as dealt with money or taxation. This arrangement 
was afterwards carried out, at least for 8. number of 
years, with mutual satisfaction." 

In the session of 1876, the Legislative Council of South 
Australia suggested that the Assembly should strike out 
from a public purposes loan-bill items amounting to about 
£, 125,000, for certain local improvements, but the Assembly 
refused to concur in this suggestion. The Legislative Coun
cil, by a hare majority of one, decided not to withdraw their 
suggested amendments, and the bill was dropped. Where
u)Jon the government introduced another bill, from which 
they omitted the items objected to by the Council; and this 
bill was passed, without difficulty by both houses." 

Dispute in 
South 
Australia 
on supply 
matters. 

In 1877, however, a more serious disagreement occurred 
in this colony. On June 12, inquiry was made of miuisters 
in the Legi.Iative Council, in regard to certain rumoured 
preparations for the erectitln of new parliament buildings. , 
In reply, the Council was ,informed that the government con- -
templated the building of a new assemhly chamber, as part 
of a proposed design for the better accommodation of both 
houses, but that no money had yet been voted for the pUI'
pose. 

Upon which, on July 5, the Legislative Council resolved, 
that the action of government, in deciding upon a site, and 
oommencing to build new houses of parliament, without the 
(previous) sanction of both branches of the legislature is uu
constitutional, and does not meet with the approval of this 
Council. 

A private member then gave notice of a motion for an 
address to the administrator of the government to represent 
the right of the Legislative Conncil to be consulted on this 
subject. Sir Henry Ayers (chief secretary and leader of the 

• South Austral. ParI. Proceed. 
lBn, \'01. i. pp. 27, 83, 51. As
sembly Yotes, ibid. pp. 160, llH. 
Ibid. lB77 (Assembly Papers), no. 
92. At the preaent time (1879) 
a dead·lock has been th",at.ened 
betwoon the two ho ....... owing to 

the rejection by the Council of bills 
passed by the Assembly: .. The Co
lonies," Auf,t. 80, 1879, p. 6. 

• /bill. 1876, pp. 125-128, 131. 
.. The Colonies, It newspaper. Jan. 
20, l!l77, p. 2. 

81 
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government in thi. house) then gave notice of a motion to 
r~solve. that it is desirable to proceed immediately with the 
e .. ection of the new &ssembly chamber. 

0" July 25, before the aforementioned noticc~ were dis
cussed, it was re.olved that the chief secretary, by ignoring 
the constitutional rights of this Council, aud by I,is conduct 
generally with reference to the proposed new parliament 
buildings. has lost the confidence of this Council. 

On J nly 31, in amendment to a motion hy the chief secre
tary that the Council, at its ri.ing. should adjourn to the 
following day, it was resolved, that this house would not pro
ceed to business so long as the government is repre.entNI in 
the chamber by a memher in whom it had no confidence; 
and therefore that bu.ine"" be postponed for a week. to afford 
the ministry an opportunity of changing their rep' esentative. 
No such change having taken place, further adjournm~nta 
were made, for a week at a time, until Aug. 28. 

On that day a motion to resolve, that the Conncil in8i.ta 
upon its rights to be forthwith consulted npon the nece!!<lity 
and expediency of hnilding new houses of pal·Hameut at the 
present time, was negatived UPOfl the previous question. 
The Council then adjourned. 

Loader- On Aug. 29, it was resolved, that this Council, wllile ob
~ _ jeding to the leadership of the present chief secretary, will 
tive 0,1111- proceed with bll!;iness, and directs that all puhlic bill. re
c;:: t;:: eei.v~d from the Asse?,bly be placed in charge of the Hon • 
.... mem- 'Vilham Mo~an, a pnvate member of the house. TI,e coun
her. eil then IUljoun.ed nntil Sept. 4, and afterward. until Sept. 11 

and Sept. 18, Joing some business at each sitting. 
The chief secretary denied the right of the Legislative 

Council to take the conduct of public business out of his 
hands without the consent of the governor; but the 8Jl€-aker. 
on Sept. 18, presented a written statement, con6nnatory of 
a previous ruling. justifying this proceeding; after which Mr. 
Morgan assumed the leadership. The council then adjourned 
until Sept. 25. 

On Sept. 27. it was moved that an address of remonstrance 
be presenkd to the administrator of the government. But, 
beiug a complicated question., it was resolved to consider this 
motion in separate paragraphs. On Od .. 4. the addre .. was 
agree:l to, aud ordered to be presented to the gover:wr 
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(meanwhile, on Oct. 8, the house was informed that Sir Wil
liam Jervois had been appointed governor). It represented 
that ministers had begun to erect new parliament bnildings, 
pursuant to a resolution of the house of Assembly, passed 
Oct. 18, 1876, but without the necessary appropriation for 
such an expenditure, as required by the constitution act. The 
works were afterwards stopped; but the Assembly, on June 
13, 1877, had resolved that they ought to be immediately 
resumed, which was done accordingly; thougb no money 
had yet been voted, nor had the consent of the Council been 
given to this expenditure. So far back as in 1864, the Coun
cil had addressed the governor, asserting its equal constitu
tional right with the Assembly to be consulted UpOll, and to 
give or withhold its approval to, every grant or appropriation 
of public money. In reply, Governor Daly had endorsed this 
principle, and expressed his desire to conform the colonial 
practice as far as possible to that of the Imperial Parliament, 
by substituting supply bills for resolutions of the Assembly, 
whioh heretofore had been deemed a sufficient warrant for 
publio expenditure. 

The address proceeded 'to recite the resolutions previously 
passed by the Council on this question, and in regard to the 
.. defiant and discourteous" action of tbe leader of the go
vernment in the Council .. bove-mentioned. It stated their 
willingness to proceed with all pressing legislation, provided 
tlmt the business before the Couucil should be in charge of 
a leader in whom they had confidence. 

Furthermore, they called the attention of the governor to 
certain proceedings in the Assembly which showed that mi
nisters denied the right of the Council to determine who should 
act as leader of the house. 

The Council had thus far refrained from expressing a want 
of confidence in the whole'ministry, but they now suhmitted 
that the premier could not continue to treat with indifference 
the want of confidence the COllncil had expressed in the chief' 
secretary, without detriment to the public interests, and great 
injury to the working of responsible government. Appre
hending that the ministerial policy tended to the complete 
subordination of the Council to the ARSembly, and to bring 
about a collision between t,he two houses, thereby coercing 
the Council with the weight of the Assembly's authority, 
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they concluded by requesting the governor to take such steps 
as he might deem expedient in the pre.ent crisis. 

Upon the receipt of this address, on the 9th of October. the 
governor promised that the important questions referred to 
therein sbould receive his best attention. Upon the 23d of 
October, the governor sent down a fonnal reply. He l188ured 
the Council of his earnest desire to preserve inviolate their 
constitutional rights and privileges, but expressed his disap
proval of their action in taking the conduct of public bWliness 
from a minister of the Crown, and placing it in the hands of 
a private member. This step he regarded as .. opposed to 
parliamentary practice, and detrimental to the privileges of 
the Crown, as well as to the integrity of parliamentary pro
cedure." Ministers had 88sured him of their sincere desire to 
avoid a collision between the two houKeS, that their policy 
had no tendency to subordinate the Legislative Council to 
the Assembly, and that they felt it to be not only their in
terest but their paramount duty to use all legitimate means 
to promote hannony between both hoWles. They had, accord
ingly, stopped the progress of the works objeeted to, and 
would incur no further expenditure thereon until due provi
sion had been made by parliament. 

Meanwhile, the House of Assembly had taken np the ques
tion. On Oct. 17, the Assembly resolved, that this houl!8 
disapproves of the action of the ministry in the conduet of its 
business, as needlessly tending to provoke a collision between 
the two houses of parliament.· This vote led to the resigna
tion of ministers, which took place on Oct. 23, - the very 
day on which the governor's message in reply to tIle addr_ 
of the Legislative Council was communicated to that body. 

On Oct. 30. both houses met, and the new ministry ap
peared in their pl~.4 The office of chief secretary had 

• This """'loti"" .... J>lI"IO"d by 
the casting vote oftbe speaker. The 
speaker gave his .ute without ex
~ng' any opinion on the qlJe8o
tioo before the howoe, bm upoo Ibe 
principle whieh had al .... ,. guided 
him wben a YOte of coofideoee io 
miniaIen was peDding. namely, 
.. that when, on • ..ute of wam of 
eonfideoee, • ministry do _ ..,.,.-
maod • majority, it io the dut,. of 

the 8f>"3I<er to vote witb the a,. ...... 
V_of A-.nbl;, Sooth Au.tralia, 

18ri:' ~!t:n~.!':'';I~'';~l'lr~ 
.rue in N.... Zealand. the law per
mits memherw of either ht"..JWIe to 
~ miov.terial ofI\ce 'withODt ..... 
ing ""Iwred to _ their _ 
and off .. tbemoel ..... for re--elecl.ioa. 
See anu, p. 47. 
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been conferred upon Mr. Morgan, the person who, whilst 
mel'elya private member, had been charged by tbe-Legislative 
Council to act as leader of the house, instead of Sir Henry 
Ayers. A notice had been put upon the Counoil paper, for 
the adoption of a fUl·ther resolution, justifying the action of 
the COUllcil in the matter of the leadel'l!hip, and expressing 
regret that ministers had ad vised the governor to disapprove 
of the same. But, on Nov. 13, this intended motion was, by 
leave, withdrawn. 

On Nov. 6, in the House of Assembly, an item in the 
estimates for a vote of ten thousand pOUllds towards the new 
parliament buildings was struck out on motion of a minister 
of the Crown. And on Nov. 8, a government bill was in
troduced, to authorize the construction of new parliament 
buildings. On Nov. 15, this bill was passed, and sent up 
fOl' the concurrence of the Legislative Council. -

On Nov. 27, in amendment to· a motion for tbe second 
reading of the new parliament-buildings bill, the Council re
solved tbat the bill be not proceeded with, but that the 
governor be requested to appoint a commission to inquire 
into and report upon the necessity for the proposed new 
buildings. Two days after, however, ou motion of the chief' 
secretary (Mr. Morgan), this resolutiou was rescinded, and 
the parliament-buildings bill read a second time. It was 
afterwards passed, with an amendment, whioh waa amended 
by the Assembly. The Council agreed to this amendment, 
and the bill became law. 

Thus the protraoted difficulties between the two houses, 
upon this question of supply, were brought to a happy termi
nation. The governor, in his speech on proroguing p"rlu.,. 
meut, on Dec. 21, congratulated both houses that, by the 
exercise of " spirit of conciliation and by mutual conces
sions, the disputes which had occurred in the eal']y part of the 
session had been satisfactorily adjusted; and that they had 
thu8 avoided the disastrous consequences which must inevi
tably have ensued from any serious collision. between the two 
bl1\nches of the legislature •• 

In Tasmania, the eleotive Legislative Council is also per-

• SouU. Australia ParI. Proceed. 1877, vol. i. paatim. But see posl, 
p. 523. 
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mitted to amend money bills, even tbe annual bills of appro
priation! 

On May 13, 1879, the Legislative Council (If Tasmania, on 
motion for the second reading of the supply bill, resolved, 
that, ina.much a. this bill provides for lin expenditure fur 
in excess of the probable revenue for the current year, the 
Couucil deem it inexpedient to authorize any appropriution 
beyond what may be necessary for the puhlic expenditure of 
the fil'Ht Biz months of the said year. The supply bill was 
accordingly amended to this effect. This proceeding led to 
much debate between the two houses. Ultimately, the As
sembly unanimoU8ly agreed to accept a limitation of the grant 
of supply to nine months of the current year.-

The Council adhered to their amendment of the supply 
bill; but agreed, if the Assembly s}lOuld accept this amend
ment, to receive favourably a further supply bill, for the 
additional period which ministers had requested, in order 
thlOt they might reconsider their financial propOllitions. In 
reply, the Assembly, anxious to preserve amicable relations 
with the othel' house, expressed their willingne!l8 to accept 
a supply for eight months, but declined to embody this in-

. tenti<.>n in a sepal'ate bill. Whereupon, the Legislative Council 
sent a mes""ge to tbe Assembly, adhering to their fonner 
offer, and justifying their course by a reference to parlia
mentary practice.- The Council, however, afterwards ac
cepted the amendment made by the Assembly to their own 
amendment; and 80 the appropriation bill was passer1, pro
viding supplies for eight months only of the CutTent year, 
of which period nearly six months had expired before the 
royal ,jISSent was given to the bill. 

The Council, in agreeing to this compromise, transmitted a 
resolution to the governor, in explanation of the COUl'l!C they 
had taken, from which it appeared that considerable arrea11l 
of debt had accumulated; for which, as well aa to meet accru
ing liabilities, it was imperative tbat provision should be 
made; that the Legislative Council had been 8111!ured by 
ministe11l that, before the expiratiou of the period for which 
supply had been granted, they would be prepared with mea-

f TlIII1IIaoia Leg. Council Jour- June 3.1819. And ministerial me-
uaIo,l.S'I7, p,p. 39. 40, 117, 119. morandum, ibid. June 1fJ • 

• Tasmawa Leg. CouociJ V-. • Ibid. June 10 ... d ll,l.S79. 
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"ures calculated to meet the present and accruing necessities 
of the country; that, while the Legislative Council had no 
de8ire to interfere irregularly with the exercise of the un
doubted prerogative of the Crown, in the summoning. pro
roguing, and dissolving of parliament, yet they fully relied 
upon his' Excellency to appreciate their endeavour to arrest 
the growth of financial embarrassment.' 

On June 17, the governor replied to this address hy a mes
sage, wherein he .. assures the Couucil that parliament may 
al ways rely upon his acting in strict accordance wit h consti
tutional usage and precedent in the exercise of the powers 
intrusted to him by the Crown." Two days later, parlia
ment (which had been in session for eleven months) was 
prorogued by proclamation. Upon the reassembling of 
parliament, on Sept. 9, the Legi.lative Council adopted, 
on Sept. 11, a protest against the further delay in dealing 
with the urgent publio h\lljiness of the country, consequent 
upon an intended adjournment, for the purpose of attending 
the opening of the great exhibition in Sydney. 

Recent intelligence from Tasmania states that there is a 
growing dissatisfaction in the colony with the extensive pow
ers of control and interference exercised by the Legislative 
Council in the matter of supply; and that some amendment 
of the constitution, in this respect, is about to be proposed in 
the A.sembly.1 

III Victoria, the differences between the two houses. in mat
ters of supply, have been of longer duration and have been 
prosecuted with greater acrimony than in any otber colony. 
Several questions of constitutional importance arose during 
the course of this protracted controversy. It may be profita
ble, therefore, to trace briefly the history of these struggles. 
dwelling particulal'ly upon the last contest, which began 
ill l877,and has not yet been brought to a satisfactory 
issue. 

From tbe introduction of parliamentary institutions into 
Victoria, in 1856, until the year 1865, the two houses worked 
together, without any serious disagreement. In 1865, the 
fi1'8t difficulty occurred. There was a vehement agitation in 

l Tasmania Leg. CouDcil Votes, J" The Colonies," newspaper, 
and millistf.rial memorandumt JIlD8 August 16, 1619, p. 1. 
U alld 13, lS79. 
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the colony in favour of a change in the financial policy of 
government. It was known that free-trade principles pre
vailed in the Legislative Council, whilst the protectioni.t 
party had a majority in the Assembly. The millistry re
modelled the tariff, in the interest of protection, and then 
resorted to the unjustifiable expedient of appending the new 
tariff as .. a tack" to the annual appropriation bill. The 
Council indignantly rejected this composite measnre, as being 
highly irregular and unparliamentary. Ultimately, two !<ep .... 
rate hills were introduced, and each considered and di.posed 
of upon its own merits. During the continuance of this al
tercation and dead-lock between the two houses, the conduct 
of the governor was marked by 80 much indiscretion a. to 
necessitate his recall. But, as we have already noticed this 
painful case in a previous section,. it will be unnece ... ary to 
refer to it again in this place. Suffice it to say that the 
i1Tegnlar and partisan action of Govel'llor Darling, on this 
occ3>!ion, has been ever since scrupulously avoided by repre
sentatives of the Crown in all parts of the qU8en's do
minions. 

In 1867. The next serious dispute between the two cJ.ambers in 
Victoria occurred in 1861. The particulars of this CIl>!e have 
likewise engaged our attention.' It commenced by an irregu
lar attempt of the A_mbly to vote a pecuniary compenll&
tion to ex-Governor Darling. for his 1088 of office. owing to 
his partisan zeal on their behalf. Debarred by the rules of 
the colonial service from bestowing gifts npon one in the 
service of the Crown, the Assembly took the opportunity of 
his retirement from public employ to vote his wife a gratuity 
of £, 20,000. Ministers obtained the sanction of the governor 
to this proposal, as "a formal" though necessary act, in the 
initiation of a money grant. But the Legblalive Council. 
who judged differently as to the propriety of Sir Charles 
Darling's condu~1; as governor, would not agree to the pro
posed reward. The obnoxions item was included in the ap
propriation bill, which was accordingly rejected by the upper 
house. Another" dead-lock" ensued, and various ministerial 
changes and complications followed. At leugth peace was 
unexpectedly restored by the resolntion of Sir Charles Dar-

• See anu, p. lO3. • See anU, p. 112. 
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ling to refuse the intended grant, either for himself or his 
family, on condition that he should be reinstated in the ser
vice of the Crown, and allowed a pension as a: retired go
vernor. 

But the evil was only stayed for a time. In 1877, fl'esh In 1877. 
dissensions'broke out between the Assembly and Legislative 
Council of Victoria. rhe strife raged with increasing bitter-
ness and still exists. The gravity of the situation, and its 
extreme complexity, owing to the various elements of dis
traction which have arisen during this prolonged contest, will 
justify a', fuller examination of this case, than was necessary 
in former instances of a similar description. 

The event which gave rise to the present dispute was the 
introduction, by the Assembly, of a bill to renew an act for 
the payment of an indemnity to members of the legislature, 
which was about to expire. The Legislative Council had 
always been opposed to the principle of paying members of 
parliament, but had, on two or three previous occasions, re
luctantly consented to temporary acts for that purpose. In 
1877, a bill to continue the practice for a further term, was 
sent up by the Assembly for the concurrence of the upper 
house. Anticipating the probability of its rejection in that 
chamber, an item was placed in the estimates and iuserted in 
the appropriation bill, to provide for this payment for the 
current year. Regarding this proceeding as an attempt to 
evade the consequences of the expected rejection of the mem
bers' indemnity bill, the Council laid aside both bills. Ulti
mately, however, this new dispute was temporarily settled. 
A Ilew appropl'iation bill, without the objectionable item, was 
introduced and passed, while the Council consented to renew 
the act for the payment of members, during the continuance 
of thl' existing parliament. 

But both houses were aroused to the necessity of disposing 
of the main question which lay at the foundation of these 
frequent disputes; namely, the constitutional rights of the 
two chl\mbers in matters of supply. Accordingly, bills tQ 
amend the constitution upon this point were originated, 
and have been warmly discussed in each chamber, although 
hitherto without success. 

Before noticing in detail the principal points which were 
urged on both sides, during this last and most vehement 
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struggle, it may be obs~rved that the Legislative Council, 
though repeatedly charged with prell8ing thei,' rights to an 
extremity, have uniformly disclaimed any d~"ire to assert a 
right to control financial legislation. They have. in fact, 
considered the necessity for the repeated rejection of "ppro
priation bills as in itself an intolerable grievance. They de
clare that they have been compelled to have recourse to this 
extreme proceeding, from the reiterated assertion by the As
sembly of their right to include in appropriation bills clauses 
for taxation, and grants involving new and grave questions 
of public policy, to which the Council were known to be 
opposed. The Assembly has furthermore claimed the right, 
upon their own mere resolution, to direct the expenditure 
of public money; a claim which is well known to be alto
gether untenable and unconstitutional.m 

We will now proceed to examine more minutely certain 
questions of interest which were brought prominently for
ward during the progress of these con tests . 

One point of special magnitude in connection with these 
disputes between the two houses of parliament has been the 
attitude which it becomes the governor to assume, when the 
other branches of the legislature are in collision, upon a ques
tion of privilege, or of their several constitutional rights. 

We have elsewhere seen that it is the bounden duty of the 
governor to occupy a position of strict neutrality hetween 
contending parties in politics, and of entire impartiality On 
all party questions which ought to be locally decided, .. and 
in which neither the prerogatives of the Crown nor other 
imperial interests are involved."· Upon such occasions, the 
governor should refrain, except in the capacity oC a mediator, 
from all personal interference, until at least he is called upon 
to do or to sanction an act which he might consider to be 
illegal; in which case, he should promptly and authoritatively 
interpose. 

In the quarrel between the two houses in Victoria, in 1877, 
the governor (Sir George Bowen) resolved to adhere stead
fastly to this rule of non-intervention between the combat.
ants. Acconlingly, when the Legislative Council informed 

- See _. 1'1'. 1(1(. 479. 
• See pool, ell. y.; aad CommoDI Papen, 1878, C.2173, p. 56. 
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him by address that they deemed the inclusion of an item ior 
the p,\yment of members in the annual bill of appropriation 
as an attempt to coerce them in the exercise of tbeir legisla
tive functions, the governor declined to interfere. In re
porting ~his matter to the secretary of state, on Nov. 26,1877, 
the governor justified his condnct, by citing from a despatch 
written by his predecessor, Sir J. Manners Sutton (after
war<L! Lord Canterbury), to the colonial secretary, dated 
Oct. 26, 1867. 

This despatch asserts the principle that wbile it shonld be 
the govel'llor's .. earnest desire to contribute, as far as he can 
properly contribute, to the removal of existing differences be· 
tween the two houses, it is clearly nndesirable that he shonld 
intervene in such a manner as wonld withdraw these differ
ences from their proper sphere, and so give to them a charac
ter which does not naturally belong to them, of a conflict 
between the majority of one or another of the two houses, and 
the representative of the Crown."· 

Governor Bowen's conduct, on this occasion, was more
over in complete accordance with constitutional practice in 
the mother country. In the memorable contest between the 
Honses of LorW! and Commons in 1860, which followed the 
rejection by the Honse of LorW! of the hill for the repeal of 
the paper duty, and which led in the ensuing year to the em
bodiment of the whole budget resolutions, including one for 
the repeal of the paper dllty. in a single bill, it was reasonably 
contended that the action of the House of Commons was not 
in conformity with precedent, and was indeed a high-handed 
proceeding, resorted to for the avowed purpose of depriving 
the Lords of the opportunity of exercising a deliberate judg
ment upon the several aud distinct legislative propositions 
included in this bill of supply. Nevertheless, no attempt was 
made to involve the Crown in this controversy, or to induce 
the sovereign to interpose for the purpose of protecting the 
privileges or securing the independence of the House of 
Lords.-

Failing in their endeavour to persuade the governor to in
terfere on their behalf, the Legislative Council of Victoria 

• See Victoria Pari. Pa~rs, l878, DO. 27, p. 17. Also, Imperial Com.
mons Pape .... 1878, C. 1962 • 

• See 'fodd, Pari. Goy to vol. i. p. 459. 
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proceeded to assert their own rights, by rejecting the appro
priation bill, and other financial measures of considerable 
importance. This compelled the government to make large 
reductions in the public expenditure, with a view to econo
mize the funds remaining at their di.po""l. The governor, 
meanwhile, adhered to hio! attitude of impartial non·interven
tion. 

But, in reporting these occurrences to the secretary of state, 
Governor Bowen, in a despatch dated Dec. 26, 1877, pointed 
out that, in his opinion, as well as in that of his able prcdece!l

Undoe 80r in office, the difficulty underlying these political struggles 
ti!"j of between the two house. was that, while the As.embly were 
~.r ~tlD- contending for no more than the powers claimed by aud con
:;:,~ VIC- ceded to the Hom;e of Commons, the Legislative Council re-

fused to be limited by the constitutional practice of the House 
of Lords, and had put forth a pretension to be, in effect, .. a 
second House of Commons.". 

The excuse preferred by the Legislative Council for such 
an extension of the ordinaty and appropriate functions of an 
upper chamber was that being an elective body, who>!e privi
leges, immunities, and powers are. equally with those of the 
Legislative Assembly, declared by statute to be .. those of 
the Cominons House of Parliament of Great Britain," they 
were constitutionally empowered to deal with all que.tions of 
legislation upon an equal footing with the Assembly, and 
that the only qualification of their legislative powers waa 
that imposed by the fifty ... ixth section of the constitution act, 
which provides that .. all bills for appropriating any part of 
the revenue of Victoria, and for imposing any duty, rate, tax, 
rent, return, or impost, shall originate in the Assembly, and 
may be rejected hut not altered by the Council." r 

In reply to Governor Boweu's dC>lp'.1tch above dted, reca
pitulating the circumstances attending the rejection by tbe 
Council of the appropriation bill and other financial IDeal!ures, 
the colonial secretary (Sir M. Hicks-Beach), whilst, refr.1in
ing from au expression of opiuion on the merits of the case 
until he should be more fully informed upon it, conveyed to 
the governor his approval of his Excellency's efforts to main-

• Commons Papen, 1878, C. r Victmia Papen. 1878. no. 'l7, 
1982. p. 36. Victmia Pari. Papen, p. 29. 18 awl 19 '·ret. c. oo,..e. 
1878, 00. 'l7, p. M. 56. 
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tain an impartial attitude, and to avoid interference with the 
responsibility of his advisers.· 

Meanwhile the Victo.ia mini$ters Bought to obtain authority Issue of 
to sanction the i$Sue .of publio money, notwithstanding that ~P:~!~1u. 
the Legislative Council had l'efused to concur iu the bills of tion of A&
supply sent up by the Assembly for theu' assent. They ad- Bembly • 

. dressed to the governor a memorandum, wherein they Mserted 
the right of the" governor in council" to sign warrants for 
the issue of public money, voted by the Assembly for the 
public service, upon an address of the Legislative Assembly, 
in the event of the Legislative Council adhering to their de
termination to reject the bill of supply. They fortified their 
opinion by that of the law officers of the Crown in the colony, 
and inquired whether the governor was prepared to give 
effect to the same. 

Go\"ernor Bowen, on Dec. 81,1877, transmitted this memo
randum to the colonial secretsry, requesting immediate in
structions, as to the course he should pursue. In a reply, 
sent by telegraph, on Feb. 22, Sir M. Hicks-Beach said, 
.. I do uot feel justified in volunteering any opinion on the 
memorandum, which I observe does not invite my interven
tion. Your duty in this question is clear, namely, to act in 
accordance with advice of ministers, provided you are satis
fied the action advised is lawful. If not so satisfied, take your 
stand on the law. If doubtful as to the law, have recourse 
to the legal advice at your command." In a despatch dated 
Feb. 28, 1878, the colonial secretary reiterated these remarks, 
and expressed a hope that this question, being of local con
cern, might be speedily settled by mutual concessions; adding 
that, unless the controversy should unhappily prove incapable 
of settlemeut between the parties interested, he trusted that 
neither the imperial government nor the governor might be 
drawn in to any share in it.' 

Pending the govemor's decision as to the signing of money 
warrants upon an address from the Assembly, ministeN 
recommended certain important reduotions in the publio ser
vice, iu order to make the supplies granted for the cun'ent 
year last some two months longer. No dismissals of publio 

• Victoria Pape1'll, 1878, no. 27, po 86. 
• Ibid. pp. 86-39. 
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officers had taken place in 1867. when a similar dearj·lock had 
occurred. though salaries were nece .. arily in arrear. for a 
considerable period. This time. however. mini.t<,rs advised 
that a large Dumber of officials. of various grades. from county 
court jupges to minor functionaries. should be dismissed. 

After repeated discus.iolls with ministers on the .ubject. 
the goverllor reluctantly consented to thi>l act. heing desirous 
.. to continue to co-operate with them on all occasions Cor the 
public good. and to follow generally their advice ill all mat
ters of local concern. not repugnant to law." Rut he declared 
his determination Dot to consent to any of the .. irregular 
financial contrivances which were adopted during a former 
parliamentary dead·lock in Victoria. and which were con. 
demned by the then secretary of state for the colonies." a Nei· 
ther would he sanction any measures to interfcre with the 
currency, or the hanks. or which might affect the rights and 
property of British 8u"jects ahroad; for to do so would be a 
direct violation of tbe royal in"truction •• 

At this juncture. the Assembly. without concert or commu· 
nication with the upper house. adjourned Cor six weeks. 
Whereupon the Legislative Council, in an addreSH to dIe go
vernor. remonstrated against tbis unprecedented interruption 
to publio "usine... and pointed out its illjnrioUll conscr{uence •• 
The governor. in reply to tbis addreSH. declared it to be bis 
.. duty during the controversy wbich bas unCortunately ariscn 
between the two deliberative branches of the legislature. to 
abstain from all interference, otberwise than "y eanlestly 
recommending to botb houses, in the interests of the pu"lic 
welfare. mutual forbearance and mutual conCCMllion." • 

On Jan. 25, 1878. Governor Bowen forwarded to the colo
nial secretary an opinion of the attorney-gelleral of Victoria, -
concurring in an opinion given by Mr. Fellows, the 8Olicit<rr· 
general, in 1858. - that the assent of tbe Legislnti\'e Council 
to a bill of supply was not neceso;ary in order to gin validity 
to the issue of public money, by the governor in council, in. 
asmuch as "resolutiona of the committee of 8upply, reported 
and adopted by the honse. make th" amount ugal/II aoailaUe." 
Bot from certain correspondence with the commi8ltionel'll of 

• See __ • p. 1Of. ~ ..... D .. of DO. 1982. are in-
• Commons Papen. 1878, C. clo,1OO in the Victoria Papeno, 
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audit, accompanying this opinion, it appeal'S that while, for 
a time, this erroneous idea had prevailed, in 1862 the true 
constitutional practice liad heen introduced, and it had since 
been customary, as in England, to pllSS acts in anticipation of 
the anuual appropriation act, to legalize the issue of money 
voted in supply. . 

Moreover, Mr. Fellows, who as solicitor-general had ex
pressed the opinion above stnted, afterwards in a speech 
delivered in the Legislative Council of Victoria, in 1865, 
admitted that he had made a mistake. He had since learnt 
that, in England, money was not issu,ed .. upon the vote of 
the House of Commons," but .. only by means of an act passed 
by both llouses, and assented to by her Majesty, and provid
ing exp\'essly that any votes of the House of Commons might 
be paid out of the moneys standing to the credit of the con
solidated fund."., Meanwhile, in 1863, the colonial audit 
commissioners declined to sanction any further issues of pub
lic money until they were satisfied that such appropriations 
had been authorized by both houses of parliament. 

In the dilemma occasioned by these contrary opinions, Go- Govern"" 
vernor Bowen req uested 'instructions from the C\'own, and if :,~~I~o~o~ 
nece5."lIry, an opinion from the imperial crown law officers for Buch a 
his guidance. Dntil otherwise directed, lIe should adhere to atep. 

the conviction" that the governor cannot sign warrants for 
the issue of money from the public treasury without the cer-
tificate of the audit commissioners that the money is 'legally 
available.'.. Later on, in a despatch dated March 18, 1878, 
the governor repeated his request for an opinion, on this 
point, from the law officers of the Crown in England, in view 
of the change of practice in Victoria, since 1862, and the fact 
that the Legislative Council had recently "laid aside" the 
appropriation bill.' 

Shortly afterwards, the governor informed the secretary of 
state that his ministers had protested against his right to de
cline to follow their advice in matters of purely local concern, 
and also against his having sought for any other legal advice 
than that of the colonial law officers. In Ausu'alia, it is cus
tom81'y for the law officers of the Crown to be leading mem-

W See Victoria Leg. Conn. Jour- :II: Commons Papers, 1878, C. 
nals,1877-78. pp. 2()5, 206. May, 198U, pp. 6-12; aud C. 2173, p.42. 
1'&1'1. Prao. (ed. 1873) p. 672. 
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bers of the cabinet; and sO the rejection of their ad vice i8 
equivalent to a rejection of the advice of the cabinet, which 
is a constitutional ground for the resignation of ministers. 
This makes" the position of an A ustralian governor one of 
rare difficulty and delicacy." J In reply to this de.patch. on 
July 5, 1878, Sir M. Hicks-Beach-while recognizing the 
general obligation of a governor to folIow the advice of hi. 
ministers in local matters, if only he refrain. from sanction· 
ing an illegal act - pointed out that a governor was re8ponoi. 
ble to the sovereign, whom he repre..ents; and that, if called 
upon to justify the legality or necessity of any questionahle 
proceeding, he could not shelter himself under the re'ponsi. 
bility of his ministers. In all douhtful cases, a governor 
should require from the colonial law officers a written memo
randum, certifying-as the authorized exponents of the law, 
and not in their capacity or political advisers - that no in· 
fraction of the law is involved in advice tendered to him. If 
they caunot certify this, - whenever the governor is urgently 
pressed to sanction a doubtful act, or if he i. unahle to 
accept their interpretation of. the law. - his pel'fWlnal reo 
sponsibility to the Crown may require that he should delay 
acting on the advice giyen, until he can decide" whether the 
emergency is of that grave and urgent character which alone 
could justify him in consenting to perCorm the act advill8d. or 
whether he should inform his mini-.ters that he mUKt decline 
to do so, even at the cost of having to accept their resignation 
or office."· 

Anticipating somewhat the course of our narrative, it may 
be here stated that the law officers or the Crown in England 
reported, for the information or the governor, that money 
voted in committee of supply" is not available until it haa 
been appropriated by an act of the Vk-toria legi..lature." • 

On Jan. 26, 1818, GOYerDor Bowen addre1llled a further 
despatch to the colonial secretary, enclosing a copy oC a 
memorandum which he bad communicated to the premier, 
representing that certain acts whieh had been performed by 
ministers, and measures .... hich they bad advised,-with a 

~ Com1llOBS Papen, 1878, C. capacity of mioilterw, and of legal 
2173, p. 4.11. ad~;'-'. lee anu. p. 134 • 

• Ibid. p. 81. In regard to Jaw • Commooa Paperw. 1878. C. 
otIicen of &be Crown in &be double 21n, p. In. Aod -}1ftR. p. 005. 
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view to reductions in the public service, rendered necessary 
owing to the rejection of the appropriation bill by the Legis
lative Council, -were illegal. In this paper; - while ac
knowledging that he was bound to afford to his ministers for 
the time being all just and reasonable support, consistently 
with obedienoe to the law, - the governor remarked that, if 
oocasion should occur wherein it was .. clear to his judg
ment that the advice of his ministers involves a violation 
of law, in such a case it would doubtle..s be his duty to refuse 
oompliance, and to endeavour to obtain the aid of other 
ministers." This principle had been approved by her Majes
ty's government, who at the same time had disavowed any 
.. wish to interfere in any questions of purely colonial policy; 
and only desire that the colony should be governed in con
formity with the principles of responsible and constitutional 
goverument, subject always to the paramount authoriLy of the' 
law." Accordingly, the governor felt it to be his duty to 
request ministers to cancel forthwith certain notices ln the 
.. Official Gazette," dispensing with th~ services ot certain 
judicial officers of variotl~ degrees; .. and every other act or ' 
notice whatsoever which has involved or may involve a viola
tion of the law." This firm and decided stand taken by 
the governor was duly responded to by his ministers, who 
promptly .. consented to l'etrace their steps in the manner 
proposed," and to limit themselves to making such reduc
tions in the public service as to which they believed that no 
exception could be raised on the score of illegality.~ 

On the same day as that on which the preceding despatch 
was written, Governor Bowen transmitted to the colonial 
secretary an address to her Majesty from the Legislative 
Council, l'eciting the recent events in this controversy, and 
accusing his Excellency of grave dereliction of duty, in lending 
his authol'ity aud influence to coerce the Legislative Council 
in the performance of their proper functions, and in plunging 
colonial affall"8 into confusion. He forwarded, with this ad
dl'ess, a memorandum from ministers, defending the governor 
from these aspersions, and also observations of his own, wherein 
he ohM'ged the Legislative Council with being responsible for 
the present .. dead-lock" and its results, inasmnch as they 
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claimed to be practically supreme in the colony, and had re
fused to settle their differences with the Assembly upon the 
basis of imperial parliamentary precedent. He pointed out, 
furthermore, that it was in the power of the Conncil to re
move at once the existing confusion and uncertainty in the 
colony, by resuming amicable relations with the Assembly, Slid 
confining themselves to the powers practically exercised by the 
House of Lords in matters of finance." The governor like
wise vindicated himself from the charges made against him 
in this address, urging that it was unconstitutional to hold 
him personally responsible for the acts of his ministers, and 
thereby to ignore his own especial duty, - to maintsin a 
strict neutrality in the differences which had arisen between 
the two houses.d 

On Feb. 18, 1818, Governor Bowen transmitted an address 
to the queen from the Legislative Assembly, on the politi
cal condition of the colony. This address recapitulated the 
events which bad led to the present crisis, and charged the 
Legislative Council with having thrown the affairs of the co
lony into distraction, by their persistent determination to 
exercise a control over public expenditure which had long 
ago been relinquished by the House of Lords. The addre ... 
furthermore proceeded to justify the proceedings of the go
vernor and his ministers in this emergency.· After p_ing 
the address, the Assembly adjourned until March 5. 

Three days later, the governor forwarded to the queen a 
second addl-ess from the Legislative Council, vindicating their 
proceedings from the interpretation placed upon them by the 
aforesaid address from the A_mbly, and correcting c~rtain 
erroneous statements therein. The Council alleged that they 
hac! been compelled, on the four occasions on which they had 
rejected appropriation bills, to take this extreme course lUI 

the only means of asserting and maintaining their indepen
dence as a distinct branch of the legislature. They could 
only presume that the Assembly desired to ignor~ or get rid 

• But lee lite defence offered by 
\he Council in \heir add ..... 10 \he 
Queen, reeonied in \heir Jooroala 
of Feb. 19. 1878. 
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of the second chamber, and of the restraints which it imposed 
upon the Assembly, in their endeavour to exerci.e unlimited 
control over all measures iuvolving the expenditure of public 
money. The Council were now, ~ heretofore, ready to sub
mit the'differences as to the construction of the constitution 
act to the judicial committee of the privy council; but the 
Assembly ,",ould not consent to do so. They therefore, as
sured of their own loyalty to the queen and constitution, pro
tested against the conduct of the Assemhly, in seeking to 
authorize expenditure upon the authority of their own reso
lutions, without the sanction of the Couucil.' 

Very little business was done by the Assembly after their 
reassembling, until March 28, when the house being informed 
that the Legislative Council had agreed to a compromise, 
whereby the expiring law for the payment of members would 
be continued in a separate bill, the appropriation bill, which 
had been laid aside by the Council, was again introduced, 
passed, and agreed to by the Council. 

This grave and serious controversy being ended, for a time, 
the Assembly just before the close of the session, on April 9, 
1878, agreed to an addreSs to Governor Bowen, expressing 
their appreciation of his impartial and constitutional attitude 
during this protracted conflict. They testified that his Ex
cellency had manifested, in his relations to parliament, to his 
ministers, lind to the Crown, .. a constant desire to preserve 
to each its legitimate authority; and, in after times, we doubt 
not the example which you have set, in a grave public emer
gency, will be cited as a model for constitutional gover-

. Bors."1 
The governor in his speech, at the pl'Orogation of parlia

ment, stnted that, during this prot1'8cted and memorable ses
sion (which lasted n'Om June 26,1877, to April 9,1878),h 
.. g1'8ve questions of constitutional rights and powers have 
I\l'iseu, &lId been debated and maintained [on the part of the 

f Commons Papers, 1878, C. business was done, e::reept the elec-
2173, r. 15. tiou of a speaker, aud hIS present... 
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Legislative AssemblyJ with inflexible resolution; but r rejoice 
to add that a settlement has been ultimately found, not in<:on
sistent with the principles of respon.ilJle government and the 
spirit of the constitution. To avoid, however, the possibility 
of the recurrence of such a conllict in the future, my ~vi.e ... 
will, with all pOi!Sible de.patch, prepare a measure to alter 
and amend the constitution statute." I 

On April 11, the governor forwarded to the secretary of 
st,ate a further address to himself, passed on the 2d insta"t, by 
the Legislative Council, together with his reply, and 8 mini-+
terial memorandum on the subject. In this despatch. and in 
another dated April 12, Sir G. Bowen narrated tbe efforts he 
had made to restore harmony between the two houses, and 
enumerated tbe reasons which had actuated him in his endea
vours, as a constitutional governor, to observe a neutral and 
impartial position, during the continuance of this dispute. 
He also defended himself against the complaints urged by the 
Legislative Council, .. that he evinces partiality whenever he 
declines to obey their behests to overrule his responsible mi-

Condn'" nisters." The governor claimed that his policy had Bucceeded 
of ~er. in bringing the parliamentary crisis to a close, witbout a social 
::: .......... and political convulsion. And that the outcry raised against 
den!d. him was akin to similar attacks upon other colonial gover-

nors, who had been" assailed by beaten minorities, because 
they steadily supported ministriea possessing the confidence 
of the majority of the colonial" assemblies. l 

The news of the happy termination of this long-continued 
etruggle reached tbe colonial office by telegram, just as the 
colonial secretary was about to wri te to Governor Bowen, to 
intimate his satisfaction at receiving eXl'lanations from bis 
Excellency in regard to his CIOnduct in this trying emer
gency.1t 

In reviewing the part taken by Governor Bowen during 
this political crisis, it is hard to conje(.-tnre what else be 
could have done to uphold the equilibrium of the state, or 
to restrain the exce&se8 of either party in the coutest. The 
difficulty began in a conflict between the leg6lative chambers 

I .&-!mbly Voles, 1877-78, .oL • Common. Papen, 1878, C. 
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concerning their respective oonstitutional rights. In this con
test, there was obviously nothing to warrant the authoritative 
interposition of the governor; and it was his duty to avoid 
any interference with either house whilst they were striving, 
within the lawful limits of parliamentary warfare, for the 
maintenance of their several rights and privileges. The only 
COl1rse open to a governor, under such circumstances, is one of 
friendly mediation between the contending pal'ties. In con
formity with British constitutional practice, which regulates 
the action of the sovereign towards the two houses of parlia
ment, it is always becoming in a governor to endeavour to 
restol'e harmony in the body-politic.' In this respect it is 
evident, from the correspondence laid before parliament, that 
Governor Bowen was not wanting, and that he left no efforts 
untried, in this direction, which were compatible with his im
partial and responsible position. As a last resol't, in such an 
emergency, a governor is constitutionally competent to have 
recourse to the prerogative of dissolution, and to appeal to 
the constituent bodies, on the express ground of the existence 
of disputes between the legislative chambers which l'ender it 
impossible for them to work together harmoniously. He may 
thus endeavour to arrive at some common basis of reconcilia
tion and agreement, which would be ratified by public opi
nion.m And if the miuistry in power were not willing to 
become responsible for a dissolution, the governor would be 
competent and amply warranted, upon a reasonable conviction 
of the probable suocess of such an undertaking, in invoking 
the aid of other ministers, by whose assistance it might be 
praoticable to restore a good understanding between the Coun
cil and Assembly, either with or without the necessity for an 
appeal to the people.u 

It would seem, however, that the alternative of a dissolution 
of parliament was not available in Victoria at this juncture. 
Adverting to an observation in an address of the Legislative 
Council, at this period, that, if ministers would neither defer 
to the clainls of the Council or retire from office, they ought 
at least to appeal to the people, Governor. Bowen alleged 

I See Todd, ParL Govt. vol. ii. mania Leg, Coun, Journals, 1877, 
p, 203, ..... 2. appx, no. 45. And poll, 552 • 
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.. that the present ministry is 8upported by a majority of 
about two-thirds of the Legislative Aosembly, and that thel'e 
is no reason to suppose that thi~ proportion would be mate
rially altered by the diosolution of au Assemllly which is 
almost fresh from the countl'Y, having been elected only eight 
months ago." • Moreover, mini~ter., at this particular time, 
were restrained from advising a dissolution (acollrse which, if 
likely to 8ncceed in bringiug about a final settlement of the 
question at issue, they would unhesitatingly have approved) 
by the reflection that when, during a formel' contest between 
the two houses, a ministry 8upported by a large majority in 
the Assembly obtained leave to appeal to the people by a 
dissolution of parliament, the Council afterwards refused to 
abide by the result of the appeaLP 

Unable in this exigency to make use of the prerogative of 
dissolution, as a means of restoring unity in the body-politic, 
Governor Bowen was confirmed in his conviction that he 
must adhere.to the policy of ahsolute neutrality, le.t the 
Crown in his persons hould be brought into direct antagonism 
with the Assembly and with the people .• 

For the course ordinarily open to a governor, when he dis
approves of the policy of his ministers. of tran.ferring his 
confiuence to other hands, was not available under exi.ting 
circumstances. The end in view being not 80 much the 
adoption of a different policy in the administration of public 
affairs, as the restoration of harmony between the two houlle., 
Governor Bowen recalled the sagacious words of his experi
enced predecessor, Lord Canterbury, uttered in reference to 
the parliamentary" dead-lock" of 1867~8," it is the firstdllty 
of a governor to abstain from taking any step which would 
identify him with either or any of the contending political 
parties in the colony," and" the displacement of ministel'll, 
supported continuously by a majority of the lower hoW!C, is a 
step which could not properly be taken by the governor-witb
out a fair prospect, at least, of that success by which alone, as 
is admitted by all constitutional authorities, lIuch an excep
tional exercise of the prerogative can be justified. It baa 

• Commooo Papen. 1878, C. 1985. p. 43. 
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therefore been the duty of the governor, throughout the par
liamentary contests which have for some months impeded, 
and have now stopped financial legislation, to confine his 
endeavours to restore united action in the legislatnre within 
the limits ·prescribed by neutrality on the 'points at issue 
between the two houses, and by the constitutional right of 
an existing government to the fair support of the governor." 
These observations of Lord Canterbury, which were entirely 
approved by the imperial authorities, were regarded by Sir 
G. Bowen as equally applicable to himself on the present 
occasion, and as being in exact agreement with his own rule 
of conduct in past times! 

Before proceeding to record subsequent events, which 
speedily fanned the embers of these vexatious contests into a 
fierce flame, mention should be made of one or two other 
points of interest, which claim our notice at this stage of our 
nalTative. . 

In Victoria, under the crown remedies and liabilities act, 
1865 (28 Vict. no. 241), a person who may feel himself ag
gIieved by any action of the government, may seek redress 
from the Supreme Court,' the decisions of which tribunal would 
of course be carried into executiou by the civil authorities. 

Accordingly, on Feb. 9, 1878, application was made to the 
Supl'eme Court to test the legality of the proceedings of the 
Victoria government, to which we have already l'eferl'ed.' in 
removing from office certain county juuges, holding office 
.. during pleasure," and whose salaries had ceased with the 
.. stoppage of supplies." But the court refused to interfere, 
declaring that this point could only be properly disposed of 
by a writ of error.' Ere long, as we shall presently see, the 
home government interposed, and called the attention of the 
governor to the highly objectionable character of the proceed
ing'in question. 

Meanwhile, on April 10, 1878, a deputation of magistrates, 
merClll\Dts, and others, connected with the Australian colonies, 
waited upon Sir M. Hicks-Beach (the colonial secretary), to 
express their satisfaction at the temporary adjustment of the 

• CommODS Papers, 1878, C. 2173, p. 6 • 
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di<pute between the two houses in Victoria, to point out the 
errors iuto which they believed Sir G. Bowen to have fallen 
during the continuance of the cri.is in that colony, and to 
justify the action taken by the Legi.lative Council. In reply, 
the ijecretary of state expressed to the"e gentlemen his will
ingness to give a careful consideration to their statements, 
but declined to discuss with them the merits of the contra
vemy in Victoria. He added that, .. if the action or ad vice 
or assistance of the home government should be desired by 
the colony, it will be most readily given." Until then," it 
would be impo.sible for the home government to interfere." 
While, .. as a general rule, the governor of a colony ought to 
act upon the advice of his responMible mini.try," he .. i. placed 
in a position of great responsibility, difficulty, and isolation." 
.. Noone could wish to see him red uced to the posi tion of a 
machine, or that his action should be merely that of a clerk, 
unable to decide on any particular matter until he received 
his instructions from Downing Street. We endeavour to 
make our colonial governofl!hipo positions of high dignity, and 
considerable emoluments,in order to obtain the services in those 
positions of capahle men,- men who are able and ready to 
act for themselves with clear-sightedness, fimIDe"", and 
wisdom,. in any emergency." Such men are entitled to 
great confidence, and their acts should not be hastily criticised 
and nntil we are fully acquainted with all the facts. If. here
after, .. it sbould appear that in any point Sir George Bowen 
bas been properly to blarue, I shall not hesitate to exprese 
my opinion upon it."-

In acknowledging the receipt of the addresses to the queen 
'from both hou_ of the Victoria parliament, Sir :\1. Hicks
Beach, in his despatches of April 24 and 30, expr_d him
self to the same effect, with a general though guarded ap
proval of the conduct of Governor Bowen.' 

Ou March 17, ISiS, Governor Bowen reported to the see
retary of state a decision of the Legislative A_mMy upon a 
curious point, elsewhere noticed;- namely, that. under the 
forty.fifth section of the Victoria eonstitntion act, authority 
was given Cor the appropriatioo of 80 much of the consolidated 
revenue of the colony as might be necessary to defray the 

• Ibid. pp. 2"~'lIl. IIDd _ p. 85. 
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charges incident to the collection, management, and receipt App,..,. 

thereof, without the need of a parliamentary vote on this ~~~:~i~~ of 
behalf. The law officers of the Crown, the audit commission- funds un
era. and certain eminent lawyers in Victoria, disconnected ~':.'i ~e
with party politics, had all concurred in· this interpretation tule. 

of the imperial statute. Ministers had, accordingly, advised 
the governor to sign a treasury warrant authorizing the re-
sort to this mode of providing funds to maintain" establish· 
ments absolutely necessary for the protection of life and pro-
perty in·this colony," during the" stoppage of the supplies." 
Assuming this to be "an affair of purely colonial concern, 
and not repugnaut to the law and to the constitution," the 
governor agreed to take this" course, should it prove to be 
impossible to anive at an amicable arrangement of tlie diffel'-
ences between the two houses, by the passing of the annual 
appropriation bill." The Legislative Council, however, pro-
tested against this novel proceeding. and contended that it 
was based upon a misconstruction of the imperial act.' Luck-
ily, the amicable settlement of the parliamentary" dead-lock" 
rendered it unnecessary to adopt this extraordinary method 
of obtaining the "legal issue" of public money.' 

But before an amicable understanding had been come to, 
the govel'nor had applied to England for advice upon this 
q'uestion, as well as upon the question whether resolutions 
adopted by the Assembly, in committee oC supply. sufficed to 
render" legally available" for public expenditure money in 
the publio chest. Both these queries were answered by 
the secretary of state, in a despatch dated Aug. 17. 1878. 
As regards the interpretation to be put npon the Imperial Act 
18 and 19 Vict. o. 55, sec. 45, the law officers of the Crown 
were of opinion that the moneys necessary to defray the costs, 
charges, and other expenditure mentioned in that section were 
legally available, without further parliamentary warrant, 
being. in fact, specifically appropriated by the imperial statute. 
But that money merely voted in committee of supply was 
not available. until it had been specifically appropriated to 
the intended purpose by an act of the Victorian legislature .• 

Replying to this despatch, on Oct. 16, 1878, the Governor 
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expressed his satisfaction at learning that he had been right 
in his intended sanction of the ministedal advice that he 
shonld sign warranta for the issue of public money nnder the 
fOlty-fifth section of the Constitution Act 88 aforesaid; and 
also in refusing to sign warrants at the request of ministers 
for any ot~er treasury advances except by authority of a 
colonial statute.b 

After the cri.is of 1878 had terminated, and the appropria
tion bill had become law, steps were immediately taken to 
rew"tate certain pnblic officers in the judicial nnd civil depart
menta who had been dismissed on account of the" stoppage of 
the supplies." Nearly all the judicial and legal officialJf were 
replaced; but ministers decided to take tbis opportunity to 
reduce an overgrown and costly civil service, and to reinstate 
.. only such officers 88 are required for the proper working of 
the civil service, while the remainder shall receive the liberal 
pensions, superannuations, and other compensations for 10 .. of 
office, provided by law." 

The governor, both now and at 8 later period, remonstrated 
with his ministers on this matter. He urged them to consent 
to a general reinstatement of all civil-service employes whoKe 
services bad been di"Pensed with pursuant to the ministerial 
memomndum of Jan. 8, 1878; but, tbis being a local and not 
an imperial question, tbe governor did not claim to interfere 
with autbority. He simply expressed an earnest hope that 
ministers would deal equitably, wisely, and liberally, in the 
case. Ministers, however, in a communication dated May 6, 
stated that they did not consider a general reinstatement of 
all officers wbo had been discharged to be advisable. The 
course they had taken had been approved by the A_mbly. 
They insisted, moreover, .. that the mode of dealing with tbe 
civil service of Victoria, is purely a matter of Victorian con
cern," and tbat, irrespective of any interference or suggestion 
on the part of the governor, they had .. the exclrurive right 
of dealing with it on their own respolJllibility." Bdng him
llelf persuaded, however erroneously, that ministers had ample 
authority for this position, his Excellency undertook to de
fend it in a despatch to the secretary of lltate, dated May 8, 
1878." 

• Connnono Paperw. 18"18-79, C. 2217, p.3.5 • 
• Ibid. lB78, C. 2173, p. 70. 
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Subsequently, II Mr. Gaunt, a police magistrate whose ser
vices had been dispensed with at this juncture, petitioned the 
queen for redress'. This petition, as required- by the Colo
nial Regulations (c. 7, sec. 6), was duly forwarded through 
the governor. In reply, his Eicellency was requested to 
notify Mr. Gaunt that the secretary of state had been unable 
to IIdvise her Majesty to take IIny action in the matter, it 
being one which, under the colonial constitution, was within 
the jurisdiction of the governor and his executive council. The 
governor afterwards reported that Mr. Gaunt, upon formal 
application, had received the compensation for loss of office 
to which he was legally entitled.d 

In IInswer to the aforementioned despatch from Governor 
Bowen, of May 8, 1878, Secretary Sir M. Hicks-Beach, in II 
despatch dated Aug. 25, while disclaiming any desire to en
croach upon the responsibility of the local ministers in matters 
within their peculiar jurisdiction, animadverted upon the pel'
sonall'esponsibility which attached to the governor in approving 
the IIdvice given as to the partial reinstatement of civil ser
vants who had been removed from office in January last. 

The question was undoubtedly within the disCI'etion of the 
local govel'llment; that is to say, of the governor acting by 
and with the advice of his ministers. In all questions of a 
local nature the governor would, as II general rule, be guided 
by the ad vice of his ministers; but he has a right to discuss 
with them any topic that may III'ise, and to expl'ess freely his 
opinions and suggestions thereon. Under ordinary circum
stances, if satisfied as to his duty to the law or the consti
tution, the governor would follow, as of course, the advice 
l'eceived, and his action would not come under the review of 
her Majesty's government . 

.. But it is very obvious that the recent removal from office 
of a large number of the civil servants of Victoria was no 
ordiuary occasion, and involved constitutional principles of 
great importance not only to Victoria, but (as being a prece-

II. Commons Paperst 1878, C. the minister of mines iu Victoria, 
2173, IlP. 713, 84, 102. See also the WAS, in like manner, referred 
case of .Mr. G. Gordou, late chief back to the govenlor in council. 
engineer of water supplv, who, hav- COnlfllOns Papers, 1878-79, C. 2339, 
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dent) to all colonies living under constitutions granted by 
the Crown or by th~ Parliament of Great Britain." It is an 
element of these constitution8 to uphold and secure a perma
nent civil service, only subject to removal by the executive 
government for specific misconduct, or to carry out a scheme 
of reductions which had been duly considered and approved 
by the legislature. 

It is clear, however, that the case of a large number of 
civil servants lately discharged in Victoria had not been dealt 
with on these principles; but avowedly .. with a view to 
economize the funds at the disposal of the 'government," Imd 
to enable them to surmount a serious financial difficulty, 
which has since been wholly removed by the passing of the 
appropriation act. 

It therefore became the duty of the governor, before con
senting to this transaction, to Ratis£y himself that the proposed 
proceeding was justifiable in the interests of the public at 
large. No claim to "exclusive" responsibility, on the part 
of ministers, could relieve the governor of this obligation. 
He would have done better, in the opinion of the secretary 
of state, as well for the colony as in the maiutenance of the 
principles of parliamentary government, had he notified hiM 
ministers that he felt unable to put his name to the docu
ments directing the removal of these officers. 

This course might have involved the resignation oC the 
ministry. But it might also have led to the adoption of ad,er 
and less objectionable means for 8urmounting the difficulty. 
If not, and if after their re&;gnation it became necessary to 
recall the ministers to office, .. either on the failure of otheMl 
to fonn an administration, or after a du.wlutiou, it would 
have been of 80me advantage that au opportunity should 
have been afforded to the colony for the full and seriOWl di .... 
elL'lSion of the step proposed." 

This frank expression of opinion, in regard to the eouroe 
he should have pursued, was not intended as a censure upon 
Sir George Bowen, whose long and distinguished public 
career, and whose strenuous efforts to settle the serious di .... 
pute between the two houses in Victoria, were highly appre
ciated by her Majesty's government.· 

• Commous Papen, 1878, C. 2173, P. DO. 
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Before the receipt of this despatch, Sir G. Bowen, on June 
29, 1878, had written to the secretary of state, that, while the 
removal of so many judicial aud civil officers had uot been 
declared illegal, by any competent colonial authority, although 
the question had been twice considered by the Supreme COlU·t, 
on a test case, to try the legality of the act of government 
in removing the county-court judges, on the ple~ that they 
did not hold office during pleasure, which had resulted ill the 
dismissal of the complaint, a majority of the court holding 
that these functionaries were removable at the pleaslU'e of 
the Crown, he had always considered these removals to be 
objectionable, both on legal and on constitutional grounds; 
.. but that, after anxious consideration and careful searching 
fOl' precedents, he believed that they would prove· a less for
midable evil than the practica.l dismissal of a ministry pos
sessing an overwhelming majority in the Assembly and in 
the constituencies, and the conseqnent endangering of the 
internal tranquillity of the colony, and of its existing happy 
relations with the imperial government." r 

In fact, owing in great measure to the restraints put upon 
the aggressive action of bis ministers by Governor Bowen, 
only sixty individuals were permanently displaced, out of a 
civil service numbering 1,626 persons; and tbese individuals 
reoeived .£45,000 in compensation for the loss of offioe, and 
.£8,500 in annual retiring allowances. Moreover, the civil 
servioe of Victoria was notoriously overgrown, and there had 
long been a demand for its reduction, and especially for the 
removal of certain incompetent and superfluous officials. 
Had parliament been dissolved upon this question, Governor 
Bowen believed that it would have strengthened ministers, 
and reduced the sma.ll band of the opposition. In this event, 
there was reason to fear that the entire oivil service would 
hl\ve been dismissed and replaced, after the American fashion, 
by partisans of the Berry admini..~tl'l\tion .• 

In a further despatch, dated Nov. 22, 1878, Governor 
Bowen replied to Sir M. Hicks-Beach's despatch of Aug. 25. 
His term of servioe in Victoria having nearly expired, and' 
he being about to assume another governorship, he took ocoa-

r Commons Papan, 1878, C. I Private infonnation. But la ... 
2173, p. 101. And ibid. ~B78-79, teroftieial returns give a much larger 
C. 2217, pp. 22-34. number of removala. 
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sion to recount the lea(ling events of hi~ admini.tration, and 
to explain the principles which had actuated him ill hi. go
vernment of the colony, during the continuance of the exist
ing difficulties. 

He remark.., in this de"patch, tll&t 1\[r. Berry's ministry 
was .. the most powerful ministry hitherto known in Anstra
lia.," and that .. it was universally agreed that so strong WIUI 

the feeling in the country during the late parliamentary cri.i. 
that a di ... olution on the question of the reduction in the 
civil service conld have had no result but to re.tore Mr. 
Berry and his friends to power, with greatly increa..ed strength, 
and regarding the governor' as an aggressor and beaten foe,' 
and thus deprive him of the moderating influence by the URe 

of which I have been able to avert many evil •. " Sir G. 
Bowen adds, .. it would be an act of perilous infatuation in 
any colonial governor to remove, solely becauKe he perHOnally 
disagreed with them on a measnre of colonial policy, not re
pngnant to law nor to imperial interests, a ministry trnsted 
by parliament; unless indeed he were well assurerl that he 
would he able to replace them, either before or after a di._ 
Intion, by a new ministry, commanding at least a working 
majority." 

While admitting it to be the pammollnt duty of a colonial 
governor to carry out, loyally, hi. instructions from her Jlla
jesty's secretary oC state, Gov~rnor Bowen begged leave re
sper.tCully to represent that he had pnrsued, under very trying 
circumstances, as he believed tI,e ouly poso<ible conrse, and 
one most in harmony with the spirit of his instructions, and 
with the precedents establisbed by other governors throughout 
the queeu's dominions. 

In a postscript to this despatch. Governor Bowen e:lplain. 
that he had, on a former occasion, conveyed a wrong iInI""" 
sioll to the colonial secretary, in representing that his mini ... 
ters deemed hi~ action" in even questioning the course taken 
with regard to" the dismissal of certain public officers 88 

being, .. to some e:ltent, an interference with the due course 
of responsible government." Ministers had requested him to 
state that they "entirely disclaim" any such opinioDJI. III 
fact, .. they have never resisted my constant practice of di&
c\Losing with them, as with all preeeding minioters, all puLlic 
topics whatsoever, and of recommending the withdrawal or 
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modification of all measures which I may deem objectionable. 
They have always been ready to defer to my opinion on 
matters of imperial interest, and also (I may add) on many 
questions of local policy. in which they were not fettered by 
convictions previously expressed, or by party and parliamen-
tary exigencies." h ' 

The secretary of state, in replying to this despatch, on 
Feb. 17.1879. expresses his regret that the arguments therein 
contained had not sufficed to change his opinion in disap
probation of Governor Bowen's conduct in respect to the 
removal of the judicial and civil servants in Victoria. A 
non-compliance with the advice of his ministers, on this occa
sion, would not necessarily have led to their resignation, and 
might have induced them to agree to a less objectionable 
measure to meet the temporru."y financial difficulty. His Ex
cellency'S despatch, however, with the other papers on the 
subject, should be published, as being explanatory of the views 
and principles which had governed his actions in a position of 
much difficulty. The assurance that the Victorian ministers 
disclaimed the opinion that the action of the governor, in' 
questioning the course they had taken in this matter, was an 
interference with the due course of responsible government 
had been received by the sec.retary of state with much satis
faction.1 

Sir M. Hicks-Beach conveyed to Governor Bowen. in this 
despatch, his desire that the voluminous correspondence in 
reference to the constitutional question in Victoria should 
now close. In fact, before the final despatch from the secre
tary of state could reach Sir George Bowen, his successor 
had arrived, and he himself had received another appoint
ment, as Governor of Mauritius. It will be necessary for us, 
hnwever, to retrace our steps, and note the new phase which 
this great controversy assumed, upon the reassembling of the 
Victol'ian parliament. 

On July 9, 1878, the second session of the ninth parlia
ment of Victoria was opened by his Excellency Sir George 
Bowen. In the ~peech from the throne, mention was made 
of the disputes between the two houses in the interpretation 

• Commons Papers, 1878-79, I Commons Pspers,1878-79, C. 
C. 2217, pp. 42-48, 2217, pp .• 5, 76. 
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of theu- several powers nnder the Constitution Act, whereby, 
on four distinct occ""ions. the machinery of legiHllltion had 
been bronght to a stand.till; and an amendment to the con
stitution was suggested. as esseutial to the final adjnstment 
of the legislative functions of the Council aud the A.sembly. 

On July 17, a ministerial bill for this purpose was submit
ted to the Assembly by Mr. Berry, the premier. It I,,·opo.ed 
that all money and tax bill. passed by the A.sembl),. if ""t 
concurred in by the Council within one month, .hould I,e 
deemld to have received the ""sent of that house. and shoul<l 
be presented to the governor for the royal asKent; Rud that 
all other bills passed in two consecutive sessions J,y the AI<
sembly shall, if rejected by the Council. in like manner he
come law, - except that, at the reque.t of the Legislative 
Council, any Buch bills may be .ubmitted to a popular vote of 
the electors of the AMembly. and. if approved at a general 
poll, shall be tendered for the royal assent) 

In despatcbes dated Oct. 31 and Nov. 28, 18i8. Governor 
Bowen reported to the secretary of state that the two houllt'. 
of parliament had been unable to agree upon the foregoing or 
any other measure of constitntional reform. The further con
sideration of the question had accordingly been p""tp"n~d 
until the next session, to be held in the summer of 1879. 
Meanwhile. a parliamentary delegation. which should include 
the premier (Mr. Graham Berry), would proceed to England 
to confer with her Majesty's government on the subject •• 

The Legislative Council, at this sc""ion, did not refuse to 
pass the appropriation bill, although it contained an item 
granting three thousand pounds to defray the expelllSC of the 
proposed delegation_ But they addr_d a protest alld a 
manifesto to the governor against the mission and ita pro>
fessed object, in which they vindicated the course they had 
pursued since the introduction of responsible government. 
and justified their opposition to the plans of the dominant 
party in the Assembly. They deprecated the adoption of any 
measure which would destroy the present constitution of Vic
toria, and substitute one legislative chamber far two; and, 
they urged that the intended reform bill should be first sub
mitted to the conatituencies of the Assembly far their verdict 

J CommoDl Papen. 18?8-79, C. 2211, pp. 1-111. • /1Nl. p. 86. 
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thereon, before it was decided upon in the local parliament. 
The attorney-general, however, advised the gov.ernor that this 
protest did not in any degree invalidate or hinder the pro
posed delegation which would be sent on behalf of the execu
tive government and with the sanction of the Assembly.' 

Parliament was prorogued on Dec. 6, 1878. The session 
had not been nnpruductive of useful legislation ; but no pro
gress had been made towards the solution of the important 
question of constitntional reform. In the closing speech from 
the throne, reference was made to the ministerial dep\~tion 

. to confer with the imperial authorities respecting existing 
defects in the constitution act, with a view to the satis
factory adjnstment of the relations between the Council and 
the Assembly. 

In contravention of the remonstrance from the Legislative 
Council, the governor was requested by ministers in Decem
ber, 1878, to solicit attention to an address from the Assem
bly to the queen, adopted in the preceding Febrnary, wherein 
would be found the view of the situation entertained by that 
chamber. In this address, the Council was charged with 
reckless and unconstitutional proceedings, in endeavowing to 
limit" the exclusive right to initiate taxation and appropria
tion" which constitutionally appertains to the Assembly, 
while the Legislative Council are expressly debarred from 
amending any such measures. The address further states 
that, in spite of repeated remonstrances, the Council .. persist 
in claiming and attempting to exercise a power in financial 
questions far beyond that exercised by the House of Lords." 
And that, in l..,flecting upon the conduct of the governor 
duliug the continuance of this crisis, the Legislative Coun
cil had ignored fWldamental constitutional maxims which as
sign to the sworn couucillol'B of the Crown the responsibility 
for aU public acts of a sovel..,ign or a goveruor. 8l1d refuse to 
place any personal or individual responsibility for the same ou 
the Crown or its representative. m • 

At the same time, the governor transmitted to the secretary 
of stat:e a m.iuisterial memorandulD commenting upon the 
aforesaud manifesto from the Legislative Council. This memo-

J Commons Papers, 1878-79, C. 2217, pp. 4~, 71,72 • 
• lbiJ. P. 60. 
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randum alleged that the Council, since its estahlishment in 
1854, had obstructeu general legislation by rejecting over 
eighty bills, and sO amending upwards of twenty others that 
they had been abandoned by the Assembly. It pointed to 
the absolute need of a radical reform iu the constitution of 
the Council as the only means of bringing it into harmony 
with the Assembly; and it declareu that the proper functions 
of a second house were .. to offer counsel and to give time 
for deliberation;" wbile both counsel and delay would be 
most readily appreciated if it was under.tood that reMistance 
bad its limit and could not be protracted beyond a definite 
period." 

It was in anticipation of the resolve of the Legi.lative Coun
cil to refuse their assent to the government scheme for the 
amendment of the constitution act. that the local mini.try 
bad concluded to despatcb two of their numher to Englanu 
to obtain an act of the Imperial Parliament to amend the 
constitution in the direction above explained. So rar back as 
on Aug. 6, 1878, Governor Bowen forwarded to tI,e secretary 
of state, but without comment, a ministerial memorandum in 
which this determination was expressed. 

Sir M. Hicks-Beach, in a despatch dated Oct. 1, 1878, 
written for the information of ministers, plainly stated that, 
in his opinion, no sufficient cause had yet been shown for the 
proposed intervention of the Imperial Parliament. However 
justifiable as a last resort, and as the only way to give effect 
to the deliberately expressed will of the people of Victoria, 
it is evident that the present proposal is altogether new and 
includes changes, - sucb as the plllmcite which has never 
been directly submitted to the constituencies at a general 
election. Under the!e circumstances, tbe rejection of tbis 
scbeme by the Legislative Council would not justify 80 excep
tional a course as an application to the Imperial Parliament 
to alter, withont the previous assent of the Vietorian leb<isla
tore, a constitution originally framed in tbe colony, and mere
ly confirmed by an imperial act. 

The secretary of state, however, expreMed bis willil1gnell8 
to receive any deputation on the subject, boping to be aMe to 
agree with them upon certain principles, as a basis (or the 

• ComIDODl Papers, 1878-79, C. 2217, pp. 63-70. 



LOCAL PARLIAMENTS AND POWERS OF A GOVERNOR, 515 

future settlement of this difficult question, which might prove 
generally acceptable to all parties.· 

This despatch did not arrive until after the-question had 
heen disposed of by tbe Victoria Assembly. It was at once 
published, however, in the "Official Gazette." Governor Bowen, 
in a despatch of Dec. 27, 1878, declared his entire agreement 
in the opinions, therein expressed, and stated it to be his own 
conviction that public opinion in Victoria was still undecided 
ou the subject, though inclining to a reaction against extreme 
views on either side. In one respect, however, he thought 
the intended mission was satisfactory. A few years ago, the 
Assembly had vehemently repudiated the idea of imperial in
terference, regarding it as an infringement of the rights of 
local self-government, whereas now the counsel and aid of the 
imperial government is directly invited. 

Believing that a spilit of compromise and of mutual for
bearance was essential to the harmonious working of two 
deliberative chambers, Governor Bowen was also inclined to 
think that a nominated second chamber was preferable to one 
constituted upon the elective principle. He was of opinion ' 
that the adoption of the nominative system, with certain I'e
stl'ictions and safegual'ds, would ultimately be accepted in 
Victoria, as the best practicable escape from past difficulties 
and dangel'S, A nominated cham bel' would never claim to 
be .. a second House of Commons," but would natUl'ally imi
tate the wisdom and forbearance of the House of Lords, in 
its attitude tOWRl'ds, and b.'Rllsactions with, the other house of 
the Imperial Parliament. And with authority to the execu
tive government to add fresh members, in extl-eme cases, II. 

nominated cham bel' would be endowed with a safety-valve, 
against prolonged collisions, RllalogOUS to the power of dis
solving the populRl' ohamber. Sil' George Bowen's con\'ic
tion. on this subjeot wel'e the result of long expel'ience in 
colonial governments, aud were confirmed by his belief that, 
in colonies possessing a nominated upper house, there had 
never been any serious collisions between the two chambers,p 

Soon after the close of the session, the ministerial delega
tion, consisting of Mr. Graham Berry (the premier) and Mr . 

• Commons Papers. 1878-79, C. 2217, pp,19-~l, 
• Ibid, pp,73-75, 
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c. H. Pearson, proceeded to England. Upon their alTival, 
Mr. Berry wrote to the secretary of 8tate for the colonies, 
referring to his despatch, ahove mentioned, of Oct. I, 1878. 
This despatch did not reach Victolia until after the proroga
tion of parliament, otherwise it would bave received con
sideration in parliament. The electo'"lLte in Victolia were 
agreed as to tbe necessity for a reform which should empower 
the representative chamber to give effect to the will of the 
people, without being controlled, as at present, by the veto of 
the upper house. Ministers had therefore decided to apply 
to the Imperial Parliament for an alteration of the sixtieth 
section of the constitution act, so as to enable the Legislative 
Assembly to enact, in two consecutive sessiou8, with a ge
Deral election intervening, a measure for tbe reform of the 
constitution. Such an amendment W88 urgently needed, 88 it 
is believed that no ministry can carry on the queen's govern
ment satisfactorily in Victoria, if some solution to the pre1rellt 
difficul ties be oot provided. 

On Jan. 25, 1879, Governor Bowen addressed another de-
8patch to the secretary of state, wherein he referred to his 
official career in Australasia, during the past twenty years, 88 

govenlOr, in succession, of three great colonies, 8mt to his in
flexible adherence, whilst in Victoria, to the constitutional 
rule of giving a fair and just 8Upport, ill all matters not re
pugnant to law, or to imperial interests, to his milli~ters (or 
the time being. He also declared his belief tbat a reaction bad 
commenced in the colony against tbe violence of ntremists 
on both sides, whicb would eventually compel an amicable 
settlement of tbe present controversy. 

On Feb. 21, the day before he left for hia new government, 
Sir George Bowen sent final despatches to the colonial secre
tary, enclosing copies of numerona farewell addr_II, from 
various parts of Victoria, expressing approval of his public 
cond nct, and regret at his departnre. 

Freqnent conferences were beld at the colonial office in 
London between tbe Victorian delegates and the secretary of 
state, and the result of these deliberatioJlll W88 embodied ill a 
despatch, addressed to the llarquis of Normanby, who re
placed Sir G. Bowen as governor of Victoria.. A copy of 

• c.mmo... Papers, 18?8-79, C. 23.'39, p. 20. 
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this despatch was confidentially communicated beforehand, to 
Mr. Berry for the information of tbe delegates. The great 
importance of this state paper, as an expression of the views 
of her Majesty's government upon the leading points of dif
ference between the two houses in Victoria, justifies us in 
presenting it to our readers without abridgment. It is as 
follows:-

DOWHING STREET, May S, 1879. 

My LORD, - In his despatch of Dec. 27,1878,- Sir George 
Bowen informed me that the Legislative Assembly of Victoria 
had authorized Mr. Graham Berry, the chief-secretary aud 
prime minister, and Mr. Pearson, a member of the Assembly, 
to proceed to London, as commissioners or delegates, to solicit 
my ad vice and assistance, and to lay before me the views on 
the political affairs of Victoria entertained by the majority of 
the Assembly; and by the same mail he forwarded to me a 
statement that had been adopted by tbe Council, and other 
documents bearing upon the case. Shortly after the arrival 
of Mr. Berry and Mr. Pearson in England, I received them at 
this office, and Mr. Berry then left with me the letter, of which 
I enclose a copy. The objects of their mission have been 
since fully discussed between us at several interviews, and 
I will now proceed to convey to you the opinion which her 
Majesty's government have formed upon the important ques
tion at issue, after full consideration of the statements that 
have been placed before them on behalf of the government 
and Assembly of Victoria on the one side, and of the Council 
on the other. 

In a memorandum dated Aug. 6, 1878, Sir George Bow
en's ministers had anticipated that they might be "com
pelled to despatch to England, on behalf of and with the 
express sanction of the Legislative Assembly, commissioners 
chosen from leading members of that house, to lay before her 
Majesty's imperial government the matured result of its de
liberation" on constitutional reform, "with a view to get 
that result embodied in an act of the imperial legislature." 
On the receipt of that memorandum. I lost no time in placing 
before the Victorian government the considerations which 
disposed me to the opinion that no sufficient cause had been 

• Commons Papers, 1878-79, C. 2217, P. 73. 
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shown for the intervention of the Imperial Parliament in the 
manner suggested. 

The request urged by Mr. Berry in hi. letter of Feh. 26, 
that Parliament should, .. by a simple alteration of the sixtieth 
section of the constitutional act of Victoria, enable the Legis
lative Assembly to enact, in two di.tinct annual se.sionA, 
with a general election intervening, any mea.ure for the 
reform of the constitution," is, in my opinion. even more 
open to objection than the proposal I understood him to con
vey in his memorandum of Aug. 6. But it is not nece •• ary 
to discuss the merits of this or any other proposal. for. thongh 
fully recognizing the confidence in the mother country 
evinced by the reference of so important a question for the 
couusel and aid of the imperial government, I still feel that 
the circumstances do not yet justify any imperial legislation 
for the amendment of that constitution act by which self
government in the form which Victoria desired was conceded 
to her. and by which the power of amending the con.titution 
was expressly. and as an essential incident of .elf-govern
ment. vested in the colonial legislature with the colI""nt of 
the Crown. The intervention of the Imperial Pal'liament 
would not, in my opinion, be justifiable. except in an utreme 
emergency, and in compliance with the urgent desire of the 
people of the colony when all available efforts on their part 
had been exhau..ted. But it woulrl. even if thus jlJJjtified, be 
attended with much difficulty and risk, and be in itl!eIC a 
matter for grave regret. It would be held to involve an ad
mission that the great colony of Victoria was compelled to 
ask the Imperial Parliament to resume a power which. de
siring to promote her welfare and b~lieving in her capacity 
for self-government, the Imperial Parliament had voluntarily 
surrendered, and that this request was made because tbe 
leaders of political parties, from a generdl want of the mode
ration and sagacity essential to the success of constitutional 
government, had failed to agree upon any compromise for ena
bling tbe b1l8.iness of the colonial parliament to be carried on. 

It is, nevertheless, important that the question should be 
settled as soon as possible. where it can properly be dealt 
with. - that ill. in the colonial parliament; and I shall be 
glad if. by the observations which I am about to make. I ('an 
remove some part of the misunderstanding which has been 
amon~1; the chief obstacles to such a settlement. 
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Following the generally accepted precedent, the consti
tution act of Victoria established two legislati ve chambers, -
the Council and Assemhly,-and laid down, to'a certain ex
tent, their mutual relations; of which, it appears to me, a 
better definition rather than an alteration is now required. 
For, as no' party in Victoria desires to abolish the Council, I 
feel confident that there can be no wish, in the words of your 
ministers, to .. reduce it to a sham," or, by depriving it of the 
powers which properly belong to a second chamber, to confer 
on theARsemblya complete practical supremacy, uncontrolled 
even by that sense of sole responsibility which might exert a 
beneficial influence on the action of a single chamber. Nor 
can I suppose that the extreme view of the position of the 
Council, which it has recently to a great extent itself dis
claimed, can be supported by any who have sufficientlyexam
iued the subject. 

The recent differences between the two houses of Vic
toria, like the most serious of those which have preceded it, 
turned upon the ultimate control of finance. I observe that 
the address of the Legislative Assembly of Feb. 14, 1878,' 
dwell. almost exclusively on the necessity of securing to that 
house sufficient financial control to enable adequate supplies 
to be provided for the public service, and it is prominently 
urged in Mr. Berry's letter of Feb. 26, in proof of the neces
sity for finding some solution of the present constitutional 
difficulty, that .. scarcely a yellr passes but it becomes a qnes
tion whether the supplies necessary for the queen's service 
will be granted." But this difficulty would not arise if the 
two houses of Victoria were guided in this matter, as in 
others, by the practice of the Imperial Parliament, the Coun
cil following the practice of the House of Lords, and the 
Assembly that of the House of Commons. The Assembly, 
like the House of Commons, would claim and in practice 
exercise the right of granting aids and supplies to the Crown, 
of limiting the matter, mauner, measure, and time of such 
grants, and of so fl'Bming bills of supply that these rights 
should be maintained inviolate; and as it would refrain from 
annexing to a bill of aid or supply any clause or clauses of a 
nature foreign to or different from the matter of snch a bill, 
so the Council would refrain from any steps so injurious to 
the public Bel'vice as the rejection of an appl'Opl'iation hill. 
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It would be well if the two houses in Victoria, accept
ing the view which I have thus indicated of their mutual 
relations in this important part of their work, would main
tain it in future by such a general underatanding as would 
be most in harmony with the spirit of constitutional govern
ment. But, after all that has passed, it may be considered 
necessary to define those relations more clooely than has been 
attempted here, and this might be effected either by adopt
ing a joint standing order, as was proposed in 1867, or by 
legislation. Of these, the former would seem to be the pre
ferahle course, for there might be no slight difficulty in fram
ing a statute to declare the conditions under which one 
house of parliament, in a colony having two houses, should 
exercise or refrain from exercising the powers which, though 
conferred upon it, must not always be asserted. But I muot 
add that the clearest definition of the relative position of the 
two houses, however arrived at, would not suffice to prevent 
collisions, unless interpreted with that discretion and mutual . 
forbearance which has been so often exemplified in the his
tory of the Imperial Parliament. 

If, however, it should be felt that the re.pective positions 
of the two houses in matte .. of taxation and appropriation can 
only be· defined by an amendment of the Constitution Act, 
there may be other points - such as the propooal to enact tbat 
a di8l!Olution of parliament shall apply to the Legiolative Coun
cil as well as the Assembly-that might usefully be consi
dered at the same time; but I refrain from disco ... ing them 
now, feeling that their merits can best be appreciated io the 
colony it.e1L 

It has been urged that some legislation is nece ... ary to 
ensure mechanically the termination, after reuonable disco&
sian and delay, of a prolonged difference between the two 
houses upon questions not connected with finance. I do not 
yet like to admit that the Council of Victoria will not, like 
similar bodies in other great colonies, withoot any such strin
gent measure. recognize its constitutional position, and so 
transact its business that the wishee of the people, as clearly 
and repeatedly expressed, should ultimately prevail; nor have 
I ~'et seen any sngge.!tion for such legiolation which I can 
deem free from objection. 

I hope that the views which I have expressed may not 



LOCAL PARLIAMENTS AND P0:WERS OF A GOVERNOR. 521 

be without influence in securing such a mutual agreement 
between the two houses as to remove any necessity for impe
rial legislation; and that, as both parties profese to desire only 
what is reasonable, and as there bas been now an interval for 
refleotion, a' satisfactory and enduring solution of the diffi
culty may be arrived at in the colony. The course of action 
which her Majesty's govemment might adopt, should this 
hope unfortunately be disappointed, must in a great deg.-ee 
depend upon the circumstances which may then exist; but I 
can hardly anticipate that the Imperial Parliament will con
sent to disturb in any way, at the instance of one house of 
the colonial legislature, the settlement embodied in the Con
stitution Act, unless the Council should refuse to concur with 
the Assembly in some reasonable proposal for regulating the 
future relations of the two houses in financial matters in 

. accordance with the high constitutional precedent to which I 
have referred, and should persist in such refusal after the pro
posals of the Assembly for that purpose, an appeal having 
been made to the constituencies on the subject, have been 
ratified by the country, a~d again sent up by the Assembly 
for the consideration of the Council. 

I have, &0. 
(Signed) M. E. HICKS-BEACH. 

TaB MoaT HONOVltA.BLB TBB MAB.Q'D18 01' NoBlLUlBY. 

It will be observed that the preceding despatch, while Should &II 

it suggests a reasonable method of solving the con- ~~::~ be 

stitutional question which has for so long a period .Iec~edor 
distracted the public mind in Victoria, abstains from :~:i, 

. endorsing the opinion 80 emphatically expressed by 
Sir George Bowen, that a. cha.nge in the composition of 
the Legislative Council by the adoption of the prinoiple 
of nomination in lieu of that of election was desirable. 

This omission is significant. It implies that in the 
judgment of her Majesty's government no such change 
would suffice to remedy existing evils, and to establish 
harmonious relations between the two chambers in 
Victoria. The experience of other British colonies, not 
.only in Australia. but e~ewhere throughout the empire, 
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does not corroborate Sir George Bowen's idea that colo
nies possessing II nominated upper house are exempt 
from serious disputes as to the relative rights lind privi
leges of the two branches of the legislature, especially 
in matters of supply. A nominated upper chamber, 
though undoubtedly preferable in certain respects to an 
elected body, constitutes no efficient or effectual check 
to democratic ascendancy. And it is obviously not in 
this direction that we may expect to find the point of 
agreement which shall reconcile the conflicting claims 
of colonial legislative bodies. New South Wales, the 
dominion of Canada, and Queensland, severally posse88 

ColoniAl a nominated upper house, and yet difficulties similar to rbenL those which have 80 long agitated Victoria are not un· 
known'in these colonies. 

In the ABBembly of New South Wales, resolutions 
have been p888ed at the instance of the premier, with
in the present year (1879), condemning the action of 
the upper house in repeatedly rejecting an important 
government measure, and to remedy this grievance it 
is proposed to make that chamber elective! 

In Canada, the Senate, or Upper House, have repeat
edly exhibited an independent spirit, and the expedi
ency of curbing their powers in respect to financial 
questions has been mooted, at any rate, by the party 
now in opposition. 

The colony of New Zealand also po88C88C8 a nomi
nated Legislative Council, and hitherto no collision has 
occurred between the two chambers, since the intro
duction of representative institutions, which has led to 
any serious results.. Nor is there any other special 
reason for altering the constitution of the upper 
chamber. Nevertheless, on Sept. 18, 1878, a series oC 
resolutions were submitted to the House of Represent3-

... The Coloniea .. De1rBpapel', Ang. 16, ~ 13 awl 20, 1879 .. ' 
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tives avowedly for the purpose of making the Upper 
House a more independent body, by changing its con
stitution from a nominated to an elective chamber. It 
was proposed to effect this alteration gradually, as 
vacancies should occur in the Council; such vacancies 
to be filled lip by the election of members by ballot by 
the House of Representatives, but so that the number 
of the Legislative Council should not exceed one-half of 
the number of the lower house. It was further pro
posed that when bills have been rejected in two succes
sive sessions by either house, both houses should sit 
together and decide by a two-thirds vote of the united 
body, upon the question whether such bills should pass 
and be presented for the sanction of the Crown. 
Ministers, however, disapproved of this scheme. The 
Attorney-General said, "he was opposed to an elected 
upper house, and believed that it would become the 
greatest curse to our ,constitution." He had always 
thought" that by having a nominated Legislative Coun
cil, and by having the nuinber of its members unlimited, 
there was always an available power under the consti
tution act, which would prevent a dead-lock. Without 
such a power, collisions will always occur," as we see 
in other colonies. After a debate, the previous ques
tion was put on these resolutions and negatived.' 

On the other hand, stringent measures of reform, 
designed to restrain the freedom of elective legislative 
councils, are in contemplation, not only in Victoria, but 
in two other colonies where an elective upper chamber 
exists; namely, in Tasmania,' and in South Australia.u 

We may, therefore, safely conclude that the true 
remedy for legislative disputes is to be found not in 
any change of tenure, or in a formal redistribution of 

• Now Zealand ParI. Deb. voL :nil<. p, 246. 
• See POSl9 p. D55. "The Colonies," of Aug. ,- ''"0 . 
• Ibid. Aug. 30, Sept. 20, and Dec. 6, 1879. 
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powers on the part of either house, but in the general 
acceptance by both houses of counsels of moderation, 
and in the avoidance by each of the I18sertion of ex
treme rights. It is to such a temperate and forbearing 
policy in the two houses of the Imperilll Parliament 
towards each other, that their good undel'lltanding and 
cordial co-operation, for 80 long a period, ill mainly 
attributable. 

When the parliament of Victoria reassembled, in July, 1879, 
Mr. Graham Berry introduced into the Legislative A".emlJly 
a bill, as a government meB8ure, to refOJ~n the co".titlltion of 
the colony. This bill propOtied to confer upon the J ... ·gi.l .. tive 
Assembly absolute control over taxation and expenditure. And 
to provide that all public money shall be available for appropri
ation immediately after it hB8 been voted by the A...,mbly.· 
It also provided for the gradual sub.titution of a nominee 
Legislative Council in place of the pre""nt elective body; 
and that bills p_d by the AssemLly and twice rejected 
by the upper hoose shall be referred by the governor to a 
pUbUcite, at which the deci.ion of a majority of the people 
shall be final, subject, however. to the _nt of the governor. 
But the third reading of tbis bill having been voted in the 
Assembly by one Jess than the ab.olute majority re'luired 
by the constitution act. it WB8 withdrawn. Minu.tel'll then 
adyj...,d a dissolution. to which the Governor consented. The 
elections will take place early in tbe new year." 

The result of the renewed attempt to du.pD"" of this much 
controverted question within the colony itself, without re
course to imperial authority to change the corl1ltitution, is nol 
yet known. But there are indic..tiona that the people of 
Victoria are not willing to destroy a political system which, if 
wisely and temperately administered, would secure to them 
the blessings of beneficent rule and good government, and 
that some reB80nable ground of compromise may yet he found 
which shall reconcile contending partie.., without i1.trodncing 
novel and objectionable features into the constitution of Via-

• But 011 the...."..j readingof u,. ",'orm bill, on Augu..t 26, ll •. Bonz 
intimated \hal be ..... prepared &0 &I.Ddoa 1hU......... .. The CoJooiea, ' 
Oct. 18. 1879 . 

.. .. The CoIoJlieo," .Aug. 2, ¥ 20, Dec. 13 &lid 20, 1879. 
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toria, which find no parallel in any other colony under the 
British Crown. 

In concluding this section, it is unnecessary to.com- Position 

ment any further upon the position of a constitutional ~~~ 
governor upon the oecurrence of differences between 
the legislative chambers. This point has been made 
sufficiently clear in our review of the preceding case. 
It has been therein shown that, so long as the two 
houses keep within the limits of the law, it is not the 
duty of the governor to interfere in discussions or dis-
putes in regard to thair relative powers and privileges, 
save only by advice or suggestions in the capacity of a 
mediatOl:. Should these disputes become irreconcilable, 
a governor may then authoritatively interpose, and, with 
the consent of his ministers, dissolve the parliament, and 
thereby bring public opinion directly to bear upon the 
question at issue and upon the parties to the contestation. 

We will now proceed to consider the powers which 
appertain to a governor in the administration of this 
prerogative. 

c. Di .... etion oj the sovereign or her f'epr/l8entative in granting or 
f'ifu,Bing to minister. /J di.solution oj Parliament. 

The prerogative of the Crown to dissolve an existing P ... ro 

Parliament, and to summon for advice and assistance ti'leor"dia

another Parliament, which shall consist, so far as the .. ulloD. 

popular chamber is concerned, of an assembly newly 
chosen by the constituent body, is one of immense 
utility in bringing into harmonious co-operation the 
several portions of the body-politic. 

This prerogative may be exercised by the sovereign 
at any time; subject only to the constitutional rule 
which, under parliamentary government, necessitates 
that it shall be advised and approved by a minister of 
state, directly responsible to the House of Commons. 
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The prerogative power of dissolving Parliament has 
heen aptJ.y termed "the most popular of all the pre
rogatives of the Crown, which can never be excrciKed 
except for the benefit of the people, because it makes 
them arbiter of the dispute,'" - appealing to them, 
in the last resort, to determine the policy which shall 
prevail in the government of the nation, and the 
minister by whom that policy shall be carried out. 

From the serious consequences whi.ch may follow the 
administration of this prerogative, it is manifest that 
it should be resorted to with great caution and for

When and bearance. Frequent, unnecessary, or abrupt dissolu
~::n.~!i tiona of Parliament inevitab1y tend to "blunt the 

edge of a great instrument, given to the Crown for 
its protection;" and, whenever they have occurred, 
they have been fraught with danger to the common
wealth. 

The personal sanction of the sovereib'll- after de
liberate inquiry, and in the exercise of an unfettered 
judgment-must be given to the advice or recom
mendation of a minister, whenever it is proposed to 
have recoul'l!e to the prerogative of diR80lution. "Upon 
such an occasion, the sovereign ought by no means to 
he a passive instrument in the hands of his mini.tef!!: 
it is not merely his right, but his duty, to exercise his 
judgment in the advice they may tender to him. And 
though, by refusing to act upon that advice, he incuf!! 
a serious responsibility, if they should in the end 
prove to be supported by public opinion, there ill, per
haps, no case in which this responsibility may be more 
safely and more usefully incurred than when mini
stef!! have asked to be allowed to appeal to the peo
ple from a decision pronounced against them by 
the House of Commollll. For they might prefer this 

s Sir C. Gann Duffy'. minDle, to Go ... mor c .... terbwy. Com_ 
Papen. 1873 • .uI. L P. 316. 
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request when there was no probability of the vote of 
the house being reversed by the nation, and when the 
measure would be injurious to the public inferests. In 
such a case, the sovereign ought clearly to refuse to 
allow a dis~olution." • 

The sovereign has an undoubted constitutional right 
to withhold his consent to the application of a minister 
that he should dissolve Parliament. But, on the other 
hand, the Crown «an only grant a dissolution upon the 
advice of a responsible minister." If the minister to 
whom a dissolution has been refused is not willing 
to accept the decision of the sovereign, it is his duty to 
resign. lie must then be replaced by another minister, 
who is prepared to !tccept full responsibility for the act 
of the sovereign, and for its consequences, in the judg-
ment of Parliament." 

Discretion 
of the 
Crown. 

It is evident, therefore, that the sovereign - when, MUBt b. 

in the exercise of this pr~rogative, a dissolutio~ is either ~~::'~i~ 
granted or refused - must be sustained and justified Dial .... 

by the agreement of a responsible minister. If this be 
constitutionally necessary, as respects the sovereign, it 
is doubly so in the case of a governor. For the sove-
reign is not personally responsible to any earthly au
thority; but a governor is directly responsible to the 
Crown for every act of his administration.b 

Whenever the popular chamber refuses its confi
dence to ministers, the question whether, in doing 
so, it has correctly expressed the opinion of the coun
try may properly be submitted to the test of a dissolu
tion of Parliament." Nevertheless, in the words of 
Charles James Fox, quoted by Sir Robert Peel in 

• Todd, Pari. Govt. vol. ii. p. 
40S. 

• E. A. Freeman, in North 
t:~lican Review, vol. cx:xix: p. 

• Todd, ParI. Govt. vol. i. pp. 
155,209. 

b Governor NOT'ma.nhy. in New 
Zealand ParI. Papers, 1877, A. 7, 
p.3. 

o Todd, ParI. GOyt. vol. ii. p. 
406. 
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1841, it is dangerous to admit of any other recognizerl 
organ of public opinion than the House of CommonA. 
So long as Parliament may be reasonably presumed to 
represent the wishes of the people, it is not neCe"Aary 
to go beyond Parliament to ascertain them. Bllt, 
when this point is doubtful, the Constitution permits 
of a dissolution, for the purpose of solving the doubt." 

It rests with the sovereign, however, - or, in a 
colony, with the representative of the sovereign, - to 
determine the question whether, in a particulll~ in
stance, a di880lution of Parliament shall or shall not be 
allowed. An examination of the following precedents 
will enable us to arrive at certain additional principle •• 
applicable to the exercise of this prerogative by a con
stitutional governor. 

We have already noted, in a former section, a remarkable 
case which occurred in New BrullJlwick in 1855, wherein the 
governor, being impressed with the conviction that certain 
legislation in a previous session, intended to enforce prohibi
tion of the sale of liquor, had proved injurious to the country, 
and was altogether in advance of the public sentiment, 
suggested to his ministers the expediency of an immediate 
dissolution of parliament in order to elicit a decided exprell
sion of public opinion upon the question. Mini.ters demurred 
to tbis position; but the governor calIed upon them either to 
accept responsibility for the dissolution, or to retire from 
office. They chose to resign; wbereupon a new administra
tion was formed, and the parliament dissolved. The result 
of the appeal to the country waa to vindicate the wisdom of 
the governor's actiou; for the new parliament, in accordance 
with the opinion of the electorate, promptly repealed the 
objectionable legislation." 

In the province of Canada, in 1858, upon the defeat of Mr. 
(afterwards Sir) John A. Macdonald's ministry, by an ad
verse vote of the Legbllative Assembly upon the question of 
the most suitable place for the future seat of government, 
the governor-general (Sir Edmund Head) commissioned Mr. 

• Todd. Pari. GovL yoL ii. p. 40'1. 
• See we, p. 4-';3. 
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George Brown, in conjunction with Mr. (now Sir) A. A. 
Dorion, to form a new administration. The attempt proved 
unsuccessful, for reasons which will appear on the perusal of 
the following correspondence between Mr. Brown and the 
governor-general, which is taken from the newspapers of the 
period:-' 

On Thursday, the following note was recei"ed by Mr. 
Brown:-

II TORONTO. Thursday. July 29, 1868 . 
.. The members of the Executive Council have tendered 

their resignation to his Excellency the governor-general, and 
they now retain their eeveral offices only till their successors 
shall be appointed • 

.. Under these circumstances, his Excellency feels it right 
to have recourse to you as the most prominent member of the 
opposition, and he hereby offers you a seat in the Council as 
the leader of a new administration. In the event of your ac
cepting this offer, his Excellency requests you to signify such 
acoeptance to him in writing, in order that he may be at once in 
a position to confer with you as one of his responsible adviseJ'S . 

.. His Excellency's first object will be to consult you as to 
the names of your future colleagues, and as to the assignment 
of the offices about to be vacated, to the men most capable of 
filling them. 

(Signed) EDMUND HEAD. 
·'G808GB BROWlI, ESQ., M..P.P." 

Immediately on the receipt of this document Mr. Brown 
waited on the governor-general, and asked time to consult 
his friends. 

On Friday morning, Mr. Brown waited on the governor
geneml by appointment, and stated that he was engaged 
consulting his friends, bnt would next morning give hi. Ex
cellency a final answer. 

On Saturday morning, Mr. Brown waited on his Excel
lency with the following acceptance of the trust proposed to 
him:-

.. Mr. Brown has the honour to inform his Excellency the 
governor-general that he accepts the duty proposed to him 
in his Excellency's communication of 29th inst., and under
takes the formation of a new administration. 

"CHURCH STBRBT, Jul,S1, 1868." 

M 
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On Sunday night, at ten o'clock, Mr. Brown waa waited on 
by the governor-general's secretary, and presented with the 
following memorandum:-

.. His Excellency the governor-general forwards the en
closed memorandum to Mr. Brown to-night, because it may 
be convenient for him to have it in his hand in good time 
to-morrow morning • 

.. The part which relates to a dissolution is in substance 8 

repetition of what his Excellency said yesterday at his inter
view with Mr. Brown • 

.. The portion having reference to the prorogation or ad
journment of Parliament is important in determining the 
propriety of the course to be pursued . 

.. His Excellency therefore requests Mr. Brown to commu
nicate the memorandum to hi. future colleagues, in order to 
avoid all misapprehension hereafter • 

.. GonJDIJIEH Hoo .. , TOBOlfTO. Aug. 1, 1868." 

Memorandum • 

.. His Excellency the governor-general wishes Mr. Brown 
to consider this memorandum, and to communicate it to the 
gentlemen whose names he proposes to submit to his Excel
lency as members of the new government . 

.. The governor-general gives no pkdUe I>r prom;,e, ezpre .. 
01' illlplud, fDith rif.renee to dU3()ltring parliament. When 
advice is tendered to his Excellency on this suhject, he will 
make lip his mind according to the circumstances then e"ist
ing. and the reasons then laid before him . 

.. The governor-gener.u has no objection to prorogue the 
parliament without tbe members of the new adminiKtration 
taking their seats in the present se""ion. But, if he does BO, 

it ollght, his Excellency thinks, to be on an e"pre... undf'J'
standing that parliament shall meet again as soon as poNril,le. 
say in November or December. Until the new ministers 
meet parliament, his Excellency bas no aasurance tbat they 
possess the confidence of the majority of the bouse • 

.. The husiness transacted in the interval ought, in bis 
opinion. to be confined to matters necessary for the ordinary 
admmistration of the government of the province • 

.. If parliament is prorogued, his Excellency would think it 
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very desirable that the bill for the r~gistration of voters, Rnd 
that containing the prohibition of fraudulent assignments and 
gifts by traders, should be proceeded with and become law, 
subject, of course, to such modifications as the wisdom of 
either house· may suggest. Besides this, any item of supply 
absolutely necessary should be provided for by a vote of 
credit, and the money for repairs of the canals, which cannot 
he postponed, should be voted . 

.. His Excellency can hardly prorogue until these necessary 
steps are taken. If parliament merely adjourns until after 
the re-election of the members of the government, the case is 
different, and the l'esponsibility ·is on the house itself. A 
prorogation is the act of his Excellency; and, in this particu
lar case, such act would be performed witbout the advice of 
ministers who had already received the confidence of pa.rlia
ment. His Excellency's own opinion would be in favour of 
proroguing, if the conditions a.bove specified can be fulfilled, 
and if Mr. Brown and his colleagues see no objection. 

(Signed) EDMUND HEAD." 
II Gol"SlUU.2NT IlOUSB, TORONTO. July 31, 1858," 

Early on Monday morning, Mr. Brown, on his own personal 
responsibility, and without consulting his proposed colleagues, 
sent the following note to the governor-genel'al :-

.. MI'. Brown has the hononr to acknowledge receipt of his 
Excellency the governor-general's note of last night, with 
accompanying memorandum • 

.. Before l'eceiving his Excellency's note, Mr. Brown had 
successfully fnlfilled the dnty entrusted to him by the gover
nor.geneml, and will be prepared, at the appointed hour thid 
morning, to submit for his Excellency's approval the names 
of the gentlemen whom he proposes to be associated with 
himself in the new government. 

"Mr. BI'OWD ]'espectfully submits that, until they have 
assumed the functions of constitutional advisers of the Crown, 
he and hid pl'Oposed colleagues will not be in a position to 
discuss the importal'lt measures and questions of public policy 
r~f~rl'ed to in his Excellency's memorandum. 

"CntRell STRRn', Aug. 2.l1li 

On l\Ionday morning, at half-past ten, Mr. BI'OWD wait~d 
on his Excellency, and suhmitted for his approval the names 
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of the proposed government. At noon, on the same day, the 
membel'!! of the government took the oath. of office. Ou 
Mouday night. adverse votes were given agllin.t the rulmiui
"tration in both houses. On Tuesday, MI'. Brown waited on 
hill Excellency, aud infornled him that the cabinet ,,<lvi.ella 
prorogation of parliament. with a view to a di •• olution. The 
governor-general requested the grouml. of this rulvice to be 
put in wliting. In compliance with hi. ExccIIeucy'~ !'eqnc.t. 
the following memorandum was communicated to the gover
nor-general: -

.. Hi. Excellency'. present advisers having accepted office 
on his Excellency'S iuvitation, after the late rulmilli.tratioll 
hrul. by their resignation, admitted their inability 8ucce"sfull," 
to conduct the affairs of the country in a pal'liament summoned 
uuder their own rulvice, and being unanimou.ly or opinion 
that the constitutional recourse of an Kppeal to the people 
affords the best, if not the only solution of existing difficnltic_, 
respectfully rulvi.e his Excellency to prorogue parliament im
mediately with a view to a dissolution • 

.. Wheu his Excellency'S present advi..ers accepted office. 
tbey did not conceal frOID themselves the probability that they 
would be unable to carry on the government with the present 
House of Assembly. Tbat bouse, they believe. dOflll not pOll
sess the confidence of the country; and the puhlic di ........ 
tillfaction bas been greatly increa>led by the numerous and 
glaring aets of corruption and fraud by which many seat. 
were obtained at tbe last general election. and for which act. 
the bouse, though earnestly petitioned so to do, has failed to 
afford a remedy . 

.. For some years past. strong sectional feelings have ari..en 
in the country, which. especially during tbe present 1Ie .. ~ion. 
have seriously impeded the carrying on of the administrative 
and legi.lative functions of the government. The late admi
nistration made no attempt to meet these difficultie1l or to 
suggest a remedy for them, and thereby the evil "lUI been 
greatly aggravated. His Excellency's present advi<ers },ave 
entered the government with the fixed determination to pro
pose constitutional measures for the establishment of that 
hannony between Vpper and Lower Can811a which is _n
tisl to the prosperity of the province. They re<pect(ully sub
mit that they have a right to claim all tbe support whieh his 
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IExcellency can constitutionally extend to them in the' prose
~ution of this all-important object. 

" The unprecedented and unparliamentary course pursued 
by the House of Assembly, which immediately after having, 
by their vote, compelled the late ministry to retire, proceeded 
to pa~s a vote' of want of confidence in the present adminis
tration, without notice, within a few hours of their appvint
ment, in their ahsence from the house, and before their policy 
had been announced, affords the most convincing proof that 
the affairs of the country cannot be efficiently conducted 
under the control of the house as now constituted." 

At two o'clock this day, the following memorandum was 
received from the governor-general:-

.. His Excellency the governor-general has received the 
advice of the Executive Council to the effect that a dissolu
tion of parliament should take place. 

.. His Excellency is no doubt bound to deal fairly with all 
political parties; but he h,,"? also a duty to perform to the 
queen and the people of Canada paramount to that which he 
owes to anyone party, or to all parties whatsoever. 

" The question for his Excellency to decide is not, -' what 
is advantageous or fair for a particular party?' but what upon 
the whole is the most advantageous and fail' for the people 
of the province . 

.. The resignation of the late government was tendered in 
consequence of a vote of tht: house, which did not !lSsert 
directly any want of confidence in them . 

.. The vote of Monday night was a direct vote of want of 
confidence on the part of both houses. It was carried in the 
Assembly by a majority of forty in a house of a hundred and 
tWI), out of one hundred and thirty members, consequently 
by a majority of the whole house, even if every seat had been 
full at the time of the vote • 

.. In addition to this, a similar vote was carried in the 
IIpper hOllse by sixteen against eight, and an address founded 
on the same was adopted . 

.. It is clear that under such circumstances a dissolution. 
to be of any avail, must be immediate. His Excellency the 
governor-general caunot do any act other than that of dis
sclving parliament by the advice of a ministry who possess 
the confidellce of neithel' branch of the legislature. 

Governor 
Head', 
ft'&SOn& 
fOl'refu .. 
ing . 
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.. Is it then the duty of his ExceiIency to dissolve varlia
ment? 

"It is not the duty of the governor-general to decide 
whether the action of the two houses ou MOllday night w .... 
or was not in accOl'dance with the usual courtesy of pal'lia
ment towards an incoming adminiHtration. The two llOusc. 
are the judges of the propriety of their own proceedings. 
His Excellency has to do with the conclusions at which they 
arrive. provided only that the forms observed lire Buch as 
to gi ve legal and constitu tional force to their votes. 

"There are many points which require careful conside
ration with reference to a dissolution at the present time. 
Amongst these are the following:-

.. I. It has been alleged that the present house may be 
assumed not to represent the people; if such were the case. 
there was no sufficient reason why. on being ill a minOl'ily in 
that house, the late government should have given place to 
the present. His Excellency cannot constitutionally adopt 
this view • 

.. Il An election took place only last winter. This fact 
is not conclusive against a second election now, but the co..t 
and inconvenience of such a proceeding are so great that 
they 'ought not to be incurred a second time without very 
strong grounds . 

.. III. The business before parliament is not yet fin;"hed. 
It is perhaps trne that very little which is al",,,1 utely e"""ntial 
for the country remains to be done. A portion, however, of 
the estimates and two bills, at least. of great importance are 
still before the Legislative Assembly. irrespective of the pri
vate bllSine... • 

.. In addition to tbis, the resolutiolUl respecting the Hud
son's Bay Territory bave not been con3idered, and no answer 
on that snbject can be given to the British Government . 

.. IV. The time of year and the state of affairs would make 
a general election at this moment peculiarly inconvenient aud 
burthensome, inasmuch as the harve><t is now going on in a 
large portion of the country, and the pressure of the late 
money "",,is has not passed away . 

.. V. The following consider .. tions are &trongly pressed by 
his Excelleucy's present advise", "" rea..oWl why he KhouJd 
authOlize an appeaI to the people. and thereby retain their 
services in the Council:-
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"1. The corruption and bribery alleged to have been prac
tised at the last election, and the taint which on that account 
is said to attach to the present Legislative Assembly. 

"2. The existence of a bittei' sectional feeling between 
Upper and Lower Canada, and the ultimate danger to the 
Union, as at present c01l>ltituted, which is likely to arise from 
such feeling. . . 

"If the fit-st of these points be assumed as true, it must 
be asked what assurance can his Excellency have that a new 
election, under precisely the same laws, held withiu six or 
eight months of the last, will differ in its character from that 
which then took place? 

"If the facts are as they are stated to be, they might be 
urged as a reason why a general election should be avoided 
as long as possible; at any rate, until the laws are made more 
stringent, and the precautions against such evils shall have 
been increased by the wisdom of parliament. Until this is 
done, the speedy recurrence of the opportunity of practising 
such abuses would be likely to aggravate their character and 
confirm the habit of resorting to them . 

.. The second consideration, as to the feeling between 
Upper and Lower Canada, and the ultimate danger of such 
feelings to the Union, is one of a very grave kind. It would 
furnish to his Excellency the strongest possible motive for a 
dissolution of parliament, and for the retention 'of the present 
government at all hazards, if two points were only conclu
sively established; that is to say, if it could be shown that 
the measures likely to be adopted by Mr. Brown and his col
leagues were a specific, and the only specific, for these evils, 
and that the members of the pl'esent Council 'were the only 
mell ill the country likely to calm the passions, and allay the 
jealousies, so unhappily existing. It may be that both these 
propositions are true, but, unless they are established to his 
Excellency's complete satisfaction, the mere existence of the 
mischief is not ill itself decisive as to the propriety of resort
ing to a general election at tIle present moment. The cer
tainty, or, at any rate, the great probability, of the cure by 
the course proposed, and by that alone. would require to be 
also proved. Without thi., II great present evil would be 
voluntarily incurred for the chance of a remote good. 

"VI. It would seem to be the duty of his Excellency to 
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exhaust every possible alternative before subjecting the pro
vince for the second time in the same year to the cost, the 
inconvenience, and the demoralization of such a proceeding . 

.. The governor-general fa by no means sati.fied that every 
alternative has been thua exhausted, or that it would be im
possible for bim to secure a ministry who WOIl1<l close the 
business of this session, aud carryon the adminiHtration of 
tbe government during the rece •• witb the confidence of a 
majority of the Legislative Assembly . 

.. After full and mature deliberation on the arguments IUb

mltted to him by word of mouth, aud in writing, and with 
every respect for the opinioll of the Council, his Excellency 
declines to dissolve parliament at the present time. 

(Signed) .. EDMUND HEAD. 

"GonIUfMZKT Hou •• , Toao.'TO, C. W., Aug. 4, 1868." 

Immediately on the receipt of this document, Mr. Brown 
proceeded to the goverument house and placed in the haud. 
of his Excellency the resignations of himself and colleagues . 

.. Mr. Brown has the honour to illform his Excellency the 
governor-general that, in consequence of his Excellency's 
memorandum of this afternoon, declining the advice of the 
Council to prorogne parliament with a view to a dil!8Olution, 
he has now on behalf of himself and colleagues to tender their 
resignations. . 

.. ExECUTIV. Comt'ctL CH.&JIUa. ToaMTO, Aug. 4, 1868. It 

The previoua administration was accordingly recaIIed. In 
order til avoid the neces.,ity for their formal re-election
when in fact they plausibly assumed that they had been acto
ally reinstated in office owing to the failure of negotiations 
with their political opponents - the new ministers availed 
themselves of certain statutory provisions by which they were 
enabled to resnme their plactlll without vacating their seats. 
The nominal premier was changed. and certain minor altera.
tions in the per.lnlnel of the administration took place; but 
substantially it was a return to power of the ~factlonald 
ministry, and they sncceeded .in maintaining the policy ill 
regard to the seat of government which had led to their tem
porary 1058 of office. Attempts were made to qnestion their 
proceedings in resuming their placea without going for re-eIec-
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tion; but ministers were sustained, not only by the Legisla
tive Assembly, but also by judgments upon th~ case in the 
courts of law.' 

In 1860, the lieutenant-govenlor of Nova Scotia (Lord Governor 

Mulgrave)was placed in a position somewhat resembling ~'j)~~~v., 
that of Sir Edmund Head in the preceding case. Aftel' a ~::!.~ reo 
dissolution of parliament in the previous year, his ministers, dissolu. 
who had heretofore a good working majority, found them- lion. 

selves considerably weakened, the opposition being almost able 
to turn the scale against them •• Ministers declared, however, 
that several of their opponents were disqualified and that 
th~ir seats should be vacated. They endeavoured to persuade 
the House to unseat these gentlemen without a resort to the 
legal method of trying controverted elections. But the 
attempt was unsuccessful Instead, the House resolved that 
they had no confidence in the administration. 

Whereupon ministerS strongly urged upon the governor the 
necessity for another dissolution of parliament, not only on 
their own behalf, but also on public grounds. His Excellency 
carefully reviewed their arguments, dissented from their COn
cl usions, and declined to accede to their request. He promised 
thllt, whenever he should be of opinion" that a constitutional 
necessity for a dissolution exists," he would not hesitate to 
appeal to the country; but he added, "so long as I remain 
her Majesty's representative in Nova Scotia, I shall claim to 
be the judge of when that time has arrived." As it was, he 
deemed it to be neither expedient nor for the public conve
nience that a dissolutiou should take place so soon after a 
geneml election. Accordingly the ministry resigned •• 

In defending his conduct upon this occasion to the secre- Minl.tr)' 
tary of state for the colonies, the governor said: - "I quite reaigo. 

admit that when a Council is backed by a majority of the 
House, a goveruor is bound in ordinary cases to follow their 
advice, and thnt it is chiefly by his influence and persuasion 
that he must endeavour to direct their conduct, but Mr. 
Johnston (the pl'emiel') would place a governor in the same 
position as the queen, and the Council in the position of the 
oabinet at home, forgetting enthely that the governor is him-

J l.eg. AsselD:.Jour.nal.,l!l58, pp. 973-976,1001; Upper Cal\~a Q. B. 
Reporto, vol. ltYll. p. 310; t;pper Canada C. P. Reporls, vol. VlU. p. 479. 
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self responsible to the home government, and that it is no 
excuse for him to say in answer to any charge againKt his 
administration of affairs, I did so by the ad vice of my Coun
cil." Ministers having advised a dissolution after a vote of 
want of confidence had passed, .. their ad vice had ceased to 
cany that weight which under other circumstance. would 
attach to it;" and, .. in the event of the people deciding 
against them," the governor would" have been left to an"Wer 
for having refused to acknowledge the vote of the majority 
in a house which had only just been elected by the people, an 
act which I consider would have been most unconstitutionaL" 

In charging the leader of the opposition with the taIok of 
forming a new ministry, the governor required of him a writ
ten pledge that he would facilitate a legal inquiry into the 
right to the contested seats, and that parliament should not 
be prorogued until that question was decided. This pledge 
was given, and faithfully kept. The result of the inquiry into 
the legality of disputed elections proved somewhat surprising. 
The alleged disqualification, which had been so vehemently 
asserted by the ex-ministers, was not substantiated; and the 
members declared by their opponents to be disqualified were 
pronounced by the proper tribunal to have been duly elected. 
Nevertheless, the ex-ministers persevered in atu,mpts to ob
tain a dissolution of parliament; bnt the governor would not 
yield. The house sustained the new ministry on a test vote, 
by a majority of four. And the colonial secretary, upon re
ceiving the report of the governor"s proceedings, exprel!l!ed 
entire approval of his Excellency's conduct.' 

In 1811, the governor of South Australia (Sir James Fer
gusson) agreed to allow a dissolutiou to his ministel'll, - after 
their defeat, on Nov. 16,-on a vote of want of confidence, 
which was carried against them in the Assembly, by the 
casting vote of the speaker. Whereupon. both houJlelJ of 
parliament passed addresses, praying the governor to dismj,., 
his ministers at once, and not to grant them a dissolution. 
In reply to these addresses, the governor informed tbe Legis
lative Council that he regretted his inability to comply witll 
their request; and he informed the AJso.embly that, under 

• Nova s.otia "-"'" .louruaLo, 1860, appL pp. 11-46; ibid. 1861. 
appL 00. 2. 
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existing circumstances, lie did not feel justified in refusing to 
his advisers the appeal which they desired to make to the 
constituencies from the vote of the house. On the same day, 
the governOl' proceeded to prorogue parliameut, with a view 
to ita immediate dissolution." 

In 1vby,1872, the Legislative Assembly of Victoria having 
agreed to ,\ vote expressing a want of confidence in the ad
ministration of Mr. (afterwards Sir) C. Gavan Duffy, the 
cabinet presented to the governor (Lord Canterbury) It. 

minute, expressing their conviction that they were bound to 
give effect to this vote, either by an immediate resignation of 
office or by recommending a speedy dissolution of parlia
ment. 

They believed that a dissolution of parliament, as an alter
native to resignation of office, was justifiable under anyone of 
the following circumstances: -

.. 1. Wben a vote of .• no confidence' is carried against a 
gove1'llment which has not already appealed to the country • 

.. 2. When there are reasonable grounds to believe that an 
atlverse vote against the gove1'llment does not represent the 
opinions and wishes of the country, and would he reversed by 
a new parliament . 

.. 8. When the existing parliament was elected under the 
auspices of the opponents of the government . 

.. 4. When the majority against a gove1'llment is so small as 
to make it improbable that a strong govel'nment can be formed 
frolll the opposition." 

All these conditions they believed to he united in their own 
CMe. The present ministry WI\:! appointed a year ago, after a 
general election; and the constituencies had had no opportu
nity of pronouncing upon their public policy. 

This memorandulll, otherwise very able, contaitled one 
gl'Rve enor. It alleged that, .. in England, it may be said to 
have become a maxim of constitutional law that the alterna
tive of l'esignation or dL<solution is left absolutely to the dis
cl'etion and responsibility of ministers." And it infel~'ed, 
fl'om this el'foneous assumption, t·hat a similar rule should be 

• South Australia r .. g. Coun. Journals, lB7J., p. 65, House of Assem. 
Journals, lB71, pp. 235, 231. 
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recognized, equally without qualification, 88 applicable to the 
colonied.' 

In reply, the govemor pointed out that, inasmuch as of 
late yeal'S, it had not been clldtomary fOI' the sovereign to reo 
fuse a didsolution a.ked for by her mini.tero, a~ an alternative 
to a resignation of office, - a circumstance from which, how. 
ever, a very questionahle inference was drawn in respect to 
the constitutional law of the mother country, - it was not 
therefore to be assumed that a g~vernor had no di.cretion in 
such mattel'll. Colonial governors, though not con.titution· 
ally responsible to colonial legislatures, are pel'llOnally re.pon· 
sible to the Crown. This re.ponsihility involves practically, 
though indirectly, serious local re.ponsibilitied,-especially in 
regard to dissolutions, - of which no governor can divest 
himself. 

Adverting to the .. four conditions" above specified, - in 
anyone of which, Mr. Duffy believed, recourde migl.t 
properly be had to a dissolution, - the governor declined 
to admit that any or all of these considerations .. would, 
under all couceivable circumstances, and without any refer
ence whatever to any other fact or facts, however important, 
justify a dissolution." 

Admitting the propriety of the recommendation to di ... olve 
88 coming from his advisel'S, tbe governor him.elf, in the eXer
cise of his constitutional diJ!Cretion, thought It premature at 
the time to act upon that ad vice. 

The vote of censure which bad led to the present cri.is 
was principally directed against acts of administration and 
not of legislation. The governor was not ""ti.fled that the 
majority in the Assembly would not have approved of the 
proposed legislative measures of ministers. If not, with 
parties 80 evenly balanced in the A_mbly, a new admin;"" 
tration might probably be formed which would ohtain suffi
cient support from the existing chamber to enable them to 
carry on the public businell8. 

The adoption of a non-confidence vote by the A_mlJly had 
undouhtedly rendered it impossible for the present ministry 
to remain in office onlell8 the Assembly should be dissolved, 

• CommOll8 Pap""'. 1873. no. 3lS. p. 7 (vol. L p. 315). See a1ao 
Victoria AalJewi>ly \'0"," aud P........J. 1873, DO. 4;,). 
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but the governor deemed it to be bis duty, under existing 
circumstances, to put himself into communication with the 
party by which this vote had been carried, and endeavour to 
form a ministry without being obliged to resort to that which 
be oonsidered would be essentially, if not exclusively, a penal 
dissolution. ' 

WheJ'enpon the Duffy administration resigned. They did 
not feel warranted in debating any of the grounds upon which 
his Excellency had arrived at his decision, but protested 
against being understood as implying their acquiescence in 
those reasons. ' 

The governor then sent for Mr. 'Francis, who sncceeded in 
forming a new administration to which the confidence of par
liament was given, without the necessity for having recourse 
to a dissolution) 

In reviewing this difficult case, it is evident in the 
first place, that Lord Canterbury was right when he 
vindicated for himself a "constitutional discretion" to 
decide as to the expediency or otherwise, upon grounds 
of public policy, whether or not to grant an appeal to 
the country to this defeated administration. 

No doubt the governor's refusal of this appeal was a 
great hardship to the Duffy ministry, for they had good 
reason to anticipate a favourable response had they 
been allowed a dissolution. 

It has been often urged that a ministry is entitled to 
claim from the Crown the dissolution of a parliament 
which had beeu elected under the auspices of their 
political opponents, and that this claim may be pre
ferred whenever the popullll' branch thinks fit to with
hold its confidence from an administration. But neither 
constitutional usage nor a just appreciation of the mo
narchial office, will warrant any such limitation of the 
discretion of the Crown in the exercise of this preroga
tive. For it is not 1\ legitimate use of the prerogative 

J Victoria Assembly, Votes and Proceed. ~87a, DO. 45. And see Vi .. 
tori" YearBook, p. 1. 
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of dissolution to resort to it when there is no important 
political question upon which contending parties are 
directly at issue, and merely in order to maintain in 
power the particular ministers who are in office at the 
time.t 

It has been alleged that eminent constitutional au
thorities in England expressed their opinion that Lord 
Canterbury acted on this occasion too arbitrarily in 
refusing to grant a dissolution to the Duffy administra
tion.' But, on the other hand, it would appear that the 
governor's decision was justified by the result, inllll
much as the ministry which succeeded to office had no 
difficulty in securing the confidence of the existing 
Assembly. And upon the retirement of Lord Canterbury 
from the government of Victoria in the following year, 
when his term of service expired, he received cordial 
addresses of respect and consideration for his public 
conduct from both houses of the colonial parliament. 

In New Zealand. on Oct. 5. 1872, the Stafford administra
tion WI'S defeated in the House o( Representatives upon a 
motion hy Mr. (now Sir) Julius Vogel o( wallt of confidence. 
which was passed by a majority o( two. TI,i. mini.try had 
heen in existence but (our weeks, their predeceHllOrK having 
resigned upon a similar defeat by an adver.e majority of 
three. These facts seemed to show" that no )Ydrty in the 
present honse was strong enough to command a reliable 
working majority." 

lIlr. Stafford accordingly advised the governor (Sir George 
Bowen) to grant a dil!8Olution of parliament. the exi"ting 
house having been elected during the time o( the preceding 
administration. which at first had a large m3jority. but which 
had gradually dwindled away. From the best information at 
his command. Mr. Stafford was satisfied that the re>lult of a 
dissolution would be the return o( a decisive majority in 
favour of his policy. 
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Before replying to this request, the governor inquired 
whether the existing parliament would be ready to grant the 
necessary supplies to carryon the public service--until a new 
parliament could be convened. Mr. Stafford answered that 
he had no doubt that, in accordance with constitutional usage, 
the requisite supplies for the public service, limited to the 
shortest pedod which would enable a new parliament to 
meet, would be voted. 

On Oct. 7, Governor Bowen made known his decision. 
After carefully reviewing the case in all its bearings, he said 
he WRS unable to acquiesce in an immediate dissolution. He 
believed frequent dissolutionR to be objectionable on principle . 
.. They have an obvious tendency to cause members to be 
regarded as mere delegates of the constituencies and not as 
rep"esentatives of the country at large." The existing par
liament, elected for five years, is barely eighteen months old. 
No meRSure of urgent importance on which public opinion is 
divided is before the countl'Y' The governor was not, there
fore, satisfied that a dissolution would materially alter the 
present evenly balanced state of parties. He would prefer 
to try and form a new ministry on a wider basis, which might 
be stl'ong enough to carryon the government without delay 
or interruption. 

Accordingly, the Stafford administration resigned office, and 
on Oct. 11, the Waterhouse ministry was appointed. This 
cabinet at once commanded a strong working majority in the 
legislllture, a circumstance which, coupled with other subse
quent events, proved unmistakably that the general sentiment 
of parliament and of the country was in favour of the course 
pursued by Governor Bowen on this occasion.m 

Two months afterwards, however, the premier (Mr. Water
house) unexpectedly brought about another ministerial crisis 
by placing his resignation in the governor's hands. There 
had been no difference whatever between ministers and the 
governor, nor any serious dissensions in the cabinet. But 
Mr. Waterhouse was dissatisfied with the l-elations between 

.. New Zea.land Honse of Repre- Buch circumstances, acknowledged 
&entath'cs JOUnla!s, 1872, appx. A. the receipt of the governor's de
no. 10; Leg. Conn. Journals. 1873, spatches, in explanation of his COna 
apps. no. 4, p. 6. The imperial duet, without commenting thereon. 
"""",!.au)' of stete, as usual UDder Ibid. p. 19. 
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himself and Mr. Vogel, a brother minister, who"e influence 
iu the cabinet was seemingly predominant. He therefOl'e 
determined to retire. The governor begged him to recon
sider hi. resolve, in view especially of the fact that the 
resignation of the prime minL.ter must, by constitutiOJlII1 
usage, dissolve the ministry. and this too at a very inconve
nient period. But, as Mr. Waterhouse adhered to hi. dett-r
mination, the governor requested Mr. Fox to aflHume the 
premiership and reconstruct the ministry. Mr. Fox nndel'
took this duty, but in a month afterwards he also resigned. 
Mr. Vogel was then appointed premier. making five Bucce ... 
si ve administrations in seven months! The secretary of stale 
for the colouies was duly notified of these transactions, bllt 
he contented himself with acknowledging the receipt of the 
despatches communicating the information.· 

In the same colony. in November, 1877. the premier. Sir 
George Grey, requested the governor, the Marquis of Nor
manby. to dissolve the Honse of Representatives, on acconnt 
of the evenly balanced state of parties therein. The Grey 
administration had taken office on Oct. 13, previous, on the 
defeat of their predecessors upon a vote of want oC confidence. 
On Oct. 24. beCore the new ministers had aunounced their 
intenqed policy, a vote of want of confidence was submitted 
against them. This was negatived, on Nov. 6, by the casting 
vote of the speaker. Shortly after. a similar motion was pro
posed, during the debate upon which ministers asked for a 
dissolntion of parliament. 

They based their claim to a dissolution upon the (act that 
at the last general election the ex-mini..try were in power, 
and upon their conviction that the new elections would give 
them a large majority of supportertl. 

In reply. the governor expr_d his opinion that a di8l!Olu
tion was, at pre>ent, ondesirable; principally, because (1) he 
believed that the existing difficulties might be disposed of 
,without recourse to 80ch an act; (2) because the parliament 
was now only in its second session. and legiJOlation was con
templated lIpon the question of representation, which would 
probably necessitate a dissolution; (3) because no great qUe8-

• New Zealand Pari. Papen, 1873, A. I, .. pp. 7-20. New ZeaJaod 
Slatiotica, 1876, pp. 8, 7_ 



DISCRETION IN THE DISSOLUTION OF A PARLIAMENT. 545 

tion was at issue upon which to appeal to the constituencies; 
(4) because he had no assurance that a dissolution would 
produce. a working majority in favour of ministers; and 
(5) becau.e no supply had yet been granted; and unless the 
house should first vote supplies, for at least three months, 
t)1e governor could nllt undertake to consider the question of 
a dissolution. 

Furthermore, it did not appear that from the outset this 
administratiou had been able to command a majority of the 
houKe. The speaker's vote, which alone had saved them 
from defeat, is, according to parliamentary usage, always 
given with a view not to preclude the house from reconsid
ering a question so decided upon. A speaker's casting-vote, 
given to negative a vote of want of' confidence, "can hardly 
be taken as an expression of confidence on the part of the 
house." 

Sir George Grey's answer to the governor's memorandum 
was, for the most part, 8 vindication of his right to a dissolu
tion, whether or not supply should be previously granted, as 
to which, he believed, .. thll governor had nothing to do, be
cause the decision ought to rest with the ministers, the par
liament, and the people." 

In a snbseqnent memorandum, ministers strongly urged 
the necessity, on financial grounds, for a speedy dissolution. 
They denied the right of the governor to base his exercise of 
the power to dissolve parliament upon the prerogative of the 
Crown, They contended that it was a power derived from 
the constitution aot, and was, therefore, .. one of those ques
tions on which, I\ccording to constitutional law, the governor 
should act on the advice of his ministers." They, therefore, 
reasserted their right to a dissolution, .. unfettered by any 
condition of supplies being granted;" and declined to enter 
into any compromise in the matter. 

The governor, in his l'eply, pointed out tbat, under the con
stitution act, his tight, at his own discretion, to prorogue or 
dissolve the Assembly, was clear; and that, by the royal in
structions, his authOlity to exercise that right, notwithstand
ing the opposition of his ministers, was established. Accord
ingly, he" could not admit that ministers have an unqualified 
right to a dissolution when the governor may consider it 
undesirable or unnecessary." 

36 
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Ministers still endeavoured to controvert the governor'. 
arguments; but he refused to discuss with them Lid con.titu
tional position, responsibilities, or duties; though he admitted 
their undoubted right to appeal to her Majesty, throngh the 
secretary of state, in. respect to his conduct, whenever he 
might deem it his duty to decline to comply with their advice. 
Should such a complaint be preferred, the govemOl' would 
forward it to the secretary of state with such explauationH 88 

might be required. 
Reiterated attempts were made by the mini.try to induce 

the governor to give way and grant them a diMHOlution of 
parliament, in conformity with the rights which they con
tended appertained to the Queen's ministers in EnglslJd. 
But his Excellency adhered to his reHOlve, not under present 
circumstances to yield to their request, until at any rate all 
other expedients had failed to beget a good undel'l!tanding 
between minislers and the house. He did not think it ex
pedient to impose an unconstitutional prelll!ure on parliament 
by promising a diSHOlution at HOme future period, when it 
might suit ministers to go to the country; nor did he see any 
immediate need for such an act. He would not deny that 
miuisters in a colony have equal rights with mini.ters in Eng
land; in matters that do not affect imperial lhterests; but he 
did not believe that, in similar circumstancetl, a minister in 
England would ask for a dissolution" when there was no 
great political question directly at issue hetween the contend
ing parties, and simply in order to maintain in power" an 
existing admini..trntion. 

The upshot of the matter was that parliament wu pro
rogued, without rererence to any contemplated dioHOlution, 
the usual supplies, meanwhile, having been voted for the ser
vice of the current year.· 

A month after the prorogation, Sir George Grey renewe.l 
his application to the governor for a dissolution of parliament. 
But at this time, Lord Normanby was of opinion that there 
was a fair prospect of the ministry being able to secure, in the 
next session, the support of the popular chamber. And SA 

there was no definite qnestion at issue npon which an !lppeal 
to the country could be made. the governor again declined to; 

• New Zealand ParL Papen, 1877, A. 7; ibid. 1878, A. 1, p. J. 
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accede to this request. Upon which Sir George Grey r~,.. 
pested his assertion that the governor was not warranted in 
exercising any discretion in the matter, and claimed that he 
ought to grant a dissolution whenever a ministry thought fit 
to demand it: t 

Whereupon, his Excellency submitted the entire corre
spondence on this q uastion to tbe secretary of st!\te for the 
colonies. Sir M. Hicks-Beach, in a despatch dated Feb. 15, 
1818, expressed his dissent from Sir George Grey's opinion, 
in respect to the powers of ~he governor, as being an und ue 
limitation of the prerogative of the Crown. He said that 
.. the responsibility, which is a gra.ve one, of deciding whether, 
ill any particular case, it is right and expedient, having re
gard to the claims of the respective pal·ties in parliament, and 
to the general interests of the colony, that a dissolution should 
be granted, must, nnder the constitution, rest with the go
vernor. In discharging this responsibility, he will, of COUl'Se, 
pay the greatest attention to any representations that may be 
made to him by those who, at the time, are his constitutional 
advisers; but, if he should feel himself bound to take the 
responsibility of not following his ministers' recommendation, 
thel'e can, I apprehend, be no doubt that both law aud prac
tice empower him to do so." p 

The Grey administration. continued in office for about two 
yeurs. But, on J Illy 29, 1879, they were defeated by a ma
jority of fow,teen, in the HOllse of Representatives, upon an 
amendment to the address in allswer to the speech from the 
throne, at the opening of the session. This amendment ex
pressed a want of confidence in the ministry. 

Sir George Grey then applied to the governor (Sir Hercu
les Robinson) to grant him a dissolution of parliament. His 
Excellency responded to the request in the following memo
randlllD, which was laid on the table of the house by the 
premier:.-

.. I have carefully considered the position in which ministers 
are placed by the defeat which they hl\\'e just sustained in the 
House of Rcpl'esentatives, upon a no-confidence motion; aud 

• Ibid.,lB78 appx. A. 2, P. 14; • New Zealand Pari. Papers, 
~lel~~~alld G ... tte, 187B, pp. lB79, A. I. 
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I am ciearly of opinion that they have a fair constitutional 
claim to a dissolution. 

.. No doubt, a general election at the present moment 
would be inconvenient, having regard to the condition or 
public business (the prevailing financial depression) and 
tbe circumstances of the colony generally, - e.pecially the 
native difficulties upon the west coast. But I presume that 
ministers have carefully considered the conseq uences of SlIch 
a step, before tendering to me advice to dissolve; and I am, 
therefore, prepared to adopt their recommendation, -leaving 
with them the entire responsibility of such a proceeding . 

.. At the same time, I think it right to stipulate that the 
well-recognized constitutional principles which govern c"",,~ 
like the present shall be strictly adhered to. Milliliters have 
lost the confidence of the representatives of the people, and 
are about to appeal from them to the country. A majority of 
the House of Representatives has declared that ministers 
have 80 neglected and mismanaged the administrative bu_i
ness of the country that they no longer possess the confidence, 
of parliament. It is indispensable, in sucb circumstances,' 
if ministers do not at once resign, that parliament sball ),e' 
diasl!lved with the least possible delay; and that, meanwhile,' 
no measure shall be proposed that may not be imperatively, 
required, nor any contested motion whatever brought for
ward. It is necesoary also, and in accordance with esta
blished constitutional precedent, that the new parliament 
shall be called together at the earliest moment at which the 
writs are returnable • 

.. If ministers accept a dillSOlntion upon this understanding, 
I beg that, in any explanation which the premier may think 
proper to make to parliament, the answer which I have given 
to hill tendered advice may be stated in my own words • 

.. HEBCULES BoBIli80II'. 
"Jalr 30, 1879. w 

Bya "contested motion," the governor 8u~quently ex
plained to Sir George Grey that he did not mean a bill or 
supply or a loan bill liinisters, thereupon, entered into: 
communication with the opposition, for the purpo!l6 of ar-J 
riving at a good under'lltanding in respect to the measDre1ll 
which should be allowed to proceed without objection,M' 
being of imperative importance, and not involving any dia,I 
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puted principle! Qn Aug. 11, parliament was prorogued by 
commission, and the dissolution ensued shortly afterwards. 

Meanwhile, however, a curious, if not an unprecedented. Both 

circumstance. occurred. .The majority in both branches of ~~:!~r~~ 
the legislature were not disposed to accept the assurances of ... diate 

the premier that a new parliament should be convened at the ~~.~ti;!~f 
earliest possible moment. They, therefore, ·passed formal liament. 
resolutions and addresses to the .governor on the subject, 
requesting his Excellency to take such stepS' as might afford 
an adequate security that the meeting of the new parliament 
~hould not be delnyed any longer than might be indispensa-
bly necessary. Whereupon, the following correspondence 
took place between the governor· and the premier, which, 
by desire of the governor, was presented to both houses of 
the General Assembly, • -

.. Memorandum for the Premier . 
.. The governor has received, from the speaker of the 

Legislative Council and from the speaker of the House of 
Representatives, addresses ,,:hich have been adopted by each 
honse of the legislature. in effect urging the governor to in
sist upon the faithful fulfilment of the stipUlation which he 
attached to the promise of a dissolution; namely, that the 
new parliament shall be called together at the earliest mo
ment at which the writs can be made returnable . 

.. In view of these circumstances. and of the fact that 
ministers have been condemned in both houses of parlia
ment, - having regard also to the critical state of native 
affairs, - the governor considers that it is his bounden duty 
to take every possible precaution that he shall be in a position 
to recur to the ad vice of II new p8.1·liament at the e8.1·liest date 
allowed by law • 

.. Tbe governor desires, therefore, to inform the premier 
that, before prorllguing parliament with a view to dissolution, 
he must receive from the premier a written assursnce, which 
shall appear to the governor &atisflLCtory, as to the date OD 
which the premier will advise the issue of the Dew writs, and 
the date upon which he will advise that they he made re
turnable. 

.. HERCULES ROBINSON. 
at Aug T.1819." 

• New Zealalld Pari. neb. \'OJ. xxxi. p. 827 • 
• New Zealand ParI. Papers, 1879, A. 2. 
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" Memorandum for his Ezcellency: 
"Sir George Gl'ey pre8ents hig respectful compliments to 

Sir Hercules Robinson. 
.. In obedience to the terms of the directions contained in 

the governor's memorandum of the 7th inst., Sir George 
Grey gives a written assurance that' hI' will ad vise that the 
writs summoning the new parliament shall be issued within 
two days after the dissolution, and that they shall be made 
returnable withiu thirty days after their issue; aud Sil 
George Grey trusts that this assurance will be satisFactory tAl 
the governor. 

"G. GREY. 
" W&LLJKOTOB', Aug. 8, 1879,1' 

"Memorandumfor the Premier. 
"The governor thanks the premier for bis memorandum oj 

tbis date, and in reply has much pleasnre in informing him thae! 
the assurance which it contains is quite satisfactory. 

"If the premier sees no objection, the governor would \,. 
glad if he would communicate to the Legu.lative Council and 
to the House of Representatives the governor's memorand UJJl 
of yesterday, witb tbe su~sequent memoranda on the subject, 
as sbowing to both houses the action taken by "'e governot 
upon their addre.ses. 

"HERCULES ROBl!'i80Noi 
" A.ug. 8, 1879." 

The elections virtually turned on the question whether Si! 
G. Grey should continue to rule the colony. Tbey resulted 
nnfavourably to his administration; so that, on the assem~ 
bling of the new parliament, on Sept. 24. a vote of want ot 
confidence was proposed, which, after a protracted debate, waw 
carried against ministers, but only by a majority of two. 0,. 
Oct. 3, the ministry resigned. Mr. John Hall was then en. 
trnsted by the governor witb tbe formation of a new admioi ... 
tration,-a task wbicb he snccessfully accomplished. Si' 
George Grey accepted bis defeat, and declared bis intention 
of not again being a caudidate for office.' . 

Mr. Hall annouuced the intended poliey of bis ministry iq 
the Honse of Representatives, on Oct. 14. Bnt tbe new.w; 

• .. The CoJouiea," uewspaper, Oet.. 11, aod Not'. 29, 1870. 
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ministration were met by vehement opposition in that cham
ber, before they had time to prove their fitness for office. A 
vote of want of confidence was proposed against them at the 
01ltset. They succeeded, however, in winning over cel·tain of 
their oppon·ent!!; this motion was withdrawn, and the new 
ministry proceeded successfully with public business." 

Sir George Grey, however, ulldertook to assail the new 
premier upou extraordillary grounds, and in a very unprece
dented and discreditable manner. 

It appears that Mr. Hall was a member of the Legislative 
Council; but, previously to the general election, he deter
mined to l'esign his seat therein, with a view to election to the 
House of Represelltatives, ·alld for the purpose of leading his 
party in that house. He accordingly applied to the governor 
for permission to relinquish his seat as a life-member in the 
CoullciI, which had been repeatedly done before, under simi
lur circumstances. Sir G. Hrey (then in office as premier) 
endeavoured to thwart Mr. Hall in this project, and declined 
to consen t to the formal acts necessary to complete the 
transaction. 

The governor remonstrated with the premier for such un
generous oonduct. He pointed out that it was a perfectly 
justifiable as well as a not unusual proceeding, and declined 
.. to lend himself to any device for placing one of the pre
mier's political opponent!! under a disability not imposed by 
law," declaring that he would not be .. a party to such an 
unprecedented and strained exercille of a mere formal act of 
prerogative for party purposes." Sir G. Grey, however, per
sisted in his opposition, and warned Sir Hercules Robinsoll 
that" evel'y act of the governor must be done under advice 
and ministerial responsibility." The governor replied that 
this doctrine was undoubtedly oorrect, but that a governor 
.. could always reject ministerial advice, if he were prepared to 
face the constitutional consequenoes; and that, in this case, if 
such ad vice were tendercd, he should unquestionably refuse 
it, which would leave the premier with the constitutional 
altel'llative of resignation or acquiescence in the refusal." 
The premier then took his departure, saying he should con-

II "The Colonies It newspaper, Dec. 8. and 27, 1879 I New Zealand 
Pari. Deb. vol. xxxii. p. 671. 
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suIt his colleagues. The result was, that the necessary papers 
to complete Mr. Hall's re~ignatioD were quietly sent to the 
governor for his signature. 

Afterwards, in debate in the Hout!e of Repret!entatives, Sir 
George Grey, without permi ... ion of the goventOr, disclosed 
these particulars, disavowed any responsibility for the tranll
action by which MI'. Hall was enabled to vacate his seat ill 
one house so as to become a candidate for the other, and 
threw upon the governOl' the onUII and responsibility of it. 

Thill placed the governor in a dilemma. He was anxious 
not to obtmde his name and authority before either houoe of 
parliament in au irregular way; and yet he could not allow 
~nch unwarrautable conduct on the part of Sir George Grey 
to pass without notice or explanation. His Excellency there
fore put in writing the history of this occurrence, and gave 
the memorandum to Mr. Hall to make what use of it he 
pleased. Mr. Hall read this paper to the house. It plainly 
showed that, while Sir G. Grey had publicly stated that he 
had opposed the act in question, but that the governor },ad 
iusillted upon it, and therefore it had been done by him, " with
out advice; " that this statement was, in fact, " only haIl the 
truth." Sir G. Grey's subsequent colldu~-t, in caming the 
papeni necessary to perfect Mr. Hall'. resignation to be for
warded to the governor" without any adverse advice," was 
tantamount to his forDl8lacquiescence in the act, and rendered 
himseIl, as premier, and not the governor. solely responsible 
for the same to the House of Representative .. ' It need 
Dot be said that this is BOund doctrine, for no ministry can re
lieve themselves from the responsibility of having advised an 
act done by the Crown during their continuance in office." 

In Tasmania, in May,IS11, the Fyoh ministry having been 
defeated in the House of Aasembly on a vote of want of con
fidence. the premier requested the governor to grant them a 
dissolution, inasmuch as they had lately acceded to office upon 
the voluntary resignatioD of their predecessors, and becauIIe, 
for years past, there had been a waDt of co-operatioD between 
the Two Houses of Parliament. 

The goveroor (Mr. F. A. Weld) in a memorandum dated 
May 11, 1877, reviewed the poIIition of ministers. He admi ... 

• New Zealand Pari. Dob. yoL DXii. pp. 283-288,387, 3f11 • 
.. See tmU, PI'- III, 311, iii. 
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ted the reasonableness of their request, and consented to the 
dissolution. But iI). a subseqent despatch to the colonial sec
retary, he took occasion to declare" that in all cases the re
presentative of the Crown should be more careful in grant
ing a dissolution than the Crown might be in England; as he 
must sometimes be advised by ministers not sufficiently deter
mined to waive small party ad vantages, somewhat accustomed 
occasionally to the sledge-hammer style of political warfare, 
and not uniformly imbued with ·that constitutional knowledge 
and spirit which often seems hereditary and is generally inhe
rent in British statesmen." 

His Excellency did not refer, in his memorandum, to the 
que&tion of supplies, because he thought that" the Ol'own 

. ought not beforehand to express its decision upon a theoreti
cal question not immediately before it," and because "he 
had no right to suppose that parliament would depart from 
the most usual and most constitutional course of voting neces
sary supplies for the period that must elapse before the meet
ing of the new parliament." But he did not hesitate to say 
.. that nothing but tbe most extreme and clear public neces
sity would justify the Crown in dissolving after supplies had 
been refused." And he privately notified the prime minister 
that, in tbe event of previous supply being now refused, he 
should require the administration to resign. The premier 
repbed: "I would not ask you, Sir, to do any thing that you 
con.ider to be contral'y to your duty." The supplies were 
accordingly voted. 

The goVel1l0l"s memorandum was laid on the table of the 
Assembly by ministers, and the house proceeded to- criticise 
the contents of that document. They recorded their opinion 
that his Excellency's ststements, upon which he had agreed 
to allow the ministel'1l a dissolution of parliament, were inac
Cl\l"l\te, and tIlILt consequently the deductions therefrom were 
enoneous. This was unmistakably to impugn the governor's 
decision; and was a proof of the irregularity of the course 
taken by ministel'S in making public a documeut which should 
ha\'e been held as confidential, thel'ebyexposing the governor 
to attack fl'OUl their political opponents. His Excellency, 
howevCl" l"efmined D.'Om any attempt at self-justification, and 
would not allow himself to be dl'3wn into controvCl'SY with 
the House of Assembly. He dissolved parliament, and tben 
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wrote a despatch to the secretary of state for the colonies in 
explanation of his conduct. In reply, he received a despatch 
expressing approval by her Majesty's government of hi. action 
in this matter. Pursuant to an address from tIle Legislative 
Council, this con-espondeuce was communicated to the local 
parliament.' 

In 1879, the Crowther administration (which replaced that 
of Mr. Giblin in Decemher, 1878; Mr. Giblin having suc
ceeded Mr. Fysh as premier, without any further change in 
the ministry in March, 1878), finding them..,lves too weak 
to carry on the government in the existing HOUKe of A88em
bly, applied to the governor to grant them a di...,lution oC 
parliament. The miuistry, moreover. had been further weak
ened by the follo\\ing resolution, which was carried in the 
Legislative Council on Oct. 14, 1879:-

"That the conduct of the Hon. W. L. Crowther, the pre
mier of the colony, in promoting an appeal to the public oC 
Tasmania (on behalf oC Gertrude KenDY, late matron oC the 
New NorColk Asylum), [who had been dismisKed Crom her 
office by order of the asylum commissionell!). in which grave 
reflections are made on the commissionell! oC the hOflpital Cor 
the insane. is unwarranted, highly unbecoming, and deKerve1l 
the censure of this Council." 

The ministerial memorandum for the governor was B8 fol
lows:-

"Ministers considered it their duty to ask for a dissolution 
for the following reasons:-

"1. Parties being 80 equally divided in the present howoe, 
the difficulty, if not impossibility, of carrying on tIle govern
ment in a satisfactory manner appeared to them to warrant 
an appeal to the several constituencies. 

.. 2. That ministers having 8uhmitted a distinct policy. in
cluding direct taxation on property and income and the reform 
of the constitutional act, the country should be called upon 
to express au opilliou favourable or otherwise of that policy • 

.. 3. That minbters were bound, in justice to their BUp
porters and themselves, to evidence their willingnesa to sub
mit both the policy and pentmnel of the administration to the 

• T........u. Leg. Coma. loaruaIa, urn, -. 2, DO. fa; ibiJ. -. 4 • 
..... 111. 
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verdict of the electors, as the present house had, by a majo
rity of one, expressed its want of confidence in ministers. 

"The premier and the colonial seCl'etary waited upon the 
governor, and asked for a dissolution on the grounds above 
stated, and e;xpressed their belief that they were justified in 
making the application, and desirous at the same time tbat 
whatever decision his Excellency might arrive at such appli
cation should be duly recorded." 

The governor in the following memorandnm, addressed to which 

the premier, declined to grant a dissolntion: - W':;~'":l~ 
.. 1. A vote of want of confidence in ministellS having been =~ .... 

carried in the House of Assembly, they have as\ed for a dis-
solution . 

.. 2. The present House of Assembly was elected a little 
over two ye81'll ago. 

"S. It was elected under the auspices, and the dissolution 
had been given at the request, of the party now in office. 

"4. I have no assurance or ground for belief that a ge
neral election would 110W materially alter the strength of 
parties . 

.. 5. No distinct division ·of parties in the house upon any 
question to he put to the country has been shown to my 
satisfaction. Tbe question of direct taxation was to some 
extent brougbt before the country at the last election, but 
appeared little to influence tbe result. An income-tax bill 
passed the House of Assembly last session, and the principle 
of direct taxation has since been virtually reaffirmed by that 
house. Now I am asked to dissolve the Assembly, and to 
appeal to tbe country on a financial policy which has never 
been reject<ld by that house, nor even by the Legi~lative 
Council this session • 

.. 6. The question of the relations he tween the two houses 
has indeed heen raised, but it has not taken a substantiaJ. 
form. or become a line of party demarcation. 

.. 7. The Legislative Council has this session expressed no 
opinion upon either of these two questions of policy • 

.. 8. In my opinion, the time has not yet anived, even 
though it possibly may arrive. when these questions can he 
properly considered ripe for reference to the country as a test 
between one party and the other. Were a ~olution now 
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granted, the real issue at a general election would be the 
personal question of confidence in certain members of the 
ministry as decided in the house, or of the opposition, and not 
questions of policy. 

"9. Considering all the circumstances of the case I do not 
think that such an issue, though in some cases a sufficient 
ground for an appeal to the country, now warrants the di ... 
solution of a comparatively young House of Assembly, at a 
time when the financial position of the colony i. admittedly 
suffering by the delay of urgently necessary mea"llreS, nntil 
it has heen proved that the present parliament cannot furlJi.h 
a ministry able to carlyon the public business, more e'T"'· 
cially as new combinations are understood to have been under 
consideration by members of both parties, and divergences 
of opinion on political questions between opposite .ides of th" 
house do not seem rigidly defined or clearly irreconcilable. 

"10. It will moreover be in the recollection of the premipr 
and of the colonial secretary that, before their assumption 
of office, I warned them that I was not prepared to grant a 
dissolution under existing circumstances without special arlll 
strong reasons being adduced; that I had taken the ""me 
course with Mr. Giblin, their predecessor, who, concuning 
with my view, did not ask for a dissolution. 

"Ministers will also observe on refer'ence to my memo
randum of May 11, 1877, that most of the conditions which 
then led me to give their party a dissolution are now want
ing, and consequently I am unable to accept their advice. 

"F. A. WELD. 
U GoVEJt:ll'MI!.T HoUlE, Oct. 18, 1879." 

Upon receipt of this memorandum the premier placed the 
resignation of ministers in his Excellency's hands. JI[r. Gil ... 
lin was then sent for, and be succeeded in fonning a new 
ministry.' 

Adverting to th-e observations contained in Governor 
Weld's despatch to the secretary of state of ~Iay 20, 
1877, in reference to the necef!8ity for a grant of supply 
by a colonial Assembly in anticipation of a dissolution of 

• TI8IIIaIlia Leg. CowL Popen, 1879, DO. 66; "The CoJoniea; .. Dec. 
0, 1879. 
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parliament in consequence of a ministerial defeat, it SupplY' 

may be stated that in England, Parliament has never ~:~r:d in 

hesitated to vote whatever supplies may be required ~:r~~,:d 
for the public service. But upon a change of ministry, dissoiu· 

or othel:' ministerial crisis, which may necessitate 'a 1I0D. 

speedy dissolution of Parliament, it is obviously im-
proper to ask the House of Commons to vote either 
the whole amonnt, or to approve of all the details of 
the proposed estimates, and so commit Parliament to the 
financial policy of a ministry whose fate is about to be 
determined by a general election. Under such circum-
stances, it is customary to limit the grant of supply to 
the amount absolutely required for ordinary expendi-
ture until the reassembling of Parliament. This affords, 
moreover, a guarantee that there will be no unneces-
sary delay in convening the new Parliament.' 

But, in the colonies, this most important principle Not al. 

has not been uniformly observed, as will appear from :'i~!;~~. 
various cases recorded in this section." It is, however, 
gratifying to note that English usage in this particular 
is being gradually introduced into colonial practice. 

This question will be further elucidated on reference 
to the following case:-

In 1877. the governor of New South Wales (Sir Hercules Governor 
Robinson) submitted to the secretary of state for the colonies !W~iD,on 
a question in regard to the exel'cise of the prerogative right l:'out'i.

w 

of dissolving parliament, upon which the views of her Ma- Wale •• 

jesty's government as to the administration of this pre-
rogati ve were specially desired, for the guidance of colonial 
governors. 

It appears that it had become customary in New South 
Wales to delay the grant of the annual supplies until after 
the commencement of the year to which they were applicable. 
Sometimes this delay was protracted until eight or nine 
months of the new fiscal year had expired. Meanwhile, the 

• Todd, Pari. Govt. vol. i. p. despatch to the Earl of Carnarvon, 
486. dated Nov. 16, 1877: New Zealand 

• And see Governor Normanby'. Pari. Papsm, 1878, A. I, po 4. 
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services were carried on by temporary monthly stlpply bills, 
based on the estimates of the previous year. Frequently, a 
ministerial crkis, has arisen under such circumstances, and 
the request of the Crown for supply in furtherance of an in
tended dbsolution; has been met by Obstruction or refusal. 
When thus obstructed by the Assembly, ministers had o\'
tained leave of the governor to dissolve parliament withont 
any grant of supply. Once the services were paid by an 
arrangement with the government bank and withont parlia
mentary authority. 

The objections to such irregular practices are man\fcHt. 
They operate injuriously upon public morality and upon the 
efficient administration of public affairs. They expose minill
ters and members of parliament alike to corrupt influences. 
They offer a strong inducement to the house to withhold 
supply in the endeavour to avert an expected dissolution, 
thereby threatening the very existence of pa,·liamcntary 
government. 

Anxious to secure for the colony the benefit of English 
constitutional practice in such cases, Governor RobinllOn 
determined to withhold his consent to Bny application by 
ministers for authority to dissolve parliament until adequate 
provision had been made to defray the indispensaJ.le require
menta of the public service hi the interval which must elai"'C 
before the new parliament could meet; or, at any rate, utltil 
every effort to obtain supply had been fir.t exhausted. 

Accordingly on two occasions of the occurrence of ministe
rial crises, in the months of lIIarch and AugUllt, in 1871, his 
Excellency approved of the advice of hi. ministers to di"""lve 
parliament, but reserved to himself the right of reconsidering 
his decision in the event of their appeal to the house for tbe 
grant of supply preliminary to a dissolution being refused_~ 

Pending the recnrrence of a similar emergency, Governor 
Robinson was desiroll8 of obtaining advice from competent 
constitutional authority in the mother country. lie therefore 
wrote to the secretary of state for the colonies, on Augllf!t 20, 
1871. requesting to be informed whether the giving of a 
qna1ified or conditional acceptance to the advice of his minill
ters to di.-solve parliament, was an exercise of the royal 

• See New South Waleo Leg. A.em. JOIU1IaII, 1876-77, ToL L pp. 
179, 184-193. 
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prerogative in unison with sound constitutional principles 
and with the pel'maneut interests of the country; or whether, 
on the contrary. a governor was bound to giv\l either an abso
lute acceptance or an absolute rejection to such advice. 

In hi. reply. dated Dec. 15, 1877, the secretary of state for 
the colonies (Earl Carnarvon) expressed his approval of Go
vernor Robiuson's endeavour to check the irregular practices 
of .. deh~ying to obtain supply, and of carrying on the govern
ment either without supply 01' upon temporary supply bills," 
and his hope that the colony would become alive "to the 
danger of practices which are inconsistent with the true 
spirit of representative government." 

Considering the constitutional question which had beeu 
raised by the governor as one of much interest and impor
tance, Lord Carnarvon thought it desirable to 'consult Sir T. 
Erskine May an4 the Speaker of the House of Commons. 
The l'eplies of these eminent and experienced gentlemen, 
together with the letter wherein the question was submitted 
to them for their consideration, were as follows: -

Mr. Herbert to Sir T. Erskine May, E.O.B. 
(Confidential.) 

DOWNINO-8TREBT, Dec. S, 1877. 
SIR, - I am directed by the Earl of Carnarvon to acquaint 

you that the governor of New South Wales has asked for his 
Lord.hip·s opinion upon a constitutional question which has 
arisen in the colony under his government. 

2. It appears tbat it is not unusual for a ministry in New 
South Wales to be without supply, and that ministers are 
content to accept this position, provided they.can find any 
expedient or excuse for holding office under it. 

S. Sir II. Robinson desires to he informed whether, if whilst 
in this condition a political crisis arises and ministers advise 
a dissolution, the governor is bound either to accept or to 
reject this advice absolutely, or whether he would be justified 
in consenting to dissolve conditionally upon temporary supply 
heing first obtained. if in his opinion the public interests 
should appear to render such a middle course desirable. 

4. Lord Carnarvon desires me to enclose a copy of the de
spatch in which Sir H. Robinson has submitted this question 
for consideration, accompanied by a pllper which he has drawn 
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up containing a fulI statement of the circumstances attend
ing the late miniHterial criges in New South Wales, and of 
the action which he has taken on these occasions. 

5. It will be seen that on the last two occasions Sir H. Ro. 
binson has accepted the advice of his ministel's to dissoh'e, 
but has reserved to himself the right of recollllidering his 
decision if supply were refused. 

6. Lord Carnarvon apprehends that from one point of view 
Sir H. Robinson may be considered to have been substantially 
right in the course he adopted. It would be the duty of 
the governor in a colony having parliamentary goveMlment 
on the English system to discountenance any course which 
would have even a teudeucy to render tbe executive govern. 
meut independent of supply, but his Lordship also tbink. 
that it may not unreasonably be contended. as a matter (Of 
argument, that in point of fOlm it would have been bettel' if 
in his answer to his ministers tbe governor had confined 
himself to the state of facts which had then arisen, and bad 
not anticipated the future by giving a hypothetical decision; 
since, if he had infoMUed his ministers that inasmuch as they 
had not got supply. he was unable to grant them a diJo<oluti"", 
he would not have laid himself open to the criticiam that he 
was attaching a qualification or proviso to their advice. which 
it may be urged it was his duty to accept or reject without 
amendment. 

7. His Lordship would, however. be greatly obliged if you 
would favour him with your opinion upon the whole subject. 

I am, &c., 
RoBT. G. W. HERBERT. 

P,S. - Since the above W38 written, Lord Carnarvon has 
received two fnrther despatches. copies of which are enclosed, 
which!leem to render it somewhat doubtful whether Sir H. 
Robinson can fairly be said to have attached a condition to 
hi.. acceptance of the advice of his ministers on the qU8l!tion 
of dissolution. 

Sir T. Er.Ttine Mag. XC.B., t4 Mr. Herhert. 
HouR ... c-..". •. Dee 6, 1877. 

SIR, - I beg to acknowledge the receipt of your letter of . 
the 3d instant, together with the corr"""""dence and papers 
transmitted to me by direction of lArd Carnarvon. and I will 
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briefly state my views upon the subjects referred to, as desired 
by his Lordship. 

1. The first question raised by these papers is, whether the 
governor of New South Wales, in giving a qualified assent 
to the aqvice of his ministers to dissolve parliament, adopted 
Q constitutional course. It seems to me that as the power of 
dissolution rests absolutely with the governor, as representa
tive of the Crown, he is entitled to insist upon such conditions 
as he may deem necessary for the public interests before he 
proceeds to exercise that power. He was therefore warranted 
in giving a qualified or conditional assent according to his 
own discretion. 

2. At the same time, the form in which his conditional 
assent was given appears open to some objections. His reso
lutiun being communicated by his ministers to the parliament, 
it practically gave to that body a veto upon its own dissolu
tion, and even encouraged it to withhold the supplies. And, 
further, the governor took upon himself the responsibility of 
granting or refusing' a dissolution, instead of laying that 
responsibility upon his constitntional advisers. 

3. I think that the course more recently taken by the 
governor, in regard to Sir John Robertson's administration, 
was entirely free from these objections, and was in every 
respect judicious and constitutional, according to the usage of 
the mother country. 

4. To dissolve parliament before provision has been made 
for the publio service is so serious an evil that the governor 
is entitled to the highest credit for his endeavo\ll's to dis
courage such a practice, and I have no doubt he will continue 
to discountenance it by every means in his power. But I 
should venture to suggest that in future the governor, after 
discussing with his ministers all the circumstances under 
which they advise a dissolution, including the financial situa
tion and the probability of obtaining supplies, should either 
nccept or decline their advice without conditions, or should 
,lefel' his decision until every effort had been made to secure 
the supplies or to avert a dissolution. 

5. It is to be hoped that the difficulties which have arisen, 
and the great public inconvenience caused by the present 
methods of providing for the public service in New South 
Wales, will lead to improved financial an'llngements, aud to 

S6 



R""lyoi 
Spt'aker 
of HODte 
01 COm
monl. 

562 PARLIAMENTARY GOVERNMENT IN THE COLONIES. 

the separation of questions relating to the Bupplies from the 
conflicts of political parties. 

I am, &c., 
T. ERSKINE ?trAY. 

From the Sptalcer of the Howe of Oommom to the Earl of 
Oarnarvon. 

GLTJI'DB, LaWES, Dec. to, 1877. 
DEAR LoRD CARNARVON,-I have received your letter 

of the 3d inst. transmitting papers with reference to the 
recent political crisis in New South Wales. 

I have also heard from Sir Erskine May that the same 
papers have been referred to him by your direction, and that 
he reported his opinion at length in a letter of the 6tb inst., 
a copy of which he has sent me. 

I have carefully gone through the papers, and I concllr 
generally in the substance of Sir Erskine May's report upon 
them. 

I apprehend that there can be no doubt of the right o( the 
governor, acting in the public interest, to qualify hi. accept
ance of ministerial ad vice, although by 80 doing he incurs 
serious responsibility. 

The course taken by Sir Hercules Robinson upon the recent 
occasion o( a political crisis seems to have been thoroughly 
constitutional. He declined to accept, unconditionally, the 
advice of his ministers, until he had endeavoured through 
other political arrangements to carry on the government, 
and when his several attempts had proved abortive, he then 
acquiesced in the advice originally tendered hy his mini.ters. 

It appears to me that the governor and his ministe'1f and 
the Legislative Assemhly can never be placed in proper rela.
tionship IlO long as the present system prevails of deferring 
snpply; (or tbe governor ceases to be independent, the mi
nisters are hampered by the constant need of temporary 
supply bills, and the honse has a strong inducement to stop 
supply, in order to prolong its own existence. 

It is to be hoped that the complications arising out of the 
several crises occurring recently in New South Wales will 
open the eyes of the colony to the propriety o( voting sup
plies more in accordance with the practice of the mother 
country. Believe me, &c., 

H.BRAlfD. 
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Subject to the reservations upon the point of form refeITed 
to in Sir Erskine May's letter, Governor Robinson's course 
upon this occasion must be approved. He is, undoubtedly, 
entitled to the highest credit for his judicious efforts to dis
conrage the injurious practices hitherto prevalent in' New 
South Wales, in the matter of supply, and to substitute for 
the same the constitutional usage of the Imperial Pal'iiament. 

In February, 1878, the foregoing correspondence was laid 
upon the table of the Legislative Assembly.· 

A further question, in relation to the grant of supply pre
vious to a dissolutiou of parliament, arose in New South 
Wales in 1878. On Dec. 3, the administration of which 
Mr. Farnell was premier were defeated in the Legislative 
Assembly upon their principal measure, the crown-lands bill, 
the motion for the second reading of which was negatived by 
a large majority. 

The premier then requested Gbvernor Robinson to permit 
him to appeal to the country by a dissolution. His Excel
lency declined to grant tbis request; upon which tbe ministry 
resigned. The governor sent for Sir John Robertson, the 
nominal leader of the opposition, and commissioned him to 
form a new administration. He did so, and submitted a list 
of the proposed ministry for his Excellency's approval. 

A t this juncture, Sir J. Robertson requested the outgoing 
premier to ask the Assembly to vote certain necessary supplies, 
"1\5 it had been the practice for outgoing governments to do 
for incoming governments." These supplies were meant to 
defmy certain services to be incurred during the current finan
cial year; including a sum of .£50,000 on behalf of an inter
national exhibition about to be held in Sydney, the capital of 
the colony. Mr. Farnell complied with this request, and on 
l'eceipt of a message from the governor. recommending these 
appropriations, the Assembly proceeded to consider the mat
ter in committee of supply. This committee reported a reso
lution, granting .£86,500 for certain specified services, but 
nothing for the international exhibition. '\Thereupon, Sir 
John Robertson and his colleagues at once relinquished their 
attempt to form an administration • 

• _New South Wal •• Leg. Assam. Votes &Oil. Proceed. 1877-78. YOl. i. 
p. 4,51. 
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'fhe governor notified IIfr. Farnell of this circumAtancp, 
and begged him to withdraw his resignation, and proCflNi 
with the business before parliament. On December 17, Mr. 
Farnell informed the Assembly that he and his colleague. 
had deemed it their duty, in the public interest, at this criti
cal period, to comply with hi. Excellency's request, and to 
resume their places. 

The Assembly, however, objected to this arrangement. 
On the following day they addressed the governor, intimat
ing their unwillingness to proceed with the public business, 
so long as the Farnell ministry remained in office. Upon 
which the ministry immediately retired, and the governor 
sent for Sir Henry Parkes, who for the previous year had 
taken no active part in the business of parliament, alld en
trusted him (for the third time) with the formation of a go
vernment. Sir John Robertson gave his support to Sir Henry, 
which enabled him to form a strong administration. 

Agreeably to former precedent, Mr. Farnell again invited 
the house to vote the supplies which the new ministry con
sidered would be required before they could meet parliament. 
The standing orders were suspended for that purpose, and 
upon the receipt of tbe customary message from the governor, 
recommending a vote of credit to the necessary amount, the 
8um ot ,£120,000 was granted in committee of supply; and 
no further obstacle W8S interposed by tbe Assembly to the 
progress of public business.-

The last precedent to be cited in illustration of the 
powers of a governor, in the exercise of the prerogative 
of dissolution, is one that occurred in the province of 
Quebec, upon the defeat, in the Legislative A.I!IIembly, 
of the Joly administration. It is peculiarly instructive 

J);aol... as affording an example of the discharge - by a lieu-
~.:=.t .... by a tenant.governor appointed by the dominion govern-
f· ... 'liaa ment of Canada - towards a provincial legislature of 
.::::;,. which he formed a component part, of the same con
.......... stitutional powers, nnder respoosible government, as 

• New Sooth Walea Voleo aod Proceed. Dec.', to Dec. 20. 1878. 
ADd private infDrmal.ioa from the co1on7. 
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those which pertain, under similar conditions, to the 
governor of a colony appointed directly by the Crown. 

The J oly administration of whose history some account has 
been given in a former cbapter" were never able to command 
a majority in the Legislative Council. Recently that body 
had evinced their hostility to the ministry by stopping the 
supplie$. A dead-lock ensued. At length the small majority 
by which miuisters were sustained in the Assembly after the 
genera! election was transformed into a majority again~t them 
by the secession of certain of their former supporters, when 
an adverse vote against the ministry was ca.rried by a majority 
of six. 

Uuder these circumstances, M. July wrote to the lieutenant
governor, .requesting permission to appeal to the constituen
cies by a dissolution of the legislature. The result of his 
application was afterwards communicated to the Legislative 
Assembly, as follows:-

Hon. Mr. Joly announced that he had the authorization of 
the lieutenant-governor to state that, when he had acquainted 
him with the result of tlle vote in the house, he had at the 
same time advised him to dissolve the house in view of imme
diate gena'a! elections. He had received this afternoon a reply 
from his Honour, the lieutenant-governor, acknowledging 
receipt of his request, but, for certain reasons contained in his 
letter, refusing to grant it. He had therefore considered it 
to he his duty to proceed immediately to Government House 
and to tender to the lieutenant-governor his l'esignation and 
that of his colleagues, thanking his Honour at the same time 
for the courtesy he had shown him. The resignation had 
been accepted, and he had been authorized by the lieutenant
governor to oommunicate the correspondence in questiou to' 
the house. He theu pl'Oceeded to read as follows:-

To H,s HO!<OUR 
QUBBEC, Oct. 80, 1879. 

'fBR LIEUTENANT~GoVERNOR OF THE PBovnfCB OF QUEBEO. 

SIR, - I have the honour to iuform you that the cabinet 
bas been defeated by a majority of six votes upon a question 
which my colleagues and myself consider as a vote of non-
confideuce. . -------

• See anu, po 406. 
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This vote is the result of the unconstitutional action of the 
Legislative Council, and I do not consider it a8 expres.ing the 
opinion of the majority of the people of the province of Quebec. 

It is my duty to apply to your Honour for a dissolution in 
view of an immediate appeal to the people. 

I firmly helieve that the result of an appeal to the people 
which I now ask for would be to give to this government a 
much larger majority than it has hitherto posse!llled. 

Allow me to add that in my opinion the present circum
stances make it very advisable that an immediate occasion 
sbould be afforded to the electorate of the province to pro
nounce on the colfstitutional question arising out of the action 
of the Legislative Council in connection with the 8upplies. 

I have the honour to remain, 
Your very obedient servant, 

(Signed) H. G. JOLY. 

To THE HONOURABLE 
Gonml'JlEIfT Boua£, QCEB&C, oct. 30, 1879. 

H. G. JOLY, PREMIER or TilE PROVINCE OJ' QUEBEC. 

The lieutenant-governor has the honour to acknowledge 
the receipt of the request made to him by the executive 
council, of which you are the head, to dillllolve the present 
parliament. The lieutenant,.govemor does not overlook the 
embarrassment of the present situation, and he under.tands 
how important it is for him to be dOllhly prudent and impar
tial in the midst of violent contentions which have divided 
public opinion for some time past. 

The lieutenant-govemor desires at once to call the atten
tion of his ministers to the difference which exists between 
their position and his on a question such 88 that which is 
now at stake. 

It must not be forgotten that the privilege of dissolving 
parliament is one of the most valued prerogatives of the 
sovereign, and that it is the right and the duty of the repre
sentative of the Crown to control its exercise. Now the lieu
tenant-govemor and the cabinet cannot look at the subject 
of this prerogative from the same point of view. 

The first care of a government, under the political .ystem 
which governs os, is to administer the affairs of the country 
for the best undoubtedly, but in all cases by means oC a party; 
while with the representative of the Crown parties count (or 
nothing. . . 
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Although the lieutenant-governor is always di~posed to 
lend the sanction of his authority to legislative or administra
tive acts which are evidently ahove all blame a,nd which every 
good administration might consider useful or necessary, he is 
strictly bound to inquire whether the extraordinary exercise 
of the royal prerogatives with which he is invested is de
manded by the greater good of the province, as he is respon
sible towards the Crown for all political troubles arld for 
all financial damage from which he might save the province 
and from which he does not save it. 

When the lieutenant-governor received your request, what 
first struck him was the fact that since YOln assuming power 
you had already asked the Crown for a dissolution and ob
tained it. Two dissolutions for the same cahinet! The 
extraordinary exercise of the most valued of the royal pref()' 
gatives granted twice to the same administration within an 
interval of a few months! suCh was the first idea which pre
sented itself to the mind of the lieutenant-governor. Imme
diat-ely aft-er your entry into office, you asked the Crown to 
dissolve parliament, and you had a general election. You 
issued u'om the electoral struggle with a majority, aocording 
to you; with a minority, according to your opponents. But in 
point of fact you were enabled to govern at first with the vote 
of the speaker only, and subsequently with a majority vary
ing from four to two votes; and, in fiue, you have announced 
to-day to the representative of the Cl'Own that you find your
self in the house, resulting fl'Om the elections asked for by 
yourself, in a minority of six votes, and you claim a new disso
lution, 

Is it in the public interest that the province should be 
subjected so frequently to general elections? Is it in accord 
with the spirit of the constitution that parliament should be 
dissolved so often? Is the renewal at such brief intervals 
of the popular representation of a nature to ensure the sta
bilityand the good working of our politicaJ institutions? To 
all these q ue.tions the lieutenant-governor deems it his duty 
to IInswer,-No. The wise authority awarded to us by the 
constitution which we enjoy has decided that general eleo
tions for tllis province should take place every four years, 
and this' period is not so long tllat it should be still further 
shortened without reasons of e:x;traol-dinary gravity. The 
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prime 'minister understands the deep and prolonged agitation 
into 'Which a general election 'plunges society at large, 118 

well as the divisions and the demoralization which follow it. 
Apart frolll these political and social considerations, there are 
the fiuancial considerations. A general election, and the _es
sion which a dissolution at this moment would rend.r inevi
table, would cost the country a hundred thousand dollars; and, 
in the financial. situation in which we are placed, tbis hi an 
expenditure which deserves to be earnestly considered. 

However, if there were reSKOns sulliciently grave and leri
OU8 to transcend all other considerations, the lieutenant-go
vernor admits that a di8so1ution might be had recourse to. 
But do similar reSKOnB exist in the present case? A disso
lution can have bilt one object, and that is to maintain in 
power certain men or certain parties. There would not be • 
in this a sufficient compensation for the sacrifices which the 
country would be called upon'to make. The lieutenant-go
vernor is quite prepared to admit that the views of his minis
ters are of the highest character, and that the struggles wl,ich 
they have led have been inspired by the best motives; but, 
when it become~ necessary to divide duties and responsibili
ties. each one must look upon the matter from his stand'point 
and perform the task which his po_ilion allots him. Under 
the present circumstances, one of the reason! which might 
be brought forward in support of an appeal to the people 
would be the necessity of restoring harmony between the 
two brancbes of the legislature. But this harmony is very 
nearly restored; aud. if there exists any other method than 
dissolution to complete the reconciliation of the Council with 
the Assembly, the lieutenant-governor considers that it io his 
duty to make use of it. The question for the lieutenant
governor to decide io not whether the government hi to be
come the victim of what hio advisers call an irresponsible 
body. So long as his ministers possessed the coufidence of 
the popular branch of th'e legislature, he coullidered them 88 

the representatives of the will of the people aud maiutaiued 
them in their position contrary to the wish expressed I,y the 
Legislative Council. But now th. majority which the go
vernment had in the Legislative Assembly has become a 
miuority. The two branches of the legislature agree upon 
oue of the most important points; viz., a change of govern-
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ment, and it cannot be alleged that recourse must be had to 
extraordinary means to termwate a conflict which is in a fair 
way to be terminated by ordinary means. The necessity of 
restoring harmony in parliament could not, therefore, justify 
a dissolution after the recent vote of the Legislative Assem
bly, a vote which you consider as one of want of confidence. 
But you say you do not think this vote expresses the opinion 
of the people of this province. It is, however, the vote of 
the house of your choice, of the house elected under your 
auspices, under exceptionally favourable circumstauces, after 

. a dissolution asked for by you. And you would solicit the 
people to renew an assembly which you yourself caused to 
be elected eighteen months ago. -:rhe lieutenant·governor, 
taking into account these particular circumstances, cannot 

.. understand upon what hasis resta the conviction which you 
manifest with respect to the result of new general elections. 
In fine you declare that, in your opinion, the late events re
quire that an immediate opportunity should be afforded to 
the people to pronounce upon the constitutional question 
raised by the action of the Council in regard to the supplies. 
The lieutenant-governor &ees no necessity of appealing to the 
people on this point. The absolute right of the Council- at 
least such is the impression of the lieutenant-governor - is 
contested by no~ one, so that there only remaius to be dis
cussed the question of opportuneness. Now the representa
tives of the people, elected scarcely eighteen months ago, 
expressed their opinion upon this question before the adjourn
ment of the house; and the fact that since that adjournment 
they have voted want of confidence in the administration does 
not reverse their previous verdict on the question at issue, 

. and is not sufficient of itaelf to warrant a dissolution. It 
appears to the lieutenant-governor that thel1l could be no 
DlOl1l impolitic act than to revive by an altogether extraordi-

.. nal'Y proceeding a difficulty settled; and an appeal to the 
people just no\V could bear no other meauing. 

For all these l·easons, deeply penetrated with the feelings 
of his l-esponsibility towards the Cro\Vn which he representa 
and to\Vards the people of this province, the lientenant-gover
nor does not deem it his duty to make the use you ask him 
of the royal prerogative, having for its object a dissolution 
of the parliament. 

THEODORE ROBITAILLE. 
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Upon receipt of this excellent memorandwn, the Jolyadmi. 
nistration resigned. The Iieutenant.governor then sent for 
Mr. J. A. Chapleau, the leader of the opposition in the Le
gislative Assembly, and commissioned him to form a new mi· 
nistry. He succeeded in this undertaking. The Legislative 
Council at once p8Sl!ed the supply bill, and the provincial 
legislature was immediately prorogued. In his speech upon 
this occa;;ion, the Iieutenant-governor was able to expre •• his 
congratulatioDB upon tbe restoration of harmony between the 
Legislative Council and the Legislative Assembly, and hi. 
hope that a good understanding between the two hranchea 
of the legislature would continue to prevail. 

From the foregoing precedentB, we may deduce cer
tain general principles in regard to the exercise by a 
colonial governor of the prerogative of dissolving a colo
nial parliament or provinciallegi8lature. These deduc
tions, however, should be taken in connection with the 
principles already formulated at the beginning of this 
section, and which are primarily applicable to the sove
reign in a parliamentary government . 

.As "the representative of the Crown in the dominion, 
colony, or province, over which he is commissioned to 
preside, the power of dissolution rests abf!Olutely and 
exclusively with the governor or lieutenant-governor 
for the time being. He is personally responsible to the 
CroWD for the lawful exercise of this prerogative, but 
he is likewise bound to take into account the welfare 
of the people, being unable to divest himself of a grave 
moml responsibility towards the colony he is commis
sioned to govern. 

Whilst this prerogative, as all others in our constitu
tional system, can only be administered upon the advice 
of counsellors prepared to lL!!I!ume full responsibility for 
the governor's decision, the governor must be himself 
the judge of the necessity for a dissolution. The 
.. constitutional discretion" of the governor should be 
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invoked in respect to every case wherein a dissolution 
may be advised or requested by his ministers; and his 
judgment ought not to be fettered, or his discretion 
disputed, by inferences drawn from previous precedent, 
when he decides that a proposed dissolution is unneces
sary or llndesirable. 

It is the duty of a governor to consider the question 
of a dissolution of the parliament or legislature solely in 
reference to the general interests of the people and not 
from a party standpoint. He is under no obligation to 
sustain the party in power if he believes that the acces
sion to office of their opponents would be more beneficial 
to the public at large. He is therefore justified in with
holding a dissolution requested by his ministers, when 
he is of opinion that it was asked for merely to 
strengthen a particular party, and not with a view to 
ascertain the public sentiment upon disputed questions 
of public policy. These considerations would always 
warrant a governor in withholding his consent to a 
dissolution applied for, under such circumstances, by 
a ministry that had been condemned by a vote of the 
popular chamber. If he believes that a strong and effi
cient administration could be formed that would com
mand the confidence of an existing Assembly, he is 
free to make trial thereof, instead of complying with 
the request of his ministers to grant them a dissolution 
as an alternative to their enforced resignation of office. 

On the other hand, he may at his discretion grant a 
dissolution to a ministry defeated in parliament and 
desirous of appealing to the constituencies, notwith
standing that one or both branches of the legislature 
should remonstrate against the proposed appeal, if only 
he is persuaded that it would be for the public advan
tagll that the appeal should be allowed. 

It is not expedient that the Crown should be required 
to decide beforehand upon any theoretical or hypotheti-
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Prero~ ... , cal question not. requiring to be immediately deter
:~~~: .. mined.' Nevertheless, a governor is entitled to stipulate 

upon whatever conditions he may deem essential for 
the promotion of the public interests before he pro
ceeds to exercise the power of dissolution. lIe may, 
therefore, defer his final decision upon an application 
for a dissolution of parliament until he has ascertained 
whether certain proposed conditions have been com
plied with, or whether it lDay be necessary that he 
should agree to modify the same. 

When ministers advise a dissolution on the ground 
of disputes between the two houses of parliament, it 
behooves a governor to be cautious in acceding to such 
a request. It is not the duty of a governor to take 
sides with one branch of the legislature against the 
other, or to criticise the action of either house, in 
party conflicts. The two houses are presumably the 
best judges of the propriety of their own proceedings. 
It is only when disputes between them tran><eend the 
lawful bounds of parliamentary warfare, and seem to 
be irreconcilable by any other means, that a governor 
is justified in the attempt to invoke the aid of the 
people to restore harmony by dissOlving the popular 
chamber. 

In according to a ministry defeated in parliament
or recently appointed to office in the face of an advel'!!e 
majority - the alternative of di8l!Olution instead of 
resignation, a governor may, and ordinarily should, 
insist that ministers should meet the new parliament 
at the earliest possible period, for the purpose of de
termining the question whether or not they P088CSS the 
confidence of the newly elected Assembly.' 

• Governor )faanen Sutton of 
Victoria, refll!M!d. in I 1lG8, to 
pledge bilDJlelf, beforehand. to JI'nUlt 
• diseolution. under rertain hYIJO
tbebeai "oneilt..,,.., to _tleiueu 
with whom he .oo oegot.iatiDg 1m 

!be fonnation of • minutry. and 
accordingly the negotiatiOflfj faikd.. 
(See anU, p. 117.) See aIM> G.,.er
DOl" Head'" decitfion, to the ume ef .. 
feet. in 1ts58. (See anJ~. p. [,,1.3.) 

• lint 1UIder particuJu circum-
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Finally, if an existing administr/Ltion be not pre
pared to accept the governor's decision in regard to a 
proposed dissolution, and to assume responsibility for 
the same, they are bound to resign office and give 
place to other ministers, who are willing to facilitate
and to become responsible to parliament and to the 
country for- the intended exercise of the royal pre
rogative. 

stances the governor may see fit to new p.rliament. See an example 
approve of del.~ in convenillg the mentIoned, ante, p. 2S7. 



CHAPTER V. 

POSITION AND FUNCTIONS OF A COLONIAL GOVERNOR 
REVIEWED. 

DURING the brief but brilliant career of the late Sir 
Edward Bulwer-Lytton, as her Majesty's secretary of 
state for the colonies, he was required in 1859 to make 
choice of a capable person to serve as the first governor 
of the new colony of Queensland, which in that year 
was set apart, as a separate government, out of New 
South Wales. He selected for this responsible office 
Sir George Bowen, the present governor of the 
island of Mauritius, - a gentleman with whom he had 
no personal acquaintance, but of whose ability and 
fitne88 . for the post the reputation he had already 
acquired as government secretary in the Ionian islands 
afforded sufficient proof. 

SiTB Lyt- In tendering to Sir George Bowen this promotion, Sir 
:::n~~~~ E. Bulwer.Lytton addressed him a letter, professedly con
Bow.... taining mere" desultory hints" for his guidance in his 

new appointment, but to which Sir George afterwards 
referred as an admirable compendium of the duties of 
a colonial governor, -- to the study of which he at
tributed in no slight degree whatever measure of 8UC

cess had attended upon him as governor of Queen.~Jand 
and afterwards of New Zealand, in both of which colo
nies he proved himself to be a very able and popular 
administrator.· .. ---------------

• Aftor oeTTing eight yean ia SiT ~ &W"" .... J'T"IDOIed in 
QueeDllland, .nib great diatioctioD, 1868 to New Zealaod, awl in 1117<1 
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A few passages from this letter may be quoted, as 
they express ideas which may be profitably pondered 
by all colonial governors: -

Remember that the fil'St care of a governor'in a free colony 
is to shun the reproach of being a party man. Give all par
ties. and all the ministries formed, the fairest play. 

Mark and stlldy the idiosyncrasies of the community: 
every community has some peculiar to itself. Then, in your 
public addresses, appeal to those which are the noblest: the 
noblest are always the most univel'Sal and the most durable. 
They are peculiar to no party. 

As soon as possible. exert all energy and persuasion to 
induce the colonists to see to their self-defence intel'Ually .••• 
A colony that is once accustomed to depend on impel'ial sol
diers for aid against riots, &c., never grows up into vigorous 
manhood. 

Do your best always to keep up the pride in the mother 
country .••. Sustain it by showing the store set on in
tegl'ity, honour, aud civilized manners; not by preferences of 
birth, which belong to old countries. 

As you will have a free press, you ~ill have some papers 
thllt may be abusive. Never be thin-skinned about these: 
laugh them off. Be pointedly courteous to all editors and 
writel's, - acknowledging socially their craft and its im
portance. The more you treat people as gentlemen, the 
more .. they will behave as such." 

After all, men are governed as much by the heart as by 
the head. Evident sympathy in the progress of the colony; 
traits of kindness. generosity. devoted energy, where re
quired for the publio weal; a pure exercise of patronage; 
an utter absence of vindictiveness or spite; the fairness that 
belongs to magnanimity. - these are the qualities that make 
governors powerful. while men merely sharp and clever may 
be weak and detested. 

But there is one rule which I find pretty uuiversal in 

-in a highly complimentarv de.- vice. Lord Lytton's Memoir, and 
spnt.ch from the Secretary of 'State Speeches of Sir F:. Bulwor-Lytwn. 
- to the JrO~rtlment of Victoria,. a vol. i. p. cIxi, n.; Heaton's Ausba
po~jtion which has been termed the lian Dictionary of Dates, p. 22. 
u Blue Rihbon" of the colonial sel'-

Good ad· 
vice to co
lonial go
vernon. 
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colonies. The governor who is the le80t huffy, and who io 
most careful not to overgovem, is the one wh .. has the m""t 
authority. Enforce civility upon all minor officialt.. COIII'leKY 
is a duty public servants owe to the humbleot member of the 
public. 

Sir E. Bulwer-Lytton adds, to these wise precepts of 
political morality, earnest advice to the governor upon 
practical matters, - such as the need of mllAtering 
thoroughly the details of public questions; of being 
watchful over "the paramount object of finance Rnd 
the administration of revenue;" and of striving to 
convert local jealousies between adjacent colonies into 
wholesome emulation.b 

These were the ideas of a high-minded English 
statesman, anxious to build up the colonial empire of 
Great Britain upon the stable foundations which hnd 
secured honour and renown to the parent state. He 
recognized therein the authority and influence Ilpper
tRining to the office of governor and its appropriate 
functions in elevating the tone of public sentiment, 
Rnd stimulating colonial statesmen to the loftiest aims 
in their efforts to promote the public good. 

With a similar object, Mr. Herman Merivale, who WIIS 

permanent under-secretary of state for the colonies dur
ing twelve eventful years in colonial annals (1847-
59), in an edition of his valuable" Lecture& on Coloni
zation and Colonies," published in 1861, thus comments 
upon "the very critical and peculiar functions" of a 
colonial governor, under" resporurible government:"-

"He constitutes the only political link connecting 
the colony with the mother country. So far as regard" 
the internal administration of his government, he is 
merely a constitutional sovereign acting through hiH 
advi.~rs; interfering with their policy or their patro-

• Lord LyUoo'. Memoir aud st-beo, yoL L pp. cui-csxiy. 
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uage; if at all, only as a friend and impartial cOlmcillor. 
But whenever any question is agitated touching the 
interests Qf the'mother country - such, for instance, as 
the imposition of customs duties, or the public defence 
- his functions as an independent officer are called at 
once into piay. He must see that the mother country 
receives no detriment. In this duty, he cannot count 

'on aid from his advisers: they will consult the interests 
either of the colony or of their own popularity; he may 
often have to act in opposition to them, either by inter
posing his veto on enactments or by referring those en
actments for the decision of the home government. But 
filr these purposes the constitution furnishes him with 
no public officers to assist him in council or execution, 
or to share his responsibility. The home government 
looks to him alone." 0 

Again, " under responsible government " [a governor] 
" becomes the image, in little, of a con~titutional king, 
introducing measures to the legislature, conducting the 
executive, distributing patronage, in name only, while 
all these functions are in reality performed by his coun
cillors; And it is a common supposition that his office 
is consequently become one of parade and sentiment 
only. There cannot be a greater error. The functions 
of It colonial governor under responsible government 
are (occasiohally) arduous and difficult in the extreme. 
Even in the domestic politics of the colony, his influ
ence as a mediator between extreme parties and con
troller of extreme resolutions, as an independent and 
dispu.ssionate adviser, is far from inconsiderable, how
ever cautiously it may be exercised. But the really 
onerous part of his duty consists in watching t.hat por
tion of colonial pqlitics which touches on the connection 
with the mother country. Here he has to reconcile, as 

e Meorivnle. J..ectures delivered Colonization, etc., new ed. enlarged, 
befo", the Uoh-ersity of OrlOIU, on l~Ul, p. 649. 

37 
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well as he can, his double function as governor responsi
ble to the Crown, and as a constitutional hend of an 
executive controlled by his advisers. lIe hM to watch 
and control, as best he may, those attempted infringe
ments of the recognized principles o'r the connection 
which carelessness or ignorance, or deliberate intention, 
or mere love of popularity, may, from time to time, 
originate. And this duty, of peculiar nicety, he must 
perform alone ... His responsible ministers may (and 
probably will) entertain views quite different from his 
own. And the temptation to surround himself with a 
camarilla of special advisers, distinct from theMe mini
sters, is one which a governor must carefully resist. It 
may, therefore, be readily inferred, thnt to execute the 
office well requires no common abilities, and I must 
add that the occasion hM called forth these abilities."· 

A further testimony hM been lately borne to the im
portant functions fulfilled by a modem constitutional 
governor, by a colonial statesman of much local expe
rience in public affairs. Mr. (now Sir William) Fox, 
formerly premier in New Zealand, in an addres8 before 
the Royal Colonial Institute, on May 23, 1876, ex
pres.~d himself on this subject as follows:-

"The position of governol'8 in seif..governing colonies 
is now analogous to that of her Majesty in this country. 
The business of governing is done by the ministel'8, and 
it is only in extreme ca.'leS, where a governor may dis
miss his ministers (subject to the control of parliament), 
or cases where imperial rights are involved, and per
haps in the prerogative of mercy, in cases of life and 
death, that the governor can act independently of bis 
mini..ters. Still, the governor is not reduced to a mere 
dispenser of viceregal hospitalities, which I am bound 
to say they do dispense with a very liberal hand. If a 

• Merivale, Leektreo OD Colooizatioo, •• P. 660. 
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governor is an educated man, has common sense, and 
is familiar with political principles and precedents, he 
may be of much use in advising with his ministers, 
though it would be highly improper for him to take a 
side in pnrty politics, or engage in political intrigues. 
It is his duty also to set a high social· example, and to 
interest himself not only in the general progress of the 
colony, but, as far as possible, in the personal welfare 
and prosperity of the colonists engaged in the great 
battle of colonial life. And they generally do exhibit 
much sympathy in these matters. They make periodi
cal" progresses" through the colony over which they 
rule, and are hospitably entertained in the centres of 
popUlation." • 

British statesmen of various shades of political opinion 
have used similar language, more emphatically ex
pressed, in reference to the position occupied by con
stitutional governors under the British Crown. 

Thus, Lord Elgin, in words already quoted, dwells !:on! EJ

pointedly upon the weight and influence attributable to :~~~::'::". 
this office,and upon the beneficial results which a gover- ome .. 
nor can produce in the arena of colonial politics, without 
deviating from the strict line of his official duty! Else-
where, adverting to the altered position of a governor, 
as the imperial executive gradually withdraws from 
direct interference in colonial concerns, he says, " the 
office of governor tends to become-in the most em-
phatic sense of the term - the link which connects the 
mother country and the colony, and his influence the 
mcans by which harmony of action between the local 
and imperiol authorities is to be preserved." From his 
independent and impartial position, the opinion of a 

• R?yal o~~l. lust. Proceedings, the Duke of Newcastle'. commenls 
vol. \"11. p. _a:'. thereou, ante, pp. 66-6ti; and the 

f. Sl"e RIlle, p. 59. See a.lso Sir Duke of ArgyU's remarks. ill Han
George Bowen'8 observatiolls, with sard '8 l>eb. voL cxci. P 2001. 
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governor must needs have" great weight in the colo
nial councils; while he is free to constitute him~elf, in 
an especial manner, the patron of those larger and 
higher interests, - as of education, and of moral and 
material progress in all its branches, - which, unlike 
the contests of party, unite. instead of dividing, the 
members of the body-politic." • 

The Duke of Buckingham, when secretary of state 
for the colonies, in 1868, thus wrote, in a de"patch con
cerning the office of governor-general of Canada. lIe 
"is the representative of the queen, and the higheHt 
authority in a dominion vast in extent, occupied hy 
severallllillions of people, comprising within itself vari
ous provinces recently brought together which can 
only be knit into a mature and lasting whole by wiMe 
and conciliatory administration. Nor is the pOHition 
insulated. The governor-general is continually called 
upon to act on questions affecting international rela
tions with the United States. The person who dill
charges such exalted functions ought to pOHHel!ll not 
only sound judgment and wide experience, but all40 an 
established public reputation. lIe should be qUlllified 
both to exercise a moderating influence among the dif
ferent provinces composing the union, and also to bear 
weight in his relations with the Briti.~h minister at 
Washington and with tbe authorities of the great neigh
boring republic." k 

-------
• Th ... aagaciouo words form the 

c\ooing """tence of the Ia8t official 
despatch written by the Earl of El
gin, on relinquisbin~ the govern
ment of Canada. The,. were dated 
from Quebee, on Dee. 18, 1&». 
Walrond'. Letteno of Lord Elgin, 
pp. 126-128 . 

• This despatcb waa written to 
explain the re-.. why her )laj .... 
ty'. government felt it to be their 
duty to ad .... the queen to ref_ 
ber .-t to • bill paooed I>,. the 

dominion parliament to reduce the 
Ralaryof &he governor-geneT.d, which 
had !Jeen fixed by the Hrit .. h North 
America Act. ].ljfi7, 1IeC. )fJa, at 
£ 10,000 lII.erIing (<:a"",Ja s.... r .... 
pen, 1869, 110. j'1). .'.". Ibe oaJa.. 
ri .. now payable 11, all colonial W'" 
Yemora, see CoL Office Lid, 187~, 
p. 11. For dae (;o.emon' PenMion 
Acto (28 and ~ VioL .. 113, and 3.; 
and 3Il Viet. .. 29), _ iJ.uJ. p,2:J;I. 
See also eorreKpolJdeuee oonCNTIing 
the bea.,. espeooeo entailed upoa 



POSITION AND FUNCTIONS OF A GOVERNqR REVIEWED. 581 

Upon the expiration of Lord Dufferin's term of ser- Lord 

vice as governor-general of Canada, in 1878, a joint !!u~~~~ 
address was presented to his Excellency by both houses ~~~~~~~:,1 
of the dominion parliament, which bore testimony to 
the ripe wisdom, experience, and eminent abilities dis-
played by that accomplished statesman in his adminis-
tration of the government of Canada. Special mention 
was made in this address of the zeal and devotion mani-
ftlsted by Earl Dufferin upon all occasions wherein it 
had been in his power to promote Canadian interests; 
to his efforts and liberality in fostering literature, art, 
and the industrial pursuits; and to the beneficial results 
which had attended his visits to each of the provinces 
and territories of the dominion, for the purpose of 
familiarizing himself with their distinctive resources, 
and with the character of the inhabitants; and in avail-
ing himself of every opportunity to enlarge on these 
topics in eloquent speechtls, which had attracted atten-
tion throughout the empire, and contributed largely to 
an increased knowledge of Canada, its present condition 
and future prospects. Sir M. Hicks-Beach, her Mar 
jesty'S colonial secretary, in a despatch to the Earl 
of Dulferin, dated Oct. 15, 1878, congratulating his 
Lordship upon the estimation in which he wa.s held by 
all cla.sses in Canada, conveyed the queen's commands 
signifying the high appreciation entertained by her 
MI0esty of the great ability and judgment with which 
he had discharged the duties of governor.general. The 
secretary of state added an expression, on the part of 
her Majesty's government, of their conviction that the 
admirable manner wherein his Lordship had fulfilled the 
duties of the queen's representative had done much to 
strengthen and deepen in the hearts of the Canadian 

the governor of VictOli. in dis- sembly Papers, 1877-78, vol. rli. 
charging the duties of official bospi.. DO. 101. 
tality in tha~ colony. Victoria Alr 
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people that spirit of loyalty and devotion to the Dritish 
Crown and empire, of which there had been so many 
gratifying indications.' 

Our object in referring to these pleasing reminis
cences of the administration of Lord Dulferin in Cuna
da is not merely to record the high estimation in which 
his Lordship was held - alike by the Crown, the parlia
ment, and the people - as a conRtitutional govemor, 
but likewise to exemplify, by such a conRpicuoU8 and 
distinguished example, the appropriate field of action 
for a representative of the sovereign in a self-governing 
community. 

B ..... ft.. For, while a constitutional governor suitably ab~tain8 
t:.:.u~~ from direct interference with the ordina~y course of 
mnOT', public business, he has numerous opportunitie1! of con
oIIIce. ferring substantial benefits upon the colony over which 

he presides, and of strengthening the tie which con
nects it with the mother land. 

It is his e1!pecinl duty to acquaint himself, by per
sonal observation, with the country and its capabilities, 
and to ascertain by individual intercourse the condition 
of its inhabitants, and the quality, aim, and efficiency of 
its various local institutions. In his official tOlll'll fOf 
this pllrpOse a governof would naturally be called upon 
to make frequent fe!!pOnse to loyal addre88 of re"pect 
and welcome. In such utterances, in the delivery of 
speeche1! upon public occasions of a non-political charac
ter, and in his despatches to the secretary of sUlte, a 
governor is at liberty, from time to time, to direct at
tention, with the authority and impartiality becoming 
bis office, to numerous questions of public concern, as, 
fOf example, the peculiar advantages presented by the 
colony 88 a field for emigration or for the profitable 
employment of capital. He can likewise promote-

I Canada Commooo JounoaIo, April 11, 1878; DomiDioa Ofticial Ga
-. NOl'. 9, 11>.8. 
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by timely words of encouragement, of warning, or of 
judicious counsel- the varied and complex" interests of 
a rising, industrious, and progressive community j point
ing out, in a paternal spirit, the pitfalls and temptations 
to .be avoided, as well as the rewards to be anticipated 
from perseverance in well-doing, and from the cultiva
tion of harmony and mutual forbearance in every rela
tion of life.l 

Bearing in mind that the governor in a British pro
vince is a connecting lin\s: between the distant portions 
of a wide-spread empire and the august person of its 
monarch, who is everywhere honoured and beloved, 
and that his office is a symbol of the unity which pre
vails between the scattered members of a vast and 
powerful nationality, a constitutional governor is in 
duty bound to foster, within his own sphere, loyalty and 
devotion to the sovereign and attachment to the insti
tutions of monarchy, -,- which secure to the people the 
inestimable benefits of liberty, protection, and ad
vancement, in a higher degree than is afforded by any 
other form of government upon earth. 

Furthermore, the exalted position occupied by a 
governor under the British Crown enables him, after 
the pattern exhibited by the queen, - in the order 
and decorum of her royal court, and in \he. exercise 
of her great personal influence" - to encourage pub
lic and private morality, and to enforce the para-

J For unequa.lled specimens of 
puhlic u.ddl-esses by a colonial g0-
vernor, upon every imagina.ble sub-. 

i~:~I;f:r~k~!i~s~u~~io~!~~01~~~ 
uitiou to all c1a.sses and conditions 
of t.he people, it is scarcely neces.
sary to refer to the narratives of 
l .• ord Dllfferin's administru.tion in 
Canada.; written both bv Mr. Wil
liam .. eggo. and by Mr. Charles 
"'tewart, These works each con-

tain .erbalim reports of bis Excel" 
leney's eloquent, and instructive 
speeches. Admirable addresses. up
on various questions of publio con-

tie:'h~:Ob::~te:eli~~~a~ !th~; 
colonial governors in Austr~&. and 
elsewhere. with very beneficial ef
fect. 

• See Todd. ParL Govt. voL i. P. 
203. 
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mount obligations of religion among~t the people, so 
far as he jllBtly may, in a country which posseHses no 
established church, and where all Christian denomina.
tions are upon a footing of equality. 

These considerations, however, while they cannot be 
overlooked or overestimated in reviewing the benefi. 
cial effects of monarchical rule, as administered by a 
constitutional governor under the British Crown, are 
foreign to the special scope of this treatise. It has 
been the aim of the present writer to define, with the 
utmost possible precision and impartiality, the actual 
position and functions of a governor in his political 
relations, so far as the same are capable of being de· 
termined by reference to authoritative documents and 
other unimpeachable sources of knowledge. 

In the admirable summaries of the duties of a go
vernor, quoted at the commencement of this chapter 
from the writings or speeches of men of reputation and 
experience in public alfuirs, we find but slight allusion 
to hill. essentially political functions. This subject, 
however, is of vital importance; and it is with a view 
to supply this deficiency that the present work bas 
been undertaken. 

The general conclusions arrived at in the preceding 
chapters, after a careful investigation of the several 
questions therein discussed, may be briefly epitomized 
as follows:-

1. The position of a governor in a colony possessing 
repr_ntative institutions, with "responsible govern· 
ment," is that of a local constitutional sovereign. 
Whatever other powers may be conferred upon him 
by the law oC the particular colony, he is, by virtue 01 

his commission and instructions from the Crown, the 
representative oC the queen in this part of lIer do
minions, who is lIerself the source of all executive au
thority therein. He has his responsible ministel"l:l, who 
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advise him upon all acts of executive government and 
in all legislative matters.' The identity of .aim and the 
mutual co-operation in endeavour which must invaria
bly subsist between the representative of the Crown 
and his constitutional advisers is a pledge and assur
ance to the people that they enjoy the full benefit and 
security which the monarchical element is capable of 
affording in our colonial system, combined with the 
advantages of ministerial control and responsibility.m 

2. A constitutional governor should never be held 
accountable, within the sphere of his government, for 
the policy or conduct of public affairs. This responsi- lIia ~ 
bility devolves unreservedly upon his ministers, who i1'ili;;:' 
share with him in the functions of sovereignty which 
he exercises under his commission from the Crown, on 
condition that they assume full responsibility for the 
same before the local parliament and the constituent 
body. The governor.is personally responsible only 
to the supreme power from whence his "authority 
is derived. 

3. The position of a constitutional governor towards 
those over whom he is set as the representative of 
the sovereign, and especially in relation to his minis-
ters, is one of strict nentrality. He must manifest no No porti •. 

bias towards any political party, but on the contrary san. 

be ready to make himself a mediator and a moderator 
between the influential of all parties; and he mllst be 
uniformly actuated solely by a. desire to promote the 
general welfare of the province or dependency of the 
empire committed to his charge. 

4. A constitutional governor is bound to receive as Ria poli';' 

his advisers Bnd ministers the acknowledged leaders of ~:!. ad,ia

tha.t party in the state which is able for the time being 

I Sir T. Erskine May, in Com- • See Walrond, Letters of Lord 
moIlS Papers, 1S79. 1l0. 130, pp. Elgin, pp. 120-12.1. And see _. 
6.7. 1'16. 
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to command the confidence of the popular RSsembly ; 
or, in the last resort, of the people, as expressed on 
appeal through their representatives in the local par
liament. And it is his duty to cordially advise and 
co-operate with his ministers in all their efforts for the 
public good. 

5. In furtherance of the principle of local self
government and of the administration of the execu
tive authority in harmony with the legislative bodies, 
it is ordinarily the duty of a constitutional governor to 
accept the advice of his ministers for the time being in 
regard to the general policy and conduct of public 
aflairs; in the selection of persons to fill subordinate 
offices in the public service; and in the determination 
of all questions that do not require to he disposed of 
in conformity with special instructions from the impe
rial government. 

m. iDtelli- 6. In order to enable & constitutional governor to ::::;:0- fulfil intelligently and efficiently the charge intrusted 
.... y. De- to him by the Crown, he is bound to direct - as, by his 
......,.. commission and instructions, he is authorized to re-

quire - that the fullest information shall be afforded 
to him by his ministers upon every matter which at any 
time shall be submitted for his approval; and that no 
policy shall be carried out or acts of executive au
thority performed by his ministers in the name of the 
Crown, unless the same shall have previously received 
his sanction. 

7. While, as & general rule, & constitutional governor 
would naturally defer to the advice of his ministers, 80 

long as they continue to posBe88 the confidence of the 
popular chamber, and are able to administer public 
affiUrs in accOrdance with the well-understood wishes 
of the people, as expressed through their representa
tives, if at any time he should see fit to doubt the wis
dom or the legality of advice tendered to him, or 
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should question the motives which have actuated his 
. advisers on any particular occasion, - so as .to lead him 

to the conviction that their advice had been prompted 
by corrupt, partisan, or other unworthy motives, and 
not by a regard to the honour of the Crown or the wel-
fare and advancement of the community at large,-
the governor is entitled to have recourse to the power 
reserved to him in the royal instructions, and to with-
hold his assent from such advice. Under these cir
cumstances, he would suitably endeavour, in the first 
instance, by suggestion or remonstrance, to induce his Or remo ... 

ministers to modify or abandon a policy or proceeding .tranc •. 

which he was unable to approve. But, if his remon
strances should prove unavailing, the governor is com-
petent to require the resignation of his ministers or to 
dismiss them from .office, and to call to his councils a. 
new administration. 

8. The circumstances ,under which a governor would 
deem it discreet and advisltble to have recourse to his 
reserved right of dismissing a ministry must be deter
mined by himself with due regard to the gravity of the 
proceeding, and to the responsibility it would entail 
upon him to the Crown. But this prerogative right can 
only be constitutionally exercised on grounds of public 
policy, and for reasons which are capable of being ex-
phtined and justified by an incoming administration to 
the local Assembly, as well as by the governor himself 
to the imperial authorities. 

And of 
changing 
h18mi
nisten. 

9. Upon It change of ministry, it is essential that the N ... mi. 

gentlemen who may be invited by the governor to form ~~~~~hl; 
a. new administra.tion shall be unreservedly iuformed for his 

by him of the circumstances which led to the resigns- act. 

tion or dismissal of their predecessors in office; and 
that they shall be willing to accept entire responsibility 
to the local parliament for any acts of the governor 
wpich have been instrumental in occasioning the resig-
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nation or effecting the dismissal of the outgoir;g minis
try. For it is an undoubted principle of EngliHh law, 
that no prerogative of the Crown can be conHtitution
ally exercised unless BOrne minister of state is ready to 
assume responsibility for the same. lIenee, the au
thority itself remains inviolate, however the propriety 
of its exercise may be questioned, or its use condemned 
The authority of the CroWD, in the hands of the queen's 
representative, must invariably be re"pected; and no 
one subordinate to the governor should attribute to Ilim 
personally any act of misgovernment., his miui.ters 
being always answerable for his acts to the local parlia
ment and to the constituent body. 

10: A constitutional governor is personally reHponHi
ble to the Crown for his exercise of the prerogative 
right of dissolving parliament; and he is bound to 
have regard to the general condition and welfare of the 
country, and not merely to the advice of his ministers, 
in granting or refusing a di880lution. And, should he 
deem it advisable to insist upon the diHl!Olution of an 
existing parliament contrary to the advice of his minill
ters, he is not debarred from taking steps to give effect 
to his decision, because his ministers for the time being 
are sustained by a majority of the local as..emhly; al
though such an act, on the part of the governor, 
would neceSl!l\rily involve their resignation of offiC'Al. 
But no governor has a constitutional right to proceed 
to dissolve parliament under such circumstances, unless 
he. can first obtain the services of other advisers, who 
are willing to become responsible for the act; and 
unless he has reasonable grounds for believing that an 
appeal to the constituent body would result in an ap
proval by the new Assembly of the policy which, in 
his judgment, rendered it necessary that a disl!Olution 
of parliament should take place. , 

11_ In the ultimate determination of all questio~ 
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wherein a constitutional governor may see fit to differ Verdict of 

from his ministers, the declared intention of the queen ~~.r;r~· 
that" her Majesty has no desire to maintain any system vail 

of policy among her North American subjects which 
opinion condemns,' '- a principle which is equally appli-
cable to every self-governing colony, and which has 
been freely conceded to them all, - requires that the 
final verdict of the people in parliament must be ac-
cepted as conclusive; and that the governor must be 
prepared to accept an administration who will give 
effect to this verdict, or else himself surrender to the 
sovereign the charge with which he has been entrusted. 

12. It is inexpedient and objectionable in principle Non-inter

that a constitutional governor should take any part in ~~':e":n 
controversies between the legislative chambers in the ~~::. ... 
colony upon questions of privilege, or concerning the 
relative powers of the two houses under the constitu-
tion, so long 8S the rights of the Crown are not involved 
in such disputes. If he should ultimately see fit to dis-
solve parliament with a view to the determination of 
protracted legislative disputes, it must be clearly seen 
that he intervenes for the purpose of mediation, and as 
an appeal to the arbitration of the people, and not as 
helping one house against the other. 

13. In questions of an imperial nature, wherein Inlpe~al 
the reputation of the British Crown is concerned, or que.t,ons. 

the general policy of the empire is involved, - as, for 
example, in the administration, by a governor, of the 
prerogatives of mercy or of honour; or the reservation, 
under the royal instructions, of certain bills which had 
passed both houses of the local parliament, for the sig
nification of the queen's pleasure thereon,-it is the 
duty of a governor to exercise the power vested in him, 
in his capacity as an imperial officer, without limitation 

• Lord John Russell'. despatch 1879; Cansda Asaem. Jouru. 1S43., 
to Go,'ernor Thomson, of Oct. 14, appx. B. B. 
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or restraint. Nevertheless, upon such occasions, II consti
tutional governor should afford tohis ministers full know
ledge of his intentions, lind lin opportunity of tendering 
to him whatever lid vice in the premi8es they may de
sire to offer; IIlbeit the governor is bound, by his 
instructions lind by his obligations lIS an imperial 
officer, to act upon his own judgmcnt and re~poIlHi
bility, whatever may be the nature of the advice 
proffered to him by his ministers. In all such cases, 
the responsibility of the local ministers to the local 
parliament would naturally be limited. They would 
be responsible for the advice they gave, but could not 
strictly be held accountable for their advice not having 
prevailed. For," if it be the right and duty of the 
governor to act in any case contrary to the advice of 
his ministers, they cannot be held re~ponsible for his 
action, and should not feel themselves justified on ac
count of it in retiring from the administration of public 
aflaira" 0 

But, according to constitutional analogy, no such 
right should be claimed by the governor, except in 
cases wherein, under the royal instructions, he is bound 
lIS an imperial officer, to act independently of his mi
nisters. And if his discharge of this duty should be 
felt, at any time, lIS a grievance, either by his own 
advisers or by the local parliament, it would be a rea
sonable ground for remonstrance or negotiation with 
the imperial government; bllt it could not, meanwhile, 
absolve the governor from his obligations to the queen, 
under the royal instructiona It is, neverthelclII4, sup
posable, in an extreme case, that the local parliament 
might lISSume the right oC censuring a ministry Cor 
advice given upon an imperial question, or beca\I8C 

• Lord CanJaI'VOI] '. new of the -..! in the tnt; cited in Canada 
position of a "'"P"ruDble miniotry in s.... PapenI, :18'16. no. 116, p. 82. 
a oolooy, under the ein:umstao"", ADd lee ante, pp. 25i>-262. 
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they did not resign upon a particular occasion when 
their advice was not followed! 

14. While it is objectionable in principle, and of ~~ponoi. 
rare occurrence in practice, that appeals should be ~~~~r:~l 
made to the Imperial Parliament, in cases of difference :~~a
between a governor and the colonial executive or legis-
lature, over which he presides, or has presided, - so as 
to lead to the renewal in the British Parliament of local 
political contests,-yet the authority of the Imperial 
Parliament to discuss all questions affecting the interests 
of any portion of the empire, the honour of the Crown, 
or the welfare of her Majesty's subjects in any part of 
the globe, and to advise the Crown upon the same, is 
unquestionable; and a governor or ex-governor of a 
British province must never lose sight of his responsi-
bility, not merely to the Crown in council, but likewise 
to both houses of the Imperial Parliament, by whom he 
is liable to be censured 'or impeached for misconduct in 
office.' 

15. In the absence of definite instructions, or posi- Briti',h 

tive law, it is the duty of 0. constitutional governor to practIce. 

be guided upon all questions that may arise, or matters 
that may be submitted to him in his official capacity, 
by the usage of the Crown in the mother country; 
which he should endeavour to ascertain and to imi-
tate, so far as may be consistent with his position and 
responsibility as a colonial governor. 

16. Finally, inasmuch as all local parliaments or pro
vincial legislatures in the empire are, within their as
signed jurisdiction, absolute and supreme, save only as 

p ~ee a precedent of this kind, 
but which did not lead to the resig .. 
nation of ministers, ante, p. 266. 

• See ante. pp. S:J. 34 i Earl 
Grey. 1I811S. Deb. vol. cm. p. 1280; 

~~e G!~;~:e'~:;n~:~ :;- ~;.~~:~ 
Guiana, ilAJ. vol. e\'ii. p. gao. J)u... 

bates in Parliamf"nt upon the con
duct of Govemor Eyre, of Jamaica, 
in 1866 and 1867, of Govel'llor Dar
ling, of Victoria. in 1668: of G0-
vernor IIpnn~y. of Harbadoes, in 
18';'6; and of C'ril\'ernor Bartle Frere, 
of the en lW' of Good Hope, in 1879. 
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respects the constitutional control of the Crown, it fol
lows that the governor in every colony or province 
is, within the limits of his commission and delegation, 

vernor. entitled to be accredited with sil11ilnr rights, privilegcM, 
and responsibilities to those which appertain to the 
sovereign in the parent state. Moreover, the neceH
sary and lawful functions of a governor, who is the 
representative and personal embodiment of the monnr
chical principle in a British colony under parliamentary 
government, and who administers the authority of the 
Crown within the same, are neither diminished nor re
strained by reason of the gradual emancipation of the 
colony from imperial control in the regulation of its 
internal affairs. 

High .. of 
the Crown 
in .limit.
ed moo. 
archy. 

The authority herein claimed, on behalf of a constitu
tional governor, is that which indefeasiuly belongs to 
the Engli~h Crown in the political system of the mother 
country: not, be it observed, the authority exercised 
of old times by the personal government of sovereigns 
ruling despotically, with no one directly accountable to 
parliament for their actions; bllt that tempered fonn 
of royal supremacy, limited and defined by law, and by 
those maxims of the constitution which owe their origin 
to the (so-called) revolution of IG88. For that revolu
tion was no uprising of a democracy bent on destroy
ing existing institutions: it was, on the contrary, a 
legal settlement by Parliament of the relative poweJ"ll 
in the state; a settlement which guaranteed to the 
nation the inestimable advantages of a constitutional 
monarchy, combined with the freedom, elasticity, amI 
responsibility which appertain to a ministerial execll
tiYe ruling under parliamentary government. 

And..... In conferring "responsible government" lIpon her 
:..::;-- colonies, it was the design of Great Britain to convey 
............ to them as far as possible a counterpart of her own 
..... L institutions. By this system, it was intended that the 
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vital elements of stability, impartiality, and an enlight
ened supervision over all public affairs should be 
secured as in the mother country, by the well-ordered 
supremacy of a constitutional governor, responsible only 
to the ,Crown; whilst the freedom and intelligence of 
the people should be duly represented in the powers 
entrusted to an administration co-operating with the 
Crown in all acts of government, but likewise respon
sible to parliament for the exercise of their authority. 

The administration or cabinet, as has been justly Reapo.a\. 

re?Iarked by Mr. Gl~dstone, "st~nds between the sove~ ~~~t~'bL 
reIgn and the parliament, and 18 bound to be loyal to Det. 

both.'" It may not separate itself from the Crown 
lest it should degenerate into a. ministerial oligarchy, 
f!wallowing up those rights of the monarchy in the 
body-politic which are the eminent safeguards of politi-
cal liberty and of national honour. But it should be 
equally mindful of the loyalty and deference. due to 
the Crown as of the responsibility owing to parliament. 
It is in the just recognition of both responsibilities that 
ministerial authority under parliamentary government 
is freed from the encroachment and contamination of 
corrupt influences, and made conducive to the prosperity 
and progress of the commonwealth. 

In conclusion, let me recall the seasonable words of Forbea ... 

caution contained in Lord John Russell's despatch to ::'~.i.:.d 
the governor-g~neral of Canada., of Oct. 14, 1839, _ :~~.a1;.. 
a despatch whIch has been termed "the charter of aenliaL 

responsible government," as it was the first official 
communication to introduce that system into a. British 
colony: "Every political constitution in which differ-
ent bodies share the supreme power is only enabled to 
exist by the forbearance of those among whom this 
power is distributed.. In this respect, the example of 

• Gleanings in P .. , Years. vol. t, England, ita People and Polity, YO!. 
quoted with oomments in Eeoott'. ii. p. 113. 

38 
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England may well be imitated. The sovereign using 
the prerogative of the Crown to the utmost extent, and 
the House of Commons exerting its power of the purse 
to carry all its resolutions into immediate effect, would 
produce confusion in the country in less than a twelve
month. So in a colony, the governor thwarting every 
legitimate proposition of the Assembly, and the As
sembly continually recurring to its power of refusing 
supplies, can but disturb all political relations, embarrBIIs 
trade, and retard the prosperity of the people. Each 
must exercise a wise moderation. The governor must 
only oppose the wishes of the Assembly where the 
honour of the Crown or the interests of the Empire are 
deeply concerned; and the Assembly mW!t be ready 
to modify some.of its measures for the sake of har
mony and from a reverent attachment to the authonty 
of Great Britain." • 

These counsels. of moderation, though immediately 
addressed to a popular assembly about to assume en
larged powers under a new constitution, are equally 
applicable to all parties and public men who are iuvited 
to assist in the working of a machine so delicate, 80 

complex, and so carefully balanced, as parliamentary 
government in the colonies. 

• Canada Asoem. Joom. l8U, appx. B. B. And lee MerlYale on ColD
nizatioo, eel. 1661, po 658. G1adatooe'. Gleaoiogo, vol i. p. 2til. 
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- - - - eommiMioD to pft'lWl', 
72. 83 a. 

- - - - Lmr war. ad wrinUt. 
rial dillkal'1, ~ 

C.m.r, Hr. G. E., 232. 
~q,ehon. I...ieu~mIOI', us. 
~ ~t 001001, _ .. od-
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81!~~~! U~:~::Jo~C:::Q~e~~':iand, 
16'-158. 

- - into other Australian colonies, 
155, 158. • 

- - into New Zealand, 158. 
- - into British Columbia, 159, s77. 
- - into dominion of Canada, 159 no 
- - into United States of America, 

160. 
Church of England, subject to the 

Crown and to the lnw, 304. 
- - - in Canada, 805, S11. 
- - - in other colonies. 306-8] 4. -

See also, Ecclesiastica.l pre
cedence j EcclfJSi.astical. ti· 

Church of i!;~. ~~ ~:aU:(!;:tho
C~~1~hR~r~:S:1~' See Presbyte. 

rian Church. 
Civil list in the colonies, 174. 
Civil 8tlrvants. - Set: Public ofHce1'l. 
Clergy reserves in Canada, 805. 
Coastmg trade of colonies. 1791 187. 
001e080 cnso, 229 ft., 807. 
Colomb, Cop~ J. 0., SOS "-
Colonial government, old a.nd new 

metholls of, 2", 25. - ~ also Pro
vincial governments j Responsible 
government. 

Coionillliegislation. - &I Legislation; 
Provincial legislation. 

COllllU8uder-in-Chief of colonial forces, 
279. - Su also, Smyth, Sir E. 8. 

Copyrigllt legWation in Canada, U7. 
Correspondence. - Su Despatches. 
Courts of law, control and iuterpret 

colonial legislation, 219-225, 365, 
875. - Set also, Supreme Court. 

Courts-martial, 275, 2S0. 
CrowD, ita cOlUititutional functions, fi, 

28, 430. 
- its supremacy in eccl~iastical mat. 

ters, S04-318. - S". also, Impe
rit\l control i Legislation i Minis· 
tel'8;So~. 

en .... n.y legislation in Canada, H!!, 
182. 

- in Queensland, 152. 
Customs duties, onller Imperial Acts, 

1 n. - &c also, TanH's. 

DARLING, ~ir Charles, his govern
ment in Victoria, lOS. 

- - - eeusn"'4 and dismissed from 
office, 106. 

- - - h. prot.este egainst dlamisaal, 
107. 

DUB 

. Darling, Sir Charles, is popoJar in the 
colony, 108. 

- .- - is pensiont~d, and dies, 119 71.. 
Dal'ling, Lady, gt'&nt to, by VictOl'ia 

parliament, 109. 
- - - - disapproved by home go~ 

vernment, 110. 
- - - - proceedings thereon, 112. 
- - is a::~~I~t9 a!~er her husbanu's 

Deceased Wife's Sister Bill, disallowed, 
101. 

Defence of the colonies,. 295-303. 
Denison, Govemor Sir W" is n>pri

monded by colonial secretary, 100. 
- - bis firmness on other occasions, 

105 ft., 4-48. 
- - irregular proceeding in a. land 

grant, 454. .. 
- - present to him by Van Diemen's 

Land, 122, 
Despatches to and from colonial g0-

vernors, 93, 582. 
- when presented to local parliament,· 

98--99. 
- confidential, 93, 95. 
- - on the Victoria udead-Iock," 97, 

120. 
Differential duties, 180, 182, 19~. 202. 
Disallowance of colonial enactments. 

137-16J. 
- of lel'Ovincial acts. - Se, Provincial 

Di8801utfo~a!}OP~r1iament, prerogative 
of, 13. 

- - - when and how to be exercised, 
625. 

- - - colcnial precedents, 528-569. 
- - - rules gov~fIling the same, 510. 
- - - conditionally granted, 648, 

672. 
Divorce Bills, to be l'ese"ed by a. g0-

vernor, 132. = = di:ly!:oo:al~~~ 132 n. 
Dorion, Chief J ustic8, Sir A. A. 384. 

&e also, Brown., G. 
DrnJ:r. Chlef Justlce, (5 "" 190.,368. 

D\C::!d~):-a:~h{~veBri~:rn~:.i~::'~ 
bis, 167. 

- - - action in Lepine's caSf', 269. 
- - - speech at Hillifu. '4S n. 
- - - administration in Canada. 

U4-448, 581. 
- - - his public addres;es.. 583 ... 

D:{~ti:~ a~d ?a;:;::St!d.k:3~~r & die-
Durham, Earl of, I?l'ort on affairs of 

British North America, 66. 
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EAt~ !~~~~~,~~t!l~d:~, ~ntB 
_ - treat..y.making power in, 193. 

- - 1&:. ~n~r:;~ "~z:.IlB~::;:r. 
Ecclesiastical mattel'l in the colonies, 
30~318. 

- l,rP.Cetience in the rolonies. 228, 236. 
_ titles in the colonies. 238. 
- - in the mother country, 314. 
Eilinburgh, 1L R. H., the Duke of. 

visit to Australia, llli. 
Education in Canada. - See British 

North America Act; New 8ruo. 
wick School Act; Prince Edward 
Island School Act. 

ElectIOn petitiollS trial, in province of 
Quebec,22 •• 

- - - validity of dominion legisla.-
tion thereon, 383. 

Elgin, Earl or, 51H10, 579. 
Escheata and forfeitures in Canada, 400. 

.. ~~c~~ir~:J:WAe:: l;~~;~.Britiah 
Executive Council. - &e Cabinet ; 

Governor in Couucil; Privy Coun
cil for Canada. 

Ezecutive Cooncillol'8, their title, in 
and out of office, 230, 231. - Ike 
alao, Minirten. 

ETu';:!;."" of public 1DODeJ. - &e 

ktndition of·offend .... 208. 
-- - - la .... ill Canada, 204-21 L 
- - - in AuotraIia, 206. 
- - - recfllt treaties, 208, 21 L 
- - - roval COIDIIliarlon on, 210. 
- - - LOmirande ..... 211. 
ErtJa.territoriai juriadiction, 1 ", 192& 
Eyre, GoTemor, 591 ... 

F EDERAL SYSTEH. in Britioh 
colon .... tot. - &e aJ.o, BritUh 

North America..Act; ProriDcial G.,. 
vemment&. 

r ........... Governor. G .... !8 a_ 
hitioll ,,"de< protest of padiammt, 
538. 

Y",h..,., Hr. Justi<e, 368 ... 
Foo.mifT. Mr. Jutiee, 310, 383., 386. 
roX, Sir W. 578. r........... )(r. E. A. 58, 48l" 472, 

527 .. 
rreneh duty on c...diaD sbq., 193 .. 
r ...... Sir Bartle, hio administntioll ill 

_ Alri<o, 72, 99, 284-2P5. 

GALT, Sir A. T, .. Caaadiaa las
otioa, 181. 

CI01' 
Galt, Sir A. T., r.aldont min_ for 

Canada, 186. 
- - conductl tnule ne')otiationl with 

France and Spain, 202. 
- - receivea bonoun from the CI'01n1, 

232. 
GanlinBr'. cue, in New South Walea, 

26t. 
German settl.,. III Canada. - &e N ... 

turalization. 
Gladetone, Mr. W. E. On tbeQueen, 8. 
- - quotations (rom bie writinga, 22, 

316 ft. 6g3. 
Goodhue Estate Act, 364 n, 3IJS. 
Govnnor, colonial, powen under the 

old ayltem, 24:. 
- - .~~~ ;;d controlled by the 

- - hill Jrn'C"'lence, 228. 
- - commiMion and inlltrumonJ, 28, 

31, 35, 70, 77-lfO, 92, 253. 
- - tenD of Jtemce, 90. = = :=::. ~~.:h!:!ed~~l . 
- - bis aaJary and .ren-wn, 680 .. 
- - centrured by Imperial gOf'em .. 

Dlf!nt or parliament, ~, 101, 
104,507, SII.-&< aJ.o, 1m. 
perial Parliament. 

__ propoeed un.Uft of, in hUi cow.. 
ny, ,n, 2&9, 454-, .f!'i5. 5[,3. 

__ tonctiOM and authority ond« 

~~.ta4~. 5lf~;::.Dlent, ____ I ,""""""iWity to tho 

Crown and Parliament, and to 
_ or law, 33, 76, 591. 

__ DOt p;nonaHy al"..eouDtable in hi. 
colony. 41, 5Fs5. 

- - hit political DP1ttralit1 and iJD.. 
partiality, 59, 571, ~75. MS. 

- - h .. dot,. in dilJputei between the 
two bouta. 443, 4l1O, 601, 52S, 
534, 5;2, 580. 

--l'«DOfl.Itra.tfoA with ~lati .. e 
Council for giving leade,.hip 

- - m!t a.f::;:e :;h:re~ ~!, 40, 
104, f3~. 

- - may not act without adflce" 336, 
• 585. 

- - lDay ft'j'-Ct ad..v..e ~ minimn, 
and dismile his ministry, 40, 
63. 420, 446. 448, 4.3, 583. 

- - prerioua _....t to .... of l!"" 
_ont UJd J,gisIatioa, 153, 
4U- 5M~ 

- - DOD-in:terlmmee iD roatiDe mat .. __ 4to. 
___ ..,iD\ocaI--.431,433. 
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Governor, colonial, non·interferenee, 
except to maintain the law, or to 
protect the people, 68, 43a-HO, 495, 
606, 686. • 

- - gives or withholds assent to bills 
aud· to administrativo acts, 
432, HI, 455.-&.01 .. , Billa. 

- - appeals to Imperial authority, 
n,162. 

- - consults law officeJ'fl of the 
Crown. - &. Law Officers. 

- - not to accept presents. - &~ 
Presents. 

- - decides questions of precedence, 
234. 

- - administers prerogative of mercy J 

, 251-274. 
- - issues amn08ty proc1.&mations, 

267. 
- - his duty in military and naval 

matters, 274-293. 
- - his reserved J)Owen, 432. 
- - - - - their beneficial exercise" 

459, 592. 
- - powers in relation to local, JI81"

liarucnt, 406. 

- - co:~t~}~~n: :i:Oh~r! ~rv~ 
liament, 64lHi47, 670-5i3, 
688. 

- - his 8pt'ecbes and despatches, 582, 

~~D:-~ ~ a:~SO:,2fm~~i!i 
'l.uestiona; Ministerial re.spon. 

Govomo:~~~uncilJ their collective 
authority, 37, 3U. 

- - - bulliut'SS before them, 38. 
Governor-genoml of CanauBi his com. 

mission and instructions, 80. 
- - - his saillry, 144, 580 ft. 
- - - his p~en~, 228. 
- - - his office, 580. 
- - - his right to appoint queen's 

counae1, 241-246. 
- - - wbethE'T he may aet inde

t:ndently of ministers in 

gie:i~~~n7it~3}~'i:c~ ~ 
a!.o, Provlnclal legisJa. 
tion. 

- - - his. supremacy over the pro-
VlU .... 888, 403. 

- - - - how exercised, 40f. 
Granrille, Earl, 6. 
Gray, Mr. Justice J. H., 158, 190. 
O"",t Seal, or Canada, 2H. 
- - for lua.dian provinees, 247, 

~' .01.-s.. alao, Nova s.o. 

DIP 

Grey, Earl, on parliamentary govern
ment, 12, 68, 60 __ 

- - on New Zealand governmen~ 
820. 

G~te!rd:V~~~8J ~8Ddeu lor 
- - protests against grdllt of imperiol 

hUDOW'lf in a colony, 239. 
- - &etion concerning New Zealand. 

defences, 300. 
- - asks governor to veto Q. bill passe\! 

by both Houses, 456. 
- - asks for a dissolution, and is 

twice :refused, 544-547. 
- - denies governor's right to refuse 

a di.sSolution. 545. 
- - is allowed & dissolution by an

other governor, 548. 
- - is defeated and resigns, 550. 
- - attempts to keep new premier 

out of the Houl5e, 551. 
- - behaves bTegularly to Govell1or 

Robinson, 552. 
Gwynne, Mr. Jastice, 194 fI, 827, 886. 

H AM~n~~~~m~~!~l ::::, ~~oc:: 
Harrison, Chief Justice, 34S. . 
Head, Governor Sir E., and the Brown .. 

Dorion ministry, 529. 

:~::k, ~r~ ~~f~:J ~8:~6S!~. 
Honours and titular distinctions from 

the Crown, 225. 
- - - granted to c<,lonists, 226. 
- - - confened 00 Canadian states-

men, 232, 240. 
- - - by the Prince of Wales in In

dia, 241 ft.. 

- - - conferred by the Crown in 

House of C!~~:~-:i:f ~~::: 23J: 
dresses the Queen on extra~lition, 209. 

--- - on naturalization.216, 217. 
- - - - on New Brunswick School 

Act, 350. - Sa alao, 
Speaker; Supply. 

Rouse of Commons (impenlll). its su
premacy in the &tate, 15, 2], 589.
&fJ also Imperial Parliament. 

Hunt, Louisa (of Taamania), ease of. 
266. 

Hypoth.lioal ...... and oonditions, 572. 

l'dMlGRATION into Canada, legis
lation upon, 827.- &. alao, Cbi

nese imnligrationo 
Imperial control, maintenanCl ot over 
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DIP 

.. If.governing colonl... 27, 8f, 62, 
71,76,87,172,1811. 

Imperial control over New Zoo,1and pr0-
vincial legislation, 321. 

- - over llouth Africa Ioc:aI legiala.
tiODt 323. 

- - rel~t~~::tu:vC!n~;;,13~t 
340-3,8. 

- - - with a certain proviso, 359. 
Imperial guurantee of colonial loau, 

16,. 
Imp-rial inteTposition in colonial a' .. 

faint, when jwrtifiable, 161, 178, 359. 

l~\:.~~.P':~~el~~=i~ 
lation, 34, 168, 188, 1112-

- - its wwom in action and debate. 
428. 

- - w..:u.... the conduct or colonial 
goveniOTS, 62. 100, 107, 109., 
119,293, 591. 

- - 1egi9lation affecting the colonies, 
189 ... 310. 

- -Iegiolateo aubject only to ita OWD 
discrP.tion, 191. 

ImperialIJ.Qe8tions, duty of • governor 
in relation to, 34, fl, fi89. 

Ind;'m. and Indian Ianda in Canada, 
193 ... 390. 

Indian treaties in Canada, 193. 
Insolvency laws in Canada., 376. 
JlIstMlctil)n~ to goveruon, & pert of 

constitutional law, 31 .. - See 
allO, uonmor; Go",ernor-General of 
('ana(la; LieutenanWlOVerDOlI in 
Canada. 

J A~~~~A. IOSpODlIible ga .. mment 

- its constitution ehan~ 75, 173. 
- conduct of GOTernor Eyno ... 591 .. 
Jervou. )[lIjor·('.e~1 Sir W. Y., on 

colonial derence, 298-301. 
- - proceedingB as Gonroor of South 

Ao...tnUia, 299, 483. 
Jesuit... in British domioion, 318. 
.1'oly. Mr. H. G., hia admioistratioo., ~ 

ffJ6-4U. 
- - a.k. for • diaoolutiou, and io 

ma..d, 56;;...569. 
- - resignJ. offiCPl' 570. 
J nd~ ..... ""powem! to act .. odminio

""t<mI, ~I. 
- thnr rr-l ...... =, !30. 
- their duty in crimiDal trialI and 

)lOJ'do ... 25Z-25f. 
- th .... remoTa! from oBiee, fl8.

lY~.t.o, ('oar1&. 
Judicial ComR>i ..... - See Pri..,. Coon

ciL 

LIII 

"KINO can do no wrong," 1, I . 

- Ill:t:,t ~o~: !a~y~~~ 

LASH, Mr. Z. A., on provincial le· 
gislatlon, 37 J. 

Lamirande extradition CMe, 21L 
Law. - &t Governor; King. 
Law Offit:eJ"JII of the Crown (C'o1anial), 

consulted by the govenJOr, 46, 134., 
496. - Sa al80, Attorn~y·GeDeraJ;: 
)1ini.ster tit J1U,tice. 

- - (Imperial) coml1ll .. d by • go
vernor. 134. 347, 365. 

- - their opinion II01lght by Jocal 
government or Jegilllature, ]36. 

- - Dot to be given to I)rivate per-
1IOJl0, 136. 

- - or to an opposition in parlia. 
ment, ]36. 

tv!;~ Jr,:.e~meDt buaineII. - lJu 

Leeward hland., 75. 
~lation, colonial. controlled by the 

('town, 3.f. ]25-161. 
--diallowed.127. 
- - if " repugnant Of to imperial law, 

133, JaS, 219. 
- - lUJ""Vi •• d by imp<rial author\-

- - Int:;:.:..~ and controlled by 
eoortA orla., 219-225. 

--local rightl mJllf'Ming, 126, 129, 
219. - JJu allo, PlOriucial 
Vgialatuml. 

- (AuJttralian) iUJpmaJ control ova, 
lr.I-16J. 

- (Canadian) im,.....nal eontTol OYer, 
]3lJ-1fil. - Jiu alHO. Canada. 

- (proyjQcial~ 'n ('''halla) thl" Qo,.en 
in council .. ·Iaims DO juriediction 
OYer, 34%-358. 

- - .Ying only Fe1IefVffl right. of the 
Crown. 3;,9. - &e alao, Pro
$cial Il!gi~lation. 

l..etriliatin Council - 8u Senate; 
Supply; Uf'I""" ...... 

Lepine" cue m (' ... ada. 269. 
Letr.Jlier, Lieotmallt.gtJ't'erDOI', hia eue, 

4O!i-.f25, .f57. 
- - hi> "" .... to TOI'OIJto Berorm .A. 

lOciation, 4~8 11. 

Lieatmant-goyemot' in a colooy. fl. 
--h"~,2"~. 
Li.mtenant~ernon. 0( prm10ea iD 

Canada, thnr I~ 2211. 
- - their title, 231. 
- - their eormniooimI, 162, 389. 
- - tbrir tenure 01 aftiI:f', 3SIO. 41'-
- - their limited pow .... 3111-4112. 
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Lieutena.nt.governora of provinces in 
Canoda, &8 representa.tives of 
the Crown, 892-402. 

- - their responsible advisers, 399, 
458. 

- - may be dismissed at ,discretion, 
405, 411, 419. 

- - instructions for their guidance, 
362, 389. . 

- - their rela.tion to the provincial 
legislatures, 329, 894. 

- - give roynla.sseDt to bills, 329, 362. 
- - reserve bills for ~vel'nor.gener. 

o.1'a cousideration, 3S0, 863, 
897. 

- - withhold assent froID bills, 894-
897. 

- - rule as to their receiving pre
sents,124. 

- - may not appoint queen"s coun
sel, 241. 

- - judicial decisions as to their 
pow""" 400. 

- - responsible to the governor-gen
eral in OQullcil, or dominion 
executive, 4:02-407, 413, 425. 

_ - rcmovnl f1'Om office (Letellier 
case), 405-427. = = = :b:8i~t~~~!:tty '~~;j~~~n 

executive, 417. 
- - - should not be a party ques

tion, '21. 426. 
Locnl self-government. - Sa Respon

sible government. 

Lo;~~~~t~~:!;I:;~~Wd governor--
- - his commUision and instrnctions, 

87. 271. 
- - bestows orders of distinction in 

Cnnndtl., 240. 
- - dismissnl of Lieutenant~governor 

Letellier, fOS-U3. 
Lytton, Sil' E. Buhver, letter to Go

venlOl' Bowen, 51'. 

~pCDONALD. Sir John A., his ad· 
ministrations in Canada, 48, 408, 

636. • 
- - British Commissioner at Wash· 

ington, 200. 
- - bonours conferred on him, 232. 
- - on POWl'rs of govem.or-general in 

. Canada, 342 n.. 
- - on li~utenant.governors, 891., 

399 ... 
- - on the Letellier ease. 407-422-
Macdonald, Mr. J. Samlfield, 471. 
McGee, T. D'A"'1, 459 ... 

JIlN 

Mackenzie administration, in Canada., 
f8. 408, 445. 

Magistrates, appointment of, 68. 
Mauitoba, Legislative Council 8bo~ 

lished, 864. 
- disallowance of statutes, 871. 
- entered confederation, 388. 
- ministerial vacancies, 458. - See 

also, Archibald, Lieutenant~go. 
vernor; Monis. Lieutena.nt..go. 
Vemol'. 

Maori ministers in New Zealand, 44. 
- war in, 101, 279. 
Marine electric telegraph company. 

148. 

~:~:ii~=:tt:C~nat~.188. 
Martin, Peter, 274. 
May, Sir T. Erskine, on conditional 

dissolutions, 659. 
Members of colonial legislatures, their 

precedence, 230. 
Merchant shipping legislation, 149, 

178-180, 189 ... 
- - - French duty on Ca.nadian 

shipping. 193 "-
Mcroy J prerogattve of, how e.dm.inia~ 

tered tn colonies. 251-274. 
- Bpt.>ciallaw in India, 252 fh = h~;r ~i~~~:!':i ~:8~lf~goveming 

colonies, 255-258. 
- Australian precE'.dents, 258-267. 
- Canadian precedents, 268-270. 
- new instructions for Canada, 271. 
- on banishment a8 a. condition of par-

don, 263, 273. 
Meredith, Chief-Justice, 884. 
Merivale, Herman, 576. 
Military a.ud Naval matte1'9 in the colo. 

nies, 274-303. 
- - - correspondence, 102. 276. = = = x:r~c:.n~~~3~30. 
- - - ro~ ml:i.s~ti~~. controlled 

Military college in Canada, 297 •• 
Militia force in Canada, 282. 
Minister of Justice in Canada, his duty 

conceroing provincinl legislation, 
861. - Sa 81so. Bl.ke, Mr. E. 

- - - ill other colonit·s, 44. - &. 
also Law Otficets of the 
Crown .. 

Ministerial oligarchy, 19, 593-
llinisterial responsibility aud ~ntrol, 

in self-governing colonies., 36, 39, 
B4, 584-593. - Sa also, Responsible 
government. 

- - - - in presenting desfOlch .. 



602 INDEX. 

JllN 

or C0r'1 memon.ndullUl to' 

)fiDWJ:
r =:!i~ti:9~d control, 

when a governor may act in· 
dependently of, 835, 590. 

_ - - - sorrendered in the Letellier __ 417. 

MinistE'nt in relation to the Crown, 12, 
H. 15-19. 585. 

- wrignatioD or di.smiaaal of, 12, 15, 
19, 587. 

- mponsibl.forallaoto of tho Crown, 
16. 17. Sf. 587. 

_ - even those done iu • IIli.DUterial 
interregnum, 17 n. 

_ their duty to tho Cnnm, 19. 593. 
- their precedence, 229. 

- "fu::::' ~lia;:nc!:mac:r!: 
nies, 4-7. 

- .. oign after defeat at general elec
tion, 52-

- complaints agaimIt, how dispoIed 0(, 
S2. ....... Sa also, Ministerial raJX'D' 
oibility; SpWter of Lower H .... ; 
UpperHo .... 

Ministries, colonial, boW' COlDpoaed, U. 
- - brief existence, /.7. 
- - - except in Canada. 48. 
Minutes between a go'f'erDor and hia 

ministe ..... when praented to parlia.
ment, 9f--99. 553 • 

.Molteno rillnifltry. ita miIeondaet and 
dimnisoal. 28f--293. 

1fonarchiea1 institutionl uruier pa.rlia... 
mentary go't'ernment, it 28, 430, 
f32, 459 ... 584, 592. 

Money. -Sa Sopply. 
Monis, Lieutenant-pemor, 3M, 366. 
M.rnra.t, Mr. Oli.er, attorDey-gmeraJ, 

363 ... 368 ... 
)( ulgrave. Goft!'D.or, ftt'u ... diaolu· 

tiDn to his miDioten, 537. 

N ATURALIZATIO!r of alieno, 2lf. 
- of German __ ill o.oada, 

215-218. 
_ federal and proriDriaI J.gisIatiou ill 

CaDada, .... eeming alieno, 218. 
}110m-Sa )(iIitaryODd N ... l 
N arigatiDn Is .... li8. 
11 ... B..,....,.k, ~ about the 

8ehool Acta, 346. 
- - Onal!" Society in, 3541. 
- -extent or ~.1egUIotiDD. 

37L 
- - fi>borieI, 37'. __ w..~"" _ 

_ tobillo, 895. 

OAT 

Now BnlJ\8Wlck, confederation q"... 
tion, 451. 

- .- prohibitory liquor Jaw, 453, .528. 
Newfoundland, te).,graph legislation, 

149. 
- not in the Canadian dominion, 888. 
New South Wale..., irregular expendi. 

turea therein, 436. 
- - - pro, .... I. to tuM to Legisl .. 

tlve Cauneil. 4 .. 9, 

- - - - Pr:ie:~e :1~a~;l, 1~2~n 
- - - land granta in, 454. 
- - - Governor I(obinAOD and coo,li· 

tiona] diflflOJl1tion8,6/ji-'JlJ3. 
- - - mirrimrial changet in ](578, 

663. 
N .... Zealand, nopon.ibl. g01'emme.t 

in, 64. 
- - provincial govfmlmenta, 320. 
- - DeW' commiMioD to gO'YerlJOf, 

83 ft., 

- - CDml'iaintA againllt exuntin go
nrnmel\t cmweming .Maori 
waT,101. 

- - claim. of nilw., contractont, 
166., 

- - EJriooor-I Cbareh In, 311. 

- - ·I'~!~;~~e ~~!~1. '!'~~~ to 
__ ~l to make Legi"Lttive 

Council elective, 623. 
- - minu-try eomrJlain 01 GoYernot' 

Normanby, .[;5. 
- - Governor mu*?S to .eto • hill, 

tbongb ad>itoed by mini_ 
457. 

- - miDVrt.eria1 defeatl and ehaogptl, 
5 .. 2-552-

- - rowe" 01 two Houea, 478. 
- - In m&l~ of .-JPld,. 478. - JY4 

.1110, Chinr.we uomigrati'JIJ; 
Grey. Sir G.; Ilaon.; Robin
......Sir H. 

11... Soot;., noponoibls goyerrn.",t 
in, GO. 

- - al:n~!:n~~ i:.01nl againat eon. 

- - Great &01 ..... 246. 
~- pron.cial kgiAlatioo, ad ..... 

diaJl'IWed, 371. 
- - pow ... and pmi'- or kgiaJa. 10 .... _. 

- - - enlarr!o<l by otatate, _. 
- - pYn'JIOI' ref ....... to grant a d~ 

latioD to ministry. 637. 

OA:~~.'7:" Btl!, in c.oada, 

---utOtbero<i~ ]41. 
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Office .... - 8 .. Naval and Military; 
Public officers. 

Ontario, powers and privileges of the 
lepalntore, 865, 468-471. 

- BIngle lesislative chamber, 411. 
- extent 01 legislation and Bcta disal-

lowed, 371.- See also, Goodhue 
Estate Act; Mowat, Attorney
generul; Ol'ange Societies; Provin
cial legis1ation. 

Orange Societies, in New Brunswick. 
356. 

- - in Ontario, 857, 396 • 
. - - in Prince Edward lalaud, 857 no 

.. PA;8\:~e~, Si~1~ ';~J ~U. 
Papal claims in G"",t Britain, 8U. 
- - in Canada, 316-318. 
Pa.rdon. - St~ Mercy, Prerogative ot. 
Parkea, Sir H' I 260, 4-50, 664, 
Parlinment, the tenn defined, 461. 
- con_ted with legi,latw.., 462-
- to be promptly convened arter a 

chauge of ministry, 530, 54&. 649, 
572-

- v~t,C~l~r, 6~U:;o~1~~~~ laTe;:; 
Dissolution of Parliament; hnpe
rial Parlio.ment j Privileges and 
powen; Two Houses. 

Parliamentary government,m England, 
1-23. 

- - its extenaion to the colonioa, 2' 
at Itq. 

- - ita adaptation to an independent 
cOIUUlunity. 28.- See also, Re
sponsible government. 

Plltterson, case of, 269. 
Political qut>tltiou.a. to be settled in par-

liament, 61. .. 
Precedcnce, in the colonies, 227-2.0. 
- iU2~~;S;R. and elsewhere compared. 

- in Sotlth Australia, 2S3. 
- of wives of pnblio officers. 285. 
Prerogative government, 2, 3. 
I"reshytt>rian Chnrch in Si.'Otland. 191. 
- - in Canada. 312. 354.. 
Presents not to be accepted. by a go-. 

wrnor, or bis family, 109, 123. 
- or by ex·governors. 111. 
- not to 00 given bv ~vernor, 111. 

- sh:~o~otW~h~~ ':ft an of8l:'~ 
Crown, 120-

- - p,.....,len ... 122, 123. 
- forbidden to be l"eCl"iv~1 by any .... 

vauts of the CroWD, 12'-

PRO 

Presents, case of Canadian lieutenant--

prf:~e:~~~the choice of the Crown, 
17. - Su M.inisters. 

Prince Edward IsllUld. extent of pro
vinciallegislation, 371. 

- - - entered the dominion of Ca-
nada,888. 

- - - School Act, 851. 
---LandAc ... 852. 
- - - Orange Lodge therein, 857 n. 

P'!n"!~~ a:dor;~:nc~ \~~~ 
865, 466. 

Privy Council in Canada, 42-
- - precedence of privy councillors. 

229. 
-- - theiTtitle, 281.-s..alan, Go

vernor in council. 
- - in England, appea\a to (OT to 

judicial. committee thel'eOf), 
220, 368. 

--~ence of membe1'8 of COUD· 
cil, 229 no 

~=:: c~:iN, ~~~u~:~e in • 
the British empire, 313-318. 

Provincial governments under control 

_o~ b:W: J;:i:~e:io.319. 
- - in South Africa, 322. 
- - in Canada, 325, 888. - s.. also, 

Governor-general of Canada; 
Lieutenant-govemo1'8 in Cana
da; Provinciallegi81a.tioD_ _ 

Provincial legislation. in dominion of 
Canada, - extent of control by do
minion government, 327. = = ~~~':;:i!t School Act. 846. 

- - Prince Edward lalnnd School 
Act, 851. 

- - P. K Island Land Acts, 852. 
- - Ontnlio and Quebec Presbyterian 

Ac ... 355. 
- - constitutional practice on this 

lubj .. t, 860-3;5. 
- - disallowance of acts by governo .... 

genemlincouncil,S63.369-375. 
- - - ahould be notified to other l0-

cal governmentA, 366. 
- - - extent of disallowance exer

cised since 1867. 371_ 
- - ~rs of legislation as defined 

by law courts, 376-887. 
- - enacted- in the Dame of the 

Crown, 329. 
- -except in certain provinces, 329 .. 
- - prerogative right of disallowance. 

86~. 396. 
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PRO 

Prorincial1egislation,1ieotenant.gover
nors withhold aaaent to bills, 
39'. 

_ - reserve bills (or govemor-ge
neral's coD.8ideration, 894. 

- - powers of governor.general in 
respect to, 331. 

- - - how t'xf!rcised, 332, 358. 
- - controve"'Y' between imperial 

and dominion government. 
tbel"t'OD, 333-340. 

- - - how settled, 34~343. 
- - questions concerning, to be de-

cided by<.:anadian government, 
3H. 

- - - unless in certain cases. 359. 
- - lawful powers not to be en· 

c~hed upon by dominion 
executive or parliament, sa5, 
367, 3i3. 

- -.:.. - such [IOwefl being absolute 

::.snt::'ti!::i.:~~= 
- - in So!~~~fri~ :S;=D~l'!t 

the Crown, 323. 
Provinciallt-gillilature&, in Canada, their 

limited jlll'isdictioD, 826; and .u 
Queen's COUD!ieL 

- - their privilege> aDd pow .... 365. 
'68. 

- - - definable by statute. '69. 
- - D6t to be tenDed parliamentt, 

f62. 
- - in N.,.. ZealaDd, 820. 
- - in .1f.goveming. and Dot IRlbor .. 

dinate colonies, are local par .. 
liamentt, ,.S. 

- - their po.en and privilege., 465-
f68.-Suabo. LegWation,,,,,, 
IoDia!. 

Provincial righta in Canads, 335, 358, 
366-373, '23, '26. 

Publie expendituro. - &e Snpply. 
Public offieers, thf'ir arpomtment and 

nmovaI. 3d, 61, 65, 68. 
- - to take DO part in politiea, 38. 
- - ace!lo!rivf' and unlawful ft'IDOTalt: 

in Victoria. 494, 503, 506. 
- - - disaPI ..... ed by impnial fI.O' 

TeI'1llDf"Dt, 508, 511. -1Y..e 
aIoo, Pn!<:«Ienco; P-. ... 

QUEBEC PROV'Y('Y~ POW'" md pririlrpot ~ _._ 

410,411 .. 
--estmtofIT..Iati .... and_du.. 

allowed, 3il. - &-..e abo • .1011. 
Kr.; I..e:tellier, tieutnlaDt-go-

!lOT 

Temor; Provincial Jl'!gialation; 
Proviucial h'platurea; l'TO
vinci.1 rightA. 

Queen'. colln~l, tbeir appointment in 
Callaela, 241-246. 

Qucengland, responsible government io, 
66. 

- - Legislative Council in, 474, 622. 
-SeellI80,lJowen, SirG.j( hi· 
De~ immigration; <,:I1J1't'H('Y' 

R A:'tl!:'~::'= ~~!TJ~rj;J~~.~ 
&>sidellt minUiter for Cannda, Jit6. 
- - for other colonie., US1. 
Re!rignatioD of minUttry. - au Minia-"' .... 
Resl.lOmible government, intror1nccd 

into the colonies, 25, 31, 38, 64-15, 
'29, 692. 

- - in the Canadian pro'9'incn, 399, 
'15. 

- - applied toeommerciallegitla.tion, 
172. 

Revolution of ]688, 2, fj{J2. 
Richaflls,t'hit·f JWftice fiir W., 370,4118. 
Ihtdli.e, (;hief JUAticfo, 386. 
BobiJlJlOD, C;onrnor Sir Hercnl,... hi. 

lDinute in a Cf!rtaio caae pmtmted 
to Jdtliamrnt, lI6. 

- - In. eUl'ei~ of prerogative of 
[JJffl'Cy.259. 

- - hi" ar.tion in RaMi'. caM', 280. 
- - OD al'llOintfne'Jlt. to Legi&lal.in 

Conuril.450. 
- - on ~gJJing land granta, 4!j4. 
- - graDle a diMOlution of pBTli&-

ment to SiT G. 0,..,., 548. 
- - unwaJ1'1DtaMe eondlU.-t to, by 

Sir O. Grey. 5:;2-
- - ub imprrial .. hil"e Dptm eon· 

ditional dv..lutiOlHl, !J!J1. 
BobitaHlI!'.Lieutenant'goYf'TnfJJ', ruUMII 

• d~llItimJ to )t. Julv. {,fA}. 

JWgers. Sir F. -/YL BJ.chfol"l, l..ord.. 
Romau ('''tbI)Jic ctmrch and dngy'. in 

tbe colonil1, rank and titJn 01 mi. 
nicrt.en. 2".t8 n, Z's7. 

- - JlIOIIitloo in tkitub empire, 313. 
- - Pl"'ition in ('artalia, 316-31H. 
Roman Cathoiie IChoola ill New BI'1I1J8.o 

.. it:k. 346. 
- - in I'ri..,. &Iward hland, 35L 
&.-i. Captain, .... of, 2W. 
k1".al -J1""I'D3CY in eeelesiutical ~ 
~n, in England .. 304. 

- - 10 the t'ol(JD~ 311,3]3. 
- - ... ,,.....t '" papal e~ 314-

317. 
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BUS 

Russell, Ea.rl. Despatches on respon
sible govel'Dment, 65, q,YS. 

Byland' ...... 369. 

ST, MICHAEL and St. George. ordor' 
of knighthood, 239. . . 

_ - bestowed on Canadian statesmen, 
240, 

Scotlo.nd, Church of, disruption. 191. 
- Sa also, Presbyteria.n. 

Seamen, 180 n. - See abo, Mercha.nt-

Se~:~pi~f~mtt~~~U~~~Oof' C& 
nada. i Two Houses; Ul'per House. 

Secret societies in Canada, 141. - 8rA 
aho, 01'8080 societies. 

Secretary of stAte Cor the colonies, his 
office 8Dd nml'onsibility, 76, 90, 91. 

Secretary of state for Oanada, his ap
proprio.te funetioD!, 40~. 

Sanatu of Canada. Number of mini.&
ters in, 48. 

_ -: - appointment of additional 88-
natol'8reCused by the CrowD, 
164, 

_ - - precedence of senators, 230. 
_ - - their title, 231. 
- - - thoir independence, 522.~ See 

also, Upper Ho .... 
Selr.l':':::.hoola.-s.. Boman Catholio 

Shipping. - 8 .. M"",illInt Shipping; 
Seamen. '. 

Simcoe, Lieutenant-governor, 55 ft. 
Smyth. Lieuteuant.general Sir E. Sel .. 

by, 288, 80a 
South Africa, queen'. commissioner 

for, 72, 287 ... 29~ 
- - federal and provincial govem

ments. 322.- &a also, Cape 
of Good Hope. , 

South Australia. ne" commission and . 
instructions to governor, 82, 

- - civil and ecclt'Siastical precedence 
iu, 283-238. 

- - rights of two Houses in 8upply, 
'80. 

- - disputes thereon, 481,523.-Su 
also Australia; Upper HousP .. 

Sovereign, personally irresponsibll\, 2, 17. 

= ~~i:~P=d ~we1'S under parlia--
mentnry govt"rnment, 4. 10. 20. 

- political functions, 28. - S. also, 
Crown; Dissolution of Parliament; 
M.inisters; Victoria. Queen. 

SIlM.ker of Capo Assembly, refuses to 
Imt an unconstitutional motion, '2, 
289. 

TAB 

Speaker of Lower House (A ... mbly'. 
~ . Commons, or House of Represen

tatives), his precedence, 230. 
----title, 231. 232,,
___ _ gives a casting vote on mo

tion of want of confidence 
in ministers, 456, 544. 

___ - rule which should govern 
8uch a vote, 484 n, 545. 

S~aker of Upper Houee (Le~tislative 
Council, or SenateJ. -See Upper 
House. 

Bplugge, Chancellor, 868, 
Stamp Act (Canodian), 877, 
Stamp Act (English) of 1765.170. 
Stockwal', Uaron, 9. 
Strong, Mr. Justice, 368. 
Supply, rights of both Houses in 

g> .. nta of, '36, 454. 477-525, 669. 
_ governor's duty in initiating supply 

votes, 441. 

- o,~to~ -:; 1~~1::e:tfo~3~ disso-
- - as inv8.1iably in England, 557. 
-:.. - thou{rh not in the colonies, 557. 
_ dissolutlOl18 conditional on grant of 

supply, 658-568, 
Supreme Court in Australia, 229 n. 
Supreme Court (of Canada), bill to 

establish, 150. 
- - its jurisdiction and importance, 

228, 880-387, 
- - appeals to, and from the court, 

224. 
- - precedence of judgoa, 229, 280. 
- - Ita decision on queen's counsel 

0888, 245. 
- - on clerical interference at elec

tions, 317. 
- - on dominion elections trial ac~ 

SS8. 
- - on privileges of I_I legislatures, 

468. 
Supreme Court in England, 222-
SuttOD. J. H. Manners. - Bee Canter

bury, Lord. 
Sydeuham, Lord, 55, 57. 

TARIFFS, COLONIAL, formerly 
regulated by Imperial Parliament, 

168-172, 176. , 
- - now settled by self.-governing 

eolonie ... 176, 19'-
- - Canadian protective tariff, 188, 
- - Victoria proWcuve tarift'. lOS. 

488. - Su also, Tnule. 
Taschereau. Mr. Justice., 386-
Tasmania. responsible government iD. 

U,64. 
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TAB 

TIIIIIl&IIia, powen and privilegeo or Jo. 
eal purliameDt, 467. 

- constitution of upper chamber, 474-
- disputes between two Houaea in .ap-

ply, 486-
- minilterial changes in, 562-558. -

Sa al.8o, Upper HOUBe; Weld. 
GovernOJ'. 

Taxation of colooieo by Imporial P .... 
liruuent, 169. 

- limitations thereof, 172, 178. 
- powen of, poaesooed by Canadian 

provincial legislatures. 876, 382-
- Bee also. Aues8meDt laws; 
Tariffs. 

Taylor, Mr. FeDDiogo, 68 ... 830 ... 
461 "-

Territorial govemmenta in northwellJt. 
ern Canada. bow establ.iahed and 
oontrolled. 145, 37., 390. - Su abo, 
IJld.ian& 

Tnde, oolonial, bow regulated, 1711-
184, -Su abo, CoutiDg Trade; 
Tarim.. 

- intereolonial, in Australia, 195. 
- in British North America, 194. 
- powen of legislation, under Confe-

deration Act, 376, 382. 
- between British eoloniea and foreign 

eoantri... how .."wated, 199, 
200 ... - au abo, Tn:atiet; UBi .. 
ted States. 

TreaU:to~~:f ~!~:. ~:.~ 
- - - - into U oited Sta .... 160. 
- alfeeting coloDial Iftde, 180. - exten.... or \rooty priYilegeo to 

colonies, 197. 
-JiatoC, DOW in r ....... I98 .. 
- how .... traeted, 192-
- Pril~~ to Conad& in D<gOtiatiog, 

- mtnpretatioa. aDd enfcm'Jl!lDellt of, 
202.-Suabo, ExtnditioD; N ... 
turalization. 

Two H ...... 01 Parliament, duty 01 
ministeR to maintain bumouy he
tw ..... 4g. 

- - di.oIatioo 01 putiameot to .... 
...... barmoDy betw_ 501, 
65Zo 668. 

- - ....... legiaIotift "'-her, in the 
eoIoa .... 47L 

----odnotagd 01 • -.I 
ehamber, 472. 

- - - - _pooitioD 01, iD.rura..t 
colonies, 471-

----~ __ 01 
the t.o Hoaaes, 47 ... -
a...abo,SuWly; Upper -

VOG 
UL'~:MONTANJS)[ In CaoadI, 

United States of America, Chin ... 1m. 

-~~~ ::v~ra~~!. in 1766, 168, 
170. 

- - - - in~;I,,:,ee aclm..,ledg. 

- - - - reciprocal trade witb CA~ 
nada, 1S4, 200. 

Upper HOWIe, humber of eabin .. t mi· 
nietere in, in varioul OOi01lieM, 4t;-li 1 • 

.- - precedence and title of "TJesk.-r, 
and of mc. .. mbc .... 230-232. 

- - whether to be nominated or 
ele<.-ted, 473. 

- - elective uJllleI' chambers claim 

- - w~:t7!:; ~~~~~d"~!:'iM 
de8irat,le, !i21. 

- - on adding me-ruben thereto, in 
Canada, 16'" 

- - - in New Sooth WaJ ... 449. 
- - - in New Zealand, 4fJ6. 
- - powel1l and lnivilegee of an U ... 

per HOWIe, 473 n., 475, 476. 
- - leadel'flhip or, in Sooth AWltralia, 

tramkTrOO to a Don·ofti,'iaJ 
ruember, 482.- See abo, Tw" 
IJot1IIeI; Victoria. 

VETO, royal.- &e Billa; Governor; 
Legi"lAtion. 

Victoria, Her Majmy Quem, u .. ~ 
atitotionalllOVer"ign, 6, 22, L8a. 

- her OWD acoount of her pooitiDo and 
pow .... 22-

Victoria (in Aaat,.lia,. DiBput<o he
tween the Two HOUIIM iD 1&65 and. 
in 1867, 103-122, 4~7. 

- - cfuputeo iD 1877 to 1880, 48~ 
6t6. 

- - righta of the 1..-0 H ..... ia .. p
I,ly, .81), 492. 513-516 .. - - .Pf;r::a;:~J~~u: 
/;04-

- - proJ.....,J ......,dmm 01 the ..... 
.itotion, 612-626. 

- - - dnpoteb thereon, from ....... 
tory of atate, 617, 

-- coot oIgoyemor', oftieial '-vi-
tality. ~J ___ IJu.oo, Bow ..... , 
Sir G.; CaDtnbary. Lmd; 
DuiiD& Sir C.; DartiD& 
~'/.. 

T-'- Sir ., ~ for New 
ZealaIId. 1~. 

- - politieal octa, 542, 6U. 
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,V \~~t~~~ih~ o~er~; tt~ins~ o!i 
India, 241". 

Want of confidence, proposed against 
a Dew ministry, 63S, 551. Su also, 
Speaker of Lower House. 

Watson, Mr. S, J. t 461 n.. 
Weld, Governor, of Tasmania. On 

unauthorized expenditure, 464.. 
- - ~ts a. dissolution to one mi· 

nilstry, 662. 

WOL 

Weld, Governor, refuses a dissolution 
to another ministry, 554~ 

Weat Indies. Responsible government 
in the, 74. - See also, Jamaica. 

Wilson, Mr. Justice, 402-
Winslow extradition case, 207. 
Wolseley, Lieutenant-general Sir 

Ga.met, in South Africa, 287 n, 
294. 

THE END. 

'Dni'\"eJ'lity Prest: John Wilaon " SoD, Cambridge. 
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Coloun:<! Pairs of Suns. By R. A. 
PROC1'Oa, B.A. With Chart and Dia· 
grams. CroWD Bvo. 73. 6d. 

Other Worlds than Ours; 
The Plurality of WOl,ds Studied under 
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or Maps, only, Us. 6d. 

A Treatise on the Cy
cloid, and on all forms of Cycloidal 
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The Sea and its Living 
::n~~~an:l11!!~t?o~~~::r'~G. 
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mann and Engler's German Edition of 
PA~Nts 'PrCcis deChimie Industriellef 
with Chap .... on the ChemUtry or the 
Metals,&c.byB. H. PAur.,Ph.D. With 
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W. CROOKES, F.R.S. &c. With 
numerous Illustrations and Specimens 
of Dyed Textile Fabrics. 8vo. 421. 

RELIGIOUS and 

A Handbook to the Bible, 
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for the Manufacture of Perfumes .for 
the Handkerchief, Scented Powders, 
Odorous Vinegars and Salts, Snuff, 
Dentifrices, Cosmetics, Perfumed Soap, 

.&0. By G. W. S. PIESSE, Ph.D. 
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