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sir,

The South Africhn Indian Comdunity are faced with
——— e e 3

impending repressive legislation which vitally affects
their residence both legal and otherwise in this’ country,
The linister in introducing the Bill assumed the Indians
were Aliens.

The vested interests of the Indian Community who
have been here- for néarly 8 gentury are large enough to
necessitate immediate action and protest on our ‘part,»
but being voveless, our protest so far ocan only be
raised ineffectively. ~ Our salvation lies wholly and
entirely on the sober z‘.rifluences that you night exert
upon the Indian and :Britie;h' Governments; and for this
Yeason we ask that apart from our efforta here you for
your part take inmediaté steps to prevent the proposed
legisla.t:l.on ever beconing law, A copy of the proposed
Bill which was introduced in the past Session of the
Union Parliament was sent to you recentiy and with this

. letter we attach a further copy of saue with a copy of
the various sections of the laws which this Bill seeks
to alter or add to, so that you may better avpreciate
the effects of the changes it seeks to create.

The present Bill is divided into four Chapters, the
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first Chapter deils with reservition of areas; the
second .with amenduents %o the Immiéra.nt.s Reguie.tion
Act, the third with the registration of Asiatics in

the Transvaal and the fourth being supplementary.
o b . B

CHAPTER 1. o

Before dischesing this. Chapher, ,the readéf. must be

told that at présent in Hatal and the Cape Prétinces,

an Indian is freb to buy, sell or lease land. In Orange

Free State and Thansvaal certain limitations 1n this

rgspec? exist, bt the avowed object of the Bill being
to affect Indié.nél, as openly admitted by the Hiﬁister
upon the first reading, and Hatal having a popuiation

of one hundred and forty thousand Indians, it 48 clear

that we in Hatal Will particularly and immediately suffer

becausé the pre'sahjc Biil provides for :

(a) Areas to be sét apart in towns and cities ;nd only
in such areas shall Indians be per_mitted to buy
and sell land, They will also have to tre.;i.'_’e'vin
thede areas only and no other, All businefisés
now exiéting elsewhere under lease shall ceasé by
eflixion of time of current lease or by death of
present lessee, This means that within a very
short period of time most Indien businesses will

ceasd to exist outside of the area. Indian

property owners who to-day are receiving fair rénts
will be deprived of their reasonable income bééause
their business a.hd residential falaces will not be
taken Up by the E'uiopean Community at a fair rental.
We wouid point out that this portion of the Bill
deliberately takes away what we now have and practi-

cally compulsorily forces us into segregated areas
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in towns and cities.

This Chaﬁter further provides that the Governolre
General may proclaim that no Indian shall buy or
lease 1and more than 30 niles away from the Coast
line except from an Indian within that 30 miles
and if by proclamation areas are set apart within
those 30 miles, then Indians will gradually in the
same way as townships and cities by force of
circumstances be compelled to go into these areas,
This means that Indians will be debarred from
purchasing or leasing properties anywhere in the
Erovincé a5 they now are entitled to do and will
upon the completion of their present leases be
compelled to give up their residence and to close
down their businesses, or go into the area if
there is one within the said 30 miles, and if
there is no such area proclaimed that dbusiness
must necepsarily cease, On a hurried bomputation
it is estimated that 500 to 700 Indian business
premises in the country are likely to beé affected,
apart from this an Indian business or landed
property outside of the 30 miles cannot be sold
or leased to another Indian.

Moreover the Bill empowers the Governor-
General not only tvo proclaim areas but also to
deproclaim such areas in part or in whole which
means that even after an area has been proclaimed
and occupied, no sense of security is enjoyed
because the Governor-General can deproclaim such
area, It is g¢lear the intention of the Bill is

/to
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1o oust tne Ind:.an from his present vested

‘proprietary rights and give him practically

nothing substantial in place thereof, but

virtue.ily nakes hin a gquatter and that at the

wish and will of the miater.
The erfeot of the opera.tion of thas‘e two clauses alone
will cripple the whole life and trade of the Indian
comuni‘éy and absolutely without the shadow of a doubt
orush out all Indian agrioultural work, progress and
proapeot'.a'; In plain language without considering any
other pha.ae of the Bill the fate of the Indian is
sealed and we are doomed to a legal if not physical
death,

"This Chapter is based upon the ,_reéent Class Areas
Bill vhich the late Smuts Governmént had on the tapis,
but which fell through when the Government changed.

" CHAPTZR II.

This Chapter deals with Immigrants Regulation.
'.I:he drafst,i_c'-:ohangea suggested absolutely places into
the hax‘iﬂav_qtf, the idnister g.hd. Imnigration 6ffiae:__.
almost mlﬁited power to deal with the entry and .
possible deportation of Indlans who have lived in this

oountry for many yearas,.

wotion 14, ' At present an Indian who outstays for a period of
three years Lpon entering the 'pbi't 'is required to prove
his doirvdeile; imtwnhstanding he may already then
actually have his Certificate of Domicile. 1o is
deolared a prohibited immigrant and upon payment of
8 sum of money which by practice £31 (Thirty-one
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Pounds Stg.) "s found sufficient to cover, and as

up till now accepted, is allowed to procure the
necessary evidence and prove his domicile.
Experiencéﬂhas shown that even this amouht was not
always easily obtained and our cormunity is unaware
of any Indians forfeiving tﬂié deposit and absconding
and remaining inxfhe country; the comunity there-
fore sees no reason for the Immigration Officer being
empowered to make the deposit anything up to <100,
(One Hundred Pounds Stg.) as this Section provides
for, It is quite conceivable and with the present
tension of feeling against us as a Community that
the Officer might impose such an amount of bail as
to effectively preélude an Indian Immigfgnt being free
from custody to procure tne necessary evidence to
prove his domicile.,

It-ia felt that a capricous officer can easily
do tremendous injury to a large number of bona fide

domiciled Indians who may seek entry.

Section 16, This Section seeks té revert certain two districts
of Jatal, namely, UTRECHT and VRYHZEID to the Transvaal
Province., The intention clearly is that the Minister
shall be eytitled 80 soon as he pleases to declare all
Indians in these two provinces to be prohitited irmi-
grants under what is now known as the "Deeming Order".
(This Order was made by tie llinister under Section 4
Sub-section 1 paragraph (a) of the Iumigrants: Regu=
lation Act of 1913 by virtue of which he declared all
Asiatics to be economically unsuited-to the require-
ments of the Union and therefore prohitited immigrants.
The validity of this Qrder was tested in the South
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African Appellate Court but it held the uinister's
Order was correct in terms of the said Section).
The effect of such an Order will be that hundreds of

Indians now there will be compelled to return to

‘their place of origin or domicile-which may be Hatal

or India but mdést probably India, because as will be
shown later, the majority of such persons there are
Ind;ans who are descendants of such Indians who origil=-
nally came here under conditional residence under Act

17 of 1895 and have acquired no domicile invthis countIys
By such an Order, hundreds of Indians can be disposed

o: without the hope of a successful appeal in view of
the aforesaid "Deeming QOrder". We object to this
because so long as these two distriets remain as part

of Watal, then a large majority may be able to claim

domicile in Hatal.

3ubsection (¢) With regard to Section 16 Subsection (c¢) in this

zotion 17.

Bill, it is sought to delete paragraph {d) of sub-
section 2 of Section 4 of Act 22 of 1913 which means
that a large number of Indians who'have entered Hatal
and Cape Colony under the education Test isay be
declared prohibited immigrants under the "Deeming
Order® if they applied at the porté of the Union for
entry. The deletion clearly takes away a right which

we to-day enjoy.

Section 17 requires very close study and investi=
gation to understand the full meaning and effect of it.
It is far reaching and fraught with the gravest of
consequences. The previous Linister as aforesaid has
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declared all Indians to be economically unsuitable.
The winister in introducing the present Bill has
referred to Indians as aliens. if all Indians, that
is to say, British Indians and Indians of the ilative
States are said to be aliens then all Indians are
necessarily prohibited Immigrants; if the legal
interpretation of the word "alien" be made use of,
then Indians of the Hative States who are here in
large numbers will be undoubtedly prohibited irmmi-
grants.

The proposed new Section (c) speéks of pronibi-
ting any person whose parents were at the time of his
birth lawfully resident and such residehce restricﬁed
to temporary or conditional residence ﬁy any law then
in force.

Urnder -Act 17 of 1895 large numbers oflIndians
came hére under terms of conditional residence, and
their offspring now the cream of the liatal born Indians
numbering thousands born within the past 30 years nay
possibly be also prohibited immjigrants, because at the
time of their birth their parents were restricted to
conditional residence.

‘Je however think it proper to point out tuat the
Indian Community may successfully meet this position
by claiming that the Governuent through its winister
h;s issued certificates of discharge to those who ocame
under conditional rusidence under Act 17 of 1695, thus
waiving all clailus of conditional residence. it was
one of the points raised immediately after the 1914
settlement with ir. Gandhi and correépondence SLOWS
taat it was toe Government's view to grant these

“-idians
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Indians complete domicile and the community certainly
resents to have to face the ordeal of any test cases,
not because of the result, but because of the incon-
venience and expense. The question is why should a
settled right be interfered with.

The proposed‘ahendment continues to make a
person a prohibited immigrant if he is a person who
comes under the Deeming Order and/or who has acquired
a domicile in & Province of the Union where he was
not bvorn. All Asiatics as such may be at the porxt
of entry declared as prohibited immigrants and
hundreds of Indians who have acquired domicile with
vested interests in other Provinces of the Union \
and any such person returning to this Union even
from a neighbouring Province will be a prohibited
Immigrant; - this means his domicile in the one
Province counts for nothing and he cannot take
advantage of his birth place because :

(a) He has already given up his domicile of birth,
(v) He is a prohibited immigrant,

he cannot therefore enter at all, notwithatanding
any right of vested “interests.

This Section proceeds to say that the wife or
child of an exempted person returning to the Union
within 5 years from lst August 1925 or within 10
fears of the first entry of such exempted person
shall not be prohibited. This means tnat every
Indian now in this Union must either before lst
August 1930 bring back his wife and children into
the Union, or within 10 years of his first entr&

into the Union. The effect however is that an
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Indian cannot afgér 10 years from now go to India,
marry there, and bring back his wife, This is
clearly an infringement and restriction of personal
right and liberty. o

Notwithstanding this new Bill gives an eoxempted
Indian the right to bring back his wife within 5 or
10 years as the case may be, yet by a further provision
in this new Bill he would be prevented frow bringing
in such wife if it could be shown that :

(ai e already has a woman still living in the Union
with whom there exists a union recognised by this
government, or

(p) any child or children in the Union by any woman
at all is s8till living.

This means that an Indian marrying under the
tenets of an Indian religion and not registcring such
marriage may have children and thereafter divorce
this wife according to the Indian religion and
thercafter she becomes the registered wife of some
other man or remains unmarried, then the first husband
cannot go to India and bring a legitimatc wifc Tecause
he hae'a child resident in the Union by a woman who is
still living though not his wife. This heavy punishe-
ment is unjustifiadble and unvroportionate, and is a
ban not imposed upon any cowmmunity in the wvorld.

The definivion of 'the cnild under thz age of
sixteen' is such as to debaer an illegitimatve caild
whose parents later on marry and are looked upon as
persons whose narriage could have been registered
under Section 2 of the Indians Relief Act 1914, because
the child was at the time of its birth not born of

ferents
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parents who were married at all. Under every law
of civiliéed people it has been held that subsequent
marriage legitimatizZes birth, consequently the Indian
éommunity hold that all children bYorn of parcnts who
ultimately ma'rry and whose mari'iage 15 recognised
under the Relief Act should be treated as legitimate

children.

With regard to Section 18 of thé new Bill which
seeks to make an addition to Section 10 of Act 22 of
1913 we desire 1o point out that the addition is quite
unnecessary, as the present practice is that an Indian
even already in the Union may be arrested and declared
& prohibited immigrant and dealt with under Section 19
of Act 22 of 1913. kany cases have already been so

dealt with,

As regards Seétion 19 of this Bill which makeés
the addition to Section 22 that for an offence for
which imprisonuent without a fine is imposed and that
such person may be declared a prohibited immigrant,
we desire to say that with this addition and the
whole Section being read together, than any person
in the Union who has ever been sentenced to imprisone
ment without the option of a fine whether before or
after the passing of Act 22 of 1913 can be declared
by the lilnister to be an undesirable inhabitant and
be denorted,

If for any reason the Government do not exercise
ites authority harsh through it may be, the addition
s8till is an incentive to the judicial functionaries
influenced by the administrative section to impose

i sieno nts
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punishments without the option of a fine so as ,?°

provide ground for the Linister to secure his necessar
pumber of vietims for deportation. This power should
never be given to axiy‘body because many of the offences
are sometimes best suitably dealt with by imprisonment
only, but the circumstances of sugh offence may never

be so grave as to jJustify deportation. The discretion

‘given to the Minister may never be nor can be from past

experience expected to be exercised in our favour.

Seotion 20 of the present Bi}l will affect a iarge
number of Indians, in that they will be compelled to
give up a dual domicile in tke Union, because many
persons nold a domicile for instance in the Transt¥aal
by birth or residence and have also similiarly by birth
or resi'dencre have & domicile in Watal. This right
will by operation of law cease to exist in three years,
whieh means fhé.t large vested interests.in one or other
of the'vProvinces cannot be effeotively dealt with or
protectad by the owner and such businesses must
necessarily be closed down. ‘

" Again Indians including those bor¥n in the Union

by their mere absence from the Union for more than
B years at a time lose their domicile:. This

appears .0 be in confliect with all known law as rugards
to domiocile because this Bill. takes away and does not
give effect to a man's legal intention as to his own
domicile, This also entirely takes away the present
eetablished right preserved to an Indian by virtue of
his Certificate of Domicile, In order to preserve
d_omicile A person must return within thc three years
and then may irmediately leave again for another three

’:.'l.:irs
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years, What is to be done with a South Africa.z; born
Indian who absents himself for more than three yecars
and thus loees his domicile? Where is he to go ?
This surely renders the Act farcioa.l_a.nd places the
Indian under great inconvenience and unnecessary
expenses with rio corresponding benefit to anyohe. The
same argument applies. fo those nwho under the amendment
are required to return before lst August 1928,

The provision'empowering the linister to issue
permits for a longer period than three years is not
obligatory and should he as we expect refusé all
a.pipliqa.tiopa as a matter of course, then there is no
relief from such decision. We feel that the whole
of this Section deprives us of our common law rights
of freedom and restriction of personal movements,

This conditiox_l of things must ‘not be allowed to come

into existence,

CHAPTER III.

Chapter III apﬁlies to registration of Asiatics
but deals only with those whose registration should be
effeoted in tlhe Tra.n_évaa.l. The present provisions of
Aot 36 of 1908 Transvaal gives a Lagistrate a right to
grant & period of 8 days to an Indian to have himself
registered but the present amdndment takes away this
right and places an Indian's application wholly at the
discretion of the iiinister, It is felt that this is
likely %o operate adversely to tile Indian and the

.present law should not be disturbed.

/COHCLUSION



CONCLUSION,

The last Oon;ﬁgnt we make on the Bill is that it
is to Ye made retrospective as from the lst day of
Augugt 1925. ‘The lilnister in his first reading
-ezpl'ains aghat he was doing this so as to prevent a
scrdn‘b]_.e by the Asiatics %o become possessed of
veated interests before the Bill could ‘become law.
This retrospective operation is bound to effect all
transactions in regard to land amongst the Indian
Community. As a matter of faot it has already
'-crippled and effectively restricted transactions in

the buying and selling of freehold properties. It
i: superfluous to remark that this position is
unprecedented in Jthe ammals 6f any country..

We shall by every fibre in our system endeavour
to calmly and constitutionally protest againat this
Bill, but from past experience and from present knowe
ledge of the existing race prejudice, we are cons- A
trained to '_believe that our representations will be
futile, We however do believe that with concerted
aotion of Indian influence from Ihdia and its
Goverament acting with the British Government we may
enjoy the protection which was preserved to us in
the Sbuth Africa...Act Section 147 wihich provides that :

"The control and administration of Native Affairs
and of matters specially or differentially affect-
ing Asiatics throughout the Union shall vest in

the Governor=General=-in-Council, &c. &c."

IS THIS PROTECTION TO LEAN NOTHING TO US 9
I8 TYUZ BRIIISH WVERN'INT A WEAX REED AND UNABLE TO-DAY
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T0 PROTECT 178 SUBJZCTS ?

o IS THE T#DIAY GOVSRNLENT UNLINDFUL OR INDIFFERZNT
T ITS INDIAW SUBJEZCTS ~— OUTSIDE OF INDIA ?
1S INDIAN RGPRGSSNTATION ON THD LIAGUE OF HATIONS
T0 COUNT FOR WOUGHT ?

If the answers- to the foregoing questions are
important, then we rely upoh you obtaining those

answers for us.

*

We beg to remain;
Yours truly,

AMOD BAYAT,
*Bresident.

SORABJIE RUSTOLJEE,

V. 8. C. PATHER,
Joint Hon. Secretaries.,

NATAL IWDIAN . CONGRESS.,
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