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(Territorial Department, Revenue.) - oo Vv

LETTER from Holt Mackenzic, Esq., to P. Auber, Esq,, &c. &c. &c, pokiey
SIR, ' Fort William, 20th October 1829, ~ Cqures of Justice;

“WITH reference to my Letter of the 1st September last, I em directed by the
Governor General in Council to transmit to you, for the purpose of being laid
before the Honourable the Court of Directors, copies of the several Papers specified
in the annexed List, of which the subject will hereafter be again brought to the
notice of the Court in a separate Despatch. . ,

} I have the honour to be, Sir,
Your most obedient Servant,
(signed)  Holt Mackenzie,
Secretary to Government.

o * = No. 1.—

“LETTER from Lord W, C. Bentinck, Governor General in Council, to the
Honourable Sir Charles E. Grey, Knight, Sir Jokn Franks, Knight, and*
Sir Edward Ryan, Knight, Judges of the Supreme Court of Judicature at
Fort William. ' '

HONOURABLE SIRS, Fort William, 14 July 1829.

. IN pursuance of the intention stated in the concluding paragraph of our Letter
of the 13th instant, we have now the honour of communicaling to you the
Kg"&md sentiments which we entertain in regard to the measures to

¥Pursued for the adjustment, among others, of the important question

_ discussed in the Despatch addressed by you to the Secretary to the
Board of Commissioners for the Affairs of India. -

2. Previously to the receipt of that Letter, the defective state of the Law relatin
to the jurisdiction of the King’s Court, and to the powers of the Government ang
of the Tribunals established by its authority in the interior of the country, had for
some time occupied our attention,

3. In regard to almost every provision of the British Parliament, whether for ' ®
detining the legislative anthority of the Governments of the several Presidencies, or
for prescribing the course to be pursued by them in the executive administration,
questions have arisen of a very embarrassing nature. ‘The rules applicable to the
Sudder Dewanny and Nizamnut Adawlut, and to the subordinate Native Courts,

320. E. B which
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which rest on parliamentary enactments, though few in number, have given rise
to many doubts and difficulties. Those relating to the rights and obligations of
individuals are not more free from obscurity.

4. On seyeral important points the question of the jurisdiction of His Majesty's
Courts appears to be involved in doubts, productive of alarm to our native subjects,
of embarrassment to the local Governments, and discredit to our country. In some
instances it seems to us that those Courts have been compelled, by a construction
of the law contrary to the probable intention of the Legislature, to extend their
jurisdiction in a degree inconsistent with the public convenience; and we cannot
but perceive that a delay which must attend a reference to England, for the purpose
of removing such doubts, or of reconciling the obligations of the law to the exigencies
of Htate expediency, might be attended with the most afflicting consequences. In
cases, moreover, in which the co-operation of the King’s Court is requisite to the
Jyalidity of the laws and ordinances of the local Governments, there exist no means,
short of an application to Parliament, of insuring consistency of proceeding at the
several Presidencies, however, essential to the public interests. The legislative *
powers vested in the several Governments, in their application to British born subjects,
and to persons of all nations and .persuasions residing within the cities of Calcutta,
Madras and Bombay, (some of whom have no recognized law of marriage or inherit. -
ance,) appear to fall in several respects short of what the exigency of the case
demands; and the present system, under which rules and ordinances applicable to
those cities are passed, seems to be open to many and serious objections, -,

.

5. The good fortune which this Presidency has enjoyed does not materfally
lessen our sense of the evil, since it is obvious that the mischief of an inapplicable -
law can never be cured by the wisdom and moderation of Judges bound to obey it.
‘We can only therefore derive from the circumstance the gratifying assurance, that
in soliciting your aid and advice, our representation will be met with a cordial
desire to concur in every measure that may appear calculated to promote the
interests of our country.

'6. While we are strongly impressed with the defectiveness of the existing law,
as applicable to the state of things for which it was designed to provide, we see
~abundant reason to conclude, that the changes which have recently occurred, and
those which may soon be anticipated, are likely to render its imperfections still
more glaring.

7. The new Insolvent Act ‘must apparently give rise o many cases very inade-
quately provided for. Some parts of the law for the improved administration of
criminal justice, appear to contemplate the existence of institutions not known to
the country ; and if increased facility be given to Europeans to settle in the interior,
and to acquire landed property, a measure ‘which we deem essential to the best
interests of England and of India, it is clear that many and serious inconveniences
must be experienced, umless they be liable, with the rest of the inhabitants, to the
authority of the local Courts. - :

8. In deliberating on the means of correcting ‘past omissions, and of providing
for the exigencies of the future, we are forcibly struck with tbe apparently insur-
mountable obstacles that present themselves to the attempt of accomplishing those
objects by a parliamentary enactment for the several cases. To hope that all the
points which will arise can be anticipated by any scheme of prospective legislation,
would be visionary. - To expect that the matters which have actually presented
themselves can be provided for by Parliament, without giving eccasion to man
new and intricate questions, would be to overlook the result of all past experieni¢é.
It will be equally at variance ‘with all the conclusions which wé should draw from
geoeral reasoning,  Even in legislating relative to things iost familiar, with all the
advantages of full discussion by the parties interested, and all the ipformation
acquired by the daily basiness of life, it is seldom that the consequences of a law
are fully anticipated. St el {:1

9. With such impressions, we canupt Tesist the conclusion, Aat it is a8 matter
of the most urgent expediency to have in this country an anthorijy legally compe-
tent to legislate for all classes and glf places, subject to the pofitical authority of
the Honourable East India Company ;~and this persuasion, the facts and observa.’
tions stated by you in the Despatclita which we havegalrendy referred, are ealcu-
lated powerfully to confiim. Now, in; th{)‘present cirdimstances of the country,

P there
*
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there seem to be no elements for a Legislature, excepting the Government and His
Majesty’s Caurts; and it seems to us that the concurrence of both is for a variety.of
reasons highly desirable. In other words, we should propose, that the Members of
the Supreme Government and the Judges of the Supreme Court of Calcutta should
‘bé codstituted a Legistative Council, with power to enact laws for the gnidance of
all Courts, whether established by The King or by the local Government, within the

territories of the East India Company, and for the regulation of the rights and’

obligations of alt persons subject to their authority.

." 10. By these means we should hope that the defects of the law, as now

existing, might.be speedily and safely corrected, without imposing upon any bur-

thensome additional labour, ‘or requiring from you any duty inconsistent with the .

most complete independence in your judicial capacity. ‘

11. We should anticipate very great benefit from a change by which the Judges -

of your Court would be constitutionally empowered and authorized to- afford us the
full benefit of your experience and legal knowledge, and by which they wounld,
equally with the Members of the Government, have a voice in régard to the expe-
diency of all proposed laws, instead of being confined, as now; to a decision or the
question of their repugnance or otherwise to English law, after the Government has
committed itself by their enactment.- : . :

. 12 The registre~" ¥ nublication of such laws in the Suprenie Court, with the

samerightof ey -  she King in Council, might be made, as now, in the case of
rules and regul . . .ur the good order and civil government of ‘the: Presidency ; the -
Judges of the Court having, however, as such, administrative functions only. Any

argument against a proposed law (supposing parties to appear and oppose it) to be
beard, if heard at all, before the Supreme Council, constituted as above, ‘from'
which the appeal to His Majesty in Council should lie. - - ‘ S

13. Coming to the above conclusion, as to the general measure to be. adépted4
for remedying the defects of the existing system, it does not appear to be necessar
for us to eater into any detailed explanation of the circumnstances under whicl

V.
Legislative
Councils;

Courts of Justice
Code of Laws.
g

_ those defects: have practically developed: themselves, or of the specific rules and

regulations by which we should propose to apply a remedy. It may not, however,
be irrelevant to state, that we are informed that the persons whose case has been
submitted by you to His Majesty’s Government had, previously to their being: put
upon their trial in the Supreme Court, been tried by the Court of Circuit, three of

whom were acquitted by the Judge of -that Court for want of proof, and one was.

ordered to be discharged by the Nizamut Adawlut, on a reference from him, on
e failure in jurisdiction, in consequence of the stolen property having been. found -in
the prisoner’s possession within the limits of the .town of Calcutta. . It may also be

roper to take this opportunity of remarking, that the criminal law, as administered

y the Nizamut Adawlut and the subardinate Courts in the interior of the country; -
retains but little of the Mahommedan Code, whether in respect .to the laws of-

evidence, or to the punishments annexed to offences; and that we most anxiously
desire to adopt all practicable improvements in the constitution and forms of those
Courts, 50 as to obviate every reasonable objection against the extension of their
Jurisdiction to all cases which can be expediently subjected to that of your Court.

14, The immediate object, however, of the present Address is to solicit a com- .
munication of your opinion on the general question. And should your sentiments -

couéurefth those we entertain, as to the expediency and necessity of enlarging the
legigkiive powers of Government, we shall be much obliged to you if you will further
state the conclusions to which a consideration of the subject may lead you, in regard
to the mode in which such powers could best be exercised, and the limitations to
which the exercise of them should be subjected, e SO

15. We have directed our Judicial Secretary to furnish you with all the Papers

which we bave had immediately under consideration on the present occasion, and
with any others to which you may desire to refer. ‘ -

We have, &c.

. (signed) W C. Bentinck, "
, W. B. Bayley.
_C. T. Metcalfe.

320, E. ’ B2
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: (Miscellaneous.) — No. 2.— : . ,
uglg;ﬁu LETTER from Board of Revenue, Lower Provinces, to Lord /. C. Bentinck
Councils; Governor General in Council, &c. &c. &c., Fort William—~—{With Two

CE‘;:: o '}f:::f ; Enclosures.)

A Board of Revenue, Lower Provinces,

MY LORD, 24 January 1829. o

WE have the: honour to. submit, for the orders of your Lordship in Council,

the accompanying Letter, addressed to our Secretary by the Receiver of the

) - Supreme Court, with its Enclosure, described to be

Woomeschunder Paul Chowdry, and another,) gp gythenticated copy of a Decree of the Supreme,
Premchunder. bl Chewdry, &e. Court in the suit mentioned in the margin.

2. The Letter from the Receiver of the Supreme Court contains an application
that instructions may be issued by the Board to the Local Collectors, for registering
on their respective Records, as joint proprietors of the several lands adjudged to.
them, the names of the parties to whom those lands have been decreed, :

3. We are not aware of any precedent for this application to us, and we are of
opinion that decrees of this description by the Supreme Court should be carried into
effect through the Mofussil Courts, to which the necessary application for the purpose
should be made.

4. A mutation of names cannot, however, be legally entered in the Malgoozar
Registers before possession has been obtained in the constituted manner ; and we con~
clude, of course, that no decree of the Supreme Court can affect the liability of the-
entire estate for arrears of public Revenue until a separation and allotment of Jumma:
shall have been made, on the application of the parties, in conformity with the provis
sions of the Regulation XIX., 1814 ; and if it shall be decmed expedient that orders
be issued to the Collectors by this Board, we would propose to instruct those
officers to enter the names of the parties as joint proprietors.

5. The orders of ‘Government are more particularly solicited on the present
occasion, inasmuch as we observe the Supreme Court has appointed one of its
European officers to administer the collections and receive the remts of the
six Apnas share allotted to Woomeschunder Paul Chowdry, and the heirs and-
representatives of Ruttenchunder Paul Chowdry, deceased, of the lands and pre-
mises detailed in the Decree ; thereby superseding, as we conceive, the jurisdiction
of the Court of Wards in regard to the infant defendant, Gunganarain Paul Chowdry,
should the estate of the said minor become subject to the jurisdiction of that Court ;-
but in regard to the circumstances of which estate our Records do not at present
afford us the means of information ; and involving likewise a possible collision of
authority between the Revenue Officers and the said Receiver and Manager, in case .
the landed property should at a future period come under attachment by orders of’
the Courts of Justice, as provided for by Regulation V. of 1827.

6. Until we shall be favoured with the receipt of the orders of your Lordship in
Council, we shall postpone any communication in reply to the application from the

Receiver of the Supreme Court, We have, &c.
(signed)  J. Pattle.
" W.Blunt.
(Enclosure in No. 2.) > :

LETTER from E. Macnaghten, Esq,,t0 G. A. Bushby, Esq., &e. &c. &c. - *

Receiver’s Office, Court House, Calcutta,
. SIR,. s 23 Jannary 1829, :
I uavE the honour to transmit herewith an authenticated copy of a Decree of -
the Supreme Court of Judieature, passed on the 16th of September last, in the suit
of Woomeschunder Paul€howdry and another against Premchunder Paul Chowdry, -
&c.; and to beg that you will sy the same before the Boardg with my request that
instructions may be issued to the Collectors of the districts of Jadia, Jefsore, and the
twenty-four Pergunnabs, for registering in their respeggive Records the names wof
Woomeschunder Paul Chowdry add Woojulmoner Dossee, the widow and repre-
' z sentative
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sentative of Ruttenchunder Paul Chowdry, as joint proprietors of the several lands
adjudged to them by the said Decree, with a view to its provisions being duly carried
into effect. - )
You will have the goodness to observe, that by the said Decree James Weer
Hogg, esquire, is appointed the Receiver of the six- Annas share allotted jointly to
the said Woomeschunder Paul Chowdry, and the heirs and representatives of
Ruttenchunder Paul Chowdry, deceased, and that the duties of Receiver have lately,

~been transferred to me. I have, &c: : .
. (signed)  E. Macnaghten,
P . Receiver, Supreme Court.
' ‘ (Copy): |
Tn the Surreue Covrrof Junicature at Fors William in Bengal.
Ta Equity.

Tae Honourable Sir Charles Edward Grey, Knight, Chief Justice ;
: . The Honourable Edward Ryan, Knight, Justice. }
Tuesday - the 16th of September, in the ‘ninth year of the veign of His:
* Majesty King GeorcE the Fourth, and in the year of our Lord 1828.
Between Woomeschunder Paul Chowdry and Ruttenchunder Paul Chowdry,
by Sree Multy Dossee, his mother and next friend, Complainant ; and Prem-
chunder Paul Chowdry, Isserchunder Paul Chowdry, Juggulkishore Bunda-
padho, and Ramsoonder Goopto, Defendants; by Original Bill: And
between Woomeschunder Paul Chowdry and Ruttenchunder Paul Chowdry,
an infant of Sree Multy Dossee, his mother and next friend, Complainants ;
and Isserchunder Paul Chowdry, Juggulkishore Bundapadho and Ram-
soonder Goopto, and Joynorain Paul Chowdry, and Gunganorain Paul

Chowdry, sons, heirs and legal personal representatives of Premchunder

Paul Chowdry, deceased, Defendants; by Bill of Revivor: And betweent
Woomeschunder Paul Chowdry and Ruttenchunder Paul Chowdry of
Woomeschunder Paul Chowdry, his brother and next friend, Complainants ;
and Isserchunder Paul Chowdry, Joynorain Paul Chowdry, and Gungano-
rain Paul Chowdry, Juggulkishore Bundopadho, and Ramsoonder Goopto,
Defendants ; by Supplemental Bill: And between Woomeschunder Paul
Chowdry, Complainant ; and Isserchunder Paul Chowdry, Joynorain Paul
Chowdry, Gunganorain Paul Chowdry, Sree Multy Dossee, Defendants ;

. by further Supplemental Bill: And between Woojulmoney Dossee, Com-
plainant; and Woomeschunder Paul Chowdry, Isserchunder Paul Chow-
dry, Joynorain Paul Chowdry, Gunganorain Paul Chowdry, and Sree Multy
Dossee, Defendants ; by Bill of Revivor..

This Court doth think fit to order, adjudge and decree, and doth accordingly_‘
order and decree, that the partition and division of the several zemindaries, per- -

gunnahs, dhees, villages, lands, messuages, houses, hereditaments and premises so
made by the said returns and schedules to the said two several Commissions of
Partition issued respectively on the said 31st day of July 1824, and on the 7th day,
of June 1827, be firm and effectual for ever, and be carried into effect: And it is.
further ordered, adjudged and decreed, that the said Isserchunder Paul Chowdry,
and the heirs and representatives of the said Premchunder Paul Chowdry, deceased,
do and shall hold and enjoy jointly, as members of a joint individual Hindoo family,
and for thejften sixteenth parts or shares of the said l,ands and premises, the several’
lands angspremises following; that is to say, No. 1, the Pergunnahs Allumpore, in
the district of Nuddea, and province of Bengal, including Goomdpire, comprising
and consisting of sixty villages, and not sixty-four villages, as in the said Commission,
issued on the 31st day of July 1824, are mentioned, and the lands and grounds ap-
pertaining and belonging thereto. No. 3, the Pergunnah Paujnoir, in the district of,
Nuddea, and province of Bengal, as by title-deeds, comprising and consisting of
thirty-six villages, and not thirty-eight villages, as in the said Commission described,
and the lands and grounds appertaining and belonging thereto. Of No. 4, the

Dhee Unmendpore, and others, in the Chucka Sreenuggur, in the district of Nuddea, °

and province of Bengal, comprising and consisting' of eighty-three, and not eighty-
two, villages, as in the said Commission mentioned ; the fifty-eight villages follow-
ing ; that is to say, Nijsanpore, Ramsunkupore Rajahpore Chungrah in -Tamf
Tooroonepore Itchlampore Bhohrloh Lalook Rogoonathpore, Khur Rajahpore
Tulcomie  Mamoodpore Nij Bhunder Colloh Palloh Kor Kulluh by Manood-
pore, Konockpore Hoodugoraby Satasey Rostoomegore’ Dat Bhanga Chou-
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zatcha Nij Champah, including Nobyekha Siemoolah Rammessore Pore Banme
gadunga, Nundou Kooly Nij Camdahpore Chattenah Nij Darupore Bolor
rampore, Hoodun Bolampore Bangalpore Nij Seroppore Russillohpore Gooro-
oumary Dawooly, Nij Mothorgah %heygoe'roh Nij Chowgatcher Sibpore Hooda-
mampore Henguaiah Mahaschandrapore Cheerely Poorooneah Bolubpore Nuck-
hunpore Boltoh Jaotoh Dhurmopore Coondoleah Rotchulpore and Takver
Paatchpollah Nij Baughlancy Soerjun Maudpore Maneckloll Mutterpore Chil-
talah Bullubpore Rockcholpore Bookvor Pautchpotah, and the lands and grounds-
appertaining and belonging thereto. No. 5, the Pergunnah of Ameerabad, in the
same district and province, comprising and consisting of four villages, and the
lands and grounds appertaining and belonging thereto.. No. 6, the village and lands
of Dacrepore and Mungenkollah, in the same district and province, comprising and
consisting of two villages, and the lands and grounds belonging and appertaining.
Of No. 10, the Chucklah Dooleapore and Dhee Kissenpore, in the same district and
province, consisting and comprising 149 villages, and not 189 villages,” as in-the
said Commission mentioned ; the ninety-three villages following ; that is to say, Nij
Malangoh Battpooley, Tughurry Mundogram Kautchroh Hanty, Bremmo Lan-
son Lawbealy including Jungul and Puttit Kultuosserepore: Chuck Isslathpore
Bouna Daugah Okroh Cooraly, Shery Charol Goryroh Kholly Kottyham Howl
Itcha Coor including Pantonea Pookereah and Jungul and Puttit Hanapore
Chouheetah Gholah Doyepam Hansure Couty Khojah Bauah Gooah Banish
Chardiah Bossontpore, including Gonapoty, Nij Soonamoojory Daboueah Gunge
Cottah . Mondo Cottah Bannatpire Cottee Pautkoley Sibpore Saikunderpore
Jodo Danodopore Soder ‘Cottee Dumralez. Sair Cottee Rounadipore Cottee
Sobono Gutcha Parooss Chuck Coman Cottee Ramaissorepore, Ragoorampore
Horicompore Minojcottee Gonassepoore, Mohowkholly .Joyohtolilah Nursing-
kholly Antoporee Bholson Cottee Maheesey Mottee Tulloh Bistnopore Morah
Gotcha Noyee Hottee, Chingrah Alleepore Joynagoo Nij Autsotah Porroh
Bejercotee Godhooleeah, Goyoroh Coley Kessore Hossampore Khoromey, Ansey
Coor Sibpore, Chuck Sibpore Roghoosum Pooree Bajoodh, Goree Mondhoo
Cottee Mastohapore Peraujpore Joychundee Tulloh Camer Gorah Toher Bang -
Telley Kholley Hamodoho, Ramgohindpore Choleattah Ghollah Chomarding
Bickorlonpore Toongupore Boogdoll, Gopaulpore Ramchunderpore, Banceah
Dabeypore Cootabpore, Bargachee and Bublohpore, and the lands and grounds
appertaining and belonging thereto. Of No. 11, the Dhee Bajuspore, in the Per-
gunnah of Datceea and district of Jefsore, in the same province, consisting and
comprising eighty-six and a half villages, and not eighty-four villages, as in the said

. Commission mentioned ; the fifty villages following; that is to eay, Nij Cahilpore

Pootreeah Kholly Kismut Soorooteah Chondepore Bacpempore Aaleypore Dabe-
sorah Ekrampore Daleepore Indrougai Choopnagore, Mooradabad Luckhunn%g;e
Mogoorah Ghonoh, Nij Lingoh Khaloorah Maudpore, Syley Had, Hooleah Den-
baka, Bore Barnery Modenpore, Rajahpore Ghesloh, Pookooreah Kismut, Saric-
koodho Kismut, Sunoomeah Buckseyonpore, Koomareah Banttroh Noyacollee
Bucksay, Zooroppore Kismut, Chain Kollah, Goal Chattee, Rajindropore Kismut
Koomareeot Nij Rajah Bagilpore, Rajah Cottee Mohadebpore Monumpore, Cham
Kollah Kismut Chettreloh, Goal Barreah, Jamlah Gourangpore Knolloy Mauleba,
and the lands and grounds appertaining and belonging thereto. No. 12, the Dhee
Dandpore, in the Pergunnah of Satoor, in the same district and province, consisting
and comprising 163 villages, and the lands and grounds appertaining and belonging
thereto. No. 13, a moiety of, in and to the Turruf Punamee, in the same district
and province, consisting and comprising four villages, and the lands and grounds
appertaining and belonging thereto. Of No. 18, four upper-roomed messuages, tene-
ments or dwelling-houses, situate in Clive-street, in Calcutta, and province, of
Bengal; and of No. 56, -eight buildings or godowns, lately erected or built at
Clive-street, in Calcutta aforesaid ; all which last-mentioned houses and godowns in
Clive-street aforesaid are comprised and contained in the Map or Plan annexed
to the Return to the said Commission of Partition issued on the 31st day of July
1824, and marked (X.) No. 4, one upper-roomed house and three godowns,
marked on the said Plan or Map with the letters (A.) (B.) and (C.), and four beguhs,
one cattah and one chittack of ground, whereon the said upper-roomed house and
godowns are erected and built, and situate to the west of Clive-street aforesaid, and
which said house, godowns and land are in the said Map or Plan coloured red. No. 19,
one other upper-roomed messuage, tenement or dwelling-house called Pastawall a
Battee, situate at Sootanooley in Calcutta aforesaid, with fifteen cattahs and twelve
chittacks, and not one beguh, two cattahs and six chittacks, as in the said Com-

mission
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niission mentioned, or thereabouts, belonging thereto; and which said house, lands
.and premises are comprised and contained in the Map or Plan théreunto annexed,
and marked (X. No. 5.) and are therein ‘distinguished and marked by the figure
{No. 19.) written across the same. No. 20, one also a lower-roomed messuage or
tenement, situate at Scotancoley aforesaid, ‘called Secunder Sahibs Battee, and ‘the
land whereon the same is erected and built, ‘containing sixteen cattahs and two
chittacks, and which said last-mentioned house and premises are comprised and
contained in the Map or Plan thereunto annexed, marked (X. No.6.) and are
thereon -distinguished and marked by the figure (No. 21.) written across the same.
No. 22, & piece or parcel of land or ground situate and lying at Noaths Racey, in
Calcutta: aforesaid, containing four cattahs and five chittacks, and not about eight
cattahs, as in the said Commission mentioned ; and which said last-mentioned piece
or parcel of land or ground is contained and comprised in the Map or Plan thereunto
unnexed, and marked (X.No. 5.):and is therein distingnished and marked by the
figires (No. 22.) written across the same; and also all that piece or parcel of
"land or ground situate at Comortollah-street, in" Calcutta, houses and premises
thereupon erected and: built, containing- one beguh and two cattahs, and which
said last-mentipned piece or parcel of ground is not mentioned or described in the
said Commission, but is comprised and contained in the said Map or Plan thereunto
annexed, marked {X. No. 7.) - And it is" further ordered, adjudged and decreed;
that the said Woomeschunder Paul Chowdry,'and the heirs and representatives of
‘Ruttenchunder Paul Chowdry, deceased, do and shall hold and enjoy jointly, as
members of & joint and undivided Hindoo family, as and for their six sixteenth parts.

or shares of the said lands and premises following; thatis to say, No. 2, the Per~

gunnah Baugmarah, in the district of Nuddea and province of Bengal, comprisin
and consisting of forty-two villages, and the lands and grounds appertaining an
belonging thereto. Of No. 4, the Dhee Unandpore and others in the Chucklah
Sreenagore, in the same district and province, comprising and consisting of eighty~

three villages, and not eighty-two villages, as in the said Commission, issued on the

31st day of July 1824, are mentioned ; the twenty-five villages following ; that is to
say, Nij Donontpore Mallaypore Day, Poohooreah Gungseroh Comer Goreeoh
Sorey Dai’, Govindoonagore, Nij Baluah Dangoh Panteh Potoh Babegoareah Soyah
Dangha, Mooda Diobeehoondeeo Soree Dwar Casanney; Chattroh Baghee Beck-
rampore Mauleepootah, Calleeanpooree, Cooporeebanghee Zoolsoroh, Sumobeah
Juggutroy Gungapoors haut Coomarsatpore Radanagore Torampore, and the lands

and grounds appertaining and belonging thereto. No. 8, the Turruff Moozeppore, in -

the same district and province, comprising and consisting of twenty-five villages,
and the lands and grounds appertaining and belonging thereto, No. g, the Dhee
Rajahpore, in the same district and province, comprising and consisting of eighteen
vlilllaées, and ‘the lands and grounds appertaining and belonging thereto. “Of No. 10,
the
comprising and consisting of 149 villages, and not 189 villages, as in the said Com-
Tnission, issued on the 31st day of July 1 824, are mentioned ; the forty villages follow-
ing; that is to say, Nij Doolaboona Rowatsoh Probungpore Setkoonder Nagore
Pantch Barwoh Govindnagore Moororee bautry Mohescoor. Deedlore Cossem-
};lctre Bickenpore Dawoolay Dawool Daith Bhoowoleah Nij Battee Bandoo Ghatta
logorampore, - Bansborreah Chundertollah Goosary Mohepsorepore Bullubpore,
Situlpore Gonoputee Bankroh Gessereypore Gorra Khulley Noy ‘Cottee Poora
Kholly Mawjutantly Khoosalpore Austah Kholly Nedayah Chuck. Doho Dor-

hucklah Dooleahpore and Dhee Kessunpore, in the same district and province,
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Ballubpore Lineyuagore, and the sixteen villages in Dhee Restnapore, including Bona
Ranarainplre, and the lands and grounds appertaining and belonging thereto. Of
No. 11, the Dhee Baguspore, in the Pergunnah Dantea and district of Lessore, in
the same province, comprising and consisting of eighty-six and a half villages, and
not of elghty-fou}' villages, as in the seid Commission, issued on the 31st day of July
1834, are mentioned ; the thirty-six and a balf villages following ; that is to say,
Nij Cossiepore Kismut Cossiepore Bander Coloh' Benodeahs half Pucoekorahs
Cankolan Luddhee Pasoh Banuehpore Nij Tughorey Bistopore Bhopedan Sut-
taypore Bankroh Auleyi)vt[)re Mookoondoopore Somekah Sockeorkolah Booroore-
pooree, Nij Ronootorah Moorpoore, Aungabarrah, Soomosdepore, Anmaur Colly-
pore Torajee Hurreah, Ghope Roshaupore: Gourypore Bawoojooney Looghe
Pookoriah Sankdoho, Tailcoopey Raurehporroh Sampire Dandpore Coolborria
Kismut, Cool Bairesh, and the lands and grounds appertaining and belonging
thereto. ‘No. 48, the Lalook of Degulram, sitaate in the district of Nuddea, and
twenty-four Pergunnabs in the province of Bengal, comprising and consisting - of
320. k, B4 siX
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six villages, together with the lands and grounds belonging and appertaining thereta.
Of No. 18, four upper-roomed messuages, tenements or dwelling-houses situate
Jin Clive-street in Calcutta, and province of Bengal; and of No. 56, eight build-
ings or godowns, lately erected and built at Clive-street in Calcutta aforesaid ;
-and all which houses and godowns in Clive-street aforesaid are comprised and
-contained in the Map or Plan annexed to the Return to the said Commission issued
:the 31st of July 1824, and marked (X.) No. 4..three upper-roomed houses and
seven godowns, and one beeguh, fourteen cattahs and nine chittacks of ground,
whereon the said last-mentioned houses and godowns are erected and built, and
situate to the east of Clive-street aforesaid ; and which said houses, godowns and
lands are in the said last-mentioned Map or Plan coloured green. No. 55, a piece
or parcel of land or ground consisting of two cattahs and two chittacks, and not of
two and a half cattahs, or thereabouts, as in the said Commission mentioned, situate
in or near Nauths Baugaun-street, in Calcutts, in Bengal aforesaid ; and which said
piece or parcel of land is comprised and contained in the Map or Plan thereunto
-annexed, marked (X. No. 5,) as is therein distinguished and marked by the figures
{No. 55) written across the same number, twenty-one other upper-roomed messuages,
tenements or dwelling-houses situated at Sootanooty aforesaid, called Sapoossess
Bauty, together with one beegnh, six cattahs and five chittacks of ground, as in
the said Commission mentioned, appertaining and belonging thereto, and which said
last-mentioned houses and lands are comprised and contained in the Map or Plan
thereunto annexed, marked (X. No. 6,) and are therein distingnished and marked
‘by the figures (No. 20) written across the same. And it is further ordered, adjudged
and decreed, that the said Isserchunder Paul Chowdry, and the heirs and repre~
sentatives of Premchunder Paul Chowdry, and the said Woomeschunder Paul
Chowdry, and the heirs and representatives of Ruttenchunder Paul Chowdry,
«deceased, do execute each to the other all such proper deeds and conveyances of the
-aforesaid lands and premises so allotted to them, the said Isserchunder Paul Chowdry
and the heirs and representatives of the said Premchunder Paul Chowdry, and the
said Woomeschunder Paul Chowdry, and the heirs and representatives of Rutten-
«chunder Paul Chowdry, as may be necessary for vesting the same in them jointly,
‘their heirs, representatives and assigns, as aforesaid. And it is further ordered, that
George Money, esquire, the Master of this Court, do settle such deeds and con-
‘veyances, in case the parties shall differ about the same; and that in the meantime
the parties do hold and enjoy their respective shares so-allotted to them as L. sein-
before ordered and decreed, according to the said petition, and that each of the said
parties do deliver to the other or others of them the title-deeds, which solely relate to
the premises allotted to them respectively. And it is further ordered and decreed, that
such deeds and conveyances as relate partly to the said premises allotted to the said
Isserchunder  Paul Chowdry and the heirs and representatives of .the said Prem-
chunder Paul Chowdry, and partly to the said premises allotted to the said Woomes- -
chunder Paul Chowdry and the heirs and representatives .of the said Rutten~
chunder Paul Chowdry, be brought in and deposited in the office of the said Master
-of this Court for their mutual benefit, subject to the further order of this Court ;
and that all parties, at his or their own costs and charges and expenses, may be at
liberty to have attested copies of all or any of such deeds, muniments and writings,
And it is further ordered and decreed, that the costs of the said Commission of
Partition shall be paid and borne by the parties in the proportion of their
interests in the said property; that is to say, ten sixteenth parts or shares
thereof by the said defendant, Isserchunder Paul’ Chowdry, end the heirs and
representatives of the said Premchunder Paul Chowdry, deceagedy and -simssig-
teenth parts or shares thereof by the said WoomeschundersPgul ; Chéﬁd;y,
and the heirs and representatives of the said Ruttenchunder Paul Chgwdry,
deceased. And this Court’ doth further order and decreé, by and with thg,.con-
sent of the said Woomeschunder Paul Chowdry and ,!Voojulmoney Dossee, the
widow of Ruttenchunder Paul Chowdry, deceased,rtheir advocates and attor.
peys in these causes, that James Weer Hog, esquire, the Recqiver of this Hongd#rable

* .Court,’ be, and he is hereby appointed, the receiver of the said six Annagshare,

allotted jointly 4o° the said Woomeschunder Paul Chowdry and the hejrs and
representatives of the said Ruttenchupder Paul Chowdryzdeceased, and that the
said Isserchund® Paul Chowdry do,’ forthwith, deliver “possession thereof to the
said Receiverr And it is further ordered fnd decreed®that the said Receigr do and °
shall pay to*the said Woomeschunder Imul Chowdry one moiety or half part or
share of the rents, issues ag profits of the six Annas share from time to titne as
the same shall be received By the, said } civer. And it is further ordered .and
ed TG decreed,
o7
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decreed, that it be and it is hereby referred to George Money, esquire, the Master
of this Court, to inquire and report whether any and what joint family-worship has
hitherto been maintained and kept up at the family dwelling-house at Ranaghat,
and whether or not, according to the religious laws and usages, it is fit and proper
that such joint family-worship should be continued at the joint expense; and if the
said Master shall report that ‘such joint family-worship ought to be continued
at the joint expense, ‘that he do’ then report what sum ought to be set ‘apart
for, the maintenance and performance of such “worship. -And this Court. doth
further order, that this decree shall be binding on the said ‘infant defendant, .
Gunganarain Paul Chowdry, unless he shall, within six months after he shall have .
attained his age of sixteen years, show unto this Court good cause to the contrary.
And this Court doth further order and decree, that the said Master do make his,
report on the matters hereby referred to him on or before the second equity day of:
the next ensuing term. . And this Court doth think fit to reserve, and doth hereby
reserve, all further directions until after the. said Master shall have made his report,
on the imatters hereby referred to him; and in the mean time all parties are at
liberty to apply to this Court from time to time ‘as they may be advised. “Witness,
Sir Charles Edward Grey, Knight, Chief Justice at Fort Williem aforesaid, the

“16th day of September, in the year of our Lord 1828.

Stacey, Attorney. (signed)  J.-W. Hogg, Register.
Tate Romatt, and Master Attorney. : ; -

"Voe, Atfprney. o .
. . : ~ (A true Extract.) ., oL
o (signed)  J. W. Hogg, Register.-

(Miscellaneous.) —No. 8.— . v
'LETTER from Board of Revenue, Lower Provinces, to Lord W: C. Bentinck, -
’ Governor General in Council, &c. &c. &c., Fort William. )
. R Board of Revenue, Lower Provinces,"
MY LORD, - 4th February 1829, =
IN continuation of our Letter, dated the 24th ultimo, we have the honour. to

forward another communication, dated 2d instant, from the Receiver of the
Supreme Court. ‘ : : '

2. The lands referred to are advestised for sale for arrears of revenue ; those in

the Jefsore.district on the 5th instant, and.those in the Nuddea district on the 12th

instant; and under any circumstances they must, we are of opinion, be first respon~

sible for the Government Revenue, ) ' t
We have, &c. -

(sigued) . - J. Paptle, .
: W, Blunt., .

(Enclosurg.)

LETTER from E. Macnaghten, Esq., to G. A. Bushby, Esq., &c. &c. &c:
SIR, : . : . .
WIL%you have the goodness to inform me whether any thing has yet been settled
regarding the subject of my Letter of the 23d ultimo? R
_ I now find that the Collectors of Jefsore and Nuddea have advertised for " sale,
on the 5th and 12th of this month, some part of the lands allotted, by the decree
of the Supreme Court, to Woomeschunder Paul Chowdry, and to the heirs and
“representatives of Ruttenchunder Paul Chowdry, deceased, for arrears of Revenue
due to Government. - C e
I trust that, pending the reference to Government of my Letter of the 23d, ‘the_
Board will direct the sale to be postponed. : -

) ) _ ] I am, &ec. :
Court-house, - (signed) ° E. Macnaghten, .
3d of February 1829. | ‘ ' Rec. Sup. Court, "

" 330.x. N C C
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Ig‘ﬁ"f::l‘:f o LETTER from Mr. Secretary Mackenzie to J. Pearson, Esq.,
Courts of Justice ; : Advocate General.©
Code of Laws.

_SIR, ' ‘Council Chamber, 6 February 1829,

-1 am directed by the Right honourable the Governor General in Council to

. 4 of R dated transmit to you the Papers noted in the margin,* and to
it J:gﬂ r}{n}»:gl&:;r“ O Revenue, ate } lgquesl; that you will state your opinion, whether the Supreme
Ditto - - ditto - = 4th February - ditto,] Court has jurisdiction in cases touching the succession or
L , transfer of real property in the Mofussil, and how far the

judicial and Revenue officers of Government are bound to recognize the Receiver

appointed by the Court in the case referred to in the above Correspondence. ’

~2. You will perceive that the revenue of the estate referred to is in arrear, and

consequently that an early reply to this reference is urgently required, - ‘
3. You will be pleased to return the above Papers with your reply.
: : I have, &c. 7 te

: (signed) H, Mackenzie, Sec? to the Govt, -

[

—No. .5. —_— -> '

LETTER from John Pearson, Esq., Advocate General, to Holt Mackenzie, Esq.,
' ~ Secretary to Government. '
SIR, : Fort William, 20 February 1829.

. T uavE the honour to acknowledge the receipt of your Letter, in which yoy
request my opinion whether the Supreme Court has jurisdiction in cases touchin
the succession or transfer. of real property in the Mofussil, and how far the judicia%
and Revenue officers of Government are bound to recognize thé Receiver appointed
by the Court in the case referred to in the Correspondence forwarded to me. '

2. The appointment of an Furopean officer by the Supreme Court appears to me
a circumstance of little moment in itself, and wholly distinct from the possession or
eccupation of land .in the Mofussil, as the right to make such appointment depends
upon the extent of the jurisdiction which the Supreme Court possesses ; and I enter-
tain very considerable doubts whether the Supreme Court was originally meant to
posdess any jurisdiction at all beyond the limits of Calcutta, except over British sub
Jects, and certain other persons specified in the Acts of Parliament. ’

For it is not, I believe, pretended, that the actions which particularly relate to reat
property out of Calcatta, the action of ejectment, for example, can be brought in the
Supreme Court, except in those cases where the lands have been in the occupation of
a Diritish subject ; and it certainly appears an inconsistency that the same Court
should, notwithstanding, be empowered to seize and sequester, or transfer or divide,
the lands in the Mofussil. *

3. The Supreme Court has, however, at all times, claimed and exercised this
right, under the powers alleged to have been conferred by Acts of Parliament and the
Charter granted by the Crown. . g

The statute 21 (zzeo. 1L, c. 70, 8.17, gives to it « full power and authority to hear
¢ and determine, in such manner as is provided for that purpose in the said Charter
“ or Letters Patent, all and all maoner of actions and suits against all and °
“ singular the inhabitants of the said city of Calcutta.” And the 18th clause

" of the Letters Patent directs that the Supreme Court shall be a Court of Equity,
and assimilates its power and authority to the Court of Chancery in England. '
- The- process ’ogﬂ‘]e Court of Chancery was in its origin against the person,
in order to enforce a“decree; butin time, from experience of the evils attendant on
this mede of praceeding, it had recourse to a species of process against the property
itself, by means of the, writs of sequestration.

* The Supreme Court adopted thesein conformity with the words which I have cited
from the Charter ; and by analogy with other steps taken in the English Court of
Changery, as well as to give effect 10 the peculiar incidents and tenures of land
in this country, it has also issued, as in the case submitted to me, the writ of
partition. . '
- 4. In

N
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//~4» ' In this mode of considering the subject, T conceive that the Supreme Court is
borne out by the expressions of the Charter, though (as I have intimated already)

1 am inclined to doubt whether any such power was originally meant to be given, oo,

Y.
Legislative
Councilss
rts of Justice

It may be added, that by the Charter of Justice, sect. g, it seems that the powers of t Code of Laws.

the Skeriff are extended over Bengal, Behar and Orissa, though I think it probable
that this was originally intended to- reach only British subjects and their property ;
the case of property in the Mofussil in the hands of natives, inhabitants of Calcutta,
not being in the contemplation of the framers of the Charter. . i

The power, however, has been exercised by the Supreme Court from the earliest
times, ‘and it.is now too late, I conceive, to resiit it with effect. At all events, the
only regular mode of trying the question is by an appeal to The King in Cotiricil ; and
T ought to observé, that in" many instances- the "decisions of ‘the Supteme” Coutt
in circumstances similar to the present havé been sent home upon appeal, and"¢on:
firmed by The King in Council, without its appearing to have occurred to them that
the Court had exceeded ity powers.. . . oo

5. In the mean time it appears to me, that the officers of Revenue are not called
upon to alter the mode of proceeding prescribed by the Regulations of Government,
which have the entire authority of laws in the Mofussil. They are indeed directed,
in common with other persons, to be “ aiding, assisting and obedient in all things
“ unto the said Supreme Court of Judicature,” But I do not conceive that this
injunction would justify a disobedience of the Regulations of Government, merely
because a party*may infer that some of these Regulations are, in their cohsequences,
inconsistent with the intention of the Supreme Court. I do not, however, perceive in
what manner the judicial officers of Government can be affected by the present
mode of proceeding in the Supreme Court. :

6. At the same time, in looking at the strange and anomalous state of thihgs in
this country, arising from the various laws, regulations and institutions that exist,
from the powers of the Supreme Court and of the General Government, distinct from
and usually independent of each other, at the same time that they are in some mea-
‘sure concurrent, it is easy to see that an interference must occasionally take place,
and it is clear that it is most desirable to avoid any unpleasant collision. I trust
1 shall be pardoped if I take the liberty of suggesting, that perhaps some plan may
be devised to carry into effect the decrees of the Supreme Court, - without interfering
with the independent rights and powers of the Government. I am not: sufficiently
acquainted with the details of the establishments in the Mofussil to venture upon
suggesting any project; but if a mode could be pointed out which should be at once
efficient in itself and not objectionable to the Government, I trust that the Supreme
Court (constituted as it is) would be desirous of acceding to it. o

I have, &c. :
(signed)  Ju* Pearson, A. Genl. '

I3

— No. 6. —
. LETTER from-E. Molony to the Board of Revenue, Lower Provinces. -
GENTLEMEN, Fort William, 23d February 1829:

I am directed by the Right honourable the Governor General in Council to
acknowledge the receipt of two Letters from you, dated the 24th ultimo, and 4th
instant, and, in reply, to communicate as follows : Lo

. 2. His Lordship in Council is of opinion, that you should direct the Collectors
who are concerned in the foregoing reference to act under the decree of the Supreme
Court, and the application of the Receiver thereupon, in the same way as they
would act under a similar decree passed by any of the Mofussil Courts, -

: . . . . . . “hy

3. The registry of the names of the complainants, in cases in which pertions. of
Mehals have been awarded to them, will not, of course, exempt the whole estate
from the responsibility which, under the Regulations of Government, attached to it
for the punctual payment of the public Revenue assessed on it. But your Board will,
of course, be prepared to show any reasonable indulgence in respect to time; and
should the parties desire to enter into separate engagements for the Revenue charge-
able upon their lands, they will apply for a regular Butwarrah.

320, E. Cz2
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- §. With regard to the Receiver of the Supreme Court having been vested with
the management of the minor’s estate, the Governor General in Council is of opi«
nion, that, the jurisdiction of the Court being admitted, the rule which restricted
Europeans from holding lands or managing estates in the Mofussil, ought not to be
considered applicable to that officer. - :

* 5. In regard to the jurisdiction of the Court of Wards as liable to be affected by
the case, his Lordship in Council observes, that as the estate is joint undivided
property, of which some of the sharers are majors, there can be no reasonable ground
to apprehend collision on that score. ’ _ -

. 6.. You are requested to issue to the several Collectors concerned in the present
refererice, such instructions as you may deem necessary to enable them to act in
consonance with the above remarks and orders. .

- w..His Lordship in Council proposes to take into early consideration the mea-

sures to be adopted for the purpose of obviating the inconveniences which are to be

apprehended from the present state of the laws and practice of the Court.
b , s I have, &¢. o

(signed)  E. Molony,

. . : . Dep’ Sect’ to Gov',
P.S.—The original Papers which accompanied your Letter, under acknowledg-
‘ ment, are herewith returncd. - ) .

. i — NO. 7i —
LETTER from Board of Revenue, “Fort William, to W. B. Bayley, Esq.,
: Vice-Prgsident in Council, &c. &c. &c., Fort William, "
N ) Sudder Board of Revenue, Fort William.
HONOURABLE SIR, . 6th March 1829. .

. WE have the honour to acknowledge the receipt of the orders of the Governor
General,. conveyed to us in Mr. Deputy Secretary Molony’s Letter, dated the
23d ultimo, on the subject of the application of the Receiver of the Supreme Court,

" submitted for the orders of Government, with our addresses of the 24th of January,

end 4th ultimo. - ‘

‘2." In conformity with those instructions, we have directed the local Collectors
toncerned in that reference to act under the decree of the Supreme Court, and the
application of the Receiver thereupon, in the same way as they would act under.
a similar decree passed by any of the Mofussil Courts, and to register the names of
the parties in the mauner directed by the decree of the Court; though we may here
observe, that no Mofussil Court can, under the provisions of Regulation V.,"1827,
eppoint a manager to an estate, the selection and appointment of whom is, in all
cases, vested in the Revenue authorities. )

3. But as we are of opinion that great inconvenience is likely to result from the
appointment of an European officer of the Supreme Court to collect the public
Revenues, and as such officer is not, we conceive, amenable to the Mofussil Courts,

~

or liable to the penalties prescribed for undue exaction of rent, illegal distress, dis

ebedience or resistance of process, or other act in violation of the Regulations
prescribed for the realization of the public Revenue, it may, we conceive, have been
the intention only of the Supreme Court, that the Receiver should collect the sur-

plus proceeds of the estate, to which the proprietor or proprietors may be. entitled: -

in excess of the fized demand of Governmént, ‘and which we conceive it probable is

" the only portion of the assets of the_f{tatg_ j?‘which the decree of the Court is

Intended to apply.

4- On this point, }herefofé, we !voul;i ,},smpose, with the sanction of Government,-

to apply for further information from she Receiver to the Supreme Court ; likewise
whether it is proposed to collett the rents by means of Native or European agency;
also, to whom the Revenue-authorities are to look for payment of the public dues or
to direct any prescribed process in case of default, should it for any reasons, be
deemed inexpedient to proceed to a sale of the lands in satisfaction of ‘any demand
of Government. S e : ) -

T We have, &c.

* . (sged) - W.Blm.

15)
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o N ‘» ~'-—iN0,8.—v- N . , . .
(Secret Department.) S 4 v, V.

MINUTE by the Honourable C. T Mercalft; dated 15 April182g, - Jasiutive:

THE contention ‘which has for-some time past been in: progress between the 'C%'lm':&i“:::e
Government of Bombay and His Majesty’s Court of Judicature at that Presidency, - :
‘without any apparent prospect of termination, demands the, serious consideration of -
the authorities at, home; who may posséss the means of rectifying an evil discredit-
able to our character and dangerous to our power in India, '

Discreditable to our character in the estimation of the natives of India as all
such dissensions must necessarily' be, and dangerous to our power, because inas-
much as that depends on the respect angd awe entertained of us by the native
population, nothing has so much contributed to confirm those sentiments as:a belief
in our perfect union among ourselves, and nothing can more certainly teiid to' shake
them than the appearance of discord between our highest authorities. R

It is therefore necessary to determine whether, in matters of doubtful dispute, the
Government or the Court of Judicature at the several Presidencies shall be supreme ;
whetber the Government must in évery case subinit to any exercise of judicial power
which the Court may assume, or the Court be restrained by the will of the Govern
ment, whenever the latter inay be sensible‘of political reasons of sufficient ‘import-
ance to induce its interference, either to resist a new assumption of power; or to
suspend the exercise of one doubtful or dangerous, which may have been before
admitted. o

‘o me it seems quite clear, that the supreme power ought to rest with the
Government ; and that in any case in which the exercise of the powers of the Court
might be deemed injurious to the safety of welfare of the state, the Government
ought to possess authority to suspend the functions of the Court as regarding that
particular case, and the Court be bound to acknowledge and abide by the restrictive
power of the Government pending a reference to superior authority in England.

The possession of such a power by the Government appedrs to be the inore
necessary in cases in which, new and doubtful powers are assumed by the Court,
such as have never been before exercised, and are disputed and denied by com-
petent interpreters of the law. . . s S
. In arguing for the possession of restrictivé powers by the Government in India
over the Court of Judicature, I only propose what, as I conceive, exists in every
country in the world; a saving power in_the, Government for the .benefit of the -
State over all parts of the governing machine, of which the judicial department
is one. - ‘

There is no danger to the national power in Edgland from an undue stretching
of the authority of Courts of Justice.. There is no probability there that the Courts_
can misunderstand their fanctions ; but if there were any chances either of error or
of mischief, the Legislature is at hand to restrain or rectify. .

What the Legislature is to Courts of Justice in England, the local Government
in India ought in-reason to be to Courts here ; that is temporarily, and until the
result of a reference to England can be known. If not so perfect and satisfactory
an instrument of control as the Imperial Legislature, it is the best that can be had
on the spot. And unless it can be maintained that the Governmént must submit,
whatever may be the consequences, to any extension of jurisdiction that any-Court
of its own pleasure may assume, it must follow that a provisional and temporary
restrictive power ought to be vested in the Government; for it can never bé sup-
posed that a disgraceful contest between the two powers, as separate and opposed
to each other, ought to be exhibited to conquered India ; to éxcite the anxiety and
fears of the well affected, and the hopes and ridicule of the disaffected and hostile.

When such a contest commences, there are no means of stopping it in the present
state of relations between the Government and the Court. - The Government cannot
sacrifice its subjects to an assumption of power which it believes to be illegak
‘I'he Court having once declared the assumption to be legal, considers itsélf inter-
dicted from rejecting any application founded thereon, and from listening to any-
compromise or suspension of the power. = It regards and treats the metbers of the
Government as so many culprits; who are punishable for contempt of the King’s
Bench, The feelings of the parties become engaged in the quarrel. Each thinks
it dishonourable to yield. . The Government will not give up its native subjects to
laws and jurisdictions to which they have never before been held amenable. The

320, E. Cs3 Judge
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Judge conceives that he is supporting the independence of the British Bench, and
maintaining a praiseworthy contest against lawless interference. The struggle is
interminable, and may be renewed continually by fresh cases involving the disputed
point. . , , . .

At this immense distance from the control of the Mother Country, there surely

* then ought to exist a local authority vested with power to put & stop to these

unseemly contentions. If it can be said with any jystice that a Court of Law may
push its authority to any extent, and that no apprehension of consequent mischief
and danger can justify a Government in refusing obedience, then let it be deter-
mined, that the Government must, in all cases, submit to the will of the Court.
It would be better that the supremacy of the Court should be acknowledged and
known, than that room for contention should remain. .

There are, nevertheless, reasons why, the supreme power should rest with the

‘Government, and not with the Court.

The political power of a state, exercised by its Legislature, is everywhere superior
to the judicial, which is subordinate, performing ounly the functions conferred on it
by the former, which are liable to any modifications that the Legislature may
enact. i o ' '
. Against this it may be urged, that the real Legislature of British India is the
national Legislature in England, and not'the local Government; but, on the other
hand, the local Government, performing locally the functions of political administra~
tion, approaches nearest to the representation of the distant home Government,
while the Judicial Court cannot properly represent the legislative power. ‘

Moreover the occasions on which the Government and the Court are likely to be
involved in disputes, are when the Court is extending its own jurisdiction beyond
is former limits, that is, assuming powers not before exercised. The check, therefure,
ought to be vested elsewhere, for we know from experience that the Court is not
likely to check itself ; the exercise and extension of power being at all times enticing
to human pature. ’ T

The Court in such cases may be said to be the aggressor, and the Government
on the defensive. Itismore equitable, therefore, that the Court should be required to
pause, than that the Government should be compelled to submit to new assumptions.

No new assumption by the Court ¢an take place without drawing more within
its jurisdiction our native subjects, already amenable to other Courts established
for their protection. They can only look to the Government for defence against -
the exercise of power by an authority to which they have never considered them-
selves subject. They are entitled to this defence, and the Government ought to

. have the power of affording it.

The restraining power contended for herein on the part of the Government,
should be exerted of course with due consideration and forbearance, and subject
to serious responsibility.

1f it were deemed inexpedient to confer it on the subordinate Government of
each Presidency, it might be confined to the Supreme Government, or the exercise
of it by the subordinate Governments might be subject to the confirmation and
revision of the Supreme Government ; which course would rectify the . possible.
errors of local irritation, without impairing the efficiency of immediate remedy.

Next to the importance of preventing unseemly contention between independent
British authorities in this distant region, by conferring somewhere the power of
Jocal supremacy pending a reference to England, it is very desirable that the powers
to be exercised by His Majesty’s Courts of Judicature, that is, the extent of theif
Jjurisdiction, should be accurately defined. B

Out of the want of clear definition and of general understanding, arise all the
disputes which take place ; for respecting the acknowledged customary powers of the
Courts there are no disputes. .

It is unquestionably due to our native subjects, that they should be informed to
what Courts aind to what laws they are amenable. At present they are amenable
to the Courts established in the provinces in which they reside, and subject to a
modified code off pative laws, both in civil and in criminal matters; but suddenly,

"by some legal hapus pocus, incomprehensible to them, they find themselves dragged

into the jurisdiction of the Court of English Law, armed with tremendous power,
from which there is no reprieve, where they are beset by unintelligible forms and
bewildering coplexities, and ruined by intolerable expense. i .

It never could have been intended by the British Legislature, that our Indian
subjects should be amenable to two sets of Courts and two codes of laws; but éuc.h
) : is
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is now the effect of the gradual extension of the jurisdiction of His Majesty’s
Courts, some of the steps in which have been imperceptible, or at least unnoticed.

When His Majesty’s Supreme Court was first’ established in Bengal, it was
understood that its civil jurisdiction extended 10 claims against the Company, and
against British subjects, and to claims of British subjects against native subjects in
cases wherein the latter had agreed to submit to its decision and its criminal juris-
diction, to British subjects, and to persons in the service of the Company, or of any

‘British subject, at the time of the offence. : - ’ ’

The establishment of this power, independent of the local- Government, was
soon followed by disputes, disreputable in their circumstances, and dangerous to
the public safety.” "~ R . »

The Court had not been long in the exercise of its functions, when it extended
its practical jurisdiction indiscriminately to all natives; nothing more being neces-
sary to procure a writ against any of them than an affidavit that the person sued
was within the jurisdiction." ¢ : .

The collection. of revenue and the administration of justice in the provinces, were
obstructed by writs of habeas corpus, and prisoners brought up by these writs were

set at liberty by the Court.- \ -, )

Neither the Governmeént exercised by the Company, nor that of the Newab of
‘Moorshedabad, was respected. Both were declared subordinate to the Court,
Had the usurped powers of the Court been allowed to proceed without check or
opposition, the Government must have been destroyed. ) .

The powers assumed, the pleas by which they were maintained, the tone of self
superiority, and of contempt for the local Government, which mark the proceedings
of the Court at that time, are remarkably similar to those which appear in the

recent proceedings of the Court of Bombay. . Co
_The proceedings of the Supreme Court of Bengal having been loudly complained
against, its powers were restrained by a subsequent enactment. .

Since which, either from a better understanding of the intentions of the Legis-
lature, or from mutual moderation in Governors and Judges, or from' the submis-
sion of Government to' gradual or quiet encroachinents, until the present contention
at Bombay, there has'not been the same degree 'of misunderstanding and dispute
regarding the powers of the King’s Courts; but it is evident from what is now
passing at that Presidency, and from vwhat bas before happened both at Madras
and in Bengal, that the seeds of dissension still exist in the undefined condition of
the jurisdiction of all the Courts, "~ - ‘ o

~ The Courts at Madras and Bombay were established at different periods, sub-
sequently to that of the establishment of a Court in Bengal. -The Charter of the
Madras Court differs in some degree from that of the Calcutta Court, although
intended avowedly to confer only the same powers. The Bombay Charter is
formed, I presume, on the model of that of Madras. '

Besides jurisdiction over all British subjects, the Courts have an acknowledged
jurisdiction over native subjects residing within the appointed limits of the several
cities designated Presidencies; disputes which have occurred, and are likely to

-occur, refer to the extent of the Court’s jurisdiction over native subjects beyond
those limits, T :

We have seen a native of India, lately a servant of the King of Oude, but
residing within the British frontier for refuge, arrested on a false allegation of debt,
many hundred miles away from Calcutta, by an officer of the Supreme Court, ‘and
placed in the power of his pretended creditor and undoubted enemy, on some legal
fiction of his being & constructive inhabitant of Calcutta, in consequence of deal-
ings with parties residing there. ' ) '

If such a plea brings natives within the jurisdiction of the Supreme Court, there
is not a mercantile native residing in any part of India who is not amenable; for
all of them have commercial agents or dealings in Caleatta. :

. To call any one a constructive inhabitant of Calcutta who has never been within
many hundred miles of the place, whatever it may be in law, seems an outrage
against common sense. And to arrest such a one at that distance by a writ from

the Supreme Court, he never dreaming of his liability to such jurisdiction, beimg .

V.
Legislative
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Code of Laws,

at the saroe time amenable to provincial Courts and provincial laws, must surely.be -

considered as a gross violation of natural justice. .

- It may be reasonably presumed, that the Legislature did not intend to confer
such jurisdiction on the Court; but we know that it has been assumed.

. We have seen property seized in the most remote provinces under the Benged
v 320.E. Caq - Presidency,
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V. Presidency, as the property of a bankrupt firm of Calcutta, ‘and made over wholly
Legislative  to another firm of that place, on a bond; although creditors of the bankrupt firm,
Councils;  and claimants against it, were present in those provinces; although the transactions

an:‘-’t: :ff '}:’:";,l:” onwhich they ¢laimed took place in those provinces ; although the property seized was
eoe—— properly their own, never having been paid for; although they were entirely ignorant
of the existence of those peculiar laws, which at once took away their property and
deprived them of all means and all chance of recovering any part of the debts due
to them. The awe of the Supreme Court deterred the local authorities from attempt-
ing to maintain the rights of the local creditors. Can any one say that this is justice
to our native subjects, or that a Court, a thousand miles distant, ought to possess
a jurisdiction so partial to the few, so destructive to the mass ?

‘We recently heard that a native not residing within the Court’s jurisdiction, nor
amenable to it, according to common understanding, on any other account, was to
be tried before the King's Court, on the charge of a crime committed beyond the
limits of the jurisdiction, in order to establish the principle, that all natives, notwith-
standing those circumstances, might be brought before the Court for trial. I do not
know how this matter ended; butif the trial took place, it was certainly a new
encroachment, and will form a precedent for further extension of jurisdiction. .

We have still more recently had occasion to observe, that landed property in the
provinces beyond the limits of the Court’s local jurisdiction, is somehow brought
within its jurisdiction; that it is decreed away from one party to another, or attached
and sequestered at the Court’s pleasure; and that European officers of the Court are
appointed receivers of the rents, by which the regulations of the Government for
the administration of the provinces are set at nought. It is the opinion of the’
Advocdte General, that the Legislature did not intend to confer on the Court the
powers thus assumed, but that they have been too long exercised to be now success-
fully combated. ‘ ' :

The instances above mentioned have occurred in the proceedings of the Calcutta ,
Court, where we have undoubtedly able, upright, moderate and conciliatory Judges. < "

What is here required, is a clear definition of the extent of the Court's jurisdic-
tion with regard to native subjects resident beyond the limits of its local jurisdiction 7 ;*
and it cannot be denied that this definition is necessary, unless it can be affirmed’ % ¢
that it is just to expose our native subjects to the operation of sets of lats, and of, /-,
two independent jurisdictions. i o
" The Court at Madras at one time assumed thé power of  executing its writs im s«
foreign territories, acted on the assumption, and attempted to justify it by referenfe /.
to its Charter, This erroneous conception of the Coust’s powepsywas reported.fa - -

* England. The opinion of high legal anthorities was-given against jt, and commgni-
cated to the Jugges at Madras. The pretension has not since been revived ; but there' -
is nothing \Q{ﬁi’event its repewal, if adopted by any Judges in time present ¢ to-
come, ¥j . . PORCIN

Thngadras Court has assumed the power of destroying the sovereign rié‘htg;@f'
the Government, by decreeing to others public Revenues granted by the Company to
anlin'dividual. The exercise of this assumed power, if unresisted, might alienate
in perpetuity the whole of the public Revenue, which, in virtue of its sovereign rights, -

. the Government might grant in assignment, under limitations as to time and

".’persons.  Moreover, the sovereign acts of the Government in the disposal of ftei,

" public Revenue beyond the limits of the Court’s local jurisdiction, being once.ren-
dered liable to subversion by the fiat of the Court, no security for the Revenue or
for the possession of India would remain, A limitation of the Court's powers on
this subject, therefore, is also necessary. )

At Bombay, the Court has, within my recollection, sent its bailiffs into a foreign
territory to seize a subject of a foreign Government. No pretension of this kind,

I imagine, could be maintained by any Court; it may therefore be supposed that
the act was committed by mistake, owing to false swearing, And it is remarkable,
with regard to the proceedings of the King’s Courts in India, that any writ, how-
ever injurious to the individual affected by it, may be obtained by false swearing,
Two persons have only tq swear that a native is liable to the Court’s jurisdiction,
and he may be dragged to the Presidency from his home, distsat a thousand miles,
in a country and climate extremely different, although he be not in the slightest
deg.l\'ee by ]aw amenable to the Court’s jurisdiction, This matter, in justice to our
native subjects, certainly demands a remedy. Such are the forms or practice of
#he Court, that its most questionable powers, prior to trial, may be wielded with
. all

s
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all their ifresistibility at the discretion'of the attoriiies,’ with. little' or’ no check,or
even knowledge, on the part'of ithe Judges, -~ . . .+ s, o, W .
. One of the powers recently assumed by the Court at Bombay is that of releasing
native convicts, conderned according to law by the Provincial Courts.. This power
being assumed, it is only necessary that one or two persons swear that such a one
is illegally confined, and ~forthwith issues. a writ’ of habeas corpus, addressed. to,
the magistrate .of . the. district, .or the gaoler or some officer of the Provincial
Court, ordering the bringing up of the convict before the: King’'s Court.. The
return that he has been sentenced to imprisonment by the Provincial Court.is not
deemed sufficient,. .The- King’s Court does. not recognize the existence of any right
in the Provincial Court.to punish. It professes ta know nothing of the powers of such
a Court.... The. Piovingjal Court.itself must core to.trial. It must be proved to the
satisfaction of His Majesty’s Justices that such a Court exists and has. power to
punish, and-that the- Government, has the. right to-institute such a Court; else,
without fuyther ceremony;: and as a matter of course, ‘the prisoner is. released. :
The exercise of this power by the King’s Court, with regard to prisoners sena.

tenced by the judicial Courts: established :throughout. the: interior of British' India, -

seems to be quite incompatible with the indépendent -existence of those Courts.
Either the King's Courts ought to be restrained fromiinterfering with separate judicial
institutions which they cannot efficiently control, or they ought to.be connected and
blended with those institutions in one, united establishment for the due administra.

_tion of justice. Their interference at present is neither necessary for justice, nor; if

* to its ordinary jurisdiction. -~ - #

" necessary for that purpose; could it be:effecfual, under the present system, over the

jmmediate extent.of territory subject to the provincial Courts. 1t must now tend to
produce mischievous counteraction,. to bring into contempt the local Government
and its judicial institutions, and to impair the administration of justice. X

« Similar powers were assumed by the King’s Court when first established in Bengall
Prisoners of the Provincial Courts were then. brought up. in like manner by writs
of habeas corpus, and released.’ But since the powers of the Court were restrained,
the practice has ceased, and its assumption by the Court at Bombay does not profess
to be founded on those precedents. . AR I i
; ~Another ‘power assumed by the King’s Court at. Bombay, but: resisted by the
Government at that Presidency, is that of taking native. wards out of the hands

of ‘their guardians, and bringing them to the Presidency, to be disposed of at the .

k)

pleasure of the King’s Court; neither the wards -nor their guardians being subject
i If the Court possess this power legally, there is not & ward in British India whose
affairs may not be brought within its jurisdiction. Interested parties have only to
swear that the ward: is illegally detained by his: gnardian, The whole native pro-
perty of our dominions may successively be drawn into the Chancery of the King’s
Court ; the Court all the while acknowledging that its ordinary jurisdiction does not
extend over the parties, - What is the difference whether the jurisdiction be called
ordinary or extraordinary, if it be assumed and exercised ? If it had been intended
that the natives of India and their property-should ‘be liable’ to the jurisdiction of
the King’s Court, they would not, it muay be presumed, have been placed. under
a separate jurisdiction. . - : O
¢ Every power exercised. or assuraed by the King’s Court, or any other, is of
course professedly and intentionally for the purpose of rendering justice or redress-
ing a grievance; but it seems to be forgotten. that an extension.of jurisdiction over
those not before amenable to it may be oppression instead of justice. i
According to the present: practice of the King's Courts, a native of the snow

-mountains of Himala, not smenable to the Court’s jurisdiction, and utterly. un,

conscious of the existence of such a Court, may be dragged a distance of 300 miles
or more, to the swamps and jungles and stifling heat of Bengal, merely to show that
he is not emenable to jurisdiction, and go back again, fortunate if his plea be ad-
‘mitted, and if he do not perish from the contrast of climate, - .
If it be deemed really necessary that our native subjects, without regard to
distance of residences, should -be amenable to the Court of English Law, rules
ought to be framed to let them know clearly that they are so, or how they may
‘become so. - R : o
But it ought never to be that the jurisdiction should remain undefined, and sub-
;ject to unlimited extension at'the pleasure of the Judgess - - - e
Who does not know: that. it is-natural to human frailty to seek an increase of
power? The Judges are generally well disposed to extend their jurisdiction. The
.. 320. E D . barristers
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V. barristers and attornies of the Court have the strongest inducements of personal

Legihtive  interest to yrge the extension, as their profit and their livelihood depend on their

Councils;  guantity of business brought within the jurisdiction. In reason the Court ought - not
c‘é"m:‘f’lﬂf‘ to have the power of determining its own jurisdiction; yet it holds its power in this
respect to be absolute and indisputable.

There is at present a single Judge on the bench at Bombay, Whatever powers he
may assume and exercise, he holds obedience to be due to his will as the law, The
united opinions of all the Judges of the Calcutta Court, all the Judges of the Madras
Court, and all the barristers of all the three Courts, would be of no avail against his
single will. He is the only-interpreter of the law in his.own Court, and his opinion,
even if against that of all the world besides, and although leading to the extension of
his own powers, is to have despotic force, and to affect the condition of millions in
the most important concerns of mortal life.

It is surely then necessary that the law should be so defined as to be universally
understood, and as free as Uistinctness can make it from the possibility of mis-
interpretation.

- It appears to me, from the foregoing statements and considerations, to be esta-
blished, 1st. That it is necessary distinctly to define the jurisdiction of the King’s
Courts with regard to native subjects; 2d. That a supreme power, to prevent pro-
tracted disputes and collision between the Governments and the Courts in doubtful
cases, ought to be vested either in the Governments or the Courts, and preferably in
the former. :

Before I submit in detail the suggestions which occur to me, with a view to those
objects, I will venture to offer some remarks as to the jurisdiction actually possessed
by the King’s Courts under existing enactments and charters.

As there are differences of opinion on this question among Judges and barristers
learned in the law, it may seem presumptuous in one who has no pretensions to
legal knowledge to form any opinion on the subject. But it rather appears to me;
thet there is from that circumstance encouragement for an unlearned man to seek
the trath under the guidance of common sense, since it is manifest that there must
be error, one way or the other, in the maze of technicality.

“Sense and meaning are at the bottom of all legislation, however difficult it may
subsequently be to discover them in the entanglements of professional language.

It seems to me, then, after an-attentive perusal of the Acts and Charters relating
to the Courts of Calcutta, Madras and Bombay, combining the whole series of
legislation on this subject, that the intention of the Legislature is clear and distinct.

“According to this, I should say, that the jurisdiction of the Supreme Court extends
over the following classes :

1. British subjects throughout India, in all matters civil or criminal; by the
British subjects wherever it is used in the enactments and Charters. Native sub-
jects are evidently meant to be excluded.

* 2. The inhabitants of Calcutta, Madras and Bombay, within fixed limits, whether
natives or others, in all matters civil or criminal, but natives in some civil matters
to have justice administered according to Hindoo or Mahometan law.

3. Native subjects, servants of the Company, or of any British subject, for acts
committed as such, with limitations in certain civil matters.

4. Native subjects, in civil matters, for transaction: in which they have bound
themselves by bond to be amenable to the King’s Court. .. 5" o

All natives not included in either of the three classes above mentioned, $tem*to
be exempt from the jurisdiction of the King’s Court. If they are not so, ¥ would -
be useless to specify those who are amenable. If not exempt, they would'be miore”"
generally amenable than the inhabitants of Calcutta, Madras or Bombey; and the
other classes of natives specified, because in that case they would-be amenable
without limitations, not being included in ‘those classes for whom limitations are
provided. It is quite cleat that this could mot have been intended, and the only
alternative is, that .they: are exenfpt,” which appears to be the design of the
Legislature. ' %;P e e

the four classes abpve'specified, as amenable to the King’s Courts, the law
seems sufficiently distinct Tégarding three.” ¢ L
There is no doubt that all British ‘subjects are in every respect amenable, with
certain specified exceptions, & <. = S R :
There is no doubt that the few.mukes amenable for wrongs and trespasses native

subjects in the service of The King or Company, or of British subjects, and geres
rally in all criminal matters alsodé:.. - #7%

s
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- There is no doubt that native subjects are made amenable by the law ‘in civil
transactions in which they bind themselves to be so. L
There is no doubt that native subjects, inhabitants of Calcutta,. Madras and
Bombay, are amenable; but with. regard to this class, the powers of the Courts
ought to be defined; for no native, after proceedings which have taken place, can
feel segure that he may be converted into an inhabitant of either of those Presi-
dencies by some legal legerdemain, although he. may never have been. within
a thousand miles distance of the place ; and there is mo property in any part :of
British India that may not, by the extended eonstruction apparently put.on.the
law, be brought within the grasp of the King’s Court. A distinct definition of the
‘meaning intended by the Legislature. to attach to the term inhabitant, would relieve
our pative subjects from much ancertainty and alarm which now prevail, from
apprehension of their being made liable to the process of the Court.. . - o
. The Court st Bombay draws a distinction between ordinary and extraordinary
jurisdiction, and on the ground of -the latter claims unlimited jurisdiction over all
native subjects within the territories subject to Bombay. :
This claim seems to be founded ‘on. that part of the Charter of -the Court which
grants jurisdiction in the following terms: : ST
% The Court invested with a jurisdiction similar to the jurisdiction of the King’s
“ Bench in England.” : \ R
The above is the marginal note, The text is as follows : - . ;
% And it is our further will and pleasure, that the said Chief Justices shall
severally and respectively be, and they are, all and every of: them, hereby
“ appointed to be Justices and Conservators of .the Peace, arid Coroners within
¢ and throughout the settlement of Bombay, -and the town and island of Bombay,
% and the limits thereof, and the factories subordinate thereto, and all the territories
¢ which now are or hereafter may be subject to or dependent upon the Government
“ of Bombay aforesaid, and to have such jurisdiction and authority as our Justices
# of our Court of King's Bench have and may lawfully exercise within that part of
¢ Great Britain called England, as far as circumstances will admit.” R
This paragraph describes the nature of the Court’s jurisdiction, but does not
define the persons over whom it extends. If all in the Charter relating to the Court’s
jurisdiction were contained in that paragraph, there could be no doubt that the intent
-of the Charter must have been to confer a jurisdiction similar to the jurisdiction of
the King’s Bench over all the territories of Bombay; but, taken with the other
contents of the Charter, it seems equally clear to me, that the jurisdiction thus
granted is only to be exercised over those who are declared to be subject to it.
1 proeeed to that part of the Charter which defines the jurisdiction.- o
“ The jurisdiction of the Court defined : )
“ And we do further direct, ordain and appoint, that the jurisdiction, powers
and authorities of the said Supreme Court of Judicature at Bombay shall extend
to all such persons as have been hereinbefore described and distinguished in our
Charter of Justice for Bombay by the appellation of British subjects, who shall
reside within any of the factories subject to.or dependent upon the Government of
“ Bombay, and that the said Court shall be competent and effectual, and shall have
< full power and authority to hear and determine all suits and actions whatsoever
“ against any of our said subjects, arising in territories subject to or dependent upon,
or which hereafter shall be subject to or dependent upon the said Government,
or within any of the dominions of the Native Princes of India in allowance with
the said Government, or against any person or persons who, at the time when
the cause of action shall have arisen, shall have been employed by, or shall have
been, directly or indirectly, in the service of .the said United Company, or any
of the subjects of Us, Qur heirs or successors ; and the said Court, hereby esta-
4¢ blished, shall have like power and authority to hear, try and determine all and all
manner of civil suits and actions, which, by the authority of any Act or Acts of
* Parliament, might have been heard, tried or determined by the said Mayor’s
Court at Bombay aforesaid, or which may now be heard, tried or determined by
# the said Court of the Recorder of Bombay ; and ell powers, authorities and
* jurisdictions, of what kind or nature soever, which, by any Act or Acts of Parlia-
ment, may be or are directed to be exercised by the said Mayor’s Court, or by
* the said Court of the Recorder of Bombay, shall and may be as fully and
effectually exercised by the said Supreme Court of Judicature at Bombay, as
“ the same might have been exercised and enjoyed by the said Mayor’s Court, -or
“ by the said Court of the Recorder at Bombay.” ..
- 320. E. D e It
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V. . Tt would be tedious to repeat the technical language of every section of the Charter
Legislative  regarding the jurisdiction. The next section to the one above quoted defines the
, Councils;  syrisdiction -as to the inhabitants of Bombay. All suits and actions brought against
’%‘ﬁ: sz.‘}.‘:::ﬂ the inhabitants of Bombay to be determined by the Court; but in the cases of ** Maa
' % hometans or Gentoos,” their inheritance and succession to lands, rents end goods,
and. all matters of contract and dealing between party and party, to be determined
bytheir respective laws and usages, or by such laws and usages as the same would
have been determined by in a native Court ; and when one of the parties shall be
Mahometan or Gentoo, - by the laws and usages of the defendant. . In all suits to
be determined by the laws and usages of the patives, the Court is to make such
rules. and orders for the conduct of the same, and to frame such process for the
execution.of judgments, sentences or decrees, as shall be most consonant to the re-
ligion and manners of the natives and their respective laws and usages. . The same
with regard to compelling the appearance of witnesses, and taking their examination,
so that- all suits may be conducted with as much ease and as little expense as shall
be consistent with the attainment of substantial justice. :
1 will here pause to ask, if it was intended, as assumed by the Court at Bombay,
to grant jurisdiction similar to that of the King’s Bench over all native subjects
under. the Bombay Government, why was- the jarisdiction of the Court defined
and limited? If it was intended that the native inbabitants of the whole territory
should be liable to the jurisdiction, why were the native inhabitants of Bomba
specified?. When so much care was taken to secure to the native inhabitants of
Bombay, made liable to the jurisdiction, the benefit of their laws and usages, why
was not the same privilege specifically extended to the inhabitants of the provinces,
if it was not clearly intended to exclude them from the jurisdiction ? Do
. The Charter contains other limitations and restrictions regarding the jurisdiction
of the Court over natives. C o
It specifies that no Eerson shall be subject to the jurisdiction of the Court by
reason of being a land-holder or land-owner, or farmer of land or of land-rent, &c.
Kc. It is unnecessary to detail all the specifications, Lo
It may be asked, why it has been thought necessary specifically to exempt those
persons? The cause is, that when the. Supreme Court was first established. in
Bengal, the Judges chose to consider the persons so described as subject to the
jurisdiction, on the plea of being servants of the Company.. In order to correct
this error, and rectify the mischief which had arisen and was sure always to arise
from it, the declaration for their exemption was passed by the Legislature, not to
exempt them from a jurisdiction to which native subjects generally were liable, but
to prevent their being subjected on. an erroneous pretence to a jurisdiction from
‘which native subjects generally were free. C
© The character of this exemption and the circumstances which led to it are strong
corroborations of the general freedom of native subjects from the jurisdiction.
Further, care is taken in the Charter to prevent those who, by reason of being
servants of ,the Company or of British subjects, are liable to the jurisdiction, from
subjection to it in any unnecessary manner or degree. Thus natives of this class
having been previously by specific enactment brought under the jurisdiction, are
again exempted from it, except in special cases; it being provided that they * shall
*“ not become subject to the jurisdiction of the Court in any matter of inheritance or
“ succession to goods or lands, or in any matter of dealing or contract between party
‘ and party, except in action for wrongs or trespasses only.” .. by
What has been extracted from the Charter is sufficient to show that only certain
tlasses of native subjects are liable to the jurisdiction of the King's:Coust, and that
for all who are liable care is taken to secure the enjoyment of “their own laws and
usages. . P .
- Is it possible then to suppose, that by any part of the Charter it was intended to
grant powers to the Court which kshould completely nullify all the Jimitations and
restrictions specifically imposed, render nugatory the protection granted to native
‘subjects, and overthrow .or bring into contempt -the whole system of civil and
.criminal jurispradence : established for the administration of justice to our native
-subjects beyond the limits of the Court’s local jurisdiction ? . . .
. 'f'o me it seems impossible that fihe Charter was ever designed to confer such

Les
A

powers ; and this opinion ig eorrohbrated by the preamble to the Charter, wherein
it is stated that the jurisdictipe-ef fhe Court, both as to native and British subjects,
-is to be subject to the same ‘Jimitations, restrictions and contyol- as the Supreme
Court at Fort William is subjés.to; which can gnly, T conceive, mean, that the
. P limitations,
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Jimitations, restrictions and, control subsequently specified, and similar to those
previously established- in the Court at Fort William, are to be valid and binding;
for if they are not, of what use are they? Is it likely that His Majesty, from whose
royal authority the Charter igsues, under authority from the Legislature, would have

treated the natives of India with tantalization and ridicule, by granting them pro-.
tection against the Court in one part of, the Charter, and rendering it utterly void in’

another? .

I have perused the Charter with attention, and the i)mpression which it leaves.
on my mind is, that all the powers which it grants are given both with reference to.

the limitations and restrictions. that it specifies. - But if the technical language. of
the Charter be unintelligible to an unlearned man ; if there be a hidden meaning

which the learned alone can apprehend,: giving unlimited. unrestricted power, not~

withstanding all the limitations and restrictions specified, then I would observe, that
the King's Charter can only give what is authorized by a previous enactmeat of the
Legislature. - Unless, therefore, the powers claimed by the Court at Bombay, under,
the supposition that they are granted by the Charter, are conferred by some act’of
the Legislature, they are illegal, and consequently null and void. S

-1 do not mean to admit that powers really are granted by the Charters which are
not confirmed by the Legislature ; on the contrary, I maintain the reverse. But if
it be asserted that the powers claimed are given by the Charters, still they are illegal,
unless it can be shown that they are consistent with the statutes. No powers granted;
by the Charters can abolish the restrictions fixed by the Legislature,, .

Those powers do not appear to be granted by any Act. As far as the intention.
of . the Legislature can be understood from the enactments bearing-on this subject,
the jurisdiction of the King’s Courts with regard to native subjects is strictly limited
to certain specific classes, o . . . : :

The Charter of the Court in Bengal grants jurisdiction similar to that of the
King’s Bench, as well ag the Bombay Charter. The Bengal Charter is founded.on
the 13th Geo. 111, ch. 63, sec. 13, &c., which says nothing of that peculiar juris-
diction, but limits and defines the powers of the Court as to native subjects.

But the Court having misunderstood and exceeded its powers. with regard to
natives, a new enactment took place in sec. 9, ch. 70, 21st Geo. IIL, for removing
all doubts concerning the persons subject to the jurisdiction of the said Supreme
Court, by which it was enacted that persons, by reason of being land-owners, land-
holders, farmers of land or land-rent, and other classes specified, should not be sub-
ject, that is, should not on that account be considered as servants of the Campany,
on which ground they had before been made amenable by the Court.

The same Act specifically gives jurisdiction to the Court over all the inhabitants
of the city of Calcutta. :

The Acts and Charters establishing the Courts at Madras and Bombay are similar
to those which relate to the Court of Calcutta, with some differences immaterial as
to the question now under discussion. :

From the preceding details it appears to me to be established, that the jurisdiction
of the Courts is limited by specific restrictions, and that they do not possess any
extraordinary extended jurisdiction independent of the limitations prescribed by the
Legislature. :

ince writing the preceding, I have scen extracts from the opinion on this subject
dCelivered from the bench by the Judge who now singly presides in the Bombay

ourt. :

. If 1 understand that .opinion accurately, the learned Judge maintains that all
the limitations and restrictions of jurisdiction contained in the Charter refer solely
to civil jurisdiction, and that the criminal jurisdiction of the King’s Court extends
universally over all the inhabitants of the territory subject to the Presidency to
which the Court may belong.

This interpretation of the law, if correct, seems at least to be new, for it has
generally been understood that the jurisdiction of the Court in criminal matters is
restricted with regard to natives; and the extension of the powers of the Court be-
yond its local limits, whenever so extended with regard to natives, has hitherto been
defended on some plea that sought to bring them within the limitation of the
Jjurisdiction. ,

It appears to me that that part of the Charter in which the jurisdiction of the
Court is expressly defined, under this heading, * Jurisdiction of the Court defined,”
does not define the limitations and restrictions of the jurisdiction with regard to
civil jurisdiction alone, but generally with regard to jurisdiction criminal as well as

320.E. - D3 civil,
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civil. -After saying generally that the jurisdiction, powers and authorities of the *
Court shall extend to all British subjects, it proceeds to give power to hear and
determine all suits and actions whatsoever, (therein, I presume, including criminal
actions,) against British subjects and natives in the service of the Company. It
goes on to give power to hear, try and determine all civil actions (herein excluding
all criminal actions) which might before have been tried by the Mayor’s Court or
Recorder’s Court; it next confers all powers, authorities and jurisdictions formerly
exercised by those Courts; and then gives power to hear and determine all suits
and actions (including, I presume, criminal) against the inhabitants of Bombay.

It also appears in another part of the Charter, that the criminal jurisdiction of

the Court is expressly limited to the * town and island of Bombay, and the limits
“. thereof, and the factories subordinate thereto;” which criminal jurisdiction is
specially extended, as respects British subjects, to acts committed either in the
territories of Bombay or in the dominion of allied Native Princes ; and this specific
extensiofi of it to British subjects beyond the local limits, seems clearly to exclude
natives not within those limits. Such also has been the practical operation of the
criminal jurisdiction of the Court hitherto. .
_ If the judgment of the Judge at Bombay be right, all practice hitherto has been
wrong; and it becomes the more necessary for the Legislature to determine what
really is right. We cannot, in justice to our native subjects, leave them liable to twe
independent jurisdictions, or ignorant of what jurisdiction they are amenable to.

It is curious to observe how this claim to universal criminal jurisdiction has com-
menced its operation; the Judge who asserts it admitting at the same time that
the civil jurisdiction of the Court, with regard to natives, is limited. The operation
of this claimed criminal jurisdiction, is to drag a ward from the protection or con~
trol of his guardian, and bring the ward and his affairs inte Court. There is nof
an estate belonging to any minor, throughout all India, that might not by thig'sory
of criminal jurisdiction, be swallowed up by the officers and practitioners wf the
King’s Court. . e

Enough, I trust, has been said to show that we are bound in duty to give to our
native Indian subjects greater certainly as to the jurisdiction to which they are
amenable, and greater security against liability to two independent jurisdictions,
than they now enjoy.

With a view to promote this object, I shall proceed to submit for consideration
two schemes for the regulation of the jurisdiction of the King’s Courts in India ;
one to -explain and define it, under a supposition, that the Legislature has always
regarded the King’s Court as having general jurisdiction, with regard to Dritish
subjects, but with regard to natives, a jurisdiction limited according to classes and
locality ; the other to amalgamate the King's Courts with the Provincial Courts
of Judicature, in the case of its being deemed expedient to abolish the existence of
separate and independent jurisdictions for different classes of subjects.

With - reference to the first of these suppositions, the jurisdiction of the King’s
Court regarding British subjects, as at present understcod, does not absolutely
need alteration. They are liable universally to both civil and criminal jurisdiction.
Only, as to- acts committed in the territories of Native Princes, it ought to be
declared, in order to prevent the recurrence of such a claim as was once set up by
the Madras Court, that the Courts ¢ have no legal authority to cause writs or pro-
“ cess of any kind, issued against European born British subjects, or natives of

the British territories in the service of the East India Company, to be executed
" by arrest of persons, seizure of property, or any other compulsory method within
the dominions of Natives Princes in alliance with the British Government in
“ India.” This was the opinion given by His Majesty’s Attorney General (the
late Lord Gifford), His Majesty’s Solicitor General (the present Lord Chancellor),
and the Honourable Company’s Solicitor, Mr. Bosanquet, when called on in con-
sequence of the Madras Court, :

The jurisdiction as to natives in the Company’s service seems sufficiently defined,
and may remain as itis. It is hard on natives in the Company’s service, that they
should be amenable to two independent jurisdictions, and not obviously necessary ;
but as the Legislature has declared them to be subject to the jurisdiction of the
King’s Court, under certain limitations as to civil suits, the case is clear, and the
exercise of the power is not open to dispute.

With respect also to natives in civil actions, regarding transactions in which

they have bound themselves to be amenable to the Court, there is no rosm te
doubt. - .

“
i:
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* But it will be necessary to define more clearly the jurisdiction over the natives,
inhabitants of Calcutta, Madras and Bombay, that is, over natives residing within
the limits of the local jurisdiction of the Court at each Presidency.

Actual inhabitants within those limits must of coursé be considered fully ame-
nable in both civil and criminal matters, with the privileges nevertheless, as to their
own laws and usages, provided by the enactments of the Legislature and the Charters
of the Courts. .

Persons residing -elsewhere,” who ‘may formerly have resided .within the local
limits, must be amenable for acts committed during their residence within the limits,
but ought not to be so for acts committed within the jurisdiction of the Provincial
Courts, or elsewhere beyond the limits of the Royal Court’s jurisdiction.

Persons who have never resided within the limits ought not to be liable to
artest, nor generally amenable to the Court’s jurisdiction, on the plea of being inha-
bitants, on account of transactions of a pecuniary nature within. the limits in which
they may be said to have been concerned. Nevertheless, for pecuniary transac-
tions on their behalf within the limits, any property within the limits, which such
persons may possess, ought to be liable ; due notice being given of any suit, in order
that the party concerned may answer to it at his option, or allow it to be decided on
sthe evidence of the plaintiff. But property beyond the limits ought not, I con-
ceive, in'such cases to be liable to the Court’s jurisdiction ; it being, nevertheless,
liable to the jurisdiction of the provinces in which it .may be situated, for transac-
-tions within the jurisdiction of the King’s Court.

"The liability of persons and property, with respect to jurisdiction, ought gene-
rally, I conceive, to be determined by residence and locality. The course some-
times pursued by the King’s Court would set such a consideration atdefiance. -We
‘have seen, as before mentioned, a man arrested as an inhabitant of Calcutta, at a
.distance of seven or eight hundred miles, who never, perhaps, had been much nearer,
and certainly never had been an inhabitant, for a matter of some cariosity -sent to
him from Calcutta by the party who caused. and superintended his arrest, on the
-plea that he was an inhabitant of Calcutta, in consequence of having property, and
employing agents in commercial dealings. - It seems absolutely necessary.that our
native subjects should be protected against such proceedings ; for' which purpose 1
have proposed the restrictions above stated. :

. With respect to the property of persons, British subjects or others, by law full
amenable to the King’s Court, their property, wherever situated within the Britis
-territories, must, I conclude, be liable; but the process of the Court regarding such
property ought not to be executed by its own officers, but by the localgMagistrate;
-and rules ought to be made to preclude the officers of the King’s Court from pro-
-ceeding beyond its Iocal limits, and to make the local Magistrates its instruments
for carrying into effect its lawful orders, regarding persons or property liable to its
jurisdiction, although residing or situated beyond the local limits thereof. The
sending of the officers of the %(ing's Court into districts where there is another juris-
diction, is useless in itself, and attended with considerable inconvenience and mis-
chief, by causing the appsarance of a double jurisdiction. )
~  No native ought to’ be dragged from a distance to show whether he is or is not
liable to the jurisdiction of the King’s Court. It is a grievous oppression that persons
not subject to the jurisdiction may be arrested and brought before the Court from
~any distance before they can show that they are not amenable. 'This evil might be
remedied by making the local Magistrate in each district the channel of executing
the Court’s writs, and by giving him power to submit the excuses -of any native
denying the jurisdiction, and to try and report on the question of jurisdiction on
the spot, under the Court’s orders, abiding, nevertheless, by the Court’s decision on

his report. .

The decrees or writs of the King's Court ought not, beyond its own local juris-
+ diction, to interfere with the previous decrees of the Provincial or District Court
of any other local jurisdiction ; as such interference must have the effect of bringing
the local jurisdiction, and the authority from which it emanates, into contemfi.t* Of
course, no decrees of the local jurisdiction can set aside those of the King’s Court
previously issued, if directed against persons legally amenable. - :

It ought to be the duty of local authorities to bring to the notice of Government
any instance within their jurisdiction of act of encroachment by the King’s Court
beyond its known and ackunowledged powers. The Government, if it entertain the
same opinion, ought to have the power of calling the attention of the King’s Court
to the subject, either through the Advocate General or some other channel. The
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Court ought to be bound to listen to the reference, and expluin the grounds- of its
proceedings ; and if the Government should notwithstanding remain convinced of
the illegality of the supposed extension of the Court’s powers, it ought to have the
right to appeal to The King in Council, or other competent tribunal, and in'a case
wﬁich it may judge to be of sufficient importance, the power of arresting the pro-
gress of the encroachment pending the result of the appeal.

The powers recently claimed by the King’s Court at Bombay, but more generally
supposed not ‘to have been intended by the Legislature, ought to be distinctly
denied, and a clear definition made of all the powers to be exercised and enjoyed
by the King’s Court. : :

The rules and provisions herein proposed, would, I trust, afford that protection
to our ‘native subjects which we ‘are bound to give them against uncertainty of
jurisdiction and undefined extension of the powers of Courts to which they are not
supposed to be amenable. o
- There is another portion of our subjects, partly of European and partly of Asiatic
extraction, commonly called East Indians, whose situation is peculiar. - The law
vegards them as natives; but in religion, education, language and habits, they
assimilate with British subjects. £ :

At present the East Indians are, as natives, subject to the jurisdiction within the
limits of which they reside. With regard to civil suits and minor ctiminal offences,

_not " subject to severe or lengthened punishment, this arrangement seems unob-

jectionable; but with regard to capital crimes, or such as are liable to exemplary
punishment, I am of opinion that -they ought to be put on the same footing as
British subjects; and to prevent confusion, this might be done generally as to
criminal jurisdiction.  ° S e :

‘The criminal .law in force in our provincial judicature, although modified by our
regulations, is mainly Mahometan. That Christian Judges should try Hindoo
prisoners according to - Mahometan law, seems  sufficiently absurd ; but that
Christian Judges of British blood should try Christians of British extraction by
‘Mahometan law, seems, if possible, still more strange; and therefore 1 think
that it would be better if East Indians, as to criminal jurisdiction, were put on the
footing of British subjects. . ) .

I am also of opinion, that for property situated beyond the limits of the local
jurisdiction of the King’s Court, British subjects ought to be liable in civil suits to
the jurisdiction of the Courts of Judicature established in the provinces, with regard
10 transactions committed within that jurisdiction, without any impediment to their
full subjection to the jurisdiction of the King’s Court. In other words, that all pro-
perty and transactions should be liable to the jurisdiction ‘within which they may
be situated or performed.

I have said all that at present occurs to me, regarding the regulations of that
state of jurisdiction in India, as to the King’s Courts, which is at present supposed to
-exist, according to the provisions of the Legislature. I now proceed to advert to
the supposition of a change, by which the judicature of India, instead of being
divided into separate and independent jurisdictions, might be amalgamated in one.

Such a change, when judged fit, it will be best to introduce graduaily.

The connection between the two jurisdictions might in the first instance be
establishéd by making His Majesty’s Supreme Court at each Presidency the highest
-Court in civil and criminal judicature for all the territories of such Presidency;
that is, what the Sudder Dewanny and Nizamut Adawlut is now.

In that case, the Sudder Adawlut at each Presidency might be abolished ; and its
judicial duties transferred to the Supreme. Court, with such modifications as niigbt
be requisite. . . o i

It would then be proper that the selection of Judges for the Supreme Court should
be partly, as at present, from barristers of the English; Irish, or Indian bar, and
partly from Judges practised in the judicature of India, and acquainted, with the
lan¥uave, laws, and usages of the natives. -

t

is surprising that a knowledge of any language spoken by the natives has

never been considered a necessary qualification for a Judge on the bench of a King's
Courtin India. There has consequently scarcely ever been an instance of its being
in the power of a Judge to understand what is said by the native witunesses and
prisoners; and this defect generally extends to the barristers and officers of the

Court, as well as to the Judges.
Supposing a Supreme Court to be constituted as above suggested, much cf the
duties which the King's Court has now to perform, might be transferred to an
¥ . - inferior
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inferior Court at each Presidency, the more important duties being retained in the
Supreme Court. - : o L L : R

‘The jurisdiction and powers: of the Supreme Court might be exercised every
where through local Courts and authorities. . . o

At first-the local Courts would have no more power or jurisdiction over British
subjects than they possess at present; but as eccasion might arige, from time to
time, for extending their powers, authority ought.to be vested in: the Supreme
Governmerit in concert with the Supreme Court, under the control of the Legisla-
ture, for conferring such powers as might be necessary for the due adminjstration
of justice, and for modifying end regulating the jurisdiction, practice and pro-
ceedings of these Courts, as might be most expedient,. securing to British, subjects,
as much as possible, the enjoyment of their. own laws,, and always the right of trial
by jury in criminal cases,. and extending the same right to. native subjects as soon
as it could be done with the prospect of benefit ; securing to them ajso their own
laws and usages ; and when, in contention between two’ parties of different persua-
‘sions; any-doubtful point should turn on the difference of laws, ‘the preference might
be given to those of the defendant. o . e
- "It would be presumptuous in me to attempt to describe all the subsidiary alterations
that might, in process of time, follow the change proposed. All that I aim at is,
‘to convey the impression that such a change, if ever deemed desirable, might be
effected by a gradual introduction of improvement, without the convulsive destruc-
tion of that system of judicature to which our native subjects are accustomed.

I proposed to record this Minute in the Secret Department, on account of the
delicate nature of the discussion which it embraces. :

Its main purpose is to invite attention to the necessity of defining distiﬂcfly the

powers to be exercised by the King’s Courts with regard to native subjects, and of
wvesting in some authority in India, power to prevent the occurrence or stop the
progress of any dispute, on a doubtful question, .between the Governments and the
Courts at the several Presidencies, pending a reference to England for final
decision. -« - - o

~ 15 April 1829, (signed)  C. T. Metcalfe,

’

: o —No. 9.—
. " {Secret Department.) '

MINUTE by the Honourable C. T. Metcalfe ; dated 2 May 1829, "

THE immediate cause of the difference between the Government of Bombay and
"His Majesty’s Court of Judicature at that Presidency has been the issuing of certain
writs of habeas corpus. i
" The writ in one case was addressed to persons in the service of the Company,
and therefore subject to the Court's jurisdiction. In another. case to a native, not
liable to the jurisdiction, according to the belief hitherto generally entertained.
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This difference between the writs has not influenced the proceedings either of .

the Government or of the Court of Bombay.

" . The Government has rested its opposition on political grounds, without reference
‘to the comparative legality of the Court’s proceedings in the two cases.

" The Court, on the other hand, has declared that it derives its power equally, in
both cases, from the same clause of its Charter, and that if it does not possess the
"power in both cases, it does not in either.

To those, however, who believe that the grant of the powers of the Court of
"King’s Bench is with reference to the limitations imposed on jurisdiction, and not
.independent thereof, there must appear a considerable difference between the two
writs. : : - ER.

In this view of the case, a writ of habeas corpus, addressed to any person,
Native or European, in the Company’s service, must seem to be legal, and within
the competence of the Court, however -inconvenient and mischievous its operation
may be, while a similar writ addressed to a native not subject to the ordinary
jurisdiction must be considered illogal, and of course beyond the Court’s power.

"~ With regard to the last species of jurisdiction claimed now, it is supposed for
the first time, I have ventured before to observe, that its existeace is incompatible
. with the preservation of that separate jurisdiction of the Company’s Courts which has
hitherto prevailed without ,question, and that it would be extremely unjust to subject
320, Es - - E the
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the matives to two jurisdictions. and two codes of laws.. Unless, therefore, it be
intended to establish the King’s Court universally and exclusively, the extended
jurisdiction now asserted ought to be prohibited by the Legislature.

My present object in adding a few remarks to my former Minute, is to bring
under consideration the necessity of regulating the exercise of the power supposed
to reside in the King’s Courts, of issuing writs of habeas corpus addressed to
persons liable to the jurisdiction, when that power is exercised in behalf of the con-
viets duly tried and condemned in the Company’s Courts, or of state prisoners
detained for the public safety. . .

The Legislature cannot have intended that the King’s Courts should throw open
all the provincial gaols, and release all the prisoners sentenced by the Company’s
Courts; and it is quite clear that the exercise of such a power would effectually
destroy good order in the Company'’s territories, and render its Courts utterly se-

~ less and contemptible. :

Adumitting that the King’s Courts do possess the power of issuing writs of habeas
corpus to persons liable to their jurisdiction, as no provision bas been made for
securing the jurisdiction of the Company’s Courts against violation by that process,
it is fair to conclude, that the possibility of such a collision has been overlooked by
the Legislature,

The proceedings of His Majesty’s Court of Bombay have now shown that it is
necessary to guard against this evil. - ;

The remedy is simple and easy. It is only necessary to declare on the part of
the Legislature, that a statement describing the prisoners as duly convicted after
trial, or as detained for trial by the Court to whose jurisdiction they are liable,
shall be good and sufficient return to a writ issued under such circumstances,

The same power which the Court at Bombay has exercised with regard to con-
victed criminals might be assumed; I know nothing to prevent it with respect to
state prisoners; yet it is impossible that the Government, responsible for the public
safety, could allow its state prisoners to be released. Supposing, therefore, a writ ta
be issued for bringing up the body of a state prisoner, a statement setting forth
that he is confined as a state prisuner by order of the Government. enght to ba
declared a sufficient return ; and unless this be done, it seems most probable that a
dispute will some day break out between the Government and the Court, jn €on-
sequence of a writ of Aabeas corpus to release a state prisoner. S

This is a method recently brought to notice, by which the jurisdiction of the
King’s Courts is extended, contrary to the evident .intentions of the Législature,
and with grievous injury to native subjects not properly liable to their jurisdiction,

It consists in this’: if-a pative succeeds to property within the Court’s jurisdiction,
to which he has never before been liable, he must take out a probate, from the Court
in order to enable him to obtain possession. So far is unobjectionable; but by so
doing, he is made liable to the Court’s jurisdiction, not with regard to that property
alone, which would be right and just, but with regard to all property, wherever
situated, although many hundred miles beyond the Court’s jurisdiction.

This is the law as laid down by the Court at Madras, -

. 'The story of the Nawaub of Masulipatam is a sample of its practical effect,
The Nawaub of Masulipatam and his family, residing 200 miles or more from
Madras, were exempt from the jurisdiction of the King's Court. The old Nawaub
died, leaving, besides his property situated beyond the Court’s jurisdiction, a sum
in the Company’s Funds, which being within the jurisdiction could not be paid to
any of his heirs withont probate from the Court. This was taken out by the eldest
son, the present Nawaub, who in consequence became fully liable to the jurisdic-
tion. Various suits have been entered against him. They are nof determined ; but
he is already ruined, and unable to pay the expenses of a tribunal into which he has
been dragged without being conscious of his liability.

It is thus that the extension of the jurisdiction of the King's Court in India
goes on increasing by the mere will of the Judges, without regard to the right
and interests of our native subjects, whom it was manifestly the intention of the
Legislature to exempt from that jurisdiction. ‘

‘The remedy in cases of this kind seems obvious, and without difficulty, It is
only to declare by a legislative enactment, that native subjects not liable to the
Jurisdiction of the King’s Court, shall not become so in consequence of taking out
a probate, except for that property alone for which they have recourse unavoidably
to the Court’s jurisdiction. N

2 May 1829, : . (signed).  C. T. Metcalfe.
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" <Ne. 10.—
.NOTE by Mr.. Holt Mackenzie.

“THE apprehensions of inconvenience from the interference of the Supreme Court
with laded property in the interior of the country, seem to me to be somewhat
exaggerated ; and in the cases which have occurred, the trouble experienced would,
1 think, have been- for- the most part avoided, had the officers coneerned possessed
the information which a short experience will doubtless give. : Still it seems to be
certain, that without a complete and well-regulated concurrence of the two autho-
rities, considerable inconvenience may be experienced; and if our officers have
much to amend before ‘their' proceedings can secure the approval of men accus-
tomed to the law of England, or can satisfy the just expectations of the people of
India,. it seems to be almost equally certain, that the King’s Courts must be pre-
pared to modify their forms and process with a liberal consideration of ‘local pecu-
liarities, if they would really render the extension of their jurisdiction a benefit to
the country. ~Indeed, even’ in England the necessity of pretty extensive changes
seems now to be generally recognized ; and here we have of course noné of those
prepossessions in favour of the institutione of our country, whick may there render:
it unadvisable to discard ancient usages, even when opposed to reason. We may
be pretty sure that the prejudices of the people against any rules borrowed from the
English code (if I may use a word which rather reminds us of what we have not,:
than describes what we have,) will be vanquished with facility in proportion as that
which we desire to introduce bears the character of simplicity and truth. °

The time seems to be favourable for the attempt to amend what is inconvenient,
to remove what is dangerous, and to reconcile what is discordant ; since the Par-
liament of England must be prepared for change, and the Bench is so filled as to.
give the best promise that all necessary and expedient changes will be ably and
cordially promoted. :

I understand it to be clear, that the Supreme Court has jurisdiction over immove~

able property in the interior of the country, .in-all. cases in which the possessor of
such property is personally subject to its.jurisdiction.. Its interference. with such
property is therefore likely to be considerably more extensive hereafter than it bas
been hitherto. :

Let us then see how it will operate:’ First, as to land charged with a, land
revenue, or rent to Government: ' C

Such land is liable to sale by the Revenue authorities, on any failure to pay the

assessed revenue with punctuality, The hoiders of it are subject to various rules in -

regard to the appointment of the inferior agents of police, and of certain village
ofticers of account. They are bound to render information on’ various occasions ;
they are required to aid in furnishing supplies to troops, and are liable to fines in
default. Every zemindaree, or other fiscal division, for the rent or revenue of which
8 separate contract was entered into at the time of the permanent settlemént, con-
tinues to he responsible for the whole of such revenue, until a regular division and
apportionment are made, acoording to prescribed forms ; -provision being at'the
same time made to secure persons who have applied to have separate possession of
their shares, from suffering by the default of their co-sharers pending the process of
partition. .

" Where distinct parcels of ‘a property thus held of Government under a single -

lease are transferred, whether by decree of Court or by the act of individuals, the
thing tb be done is merely.to determine what share of the aggregate sum annually
payable to Government shall be charged to each parcel. Where the property of
the co-sharers is joint, a partition involves the double process of distributing the
parcels of land, and apportioning to each its due share of the Revenue with which
the whole is burthened. '

In all cases the decision of the question how the Gavernment demand shall be
apportioned, rests with the Revenue authorities ; the reservation forming in the
Lower Provinces a condition of the permanent settlement under which the Govern-
ment compounded for its right of levying, as rent or revenue, a certain portion of
the produce of every beegah not especially exempted. The law proceeds on the
assumption that the interests of Government require the reserved revenue or rent

to be equally apportioned, and that the Revenue authorities are best able to effect
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The underwritten opinion of Mr.Strettell (if I understand
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the object. And as the Courts of Adawlut had originally no jurisdiction in_the
matter of assessment, so they are still barred from taking cognizance of any question
touching the apportionment of the assessed demand, to the several parcels into which
a joint estate may be divided, or to each of several estates which by the permanent
settlement were made subject to a common rent, but for which distinct engagements
are now desired.

referred to } 5 It appears to be essential, that the officers of the Supreme Court, or

e Receivers appointed by it, should attend to the above particulars.

There is otherwise considerable danger that the practical effect of orders intended
to secure equal advantages to litigants may operate very differently, and that' mis-
apprehensions of our system may induce the penalty of public sale, to the great
loss of the individuals whose interests it is desired to guard. For I do not suppose
that any proceeding of the Supreme Court, or any other Court, in suits between
individuals, can effect the process prescribed by Government for the realization of
its reserved Revenue. And though the difficulties in which families are sometimes
involved on the demise of their head, or by the dissensions of their members,
ought not to be overlooked by our officers, even when the Government demand
may be most light, still the exigencies of the public service must not be neglected.

I 'am not sure how far the subordinate tenantry are affected when the owner of

o* landed property in the interior becomes a ward of
8 1

firightly) seems to convey
Mr. Lewin is not in any man-

The Master in Chan- nersubject to the jurisdiction of
cery is only amenable to’ your Court, and cannot be pro-
the Supreme Court for acts ceeded against init. I showed
done by his order the Petition to him, and he
farmers and agents in Says he knows nothing about
charge of the Gnds of the transaction, and supposes it
Mfi of the Supreme 8rises from some misconduct of
Court. Such farmers and the per plained agai
agents are, however, liable or their Master.
to the jurisdiction of the: 1f they cannot show a proper
Mofussid Courts, unless 8uthority for what they have
they can prove an authority done, they will of course be
Jrom the Master. lisble to your Court's decision
Stretiell,  8gainst them ; but if an autho-

313 Dec. 1813, rity from Mr. Lewin should
appear, I think the application

the Supreme Court, when a receiver is appointed,
or when such property is sequestrated, or any pro-
cess had implying the actual transfer of possession ;
but I presume that the Master in Equity, as well
as persons (Natives or Europeans) acting under his
authority, are only subject to the jurisdiction of the
Court whose officer he is. And possibly in all
cases in which the process goes actually to give or
disturb possession, the Court would claim jurisdic-
tion over those whom it must regard as the tenants
of the parties whose interests have been adjudged
by it. Now, when we consider how hopeless it
must be for a set of poor and ignorant cultivators
to seek redress in that tribunal, the inconvenience

®)

ould be against him in the | of such a state of things must be admitted to be
Supreme Court. “ noslight evil. Still more if we recollect that of the
tenantry of a Zemindar a great proportion will be found bolding, not in virtue of
any contract with that person, but by a tenure independent of his will, subject to the
payment merely of the Revenue, which, but for its settlement, the Government
would have been entitled to demand, and that consisting in many cases of a fixed
money-rate, and still leaving to the cultivator a property more valuable than that of
his_superior. It seems to be a cruel injustice upon such persons, that any act or
incident done by or affecting the man who happens to farm the Revenue payable
by them, though under a perpetual lease, should operate to deprive them, without
‘their consent, of recourse for redress to the Court of this district.

Then, if it be lawful for our Country Courts to give to 4., in a suit with B,
property which the Supreme Court has given to C. in a contest with D., the poor
ryots may, without a clear understanding between the tribunals, be subjected to twor
task masters, :

. . B . .

Lands exempted from the payment of Revenue are free from those causes of
embarrassment which bave their source in the rules prescribed for the security and
punctual realization of the assessed demand of Governmentl. But in other respects
the same difficulties arise. And further, the questioh may occur, how, when such
lands are occupied by an officer of the Supreme £ofirt, or by a receiver appointed
by it, the eventual claims of Government to the ‘alienated Revenue, supposing the
title of exemption invalid, are to be determined. Sofalso as to the assessment of
lands held under temporary settlements by the owners.

The simplest preventative and remedy of the inconvenience to be apprehended
from the above causes, would seem to be the following. In all cases in which, the
. Supreme Court assume the management of any landed property in the interior
through the Master or other officer, or constitute a receiver of the rents of such
property,



AFFAIRS OF THE EAST INDIA COMPANY. a9’

roperty, the Collector of the district should be appointed . to that office; : ; : :

sndp;es)i,des being answerable ‘to the Supreme Court, he should likewise heﬁgg;,ho?‘:ﬂgx itfh:he:ixhg:i
be subject to the local tribunals, in the same way as he would be if} necessary, dccount for and remit
ordered to attach an estate by any of the Adawluts. If thought advisea- ge rents to "i‘:w‘g:“e& o sy
ble, the appeal may in such cases lie to the Supreme Court; for of the \"e®¥" 2pomtedly theCourt,
appellate jurisdiction of that Court, whether over Judges or Magistrates, or of the :
exercise of its powers in controlling and directing the European officers of Govern-
ment, there is not, [ thiok, ‘any reasonable ground for jealousy. = For one; at least,
I should be glad to see their authority in such cases more frequently and extensively
brought into action, though I might add the condition, that their process should be
made simpler and less expensive; and I have little doubt that our judicial tribunals
might be very much improved by placing the Supreme Court at their head, under
laws which should combine the whole into one harmonious system. ’

In cases in which the Supreme ‘Court may actually give possession to any indi-
vidual, all that seems to be necessary is, that ia respect to all suits by or against
persons, other than the party against whom' the process of that Court may have
issued, or the agents or assignees of such party, the individual put in possession
shall stand on the same footing as if he had acquired possession by a decree of the
Adawlut; barring, of course, any questions touching the force of the Supreme
Court’s judgment or order in respect to the parties named in their writ.- '

The defect of the provision contained in the 107th section of the 53d of the late
King, c. 155, which appears to have been held not to permit one British born
subject to be impleaded by another in the Country Courts, and under which it seems
to be doubtful whether an executor is subject to the jurisdiction of these Courts,
except for his own contracts, ought to be amended. i

As to possible collision between the Courts in cases in which they have concur-
rent jurisdiction, I do not think the danger. of serious evil is very great. Still it
does seem to be a source of inconvenience that should be shut. But this. can
apparently be effected only in one of two ways. Either the Supreme Court should
(which will never be) eease to have jurisdiction over immovable property in the
interior, or, instead of standing, as it now does, alone, it must be made part of
“the general scheme for the administration of the judicial business of the country.

How the last alternative is best to be carried into effect, it would be impertinent
in me to attempt to decide. My thoughts on the subject must necesserily be vague
and little worth. But it may help to an understanding of the thing if I brieBy put
the cases that have occurred to me. '

1t has happened that opposite decisions have been passed by the Supreme Court
and by the Sudder Dewanny Adawlut, regarding different portions of the same
estate, on grounds equally applicable to all. 1In the case I have immediately in
view there was no collision, and it happened that the value of the thing in contest
was such as to give an appeal from the judgment of both Courts to The King in -
Council. " Even in such a case, however, it is rather discreditable, considering
especially the fearful delay that seems to attend eppeals to England, to have the
highest tribunals of the country placed ir such a predicament. ' The strength of our
Government resting s0 much on our real or supposed concord, nothing is more to
be deprecated than even the appearance of dissension. And it should be observed,
that the circumstance of there being an appeal to England was accidental.

1 see a case mentioned, in which a British subject, A., having got possession of
part of an estate, while a native, B., had seized the rest; the former was impleaded
by the latter in the Supreme Court, the latter by the former in the Zillah Court,
each in his own forum, withont any assurance of consistency of decision.

The next case that occurs to me was that of a person holding possession under
a decree of the Zillah Court being ousted by an order of the Supreme Court passed
f {:iarm; the possessor having failed to appear and plead the decree under which he

eld.

We lately saw a case in which a native of rank would, but for the illegal inter-
ference of the local officers, have been dragged nearly a thousand miles down to
Calcutta, to contest a demand of an inconsiderable sum of money, which, if due,
could easily have been recovered on the spot, and for which security ten times over
would readily have been given. . :

q The jurisdiction asserted by the Bombay Court appears to leave little exempt
rom it, '
It seems to be somewhat questionable whether false swearing in the Sudder .

Dewanny and Nizamut Adawlut would be punishable as perjury by the Supreme
~ 320.k. Es : Court ;
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Court; and it seems to be clear that oaths are frequently taken judicially, and on

.the most material points at issue, which wonld not be punished..

The power given to the Sudder Court of erforcing process within the. limits of
‘Calcutta has, in numerous cases, been found to be insufficient.

The criminal jurisdiction of the Country Courts over British subjects being con-
fiied to cases of assault and trespass, is manifestly inadequate to the exigencies that
must arise under an extended resort of, British subjects to the interior, to say nothing
of difficulties arising out of the mere wording of the provisions applicable to the case.

In the distant provinces many offences indeed must remain unpunished, rather
than the offenders, the complainants, and the witnesses, be transmitted many
hundred miles to an uncongenial climate; and Justices of the Peace, who as zillah
or city Magistrates exercise all their powers under the control of the Circuit
Judges, are, in that capacity, freed from any control but: that of the Supreme Court. .

Now, as to persons, supposing the Supreme Court to retain its original cognizance
of ell suits now cognizable by it, would it not be practicable to define its jurisdiction
by a system of registry, partly imperative, partly optional, so that every one should
know “precisely whether he stood in that predicament; and that the Judges and
officers of the Supreme Court might likewise know whether their writs could
properly be issued against the parties named in them ?

If this cannot be done, may not our Mofussil Courts be most advantageously
employed by the Supreme Court as Commissioners of Inquiry and Mesne Process
and Execution, with the power of investigating the facts necessary to determine the
point (it would be no serious evil if now and then the jurisdiction were disallowed
erroneously), and with authority to take bail, and to do all that is necessary to insure
an appearance, and the execution of the ultimate decree?

To a native, ignorant ofour ways, filled possibly with groundless terrors of a strange
tribunal (let us not flatter ourselves that there is no reason for so general a dread),
justly alarmed at, the prospect of being transported to a country of which the people
areh,...... .,* the climate noxious, the food unwholesome, the very water tainted
(so Bengal presents itself to many of the inhabitants of Hindoostan), it is no small
evil that the question of jurisdiction cannot be determined by some such process,
and that he is liable to be suddenly called to answer in a distant tribunal, of whose
existence he may then first have heard, and whose process is full of mystery and
affright. Might not the Magistrate of each city or zillah be the Sheriff of the same,
with enlarged powers and discretion, if we must have a Sheriff?

Without some such scheme, it seems to be impossible but that natives must be fre-
quently surprised, and the process of the Supreme Court may, through the chicanery
of the Bengalese, be rendered a source of intolerable oppression.

It seems to me, that in all cases wherein the party impleaded may not be an
European born British subject of a settled resident of Calcutta (these classes could
easily be defined), the question of jurisdiction should be taken up by the Court with-
out any pleading of the party ; he being, of course, still at liberty to plead that pro-
cess should not issueout of Calcutta, unless the plaintiff’s evidence (supposing it not
to be contradicted) establish the fact, and that when issued it should be directed to
the Judge or Magistrate of the district empowered as above to take security undeg
the directions of the Supreme Court. _ ’ ! !

" In suits for land, all process should, T think, be served through the lcal Courts,
who might, perhaps with advantage, be required to make a return of any decrees or
orders that might have been passed relative to the ptoperty, in: gontest, touchin
either thé complainant or defendant. Nothing ‘is 16 be” watched  so Jealously
as ez’ parte decisions ; for it seems to be certain, that ilk’-?;his'conmry it wilFnever *
do for Justice blindly to hold the scales, in fhe confidence.that each party wilt throw
nto them every thing that can weigh in hi%$avour. e T

Such-a principle may be safe and wisaipEiigland, because-we have there frébdom
and knowledge, community of -lanfugde, publicity of procegdings; the fellowship of
man with man, the thogsand ‘social tigs that' link a popujatipn accastomed to self-
government, and knit ‘togethérs by!.the institutions th¥eugh which - the work of
government is done; but if faws“written in ®monkish Latini or barbarous French wéré
administered to Saxon seérf¥ by theif Normsn conquerdrs,‘iha , where an Engliéh
Court is carried among Highlanders; or-Irishmen, J udges miust, I apprehend, have all
their eyes about them, unless they'bé €ontent that the forms of law shall cover the
most shocking injustice. WRE ek L R

Tn cases where there is a concarment, jurisdiction, would it be impossible' or
difficult to constitute a special Coutt or Chamber for the final decision of lhém,
subject, if thought proper, to an appeajto England ? Might not two Sudder Judges
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be in such case associated with the Supreme Court? or might the Chief Justice and
one of the Puisne Judges of that Court, with a single Judge of the Sudder,
constitute a suitable tribunal, using in all cases, at least as extensively as possible,
the District Court for the first trial of the points at issue S
We should thus apparently guard against -collision and contradiction ; we should
unite the local knowledge of our service with the legal wisdom of the King’s Judges
The latter might gain something in the way of .information ; the former’ ¢ould not
fail to derive much valuable instruction. TR I S
‘As to the punishment of offences committed by British subjects in- the interioy
of the country, the main difficulty probably wounld. be: the.reluctance of our
countrymen here and at home to give up the privilege of trial by jury. It would not
however, I imagine, be very difficult to constitute a Jury, say of four or five persons,
at each of the principal towns (Meerat, Dehlie, Agra, Furruckabad, Bareilly;
Allahabad, Benares, Patna, Moorshedabad, Dacra, Chittagong), and.three Judges
or Justices of the Peace might assemble to hold.the Sessions. - L ;
To that Sessions- there might- lie -an”appeal. from : sentences passed . by single
Justices of Peace, and in the most serious cases there might be an appeal from the
Sessions to the Supreme Court ; that Court, with or without a Jury, to.be vested with
the power of confirming or reversing convictions, and in the case of acquittals, of
annulling the proceeding of the Sessions, and either ordering a new. trial, or directing
the parties to be sent for trial to Calcutta. :
- I suppose there would be little difficulty in obtaining from Parliament. authority
for the Governor General in Council, with the concurrence of the Supreme Court,
to make the ‘necessary provisions for the enforcement of the process of all. our
Courts in Calcutta or elsewhere, and for enabling all Boards and Commissions
acting judicially under the warrant of the Government, -in cases within their com-
Ppetence, to restrain ‘contempts by moderate fines, and to bring to punishment, by
indictment in the Supreme Court, persons guilty of ;swearing falsely before, them
to matters essential to the issue of the cases so investigated by them. g
‘Whether Parliament would consent to give to Government a general power.of
legislation, is more doubtful; - yet assuredly it is a little unreasonable that the
Government should -possess ‘and exercise so large a power of legislating for many
millions of natives, (I 'do not deny that the function is somewhat too easily exer-
cised,) and that so much difficulty-should exist in providing the laws necessary for
the small number of British born subjects resident in India, and the comparatively
limited population of Calcutta. :
* It would not, I th

ink, ‘be difficult to constitute a suitable Legislative Council, if
‘it be not thought right to give the power to Government: A veto, I suppose, will at
once be ullowed to the Governor General. In sicha Council the Judges of :the
Supreme Court ought surely totake & part;. for their co-operation would in many
‘respects -be eminently useful ;' and it does not appear to me that any of thel reasons
which may be urged against the union: of judicial and legislative powers, possess
-much force under the actual circumstances of this country. o .

" :But I have already written more than enough in a paper, of which the object, is
to bring out the points requiring to be settled, rather than:to attempt to describe the
means of settling them. I shall only thercfore ob- L S
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serve generally, that the number*® and nature of

y Correspondence
Act; the Navigation Laws, the Slav:

Trade Act, the

questions which have arisen out of the Parliament-
ary provisions reluting to this country, and the
doubts and difficulties which have practically em-
barrassed the Governinent, are such-as appear con-
clusiyely to show the necessity of there being vested
in some local authority legislative powers similar
to those enjoyed in many of the Colonies. In truth,
‘Pperhaps ‘no appeal to facts can in such a case be
necessary. It is enough to observe, that even in
cases in which Parliament legislates with the fullest
information, almost every new provision induces the
pecessity of some fresh enactment to amend or
explain, to admit, that in relation to this country
it must generally proceed on very imperfect infor-
mation, and to recollect the distance and delay that
impede the correction of what is wrong, or the
explanation of what is doubtful.

320. 8.
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Revenne Powers of Government, tl{e Marriage Act, and
1 might, I believe, say every Act relating to the country.
The following points requiring to be settled occur to me,
in addition to what I have above etated; many others
might, I imagine, be added :—Relation of the Government
to the foreign Settlements in peace; or when captured in
war; Law of Inberitance for country-born Christians of
various tage; Modification of Hindoo and Moslem
Laws, as applicable to Calcutta; Recovery of Small Debts
from European British subjects living in the Mofussil,
within ten miles of Calcutta; Nature 9f the interest pos-
sessed by British subjects in various kinds of
property ; Administration to Estates of Hindoos and
Moslems residing in Calcutta; Execytion of Decrees passe:
by the Country Courts, and 6f Process generslly within
Calcutta; Exemplification of ditto; Enforcement of Security
Bonds und the like, given by British born subjects in suits
before the Country Courts; Examination of Witnesses at
a distance, on the principles of 13 Geo. L1L. ¢ 63. 5 40, &cs

{signed)

{24 Geo. LIL. c. 25. 8. 78.
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V. NOTE by Mr. /. H. Macnaghten’; dated g April 1829.
Legislative )
Couneils; I BAvVE read with much attention Mr. Mackenzie’s Minute relative to the

"C‘:"z g;ﬁ:s; jurisdiction of the King’s and Company’s Courts. The question now under the

consideration of Government originated, I believe, in the appointment by the
Supreme Court of a Receiver to a :portion of an estate situated in Nuddea, and
other districts, which portion had been decreed by that authority to be the pro-
perty of two individuals, one of whom is a minor. The Receiver so appointed
was an European British subject ; and the Judge of Nuddea, entertaining doubts
as to the legality of the appointment, referred the question to the Sudder Dewanny
Adawlut, by which Court it was submitted to Government. The Governor General
in Council having determined the rule which restricts Europeans from helding
lands or managing estates in the Mofussil, ought not. to be considered applicable
to a Receiver appointed by the Supreme Court, the original question is set at rest;
but others have arisen out of it which have been discussed by Mr. Mackenzie, and
which I shall here briefly notice. :

In the first place, an apprehension seems to be entertained, that the extension of
‘the Supreme Court’s jurisdiction to landed property situated in the Mofussil is calcu-
lated to have an injurious effect on the Revenue of the State. But how this effect is.
to be produced from such a cause 1 cannot perceive. Take the case we have
before us.  The property under litigation in the Supreme Court we will suppose to
have been a joint estate, belonging to Ruttenchunder Paul Chowdry and Prem-
chunder Paul Chowdry. Subsequently to the death of these two individuals, the
heirs of ene of them attempt to take possession of the entire property. They are
sued by the heirs of the- other in the Supreme Court, and the plaintiffs obtain a
decree for a six: Anna share. ‘Thelands of which that six Anna share js to consist
are specified in the decree; and an order is passed, that they shall be held by the
plaintiffs as a separate estate. In this there is no attempt at interfereuce with
‘the fiscal authorities or the Revenue dues of Government. The Receiver of the
Supreme Court, on behalf of those for whom he collects, applies to the proper
quarter for a registry of the names of the decree holders, with a view to give effect
to the provisions of the judgment. The act of the Court in distributing the parcels
"of land among the co-sharers, neither does nor is intended to affect the clear and
‘indefeasible right of Government to realize by the authorized process the rent levi-
able on the entire estate.

" In the event of any arrears accruing on- either of the portions specified in the
‘decree, the estate is of course liable to sale; and this, indeed, seems to have been
‘actually threatened with regard to certain parts of the estate situated in the dis-
tricts of Jefsore and Nuddea. The only means by which the Government Revenue
could be affected, would be by a depreciation of property occasioned by the
- -assignment to_one co-sharer of too great a portion with reference to the share of
Government Revenue contributed by him. But this evil would soon cure itself,
“The suffering co-sharer would, it may be supposed, not delay long in applying for
-a butwarra of the estate; and on a divigion being made, the Collector is authorized
and required to assess the parcel divided off with its due share of the revenue with
which the whole estate is burthened,: - If there is any inequality in the assessment,
the fault does not lie with the Supgeme Court. But there might be cases in which,
from minority or other disqualification, mischief might arise from the least delay
in the application of the remedy; for this reason, and because it seems to m¢ a
plan in itself simple, efficacious and unobjectionable, I think that a rule should be
made, that whenever the Supreme Court decree a portion of an estate, and actually
pacel it off, as in the present instance, the division should be looked upon, to all
intents and purposes, as if it were a butwarra made by the Collector, and that the
assessment should be laid on the several portions accordingly. The Supreme Court
would, I feel couvinced, readily give the necessary instructions to their officer to
furnish the Sudder Board with copies of all their decrees affecting landed property
situated in the Mofussil; and when a Receiver is appointed, he should be required
to name the individual or individuals whom he may delegate to make the collections.

The next difficulty started seems to me to exist nowhere but in imagination.
It is apprehended that the individual delegated by the Receiver to coﬁect the
rents’ would he amenable only to the jurisdiction of the Supreme Court. But
why should this be the case? The Supreme Court, in appointing a Receiver,
never contemplated that his delegate should be ¢ lege solutus,” or esempt' from

responsibility to the local authorities. Suppose that the parties in whose favour
the
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the decree had been passed were neither of them disqualified, and that the Supreme
Court had .adjudged poSsession to them; in. that case it would not be pretended,
that the judgment was meant to exempt the parties from any liabilities to which
tthey.were subject before ; neither in this case, by the appointment of a- Receiver to
act for the parties, was anything more contemplated than that he should be guided
in his proceedings by the ‘same rules as are applicable to the parties themselves.
The Supreme Court would no more interfere in the one case than In the other.
. If the officers of their Receiver misconduct themselves in the interior, either by
commission or omission, that Court would unquestionably allow the local law to take
‘its course in the same way, as if the parties- themselves had been put in possession
under the decree. I happen to know, that very lately, within the jurisdiction. of
Baraset, several people belonging to the Receiver’s delegate were seized and put in
. gaol on a charge of affray ; but the Receiver never dreamt of applying to the .Su-
preme Court, nor supposed that the jurisdiction of the Mofussil aathorities could
for a moment be disputed.. Had the Receiver appointed an European British sub-
ject to collect the rents, the case would have been different. This we ‘may.be
. assured he would never do for his own sake ; and if this were done, the Government

.would always be able to counteract the evil by refusing a license to reside, in the”

event of security not- being: fornished. for-the performance of all that is required
from the land-holders. Lo

.. 'The entire fallacy seems to consist in the supposition, that the Supreme Court, in
adjudicating the transfer of property situated in the Mofussil, ‘necessarily alters the

laws to which such property is subject, and that, in appointing an officer of their

- own to receive the rents, they necessarily authorize.a deviation from the established
modes of collection. . I feel it quite impossjble to argue against this doctrine, or to
suggest any remedy for an evit the existence of which there is no reason to presume.
"The question, as far as it affects lands beld rent-free, seems. to me to be equally
simple. The Supreme Court does not, ‘in any instance, : determine the question as
to the validity of the tenure. . It merely goes the length of determining, that the
right of A. is superior to that of B., without in any manner deciding that there is
an indefeasible right in either. Denying as I do the mischief, it is hardly requisite
to discuss the efficacy of the suggested remedy of appointing the several Collectors
to the office of Receiver; but I shall merely mention, as one of the grand objec-
tions to this system, that it would entail the performance of duties in their nature
frequently conflicting, and that the Collector, in his -capacity of a servant of the

State, might often be called on to act in a manner prejudicial to the interests of the’

individual whose estate is confided to his management ; for the Government, I pre-
sume, would hardly concede to an estate so circumstanced, the privilege of exemp-
tion frora sale, on account of arrears. . o

With reference to the defect noticed of the provision contained in the 107th
Section of the 53d of the late King, c. 155, which has been held not to permit one
British born subject to be impleaded by another in the Country Courts, it is suffi-
cient to observe, that constructions have been given both ways by successive
Advocate Generals, though it is certainly desirable that the law should be settled in
one way or the other. - There is little danger, I think, te be apprehended from collision
between the King’s and Company’s Courts, in cases in which they have concurrent
jurisdiction. - The Company's Courts would be prohibited by our regulations- from
hearing a suit which had already been determined by a competent authority, as the
Supreme. Court. must be admitted to be; and. in deference to an established and
well-known maxim of jurisprudence, the Supreme Court would regard as res
Judicata-a matter which had been determined by one of the' Company’s Courts.
Where concurrent jurisdictions exist, there must always be danger of conflictin,
Jjudgments. .To limit the jurisdiction of the Supreme Court to the area com'prise§
within the Mahratta Ditch, would certainly be a royal road to simplicity; but I do
not think that this specific would be either very consonant to the.inclination . of the
Judges of that Court, or just to the claims’ of its suitors, It would hardly be
equitable to allow a man to enter into all kinds of commercial engagements, and to
exempt his property from the liability to which he has subjected it, simply because
it does not happen to be.in the very spot where the contract may have been entered
into. In truth, it is very difficult in any country where there is 2 multiplicity of
jurisdictions to prevent their clashing. Tn Mr. Brougham’s Speech on the present
State of the Law in England, there is en amusing and instructive account of the
conflict of the King’s Bench and Common Pleas, and of the competition of the
‘three Courts.  If the Supreme Court of Judicature in this country grasps at juris-
diction, it is not singular in its propensity, .
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V. - The Sudder Dewanny Adawlut has lately consulted the Advocate General as
Legislative  to'their power of punishing for contempt an European, Wwho sent into the Court
Councils; g ibel on the Judges, the offence being of course committed in Calcutta. His

'g‘gd‘:-sz i‘;:;’:e‘ reply has not yet been received ; but should it be in the affirmative, I believe the
* - Court have it in contemplation to suggest the enactment of a regulation, extending
their powers of punishment in such cases; for though the existing penalties are
sufficient perhaps to deter natives from the commission of this offeuce, yet they are
clearly insufficient to restrain the wealthy and litigious European from attempting
to browbeat and insult the Judges, whose decisions may not be exactly conform-
able to his cupidity. T am not aware that in any other respect the powers given’
to the Sudder Court by Act of Parliament for enforcing their process are inadequate.
Mr. Mackenzie seems to think that false swearing in the Sudder Dewanny and
Nizamut Adawlut would not be punishable as perjury by the Supreme Court.
I do not know on what this opinion may be founded, but a former Advocate
General, Mr. R. Smith, distinctly declared in a communication to this Court, dated

the 2d January 1812, that the offence in question would be so punishable.

To establish a system of registry for persons subject to the jurisdiction of the
Supreme Court, on the principle suggested by Mr. Mackenzie, would, I think, be
extremely difficult. Every man must necessarily be entitled to plead in bar of the
jurisdiction. It would be unjust, nay intolerable, to deprive a party sued of this
right, because he had been registered on a summary and er parte inquiry; and if
this were not done, what would be the use of the registry?

" The objections to employing eur local judicial officers in aid of the process of
the Supreme Court, as it is at present constituted, appear to me quite insurmount-
able. In the first place, they positively,want the leisure ; and, in the second place,
from their ignorance of technicalities, they would be perpetually committing
blunders, and involving themselves and the Government in embarrassment and con-
fusion. To meet the existing difficulties, it appears to me, that no unobjectionable
scheme can ever be devised, so long as theMofussil Courts are subject to one authofity, -
and the Court at the Presidency to another. Were India transferred to #hie Crown;
the simplest plan apparently would be to take away from the Supreme Court alf
native jurisdiction, confining them to cases in which Europeans are concerned, atid
giving to the present Sudder Adawlut, under the designation of the Supreme Native
Court, exclusive jurisdiction in cases concerning natives, whether in or out of Calcutta.
The consideration of this, however, and of the other points adverted to at the con-
clusion of Mr. Mackenzie’s Paper, would require infinitely more leisure than I can at
present devote to the task. I therefore return all the documents, with these hurried
observations, as I despair of being able to offer, within a moderate period, any sug-
gestions calculated to be conducive to practical utility.

April 9, 1829. - (signed)  W. H. Macnaghten.

No. 12.

NOTE by Mr. J. W. Hogg ; dated 17 May 1829.

1 o not find among these Papers any representation of any Collector or Zillah
Judge, stating any evil that has actually arisen from the appointment by the Supreme
Court of 2 Receiver of the rents of lands in the interior.

. That power has been exercised by the Court for a period of forty years and np-
wards, ‘and it seems strange that no causes of loss to the public Revenue or injury
to private individuals have been adduced. I myself have a pretty accurate know-
ledge of the proceedings of the Supreme Court for the last thirteen years. During alf®
that time the Receiver has had under his charge various lands in the Mofussil ; yet,
till now, there has been no difficulty, embarrassment or complaint. :

And be it remembered, that the attention of Government has not been drawn to
the subject by any practical inconvenience that has actually been experienced, but
by the refusal of the Mofussil authorities to recognize the Receiver, or afford him the
usual aid in the discharge of his duty; assigning as their reasons various ills that
must inevitably result from such a measure, but which have been averted for nearly -
half 2 century. : .

I confess, that on perusing the Papers, the first thing that struck me was, the
absence of facts from which arguments could be fairly drawn, or remedies suggested.
All is speculation ; a host of imaginary perils are conjured up, which are difiicult to
combat, because they are unreal. : ’ !

With respect to the jurisdiction of the Supreme Coust over lands in the Mofussil,

! . 4
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* jtis now much too late to agitate that question, except by application to the Legis-
latures, I can well understand the grounds on which it might have been contended,
when the Court was first established, that it ought not to exercise any jurisdiction
over lands in the interior ; and, circumstanced as the country then was, many argu-
ments might have been adduced that now are no longer applicable. But when the
jurisdiction in certain cases is conceded, I am unable to understand how it can be
contended that the Court in such cases cannot appoint a Receiver, which is onl

the exercise of a power incidental, if not essential, to jurisdiction. The Court which

can adjudicate as to the right, title and icheritance to landed property, must, of
necessity, have the power to appoint a Receiver to collect the rents, and protect the
property pending the litigation. . .

In India the local Government is now affording increased facilities to Europeans
to reside and hold Jands in- the Mofussil. At home, by the late Insolvent Act, the
whole property of the insolvent is vested in. the assignee named by the Court, and
no distinction is made between a house in Calcutta and a talook in the Mofussil ; and
under the provisions of this Act, extensive' estates must often be vested in the
assignee, with power not only to collect the rents, but to sell, the interest of the
insolvent. . Surely then this is not the time to contend that no officer appointed by,
the Supreme Court ought to be permitted to: collect: the rents- of lands in_the Mo-
fussil, or to-urge that such -an interference would be incompatible with the interests
of the Government and the safety of the public.

The first danger apprehended. is, loss to the public Revenue. I confess | am
wholly unable. to understand how injury or danger can possibly accrue to the public
Revenue from such a cause. o

When the Court appoints a Receiver, that officer_is; empowered to collect the
rents then due and to accrue due, in'the fame manner that the proprietor himself
could collect them. He is bound to discharge the Government Revenue out
of such rents, when collected ; and if the Revenue should not be paid, the lands
are as- liable to sale in the hands of the Receiver, as in the possession of the
native proprietor. Where then is the danger or difficulty? Is not the payment
of the Revenue more secure, from the very circumstance of the rents being col-
lected by a responsible public officer, who is personally liable, and can be summarily
punished for misconduct? Refer to all the cases where Receivers have been
appointed; and let me ask if, in any single instance, the Revenue has been unpaid,
or any loss otherwise sustained by Government? . If the Mofussil authorities will
only aid the Receiver in the discharge of his duties, the payment of the.Revenue
will be as certain as if the rents were paid into the Public Treasury.

- It does not appear to me that any new regulation need be framed. I would’

suggest, that when a Receiver is appointed by the Supreme Court, he should be
directed to file with the Secretary to the Sudder Board an office-copy of the order,
or ordering part of the decree whereby he is appointed, and wherein the lands and
premises are set forth ; and the Sudder Board can issue to the local authorities the
necessary instructions to recogpize the appointment of the Receiver, and to afford
him the usual aid in collecting the rents.

In like manner, as to partitions, let the same force be given to a partition made

by the Supreme Court es to one made by the local authorities ;, and let. the parties
have a like liberty to register their separate shares in. their separate names, and to
call upon the Collector, in the usual form, to allot to each share the proper portion
of Government Revenue,. . The decree of the Supreme Court allots and sets out
in severalty to each the share to which he is entitled, but it in nowise -affects, or
can affect, the right of Government to collect the Revenue, nor the mode of
enforcing payment of it.; o S .
. It would be a hardship if, after a family had separated, the share of one should
be sold for the default of another; and this has accordingly been provided against
by the regulation enabling the parties to call on the Collector to apportion the
Revenue ; and I cannot see why this indulgence (if indulgence it can be termed)
should not be conceded to the parties where the partition has been made by the
decree of the Supreme Court.

The party wishing to have the decree recognized and acted upon in the Mofussil,
might be required to file an office-copy of the ordering part of the dectee with the
Sudder Board, who could issue the necessary orders. Indeed, what I have sug-
gested is only that effect should be given to the decrees of a Court of competent
Jurisdiction, - - .

In the Supreme Court no matter can be litigated that has already been deter-
mined by any Zillah Judge or Court of competent authority ; and the decree or
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judgment of such Judge or Court could be pleaded in bar of any suit or proceeding
in the Supreme Court relative to the same subject matter.

-1 have heard it complained, that there is not entire reciprocity in enforcing decrees
and judgments, and I admit the truth of the observation; but this arises from the
different constitution and powers of the Courts, and does not depend on the will of
the Judges that preside. By Charter, the process of the Supreme Court runs
through the provinces, and the Court enforces its own decrees and judgments by
its own process, in the execution of which all local authorities are required to" be
aiding and assisting. Not so with the Country Courts; their process (except as
provided for by Statute) cannot be executed within Calcutta; and a party seeking
to enforce a Mofussil decree in Calcutta, must sue upon that decree, which will be
recognized and enforced by the Supreme Court.

I have suggested, that the Receiver should file a copy of the decree or order,
whereby he is appointed, with the Sudder Board, rather than forward it to the
Collector and Zillah Judge, because it appears to me to be the course most simple,
and the least likely to induce collision. 1f the lands were situated in different districts,
the estate would be put to great expense, if it were necessary tosend a copy of the de-
cree or order to-each ditferent authority ; and these authorities would prebably rather
receive their instructions from the Sudder Board than from any other quarter.

-I shall .now notice the second objection, which, if well founded, would indeed
be most serious. ,

It is supposed that the pative Managers and Mooctears appointed by the
Receiver may plunder and oppress with impunity, being exempt from the authority
of the Mofussil Courts, and that the suffering Ryots are remediless, unless they under-
take a pilgrimage to Calcutta, surmounting all the prejudices and braving all the
horrors so glowingly pourtrayed by wy friend Mr. Mackenzie. Every native
appointed by the Receiver is as amenable to the Country Courts for every act of
violence or extortion as any individual in the districts ; and if the Receiver himself
were there, and should -so conduct himself, he would, in my opinion, be as liable
to the authorit{ of the Zillah Magistrate as any other European. :

There is a clear and marked distinction between that which is done in virtue of
office, and outrage committed under mere colour aud pretence of office. It would not
be competent to the Zillah Judge, or Collector, to say to a Mooctear duly appoioted
by the Receiver, “ We shall not recognize you on your authority, or permit you to
“ collect the rents.” But it would be competent to the Mofussil authorities to pre-
-vent that Mooctear from exacting more than the Ryots were bound to pay, or te
punish him for any acts of violence or oppression he might commit. :

I cannot see how- there can be any extortion under such circumstances. If the

. Ryots will not pay, the Mooctear must apply to the Judge, who will only pronounce

his decree for the amount actually due. The Mooctear cannot receive without the
aid of the Mofussil process; and if he should attempt to take the law into his own
hands, he would be liable to punishment like any other wrongdoer. - S

- Lands in the Mofussil, when under the charge of a Receiver, are generally let
on farm to natives, who are of course in all respects in the situation of the pro-
prietors, entitled- to the same remedies, and subject to the same liabilities, In the
case which called for the present discussion, I, being then Receiver, determined
not te let on farm, for special reasons. The parties on whose bebalf I was actin
having been excluded from all enjoyment of the joint family property, were unable
to afford me any information respecting the parcels allotted to them, and I there-
fore wished to retain the lands under my own management, until I could ascertain
their value,.and .be able to form an opinion as to the biddings when they were put
up to farm. Besides, I had reason to believe, that if the lands were then put up fo
farm, the eldest member of the family would himself take them in the name of some
dependent, for the very purpose of defeating the object of the Court in ordering
those parcels to be severed from the rest f the family property. S

- Unless some such special reasons compel the Receiver to undertake the trouble of

- managing by his own Mooctears, he will, in all cases, let to farm, as most for the

benefit of those interested, and less troublesome to himself. While I held the office -
of Receiver, 1 was. appointed Committee of the Estate of -Juddoonaut Baboo,
a lupatic, then confined for debt in the great gaol in Caleutta. - He had large landed
estates, but had long been greatly embarrassed, and his affairs were.in the greatest

. -confusion. He had let a great part of his own property on puttinee, and had taken

many talooks from others on the same tenure, which much increased the difficalty
of management. As- I'did not know .when the man might be restored to reason,
F considered it my duty not to"farm the talooks, but to retain them in my own

T & N management,
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management, that 1 might be able to restore them to the proprietor on his recovery
and Laccordingly collected myself by Mooctears, I applied to the different Mofussil

anthorities, particularly in Zillah Hooghly, from whom I received the most ready -

and courteous assistance, and was able to discharge my duty without any collision
or difficulty. : : S o

It is suggested, that by the appointment of a Receiver all the Ryots on the estate
become amenable to the Supreme Court. It is not so ; they are not liable further
than every native or other person, wha opposes the process of the Court, is liable
to.answer for the contempt. :

V.
Legislative
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If the Ryots, after knowledge of the order appointing the Recei@er, were to pay' :

to another, an attachment might issue against them ; but no such process has ever
issued, or been applied for by any Receiver, to my knowledge. I do not think that

it would answer practically to appoint the Collector the Receiver of the Court for -

the lands within. his district. . Where. the lands were situated in different districts;-

there would be many Receivers, all officers of the Court, and thereby subject to its
orders, in & way that would necessarily interfere with their public duty. )

I believe I have noticed all the dangers and difficulties alleged as likely to accrue

from the appointment of an officer of the Supreme Court to be Receiver of the rents
of lands in the Mofussil, and I have suggested what occurred to me as sufficient tq
remove every real difficulty. I shall now briefly advert to some of the general sug-
gestions of Mr. Mackenzie ; and I feel I shall find it easier to point out objections to
what has been proposed, than to originate any thing better myself. - )
: The liability of any person to the jurisdiction of the Supreme Court, at any stated
time, is a mixed question of law and fact, which can ooly be determined by the
Court itself. No system of registry could be of any avail, because there could be no
competent authority 1o determine the question at the time of registry; and if then
determined as to any individual, that same person might be diffcrently circumstanced
on the following day, aud be either free from past or subject to new liability. ;
-The liability of any person to the jurisdiction depends upon what is variable, and
therefore cannot be measured by any fixed standard. . ’
Mr. Mackenzie is in error.in supposing that the process of the Supreme Court
can jssue against uny person without previous inquiry as to his being snbject to the

Jurisdiction. © Na process can issue against any person, not even against a British -

born subject, without an affidavit stating the party to be subject to the jurisdiction,
and in what manner. . .

This is the only precaution that can be taken to avoid an abuse of the process ;
and the party may afterwards appear, and deny his liability, and that issue will be
tried before the merits of the case are gone into. o

*With reference to an observation in one of the accompanyin%Papers, 1 may here
say, that a native resident in the Mofussil is not subject to the jurisdiction of the
Supreme Court by reason of his having land or houses in Calcutta. . It is: true
that the title to such property within Calcutta could only be determined by the
Supreme Court ; and so far, but no further, can the proprietor be said to be subject
to the jurisdiction. Forexample: A., a Hindoo, resides at Patna, and has neither
a family dwelling-house nor house of business in Calcutta ; he has however land in
Calcutta, which is wrongfully entered upon, and possessed by B.; A. must seek his
redress against B. in the Supreme Court, and B. may bring a cross suit against A.,
who -will be held amenable, and -compelled to. answer as ta that subject matter
respecting which he himself sues, but not otherwise. . . . . .

I think it is to be regretted, that when the Court. was first established, the Judges
did notframe processes suitable to, the country, instead of adopting all the English
forms. The attention of the present Judges is now directed to this subject, and rules
have already been framed, and will shortly be published, that will obviate many of
the inconveniences arising from executing the process at a distance from Caleutts..
While English law and practice previil in the Supreme Court, I fear there would be
an insuperable objection to the plan of referring the whole or any part of the
matters in issue to the decision of any of the Mofussil Courts. The Supreme Court
must itself hear and determine all matters beforeit, and has no power to delegate any
part of that authority to any other tribunal. Wherever there are Courts of concurrent
Jurisdiction, there must sometimes be conflicting decisions. This may be lamented,
but must be submitted to, as an evil incident to human frailty throughout the world,
and not peculiar to this country or its institutions, . . .

-1 think it would be most desirable if the process of the Court could be executed
by the local authorities, and I believe it is so at Madras, beyond a certain distance
- 320, E. . Fg . : from
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from the Presidency. I fear, however, there would be some difficulty, from the
alative  Wording of the Calcutta Charter, which directs all process to be executed by the
Councils; . Sheriff.  The Sheriff might appoint any number of deputies, but he would be legally
Courts of Justice; responsible for the acts of each; and the inadvertence of any one of the number
Code.of Laws. - might fix him with liability to an extent that would deter any one from accepting
the office.

I was not aware that doubts had been entertuined, whether a person swearing
. falsely in any judicial proceeding in the Sudder Dewanny could be indicted for per-
jury in the Supreme Court; and as the grounds of such doubts are not mentioped,
I am unable to meet them. Some case may probably have been submitted to the
Advocate General, where the swearing, though false, did not amount to the legal
offence of perjury; and hence may have arisen the general doubts; but if the false
swearing was wilful, and material to any matter pending judicially before the Sudder
Dewanny or Nizamut Adawlut, 1 should think that the offender could be indicted

for perjury in the Supreme Court.

Some legislative provision must soon be made for the trial and punishment of all
offences and crimes committed by British subjects in the interior, and at a distance
fromi Calcutta. It is almost a denial of justice to require a prosecutor and &ll his
witnesses 10 abandon their houses and callings, and proceed to Calcutta, perhaps

) from the most remole parts of Hindoostan. - The jurisdiction of the Country Courts
over British subjects in criminal cases is now limited to cases of assault and trespass,
and I do not think that it will be extended. Some new tribunal must be constituted,
and none seems so consonant to English feeling, or so free from all objections, as
general sessions of the peace, to be holden at the principal stations, before two or
more Justices of the Peace, with an English barrister of experience and standin
presidingas Chairman, It would not be necessary that the jurors should be Britisﬁ
subjects, as formerly ; and I do not think that there would be any difficulty in
assembling a full jury of persons professing the Christian' religion at any of the
stations enumerated by Mr. Mackenzie. ,

But these and all other matters relating to India will soon be under the considera-
tion of Parliament; and from the increased attention of late bestowed on Indian
affairs, they will, I trust, be maturely considered. 1 could not venture to obtrude
any suggestions of my own, without giving the subject time and consideration that
1 have not at my disposal.

All who are acquainted with the Statutes relating to India must admit, that they
are framed most loosely, and evince throughout an absence of local knowledge and
experience ; and all who have resided long in this country must, I think, regret that
a general power of legislation is not vested in some local Council, that might be

- constituted so as to exclude all cause for jealousy from any quarter.

V.

17 May 1829. (signed) J. W. Hogg.
— No, 15—
NOTE by Mr. A. Ross.
(A)

" 1T seems to me quite clear, that a- decree or order of the Supreme Court, ad-
Jjudging to a party a certain share of a joint estate situated out of Calcutta, and
assigning specific villages or lands as forming that share, and apportioning the
: ; ' public assessment on those lands, is inconsistent with our
regulations, and cannot be attended to either by-the

order affects the public assessment, the local autho-
Judicial or by the Reévenue Officers of Government.

rities cannot attend to it. In every other respect

Ishould think they must recognize its validity.
" In cases such as that of Woomeschunder Paul, I conceive the best course for
the Supreme Court to pursue would be that which is followed by the Sudder
Dewanny Adawlut, namely, to adjudge merely the share or the specific villages
of the estate to which the party suing may be considered entitled, and to direct
the Collector, in the case of a share being adjudged, to assign the lands or villages
fg’that share; or in the case of specific lands being awarded, to apportion the
¢ public assessment to be charged on those lands. The only valid objection to the
adoption of this course appears to me to be the impracticability of giving effect
to the rules prescribed for the partition of estates in a.reasonable time.  Dut those

rules might be much simplified. In the permanently settled provinces, where the rental
of

1 mean, of course, thatin so far as the decree or}
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of our estates (generally speaking) much exceeds the public assessment, great
nicety in making a division is not now necessary 1o secure the interests of Govern-
ment.  All that seems requisite for that purpose is, that the Collector should satisfy
himself that no one of the shares into which the estate is divided, is charged wit
a larger proportion of the general Jumma than the others, with - reference to. the
rental for the time being, as exhibited in the village accounts. If a joint proprietor
of an estate, desiring a separation of his share, were willing to agree to a butwarra
made in this manner, I should think it ought not to be objected to by Government.:
1 dare say the division: of Woomeschunder and Premchunder Paul’s estate was
made in this way by the Commission appointed by the Supreme Court.

(B.) :

The most simple remedg for the evils mentioned, would be to make the Re-
ceiver appointed by the' Supreme Court to the 'management of an estate, and
those acting under him, amenable in all respects to the laws in force in the district"
in which the property might be situated, with the option of appealing from the
decisions and orders of the local authorities, either to the Supreme Court or to the
Sudder Adawlut. In civil suits in which an European is a party, this option of
appealing to either of, the iribunals mentioned is allowed by the Act: 53 Geo. HL
cap. 1535. [

‘ ©)

1 am inclined to concur in the opinion that good would result from the Supreme-
Court being vested with the same controlling powers as the Nizamut Adawlut
over Magistrates and other officers of Government in the provinces; and I am
disposed to think, also, that advantage would be derived from giving the Supreme
Court an appellate jurisdiction in all civil cases in which a party dissatisfied with
the decision of a Mofussil Court might prefer appealing to it, rather than to the
Sudder Dewanny Adawlut ; provided in such cases the process of the Court were
made as simple and aslittle expensive as that of the Sudder Dewanny and Nizamut
Adawlut. At the same time it must be allowed, that there is reason to fear that
such an extension of the jurisdiction of the Supreme Court, while its process con-
tinues to be, as it now is, unintelligible to any one but a regular bred lawyer, and
available to none but persons of wealth, would be productive of injustice, by
enabling a rich litigant to insure the defeat of a poor one, after the latter had ob-
tained justice in the Mofussil.

: (D)

. If Section 107th of the 53 Geo. 11I. ¢. 155, does not allow one British born subx
Jject to be impleaded by another in the Mofussil Courts, the law ought to. be
amended. I understand, however, that the Section of the Act cited, is thought to
have been erroneously construed; in which case, if there has been no decision by
the Supreme Court confirmatory of the construction now acted upon, it might be
advisable to take the opinion of the present Advocate General on the point, with
a view to revoking the Circular Order issued to the Mofussil Courts, founded on
the construction referred to. )

(E)

Nothiﬁ more would seem to be necessary to make the Supreme Court part of
the general scheme for the administration of the judicial business of the country,
than to give it a concurrent appellate jurisdiction, in all matters civil and criminal,
with the Sudder Dewanny and Nizamut Adawlut. ' Its jurisdiction, however, in
original civil suits, should, I conceive, be confined within the limits of the Mahratta
Ditch. To empower it to try in the first instance (without the consent of the defendant)
suits in which the property litigated might be situated in a distant province, would,
as I have already observed, open a door to injustice and oppression. It would
enable a rich man to bring an unjust svit ageinst a poor one before a tribunal in
which the latter could not defend himself.

. Collision between the two Courts might, perhaps, be guarded against as much as
it can be, by making it a rule, that an appeal preferred to the oue should be a subse-
quent appeal to the other in the same case. B ;

- Ifiit were said, that by adopting this plan of giving to the Supreme Court all the
powers of the Sudder Dewanny and Nizamut, the latter Courts would be rendered
unnecessary, I would reply, no; because the Supreme Court could not get through
© 320.E. Fa » atenth
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‘a tenth part of the business to be disposed of, and also because, although it might
be desirable that all persons in the interior, Natives as' well as Europeans, should
have the option of appealing to that tribunal, it is most probable, even wereits mode

Courts of Justice; of procedure simple and inexpensive, that the great majority of the people would

Code of Laws,

prefer the Sudder Dewanny, on account of the greater acquaintance of its Judges
with their language, manners aud customs.

- H) . .

Whatever alteration in the jurisdiction of the Supreme Court may be adopted,
1 conceive it is very desirable that its orders and processes extending to the Mofussil
should be executed by the local authorities, in like manner as those of the Sudder
Dewanny and Nizamut Adawiut are. They would in this manner be much more
effectually executed than they now are.

.

) ,

In regard to the scheme of constituting a special Court, or Chamber, to consist
of one or two Judges of the Sudder Adawlut, associated with the Judges of the
Supreme Court, for the decision of cases in which the twg Courts have concurrent
Jjurisdiction, I apprehend a tribunal of such composition would not work well. The
local experience and knowledge of the Sudder Judges would not probably be thought
by the Judges of the King’s Court sufficient ground on which to form a decision,
when local information, as to any particular point which it might be necessary to
establish, ‘could be obtained by the examination of the witnesses. The Judges of
the Sudder, therefore, could afford but little available aid to the Judges of the
Supreme Court, while_ the only effect of the superior legal wisdom of the latter
would be to dumbfound the common sense of the former. I may remark also, that
the wisdom which is only to be derived from the study of the laws of England,
and of the rules, of practice of the Courts of that country, is not Jnecessary . to
enable a Judge to administer substantial justice in other countries. On the contrary,
I have somewhere seen it observed, that where a simple and rational gode of .pro-
cedure exists, a man of liberal education, having a knowledge of the science of juris- -
prudence, and a mind disciplined to habits of reflection and combination, would bd:~
essentially better fitted for the exercise of the judicial functions, than one burthened
and trammelled with all the legal wisdom and knowledge of Lord Eldon.

I should fear, therefore, that any attempt to join together in one Court the
learned wisdom of the King’s Judges and the unlearned common sense of the
Sudder Judges, in a way likely to be productive of advantage, would fail. It would
be much better, I conceive, to let each work separately, givisgappellants the option
of submitting their cases to whichever of -the two they Tght prefer.

o

o (£)- -

As a disciple of the Bentham school of jurisprudence, I cannot but object to
the proposed mode of providing for the punishment of British subjects in the interior
of the country. The difficulty and inconvenience which would attend the assem-
bling of three Justices of the Peace to hold a sessions, where there are so few of
those functionaries, is alone a great objection to the plan; and that objection de-
rives tenfold force from the consideration that one Justice or Magistrate (if qualified)
holding a sessions would get through the business to be disposed of both quicker
and better than three or any greater number sitting together could do. I would
prefer making British subjects: choosing to reside in the interior amenable, for
offences not amounting to felony, to the ordinary local criminal Courts, with the
right of appealing from their sentence either to the Supreme Court or to the Nizamut
Adawlut; both of -these Courts being vested with power to confirm or anoul con-
victions, and to alter sentences ; and in cases in which the evidence appeared unsa-
tisfactory, to order a new trial in the local Court before a Jury.

British subjects wauld certainly have reason to complain of being prevented
settling in the interior by being made amenable to Courts not entitled to their con-
fidence ; but it would be otherwise if the local Courts afforded requisite security for

.,;l;éﬂce being duly administered by-them. To Courts affording that security, on

atever model they might be formed, Dritish subjects could not more reasonably
“object than the natives of the country; and if any one did object, he might then
be told that he was at liberty to quit their jurisdiction if be did not choose to sub-
mit to it. Co
I should
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" "1 should hope Parliament would not:consent to give the Governinésit in' India: ng“‘:i‘gfl

a general power of legislation, without any local check being imposed upon it. A Le= ¢ourta of. Jaicass
gislative Council, however, formed on right principles, appears to be very desirable Code of Lawss
One thing ‘would- be essential, I conceive, to' the usefulness of such a' Council,:

namely, that the number of its members should be large; for in the making of laws,:
the wisdom of a multitude of counsellors cannot but be advantageous. The Chief
Judge of the Supreme Court would, I should think, be a useful member of the
Council ; and as he could there exercise only legislative functions, his office being
a Judge could hardly be made an objection to him. It is only on the bench that
aJudge éan act judicially, and it is only there that a junction of legislative and
Jjudicial functions seems to be possible, ‘ NS
(signed) ~ 'A. Ross.

[ R B .. . C : .’ - » R .
L I - =No. 14—~ . T
LETTER from W, H. Macnaghten, Esq., Register, Sudder Dewanny Adawlut, to
Henry Shakespear, Esq., Secretary to Government in the Judicial Department.

<. SIR, ‘ Fort William, 5 June 1829.’
I anm desired by the Court of Sudder Dewanny Adawlut to_request that ‘,
you submit for the consideration and orders of the Right Honourable the Ds(;f::
Governor General in Council the accompanying copy of ‘a Letter, under date- Adawhut,
the 27th of February last, written by their order to the Honourable Company’s. -

9 . 0 -3 N .
Attorney, and of that officer’s Reply and its Enclosure, dated the g5th ultimo.” - w. h?::f:rt,.lisq.

‘ g. It appearing to be the opinion of the Advocate Geneéral that this Court | A- Ross, Esqi_:ﬁ
does not possess the power of punishing @n European British subject for con- - g_ '{.l ?ﬁy . T
tempt of Court, and its being obviously essential to-the maintenance of that }|: ‘L.ﬁﬁ”’ »
respect which is due to judicial authority that such power shall be ‘conferred, | M. H. Turbull, Esq.
T am directed to solicit the attention of his Lordship in Council to-the subject, &= Judges.

hnd to suggest that sach measures 'may be adopted: as ‘may seein!-e)i'p'edie'ntfta

Government for procuring. the enactment of some legislative provisiod ‘to render

European British subjects punishable for contempts committed in the Company’s

Courts, in like manner’ with other individuals who resort to those tribupals for

redress. ’

3. The Court desire me to add, that the mode of proceeding suggested by the
Advocate General, namely, preventing a person guilty of contempt from acting as
an attorney, and removing him from the Court, would not seem to afford them suffi-
cient protection against insult while in the discharge of their official duties.

.o , S I am, &ec.

g

(signevd)' - W. H. Mécnaghten, ,R.egistér.

L : - (Enclosures.)- o . - :
. LETTER from . H. Macnaghten, Esq., Register Suddqr Dewanny Ada;zvlut,l
to R.W. Poe, Esq., Attorney to the Honourable Compauy. . e
SIR, ' Fort William, 27 February i82§. .
1.' T A desired by the Cowt of Sudder Dewanny Adawlut { Sudder Dewanny Adawlut.

-

%o request that you will beg the favour of an opinion from the A Fresent: W. Leycester, Eaq,, Chief Judge
. . « K083,

Iy Gonel ) ion: Esq. C. . Sealy, Esq. R.H. Rat-
dvocate General on the following question tray, Esq. M. H. Turnball, ésﬁuisne.ludgu.

.. % By Clause exiii. of the 53d George 1L c. 155, it has been declared lawful
for the Court of Sudder Dewanny and %immut Adawlut to execute,. or cause to
be executed, upon all persons subject to their jurisdiction, all manner of lawfu] pro
gess of arrest within the limits of the town of Calcutta. By the provisions”of
Regulation XII., 1825, the Civil and’ Criminal Courts are authorized to’ punish
persons guilty of contempt, by adjudginga_fine not exceeding two hundred rupees,
¢ 3204 E. : S >4 ° commutable,
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commutable, if not paid, to imprisonment, not exceeding two months. The Court
are desirous of being informed whether, under the above provisions, they are
authorized 1o inflict the penalty in question on & European Dritish subject, who,
acting as attorney in a civil suit, or otherwise coming within the Court's premises,
may be guilty of. contempt, and if so, in the event of the non-payment of the fine,
in what gaol the offender should be confined.

. : Iam, &c.:

(signed)  W. H. Macnaghten, Register. .

LETTER from R. Mollqy, Esq., Acting Attorney to the Honourable Company, -
to W. H. Macnaghten, Esq., Register, Sudder Dewanny Adawlut.

SIR, - Fort William, 25 May 1829,
HAVING laid your Letter to the address of Mr. Poe, dated 27th February, and
received 11th of March last, before the Advocate General, I now beg leave to

forward a copy of his Opinion on the matter therein contained, received this day,
g : 1 have, &c. .

(signed) R. Molloy,
Acting Attorney to the Hon. Company.

Or1INION, )
I po not think that the Statute 53d Geo. II1. applies to the present case. The
only question is, whether, under’ the Regulation cited, the Sudder Court is au:

_thorized to inflict the penalty on an European British subject. Assuredly such
_person is not commonly subject to a Provincial Court, held within any of the chief

- towns of the three Presidencies; and, upon the whole, 1 am inclined to think that

it does not possess the power of punishing him for contempt by fine and imprison-
ment. I presume, however, that the Judges may prevent his acting as an attorney
in the Court, and if he causes any disorder, or interrapts the proceedings, or treats
the Judges with insult while in the discharge of their duty, they may remove him

from the Court. :
. . (signed)  Jokn Palmer.

(A true Copy.) . (signed) ‘R. Molloy, :
Acting Attorney to the Hon. Company.
(True Copies.) (signed)  W. H. Mucnaghten, Reg'.
—No. 15. —

COPIES of Orivnioxs as to the Powers of the Mofussil Court to take
coeN1zaNCE of Civil Suits in which both Parties are Europeans.

Cory of Mr. Minchin’s OpiN10N on Section 107th of 53 Geo. II1.

1 mave perused the Opinion of Messrs. Fergusson and Spankie, and notwith-
standing the deference which I should always be inclined to pay these gentlemen,’
yet I cannot on the present occasion assent to the propriety of the construction'
which has been put by them on the 107th Section of the 53d Geo. 111 ¢

By the preamble of the 105th Section, after reciting that British subjects resident
in India without the towns of Calcutta, Madras and Bombay, were by law exempted
from the jurisdiction of the Compahy’s Courts, to which all other persons, inhabitants-
of the territories, &c. were amenable, it is stated, that it was expedient to provide

. more effectual redress for the native ‘inhabitants, as well in the case of assault

committed by British subjects at a distance from the Supreme Court, as in cases

of civil controversies with such British subjects, it enacts, that in cases of assault, ’
&c: cammitted by a British subject on a native, the magistrate of the Zillah shall- -
ﬁk’g?(l)ngnizance of the charge. The enactment of this clause, as well as the next, -

"as to debts under Rupees 50, are undoubtedly confined to claims of natives on-

British subjects.” But the 107th Section takes a much wider scope; it is not con-
fined to native inhabitants (as is coniended by Mr. F.), or merely to the civil cony
; - i ‘troversies
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‘troversies between natives; ‘but it defines the jurisdiction of the Courts in' the
Mofussil ; for it enacts, “ That all British subjects of His Majesty, as well Com-
“ pany’s servants as others, who shall reside or carry on trade, &c. or occupy or
 possess immoveable property at the distauce of more .than ten miles from- the
% Presidency, shall be: subject to the jurisdiction of -all Courts which now have, or
¢ hereafter may have, cognizance of civil suits or matlers of Revenue, and in all
 actions, &c., and in all matters of Revenue, in the like manner as natives of India
“ are now liable to the jurisdiction of such Courts,” &c. These very general words,
which are not confined by any preamble, place all British subjects residing, carrying
on trade, or possessing immoveable property in the interior more than ten miles from
Calcutta, on the same footing as’ natives of India, with respect to. the jurisdiction
of the Mofussil Courts. It is under this clause only that the Company could be
enabled to sue a British subject for any matter of Revenue; and 1 doubt very much
whether the Company's law officers would have ventured to have advised the Govern-
ment that théy, as Europeans, could not maintain their claims. against other British
subjects in the Mofussil Courts, especially when, if so, the Supreme Court being
especially precluded from interfering in matters of Revenue, a British subject in-
debted to the Government on account of Revenue could not be impleaded at all.
-This, as it appears to me, is the necessary consequence of the argument used on the
other side, and, in my opinion, confutes itself, :

COPY of Mr. Serjeant Bosanquet’s OriN1oN on the same Subject.

" IT appears to me, after the best consideration which I have been able to bestow
upon the Statute 53d Geo. HI. c. 155, and the Opinions which have been already

given on the subject, that the Zillah Courts have jurisdiction in civil suits between -

. British subjects in the cases provided for by the 107th Section of that Act, ,
I certainly think that the preamble, by which the 105th Section is introduced,
has reference to the 107th Section, as well as to the two preceding Sections, and that
the words “civil controversies” are not satisfied by the provisions of the 106th
.Section only. . . ) T
" But it frequently happens, that the enacting part of a Statute i3.extended beyond
the scope of the preamble, and though the preamble, in a case of doubt, affords
a useful guide to the intention of the Legislature, it will not be sufficient to restrain
the effect of an enactment, ‘'where the ‘words are clear, and the intention to embrace
8 larger field is apparent.
The 105th and 106th Sections are in terms confined to the complaints of natives;
butin the 107th Section the language is changed, and a much more comprehensive
form of expression adopted. : S : ,
Before the passing of the 53d Geo. I11. it was competent to a British subject, as
plaintiff, to sue a pative in the Zillah Court. . .
The 107th Section of the Act now provides, that all British subjects who. shall
reside, carry on trade, or occupy immoveable property at a distance of more than
ten miles from the Presidency, shall be subject to the jurisdiction of all District
Courts, having cognizauce of civil suits on matters of Revenue, in all actions and
proceedings of a civil natare, and in all matters of Revenue, except as therein.
excepted, in the like manner as natives of India and other persons not being
British subjects are pow liable to the jurisdiction of such Courts under the Govern-
ment Regulation. By the express terms of the enactment, a British subject is made
liable to suit in the Zillah Court in the same manner as a native; and if a British
subject could sue a native before the Act, it seems to follow: that he may sue
a Biritish subject now. The objection to this construction is, that the whole object
of these legislative. provisions was to give relief to patives. only, leaving British
subjects in the same situation in which they stood before the passing of the Act;
but though this may be truly said respecting the matters of the 105th and 106th
Sections, it is evident that the 107th Section contemplated something more than
*spits on the complaints of natives, since British subjects are rendered liable to suit
in the Zillah Courts, uot ouly in all actions and proceedings of a civil naturg, but
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-in all matters of Revenue, which cannot, I apprehend, relate to the deman%gt; i

natives. b

1t has been observed, that the appeal to the King’s Court of the Presidencies is
ouly given to British subjects against whom suits may be brought ; from which an
inference is drawn, that the clause was not intended to embrace cases where British
* 320, F. G2 *  subjects
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Y. .  ‘subjeets were plaintiffs. But to this it may, I think,’ be answered, that British
“Legislative  Suibject plaintiff is left in the same situation as he was before the Act. If he sued
.“Councils; , ‘g pative,’ he must appeal to the Court having the regular appellate jurisdiction from
qz’m ‘;‘;’,'j;f;:e‘ ‘the native Courts, : _ '
wiz= - By the Statute a British subject is made liable to jurisdiction of the Zillah Court
i the same manner as-a native; if, therefore, a British subject would: sue
‘a British subject in the’ Zillah Court, he must sue him as he would sue a native,

and appeal in the same way. - ’ '
. - I'can see no reason why such a decided difference of expression should have beed
‘adopted in the 107th Section from that which had been pursned in the two preceding
‘Sections, unless a more- extensive effect was intended to be given to the 107th
Section, - o i ) R
7

COPY of Sir N. Tindal’s OrintoN on the same Subject. L

I acreE in opinion with Mr. Serjeant Bosanquet and Mr. Minchin, that thé
~107th Section must be considered as applying to the case of a suit in which both
‘plaintiff and defendant are British subjects ; first, From the generality of the words
“in that Section, by which British subjects are made subject to the jurisdiction of
those Courts, in like manner as natives of India; and it is well known that native$
“of India were subject to the suits of British subjects in those Courts; secondly,
Because they are made liable to all actions and proceedings of a civil nature, and in
all matters of ‘Revenue; and questions of Revenue can only arise between British
subjects and the Government; and thirdly, Because by the 108th Section_ no
“British subject shall be allowed to sue any civil action against any person whom-
*soever in these Courts until he shall file a certainr certificate, which shows that
:British subjécts might' maintain the character of plaintiffs, as-the former Sections
have shown-that they might be defendants. S

1
s

—No. 16.— - i

LETTER from the Judges of the Supreme Court at Calcutta, to the Secretary of
. .. the Board of Commissioners for the Affairs of Jndia. 1
.*- SIR, - : Calcotta,

' WE beg that you will submit to the Right Honourable the President and Coimn~
-missioners for the Affairs of India the following Statement, with the accompanying
.Papers. .. : ‘ : ’

At the opening of the fourth Sessions of Oyer and Terminer and Gaol Delivery,
in the last year, it appeared that four persons, either Hindoos or Mahometans, were
in the gaol, under.commitments by a Justice of the Peace, upon 2 charge, as to
three of them, of being guilty of a burglary and larceny in the suburbs of Calcutta ;
and as to the fourth, of having received the stolen goods after they bad been
carried by the others into the town. These circumstances having been brought by
the Clerk of the Crown to the notice of the Chief Justice; before whom the Sessions
were to be held; some further inquiry . was made, and it was learnt that two of the
prisoners,. at least; were inhabitants of Calcutta, and that the case had been before
the Provincial Court, which had disclaimed the cognizance of it, and had delivered
the prisoners to the police of Calcutta.

.~ The practice which has: prevailed here. has been for the magistrates to commit
no -persons, except such as are alleged to be * British subjects,” for trial before the
Supreme Court, unless the offence has taken place within the Jimits of Calcutta;
but the commitment in this case having been made, the Chief Justice did not see
how-he could discharge the prisoners. without putting them upon their trial; and
he directed only that the indictment of the Clerk of the Crown should state the
facts.in such manner that any objections which the prisoners might be entitled to
take should be apparent on the record. . .

- .The prisoners were tried and convicted, and the accompanying Papers are an
officezcopy. of the record, and a éopy of the Chief Justice's notes. No doubt is

Aentegtained of the guilt of the parties; -but the questions of law which are involved
#in"the case are so important, and it has long been felt to be so desirable to have -
them determined; that as the prisoners had no counsel, and were not in a condition
10 prasecute. appeal, all the Judges of the Court agreed from the first as to the pro.
priety of submitting the €ase to the Board of Commissioners, in order that it might
- ‘ ) . be
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te Jaid before His Majesty’s ‘Most- Honourable Privy Council as if it were an
appeal, -or that His Majesty’s pardon might be at once obtained, according to ‘the
provisions of the 20th clause -of the Letters Patent of 1774, if the circumstances
should seem to call for it. . o - :

As the record stands, the question seems to be, 1st. Whether when the Supreme
Court at Calcutta sits as a Court of Oyer and Terminer, its authority to try persons
for offences committed beyond the limits cf the town of Calcutta is restricted to
the cases of those persons who are intended by the phrase * British subjects,” (as
that phrase is used in the Charter of the Court, and in the Statutes relating to
India,) and to persons in the service of the United Company, or of some British
subject, or whether the authority extends generally to the subjects of His Majesty
and to persons who are in their service, 2dly. If it extends generally to the subjects,
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then whether persons not of British descent, who are born under the sovereignty of -

the British Crown in India, are included in the term * subjects,” as it is used in the

13th Geo. III. ¢. 63,'s. 14, in the Charter of the Court, s. 19, in the 26th Geo. HI. .

‘¢.-57, s. 29, and in the 33d Geo, I1I, ¢c. 52, 5. 66." 3dly, If they are included,
whether any other evidence is_required to raise the presumption of a native pri-

soner being such subject, than that of his having been, at the time of committing

‘the offence, an inhabitant of the British territories in India.

Upon the first point, it is perhaps unpecessary to mention that the terms
* British subjects ” and  subjects of Great Britain, of Us, Our heirs and: succes~
* gors, &c.” are supposed to have a peculiar signification in the Charters of the.
three Supreme Courts and in the Indian Statutes. Their import has never been
precisely defined. It is universally admitted, that:they include all persons born
within the United Kingdom, -or whose fathers or paternal grandfathers have been
born there; and unless the Island of Bombay, by force of the Charter of Charles
the Second, forms an exception, that they do not include the natives of India who are
not of British origin. But it is not well understood whether they do or do not
include the subjects of His Majesty born in the West Indies, Canada and other
British possessions out of India, or illegitimate children born in India of British
‘persons, many of whom are Christians, receive their education in England, and on
their return to India associate with the principal classes of British society, and
frequently intermarry with British persons. The prevailing opinion is,: that thesé
are not ¢ British subjects,” nithough an expression in the 21st Geo. 111 ¢. 70, s. 16
seems fo justify the supposition that the Legislature has contemplated both British
‘European subjects ‘and other British subjects not: European. - One:of the ‘most
cogent instances of its being necessary to construe the term ¢ British subjects ” iri
some restricted sense, is the g8th clause of the 33d Geo. IIL ¢. 52, inasmuch as that
clause prohibits all those whom the term does include from residing at a distance of
more -than ten miles from the seat of Government, unless under special license.
Numerous ‘other instances of the peculiar use of the expression may be found,
especially in the Letters Patent by .which the Supreme Courts at Madras and
Bombay have been constituted, (which-in many important particulars -have been
varied from the Charter of this Court), and in the 53d Geo. lIL c. 155, 8. 101,
105, 107, 108, The 13th Geo. 111, ¢. 63, 8. 34, and the Charter of the Supreme
‘Court at Calcutta, in s. 19, manifestly employed the words in a restricted sense; and
it was therein directed that Juries should be formed of British subjects end subjects
of Great Britain “ of Us, Our heirs and successors,” &c.; but the 13th Geo. 11T,
c. 63, 5. 14, and the latter part of the 1gth clause of the Letters Patent, dropped
the qualifying term * British,” and provided that * subjects ™ generally should be
‘liable to be ¢ried for treasons, &c. committed any where within the Bengal
Provinces, &c.; and the 26th Geo. 11l . 57, s: 20, makes all “ subjects ¥ who are
esident in India amenable to the Courts of Oyer and Terminer for any murder -or
other offence committed between the Cape of Good Hope end .the Straits of
Magellan ; and the 33d Geo. I11. ¢, 52, s. 67, in like manner makes the * subjects >
generally amenable for offences committed in the territories of Native Princes.-.
- If a construction were to be given to the term “subjects ” in these latter instances
which should confine its meaning to persons of. British birth or descent, the Court
of Oyer and Terminer at this place would be prevented from taking cognizance of
any ‘crimes which might be committed beyond the limits of Calcutta add the,
factories subordinate thereto, by His Majesty’s  colonial subjects, or by the™alfs
castes and other native Christians of India, or by any persons whatsoever born out
of wedlock beyond the limits of the United Kingdom ; and inasmuch as we appre-
hend that there might even. now be some objections against trying the Christian
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patural-born subjects of His Majesty upon, capital charges, especially treason, in
the Provincial Courts, where the Mahometan law is administered and its forms
observed, it would follow, that a large class of persons in India might have an
immunity from punishment for the highest crimes. But when it is further con-
sidered, that at the time the Letters Patent of this Court were granted in 1774, the
Provincial Courts of criminal law were held under officers of the Native Princes,
and in their names; and that neither those nor any other Provincial Courts of -
criminal jurisdiction in Bengal had been recognized by the British Legislature, but
only the Supreme Court and the Court of Quarter Sessions at Calcutta; it seems
in the highest degree improbable that the Parliament could have meant to have -
excepted any classes of the natural-born Christian subjects of His Majesty, who.
might. be resident in Bengal, from a liability to be prosecuted in those two Courts
for their crimes and misdemeanors. These considerations lead us to conclude, that.
by the term “ subjects” in the 1gth clause of the Letters Patent of 1774,
and in other passages where it occurs without the adjunct * British,” the Crown
and the Parliament must have meant penerally the natural-born subjects of The
King.. . .

2. If this be so, it is next to be considered whethier an exception can now: be
made of Mahometans and Hindoos, and other Indian natives, or any particular
classes of them. We are aware of the old doctrines of the Common Law respecting
infidels, but they have scarcely been acted upon since the Reformation ; the Court -
of King’s Bench would not avow them in the case of the East India Company
against Sandys in 1684 ; they were rejected and stigmatized by Lord Mansfield in
the case of Campbell against Hall, in 1774; they were utterly irreconcilable with
the British system of Government in Indie, and with many of the Statutes on which
it is founded; and it seems to be impossible to maintain at present, that their
religion makeés the Hindoos or Mahometans incapable of the character and relation
of subjects, A recent Statute gives the right and liability to sit on* juries to all

. those ' native inhabitants of Calcutta, Madras, and Bombay, who are not the

subjects of any foreign state,

. 'The proposition which seems to us to afford the strongest ground for contending
that the Mahometan and Hindoo and other Indian natives are not generally' liable
to be tried, as subjects of The King, before the Court of Oyer and Terminer, for
offences committed in the Bengal Provinces, beyond the limits of Calcutta and the,
factories subordinate thereto, is that of their being entitled, like the inhabitants pf#
other ceded or conquered countries, to the use and privilege of the law which,spre-
vailed in each Province at the time it came under the sovereignty of the British
Crown, unless it can be shown that subsequently, by some express, positive, and
pointedi enactment or ordinance, the former law has been abrogated, .and that, in
this view of the case, it is not sufficient to show, as to natives, that they, nor even
that the class to which they belong, are now subject; but that it ought to be shown’
that they belong to a class which, in 1773-4, was intended by the term “ subjects,”
as it was used and understood at that time by the Parliament. C

. Uptoand at the period when the present Supreme Court was established by
the Letters Patent of 1774, which were authorized by an Act of Parliament of the
preceding year, the Legislature did not explicitly declare the Bengal Provinces, nor
even the settlement at Fort William, and its dependencies, to be the dominions of
the Crowiy; and although the 13th Geo. I1I. ¢. 63, is hardly intelligible, except upon
the supppsition of their being s0 in substance and reality, yet the Letters Patent
of 1774 describe the settlement at Fort William as a ¢ factory,” with other
factories dependent upon it; and the rights and powers of the Company and of
the British Government in the interjacent provinces, are designated by the doubtful
terms of territorial acquisition or possessions; which terms have continued in use-
even to the present time. It is, in truth, a matter of great difficulty to show with any
certainty in what relation it was that the Legislature then meant it to be understood,
that the Bengal Proviices and the inhabitants of them were placed; and although
large powers over Hindoos and Mahometans ‘resident within Calcutta and the
factories dependent on it, and over the “ subjects” of His Majesty in the terri-

‘torial"pcquisitions, and other powers extending generally throughout every part of
#Bengfl, Behar, and Orissa, were given by the Letters Patent, and were left un-
#Jifthied by the 21st Geo. IIL. ¢. 70. yet it was not made so clear as not to have

‘been always matter of dispute whether the Crown or the Legislature then considered
that any Hindcos or Mahometans, or other mere natives on this side of India,
were, properly speaking, subjects of The King ; neither is it easy to determine, in any

case,
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case, at what periods precisely the dominion of the Mogul and other Indian: Princes v.
entirely terminated, and that of the Crown was established ; but we think e faif Legislative
construction of the 13th Geo. 111. ¢, 63, and of the 21st Geo. IIL c. 70, especially Coug’:?‘}::s:icl
the 1gth clause of the latter, leads to the conclusion, that even then the Legis-

lature” considered that there were native subjects; and at last the sovereignty of
the British Crown over all the territorial acquisition was unequivocaily asserted
in 1813, by the 53d Geo. III. ¢. 155. We apprehend that since that time, at least;
_the British: territories in India have been the declared dominions of the Crown, and-
that all persons born therein are His Majesty’s subjects. , g

"Tt would seem, therefore, to be necessary to state the law by which the Maho-_
metans and Hindoos, and othér natives of India, although they may be subjects of
The King, yet unless they are in the service of the Company, or of some British
subject, are usually considered to be exempted from the jurisdiction of. the Supreme -
Court for offences committed beyond the limits of Calcutta. In this way the term
“subjects,” as used in the Letters Patents of 1774, comprehended only those’
classes of persons who were plainly recognized as subjects of the Crown at that
time ; and it had not then been declared that the Hindoos and Mahometans and
other Indian natives were subjects. The latter Statutes, which have made use of
the same term, with reference to the Letters Patent, or to any matters dependent
on them, have used it in the same limited sense; and even so late as in the Statute
33 Geo. I1L and the others which have been before mentioned, the word  subjects”
weans and comprehends only such classes of persons as had been claimed or recogs,
nized for subjects in 1774, ’ ' . .

"It would not, perhaps, have occurred to the present Judges of the Supreme
Court to have laid down this rule of construction, if they had been called upon to
look at the statutes, without any reference to usage. But it is certain that. an
usage has prevailed, of proceeding as if that part of the jurisdiction of the Supreme
Court which belongs to it as a Court of Oyer and Terminer, did not extend.to the, -
mass of the Indian population beyond the limits of Calcutta; and it is scarcely .
necessary to observe, that if it did, it could not be effectually exercised. We shoul
be at a loss, however, to say upon what legal grounds any class of the Indian natives
could be considered to be not personally liable to the Court of QOyer and Terminer
for crimes committed in any part of the Bengal Presidency, if it could be. shown
that they were of any class which in 1774 was manifestly and unqyestionably sub-
ject to tge Crown; and it seems to be, at the least, yery doubtful whether natives of

_ Calcutta must not have been so. o Ly
Being, however, impressed with a sepse of the obligation and: importange- of
observing cautiously every subsisting usage (which is not illegal), where the jurisdic,
tions of two distinct and very different systems are to be experienced within the same
territories, we have anxiously sought for grounds and reasens of law on which the
usage which we have stated might be supported ; and having pointed out the best
and plainest which we are able to find, we are willing to rest upon them, such as -
they are. . .

3. If the rule we have stated be the true one, it would seem to be necessaryin all
cases where 2 party is indicted for. any offence committed beyond the limits of
Calcutta, to require proof, not only of his being a subject of His Majesty, but of his,
being of some class or description of persons who, in 1774, had been recognized as
subjects, or of his being in the service of the Company or of some subject; and

“inasmuch as in this case there was no regular and full proof of any of the prisoners
being subjects, although two of them were at the time inhabitants of Calcutta, and the
others resident in the suburbs, we submit to the consideration of the Right honour-
able the President and Commissioners, the propriety of soliciting for the prisoners
His most gracious Majesty’s free pardon, according to the provisions of the twen~
tieth section of the Letters Patent of 1774, or of laying the case, if it should be thought
more advisable, before His Majesty’s Most Honourable Privy Council.

From the manner in which the locality of the offence has been stated in the in-
dictment, which contains no averment of the vicinity of Kidderpore to Fort William,
it is not, perhaps, material to add, that the house in which the burglary wasgom.
mitted, though beyond the present limits of Calcutta,” is immediately adjoining 1o ™'
them, and was proved at the trial to be so, and consequently is within that district of v
ten miles round Fort William, throughout which the jurisdiction of a Court of Oyer
and Terminer was established by the Letters Patent of 1726 (the 12 Geo. 1.) and
within which, British persons have unrestricted permission to reside. " The expression
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used-in the Letters Patent of 1774, of factories ‘subordibate to Fort William, has.

now no application, for all the factories are merged in dominion. : ,
It is, no doubt, needless for us to crave the attention of the Right honourable the

President and Commissioners to the painful difficulties which are connected with the

unsettled and vague state of the laws under which the Court has to exercise, in the

provinces, a jurisdiction in some cases concutrent, and in others conflicting, with

that of the Provincial Courts ; so that, in instances of the highest degree of crimi-,

nality known to the law, it may chance to be the intricate question, whether a cul-
prit is amenable to this Court or to others; and with respect to those Christian;
persons, born or residing in the provinces, who are not British, according to the

interpretation put on that term, there are some who. maintain the opinion, that for

‘any offences above the degree of a misdemeanor, they are not amenable to either
Jurisdiction ; and there are others who hold that a man may be amenable only to our
Court as a British, whilst his wife, as a half-caste Christian, may be amenable only to
the Provincial Courts, or vice versd. . S
" We are sensible that it is no right of ours to make or, even to suggest alterations.
of the laws, but to administer them as they are. We hope, however, that we have
not done more than was called for on this occdsion by adverting to the perplexities,
which in some instances have arisen out of the present imperfect provisions, and
of which the progress of time, the general understanding of the sovereignty of,
the Crown, the increase of the European and native Christian population, and their
dispersion through the provinces, have a tendency to make & recurrence more
We shall be at all times ready to suggest the best remedies that we can’
think of, if it is desired that we should do so; or in any other way in which it is’
possible for us to render assistance in correcting what is defective, our utmost
endeavours may be commanded. In the mean time we shall continue to do the

best we can with the law as it is. e : :
' 'We would gladly have spared the Right Honourable the President and the
Commissioners the trouble of taking this case into their consideration, but many
circumstances, and some of recent occurrence, appear to us to make it necessary
for the due administration of justice, that the relations in which the pative sub-
jects stand should be rendered as free from doubt as possible; and many reasons
ave satisfied us that this cannot be effected to any good purpose, except by a
teference of the matter home. If more delay has taken place in the present case,
than was to be desired, we hope it will be attributable to its true cause, the anxiety
which we have felt to state witlr caution the conditions of the important question of-
which we seek a resolution. o ' ' .
- The occurrenices which bave taken place at Bombay, though they have increased

. our anxiety in preparing this statement, are not so connected with the case as to

_ depend
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depend on the decision of it ;: the p:esent question being confined to the jurlsdiction V :
of the Court of Oyer and Terminer, and that which has ariscn at Bombay;  Legislative

relating, as we apprehend, to the powers of the Court there as a Court of King's Co“rg":t!‘;i‘::éw;
" Bench. s . Cade of Laws,
We are, &c, —_—

P e — N 0 17.-—- :

'”{CORRESPONDENCE with the Nizamut Adawlut and the Magistrates of the ‘
Suburbs of Calcutta, respecting Khoodabux, Saduttoolah and Challaroo;
marked (A.B.C.D.) .

(Judicial Depa.rimeni.) : ) ,
+ (A)—LETTER from H. Shakespear, Esq., Secretary to Government, to
W. H. Macnaghten, Esq., Register of the Nizamut Adawlut.

SIR, - Council Chamber, 16 June 1829:
" I awm directed by the Right Honourable the Governor General in Council to
request that the Court of Nizamut Adawlut will report the particulars of the case
noted in the margin, in which the prisoners were acquitted{ Khodabuksh, Sadutoolish, Shallaroo, prisoners ;
by the Judge of Circuit for the division of Calcutta at the{shm'gegi,‘!il_h burglary and theft, and participating
gaol delivery of the suburbs of Calcutta for the monthly U f1e<iyision© the p PR
sessions of }' une 1828. .

“a It appears from the Form, No. 5, which accompanied your Letter,’ dated the
15th of August 1828, that there was no proof against the prisoners, and that the
proceedings were submitted to the Nizamut Adawlut for their final sentence on,
another prisoner named Ashgur Kharsamah, .

- The Governor General in Council desires to know whether any, and what, orders.
were given for transferring the above-mentioned prisoners to the custody of the:
magistrates of the town of Calcutta, as he understands they were afterwards coms.
mitted to take their trial before the Supreme Court, and were conyicted of the
burglary charged against them. : )

* s lem, & -
(signed).  H. Shakespear, *

- (A true Copy.) Secretary to Government,
) - - -« a - « (Form, No, 5.)
of Circuit for the Division of Calcutta, at the Gaol Delivery of the Suburbs of - -
Sessions of June 1828, - - -« v o w : . :
) S . ) - 8, . i P 9, . 10.
| Ciime chargod,’ | Acpuitwed forwant | goufibe | EXPLANATION
- and: when alleged to bave' | qumfot Guilt, | Goun of. Cirenity . © - and ot
been committed., or ‘?“I:l'l::::':“f A when passed. REMARKS,

--Burglary and thefi,. | For want of | 20th July 1838.] =~ There was no proof against

and,, participating in | Proof of Guilt. the Prisoner, as appears by
the division of the the Proceedings, which have
plundered property. been submitted to the Superior
Court for their final Sentence
on the Prisoner, Ashqur Khan-
samah. Fide Letter, dated .

o . 2d July 1828, L

= <ditte ~ - -]- -dittos - |- - dito. | sy

= =ditto ~  -f- -ditto- |- -dito,

o (signed): . Robert Brown, Third Judge.-
820, E. f H '
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Legislative  (B)—LETTER from W. H. Macnaghten, .Esq.', Register -of  the Nizamut

cougi?cjl::ﬁ“ . Adawlut, to Henry Shakespear, Esq., Secretary to Government in the
Code of Laws, Judicial Department.
—_— SIR, ) Fort William, 26 June 1829.
Nizamut Adawlut. I ax directed by the Court of Nizamut Adawlut to acknowledge the receipt
w Lel:'::::f B of your Letter, dated the 16th instant, requesting to be made acquainted with
A,'Rog;, Esq. o the particulars of the case of Khoda Buksh and three others, who were charged
C. T. Seally, Esq. with burglary and theft, and receiving plundered property ; three of whom

k. H. Bﬂtﬁf:y, #3- | were acquitted at the gaol delivery of the suburbs of Calcutta for June 1828,
M. H. Tombull, E and the fourth of whom, namely, Ashghur Khansaman, was released by the
" Judges. * %8| - order of the Nizamut Adawlut, under date the 16th of July last.

2. In reply, I am directed to submit the accompanying Copy of a Letter of
reference which accompanied the proceedings sent by the late Third Judge of the
Calcutta Court of Circuit for the final order of this Court, from which his Lordship
in Council will perceive that the prisoner Ashghur was dcquitted of the burglary b
the Court below ; end with respect to the receipt of plundered property, of whic
offence the law-officer of the Court of Circuit declared him convicted, a. reference
was made to this Court on a doubt as to the jurisdiction.

* 3. On reference to the Persian proceedings, it appears that there was no evidence
to'the actual commission of the burglary against anyof the prisoners forthcoming
_ ‘before the Court of Circuit; that suspicious property was found in the house of
"Khoda Buskh, though it turned out to be his own, from the evidénce of -the
witnesses examined. It appeared also, from the deposition of one Ahmud Khan,
that the prisoners, Ashghur and the rest, were seen in the house of Buksh Khoda, in
Colingah, selling the plundered property to Mooteram, who borrowed from one
Jughohum the money to ‘pay forit. This Jugmohim deposed to having sent to
Moteeram a 100 rupee bank note (No. 2,916); and a note of the same number was
deposited by Ashghur with,one Chedam Dutt, as appeared from the evidence of the
said Chedam. This circumstance, together with the fact of the plundered property
being found in the house of Moteeram, was held sufficient to bring home the
criminal receipt énd disposal of the property to Ashghur. - x

4. T am directed to add, with reference to' the last paragraph of your Letter, that
the Court did not issue any orders for transferring the prisoners to the custody of
the Magistrates of the town of Calcutta, the whole of them having been acquitted of
the burglary by a competent authority ; and the case of Ashghur, as involving the
charge of participating in plundered property, having been referred solely on the

" _question of jurisdiction. This point having been determined in favour of the prisoner,
and the Judges by whom the case was revised considering that all thé proceedings
held in regard to Ashghur were null and void, they were of opinion that he was
entitled to his release, which was ordered accordingly, without reference to the
guilt or innocence of the prisoner; which question was not entered into by the
Nizamut Adawlut. ' :

I am, &e.
(signed)  W. H. Macnaghien, Register.

LETTER from R. Brown, Esq., Third Judge of the Caleutta Court of Circuit, to
W. H. Macnaghten, Esq., Register of the Nizamut Adawlut, Fort William. |

- - §1R, - - - Belvidere, 2d July 1820.
Calcutta Court of Circuit.—Suburbs of Caleutta, Tria); No. 1, of 1 1 i h
the Calendar of the Monthly Sessions of June 1828. Bebee l’iet, ﬁA" B lh'e honour -to mnsm‘.t' for the
alias Muse. Barmoo, versus Asghyr Khansamah.—Charge: Bur- : consideration of the Nizamut Adawlut, the
glary and Theft, and participating in the d of the plundered .
propenty.

¥

trial noted in the margin.

5~ 22 The prisoner Asghur was committed for trial, along with three others, who had .
n;_,fbe,eg teleased, as an accomplice in a burglary committed within the suburbs of
. Jgplcutta, and for participating in the division of the plundered property...

3. I concur in the Futwa of the Kazee of this Court, which acquits him ‘of
the burglary, _and convicts him-of- having had stolen- property. in- his- possession;.
knowing it'to be stolen;- but as the evidence proved his possession of the property

) N WL at
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at Colinga, within the limits of the town of Calcutta only, and not at any place within V..
the jurisdiction of this Court; I do not think myself competent to pass sentence, Legislative

and therefore transmit the proceedings for the orders of the Nizamut Adawlut. Cwﬁ“;ﬁ‘fi:k” 4

4. I beg to remark, that Moteeram Zurgur, to whom the property was sold, and Code of n“:"_
in whose house-at Colinga it was fonnd, was not committed, on the ground of his*
not being liable to be tried qut of Caleutta. JHe asserted before the Magistrate, that.
the property. was his own,, and named witnesses. to, prove that assertion, whose’.
exfimination would, have rendered the evidence respecting Asghur more completes,
but.I did not think it necessary o postpone the trial. for their attendance, being. .
perfectly satisfied that this Court had no jurisdiction in the case. : g

Iam, &c.' * L
(signed) . R. Brown, Third Judge.

.(A true Copy.) .
“(signed) W H. Mémaghtm, Register.

(C)—LETTER from H. Shakespear, Esq., Secremlry to Government, to the Acting

o Magistrate of the Suburbs of Calcutta. ‘ ’

SIR, ‘ Council Chamber, 7tH July 1829. )

: _A'f’ the June Sessions of 1828, three prisoners, noted in the margin, Ebodabuksh, Sadulullah, Shal-
were tried and acquitted by the Third Judge of the Calcutta Provincial 'E':é’; Cb:égedj,:il:ih :"."'slﬂilz Tl:g
Court, and the proceedings in reéard to a fourth prisoner, named | givigon of ‘the o e ed pro-
Ashgur Khansamah, were referred for the final sentence of the Nizamut | perty. - °
Adawlut, by which Court he was released on the 16th of July last.

2. .As it appears that the prisoners were afterwards tried before the Supreme
Court, - I am directed by the Right Honourable the Governor General in Council to”
desire you will report whether the prisoners were transferred. to the custody of the
Magistrates of Calcutta, and if so, by what authority and upon what grounds..

‘I,am,.l&.‘c, o

(signed) } 'E-Shaicaspm,'

*Secretary to Governmerit,.

s

- (D)—LETTER from J, Thomasun, Esq. to Heury Shakespear, Esq., Seceetary .
' to Government, Judicial Department, Fort William, - )
. ‘ Fouz’ Adawlut, Suburbs of Calcutta, |
SIR. . 13Julyi8ag. U
- IN reply to your Letter to my address, dated the 7th instant, I have the hopour to
report the following particulars :<=The three prisoners, Khudabuksh, Sadutoollah, and
Challarco, were .released, agreeably to, the Circuit Judge’s: orders,.on July sth,
and Ashgur- Khansamah on July 3ist, in compliance with the orders’ of the*
Nizamut Adawlut. On their release they were. sent by the. Magistrate to the
Calcutta police, that investigation might be made into their character, as they were
inhabitants of the town. The Magistrate also conceived that. their presence would be
necessary in the trial of Mootee Ram, who had previously been sent to the policé:
for-the investigation of @ crime which-he was accused of heving committed within the-
precincts of the town. . ‘
- . I have, &c. S
N Gsigned) *  J. Thomason,, -
’ - Offi* Magistpate

“
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. W MEMORANDUM on the Recouner’s Court at Singapore, Malacca, snd
Legislative Prince of Wales Island, by Mr. R. Fullerton. -

Councils ; .
‘ourts of Justice * THE Revenues of these Settlements generally will be found mucli reduced this
Codeof Laws.  viegr the causes of which are as follows : The” Grand Jury at Singapore havin

made a presentment against the Gambling Farm, that item «ceases ‘of course, an
reduces the Revenue by 71,200 rupees. The same cause reduces the same item at
Malacca 9,598 ; for though the Jury did not present, the Judge-in his speech de-
clared it illegal. 'The other farms at Singapore were sold for the year; but for the
principal one, the Opium Farm, the biddings have fallen considerably, under the idea
entertained by the people, that gaming is not worse than smoking opium, and that
the farm will be, like the-other, presented by the Jury in the course of the year.
Another inducing cause of reduction is the difficulty of punishing breaches of the
Farm License. It has hitherto been and is done now by the Magistrates, whe are civil
servants ; but such is understood not to be strictly legel; and fears are entertained’
that that mode of proceeding will be discontinued. The principal farms at Prince’
of Wales Island have also been sold far under their usual amount. The causes are
very clear. The punishment for breaches of the Farm Regulations used to be enforced
by simple epplication and proof before the Magistrates. This has, at Penang, been
declared iegal by the present Recorder. A suit in Court is necessary in every case ;
and such is the difficulty, delay and expense of such a process, that the renter can
- hardly resort to it. -Several suits were brought on last year, under the assistance of
,.» the Government Law Agent, in order to establish by a decision the legality of the
“tax under Act 54 Geo. IIL cap. 105, as being a tax existing and in operation at
the date of the Act ; but they all went off before coming to the merits, on some
technjcal informality in the process.- . I always anticipated a great loss and difficulty’
in collecting the Revenue, as the result of the first holding of the Court at Singapore
, . before the professional Judge, because the people were for the first time to see
- & separate ‘and distinct authority from the Government set up, through whom alone

Revenue demands can be enforced. In the case of the lands and grounds, for ex-

ample, they were all made over to the present occupants, on documents called

“ Location Tickets,” which declared the land subject to suck terms and conditions as

might hereafter be imposed. The process going on has therefore been to call on

the Location Tickets, measure the ground regularly, and then give the permanent
lease, subject to a quit rent settled with reference to situation, Until this process
has been gone through, it was not usual for the occupier to pay rent. The substitution,
however, of the permanent lease for the Location Tickets, bas been going on under
the authority of the Executive Goverhment, and of course the Revenue from the
quit rents has been gradually increasing. The case is-now changed ; the holders of
the Location Tickets and of the lands finding the legal process under tHe interven-
tion of the Court a previous measure, decline receiving the leases and. paying rent,
-and hold on free -until compelled-by-law ; and'we shall probably bave to file many
thousand writs of ejectment, when there would not have otherwise,arisen a question of
doubt, Here again we are to'inquire, -under what rule oi law are such questions to
be tried? And this brings me to the explanation of the radical cause: why Revenue

‘cannot be raised ‘in these ‘eastern’ countries. Onithe -continent “of India, the

“Governments are invested with legislative power, and that power'is exercised in

prescribed form, by the enactment and promulgation of laws registered in the

-Judicial Department, under the term of Regulations. Those Regulations, besides

“providing for the forms of administering justice, define the relative rights of the

"Government and the subject, and prescribe the mode’ under which those rights are

to be inferred, on the one part, maintained on the other, by application to local

Provincial Courts, bound toact according to those Regulations. The Supreme Courts

bave no jurisdiction in any matters of Revenue, or the collectidn thereof. 1n the

Revenue Department, public officers hold summary powers of enforcing, in the first

instance, all demands, whether for payment of arrears, ejecting from lands unduly

held, leaving the onus prosequendi. on the party supposing himself aggrieved, dis-
traint' whep no errear is due,. or ejectment from lands properly belonging to him?
*-Ttis culy under’ the exercise of the summary process that the collection” of the

» Goyethment Revenue in India is insured. Inthese eastern sertlements the Govern-
-7«ent has no power of framing those legislative provisions. There does not, there.
~ “Jore, exist any distinctand clear definition of relative rights, o@xﬁbed mode of

_—

p enforcing
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enforcing and preserving them., There are no Provincial Courts acting under local
Jaw. Government posseses no power of enforcing its demands. The Conrt admini-
stering justice as a Revenue Court is a King’s Court, framed on the English model,
and taking the common law of England as its guide. Questions of Revenue, there-
fore, whether arising from land or excise, -fall ‘to "be tried under principles that
have 10 relation or resemblance -to " the. Tocal sitdation of the -country and 'its in-
habitants.. Before demands can be enforced, legal process in all the English forms
maust be resorted to; writs of ejectment must be sued for ; suits entered for arrears ;
delays, expenses, doubts and difficulties arise that render it-easy for the people to
evade the payment-of. all demands, and induce the officers of Government. rather
to abandon the. demand, small in individual cases, though eonsiderable in the
aggregate, rather than encounter .all the difficulties and go through forms which
“they cannot understand. Let us ‘suppose, for example’s sake, that the Supreme
Court at Calcutta were at once declared the only Revenue Court ; that every arrear
of Revenue, every question resulting from its: collections or the occupation of land,
were to be tried there in the first instance, upder all its forms ; would it be possible
to realize the Jand Revenue? Yet this in-a small way is exactly our case. ,Singa-
pore, indeed, is of recent acquisition, and the titles hitherto given have been in
English form ; but even at Singapore there is much land occupied without any title
whatever ; and unless something is dong by regular enactrbent, possession will make
a title, us it has done in this Island, from the neglect of  the local authorities. Buf
-how are we to regulate decisions at Malacca? There the sovereign right is one-tenth
‘of -the produce; the-Dutch made over the right to certain of the inhabitants more
than 100 years ago. This Government, by wey of insuring: increase. of cultivation
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and introduction of population, redeemed the right, . How.are-we to levy the tenth,

if refused? The land tenures at Malacca bear no analogy or resemblance to any
English tenure ; yet by such ‘they must, in case of ‘doubt, be, tried. Reégulations

adapted to the case have indeed been sent to England, but until local legislationis

applied, and'the mode of administering justice better adapted to the circumstances

‘of the place, it seems to me quite useless to attempt the realization of any Revenue "

yhatever. ) . .
" Prince of Wales Tsland, L . Isigued) " R, Fullerton.

. 18 May 1829.

VU
,  '~No.19.—. :
'LETTER from the Jupcs of the SusreME Courrt at Calcutia to the .
-GoverNog GENkraL in Covrerr, &e. &e. &, :

A

‘ Garden Reach, Calcutta, .2 October 1829.
.7 RIGHT HONOURABLE LORD, AND HONOURABLE SIRS,

- - THE important communication which was made to us by your Letter of the
14th of July, and by the numerons. Papers which accompenied if, has required, up
to this time, all the attention which, consistently with. our duties in the Supreme
Court, we have had it in our power to give; - and in order that our views might be
more fully and freely stated, we have thou§ht itbest that each of us should state his
own separately. If any part of them should require further explanation or develop-
ment, we shall be happy to receive any additional communications which it may be
your pleasure to make; or, if the expression of our concurrence in measures of the

Government be desired, we shall be at all times willing to submit any representa-"

tions to the authorities at home which may be in accordance with our opinions, as
‘t_hey are eypressed in the documents which accompany this Letter.’ :

_ We are, &c. .
Y ; y
[} ' Tt . C’ia‘ Edﬂ Gf@u X
oo : . - Jokn Franks.
. e ' . : "Edw* Ryan. ) ST
R Y ) . . .
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If the 21 Geo. IIL 70. 8. 23.
applies to them generally,
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— No. 20. — i
. MINUTE by Hon. Sir Charles E. Grey; dated 2 October 1829.

1. THE propriety of submitting to the authorities' at home the formation of
a Legislative Council in India, is the main subject on which the Judges are invited
to give their opinions by ‘Letter from the Governor General in Council of the
14th July 1829. At present, three- distinct powers of legislation are vested ‘by
express enactment in the Governor General in Council, and the Governors in
Council of the other Presidencies. The 13 Geo. II. ¢. 63, ss. 36, 37; the 39
& 40 Geo. IlL. c. 79, ss. 18, 19; and 47 Geo. III. sess. 2, c. 68, ss. 1, 2,
purport to empower the Governor General and Governors in Council, for the good
order and civil government of the settlement at Fort William, Madras, and Bombay
respectively, and all places subordinate thereto; to make any regulations not
repugnant to the laws of the realm, and to enforce them by reasonable fines,
forfeitures, and corporal punishments: but such regulations are not valid, unless
the Supreme Court of the Presidency will register them. An appeal lies against
them to The King in Council ; and even without appeal, they may be set aside by
His Majesty, under his sign manual. The 21 Geo. Il c..70, s. 23, and the
37 Geo. 1II. ¢. 142, s, 8, the 39- & 40 Geo. IiI. ¢ 79, s 11, and.the 47
Geo. 111 sess. 2, ¢. 68, 5. 3, give a power to.the Governor General in Council, and
Governors in Council, which in the first Statute is Jimited to the regulation of Pro-
vincial Courts, with a proviso that the expenses of the suitors shall not be increased.

m But in the 37 Geo. IIIL c. 142; 8. 8, the same power is mentioned as a
=] power of making * a regular Code,” affecting the rights, persons and pro--

(signed)  C.E.G.| perty of the natives and others amenable to the Provincial Courts. . These

laws also, I' suppose, may be disallowed by His Majesty in Council ; but
they are not directed to be registered in the Supreme Court, and in practice,

t only bedis- | I apprehend, are from time to time altered, according to orders from the
:ll]ﬁyw::ia{; ;lizlivfajeseyin Court of Directors and the Board of Commissioners for the Affairs of India.

Council, but amended

(signed) C.

L . Lastly, by the 53 Geo. IIL c. 155, ss. 98, 99, 100, the Governor General
E.G. ) and Governors in Council in their respective Presidencies, with the sanction
of the Court of Directors, and of the Board of Commissioners, may impose duties
and taxes within the towns of Calcutta, Madras, and Bombay; for the enforcing of
which taxes, regulations are to be made by the Governor General and Governors
in Council, in the same manner as other regulations are made; which. manner,
as I have shown above, is twofold ; and the Statute supplies no further directions
to the Governor General and Governors in Council to guide them in their choice
between the two courses. For the levying of fines and forfeitures for breaches
of these regulations, the Advocates General of the Company are directed to file
informations in the Supreme Courts and the Recorder’s Court at Bombay; but the
Recorder’s Court has since been abolished; and in'the Letters Patent by which
the Supreme Court has been substituted in its room, it is declared that the Court
has ‘no jurisdiction in any matters-of Revenue either within or beyond the limits
of the town of Bombay. Besides these three powers of legislation, a general
power of altering the Revenue and of imposing new taxes has been exercised within
the-provinces, and is alluded to more than once in'Acts of Parliament; but as
there is'no Act which expressly confers it, I suppose. it rests on the grant of the
Dewanny, and on those Statutes by which general powers of Government and of
ordering the Revenues have been given or continued to' the Company for limited
periods. :

2. These powers cannot be said to be remarkably well defined.” The exercise of
one of them has been extensive, beyond what seems to have been at first foreseen
by the Legislature ; and it is not that which in 1773 was designed to be the only
one, which has in fact been the most considerable. That which was established
by the 13th Geo. 111, c. 63, has been almost a barren branch; and that which was,
given in 1781 expressly for the purpose of making limited rules of practice for

.. Provincial Courts, has- produced a new and extensive system of laws for a large
i portion of the human race. I do not mention this with any purpose of blame.

I;é' not doubt that in most respects the results have been beneficial, and perhaps

astlie course which has been pursued could not have been avoided; but it may be

doubted whether the Parliament would approve of its being infinitely extended

-exactly in its present direction. . That large powers of legislation must continue to
be exercised in India, will scarcely be questioned by any one who will look into the

: ) many
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many volumes of regulations which-have been made by the Governor General in
, Council in the last five and thirty years, -What a variety of subjects are comprised
in them to which it would have been a hopeless task to have solicited the attention
of the British Parliament! But the question is, to' what extent and -in- what
manner may a subordinate power of legislation be best established? The most limited
form in which this question presents itself, is, whether. it would not be better that
those regulations, which not only the law, but usage, now requires to be registered
by the Judges of the Supreme Court, should be passed in -2 Council at which they
or some other persons appointed by the Crown or Parliament should assist; and
1 have not much hesitation in saying that it would be better. It is desirable to
keep the judicial branch of Governmentin a great degree distinct from the legis-
lative ; but the separation of these two is not of so much importance as that of the
judicial from the executive; and a complete insulation of any one of the three
persons is ‘a-refinement of governmént which has never ‘yet been attained, pro-
bably never will be, and if it were possible, would not, perhaps; be beneficial. " The
King, who is an integral part of the British Legislature, can, of himself, in almost
any case, take away'the effect of .a sentence of any Court of ¢riminal jurisdiction
in England.. ‘The House of Lords, which is another integral part of the Legislature,
is also the highest .Court of appellate jurisdiction, and bas a ‘capacity of original
jurisdiction in some criminal cases.: By bills of attainder and pains and penalties,
the whole Legislature at times has acted with all the powers of a Court of penal
Justice, and with some more. 'The Welsh Judges, the Master of the Rolls, the
Master in Chancery, and the Judges of the Ecclesiastical and Admiralty Courts may
sit in the House of Commorns; the Lord Keeper and all Judges who are Peers
sit in the House of Lords. 'The Twelve Judges -are called upon to declare the
law in that House, as well as in the Three Courts a{ Westminster; and they.can
scarcely so restrict ‘their opinions as 'net to influence in some. degree questions
of expediency as well as law. “The King in Council is, for many purposes, both-
the Legislature and the Appellate Court of Judicature for several ‘of ‘the Colonies :
and in Canada and Ceylon and New South Wales, and:at: the Cape ‘of Good
- Hope, I believe that Judges are members of Legislative Councils constituted under
recent Acts of Parliament. - It seems to me, therefore, that there is niothing to pre-
vent the Parliament, if it should think fit, from imposing’ upon the Judges of the
Supreme Courts in India the duty of assisting to form the regulations; ‘on the
legality of which they are even now required to decide before they have any force.
For the expectation that some inconveniences might be prevented, and that advan-
- tages might be obtained by the Judges assisting in this way, many reasons:are to be
.found in the lame results of the existing arrangement;. in the questionable legality
of some of the regulations, and especially in the history of ‘the Stamp Regulation,
which must be fresh in the recollection of the Government: but I am aware also of
‘ertain inconveniences which would be peculiarly connected with the introduction of
the Judges of the only Court in which British law is administered into a Legislative
Council, which must of necessity be subordinate not only to British legislation, but
in many respects to British law. Incongruities of relation between the ordinarices
- of any subordinate Legislature and the primary laws of the United Kingdom might
be overlooked or misapprehended in & Council, even though- Judges might belong
to it; and these being afterwards ascertained by-the keenness and vehemence of
public censure, the Legislative Judges might have as Judges to condemn what as
legislators they had sanctioned or recommended.. In other instances, where ‘thé
- legality of a regulation: might be merely doubtful, they would be suspected of an
inciination to support the work of their own hands. To avoid, at all events, the
possibility of the Judges being compelled against their-will, by a majority in the
Council, to pass any regulation which might be justly liable to such objections, it
would seem to be almost necessary thut they should retain aimongst them that power
of prevention which they now possess by means of their right to refuse registration.
If the Supreme Court, however, were to become a Court of only appellate jurisdic-
tion, there would be less objection than at present against any legislative functions
of the Judges. Upon the whole, I express my opinion, that it would be better
that the Judges should assist in Council in passsing regulations, than that
they should have only, as at present, the right of directing or forbidding the rejzis-
tration. of them; but that in some way or other they ought, in that case, F. retain
the power of preventing the Council from passing regulations incompatible with-the-
basis of any laws which, as Judges, they might afterwards have to administer.
_3. This opinion, inasmuch as.it applies_only to those regulationg which in #sage
have been confined to the town of Calcutta, covers but a small portion of the
320. k. : H 4 subject
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V. subject offered for our consideration. Ought there to be in India one or mord
Legislative:  Jegislative bodies for all India? What limits ought to be put to the power ? Should it

¢ 'C"“““;l’?. . deal with every thing which is the subject of law? Should it legislate for all classes
o Z§ Lances of persons? To what review should its ordinances be subjected? Of what persons
= should it consist? By whom should they be appointed? For what periods of time?

" What rights and powers should each of them possess?

4. That there must be 2 power in British India of passing some sort of regulations
for every part of it, seems to be indisputable. The first and most obvious limit of such
a power is, that it should not make any ordinance inconsistent with any Act of the Im-
perial Parliament applying to India. Anotheris, that the power must not extend to the
- alteration of any part of the unwritten law of the British Constitution, on which de-
pend the relations of British India or its people with the United Kingdom. It must
not in any way vary the law of treason, or affect any rights of the Crown or of Parlia-
ment, or those which may be derived by any foreign state from treaties entered into by
them with the British Crown. Some other specific limitations would probably
occur upon further consideration of the subject; but I have no reluctance to de-
clare my opinion,. that by a general and vague prohibition against enacting any
thing* ¢ repugnant to the laws of the realm,” an Indian Legislature must be so
: embarrassed as u? be incapable of acting with any good effect. Those words, which
See Black. Conm, 108, Rymer's Fatdera, ] are employed in the 13 Geo. 111 c. 63, 8. 36, had long before
:x;l-ﬁﬂ!- Edward's Hist. of the West Indies, ] been used as limitations of legislative powers granted to Go-,
.10, p. 321. vol. iii. p. 288. Stoke's Co- . . ’ " .
lonial Law, 14. 21, 23, 23. 27. 155, Cam vernments. in the American and West Indian Colonies; but
bell, v. Hall, 30. 5t.Tr.'249. In the Ame- | in some instances they have been afterwards abandoned ; in
rican Colonies, the words,  as near as con- p others they have been disregarded ; and ip others they have
mmm-'o;.“;‘l{eb;.—u le to the laws and | hoen productive of embarrassment and confusion, They are
ingdom,” were in some in- H
stances substituted. Edward's Hist. of W.1. | 80 loose that no two lawyers construe them in the same
vol. iii. 364. Stoke's Colonial Law, 951. | sense. Some will affirm that any wide difference is a repug-
“(signed) €. E,G.J nancy; others, that no two laws which' can exist are re-
" ‘pugnant to each other; some, that we may not make regulations preter legem;
others, that they may be made preter, but not contra, legem. These points were con-
tested before the Privy Council upon Mr. Buckingham’s appeal against the Press -
Regulations ; and after the Supreme Court at Calcutta and the Privy Council had
- decided that the regulation at Calcutta was not repugnant to the laws of the realm, |
“it was decided that it would be repugnant at Bombay by Sir Edward West; than
whom there never was a Judge of purer integrity, nor usually of a more accurate
.perception in matters of law. If we construe these words as meaning only an
incompatibility with some primary law -or some statute of the United Kingdom,
applying to the place in which any new regulation may be proposed, it is not
easy to.bring within the limitation which they would impose, the laws passed in the
American Plantations and in the West Indies, by which the slavery of negroes
was constituted, and Christian men and women, down to a very recent period, were
bought and sold in markets, and were either inherited as real estate, or were be-
queathed by will as part of the live stock of the testator. Yet those laws were not
only permitted to stand, but on several occasions, in the course of the eighteenth
century, were taken by the British Parliament as the basis of additional laws : and
all persons are bound to consider that they were not incompatible with the laws of
the realth, It has for some time been known to the Parliament that in this
country the Government have felt themselves obliged to permit women to burn
themselves to death, and others to assict them. It is clear also that no legislation
for India could at present be applied to the Mussulman or Hindoo population
without acknowledging the usage of polygamy amongst them, and the rights of -
inheritance resulting from it.. Other instances might be adduced, byt these, per-
haps, will be sufficient to show, that the due consistency of Indian law with the
Iaw of the United Kingdom cannot be provided for by lopse—and general prohi-
bitions of repugnancy between the two ; but that it ought to be secured by specific
limitations of the subordinate legislative power.

5. It seems to me desirable, that within this Presidency, at least, there should be

but one EJegislative Council, and that its power of legislation should extend to all per-

| sonsEsygrell as places. I do not mean that it would be possible at once, or within
© “a'givétime, to subject all persons or places to the same law; but approaches
;:_,mjgﬁt be made towards that distant end : and in the meantime the troubles pro-
,‘duced by different streams of law running in adverse directions within the same
~channels, might be more easily managed than at present. The maintaingxg of
L - ritish
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British' law, andthe rights of the British Crown, and of British persons, by one sort
‘of legislation, whether it be in or out of India,.and of Hindu and Mahomedan
institations and the supposed interests of the Company, and of the Hindu and-
"Mahomedan inbabitants of thé province by another, only perpetuates the confusion’
and disorder of the system which comprehends these unreconciled elements. Ra-
ther than that so many sorts of law should continue to work together in the same
places, I would prefer_to see each Presidency-divided into two or more districts,
in each of which there should be a different but a single and uniform system of
Regulations. A district extending fifty or sixty miles round Calcutta in every direc-
tion might be a country large enough at present jor the permanent residence of any
British capitalists or adventurers who might be permitted to establish manufac-
tories, or to superintend-any other speculation or establishment; yet not so large
but thet a journey of less than four-and-twenty hours would bring a person from
its extreme limit to the capital. Within this. circuit might be established for all
persons the law which is pow administered by the Supreme Court. Tt is far from
being merely English law, and is tke only law in Calcutta whether for British persons,
Hindus, Mahomedans, or any others. In the bulk of the provinces, the Regu-
lations of Government, and that system of law which is administered by the Sudder’
Dewanny and Nizamut Adawluts, might be the sole law of all persons who might
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choose to be the inhabitants thereof; and in other proviaces, if i¢ were necessary;

some modification of this latter system, or martial law, if severe necessity-should
require it, might be established or discontinued by proclamation. * I am aware that
the first thought which will strike many persons upon this suggestion-will be that of
* the Irish pale;” but from the difference of the time, place and circumstances,
and improved principles of Government, 1 should expect the immediate conse-

quences tc be very different. . I offer the suggestion only as something" Ies¥ ificon- -

venient than the present staté of the laws,in India, and as a temporary expedient ;.
and if it were to be adopted, it would be necessary to provide, by specific Regula-

tions, for the execution within each district of the process of the Courts of the other.

An active and efficient Legislature, with powers extending over ail persons and

places, would make it unnecessary to resort to-any such measure ; but, on the other .
band, it may be doubted whether the present state of things, which 1 beljeve ta

be unexampled .in' the history of the world, can last much longer. Throughout:
the greater part of India there are to be found some individuals at Jeast of four

distinct classes, each of which is supposed to live under & distinct system of law,

and to have different rights and different duties; but none of themr accurately

defined. There are persons born in the British Islands, Hindus, Mahomedans,

Asiatic Christians, and besides all these, there are in many parts, foreigners and

subjects of Great Britain, who have been born neither in the British Islands nor in

India, as to whom, I believe, there is no one who, consistently with usage, can say,

with any just confidence, what law it is which applies to them. Hitherto it has

been possible to make.a shift ; but as the pative Christians,, British and Colonial

persons, and foreigners shall increase in numbers and pervade Ingdia,-a result which

maust gradually take place, matters may be brought to such a pass as woyld scarcely

be tolerable. : L L T

* 6:-By every one who is at all acquainted with India, it ‘will“be feltat once, that
in forming ar{egislative Body, all notions for a time, beyond the foresight of man,
must be excluded of any election by any class of the people, and for the present,
of the admission of any Indian persons.  The utmost which can be expected now is,
that & Legislative Council should include persons of the British class, who would
feel it to be their duty and inclination to look to the preservation, in their due pro-
portions, of the rights of the several bodies politic in whom the sovereignty and
powers of Government are vested, and to the promotion of the common in-
terest of all classes of the people, and of the several interests of each, and who
might be expected to be able to supply the various information which would be
required in legislating for such a subject matter, and such- complicated relations as
India and its people present. There might be first the Governor General and his
Council. Secondly, either the existing or some former Judges of the,Supreme
Courts, or some other English lawyers; and these ought, not in name ly, -but
in reality, to be selected by the Crown, Thirdly, the Bishop of Calcutta, ##in his

2

absence, the Archdeacon, unless some of the considerations, which I have*before:

suggested, should be thought to be inconsistent with the Bishop’s taking a partin -

the general proceedings of the Council. Fourthly, one or more of the civil ser-".
I

320. E, vants, -
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vants, learned in Mahomedan and Hinda Law, and familiarly acquainted with the
Government’'s Regulations, the habits of the Natives, and the institutions through

. which the provinces are governed ; these might be nominated from time to time by

the Governor General, Lastly, it seems to me desirable that the Governor
General should have a power and option of appointing annually one merchant o
planter; being a natural born subject of the King, of substance and respectability,
and who should have resided at least five years in India. Under these arrange-
ments there would probably be found in every member of the body respectable
talents and acquirements; in all (unless it might be some one newly arrived in the
country) a considerable knowledge of Indian affairs; but especially in two out of
the four Members of Council and in the other civil servants, by whom also, and
by the Judges or English lawyers, sufficient legal information ought to be supplied ;
each of the others would bring his peculiar store of experience and knowledge.
In all there might be a tolerably impartial regard to the interests of all classes of
persons ; but as the Government of India is at present constituted, it might be
expected, perhaps, that it would be the inclination, and peculiarly in the power of
two of the Members of Council and of the other civil servants, to watch over the
rights and interests of the Hindu and Mahomedan population and the East India
Company; of the Judges or English lawyers to guard those of the Crown and of
the British population, of which the trading interests might be further attended to
by a8 member appointed annually from that class. In addition to a general ¢harge.
of Ecclesiastical affairs, and of Christian institutions for the promotion of know-
ledge and religion, the Bishop might be expected to extend his especial care to the
class of native Christians. The Governor General would regulate the whole ; and”
he alone ought to have the power of appointing the meetings of the Council for:
Legislative purposes, and certainly ought to have a “ weto;” but for the reagops:”
stated in Paragraph 2, it seems to me that the Judges, or other English lawyers-
appointed by the Crown, ought amongst them to possess a similar power, or that of- -
suspending a Regulation untik the authorities in England could be corsulted in cases,
in which any primary law of the United Kingdom should appear to be violated.-%
Indeed, whilst the Government of India rests upon its present basis, that of a tem- *
porary possession of the territories and revenues of the East India Company, itis
neither probable nor desirable that the Crown should ever consent that the
members of a Legislative Council appointed by the Company, should have'thgs
power of altering the constitution of the King’s Courts, in epposition to the opiniog
of the Judges. “Whatever may be the use of the Supreme Courts in other respects,
their existence, whilst the Government of India is mou@ed in its present form, is-
preservative of the dormant rights of the Crown ; a vast'and delicate matter which
T do not wish to bring into discussion.

7. The most important, perhaps, of all considerations connected with this subject
is that of the review to which all the acts of such a Legislature ought to be sub-
jected from time to time, and of the control to which it ought to be liable at all
times. It is an extremely inconvenient plan to send the scheme of a law to take
two voyages of 14,000 miles each, and to be approved of in England before it is to
have effect in India ; but it is still worse if it has subsequently to be tendered in
India for registration. It might be provided, that every act of an lndian Legisla~
tive Council should, within one month, be sent to the Court of Directors and the
Board of Commissioners, and that in the next Session after the receipt of it in
England it should be laid before Parliament ; and that the Court and the Board
should have the power of repealing it within one year from the time of its baving -
been made, but with a proviso that all persons should be saved harmless for any
acts done under the Regulation before notice of its repeal should have been given in
some specific manner. But a far more important and beneficial provision would be,
that the Indian Council should, once in 7, 10, 14 or 20 years, form into one body
of laws, and submit to Parliament the whole of the existing Regulations, in order.
that they might be sanctioned or amended. It would be desirable also to provide.
for the universal and accurate publication in India of all Regulations as soon as they
should be passed ; which perhaps would most easily be accomplished by confining
to some bne printing-press the privilege, that only the Regulations printed at that
préss;.” ould be received as evidence or taken notice of in Courts of Justice, to

= .which privilege, conditions for a sufficient and proper publication throughout India.

‘might be annexed. ) ;
et : .+ 8. As
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8. As the greater number of the papers which accompanied the letter ‘of the RA
.14th of July relate to the constitution and to some of the proceedings of the Supreme - Legislative
.Courts of Judicature, and many parts of them are written with great misapprehea- Coos d‘}‘i‘:}_ﬂ
sion of the subject, and in a tone of complaint, although the Governor General in*“g 1 & 700
Council has not required that the Judges should reply to them, I conceive that it °
must have been desired that they should do so; and I will not pass them over

without making an effort to produce a clearer understanding of the matter, for which
purpose it will not perhaps be necessary that I should extend my remarks to any
-other documents than the Minute of the 1gth February, and that in the Secret
.Department, dated April 15th, 1829. The manner in which the Judges at Cal-
_:cutta are spoken of, not only in the letter of the Governor General, but in that lat-
ter Minute, is in the highest degree gratifying to them ; but they are a little at a
Joss how to separate entirely a part of the complaints which are made in the Minute
“of some of the acts of the Court from an implied censure of those by whom the
.Court is held. The case of William Morton against Mehdy Ali Kban, which was
tried in the last year, is described as an assumption by this Court of a jurisdiction
.which the Legislature did not intend to confer ;. and’it is said that a false allegation
-of debt was the ground of the action, It cannot be necessary for me to explain
.that, even if the affidavit was false, it neither shows any fault of the officers of the
Court, nor any defect in its constitution. No Court can be so constituted as to be
.exempt from the evil consequences of perjury. But in fact there is nothing which
-warrants the assertion, either of the plaintift’s perjury, or of the Court having ex-
-ceeded its jurisdiction. An affidavit of the debt is on the file of the Court, and has
-never been shown to be untrue. William Morton was nonsuited, not because he
could not prove the debt, but because he could not meet some evidence of Mehdy
.Ali Khan’s that the trade in Calcutta, which had been alleged to make him liable to
the jurisdiction, belonged not ta himself, but had been given by him to a young
nephew, who lived in bis house. The trial of that question left oo my mind a very
strong impression that the defence was a contrivance, and that the trade, which was
_very valuable and extensive, and in the course. of “which several ships had been
insured at offices in Calcutta, always had been, and still was, the trade of Mehdy
o Ali Khan himself. An information was afterwards filed against William Morton by
. the Advocate General of the Company for a conspiracy, on which he was rightly
“acquitted. The objection made in the Minute to the jurisdiction of the Court is
that Mehdy Ali Khan was not a resident inhabitant of Calcutta. It is not always
“ensy 1o say with certainty what the Legislature has meant in the Statutes relating to
India, but I have some confidence that even in the 21 Geo. III. ¢. 70; 8. 17, it was
meant that natives carryihg on trade in Calcutta, but residing in some other place
under British Government in Bengal, Behar or Orissa, should be liable to be sued
in Calcutta upon their contracts, express or implied. The Act of the 21 Geo. 111,
‘c. 70, was preceded by that of the 21 Geo. 311 c. 65, which in s. 28. prohibits
British subjects from residing, without special licerise in writing, any where except
‘at one of the principal settlements, or within 10 miles of it; and I can scarcely
suppose that it was intended to put even those British persons who might establish
themselves at Calcutta by leave of the Company, in such a position that they could.
hgve no legal remedy against any npative trader or banker of Calcutta who might
' ‘cheose to live on the outside of the Mahratta ditch, unless by bringing an action in
some Court, which at that time might have been really * Native,” and held under
some Mahomedan Judge, and to which, if it should have been at more than 10
miles distance, British persons had not even the power of resorting, except by ob-
taining a special license in writing, which they had no right to demand. If the word
“ inhabitants® was used advisedly in the Statute of 21 Geo. IIL c. 70, it must have
been known to those by whom it was inserted, that its meaning in the English law is
not confined to residents, and I should suppose it to have been precisely for that
reason that it was chosen. Lord Coke long ago had taught, that even as early as
the Statute of Bridges, the word bad been applied to persons who might be residents
1o foreign countries. The Committees of the House of Commons in cases of con-
troverted elections before the 21 of Geo. HI. must have bad the legal import of the
term more frequently under consideration than that perhaps of any other; and at
a more recent period Lord Eldon has explained that the construction of this word
in aby Statute must always depend upon the nature of the subject, and that inha-
bitancy may refer to residence, or be wholly independent of it. At aNLsate; he
must be a bolder Judge than I am, who at this time will declare its meaning} in the'
21 Geo. IIL c. 70, to be that of residence only. It has always been a common, :
320.E. 12 practice
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practice with the natives to carry on an extensive trade, both foreign and inland,
and to deal in money and securities for money in Calcutta, by the means of servants
who are not worth a farthing, whilst themselves reside at Moorshedabad, Dacca,
Patna, Benares, Furruckabad, or elsewhere, and any native resident at Calcutta
-may of course cease to be so at any moment at which he may find it convenient to
be divested of that character. There is no Court at Calcutta which has any means
like the Superior Courts at Westminster, when actions are commenced in them, of
providing for the trial in the provinces; so that the mercantile persons in Calcutta
might have to ask licenses to go about to half the Zillah Courts of India if they were
to be obliged at present to sue those with whom they deal only in the neighbourhood
of their dwelling-places.” To have construed the word * inhabitants,” however, in
the declaration against Mehdy Ali Khan ia the limited sense, beyond which it
seems to be thought in the Minute of the 15th of April that it cannot be extended,
except by some operations connected with the art of magic, would not only have
been to establish a precedent at variance with the principles of justice, the rules of
construction of the English law, and the ordinary course of the law of merchant in
most of the civilized parts of the world, but what is more to the point, it would
have been an abrupt and unauthorized abolition of the established practice and uo-
varied usage of the Court in which the declaration, on the faith of that usage being
permanent, had been filed. I do not deny that natives residing at a distance are
put to inconvenience by the application to them of the word * inhabitants.” When
the 21 Geo. 1L e. 70, was passed, the writs of the Supreme Court ran only into
Bengal, Behar and Orissa; since that time the Legislature and the Court of Direc-
tors have annexed vast territories to the Presidency, and put them on the same foot-
ing as the older ones. Actions may be commenced in the Supreme Court against
persons who are resident at an immense distance. The Court has no means of
providing a trial any where except at Calcutta ; and there is only one Sheriff for
a bailiwick of more than 1,000 miles diameter. I am not contending that we are
placed in convenient circumstances, but that the Court has not perverted the law,

9. The second case brought forward in the Minute of the 15th April is one
which has not been before the Judges, but in which, I believe, a British partner-
ship in Calcutta, upon making large advances to another British firm, had taken
from them a bond and warrant to confess judgment, on which judgmen: had been
entered, and when the debtors became insolvent, the judgment creditors took out
execution, and the Sheriff seized all the property of the insolvent partnership on
which he could lay his bands, including some stock in trade, indigo factories and
other property in the provinces. = Three objections are made in the Minute against
these procedings ; first, that the property taken in execution lay at a distance from
the residence of the British judgment creditors, whilst there were native creditors
who lived near at hand : secondly, that some of the property taken by the Sheriff
had not been paid for by them, defendants: thirdly, that the awe of the Supreme
Court prevented the Collectors, -Judges or Magistrates of the neighbourhood from
interfering with the Sheriff in the execution of his duty. I am at some loss how
to answer these objections, as they apply to the Court, but certainly not on
account of the reasonableness of them. "As to the last of them, I can only say,
that I hope & due respect for the Court may be equally eflectual in other cases of
the same nature. The proceedings, as far as they are stated in the Minute, or as
I have any knowledge of them, were in every respect regular, and except as to
the amount of the debt, ordinary. At the time of their taking place, no law of
bankruptey or insolvency had been introduced into India; and of necessity each
creditor of an insolvent firm bad to take care of himself; the principles of the
Bankrypt Laws cannot be acted upon except where the laws exist; and it would
have been found to be an extremely inconvenient substitute for them, if any one
had possessed the power of deciding that the creditors should be paid in the order
of their vicinity to the dispersed property of the insolvent, or that a writ of
execution against moveables should itself be immoveable or restricted to the limits
of the town of Calcutta.” Yet, if this part of the Minute does not point at some
such expedient, I am unable to perceive what was meant to be the complaint.
Power is given to the Court to hear and defermine suits. What sort of & determi-
nation..would it be if the defendant, by removing himself and his goods and
chattels, during the progress of the suit, beyond the limits of the town of Calcutta,
might make execution impossible, and the judgment nugatory ?

10. The
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10. The third is a charge of a graver complexion, if it were to_be taken accord.
ing to what the Jetter of it would imply; but I am satisfied that. the Member of *
Council by whom the Minute was written, did not advert at the time to what was
implicated in this part of it.. The case adduced is, that of the King against Kho-
dabuksh and three others, which was tried by me at the fourth sessions of Oyer
and Terminer for 1828. "As this bas been the subject of a communication from
the Judges to the Government and to the Board of Commissioners for the Affairs of
-India, the Members of Council are now more fully informed of it than when the
Minute was written ; but there is some reason to regret that upon erroneous informa- .
tion respecting matters which might have been easily ascertained, and in a document
which, at the time when it was written it was not likely I should ever see, there has
been involved against me an imputation of * encroachment,” and tbat I put four men
upon their trial on a capital charge, *in order to establish a principle,” which is be.
lieved to be contrary fo law. Itis now known to the Governor General in Council,
that I had never heard of the prisoners or their crime until after the sessions had
begun, and long after they had been committed to the great gaol for trial, and though
I read the depositions at the time, I do oot now recollect what Justice of the Peace
it was before whom they were taken. I was bound to deliver the gaol, and there
was no method which I'should have thought myself justified in pursuing by whick
I could have avoided to put the culprits on their trial. I mightindeed have quashed
the indictment by deciding that the averment was bad in law, which stated, that
persons professing the Mahomedan or Hindu religion were subjects of the King, or
I might have directed the Jury, that the word * subjects,” in the 26 Geo. IIL
¢. 57, and in some others, was supposed by many persons to have a meaning
peculiar to the Statutes respecting India; that the evidence did not show the
prisoners to be within that meaning, and that except as to persons included by that
term, the Provincial Courts now claimed to have an exclusive cognizance of crimes
committed beyond the boundary of Caleutia; but as neither the Advocate General.
of the Company nor any one else defended these prisoners, I must have taken
on myself the whole of the heavy responsibility, not” only of allowing, but of
making this complicated defence, which. would not precisely have coincided with
my own opinion, and in such circumstances [ am inclined to believe that those
.in England to whom the case will be submitted, will think that I pursued & more
considerate and prudent course in referring points so doubtful and so weighty to
His Majesty in Council. I am informed by the letter of the Governor General in
Council, that three of these persons had been tried and acquitted in a Provincial
Court, and there was some _mention on the trial of the important fact of their
having been before a Proviflcial Court, but without a plea of acquittal. I could
not enter into any evidence of it, and I had no judicial information whether any
of the parties had ever been tried or arraigned, nor any legal ground upon which
I could have directed the Jury to acquit any of them ; for that reason my impres-
sion was that the Provincial Court had merely disclaimed the cognizance of the

case in the form in which it had been brought before them. :

11. The only other objection which is .stated against the proceedings of the
«Court at Calcutta is, that in compelling the performance of its decrees as a Court
of Equity, it sequesters the rents and profits of land in the provinces, or appoints
Receivers of them; end although it is admitted, that this is a power which has so
long been exercised that it cannot now be disputed, it is said that an Advacate
General has been of opinion, that the Legislature did not intend to confer the
power, but that it has been * assuned ;" and it is added, that, by the appointment
of European officers of the Court as Receivers of rents and profits of estates in
the provinces, the Regulations of the Government for the administration of the
provinces are set at naught. The Supreme Court, under the 18th clause of the
Letters Patent of 1774, is a Court of Equity, and is directed to compel obedience
to its decrees in the same manner as the Chancery does in England; whatever
questions there may be as to the extent of the jurisdiction of the Court of Equity
in any other respects, it is certain that full power and authority to hear and
determine suits against the inhabitants of Calcutta, respecting their inberitance and
succession to lands and rents, is expressly declared to be in the Court by the
21 Geq. INL ¢. 70, s. 17, and in terms which make it at least questionable, whether
the jurisdiction is not exclusive of all others. The most numerous and important -

cases which have come before the Court, as a Court of Equity, have been suits in® v

stituted by Hindus for the partition of family property, When a bill is filed for -
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Jbis purpose against any one liable to the jurisdiction, and who'is the manager of

‘ such property, from which he excludes his coparceners, and which consists princi-

pally of Zemindaries or Talooks in the Mofussil, in what other way could the Court
determine the suit thah by a Commission of Partition; or in what other way could
it secure for the family their share of the rents and profits during the long progress
of an equity suit, than by appointing a Receiver? It cannot be seriously meant as a
more easy and convenient proceeding, that a suit should be instituted against an
inhabitant of Calcutta, in each Zillah in which any of the Talooks may be; or
even that this Court, after having declared the rights of the parties to a partition,
should direct them to bring a second suit against the defendant in any one other
Court, and take their chance of baving the same thing decreed over again with
more effect? But, even if this could be maintained as expedient, it is beyond all
doubt that, according to the existing law, the Supreme Court, as a Court'of Equity,
must attach and imprison the person of a defendant for disobedience of its decrees
or orders; and if they should thus confine in gaol the manager of a family property
in the Mofussil, is it not necessary that they should appoint somne one to look after
it, if it were only for the payment of the revenue? If the suggestions of the
Minute point to any one course rather than another, it is one which would leave
in the gaol of Calcutta the manager of property, respecting which the.rights of nu~
merous persons might have been declared after a long and expensive litigagion, but
which, on the failure of the regular payments of the revenue, would be sold to the
highest bidder by the Collectors of the different districts in which the lands might
be, and the surplus would remain in the hands of the Collectors, to be got at hy
those entitled to them in the best way they could. Does the Member of Council by
whom the Minute was written believe, that the Collectors would or could apportion
the surplus, on the mere production of the decree of the Supreme Court, in such
a way as to give their rights to the parties; or does he desire, that in such cases
the Collectors should be made defendants in the equity suit by a supplemental bill ?
European officers bave never been sent to reside on estates so situated, but have
managed them througlf native agents, and cannot by the rules of Court be appointed,
except where there 1s no other fit and proper person to take charge. This part of
the jurisdiction of the Court is exercised as the Charter directs, in the manner in
which the Court of Chancery in England effects a partition, in the only manner in

which at present a suit for a partition could be determined, or in which signal in -

conveniences and contradictions could be avoided ; and if Regulations have been
inade by the Government subsequently to the Charter of 1774, and to .the
21 Geo. IIL c. 70, which are incompatible with them, it may be worth whilg to
consider whether it is the Court which sets at naught the Regulations of the Govern-
ment, orthe Government which has forgotten the lawful powers of the Court.

12. The foregoing cases being the only ones stated in the Minute in which the
Court at Calcutta is concerned, they are perhaps the only ones on which I am
entitled to speak with confidence ; but I beg to add, that, as far as my knowledge
extends, the censures of the proceedings of the Courts at Madrasand Bombay are,
in- most respects, equally open to observation. Of those at Bombay which have
been the subject of an appeal to the Privy Council, it would not become me to

express any opinion in an official document; but as I was a Judge at Madras for
nearly four years, although of the cases which are cited from that Presidency one

was entirely, and another almost entirely determined before I took my seat in the
Court, I believe that I am able to fix both of them, and the practice of the Courtin

granting probates and administration to natives, in a juster point of view than that -

in which they are placed in the Minute. It is very possible, however, that 1 may
be inaccurate in some particulars, as I can speak only from recollection, and, in
most instances, merely from the information of others. All the Supreme Courts
are directed by their charters to accommodate their process to the circumstances
of the people and the country. This has been done in more instances than that of
granting administration to patives. One instance in which it has been done bene-
ficially at Madras is, that orders for the maintenance of native widows are made
summarily upon petition, and without any suit in equity; and at Calcutta it was
long the practice for the Judges to decide many disputes amongst patives out of
Court, and by a summary award. The same considerations which led to such pro-

" egedings induced also the practice of allowing natives to take probate or admini-

S

nistration, though the Courts never required them to do so; and this permission

" - has tended very much to their ease and convenience in many respects. If a repre-

sentative
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sentative of a deceased native wants to collect assets from an inhabitant of Madras,

or from the officers of the Company, or any other British subject, he is often "

enabled, by obtaining letters of administration, to avoid an equity suit, which would
be his only other mode of proceeding. The British Commissioners at Madras, for
the payment of the Nuwaub of Arcot’s debts, refused to make payments to the
representatives of natives without letters of administration; and though the Court
would probably have compelled them to do so, there might have been some hard-
ship in obliging the claimants to proceed by suits in equity. It was upon a refusal,
1 believe, by the Treasurer of the Government to give him the benefit of Govern-
ment securities which had been held by his father, that the Nuwaub of Masulipa-
tam found it necessary to apply either for probate or administration to the Supreme
Court at Madras. If he had not done that, he must have filed a bill in equity, and
in either case must of course have submitted himself to the jurisdiction of the
Court, as to all questions connected with the property for the obtaining of which
he had applied to the Court, and which it was his object to take out of the hands of
a British subject, against whom all claimants had a right, whilst the assets remained
with him, of instituting suits in that Court. There may be differences of opinion
whether it has been, on the whole, beneficial and right to permit natives to take
letters of administration, or it may be thought, that- when such letters are granted,
the best way of making the parties liable to the jurisdiction would be by their enter«
ing into a bond to that effect, which would apprize them of the extent of the
lability ; but I conceive that there can be no difference of opinion as to the justice
or necessity of the rule, that every party who asks for,” and makes use of any pros
cess of a Court whatever, it may be for the purpose of obtaining property which he
could not obtain withoat it, must submit to the jurisdiction of the Court in all claims
and questions which may arise as to the same property, before its absolute confir<
mation to him. - The refusal of the Treasurer made it necessary that the Nuwaub of
Masulipatam should proceed, in the Supreme Court, in one way or another; and
in whatever way he had proceeded he must have submitted to the decision of the
Court, as to all claims upou the property which he should have brought into ques:
tion before the Court. One of the cases, I believe, which is alluded to as having
t'occurred at Madras, is that of Syed Ali and others, against Kullea Moollah Khan
~and the East India Company, of which the main features were, that the Nuwaub of
'the Carnatic having formerly granted a Jaghire to the father of Syed Ali and
* Kullee Moollah Khan, questions arose, on the death of the father, whether the
Jaghire reverted to the British Government, which had superseded that of the
Nuwaub ; whether it was either to descend, or to be granted anew, to Kullee
Moollah Khan, as the eldest son ; or whether it was not to be shared amongst the
children and widow of the deceased, like any other property of Mahomedan per-
sons. It was proved, I thick, to the satisfaction of the Judges, that Kullee
Moollah Khan, if on no other grounds, was liable to the jurisdiction of the Supreme
Court as an inhabitant of Madras ; and a suit in equity was instituted against him
and the East India Company, by his brothers, his mother and sisters. It has since
been decided on appeal, and { have no doubt rightly decided, that there was
no legal or equitable ground for making the Company defendants ; but this is not
the objection taken in the Minute, in which it seems to be thought that the whole

’ .gstem of Indian Government is threatened with destruction, if grants of the
overnment may be subjected to the interpretation of the Supreme Courts. I can
only say, that any grant of property by a King of England, though the King can-
not be made a defendant to the suit, may be brought into question, and may be
subjected to the interpretation of the Courts of Law aund Equity, and that the
interpretation of the Courts of Law and Equity, and that the interpretation of
grants of property by the Indian Governments, could ot be reserved to the execu-
tive branches, or, in other words, to the grantors themselves, without an utter con-
fusion of all English notions of justice, and some very strange results. - The other
case, at Madras, is one about the year 1818 or 1819, in which a crime having been

. committed at Hydrabad, by a person who, according’ to the words of the Charter
of the Supreme Court, was amenable to it for the crime so committed, the Court
thought that they might also arrest him for it in the place where it was committed.
Upon this His Majesty’s Attorney and Solicitor General in England were..con-
sulted, and it was asked whether the Court could issue compulsory process into the

territories of a Prince “in alliance ” with the Indian Government ; to which the

answer, as it might have been expected, was that the Court had no such power &
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and I have some reason to believe that the Court itself would bave given the sames .
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V. answer to the same question, inasmuch as * alliance ” implies a certain degree of
Legislative  jndependence. But if an excuse is wanted for any mistake of the Court in sup-
‘od:::.:l:;c;:;ﬁce- posing that Hydrabad was so far a component part of what is called the British
'Code of Laws, . Empire in India, or so far dependent upon and subject to the British Government,
that as the cognizance of crimes committed there by His Majesty's subjects clearly
belonging to them, so it might also send its process thither to arrest them, such
excuse may perhaps be found in the facts of the cantonment at Hydrabad being
permanently occupied by the forces of the Madras Government, and of the
Government being administered very much according to the will of & British func-
tionary, who always resides there. Long subsequent to the mistake of the Madras
Court, and to the opinion of the Crown lawyers, two Advocates General of the
East India Company, together with somne other persons, fell also into a mistake,
that Hydrabad was so connected with the British territories, that the English laws
which regulate the lending of money were in force there against British subjects;
and I am told that there are some who have felt great difficulty, notwithstanding
the opinion of the twelve Judges of England, in bringing themselves even now to
the belief that there has been in this respect any mistake at all. In a note, at
- 416 of the second volume of Mr. Heory Prinsep’s History of the Administration
of the Marquis of Hastings, there is a decree recorded, not judicial indeed, but
executive, which from my knowledge of the moderation and love of justice of him
by whom it was pronounced, and his dislike of encroachments of every sort, espe-
cially by the appointment of Receivers, I am confident would not have been made
if Hydrabad had been in that situation of real independence which properly entitles
one state to call its relations with another an * alliance.” That excellent, able and.
-eminent person knows, that I entertain for him the highest esteem and a sincere
regard, but he will permit me to say, that in his Minutes of the 19th of February
and of the 15th April 1829, I find no case referred to as an irregular proceeding of
the Supreme Courts, respecting which it does not appear to me that there has been
a misapprehension of some fact or principle of law which has affected the view:
which he has taken; and I cannot refrain from expressing a little surprise at the
singular expressions which in two passages are employed to characterize the con-
struction which has been given by the Courts to the word “inhabitants.” I have
already explained the grounds on which that construction is supported; it rests
upon authorities so grave, that it might have been expected to escape the infliction
of hard names ; which, if I were inclined to resort, might perhaps be shown to
apply more closely to the history of Indian politics, than to English rules of law.

13. I dare not follow the example which is set me in the Minute of defining the
whole jurisdiction of the Supreme Court- Too many important and delicate points
are involved and have been entangled in that watter for me to wish to decide upon
them collectively. The view taken in the Minute was probably intended to be the
same as that which was given by the late Mr. Charles Grant, in his note to the
34th page of his “ Observations ;™ but there is this difference, Mr. Grant’s Obser-
vations, though printed later, were written in 1792, and though he does not at alt’
deny that the natives of the provinces were then subjects of the British Crown, he
keeps his definition of jurisdiction clear of any admission to that effect. In the
Minute of the 15th April 1829, they are described as subjects, and a few historicat
remarks will serve to show how much depends upon the fact of their being within
the meaning of that term, and to how many difficulties the Supreme Court at
Calcutta may be exposed in exercising a jurisdiction which in its origin was made
to extend over all within this Presidency who should in any manner be subjects of
the British Crown, but upon which jurisdiction there are no douht sufficient indica-
tions that those who have framed subsequent statutes and charters for India have
designed to put various restrictions. The design must be supposed to. have, been
right; but it may be regretted that whatever was to be done in pursuance of it,
should not bave been made plainly intelligible, and free from all contradictions.

14. Factories established amongst the infidel people of the East have been deemed
by the law of nations which bas prevailed in Christendom, to be so far exclusive
possessions, or at least privileged places, that all persons during there residence
within them have been considered for most purposes to be clothed with the national
character of the State to which ‘the factory has belonged. In the East Indies, as
early, as 1618, Sir Thomas Roes the Ambassador of James I., had secured, by

. treaty with the Mogul, the privilege for the Factory at Surat, that disputes between
the English only should be.decided by themselves; and the East India Comfany,_

Py RN
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before the end of the 17th century, had obtained and made use of the permission
to build fortifications at Madras and Calcutta : and they held the island of Bombay
under a grant in perpetuity from the Crown of England, to which it had been ceded
in full sovereignty by Portugal. In these circumstances, although it was a remark-
able step, it is not perhaps very difficult to account for the establishment, by letters
patent, of Mayors and Aldermen in the 13th year of the reign of Geo. I. at Madras,
Bombay and Calcutta, who were. to act as Justices of the Peace in those places,
and in all the factories subordinate to them, and who were to be Courts of Record
for the trial of all actions arising within those places, which should be brought against
any person who should reside there at the time of action brought, or of the cause of
action accruing. I will not venture to say whether in these letters patent, or in
those which with some alterations were substituted for them in 1753, there was any
intention on the part of the Crown to assert any territorial dominion. - In the
Charter of 1753, although there was no precedent for it in the Charter of 1726,
there was introduced an express exception from. the jurisdiction of the Mayor's
Courts, of such actions as should be between the Indian natives only, which were
directed to be determined among themselves. In 1765, however, the grant of the
Dewanny made a complete revolution in Bengal. It put into the hands of the
Company all the actual powers of Government ; and it is well known to what dif-
ferences of opinion this acquisition gave rise in England. Without resting the
decision which was made in 1773 upon any critical arguments of law, or on any
Ppositive opinion of expediency, there are a few plain positions and glaring con-
sequences, from which it seems to result, that a part of the determination which
was come to was quite necessary ; namely, that the right should be asserted of the
British Crown and Parliament to regulate the powers of Government, which bad
been acquired by the Company in India. Before the Dewanny was obtained the
Company had been established for more than a century and a half in India, under
charters from the British Crown and Acts of Parliament, which, for the increase of
the pavigajion and merchandize of the nation, had given them, for so long as it
should conduce to that object, an exclusive right of trade in all places between the
Cape of Good Hope and the Straits of Magellan, and had deprived the rest of the
“British people, for the same time, of the liberty of trading on three-fourths of the
‘sea-coasts of the whole globe. It could not have been reconciled with justice or
‘reason that opportunities so given should have terminated in 1765 in the establish~
.ment of the Company as officers of a foreign state, still less as independent sovereigns;
and if any doubt had been tolerated as to the entire dependence of the Company
upon the Parliament, it is difficult to say what might not bave happened during the
troubled times of England which followed the period of the acquisition of the
Dewanny. The British people might possibly have found themselves excluded

from trade with India, not for a time, but for ever, not by their own act and with-

their own consent, but against it, and by those who had, indeed, been their fellow-
subjects, but were now become independent of them. Therefore, though I do not
‘wish to be considered as assenting to all that was said or done about that time, the
Resolution of the House of Commons on the 5th of April 1773, the Statute of the
13 Geo. I11. and the Charter of Justice of 1774, appear to me to have been rightly
founded, in every part of them, upon the principles, that whatever the Company
had in India, they held as British subjects, that all their lawful powers of govern-
ment were subordinate to the sovereign powers of the British Crown, and that in
every respect they were liable to the legislative control of the British Parliament;
and in whatever manner it may afterwards have been thought expedient to disguise
the real state of things, it seems to me to have been a necessary and immediate
result of the grant of the Dewanny, that all the sovereign rights of the Mogul Em-
peror in Bengal, Behar and Orissa, which would have remained in him if the grant
had been to any of his own subjects, were transferred to the British Crown and
Parliament; that the territory became British dominion, and the inbabitants subjects
of His Majesty, but the mass of them subjects only as far as it was consistent with
the laws of England that Hindus and Mahomedans could be subjects. The single
and plain ground on which I would rest these propositions is, that wheri"the Mogul
put a Company of British subjects into the possession of territories and powers
which might be made use of to defeat the very purpose and object of that political
existence which had been given to them by their own King and Parliament, there
accrued to that King and Parliament, as a necessary consequence, a right of assuming

the whole sovereignty, without which the Company could not be controlled. * "The .

Mogul had no right to make them, the Company had no right to make themselves,
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V. dependent upon him or independent of their own country; in either of which cases
Legislativé it might, and according to the ordinary course of human affairs must bave come to
Councils;  pass in time, that they would have been called upon to wage war against the very

C‘g:; “')’;.‘}:':'“’ Jand which had sent them forth to augment its own prosperity.

15. If all circumstances had admitted of this state of the case being manifested
‘and declared in 1773, though such a course might have been subject to hazard, it
would probably have saved an infinity of trouble in the end, and many of the per-
plezities which have been the offspring of a double and fictitious system of govern-
ment. The grant of the Dewanny included not only the holding of Dewanny
Courts, but virtually the Nizamut also, the right of superintending the whole ad-
ministration of law in Bengal, Bebar and Orissa, as it was vested in Shah Aulum
in 1765. This is avowed in the letters of Lord Clive, end this is only a part of
the claim of the Company themselves, in the case made for them upon the appeal
of Mr. Buckingbam against the press regulation. There were motives, however,
which are very intelligibly explained in Lord Clive’s letter of the 3oth September
1765, which had made it convenient for a time that the Nuwaub should appear to
retain the Nizamat, or superintendence of the administration of justice, and ac-
cordingly, when Shah Aulum gave the Dewanny to the Company, it had been
agreed at their request that he should put the Nizamut into the bands of the
Nuwaub, who at the same time entered into an agreement to take a fixed annual
allowance from the Company to enable him to carry it on. He was in fact from
thenceforth no other than a native officer of the Company; be held his courts only
at their will and pleasure, and they exercised the power of regulating and altering
them. Something had been done in this way between 1768 and 1772. In that
Eear, Mr. Sullivan;, the Deputy Chairman of the Company, brought into the

nglish House of Commons & Bill for the due administration of justice in Bengal.

I have never seen this bill at full length; but I collect from the accounts of it ia
cotemporary publications, that with the important difference that the appointment
of Judges was to have been by the Company, its provisions for a new Court were
See Governor Johnstone's] 10 8 great many respects similar to the Letters Patent of 1774, but that

Speech in the Debate on the all Christian persons were to have been subject to the jurisdiction of the
goth March 177a. new Court, and to have been exempted from those of the Nuwaub., When
this plan of the Company was thwarted, and the Supreme Court was

established in 1774, the distinction of Christians was left out, and the only crite-

rion of personal liability to the jurisdiction which is to be found in the statute of

13 Geo. IIL c. 63, on which the Charter of 1774 is founded, is that of subjection

to the British Crown. Ins.14, all who are “ His Majesty’s subjects” are made

liable. It has been contended, indeed, that even in this statute it was intended to

make a distinction between subjects born in the British islands, or their descen-

dants, and the other natural born subjects of the Crown, and that it was the for

mer only who were made liable to the jurisdiction of the Supreme Court. But

this appears to me to be an erroneous notion, and one that has been the cause of

some of the confusion which adberes to the whole system of the Indian statutes.’

The only difference of meaning which will be found in the use,, at that time, of

the two phrases, “ subjects” and “ British subjects,” is, that the latter appears to

bave designated those who were permanently and to all intents and purposes Bri-

tish subjects, whilst the former included such foreigners as, in consequence of their

residence in any British territory, possession or factory, were to be considered, ac-

cording to well known rules of international law, to be clothed temporarily and

for certain purposes with the character of subjects of His Majesty. The Charter

of 1774 made even these liable to be sued or prosecuted ; but it was to British sub-

jects only, or absolute and pegrmanent subjects, if I may so express myself, that

certain rights and duties, such as that of sitting on juries, were restricted. No

legal grounds will be found for affixing at that time any other meaning than this

their obvious one to these terms; and unless we consider the term * subjects” in

13 Geo. IIL. c. 63, s. 14, and in the 13th clause of the Letters Patent to have

had a more extended sense than that of perscns of British birth or descent,

and to have included foreigners, whether Indian or European, resident in Cal-

cutta or any British Factory in Bengal, Behar or Orissa, there is notbing

either in that statute or in:the-Charter itself which can be considered as giving

the Court jurisdiction to entertaip any actions' against them, except in cases in

which the Mayor’s Court had?b’ee;re. possessed such authority under the Letters

Patent of 1753, and this would not have included the native inbabitants of

) ‘ s Calcu.ttxﬁ.
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Calcutta. The distinction which it has been attempted to establish between
natives of the island of Great Britain and the Christian natives of the rest
of His Majesty’s dominions, is an unlucky gloss of a later period, and. founded

upon an expression, which I am inclined to suppose a careless one, in the statute -

of the 21 Geo. INL. c. 70. Unfortunately the indistinctness of the views which
were taken by the British Legislature of the nature and relations of the territorial
acquisitions of the Company, and the show of a Native Government, which the
Company were permitted for their supposed convenience to keep up, preventing all
explanations of the use of the term ¢ subjects,” in the 13 Geo. III. e. 63, and
indeed if those obstacles had not existed, a submission to Parliament of- the ques-
tion how far any other than Christians can be subjects, might have received all the
agitation which had been produced by the bill for naturalizing Jews in 1753.
Accordingly there is not either in the statute of the 13 Geo. IIL c. 63, nor in the
Charter of 1774, any declaration who are and who are not subjects, nor whether
any of the territorial acquisitions amounted to an acquisition of the territory itself,
or to anything more than powers to be exercised within territories of the Mogul,
nor whether even Calcutta itself was so much within the allegiance that persons
born there would be natural born subjects of the British Crown. These questions
were left to be determined by the general principles of English law, whenever they
might arise ; but subject to such determination there was a jurisdiction given to
the Court, first, over all persons whatsoever during their residence in any British
territory, possession or factory, which there might be within Bengal, ‘Behar or
Orissa ; secondly, over all natural born subjects, or others having indefeasibly the
character of subjects of the British Crown, and over persons in their service within
Bengal, Behar or Orissa, whether the place in which they might be were a British
territory, possession or factory, or a place belonging to some Indian Prince, but
under the protection of the Company. The intention was to have secured to the
Crown a supremacy in the whole administration of justice ; but the provisions made
were inadequate to the attainment of the object, and have been defeated ; and I do
Dot mean to say that the policy of later years may not have been wiser than that of
1773, I only trace the course of these events, :

16. Though it might not be convenient that the whole of Bengal, Behar and
Orissa, should be taken to be British territories in 1774, those and all the other
provinces which constitute the Presidency of Fort William, must be known to be
8o now ; and if there are reasons of state which onght still to discourage the avowal
or manifestation of that fact, those territories are (beyond all possibility of conceal-

*ment) so much more than factories, and so visibly British possessions and depen-
dencies, that subjects to any questions connected with religion, all the inhabitants
of them during their residence must owe a temporary allegiance, and must be for the
time “ subjects,” according to all the ordinary rules either of British or international
law. I will not fatigue those to whom this paper is addressed by a string of

, statutes and other acts of state, in which the Indian Presidencies are designated
as possessions of the kingdom of Great Britain and Ireland, or as British terri-
tories, nor will I do more than barely advert to the opinion of the Court of King's
Bench in England on the question whether they were within the Navigation Laws ;
or to the declarations in the 53 Geo. IIL ¢. 155, of the sovereignty of the British
Crown over all the territorial acquisitions; nor to that proclamation of a former
Governor General which we are told by a highly distinguished historian, was hailed
with, satisfaction by every Prince and Chief of India, when the supremacy of the
British Government was asserted, and somebody, but I cannot undertake to say
w1.th recision who it was, reluctantly assumed the duties of * Lord Paramount of
this Continent.” To satisfy the Governor General in Council of the difficulties
which a Court of Law must find in treating the Bengal Provinces as anything less
than British territories or possessions, of such a description that Christian persons
born in them are natural born subjects of the British Crown, and that foreigners

. Tesiding within them are subjects during the time of their residence, it may be suf-
ficient for me to bring to their notice some decisions of a venerable person whom
I have been accustomed to consider of authority almost oracular in questions of the
droit public, and of the law of nations. Iu the year 1800, Sir William Scott held
that there was no sovereignty in the Mogul which interfered with the actual
sovereignty of the British State, exercised through the East India Company ; that
Ihe territories were British territories ; and that the law of treason would apply in

full force to Europeans living there. He seemed to consider that the Hindu and
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V. Mahomedan inhabitants of those territories were in somewhat the same relation of
Yegislative  subjection to the British Crown as Jews in England: but that an American
Cuuncils;  merchant residing there, was as fully clothed with the British national character for
Courts of Justice; the time of his residence, as if he were in England, and Sir William Scott founded
Code of Laws, this decision, in some degree, upon information obtained from Sir Robert Chambers,
whom he had consulted, and who had recently returned to England after having
been many years Chief Justice at Calcutta.— Tte case of the Indian Chief, 3 Rob.
Adm. Rep. 28. 1In the House of Lords, August 12th, 1801, on the ground of
Madras being a part of the British dominions, and that all foreigners resident there
incurred the obligations of British subjects, it was decided in affirmance, I believe,
of a judgment of Sir W, Scott’s, that any permission given by the East India Com-
pany or the Indian Governments, without the sanction of the Crown, to American
inhabitants of Madras, that they might trade with the port of a country at war with
England was void, 3 Rob. Adni. Rep. App. B. 7. In 1806 Sir William Scott inclined
to think that the possessions of the East India Gompany were within the terms of the
Order of Council of 1665, declaring a particular right of the Lord High Admiral
to extend to all places “ within the Kingdom of England.”—The Maria Francoise,
6 Rob. Adm. Rep, 288, &c.

17. Upon these grounds and authorities I could not come to any other conclusion
than that, if the Act of the 13 Geo. I1I, c, 63, and the Charter of Justice of 1774,
which are the foundations of this Court, were at this time to be interpreted by
themselves, and not in reference to a scattered flight of subsequent enactments and
ordinances, the Court, throughout the provinces which constitute this Presidency
would have a jurisdiction, however inconvenient, over all persons who, according
to the ordinary rules of English law, should be subjects of the Crown, whether
absolutely or temporarily. But it is scarcely necessary for me to say that I do not
consider the Court to possess that jurisdiction in such a way as to be used for any
practical purposes at the present time. I am desirous only to point out the course
and manner in which the constitution of the Court has been affected; to establish
the fact that it is only by the Court that encroachments have been made, and to
make the Governor General in Council aware of the situation in which it is now
placed. :

18. The first obstacle which the Court encountered upon its establishment in
this country, was the upholding of the Nizamut under the Nuwab and his native .
officers in a state of complete independence of it. It is not to be doubted that if
Mr. Sullivan’s bill had passed, it was the intention of the Company 1o have
brought the whole of the Native Courts into subordination to it, and long before
this time it would have been done. When the present Supreme Court was sub-
stituted the jurisdiction similar to that of the King's Bench which was given to it,
and indeed its very title and the objects of the whole charter show that it was
supposed there would have been inferior Courts subjected to its superintendence,
A system correspondent to such intentions could not have been established without
the cordial co-operation of the Governor General and Council of the time, and
probably it ought not to have been attempted hut by very slow and cautious steps,
and supplementary enactments must have been made for securing the Hindus and .
Mahomedans against an abrupt demolition of their customs and usages. But
instead of any preparations of such a tendency, all things were maintained in a
posture rather of opposition than merely of separation, It is well known what
disgraceful scenes of discord and confusion ensued, and I have po inclination to
defend the spirit and manner of the proceedings of the Judges of the Swpreme 4
Court, nor even to assert that the supremacy of the Court had been sufficiently «
provided for by any practicable scheme. But this I must say in’ justification of
the Judges, that there was not that co-operation which they had expected from the
Government ; that the re-establishinent in 1774 of the Nizamut at Moorshedabad s
in its old form, was not a symptom of any inclination to promote that suberdination .
of the Provincial Courts which, I believe, was looked for and would have been «
gradually ;accomplished, if the Supreme Court had been a Court of the Company; -
and that if the Judges caused mischief by an exercise of their powers in the pro-
vinces, a state of circumstances was presented to them, in which they had but the -
alternative of abandoning that part of their commission. In the Minute of the
15th of April, it seems to be taken for granted that- the Judges overstepped their
jurisdiction, and that the 21 Geo. 111, ¢. 70, was "passed for that reason, but the
Act was passed, not because ‘the jurisdiction had been exceeded, but because it
e o] had
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bad been found difficult to exercise it without' conflict with' the Provincial Courts
and the Government. The 28th section provides indeed an indemnity for the
Governor General in Council and the Advocate General, for-their transgressions
of the law in opposition to the Judges, but no such indemnity will be found to
have been granted or required for the Judges themselves. ‘

19. The most important part of the Act of the 21 Geo.Ill c. 70, is the
acknowledgment by the Parliament of Provincial Courts existing independently of
the Supreme Court, and the declaration of the expediency and justice of preserving
to the Hindus and Mahomedans their peculiar laws and usages. Many circam~
stances contributed at the time to incline the Parliament to this course. and to these
it mey be useful to advert, as casting light upon the meaning of the Act. The
pation was struggling with the American war, the experiment of the Supreme
Court had not answered expectations; and had occasioned inconvenience ; it was
plain, that the attempt to introduce an English superintendence of the law on the
part of the Crown bad been made without any sufficient scheme or due preparation ;
a plan which might have been carried forward, if it had been promoted by the
Company as their own, had failed when imposed against their will. The Ministers,
to use a homely phrase, when they thought they had secured the administration of
justice to the Crown, had reckoned without their host. In some instances the col-
lection of the Revenue in India, on which every thing depended, had been impeded
by the dissentious which had taken place, Perhaps also it was thought desirable,
in the impending treaties with the maritime states of Europe, that India should
bear as little as possible the character of a possession of the Crown. Some things
in the Act are stated plainly enough. The Court is not to have jurisdiction in any
amatter concerning the Revenue, and, except in certain specified cases, no person is
to be subject to the jurisdiction of the Court by reason of his being a land-holder,
nor of his being employed by a British subject. The existence of the Provincial
Courts is not only recognised, but the Governor General in Council is confirmed as
a Court of Appeal, with a power of making regulations for them. But in this Act,
as in the former one, there is no plain statement of the relation in which the Indian
territories stood to the British Crown, nor whether any Indian natives were to be
comprehended under the term * subjects,” nor whether the Provincial Courts were

" to bave a concurrent jurisdiction with the Supreme Court, or an exclusive one ; nor,
if the latter, what were to be the limits of it. The phrase - British subjects” is
indeed used in this Act, and that of 21 Geo. III. c. 63, in such a way as necessarily
o exclude from it the Hinda and Mahomedan inhabitants ; but it is so used, that,
with respect at least to subjects not being natives of Great Britain, or India, sub-
sequent glosses have made it almost impossible to affix any definite understanding
1o it. Inthe 21 Geo. 111. c. 65, s. 28, British subjects in the service of the Company,
or licensed by them, are forbidden to reside, except under special license, at any
other place than some principal settlement, or within 10 miles of it: and by the
21 Geo. IIL €. 70, ss. 13, 14. the obligation is imposed on British subjects of re-
gistering the names of their native stewards, partners, or agents, This is sufficient
to show that the term was not intended to apply to the Hindus and Mahomedans 3
but when we endeavour to ascertain those to whom it was intended to apply, we
find considerable difficulties. In section 24, it is used only in opposition to
# patives,” and might be considered as comprehending at least all the subjects of
Great Britain born out of India, and this would be consistent with the use of the
same words in section 3 ; but this interpretation is, in some degree, made doubtfu}
by the use of the phrase ** British European subjects,” in section 18, which looks
as if there might be * British Indian subjects,” or else that British American, - and
'West Indian subjects were not included in it; and then in section 10, it is so ex-
pressed, that it has been recently supposed that it was meant to limit the meaning
of the term “ British subjects™ to natives, or the descendants in the paternal line
of natives of the island of Great Britain. This clause has made, and, unless it be
explained by the Parliament, seems to be likely to make sad confusion. It is
autterly out of the question to give it effect, according to the very letter. Unless
there was some contemporaneous act of the Irish Parliament, it would exclude
natives of Ireland, and my own opinion is, that it either was carelessly used, and
tbat in the interpretation of it by courts of law, a more extended sense must be
given to the words * Great Britain,” so as to include the territories of Great Britain
us fully as they are included in the 12gth section of the 33 Geo. IIL ¢. 52; or if
it be possible to suppose that an intentional use of the term in its literal sense may be
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V. accounted for at that time by the fact of a large portion of the subjects of the Crown"

Legislative  being then in a state of open revolt and civil war, the influence of an expression
, Couneils;  thiug used upon a transient occasion, ought not to be preserved and carried down
Jourts of Justice; £ . . .
Code of Laws, . f0r the purpose of warping so important a matter as the meaning of the phrase
¢ British subjects ” in subsequent statutes, To my great surprise, however, I have
been told, that two learned persons, whom I hold in the highest respect, and who
have had unusual opportunities of becoming acquainted with India and its esta-
blished relations with the United Kingdom, have recommended, upon the ground
if its being in accordance with the general understanding of the term in India, that
if a declaratory act should explain the meaning of * British subjects,” it should be
limited to those who have been born in ‘Great Britain, or perhaps in Ireland, or
who can prove a pedigree in the paternal line from a native of one or other of those
istands. This would exciude from the class of British subjects, and in a great
measure from the rights and obligations of British law in India, the natives of
Guernsey and Jersey, of Jamaica, Barbadoes or Canada, or the Cape of Good
Hope, of whom there may always be many in his Majesty's army, in the profession
of the law, or engaged in merchandize ; and it would put them in the same relation
to the law, in most respects, as the Hindu and Mahomedan races. This would be
an innovation, I apprebend, of a very serious nature in the system of laws by which
the colonies and dependencies of England are bound to the mother country and
the throne. Nor is it only the natural born subjects whom it would affect, but all
who may become subjects by cession or conquest. This is a case now pending in
the Bupreme Court, in which the fortune of a young person, who has returned to
India after being educated in England, is in the hands of the Court, and is of very
considerable amount. The Court can scarcely stir a step in the matter without
deciding whether the father of the infant is liable to its jurisdiction, and unless he
is so, it will be impossible to make a satisfactory decree. This fatheris a Christian
inhabitant of Chinsurah, of Dutch descent, and is believed to have been born there
before its cession to the British, and whilst it was a Dutch Settlement. Is this
man now one of those persons * who have heretofore been distinguished by the
appellation of British subjects?” If not, has the Provincial Court which was
established for the preservation of Hindu and Mahomedan laws and usages, an
exclusive jurisdiction over him? Is the infant to seek there a decree which she
cannot obtain in the Supreme Court; and what is the Supreme Court to do with
the fortune of which it has taken charge, and respecting which it cannot make any
sufficient decree without having the father before it? Other questions of a very
serious nature are connected with these. Would the Governments of France or
America think that one of their subjects, of whom there are many in the provinces,
had been treated according to the “ Comity of Nations,” if he were to be convicted
of an offence in a Provincial Court, which would be incompetent to try an English-
man, who would be entitled under a similar charge to be tried by a Jury and by
European laws ? .

20. Subsequently to the 21 Geo. IiL ¢. 70, furtber doubt has been thrown upon
the meaning of the terms “ subjects ” and * British subjects ” by the various appli-
cations which have been made of them in statutes and charters relating to ladia.
I cannot undertake to enumerate at present all these instances, and a few will be
sufficient for my purpose. Where the word “ subjects ” has been used alone, as in
the 26 Geo. IIL <. 57, 8. 29, it would seem to have been meant to be taken inits
fullest sense. Suppose a Bengal Lascar, belonging to one of the Company’s ships,
murders one of the crew on shore, in the island of .Johanna or Sumatra, would it not
be within the remedy intended to be provided by that Act, that he should be
amenable to the Court of Oyer and Terminer at Calcutta, upon the ship’s arrival in
that port? Yet, if this be so, it makes it extremely difficult to say that the same
Court has not under that Act, if in no other way, a concurrent jurisdiction with the
“Provincial Courts over the Hindu and Mahomedan natives of tbe provinces under
British Government. There is still more difficulty, however, as to the application
of the phrase ¢ British subjects.” In the 24 Geo. IiL c. 25, s. 37, these words
include all for whom relief is provided as creditors of the Nabob of Arcot  In the
24 Geo. 111 ¢. 25, ss. 45. 50. 64, and the 26 Geo. IIL. c. 57, $8. 3. 30, and the
35 Geo. 111 c. 52, s. 62, they are vsed to describe all against whom penalties are
given for corruption or extortion. In the 33 Geo. 111 c. 52, s. 98, which is con-
nected with 53 Geo. 111 ¢. 1535, s. 108, British subjects are prohibited from residing
at more than 10 miles distance from one of the principal settlements, andlthese

clauses
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clauses have so plainly @ connection with the 33 Geo. IIL ¢. 52, s. 129, thatit
would be impossible to affix any less extended meaning to the words as they are used
in them, thao that which is given in s. 129, namely, subjects of His Majesty, of or
belonging to Great Britain or the islands of Jersey, Guernsey, Alderney, Sark, or
Man, or Faro Isles, or to any of His Majesty’s colonies, islands or plantations in
America or the West Iodies ; and I take it to .be certain, though I have not the
Irish statutes at hand, that the Acts which were passed by the Irish Parliam®nt
about the same time as the 33 Geo. IIl. ¢. 52, placed natives of Ireland exactly
in the same predicament as those of Great Britain and its dependencies ; and if
this be so, there would be ne good ground on which the natives of any African
colony or of New South Wales, the Mauritius or Ceylon, could now be distinguished
from the rest. Inthe 39 & 40 Geo. Il ¢. 79, s. 2, and in the 53 Geo. IIL
¢. 155, ss. 105, 106, 107, the term “ British subjects™ seems also to be used im
opposition only to natives of India, to include all subjects not bora in India, and te
exclude all who are born there, which, however, must necessarily be subject to an
‘exception which is to be understood, though it be: not expressed, of those whe are
British subjects in right of a British father or paternal grandfather ; but in the 4oth
section of the last-mentioned Act, the words. * without the limits of the Company’s
Charter,” leave it again doubtful whether, in that statute, patives of the Cape of
Good Hope, New South Wales, or Ceylon or the Mauritius, are or are not meant
to be included by the term ¢ British subjects.” The expediency of affixing some
precise meaning to these terms has been.much more urgent than: it was at an earlier
period, since the Charters of the Madras and Bombay Courts have expressly limited
the jurisdiction of those Courtsin certain cases to such persons as have been hereto-
fore described and distinguished by the appellation of * British subjects.” It would
seem that it is only the representatives of such persons who can demand to bave the
assistance of the Ecclesiastical Court at either place, and that even- the representa-
tives of a Christian inhabitant of Madras, if he was not within that appellation of
* British subjects ” during his life, could not insist upon having either probate or
administration, though I know that it has been the constant practice to grant both
upon request, even to the representatives of the Hindu or Mahomedan inhabitantsi
1 have adduced only & small portion of the instances in which this important ex-
_ pression of “ British subjects ” is vaguely applied in the statutes, and it is not
only by the statates that it may be shown how little thereis of any general under-
standing of the meaning of it. The Charter of Charles IL. in 1669, purports to
make all the inbabitants of Bombay, and their descendants, British subjects, and
seems to have intended to- confer the same right on the inhabitants of other places
which might subsequently be acquired by the East India Company. The conven-
tion with France, dated at Versailles, August 31st, 1787, stipulated that Frenchmea
should have the same advantages in India in the administration of justice as His
Majesty’s subjeets. I forbear to make any inquiry as to later treaties, Im a work
which 1 have heard attributed to Sir John Macpherson, a former Governor General
of India, and which was published in 1793 for the information of Parliament at
that period, it is repeatedly stated that Armenians and Frenchmen in Indie are Bri-
tish subjects. Sir Christopher Robinson, in his Admiralty Reports, is led to suppose,
by the use made of the terms by Sir William Jones, that they include all the in-
habitants of the provinces ; and in a ease, it the third volume of the Reports of the
Court of Nizamut Adawlut, recently published, I find one of the Judges, and the
very accurate and eble reporter, using the term as synonymous with the expres-
sion of * native subjects of the British Government,” which occurs in Regulation V.. of
1809. Perhaps, if I were asked what I myself should say approached to a criterion
of any question, whether a person is within the meaning of this expression as it is
Jused In the_statutes and the later charters, it would be,  whether he is a subject by
any other title than that of birth within British India,” and that, if he is & subject
in.any other way, he is a British subject according to the meaning of the Madras
-and Bombay Charters; but that, if he has no other claim than that of birth in
British India, he is not. But this rule includes more persons as British subjects
thap the Company’s advocates admit to be of that description; and it exciudes
some whom I regret to see excluded. 1 have a strong opinion of the impolicy of
establishing a name and test, which is to make of the illegitimate children of
Englishmen, and their Christian persons, a separate and inferior class; and the
Act of the 21 Geo. IlI, c. 70, out of which all these perplexing distinctions have
sprung, had but for its avowed object the securing to the Hindu and Mahomedan
inhabitants their ancient laws and privileges, and was not apparently intended to
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V. affect any rights of the Christian population, for whom it made no provisions, and
Legislative  who, consequently, if they are not under the jurisdiction of the Supreme Courts,
c Coundlls; can scarcely be said at present to live under any positive law at all. This uncer-
ourts of Justice; . p . . . . L .
Code of Laws, . tainty extends its mischievous influence in many ways. If Christians born in the
provinces are not to be included in the term * subjects,” it would seem to follow
that the provinces, even now, are not regarded by the Parliament as properly and
strictly British territories; and if not, the questions, which of late have been made
as to the powers which the Supreme Court has hitherto exercised, as necessarily
incidental to the most limited construction of its jurisdiction, would come to be of
real difficulty. The Minute of the 15th April complains of the appointment of
receivers of rents in the provinces, and even of writs of fieri facias against the
goods of British persons being executed there; and at Bombay it seems to be main-
tained, that the Court, without leave of the Governor in Council, cannot compel
the attendance of a native inhabitant of the provinces as a witness, even on an
indictment. I have always supposed, and still maintain, that these powers and
others are necessarily incidental to the determination, by the Supreme Courts, of
“any causes at all; but if the provinces are territories of so anomalous a character,
that Christian persons born there have not the name of subjects in the British
statutes, I should not feel quite sure what arguments migbt be sustained upon the
other questions. The illustration of the doubts in which the jurisdiction of all the
Courts in India is now involved might be extended much further. I understand it
to have been decided, that the Court at Bombay has no right to issue a habeas
corpus ad subjiciendum, nor other mandatory writs, to native inhabitants not liable
to what is termed its ordinary jurisdiction. Now, taking the ordinary jurisdiction
of the Court to be over British subjects, and those in their service throughout
the whole Presidency, and over all persons whilst they are inhabitants of the island
of Bombay, what persons are they over whom it retains any extraordinary juris-
diction after this decision, and what is the nature of that extraordinary jurisdiction ?
Who are thuse liable toit? Who are meant to be included in the Admiralty jurisdic-
tion of the Court by the 53 Geo. 111, ¢. 155, s. 110, and to be excluded from it by
the Bombay Charter, in the clause which may be found in the printed copies at p. 437
The direct contradiction between the statute, and this part of a Charter granted
11 years after the passing of the Act, is only another instance similar to that which
I noticed in the first paragraph of this paper, relating to the Revenue ; and I could
adduce others. Both of the statutes which authorized the Charters of the Madras
and Bombay Courts, expressly provided that they should have the same powers as
the Court at Fort William, but the Charters themselves purport to give powers
much more limited. In this case, are the statutes, or the Charters made under
them, to prevail ; and how far do the Charters of the new Courts affect that of the
older one? Are the limitatious on-the powers of the new Courts void, as giving
powers different from those of the Calcutta Court; or are the powers of the Cal-
cutta Court altered by the Charters of the new Courts? An instance of the import-
ance of these questions is presented by the opposition recently made at Bombay
by the Government, to the writ issued into the provinces for the purpose of com-
pelling the production of a native witness. There is a clause in the Madras and
Bombay Charters, which purports to prohibit the Courts from compelling the
attendance of native witnesses, at least in civil cases, in any other way than they
would be compelled to attend a Native Court. This is resolving the necessity of
attendance into the will of the Governor in Council, who can regulate as he pleases
‘the practices of the Native Courts. Then is this clause restrictive to that extent of
the process of the Court ut Fort William, as well as at Bombay;or is it restrictive
of neither? The question is not whether the Courts, ify 4 matter of pure discre«
tion, will attend to such an indication of what has been thought right by those who
advised His Majesty in the wording of the Letters Patent ; but whether the Courts
have or have not a right to refuse a subpana, or & habeas corpus ad testificandum
Sez also 26 Geo, 3, 10 @ suitor, a dependant, a prosecutor, or & culprit; and whether,.upon a mandamus
57-28; & 1Geo.4, issued under the statute of 24 Geo. IIL ¢. 25, by the Court pf King’s Bench ia
109." England, directing the Judges in India to take evidence in & suit pending in Eng~
land, they would be authorized to state, in their return to the mandamus, that,,'t'hey
had declined to procure the attendance of some jmportant witness, because 1t
would ooty have been consistent with the rules of practice established by the
Governments for the Provincial Courts., '

21. Enoug!i (pé_rhaps has been said to make it understood, that it bas not been
my purpose, in this paper, to extol the present constitution of the Supreme Court,
T e - 'oer
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“por to maintain that its jurisdiction is’conveniently settled. But I could not dis-

miss the Papers which have been laid before the Judges, without showing, that so
far from encroachments having been made by this Court, the Court which was in-
tended at first to have been in reality a Supreme Court, has in fact no Court below
it except the Court of Requests, not even a single Court of Quarter Sessions having
‘been called into operation ; that whatever alterations have been made of the powers

_ of the Court, bave had the effect, not of enlarging, but of restricting them; that

- -

this has not been done in a direct and manifest way ; but the original Charter has

‘remained unrevoked, and its provisions, intended for a very different state of things

than the present, are now to be construed in conjunction with a variety of subse-
‘quent laws, through which it has from time to time been indirectly and uncertainly
influenced ; sometimes by the setting up of counter institutions, susceptible of per-
petual modification by the Government alone, and without its having been made
clear whether they were to have concurrent or exclusive jurisdictions ; sometimes
by declarations of 4 part of the jurisdiction of the Supreme Court, iu such a way as
to leave it to be doubtfully inferred that the expressio unius was meant to be the
exclusio allerius ; sometimes by ordinances, which, to persons unacquainted with'
India, may bave borne the appearance of being simple and of little consequence,
but in which the most important consequences have been'involved; some-
times by flat contradictions, which the Judges are to reconcile as well as
they can. " In addition to all this, by the obscurity in which the -dominion
‘of the Indian territories has been left, and by the uncertain use of the terms
“ subjects” and * British subjects,” the very alphabet, or at least the elemep-
tary terms in which the limits of the jurisdiction must be expressed, have been .
made as it were 4 foreign tongue. I blame no one for this, but I confess that it
rather exceeds my patience to find the. Court blamed for the inconvenience which
has been the consequence of it. I am deeply sensible of the extreme difficulty of
legislating by Act of Parliament or Letters Patent upon the internal affairs of

India; Ireadily admit that the first establishment of the Supreme Court at Calcutta

was hastily and improvidéhtly made, and that it stood in need of corrective or sup-
plementary enactments ; but I cannot acquiesce in imputations of encroachment

" Bgainst the Judges, because the laws, which they are sworn to declare, have been

imperfectly adapted to the circumstances in which they are to operate; such as

_ they are, I have been conténted to make the best of them, “ Quse usu obtinuere si

non bona, apta saltem inter se sunt,” and by something like a spontaneous adap-
tation of imperfections to each other, the anomalies of Anglo-Indian law, of

- which but & small part is comprised in the foregoing statement, have had less of

evil effect than might be imagined. I have now assisted for eight years in two
of the Supreme Courts, without witnessing in them any difference with the Indian
Governments, and without having found it necessary to ask for assistance or
remedial interference from any of the authorities at home, nor should I have
thought now 6f detailing the embarrassments which are incidental to the discharge
of the duties of my office, if it had been possible to dismiss without vbservation
the remarks upon the Courts which the Governor General in Council, with a
fairness which I feel to be a substantial obligation, has permitted the Judges to
read. Having gone into the subject, I will add, that the defective arrangements

- under which it has hitherto been possible to act, it may be more difficult to manage

hereafter.' The bpening of the trade to India has necessarily produced, by degrees,
& greater intercourse between the inhabitants of India and those of the rest of the

" word, that intercourse could not continue long without other persons than the
“natives finding their way into the provinces, and abiding there; the Provincial

Qom:ts in the course of half a century have been gradually acquiring strength and
consistency ; there was obtained for them, some time ago, a concurrent jurisdic-
tion ‘with the Supreme Courts in some cases, and claims are now made by mem-

* bers of the Governments that their old jurisdiction is exclusive of all other, even

to’ the extent of prohibiting the process of the Supreme Courts from running into
the territories within which the Provincial Courts act. At Bombay, the Governor
in Council and the Court have recently been in open contlict, and even here, where

" a perfect good will has subsisted, powers, without which it would be impossible for

the Supreme Court to decide any suits at all, or to comply with peremptory enact-
ments of the Parliament, are called in question and impugned. Of the incon-
veniences which exist and which in these circumstances must increase, I am so far
from thinking that the pupers sent to us by the Governor General in Council have
In any way presented an exaggerated statement, that'l am satisfied they do not

520. E, L y advert

V.
Legislative
Councils; .
Courts of Justic(
Code.of Laws.




V.
* Legislative
Councils;
Coutts of Justice;
Code of Laws.

i y————

g4 .. APPENDIX TO REPORT ON THE

advert to .the most important of them. It may be sufficient to sdy, that in the
Ship Registry and the Mutiny Acts there are several which have not been mens
tioned. )

22. It is not without much hesitation that I proceed to suggest remedies for
these evils. I have no means of learning here the views of those to whom it
belongs to give any new forms to the Government of India, and what these may
be will probably be determined by circumstances of political expediency, which ara
beyond the horizon of the point at which I stand ; there are some whom it is likely
I may offend by the plainness with which I must state my opinions if I state them
at all. But I apprehend it to have been the wish of the Governor General in
Council, that any view which might be given of existing defects should be accompa~
nied by a corresponding view of arrangements adopted for their removal, There iz
one method proposed in the Minute of the 15th of April which is at least simple,
and which would effectually avoid the necessity of any further arrangements;
namely, that all the proceedings of the Courts should be according to the will of
the Government. The surprise with which I first read this made me-read it more
than once, and if it is possible to construe it as meaning only, that the process of
the Courts, and with some exceptions the laws which they have to administer, should
be liable to be altered from time to time, when they should have been found incon«
venient, by a well constituted Legislative Council in India, which should itself bg
really subordinate and accountable to.tbe' Crown and Parliament, my assent to i¢
has been already expressed ; but if, as the language of the Minute seems to import;
it is intended that the judgments-and orders of the Supreme Courts, though made
according to law, should have effect only by the permission of some other branch
of the Government to be given afterwards, or even that the Governor General in
Council, as at present constituted, should have the right of altering and limiting the
powers or process of the Courts, I beg that my dissent from that plan,;and an humble
protest against it, may be considered as expressed by me in the most unequivocal
and strongest terms. I know that the Governor Generakin Council may even now
make what orders he pleases in his official capacity, and that there is no tribunal

- in India to which he is answerable, and that this immunity is in a great measure

extended to those who act under such orders. I am well aware also, that the
Courts of Justice have no means of enforcing the laws which they declare, unless
the Government be pleased to assist them ; but at present a grave responsibility,
in theory at least, is annexed to any refusal to assist in carrying the law into execus»
tion, and a more serious one to any positive opposition to it, and neither the one
nor the other, I apprehend, would be deemed justifiable in the British Parliament,
except upon the ground of urgent circumstances. But the object of the Minute of
the 15th of April, if I understand it, is that an interference of the Government with
the proceedings of the Courts should be an ordinary operation, and should extend
to the annulling of judgments already made, subject only to the general respon.
sibility which is attached to all other acts of Government. Of this I never can
express an approbation, until I am toid by the sole competent authority, that it has
* been thought right to make the sovereignty of the King in Parliament only nominal
in India, and that there shall be no law there which is not liable to be altered by
the executive branch, and not only with prospective but retrospective effect. The
Governor General in Council is, both in the theory and practice, almost entirely
the organ of the Company. The Commander-in-Chief, who according to usage 18
one of the Council, is also indeed an officer of the Crown; and the Governor
General is only for a time connected with the Company, and in rare instances

" a person may be found in that situation who bas been in India before, and who

has talents, information and firmness, which enable him to act in a great measure
by himself, but in the long run it is the Company which gives the whole toneand
character to the acts of the Government. The President and Board of Commissioners
have by statute the amplest rights of control and interference, but after all it is in the
Company and its servants only that there is an intimate and familiar knowledge of.-
Indian affairs, and an uninterrupted and continual bias of them, they present @
medium through which it cannot always be possible to see distinctly. In short the
Board of Commissioners and the Parliament have even now not so much of the reality
as of the right and name of the sovereign powers, and if it were provided that the only
Courts to which the Company’s servants are now amenable in India were to be
subjected to the orders of the Governor General in Council, I say that the Com-
pany and their servants would at once be sovereigns in India in all but the name

‘ © and
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sud the right, and-sovereigns uncontrolled by -law. . It.is with reluctance, ‘but
surely not without being called upon to do so, that™ I touch upon matters such as
these. It certainly is not from any ill will nor prejudice. against the Compauny,
nor those connected with it, to whom I am not insensible that both .Jndia and
England owe incalculable advantages, and to wliom “fnmsmuch - as I believe upon
& deliberate conviction that the existence of a political body eorporate is necessary
for the Government of India by England, I hope to see all their lawful powers of
Government, vast as they are, continued and confirmed, The inaccurate and con~
fused enactments and ordinances which have been noticed in the preceding part of
#his statement might be set right with comparative ease, 'if they were merely verbal
and ot connected with faulty arrangements. and misunderstandings which lie
deeper in the Indian ‘system. There is an utter want of connection between the
Supreme Court and the Provincial Courts, and the two sorts of legal process which
are employed by them. Lamentable as it is that such a feeling should exist, the
exercise of the powers of the one system is viewed with jealousy by those who are
connected with the other; every Court in India is liable to be'perplexed by the
obligation which more or less is imposed upon all, of administéring three or four
different sarts of law to as many classes of persons. 'That which is before all other
things desirable, and” without which the root of these mischiefs never will be
reached, is thé obtaining a clear and steady view, and the establishing a general
understanding of the just rights in velation to India and to each other, of the Par-
liament, the Crown, the Company, the British people, and the Indian people. It
anay savour of presumption to lay down the law in matters of such high import-
ance; but -on the one hand I am'satisfied that no two persons can talk about
India without misapprehending each other if they are not previously-agreed as to
these points, and on the other, I.do not believe that there is so much of a positive
and fixed difference of opinions respecting ‘them as there is of an’indistinctness

and fluctuation which e plain statement may remove. sufficiently for ny prederit’

purpose. The Parliament, I conceive, has the whole right of legislation, except-
ing so much as it may havk delegated, and even in that case it retains the right of
revaking, modifying, revising, controlling and superintending. The Crown has the
sovereignty, with which many.dormant rights :are connected, and the power of
eontrolling and directing the executive government, and of making orders for
every thing which is not otherwise provided for by the Parliament, or by the laws
of thé United Kingdom. - At present the Crown appoints also the Judges of the
only Courts to which British persons are generally amenable. 'The Company, to
whose rights of property my present observations have no reference, are in possession
throughout India of the whole executive powers of Government in subordination to
the Crown, and upon a somewhat different footing from the rest of the particular
powers in Bengal, Behar and Orissa, of collecting and managing the whole revenue,
of administering justice amongst the Indian people, and of maintaining an army,
and they have strong claims both of justice and expediency to the continuance
of these powers in their hands, and those of their numerous officers and ser-

vants a3 long &s it can be made to consist with the. real interests of the-

British and Indian people, and with the rights of the Crown and Parliament.
The British people are entitled te all the benefit which, by the efforts of
the Parliament, the Crown and the Company can be made to result to them
" from a mercantile and general intercourse with India; it was for this object that
the Company was created, it was only upon the ground of their exclusive pri-
vileges tending ultimately to - this object, or in some other way to the common
good of the nation, that the grant of them could at first have been maintained to
be lawful. The Indian people have not any real interest which is at variance with
those 1 have mentioned ; no other calamity could happen to them half so frightful
as' that the British Government should terminate; and good regulations would
make a steady and gradual increase to an indefinite extent of the intercourse be-
tween India and England a blessing to both. If, indeed, we were to take up the
detestable doctrine, that India is valuable to England solely as it is capable of
yielding a surplus revenue to be appropriated by the latter, it would be plain
enough that the interests of the two people are at variance ; but if the object of
the intercourse of thie two nations be not to take money out of the pockets of one
and put it into the pockets of another, but to interchange all good, whether physi-
cal or moral, which may be in the possession of either, and to obtain a wider area
aad more varied opportunities for the exercise, -in right actions and to good pur-
poses, of the faculties and energies of both, then there is but one interest, howso-
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v ever it may be obscured and hidden, and the paths to it may be crossed and per-
Legirlative  plexed by our imperfect intellects and free-will.. Of these rights .and powers, the
" Councilss  partjeular points to which my observations are directed are those of legislation and

93'?“’2‘{:’:3:” the administration of justice. - The legislative power belongs of right ‘to the King
oce e " in Parliament, but in fact is principally exercised by the Company ; for the Regu- -
lations of the Governor General in Council are at -present the effectual legislation
of India, and the Parliament, from dn unaveidable ignorance of the internal affairs
of India, has had very little to do with these laws - either before or after they were
made. ‘The whole administration of justice was dnce on the point of falling into
the hands of the Company, -when an awkward attempt was-made to take it for the
Crown, ‘which has ended in its being broken in two, and its being left in its present
digjointed and inefficient form. To rectify this state of things, the first object
seems to be, that each of these departments of government should be placed more
distinctly under on€ head ; that something should be conceded to the Company on
the one hand, but that on the other the power of legislation should be secured
. much more firmly and substantially to the Crown and Parliament than it is at pre~
sent. If the Company should cease to be in India a commercial body, and bes
" come entirely a political organ of Government, T should see no objection against
leaving to it all ‘the ordiary administration of justice; but adequate securities
must in that case be provided against any invasion of the right of making laws, by
the exercise in othér hands of a right of interpreting them. . I could approve of a
change by which every Court in India of primary and ‘original jurisdiction might
become wht is called a Company’s Court, -if by means of 2 well constituted Court
of Appeal it could be made tolerably certain that the laws should be administered
in'the spirit in which they were made, ‘and if by the help of a subordinate Legisla~
tive Council in India a'real and effective revision' of ell Indian laws and regula:
tions by the King in Parliament could be kept in operation. In other words, to
put the ordinary adniinistration .of justice in India upon a’ good and durable
footing, it seems to me that all the officers by whom it is to be conducted ought
to be appointed immediately by the Crown, or -ail-by the Company, and that
the latter is more’ practicable than the former; but that to secure the right. of
making laws from being defeated by the mode of putting them in- action, there
ought 'to be a Court of general appeal in India, *of which it should be the
main object to keep the’ two powers of making and - of dispensing law in acs -
cordance and union with each other, and that to enable the Parliament to
be . really the - Legislature of India, there should be in India a Legislative
Council, subordinate and responsible to the Parliament.. Of these two . great ~
links ‘of the political relations of India with the United Kingdom, the mode of
establishing one has been under consideration in the earlier part of this Paper. Of
the Court of Appeal, I should say that all the Judges ought to be appointed by the
Crown, but that a considerable portion of themr, perhaps the majority, should be
taken from amongst the Company's servants, and that the jurisdiction should
be chiefly upon ‘appeal from thie Superior Provincial Courts, one of which should be
established in Calcutta. Whether there should be an entirely distinct system of
Revenue Courts, whether the Court of Appeal should have a general superinten-
dence of the proceedings of the Provincial Courts by some shorter process than
formal appeals, and whether it ought not to have an original penal jurisdiction over
offences of a high nature, are matters which would require & more minute con-
sideration than I can at present give to them. All the Provineial Courts and Courts
of Circuit should have the power of administering law to British as well as to Indian -
persons, together with a general superintendence over the Zillah and inferior Coiitts -
within given districts.  For the present it would not’perbaps be necessary that ‘the
Jurisdiction of the Zillah Courts should be altered, but upon this poiatal £m ‘not
entitled, by a sufficient knowledge of the provinces, to speak with any confidence.
If regular and permanent circuits could not be at once established sthroughout all
India, the existing eircuits might be sufficient for a while, or in addition particular
circuits might be appointed by the Provincial Courts, from time to time, with suf>
ficient public notice; and the trials of actions commenced in the Provincial Courts” -
might be so appointed in particular parts of the circuits as to’prevent as much as
possible the expense and troublé:of bringing witnesses from a distance. If British
persons were to be generally aménable to the Company’s Courts, those Courts must
be made capable of administering justice according to the principles, at least, if not -
the exact rules of Bfitish law; and.er this purpose the Company would have to take
into their service, or to educate a sufficient number of English lawyers, to afford the
© ’ assis'ancz

3



AFFAIRS OF THE' EAST INDIA COMPANY. by

assistarice of a Judge of at least one to -each: of -the.superior - Provincial- Courts.
At first -it'would be necessary, as at’ present,’ that actions -against Mahomedans; .
Hindus -or British - persons, - should - be-- determined- by - Mahomedan,* Hindu. or
British law, . according: as the defendant -might -be-of one or other of these classes ;
but-this is really so strange a practice that it-must be put an end to soon, and in less
than another period of twenty years,-a well constituted Legislative. Council might
make oné code' of municipal law, -applying,- with a few peculiar exceptions, to-all
persons in India. - The Jaws -of marriage -and.of succession to-property, including
the law of adoption, would perhaps be almost the only permanent and insuperable
peculiarities; and by requiring that in adoption, the intention of the adopting party
should be expressed in writing, this act might be put pretty much on the, footing of
other obligations and engagements. .. . . . . .. ) .

23.-The Governor General in Council has been 50 good as to give the Judges the
opportunity also of expressing their sentiments respecting the free admission of all
the subjects of the British Crown into Iadia, with. the liberty of purchasing and
holding lands. This is a subject on which I feel that my opinions are not entitled
to much consideration, and I have never applied myself to it in such a way as to be
able to go into the details. I have always apprehended it to be an inevitable con-
sequence of a free trade, that the British merchants and agents must not only pass
to and fro in the interior of the country, but that they must become connected with
the cultivation of the soil, * This has, in fact, tuken place to a considerable extent,
and it seems to be now only a question of degree, not whether British persons shall
hold lands atall, but to what extent, in what way, and under what regulations they
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shall -hold them.. . Decided opinions -are expressed by his Lordship the Governor

General in Council, and are known to be also entertained by the Secretary in the

territorial department, whose great abilities, experience and caution, and especially -

his intimate knowledge of the:revenue system, pive to his conclusions peculiar
weight and value. These have considerably diminished the apprehensions which
1 had been taught to feel of "the consequences of any great and sudden innovation
in this respect; and there.was no need of. them to satisfv me that * colonization,”
which, in reference to India, and in the ordinary acceptation of the term, has always
seemed to me to be sheer nonsense or something worse, is not what is thought of by
the Government.; .But there is no view, which { am able to,taks of the subject in
which it does not eppear to be a matter of difficulty, and one which would require
many and resolute arrangements to throw..all doors open, and- to. let those come
who might choose to come, and those buy, who were able.to buy, could scarcely fail
to produce canfusion, there would be a danger. at least of many persons. coming
here, without adequate means .of providing . for themselves, under the mistaken
notion, .that their .own labour or skill would suffice,. . Destitution, in India, is to-an
European a state of extreme . wretchedness, and a wearisome but certain road to
premature . death. . The natives in many.parts of India, though.not so much in
Bengal ‘as :elsewhere, .would be. greatly annoyed. by European settlers, especially
where the village. system prevails. . English landowners, might be expected to give
a great deal of trouble to the revenue department. . The rigid system of the. land
revenue would probably. be too strong for them ; but what opposition might they
not excite against any increase or alteration.of, the Sayer duties, or the imposition
of other taxes, which in the course of time will, in all likelihood, become necessary.
An enthusiastic proprietor of a zemindary might make it a focus of missionary zeal,
which, ,would disturb a province. New. Courts of Justice, and. with, increased
powers, would be wanted.. I should think that, if the experiment were to be tried,
it had better be confined at first to this Presidency, and either to a large district
round Calcutta, or to the immediate vicinities of the superior Provincial Courts,
which arrangement need not prevent British persons from occupying indigo, coffee,
and cotton factories in other places, in the same way as they now.do. When I
have been led into conjectures as to the future destinies of India, it has sometimes
struck me, that a time might come when there would be an attempt to establish,
to. @ certain extent, a landed aristocracy, by assignments of the land revenue of
particular districts in which it has been permanently settled, with such seignorial or
magisterial rights as the Government might be able and willing to annex to the
grant.  Whenever such assignments could be sold for more than 20 years purchase
of the existing revenue, there would be a present gain to the Government, if the
purchase money were to be applied in redeeming debt on which so much as five per
cent. interest was payable ; and if the assignments were not to be made beyord the
" 320. E. L3 - extent
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V. extent of the territorial debt, I do not see how any claims of property of the Com-
Legislative  pany upon the territorial revenues, whether real or erroneous, could be affected one
, C°“‘;°;l:s;. way or the other. If such assignments were to be made to persons who had been
'&ﬁzfmﬁf’ -long in the Company’s service in India, or to other persons well selected, there
would not be much risk in letting other British persons purchase or farm lands
under them. For a considerable period it might perhaps be desirable, that these
grants should not be inheritable, but that although they should be of the entirety,
yet a condition should be annexed for the sale by the executor or adwinistrator
within a year after the death of the grantee; certain condltions of residence in
India might-also be imposed.

24. In consequence of the determination respecting Penang, which is understood
to have been made, it seems to have become unnecessary to say anything on the
papers which relate to it. I am sorry that I have not been able to compress my
observations within narrower limits, but I will not conclude them without offering my
sincere thanks to the Governor General in Council, for the communication which
has been made to the Judges with so much candour, and so much in a spirit of con-
fidence, nor without expressing an earnest hope, that it may not be thought any
undue advantage has been taken of this liberality, but more especially that in the
vindication of the Court, which I have felt myself called upon to make, there is’
nothing which can tend to interrupt or impair the good will which has hitherto sub-
sisted between the Judges and the members of the Government, for all of whom
I beg leave to assure them, that I entertain a cordial esteem and perfect respect,

Garden Reach, Calcutta,
2 October 1829. . (signed)  Charles Edw. Grey.

—No. 21. &

MINUTE by the Hon. Sir J. Fraﬁks; dated 23 Sept. 1829.

RIGHT HON. LORD, AND HON. SIRS,

IN reply to your Letter of the 14th July last, addressed to the Judges of the
~ Supreme Court of Judicature at Fort William, in which you were pleased to pro-
pose to their consideration, that the Members of the Supreme Government and the
Members of the Supreme Court of Calcutta should be constituted a Legislative
Council, with power to enact laws for the guidance of the several Courts established
by the King within the territories of the East India Company, and for the regu-
Iation of the rights and obligations of all powers subject to their authority; and in -
which you expressed your desire that, should our sentiménts. conéur with those
entertained by you as to the expediency and necessity of ®nldrging the legislative
powers of Government, we shoul.d state the eonclusions fo which a consideration of
the subject might lead us in regard to the mode jn .which such powers could best
be exercised, and the limitations to which the exercise of them could best be sub-
jected. I have the honour to submit to you the sentiments an attentive consider-
ation of the subject of your Letter has induced me to form. ’

Three questions arise upon that proposal :

1st. Whether the Members of the Supreme Government and of the Supreme
Court should be constituted a Legislative Council, for the purposes mentioned in
your Letter. '

2d. As to the mode such powers could best be exercised. .
3d. As to the limitations to which the exercise of those powers could be best
subjected.

L3

And to enable me the better to explain the grounds of the opinion I have
formed upon these questions, I,

1st. Shall recur briefly to the powers given to the Governor General of this
Presidency in Council ;

ad. To the sources whence those powers are derived ;
3d. State
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3d. State over whom, and with reference to' what constitutions and codes of laws
those powers are exercised, and the consequent difficulty in the station of Governor
General in ‘Council, from the imperfect constitution of the Council.

1st. The powers of the ‘Governor General and Council, are those of a govern-
ment to make laws, rules and regulations, political and civil, within the Company’s
territories in India, (subject to such restriction as is provided by the statute
13 Geo, TIL ¢. 63, s. 36;) and as time and occasion may require, to modify and-
administer those laws, rules and regulations for the publie good. .

2d. They derive those powers partly incident to the high offices they hold by
appointment of the Honourable the East India Company, whose powers are de-
rived to them from grants and charters of the Crown, and enactments of the Legis-'
lature of Great Britain, that confirm and enlarge the powers of the Company.

1669.—1 refer first to the grant of the island of Bombay to the East India‘Com-
pany in the year 1669, (before that time incorporated), to them and their successors,
By that grant the General Court of Proprietors, or the Governor and Committee
03 said Company, are empowered to make laws and constitations for the govern-
ment of said island and its inhabitants ; and to impose fines and punishments not
extending to take away life or -member,’ so that the punishment should not be
repugnant, but as near as may be agreeable to the law of England ; and a proviso

was made thereby, that the East India Company should enjoy the several powers”

granted thereby in all other ports, islands, territories and places they should acquire
within the limits of their Charter. S

1 do not advert to Charters granted to the United Company between the time
of the grant of that Charter of 1669, and the year 1773, because by the statute
13Geo. 111 ¢.58, and 53 Geo. Il ¢. 153, s. 1, the whole Civil and Military Govern-
ment of the Presidency of Fort William, and of all the territorial acquisitions an
revenues in the kingdom of Bengal, Behar and Orissa, were thereby vested in and
continued to the United Company, - during such time as-the territorial acquisitions
should be vested ip them. ) ) )

A particular provision had been made by the statute 13 Geo. IIL ¢. 63, s. 36,
already referred to, ‘whereby the Governor General and -Council may make such
Tules, ordinances and regulations as shall appear just for the government of the
Company’s settlement at Fort William, and the factories subordinate thereto, such
tules, &c. not to be repugnant to the laws of England, nor to be valid until regis-
tered and published in the Supreme Court.

1 The powers thereby given are recognized and continued by the stat. 53 Geo. IIL -

¢. 155, 5. 98, by which power was given to the Governments of this and other
Presidencies of India, respectively to impose duties of customs and other taxes
upon all persons resident or being therein, upon all property therein, and also upon
such other persons and property as are mentioned in and subject, as in that section,

The ggth section gives power to the Governor General in Council to impose fines
for enforcing payment of such customs or taxes. ’ o

These are the sources from whence the powers of the Governor General in
Council of the Presidency are derived. 1t is not necessary to refer to those of
the other Presidencies. ’ .

3d. The Governor General in Council exercises these powers over British subjects,
the native subjects of India, Mehomedans and Hindeos, and ather persons born or
residett in Indin, of whatever other religious sect or persuasion. ‘
s + It is not necessary to observe here upon the restricted interpretation given to the
words ¢ British subjects.” But it appears to me that & legitimate distribution of the
people of the Company’s territory will be found by classing them thus : natural born
subjects of the King, subjects of the King, and aliens.

British subjects are to be governed according to the laws of England, and so far
as applicable to or modified for the benefit of that portion of His Majesty’s subjects

in India, Mahomedans and Hindoos, according to their respective laws and insti-"

tutious, and all others not Mahomedans or Hindoos, according to the law of their
domicile: to that law each owes at least a temporary allegience, and from it is
entitled to protection,

It is a rule of law that statutes enacted upon the same subject ought to be con-
strued together and taken as one code, and ‘thus the spirit with which one law
within & code has been -enacted, may become a direction by which te interpret
different parts of the whole, e

3320. E, L, From
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V. From hence it may appear that the difficulties of the Governor General and
Legislative Council, fromn the various other duties of his and their stations, .as well as those
Councils; imposed by such causes, are great. They have to perform with those that require

ourts of Justices
Code of Laws.

——————

the care of an empire, the application of principles of natural justice to the pur-
poses of municipal ‘laws, .to" perform at the same.time the duties of legislators
and lawyers, and.to do so amongst a people differing from - each other in language,
religion and laws. . : ‘
The case mentioned in your -letter, as referred by the Supreme Court to .
His Majesty in Council, is one 'that shows inconvenience has been felt from an
imperfect state of the law, and the want of sufficient power within this Presidency
to reform and amend it as exigency may require,
A case had occurred some time before that, in which a person who had received
a wound within the district and jurisdiction of the Supreme Court of Calcutta,
afterwards and within a year after he had received that wound, died at the general
hospital without the jurisdiction. That case was brought before the Supreme
Court, and was referred to His Majesty in Council, for this reason, by the common
law of England, a Grand Jury is sworn to inquire ouly for the body of the county,
and if a man had been wounded in one county and died in another, it was doubted
whether the offender was indictable in either Court at common law, because no
complete act of felony was committed in either of them, Bystat. 2 & 3 Edward vI.
the Justices or Coroners of the county where the party died shall proceed as if
the stroke had been in the county where the party died. Your Lordship and
the Members of Council would not have doubted that the terms in. which that
statute were expressed, and the less so, with reference to the time of its enactment,
were such as to prevent its being applicable to this district by any construction ;
and that as-a case that required an extension of the law in like matters to this
district, it was proper to refer it to His Gracious Majesty in Council. ‘
“To such inconveniences may be added those that had arisen and may occur
because of the state of the law as to registraticn of such rules, ordinances and regu-
fations as come within the provisions of the statate 13 Geo. I11. c. 63, 3. 36, or are
referrible to it. Rules, ordinances and regulations made by the Governor General
in Council, by authority -of that section, * for the good order and civil government
of the United Company’s settlement at Fort William, and other factories thereto
subordinate or to be subordinate,” may after registration be laws to bind the popu-
Tation of countries so extensive, at least as to British subjects, yet there are not any
words, save the words * Factories,” to confine the authority of such laws to them.
But what may’ be the construction given to those words or that section? It admits
-the making rules, ordinances and regulations that require the assent of the Governor
General and Council, and registration by the Supreme Court before they become
law, although under circumstances that preclude the Judges from knowing the rea-
sons of their enactment, or the Governor General and Council from knowing, before
registration or rejection of them, the reasons or causes of registration or rejection of
them by the Supreme Court, . . . . .
Thus a rule, ordinance or regulation, well conceived for its general objects, may
be rejected, because of some particular clause repugnant to the law of England, the
merits of the rule, ordinance or regulation unknowa to the Judges of the Supreme
Court, and the cause of rejection not known to the Governor General and Council
until the moment registration was refused. . :
It is difficult, if possible, for Government to anticipate, by theoretic views, what
laws may be wanted for good order amongst a people ; .those the r‘egults,,?f expe- -
rience are likely to be best, yet th¢y are to be proved by ¢rial, and gither to+
keep pace with the changes of time ok to be left absolute.',,vThua;amendu'xents be-,
come necessary, yet are unavailing, because of the distance of the Legislature of
Great Britain from you, so that wants are imperfectly communicated, apd cannot
receive perfect redress. P
: Whereas, if the rules, ordinances and regulations necessary for gow’er'ﬁ}:ent should
be proposed and discussed previous to the promulgation of them in the presence of .
the Government and the Judges, the motives, reasons and ends of rules, ordi- .
nances and regulations could be considered by them all before obtruded into law,
and ends beneficial to justice might be accomplished, with a concurrence in duty
desirable to all, by means not repugnant to-the laws of England.
My Lord and Gentlemen, I have considered your proposal with reference to the
classes of society, and. comparative numbers amongst whom we are placed, without
anticipating what a progressive state of society may suggest to your consideration

i at
.
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at a future time, and after a most attentive consideration of that proposal, have the
honour to express to you that I am convinced good effects would follow from the
adoption of it. . N

2d. The second question arising upon your letter is,.in regard to the mode such
power could be best exercised ; and it appears to me those powers could be best
exercised by constituting the Judges of the Supreme Court Members of the Council
of this Presidency, together with the Governor General and Members of Council,
to be with powers equal to them for the purposes only of making laws, ordinances,
rules and regulations for the government of the people of all classes within this Pre-
sidency, in matters civil and . criminal, provided such powers should not be con-
strued so as to render null any law of England or Great Britain now in force in this
Presidencys '

.3d. As to the limitations to which the exercise of those powers could be best sub-
jected. : s :
! That no rule, ordinance or regulation should be made for the purpose of altering,
amending or repealing any law or regulation for any such purpose, until notice had
been previously given by order of the Governor General, or the order of the prin-
cipal acting Member of Council of such meeting,” to hear, deliberate and decide
upon the rule, &c. to be there proposed ; and that the like means for promulgation
and registration of all laws, rules, ordinances and fegulations now requisite by the
statute 13 Geo. 1L c. 63, in certain, should be adopted in all cases. T
" In considering the limitation it would be necessary to contrast it with the exteént of

the power to be given, and for this purpose it might be thought advisable to repeal the:

V.
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7th section of the statute i3 Geo. lil.'c. 63; and 53 Geo, III. s. 1, 98 and 99, so far

as relates to the powers to make laws, rules, ordinances or regulations, and provide
by an enactment, that powers should be given to the Governor General and
‘Council, to be constituted as fully as had before been given by these sections or
any preceding law, and so fully as to vender their powers further sufficient to the
purposes and objects intended. :

The Judges of the Supreme Court may be placed in a situation of great respon-
sibility, by taking part in making such laws, rules, ordinances or regulations as may
be made ; and I take the liberty to suggest, if ‘théy should be appointed Members
‘of the Council, it should be lawful for them, or those of them who should attend
‘any Council at which any law, rule or regulation of the Governor General in
Council should be made, in which the majority of the Judges ‘who had thereat
attended have not concurred, to present their protest to the Governor General in
Council, in such protest stating their objections, and 'the ‘reasons upon which they

- were founded, to such rule, law, &c. and that every such -protest should be for-
warded to His Majesty in Council, and 'to thé Honourable East India Company,
together with the rule or regulation to which it referred. '

1t may be objected to the adoption of your proposal, that it would effect an union
of the legislative and judicial powers, such as writers upon the theories of laws would

~prevent. But with the utmost deference to their opinions, the urion proposed is
not such as they contemplated. That proposed is not an union of the entire legis~
lative with the entire judicial ; that proposed would give participation in the legisla-
tive to the judicial, without giving judicial to the legislative ;  voice to the judicial,
not a will to the legjslative. ' B

The objection would not be applicable in any criminal case, because in such cases
-jurors are triors of facts. ‘ - '

Cases within the jurisdiction of the Supreme Court -at the civil side are tried by
the Judges without the intervention of a jury. It may be thought (as to me appears)
advisable to consider whether the trial on certain cases'might not be by jury; asin
cases of libel, and breach of contract of marriage or seduction ; and that there
should be & discretionary power to the Judges in other cases ta order juries, triors,
to be summoned. The objection, even if it ought to avail at all at the civil side,
would thus be less of force; but when it is recollected that every adjudication at
the civil side, when the same exceeds 1,000 pagodas, may be reviewed by an appel-
late tribunal, it will'appear the judicial power in this Presidency is different from
" what those writers had in contemplation. .

My Lord and Gentlemen, I here conclude, in reply to vour letter of the 14th July
last, most respectfully requesting that I may be excused by you for the length to
which my letter has gone, as it proceeded from a desire to lay before you the
grounds of the sentiments I have submitted to you. - - S '

320. B, . M Several

Objection made ¢
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Several documents have tieen handed to me by the Chief Justice of the Supreme
Court, since I received and while writing my reply to your letter. I .shall now
. proceed to advert to them. .

Answer to Minite  The first of these documents is a Minute, dated the 15th April 1829, signed by
2; &2 ‘the Hon. 'Sir Charles Metcalfe, Bart.; but as it contains, in a more condensed
manner, objections contained in the other documents, I shall confine the observa-
tions 1 am about tc have the honour of submitting to your Lordship and the
Honourable Members of Council, fo the statements and ordef in that Minute. It
suggests, for the reasons stated in the Minute, that it is necessary to determine
whether in matters of doubtful dispute the Government or the Court of Judicature
"ought to be supreme. I would not venture to contend for, or maintain the affirma-
tion of the proposition in either branch of it. 1t is for the Legislature of the United
Kingdom of Great Britain and Ireland, in its wisdom, to consider whether the laws
.and institutions of England have not prescribed to the magistracy their respective
duties in the gradations of society, and whether an observance of those duties must

not prevent collision between them, by means not repugnant to the constitution.

Extent of Juris- . 2d. That the extent of jurisdiction of His Majesty’s Court of Judicature should
diction, be accurately defined. . .
By extent of jurisdiction of a Court, I mean such power as it may lawfully exer-
cise” over ceftain classes of people, within certain limits, by settled process of
law. .
- The statutes iutended to define the jurisdiction of the Supreme Court within this
Presidency are, the 13 Geo. 1iL. ¢. 63, s. 14, the Charter of 1774, (in effect a
statute,) ss. 2, 4, 13, 14, 15, 10, 22, 23, 26, 27, qualified as to the 13th s. of
thé Charter by the provisions of the statute 21 Geo. 1IL ¢. 70, 8. 17. It is not so
important to inquire whether doubt has existed, as whether it does exist in the
constructioll of these statutes. If there does, surely it is better to define, declare
and promulge the jurisdiction of the Supreme Court. It has jurisdiction, as a
Court, civil, criminal, ecclesiastical and admiralty, in distinct capacities. ‘
Order of the Juris- T shall refer to the institutions of its jurisdiction in this order, civil, criminal and
diction of the Su- ecclesiastical ; each owes its origin to the statute 13 Geo, 111 c. 63. It was en-
preme Court. acted long after incorporation of the East India Company, and after it acquired
extensive territories in India, and aftet it had added to the number of His Majesty’s
subjects who had come into India from His Majesty’s dominions in Egrope, the
population of native subjects contained in those territories. It may thérefore be
supposed, that when the Legislature declared its intention, by the statute of 1773,
the 13 Geo. III. to constitute a Supreme Court at Caleutte, as in the words of that
statute, “ fo have full power apd authority to exercise and . perform all civil, eri-»
minal, and ecclesiastical jurisdiction,” it bad in contemplation, at least for purposes:*
of prevention and punishment of crimes, other classes. of, His Majesty's . Subjects
within the territories then belonging to His Majesty ‘acquifed to his donsinions,
besides His Majesty’s subjects purely British. My reasons for supposing it had,
‘are, that taking these sections, the 13th and 14th of the 63 Geo. I11. and 13th and
1gth of the Charter together, they give civil jurisdiction, according to the English
law, over British subjects, within the town of Caleutta, factory of Fort William,
Tlimits thereof, and factories thereto subordinate, in Bengal, Behar aad Orissa, and
‘cgfir{xinaljurisdiction within the same limits, cver those and all other subjects of His
ajesty. ’ '
"The statute 21 Geo. IIL ¢. 70, is more precise as to the limits of the jurisdiction ,
of the Supreme Court ; it provides that the Supreme Court of this Presidency shall
have power to hear and determine suits. against all the inbabitants of Caloutta,
saving to natives, as by that section, the right to bave justice administered to them
according to their own laws, = But 1 da not find, in thaf or any other section of the
statute or charter, any limit to the jurisdiction given 10 the Supreme Court of this
Presidency, as to the offenceg committed by any of His Majesty’s subjects in the
factories of Fort William, or factories subordinate thereto, , v
Cause of thedoubt  The doubt left by these sections appears to have been because limits had not

C W pregic.  been fixed, or directed to be fixed to factories. 1t is merely a matter of mensura-
ti::.‘r tion in one sense, in another a matter of policy, that ought now to be -determined,

-not by deciding what might have been intended, but what was most likely to con-
duce to the pu%lic welfare. ’

Although the law has described the limits as to place, and the ciasses of persoﬂs
who are to be subject to the jurisdiction of the Supreme Court of this Presidency,
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by coustruction of words that admit, to éertain, limits, the issue. of its pracess ; no- V.
process of the Supreme Court of this Presidency can issue uniess signed by one of  Legislative
its Judges ; process of the Supl_‘en_ze _Court issues grounded upan an affidavit that Couft:l::"c}l:;tice;
the defendant is liable to the jurisdiction of the Court, by what means, and of the Code of Laws,
causg of suit. : . TS Lo
.. By constraction given to the word ** inhabitant,” not oply residents in Calcutta, Ioh
.but also persons, natives, who have houses galled family houses, ar houses of busi-
ness, wherein gomastahs,. clerks or servants reside, have been and are held to be
liable $o its jurisdictian and process. :
. "The word inhabitants was used in the 17th section of that statute in & clause Legal use of that
, .that gave jurisdiction in .such matters to the Supreme Court, and it became the word.
.duty of the Caurt to construe and apply that word, as it had been construed and
applied in England, : . . -
» A person who having such a house and sesvants residing in it; although net a
resident in it himself, must be suppased to have persons there whase duty it is to
receive writings and orders left there for him, and processes of law served there, as
well a8 any other writings or orders. i
The construction of the word * inhabitants,” has arisen in England at various od Lord Coke’s In-
_times, and in many instances ; I shall mention ane: By the statute 22 Hen, VIIL stitute, 697.  ~
e. 5, for Repair of Bridges, it is enacted, “ That if the bridges shall be without
# the city or- town corporate; the repair shall be made by the inhabitants of the
“ shire or riding within which the said bridges decayed shall happen to be.” -

Lord Coke’s comment upon this statute, p. 702 of the same book is, ¢ the Ibid. 70s.
‘ persons to be charged by this statute ‘are comprehended under this only word
4 [inhabitants,] which word is needful to be explained, being: the largest wotd of
« this kind; for although a man' be dwelling in a house in a foreign county,

#. riding, city or town corporate, yet if he hath lands or tenements in his posses-
4 sion or manurance in the county, riding, city or town cprporate, he is an inha-
 bitant, both where his person dwelleth, and where hg hath lands or teljcments'inv
¢ his own possession, within this statute.” ‘ ‘ o .

In the case of the Attorney General v, Forster, 10 Vez. Rep. 339, tomments Lord Eldon, of that

upon various interpretations are given to the word * inhabitants.” “The Supreme word.
Courtlappears to have construed it according to law, and the exiget’:ycie(s‘_q_'~t‘,‘imk=f
and ‘place, ’ : .
, Itpis now (as 1 conceive) understood by persons in that Court, the progess of
the Supreme Court may issue against British subjects and natives, actual inhabi-
tents of Calcutta, by the statute 21 Geo. 11I. c. 70, 8. 17, subject to the provisions
of the Charter, s. 13, ‘and also against natives not actnal inhabitants, if consttuc-
tively liable to the jurisdiction of the Court for such causes as mentioned.

The consequences found to follow from such’ constructive interpretation of the Construction given
word “ inhabitants,” seem to me beneficial to the’ public, for the reasons I shall to_that word bene-
take liberty to offer. : ¢ ficial:

First, because persons who have such family bouses, or houses of business, Because, &c.
although they reside in remote parts of India, obtain and gain credit, and become
debtors and creditors in Calcutta, because of such constructive inhabitancy.

Second, because creditors who' live in remote places may recover debts from
Ppersons who are inhabitants of Caleutta. Credit gives facility to trade, and in the

R rﬁia{i&\‘a of creditor and debtor, rights ought to be merely reciprocal as good policy
admi :
i "Third, because of the contingencies, length of titne aud expenses that intervene,
* inay cause one who should be obliged to sue another in a remote part of India,
because.of a debt that other had contracted with him in Calentta. The evidence
. of his contract must be supposed to be where it'was made ; and the expenses of
. bringing witnesses to a distant place a large deduction from his demand. ,
»* -Fourth, because the instances that most frequently occur in which such construc-
: tive-interpretation has been given in the Supreme Court to the word * inbabitants,”
are those in which joint families, persons joint in trade, or the contract sued upon
-are the dependants, having fumily houses or of business, as banker or shroff, for
such business; and in case of joint contracts of any kind, made in or to be per-
formed in_Caleutta, if actual inhabitants of Calcutta, shall be those only liable to
be sued there; the plaintiff, with whom the contract was made, if not paid, must
proceed by as many suits as there are separate jurisdictions of bis joint debtors;
. leaving us to the defendant’s rights to contribution, €ach from the other, to pay the r
plainttf undetermined, .
320.E. M2 : 3d par.

abitants.
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V. .+ 3d par. of the Minute. I do not believe it was the intention of the Legislature
Legislative  that the Indian subjects of His Majesty should be amenable to two sets of Courts
«  Councils;  and two codes of laws ; nor do I think there is such double effect as stated in this
C‘(’;";' °ff'}:""°°‘ paragraph. The Legislature appears to have given concurrent jurisdiction within
ode of . Bengal, Behar and Orissa, to the Supreme Court, over certain subjects of suit, as by
the 13th section of the Charter, and the 21 Geo. IIL c. 70, s. 17, as mentioned in
these sections. The system of law is more perfect in England ; yet there the subject
is amenable to several jurisdictions atlaw, to that of the Courts of King’s Bench,
Common Pleas and Exchequer ; in equity, to those of the Court of Chancery and
Exchequer at its equity side; yet no inconvenience has been found or complained
of there for such cause; nor can the subject in England, or within the jurisdiction
of the Supreme Court here be liable, in the same suit, to different Courts or tri-
bunals; because, according to principles of natural justice applied to our municipal
codes of law and equity, the pendency of a suit in.a Court of competent jurisdic-
_ tion would be cause to abate it, if made subject of suit in another. :

4. I know not of the occurrences alluded to in this paragraph, save as traditions
of past times. . i

Case of a mative 5. 'Lhe native alluded to in this paragraph was arrested under process of the
servant of the King Suprfme Court, issued grounded upon an effidavit made by a Mr. William Morton,
of Oude, of a debt, because of liability, supposed from constructive inhabitancy.

By the Charter of 1774, s. 15, if a person, or any person acting for him, shall
swear that his debtor is indebted to him 100 rupees current, and is subject to the
jurisdiction of the Supreme Court, he thereby becomes entitled to obtain a writ of
capias to cause the person so indebted to be arrested and held to bail, for that or
whatever larger sum should be sworn to be due. The 26th Rule of the Court is, .,
that every such affidavit shall not only aver that the defendant is subject to the
jurisdiction, but in what manner, as by inhabitancy or other sufficient cause. In
the case alluded to, the affidavit stated the defendant was liable to the jurisdiction
as an inhabitant of Calcutta. . Similar writs are issued forth of the Courts of Law .
at Westminster by the officers of the Courts, but not for so small sums. The Court
here, (Supreme Court,) does not allow a writ of capias to issue, save upon affidavit
that 400 rupees is due; the Court of Bequests has jurisdiction to that amount.

The proceeding being to compel a defendant to appear, is from its nature
ex parte.  When a defendant has appeared, he may plead he is not subject to the . -
jurisdiction of the Court, and the issue thereon is first tried; or he may wave thd
former plea, and plead he is not in debt to the plaintiff; or plead both. And
althongh the defendant should not plead to the jurisdiction, yet the plaintiff should

" prove his allegation that the plaintiff is liable to the jurisdiction. $6-that the
Court cannot know how any of these facts are before the trial of them. In the
case of the native lately a servant of the King of Oude, he todk issue upon both

, averments ; and that of jurisdiction, first tried, was found for him. The decision
of the Court, therefore, in effect was, that they bad riot jurisdiction to try the
case of that nature. L

He having so far succeeded, oblained an ‘information (a proceeding for an offence
charged) against the plaintiff, Mr. Morton, who had caused that arrest, and others
his alleged associates for a conspiracy, to charge him, the native, with a debt, or
have him thereupon arrested. In such @ proceeding, malice is an integral part of* -~ °
the offénce. But if the prosecutor in the information was in fact indebted to the ,‘.'
plaintiff in the action at the time of the arrest of the defendant in the action, the
charge of maiice was answered. Thus the question, whether debt due or not,.
incidentally arose. There was evidence to show the defendant was indebted at the
time of the arrest to Mr. Morton, the plaintiff. FHe since then died. Bat until
the question, shall be tried (if it ever should) in a direct issue between those who
repr«;stlent him, and that native, it cannot be known the allegation of thé debt .
was false, '

6. The charge is general, I know not to what it alluded ; no bond can authorize .
seizure of property as therein stated, unless judgment had previously been obtained
upon it, and execution thereon issued, without statement of the facts,: however
a presumption ought to exist if there was a bond, and judgment upon it, either
that a suit upon the bond was not defended or that judgment was had by consent,
or possibly upon a verdict after trial of the merits. .

Upon paragraph 7, Irequest permission to refer to the reply of Sir Charles ((}:I}"ey,
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.Chief Justice of the Supreme Court, to the Minute upon which ‘1 at present have
the honour to observe, for a statement of the case referred io in that Minute. My
reasons are; he was'the Judge who. présided inthe ordinary course- of business
during the sessions for criminal business at which that ‘case was tried. S
- The course of business at the sessions for such purpose is, ‘that all the Judges sit
during the charge: to the Grand Jury, ‘of the Judge who' presides. - :

. The other Judges retire after the preceding Judge has charged the Grand Jury,
-and unless upon a trial upon an indictment for the crime of ‘murder; or some case
-that may require the attendance of all the Judges, they do not meet dgain upon the

affairs of that sessions until they have been concluded. i o

Whereupon eall the Judges meet in chamber, to hear the reports of the Judge

: who bad presided, and decide upon the sentence that ought to be prorounced ‘upon
each person who had been convicted before him during the preceding sessions. -

At the close of those sessions, the Chief Justice read lis'notes of that case to
his brethren, and -suggested to them to consider whether it would 'not be right
humbly to submit the facts of it to the consideration of His Majesty in Council,

The suggestion of the Chief Justice was approved by his brethren. It appeared

A
Legislative’
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to them, that as doubts were spread as to the jurisdiction of the Court, and as .

grounds to sustain such doubts were to be found in the Charter, ‘it was better to
refer the case, with the respect due to that high tribunal, to the Court of Appeal
from the decision of the Supreme Court, that by the authority of the adjudication
of a Court of ultimate resort, the law should be ‘so declared as to prevent doubt
. upon such case in future; .

The case alluded to was thereupon signed by all the Judges, for the purpose of
being humbly ‘submitted to the adjudication of His Majesty in Coancil ; and I most
respectfully expressed my hope, that after the facts of that case shall have been
referred to, they may appear sufficient to show, the Judges who ‘so acted were
under the impression of a proper caution in the administration of justice, and not
acting under the influence of a desire to ‘extend the jurisdiction of the Supreme
Court of this Presidency. I do not know to what the statement in the 8th para-

"graph alludes. ~ A Court of Equity, in the exercise of its jurisdiction, acts in perso-

nam, and, because of its jurisdiction over the person of a party to a suit, may have
Jurisdiction over property without the jurisdiction. The jurisdiction over persons
may be (as has been shown), because of constructive residence. The statement in
this paragraph, as to European Receivers, alludes to matter not brought to the
notice of the Court; I know not of them; of the Receivers as appointed by the
Court I shall make some observations in progress. »

("I‘he orders of Court are void as to persons not parties to suit, or served with' its
order. . . : :

I concur in the statement in the Minute, that a clear definition of the extent of
the Court’s jurisdiction, with respect to native subjects resident beyond Calcutta, is
required. The sum of my reasons is, that when' the statute 13 Geo. III. was
enacted, the British subjects of His Majesty  were but a few of them, and they

strangers in the land.” T : -

They are described in terms that cannot be misapplied, when the words British
subjects are used, in statute 13 Geo. III, c. 63, s. 14; but in that section the
w:rds * subjects of His Majesty” are used; so in the 13th section of the Charter
of 1774 :

- The 19th section of the Charter appears to me to have been intended to make all

“persons within the limits of Calcutta, factory of Fort William, and subordinate to it,

. ameuable to the jurisdiction of the Court, as to offences. '

These sections are referrible to the times in which they were enacted, and

,account for doubts that may exist as to classes of persons over whom the jurisdic-

tion of the Court should extend ; but if the limits of the factories of Fort William,

" and thereto subordinate, should be marked out, and the construction put by the

Court upon the word * inhabitants” acquiesced ‘in, or it should be defined,

I apprehend any questions that cause disquiet upon these topics would be set
&t rest. : . : ' '

~-1 bad already had the honour of submitting to you what occurred to me upon

« the interpretation of that word, and the consequence that might follow from taking

from the Supreme Court its jurisdiction over * inhabitants” in a constructive sense,
such as Las been explained.

The latter part of the 8th, and whole of the gth, relate to Madras; the 10th,

11th and 12th paragraphs to Bombay. ‘ .
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. 4 beg leave to obzerve upon part of the 12th paragraph ; it applies to.a supposed
desire of the Court to extend its jurisdiction. 1 assure the honourable Baronet
I heve not been, nor do I believe my brethren have, or are desirous to extend its.
* jurisdiction. The duties of their ofice place them in a sitvation that sometimes
muke their refusals of applications seem a denial of justice, and at other times sub-
Jject their compliance, under circamstances that require it, to the censure of an
encroachment of jurisdiction; each case ought to be judged of by ita facts and cir-
cumstances, and the Judges of the Court by what is apparent and probable. Their
occupations are many and continued, in an exhausting climate; and, conscious of
their responsibility, they are more anxious to perform their duties than to extend
their jurisdiction. -

To the considerations suggested 1st, ad, paragraph 132, I have already submitted
such observations as occurred to me. .
. The-observations that follow in paragraph 12, lead to a statement of the classes
of persons subject te the jurisdiction : .

1. British subjects; 2, 3, 4 (front).

It appears to me an accurate classification.

But I take the liberty to say, it appears to me rather advisable than necessary to
give a distinct definition to the term ¢ inbabitant,” The law of Englarid, and the in~
terpretation given to that word by the Supreme Court of Calcutta, leave it now
without doubt. It has been. applied by adjudication to persons who reside out of
Calcutta, however distant, if within the Company’s territories, and that the cause of
their being held so liable is their having houses and servants. in their pay residing
in them, within Calcutta. It thus becomes a question of expediency, whether the
law is te remain as received by the Court, or altered as to eonstructive jurisdiction
upon which it has acted. :

The Minute states that the law ought to be declared as to acts committed within
the territories of Native Princes.

The suggestion probably arises from the statute 33 Geo. 11l c. 62, s, 66;
1 have not beard of the case alluded to. .

That statute must have been enacted for the vindication of Native Princes, and
it may be approved, that their magistracy should concur in giving operation to it.
Thus, provided thas no arrest of a British subject, charged with an pffence com-
mitted in the territory of a Native Prince, should be lawful, unless the warraot for
his, arrest, lawfully issued forth of the Supreme Court, had been. endorsed by
a magistrate of competent authority within the térrifory of such Prigce, to autborize
an arrest for such an offence. - S Ll

-The Minute states, that process of the Supreme Court ought ta.be execated by
the local magistrates, and by the officers of the Supreme Court. .
*» The-process alluded to 1 take to be that of sequestration, or effected by appoing - °
meat of a Receiver. The effect of appointing either is the same as to the lands of
the party. Such. officers (for by appointment they become so far officers of the
Court) are authorized by the orders that appoint them to receive the rents or other
property liable by the process of the party against whom it issues.

The object of such proeess is to compel a party who has disobeyed the process,
decree or order of the Court, to be obedient to it, or in cases of doubtful right ap-
pearing upoy the answer of a defendant to a suit, to have the rents or other subject
of the suit swhere of nature to admit it, paid into the Accountant General’s hands,
and placeq in bank to credit of the pending cause, in usumjus habuistis. .

Before/appointment of such officer, the Court refers it to the Master to appoint
a proper(person, whe gives security 40 perform the duties of it. In the Supreme
Court ay officer of the Court is,- upon consent of parties, appointed Receiver ; but
the perty upon whose application 8 Receiver is appointed may nominate who he’
pleases, subject to.sueb approbatigh. ,

After the rents or property have been placed to the eredit of the cause by such
means, it becomes competent 4o parties- in the cause, or persons who have prior
right to the property seized, or_subject to the Receiver, to apply to have their rights
referved to the Master to be ascertained, and themselves paid.” Aa order is there-
upon made, that the Receiver shall account, and the report of the Master bringing
before the Court the state of the funds, and right of the applicant, an order is
accordingly made. If there should not be funds so applicable, the party who had
~ applied 18 l¢ft, -as before, not affected es to his right or remedy, by any order the
- Court had tade. ¢ . -
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‘It is necessary the person who should receive money to be so applicable, should - V.
be daily liable to the orders of the Court,. and to answer: for a contempt of Court; Legishtivé
in case of disobedience to any of them. : TRt Councile;

Should officers or local magistrates of the Mofussil be appointed sequestrators or CE‘:’:zzf"{“‘l '“M:

Receivers; they would become: thereby, ips_o Jacto, oﬁicerg of thg Supreme Court __. .o
in the causes in which they should be appointed, and subject to imprisonment for
disobedience to- its orders. If local magistrates or officers, not officers: of the
Court, were to act as sequestrators or Receivers, it would not have jurisdiction
over them.
The Chief Justice of the Court (Cortety) advised that decrees or orders, where- Registration of De-
by lunds in the Mofussil were to be made subject to Receivers, should be registered ¢rees in the Mofus-
in the Native Court of the district where the lands lay. “The object was to give ***
notice of the decree, and prevent surprise. To register the decree avould give
notice of its-object.- As to lands in the Mofussil, it could not be registered without
consent of the Government, nor could the mere registration of it affect any priot.
right. ‘
gl entirely concur in the recommendation of the Minute, that it would be better. As to principal ju-
to place the class of subjects partly European, partly Asiatic, on the footing of "‘d‘f“‘g" subjects
Britishs subjects as to the criminal jurisdiction : it would be received by them most g::: }Asi::iz?e;n "be
probably as a privilege. i v subject to British
I concur in the opinion expressed in the Minute, thatas to eontracts beyond the law;
lacal jurisdiction of His Majesty’s Courts in these provinces, British subjects ought Briish subjects, as
to be subject to the local jurisdiction; and as to acts or contracts done or made, tocivil, to the local;
or lands situate within the jurisdiction (limits of Innan,) of the Supreme Court,
British subjects ought to be subject to the jurisdiction of that Court. I however Subject however,
beg leave to suguest, that the removal of the party into either jurisdiction ought to &
make him subject, as'to debts and contracts, to the- authority of its Courts, bes
cause credit 1s personal, and liability to debt or contract follows the person to
whom it was confided. ) : RN B ,
I have for some time thought, and have the honour also of expressing concur-. Supreme, to be a
rence in the opinion expressed in the Minute, that the Supreme Court, constituted Court of Appeal.
a Court of Appeal from the decrees of the higher Local Courts, might, under
modifications, be productive of public benefit. Upon this subject, so impoitant,
it may be thought advisable to consult the retired Judges, who now'in England
have much information and experience as to the constitution of the Supreme and
Local Courts in India. .
The benefit to the public I should expect from such a constitution of the Su- Benefit to be ex-
preme Court, would be, that still preserving to His Majesty’s British' subjects i pected.
India the right and administration of English law, -a Court so constitated for such
purposes would promote inquiries in judicial proceedings according to English law
of evidence, and atmain greater ‘uniformity of decision ; subsidiary alteratiois;’ as
supposed by the Minute might be expected to follow. ' C

Rules of evidence, in every state, are modes of inquiry into truth, and tend to’
that end most directly by the testimony of credible witnesses, and relevant docu-
ments. : S .

The rules of evidence of the laws of England are not voluminous, ¢ounsidering
the various jurisdictions and classes of subjects to which they relate, its tenures,

tommerce, revenue, contracts, offences committed within its territories, and some
“even without them, its Justices of Peace, and summary, as well as plenary autho:
rities. ~ The rules of evidence would be considered concise, if referred to each head
to which they might be applied. The rules of evidence of Mahomedan and Hindoo
law are far behind where either law prevails, sometimes giving credit to the greater
nimber, of witnesses, and sometimes rejecting them because of kindred.

*+ The laws of succession to lands in different countries owe each their origh to
some particular cause, feudal or commercial. In India the laws of succession seem
to bave been produced from suggestions of nature to provide for offspring, widew,
and kindred, and they prescribe rules for partition amongst them. -

" The laws of .contract of most countries have resemblance to each other, to have:

been the result of like necessity, and progression of causes. '
* Service and hire, buying ‘and selling, loan and pledge, mortgage, &c. relations
of contracting parties, that each ‘suggest a necessity of duty, are common to the®
laws of England, Mahomedans, and Hindoos. ' Cr

1 apprehend the rule as to liability to jurisdiction of an executor or administrator
is, as supposed, to be the correct rule by the Minute ; that persons in -such relation
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ought to be subject to the jurisdiction, because of such debts or contracts of the
deceased, as they may as his representatives be held liable to perform such as
plainly and necessarily arising out of, are'incidental to the inquiries to which such
debts and contracts give rise, and none other.

(signed)  Jokn Franks.

— No. 22. —

MINUTE, by the Hon. Sir E. Ryan; dated 2 October 1829.

RIGHT HON. LORD, AND HON. SIRS,

IN reply to your letter of the 14th of July 1829, T have the honour to communi-
cate the opinion which I have formed on the expediency and necessity of enlarging
the legislative powers of Government, of the mode in which I conceive such powers
can best be-exercised, and the limitation to which the exercise of them should be

" subjected. - :

I bave not, however, felt it necessary to confine the expression of my opinions to
the nature and construction of the proposed Legislative Council; the papers which
were under the consideration of Government, and which accompanied their letter,
have induced me to enter into other matters connected with the administration of
justice in India, and to explain some instances in which the Court is supposed to
have exceeded its jurisdiction, and as to which, it appears to me, much mistake and
misapprehension has existed in the minds of some of the Members of Government.

-T bave found it most convenient to arrange what I have to offer on these subjects *
onder the following heads:

I. The inconveniences and evils attendant upon the present imperfectly defined
Jjurisdiction of the King’s Courts in India. .
II. The alterations in the judicial system of India which a free admission of
Europeans would render necessary. . A

III. The expediency and necessity of enlarging the legislative powers’ of
Government. s
L 2
. Upon many of the questions relating to the jurisdiction of the King’s Courts in
India it would not have occurred to me to make any observations had they not been
presented to my notice by the papers which accompanied the letter, and particularly
by the Minute of Sir Charles Metcalfe. I feel, however, that it is desirable that
the Judges should give the fullest explanation in their power of the views they take
of what has appeared so objectionable in the supposed assumption of jurisdiction.
1. A recent appointment by the Supreme Court of a Receiver to collect the rent
of land in the Mofussil, which had been apportioned under a decree of partition,
appears to have led to the consideration of the general question, whether the
Supreme Court has jurisdiction over immoveable property in the interior of the
country in all cases in which the possessor or owner is personally subject to its
jurisdiction. .« oy
Many supposed cases of evil likely to arise from the exercise of such a power
have been stated, and there appears to be a general opinion entertained by the
Members of Government, that neither the Charters nor Acts of Parliament confer
on this Court the power which it has assumed over land in the provinces. :
That there js little or no reason to apprehend that any great practical evil has as
yet arisen, may be safely inferred from no instance of the kind having been men-,
tioned, although the Court bas exercised this jurisdiction from its first establishment.
The Minutes of Mr. W. H. Macnaghten and Mr. Hogg have satisfactorily showa-
that neither the revenues of the state or the occupiers of the land are in any way
prejudicéd, and that the fears which are entertained ere chiefly founded on mistaken
notions of the control which the Court exercises over the Collectors and ,occupiers,
of land. * But without stopping to consider evils that have not arisen, and-which, if
likely to occur, might easily be avoided, with the assistance which I'am sure this
Court would receive from the Local Government, I proceed to the more general
question, X}{ether the Court has exceeded its jurisdiction. " * T
\ . e
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¢ The 13th sertion of the Charter of 1774 gives- the Supreme. Court power dnd
jurisdiction to determine all actions and suits of what nature or kind soever, &c., or
any  righs, titles, claims or demands of, in-or'to any houses, lands or.other thlgxgs,
real or personal, in the several provinces or districts of Bengal, Behar and Orissa,
or touching the possession or any interest or lien in or upon the same, and all pleas,
real, personal or mixt.” It then goes on to specify the persons against whom such
suits or actions may be maintained.. . The 14th section empowers the Court to give
judgment between the parties to such suits. The 15th section authorizes the Court
to issue writs of execution to the Sheriff, commanding him to “ seize and deliver,
the possession of houses, lands or other things recovered in and by suck judgment,
or to levy any sum of money which shall be sa recovered, by seizing and selling so
much of the houses, lands, debts or other effects, real and personal, of the party
against whom such writ sball be awarded; as will be sufficient to answer and satisfy
the said judgment, or to take and.imprison the body of such party or parties until he
or they shall make satisfaction, or do both, as the case requires,? .

From the express words of the Charter, from the constant usege of the Court;
from a similar construction baving been put on the Charters at Bombay and Madras
by the Judges of those places, from the absurdity which would follow in giving the
creditor the right to- imprison his debtor, but not to take his property, I cannot
entertain & doubt that this Court has, and that it would be an anomaly if it had not,
jurisdiction over immoveable property in the provinces, in all cases in which the per-
son ‘interested :in suchc property is personally subject to its jurisdiction. I must
confess it is with some surprise that I find such strong statements of the Court’s
interference with landed property in the provinces being an encroachment not con-
templated by the Legislature or the Charter, after the Government has so long been
in the possession of the views of those on whose opinions they would naturally rely
in matters of this nature. The Advocate General at this Presidency in 1805, Mr.
Robert Smith, says, * It is perfectly clear that property throughout these provinces
is liable to the process of the Supreme Court, wherever the proprietor is subject to
jits jurisdiction.” ¢ It is equally clear,” (he adds} “ upon the most acknowledged
principles, that in cases of dispute whether the proprietor be or .be not subject to
its jurisdiction, or. whether property attached by its process be or be not subject to
it jurisdiction, or be or be not the property of a given person, these questions of
fact must necessarily be tried before the Supreme Court itself; that the only way
of contesting them directly, and procuring them to be countermanded or annulled,
is by an application to that authority; and that a forcible resistance ought to be
prevented as a breach of the peace.” In 1818, Mr. Machin, Advocate General at
Bombay, and Mr. Spankie, filling the like office 4t this Presidency, gave opinions to
the same effect.

Doubts having arisen at Madras as to the exercise of this power;

The Court of Directors in 1823 took the opinion of their Standing Counsel,
Mr. Serjeant Bosanquet, who says, * there can, I apprehend, be no doubt that the
Jjurisdiction of the Supreme Court does extend to the attachment and sale of pro-
perty belonging to persons subject to its jurisdiction, wherever situated.”

_ 2. Another instance in which the Court is supposed to have exceeded its jaris-
diction is in the extended construction it has put on the word * Inkabitant.” As
a practical instance of the evils arising from such an extended meaning of this word,
the easé of Morten v. Mendy Ally Khan is alluded to in the Minute of Sir Charles

. Iéflettalfg ; this cause was tried since I have had the honour of & seat in the Supréme
ourt, :

«. The jurisdiction was successfully contested by the defendant, and he was de-
cided not to be an inhabitant of Calcutta, because it was not satisfactorily shown
to the Court that he occupied, by his servants or gomastahs, a house in Calcutta,
in which his servants or gomastahs carried on business on his account. There was
conflicting testimony as to these facts ; some evidence was given of the existence of
the debt, which the plaintiff claimed ; but that question was not entered into fully,
it being unnecessary to proceed farther after the Court had decided the defendant
not to Le subject to its jurisdiction. The defendant did reside at a considerable dis-
tance from Calcutta ; but it has not, to my knowledge, ever been shown that the debr,
on which an attempt was made to arrest the defendant, was not legally due. Iam
free to admit * that this Court has powers which were not expected at first to
have so wide a range ; and when, in rare instances, they are called into action at
vast distances, that they may be at once ineffectual and inconvenient ;” but this

320.E. N objection

v
Legislative
Conneils;
Courts of Justict
Gode of Laws,

o



90 APPENDIX TO REPORT ON THE

Y. objection the Court has not the power to remedy. It may seem “an outrage to
Legislative ~ common sense to call one a constructive inhabitant of Calcutta who has never
Councils;  been within many hundred miles of the place ;" but it certainly is no new doctrine

c‘(’z“o";‘;;‘}:':::‘" invented by the Judges of the Courts of India for the purpose of extending their
e vn-Jurisdiction: for in my Lord Coke’s time it was decided, that a man living in

Cornwall may, to many purposes, be an inhabitant of London ; and that learned
person held, that for the purpose of contributing to county rates, under the statute
of Bridge, occupiers of lands, though wholly residing in a foreign country, are
assessable as inhabitants. .

The most distinguished lawyers of modern times have sanctioned these opinions.
Lord Eldon says, “ this word is capable of & larger or more limited interpretation 3
the construction is always to be made with reference to the nature of the subject.*
“ That inhabitancy might refer to residence, or it might be wholly independent of
it.” < The word inhabitant (says Lord Tenterden, the present Chief Justice of the
King’s Bench), like many other words in our own and other languages, varies in its
import, according to the subject to which it is applied.”

- Sir Charles Metealfe thinks, “ that persons residing elsewhere, who formerly
bave resided within .the local limits, must be amenable for acts committed during
their residence within the limits, but ought not to be so for acts committed within
the jurisdiction of the Provincial Courts, or elsewhere beyond the local limits of
the. Royal Court’s jurisdiction,” The charters of the Mayor's Court of 1726 and
1753, expressly provided that persons resident at the time the cause of actlon
accrued, as well as those who are resident when it is commenced, should be sub-
ject to the Court’s jurisdiction. Natives who have traded in Calcutta and have .
afterwards absconded, have been held subject to the Court’s jurisdiztion for cone
traots entered inte during their residence. This would be conformable to Sir
Charles Metcalfe’s views, and also to the express provisions of the charters of the
Mayor's Court; and yet this equally deserves the name of legal hocus pocus, or
legal legerdemain, with other cases of constructive inbabitancy ; for the party is no.
longer resident withinp the assigned limits, and cannot therefore, in the commen
meaning ef the term, be ealled an inhabitant. But this, which Mr. Serjeant Bosan.
quet states, in the opinion to which I bave before alluded, * to be a very reason~
able ground of jurisdiction,” I admit is very different from the case of a person
like Mendy Ally Khan, whe had never been in Calcutta in his life. I will not
enter upon a legal argument to show that the Caurt is borne out by authority and
principle in the interpretation that it has given to this word, when it includes in its
meaning persons who may never bave: been within the local limits of Caleutta.
« Actions (as Mr. Serjeant Spankie observes, in an opinion given to Government)
against shroffs at Benares, Patna, &c., who have koties in Calcutta, managed by the
gomastah, though the principals never were in Calcutta in their lives, occur
daily, and such circumstances have ever been considered a settled ground of juris-
diction as inhabitancy.™ But leaving the question of technical law, which appears
to be so unintelligible, would it be equitable or just, as Mr. W. H. Macnaghten
observes, “toallow a man to enter into all kinds of commercial engagements, and ta
exempt his property from the liability to which he has subjected 1t, simply because
he does not happen to be in the same spot where the eontract may have been
entered into™  Must the creditor leave the spot where the evidence of the eontract
is, and follow the person of his debtor from zillah te zillah ; or if his property (as
with native bankers is constantly the case) is situated in different districts, subject
to different Courts, must the creditor employ vackeels or agents to sue in each, and .
be subject to all the vexation and annoyance of a multiplicity of suits, instead of
one ; and if he happens to be & British subject not allowed by the law, as it at pre-.
seot exists, to stir without licence farther than ten miles from the Presidency, may
he not be wholly unable to select agents in whom he can confide in such Courts ¢
It is to be feared the best that can be selected not unfrequently listen to the pro+
posals of the opposite party, and neglect the interests of their client. I am sure.
that no restriction would be imposed on the British subject seeking his debtor in
the provinces ; but when the Judges were called upon to construe the charters and
statutes which give the Court jurisdiction, the intention of the whole must be
taken, and such inconveniences and evils eould not be overlooked. * It may be
said (Sir Edward East observes), that the creditors have a remedy in the Provin-:
cial Courts; but such is the state of ‘business in those Courts, the uncertainty of
the system of law, and the delay and vexation -of a protracted attendance, that
many persons prefer to abandon their just demaads rather than pursue them there 5
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#in evil that must- natorally increase- with: the inereasing popuilation of the Indo-
British. dominions, and is much: aggravatrd by the accumulated arrears of those
Courts.” 1 feel confident the only safe construction of the term - inhabitant,” is
that which the Court, in the .instance complained of, has adopted, and thet any
other would have led to much fraud and injustice. [

3. Another instarce of extended encroachment, on the part of the Court, mend
tioned by Sir Charles Metcalfe, is’ the case of Kheda Bhuksh and others. 1 for-
bear entering into this question here, because the Judges have put the Government
in possession of their views of this eas¢, and of the important questions which arise
out of it ; from which I am sure Sir 'Charles Metcalfe will perceive that he was
somewhat premature and unguarded in casting imputations upon. the Judges of so'
grave a character, founded, as it would now appear, upon information" altogether
erroneous. ‘ : ’

--8. It is thought objectionable that natives (ot otherwise subject to the jurisdic-
tion of the Supreme Courts), whoapply for probates of wills and letters of adminis-
tration in order to authenticate their title to property, have in eonsequence of such
acts been held liable to the. Court’s jurisdiction..” A case of -this kind, -which
oceurred at Madras some time since, is meationed by Sir Charles Metcalfe.

Itis not my intention to enter into the facts of that case ; but as the Court here,
to a limited extent, hes nssumed a similer jurisdiction, it is necessary to state the.
view I take of this question, This Court has for some time held, that all natives
obtaining probetes of wills or letters of administration, though not inhabitants of
Calcutta, or otherwise subject to the Court’s jurisdiction, make themselves by such
acts liable to all suits and actions relating to the property of the deceased testator
or intestate : that they are generally amenable to' the Court’s jurisdiction, has,
I believe, never yet been held io this Presidency.

A practice bas certainly prevailed for some time of granting letters of adminis.
tration er probates of wills to matives; but the ecclesiastical jurisdiction of -the
Supreme Court, and the right to grant probates. or letters of administration, is in
terms expressly confined to “ British subjects.” It is probable that.-this practice
has become prevalent, owing to the refusal of Government to pay money without the
representatives of deceased Hindoos or Mussulmen can thus authenticate their title,
% In a late instance,” says Sir Edward East, ¢ where the Government had reasonably
refused to pay money to one who claimed to be the representative of a deceased
Hindoo entitled to it, withont assurance of his representative character, I could
devise no better method, in justice to bath parties, than to admit him at his own
request to deposit the will as in registry with the registrar of the. Supreme Court,
on the ecclesiastical side, and to administer a voluntary oath, at the EHindoo exe-
cutor’s request, verifying the will and bhis own representative character. But by
way of precaution, and that no person might be induced by it te attribute a greater
authority than belonged to such an act, I directed the registrar to draw up the
verification in writing, which was to be given to the party by way of memorial of
his claim, as baving been made woluntarily, and poting that. the will was not regis-
tered, but voluntarily deposited as a registry.” ' _

The Court having no power to grant probates er letters of administration to
deceased Hindoos or- Mussulmen, ‘although the party applying may be & native
inbabitant of Calcutta, and it baving been uniformly held that ne such autherity
.is necessary to establish the title of parties wha sue in the Supreme Court as the
representatives .of such persons, I am unable, although I speak with the greatess
tespect and deference to my learned brethren who are of a different opinion, to see
how an extrajudicial proceeding on the part of the Court, totelly unwarranted end
unauthorized, can make persons subject to its jurisdiction, although such pro-
ceeding may be at the request of the party who is theseby held to render himself
amenable. i A N
. » This view of the law was formerly taken. by the Supreme Court at Madmas in
1815. The Court then held that the taking out of probate of a will by a native,
“not an inhabitant of Madras, did not meke him subject to its jurisdiction, even with
reference to matters relating to the will; and the Judges also thought it wrong to
grant probate where it could not punish & party guilty of perjury ia obtaining it,
nor call him to account for a mal.or mistaken administration of bis trust. Accord-
ing to the opinion I have formed of this exercise of jurisdiction, I am bound to say
. that the Court has exceeded its powers, and that the observations of Sir Charles
Metcalfe are in this case well founded.. . ‘ Co
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§. It is not my intention to enter ‘into any explanation of the objections which
are contained in the Minute of Sir Charles Metcalfe to certain proceedings of the
Courts at Madras and Bombay. I feel that it would be more respectful to the
learned persons who preside over those Courts that I'should abstain from reviewing
their proceeding, with which indeed I am not sufficiently acquainted to speak with
accuracy, .

From similar motives I abstain’ from making any observation on the papers
relating to the Recorder’s Court at Penang, particularly as it seems not impro-
bable that the proceedings of that Court may become the subject of inquiry in
England.

6. As a remedy for evils which may avise from the Supreme Courts in India
assuming a jurisdiction which the Government may thiok tbey do not possess, it is
proposed by Sir Charles Metcalfe that there should be vested in the Government
the power of calling upon the Court to explain the grounds of its proceeding ; .and
if, notwithstanding any explanation they may receive, they remain convinced of the
illegality of the supposed extension of the Court’s powers, they should have a right
to appeal, and in a case which they may judge to be of sufficient importance, the
power of arresting the progress of the encroachment pending the result of the
appeal. ‘ i

pI1)*‘01- the first part of the suggestion, namely, that the Court should explain the
grounds of its proceeding, there can be no reason for any legislative enactment ; it
1s the practice of all Judges in English Courts of Justice to explain the reasons on
which their decision is founded. Ign the Supreme Court of this Presidency it is the
custom of the Judges, where the parties have the power and are desirous of appeal-
ing, to deliver, if requested, their judgments in writing, in order that they may be
transmitted to the higher tribupal .if the parties think fit. That the Government
should have the right to appeal, in any instance in which they thought the Court had
exceeded its jurisdiction, would be a course to which the Judges could in no way
object; on the contrary, it would be a satisfaction and relief to them to have all
doubtful points settled by the highest tribunal 3 but in civil proceedings the suitors
might have interests with which the course proposed to be adopted might interfere,
and as regards them this power would require to be exercised with some limitations
and restrictions.. The only part of the proposal which I think objectionable is, that
the Government should have a discretionary power of suspending the functions of
the Court whenever they may deem it expedient. .To invest the authorities here
with such a-power would be contrary to all principles of English Government as
exercised in the other colonial possessions of the Crown, and possessed only by the
most despotic governments in the world.

The necessity of the separation of the judicial and executive power js the common.
place of all text writers on the English Jaw and constitution, and I confess I can
see nothing in the constitution and powers of the King's Courts in India, or in the
circumstances of the country in which we are placed, which could authorize so dan-
gerous an infringement of all first principles of British Government. That the
Jjurisdiction of the King’s Courts should be accurately defined, and that its powers
should be restricted and limited in such way as the Legjslature shall think most
beneficial for the interests of all concerned, is most desirable; but the law baving
been fixed, it cannot be left in uncertainty as to who are to be the persons to in-
terpret it: some set of persons must be assigned for that purpose, If the Judges
appointed by the Crown are to be the interpreters, their judgment must be final, |
until reversed by some tribunal empowered to.yeview their decision. By the
Charters of the Mayor’s Courts of 1726 and 1753, the suitors of the Court in civl
proceedings had the power of appealing to the Governor and Council, whose decision
was final, if the subject matter ig dispute did not exceed 1,000 pagodas; but in
case it exceeded that sum, the parties bad a right to appeal from thef¥ decision to

-the King in Council. Ly

: NI . ’ .,

An attempt to introduce 2 similar;provision was made by Mr. Sullivan in 1772,
but his bill was thrown outy’ atid< the Act, of Parliament .passed which authorized’
the Crown to grant the present‘Charter, syaking: the. appeal -direct to the King in
Council. Tt is obvious, therefore, thatpe Legislature at thet time did not think it
fitting that the decisions of the. Supreme-Court should be reviewed by the local
Government, even in a legally constituted Court of Appeal, though Courts of this
description, of which the Governar apd Council are members, exist in most of the
other colonies.. If the Parliament should vest in persons here the power of
- s R making
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making laws for all classes of His Majesty’s subjects, then indeed there would be
a ready and constitutional means of avoiding all ‘difficulties that could arise from
any interpretation being given to the laws which was thought injurious to the inte-
Tests of the State; and even without such a power, I do not mean to say that some
great question of state necessity or expediency may not make it.incumbent on the
Government to interpose its authority, and to prevent the law taking its course;
but these emergencies are of rarewccurrence; and are of course only to be justified
by the particular circumstances of the case, as are like infringements of the law in
England, for. which, where the necessity is apparent, Parliament indemnifies the
Government against the consequences of their act.. ; : .

7. Although I bave attempted to explain ‘some ‘mistakes and. misapprehensions
which I conceive to exist, as to the jurisdiction which the Court exercises, I am free
to admit that, on several important points, our jurisdiction is involved- in' doubts,
which have given rise to questions of a very embarrassing nature. o

Our letter of the 18th of May, addressed to the Secretary of the Board of Com-
missioners for the Affairs of India, & copy of which was transmitted to the Governor
General in Council; will have explained, at some length, many of the difficulties
which have occurred to the Judges on the interpretation they are called upon: to
give to the Charter and Statutes; as regards the jurisdiction which we possess
as 8 Court of Oyer and Terminer. ' . : .

The civil jurisdiction is not more accurately defined ; and, as an instance of the
difficulties in ‘which we are placed, I could only refer to words of constant occur-
rence in all the Charters and Acts of Parliament relating to this country, namely,
“ British subjects,” which are supposed to have a distinct and definite meaning,
well understood by all who have been concerned in the administration of justice in
the Supreme Courts of India. That the meaning is not so clearly ascertained, but
is involved in great obscurity and perplexity, I need only refer to the statements in
the letter to -which I before alluded; and, in: furtber illustration, I would ask,
‘are the King’s subjects: born in his other colonial  possessions to: be included
within - the- ‘term . “British sulject,” so as- to be lable. to the Court’s . civil
jurisdiction ?: . : : .
! That the term ** British subjects” is strictly applicable to this class of persons,
there can be no doubt. Nemo potest exvere patriam is a maxim of our law. The
doctrine of allegiance is founded on a mutual compact between the Crown and the
subject, and it cannot be dissolved by either without the concurrence of the other.
Are this class of persons, when resident in the provinces, to be subject to the
jurisdiction of the Court, because they are born in other tetritorial possessions’ of
the Crown; and are native Christians to be excluded ?.  In what condition,” says
Sir Edward East, “ are native Christians, if they be not British subjects? They
are native born, and cannot be debarred from colonizing in their native and only
country. : What is the law of inberitance, or succession, or marriage, out. of the
precincts of Calcutta? Can the Hindoo or Mahomedan law be administered: to
them as Christians ? - Under what law are the illegitimate children: of British
fathers to be governed? What are the lawsapplicable to Portuguese, Armenian, and
other native Christians in the Provinces ?” * That Christian Judges (Sir Charles
-Metcalfe observes) should try Hindoo prisoners: according to Mahomedan. law,
seems sufficiently absurd ; but that Christian Judges - of British. blood. sbould try
Christiars of British extraction by Mahomedan law, seems, if possible, still; more
strange, : v . : .

Itis true that the law and legislative Government of every dominion equally
affects all persons and all property within its limits: Whoever purchases, lives or

. sues there, puts himself under the law of the place; this rule is generally simple
‘and plain in its application. 71he laws of a conquered country remain ‘in full force
until they are altered by the conqueror; but the King has the power to.alter the
old laws and introduce new. What is the condition of the provinces in this respect?
That the British law has been introduced throughout all the territories of the
Crown as regards British subjects is clear; but natives, from a peculiar signification
which these words possess in this country alone, are held not to be within the
meaning of that term. * Although” (as Sir Edward East observes) * in strictness of
law all the native inhabitants within the Company’s territories are subjects of His
Majesty, and therefore, in an enlarged sense, might be counsidered to be ¢ British
suég‘ecls,' in like manner as. a native of Ireland even before the Parliamentary
Union was as much a British subject as a native of Great Britain ; that is, they are
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native subjects of the British King and Crown, though under different administras
tions of Government, holding authority under the same Prince; and this, which
could never have been seriously questioned after the supremacy of the King of Delhi
became purely nominal, is now put beyond all doubt by the formal declaration of
the Legislature, in the Act of the 53d Geo. 1IL. ¢c. 155, which asserts the undoubted
sovereignty of the Crown over the Indian territories.” )

Do the old laws of the country, the Mahomedan and Hindoo codes, remain
(modified and altered in some respects by the conquerors) applicable to all classes
of persons, whetber Christians or infidels, and every species of property within the
limits of the King’s domidions, except that particular class of subjects distinguished
by the word  British 2’ or are these laws applicable only to that class of the King’s
subjects who are infidels, and are all Christian subjects of the King, not included
in the term British, as well as foreigners and others residing in the provinces, to be
governed by the law of England? ;

The difficulty arises from two systems of law being in force within the same
dominions, and within the same parts of those dominions ; otherwise the applica-
tion of the general rule would be sufficiently simple.

If the old laws of the country remained unaltered, and ¢he King had not, intro-
duced new laws, all persons within these dominions would be subject to the same
system of laws, except where they were against the laws of God; and in cases
where they were rejected on that account, or were altogether silent, the conguered
country would be governed according to the rules of natural equity. ,

But the laws are altered, and a new system -partially introduced ; and the dif-
ficulty is to say, under which set of laws Christians, not being British subjects,
according to the technical meaning of that word, are to be governed. '
. Upon questions of this nature, wvolved in the greatest abscurity, does the jurise
diction of the Court not unfrequently depend. . ,

Other inconveniences are sufficiently obvious. The great extension of the British
territories since the Charter of 1774, has given to the Court a range of jurisdiction
which, at places remote from Calcutta, can only be considered a mockery of
justice, if it be not the means of fraud and oppression. There can be no doubt,
therefore, that difficulties and inconveniences are constantly arising from the unde.
fined and uncertain state of the Court’s jurisdiction, which are like perplexing and
barassing to the suitors, the Judges, and all who are concerned in the administra:
tion of justice. :
' IL

The alterations in the judicial system of India which a free admission of Euro-
peans would render necessary.

If the views of the Giovernor General and the Members of Council should be
adopted by the authorities in England, and “ it should be thought essential to the
best interests of England and of India, that an increased facility should be given to
Europeans to settle in the interior, and to acquire landed property;” I entirely
concur in the opinion expressed by Government, that “ serious inconveniences must
be experienced, unless the persons allowed to settle are made subject, with the rest
of the inhebitants, to the authority of the local Courts.” It cannot be presumed
thatin a country where the population is so dense, and the wages of Jabour so Jow,
that if Europeans of all descriptions should be permitted freely to resort here, that
they will be able, under a tropical sun, to compete with the native labourer; all
such experiments must fail. ““ A labouring class, who should attempt to settle,
must perish.” It is the free introduction o% European capital and skill which the
Government appear to think so desirable for.cultivating the resourses of India, and
it does pot seem probable that the settlers will for some time be numerous. « So
far indeed ” (Minute of Governor General) “from fearing too great an influx of
Earopeans, I confess my apprehension is, that no encouragement wé'can hold out
will induce them to resortto India in the number that seems to be desirable.”

But although the numbgrs who may resort here may not be great, the capital
that may be invested in camuwmercial and agricultural speculations may be large, and
scattered over a vast extent of territory. To leave the European owner or occupier
of lands, or the manufacturer, at great distances: from Calcutta, amenable only to
the jurisdiction of the Supreme Court; or subject only to the Mofustil Courts, with
the limited powers which they at prelient possess, would tend to such s system of
fraud and injustice, and leave the. natimes so entirely at the mercy of the settlers,
that I think it would be an insupkrable obstacle to the allowing of Europeaustﬂto
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settle in the interior. I am therefore satisfied that alk persons in the interior of the
country must be subject to: the-Courts of the district which they inhabit; but the
more difficult question remains, as to: what is to be the nature and: constitution of
the Court to which. they are to be subject, and the laws by which they are to be
governed? I.capnot belp thinking the introduction .of colonization. will render
necessai'y a total change in the: whole judicial system of India, both as regards the
King's and Company’s. Cousts; and the laws which are administered in them.

1t would be presumptuous in me to offer to the notice of Gevernment any views
of my own upon so' wide and difficult & subject, and upon whichs there appears.to
be such & contrariety of opinion, even amongst these wilo, fromn long experience
and an intimate' knowledge of the interior of the country, and the manners and
habits of the natives, seem best fitted to suggest the course which such = new state
of things would render necessary.: Many are the questions to which the proposed
change must necessarily give rise. © o
. Would it be desirable, as the Governer Generak snégests', ¢ that the Suprenre
Court, instead of standing; as.now, olated from the:
local tribunals, should be renderéd a component part. of our judicial establishment,
the whole being remodelled into ene barmonions system 2”. 1f the Provincial Courts
are to determine all civil acd criminal suits between all the inhabitants of the partis
cular district for which the Court is instituted, it would seem desirable that there
should be ome Supreme Coust (something analogous to the King’s Bench. im
England), superintending and controlling all the tribunals of the country. Sir
Charles Metealfe suggests, that in such & case the Sudder Dewanny and Nizamut
Adawlut might be. abolished, and. His Majesty’s’ Supreme Court, at each Presi-
dency, made the highest Court in civil and criminal jurisdiction for all the territories
subject to such Presidency. : Other suggestions are made by Sir Charles Metcalfe
as to the jurisdietion this Court should pessess, the persons from whom the Judges
should be selected, and the laws. by which the different. classes of persons.subject
to it should be governed.. Although ¥ refrain fromn offering suggestions of my own,
1 may be permitted to express my general assent to the wiews. of Sir (gharles
Metcalfe, whose great experience and knowledge of all that relates to the govern~
ment of India give s0 much. weight and importance to any opinion he may have
formed.. ,

- Wouldit be desirable to eonsalidate the English, Hindoo and Mahomedan laws .

pow in force in India, and form one general code, by which. all classes of persons
in India should be gaverned? In the letter of Government it is said that the
<criminal law, as administered by the Nizamut Adawlut and the subordinate
Courts in the interior of the country, retains but little of the Mahomedan code,
whether in respect to the laws of evidence or as to the punishment annexed to offences,
After the application of Mahomedan law to a Hindoo population, and the changes
to which this Jaw has been subjected by the regulations of Government, it can
hardly be contended that any jealousy on the part of the natives to our further in=
terference is to be apprehended, There are too many instances in which the
customs and prejudices of the Hindoos bave been superseded and abrogated by the
regulations of Government, to leave any doubt that any alteration in the criminal
Taw would be quietly submitted to. Would it be difficult, thevefore, to-introduce a
code of eriminal law applicable to all persons; and might not the same course bé
adopteg as to their civil rights, securing to the natives their own peculiar law and
usages : ‘ '

* The only objection that strikes me (Sir Charles Metealfe’s Minute of the 19th
of February 1829) to the ‘spread of a British Christian population in India, is the
existing discordance of the laws by which our English and our native subjects are
respectively governed ; this objection will no doubt in time be removed, and the’
sooner the better, by forming laws equally binding on both parties in all concerns

* common to both, anz leaving to all their suitable laws in whatever peculiarly con-
cerns themselves alone.” :
Are British subjects, whem amenable to the: Provincial Courts, to retain the
Tight of trial by jury iw criminal cases ? .
"+ Mr. Holt Mackenzie states, that it would not be very difficuit to constitute a jury
of four or five persons in each of the principal towns (Meerut, Delhi, Agra,
Hurruckabad, Barelly, Allahabad, Benares, Patna, Moorshedabad, Dacca, Chitta~
gong) ; and Mr. Bayley seems to think, that & jury of Christians of this number
might be assembled at those places, though not always Englishmen. It is of
course obvious, that if the necessity for juries in the interior arises from the increase
. 820. E. N4 of
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of British settlers, that the supply will in & great measure accompany the demand ;
and, according to Mr. Hogg’s statement, there would not now be any-difficulty -in
assembling a full jury of Christians at any of the principal towns ‘menticned by
Mr. Holt Mackenzie. But supposing British subjects to retain their right of trial
by jury in all criminal cases, and a code of criminal laws be framed applicable to
all classes of persons; is the form of trial of the Hindoo or Mahomedan-to differ
in this respect from the Christian subjects of - the King? - I am aware that this is a
subjéct that has of late undergone much discussion; and upon which there is a great
contrariety of opinion.  The experiment -bas certainly - been successfully tried: at
Ceylon, as also has the formation of a code of -laws ; but whether or.not the cir-
cumstances of the two countries are so totally unlike as to form no ground for its
adoption here, I will not take upon myself tosay, This question must necessarily
press itself upon the attention of those who may have to remodel the Courts of
this country upon a free admission of Europeans. On every consideration, it
would seem desirable to place all classes of His Majesty’s subjects in His Indian
territories as far as possible under the same laws, amenable to the same tribunals,
and to the same forms of trial. -

* T have alluded only to a few of the questions that must arise, but many hardly
less important seem to remain. Is it desirable to introduce the English langaage
into the judicial proceedings of the Provincial Courts, and gradually to abolish the
Persian?  Ought the principal Judges of those Codrts to be selected from regularly
educated lawyers? 'Are European settlers and British subjects to be amenable to
Courts of which natives are the Judges? Would it be desirable to employ European
settlers, as well as the Company’s servants, as Magistrates and Judges ; and might it
not be a condition of their settlement that they should gratuitously fill those offices,
if required by the Government? Is it desirable to diminish the different stages of
appeal through which a cause may now becarried ? Would it be desirable to have
one Supreme Court in India, to which there might be an ultimate appeal, and-
that the appeal now allowed to the King in Council should no longer exist? Upon
all ‘these points and other alterations which would be consequent upon them,
vaiious opinions have been expressed, and the best informed and most intelligent
writers have been at variance with each other. I advert to them without express-
ing any opinion of my own, because I am satisfied that they must all be duly con
sidered if there is to be * a change by ‘which the judicature of India, instead of
being divided into separate and independent jurisdictions, is to be amalgamated
into one.” ’

- Of the expediency and necessity of enlarging the legislative powers of Govern-
ment : '

1. Fully admitting the © defectiveness of the existing law, as applicable to the
state of things for which it was meant to provide,” and conceiving that it may be.
necessary to deliberate on the means of correcting past omissions, I still think
the providing for the exigencies of the future by far the most important coun-
sideration. -

It can hardly be presumed that the strong- representations of this Government.
will not have their due weight with tbe authorities at home, and that “ the exist-
ence of restrictions which impede the prosperity (Sir Charles Metcalfe’s Minute of
the 19th of February 1829) of our Indian empire,” will not be removed if such.
a change takes place, and it is thought necessary to remodel the whole judicial
system of India. By what authority is this principally to be effected ? ., There are,
but two distinct authorities to whom any alteration or review of the judicial system
could be submitted ; either the British Parliament, or & local legislative body ta
whom the Parliament may have delegated its authority. .

It would certainly be overlooking all past experience to hope that the many and
intricate questions that will arise if the proposed changes arc carried into effect,,
can be provided against by any parliamentary enactments. Parliament would be |
constantly called upon to remedy defects arising from legislating at such a distance,
for a people whose hahits and manners are so imperfectly understood, while * the
delay which must attend a reference to England for the purpose of removing such.
doubts, or of reconciling the obligations of the law to the exigencies of the State,
might be attended with the most afflicting consequences.”. The utter impossibility
of making laws in England for the millions who inhabit the King’s territories in -
India, must have induced the Parliament to recognize and sanction the vast legis-.
B Jative
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, lative powers which the Government of. this Presidency had pssumed. without its
express authority. - Y )
Bubject only to the limitations and restriction of the 21st of Geo. 111, ¢, 70,
8. 23, and the 37th of Geo. Il c. 112, 5. 7, the Company’s Government have
the power of legislating for all the population of this Presidency, except the
inhabitants of Calcutta and the British inhabitants of the provinces. Tlge. 13th of
" Geo. 1IL .c. 63, gave the Government and the Supreme Court 8 restricted pnd
limited power of legislating for the inbabitants of Caleutta; and as to ;Bfltlsh,
inbabitants of the provinces, the legislative powers of Govgrnment are restricted
to the imposing of taxes with the assent of the Court of  Directors and the Board
of Commissioners, under the provisions of the 53d.of Geo. L. ¢.155. The 36th
elause of the 13th of Geo. 11l ¢. 63, provides, ¢ that it shall be lawful for the
Governor General and Council at Fort William, from time to time to make such
rules, ordinances and regulations, for the. good order and civil,gpvemmeng of ghe
settlement and other places, ‘&c. subordinate thereto, as shall be deemed just and
reasonable, (such rules, &ec. not being repugnant to the laws of the realm), and get,
impose, inflict and levy reasonable fines and forféitrues for the breach or non-
observance of such rules, &c.; but the same, or any of them, shall not be valid
unless duly registered and published in the Supreme Court, .with the consent and
approbation of the said Court.” And then it speifies the mode and time of registry,
and gives an appeal to the King in Council, makipng, bowever, the law valid in
the mean time after its registry. ) S
* By the statute 39 & 40 Geo. 1Il. a further power was given to enforce such
rules, &c. by corporeal punishment, that is, by public .or private whipping ot
otherwise; end the statute 53 Geo. IIL c. 155, 5. 06, requires copies of those
rules, &c. to be laid before Parliament.” ) o
The Judges of the King’s Courts in Indja have varied in their copstruction of
these clauses, and in their notions of the power which they copfer on the local
Government and the Court. The ingenious arguments of the counsel on the
appeal of Mr. Buckingbam against the Press Regulation,. show the difficulty of
iving any precise: interpretation to the words, * contrary to the Jaws of this realm.”
pon the best consideration I can give to the words of this statute, I am prepared
to adopt the constraction which Sir Edward East has given to them: * But look~
ing first to the terms, rules, ordinances and regulations, used in the granting part,
which rather convey the notion of a power to carry into effect, by local and subor-
dinate means and ineasures, the substance and spirit of laws already given, than to
originate new laws ; shackled also, as the power is, by the express prohibition that
those local rules, &c. shall not be contrary to the laws of the realm; -a restriction
very difficult to adapt to local circumstances, and almost irreconcileable with any
plain departure from the general spirit of those laws, however proper .in different
circumstances ; and most of all looking at the power given to sanction the observ.
ance of such local rules, &c. by fines, forfeitures and corporeal punishments: the
only construction which could safely be put upon this local legislating power was,
that it was to be confined to mere police regulations for preserving the peace, pre-
ventin% and punishing nuisances, and the like, and was not to be .extended to a
" general power of muking original laws affecting the Liberty or, title to property ‘of
the inhabitants of Calcutta, including all descriptions, or even the laws, .usages and
customs of the native inbabitants, -though a new law should be given by the. local
Governnient to affect the inhabitants of the provinces in the same respects.” :
If this be the righc construction, the legislative powers vested in the several Go-
vernments as to the inbabitants of Calcutta, Madras and Bombay, appear to fall
-short in several respects of what the exigency of the case demands. Sir Edward
East conceiving this statute had not. conferred on the Government and Coust any
sufficient power, propused * to extend the power of legislation at present conferred
upon the Governor General in Copncil, with the consent of the Supreme Court,
by -enabling them.to make general local laws, (such as in fact the Governor
General and Council alone have been accustomed to make in the Mofussil), not
merely confined to purposes of police, but -extending to general objects, which
would include laws affecting the native inhabitants.” If this proposal had been
adopted, -the defective state of the law as regards the inhabitants of Calcutta
might have been remedied ; but British inbabitants of the provinces would not have
been affected by it. It is with reference to the inhabitants of Caleutta and Bri-
tish subjects in the provinces, that the necessity and expediency of enlarging the
legislative powers of Government seems to arise, particularly with reference o
320. E. 0O those




V. .
Legislative
Councils;
ourts of Justice;
Codes of Law,

98 © APPENDIX TO REPORT ON THE

those who-may be allowed to hold land in the interior, and who, as a necessary
consequence of such a measure, would not be removeable at the pleasure of Go-
vérnment. Nor are the-difficulties that have arisen as to the laws by which native
Christians and foreigners of all descriptions are to be governed to be forgotten. If
it had been proposed for the first time to give to the Goveroment in this country
the power of making laws for such extensive territories, .it might have seemed very:
doubtful whether such a proposition would have been entertained by the British
Parliament ; but when it is remembered -that -an .almost unrestricted power . of
legislation has -existed here for many years over the great mass of the people, and
that a few thousands out- of : many millions have alone been exempted from this
power, or subjected to it only ina limited sense, it .seems not very presumptuous
to suppose that there can beno very substantial reason why these heretofore ex-
cepted classes of persons should not also be made amenable to the local Legislature
of the country. I am disposed, therefore, to think that.it is expedient to have in
tl;is country-an authority legally competent to legislate for all classes and far .alk
places. R . S . .

“2." The constitation : of -this Legislative Council is a question of some difficulty.
It is proposed in the letter of Government, that “ the Members of the Supseme
Government, ‘and the Judges of the Supreme Court of Calcutta, should be consti-
tuted a Legislative- Council, with ‘power-to enact-laws for the guidance of .all
Courts, whether established by the King or by the local Government, within the
territories ‘of the East India Company, and for.the regulation of the rights and
obligations of all persons subject to their authority.” It is also proposed that such
laws should be registered:in- the Supreme Court, with the same right of appeal to
the King in Council as now exists against regulations made under the 13th Geo. 11
The Judges in Court having administrative functions only ; and any argument
against such laws to be heard, if at all, before the Supreme Council. : .
" The necessity of the separation of the judicial from the executive and legislative
powers in a State-is a well-known maxim, and in England is one of the main pre.
servatives of the public liberty. If there existed in this_country other elements for
a Legislature than the union of the Judges of the King’s Court with the Government,
T should say, even here it would be most desirable not to depart from a principle
of very general application,-and founded upon the wisest and most enlarged views of
political expediency and the constitution of human society. I admit that it is
probable the Judges would be of some assistance to the Government in pointing
out the legal effect and bearing of the various laws they might deem it expedient to
pass; but it might-be a more doubtful question, whether either their knowledge or
their previous habits of life -would render them equally competent to express their
opinions ‘upon the expediency of the measures proposed. The question, toa, of

‘expediency  must not unfrequently be mixed up with political considerations of

great weight and mement ; and though it is not proposed that the Judges, and cer-

tainly it is -most desirable they should- not, have any voice or opinion on matters
“purely political, it will still in many cases be very difficult to separate and distin~

guish the-functions they are to perform. ‘
"7 Itis true, that on regulations to be registered under the 13th of Geo. HI., the
‘Judges of the Supreme Court are now. called upon to decide upon, their expediency

-as well as their legality ; such is the construction which the late Sir Edward West,

the present Chiet Justice of this Court, and other Judges, ;with whom I entirely

“concur, have put on this clause; and certainly the task apipresent imposed upog.us

is much more difficult, where the regulation:-is presented for registry without oy

*having any previous knowledge of thewengons and grounds on which the Govern-.

ment have thought fit to propose #;!'thdth it could be if we were constitationall,

‘enabled to know their views and abjédtés:* Many laws (says Sir Edward West,

are evidently expedient upon thé face of them, and from the known principles and
‘propensities of humaw.natiré: require ne specitic proof that they are so; others

“may not appear to be expedient upon the face of them, or from the known principles

or propensities of humas! nature, but ﬂmy be shown to be so by the evidence of

-particular facts and circumstances,” It is impossible to scparate the question of

legality from that of expediency, or the Judges might be consulted by a Legislative
Council, of which they were not- constituent members, as the Judges in England
are by the House of Lords, whenever. thej:require their opinion on points of law.
1 am, however, induced to think that, from the wixed nature of the Government of

this country, it is. not likely, - noriﬁqj i think. it desirable, that the Company’s

Government
.‘

1
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‘Government should alone possess the power: of legislating for all-classes of the
King’s subjects in India. - ; S ; .

" It would seem that as to those places where the King has introduced the English
{aw, and as to that class of persons who are denominated British subjects, no
;power of legislating is intended to be conferred on the Company’s Government,
except under the control of the Judges, who are appointed by the Crown, are un-
‘mixed with the Company’s civil servants, and in the selection of whom.the Com-
pany has no voice. 1 think it improbable that the Crown, should the Government
still remain with the Company,. will relinquish this important cheek ; and as there
are no other persons in this country who are exclusively the servants of the Crown,
1 do not see how, in the present state of things, it is possible to form a Legislative
Council, with the powers which it is'proposed to vest .in- it, without making the
Judges a constituent part. : '

. fﬂl%nder all these difficulties, I am disposed to concur in the sentiments expressed
by Goveroment, “that in the present circumstances of this coyntry there are no

-elements for a Legislature, excepting the Government and His Majesty’s Court;”
though I by no means think such an arraugement free from many and weighty

-objections. ' : - '

3. I must confess I do not feel so much difficulty in considering the restrictions:
‘or limitations to which' this body should be subject, as I.do-the persons of, whom it
‘should be composed.. After the Government bas been permitted for so many
ryears to legislate for the mass of the people, reserving to-the King in Council the
‘power of disallowing or amending, within a limited time, the laws they frame, and
-directing them to be formed into a code, and translated into the languages of .the
‘country ; ‘I- cannot see any -objection to vesting powers.of a similar nature_in. the
‘new Legislative Council which it is propused to institute, and which is to .frame
laws for all classes of His Majesty’s subjects. 1 agree with- Sir Edward East in-
thinking * the necessary exceptions to such an enlarged power would be, that no
laws should be made contrary to the duty of allegiance, nor contrary to any express
law made or to be made by Parliament, for the Government of British India; and
that the laws should be equal in all matters of common concern between native
and British subjects, for the common. good, without favour or disparagement to
either.” I conceive the Crown ought to retain the right of disallowing or amending,
“within & certain time, alt laws which may be framed; a power which. it.now. pos-

“sebses ‘as to regulations made for the Provincial Courts, under the 23d section of
‘the 21 Geo. 11 ¢. 70; and as to regulations registered .in the Supreme Court, of
disallowing only, under:-the 37th section of the 13 Geo. 11k c. 63. . The laws,
*1 conceive, should take effect as soon as -passed by the local Legislature, subject
to being afterwards disallowed or amended. Copies of these laws should -be
anoually laid before both Houses of Parliament; a course-which the statute of the
*53 Geo. Iil. ¢, 1535, 5. 16, has directed as to all the regulations at present made by
‘the several Governments in India. I should, in. addition to this, think it most
“ desirable that all proposed laws should be openly published for & certain fixed time
‘before they could be passed, in order that all persons supposing themselves aggrieved
* should have an opportunity of stating, at least by petition or memorial, if not by
argument, their objections, before the law was carried into effect. It bas been the
uniform practice of the Supreme Court to hear the inhabitants of Calcutta by

"means of their advocates, against the registry of regulations made by the Governor

General in Council. :
¥ By the' construction which I am disposed to put on the 36th section of the
13th Geo. 111, ¢.'63, I think the parties affected by any regulation have a’ right to
be heard against its registry ; and though I am aware that, upon the strict question
- of right, some of my learned brethren have formed a different opinion,' yet all the
Judges appear to be agreed “that it would be & wrong and capricious exercise of
power to preclude a previous discussion of a matter which is subjected to appeal.”
* I also think all persons aggrieved by any laws made by the local Legislature should"
have & right to appeal to.the King in Council ; a right which exists at present as to

\'S
Legislative
Councils;

.Courts of Justic(

regulations aftecting the inhabitants of Celcutta, but not es against regulations

passed by the Governor General in Council for the proviaces. e
It is suggested by Mr. Holt Mackenzie that a veto should be allowed to the
Governor General in the Legislative Council. The 33d Geo. 1. ¢. 52, s. 51, pro-
vides that the Governor General shall not make, repeal or suspend, against the
opinion or concurrence of his counsellers, any general rule, order or regulation, for
320.E. (O} ’ ) the

Code of Laws,
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V. the godd order and eivil government of the United Company’s scttiements, or im-
Legistative  pose of his own authority any tax or duty within the Presidency. The samé pro-
e cé“";,?" i -visions would of course be eéxtended to the proposed Legislative Councils and if
%‘:;,e o [«::’r:e, the Governor General was allowed to have a veto against any laws which had been

-approved of by the majotity of such Council, from the necessity there is of vesting
‘o him a discretionary power to act according to-his own opinion in cases of high
importance and essentially affecting the public welfare, it would seem, on the
otherr hand, expedient that the Judges should, in cases where the proposed enact~
fhent was in their unanimous judgment a direct infringement of some well-acknow-
ledged rights of the Crown, or contrary to some express law made by the Parlia-
‘ment for the government of British India, (if not allowed to possess a veto), be at
Kberty to protest against the act of the majority ; the effect of which protest should
be the suspension of the law until the King in Council, to whom the matter should
imstantly be referred, should have decided upon the legality of the proposed measure,
“Unless some such check as this is vested in the Judges, they would be in the painful
‘situation of being called upon to enforce and carry into effect laws which they were
satisfied the Legislative Council had not the power to impose. )
I have stated at some length, and 1 am aware very imperfectly, some of the con-
siderations to which the letter we have had the honour to receive appears to me
to lead. ' Coe
Upon many of the topics upon which I have ventured to touch, I should not
have presumed to have offered any opinion of my own, satisfied that it is my duty
‘to assist in administering the laws to the best of my ability, as they are, and net to
suggest alterations, had I not conceived the questions proposed by Government
‘necessarily called for such explanations. Whatever may be the course which Pan
liantent in its wisdom may deem proper to adopt, I can only express my cordial
desire at all times to assist, as far as I am able, in all measures that may appear
‘caleulated to improve and ameliorate the administration of justice in India. .

I have, &c.

(signed)  Edward Ryan. '

— No, 23, —
MINUTE by Lord . C. Bentinck, Governor General ; dated 10th Oct. 1829.

THE Judges of the Supreme Court agreeing with the Government on most of
the essential points, little remains for consideration here but the particular arrange-
+ ments by which what is proposed may best be carried into effect.

The detailed exposition given by Sir Charles Grey of the circumstances under
which the Court has hitherto acted, able and excellent in every respect, is particularly
valuable, as exhibiting in the strongest light (if we may at all argue from the past
to the future) the utter hopelessness of setting or keeping things right through the
operation of Acts of Parliament passed at home; and the principle advocated by
him, of maiotaining the complete subordination of the local Legislature to the
“Parliament, will equally, I imagine, be recognized as one of undeniable necessity.

* The measures which he

* It should be provided (Sir Charles Grey suggests) that every act of an)
Indian Legislative Council should, within one month, be sent to the Court of
Directors and the Board of Commissioners; and that in the next session after
the receipt of it in England, it should be Jaid. before Parliament ; and that the
Court and the Board should have the power of repealing it within one year
from the time of its having been made, but with a proviso, that all persons should
be saved harmless for any acts done under the regulation before notice of its
repeal should have been given in some specified manner ; and further, that the
Indian Council shauld once in seven, ten, fourteen or twenty years, form into
one body of law, and submit to the Parliament, the whole of the existing regu-
lations, in order that they might be sanctioned or nu‘:.ap_d’eﬁq e .

+ These are as follows: The Legislative Cotincil Hhalt' ndé make any ordi-
nance inconsistent with any Act of the Imperial Parliament applying to Indis:
It shall not alter any part of the unwritten law ‘of the British constitution, on
which depends the relations of British India or ite people with the United King-
dom: It shall not in any way vary the law of treason, or affect any rights of]
the Crown, or of the Parliament, or thase which may be derived by any foreign
State from treaties entered into by them with the British Grown,

‘The exceptious proposed by Sir E. East are, that no laws should be made
contrary to the duty of allegiance, nor contrary to any express law made or to
be made by Parliament for the government of British India ; and that the Jaws

should be equal in all matters of common concern betweensmative and British
subjects for the common good, without favour or disparagerfient to either. J

4

suggests for practically enforcing
this principle, appear to be well
calculated to secure that and
other objects of; iinportance, vigz.
the early and .(E'.\irqtual transgnis-
sion to Englandigf all la¥s pabsed
in this country, wnd the periddical
incorporation of them into a di-

gested code. ~ e
And the conditions T by
which it is propused to:limit the
powers of the local Legislature,
corresponding in substance with
most of those suggested by Sir
E: H. East, seem_to be unob-
jectionable. The proviso, which
is pecular to the latter, that the
law shal! be equal to all classes
in
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in matters of common concern, had better, I should think, be omitted, chiefly be-
cause it is one of those generalities of which the particular effects cannot be imme-
diately anticipated, and also because it seems to imply a suspicion of injustice,
scarcely consistent with the delegation of powers such as are proposed to be given.’

With respect to- the constitution of the proposed Legislative Council, there is
greater room for doubt. If, as appears to be admitted, every notion of representa-
tion must, for the present at least, be relinquished, it may,- [ think, be questiohed
whether the choice of legislators should go beyond the Members of the Supreme
Council and the Judges of the Supreme Court. I cannot think it would be right to
bring into such an assembly the chief minister of the Christian church, There seem
to be many reasons to be urged against such’ an’ arrangement in India, which it is
unnecessary to particularize. The information as to the Hindoo and Mahomedan
codes, with a view to which it is proposed to appoint one or more civil servants learned
in those laws, may probably be as well obtained, when required, by other means,
unless the Supreme Court, as is proposed by Sir Charles Grey, should be composed
partly of Judges appointed by the Crown, and partly of judicial servants of thé
Company ; so likewise I should think that, with caution and publicity in the pro-
ceedings of the Legislative Council, the interests of the British merchants will be
effectually secured ; und except we could adopt the principle of representation, which
seems out of the question, it would not, I think, add to the weight of the Council, or
the confidence of the public, to associate an individual or subordinate functionary
with the Members of Government and ‘the Judges of the Supreme Court. It
should be remeinbered that its laws are-designed to have effect at all the Presiden~
cies.  If any addition were. made to the existing established authorities, ‘which
I consider for the present to be inexpedient, I should infinitely prefer native gentle-
men, whose rank in society and great wealth seem to entitle them to the distinction ;
while the Council itself would derive from their knowledge of the character, man-
ners and feelings of the natives, that information which the most experienced
Europeans so imperfectly possess. ' "

On the whole, therefore, it would, I conceive, be right to constitute the Coungil
as proposed in the letter of the 14th of July. , o

A veto, it is agreed, shall belong to the Governor General ; and the limitation of
the power of the Council being rendered specific (the vague words “ repugnant to
the laws of the realm” must be carefully avoided), it would seem to be unob-
Jectionable and proper to allow the Judges the power of suspending any enactment
which might appear to them to be incompatible with the laws they are bound to
administer, Itis a fundamental principle of the arrangement proposed by Govern-
ment that the Acts of the Legislative Council shall extend to all places, and to all
descriptions of persons.

Provision should of course be made for the due publication of all proposed laws,
and parties interested in opposing them should have full opportunity of stating
their objections, either by petition or by argument, euthority being also reserved to

. the Governor General in Council of appointing committees or commissioners spe-
cially to inquire into and report upon all matters necessary to a just determination
on the expediency of any law. _

. The promulgation of laws subsequent to their enactment must also of course be
fully provided for. . .

As to the formation of a general code for British India, with such special provi-
sions as local peculiarities render unavoidable, and the gradual adoption of one
consistent system for the administration of justice in all parts of the country, the
remarks of Sir Charles Grey appear to be generally just, though he perhaps over-
rates the advantuges to be derived from the services of English lawyers, unless
where those of superior men can be secured. But these are objects to be attained
only in course of time, through the operation of laws to be adopted, after careful
consideration of each, by the proposed Legislative Council. , )

Even the general principles, how far the rules of English laws and process
shall be maintained, or a simpler system adopted, stript of its technicalities,
shall be substituted; to what extent the English language shall be allowed or
enjoined ; whether Englishmen shall be permitted to claim any and what special
distinctions as to the form of trial, or the tribunal to which they are to be subject,
and especially in what cases and within what tracts trial by jury shall be intro-
duced ; would require separate and deliberate consideration : and the peculiarities
of every province ; the expediency of having local rules, distinct from, though of
course subordinate to, all general laws; the means of recording and maintaining

320. k. O3 local
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iocal usages, where proper to be maintained ; these and various other points must
be discussed before we can attempt to lay down a general scheme for the better
administration of justice throughout the wide regions that will be subject to the
proposed Legislative Council. »

The necessity of a Legislative Council having been thus established, it would
seem right that we should request the aid of the Judges in preparing a scheme
for the execution of the measure, to be submitted for the approval of the home
authorities.

In the event of the proposition for a Legislative Council not receiving the sanc-
tion of Government or of Parliament, it would be desirable that we should now
provide for that contingency, by requesting the Judges to suggest, for our concur-
rence, such alterations in the present Acts as may correct the inconsistencies, and
may remedy tbe inconveniences, which have been so fully detailed in the various
communications upon the present subject.. It would seem impossible for the home
authorities, as experience has hitherto abundantly proved, to furnish the details
which a plan of so extensive a nature must require.

(signed)  W. C. Bentinck. '

— No. 24, —

LETTER from the Governor General in Council to the Hon. Sir Charles E. Grey,
Knight, the Hon. Sir Jokn Franks, Kvight, and the Hon. Sir Edward Ryan,
" Knight, Judges of the Supreme Court of Judicature at Fort William. :

- HONOURABLE SIRS, ‘ Tort William, 20 October 1829,

'WE have the honour to acknowledge the receipt of your letter of the 2d instant,
and of the several papers which accompanied it; and entertaining the strongest
sense of obligation to you for the manner in which you have met the wishes expressed
in our letter of the 14th of July, we venture confidently to solicit your further aid in
the prosecution of those measures which, after an attentive consideration of the imn-
portant facts, observations and suggestions contained in the documents now acknow-
ledged, it appears to us expedient and necessary to adopt. . .-

To the able exposition which you have made of the circumstances that affect the
constitution, and of the principles that liave regulated the proceedings, of His
"Majesty’s Courts, we shall not venture further to advert than by remarking how
‘strongly the detail given, of the difficulties and embarrassments incidental to the
discharge of theiv functions, appears to confirm the persuasion, under which we
recently addressed you, of the necessity of constituting a local Legislatore with en-
larged powers. On that fundamental point, it is bighly satisfactory to us to find
that there exists a complete concurrence of opinion. It remains only therefore to
“consider the particular arrangements by which what is proposed can best be carried
sinto effect.  First, as to the constitution of the Legislative Council: It appears to
be generally agreed, that all notion_of representation- must, for the present at least,
‘be relinquished ; and the case being so, it seems to us, after the fullest con-
sideration of the subject, that the Council should consist of the Members of the
Supreme Government, and the Judges of the Supreme Court of this Presidency.
If, as has been suggested by the Chief Justice, the judicial servants of the Company
shall be hereafter admitted to that Court, we should not of course propose 10 exclude
the officers so distinguished from a share in the Legislature. But as things are now
constituted, it would not, we are of opinion, add to the weight of thé Legislative
Council, or to the confidence of the public in its wisdom and justice, 40 associate
any subordinate functionary with the Members of Government and His Majesty’s
Judges ; more especially when'we advert to the other Presidencies;’to which also
the powers of the Council fnust, we are of opinion, be made to extend. Similar con-

_siderations occur to us as opposed to the appointment of any individual, so long as

the principle of representation shall be inapplicable to the circumstances of the
country. We readily indeed admit that an accession of much valuable information

“might be obtained by constituting the Legislative Council on a wider basis; but the
“advantage of having within‘ilself such an extent and variety of information, as may

obviate the necessity of fréquent inquity, appears to be unattainable. On questions
“touching the laws and usages of our native subjects, the Council must, we thiuk,

depend chiefly on the resd{t-nf inquiries more extensive and minute than any one

At or
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or two individuals could be expected to satisfy. It will always of course be able
to eommand the services of: any public functionary, from whom it may require an
exposition of any matters with which he may be especially conversant : and with
the caution and publicity of proceeding, on which you have justly laid stress, we
trust that, excepting from causes inseparably connected with our position in the
country, there will be little danger of its remaining in ignorance of any particulars,
the knowledge of which may be necessary to secure an equal attention to the interests’
and just claims of every class of our subjects. Several reasons occur to us against the
measure of bringinginto such an assembly the chief minister of the Christian church,
on which we shall not now enlarge. - But though it is in our judgment expedient
that, for the present at least, the Legislative Council should be constituted.as pro-
posed in our letter of the 14th of July, we would not be understood as objecting to
the enactment of a provision which shall leave to His Majesty a greater latitude of
selection, if Parliament shall in its wisdom see fit to' provide for a change of
circumstances. - ’ : B

We have great satisfaction in stating our general concurrence in the principles
according to. which it .is proposed in Sir Charles Grey’s Minute to limit the powers
of the Legislative Councll, to maintain its complete subordination to Parliament, to

- secure a due publicity in its proceedings, to ensure a hearing to all parties interested
in opposing any proposed enactment, to enforce the fullest possible promulgation
of all laws passed by it, and to provide for their periodical consolidation. ’

We likewise fully concur with you in thinking that, besides reserving a veto to
the Governor General (the restriction contained in the 33 Geo. 1L ¢: 52, s. 51,
should also of course be maintained), it will be entirely proper that the Judges of
the Supreme Court, or a majority of them, should have the power of suspending
-the enforcement of any Act of the Legislative Council which they may consider to
be illegal. ' . :

Ha'\gi‘:)g thus explained to you the views which we entertain in regard to the con-
stitution of the proposed Legislative Council, little differing, we ‘are happy to
observe, from those which you suggest, we trust' we may be permitted to request
that you will have the goodness to prepare the draft of a bill for the execution of
the measure, to be submitted for the approval of the home authorities. Co

Strongly as we are impressed with the indispensable necessity of constituting
a local Legislature, as proposed, we consider it proper to provide for the con-
tingency of the proposition not receiving the sanction of Government or of Parlia-
ment; and we shall consequently be greatly obliged by your suggesting, for our cun-
eurrence, such alterations in and additions to the present Acts applicable o India,
as it may appear to you expedient to make, with the view of correcting the iiicon-
sistencies and remedying the inconveniences which have been so fully detailed in
the papers now under consideration, as far as that object can be attained through
the direct intervention of Parliament. - : -

" It will likewise be highly satisfactory to us to receive from you a full communica-
‘tion of your views and sentiments, in regard to the measures by which the admi-
nistration of justice to all classes of persons throughout the British territories way
be gradually provided for, on a regular and consistent system, with such special
_provisions only as local peculiarities may render unavoidable.

But it is not, of course, our intention that the preparation and transmission of
the draft above mentioned should be. delayed until the details which each of the
latter propositions must involve can be furnished. )

We beg to add, that we shall instruct the Secretaries to Government to afford
immediate attention to any request for information ‘which the Judges may be
desirous of obtaining from the records of Government. ‘ o

We have, &ec. ' ’ )
(sigoed) W. C. Bentinck.
C. T Metcalfe.
(True copies.)

(signed)  Holt Mackenszie,
Secretary to Government,
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- LETTER from the Governor General il Council to the Court of Directors,
. - &e. &e. &c.
HONOURABLE SIRS, : Fort William, 14th October 1830,
YOUR Honourable Court is aware, from the documents which accompanied our
Secretary’s letter under date the 20th of October last, that we have for some time
been in communication with the Judges of the Supreme Cour:t, on the subjecl’T of the
measures to be taken for the amendment of the laws applicable to the different
classes of persons resident within the British territories, and for the establishment
of such a judiciary system as might ensure their prompt and Jjust administration,
£the S Court, datedq] With reference especially to the circumstances in-
theLle;t;,ehr sf;;‘:;u:‘!::r"l‘g%e,s:itl: : E:!:)l:l:::es. ourh, dateCY cident to the more extended settlement of British-
Ditto to Ditto, dated 28th September 183¢,with its En-} born subjects, with permission to hold Jand.  We
closure. have now the honour of transmitting to you, as

. Bé:"u': é:mni’)’::’r:o ‘L‘:f:d 3?1‘; 82:::;_' 1‘883'?:' numbers in the packet, copies of the papers noted
th

Ditto o Ditto, duted 11th Oct. 1830, with its Enclosure, [ in the margin, in continuation of those which
Ditto from Ditto, dated 15th October 1830, with its En-| were forwarded to you on the above date.
closure. .

2. We beg permission to call your early and particular attention to the draft of
a bill (as finally amended), and the papers immediately relating to it (Nos. 2, 3
and 4), and to submit our recommendation that the necessary measures may be
taken to obtain the enactment, by the British Legislature, of a law corresponding
with that draft, with any modifications or additions that may appear to be necessary
or expedient. 'The grounds on which we consider such a law to be urgently and
indispeusably required, and the considerations which have influenced us in the
adoption of its several clauses, are so fully explained in our correspondence with
the Supreme Court, that it must be superfluous to enlarge upon the subject iiwthis
place. It may be sufficient to state that, in our judgment, the members of the
Legislative Council should not, in the first instance at least, be numerous. It may
" eventually be proper to enlarge it; and the number to be inserted in the bill, which
inthe draft is left blank, your Honourable Court will best be able to determine.
Besides the Members of the Supreme Council, and the Judges of the Supreme
Court, we are not prepared to hazard an opinion as to what individuals should be
admitted into the Legislative Council, or from what classes and on what princi-
ples,. the selections should be made.. These indeed are points which, we think,
should be left exclusively to the decision of the home authorities. L

3. We shall only add, that we hardly consider necessary the precautionary
measure adverted to in the concluding paragraph of the Judges' letter, dated the
13th instant. .

4. A copy of any reply which we may receive to the letter we addressed to the
Judges on the 1ith instant, on the subject of the Enclosures 2, 3 and 4, of their
letter dated the 13th ultimo, will be forwarded to your Honourable Court with all -
practicable dispatch, : *

‘We have the honour to be, &c. &c.
(signed)  W. Bentinck.

W. B. Bayley.
C. T_,",T_Melca‘lfe.
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ABSTRACT of Revenue Letter, No. 4, of 1830y addresséd to ‘the Honourablé
‘ Court of Directoss, dated the 14th October 1830.

Forwarding with reference ta Papers transmiited on the 20th October 1829,
copy. of Correspondence with the Judges of the Supreme ',Coqrt of Judicature
of Fort William, in Bengal, relative to the institution of JLegislative Councils; the
establishment of a judiciary system, and the forination of a code of aws for the
British territories in the East Indies. . . ’ _ ,
T . " {signed) . Holt Mackenzie,

~ 77 Sect to the Govt,

b . L

—No. 26.—
LETTER from the. Judges of the Supreme Court to the Governor General ‘in

Council ; submitting Papers relative to the institution %of Legislative Councils,
the formation of a Code, and the establishwent of a System of Courts.

¢
{

, Calcutta, 13th September 1830.
RIGHT HONOURABLE LORDS AND HONOURABLE SIRS, o R
- WE have given from the first all the attention in our powerto the subjects men-
tioned in the letter which you addressed to us on the 20th of October last, and
having had the benefit of conferring personally*with you upon some occasions, we
pow submit to your consideration the accompanying papers, viz. No. 1. intituled
. Heads of a Bill, to té intituled an Act.for establishing Legislative Councils in
the East Indies”” This ‘you are aware is not a paper. of our own, but one which,
with the assent of us all, though not with an absolute unanimity as to minor points,
was arranged at the cobferences to which you did us the honour of admitting us.
No. 2, intituled, * Some observations on the suggestion of the Governor General
in Council, as-to the formution of a code of laws for the British territories in the
East Indies.” No. 3, * Qutline of a system of Courts for the British territories in
the East Indies.”
. You have signified your wish that specific provisions.for the last object should
be annexed to those which relate to the establishment of Legislative Councils, and
- which have been reduced into the form of a bill; but perhaps the papers Nos: 2
and 3 will indicate sufficiently both the outline of the arrangements which would
occur to us, if any’extensive alteration in the system of Courts should be made,
and the difficulties which prevent us at present from reducing our notions upon the
subject into the form of a bill. Without knowing better than we do the views of
His Majesty’s Ministers, acd of the Court of Director, we can form but very un-
certain conjectures of what is practicable, or at least of what would be adapted to
the ground-work on which it may be intended to re-establish the Government of
India. :
. As long as the East India Company may continue not only to have that right
of perpetuity which is annexed to its character of .a trading corporation, but
sctually to. carry on trade, it will probably be - thought that there must be some
Courts in India not only of appellate, but of original jurisdiction, of which
the Judges shall be appointed imwmediately by the Crown, if for no other rea-
son, yet for this at least, that the Company may sue and be sued in their
¢ommercial capacity, before some tribunals not constituted by themselves, nor
consisting merely of their own civil servants, whom the most perfect integrity
never can’ exempt from the impression, that they are too dependent on the
Company to act as Judges in questions between them and other British per-
sons; but if the Company should ever cease to trade, or even if that separation of
their proceedings in their commercial from those in their political capacity, which,
to a certain extent, was provided for by the 53 Geo. 111. c. 155, should now be
carried further aad completed ; one objection, at least, against all the Courts of
originaldjurisdiction being put upon the footing of Company’s Courts, might be
removed.

A general admission of British persons into the provinces, or any parts of them,
with the right of holding lands in fee, would present a state of circumstances re-
quiring in the arfangements of Courts of Justice some different provisions from
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those which would be suitable to a system, founded upon a prohibition of the inter-
course of British persons with the interior of the country. These and several other
undecided and doubtful points, of the gravest importance as matters of state policy,
and to which, as to the foundation on which it would rest any bill for the general
administration of justice must be accommodated, prevent us from offering anything
more than mere suggestions as to the formation of any code of law and system of
Courts, We are prepared, however, to say, that there is no arrangement which
we are able to anticipate, in which it does not seem to us that it would be desirable
there should be a Legislative Council for India, or one for each Presidency, sub-
ordinate to the Imperial Parliament; and in like manner one Court for India, or-
one for each Presidency, of intermediate appeal between the superior Courts of
this country and His Majesty in Council, or the House of Lords; and that of these
Legislative Councils and Courts of Appeal, a majority of the Members and Judges
should be appointed immediately by the Crown, we should say indeed that the whole
ought to be so appointed, but that a portion of them should be selected by the
Ministers of the Crown from amongst the Company’s servants; and it might
perhaps be thought morg regular to establish any such Courts of Appeal by Letters
Patent of the Crown, issued under the authority of an Act of Parliament, rathet
than by Act of Parliament alone. Whether such Legislative Councils and Supreme
Courts of Appeal could at present, and all at once, be brought into active and
effectual operation for all India, is perhaps more than doubtful, and our own in-
clination of opinion would be to attempt to give them effect within some one limited
district, with a liberty at the same time to the Governor General‘in-Council to make
use of them for the rest of the territories in cases in which-thiéy could be employed
for that purpose with advantage. Our views of this matiér.are stated in the draft
of a letter which -we are about to send in reply to one ‘received by us from the
Secretary of the Board of Commissioners for the Affairs of India. Of this draft,
we take the liberty of enclosinga copy, marked No, 4, and if any objection should
be felt by the Governor General in Council against any stitements in it, we would
willingly reconsider them, and make any corrections which may be desirable with'
the least possible delay. R o :

1t has been with unfeigned reluctance indeed, and some apprehension of giving
offence, that we have spoken as plainly as we have done upon several points both’
in that letter and in the other papers which are now submitted to you; but upon
a subject respectinng which, from its extent and intricacy, all opinions are so liable
to be misunderstood, those which are stated otherwise than plainly ahd fully may
serve for mueh mischief, but can scarcely do any good. We beg leave to assure
you, in all sincerity, of our desire to render any assistance of which 'we may be
thought capable; upon this occasion of the re-establishment by Parliament of the'
Government of the British territories in India. In so vast an affair it is impossible
that any persons cen act together unless there be a willingness on all sides to make'
some - sacrifices of opinion; and of the greater part of what we have taken the’
Liberty to suggest, we hope it will be understood that it is intended as nothing more’
than suggestion, and that it is susceptible of various modifications. "The only prin-
ciples which we are desirous should be considered as fixed, are such as we are con-
fident all of us are fully agreed upon, namely, that all the Indian territories which
constitute the three Presidencies-are dominions of the Crown of the United King-
dom, though with all such conditions annexed as have been stipulated in any treaties,
or ‘agreements made at the time of the acquisition of the territories ; that Parlia~
ment has an unquestionable right of legislating for the whole of the Indian dominions
of the Crown, notwithstanding that certain powers of legislation have been and may
hereafter be committed to others by Act of Parliament, or permitted to subsist in
the hands of others as a remnant of the former institutions of the country ; and that:
although justice must in general be administered in India by Indian Cousts; yet
wherever circumstances. will admit of a sufficiently regular frame of Government
being established, the appeal or the last resort ought to be some Courtor Courts of
the United Kingdom, or some Courts in India, of which the Judges should be’
appointed immediately by the Crown. : -
‘We have the honour to he, &c.

(signed) < Che* Eduf Grey.
Edward Ryan.

(True Copy.) '

(signed) Holt Mackenxzie, .
Sec” to the Government.
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i—lEADS' of a BILL to be intituled * An Aect for es'tabliél}fglig;Ifte‘giélégiye Colm‘.cilis C

in the East Indies.”

. 1.-WHEREAS the Civil and Military Government of the Presidencies of ¥ort,
William, Fort St. George and. Bombay, in the East Indies, subject to such superin-
tendence, direction, control and restrictions. as for that purpose have been -provided:.
and established, is entrusted to the Governor General in Council and, the Governors,
in Council of the said Presidencies, and also the ordering, management and govern«
ment of all the territorial acquisitions and.revenues therein: And whereas the said.
Governor General in Council and Governors.in Council have been authorized and.
empowered by several Acts of Parliament to. make- rules, ordinances, - regulations
and laws, as well for the imposition of duties and taxes as for. divers other purposes;
and it. hath been enacted,. that all regulations affecting the rights, persons or pro-
perty of the natives, or of any other individuals who may be amenable to the Pro
vincial Courts of Justice, shall be registered, in the Judicial Department and formed
into a regular code; and it hath also been provided, that the rules, ordinances and,
regulations made for the settlements at Fort William, Fort St, George and Bombay,
and the factories and places subordinate thereto, shall be registered in the Supreme,
Courts of Judicature at the said settlement, with the.consent and approbation of the
said Courts; and further provisions have been made. for the better enabling of His
Majesty in Council in. some cpses to disallow or repeal, and in others to amend,
such rules, ordinances or laws: And whereas it is necessary that a power should at
all- times be vested in some persons resident within .the. British territories in the
East Indies, of making regulations and laws for all the territories and people there
under British Government : And whereas the several Acts of Parliament which have
beretofore been passed for that purpose have been found to be in some respects
imperfect and inconvenient, and it is expedient that more full, certain and effectual
provisions should be established instead of them; be it therefore, enacted, that so,
much of an Act, intituled, &c. . . .

13 Geo. 1IL ¢, 63,-3.-36, 37.
. ~21 Geo. Ill. €. 70, 8. 23.
.o - 87 Geo. IIL. ¢. 142, 5. 8. .
39 & 40 Geo. IIL.c. 70,'8s. 11. 18, 19, 20,
‘47 Geo. 111, sess. 2, ¢ 68, ss. 1, 2, 3.
53 Geo. I11. ¢. 155, s8. 98, 99, 100,

and so much of every other Act heretofore passed as in any way relates to the
making of any laws or regulations by the Governor General in Council, ‘or the
Governors in Council of any of the said Presidencies, be, and the same aré hereby
repealed ; Provided a]ways, and be it further enacted, that nothing heréin contained
shall be construed so as to repeal any regulations heretofore made by any Governor
General in Council or Governor in Council ; but all such regulations, until they
be expressly repealed or altered by some competent authority, shall have the same
force and effect as they would have had if this Act had not been passed.

2. And be it further enacted, That there shall be one Legislative Council within
each of the said Presidencies of Fort William, Fort St. George and Bombay:

3. Each of the said Legislative Councils shall consist respectively of the Governor
General, or Governor of the Presidency for the time being, and of all other the
Members of the Council of the Presidency, and of the Judges of the Supreme Court
of Judicature of the Presidency, and of such other persons, not exceeding —— ia
numbers, from time to time shall be appointed by His Majesty, his Heirs or Suc-
cessors, or by the Directors of the East India Company, by and with the approba-
tion of His Majesty, his Heirs or Successors. v .

4. Each of the said Legislative Councils, or so many of the members thereof as
shall be able to attend, shall meet and assemble from time to time at some con-
venient place, to be appointed by the Governor General, Governor or Vice President,
withia the towns of Calcutta, Madras and Bombay respectively, or in the neighbour-
hood, and within some convenient distance of the same, at such times and in such
manner as such Governor General, Governor or Vice President, shall also direct ;
and it shall not be lawful for any of the said Legislative Councils to assemble in
the eapacity of a Legislative Council otherwise thian is herein provided. .
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V. - 5. Each’ of the said Legislative Councils shall be capable of deliberating, resols-
Tegilative  ing and acting in ‘its capacity of a Legislative Council whenever three members
.CW??'“. . thereof. shall be iawfiilly assembled, provided that one of the three e either the

E‘:ﬁ: Zf f:::e‘ Governor Generaly Governor, Vice President, or some other Member of the Coun-

— . cil of the Presidenty, and another be one of the Judges of the Supreme Court, but

e not otherwise, unless there should be no Judge then resident, or unless upon any
urgent occasion there should be any refusal or wilful neglect of the Judges then
resident at the place at which, or in the neighbourhood of which, any of the said
Councils shall be held ; in either of which cases, and after a Minute to that effect
shull have been entered npon the proceedings of any such Legislative Council, and
signed by the Governor General, Governor or Vice President for the time being, it
shall be lawful for ‘any three members of any such Council who may be assembled
upori any such 6ccasion to deliberate, resolve and act in all respects as a Legislative
Council, in the same way as if one of the Judges had been present: And be it furi
ther enacted, that all the proceedings at any meeting of any such Legislative Councit
shall be conducted as nearly as possible in the same manner and form as the pro.
ceedings before the Governor General in Council are by statute directed to be con-
ducted, except that no Governor General or Governor shall ‘bave any power of
making any law or regulation, nor of deciding any question whatsoever which may
arise in any such Legislative Council of his own sole authority : Provided always,
and be it further enacted, that no law or regulation of any of the said three Legis-
lative Councils shall be deemed or taken to have been finally resolved upen and
established, nor shall have any force or effect whatsoever until the consent in
writing of the Governor General of Fort William in Bengal, shall have been first
obtained and annexed thereto; and that no law or regulation of either of the
Legislative Councils at Madras and Bombay shall have any force or effect until it
shall have been confirmed by the Legislative Council of the Presidency of Fort
‘William in Bengal, for which purpose, as soon as it shall have been fully resolved
upon, it skall be sent to the Legislative Council of the Presidency of Fort William
in Bengal ; and it is hereby further enacted, that the Legislative Council of the
said Presidency of Fort William shall have full power and authority to make regu-
lations and laws, as well for the other Presidencies of Fort St. George and Bombay
and for all the territories and territorial acquisitions in the East Iddies in the pos-
session and under the government of the East India Company, in the same manner
as for the Presidency-of Fort William itself, whensoever to the said Legislative
Council of the Presidency of Fort William it shall appear that there is occasion so -
to do; and shall also have the power of repealing or altering dny regulations or
laws heretofore made by any Governor in Council, or hereafter to be made by any
Legislative Council of either of the said Presidencies of Fort St. George or
Bombay. : i

6, Every law or regulation, after it shall have been resolved.upon by any of the
said Legislative Councils, and before it shall be submitted to the Governor General
of Fort William for the purpose of having his consent in writing annexed thereto,
and before it shall be sent by the Legislative Council of Fort St. George or Bombay
to the Legislative Council of Fort William, shall be sent round to every resident
Member of the Legislative Council by which such law or regulation shall have been
made; and each resident Member, whether he shall or shall not have attended the
meetings of the Council at which such law or regulation shall have been delibe-
rated or resolved upon, shall signify in writing his assent or disapprobation thereof ;
and if any two of the Judges of either of the Supreme Courts, or in case there be
only two or one of the Judges resident at the time, then if the only Judge or the
Chief Justice, or in his absence the Senior Judge of the Supreme Court of the Pre-
sidency at which the law or regulation shall have been passed, shall state his or
their disepprobation thereof by reason of his or their opinion and belief that suck
Jaw or regulation is not within the powers vested by this or any subsequent Act in
the Legislative Council by which the law or regulation shall have been made, and
shall also state his or their grounds or reasons for such opinion and belief, then the
law or regulation respecting which such opinion and belief shall be so stated as
aforesaid shall be susperided, and shall have no force nor effect until such time as
it shall have been referred to the President of the Board of -Commissioners for the
Affairs of India for the time being, and 16 the Directors of the East India Com-
pany, and until the orders of such President respecting the same shali have been
received in India; and the said President for the time being is hereby aulhorize'd
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int all such casés to submit any such law or regulation: to' His Majesty in Council,
and after having so submitted the same, to.issue his orders to the, Governor General
of Fort Williamn for the revocation or suppression, or the publication and enforce-
ment of the law or regulation ; and if any such law or regulation shall be so directed
to be published and enforced, it shall after such publication bave the same force,
autliority and effect, and no other, as-if no such suspension as bath hereinbefore
been mentioned had taken place. L .

7. The powers of each of the said Legislative Councils, to be exercised in manter
and form as aforesaid, shall’ extend to the making of laws and regulations for the
repealing, amending or altering of any regulations heretofore made by any Governot
General in Council, or Governors in Council, or hereafter to be made by.any of the-
said Legislative Councils, and to the making of laws and regulations for all other
purposes whatsoever, and for all manner of persons, whether British or native, or
foreigners or others, and for all places and things whatsoever, within and throughout
the whole and every part of the British territories in the East Indies, in the posses-
sion and under the government of the East India Company, except as hereinafter
is excepted, and subject.to the conditions and restrictions hereinafter expressed, and
at all times and in every respect subject to the full, absolute and supreme legisla-

tive power and control of the Imperial Parliament of the United Kingdom of Great'
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Britain and Ireland: Provided always, that no law or regulation, made by either of

the said Legislative Councils for the Presidencies of Madras or Bombay, shall at
any time have any force, authority or effect, except within the limits of the terri-
tories constituting the Presidency, by the Council of which it shall have been made:

8. No law made by any of the said -Councils shall in any way repeal, vary, sus.
pend or affect auy Act of the Imperial Parliament, nor any Letters Patent of the
Crown, nor in any way affect any prerogative or right of the Crown or Parliament;
nor the constitution or rights of the East India Company, nor any part of the
unwritten law er constitution of the realm of the United Kingdom of Great Britain
and Ireland, whereon may depend in any degree the allegiance of any persons.to
.the Crown, or the sovereignty or dominion of any part of the Dritish territories in
the East Indies. = = = - -~ 7 K

.. As soon as anylaw or l:egulafion shall have been resolved upon, and passed at
any lawful meeting of any of the said Legislative Councils, it shall forthwith be
published in the Government Gazette, or some other newspaper of the place; before

it shall be sent round to the resident Members of the Legislative Council and to

the Governor General of Fort William, for the expression of their approbation or

dissent, in writing, and' an interval of 14 days at the least shall take place, from the .

time of the first publication, hefore the Governor General shall give such consent ;
and if any person or persons interested in or affected by any such law- or regulation,
shall petition any such Council to take into consideration his or their objections
against it, at any time before the consent in writing of the Governor General of
Fort William for the establishment of such law or regulation shall have been given
to the Governor General, or Governor or Vice President of the Presidency, at
which the law or regulation shall have been made, shall direct at what time and
place any such person or persons shall state his or their objections, and whether

by written petition only, by counsel, or in person; and it shall be lawful for any -

person or persons who may be aggrieved by any such law or regulation, to appeal
against the same to His Majesty the King in Council, who shall have full power
‘and authority at any time to repeal the same, but such appeal or notice thereof
shall be made or given within six calendar months of the publication in India of
“the law or regulation which shall be the subject of appeal. '

10. As soon 8s one week shall have elapsed after any law or regulation shall
-have been established by any resolution of any of the suid Legistative Councils, and
"by such written cousent of the Governor General, as hereinbefore has been made
necessary, the same, if no sufficient cause shall have been given for the suspension
thereof in manner aforesaid, shail be carefully registered, and preserved as a record
by such Legislative Council, and shall be printed and published in the English lan-

guage; and for the better securing of a general and accurate publication thereof,
one printing-ofiice or press, for each Presidency, and no more, shall from time to
time be licensed by the Goveraor General in Council, or Governor or Vice Presi-

dent in Council, ot the Presidency, to print and publish the laws of each Legislative .
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Council, ‘and the_granting or changing of such licenses shall from time to time be
notified by proclamation or public advertisement, and each of the said Legislative
Couticils shall, from time to time, make such standing orders as may be most con-
venient .and effective for the due publication of such laws, in as many of the lan.
guages.of India, and in such manner as .may. most effectually secure a speedy, full
and complete promulgation thereof throughout the British territories in the East
Indies, so that the knowledge thereof may be communicated to all who may be
liable to be in any way affected thereby.

o If any person or persons shall wilfully publish any false statement of any
Jaw of any of the said Legislative Councils, he or they shall be deemed guilty of
a misdemeanor, and shall be punished accordingly; and if any person shall suffer
damage.or loss in consequence of being misled by any such false statement, it shall
be a good cause for his recovering damages in a civil action, to be instituted against
the party or parties by whose false statement he shall have been so misled.

. 12. Within one month after the passing and registering of any law or regulation
by any of the said Legislative Councils, the Governor General in Council, or Go»
vernors or Vice President in Council, shall send duplicate copies of the same to
the Court of Directors of the East India Company, and to the President or Secre-
tary of the Board of Commissioners for the Affairs of India; and at any time
within one year from the first receipt of any such law or regulation, it shall.be
lawful for the President of the said Board of Commissioners, after having sub.
mitted the same to His Majesty in Council, to transmit to the Legislative Council
of the Presidency of Fort William an order for the repeal of the same, and the
same shall be forthwith repealed: Provided always, that all aets done under and
according to any- such law previous to such repeal thereof, and during its con-
tinuance, shall be good and valid; and all persons shall be saved harmless for any
thing by them done, or omitted to be done, in obedience to or compliance with any
such law, before the time at which they shall have had, or with due care and
watchfulness might have had, notice of the repeal thereof.

13. Nothing herein contained shall extend or be construed to extend to the,
affecting in any way of the right or power of the Imperial Parliament to make laws
for the British territories in the East Indies, and for all the inhabitants thereof;,
and it is expressly declared, that a full, complete and constantly existing right and
power is intended to be reserved, and is hereby reserved to the Imperial Parlia-

- ment of the United Kingdom of Great Britain and Ireland, to control, supersede’

or prevent, by Act of Parliament, all proceedings and acts whatsoever of the sai
Legislative Councils, and to repeal and annul at any time any act, law or regulation
whatsoever, by the said Councils at any time made or done, and in all respects to
legislate for the British territories in the East Indies and the inhabitants thereof, in
as full and ample & manner as if this Act bad not been passed ; and the better to
enable the Imperial Parliament to exercise at all times such authority, power and
right, the President of the Board of Commissioners for the Affuirs of India shall,
once in every Session of Parliament, lay before both Houses of Parliament the Laws
and Regulations of the said Legislative Councils, which, since the foregoing Session,
may have been transmitted to bim or to the Secretary of the said Board as herein-
before is provided ; and once in every period of years the said Legislative
Councils shall transmit to the President of the Board of Commissioners, and the
said President shall lay before both Houses of Parliament, the whole of the sub-
sisting laws heretofore made by the said Councils, and then remaining unrepealed
and in force ; and the said Councils, ,before such transmission of the same, shall
cause the same to be methodically .and systematically arrariged, and shall annex
thereto such tables, indexes, glossaries, and other explanatory documents .and
materials 2s may be conducive to the true understanding of the same.

14. All laws and regulations which shall be made and published by the said
Legislative Councils in the manner and form hereinafter provided, as long as they
shall remain’unrepeaied and unaltered, shall be of the same force and effect within
and throughout the British territories in the East Indies, and every part thereof, as
any Act of the Imperial Parliament is, would or ought to be within the same terri-
tories, and ~shall be taked notice of by dll Courts of Justice whatsoever within the
same territories, and in every part thereof, in the same manner as any public Act

. , R . of
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of Parliament would and ought to be taken notice of, without being specially pleaded V.
or put in evideénce, -~ - . . - o od) C'; : ‘Ed G ., Igﬁ:l:;live
) : (sign has. Edw. Grey. " cils 5

. 0 Edwerd Ryan. - Cclm of Lame

(A true copy.) -

(sigr‘led) Holt Mackeﬁzie;
! : Sec’ to-the Govt

(Enclosure, No. 2.)

Some OBSERVATIONS on a Suggestion by the Governor General in Council,
" ‘as to the formation of a ‘Code of Laws for the British Territories in the East
Indies. ‘ o ' o :
IT may be said,” with sufficient precision for the present purpose, that the whole
body of Municipal Law, in any country, may be comprehended within the divisions
into which Sir William Blackstone has separated the English Law : First, the rights
of persons, or the distribution of political power, privileges, rights and duties.
Secondly, the rights of things, or the law of property in things immoveable and in
things moveable, together with the law of contracts. Thirdly, private wrongs; or
the definition of injuries done by persons to each other, for which the Jaw provides
remedies and the means of compensatinn, together with the courses prescribed for.
the attainment of such remedies. Fourthly, public wrongs, or the definition of
those injuries which are not susceptible of compensation, and are supposed to have
a direct effect upon the interests of the whole body of the people, together with
the courses -established for attaching such consequences to injuries of this sort as
may deter others from being guilty of them. As to the first of these divisions of
law, namely, the rights of persons, it has always hitherto been, and is likely to
remain in India, in so deplorable and discreditable a state of confusion; that-it is
scarcely possible to speak of it with the plainness which is requisite for showing
the'real state of the case, and yet with the respect which is due to it as the existing
law, The most opposite notions are allowed to prevail upon points, respecting
which; it is of the utmost importance that no doubt which can be removed should
continue to subsist. There is no uniform, no definite opinion, either as to the true
*character and incidents of the Sovereignty of the Crown, nor of the dependence of
"the laws on Parliament, nor as to the rights either of political power or of property
of the East India Company, nor even of the relation in which the many millions
of nativés stand to the political authorities by which they are entirely governed.
Different races of natives have different grounds of political right ; as to one class
of them, it is even disputed under which of two different systems of law it is that
they live. - Amongst the Hindoos and Mahomedans there .are persons not even
claiming any sovereignty, to whom the Governments have nevertheless stipulated
an exemption from law, or at least from all Courts of Justice. Amongst the British
authorities we have Courts, which the Legislature has made Supreme, yet to
which no other Courts are allowed to be subordinate ; Commissions of the Peace,
which are sealed by the Supreme Courts, but are directed almost exclusively to
persons who are judicial or magisterial officers of the Company, and who have been
recently declared by the Privy Council to be exempt in that character from the
control by mandatory writs of the Courts oot of which their commissions as
Justices issue ; so that from the difficulty of distinguishing what is done by them
in one character from what is done in the other, the consequence must be, that in
both they will no longer be responsible to any but the Governor General in
Council.  There are Acts of Parliament commanding the Supreme Courts to
take evidence for the House of Lords, and for special tribunals in England, con-
stituted. énfer alia, for the prosecution of offences by the officers of the Indian
Governments ; and there are Letters Patent on the other hand, forbidding the
Supreme Courts to call for the evidence of natives, except according to the prac- .
tice of the Company’s Courts, or in other words, except as the Indian Governmenis
and their officers will permit. The rights and powers of all the Court’s officers,
and other persons, which depend on Regulations of the Governments, are subject
at all times to change ; and there is no adequate provision for keeping them in
harmony with Acts of Parliament and Letters Patent of the Crown which apply to
320. E. } P4 India.
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India. In this state of circumstances, no one can pronounce an opinion, or form
a judgment, however sound, upon any disputed right of persons, respecting which
doubt and confusion may not be raised by those who mdy choose to call it in
question ; for very few of the public, or persons in office at home, not even the
law officers, can be expected to have so comprehensive and clear a view of the
present Indian system, as to know readily and familiarly the bearings of each
part of it on .the rest. “The title that is sound in it is obscured by ill-defined
pretensions on all sides, and by shreds and patches of law of every texture
and hue; some, the remnants of what has long been worn out, and others, the
samples of what, at different times, it has been the design of one party or another
to manufacture. There are English Acts of Parliament specially provided for
India, and others of which it is doubtful whether they apply to India wholly, or in
part,or not all. There is the English common law and censtitution, of which the
application, in many respects, is still more obscure and perplexed. Mahomedan
law, and usage ; Hindoo law, usage and Scripture ; Charters and Letters Patent of
the Crown; %{egulations of the Governments; some made declaredly under Acts
‘of Parliament particularly authorizing them, and others, which are founded, as
‘some’say, on the general powers of Government entrusted to the Company by
‘Parliament, and, as others assert, on their rights as successors of the old Native
Governments ; some Regulations require registry in a Supreme Court, others do
‘not; some have effect generally throughout India, others are peculiar to one Pre-
sidency or one town. There are commissions of the Governments, and circular
‘orders from the Nizathut Adawlut, and from the Dewanny Adawlut ; trealies of
the Crown; treaties of the India Governments; besides inferences drawu at plea-
sure from the application of the droit public and law of nations of Europe, to a
‘state of circumstances which will justify almost any construction of it, or qualifica-
tion of its force. Such a state of things, though it may not be justly liable to
‘blame, (inasmuch as it may have been unavoidable) and though a great part of it
may be better than anything which could be readily substituted, cau scarcely sub-
‘sist ds a whole without disturbing the course of good government even within the

"United Kingdom ; and it would, no doubt, be very desirable that so confused a

tissue should be disentanjgled, and that as much as possible of it should be arranged
and permanently fixed by Acts of Parliament, or Letters Patent authorized by Act
of Parliament, or Regulations made under Acts of Parliament, and in conformity
with the powers granted by them, and that whatever it may be necessary to leave
in a more loose state, should be declared to be so leit only because it is necessary,
‘and that time must elapse before all can be reduced to order. Until something be
done in this way, it will scarcely be possible to make any satisfactory provisions
for the establishment of Courts, and the administration of justice. But, on the
‘other hand, it must be remembered that in proportion to the extent and variety of

‘the subject-matter, and ‘the obscurity in which it has been involved, must the

difficulty be of applying a remnedy to it. There cannot, however, be any such jo-
superable difficulty, that the relations in which the Crown, the Parliament, the
Company, and the inhabitants of India stand to each other, might not be declared,
and a foundation be thus laid' upon which a regular and well defined structure of
law and government, adequate to the good management of a limited district,
might be established at present, and afterwards extended. As to the second branch
of law, or the law of property, it would not be difficult to put the rights of property
in things moveable, together with the law of contracts, upon one footing for ail
descriptions of persons in India. No great mischief apparently would anse fromn
providing that, 10’ such matters, the law of England should also be the law of India,
and the benefit which would be obtained, would be that there would be the same
‘law for all places. As to immoveable’ property, or property in land, it is a subject
of much greater difficulty and. embarrassment. - The customary interests of the
iminediate cultivators of the soil are, tbroughout all India, obscure, various and
uncertain. It is those interests which present the real obstacle to the admission
‘of British persons to hold landed estates. There could not be any insuperable
“difficulty in providing against any danger arising to the Government from British
residents in the interior, nor in pretecting the native inhabitants against their
open violence. A power of sumwary transmission would be more than sutli-

"cient,  But the real difficulty would be to reconcile the existence of Zemindary

and Talookdary rights in the bands of Dritish persons, with the preservation
of the customary rights of the Ryots or other persons holding under them.
' : Customn
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Custom and usage’ ought tb be the ctiterion. of such f{igbts, and if there was a
sufficient nuinber of good Courts of Law, well adapted in all their circumstances
to the. decision ‘of such disputes, though it cannot be sal_d there wquld; t_)e'an‘
end of the difficulty, yet the same means would be provided by which similar
difficulties have been overcome in. other: states. But when, the arrears of the
Country Courts exceed & 100,000" causes, ‘and when the Government, in despair
of being able to provide a sufficient number of British Judges,. are committing the
administration of justice, for the most part, to native persons, it would seem to be
illusory to hold out a general permission to British persons to buy lands throughout
India. If they were to purchase the rights of Zemindars or Talookdars, and had
no appeal but to a Mahomedan or Hindu Judge. against the claims of the revenue
officers from above, or the Ryots from below, ‘they would very soon be -glad to
abaudon their bergains. -The only’ course which-in such circumstances seems to
show any reasonable prospect of forming any good laws respecting land, is that of
separating some one province or district from the Test, in which the revenue has
been already permanently settled, and in applying within that district all the means
of Government to the purpose ‘of adjusting and fixing the complicated interests of
all the classes of landholders, and of reducing them by degrees to simpler and more
convenient forms. -This has been one necessary step in the progress of civilization
in our own country, and in almost every other which has ever come to be far ad-
vanced in civilization ; nor is there anything in the- customary rights of Indian
Biswadars or Meerasseedars, which it would be more difficult to deal with, if in-
stead of attempting all India at once, a portion of the country of manageable
extent were selected, than there has been heretofore in reducing the fantastic and
vexatious varieties which bad grownup in France and England under the feudal
system, to the better forms of landed property-which now prevail. If a general
permission to purchase lands were to be extended ouly to some small province,
such as the Delta of the Ganges; with a privilege for.retired servants of the Com-
pany, of a certain standing and residence in. India, to hold lands within a somewhat
larger circle, the plan might be manageable. Sufficient Courts might be established
or commissions issued for settling the landed tenures; a concentration of capital,
skill and social civilization might be preserved, which would be almost as necessary
to the welfare of a new and distinct set of proprietors of land established in an old
country, as the concentration of labour is found to be in a new country; and if
a law were made, that after a specified period, no other estates in land should be
created by purchase within these districts than fee simple, or lease for years or for
life, and provisions should be gradually made also for the purpose of ultimately
accomplishing, not merely that which was done in Ireland, by the abolition of the
British tenures, but that still more wholesome measure, which was accomplished in
England at one stroke, by the English statute of Charles II. namely, the resolving
of all existing varieties of tenures into two or three of well defined characters and
incidents. 'The old tenures, which have been the spontaneous growth of different
times and different eircumstances, would fade away, or a perception of the benefits
of the simpler system, would perhaps cause all estates very soon to be cast anew,
by the choice of their owners, in these new moulds. = At first, if such a safeguard
should be thought necessary, the lands of Europeans need not be either inheritable
or capable of being devised; but a condition might be annexed to such estates,
that the executors, within a year after the death of the owner, should sell, and the
produce of the sale should be a part of the assets. The children and widow, or the
next of kin, or legatees of the owner, would in this way get the whole benefit of
any improvements made by him, and yet the inconvenience that might arise from
the land devolving upon Infants or persous living out of India, or merely come
thither, would be avoided. At some future period, when it might be thought right
to make the lands of Europeans liable to succession, or capable of being inherited,
{they might be made, in the absence of a will, partable amongst all the children, but
the owner might have the power of devising them by a registered will to any one of
his children. This plan would neither exclude nor rigidly enforce the succession of
one ouly, which by many persons is thought so beneficial, and it would not be very
different in effect from the present law of England, where the ordinary course is the
succession of one, but the owner in fee simple has the power of devising the estate
to all, or of charging it, or ordering to be sold for their benefit. The upshot, in-
deed, of all that has been said and written for and against the rule of primogeniture
in the inheritance of lands, seems to be very little more than that, in cases in which
a father dies in possession of means which ehable him to make his eldest son a pro-
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prietor of a landed estate, at the same time.that he can leave a suitable maintenance
to his widow and a sufficiency to his younger children, itis better to make this
arrangement than to divide equally the whole of his property, because it is desirable
to keep up classes of landed proprietors of different degrees of wealth, as better
persons to fill the gulf which lies between the Sovereign and the peasant, than mere
functionaries of the Government; but that where a landed estate cannot be kept in
the hands of one, except by leaving his other .children in uncomfortable circum-
stances, it is better that the owner should divide the whole. The law, as it now
exists in England, abstractedly considered, is better perhaps than that which is here
suggested for India, because it tends less to joint-tenancy and tenancy in common,
either of which impedes cultivation and improvement, and as we know from expe-
rience here, gives rise to ruinous disputes. But with reference to the habits and
settled notions of the natives, it would not be desirable to provide at present, that
the eldest son only, in the case of intestacy, should succeed to the father. The third
head of law, or definition of private injuries, and the courses for obtaining redress
for them, would not be very difficult of arrangement. The definition of private in~
juries might be taken in great measure from the English law, but simpler forms of
action ought to be provided, and the principles only of pleading should be esta- -
blished, with a positive declaration that the minute technical rules of the English
law were not to be binding, though, at the discretion of Judges, they might still
be acted vpon, like any other rules of right reason, where they might be l%und to
be justly applicable. The settling of the fourth division of law would be easily
practicable. - Any one intelligent English lawyer, and one of the civil servants em-
ployed in the Nizamut Adawlut, with the assistance of .the Reports of that Court
recently published, - might jointly prepare a Regulation in & few months, which
would be for all persons throughout India as good a penal code as any now existing
in the world. The arrangement of a system of Courts for .carrying the code into
execution is another matter, and some observations . are made upon it in a separate
Paper.
P .- (signed) Charles Edward Grey.
Edward Ryan.

(A true copy.)

(signed) Holt Mackenzie,
Secretary to the Government.

{Enclosure, No. 3.)

OUTLINE of a:SYS’I‘EM of Courrts for the Britisk Territories in the
East Indies.

. 1T is with a great distrust of our own competency that we offer any opinions
respecting the establishment of Courts of Justice amongst the natives in the pro-
vinces. The Governor General in Council, however, having expressed a wish that
we should do so, we will not decline the task. Our suggestions, if inappropriate,
will be corrected by those who are more familiarly acquainted with the subject. It
would seem to us to be desirable that a convenient and accurate division should be
made of so much of the Indian territories as may be fitted for a system of regular
government into Presidencies, Provinces, Zillahs and Pergunnahs.  This is already
done in some sort; but much convenience would result from a more complete
division, and from one intended and calculated to be permanent. There would be
a greater facility of inspection and control; and the channels for the administra-
tion of justice being fixed and customary, the flow through them would be easier
and more regular, and the people would know better where and how they were to
seek for what they wanted. A map of the political divisions of India, existing
under the present system, has never been published. Why should it ot ? Instead
of that surface of huddled names, Hindoo, Mahomedan and British, of which some
Tepresent natural divisions of the land, but the greater part political ones which
have long been obsolete. In a considerable part of India it would not be difficult
1o make the complete and perfect division which is here suggested; it might be
,worth while that the authorities at home should alter, or empower the Governor
General to alter, in several respects, the boundaries of the existing Presidencies ;

o ‘ a new
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a new one perbaps might be created. ~The Secretaries' of the Goverhiment could:
easily make the division of each Presiden¢y into Provinces'; the principal officer of
Government in each province could, with somewhat more trouble, make a subdivi-
sion of it into a convenient number of Zillahs ;. and the Judge of each Zillah might,
in several instances, be able to subdivide it into Pergunnahs, defining the bounda-
ries of each division, and making them unalterable, except by a regulation of the
Governor General in Council. Where this could not be immediately done,. the,
existing Courts of Moonsiffs and Aumeens might be continued. '

2. Within every one of these divisions (Pergunnahs, Zillahs, Provinces and
Presidencies) there might be one Court.” The Pergunnhah Courts might be under
Native Judges. The jurisdiction of these Courts, in cases where compersation in
money was sought, might be limited to causes in which the matter of dispute should
not exceed a certain value, say.1,000 rupees; and in cases respecting lands, to
those in which the lands lay entirely within the’ Pergunnah, and to criminal cases
involving no greater punishment than two months’ imprisonment. In each Zillah
Court there might be three Judges sitting at the same time, but separately, except in
cases of appeal, or when any of them should require assistance, when they should sit
together. One (or, if necessary, even two) of thé three Judges might be natives;
and their jurisdiction might extend to all money cases wheré the matter in dispute
should not exceed in value 10,000 rupees; to cases respecting land, in which the
lands lay in more than one Pergunnah, ‘but entirely withio the Zillab ; and to crimi«
nal cases not involving the punishment of death or banishment, nor imprisonment.
for more than one year; but they should have the power of sending any case of
difficulty to the Provincial Court for trial in the first instance, or of reserving it until
the visit of & Provincial Judge, as hereinafter. mentioned. Ineach Provincial Court

there should also be three or more Judges, sitiing separately in all cases, -except -

cases of appeal, when they should sit together,. and baving jurisdiction in all civil
cases not friable by the inferior Courts, and in. all criminal cases except treason.
In each Presidency there might be one Supreme Court of Appeal, having also an
original jurisdiction in civil disputes between privileged ‘persons.and bodies of the
state, and in suits relating to important public charities, or any other matters which
have the effect of puttinglands in mortmain, and in criminal accusations of treason,
orof earruption in the higherofficers of the Government. There are some who do not
deem it a right principle for the arrangement of a system of Courtsof Justice, that an
inferior class of Judges should be provided, and less formal proceedings established
for the decision of small causes, than for those which involve claims of greater
value. A small sum, they say, is of as much moment to a -poor man as a large
one to a richer, and the poor man bas an equal right to a perfect administration of
the law; but this can scarcely be adapted to practice, and is, at least, opposed to
the established usage of alinost all countries in the world in all time. There has
hardly ever been any civilized state in which there have not beea inferior Courts,
and more summary modes of proceeding for the settlement of petty disputes; and
if the means by which justice must be administered, and some of the incidents of
law, of property, and of crime are considered, reason appears to justify this usual
course. For the most part, where the claim is trifling, the circumstances on which
it depends are not difficult. A small debt does not usually involve a very long
account ; a dispute about & cottage does not often depend upon an intricate title ;
aclaim of 2 hundred pounds varely makes it necessary to ‘explain the doctrines of
trusts and uses. Again, the consequences which are attached to the decision of
small claims, do not so urgently require caution and sureness of judgment as actions
of greater importance. In most cases it is not of equally evil .consequence even
to the parties themselves, whatever their circumstances may be, to make a mistaken
decision as to fifty pounds as fifty thousand ; nor in a sentence of imprisonment for
a year, as in a sentence of death. Lastly, the smaller claims are every where by
far the most numerous class, and taken altogether would occupy the most time, if
they were to be tried with the same formalities as the most important cases. No
state can find and pay Judges of the highest qualifications in sufficient nuiber for
all cases, and yet it is desirable that as many such Judges should be employed as
can be found and retained. Surely, it is only plain sense to say, that these shall
be employed upon the more difficult and important cases, rather than upon the or-
dinary and trifling ones.  If laws are ever reduced to so much simplicity, that all
are equally able to understand them, then all Courts may be similarly constituted ;
but at present it is desirable to hiave some of a more powerful constitution than can
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be imparted to -all, for the purpose of dealing with those classes of cases in which
the greatest difficulties are to be overcome.

3. There should be only one appeal demandable of Tight for any error in fact.
For error in law, whenever law is firmly established, and in all cases where cor-
ruption is imputed to the Judge or Court, the appeal ought to go to the Provincial
Court at least. = But for disputed facts, ‘merely in a suit originally tried in a Per-
gunnah Court, there should be but an appeal to the Zillah, whose decree in that
matter should be final; of a suit originally tried in the Zillah, to the Provincial
Court, whose decree should be final ; of a suit in the Provincial Court, to the Pre-
sidency Court of Appeal; and of the few suits which would be tried originally in
the Presidency Court, to the King in Council; but there might be a discretionary
power for the King in Council, or the Presidency Court of Appeal, upon special
grounds, and more especially that of corruption in any Court or Judge, to call for
any case whatever of the highest or the smallest importance, and if necessary, to
suspend any decree made in it. In cases of appeal, the Judge, before whom the
case should have been tried, should be obliged to state to the Court of Appeal a
summary of the whole case, and the grounds of his decision; and the whole of the
cases sent from the Provincial Courts to the Presidency Court of Appeal, should
be reduced into English. Every Court might have the power of issuing writs of
habeas corpus within the district through which its jurisdiction extended; and the
writ might be dgmandable as of right in every Pergunnah and Zillah Court, but not
in any Superior Court, except when any denial of the writ might have been made
by an inferior Court, from which the party had a right to claim it.

- 4« One Judge- of each Zillah might, once in the year, visit every Pergunnah
Court of the Zillah ; one Judge of each Provincial Court. might visit every Zillah
Court of the province; and one Judge .of the Presidency Court of Appeal, every
Provincial Court. The duty of the Judges visiting the subordinate Courts would
be to inquire whether there were any complaints of -corruption in the Courts, to
receive an account of the proceedings of the past. year, to inspect and correct the
iules of practice and costs, and to try any causes which should have been adjourned
until their arrival. : )

- 5. The Judges of the Pergunnah Courts might be named by the Zillah Judges
annually, or every five years, and if any plan could be arranged for permitting
the inhabitants of the Pergunnah to name a list of candidates, from whomn one was
to be selected, it would be so much the better. The Zillah and Provincial J udges
might hold their stations by appointment from the Government of the Presidency,
for seven or ten years, subject to removal for assigned grounds of misconduct or
incompetence ; but, perhaps, it would be desirable that in each Provincial Court
there should be a Barrister as Judge or Assessor, The Judges of the Presidency
Coort of Appeal ought to be appointed by the Crown, partly from amongst the
Company's civil servants, but some of them ought to be barristers of 10 years
standing in England.

6. The Rules as to the districts within which causes, criminal and civil, should
be tried, might be that each crime, according to the nature of the offence, must be
tried in the Pergunnah, Zillah, or Provincial Court of that district, either in which
the offence was wholly or partially committed, or in which the criminal was appre-

-hended ; every civil suit relating to Jands in a district in which the lands are wholly

situate ; every suit relating to moveables or to contracts in the district within which
either the plaintiff or the defendant was domiciled at the time .of the cause of
action accruing, or of the action being brought.

.7. All persons without any other exception than that of the Governor General,
Governors and Councillors, should ultimately be made equally amenable to every
Court. The removal of the inconveniences which might at first” oppose this,

“be]ongs rather to the formation of a general code of law, than to that part of it

whick would consist of the arrangement of a system of Courts.

8. For every Presidency there should be one principal officer appointed by the
Government to see to the execution of the process of the law, and under him
there should be officers for' each Province, Zillah and Pergunnah, one for each.
These officers should enforce and execute without preference and with equal dili-
"gence the process of any Court of Justice whatever which might come to their
hands. They should be a: distinct body from the judicial establishment, but

“amenable’ both civilly and criminally to -all Courts of Justice, as the Sheriffs in

. England



AFFAIRS OF THE EAST INDIA 'COMPANY. 117

" England " are; for corruption, falsehood -or neglect: This :systern is:preferable to-

that of each Court executing its own decrees, which tends to collision between the
officers of -different Courts, whereas the Sheriffs ought to be .indifferently affected
as to all.

9. The question of Trial by Jury, ‘which has been so much discussed, ‘might,
perhaps, be provided for at first by having juries of five upon all cfiminal trials in
the Provincial Courts, and full jusies of twelve in the Presidency Court:in the few
cases which would come before it for trial. The Zillah and -Pergunnah Courts
might adjourn the more important of ‘the criminal cases brought before-them until
the annual visit of a Judge from a superior Court, who might, in such instances,
have the power of summoning a jury of five: _

10. Instead of having any separate Courts of Equity, it might perhaps ‘be
desirable that in forming a code of law, there should be a specification of certain
cases to which all Courts might be st liberty to apply a discretionary modification
of the strict rule of law, subject to a report to be made to'the Superior Court.
Equitable modifications will be found necessaiy in every system. - The great object
is to make it manifestly apparent when' a decision is made:upon:the ground of law
or when upon that of equity, in -order that the party interested may know how .to
apply for the correction of any error. - When Judges.have a general discretion to
apply-equitable principles in the administration of law, it'is pretty nearly.the same
thing as having no law at all. - :

1. Jurisdictions as to wills and testaments-and the administration.of the estate
of deceased persons, might be given to the Pergunnab, Zillak; or Provincial Coutt,

according to the.amount of the property and the place where it should be:deposited

or situated. (signed) * Chas. Edwd. G
sigoe " Chas. Edwd, Grey.
Edwd. Ryan. i

(True copy.),

(signed)  Holt Mackenzie,
Secretary to the Government.

(Enclosure, No. 4.)

"LETTER from the Judges of the Supreme Court to the Secretary of the Board
of Commissioners for-the Affairs of India.

OBSERVATIONS on various Questions touching the origin and nature of the
Authority possessed by the Government and the Supreme Court of Judicature ;
with Suggestions for the better Administration of Justice, and the adjustment
of the numerous points now involved in doubts and difficulties. R

Sir, Court-House, Calcutta, September 1830. -

WE have now_the honour of complying to the best of our abilities with., the
"request contained in your letter of the 15th of November last, ‘

2. To exhibit distinctly our view of the circumstances in which the Court is
placed, it is necessary to go through a statement. which we not only fear will be
tedious, but of which the substance must be familiar to the President and Board,
yet the facts have been regarded in such different lights, that unless we communi-
_cate our own impressions of them, the foundations on which our opinions rest will
be liable to be misapprehended. '

3. The first East Tadia Company was constituted for the establishing and im-
proving of a difficult and valuable trade, for a limited time, and with a reservation
"to the Crown of a power to revoke the Charter when the good of the nation might
require it.

4. In the reigns of William 111 and Queen Anne, the old Company was induced
‘to surrender its Charter, its corporate capacity was terminated, and . its. mem-
“bers were: admitted into another Company which had been constituted, not by
“the Crown alone, but by Act of Parliament, and by Letters Patent of the Crown

issued in pursuance of the Act; and a power was reserved of entirely putting an ’
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end to the United Company after a certain timé, ‘and upon a certain notice, and
upon the repayment of-4 sum advanced by the Company to the Crown.

5. The possessions of the old Company in the ‘East Indies' were fransferred for
a valuable consideration to the new one; and they were principally the island of
Bombay, a town and fortress at Madras; and another at Calcutta. These three
places, of which the property was then in the United Company, or those who held
under them, .were plainly recognized by the Crown in 1726, in Letters Patent of
that date, to be British settlements, and within- the King’s peace and allegiance,
and the Company who accepted the Charter must be deemed to have been parties
to it S

6. Bombay had long been severed from the Mogul empire, but Madras and
Calcutta probably were considered even subsequently to this period by the Indian
Princes whose territories surrounded them, as pothing more than factories in
which they had given a property to the Company, and allowed them to raise forti-
fications for their defence in times of disturbance.

7. In 1730 the Company was declared, in explicit terms, by the statute of the
3 Geo. I c. 14, to be a perpetual corporation, and te be entitled as such to con-
tinue to trade in common with other British subjects, if at any time their privilege
of an exclusive trade should be terminated. There had been a previous Act in
1710, intended probably to have the same effect, but of which the language was
rather obscure and uncertain.

8. The powers of political government which had been given by the British
Crown and Parliament, whether to the new Company or the old, down to the
year 1757, were calculated mainly and almost entirely for the defence and pro-
tection of the three settlements above mentioned, and of the great trade which was
carried on for the benefit of the nation.

9. In 1757, however, in the recovery and protection of the settlement at Cal-
cutta, an operation in which the Company were assisted by the King’s forces, the
abilities of Colonel Clive were so much more than equal to the occasion, that he
suddenly found himself the conqueror of the whole of the rich and populous pro-
vinces of Bengal, Behar, and Orissa; the capital was in his possession; and the
Subahdar or Viceroy, whom he had defeated in battle, was killed by one of his
own people. Colonel Clive and Admiral Watson, whilst the contest was going
on, had promised a Mahomedan officer of the enemy, that if he assisted them he
should be Subahdar; and Colonel Clive accordirigly made him assume the title
and state of Subahdar of the three provinces, though he had no claim by any
appointment of the Mogul Emperor, nor by any hereditary right, but depended
entirely upon the support of Colonel Clive, whose act must have required in this
case, to be ratified by the British Crown, before it could be considered as standing
in the way of any arrangement which the Crown or Parliament might choose to
make respecting the conquest.

10. To pass over intermediate events, the Governor and Council of Fort Wil-
liam, on the part of the East India Company, in February 1765, made an agree-
ment with the successor of this Subahdar, of which the substance was, that he
should have the title and rank of Subahdar, and Nazim of Bengal, Behar and
Orissa ; but that the Company should nominate a Deputy Subahdar, who should
not be removeable without their consent, and who should have the management of
all public affairs, including the revenue and the appointment of officers in that
department, but that these should be liable to be removed on the application of
the .Company. A DBritish person appointed by the Company was to be always
resident with the Subahdar, and no European was to be admitted into his service.
The Subahdar agreed that the opinion of the Company should be the criterion of
what would conduce to his honour and reputation; and the whole military force
was put into the bands of the Company, to whom Burdwan, Midnapore, and Chit-
tagong, three districts in Bengal, yielding a large revenue, had been some tine
before assigned, for the purpose of their maintaining an army.

11, At a later period of the same year, 1765, the Company obtained from the
Mogul Emperar, after the battle of Buxar, a firman, which purported to be a
grant in perpetuity of the whole  revenues of Bengal, Behar and Orissa, upon con-
dition of their providing for the expenses of the Nizamut, and paying to the Em-
peror annually twenty-six lacs of rupees. : I

12. In

-



AFFAIRS OF THE EAST INDIA COMPANY. 119

112, Tn this maoner within a short time, -and before the close; of the year 17635,
the Company had taken iuto, their hands all.the means and forces. of Government
throughout Bengal, Behar and Orissa; and as a perpetual right to collect the land
revenues necessarily implied the right of entering and measuring the lands, and df

ejecting the tenants upon failure of payment, it was absolutely incompatible with.

any adverse possession in other hands of the dominion of the country. There
were then but three modes in which it seems to have been possible to contend that
the Company had the right to keep the powers they had obtained. First, as filling
under the Mogul Emperor the offices of perpetual. Dewan and commander of the
army in these provinces, and as holding in perpetuity the three districts of Burd-
wan, Midnapore and Chittagong, with all such rights annexed as the' Subahdar
had formerly enjoyed; secondly, as having become in fact themselves the -sove-
reigns of Bengal, Bebar and Orissa; or thirdly, that, as Bl'.lt.lsh subjects, they had
obtained them by conquest and treaty, in trust for the British Crown. -It would
not have been reasonable that a Company which had been created by the British
Parliament, and was composed for the most part of natural-born British subjects,
to whom the temporary privilege bad been given of excluding all other British sub-
jects from the sea-coasts of more than half the globe, should have seized the op-
portunity afforded by these privileges, to secure- to themselves a power: either as
independent potentates, or as servants of a foreign prince,: which might be turned
to the injury of the country to which they owed their political existence : ‘accord-
ingly, the British Parliament, by the Act of the 13 Geo. 111. c. 63, seems to
bave decided that the last of the three forms stated above was the only one in
which the Company could be permitted: to- hold what they bad so unexpectedly

acquired ; and as the circumstances were such as -had not been at all contemplated -
when their Charter for trade was granted under the statute of the ¢ William I1Ir.;

and as ‘those circumstances might vitally affect the interests and -constitution of
Great Britain, provisions entirely new and different were justified and required
by the occasion. . .

13. One difficulty was felt which would not perhaps at the present day have
been thought so considerable. It was imagined that the land revenues, after de-
fraying the expenses of Government, would still yield a large surplus, and this
the Company claimed as their lawful profit, and that they had a property in the
revenues. On _the other hand, it was contended, and indeed ‘it was resolved by
the House of Commons, that the revenues belonged to the State. The dispute
ended in & provision which has been renewed and still subsists, that the revenues
and territorial acquisitions should remain for & limited peried in the possession of
the Company, without prejudice to the claim of the Nation: and the matter is
now of less consequence than it was formerly, since the expenses of Government,
to which the land revenues are specifically appropriated by Act of Parliament, ‘are
such as to make it unlikely there will be any great surplus, unless taxes should be
imposed to a considerable extent ; and even in the event of a surplus, the respec-
tive shares of the Company and the Public are ascertained by the statute.

14. To a certain extent the statute of the 13 Geo. IIl. c. 63, seems to be clear
and decisive. It putan end to all question as to the dependence of the Company
on the Parliament, and as to the absolute right of the British Legislature to regu-
late and direct the whole powers of political government which the Compan
might then have or thereafter acquire. ‘The Parliament itself nominated in the
statute the five persons who, for the next five years, were to be the Governor and
Council in Bengal, and who were not to be removeable by the Company ; reserving
to the Company the power of appointing subordinate agents for the management
of their commercial affairs; and although the Governor and Council were subjected
‘to the lawful orders of the Court of Directors, .the Directors were placed, as to
‘matters of government, under the superintendence of the High Treasurer or Com-
missioners of the Treasury, and one of the Secretaries of State. Since that period
‘the trade and property of the Company have been in law, according to statutory
‘enactment, a distinct and separate thing from their powers of political government,
but unfortunately not so distinct that they have not continued to be entangled at
several points, and frequently confounded; and although the Company’s powers
of government, whatever they were, were at this time entirely subjected to the
British Crown and Parliamen?, it was not made quite so plain and certain how far,
and in what manner, it was intended to assert the sovereignty of the Crown and
the authority of Parliament over the provinces in which these powers were to be

320. E. Q4 : exercised,
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exercised, and especially to what extent it was intended that the powers of legis-
lating and administerjng justice, which had existed under the former governments.
of the country, should survive the change which had taken place. The title of the
Act implied only. the establishment of dominion and law over the whole of a newly
acquired territory and its inhabitants ; there was no formal declaration in it even
of the sovereignty of the Crown ; the Settlement at Fort William, and the factories
and places subordinate thereto, were mentioned distinctly from the provinces at
large; and there were many expressions and provisions whence it might be inferred
that the inhabitants of the provinces were not considered as having become British
subjects, which would have been the legal consequence of the provinces having
become British territory. But on the other hand, the whole civil and military
powers of Government throughout the provinces had for some time been in the
bands of the Company, and the Governors newly nominated and appointed by
Parliament, were directed to exercise the same, including the ordering and manage-
ment of the Revenue, which, as we have stated, was absolutely inconsistent with
the dominion of the country being in any adverse possession; and there is no sup~
position on which it _can be conceived 1o have been intended by the British Parlia-
ment, that British persons, appointed by the King in Parliament to exercise all the
powers of government, should exercise them in any subordination, éither formal
or substantial, to any other Crown than that of Great Britain itself. Since thag
period neither the Mogul Emperor nor the titular Subahdar and Nazim, bave ever
been permitted-to do any important act of authority witliin Bengal, Bebar or Orissa,
In the course of the debates which preceded the statute, the House of Commons

. had resolved, with reference to the revenues and territorial acquisitions, that * all

acquisitions made by treaty with foreign Princes did of right belong to the State ;”
and by the statute they were declared to be left in the possession of a British Com-
pany, by the permission and will of the British Parliament. By the Charter of
Justice, which was granted under the Great Seal in the next year, 1774, writs in
the King’s name were directed to be issued into every part of the provinces of
Bengal, Bebar and Orissa ; and it has never, from that time until this, been dis-
puted that these writs, against certain classes of persons at least, have always been
legal, and of as full force and effect on the outer borders of the provinces, as in the
town of Calcutta, or as in England itself. The writers too, who have been the best
qualified to pronounce an opinion upon this subject, and amongst the rest Mr., Har-
rington, a Chief Judge of the Sudder Adawlut, who wrote and published, with the
sanction of the Court of Directors, an Analysis of the Laws and Regulations of
Bengal, have always dated from this statute, or from the earlier era of Clive’s con-

" quest, that sovereignty of the British Crown over Bengal, Behar and Orissa, of the

present existence of which throughout the British Possessions in India there cannot
be any question. :

15. Perhaps in these circumstances, the most consistent and tenable ground on
which the enactments of the statate of the 13 Geo. 11I. c. 63, can be placed, is
the supposition of the sovereignty of the British Crown, and the authority of Par~
liament having been fully established by it, or by what had previously taken place,
but that it was not intended to abrogate the previously existing laws of the new ter-
ritories further than was expressly declared, nor all at once to abolish or preclude
the powers of legislating, and of administering justice, which the Company had
obtained from the former Governments, but only to subject these to the control
and regulation, and to the will of the Crown and Parliament; at the same. time
that means were afforded to the Indian Government of bringing the wholé territo-
rities gradually into a subordination to the settlement at Fort William, and of
making regulations by which, under the control of a Supreme Court of Justice; one
uniform system of law and government, not repugnant to the laws of England,
‘might ultimately be established. To leave, for a time, to the old forms of Govern-
ment a distinct existence, was not only the course which the difficulties of the case:
seemed to point out, but it was perhaps, in some degree, required by good faith,
and was recommended by considerations of bumanity. It,seemed to be implied,
.in the grant by which the Dewanny had been given up, and in the agreemnents
which the Company bad made with the Subahdars whom they had set over the
provinces, that, for a time at least, the Nizamut or Mahomedan Government of the
provinces should be maintained. The Crown and Parliament, though they had
‘been no parties to these agreements, had not cancelled them, and were certainly
_bound, in justice, if they took any benefit from them, to observe the conditions

: ) which
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which might be annexed ; and althougl the obvious “intentjon of those who were
parties to the grant of the Dewanny, and the plain meaning of the words, were only
that the Mogul Emperor should not be ‘cailed upon for any of the expenses of
the Nizamut, it might be contended that the use of the term, * Nizamut,” which
was a well-known office, including the whole government, excepting the collection
of the revenue and its necessary incidents, implied some retention of its Mahome-.
dan form and character; and .under. the existing arrangements .with -the -titular
Subahdars, there was a system. of Mahomedan government . in.action in the pros
vinces, at the head ‘of which was placed &' native nominated by the Company. as:
Naib Subahdar, or Deputy.. Subahdar. ‘Upon the supposition that the statute:
established the sovereignty of the British Crown over the provinces, it would have
followed, but for these considerations, that the existing inhabitants would have
become, not naturalized indeed, but still British subjects, though with the liberty
_perhaps of removing themselves and their property.. Lord Mansfield’s declaration
of the law on thjs point, in the case of Campbell against Hall,.in the-very year in
which the Charter of Justice was granted, must be held to be conclusive; and to
have expunged the barbarous tenet of some lawyers of a former time, that a people,
uninstructed in the’ Christian religion could neither claim protection as their right,
" nor.owe allegiance as a duty to the British.Crown. But if the Act and Charter passed
upon the supposition of the' Nizamut- and Dewanny being maintained in . their
Mahomedan form, except where Parliament bad expressly altered them, - or'might
afterwards interfere to do so, those who at the time were living under the Mahomedan
form of government in the provinces might be considered as entitled, notwithstanding
the territory had become British dominion, to stand in something like the same rela-
tion tothe British Crown as the European inbabitants of factories had been permitted
{0 maintain with the Mogal sovereigns and other Indian princes; a relation which
preserved to them their characters and rights respectively of British, French,.or
Dhutch subjects, though inhabiting the territories of a foreign sovereign.- It was no
longer indeed, as it seems to us, possible to contend that the natives born subse-
quently within the provinces would not be subjects of Great Britain, but they might
perhaps be considered to be so by reason of their being subjects of an Indian realm
which had become a dependency of the: British Crown and Parliament; but which
still retained, by permission of Parliament, some distinct powers of legislation.and
«of administering justice, .as portions.unabrogated of their former laws. 1t was the
more reasonable.to lean to this interpretation, because the Mahomedan and Hindu
inhabitants of those provinces, like the clients under the Roman law, or the vassals
of the feudal system, and indeed the common people under every other state of
government in which. numerous chieftains or heads of political or religious classes
exist, had been accustomed to think more of their fealty to the immediate chief
upon whose land, or uuder whose protection or patronage they lived, than of the
-allégiance due to a common and supreme sovereign. The country was in a state in
“which the people ranged themselves under different flags, rather than according to
dboundaries of territory. The Hindus and Mahomedans could not suddenly and all
.-atonce have been brought under un entirely new, and fundamentally different, system
‘of laws, without the most extreme difficulty and inconvenience; and as to the
‘Mahomedans, there was the further consideration that their Koran enjoined obe-
dience to those rulers only who protected their religion. . No lasting inconvenience
was necessarily connected with this view of the case. Treaties amoug Indian
princes had been for the most part considered by themselves, unless there was some
-special provision in them, as binding only during the lives of those by whom they
were made. Subsequent experience has shown that the expounders of the Koran
find no difficulty in reconciling the allegiance of Mahomedans with that degree of
“toleration and protection of their religious usages which the British Parliament has
felt no difficulty in sanctioning ; and the Parliameat is supposed to have always had
the power and right, whenever it might choose to interfere, of modifying and alter-
ing those remnants of Mahomedan government which it permitted to exist in a dis-
tinct state. Thus the subsequent existence of the Nizamut isreconciled with the
statute of the 13 Geo. 11 c. 63, but is not supposed to have been left upon so
stable a foundation as to have prevented it from being moulded .into a more British
“form when those were dead who had any personal claims to insist on its continuance,
and when the next generation of natives, without any abrupt offence to their pre-
Judices and habits, might be brought more immediately under the influence of
British institutions. The exercise also of certain powers by the British Govern-
ments in India is explained, which cannot, strictly speaking, be shown to be derived
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v, from Pailiament, though subsisting only by ‘its permission, and ta be exercised in
© Legislative  subordination to its authority and will. - -
. Councils;_ \ s :
P :ﬁ{',‘,‘;‘;’e' 16. The first establishment of the Supreme Court of Judicature at Fort Williaay

was directed by the statute on which these observations have been made. The
object in making them has been to explain the powers and jurisdiction which were
given to the Court, and to show, at the same time, how-imperfectly defined were
the foundations on which it was placed, and by how many obscure difficulties it was.
surrounded. For these purposes there are still some other facts which it is neces-
sary to revive and bear in mind. The first East India Company had very early
been empowered to establish Courts, and in many cases to put in force within their
settlements and factories the English laws; and similar power was given to the
new Company by the Charter of the 10th of William IIL ; but in 1726 these
Courts had been superseded, and there had been established at each of the settle-
ments of Madras, Bombay and Calcutta, by Royal Charter, a Court, consisting of
a Mayor and Aldermen, for the trial of civil actions, and a Court of Oyer and
Terminer, consisting of the Governor and Council, for the trial of criminal offences ;
and the Covernor and Council were also constituted Justices of the Peace, and
“had continued to be so from that time. The Charter was surrendered, and
a pew one granted in 1753, with some alterations, but not such as’to change
materially the structure of the Courts as stated above. These Courts at Cal-
cutta were acknowledged by all persons; after the conquests of Clive, to be no
longer sufficient for the administration of justice. Besides their powers of political
government, and their rights connected with the general revenue, under the grant
" of the Dewanny, the Company claimed the three districts of Burdwao, Midnapore
and Chittagong, as entirely belonging to them, and the property also of a large zemin-
darry lying to the south, but beyond the boundaries of Culcutta; and they had
enjoyed for themselves and their servants the privilege of trading free of duty
throughout the provinces. There had been numerous factories and smaller stations,
" called aurungs, in different.parts of the provinces, where their agents and servants,
and makers of sait, and weavers,.and other persons employed by them, or living
under their protection, were collected, and where the upper agents traversed the
country in all directions; some of them were guilty of many violent and oppressive
acts, and a state of the greatest disorder had ensued. It was expressly with'a
reference to these circumstances, to the insufficiency of the former Courts, and for
a remedy of these evils, -that the new Court was directed to be established; and
“the statute fized the outline of its powers and authority, which were to be more
distinctly and specifically ‘developed in a Charter ‘to be granted by the ‘Crown,
“in pursuance of the statute. : '

17. The statute provided that the Court should exercise all civil, criminal, admi-
-valty and ecclesiastical jurisdiction; and that it should be a Court of Oyer and
Terminer and Gaol Delivery, for the town of Caleutta and factory of Fort William
in Bengal, and the limits thereof, and the factories subordinate thereto; and-that_
the Charter to be granted by the Crown, and the jurisdiction and powersd be
thereby. established, should extend to all British subjects who should reside in,
‘Bengal, Behar and Orissa, or any of them, under the protection of the Company's
.and that the Court should have full power to hear and determine all complaints
-against any of His Majesty’s subjects for any crimes, misdemeanors or oppressions,
‘and to hear and determine any suits or actions against any of His Majesty’s sub-
Jects in Bengal, Behar and Orissa ; and aoy suit, action or complaint against any
person who at the time of the cause of action arising should be employed by or in
the service of the Company, or of any of His Majesty’s subjects; and should bear
and determine any suits and actions of any of His Majesty's subjects against any

. -inhabitant of India, residing in Bengal, Behar and Orissa, upon any agreement in
writing where the cause of action should exceed 500 rupees, and where it should
‘be agreed that in case of dispute the matter should be determined in:the Supreme
Court ; and that such suits or actions might be brought in the first instance before
.the Court, or by appeal from the sentence of any of the Courts established in the
.provinces: That the Governor General in Council, and the Chief Justice and other
Judges of the Supreme Court, should have full power and authority to act as Justices,
" of the Peace for the settlement at Fort William, and the several settlemeats and
-factories subordinate thereto, and to do all things to the office of a Justice of the
Peace appertaining ; and for that parpose the Governor and Council were aUt'ho:t
. Fiae
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gized and empowered to hold quarter ‘sessions at Fort'William four times in the V.
year : That in cases of indictment or information laid or exbibited in the Court of  Legislative
- King’s Bench in England, for misdemeanors or offences committed by Govétnors, c .Councils; -
Counsellors or Judges in India,” the Court of King’s Bench might award a manda- “2'"e §§ i‘:::f
mus to the Supreme Court, requiring it to examine witnesses and to receive proofs, .
and to issue such summons or other process as might be requisite for the attendance '

of witnesses ; and in case of any proceedings in Parliament touching any offences -~ o
committed in India, that it should be lawful for the Lord Chancellor and Speakers

of . the two Houses to issye their warrants to the Governor General and Council;

‘and the Judges of the Supreme Court, as the case miglht require, for the examina-

tion of witnesses,. and such examinations, duly returned, should bg good and com~

petent evidence. A like power of directing to the Supreme Court writs of manda:

mus or commissions to take evidence, was given to all the King's Courts at West-

minster, in actions or suits of which the causes should have arisen in India; butan

exception was made that depositions taken in this manner should not be evidence

in capital cases, unless in Parliament. '

18. Tn stating the fuller and more express ordinances of the Charter by which
in'the following year the Court was established, it may be as well, for the sake of
brevity, .to pass - ‘over the authority of the Court as a Court of -Equity, of Admi-~
ralty, and an Ecclesiastical Court, -and to describe only its other powers and juris:
dictions ! namely, fist, an authority similar to that which the Justices of the King’s
Bench have in England by the common law, -and to be exercised especially for the

"conservation of the peace; secondly, the ‘hearing and determining of pleas in

. civil actions ; thirdly, its jurisdiction as -a Court of Oyer and Terminer and Gaol
Delivery ; and fourthly, powers to be exercised in assistance of proceedings, criininal
or civil, instituted in Parliament or in the superior Courts in England, ‘for causes
of action or offences in India: and it ought to -be borne in mind that whatever
reason there may be to suppose -that the statute of the 13th Geo. IIL c. 63, was
somewhat imperfectly worded, by reason of its being the production, not of calm
leisure and clear views, but of ‘a struggle of parties after the attention of all had
been exhausted, and their conceptions disturbed, by the disputes of several succes-
sive séssions, there is no ground for thinking that the Charter itself, though its form
tnust have”depended 'in a great 'measure upon the statute, was drawn up ether-
wise than with great care. The case of Campbell against Hall, which was heard
and decided in that very year, shows how much the minds of some of the principal
‘lawyers of the time, 'and especially Lord Mansfield, bad been engaged in those
great questions which the Charter involved:; "and it is known that it was subjected
to the inspection of Lord Thurlow, :Lord Loughborough, Lord Bathurst : and Lord
Walsingham, and received their corrections and amendments;

19. Justices of the Peace had been established at Madras, Bombay and Cal-
cutta, since 1726 ; and the statute of the 13th Geo. III. ¢. 63, enacted that the
Governor General and Council and the Judges of the Supreme Court should be
Justices of the Peace for the ‘settlement of Fort William, and the settlements and
factaries subordinate thereto, and the Governor General and Council were directed
to hold quarter sessions at Fort William, By the Charter which followed the
statute, the Court of Quarter Sessions and the Justices were made subject to ‘the
control of the Court, for any thing done by them while sitting as a Court of
Querter Sessions or in their capacity as Justices, in the same manner and form as
the inferior Courts and Magistrates in England are by law subject to the order and
control of the Court of King's Bench ; and the Supreme Court was empowered
to issue to them writs of mandamus, certiorari, procedendo, error. By the
fourth clause of the same Charter it was ordained, that the Judges of the Supreme
Court should respectively be Justices and Conservators of the Peace, and Coroners,.
within and throughout the provinces, distrigts and countries of Beogal, Behar and
Orissa, and every part thereof, and should bave such jurisdiction and authority as
Justices of .the Court of King’s Bench have within England, by the common law
thereof. It has not, as far we are aware, been questioned that under these pro-
visions there was given to the Supreme Court the same power and control over the
Court of Quarter Sessions, and over any of the individuals, amongst whom was
each of the Judges themselves, who were constituted Justices of the Peace, as the
Lourt of King’s Bench has over Justices of the Peace in England ; nor can it
reasonably be contended that the authority of the Judges in this respect was limited | -
to the settlement at Fort William, and “the factories and_places which had been
. .320.E. Ra v subordinate
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subordinate to the settlement before Clive’s conquest. For the first, not only were
the powers given in the fourth clause of the Charter expressed to be such as the
Justices of the King’s Bench had by common law, which not being those of local
‘Conservators of the Peace merely, nor such only as were possessed ,by the other
Judges, are known to have extended wherever the King’s peace was to be preserved ;
but those who framed that clause of the Charter, as if to prevent the possibility of
doubt, took care to employ the words, “ throughout the provinces and every part
‘thereof : ¥ words which, except by a counsel in support of his case, can never be
supposed to have been heedlessly used, or to have been meant, when sanctioned -
by the great seal, to be treated as an empty form by the Judges, to whom the
‘Charter was given as the text of their duties. Secondly, the principal -motive
which led to the establishment of the Court was a desire to prevent the violence

‘and oppressions of which British persons and other agents of the Company were

guilty in the provinces, and for the correction of which the former Courts were
declared insufficient. This could not have been done by the Court if the Judges
were to have power as Conservators of the Peace only at Fort William or in the
scattered factories, and to be powerless in the interjacent spaces ; whilst British per-
sons, who were acknowledged to be independent of the Nizamut and Mahomedan
Jaws, might range the provinces at large. If 2 murder was committed or false im-
prisonment made in the provinces, by a person amenable only to the Supreme Court,
it was necessary that the Judges, as Coroners and Conservators of the Peace, should
haye a right of instant investigation, and of affording immediate relief. Their powers
could not have been adapted to the increase of territorial acquisitions, or in any
way more effectual than those of the former Justices of the Peace, if they had been
confined within the same bounds. Thirdly, it never has been contended that
writs of habeas corpus to release from wrongful imprisonment may not be issued,
or that they have not been lawfully issued, to British persons in the provinces; and
we.apprehend that it is upon the fourth clause of the Charter that the power of
issuing any writ of habeas corpus at all will be found to rest; and that, in this
respect at least, that clause is something more than idle words, and that the
powers of the Judges given to them by it are not merely those of ordinary Justices,
but such as belonged to the Justices of the King’s Bench by the common law.
Fourthly, it was in no way consistent with the supposition even of the provinces
being a distinct and subordinate realm, that the King should appoint Conservators
of the Peace there with the fullest power. It never has been questioned that the
process of the Court, as a Court of Civil Pleas and a Court of Oyer and Terminer, -
was intended, as against British persons at least, to run through every part of the
provinces ; and for the purpose of enforcing the attendance of witnesses, this has
not been restricted to British persons, but is compulsory on the native inhabitants
as well as others, This being the case, it would have been difficult to find any -
good reason for confining to narrower local bounds . the power given to the Judgés
for the conservation of the peace; nor has there ever been any way in which the
process of the Court, in any of its several capacities, could be effectually enforced
or supported, unless by a co-extensive power of preventing a riotous resistance of
it. Lastly, this point seems to be placed beyond doubt by the 33 Geo. IIL ¢. 52,
s. 151, in which it is declared that the Governor General and Council, and the
Judges of the Supreme Court, had heretofore been authorized by law to act as Jus-
tices of the Peace within and throughout the provinces, districts and countries of
Bengal, Behar and Orissa ; and since that statute, under commissions authorized by
warrant of the Governor General, but issued by the Supreme Court, and sealed
with the seal thereof, there have been Justices of the Peace resident in all parts of
the provinces, who are acknowledged to be subject to the control of the Supreme
Court. Supposing it then to be beyond dispute that the powers given to the
Court in 1774, by the fourth clause of the Charter, were not limited to the settle-
ment. at Fort William and the subordinate factories, but extended throughout the
provinces, the reasons for thinking that the native inhabitants were not exempted
from them are, first, that in that passage of the Charter no such exemption is
made; secondly, that the nature of the power and the objects of it are absolutely
incompatible with any exemption of particular classes of persons. No Conserva-
tor of the Peace, at any time or in any place, no Justice of the Peace at present
in the provinces, could make any distinction of persons in the discharge of his pe-
culiar duties. If any affray or riot takes place, especially in the night time, it is
impossible that there can be any selection of the rioters. If one of the Council,
ora Judze of the Court, in 1775, or at any time previous to 1703, when they
o were
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~verethe only Justices of the Peace, shovld have been resisted, and himself or his
assistants imprisoned or maltreated by natives, when he was discharging his duty
"as a Justice of the Peace 'in the provinces, even though the primary cause of his
being called upon to act might have been a breach of the peace by .a British person,
it could not have been maintained that the Court bad no power to protect- him, or
release him from imprisonment ; and there seems to be equal reason that the same
power should now exist for the support and protection of those who act under the
«commission of the peace which is issued by the Court. If a criminal in the pro-
winces amenable to the British law and the Supreme Court, .and to no. other tribu-
#al, be harboured and abetted by natives, surely they are not to set at defiance the
Justice of the Peace who is to apprehend him, and the Supreme Court to whom the
Justice is answerable. We are aware of its having been said that the Charter exceeded
in some particulars, and went beyond the words of the statute. We do not admit this
t0 have been the case, but consider, on the contrary, that the directions of the statute,
that the Court should exercise all criminal jurisdiction, and that the jurisdiction
should extend to all the King's subjects who should reside in the provinces, ,implied-
and made it absolutely necessary that there should be a power similar to that of
the Justices of the King’s Bench, extending throughout the provinces; but even if
this necessity had not been created by the statute, the Charter, for every purpose
that was within the King’s prerogative, and which was not prohibited in express
termé by the statute, would not have been the less valid and effectnal. Supposing the
‘provinces to have become British dominions, then, whether the statute sufficiently de-
clared that the Judges of the Supreme Court were to be Conservators of the Peace in
the provinces, or not, it is certain that it did not constitute any other persons so as to
preclude the Crown from exercising its prerogative of entrusting that duty to the
‘Judges. ‘The will and intention of the Crown upon this point was declared in very
plain words in the fourth clause of the Charter; and the power there given (whether
it was meant that there was to be any concurrent power or not surviving out of the
old Mahomedan Government) was indicated, both by the words and by the pature
and subject of the power, to be one which was to operate upon all within its splere,
without distinction of persons.

20. A second branch of authority and jurisdiction given by the Charter was that
-of hearing and determining all pleas, real, personal or mixed, respecting things real
-or personal in Bengal, Behar or Orissa, and all pleas of which the cause should
accrue against the East India Company, or any of the King’s subjects who should
be resident within Bengal, Behar or Orissa, and against any other person who at
“ the time of action brought, or cause of action accruing, should be directly or in-
directly employed by or in the service of the Company, or any other subject of the
King ;. and in cases in which the cause of action should exceed 500 rupees, against
every other person whatsoever, inhabitant of India, and residing in Bengal, Behar or
Orissa, who should agree in writing that in case of dispute the matter should be
determined in the Supreme Court; and that in such cases it was provided, that if
the suit should be brought in any of the Courts of Justice already established in the
provinces, either party might appeal to the Supreme Court, which might by writ
command the parties to surcease proceedings in the Provincial Court, and take upon
itself the determination of the suit. '

21. A third branch of jurisdiction was that of a Court of Oyer and Terminer for
‘the town of Calcutta and factory of Fort William, and the factories subordinate.
thereto; and the Charter empowered the Court to try all crimes and misdemeanors
committed within the town or factory, and the other factories, and to inquire, hear
and determine, and award judgment and execution of, upon and against all treasons,
murders, crimes, misdemeanors and oppressions committed in the proviuces or coun-
tries called Bengal, Behar and Orissa, by any of the subjects of His Majesty, or
any person employed by or in the service of the Company, or of any subject of
His Majesty ; and for this purpose to award and issue writs to the Sheriff to arrest
and seize the bodies of such offenders, and to do all other necessary acts.

22. If these parts of the Charter, without a reference to those treaties or agree-
‘ments which we have before noticed, had been strictly insisted upon and rigidly
enforced, it seems to us that it might have been very difficult to maintain in law,
that subsequently to the 13 Geo. 1IL c. 63, and supposing the provinces to have
become in any manner dominions of the King, there could be any person domiciled
within them, unless it might be the inhabitants of the European tactories, who were
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‘not to be ‘considered, for the time at least, subjects of His Majesty, and conse-

quently, according to the words of the Charter, amenable to the Supreme Court,
both in civil and criminal suits; but.by an indulgent construction of the Act and
Charter, in conjunction with the agreements which had been made by the Company
'with the native Princes, and by supposing that such parts and powers of the old
Governments still subsisted as were not expressly superseded by the Statute or
Charter, those who could be considered as living under the protection of the Niza-
mut or Mahomedan system of law and government over which the Naib Subah had
‘presided, seem from the first to have ‘been held, upon the grounds which have been
‘already stated, to be exempted from the jurisdiction of the Supreme Court as a
‘Court of Pleas and Court of Oyer and Terminer; but even these were beld liable
t0 be summoned and compelled to attend the Court as witnesses, and without such
lability the Court would have been unable to perform many of the important
functions expressly and unambiguously assigned to it by the Crown and the
Legislature. '

23. These complicated circumstances, of which we have endeavoured to present
an accurate statement, could not subsist for any length of time in the indistinct
form in which they were left, without disturbance. Those disputes and disgraceful
contests, between the Governor and Council on the one side, and the Judges on
the other, ensued, on which we wish to make only one observation, namely, that
.an impression has been created that the Judges greatly exceeded their authority as
‘defined in the Act and Charter, but that we believe it will be found on examina-
.lion that this was not the case, nor considered by the Parliament to be so; and
.the Act of the 21 Geo. 1I1. ¢. 70, in which it was found necessary to provide an
Jindemnity for the unlawful resistance of the Court by the Governor and Council,
and the Advocate General,-made no similar provision for the Judges. The mis-
fortune appears to have been, that the Legislature had passed the Act of the
.13 Geo. 111, c. 63, without fully investigating what it was that they were legislating
about; and if the Act did not say more than was meant, it seems at least to have
said more than was well understood.

24. Some important enactments were accordingly made by the statute of the
21 Geo. 111, ¢c. 70, as to the powers and jurisdiction to be exercised by the Ceurt
in future.  First, that the Court should not have any ‘jurisdiction in any matter
concerning the revenue, or acts done in the collection thereof, according to the
usage of the country, or the regulations of the Governor General and Council ;
and it was expressly declared to be expedient that the inhabitants of the provinces

" ‘should be maintained and protected in the enjoyment of all their ancient laws,

usages, rights and privileges; the Governor General and Council were declared to
be a Court of Record, which might lawfully hold all appeals from the Country
_or Provincial Courts in civil causes, with a further appeal to His Majesty in
Council, in suits of which the value should be 5,000/. and upwards ; that the same
Court of the Governor General and Council should hear and determine all offences,
abuses and extortions in the collection of the revenue, and punish the same at dis-
crétion, ‘provided that the punishment did not extend to death, maiming orperpe-
‘tual imprisonment’; and that the Governor General and Council should have power
to frame regulations for the Provincial Courts, which His Majesty and Council
-might disallow or amend ; that no person should be subject to the jurisdiction of
:the Supreme Court by reason merely of his holding land, or collecting the revenue
drom lands held by lim or under him, nor in any matter of inheritance or succes-
‘sion to land or goods, or ordinary matter of dealing or contract, by reason of his
‘beiny in the service of the Company or the Government, or of any pative or
<descendant of a native of Great Britain, but only in actions for wrongs, or upon
-special agreement in writing to submit the decision to the Supreme Court. The
* Governor General and Council were exempted from the jurisdiction of the Court
for any act or order done or made by them in their public capacity, unless it should
extend to. any British subject, in which case the jurisdiction of the Court was
retained ; the Governor and Council in other cases continuing to be responsible
‘to Couirts in England ; and provisions were made for the parties obtaining through
‘the Supreme Court copies of any orders complained of, and also having the evi-
dence in India taken by the Supreme Court. Provincial Magistrates, as well
‘natives as British subjects, exercising judicial offices in the Country Courts, were
exempted from actions in the Supreme Court for' wrong or injury, for any judg-
‘ment, decree or order of their Courts, and the like exemption was extended to all

persons
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persons acting under such orders; and in case of an intention to bring any informa. V.
tion in the Supréme Court against any such officer or magistrate for, any corrupt  Legislative
act, a certain notice was directed to be given before the party could be.arrested og Councilss

other proceedings could be taken against him, There was a proviso, in the Act, c‘émﬁﬂ’m

that the Supreme Court should bave full power and authority to hear and déter.
mine ‘all and all manner of actions and, spits against all the inhabitants of Calcutta,
but that the inberitance and succession to-lands and goods, and all contracts; should
be determined by Mahomedan or Hindoo law-respectively, . where. the defendant,
was a'Mahomedan or Hindoo; that the rights of. fathers' and .masters of families
should be preserved ; that nothing done according to. the law: of caste within the
family should be deemed a crime ;'and that the process of the Court should be
accommodated to the religion and manners of the natives.’

25. It is deserving of ‘remark, that in this statute; although the existerice of the
Provincial Courts for the determination of civil causes is noticed, and the Governor
General and Council are empowered to correct abuses-in the collection of the
tevenue, by any punishments short of death, maiming or perpetual imprisonment,
there is no” Provincial or Country Court of Criminal Justice mentioned ; and up
to the time at least of that statute, the Supreme Court, as a Court of Oyer and
Terminer,, and the Court of Quarter Sessions, are the only ones recognized by
statute "as capable, in the Presidency of Fort William, of hearing and determining
charges of crimes and misdemeanors against the law, other than abuses in the
collection of the revenue.  In fact, the present Nizamut Adawlut,. and the whole
system of Criminal Courts subordinate to it, have not been established by a power
treated by the Crown or Parliament ; they are referred to in the last stdtute by
which the Government of India was revewed, namely, the 53 Geo. 111, c. 155,
but they were established by regulations of the Governor General in Council
in 1793, in lieu of the Mabomedan Criminal Courts, over which the Naib Subah
had presided ; and they are a continuance of those Courts in a regulated form, not
a new creation. ' In 1793, there bad not been any power created by the Crown ok
Parliament, under which, except for revenue offences, the Indian Governments
could establish Criminal Courts, subsequent to the Charter of the 10 Will. I1L. 5
and the powers of establishing Courts given in’ that’Chalrter, seem to have been
entirely superseded by the, Charters of 1726 and 1753 .

26. Since the Act of the 21 Geo. IIL ¢. 70, the jurisdiction which the Court
possessed in Bengal, Behar and Orissa, has been extended over all the vast terri-
tories which are now’ under the Presidency of Fort William ; and there have been
several enactments affecting the Court in various ways, but it is not necessary to
state them seriatim. ‘The foundations of its jurisdiction, have been shown, and it
appears to us, first, that the Court has now the superintendence and control of the
Commission of the Peace throughout every part of the provinces of the Presidency
of Fort William, in the same way as the Court of King’s Bench has it in England :
that the power of Justices of the Peace is one;which.for the most part must of
necessity be exercised without discrimination of persons, and that the superintend-
ing power of the Court is of a corresponding character: that as a branch of the
power given to it by the fourth clause :of the Charter, for the conservation of . the
peace, and for the kindred object of relief against oppressions which are immedi-
ately consequent: upon breaches of the peace, the Court possesses and. exercises
the power of issuing writs of habeas corpus, to- relieve from false imprisonment :
that this power is not locally limited to the town, of Calcutta, but is co-extensive
with the superintending powers of the Judges, as supreme conservators of the peace;
and that, inasmuch as British persons at least, apnd natives employed by the Com-
pany or the Government, or any other British persons, are liable to be sued jn the
Supreme Court for trespasses, or indicted for offences committed in the pro-
vinces, and that, for any corrupt act, an information will lie against a judicial
officer, whether native or European, there is no ground for saying that a writ of
hLabeas corpus may not be directed to any of these, if the act complained of should
include a continuing and subsisting false imprisonment. With respect also, to the
natives generally who reside in the provinces, under the Mahomedan law and the
regulations of Government, it would be uncandid if we were not to admit, that be-
fore we saw the decision of the Privy Council upon the petition of Sir John Grant,
we should have said, upon a mere question of legal construction, that the Court had
a right to direct a writ of habeas corpus ad -subjiciendum to a mative, for the pur-
pose of relieving another native from false imprisonment, because we look xpon
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V. ¢ ‘this'writas a branch of the powers given by the fourth clause of the Charter, prin--
Legisiative * ‘€ipally and eéspecially for the conservation of the peace, and other objects closely
, Councilss  ponnected with it; ‘and conceiving that those powers must generally extend in law
e o sticss 1o all classes of here th te atall, we should have been at a |
Code of Laws, - 10 @ll classes of persons, where they operate atall, we should have been at a loss tor
wmeeeem - find any legal ground for restricting the use of that particular writ in a different
way from the exercise of the other powers derived from the same clause and sen~
tence of the Charter. At the same time we would wish it to be understood, thatin
such a case the statute of Charles the Second would be compulsory upon us, but
that thie application must be made under the fourth clause of the Charter, and upon
the ground of our having a similar power to tiat which the Justices of the King's
Bench have at common law ; and as we should always have thought that in these
circumstances we should have had to exercise some discretion, we do not conceive
that we should have issued the writ upon the complaint of a native, agaiost a
pative resident in the provinces, where there was any other lawful power compe-
tent and willing to afford more convenient relief. The decision of the Privy
Council we receive with the utmost deference, and we are bound by law, and feel
every inclination, to regulate our proceedings by it; but it is only the more necessary
on this account, at a time when we understand that an Act is about to pass decla-
ratory of the jurisdiction of the Court, that we should puint out some questions of
difficulty which might arise upon that decision. If a British person, especially
a Justice of the Peace, or his assistants, should be opposed, and any of them should
suffer false imprisonment from a native in the provinces, is the Court without
power to relieve them, when if the party, being a British subject, should apply to
the Government, and the Governor General in Council should make any order in
support of the native complained of, those at least who should act under the order
would be liable to the jurisdiction of the Supreme Court, by the express reservation
in the 21 Geo. Il ¢.70, 5. 37 The jurisdiction of the Courtas a Court of Civil Pleas,
since the statute of the 21 Geo. III. c. 70, extends, first to the hearing and determin-
ing of all manner of actions against the inhabitants of Calcutta; and on account
chiefly of the innumerable difficulties which British persons would have to encounter
in pursuing their claims in the Country Courts, this term ‘ inhabitants” has been
always understood to have been intended by the Parliament to comprise all who
have dwelling-houses and carry on trade in Calcutta. Secondly, the Court has
Jjurisdiction over all actions of a transitory nature, and all of a local nature, of which
the cause ‘arises in' Bengal, Bebar or Orissa, against ady subject of the King resid--
ing in Bengal, Behar or Orissa, at the time of the cause of action accruing or action
‘brought; or any person residing there, who shall have agreed in writing to submit
the matter, in case of dispute, to the Supreme Court; and without any agree-
ment, against any person in the service of the Company or of a British subject, for
any wrong or injury : but the whole of this jurisdiction is subjected to the excep- .
tion, that the Court is not to interfere in any matter arising out of the collection’
.of the revenue; and the term ¢ subjects of the King” is certainly now to be
construed ' with a reference to the considerations before mentioned, and to the
provisions in the statute of 21 Geo. 1L c¢. 70, by which it was declared that
the Mahomedans and Hindoos in the provinces were to have their owa laws,
.and that there were Courts for the administration of them in civil cases, from
which the appeal lay to the Governor General in Council. The jurisdiction
of the Supreme Court, as a Court of Oyer and Termiver, is established,
first, throughout certain places within which it operates without any distinc-
tion of person. In practice, these have for many years been considered to be
contracted to the limits merely of the town of Calcutta; originally they com-
prised, according to the words of the statutes and charters, at least a surrounding
district and all the outlying factories ; and it is not free from uncertainty what
they legally are now. Chinsurah in Bengal, and Penang, Singapore and Malacca,
-stand in this respect in a very singular predicament at present, which will be easily
understood by a reference to the statutes which provided for the Dutch possessions
that were ceded in 1824 being transferred to the Company ; and when the fact is
adverted to, that the Presidency of Prince of Wales’ Iysland has been recently
abolisbed by the Directors, and that the places of which it consisted have been
‘made dependencies of Bengal; but that there is still a Charter of Justice for the
Presidency uncancelled, but under which there is nobody in India wow who is
authorized to act. Secondly, the Court of Oyer and Terminer hus a power
of trying all offences committed by His Mujesty’s subjects, or any person
gmployed by them, within the Presidency, or by any of His Majesty’s subjects
anywhere
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anywhere between the Cape of Good Hope and the Straits of Magellas ; but in this
. instance also the term’ “ subjécts ” it-seems isto be construed with nearly the same

restrictions that bave been noticed in-speaking of the jurisdiction as a Court of ¢

Civil Pleas, although, as it has already been observed, the Criminal Courts in the
provinces are not founded upon parliamentary enactments.” By the recent statute
of the. g Geo. IV. s. 7, 8, 56, 70, provisions dre made, without any distinction
between native and British persons, for the trial by the Supreme Courts of parti-
cular offences, whenever the offender is apprehended or found within the jurisdic-
tion of the Court, although the offence may have been committed elsewhere. - In
cases of Hindus, however, the Court is forbidden by the 21 Geo. IIL c. 70, s 18,
to treat as a crime:anything which is done within the family of the party according
to the law of caste ; and the same statute, by the 8th section, seems to prohibit the
Court, in its capacity of a Court of Criminal Justice, no less than as a Court of
Pleas, from baving any jurisdiction as to: auything done in’the collection of the
revenue, according to usage or to-the regulations of the Governor General in
Cauncil. It is not necessary to state over again the powers which dre to be exer-

cised by the Court in ‘assistance of -the ‘superior Courts in England, or of pro-.

- ceedings in Parliament; but we wish them to be borne in mind,'more especially for
the purpose of showing the necessity which there is, if these duties are required
from the Court, that its process for the -procuring of witnésses and other ‘purposes
should be effectual in all parts of the provinces. Tlis necessity indeed is found
equally in the exercise of its jurisdiction as'a Court of Pleas and a Court of Oyer
and Terminer; and without a power to take lands, as well as the persons and goods,
* of those who are liable to be sued in the Court, its judgments in-many cases would
-require to be aided by the' Government-or the Courts established in the provinces’;
and to.make that aid effectual, :it must not be precarious, but a matter of right.
These observations, however, are applicable chiefly to the supposition of the Court
continuing as at present constituted, and would require - modification if the altera.
- tions recommended in the latter part of this letter should be thought deserving of
alteration: ‘L'here are other statutes, however; of later dates than those already
mentioned, which have created additional occasions for the exercise of the powers
of the Court in the provinces;-as, for instance, in taking evidence upon divorce
bills in the House of Lords ; and-the-26th Geo. Il c. 57, presents cases in which
‘the Court -would have to enforce in any part of the Presidency, by exchequer
process; .the execution -of judgments -obtained in England. In addition also to
these branches of jurisdiction, though it is necessary to abstain from stating them at
length, it must not be forgotten that the Court has extensive powers, which ‘must
be exercised in the provinces as incident to its other jurisdictions, especially that
.of @ Court of Equity, and that of a Court for the relief of Insolvent Debtors. * -

" 27. Such, as far as we can conveniently state it in this letter, we tonceive to be
at present the power and jurisdiction of the Court according to law. We have
next to advert to various circumstances which in some respects obscure, in, others
impede its powers, and in many make it doubtful whether the exercise of them be
productive of good or evil. :

« 28, Itis obvious that the jurisdiction, as it exists, is essentially of a very peculiar
character, and that many difficulties are inseparably connected with it. It is an
‘exclusive personal jurisdiction as to a particular class, thinly scattered oyer a wide
extent of country, amongst a dense population, who are considered to’ be them-
selves, for the most part, exempt from the jurisdiction, and to live under a very
different system of law. In every part of these territories, nevertheless, the pro-
cess.of the Court must be enforced, and even lands must occasionally be seized
end divided, or sold, altbough there is an absolute prohibition against the jurisdiction
being exercised in any matter of revenue, which revenue is in fact a share, and
a very large one, in every parcel of land throughout the Presidency.

. 29. These difficulties are aggravated by an obscurity which bas been permitted
to hang about the relations in which the Indian territories and the Company stand
to the Crown and Parliament. Our own view is plainly and simply that the bulk
of the Indian territories must be considered as baving been annexed by conquest
and cession to the Crown of the United Kingdom, but subject, of course, to the
observance of all treaties, capitulations and agreements, according to the real
intent and meaning of them;, which have attended any cessions, and which still
continue in force : that to a certain extent British law has been introduced; but
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that, on the other hand, a verylarge portion ‘of the old laws of the country have
been’ left standing, but under the administration of British persons, the leading
distinction 'being, that British law and British Courts have been introduced for
British persons, and Mahomedan Courts and law permitted to remain for Maho-
medan and Hindu persons;- and these laws and Courts have been subsequently
modified by certain legislative or regulating power, which-itself also was & con-
tinuation-of the old legislative powers of the native Governments, ‘though it has
been to a certain extent recognised and modified by Parliament.. The sovereignty
of the Crown. of the United Kingdom we bold to be fully established throughout
the provinces annexed to the Presidencies ; and as an incident of. the sovereignty;
that the King in Council has in some cases the actual exercise, and in all the right
of -deciding upon appeals in the last resort, and of superintending the administra-
tion of justice: that the Imperial Parliament has as absolute a right of legislating
for all purposes as in the United Kingdom itself ; but that the East India Company,
being grom a long train of circumstances the most convenient depository and organ
of the powers which it is nfcessary to exercise upon the spot, have had the Go-
vernment principally entrusted to them ; and being thus .put in the place of those
parts of the old Government by which the ancient and still subsisting laws and
legislation of the country were -wont formerly to be carried on, they exercise,
through Governors in Council and their officers, not only the functions distinctly
assigned to them by the Crown and Parliament, but some powers also in the ad«
ministration of justice and in, legislation, which, as we have already explained, are
not, strictly speaking, derived from Parliament or the Crown, but are portions of
the old institutions, which have been permitted by the Crown and Parliament to
continue, and have been by Parliament entrusted, for limited periods, to the
management of the Company, and recognised as subsisting in their bands, It is
ounly upon this point that we believe any positive difference of opinion exists as to the
nature and relations of the Indian Government, and we would fain believe that
this is rather verbal than real, and subsists only through misapprehension. In
adverting to it, we are anxious to guard against the supposition of our having en-
countered any difficulty from its being entertained, or even of our knowing it to be
entertained, by any of those with whom our duties have brought us into intercourse.
But amongst those who have treated of the rights of the Company, some certainly
speak of the Company as having * suceceeded” to these powers of the old native
Governiments, and seem to found a certain claim of right upon this notion -of suc-
cession ; whereas we eonceive that, although to a certain extent the Company does
hold the place of the old Governments, it is not by any succession as distinguished
from acquisition, but that having been the instruments and agents of conquest, or
the means through which cessions have been obtained, and having come into pos-
session in that way, they have been permitted to retain it for a certain term by the:
enactments of Parliament. We may perhaps be in error in supposing that any
consequence is attached to this distinction ; the subject, however, has been so little
brought forward, that the circumstance of the Crown and Parliament having
exercised little or no control over some parts of these judicial and legislative powers,
has been followed by an indistinctness of apprehension as to the real nature of them.
The President and Board will remember, that it has heretofore been made a
question, whether the Company had not what has been called, in terms not very.
easy to be understood, a delegated sovereignty ; at other times it has been alleged
that the Mogul Emperor still retained a formal and nominal sovereignty ; some,
have suggested doubts whether the continuing possession of the Company, notwith-
standing its being a creation of the British Crown and Parliament, is not a proof
that the Indian territories have never yet been reduced into possession by the British
Crown. It cannot be necessary to show in detail that any doubts, wherever they:
may exist, or by whomsoever they may have been stated, upon such points as
these, must be a source of embarrassment to Judges, who have to issue process and
execute judgment in the King’s name in all parts of the provinces ; who may at any
time be called upon to ascertain the rights in India, not only of British persons,
but of the subjects of the Christian Powers in amity with the British Crown ; and
who in law are supposed to have the control throughout all parts of the' Presidency
of the Commission of the Peace. Questions arising out of the most important
statutes, such as the Navigation and Registry Acts, the Mutiny Acts, and others,
exist in an undecided state, and are scarcely prevented, but by management, from
being brought forward for decision, which, whenever it is called for, must tum

_ mainly upon the species of relation in which the Indian territories stand to the'
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United Kingdom. Some of the most.important regulations of the Indian Govern-
ments have been made without the direct or express.authority of Patliament, and

#re most easily justified .as. being the exercise of. the old legislative powers of the .

former Goverpments, not superseded,.and therefore continuing to subsist. Many of
the regulations about 1793 were of. this description. The imposition of taxes in
the provinces is perhaps an instance; and it is a power which might come to be
a subject of serious discussion, and if British persons were to be admitted to hold
lands throughout India, of vital importance.. . . S

30. An offspring of the uncertainty alluded to in the last.section, is the peculiar
use which has been affixed to the terms  British subjects” in the Statutes and
Charters relating to India; a source of difficulties to the Court which daily increases.
The corruption of the legal signification of these important terms seems to have
originated in the difficulty which was felt in getting over the provisions of the
13 Geo. IIL c. 63, and of the. Charter of Justice, by which the English lawd*were,
in words, extended in these provinces to all His Majesty’s subjects, The Directors,
in their letter of the 19th November 1777 to- Lord Weymouth, asserted that the;
natives were not British subjects : but notwithstanding all the difficulties of the
times, and that the Ministers were pressed by the calamities of the American war,.
this point «was not acknowledged, even in the statute of 21 Geo. IIL ¢. 70;
though expressions and clauses were allowed to be introduced in the statate, from
which the result has been that it is itpossible to say who ‘were and who were not
tneant to be designated by those terms.  Subsequently, as the British Government
in India proceeded in organizing thejudicial system for the provinces, 'including
Criminal Courts, it became necessary that they should describe ‘the natives as sub-
jects at least of the British Government, and as owing allegiance toit. ~ Under all
these circumstances, if the question had been mooted in any English court of law,
there would have been some difficulty in maintaining that the natives did not atany
rate fall under the terms * subjects of His Majesty,” whenever these words occurred
in statutes relating to India. A direct decision upon that question, however, has
been avoided ; and to meet the difficulty, and with & view perhaps to other conse-
quences, a distinction has been set up between * British subjects” and * subjects of
the British' Government;” and it is maintained, ‘that generally where the term
*“ subjects” occurs in the Indian statutes, it means “ British subjects,” and does not
include those who are only subjects of the British Government. Theére is no stable
nor sufficient foundation provided for this construction at present; for whatever
restrictions the Parliament may think it right af any time to put upon their rights as
subjects,- it is certain that if the case of the Post Nati of Scotland, and that of
Campbell v. Hall, ave of any. authority, and if the Indian provinces have become
British dominions, all who are born within them are British subjects according to
English common law, even though the Indian territories should .be so far a distinct
realm as to have a separate but subordinate right of legislation, and of holding
Courts for the administration of justice. The distinction between British subjects
and subjects of the British Governments in India has never, we believe, been formally
declared in any Act of Parliament, but depends upon an ill-defined supposition of the
continuance of the Mahomedan laws, and upon inferences to be drawn from. the
use of the terms * British subjects” in several statutes and charters relating to India,
especially the 21 Geo. II. ¢. 70, and the Charters of the Madras and Bomba
Courts, and upon a fluctuating usage ; sa that it is quite impossible to say, with
any just confidence, who they are who belong to the one class, and who to the other,
It seems to be agreed indeed that the terms “ British subjects,” as they must neces-
sarily include all persons born in Great Britain, or whose fathers or paternal grand-
father have been born there, so they do not include any Mahomedan or Hindu natives
of the Indian provinces, who are not inhabitants or natives of Calcutta, Madras or
Bombay, or any other place distinctly recognized as a British settlement or factory :
but between these two extremes there are many doubtful classes. Fven the Irish
would not necessarily fall under the terms *¢ British subjects,” asused in 21 Geo. II1.
€. 70, & 10. It is understood that the lawyers of the East India Company have
affimed that persons bora in the British colonies are not, according to the use of
the term in the Indian statutes, “ British subjects,” by reason of their birth-place,
nor unless they are descended from & British-bora father or paternal grandfuther.
The natives of Jersey, Guernsey and Alderney, bave not so strong a claim as these
Christian persons born jn Calcutta, Madras and Bombay, but not resident there ;
and Hindus and Mahomedans, under similar circumstances, are liable to still more.
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cogent doubts. Do either Hindus and Mahomedans, ar Indian Christians, born in

the provinces, or Cbristian foreigners, become temporarily British subjects while: .

domiciled in Calcutta, Madras or. Bambay, so that for offences committed beyond:
the boundaries they would still be amenable only to the Supreme Court? Are the

native Christians, or. the. subjects of Christian princes in amity with the Crown,:
who may reside in the provinces, to be classed with the Mahomedans and, Hindus,
or with British subjects? What is the effect of the subsisting treaties with France.
or other Christian States, in this respect? These and many similar questions do.

every now and then arise, and it is only by perpetual contrivance that they are
prevented from becoming more troublesome. The Statutes and Charters relating

to India present various applications of the terms in question ; and in several im-’
portant instances the term.* subjects” is used by itself, and it is mere speculation’

and controversy whether the adjunct ¢ British™ is to be understood or not. These
distinctions are the more perplexing, because the continnance of the Nizamut,
which afforded some sort of explanation of them in" Bengal, Behar and Orissa,
cannot be alleged in respect to other parts of India, many of which have come
under the sovereignty of the British Crown without leaving even a shadow of any
former sovereignty lingering behind, and by a course of circumstances which present
no alternative but that persons born there must be subjects of His Majesty in right
of the British Crown, or subjects of nobody at all.

31. The circumstance which perhaps more than any other has contributed to
make ‘the jurisdiction of the Supreme Court inconvenient, and which is always
brought forward as marking its unfitness for the duties assigned to it, is not a vice
of its original constitution, but the improvident addition to its jurisdiction of all the
immense territories which have been subsequently added to the Presidency of Fort
William. It was not perhaps impossible that the Court might have been made
competent to exercise an effectual and salutary jurisdiction throughout all Bengal,
Behar and Orissa, which comprise the whole space to which its powers at first
extended ; but it never could have been made convenient by any ingenuity of legis~
lation, that its powers of original jurisdiction should be exercised even as to British
persons throoghout the present Presidency of Bengal, of which some parts are a

thousand miles distant from it, and where the means of communication are not to, .

be supposed the same as in England ; and as there has been an inclination rather. to
compress the powers of the Court, than to develope and assist them, it may easily
be conceived that when called into exercise in a weak and shackled state, in so vast
an area, they are at once ridiculously impotent, and yet very much in the way.

32. It appears to us to be matter for regret that there has never been any plan-
avowed and distinctly laid down for the gradual assimilation and union of the two
systems, which it was necessary at first, and to a great extent is still necessary to
maintain, for the British and the natives respectively. .In 1773 there seems to have
been at most only a temporary obligation to preserve any of the Mahomedan forms
of government, and they have by degrees been almost obliterated, but what has
come in place of them rests partly on the old basis, and there are still two systems,
scarcely less adverse than at first, working with discordant action in the same space.’
Nothing would be more unreasonable than to attemnpt to impose upon India gene-
rally the British laws as tbey exist in the United Kingdom, or even in Calcutta ;
but we are confident that before this time, if there had been a bearty co-operation:
of all parts of the Indian Governments, one uniform system, not English, yet not
adverse to the constitution of the United Kingdom, might have been established in
some provinces, to which both British persons and natives might have accom-
modated themselves, and which would have been fitted at future opportunities to
be extended to other districts. This would have been done if the whole legislative
and judicial powers of Government had been under one control : but this has never-
been the case.. The regulations of the Government for the provinces, and civil
causes tried in the Provincial Courts, where the matter in dispute is of a certain
value, are nominally subjected to the. control of the King in Council, as much as
regulations which are registered in the Supreme Court, or causes hgard there ; but
it is scarcely more than in name that this exists ; and with the exception of a few-
appeals in civil cases, it may be said that the legislative and judicial functions of
the Indian Governments in the provinces, extensive and active as they are,- are
exercised under no other control than that of the Directors and the Commissioners
for the Affairs of India, whilst the administration of law for British persons in India

/{8 jn theory independent both of the Indign Governments, the Directors and the.
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Board, and British subjects who choose to abide at the seats of Government cannot v,
be directly subjected to any legislation but that of Pdrliament, or regulations regis- = Legislative.
tered in the Supreme Courts. In thése circumstarices it has naturally been the Councils;
inclination of those who have the principal influence’ in Indian affairs, to' build Courts of Justice
separately upon the foundations of that system which is most subjected to them- ‘ "
selves, and as it were belongs to them, rathér than to bring the remains’of the old-
institutions of the ‘country into any subordination to Courts established upon the
basis of Parliamentary enactments, and in many respects certainly ill adapted to the
. cireumstances of the country.* Thus'two principles of government Liave been main-

tained in-a sort of struggle with each other, which thwarts and weakens each, and

is not in"any way advantageous to either. ' 'If Grie’ 6f them was to'prevail, even to

the éxclusion of the other, the result must be an interference of the Imperial Legis-

lature to reduce the Indian territories to'their true relation with the United King-

dom, that of distinct but entirely dependent dominicns, with peculiar though ngt

adverse laws, separate, but entirely subordinate powers of internal legislation, and'

an administration of justice aliways liable in all its branches, if not actually subject

to the superintendence and control of the King in Council, or some other Courts of

the United Kingdom, or at Jeast of soine Court constituted by the Crown. - Why

should not the most convenicpt district that can be named in these vast territories -

be set apart for the .purpose of forming upon this basis one harmonious system;

suited to all classes of persons, and compounded of the two jarring ones which at

present divide the people, debilitate the administration of justice, and harass the

Government. It has been said, that this is only selecting a part of the mass for the
- purpose of making experiments upon it; but as every body seems to be'agreed that

something must be done, we suppose they mean that some experiments must be

made, and we seem to differ from those who are adverse to the selection of one

province, principally in this respect, that we think it wiser to attempt the introduc+*

tion ‘of a better system upon a small scale at first, and in that place only, where all

the force of Government may be most readily applied in its support, and where its

progress will be most immediately subjected to the presence and inspection of those

who must direct it. ‘ : .

33. The next head of difficulties is one of which we feel considerable difficulty.
in speaking.. But our motives and the necessity of exhibiting the whole of the
case, must be our excuse for saying that some of the inconvenience to which the
Court is subjected, and some of which it is the apparent cause, are attributable
to the imperfections of the-Acts of Parliament and Letters Patent, under which,
it has to ‘act, or by which it is affected.. It would scem as if either from the
intricacy of the subject, or ‘an apprehension that difficulties would be encountered
in Parliament when modifications of the powers of the Supreme Court have been
desired, they have been 'sought not by positive and plain enactment, but by the
introduction of something in-an Act or Charter, which without being likely to excite
too much discussion at the time, might nevertheless- be available afterwards, as
showing an intention on the part of ‘the: legislating power to make the required
provision. . Nothing can be more vague in most respects than the important statute
of 21 Geo, 1Hl: ¢. 70, it provided that persons should not be subject to the juris
diction of the Court for this or for that reason, but left it nearly as opeu to argu-
ment as it was before, whether all those must not be held liable who could be.
shown 1o be subjects of His Majesty; it left in the hands of the Government,
powers of general legislation, and of life and death, which it did not notice, while it
specifically imparted to them limited powers of making regulations, and inflicting in
certain cases punishment shor? of death. It employed the terms * British sub-
Jjects,” and ¢ European British subjects™ in such a manner, that it is impossible to
say what was really meant by them: it expressly left to the Supreme Court the
determination of all suits respecting the lands of certain classes of the natives, yet
forbade it to interfere in matters connected with the revenue, which is a part of
all lands throughout all India; and finally, it made certain provisions for registra-
tion, which were palpably iinpracticible from the first, and were scarcely attempted
to be carried into execution. We would rather not go through the invidious task
of pointing out the indirect and inconclusive, but not therefore inefficient provi-
sions of later statutes; but we can scarcely avoid to notice some of the variations
which have been made in the Charters of the Supreme Courts at Madras and
Bombay, and the doubts and difficulty which arise out of them. The Acts of Par-
liament which directed the issuing of ‘these Letter Patenf, provided that they
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should confer the'same powers on the new Courts as those which- were possessed
by the Court at Fort William ; but notwithstanding this, the powers granted are
very materially different. To pass over the differences es to the appointment of
Sheriffs,-and the admission of barristers and attornies, it will be found, that in the
definition of the jurisdiction of the more recent Courts, their powers are generally
restricted to such persons as have heretofore been described and distinguished by
the appellation of ** British subjects,” whereas, as it would have seemed to us the

‘powers which the Justices and the Court were to possess in the provinces as Con-

servators of the Peace, and as presiding over the commission of the peace, whethet |
the criterion of their extent was to be the extent of those granted to the Court at
Fort William, or the possibility of their being used to any good purpose must be
exercised, if exercised at all, without distinction of persons, Again, the Bombay
Court,is prohibited from interfering in any matter concerning the Revenue even
within the town of Bombay, which is directly opposed to the 53 Geo. IIL ¢. 155,
ss. 99, 100. Then all natives are exempted from appearing in the Courts at
Madras and Bombay, unless the circumstances be altogether such as that they
might bé compelled to appeer in the same manner in what is called a Native Court.
This would for many purposes place.the Court entirely at the disposal of the
Goveinment, who regulate the usages of the Country Courts as they please ; and
whether any suit arising beyond the limits of the towns of Madras and Bombay,
should be determined at all, or whether any offence committed there should be
punished by the Court, or whether it should be able to collect evidence in aid of
any proceedings in England, would come to depend entirely upon the. pleasure of
the Government. Whether this would be right or not, is not the question ; it is in-
consistent with the duties assigned to the Courts by statute. . In the clause which?
purports to define the Admiralty jurisdiction of the Courts at Bombay in criminal
cases, its powers are restricted to such persons a3 would be amenablie to it in its
ordinary jurisdiction, which is again at variance with the 53 Geo IIL c. 155,5. 110;
if it is to be understood from this passage in the Charter that the jurisdiction was
meant to be limited to such persons as have been described as British subjects ; but
it is not very clear what is to be understood by ordinary, as opposed to any extraor-
dinary jurisdiction of the Court. This indeed is another species of the defects which
we are noticing, namely, that limitations of the jurisdiction bave been thus introduced
by allusion rather than plain declaration. Io one way or anotber, sometimes by the
mention of some qualification of the powers of the Court occurring in an Act or
Charter, which has been afterwards insisted upon as a recognition ; sometimes by
a vague recognition of counter institutions which bave been already set on foot
without any express authority, and which afterwards, upon the strength of the recog-

. nition, are amplified and extended ; sometimes by the jurisdiction of the Supreme

Court being stated in such a way as to leave it to be inferred that the erpressio
unius is the exclusio alterius; sometimes by provisions which, to persons unac-
quainted with India, may have appeared to be of little consequence, but which in
reality involve a great deal; sometimes when Parliament has provided that new
Courts should be established upon the same footing as the old one, by something
being accidentally mixed up with the copstitutions of the new Courts which is
essentially different from the old, and would be destructive of their efficiency : in
some or all of these ways, the Supreme Courts have come to stand at last in cir-
cumstances in which it is a very hard matter to say what are their rights, their
duties or their use.

34. Though we attribute the principal imperfections and inconvenience of th®
Supreme Court to the sources which we have described, we have already intimated
that there were inherent and almost insuperable difficulties connected with its ori-
ginal constitution, and the circumstances with which it has always had to deal ; and
we by no means intend to assert that there bave never been. any faults on the part
of those by whom the business of it has been conducted. The application of the
forms of British law to the settlement of differences amongst the Hindus and Ma-
bomedans, even of Calcutta, is full of difficulty. The Hindu-laws especially are one
of those ancient systems which the history of the world shows to have existed, in
a certain stage of society, all over Asia and a great part of Europe, and of which
the main spring was the influence of the priesthood. When this is removed, and
laws, which were calculated to be enforced by persuasion, by sacerdotal influence,
or religious awe, have to be exercised by means of English Courts and lawyers, and

should

" the Jegal process of writs of execution, it is scarcely possible that the machinery
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should work well. This remark is peculiarly applicable to the family quarrels of V.
the Hindus 5 but the inconvenience, great as it is, seems to be -necessar_ily com;ected Iéezlsl_qﬂve
“for a time with the marvellous position in which England is. placed in relation " to .Coumounl}c.lll:;ﬁm
“Indis. The ordinary state of a Hindu family in respect of property i3 that of €0~ "~ Code of Lawe.
parcepary between all the males, but any one-member has_ a ng_ht to clam:l_ a parti- - :
tion. Upon the death of a- Mahomedan, his property, including land, is"shared
hmongst his relations, according t6 peculiar rules, which make it necessary for the
purpose of calculation, 1o subdivide it into minute portions. The mode of settling
all cases of this kind in. the Supreme Court. is by suits in equity, and it may easily
be imagined that trouble, expense and delay must attend such proceedings, in which
fnnumerable papers and accourts of many years’ standing, in three or four languages,
suust be produced, translated, given in evidence and iuvestigated, and in which, after
all the other_difficulties have been overcome, the decrees of the Court, including
pertitions of interests in land, and' consequently the inspection, admeasurement,
valuation and allotment of the lands, are to be carried into execution by the Eurp-
pean Officers of the Court in the provinces, where the uncertain interests of many
parties not included in the suit are involved in the same parcels.of land, where the
Court is prohibited from interfering in any way with a revenue which is intimately
and inextricably mixed up_with every piece of land, and where the Court is. also
regarded somewhat in the light of.an intruder, or at best a necessary evil, by the
civil servants of the Government by whom the provincés are managed. Add'to
this, that when once dissension has arisen in a native family, nothing can exceed
the perverseness. with which their. disputes are carried on, . The object is :not
“Yo, obtain . their rights, but to ruin each other. = Sometimes they will -make
-a tracé for years, and then revive their contentions with fresh zeal. | At all times they
¢ are represented to be_difficult to- deal with as clients, and from understanding im-
perfectly the proceedings of ah English Court, to be ‘obstinate and suspicious.
Besides, it cannot be expected that any class of the professional persons by whom
the business of the Court is té be conducted should, in general, be quite equal, in
all desirable gualifications, to those who exercise corresponding functions at home,
We-make no exception in this remark, even of the highest offices ; but we have in
view principally the conduct and management of suits under circumstances which
are much more difficult, and much more opposed to an accurate and beneficial
exercise of the legal profession, than any that occur at home. In almost all suits
for partition amongst native families there is another and monstrous difficulty, from
the Court having to regulate the disposition of large funds appropriated to the
superstitious uses of their religions. Again, some of the longest, most intricate
and expensive suits in the Court have been occasioned by the charitable or reli-
ﬁious bequests of Christians of various sects. In some of these the Supreme Courts
‘have been called upon to apply money to the benefit of Roman Catholic Establish-
ments at Goa, in others to Greek or Armenian Churches on Mount Lebanon.
‘A commission bes been prayed to inspect the records of the Vatican. One highl
Jmportant case, which long has been and still is before the Court at Fort William,
and which, there is little doubt, will ultimately come before the King in Council,
presents the following circumstances: A Frenchman by birth, professing no religion
but Deism, and who had for some time resided, and at last died at a very advanced
age, in the territory of Oude, which is, according to treaty, the dominion of an
independent Mahowedan King, leaves great wealth, a part of which is in land.
- Seme of the property, at the time of the death, is within the Kingdom of Oude, and
some within the Presidency of Bengal, and some is vested in the public securities of
. the British Government. "By his will he bequeaths legacies to relations in France,
and gives pensions for life to a set of native concubines and servants in Qude;
makes large charitable bequests to the city of Calcutta, and the city of Lyons in.
France, involving the establishment of public schools; and directs also the esta-
blishment of what he calls a college, but which is to be connected with a sort of
caravanserai, where his tomb is to be kept lighted and watched, in the Foreign and
Mahomedan capital of Lucknow ; and,. after providing for all these, there is likely
to be a residue, to which, when they can be found out, the next of kin of a man
who had left France in a state of poverty sixty years before, and wha had no’
kindred in India, are entitled; and there is landed property in Calcutta ta which
his heir-at-law, when discovered, may have a claim; and this heir, according to the
English law, is not one of the next of kin, who are only of the half blood. ~ The
case is not brought into the Court until the assets have been many years in the
hands of a mercaatile firm, and are involved in a maze of accounts; once brought
- 320, E. Sa ' betore
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V. before it, however, the Court cannot decline to proceed, yet is only enabled to
‘Legislative  ‘proceed in respect of the public charities, at the instance of the Advocate Genéral
.WS;"';"“‘;. -of the Company, whose official relations are, in some respects, calculated to retard
f of Justice; .. . . Pt
‘Code of Laws, -his motions. When such circumstances may occur, and when it is recollected that
the Court has no less than- seven jurisdictions combined, as a Court of King's
-Bench, a Court of Civil Pleas, a Court of Oyer and Terminer, -a Court of
-Admiralty, a Court of Equity, an Ecclesiastical Court, apd.a Court for the Relief
of Insolvent Debtors, it will not perhaps be vthought very surpriziog if complaints
_against it should sometimes arise out of|the suitors’ disputes. Except, however, in
equity cases, there is no ground for any complaint of tediousness in the determina-
tion of suits; nor even In equity is the delay to.be ascribed to the fault of the
officers of the Court. There are no arrears in the Court in any of its departments,
and there scarcely ever have been any. . The heaviness of the costs in some equity
suits, we have no doubt, is a great evil, though perhaps not greater than in England ;
and it will not be found to arise so much out of any particular fees, as from the mis-
‘conduct or miscarriage of the equity suits, attributable, in a great degree, to the
difficulties which we have noticed, but arising partly no doubt, in some cases, from
the inattention or unskilfulness of professional men, and still more perhaps from the
‘waywardness and unmanageable character of the native clients.. If we were called
upon to devise a remedy for such evils, upon the supposition of the continuance
of the present constitution and jurisdiction of the Court, we do not know that
we could suggest any other than a reform of the system of equity pleading,
.a settlement of all bills ot costs at stated periods of the year, by the Judges
themselves, accompanied by a judicial inquiry into the eonduct of each suit, and
.a division of labour and allotment of business amongst the Judges, by whicha more
rigid discipline, if we may use the expression, in the conduct of the whole business
of the Court might be enforced.

35. We have now, however, in pursuance of the wish expressed in your letter,
to submit to the consideration of the President and Board some larger views of the
arrangements which, in our opinion, would best conduce to the attainment of ‘the °
objects for which the Supreme Court was constituted.  If we should appear fo
‘bring forward any considerations which may be thought to belong rather to general
policy than to law, we trust it will be perceived that this is mot done to any greater
extent than is necessary for the purpose of explaining the remedies which seem ta ’
us to be required for the evils that have been adverted to in the former part of this
letter, and are strictly a part of the subject respecting which we are called upon to

_ speak. We are sensible, however, that we run the risk of suggesting what may be
at variance with views already formed, or with transcendant considerations of gene-
ral policy, of which we have no information. This'is a disadvantage for which we
have no other help than to beg that what we offer may be received as it is offered,
in the light of very humble suggestions, tendered with much distrost of our own
Jjudgments, and with no other desire than to assist His Majesty’s Ministers, as far
as we can, in arriving at just conclusions of what is best to be done. Our observa-
tions are made upon the supposition that India will remain under the government
of the Company, subject to the control and regulation of the Crown and Parliament
in all affairs of government, whether executive, judicial or legislative. ’

36. It appears to us to be desirable that all the territories which are permanently
annexed to any of the three Presidencies, and in which justice is administered and
the Revenue is collected by officers of the British Government, should be declared,
in the most unambiguous manner, to be dominions of the Crown of. the United
Kingdom ; that ail persons born within the same, are subjects of that Crown, owe
allegiance to it, and are entitled to protection from it ; and that all persons residing
there owe that temporary allegiance which would be due from them, if resident in
any other dominions of the Crown. But this, perhaps, is a step which. would not
be taken by the British Parliament, if it were to be considered as securing to the
countless population of India the rights. of natural born British subjects. If the
legislature should not be satisfied by that exclusion from certain rights, to which all
the unchristian natives would be subject, as the law now stands, it might be neces~
sary to enact, that the natives of the British territories in India shall not, by reason
merely of their birth-place, be entitled, when resident within the United Kingdom,
or any of the dominions of the United Kingdom other than the Indian territories,
to any rights or privileges as subjects, beyond what would be ullowed to the subjects

- of friendly foreign states, and that they shall be distinguished by the name of Iln_dian
. . subjects

s
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subjects of the Crown of the United Kingdom, with a proviso, that all persons born’

in India, whose fathers or paternal grandfathers shall have been British subjects,
and all other persons who, according to law, would be natural born British subjects,
if born in any foreign state, shall equally be ‘matural born British subjects, if born
within the British territories in India. If such provisions would have the effect of

depriving any classes of the Indian natives of rights to which they may at present be

entitled as natural born British subjects, the distinct acknowledgment of their being
at least subjects, and entitled to protection, and the foundation which would be laid
by the provisions hereinafter mentioned for their enjoyment, in a part of India, of
Iégal rights, would appear to us to be more than an adequate compensation for
anything which could be justly said to be taken away.

. 7. That a certain district round Calcutta should be distinguished by the name
of the Province of Calcutta, and that for the government of this district there
should be, to a certain extent, a separation of the executive, judicial and legislative
powers, by means of a Legislative Council, 'and a Court of Appeal or Council of
Judicature being added to_the existing political body of the Governor General in
Council. ~ Within this province all subjects of the Crown of the United Kingdom,
as well British as Indian, without any distinction, should have the right of pur-
chasing, holding and inheriting lands, and the laws _throughout that district should
be rendered as inviolable, and the administration of justice as regular, and "the
security of person and property as perfect, as possible, We do not mean that the
English laws should be established, but that, subject to certain restrictions, a system
should be adapted by the Legislative Council to the whole cireumstances in which
the province would be placed. It seemns to us that the Delta of the Ganges, or in
other words, the territory lying between the western or right bank of the Bhau-
gituter and Hooghly rivers, and the eastern or left bank of the main stream of
the Ganges, would be a district, at present, of convenient size, and the best situated
for this purpose.

38. It might be declared that all the rest of the territories of this Presidency,
although they be the dominions of the Crown, and thé inhabitants be subjects.
thereof, yet by reason of their magnitude and great. population, and the various,
customs and habits of the people, and the intricacy of the Janded tenures and other.
circumstances, they cannot for many years to_come be adapted throughout their:
whole extent, to an equally regular system of government, and for these reasons
the whole government of the same might be declared to be vested as before in the
Governor General in Council; subject to the former restrictions and qualifications ;
and_ it might be provided, that whatever persons should choose to abide in, tra-
verse or enter the said territories, should be to all intents and purposes liable to the
laws and regulations in force there, and to the authority and powers of the
Governor General in Council, in like manner as any of the Indian subjects of the

Crown would be, and that neither the Supreme Court nor any of the other Courts’

estgb]ish_ed or to be established within the Province of Calcutta, should bave any
Jjurisdiction whatsoever, or exercise any authority, powers or process whatever,
within any of the said territories, other than such as hereinafter are expressly and

particularly mentioned, but that in all other cases whatsoever when it should become -

Becessary for giving effect to any decree, judgment or order of any of the said

Courts, that the lands, goods or body of any person should be seized and taken:

upon any mesne or final process within the said territories, it should be done by
such ways and means, and in such manner and form, and according to such regu--
lations, as should be provided for that purpose by the Governor General in
Council. Upon the great question, whether British persons should be allowed to
hold lands in the provinces, we should say, that if they would be contented to take
the privilege upon the terms above stated, it might be granted. It seems to us
that the necessity of the case requires, as to the greater part of the provinces, that
the Governor General in Council must have legislative, judicial and executive

V.
Legislative
Councils;
Courts of Justic(
Code of Laws.

powers, subject to no control but by the superior authorities in England ; but if -*

Parliament, clearly understanding and being. prepared to adhere to this, should
choose to put all the subjects of His Majesty, of whatsoever description, upon an
equal footing in the provinces, we should not apprehend any serious danger to the
State, nor any oppression of the natives, which the Government would not be able
by & stern exercise of ils power to restrain. But there are two things which it
does appear to us tn be highly desirable to guard ageinst in any general admission
of British persons to the provinces: First, that of giving-rise to a delusion that
. 320.E.: T ‘.4 there
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there are the means at present of establishing and enforcing good laws throughout
all India, in such a maoner that it might be advantageous to British persons to pur-
chiase Janded estates throughout the provinces. Secondly, the leaving an opening
and pretence for subsequent irritation and clamour on the part of British persons
50 admitted to the provinces, upon the ground of their not enjoying there the rights
of English law, If the provinces are to be opened to them, let it be universally
understood so, that no doubt may remain, nor any ground for subsequent reproach,.
thab .they go to live under a despotic and imperfect but strong 'government, that
ey carry with them no rights but such as are possessed there by the natives
themselves, and that it is impossible at present to give them either that security
and easy enjoyment of fanded property, or those ready remedies for private wrongs,
which more regularly constituted governments afford. A tolerable system of cri-
mival judicature, we believe, might even at presenit be established throughout the
greater part of India. '
" 30. The Supreme Court, besides being restricted from exercising within the terri~
tories lying beyond the boundaries of the province of Calcutta, any other jurisdic.
tion than such as is hereinafter expressly mentioned, might likewise altogether cease
to 'be a Court of original jurisdiction within that province, except in the cases
hereinafter expressly and particularly mentioned, and the authority, powers and.
jurisdiction of the Court might thenceforth be as follows : First, that within and
throughout the province of Calcutta, it should have a complete superintendence
and control over all other Courts and Magistratés.  Secondly, that no sentence of
eath by any other Courts of the province should be executed without the warrant.
of the Court, and that it should have an original and exclusive jurisdiction as to
all those offences which, for distinction, are called offences against the State, and
are of a treasonable or seditious nature, committed within the province of Calcutta.
Thirdly, that it should have an original jurisdiction as a Court of Chancery, as to
all conveyances or devises of land, or gifts or bequests of money for charitable or,
religious purposes, or other permanent public objects. Fourthly, that it should
have an original Admiralty- jurisdiction as to all crimes maritime puaishable with
death, and that the Kinp’s commission of Vice-Admiralty for the trial of ptize’
causes should be directed to the Judges of the Court. Fifthly, that it should be,
in all cases, a Court of Appeal from the Courts of the province of Calcutta.
Sixthly, that it should be lawful for the Governor General, by commission, to
authorize and empowér any one or more of the Judges to exercise-any judicial
function, either original or upon appeal, or by way of inquiry, within the territories
lying beyond the boundaries of the province of ‘Calcutta, and respecting any’
matters arising within the same, whenever the importance and exigency of any
case might require it. . o

. 40. That a Legislative Council should be established for the province of ‘Cal-
cutta, . Our views.as to the formation of such a Council have been already stated
in 3 communication made to the Governor General in Council on the od of
Qctober 1829, and in a draft of the heads of a bill which we have subsequently .
prepared by the desire of the Government. We would only add here, that con-
sistently with the scheme presented in our present letter; the Tight of legislation of
the Council would be restricted to the province of Calcutta, but that it might be
employed for the other territories whenever the Governor General in Council should
think it expedient. . We wish it also to be distinctly understood, that we should
prepose that the Governor General should have the right of presiding in the Legis-
lative Council, and that nothing should be enacted, even for the province of
Calcutta, without his consent ; nor should we see any decisive objection against his
presiding also, by appointment .of the Crown, in the Council of Judicature or
Gourt of Appeal, whichever it might be called, if it should be thouyht that in this
way a more perfect harmony of government would be secured. :

41. The first duty of the Legislative Council would be, to constitute subordinate
Courts of Justice for the province of Caleutta, and uatil this should be done, the
Supreme Court and the Country Courts must continue to exercise-their respective
functions. Our opinions upon this point also; of the system of Courts best adapted.
tp India, is expressed in a paper which has already been seen by the Government,
and which, at their request, is about to be submitted to them in an official form,
and we would only observe here, that for the province of Calcutta we conceive

that below the Court of Appeal or Council of Judicature there ought to be one

¢ Provincial
PRV AN
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“ Prévincial Court held at Caleutta, about four Zillah' Couits ; the towh of Caleutta
and its suburbs constituting of ftself one Zillah, and an adequate humber of  Per-

Eunnah Courts ; that' we would make all persons, without exeeption, eligible ‘as

Judges and officers ‘of the Courts, but in practice; one at least of the Judges of

every Zillah Court ‘ought always to be a natural born British subjeet, ‘and in the

Provincial Court all the Judgges “should be natural born British subjeets, and one

of them should be an Erglish barrister of 10 years standing. With the exception

"perhaps of that ong person, ‘and of all the Judges of the Court of Appeal ér Coun-
cil of Judicature, who ought to be appointed by thé Crown, the other Judges' of

all the Courts within the province of Calcutta’ might be appointed by the Governor

"General in Council. "The functions of these Courts; 'éxcept the Previncial Ceurt,
might be gonfined ordinarily to eivil causes, and’ eriminal Courts for the trial of

isdemeanors and of minor felonies, might be constituted by the Zillih Courts

Sitting at stated periods, with the addition of the Justiees of the Peace; other

-felontes of .a worse nature would be reserved for the Provincial Court-alone. = - -

: 43. The Governor General and Council, as at present constituted, would retain
within the province of Caleutta all their present powers, as far a5 they should be
consistent with the new provisions ; and it ought to be declared much mors plainly
then it has hitherto been, that throughout the other territories they have the exerr
cise by themselves, or through the Company's servants, of all authority executive,
legislatiye and judicial, inclyding the power of life and death, subject to the direc-
‘tion and control of the Court of Directors and Board of Commissioners, and to
the supreme power of the Crown and the Imperial Parliament, The Governor
“General in Council, however, should also have the discretionary right of calling in
@id the Legislative Council or Court of Appeal, and referring to them any matters
arising in any part of the territories, and of appointing upon emergencies the
members of these bodies, or any other persons, Commissioners to act in and for any
part of the territories, :

43. The basis and essential part of this plan is; that the two systems of law and
sorts of Government, which it seems to be necessary to maintain in India; should
respectively be confined to separate local limits, instead of struggling together within
the same ; but it is not meant that the system to be éstablished around the seat of
Government should be exclusively British, but one adapted to all the circumstances
of the country, though in complete subordination to the Crown and Parliament;
The plan would afford to all British persons, and to any other classes of the com-
munity who should set a value upon the protection of a regular system of law and
Courts, the opportunity and means of living under it ; en the ather band, it would
secure the natives in the outer provinces from that annoyance which it is affirmed
they have occasionally experienced from the process of British Courts; snd ‘it
would preclude all collision between the two sets of Courts and systems of law.
1t would do eway with all invidious distinctions between the different classes of
inhabitants. - In the province of Calcutta;, all without' distinction would have al]
the most important rights belonging to the inhabitants of a British settlement § in the
other territories, all would be equally reduced to such as might be found consistent
with the more despotic power which necessity should require to be iaintdined
there. 'This need not be more despotic than at present it is, as te those wheo eon=
stitute ninety-nine hundredths of the whole population ; en the contrary, let it be
mitigated and regulated and improved as much as may be consistent with security
but let British persons who voluntarily place ‘themselves under it, be as much
subject to it, and inr the same manner, as the rest of the people. Those who now,
for the purposes of trade, connect themselves with the euRivation of land in the

interior, might continue to do so ; whilst, for these who should wisti to settle for -

life in India, and to purchase durable interests in land, the province of Calcutta
would present a sufficient area for several years to come ;" and all who are adquainted
with the country will acknowledge the general adventage which would result from
the increase in number of convenient places of residenceé for British persons even
within that limited space. The most effectual defence against the Indian’ climate
is, an accommodation of the place of residence te the season of ‘the year; and it
is a fact, not understood in' England, that all India might be divided into circles of
& radius of less than 200 miles, within each of which, in ene direction or another,
at every season of the year, a wholesome and a pleasant climate might be enjoyed.
The limits of the province of Culcutta would not be so large as to make it an
1 320.E, T2 unreasonable
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unreasonable expectation, that throughout that district, in-which already there is
every where a permanent settlement of the Revenue, the Courts of Law and a Legjs-
lative Council together, might be able first to ascertain, and in some degree fix the
nature of those customary interests in land, which are so great a difficulty in the
way of making any property in it valuable or secure, and might provide some
ready means of settling the disputes which. will arise out of this sort of property
as long as it subsists, and at the same time open some course by which, with
the strictest regard to justice, and without any preference of the English to any
other system of law, these inconvenient and barbarous forms of property, such as
bave at some time or other existed in almost every other country, might, as in other
countries, be resolved into more convenient, simple and definite ones, to the advan-
tage of all parties. We wish it to be clearly understood that it is not English law, but
whatever law should be found best adapted to the country, that we should seek to
establish, subject to certain specified exceptions and restrictions preservative of the
sovereignty of the Crown and authority of Parliament. The task of preparing,
establishing and conducting of a firm system of law within the province of Calcutta,
might afford at least as much occupation to those who now find employment in the
Supreme Court as they would lose by the alteration of its jurisdiction. The in-
terests of religion, and the progress of moral instruction, would seem to us to be
likely to be promoted by these arrangements; and the Legislative Council and
Court of Appeal would constitute channels for the exercise of that control by the
Crown and Parliament, within a certain district, over all legislation and administra<
tion of justice, which in some way or other must ultimately be established through=
out the whole British territories, even though India should be made as distinct a
portion of the British dominions as Ireland was before the Union, and gradually,
as the system should be perfected within its limited range, it might be extended to
other provinces. . 1

44. We beg permission to guard ourselves against the appearance of being in<
fluenced in these recommendations, and particularly the latter part of thewn, by any
feeling adverse to the East India Company. Many alterations heretofore have
taken place in the constitution of the Company, and others no doubt will take place
hereafter, but we do not foresee any circumstances in which it would not appear
to us to be desirable that the main organ of government for India should be a body,
of Directors, resident in England, and elected by the holders of stock, representing
property in India, and depending mainly for its value upon the prosperous condition
of that country ; and we regard with the greatest consideration and respsct the
interests of those by whom, under the Directors, India is forthe-most part actually
and immediately governed. They and their connexions form as it were a large
family, which has claims upon India founded in long expenditure upon it of all that
is valuable in life; they only are qualified by information and experience to con-
duct the details of its affairs, and one of the principal points in all plans for the
government of India ought to be the preservation of all their real interests, and
the securing of their willing and cordial assistance.

45. In conclusion, we wish to say, that if our suggestions should be thought
deserving of further consideration, we shall be happy to enter into more complete
detajls of what bas been stated in this letter in a very general and imperfect
manner; nor are we so prejudiced in favour of the plan recommended by ourselves,
that we should have any reluctance to give the fallest consideration to any other
which may be thought preferable. We are strongly impressed however with the
following conclusions : That the trade with India being irrevocably free, there must

. be a greater resort to Bengal of British persons than can be confined to Calcutta

or its immediate neighbourhood ; that there are not the means at present of esta~
blishing throughout the vast extent of this Presidency a system of law and govern-
ment under which British persons resorting to India could or ought to be compelled
1o live, and that in these circumstances the wisest course will be to provide a suffi-
ciently regular and liberal, and to a certain extent British system, for a well defined
portion of the couatry, small indeed in proportion to the whole territories, but suffi-
cient in reason for the ordinary and permanent abode of the families of, those
British persons whom the trade of India may bring to the country; to leave it to
their. own choice whether they will pass beyond the boundaries within which they
have.the opportunity of living and holding property under the protection of that

) K ' system,
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system, but to let them know distinctly that if they do make that choice, they leave,
their English rights behind them, and pass into another state of things which neces-
sity'requires to be differently managed. . . :
’ B We are, &c.
True copy.)
( (signed)Py - - Holt Mackenszie,
- o Secretary to Government.

" —No. 27. —

LETTER from the Governor General in Council to the Hon. Sir ‘Charles
- Edward Grey, Knight, Chief Justice, and the Hon. Sir Edward Ryan, Knight,
Puisne Justice of the Supreme Court of Judicattire at Fort William, in Bengal ;
suggesting for théir consideration certain Alterations and ‘Additions in the Bill

“to be intituled; *.An Act for establishing Legislative Councils in the East,
~ Indies.” i ‘

HON. SIRS, Fort William, 28th Sept. 1830.

"WE do ourselves the honour to acknowledge the receipt of your Letter, under,
daté the 13th instant, with its Enclosures, Nos. 1, 2, 3 and 4, and we avail our-
selves of this opportunity to’ convey to you our acknowledgments for the obliging
attention which you have shown to our suggestions. '

With respect to the first mentioned document, or heads of a Bill, to be intituled
¢ An Act for establishing Legislative Councils in the East Indies,” we take the
liberty of suggesting for your consideration the propriety of introducing the altera-
tions and additions contained in the accompanying Paper. As tothe form of their
introduction we are indifferent, and we should indeed feel ourselves obliged by your
modifying the language of our propositions, in such manner as may seem to you
advisable. But we should ‘wish that the substance of them may be preserved as’
much as possible. They were not resolved upon without mature deliberation, and
we could not relinquish them without apprehension that the efficiency of the system
of Indian government would be thereby materially impaired.

We -propose totake into our consideration, ‘at the earliest possible period,
the various and important questions discussed in the other documents, num-
bered 2, 3 and 4, and most fully concurring with you in the sentiment you have
expressed, that “ upon a subject, respecting which, from its extent and intri-
cacy, all opinions are ‘so liable to be misunderstood, those which are stated other-
wise than plainly and fully may serve for much mischief, but can scarcely do any
good.” We ‘shall communicate to you, with perfect candour, the conclusions af
which we may arrive, after having maturely weighed your valuable suggestions.

We have, &c. .
(signed) W. C. Bentinck.

V. B. Bayley.

C. J. Metcalfe.

For the words * or in the neighbourhood, and within some convenient. distance of
ﬂtel.s-ame at such,” substitute “ or at such places as may be most convenient, and at
such.” . v
! The following addition to be made to clause 6 : * Provided, however, that it
shall and may be lawful for the Governor General in Council to carry on any cases
in which he may consider that serious mischief to the interests of the British
Government would arise from the suspension of any law, to cause the same to be
carried immediately into effect, notwithstanding that the Judge or Judges may have
expressed his or their belief or opinion, that such law or regulation is not withir
the powers vested in the Legislative Councils, by this or any subsequent Act. In
all such cases, where any law or regulation may be passed on'the emergency above
adverted to, a written notice of the resolution to pass such law or regulation shall
forthwith be transmitted by the Governor General in Council to the Judge or
Judges, and such law or regulation shall thenceforward take effect and be binding,
until His Majesty’s pleasure be known, any repugnancy or supposed repugnancy
notwithstanding ; but on all such occasions the Governor General in Council wiil
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be required to state fully and at length the grounds of the existing emergency, and
without delay to submit the same, together with all the documents that may have
been recorded on the subject, through the usual channel, for the consideration of
His Majesty in Council.”

The following rules to be substituted for clause 9: “ When any law or regulation

shall .have been resolved upon at any lawful meeting of the said Legislative
Councils, and have been sent round to the resident Members for the expression of
their approbation or dissent in writing; then, if the Governor General or the
Governors of Fort St. George and Bombay shail think fit, they shall be competent
at this stage to correct the further progress of the proposed law or regulation. If,
however, the said Governor General or Governors of Fort St, George and Bombay
respectively shall approve the further progress of such proposed law or regulation,
notice of the general object of it shall fortbwith be published in the Government
‘Gazette, or some other newspaper of the place, and an interval of 14 days at the
least shall take place, from the time of the first publication, before the Governor
Genéral shall give his final consent (excepting any case in which the Governor
General in Council may be of opinion that serious mischief to the interests of the
British nation would arise from the said delay of 14 days, in which case the circum-
stances being duly specified and recorded, the law or regulation may be passed on
the emergency), and if any person or persons interested in or affected by any such,
law or regulation, shall petition any such Council to take into consideration his or
their objections against it, at any tiine before the consent in writing of the Governor
General of Fort William for the establishment of such law or regulation shall have
been given, the Governor General or Governor or Vice President of the Presidency.
at which the law or regulation shall have been made, shall direct at what time and
place any such person or persons shall state his or their objections, and whether by
written petition only, or by counsel, or in person; and it shall be Jawful for any
person or persons who may be aggrieved by any such law or regulation to appeal
against the same to His Majesty the King in Council, who shall have full power
and authority at any time to repeal the same, but such appeal or notice thereof
shall be made or given within six calendar months of the publication in India of the
law or regulation which shall be the ‘subject of appeal ; provided moreover, that
whenever the Governors of Madras or Bombay respectively shall object to and stop
the prolg;:ess of a proposed law or regulation, he shall, at the request of any Member
of the Legislative Council, lay before such Council a statement of the grounds of his
objections ; and any Member disapproving of such grounds, may enter upon the
Minutes the grounds of his disapprobation ; and in all such cases of difference of
opinion, the whole of the documents connected with the subject shall be submitted
for the consideration and decision of the Governor General, to whom it shall be
¢ompetent to confirm the rejection of the proposed law, or to lay the same before
the Supreme Legislative Council, to be dealt with as if such law or regulation had
been approved at the subordinate Presidency, and had been transmitted in due
course to the Supreme Council for confirmation. In like manner, whenever the
Governor General may object to and arrest the progress of a proposed law or regu-
lation, which may have been resolved upon in the first instance by the Supreme
Legisiative Council, he shall, at the request of any Member of such Legislative
Council, lay before it a' statement of the grounds of his objections, and any Mem-’
ber-disapproving of such grounds may enter upon the Minutes the grounds of his
disapprobation ; and in all such cases of difference of opinion,; the whole of the
documents connected with the subject shall be submitted for the consideration and
decision of His Majesty in Council, which authority shall pass such orders as it
may see fit, either for the final rejection or for the adoption of the proposed law or
regulation. T
" Provided also, that nothing coatained in this Act shall be construed to limit or
restrict the powers now legally exercised by the Governor General in Council of
the Presidency of Fort William, or of the Governor in Council of the Presidencies
of Fort St. George and Bombay respectively, excepting in so far as the same mag
relate to the making of laws and regulations.”

(True copies.)
(sigaed) Holt Mackenzie, \
p Secretary to the Government,
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(No. 1246.) ’ .

LETTER from the Governor General in Counéil to' the Hon. Sir Charles
E. Grey, Knight, Chief Justice and the Hon.'Sir Edward Ryan, Knight,
Puisne Justice, of the Supreme Court of Judicature at Fort William in Ben-
al; communicating the sentiments of his LordshiF io Council, on the Papers
*submitted by them relative .to the formafion of a Code of Laws and the
establishment of a System of Courts for the 'Bridisk Territories in the East
 Intdies. ' ‘ o ,

1. 'WE have already had the honour of comimunicatiag to you our sentiments.on
the draft of a Bill, &e, which dccompanied your Letter of the 13th ultimo,

.. 2. We now. proceed to state what has -occarred te us on a consideration of the
other important and valuable Papers with which yois have favoured. vs; wnd first,
as to the observations relative to the formation of a code of laws for the -British
territories in the East Indies. . . . . .

3. You have justly stated the -confusien which exists under the law as it now
stands, in regard to the rights wf various classes of persons, and.om this branch of
the subject we have little or nothing to add to the exposition contained in your
Letter to the Secretary to the Board of Control, of the circumstances which bave
chiefly occasioned the difficulties and embarrassments under which ell anthorities
engaged in the civil administration of the country equally labour. Whether, indeed,
the principles ordinarily applicable to conquests by the Crown, could bave been
fitly applied to provinces of so wast an extent, acquired urder circumstances of
a very peculiar nature, partly by arms, partly by negociation, and partly by arrange.

ments for which it might not be easy to find a suitable designation among the stated -

terms of European jurists, seems to us to be very questionable ; but whatever prin-
«iple had been followed, 'we imagine that it must equally have been found impos-
sible for the British Parliament to legislate for the details of the civil administration
of this- country, without bccasioning innumerable. doubts and difficulties at every
step.  On all sides therefore it must, we think, be manifest that the chaos which
you have so forcibly and justly described, ean only be reduced into order by means
of & local legislature, acting of course under a complete subordimation to the Par
liament of England. -And it seems to us to be not less evident, that the legislative
wterposition’ of Parliament ought to be coufined, as far as possible, to matters
affecting the general concerns of the empire; and that in respect to local details,
even when it may see reason to interfere, it should proceed rather by general reso-
lutions, to be veduced into law by the local legislature, with a full knowledge of
local peculiarities, than by formal enactments binding to the letter. '

- 4. With reference to your remarks as to the second branch of law,.er the law of
property, we are sotry that we cannot bring ourselves to concur in the opinion you
have expressed. You suggest that one law should be established for all moveable
property (as well as for matters of contract) te whatever class of persons belonging,
and that the laws to be established should be the law of England. The only edvan-
tage you appear to anticipate from this is, the advantage of uniformity. In matters
of contract it may be observed, that the principles of equity and good sense are
enjoined ; not those alone of the Hindoo and Mahomedan laws. On the prope-
dition of introducing a new law, as relates to moveable property, we are of opinion
that the innovation would be at once unwelcome and unnecessary. The rules of
inheritance, both Hindoo atd Mahomedan, by which much moveable property
‘changes owners, are clear, simple and well defined ; and the few points on which
contlicting doctrines are entertained, might easily be set at rest by a declaratory
enactment ; cases unprovided for, or rules manifestly repugnant to justice and
sound policy (if such exist), may similarly be provided for as they may occur.. But.
any general enactment, which should sweep away at one stroke the laws of our
Hindoo and Moslem subjects relative to moveable property, would, we apprekend,
be the occasion of much complaint ; and, as already observed, we are not aware of
any evil practically experienced under the present law to call for any violent remedy.
Genenally, indeed, in making a code, ‘(iul‘ object would be rather to declare what
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the law is, than to change what is fully established, or to attempt to provide pros-
pectively for future exigencies, unless with the view of supplying obvious defects,
or of correcting evils actually experienced. ’

5. With these sentiments we should think it advisable to leave untouched the
law relative to real property, excepting in the case of British born subjects. Con-
sidering the purposes for which these generally acquire, and .are likely to acquire
such property, and the expediency of avoiding all artificial cbstacles to its free
transfer, it seems to us that it would be convenient and advantageous, if the estates
of that class were declared to be a chattel interest merely; some simple rules rela-
tive to registry and transfer, and some clear definition of the modes in which such
property-should pass and be required, being at the same time established, With
this modification, we conceive that the English law of property, subject of course
to modification from time to time by the local legislature, might be advantage-
ously made applicable to all Christian persons. It is unnecessary now to advert
particularly to the rules which may become necessary to provide for the case of
persons passing from one class to another. Possibly no provision may be required
in addition, to that above suggested, for the application of English law to all Chris-
tian persons. i

6. But some new rules relative to the execution of ‘wills, and the administration
of the estates of intestates, appear to be very urgently required, and in'regard to
Christian persons, the whole scheme of ecclesiastical law must be distinctly con-
sidered. . 4 ' :

© 7. No objection occurs to us against the extension, as proposed by you, of the
English law relating to private injuries. Already, indeed, our Courts are mainly
guided: by the principles of that .law, und the only change needed seems to be
better and fuller definitions, and such an amendment in the forms of action and
process as, while it preserves to the utmost extent practicable, the simplicity that
distinguishes our existing rules in this respect may better accommodate then to
the various exigencies for which Courts of Law and Equity have to provide.

8. We have great satisfaction in expressing our entire concurrence in the con-
cluding observation of the Paper now referred to,” es to that branch of the law .
which relates to public wrongs. We are satisfied that a penal code such ,as you
describe, might without difficulty be prepared ; but even in this matter we are
equally convinced of the advantage of a local council over a distant legislature, to
which many things, very important to be considered in adjusting the scale and
determining the pature of punishments, cannot be familiady-present.

9- We have now to advert to a very important question, on which, we regret to
find ourselves compelled to dissent from the views which you entertain, Wé

* mean the separation of a certain tract of country for the introduction of a new code

" to us.

and judiciary system. Against this arrangement, many and grave objections occur
. 10. The principle on which the suggestion is founded appears to require that,
as proposed by you, an inconsiderable portion only of the territories’ subérdihate
to this Presidency, should be included within the tract to be set apart for special
laws and a peculiar system of administration. And howsoever therefore the limits
might be adjusted, the same, or nearly similar results must we apprehend, follow,
as are to be anticipated on the supposition that your recommendation for confining
it to the Delta of the Ganges, were adopted. Now, what would be the position
in which we should then place the government of the country? The districts in
question (supposing that to the west Moorshedabad, and eastward Decca Jelal-
pore, were wholly included) may probably yield about & moiety of one of the great

# Moorshedabad - - - - - 263,000 staples of the country, indigo. Their population *

Nuddea - = « o« «
24 Pergannahs, Suburbs and City - 1,225,000(a)

Jessore -
Daccea Jelalpore

1,187,000  may be estimated at about 5,000,000, and the
1182000 European residents (exclusive of Calcutta), are

588,000  Stated in the latest Report of the Superintendent
of Police at 160 only. Ungquestionably it is an
4947000 object of no ordinary importance to provide good
laws, and an establishment that would well ad-

(4) The Christian. population of Calcutta was rated ia minister justice for so numerous a people. But

the Census

of 1823 at 13,183, we should greatly lament to see that object pur-

sued in any manner that would indicate, or afford the slightest ground for the in-
sinuation,  that the remaining vast, populous and wealthy provinces subordinate
. - ta



AFFAIRS.QF. THE EAST-INDIA COMPANY. 145

to this. Presidency; many of which we have now possessed for about 70 years,
“were wilfully and deliberatély to be left subjéct, for an- indefinite pericd, to a
“scheme of laws and judiciary systein which it would be thought unjust to apply to
& comparatively inconsiderable body of our countrymen. i would be repugnant
to our-feelings, it could scarcely fail to shock' the :public -sentiment, to pronounce
‘such a sentence of virtual outlawry 'oni the. great majority of our native subjects
“even for a single day, and if ‘the general system prevailing in the interior of the
country were of that defective character which the proposed measure would indi-
cate, it is the obvious ‘and botnden duty of our Government to proceed forthwith
to the work. of reform, and to: aveid . carefully every measure that might tend to

taise artificial obstacles to its progress.

V.-
Legislative
Councils ;

Courta of Justice;
Code of Laws.

nares than in the immediate vicinity of Pama - = - .
Calcutta. Each of those provinces contain  Bebar, exclusive of Ram-

. Population,

" 11. The neighbouring districts of Beer- g
bhoom, Jungle Mebals, Burdwan, Hooghly Beerbhoom . . -« . - . .| 1,267,000
and Midnapore are stated to contain a con- ““gle Mehalg> - - - - - - e e
.siderably larger population than the tract H‘;‘;g"ﬁ; LD Tt ::;39:223
you have indicated. If we exclude the Midnapore - - - = = . .| 114000
city of Calcutta and the suburbs, they will —
be found, we believe, to possess a larger 6,913,000
mass of ‘wealth, and to present a greater L —
value of property for adjudication in the .

* Courts. In all of them there are several | Propert Propert
European residents. They present oppor-, ) ) [« su}fa i the ,djm,g,'; b; the
tunities for the successful application of —_— A S oate Zillah
European skill that are not to be found ’ Courts, | and Subordinatg
within the Delta of the Ganges, possessing’ : | 3t Dec. 1628, | Conrt
v'alémble coal mines, abounding in iron ore, i
and producing a very large supply of sugar,
of which littlegor not| ing%s pr(?cﬁxied witghin %‘I:g;sel;edabs:d oL §’é§;§33 ::;’ggg
the districts of the Delta. Probably, in- - 34 Pefgunnahs and Suburbs - - 572,000 274:ooo
deed, it was not your intention strictly to Jesore ' - - -° - -1 579,000 117,000
adhere to the line of demarcation specified, DaceaJelalpore - - = -} - 105000 74000
since not to mention the_cpllieries of Burd- : Total = - -] ‘2,248,000 836,000
wan, the property.of British born subjects, i
it would exclude the populous suburbs on - :
the opposite side of the river, and the very Beerbhvom - . - . .} 250000 | 124,000
important establishment at Fort Gloucester, '{ﬁﬁﬁ&#“""" Dol ] ST rohooe
and several zemindagees and indigo con- Hooghly - - - - . ;32,'000 32;'000
cerns will, we believe, be found to extend Midngpore - - - - - 436,000 127,000
to both sides of the Great River and of the
Bhageruttee. But, as already observed, : Total - - -} 2,154000 | 1,057,000
whatever limits we take, consistently with
the principle on which the scheme must be
made to rest, equal difficulties pursue us. ( P
‘They would not indeed be obviated by in- - Estimated, |\ Syally in the :’:":’.
cluding in the scheme the entire province ‘ Population, | Zllsh Courts *4° K20 =
of Bengal. The obligation of providing
for the pure and prompt administration of
good laws is not less urgent and indispen- _ ZILLAHS o BzhAr:
sable in the provinces of Behar and Be- . g;‘:ll:;bad-— - o ”;g;:ggg mxg 1;2:223

256,000 | 533,000 225,000

a very large population, with a greater TEE‘"' - = =1 1,341,000 |- g47,000 | 138,000
share of wealth, intelliﬁe}nce and spirit than 0% < ¢ - F 18981000 | 1.807,000 | 354,000
is to be found in the Lower Provinces be- Total - - | 5,668,000 | 3,901,000 | 969,000

ond the limits of the city and its suburbs.

hey are not less entitled to the benefit of
equal laws well administered, than any BZ"-"““ or Bexares:
other portion of our subjects, they are pro- Gﬁ;‘;'::pm
bably more capable of appreciating good - Juanpare - ©
government. They are certainly much Mirzapore
more likely to resent misgovernment than Goruckpare

500,000 529,000 | 449,000
- - 468,000 251,000
3,170,000 467,000 147,000

- - 383,000 | , 203,000
1,989,000 | 820,000 | * 190,000

the people of Bengal. There would there- Total - -
. . fore .

—_
~ | 5,659,000 | 2,667,000 } 1,240,000

20. E. T U
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fore be something extremely objectionable,
we_conceive, in an act which would wir«

gehar and Benares.

tually proclaim to the people of those pro-

7§ - .vinces that measures for the reform of the

—_— 18a6. 18a7. 1828.  judicial administration, on which their pro-,

‘ perty and bappiness depends, were to: be

. : . i . postponed until a special scheme should be

Calcutta Provincial Court - | 2,074,000 | 831,000 [ 485,000 fashioned and matured for a comparatively

Moorshedabad Ditto - - | 544,000 | * 671,000 | 1,022,000 confined tractand limited population araund
- the Presidency of Fort William.

Total - = - | 3618,000 | 1,503,000 | 1,507,000 12. Even, therefore, if we looked to the’

. natives alone, who are likely, in the pro-

Patoa Provincial Court - | 1,034,000 | 3,247,000 | 778,000 gress of education, to acquire every day a

Benares - - Ditto -~ - | 5,602,000 | 1,499,000 | 3,095,000 greater community of sentiment with their

: ‘rulers, and many of whom, you are doubt-

Total - - -| 6,636,000 | 4,746,000 | 3,873,000 Jess aware, possess properties in various

districts, we should be averse to. any plan
of arbitrary distinction between the differ-
ent parts of our dominions, as likely to

Amount at Stake in the

COMPARATIVE STATEMENT of
Sui M

pending 1n the ab ioned Courts, occasion embarrassment and discontent, our’
real policy being, we conceive, gradually to
extend to the whole country, with the modi-
- 1826. 1827. 1828 fications required by local circumstances,
- whatever institutions are found most con~
. sonant with our position, and with the wants
Caleusta - - - - 8104000} 6,598,000 | 8,317,000 514 yiches of the people. Still more does
Moorshedabad - -« (10,123,000 }10,302,000 | 9,902,000 - guch a policy appear, to be required by 2
i consideration of the actual circumstances in
Total - - - 18,226,000 16,900,000 18,115,000 which British residents are now placed,
. and. of those which must, we apprehend,
Patta - - - - | 7015000 | 5016000 | 5,385,000 be anticipated on their being permitted
Benares - - - = |45,082,000 l43,653,000 42,397,000 more freely to resort to this country.
Totsl - - - 52,097,000 48,660,000 48,286,000 13- Nor are there fewer-objections to the
- scheme of separation, if we regard i in-what

may be termed its commercial relations.

14. Much indigo is produced in the more distant parts of Bengal, still more in,
the provinces of Behar and Benares, where European residents are consequently as
numerous nearly as in the districts adjoining Calcutta. The culture of cotton,
sugar.and tobacco, and the growth of the mulberry for the manufacture of silk,’
chiefly prevails (the three first-mentioned articles more especially) in the remoter
districts, Saltpetre, and various dyes and drugs are all unknowan to those adjoining,
the Presidency ; and both to the east and west, it is beyond any limits, we imagine,
compatible with your scheme that unoccupied land is to be found, in considerable’
quantity, available for the settlement of European adventurers, with the exception®
of the Sunderbunds, Itwould therefore, we imagine, be deemed altogether unrea~
sonable to adopt a plan founded on the assumption that the resort of British settlers
should be confined within a few districts surrounding the Presidency, or that there
only they would find a scheme of law and judiciary establishments calculated to
protect or control them, otherwise than in the spirit of a military despotism. Such
a restriction upon their enterprize would never surely be tolerated. Such an avowal
of incompetency, however misplaced, must be fatal to the Governmeunt thet made
it. We cannot, however, deem any restriction necessary ; and with every readiness
to admit the imperfection of our institutions, (where are laws and courts not imper-
fect ?) we see no reason to conclude that they may not, without any arbitrary sepa-’
ration of the different parts of the empire, be so improved by a plan of steady and
gradual reform, as to afford in every part of the country (excepting; of éourse, cer-
tain poor and wild tracts which are inhabited by uncivilized races) a security for
person and property not less perfect than is enjoyed in any of the foreign dominions
of the British Crown. '

15. We do not of course, in regard to arrangements, the success of which must
mainly depend on the fitness of the instruments employed, by any means object to-
the principle of giving effect to them only as duly qualified agents can be fougd.
. K ut
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But in advocating ‘a gradual reform, we would be understood to refer rather to the
‘nature of the changes to be made than' to the local limits-'to which they apply.
A sudden and great change of rights, interests or institutions would be mischievous,
though restricted to a single Pergunnah. = The progress of improvement will bene-
ficially proceed, with well measured steps,-throughout the wholé of British India.
It is therefore against the adoption of a fule by which we shall ‘arbitrarily prevent
oitrselves from adopting our course. of proc¢edings to actua} circumstancés, we would
‘be understood to argue; and we confess we do not anticipate from the free permis-
'sion to Europeans to settlé in the interior, with the liberty of purchasing lands, any
such consequences as should déter us from adopting one general scheme of admini-
stration for the whole of the provinces. We: do not. think it likely that the’number
of persons embarking in the speculation will be numerous. We ‘should not antici-
pate from their presence any occasions of dispute which a tolerably good judiciary
establishment would not be fully competent to settle ; nay, we should look rather
for increased facilities for getting at the facts, the ascertainment of which now con-
stitutes our main difficulty, since none of ‘them would have that ‘timid jealousy,
and the worst of them are not likely to have, in equal degree, the spirit of chicane,
which unfortunately distinguish- all classes- of our native subjects, and which fre-
quently leads to the concealment of the truth, even when its discovery would be
beneficial to-the party. The conditions on which land is held are indeed various ;
but there is not generally any seriously embarrassing entanglement of properties
when the real circumstances are developed. All undefined classes which resembled
the incidents of the feudal tenures have long since been done away ;  and in so far as
concerns the security of private rights and their ready adjustment, what is wanted

is not, in our judgment, a change of tenure, but the simple discovery and record of -

what already exists.

16. We hold it to be impracticable to compel British subjects to congregate
within a very limited space,” consistently with the objects for which we desire to
-see them admitted. to the free possession of landed property; for land is not gene-
- rally to be obtained, excepting at a very high price. In prosecuting their schemes
of improvement, they must seek a variety of soils and climate. -They cannot, we

apprehend, expect to be able to compete succesfully with the natives in the pro--

duction of the ordinary articles of agriculture ; and for success in any pursuit, they
must diligently avail themselves of every attainable advantage in the way of low
wages and unimproved capabilities, which must gradually disappear with the spread
of Enowledge ; 1o a word, looking to all the circumstances of the country, it seems
to us, that Europeans must cease to find any large profit in agricultural adventure,
when they cease to be the instructors of the people ; and seeing how rapidly the

latter appear to be’capable of acquiring European knowledge, the former must,.

from that circumstance alone, be few in number. It is very unlikely they should
wish to retain landed property in India, if it did not yield them a profit much
exceeding the mere interest which they could derive at home from the money value
of it. ‘ ) ‘

7 17. With the above sentiments on the plan of separating a certain tract of
¢ountry for the introduction of a new code and a modified judiciary system, it is
satisfactory to us to find, that amongst those valuable and important suggestions
contained in the Papers 2 and 3, relative to the formation of a code and the esta-
blishment of Courts, which command our concurrence, there are none that might
not, in our judgment, be applied with equal facility to the country generally as to
a single province ; and that the objections which occur to us against the other
measures you have proposed, have no reference to the extent of the sphere within
which they may be called into operation. ‘

.18. We cordially unite with you in opinion, that all the Indian territories which
constitute the three Presidencies, should be considered and declared to be dominions
of the Crown of the United Kingdom; for which Parliament has an unquestionable
right of legislation. We likewise entirely assent to your suggestion, that as soon as
possible, one code of law should be established for all persons and all places within
the same, reserving of course the special laws and usages which depend upon the
religious creed of the different classes of our subjects, and that there should be one
system of Courts, of which the highest should be filled by Judges appointed by
His Majesty. -We cannot regard the commercial concerns of the Company as

320. E. Uz ) opposing

V.
Legislative
Councils ;

Courts of Justici
Code of Laws.



V.
Legislatite
. Councils ;
Courts of Justice;
Code of Laws

148 “APPENDIX TO REPORT UN THE

opposing any serious’ obstacle to the adoption of any scheme that may otherwise
be thought expedient. 'We consider it in the highest degree desirable, that every
thing 'which can tend 1o separate in reality, or in the estimation of the comnmunity,
the Government of the King from that of the Company, in so far as conceras the
political administration of this country, should be discontinued ; and if any part of
the system according to which the Company’s commercial affairs are now managed,
has this tendency, we doubt not that it will be corrected. = On that score, therefore,
we do not anticipate any difficulty in adopting whatever system of judiciary establish-
ments may appear to be best suited to the circumstances of the country, and the
scheme of which you have given ‘a general outline:in the paper, No. 3, agreeing
nearly with what we should ourselves wish to see established, it does not appear to
be necessary that we should trouble you with any remarks, excepting onsa few
points. - :

STATEMENT of Crnavar Business in'the several Courts 19, First, as to the actual state of things,
belonging to the Presidency of Fort William, for the Years the annexed Memorandum will give you a
1827 and 1838. : general conception of the business of the

several descriptions of Courts, Civil and

Criminal, now established for the adminis-

Western Provi Lower Provinces. . AR Aot o
| Testem Frovine TR tration of justice in the interior of the
—_— country. .
1827, | 1828. [ 1827, | 1828, ) ;
Magistrate’s Courts : - 20. You will thence observe that the

Persons apprehended, |

&c. - -
— punished
~— acquitted

Native Judges elready dispose .of about
-1 30335 | 32077 | 69,511 | 70,189 15-17ths 9f the regular civil suits (original and
-1 15655 | 12,439 12,748 35,662 appeal) tried and determined throughout the
-} 20,831 § 17,217 | 42,193 | 42,501 country, and that it is.chiefly in the Superior

= committed -1 2,749 2,693] ‘25701 1,98 Courts that the suits in arrear are of long

Courts of Circuit : 1826, | 1827. [ 1846, | 1837,
Persons convicted -] 1,197 1,320 973 | . v,576

— acquitted

standing.  Of the original suits pending be-
fore the Judges and Registers, 2 large pros
portion will be found to relate to things of &
value under 1,000 rupees; and although,
therefore, the jurisdiction of the Native

" 894 913 871 1,185

Nizamut Adawlat: - Judges were still restricted to that sum, the

Persons acquitted
— convicted

. 93 165 129 95‘Zillah Judges might be greatly relieved by a
- 453 279 425 283 different distribution of the business ; in so

Sentences of death - 39 3 22 23 much that if they were at.the same time

Ditto - of transpor-

tation -

Ditto - of imprison.

ment - -

freed from their magisterial duties, we have

3 . . . A
4 4 9 3? little doubt that, with occasional aid in par-
- 380 244 394 221 ticular districts, they would be able promptly
: : to decide all the cases requiring their deci-

sion ; and thus to obviate

STATEMENT of l!egulpr Civir Surrs in the several Courts belonging to the any reasonable ground “of
Presidency of Fort William, for the Years 1827-28. complaint on the score of

Sudder Dewanny
Provincial Courts
Zilla Judges -

Registers - -
Sudder Aumeens

Moonsiffs - -

Total

y ; delay, excepting what ma
Tostituted. - Disposed of. Pendiug, arise from .defects of pro-
- cess, susceptible, we con-
1827. 1828, 1827, 1828, | 1828, 1829. ceive of easy amendment.

- 21, We are disposed to
. 139 . 8 148 469 102 doubt whether natives could
1, ren advantageously be associ-

359 | La29 | 14154 1,336 38541 4006 gted with the . European
- | 63,350 | 60400} 9681} 8,98 | 27,856 | 27,233 officers, as Judges in the
«1| Included in thel} 6,022 | 4,427 [ 10,392 | 10,803 Zl.“ah Courts. Men of ad-
-Jlabove - -f| 45986 | 44.784 | 85026 | 36,294 mirable acuteness and ta-
lent we certainly could
- 1115797 {113,849 | 113,120 114,360 | 60,885 | 61,317 command; and in a few
’ - < years, probably, the pros-
- - |180,645 [175,849 | 176,343 173,944 [ 138,492 {140,144  PeCt of bonour and liberal
emnolument would produce

. ‘ an abundant supply of any’
species of knowledge, for the acquirement of which means may be afforded.
: ' ' But
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But moral character depends not-less on the geueral sentiment. of thé community:: V.
than on the workings of the individual mind ; and its improvement, ‘however ulti- Legislative
mately sure to follow, will not necessarily keep pace with the progress of know- Cm:lcc}h e
ledge. ‘Independently, therefore; of considerations resting on the peculiarity of our ,Cg:;: of L‘:w"
position in this country, it seems to-us that, for a considerable time to come at
least, the natives must be kept distinctlyin subordination to the European Zillah
Judges, though they, as well ‘as other native persons; may probably be rendered
very useful in the capacity of assessors or jurors; and we are not'prepax.'ed. to say,
that they ought not eventually to be vested generally with the primary jurisdiction
of all civil suits. We are likewise: doubtful how far it would be expedient to have
any tribunal interposed between'the Zillah Courts and the Court of Final Jurisdiction
in this country. ~ The expense of such an establishment would be great; its utility
is questionable ; for the Provincial Judges must apparently be so numerous as to
make it doubtful whether we could generally obtain for the office the services of
men better qualified than the Zillah Judges may reasonably be expected to be; and
if they were not superior, then there would be no sufficient reason why they should
have higher powers than the Zillah Judges; nay, to give them any power of ulti-
mate decision that would ‘exclude the higher Court, would be' mischievous, and
their interposition must, in any event, operate to. lower. the Zillah Courts,-and .to
debar them from many of the advantages they would derive from being broughtinto
immediate contact with the highest local Court. On general grounds, indeed, it
seems to us to be desirable to restrict, within narrow limits, the appeals of right
from one British Judge to another, litigation and the frivolous prosecution -of their
suits being prevalent vices, and the proper function of all British authorities being
:ndirection and control, to be exercised with the.least possible appearance of disunion
among those who, in their different. ranks, administer. the affairs. of India.as the R
representatives of the British Government. It seems-to us, consequently,.that the -
Presidency Courts of Appeal should be placed immediately above the Zillah Courts. )
How many Presidency. Courts should be instituted is a separate question, the deter-. -
mination of wbich must, -in a great measure, depend on the. decision that may be
passed in regard to the distribution of the political ard executive authority of the
Government. But whether there be three or.four,, or any other number of Presi-
dencies and Presidency Courts, it will, we couceive, be desirable that the, Court at
Calcutta, or.soine chamber. thereof, should have ordinary jurisdiction in . certain
cases, of the nature.of those specified in the'sd paragraph of your Paper; and it
should further ‘exercise, in the capacity. of a Supreme Appellate Tribunal, such
special powers of correction and. control as may be necessary to maintain consist
ency of decision throughout the whole of British India. .

22. In the criminal department it will not, we imagine, be difficult to contrive
a system of jury-trial for all cases which it may appear desirable to bave so tried,;
and if sour Zillah Judges were wholly freed from their magisterial functions, we do
not think that there would remain any reasonable ground of objection against their
having primary cognizance of all cases, whether British born subjects or natives
were concemed, subject to the directions of the Presidency Court, to which, of
course, certain cases might be required to be referred before execution.

23. Arrangements might, :we imagine, without difficulty be made to secure all
the advantages of Circuits, without the inconvenient delay incident to the plan of
Sessions, held at djstant periods. But in the present stage of the business it is not
perbaps necessary to go further into.detail. Whatever plan be adopted, it seems
to be clear that it can be successfully carried into effect only by means of a. Legisla-*
tive Council in this country, empowered to enact laws for all persons and all places
within British India; since, in the application of the best devised system, there
must arise a multitude of laws that no human foresight can anticipate : and were
the British Parliament to undertake the task of constructing a system by enact-
ments emanating directly from itself, no one can reasonably doubt that the result
must be the accumulation of doubts and difficulties that would most mischievously

interfere with the good government of the country.

24. In the above remarks we have used, with entire frankness, the freedom of
discussion you have invited, satisfied that such a course of proceeding is due to the .
great vational interests involved in the questions at issue, and that we thus best

320. k. : Ugs ¢ evince
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evince the high importance we attach to the suggestions with which you have so
obligingly favoured us. . '
":Wehaye,' &e: | . ,
.+ . [signed)  #.C. Bentinck.

et .t . B. Ba_yle_'y.-

: . I. Meicalfe.

SN

8

]

Fort William, gth October 1831 -
(True Copy.)

(signed)  Holt Mackenzie,
Secretary to the Government.

—No. 29.~—

LETTER from the Judges of the Supreme Court to the Governor General in
Council, in reply to Letter of the 28th September ; stating their sentiments on
the Additions and Alterations proposed in the Bill.

. ) Garden Reach, 7th October 1830.
RIGHT HON. LORD AND HON. SIRS, .

WE have bad the honour of receiving your letter of the 28th ultimo. ]

One of the proposed alterations appears to us to be unnecessary, and in some-
degree objectionable. It is that which upon any emergency would give to the
Governor. General the power of passing any law resolved "upon at any meeting of
three Members of the Council, without allowing the interval of fourteen days to
elapse. We understand that this was suggested by a provision in the statute
9 Geo. Iv. c: 83, s. 25, respecting the Legislative Council of New South Wales ;
but it will be found upon exdmination that the power there given is only that of
dispensing with an eight days notice before the law is resolved upon in Councli,,
and such a dispensing power is unnecessary in the case now before us, because jt
is not proposed that any such pregious notice should be %iven. To authorize the
Governor General to dispense with the subseguent interval of fourteen days, would
produce great confusion ; for he might then pass a law, without knowing that it
would be thonght objectionable, which might afterwards be declared, not only b

7

" the Judges, but by 2 majority of the whole Council, to b¢ disapproved of by them,

or even to be thought absolutely unlawful. ) _ .

The other alterations proposed by you liave been introduced by us into the
amended Minutes of a Bill which accompany this letter. To make them eonsist
with the other parts, it has been necessary to alter the arrangement of several of the
clauses, but we believe the whole will be found now to correspond with your ¥ews,
and to ‘establish the following course for the passing of a law at this Presideley :
viz. That it shall be proposed in a meeting of at least three Members of the Legisla-
tive Council, if resolved upon, that it shall then be sent to the Governor General,
who may either quash it or send it round to all the Members of the Council then
resident in any part of the Presidency : all those Members must express in writing
their assent or dissent : if a majority of the whole express dissent, the regulation
falls to the ground ; if the majority assents, it is established as law, unless the
Judges declare it to be unlawful, in which case it is suspended, unless the Governor
General takes upon himself to give it a temporary effect until the pleasure of the
King in Council can be declared.

There are some inconveniences which may arise out of the alteration which you
have required to be introduced, by which an unlimited discretion is left to the Go-
vernor General as to the place of assembling the Council. The Judges. of the
Supreme Court, whilst the Court is fixed at Calcutta, could scarcely attend the
Council elsewhere, and yet their presence, according to the present form of these
Minutes, is rendered necessary.

If this circumstance or any other should appear to call for a modification of the
Minutes as they are now framed, it has occurred to us, and we submit it for your
consideration, that if the Supreme Court should be made principally a Court of
Appeal, it might be a convenient arrangement that two persons appointed (t:!y' the

t . rown,
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Crown, together with one Member of the existing Council and the. Governor Gene-.
ral, should form a Legislative Council, and two other persons, appointed by the
Crown, together with the other. Member of Council and the Governor General,
should form the Court of Appeal or Cauncil of Judicature; the presence of the
Governor General not being made hecessary, but the right only of presiding in each
Council being reserved to him when it should be thought expedient to exercise Xi.

'We are; &c.
. (signed) Chas. Edwd. Grey.
N Edward Ryan.
(A true copy.)

(signed) Holt Mackenzie,
. Secretary to the Government,

]

~—No: 80, ~—

LETTER to the Hon. Sir Charles Edward Grey, Knight, Chief Justice, and the
Hon. Sir Edward Ryan, Knight, Puisne Justice of the Supreme Couit of
Judicature at Fort Hilliam in Bengal ; explaming more clearly the views of
his Lordship in Couneil, in suggesting an- Alteration commented upon in the

¢ Letter of the 7th October 1830.

o ;
HON. SIRS, ' 11th October 1830,

WE do ourselves the hanour to acknowledge the receipt of your letter, dated
the 7th instant, with the amended Bill which. accompanied it; -

“2. With respect to the alteration whick we seggested, and which appears to you
unnecessary, and in some degree ebjectionable, we regret that we should not have
expressed ourselves with sufheient clearness and preeision. Our object was that,
the Governor General should be empowered to dispense with publication, in cases
of emergency, after the proposed law had been sent round to-all the resident Mem-
bers of the Legislative Council. This explanation will, we trust, do away with the
objection which you attached to the suggested alteration; but with the view of re-
moving &ll ambiguity, we have put it into-another shape. A copy of the rule as
now altered is annexed, and we would, suggest that the substance of it be intro-
duced at the end of the gth section, or at such othe®part of the proposed Act as
you may consider more suitable, - ’

3. You will observe, that in addition to the power of dispensing with publication,
we now propose that a pewer should be ledged with the Governor General, in ex-
traordinary cases, of obviating the delay which would arise from sending round .
a law'to all the resident Members of the Couneil. We conceive this power to be
necessary to meet cases of emergency ; and as each Member of. the Council would
‘'receive due notice, and have the option of attending the meeting, we are not aware
that the proposition to confer it, limited as it will be to cases of great emergency
and to laws of a short duration, can be considered in any degree objectionable.

4. We venture to suggest to you an alteration of the period. specified in the
6th section, from 12 to 18 calendar months, this last-mentioned period appearing
to us no more than sufficient for the notification of the pleasure of His Majesty in
Council respecting any law or regulation passed in this country, adverting ta the
ordinary length of time occupied in the voyage to and from England, and to the
interval which must be allowed for the deliberation of the home authorities.

5. On the subject of the inconseniences which:you anticipate as being lkely to
arise from leaving to the Governor General an unlimited discretion as ‘to the place
of assembling the Council, we have only to remark, that we never intended that this
discretion should be exercised except in eases of urgent and manifest necessity.
Epidemic diseases may arise which would render it unsafe to reside at the Presi-
dency or in its vicinity ; the contingencies of war may render the removal of the
seat of Government expedient and necessary; and various exigencies, now unfore-
seen and not easily enumerated, may occur to make theexercise of such a power
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indispensable ; and it ought, of course, to be competent to the Legislative Council
to meet such: contingencies by an alteration in the seat of the Supreme Court.

- 6. Under the extreme improbability. of such an emergency arising as that adverted
to in the preceding paragraph, we conceive that it would be obviously premature to
discuss at-length the questions involved in' the  propesition contained in the con-
cluding paragraph of your letter, which we are of. opinion will with more propriety
be left for the consideration of the Legislative Council, after sufficient experience
has been had of the operation of the proposed system..

We have, &c. N
(signed) W. C. Bentinck.

W. B. Bayley.

C. T. Meicaffe.

Prorosep AMENDED RuLe adverted to in Paragraph 2, of the Letter under
date the 11th instant,

ProvipeDp, however, that in any case in which, in the judgment of the Governor
General, the safety and tranquillity of the British possessions in India, or the
public interest- essentially require that any law should be finally passed by the
Legislative Council, holding a meeting as aforesaid, without the delay that would
attend- the reference of the draft to all. the resident Members of that Council, or
without publication, it shall be lawful for the Governor General to approve and
confirm the law immediately after its being resolved on and passed as aforesaid.
Bot, in all such cases, the Governor.General shall, in summoning the Council,
cause notice to be given to each and every one of the Members resident at the Pre-
sidency or place at which the Council is held, that .it is bis opinion that the law
should. be passed. on emergency. ' Such law, however so passed on emergency,
shall bave effect for the period of 12 months only, or until the pleasure of  His
Majesty in Council respecting the same, before the expiration of the said 12
months, shall be declared. And in.every such case the Governor General shall
state in writing . the grounds and reasons of such emergency, and shall enter the .
same npon the proceedings of the Legislative Council, by which the law or regula-
lation shall have been prepared, and the same Council shall forthwith transmit
copies of the law. or regulation and all the proceedings connected therewith to
the Board of Commissioners and Court of Directors, in manner hereinbefore pro-
vided,. in order that the pleasure of His Majesty in Council may be declared
therean. . R ‘

. (True copies.) I
(sigoed) Holt Mackenzie, .
Secretary to the Goverament.

.

—No. 81,—

LETTER from the Judges of the Supreme Court to the Governor General in

"Council ; returning AMENDED MINUTES of a BrLL, for establishing LEcIsLaTivE
" CounciLs in the East Indies.

T . Garden Reach, 13th October 1830.
RIGHT HON. LORDS AND HON. SIRS, ’ '
~WE have had the honour of receiving your letter, dated the 11th instant, with
the amended Minutes of a Bill, and the draft of a further amendment proposed
1o be made therein. .

-We have gone through the amended Minutes, and have introduced such altera-
tions as we: trust have made them now entirely correspond with your views; and
we enclose -a fresh copy of the Minutes, with all these further alterations inserted
in red ink®.. There are a few which are mere corrections of inaccuracies or omis-

* sions in the former copies. ;

The only point in which the Minutes now differ from your last suggestion, is
the opportunity which is reserved (even upon urgent occasions) to all the Mem-
bers of the Legislative Council, who are resident ppon the spot, of seeing and

. ; ' ’ approving

* The red ink alterations are printed in italics. < .
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approving or disapproving of ‘any proposed law ; but, in such cases, 'the ‘power is V.
secured to the Governor General of establishing the law, at all events, on the next  Legislative
day but one after it has been agreed upon in any meeting of the Legislative Coun- Cour(i:‘:;;i;rs;ﬁm
cil, - So short a delay in the making of a law cannot in any case be productive of “Code of Laws:
inconvenience ; and if you should.think it desirable, -we should have no objection
to its- being directed, that the written'disapprabation by any- Member of - any Legis-

lative Council of any praposed "law or regulation shall be kept secret; both before

and after any such law or, regulation shall be established, except. that it shall be
communicated to the proper authorities in . the United Kingdom, and to all the

Members of the Legislative Courfcil,’ and” shall be entered upon the proceedings

thereof. : o :

We have the honour to remain, Right honourable Lords and Honourable Sirs,
Your obedient humble Servants, . :
. (signed) Chas. Edwd. Grey.
oL Edwd. Ryan. .
" {True copy.)

‘ T (signed)  Holt Mackenzie, ,
S . _ Secretary to the Government. .

AIIEADS of a BILL, to be intituled, “ An Act for establishing Legislative Conucils
' ¢ in the East Indies.” . .

. . 1. WrEenreas the Civil and Military Government of the Presidencies of Fort
William, Fort St. George and Bombay, in the East Indies, subject to such superin:
tendence, direction, control and restrictions as for that purpose have been provided

. and established, is entrusted to the Governor General in Council for the time being,
and the Governors in Council of the said Presidencies; and also the ordering,
management and government of all the territorial acquisitions and revenues therein :
And whereas such Governor General in Council, and Governors'in Council, have

. been authorized and empowered, by several Acts of Parliament,to make rules,
ordinances, regulations and laws, as well for the imposition of duties and taxes as
for divers other purposes ; and it hath been enacted, that all regulations affecting
the rights, persons or property of the natives, or of any-other individuals who may
be answerable to the Provincial Courts of Justice, shall be registered in the judicial
department, and formed into a regular code ; and i hath also been provided that
‘the rules, ordinances and regulations made for the- settlements of Fort William,
Fort 8t. George and Bombay, and the factories and places subordinate thereto
shall be registered in the Supreme Courts of Judicature at the said settlements,
with the consent and approbation of ‘the said Courts ; ‘and further provisions have
been made for the better enabling of his Majesty in Council,in some cases; to
disallow or repeal, and in others, to amend such rules, ordinances or laws: And
whéreas it is necessury that a power should at all times be vested in some persons
resident within the British territories in the East Indies, of making regulations and
laws for all the territories and people thereé under British Government: And
whereas the several Acts of Parliatment which have heretofore been passed for that
purpose have been found 10 be in some respects imperfect and inconvenient, and
it is expedient that more full, certain and effectual provisions should be established
instead of them ; be it therefore enacted, that so much of an Act, intituled, &c.

Y 13 Geo. IIL c. 63. ss. 36, 37.
L 21 Geo. 1II..c. 70, 8. 23.
T . 37 Gen. IIL ¢. 142, s. 8. .
. .+ 39 & 40 Geo. IIL ¢. 79, ss. 11. 18§, 19, 20.
. . 47 Geo. 1IL sess, 2, c. 68, ss. 1,.2, 3.
: 53 Geo. 11I. ¢. 155, ss. 98, 99, 100.

and so much of every other Act heretofore pussed as in any way relates to the
making of any laws or regulations by the Governor General in Council, or the
Governors in Council of any of the said Presidencies, be and the same are hereby
repealed : Provided always, and be it further enacted, that nothing herein contained
shall be construed so as to repeal ‘any regulations heretofore made by any Governor
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General in Council, or Governor in Council; but all euch regulations, until they
be expressly repealed or altered by some competent authority, shall have the same
force and effect as they would have had if this Act had not been passed.

2. And be it further enacted, that there shall be one Legislative Council
within each of the said Presidencies of Fort William, Fort St. George and
Bombay.: ’

3. Each of the said Legislative Councils shall consist respectively of the
Governor General or Governor of the Presidency for the time being, and of all
others the Members of the Council of the Presidency and of the Judges of the
Supreme Court of Judicature of the Presidency, and of such other persons not ex-
ceeding : in number, as from time to time shall be appointed by
‘His Majesty, His Heirs or Successors, or by the Directors of the East India Com-
pany, subject to the approbation of His Majesty, His Heirs or Successors, such
approbation to be signified in writing under the Royal Sign Manual, and to be
countersigned by the President of the Board of Commissioners for the Affairs of
India.

4. Each of the said Legislative Councils, or so many of the Members thereof as
shall be able .to attend, shall meet and assemble from time to time at some place,
to be appointed by the Governor General, Governor or Vice President, within
the towns of Calcutta, Madras and Bombay respectively, or at some place within
twenty miles of the said towns ; or in case of any urgent necessily, at some other
place, to be appointed by the Governor General and Council, or Vice President, at

.such times and in such manner as such Governor General, Governor or Vice Pre-

sident, shall also direct; and it shall not be lawful for any of the said Legislative
Councils to assemble in the capacity of a Legislative Council, otherwise than as
herein provided. : .

.5. Each of the said Legislative Councils shall be capable of deliberating, resolving
and acting in its capacity of a Legislative Council, whenever three Members thereof
shall be lawfully assembled, providéd that one of the three be either the Governor
General, Governor, Vice President or -some other Member of the Council of the
Presidency, and another be one of the Judges of the Supreme Court, but not other-
wise, unless there should be no Judge then resident within the Presidency, or the
provinces annexed thereto, or unless, upon any urgent occasion, there should be
a refusal to attend, or an impossibility of attendance, or any wilful neglect to attend
on the part of all the Judges then resident as aforesaid ; in any of which cases, and
after a Minute of the circumstances shall bave been entered upon the proceedings
of any such Legislative Council, and signed by the Governor General, Governor
or Vice President for the time being, it shall be lawful for any three Members of
any such Council, who may be assembled upon any such occasion, to deliberate,
resolve and act in all respects as a Legislative Council, in the same manner as if

- one of the Judges had been present: And be it further enacted, that all the pro-

ceedings atany meeting of any such Legislative Council shall be conducted, as veéarly
as possible, in the same manner and form as the proceedings before the Governor
General in Council are by statute directed to be conducted, and that no Governor
General or Governor shall have any power, at any such meeting, of passing any law
or regulation of his own sole authority : Provided always, thatin every case in which
anything is by this Act made to depend upon a majority of any of the. Legislative
Councils, or of any of the Members thereof, every Governor General, Governor or
Vice President, shall have a casting vote. :

6. Every proposed law or regulation, after it shall have been resolved upon at
any lawful meeting of any of the Legislative Councils, shall be sent, in the first .
place, to the Governor, General, Governor or Vice President for the time being of
the Presidency; and it shall be Jawful, upon. such occasion, for any Governor
General, Governor or Vice President, to express his dissent in writing, and to
forbid the passing of that law or regulation, and at once to quash and annul the
same, or to direct that it shall be sent round to the other Members of the Legisla~
tive Council so resident as aforesaid ; and every such Governor General, Governor
or Vice President, is hereby required, upon every such occasion, within two days from
the receipt of every such proposed law or regulation, either to forbid and annul the
same, or to direct it to be sent round to the Members of the Legislative Council,
and thereupon copies of the same shall be sent to all the Members of the Lq{slativcl

. Souncil
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Council in which the law or regulation shall have been proposed,.who:at' the time
shall be resident within 20 miles of the place where the Council shall have met and
resolved upon the law ; and every such resident Member,. whether. he. shall or shall
not have attended the meetings of the Council.a.t which: such law or regulation shall
have been deliberated or resolved upon, shall signify in writing, without delay,: his
asgent or disapprobation thereof; and if upon such occasion it shall appear, upon the
whole, that the majority of. the Members so resident as last aforesaid, within-the
distance of 20 miles, are adverse to the passing of such. proposed law or regulation;
‘it shall be abandoned and fall to the ground ; and if any two of the Judges of either
of the Supreme Courts, or in case there be only:two or only one of the Judges so
resident within 20 miles as aforesaid at the time; then if the only Judge, or the
Chief Justice, or in his absence the senior Judge of the Supreme Court of the
Presidency at which the law or regulation shall have heen passed, shall state in
writing his or their disapprobation thereof, by reason of his or their opinion and
belief that such law or regulation is not within the powers vested by this .or an
subsequent Act in the Legislative Council in which the law or regulation shali bave
been proposed, and shall also state his or their grounds or reasons for such opinion
and belief, then, unless the Governor General of Fort William shall expressly
direct, in manner and form hereinafter mentioned, that it shall have effect, every
such law or regulation respecting which such disapprobation, opinion and belief
shall have been so stated as aforesaid,” notwithstanding it shall have been approved
by a majority of all the Members of the Legislative Council so resident as aforesaid,
shull be suspended, and shall have no force nor effect until such time as it shall
have béen referred to the President of the Board of Commissioners for the affairs
of India for the time being, and to the Directors of the East India Company, ‘and
"until the orders of such President respecting the same shall bave been received in
India; and the said President for the time being is héreby authorized and required,
in all such cases, to submit any such law or regulation to His Majesty in Council ;
and after having so submitted the same, and after His Majesty’s pleasure thereupon
shall have been declared, to issue his orders to the Governor General of Fort Wil-
liam for the revocation or suppression, or the publication and enforcement of
the law or regulation; and if any such law or regulation shall be so di-
tected to be published and enforced, .it shall, after such publication, bave
the same force, authority and effect, and no other, as if no such  suspension
as hath herein before been mentioned bad taken place: Provided always, and
be it- further enacted, . that whenever -any of the Judges shall have so stated
his or their disapprobation, opinion and belief as aforesaid, nevertheless if a
majority of all the Members of the Legislative Council, so resident within twenty
wiles as aforesaid, shall bave expressed their assent to such law or.regulation, and
if the Governor General of Fort William in Bengal, notwithstanding any such
disapprobation of the Judges, shall be willing to take upon himself the responsibi-
lity of deciding that such disapprobation hath no sufficient. foundation, or that the
urgent necessity of the case, and the public safety, require that effect .should be
given to the proposed law or regulation, respecting which such disapprobation shall
have been expressed, it shall be lawful for the Governor General of Fort William
in ‘Bengal, to direct that it shall have effect -accordingly for eighteen calendar
months, or until the pleasure of His Majesty in Council respecting the same, before
the expiration of the said eighteen months, shall be declared ; and in every such
case the Governor General shall state in writing the grounds and reasons of mak-
ing such decision, and shall cause the same to.be entered upon the proceedings of
the Legislative Council by which the law or regulation shall. have been prepared,
and the same Council shall forthwith transmit copies of the law or regulation, and
all the proceedings connected therewith, to the Board of Commissioners and Court
of Directors in manner hereinbefore provided, in order that the pleasure. of His
Majesty in Council may be declared thereon ; and in the mean. time, for the space
of eighteen calendar months, or until the disapprobation of - His Majesty io Coun-

cil of such law or regulation before the expiration of the said eighteen calendar,

months, shall be declared, the law or regulation so directed by the .Governor

General as aforesaid to have effect, shall be to all intents and purposes as valid

and effectual in law as if it had been passed by the Legislative. Council without
* any disapprobation on the part of any Judge or Judges having been expressed.

7. The Jawful powers of each of the said Legislative Councils to be exercised in
maoner and form &s bereln is expressed, shall extend to the muking of laws and
320, E, X2 . regulations
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regulations for repealing, amending or altering of any regulation heretofore made
by any Governor General in Council, or Governors in Council, or hereafter to be
made by any of the said Legislative Couacils, and to the making of laws and rego-
lations for all other purposes whatsoever, and for all manner of persons, whether
British or native, foreigners or others, and for all places and things whatsoever
within and throughout the whole and every part of the British territories in the
East Indies, in the possession and under the Government of the East India Com-
pany, except as hereinafter is excepted, and subject to the conditions and restric-
tions hereinafter expressed, and at all times and in every respect subject to the full,
absolute and supreme legislative power and control of the Imperial Parliament
of the United Kingdom of Great Britain and Ireland : Provided always, and be it
further enacted, that the Legislative Council of the Presidency of Fort William
-shall have full power and authority to make all such regulations and laws for the
otber Presidencies of Fort St. George and Bombay, but that no regulation or law
made by either of the Legislative Councils for the said Presidencies of Madras or
.Bombay, shall at any time have any force, authority or effect, notwithstanding any -
.confirmation of such regulation or law by the Legislative Council of the Presidency
.of Fort William, except within the limits of the territories conslituting the Presi-
dency by the Council of which it shall have been primarily made.

. 8. It shall not be lawful for any of the said Legislative Council to make any
law or regulation which shall in any way repeal, vary, suspend or affect any Act
of the Imperial Parliament, nor any Letters of Patent of the Crown, nor in any way
affect any prerogative of the Crown or authority of Parliament, por the constitution
or rights of the East India Company, nor any part of the unwritten law or consti-
tution of the realm of the United Kingdom of Great Britain and Ireland, whereon
may depend in any degree the allegiance of any persons to the Crown of the United
Kingdom, or the sovereignty or dominion of the said Crown over any part of the
British territories in the East Indies.

. -9. Except in any such case as hereinafter is specially excepted and provided
for, as soon as any law or regulation shall have been resolved upon at any lawful
meeting of any of the said Legislative: Councils, and shall have been directed by
any Governor General, Governor or Vice President to be sent round to the other
Members of the Legislative Council, it shall forthwith be published in tie Govern-
ment Gazette, or some other newspaper of the place; and after an interval of not
less than fourteen days after such publication, and after a sufficient time shall have
elapsed to receive the assent or disapprobation of all the Members of the Legisla-

“tive Council so resident within twenty miles as aforesaid,” the law or regulation

shall be laid again before the Governor General, Governor or Vice President, to
receive his final or further assent, and if any person or persons interested in or
affected by any such law or regulation, shail pétition any Governor General,
Governor or-Vice President of the Presidency, to take into consideration his or
their- objections ‘against it, at any time before the final or further assent in writing
of any such Governor General, Governor or Vice President shall have been given,
the Governor General, or Governor or Vice President, shall direct at what time
and place any such person or persons shall state bis or their objections, and Wwhether
by written petition only, or by counsel, or in person.

10. After fourteen days, and at some time not later than two calendar months, from
the publication as aforesaid of any such law or regulation, the Governor General,
.Governor or Vice President shall express his confirmation or disapprobation thereof,
and thereupon every such law or regulation which shall have so received the final
disapprobation of any Governor General, Gavernor or Vice President, shall be
abandoned and fall to the ground; and every law or regulation made by the
Legislative Council of Fort William, which shall upon such oceasion receive the
-confirmation of the Governar General or Vice President of Fort William, shall be
fully established as a law; and every proposed law .or regulation which shall have
‘been made by the Legislative Council of Madras or Bombay as aforesaid, and
shall have received the confirmation of the Governor or Vice Presiden®of either of
those Presidencies, shall without delay be forwarded to the Goverdor General of |
Fort William in Bengal, who thereupon, within one calendar month after receiging
the same, shall either communicate in writing hig disapprobation thereof-to the
Governor, in Council or Vice President in Council of the Presidency at which
the law or regulation shall have been made, in which case it shall be abandoned

. f and
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‘and fall to the ground,- or’ the Governor General of Fort William in Bengal, shal}
‘cause such law or regulation to be proposed in the Legislative Council of the Pre-
sidency of Fort William, 4n like manner as any other law or regulation, and it shall
pass through the same forms, and by the said Legislative Council of Fort William
shall be confirmed and fully established, or registered in like manner as if it had
been a law or régulation originally brought forward therein, except that it shail not
have any force or effect except in the Presidency in whick it shall have been pri-
marily made ; and no law or regulation of either of the Legislative Councils at
‘Madras or Bombay shall have any force or effect whatsoever until it shall have
been so confirmed, and passed into-a law and fully established by the "Legislative
Louncil of Fort William in Bengal, T . i

11. And whereas occasions may arise in which the wsual publication in any
newspaper of any law or regulation, before the confirmation and éstablishment of
it by the Governor General, would be productive of public inconvenience, and in
_ which it may be desirable that effect should be given to the iaw or regulation with
the least possible delay, it shall be lawful in any such circumstances for the Governor
‘General to direct, that the usual publication in a newspaper before the confirmation
‘of the law or regulation, shall not in that instance take place; and ‘to require also
" that every Member of the Legislative Council so- resident within 20 miles as afore-
- said, to whom the law or regulation shall be sent, shall communicate to the Governor
General his assent or disapprobation within 24 hours from the time of a copy ‘of
the law or regulation being left at his usual place. of residence; -and after such time
shall have elapsed, it shall be lawful for the Governor General immediately to
decide upon the law or regulation, and lo establish and give effect thereto, in like
‘manner as in other cases it hath been provided that he may act in respect of any
daw or regulationy after the lapse of 14 days from the publication theresf, in a
newspaper. . - : : :

12. As-soon as conveniently may be after any law or regulation shall have been
lawfully and fully established in any of the-ways aforesaid, the same shall be care-
fully registered and preserved as a record by the Legislative Council or Councils
through which it shall have passed, and it-shall be printed aud published in the
-English language ; and for the better securing of a general and accurate publication
thereof, ome printing-office. or press for each Presidency, and no- more, shall from
time to time be licensed by the Governor General in Council, or Governor or Vice
“President in Council of the Presidency, to print and publish the laws of each
Legislative Council, and the granting or changing of such licences shall from time
“to time be notified by proclamation or public advertisement; and each of the said
Legislative Councils shall from time to time make such standing orders as may be
most convenient and effective for the due publication of such laws in as many of
“the languages of India, and in such manner as will most effectoally secure a speedy,
full and complete promulgation thereof throughout the British territories in the
‘East Indies, so that the knowledge thereof may be communicated to all who may

- be liable to be in any way affected thereby. e .

13. If any person or persons shall wilfully publish any ‘false statement of any
law of any’ of the said Legislative Councils, he or they shall be deemed guilty of
a misdemeanor, and shall be punished accordingly ; and if any person shal suffer
damage or loss in consequence of being misled by any such false statement, it shall
be a goad cause of his recovering damages in a civil action, to be instituted against
the party or parties by whose false statement he shall have been so misled. ,

14. Within one month after the passing and registering of any law or regulation
by any of the said Legislative Councils, the Governor General in Council, or
Governors or Vice President in Council, shall send duplicate copies of the same to
the Court of Directors of the East India Company, and to the President or Secre-
tary of the Board of Commissioners for the: affairs of India, and at any time
within one year from the first receipt of auy such law or regulation, it shall be
lawful foi the President of the said Board of Commissioners, after having sub-
mitted the same to His Majesty in Council, to transmit to the Legislarive Council
of the Presidency of Fort William an order for the repeal of the same, and the
same shall be forthwith repealed : Provided always, that all acts done under and
according to any such law, during its continvance and previous to any repeal
thereof, whether such repeal shall take place upon any appeal being inade 1o His
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Majesty in Council, or otherwise, shall be good and valid ; and all persons shall be
saved harmless for anything by them done, or omitted to be done, in obedience to
or compliance with any such law before the time at which they shall have had, or
with due care and watchfulness might have had, notice of the repeal thereof.

, 15. It shall be lawful for any person or persons to present an appeal to His
Majesty in Council against any such law or regulation so registered and published
as aforesaid, at any time within eight calendar months from the publication of the
same after it has been fully established as a law, and it shall be lawful for His
Majesty in Council at any time to repeal the same.

16. Nothing herein contained shall extend, or be construed to extend, to the
affecting in any way of the right or power of the Imperial Parliament to make laws
for the British territories in the East Indies, and for all the inhabitants thereof ;
and it is expressly declared, that a full, complete and constantly existin%right and
power is intended to be reserved, and is hereby reserved to the Imperial Parliament
of the United Kingdom of Great Britain and Ireland, to contro!, supersede, or
prevent by Act of Parliament all proceedings and acts whatsoever of the said Le-
gislative Council, and to repeal and annul at any time any act, law or regulation
whatsoever by the said Councils at any time made or done, and in all respects to
legislate for the British territories in the, East Indies, and the inhabitants thereof,
in as full and ample a manner as if this Act had not been passed; and the Letier
to enable the Imperial Parliament to exercise at all times such authority, power and
right, the President of the Board of Commissioners for the affairs of India shall,
once in every Session of Parliament, lay before both Houses of Parliament the
laws and regulations of the said - Legislative Councils, which since the foregoing
Session may have been transmitted to him ot to the Secretary of the said Board as
hereinbefore is provided ; and once in every period of years the said Le-
gislative Councils shall transmit to. the President of the Board of Commissioners,
and the said President shall lay before both Houses of Parliament the whole of the
subsisting laws theretofore made by the said Councils, and then remaining unrepcaled
and in force; and the said Councils, before such transmission of the same, shall
‘cause the same to be methodically and systematically arranged, -and shall annex
ithereto such tables, indexes, glossaries, and other-explanatory documents and ma-
terials as may be conducive to the true understanding of the same.

"17. All laws and regulations which sball be made and published by the said Le-
gislative Councils in the manner and form hereinbefore provided, as long as they

- shall remain unrepealed and unaltered, shall be of the same force and effect within

and tbroughout the British territories in the East Indies, and every part thereof, as
any Act of the Imperial Parliament is, would or ought to be within the same ter-
ritories, and shall be taken notice of by all Courts of Justice whatsoever within
the same territories, and in every part thereof, in the same manner as any public
Act of Parliament would and ought to be taken notice of, without being specially
pleaded and put in evidence. :

18. Nothing herein contained shall in any way restrict or affect tbe'powers‘ of
'a,ny Governor General in Council, or Governor in Council, jn any other respect
than that of the making of laws and regulations. v

(signed) Chas, Edw. Grey.
E Edw. Ryan. ¥
October 13, 1830, )
(signed) Chas. Edw. Grey.
 Edw. Ryan, '

(A true copy.) '

(signed)  Holt Mackenzicf: “ - .
L Secretary to the Government.
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‘ — No. 82.—
‘ e ,_"No.‘24,<v>f1830.

LETTER from,J. Thomason, Esq. Officiating Deputy Secretary to Government®
to P. Auber, Esq. Secretary to the Court of Directors, transmitting further
Communication received from the Judges of the Supreme Court of Judicature at
Fort William. o i :

Sir, : Fort William, 28th December 1830.. '
,WITH reference to the concluding paragraph of a despatch addressed to the

Honourable the Court of Directors, from this department, under date the. 14th

October last, I am directed by the Vice President in Council to_transmit copy of

a further Communication received from the Judges of the Supreme Court of Ji udi-

cature at Fort William in Bengal, with its Enclosure, explanatory of their senti-

ments on the existing system of law and government in India, and the changes con-
templated by the institution of a Legislative Council. =~~~ -7 " "~
2. The papers connected with the subject having already .been forwarded to the

Honourable Court, with a full explanation of the views' of .this Goveroment, the

Vice President in Council bas not deemed it necessary to offer any observations on

the present occasion: :

: T have the honour to be, Sir, your most obedient servant,

(signed)’ -J. Thomason, .
Officiating Deputy Secretary to Government,

’,(F&f Williﬁm, Territorial ﬁepartment.),
ABSTRACT of Revenue Letter, No. 24, addressed to the Secretary to the
) Honourable Court of Directors, dated the 28th December 1830.

ForwarpiNe, with reference to papers transmitted on the 14th. October last,
‘copy of a further Communication received from the Judges of the Supreme Court
of Judicature at Fort William in Bengal, with its Enclosure, explanatory of their
sentiments on the existing system of law and government in India, and the changes

- contemplated by the institution of a Legislative Council. - o ’

(signed) J. Thomason, .
Officiating Deputy Secretary to the Government.

P = No, 83, —

LETTER from the Judges of the Supreme Court ‘to the Vice -President in
" Council; forwarding, with.their sentiments, Copy of.a Letter addressed by them
to the Secretary of the India Board, relative to thé existing system-of Law and
Government in India, and the Changes contemplated by the institution of a
Legislative Council, S -
Court House; 16th December 1830.
HONOURABLE SIRS, ’ i
1. WE have been prevented by the business of the Term and Sittings from
replying earlier to the Letter of the Governor General in Council of the ‘gth. of
October,

-3, We now enclose a copy of our Letter of the 16th October to the Secretary of
the India Board, which was sent by the Euphrates, and of which a draft was put
into the bands of the Governor General early in October. Several alterations bave
been made from the draft, and towards the close a difference of opinion between
ourselves is noticed, which perhaps affects the perspicuity of that part of the letter.
It became necessary, however, to state that difference of our views too late to
afford time for making every part of the concluding paragraphs consistent with it;
and we trust that no obscurity has been produced which will render our opinions
unintelligible or dubious to those who have thought upon the subject.
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3. In the same spirit of frankness with which our previous correspondence has
been conducted on both sides, we proceed to offer such remarks upon the second
and subsequent paragraphs of the Letter of the Governor General in Council as
appear likely to conduce to a better understanding, without leading to any useless or
unnecessary discussion. S e T -

4. ‘The principles applicable to conquests by the Crown, we consider to be those
‘which -were stated by Lord Mansfield, in the case of Campbell v. Hall, as it is
reported in the 20th volume of Howell's State Trials; and we are not aware of any
cage of-conquest by the Crown, either directly or by means of subordinate govern-

" ment, in which they would not be justly and conveniently applicable; though un-

doybtedly India has presented the greatest and the most difficult occasion of all
that have ever occurred. Those principles acknowledged the obligation of treaties,
‘agreemepts and capitulations, according to the real intent of them; from the
_moment that the state of war is terminated by proclamation they restore to a con-
_quered people their own laws and usages, excepting the change of sovereignty, and
such’ alterations as are expressly made by the conquering power; they secure to
the King, or his duly authorized representative, the right of making at once and
cupon the spot those alterations which may be necessary, a power which, without
+extending to the infringement or abridging of any portion of the law or constitu-
:tion. of the United Kingdom, renders it easy to modify and regulate, without delay,
the laws and usages of the new territory to such an extent as may be necessary, on
acconnt of those British subjects.who may bave been employed in the conquest, or
who may at first resort thither; and they recognize the unlimited authority of the
King in Parliament to make farther alterations to any extent. There is nothing in
“these principles which is adverse to the constituting by Parliament of Local Legis-
latures, nor even to the delegation by Parliament, as in the case of India, of other
powers which are sovereign 1o the hands of the Crown or Parliament, but which
cease to be sovereigd when held by delegation.and under control ; nor is there any
.thing, as it appears to us, which is at variance with the British constitution, in per-
mitting within a newly acquired. territory the existence even of a despotic form of
government if it bas existed there before, to which no other British subjects but

- the niéwly conquefed ones, who have previously lived under it, can be made in any

way liable, tinless by their own choice and act; and which Parliament may at any
time alter as it sees fit. T . . .

5. We entirely agree that the Imperial Parliament’ of the United Kingdom is
ot the place for all the details of Indian legislation, nor generally for the regulation
of the internal affairs of India: and that as long as this country is governed by
“England, these ought always to be provided for, either by a separate body politic
in England, or a local legislature in India, or rather by both of these. But we are
at least as fully satisfied that it js of vital importance to England, that in matters of
legislation those bodies should be the Ministers of Parliament, and absolutely subject
to its authority, and that means should be secured whereby, at all times the intentions
‘of Parliament, and when it chooses to interfere, its specific enactments, may be suge
-of being carried into effect.. Instances, undoubtedly, might be adduced in wh?&)
‘evils have been avoided’ in India by the force of circumstances having deadened

- the impulse of Parliamentary epactments; but such necessities will be less likely

to occur as India comes to be better understood, and at any rate a danger incal-
culably greater and worse for England would arise from the existence within it, of
any power resting upon legislative bodies in India, not really dependent upon Par-
liament, and at whose disposal and command the Revenues of India should be
placed. - . . o ; S

6. We are sorry to observe that we had not expressed the opinions which we
were invited to give upon the subjeét of a code of laws, 0 as to prevent a misap-
-prehension of our sentiments as to some points. We did not intend to suggest that
the Hindu and Mahomedan Laws of property in-moveables should at once be
abrogated, but only to point out that, except as to the succession to moveables,
“including the law of adoption, there is not any very important difference between
those laws and our own. We hoped we had sufficiently manifested our aversion
‘to évery ‘violent, hazardous, or hasty change. It was our intention to recommend
in every thing a slow and cautious progress; and that there should be no show of
doing what it is impossible to accomplish. One of us entertains a strong conviction
ithat it is so impossible to provide immediately any fixed laws for the whole of

India,
\
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India, that' it is desirable no new laws at all,” which apply with ahy minuteness to
the subject-matter of them, should be attempted at present, except for a:limited
district. "To him it appears that,.for the mass of the territories, economical regu-
‘lations are all that can be well enacted for some time to come; but if there were
'a harmonious co-operation of all part of the Government, he bélieves it to: be- quite
practicable,” without any violence, hazard .or hurry,- to- establish and- carry into
execution a sound and complete system of -law for- a- moderate portion of territory
around the seat of Government ; and ‘that it is in- the -highest degree desirable
that this object should not be renounced, because more cannot instantaneously be
attained. : . S .

7. He cannot think that the Government would be at all placed in the posi-
tion which is contemplated in the 10th paragraph of the Letter of the Governor
General in Council.  His suggestion is that the existing system of law and, govern-
ment, with such general amendments as may be presently practicable and expe-
dient, should be continued in all the provinces except that one which immediately
surrounds the seat of Governinent ; and that throughout all the wide extent of the
others, British persons whilst resident there should lose the rights of English law,
and’ be subject to the same regulations with the natives; but thatin the one pro-
vince adjoining the seat of Government, without any further adherence to English
forms or rules than may be necessary to secure the complete subordination to the
United Kingdom, a more definite law, a more perfect administration of it, and
-more precise and certain rights of person and of property, than it is 'possible all
‘at once to secure to the'whole of India, should be established; and established,
not for British persons only, but for all, yet to be entirely superintended and regu-
lated by a Legislative, a Judicial, and an Executive Council, the, last ‘of whicli
would be the Governor General in Council, ‘and ‘in ‘each of the two first thé
Governor General and one Councillor, "'would” préside. This surely could ‘not
afford the pretence which is apprehended in the Letter of the Governor General
in Coutcil for an insinuation that the other provinces were wilfully left to a systém
“Which it was thought unjust to apply to our,own countrymen, and when a repug-
nance is 6 stiongly expressed to the passing of what is called a sentence of virtual
outlawry of the natives. Sir Charles Grey requests that it may be ‘remembered to
have been his proposal to leave to the natives all the protection of law which’ they
how have or ever had, and to give theni'as much more as may be possible ; to
bring British persons ‘within the regulations now applicable to the natives in one
space, and patives within a law adapted 'to- the British in another; and b
degrees to extend the latter system, but with all the caution and deliberation
which such an undertaking would require. Surely it is the continuance of the
existing distinctions rather than this scheme, which merits, if either of them does,
the appellation of an outlawry of the natives, and it must at the moment have
escaped the. attention of the Governor General in Council, that the provinces
subordinate to this Presidency have been for more than 70 years, and now are
subject, but if this plan hitherto were to be adopted, would no longer be subject
1 a scheme of laws and judiciary system which it has been, and 1s still thought
either unjust or inexpedient to apply to our countrymen who inhabit India.

8. What should be exactly the extent and boundaries of a province of Calcutta,
is not a matter of first rate inportance. The main point is, that some. locus stands
should be secured for what may really deserve the name of law. The considera-
tion which suggested the particular district named by Sir Charles Grey,” was chiefly
its clear and distinct boundary ; but it would certainly be desirable 1o include the
suburb of Hourah, and perhaps-more than that on the western bank of the Hooghly,
were if something less than the Delta of the Ganges were to be taken on the other
side ; but if the Delta by itself is thought to be too inconsiderable, perhaps it
would not be thought too much to add to it the district on the western bank of
the 'Hooghly which lies between the Roopnaram-and the Adje rivers, taking. the
high road which runs from Keerpoy through Burdwan and Mungulcote, as -the
western boundary, but including the two latter towns. Since 1726 Calcutta has
been a British town and subject to the English law. The lapse of more than
a century, the establishment for the last 20 years of a free trade, the prospect of
an increasing intercourse with Europe, the altered. condition of India, of the
United Kingdom and of the world, would seem to be sufficient reasons for substi-
tuting now a country for a town ; but the proposal of Sir Charles Grey does not
ipvolve an adherence to the system now established in Culcutta. He is well- aware
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of the evil of attempting too closely to adbere.to English forms of law and proce-
dure in India, and of the mischief of a separation and opposition between an
English and an Indian system, and of other evils which he is not the less desirous
to avoid for the future, because he is unable to.remove them at present. He would
not wish any other distinction between the province which would be the seat of
Government, and the rest of the territories, than that in the one a system of law
should be established with a firmness and precision Which he feels confident might
be attainable there, but which he strongly apprehénds would be impracticable at
present for the whole of India; yet for the rest of the territories he has never
contemplated the necessity of anything approaching to martial law or a  military”
despotism. . He would leave for the present to the rest of the territories what they
now have. He would give to one district something better. If, instead of this,
Calcutta should be put upon the same footing with all India, he is apprehensive
that it might operate as a dissolution of all Jaw, that no constant and steady
execution of regulations, made with any fullness of detail for all India, could either
be insisted on or expected, but must come to depend upon the will of the local
executive power, which must itself be influenced by the infinite and fluctuatin
considerations of temporary convenience arising out of the vast and unsettled ﬁel§
of Indian Government ; that neither British persons nor any others in this country
would have anything which they could claim as of right; and that the authority
of the controlling powers at home would come to be merely nominal. On the
other hand, it can scarcely upon consideration be thought by the Governor General
in Council, that the proposed scheme of beginning with a single province would
be either impracticable or difficult, inasmuch as it consists mainly of a restriction
to a narrower sphere of that which the Governor General in Council would
attempt for the whole range of India. It can scarcely be liable to the imputation
of injustice to the natives, inasmuch as it would take from them nothing which
they have or ever bad, but would confer on them a great deal which they have not.
Sir Charles Grey will add to these considerations a statement of his helief, that it
is only in this way it is at all probable that the Crown and Parliament would assent
to the British settlement at Fort William being subjected in legislative and judicial
matters to the Government of the Company, unless arrangements could be agreed
upon, by which the authority of the Crown and Parliament, in the control and
direction at home of Indian affairs; *eould be rendered more immediate efficient
and real than it is at present, or ever has been. '

In conclusion, we beg leave to say, that if any further ‘cornmunications on our
part should be thought desirable, it will at all times give us the greatest pleasure
to enter upon them. :

) We have, &ec.

(signed) Chas. Edw. Grey.
Edwd. Ryan.

(Enclosure.)

~— No. 84. —

LETTER from the Judges of the Supreme Court to the Secretary of the Board
" of Commissioners for the Affairs of India, relative to the existing System of
Law and Government in India. PN

Sir, . €ourt House, Caleutta, ;6th‘Q,ciober 1830.

1. WE have now the honour of complying to the best of .our - abilities with the
request contained in your Letter of the 15th of November last,

. b w by

2. "o exhibit distinctly our view of the cirelistances in which e Court is
placed, it is necéssary to go through a statement which we do not only fear will be
tedious, but of whith the substapce must be familiar to the President and Board, yet ..
the facts have been regarded’jly such different lights, that unless we comglnicate -
our own impressions of thet, the foundations on which our opinions rest will be
liable to ’bg‘misapprehended. o o

3. Thie first Fast Tndia Company was constituted for the establishing and im-
proving of a difficalt and valuable trade for a limited time ; and with a reservation
. . to

e
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to the Crown of & power to revoke the Charter when thé good of the mation might
require it. ' ’ : :

4. In the reigns of William V'I'Ii.'q'ﬁd' Queen Anne the old Company was induced
to surrender its chatters; its corporate capacity was terminated, and its members
were admitted into ancther Company which fiad been constituted, not by the Crown
alone, but by Act of Parliament, and by Letters Patent of the Crown issued in pur-
suance of the Act, and ‘4 power ‘Was reserved of entirely putting an end to the
United Company after a certain ‘time and upon a certain notice, and upon the re-
paymient of a sum advanced by thé Company to the Crown.

5. The possessions of the old Company in the East Indies were transferred for
a valuable consideration to the new one, and they were principally the island of
Bombay, a town and fortress at Madras, and another at Calcutta. These three
places, of which the property was then in the United Company, or those who held
under them, were plainly recognized by the Crown in 1726, in Letters Patent of that
date, to be British settlements, and within the King’s peace and allegiance, and the
Company who accepted the Charter must be deemed to have been parties to it.

6. Bombay had long been severed from the Mogul empire, but Madras and Cal-
cutta probably were considered, even subsequently to this period, by the Indian
Princes whose territories surrounded them, as nothing more than factories in which
they had given a property to the Company, and allowed them to raise fortifications
for their defence in times of disturbance. ‘

¢ %. In 1730, the Company was declared i explicit terms by the statute of the
3 Geo. II. €. 14, to bea perpetaal corporation, and to be entitled as such, to con.
tinue to trade in common withr other British subjects, if at any time their privilege
of an exclusive trade should be terminated. There had been a previous Act in
#710, intended probably to have the same effect, but of which the language was
rather obscure and uneertain. :

. 8. The powers of political government, which had been given by.the British
Crown and Parliament, whether to the new Company or the old, down to the year
1767, were calculated mainly and almost entirely for the defence and protection of
the three settlements above mentioned and the subordinate factories, and of the
great trade of which they were the principal seats.

9. In 1757, however, in the recovery and protection of the settlement at Cal-
cutta, an operation in which the Company were assisted by the King’s forces, the
abilities of Colonel Clive were s0 much more than equal to the occasion, that he
suddenly found himself the conqueror of the whole of the rich and populous pro-
vinces of Bengal, Behar and Orissa; the capital was in his possession, and the
Subahdar or Vieeroy, whom be had defeated.in battle, was killed by one of his own
people.  Colonel Clive and Admiral Watson, whilst the contest was going on, had
promised a Mahomedan officer of the enemy, that if he assisted them, he should be

ubahdar, and Colonel Clive accordingly made him assume the title and state of

. Subahdar of the three provinces, though he had no claim by any appointment of

the Mogul Emperor, nor by any hereditary right, but depended entirely upon the

support of Colonel Clive, whose act must have required in this case to be ratified

by the British Crown, before it could be considered as standing in the way of any

arrangement which the Crown or Parliament might choose to make respecting the
conquest.

10. To pass over intermediate events, the Governor and Council of Fort Wil-
liam, on the part of the East India Company, in February 1765, made an agreement
with the successor of this Subahdar, of which the substance was, that he should
bave the title and rank of Subahdar and Nazim of Bengal, Bebar and Orissa, but
that the Company should nominate a Deputy Subahdar, who should not be remov-
able without their consent, and who should have the management of all public affairs,
including the revenue and the appointinent of officers in that department, but that
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these should be linble to be removed on the application of the Company. A British.., _

person, appointed by the Company, was to be always resident with the Subahdar,
and no European was to be admitted into his service. The Subabhdar agreed that
the opinion of the Company should be the criterion of what would conduce to-his
honour and reputation, and the whole military force was put into the hands of the
Company, to whomn Burdwan, Midnapore and Chittagong, three districts in Bengal
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V. yielding a large revenue, had been some time before assigned for the purpose of
-Legislative  their maintaining an army, . T
;Councils; . ' .

ourts of Justice;  1t. At a later period of the same year, 1765, the Company obtained from the

Code of Laws, . Mogul Emperor, who for some time had lost all real power in the Lower Provinces;
~———— a Firmaun, which purported to be a grant in perpetuity of the whole revenues of
Bengal, Behar and Orissa, “upon condition of their providing for the expenses of
the Nizamut, and paying to the Emperor annually 26 lacs of rupees. :
12. In this manner within a short time, -and before the close of the year 1765,
the Company bad taken into their hands all the means and forces of government
throughout Bengal, Behar and Orissa; and as'a perpetual right to the land reve-
nues necessarily implied the right of entering and measuring the lands, and of ¢ject-
ing the tenants upon failure of payment, it was absolutely incompatible with any
adverse possession in other bands of the dominion of the country. There were
then but three modes in which it seems to have been possible to contend that the
Company had the right to keep the powers they had obtained ; first, as filling the
offices under the Mogul Emperor of perpetual Dewan and Commander of the Army
in these provinces, aud as holding in perpetuity the three districts of Burdwan,
Midnapore and Chittagong, with all such rights annexed as the Subahdar had for- -
merly enjoyed ; secondly, as having become, in fact, themselves the Sovereigns of
Bengal, Bebar and Orissa ; or, thirdly, that as British subjects they had obtained
them by conquest and treaty, in trust for the British Crown. It would not have
been reasonable that a Company which had been created by the British Parliament;
and was composed for the most part of natural born British subjects, to whom the -
temporary privilege had been given of excluding ell other British subjects from the
sea- coasts of more - than half the globe, should have seized the opportunity afforded
by these privileges to secure to themselves a power, either as independent poten-
tates, or as servants of a foreign Prinice, which might be turned to the injury of the
country to which they owed their political existence ;. accordingly the British Par.
liament, by the Act of the 13 Geo, III. ¢c. 63, seems to have decided that the last
of the three forms stated above was the only one in which the Company could be
permitted to hold what they bad so unexpectedly acquired ; and as the circum- *
stances were such as had not been at all contemplated when their Charter for trade
was granted, under the statute of the g William III., and as those circumstances
might vitally affect the interests and constftution of Great Britain, provisions ens
tirely new and different were justified and required by the occasion. :

- 13. There was one difficulty, which would not perhaps-at the present day have
been thought so considerable as it was then. It was imagined that the land reve:
nues, after defraying the expenses of Government, would still yield a large surplus,
“and this the Company cldimed as their lawful profit, and that they had a property
. in the revedues, On the other hand, it was contended, and indeed it was resolved
by the House of Commons, that the revenues belonged to the State. This ended
in a provision, which still in effect subsists, that the revenues and territorial acquisi-
tions should remain for a limited period in the possession of the Company, withotg
prejudice to the claim of the nation; and the matter is now of less consequence
than it .was formerly, since the expenses of Government, to which the territorial
revenue is specifically appropriated by Act of Parliament, are such as to make it
unlikely there will be any great surplus after discharging the public debt unless
faxes should be imposed to a considerable extent ;- and even in the event of a sur-
plus, by a temporary provision in the statute it is allotted, in ascertained shares, to
the Company and the Public.

.14. To a certain extent the statute of the 13 Geo, IIL c. 63, seems to be clear
and decisive. It put an end to all question as to the dependence of the Company
on the Parliament, and as to the absolute right of the British Legislature w0 regulat'e
and direct the whole powers of political government which the Company might then
have or thereafter acquire. The Parliament itself nominated in the statute the five
persons who for the next five years were to be the Governor and Council in Bengal,
and who were not to be removable by the Company, reserving to the Company the
power of appointing subordinate agents for the management uf their commerciul
affairs ; and although the Governor and Council were subjected to the lawful orders
of the Court of Directors, the Directors were placed, as to matters of government,
under the superintendence of the High Treasurer or Commissioners of the Treasury
and one of the Secretaries of State. The powers of government which the Company
: : ' ; : had
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had before possessed under. the Act.and Charter of the ¢ & 10 Willian 111, and
which were adapted to the management of a few stations held for.the purposes, of
trade, were merged in those larger and more general powers which were now vested
by statute in a Government calculated for the administration of the affairs of several
populous and rich provinces. Since that time the.corporate capacity, the right. to
trade, and the property of the Company, ha¥é been in law, and according to stata-
tory provisions, a distinct and, separate thing from their powérs of political govern-

ment. The first are secured by a Charter, which is permanent, and unless forfeited,

cannot without a violation of - constitutional right be annulled ; their powers of Go-
vernment are entrusted to them for_a fixed period, beyond which, they depend in.
all respects upon. the will and pleasure of the Parliament.. Unfortunately these
matters are, not so. easily distinguishable in fact as they are.in. Iaw, and they
have continued to be entangled at several points, and are frequently confounded in
the minds and language of . those who think and speak about them ;. and it must be
allowed, that although the Company’s powers of government, whatever they were at
the period of . which we are speaking, were entirely subjected to the British Crown
and Parliament, it was not, even in law, made quite so plain and certain how far and
in what manuer it was meant to assert the sovereignty of.the Crown and the authority
of Parliament over the provinces in which. these powers were to be,exercised, and
-especially to what extent it was intended that the powers of legislating and of
administering justice, which had .existed under the former governments of the
country, should survive the change which had taken place. The title of the Act
implied only. the establishment of regulations for. the affairs of the Company, not
the establishment of dominion and law over the whole of a newly-acquired territory
and its inhabitants ; there was no formal declaration in it, even of the sovereignty
of the Crown ; the settlement at Fort William, and the factories and places subor-
dinate thereto were mentioned distinctly from the provinces at large ; and. there
were many expressions and provisions whence it might be inferred that the inhabi-

“tants of the provinces were not considered as having become British subjects, which |
would have been the legal consequence of the provinces having become British ter- .

ritory. . But, on the other hand, the whole civil and military powers of Government
throughout the provinces had, for some time, . been in the hands of the Company ;
‘and the governments newly nominated and appointed by Parliament were directed
to exercise the same, including the ordering and management of the revenue, which,
.as we have stated, was absolutely inconslstent with the dominion of the. country
being in any adverse possession ; and there is no supposition on which it can be
<onceived to have been intended by the British Parliament, that British persons,
appointed by the King in Parliament to exercise all the powers of Government,
should-exercise them in any subordination, either formal or substantial, to any
other Crown than that of Great Britain itself. Since that period neither the
Mogul Emperor nor the titular Subahdar and Nazim, have ever been permitted to
do any important act of authority within Bengal, Bebar or Orissa. . In the course
of the debates which preceded the statute, the House of Commons had resolved,
with reference to the revenues and territorial acquisitions, that ¢ ali acquisitions
made by treaty with foreign Princes did of right belong to the State;” and by the
statute they were.declared to be left in the possession of a British Company by the
permission and will of the. British Parliament. . By the Charter of Justice, which
was granted under the Great Seal in the next year, 1774, writs in the King’s name
were directed to be issued into every part of the provinces of Bengal, Bebar and
Orissa; and it has never from that time until this been disputed that these writs,
against certain classes of persons at least, have always been legal, and of as full
force and effect in the outer borders of the provinces as in the town of Calcutta, or
as in England itself. . The writers, too, who have been the best qualified to pro-
nounce an opinion upon this subject, and amongst the rest Mr. Harrington, a chief
Judge of the Sudder Adawlut, who wrote and published, with the sanction of the
Court of Directors, an Aunalysis of the Laws and Regulations of Bengal, have
always dated from this statute, or from the earlier era of Clive’s conquest, that
sovereignty of the British Crown. aver Bengal, Behar and Orissu, of the present
existence of which throughout the British possessions in India there canoot be any
question.

15. Perhaps in these circumstances the most consistent and tenable ground on
which the enactments of the statute of the 13 Geo. 111 ¢. 63, can be placed, is
the supposition of the sovereiguty of the British Crown and the puthority of Par-

320.E. : Y3 & liament

V-
- Legislative y
Councils;

. Courts. of Justir

Code of Laws,




V.
‘Legislative
Councils;
‘ourts of Justice;
Codé of Laws,

R ———

166 " . APPENDIX TO REPORT ON THE

liament baving been fully established by-it, or by what had previously taken place ;
but that it was mot intended to abrogate the previously existing laws of the new
territories further than was expressly declared, nor all at once to abolish or preclude
the powers of legislating and of administering justice, which the Company had
‘obtained from the former governments, but only to subject these to the control and
‘regulation and to the will of the Crown and Parliament, at the same time that means
were afforded to the Indian Government.of bringing the whole territories gradually
into a subordination to the settlement at Fort William, and of making regulations
by which, under the control of a Supreme Court of Justice, cne uniform system of
law and government, ‘not repugnant to the laws of England, might ultimately be
‘established. - To leave for a time to the old forms of government a distinct existence
was not only the cousse which the difficulties of the case seemed to point out, but
it was, perbaps, in some degree, required by good faith, and was recommended by
considerations of humanity. . It seemed to be implied in the grant by which the
Dewanny had been given up, and in the agreements which the Company had made
'with the Subahdars whom they had set-over the provinces, that for a time at least
the Nizamut or Mahomedan government of the provinces should be maintained.
The Crown and Parliament, though they had been no parties to the agreements,
had not eancelled them, and were certainly bound in justice, if they took any benefit
from them, to observe the conditions which might be annexed ; and although the
‘obvious intention of those who were parties to the grant of the Dewanny, and the
plain meaning of the words were only that the Mogul Emperor should not be called
upon for any of the expenses of the Nizamut, it might be contended, that the use
‘of the terms “ Nizamut’’ and “ Dewanny,” which were well known offices, in-
cluding the whole government, implied some retention of its Mahomedan forms
and character, and under the existing arrangements with the titular Subahdar, there
‘was a system of Mahomedan government in action in the provinces, at the head of
which was placed a native, nominated by the Company as Naib Subah or Deputy
Subahdar. Upon the supposition, that the statute established the sovereignty of
‘the British Crown over the provinces, it would have followed, but for these con-
siderations, that the existing inhabitants would have become, not naturalized, indeed,
but still British subjects, though with the liberty of removing themselves and their
property. Lord Mansfield’s declaration of the law on this point, in the case of
Campbell against Hall, in the veryyyear in which the Charter of Justice was
‘granted, must be held to be conclusive, and to have expunged the barbarous tenets
of some lawyers of a former time, that a people uninstructed in the Christian religion

. could neither claim protection as their right, nor owe allegiance. as a duty, to the
- British Crown. But if the Act and Charter passed upon the supposition of the

Nizamut and Dewanny being maintained in their Mahomedan form, except where
Parliament had expressly altered them, or might afterwards interfere to do so,
those who at the time were living under the Mahomedan system of government in
the provinces, might be considered as entitled, notwithstanding the territory’ bad
become British dominion, to stand in something like the same relation to the British
Crown, as the European inhabitants of factories had been permitted to maintain
with the Mogul Sovereigns and other Indian Princes, a rzlation which preservedito
them their character and rights, respectively of British, French, or Dutch subjects,
though inhabiting the territories of a foreign Sovereign. . ‘It was no longer indeed,
as it seems to us, possible to contend, that the natives born subsequently within
the provinces would not be subjects of Great Britain, but they might perhaps be

. considered to be so by reason of their being subjects of an Indian realm which

had become a dependency of the British Crown and Parliament, but which still
retained, by permission of Parliament, some distinct powers of legislation, and of
administering justice, as portions unabrogated of their former laws, It was the
‘more reasonable to lean to this interpretation, because the Mahomedan and Hindu
inhabitants of these provinces, like the clients under the Roman law, or the vassals
‘of the feudal system, and indeed the common people in every ‘other state of
government in which numerous chieftains.or heads of political or Teligious classes

. exist, had been accystomed to think more of their fealty to the.immediate chief,

upon whose land, or under whose protection or patronage they lived, than of the
allegiance due to a coim@h and supreme sovereign ; the courilry was in a state in
which the people rangedf themselves under different flags, ratber than according to
boundaries of territoryi;"f the Hindus and Mahomedans eduld not suddenly, and all
4t once, have been brought ynder an entirely new and fundamentally different system
‘of laws, without ‘the;most‘ extreme difficulty and inconvenience; and as to the
e ' v : Mahomedans, 5

¥
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Mahoinedans, there “was the - further consideration,: that. their : Koran - enjoined:
obedience to those rulers only who protected ‘their religion: * Nu Jasting incon-:
venience was -necessarily counected with this view of the case, treaties among:
Indian Princes, unless there was some special provision in them of a more per-:
manent character, had been for the most phrt considered by:themselves as binding:
only during the lives of those by whom.they were made. Subsequent experience has.
shewn, that the expounders of the Koran find no difficulty in reconciling the alles:
giance of Mahomedans -with that' degree :of toleration- and protection of their:
religious usages, which the British Parliament has felt no difficulty in sanctioning ;
and as far as it was consistent with treaty, the Parliament is supposed to have:
always had the power and right, whenever it might choose to interfere; of modifying:
and altering those remnants of Mahomedan government which it permitted to exist.
in & distinct state. 'Thus the subsequent existence. of the Nizamut is reconciled-
with the statute of 13 Geo. 11l ¢. 63 ; but is not supposed to have been left upon so.
stable a foundation as to have prevented it from being moulded into a more British:
form, when those were dead who. had personal claims to insist on-its continuance;.
and when the next generation of natives, without any abrupt offence to their pre-:
judices and babits, might' be - brought more immediately under the.influence of :
British institutions. - The exercise also of certain powers by the British Government .
is explained, which cannot, strictly speaking, be shown.to be derived from Parlia~
ment, though subsisting only by its permission, and to be exercised in subordination
to its authority and will. , .

16. The first es'taplishm_ent of the Supreme Court of J. udicature at Fprt William"l
was directed by the statute on which these observations have been made. "The
object in making them bas been to explain the powers and jurisdiction which were
given to the Court, and to show at the same time how imperfectly defined were’
the foundations on which it was placed, and by how many obscure difficulties it
was surrounded. For these purposes there are still some other facts which it is:
necessary to revive and bear in mind, The East India Company bad very early’
been empowered to establish. Courts, and in many cases to put in fo’rce within
their settlements and factories the English laws, and a similar power was given to
the new Company by the Charter of the 10 William IIL ; but in 1726 these’
Courts had been superseded, and there had been established at each of the’
settlements of Madras, Bombay and Calcutta,"by” Royal Chartér, a Court consisting’
of a Mayor and Aldermen, for the trial of civil actions, and a Court of Oyer and
Terminer, consisting of the Governor and Council, for the trial of criminal offences,
and the Governor and Council were also constituted Justices of the Peace, and'
had continued to be so from that time. ‘This Charter was surrendered, and a new
one granted in 1753, with some alterations; but not such as to change materially
the structure of the Courts as stated above. These Courts at Calcutta were:

- acknowledged by all persons after the conquest of Clive, to be no longer sufficient:
for. the administration of justice. Besides their powers of political government,:
and their rights connected with the general revenue under the grant of the Dewanny,.
the Company claimed the three districts of Burdwan, Midnapore and Chittagong,
as entirely belonging to them, and the property also of a large zewindary lying to
the south, but beyond the boundaries of Calcutta; and they had enjoyed for:
themselves and their servants the privilege of trading free of duty throughout the:
provinces. There had been several factories and smaller stations, called Aurungs,
in different parts of the provinces, where their agents and servants, and makers of
salt, and weavers, and other persons employed by them, or living under their flag
and protection, were collected, and whence the upper agents traversed the country
in all directions : some of them were guilty of many violent and oppressive acts,.
and a state of the greatest disorder had ensued. It was expressly with a reference
to these circumstances, to the insufficiency of the former Courts, and for a remedy
of these evils, that the new Court was directed to be established ; and the statute
fixed the outline of its powers and authority, which were to be more distinctly and
specifically developed in & charter to be granted by the Crown in pursuance of
the statute. . .

“17. The statute provided that the Court should exercise all civil, criminal, admni-
ralty and ecclesiastical jurisdiction, and that it shouid be a Court of Ogyer and:
Terminer and Gaol Delivery, for the town of Csleutta and factory of Fort- William-
in Bengal, and the limits thereof and the factories subordinate thereto; and that
the charter to be granted by the Crown, and the jurisdiction and powers to bes
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' . thereby established, ‘should 'extend to all British ‘subjects who should reside in
‘Legislative  Bengal, Behar and Orissa, or any of them, under the protection of the Company ;
Councils; and that the Court should have full power to hear and determine ali complaints

Gourts of Justice;'
Code of Laws,
e

against any of His Majesty’s subjects for any crimes, misdemeanors or oppressions,
and - to hear and determine any suits or actions against any of His Majesty’s sub-
jects in Bengal, Behar and Orissa, and any suit, action or complaint against any
person who at the time of the cause of action arising should be employed by or in
the service of the Company, or of any of His Majesty’s subjects, and should hear
and determine any suits and actions of any of His Majesty’s subjects, any inhabi«
tant of India, residing in Bengal, Bebar and Orissa, upon any agreement in writing
where. the cause of action should exceed 500 Rs.,and where it should be agreed that
in case of dispute the matter should be determined in the Supreme Court, and that
such suits or actions might be brought in the first instance before the Court, or by
appeal from the sentence of any of the Courts established in the provinces. That
the Governor General and Council, and the Chief Justice and other Judges of the
Supreme Court, should have full power and authority to act as Justices of the.
Peace for the settlement at Fort William, and the several settlements and factories
subordinate thereto, and to do all things to the office of a Justice of the Peace
appertaining, and for that purpose the Governor and Council were authorized and
empowered to hold Quarter Sessions at Fort William four times in the year ; that in
.cases of indictment or information laid or exhibited: in the Court of King’s Bench
in England, for misdemeanors or offences committed by Governors or Judges in
India, the Court of King's Bench might award a mandamus to the Supreme Court,
requiring it to examine witnesses and receive proofs, and to issue such summons
or other process as might be requisite for the attendance of witnesses ; and in case
of any proceedings in Parliament touching any offences committed in India, that
it should be lawful for the Lord Chancellor, and Speakers of the two Houses, to
issue their warrants to the Governor General in Council, and the Judges of the
Supreme Court, as the case might require, for the examination of ‘witnesses; and
such examinations duly returned should be good and competent evidence. A like
power of directing to the Supreme Court writs of mardamus, or commissions to
take evidence, was given to all the King’s Courts at Westminster in actions or suits
of which the causes should have arisen in India, but an exception was made that
depositions taken in this manner should not be evidence in capital cases, unless in
+ Parliament, S '

. 18. In stating the fuller and more express ordinances of the Charter by which,
in the following year, the Court was established, it may be as well, for the sake of
" brevity, to.pass over the authority of the Court as a Court of Equity, of Admiralty,
and an Ecclesiastical Court, and to describe only its other powers and jurisdictions,
namely : First that which the Justices of the King’s Bench have in England by the
common law, and to be exercised especially -for the conservation- of the peace ;
secondly, the hearing and determining of pleas in civil actions ; thirdly, its juris-
. diction as a Court of Oyer and Terminer and Gaol Delivery ; and fourthly, powers.
to be exercised in assistance of the proceedings, criminal or civil, instituted in Par-
liament, or in the Superior Courts in England for causes of action or offences in India;
and it ought to be borne in mind, that whatever rcason there may be. to suppose that -
the statute of the 13 Geo. IiI. ¢. 63, was somewhat imperfectly worded by reason
of its being the production, not of calm leisure and clear vieyvs, but of a struggle of
parties, after the attention of all had been exhausted and their conceptions disturbed
by the disputes of several successive Sessions, there is no ground for thinking that
the Charter itself, though its form must have depended in a great measure upon the
statute, was drawn up otherwise than with great care. The case of Campbell against
Hall, which was heard and decided in that very year, shows how much the minds
of some of the principal lawyers of the time, and especially Lord Mansfield, had been
engaged in those great questions which the Charter involved ; and it is known that
it was subjected to the inspection of Lord Thurlow, Lord Loughborough, Lord
Bathurst, and, Lord Walsingham, and received their corrections and amend-
ments. ‘ :

."19. Justices of the Peace had been established at Madras, Bombay and Calcutta,
since 1726, and the statute of the 13 Geo. I1I. c. 63, enacted, that the Governor-
General and Council, and the Judges of the Supreme Court, should be Justices of
the Peace for the settlement of Fort William and the settlements and factories
subordinate thereto ; and the Gevernor General in Council were directed to hold

. o 3 .. : : Quarter
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Quarter Sessions at Fort William. By the Charter which followed £he statute; the
Court of Quarter Sessions and the Justices were made.subject to the coatrol of the
- Bupreme Court for any thing done. by them while sitting as a Court of Quarter
Sessions or in their capacity of .Justices, in the same wanner.and form -as the
inferior. Courts of Magistrates in England are by law. subject to-the erder and
contral of the Court of King's Bench ; and the Supreme Court was empowered to
issue to them writs of mandamus, certiorari, procedendo, or error. By the fourth
clause of the same Charter it was ordained, that the Judges of the Supreme Court
should respectively be Justices and Conservators of the Peace, and Coroners within
and througbout the provinces, districts and countries of -Bengal, Behar and Orissa
and every part thereof, and should have such jurisdiction and authority as Justices
of the Court of King’s Bench have within England by the common law thereof. It
has not, as far as we aré aware, been questioned that under these provisions there was
iven to the Supreme.Court the same power and control aver the Court of Quarter
essions and over any of the individuals, amongst whom was. each of..the Judges
themselves, who were constituted Justices of the Peace, as the Court. of King’s
Bench has over Justices of the Peace in England;, nor can it reasonably ‘be con-
tended that the authority of tbe Judges in this respect was limited to the settle-
ment at Fort William and the factories and places which had been subordinate to the
settlement before Clive’s conquest; for, first, not only were the powers given in. the
fourth clause of the Charter expressed to be such as the Justices of. 1he King's
Bench had by common law, which, not being those of local Conservatars of . the
Peace merely, nor such only as were possessed by the other Judges, are known to
have extended wherever the King’s Peace was to be preserved; . but those who
framed that clause of the Charter,.as if to prevent the possibility of douht,. took
care to employ the words “throughout the provinces and every part thereof;”
. wards which, except by a counsel in support of his case, can never be supposed
to. have been beedlessly. used ; .or to have been meant when sanctioned by the
Great Seal, to be treated as an empty form by the Judges to whom the Charter
was given as the text of their duties. . Secondly, the principal motive which led to
the establishment of the Court, was a desire to. prevent the violence and oppres-
sion of which British persons and other agents of the Company were guilty.in the
provinges, and for the correction of which. the former Courts were declared insuf-
ficient. . This could not have been expected of the Court if the Judges were ta have
power, as Conservators of the Peace-only at Fort William or in the scattered
factories, and to be ‘powerless in the ifiterjacent spaces, whilst British persons, who
were acknowledged to be independent of the g\lizaml‘xt and Mahomedan: laws,
might range the provinces at large. Ifa murder was committed, or false imprison-
snent made in‘the provinces by a person. amenable only to the Supreme. Court, it

was necessary that the'Judges, as Coroners and Conservators of the Peace, should -

have a right of in¢tant investigation and of affording immediate relief. Their powers
would not have been adapted to the increase of territorial acquisitions; or in any
way more effectual than those of the former Justices of the Peace, if they had beea
confined within the same bounds. Thirdly, it never bas been contended that ‘writs
#f habeas corpus to release from wrongful imprisonment may not be issued,: or that
they bave not been lawfully issued to British persons in the provinces; and we
apprehend that it is upon the fourth clause of the Charter that the power of issuing
any writ of habeas corpus at all will be found to.rest; and. that in this respect at
lenst.that clause is something more thao idle words, and that the powers of the
Judges given to them by it, are not merely those of ordinary Justices, but such as
belonged to the Justices of the King's Bench by the common. law. Fourthly, it
was in no way inconsistent with the supposition of the provinces being a distinct
‘subordinate realm, that. the King should appoint.Conservators of the Peace there
. with the fullest power. It never has been questioned, that the process of the Court
as a Court of Civil Pleas and a' Court of Oyer and Terminer was intended, as
against British persons, at least to run through every part of the provinces, and: for
the purpose of enforcing the attendance of witnesses ; .this has not been restricted
1o British persons, but is compulsory upon the native inhabitants, as well as others,
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“This being the case, it would have been difficult to find any good reason for eon- -

fining to narrower local bounds the powers given to the Judges for the conser-
vation of the peace; nor has there ever been any way in which the process of
, the Court, in any of its several capacities, could be erfectually enforced or sup-
ported, unless by & co-extensive: power of preventing a riotous resistance of it.

‘Lastly, this point seems to be placed beyond doubt by the 33 Geo. HL e. 52,
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s. 151, in which it is declared, that the Governor. General in Council, and the
Judges of the Supreme Court, bad theretofore been authorized by the law to act as
Justices of the Peace within and throughout the provinces, districts and countries
of . Bengal, .Behar and Orissa; and since that statute, under commissions autho«
rized by warrant of the Governor General, but issued by the Supreme Court, and
sealed with the seal thereof, there having been Justices of the Peace resident in all
parts of the provinces, who are acknowledged to be, in that ¢apacity, subject to the
eontrol of the Supreme Court, and whose proceedings may be removed into that
Court by writ of certiorari. Supposing it then to be beyond dispute that the powers
given to the Court in 1774 by the fourth clause of the Charter, were not limited to
the settlement at Fort William and the subordinate factories, but extended through-
out the provinces, the ‘reasons for thinking that the native inhabitants were not
exempted from them, are, first, that in that passage of the Charter no such exemp+
tion is made; secondly, that the nature of the power, and the objects of it, are
absolutely incompatible with any exemption of particular classes of persons. No
Conservator of the Peace at any time or place, no Justice of the Peace at present
in the provinces, could make any distinction of persons in the discharge of his
peculiar duties. If an affray or.riot takes place, especially in the night time, it is
impossible that there can be any selection of the rioters, If one of the Council
or a Judge of the Court in 1775, or at any time previous to 1793, when they were
the only Justices of the Peace, should have been resisted, and himself or his assiste
ants imprisoned or maltreated by natives when he was discharging his duty as
a Justice of the Peace in the provinces, even though the primary cause of his being
called upon to act might have been a breach of the peace by a Dritish person, it
could. not have been maintained that the Court had no power to protect him, or
release him from imprisonment; and. there seems to be equal reason in law, that
the same power should have continued to subsist for the support and protection of
those who act under the Commission of the Peace, which is issued by the Court,
and whose proceedings under that commission are expressly subjected to the con-
trol of the Court. If a criminal in the provinces, amenable to the British law and
to the Supreme Court, and to no ether tribunal, be harboured and abetted by
natives, surely they are not to set at defiance the Justice of the Peace who is to
apprehend him, and the Supreme Court to whom the Justice is answerable. We
are aware of its having been said, that the Charter exceeded in some particulars,
and went beyond the words of the statute. We do not admit this to have been the
case ; but consider, on the contrary, that-the directions of the statute, that the
Court should exercise. all criminal jurisdiction, and that the jurisdiction should
extend to all the King’s subjects who should reside in the provinces, implied and
made it absolutely necessery that there should be a power similar to that of the
Justices of the King’s Bench, extending throughout the provinces; but even if this
necessity bad not been created by the statute, the Charter; for every purpose that
was within the King’s prerogative, and which was not prohibited in’ express terms
by the statute, would not have been the less valid and effectual. Supposing the
provinces to have become British dominions, then whether the statute sufficient]
declared that the Judges of the Supreme Court were to be Conservators of the
"Peace throughout the provinces or not, it is certaia that it did not constitute any
other persons, 5o as to preclude the Crown from exercising its prerogative of en-
trusting that duty to the Judges. The will and intention of the Crown upon this
‘point, was declared in very plain words in the fourth clausé of the Charter, and
he power there given, (wbether it was or was not meant that there was to be an
concurrent power, surviving out of the former Mahomedan government,) was indi-
cated both by the words, and the nature and objects of the power, to-be one which
was to operate upon all within the sphere of its action, without distinction of
-persons. ' wrly e T

A ‘
20. A second branch of authority and jurisdic'ﬁs,‘r'l giyen by Charter was that of
hearing and determining all pleas, real, personal or mixed, respecting things real or
personal in Bengal, Behar or Orissa, and all pleas of which the cause should acerue
against the East India Company, orany of the King's subjects who shou}d be resi-

dent within Bengal, Behar or Orissa, and against any other person who at the time
of action brought, or cause of action accruing, should be directly or indirectly
employed, by or in the service of the Company, or any other subject of the King
and in <ases in which the cause of action should exceed 500 rupees, against every
other person whatsoever inhabitant of India, and residing in Bengal, Behar or
’ Orissa,
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Orissa, who should agree in writing, that in' case of dispute the matter should be
determined in the Supreme Court; and in such cases it was provided that if the
suit should be brought in any of the Courts of:Justice already established in the
provineés, either party might appeal to the Supreme Court, which 'might by writ
command the parties to surcease proceedings in: the Provincial Court, and take
upon itself the determination of the suit. BT . i

. 21. A third braoch of jurisdiction was that of a Court of Oyer and Terminer for the
town of Calcutta and factory of Fort William, and the factories subordinate thereto';
and the Charter empowered the Court to try all crimes and misdemeanors committed
within the town or factory, and the other factories, and to inquire, hear and deter-
mine, and award judgment and execution of, upon and against all treasons, musders, .
crimes, misdemeanors and oppressions committed in the provinces or count;ie‘si
¢alled Bengel, Bebar and Orissa, by any of the subjects of His Majesty, or any’
person employed by or in the service of the Company, or of any subject of His
Majesty, and for this purpose to award and issue writs to the Sheriff to arrest and’
seize the bodies of such offenders, and to do all other necessary acts. :

22, JIf these parts of the Charter, without a reference to those treaties, agree-i
ments and circumstances which we have before noticed, had been strictly insisted:
upon and rigidly enforced, it 'seems to'us that: it might have been very difficult to:
maintain in law, that subsequently to the 13 Geo. IIL. c. 63, and supposing the:
provinces to bave become in any manner dominions of the King, there could be any
person domiciled within them, unless it might be the: inhabitants of the Europeam:
factories, who were not to be considered for the time ‘at least subjects of - His:
Majesty, and consequently, according to the words of the Charter, amenable to the:
Supreme Court, both inr civil and criminal suits ; but by an indulgent constructiom:
of the Act and Charter, in conjunction with the agreements which had been made:
by the Company with the Native Princes, and- by supposing - that such parts and:
powers of the old governments still subsisted as were not expressly superseded by:
the statute or Charter, those who could be considered as living under the protec=
tion of the Nizamut or Mahomedan system of law and government over which the.
Naib Subah had recently been placed, seem, from the first, to have been held upon:
the grounds which have been already stated, to be exempted from the jurisdiction:
of the Supreme Court as a Court of Pleas and Court of Oyer and Terminer;. but
even these were held liable to be summoned and compelled to attend the Court as:
witnesses, and without such a liability the Court would have been unable to perform
many of the important functions expressly and unambiguously assigned to it by the:
Crown and the Legislature. :

23. These complicated circumstances, of which we have endeavoured to present
an accurate statement, could not subsist for any length of time in the indistinct form
in which they were left without disturbance. Those disputes and disgraceful con-
tests-between tho Governor and Council on the one side, and the Judges on the
other, ensued, on which we wish to make only one observation, namely, that an
impression has been created that the Judges greatly exceeded their authority as
defined in the Act and Charter, but that we believe it will be found on examination
that this was not the case, nor cousidered by the Parliament to be so; and the Act
of the 21 Geo. IIL. ¢. 70, in which it was found necessary to provide an indemnity
for the unlawful resistance of the Court by the Governor and Council and the
Advocate General, made no similar provision for the Judges. The misfortune
appears to have been, that the Legislature had passed the Act of the 13 Geo. I11.
c. 63, without fully jnvestigating what it was that they were legislating about, and if
the Act did not say more than was meant, it seems at least to have said more. than
was well understood, :

24. Some important enactments were accordingly made by the statute of the
21 Geo. 111 C. 70, as to the powers and jurisdiction to be exercised by the Court
in fature : First, that the Court should not have’any jurisdiction in any matter con-
cerning the revenue, or acts done in the collection thereof according to the usage
of the country, or the regulations of the Governor General and Council ; and it was
expressly declared to be expedient that the inhabitants of the provinces should he
maintained and protected in the enjoyment of all their ancient laws, usages, rights
and privileges ; the Governor General and Council were declared to be a Court of
‘Rec_o!'d, which might lawfully hold all appeals from the Country or Provincial Courts
in civil causes, with a further appeal to His Majesty in Councit in suits, of which
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the value should be 5,000/ and upwards; that the same Court of the Governor
Géneral and Council should hear and determine all offences, abuses and extortions
in the collection of the revenue, and punish the same at discretion, provided that
the punishment did not extend to death, maiming or perpetual imprisonmeht ; and
that the Governor General and Council should have power to frame regulations-for
the Provincial Courts, which His Majesty in Cotncil might disallow or umend ; that
no person shall be subject to the jurisdiction of the Supreme Court by reason merely
of his holding land, or collecting the revenue from lands held by him, or under 'him ;-
nor in any matter of inheritance or succession to land or goods, or ordinary matter
of dealing or contract, by reason of his being in the service of the Company, or the
Government, or of any native or descendant of a native of Great Britain, but only
in actions for wrongs, or upon special agreement in writing, to submit to the deci~
sion of the Supreme Court. The Governor General and Council were exempted
from the jurisdiction of the Court for any act or order done or made by them in’
their public capacity ; and a similar immunity was extended to those acting undey
such order, unless it shall extend to any British subject, in which case the jurisdic-
tion of the Court was retained. The Governor and Council in other cases continue’
to be responsible to Courts in England ; and provisions were made for the parties
obtaining through the Supreme Court copies of any orders complained of, and alsa
having the evidence in India taken by the Supreme Court. Provincial Magistrates,
as well npatives as British subjects, exercising judicial offices in the Country
Courts, were exempted from actions in the Supreme Court for wrong or injury for
any judgment, decree or order of their Courts; and the like exemption was ex-
tended to-all persons acting-under such orders ; and in case of an intention to bring
any information in the Supreme Court against any such Officer or- Magistrate for
any corrupt act, a certain notice was directed to be given before the party could be
arrested, or other proceedings could be taken against him. There was a proviso,
in the Act, that the Supreme Couirt should have full power and authority to hear
and determine all and all manner of actions and suits against all the inbabitants of
Calcutta; but that the inheritance and succession to lands and goods, and all con
tracts, should be determined by Mahomedan or Hindu law respectively, where'
the defendant was a Mahomedan or Hindu; that the rights of fathers and masters
of families should be preserved ; that nothing done according to the law of caste
within the family sbould be deemed a crime ; and that the process of the Court
should be accommodated to the religion and Inanners of the natives. -

* 25. Itis deserving of remark, that in“the statute, although the existence of the
Provincial Courts for the determination of civil causes is poticed, and-the Governor
General and Council are empowered fo correct abuges in the ecllection of the

. revenue by any punishment sbort of death, maiming or perpetual imprisonment,

there is no Provincial or Country Court of Criminal Justice mentioned ; and up to
the time at least of that statute, the Supreme Court as a Court of Oyer and Ter-
miner, and the Court of Quarter Sessions, are the only ones recognized by statute
as capable, in the Presidency of Fort William, of hearing and determining charges
of crimes and. misdemeanors against the law, other than abuses in the collection bf

. the revenve. In fact, the present Nizamut Adawlut, and the whole system of

Criminal Courts subordinate to jt, have not been founded by a power created by
the Crown or. Parliament ; they were referred to in the last statute by which the
Gaovernment of India was renewed, namely, the 53 Geo. 111, ¢. 155; but they were
formed as British Courts by regplations of the Governor General in Council, upon
and out of the still subsisting Mahomedan Criminal Courts over which the Naib
Subab had presided, and they are a continuance of those Courts in a regulated
form, not a new creation, In 1773 there had not been any power created by the
Crown or Parliament under which, except for revenue offences, the Indian Govern.
ments could establish Criminal Courts subsequent to'the Charter of the 10 Will. 111.,
and the powers of establishing Courts given in that Charter seem to bave been .
entirely superseded by the Charters of 1726 and 1753. . T

26. Since the Act of the 21 Geo. 1. e. 70,” the jurisdictionr which the Supreme
Court possessed in Bengal, Behar and Orissi has been extended over ail the vast .
terrifories which are now underthe Presidency of Fort William, and there bave
been several enactments affecting the Court idf various ways ; “but it is ot neces-
sary to state them seriatim, The foundations of its jurisdiction bave been shown,
and it appears to us: first; the Couft- bas .pbw by law the superintendence and
-control of the Commission of the Peace throughout every part of the provinces of .

Lot L R R ) . the
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-the Presidency of Fort William,.jn- the same way as 'the Court of King’s Bench.

-has it in England ; that, the power of Justices of the Peace is.one,which, for-the
most part, must of necessity be- exercised without discrimination of persons, and
that the supetintending power :of the Court is of 2 corresponding character ; that
a8 a branch.of the power given to it. by the fourth ¢lause of the Charter for the
«conservation of the peace, and for the kindred object of relief. against oppressions,
which-ate immediately consequent upon breaches of the peace, the Court possesses
and exercisesr the power of issuing writs: of kabeas corpus to relieve from false
imprisonment ; that this power is not locally limited to the town of Calcutta, but
is co-extensive with the superintending powers of the Judges, as supreme conserva-
tors of the peace; and that inasmuch as British, persons at least and natives
employed by .the Company or the Government, or any other Dritish- persons, are
liable to be sued in the Supreme Court for trespasses, or indicted for offences
committed in the provinces ; and that for any corrupt act an information will. lie
-against a judicial officer, whether native of European..” It would be incongruous if
a writ of habeas corpus might not be directed to any of these, if the act complained
of should include a contipuing and subsisting false imprisongent. ‘With respect
also to _the natives generally who reside in the provinces under the Mahomedan
law and the regulations of Government, it would be uncandid if we were not to
admit, that before we saw the decision of the Privy Council upon the petition of
Sir John Grant we should have said, upon. a mere; question of legal.construction,
that the Court had a right to direct a writ.of fabeas corpus ad subjiciendum to a
native, for the purpose of relieving another native from false imprisonment, because
we look upon this writ as a branch of the pewers given by the fourth clause of the
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Charter, principally and especially for the eonservation of the peace and other .

objects closely connected with it ; and conceiving that those powers must generally
extend in law to all classes of persons where they operate at all, we should have
been at a loss to find any legal ground for restricting the use of - that particular
writ in a. different way from the exercise of the other powers derived from the same
clauses and sentence of the Charter. . At the same time we would wish it to be

understood, that we-have never, considered that in. such a case the statute of .
Charles II, would be compulsory upon us, but that the application must be
made under the fourth clause of the Charter, and upon the ground of our, having .,

a similar power to that which the Justices of the King’s Bench have at.common
law; and as we should always bave thought, that in those circumstances we should

have had to exercise some discretion, we do not conceive, that we should have

issued the writ upon the complaint of & native against a native resident in the prow
vinces, where there was any other lawful power competent and willing to afford
more convenient-relief, The decision of the Privy Council we receive with the
utmost deference, and we are bound by law, and feel every inclination ‘to regulate
our proceedings by it; but it is only the more necessary for us, on this account, at

.

a time when we are informed that an act is about to pass declaratory of the juris- ..

dictionof the Court, to point out that questions of difficulty may arise upon that
decision. If a British person, especially a Justice of the Peace, or his assistants,

sholild be opposed, and any of them should suffer fulse imprisonment from 2 native.
in the provinces, is the Court without power to relieve them, -when, if the party, *
being a British subject, should apply to the Government, and the Governor General -

in Council should maké any order in support of the native complained of, those at

least who should act under the order would be liable, as persons employed by

British subjects, to the jurisdiction of the Supreme Court, by the express
reservation in the 21 Geo. IIL ¢. 70, 5. 3. 'The jurisdiction of the Court, as
a Court of Civil Pleas, since the statute of the 21 Geo. III. ¢. 70, extends first
to the hearing and "determining of all manner of actions against the inhabit-
ants of Calcutta, and on account chiefly of the innumerable- difficulties which
British persons would have to encounter in pursuing their claims in the Country
Cuorts. This term * inhabitants™ has always been understood to have been intended
by Parliament to comprise all who have dwelling-houses, and carry on. trade in
Calcutta,  Secondly, the Court has jurisdiction over all actions of a transitory
nature, and all of a local nature, of which the cause arises in any of the provinces
of this Presidency, against any subject of the King residing in these provinces at
the time of the cause of action accruing or action brought, or any person residing

there, who shall bave agreed in' writing to submit the matter, in case of dispute, to

-the Supreme Court, and without- any agreeinent agaiust any person in the service
of the Company, or of a British subject, for any wrong or injury ; but the whole of
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this jurisdittion is subjected to exception, that the Court is not to interfere in any
matter arising out of the collection of the revenue; and the terms “ subjects of the
King” is certainly now to be construed with & reference to the considerations
before mentioned, and to the provisions in the statute of 21 Geo, 1IL c. 70, by
which it was declared that the Mahomedans and Hindus were to have their owa
laws, and that there were Courts in the provinces for the administration of them
in civil cases, from which the appeal lay to the Governor General in Council. The
jurisdiction of the Supreme Court, as a Court of Oyer and Terminer, is established
first throughout certain places within which it operates, without any-distinction of
persons. In practice, these have for many years been considered to be contracted
to the limits merely of the town of Calcutta, and any factories which may at any
time be subordinate to it, and there is a provision by statute, under which the
limits of the town of Calcutta have been settled by the Governor General in
Council ; but originally the local jurisdiction of the Court of Oyer and Terminer,
according to the words of the statutes and charters, included at least a surrounding
district, as well as all the outlying factories, and as a legal question, it is not free
from uncertainty what the limits are now. Chinsurah in Bengal, and Penang,
Singapore and Malacca, stand in this respect in a very singular predicanent at pre-
sent, which will be easily understood by a reference to the statutes which provided
for the Dutch possessions that were ceded in 1824 being transferred to the Com-
pany, and when in relation to the three last-mentioned places, the fuct is adverted
to, that the Presidency of Prince of Wales Island has been recently abolished by
the Directors, and that the places of which it consisted have been made depen-
dencies of Bengal, but that there is still a Charter of Justice for the. Presidency
uncancelled, but under which there is no body in India now who is authorized to
act. Secondly, the Court of Oyer and Terminer has a power of trying all offences
committed by His Majesty’s subjects or any person employed by them within the
Presidency, or by any of His Majesty’s subjects anywhere between the Cape of
Good Hope and Straits of Magellan, but in this instance also, the term  subjects,”
it seems, is to be construed with nearly the same restrictions that have been noticed
in speaking of the jurisdiction as a Court of Civil Pleas, although, as it has already
been observed, the Criminal Courts in the provinces do not date their origin from any
Parliamentary enactments. By the recent statute of g Geo. IV, c. 74, ss. 7, 8. 56. 70,
provisions are made, without any distinction between native and British persons,
for the trial by the Supreme Courts of particular offences, whenever the offender is
apprehended or found within the jurisdiction of the Court, although the offence may
have been committed elsewhere. In cases of Hindus, however, the Court is for-

. bidden by the 21 Geo. IIL ¢. 70, s. 18, to treat as a crime anything which is done

‘within the family of the party according to the law of caste, and the same statute,
by the 8th section, seems to prohibit the Court in its capacity of a Court of
Criminal Justice, noless than as a Court of Civil Pleas, from having any jurisdiction,
‘as to anything done in the collection of the revenue, according to the usage or to
the regulation of the Governor General in Council. ft is not necessaryo state
over again the powers which are to be exercised by the Court in assistance of the
Superior Courts in England, or of proceedings in Parliament ; but we wish them to
to be borne in mind, more especially for the purpose of showing the necessity
which there is, if these duties are to be required from the Court, that its procesy
for the procuring of witnesses and other purposes should be effectual in all parts of
the provinces. This necessity, indeed, is found equally in the exercise of its juris-
diction as a Court of Civil Pleas and a Court of Oyer and Terminer, and without
a power to take the lands as well as the persons and goods of those who are liable
to be sued in the Court, its judgments, in many cases, would require to be aided by
the Governmeut, or the Courts established in the provinces, and to make that aid
effectual, it ought not to be precarious, but a matter of right. These observations,
however, are applicable to the supposition of the Court coatinuing for the most
part as at present constituted ; if the alterations recommended in the latter part of
this letter should be thought deserving of attention, there would be an opportunity,
by means of a Legislative Council, of providing, with the sanction of the Governor
Geéneral in Council, for the execution of the process of the Court, notwithstanding
an¥ contraction of its sphere of jurisdiction. At present there are statutes of later
da’es than these already mentioned, which have created additional occasions for the
excXcise of the powers of the Court in the provinces, as for instance, in taking evi-
dende upon Divorce Bills in the House of Lords; and the 26 Geo. III. ¢. 57, pre-
sentdcases in which the Court would have to epforce in any part of the Presidency,
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by Exchequer process, the execution of judgments obtained in England. - In addition
also to these branches of jurisdiction, though it is necessary.to abstain from stating
them at length, it must not. be forgotten that the Court bas extensive powers, which
must be exercised in the provinces, as incident to its other, jurisdictions, especially
that of a Court of Equity, and that.of a Court for the relief of insolvent debtors.

* 27. Such, as far as we can’conveniently state it in this letter, we conceive to be
at present the power and jurisdiction of the Court according to law ; and if it should’
be thonght right, either by a declaratory statute or by hew enactments, to take away
any part of it, or to correct the mistaken supposition of its existence; we hope it will
not be forgotten that distinct provisions ought to be made by which it may appear

how the same objects are to be accomplished, and the same occasions are to be’
answered by some other tribunal or power. - Wé have next to advert to various cir--
cumstances which, in some respects,”have’ thrown doubt 'and obscurity upon the’

Jjurisdiction of the Supreme Court, which in others impede its powers, and in many’
make it doubtful whether the exercise of them be productive of good or evil.

- 28, The Court was founded with views which have never been accomplished, and

many of the original provisions are necessarily ill suited to the state of things which
has ensued, so different from that for which they were intended. It appears to have
been thought by those who framed the statute of 13 Geo. 111, e.. 63, that by opening
4 Court of British law, and by giving to Government and the Court together
a power of making regulations, all the British possessions and system of Govern-
ment, and the whole people, might have been gradually brought to range themselves
in subordination to that Court and Government, in a state of union ; but from a train
of circumstances, which need not be discussed here, the Court and Government
were very soon placed in a state of opposition, and the inhabitants were studiously
divided. = The jurisdiction which the Court has-subsequently exercised has always
been essentially of a very peculiar character, and bas -had many difficulties .inse~-
parably connected with it. It is an exclusive personal jurisdiction as to a particular
class, thinly scattered over a wide extent of. country, amongst a dense population;
who are considered to be themselves, for the most part, exempt from the jurisdiction
and to live under a very different system of law. Inevery part of these territories;
nevertheless, the process of the Court must be enforced, and even lands must occas
sionally be seized and divided or sold, although there is an absolute prohibition
against the jurisdiction being exercised in any matter of revenue, which revenue is,
in fact, a share, and a very large one, in every parcel of land throughout the
Presidency. ‘ N ’

29. These difficulties are aggravated by en obscurity which has been permitted
to hang about thé relations in which the Indian territories and the Company stand
to the Crown and Parliament. Our own view is plainly and simply that the bulk
of the Indian territories must be considered as having been annexed by conquest and
cession to the Crown of the United Kingdom, but subject, of course, to the obser-
vancg of all treaties, capitulations and agreements, according to the real intent and
meaning of them, which have attended any cession, and which still continue in force ;
that to a certain extent British law has been introduced, but that, on the otlier hand,
a very large portion of the old laws of the country have been left standing, though under
the ndministration of British persons, the leading distinction being that British law
and British Courts have been introduced for British persons, and Mahomedan Courts
and laws permitted to remain for Mahomedan and Hindu persons; and these
Mahomedan laws and Courts have been subsequently modified by a certain legisla-
tive or regulating power, which itself also bas been a continuation of the old legisla-
tive powers of the Native Government, permitted, and in some instances recognized,
by Parliament. The sovereignty of the Crown of the United Kingdom we hold to
be established throughout all the provinces which have been formally annexed to the
Presidencies, and as an incident of the sovereignty, that the King 1n Council has in
some cases the actual exercise, and in all the right, whenever the Crown may see fit
to exercise it, of deciding upon appeals in the last resort, and superintending the
administration of justice ; that the Imperial Parliament has as absolute a right of
legislating for all purposes as in the United Kingdom itself ; but that the East India
Company, in consequence of a long chain of events, being the most convenient de-
pository and organ of the powers which it is necessary should be in action upon the
spot, bave had the Government - principally entrusted to them ; and being thus™put
in the place of those parts of the old Governments, by which the ancient and still
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subSiéting laws and legislation of the country were wont formerly to be carried on, :
they exercise, through the Governors.in Council and their officers, not only the func-

.. tious specifically assigned - to them by the Crown and Parliament, but some powers .

also in the administration of justice and in legislation, which, as we have already’.
explained, are not, strictly speaking, derived from the Crown or Parliament as their
origin, but are portions of the old institutions, which have been permitted by the N
Crown and Parliament to continue, and have been by Parliament entrusted for °«
limited periods to the management of the Company, and recognized as subsistingin :*
their hands. Excepting any formal- questions which may arise out of the titular °
henours and nominal authority enjoyed by any Native Princes within the Presiden-
cies, there are-only two points on which, as.far as we are aware, any positively dif-
ferent opinion exists. It seems to have been thought by some that the Company’s
powers of political government rest at present, not only upon the statutes by which
they have latterly been entrusted or continued to them for limited periods, but also on
those parts of the Charters of 1693 and 1726, by which they were authorized to coin
money, and maintain troops, and do other acts which belong purely to political
government ; whereas we should be of opinion that such powers of political govern-
ment as were given by the Charter for the maintenance and protection of the
exclusive trade, bave been merged and extinguished in the larger powers which
have been given by statute for the: purposes of dominion, and that there cannot now
be any occasion upon which those minor powers would revive, although the Charters
are not on that account the less valid and effectual to secure to the Company, at all
events, their corporate capacity, their property of every sort, and. their right to trade
in common with ether British subjects. Secondly, there is a notion which, we are
inclined to think, has arisen merely from the indistinct use of a particular term;
and in adverting to it, we are anxious to guard against the supposition of our hav-
ing experienced any difficulty from any expression of it by those with whom our
duties have brought us into intercourse. But amongst those who have treated of
the subject, some certainly speak of the Company as having “ succeeded” to the
powers of the old Native Governments, and seem to found a certain claim of right.
upon this notion of .succession; whereas we apprehend that, although to a certain
extent the Company .does bold the. place of the old governments, it is not by any
succession, as distinguished from acquisition, but shat, having been the instrument
and agents of conquests, or the means through. which cessions have been obtained,
and having come .into passession in that way, they have been permitted to retain.
it for a certain. term, by the enactments of Parliament. We may, perbaps, be in
error in supposing that any consequence is attached to this distinction ; the sub.

»T

ject, however, has, been so little brought forward, that the circumstance of the

Crown and Parliament having exercised little or no control over some parts of these
judicial and legislative powers, which have survived the old government, has been
followed by an -indistinctness of apprehension as to the real nature of them. The
President and Board will remember, that it has heretofore been made a. question,
whether the Company bad not, what has been called, in terms not very easy to be
understood, a delegated. sovereigoty; at other times it has been alleged that the
Mogul Emperor still retained a nominal and formal sovereignty. - Some bave sug-
gested doubts whether the contipuing possession of the Company, notwithstandin

_its being a creation of the: British Crown and Parliament, is not a mark that the

Indian territories have never yet been reduced joto possession by the British Crown.

Tt cannot be necessary to show, in detail, that any doubts upon points, such as
these, wherever they may exist, or upon whatever-occasions they may be stated,
‘must be a source of embarrassment to Judges who have to issue process and execute
Jjudgment in the King’s name, in all parts of the provioces, who may at any time be
called upon to ascertain the rights in India,. not only of British persons,, but of the
subjects of the Christian powers in amitywith the British Crown}.and who, in Jaw,
are supposed to have the control throughout all parts of.the Presidency.of the Com.
‘mission of the Peace. . Questions arsing out of, the most important, statutes, such

as the Navigation and Registry Acts, the Meeting Acts and oth¢gg, exist in an
.undecided state, and are scarcely-prevented, but by managemgmt, from being
brought forward for decision, which, whenever it is called for, must turn mainly;
upon the species of,relation in which the Indian territories and the Company stand '

- to the United’ Kingdom. Some of the most important regulations of the Indian

“Government have been made without the direct gg express authority of Parliament,

‘and are imost easily justified, as being the exercise of the old legislative powers of

. the former governments not superseded, and therefore contincing to subsist. . Some 5

~of
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"of the regulations, about 1793, were of this description. The imposition of taxes
“in the provinres is perhaps an instance, and it is a power which might come to be
‘a subject of serious discussion, and, if British persons are to be admitted to hold
“lands throughout Tadia, of vital importance. ‘ o :

.- '30. An offspring of the uncertainty alluded to in the last section is the pecu-
-~ liar use which has been affixed to the terms ¢ British subjects”in the Statutes
.and Charters relating to India, & source of difficulties to the Court which does
and- will increase. The- corruption- of the legal siguification of these important
.termos, seems to have originated in the difficulty which was felt in getting ovetthe
sprovisions of 13 Geo. I11. ¢. 63, and of the Charter of Justice, by which the English
laws were, in words, extended in these.provinces to all.His Majesty’s subjects.
.The Directors, in their letter of 19th of November 1777, to Lord Weymouth,
-asserted that the natives were not British subjects; but, notwithstanding all the
difficulties of the times, and that the Ministers were pressed by -the calamities
of the American war, this point' was not acknowledged even in the statute .of
21 Geo. IIL c. 70, though expressious and clauses were allowed to be introduced
_in the statute, from which the result has been, that it is impossible to say who
‘were and who were not meant to be designated by those terms.. Subsequently,
".as the British Governments in India proceeded in organizing the judicial system for
,the provinces, including Criminal Courts, it became necessary that they should
~‘describe the natives as subjects at least of the British Government, and as owing
. allegiance to it. Under all these circumstances, if the question had been raised
in any English Court of law, there would have been some difficulty in maintaining
that the natives did not at any rate fall under the terms “ subjects of His Majesty,”
wherever those words occurred in statutes relating to India, A directdecision, upon
_that question, however, has been avoided ; and to meet the difficulty, and with a view,
perhaps, to other consequences, a distinction has been set up between * British sub-
Jects,” and “ subjects of the British Government;”” and it is maintained that generally
~where the term “ subjects” accurs in the Indian statutes, it means “ British subjects,”
- and does not include those who are only subjects of the British Government. There
is no stable nor sufficient foundation provided for this construction at present ; ‘for
whatever restrictions the Parliament ‘may think it right at any time to put upon
their rights as subjects, it is certain that if the case of the post nati of Scotland,
“and that of Campbell v. Hall, are of any authority; and if any of the Indian pro-
vinces have become British dominions, all who are born within them are’ British
" subjects according to English common law, even though the Indian territories
should be so far a distinct realm as to have a separate but subordinate right of legis-
“lation, and of holding Courts for the administration of justice. - The distinction
"between British subjects and subjects of the British Governments in India, has
never, we believe, been formally declared -in any Act of Parliament, but depends
‘upon an ill-defined supposition of the continuance of the Mahomedan laws, ‘and
;upon inferences to be drawn from the use of the term * British subjects,” in several
Statutes and Charters relating to India, especially the 21 Geo.II. ¢. 70, andthe Char-
/ters of the Madras and Bombay Courts, and upon a fluctuating usage, so that it is
quite impossible to say with any just eonfidence who they are who belong to the
one class and who to the other. It seems to be agreed, indeed, that the terms
“ British subjects,” as they must necessarily include all persons born in Great
Britain, or whose fathers or paternal ‘grandfathers have been born there, so they do
not include any Mahomedan or Hindu natives of the Indian provinces who are not
* inhabitants or.natives of Calcutta, Madras or Bombay, or any other place distinctly
“recognized as a British settlement or factory ; but between these two extremes there
are many doubtful classes. Even the natives of Ireland would not necessarily fall
under the terms * British subjects,” as used in 21 Geo.IlL c. 70, s. 10. It is
-understood that the lawyer's of the East India Company have been of opinion “that
persons born in the British : colonies are not, according to the use of the term in
the Indian statutes, « British subjects” by reason of their birth-place, nor unless
they are descended from & British born father or paternal grandfather. The natives
of Jersey and Guernsey have not so strong a ciaim as those Christian persons born »
in Calcutta, Madras and Bombay, but uot resident there ; and Hindus and- Maho-
wnedans, under similar circumstances, are liable to still more cogent doubts. "Do
either Hindus and Mahomedans, or Indian Christians born in the provinces, or
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they would still be amenable only to the Supreme Court? Are the native Christians
or the subjects of Christian Princes in amity with the Crown, who may reside in
the provinces, to be classed with Mahoimedans and Hindus, or with British subjects?
What is the effect of the subsisting treaties with France and other Christian States
in this respect # ‘T'hese and many similar questions do every now and then arise,
and it is only by perpetual contrivance that they are prevented from becoming
more troublesome. The statutes and Charters relating to India present various
appplications of the terms in question, and’ in -several important instances the
terms ““ subjects” is used by itself, and- it is mere speculation and controversy
whether the adjunct * British” is to be undérstood or not. These distinctions are
the more embarrassing, because the -continuance of the Nizamut, which afforded
some sort of explanation of them in Bengal, Behar and Orissa, cannot be alleged.
in respect of other parts of India, many of which. have come under the sovereignty
of the British Crown by a course.of circumstances which have left no shadow of
any former sovereignty lingering behind, and which present no alternative but that,
persons born there must be subjects of - His Majésty in‘right of the British Crown,
or subjects of nobody at all. ‘ o .

31. The circumstance which perhaps more than any other has contributed to
make the jurisdiction of the Supreme Court inconvenient, and which is perpetually.
brought forward as making its unfitness for the duties assigned to it, is not a vice of
its original constitution, but the extension of its legal authority over the immense’
territories which have been subsequently added to the Presidency of Fort William,
It was not, perhaps, impossible that the Court might have been made competent to
exercise an effectual and salutary jurisdiction throughout all Bengal, Bebar and
Orissa, which comprise the whole space to which its powers al first extended, but
it never could have been made convenient by any ingenuity of legislation, .that its’
powers of original jurisdiction should be exercised even 'as to British persons
throughout the present Presidency of Bengal, of which some parts are neasly a'

" thousand miles distant from if;.and where the means of communication are not 8¢

ensy as in England ; and as there has been an inclination rather to clog the powers'
of the Court than to invigorate them, it miiy easily be conceived that when,called
into exercise in a weak and shackled state-upon so vast an area, they are at once
ridiculously important, and yet very weak in the way. . . ,

32. It appears to us to be matter for regret that there has never been any plan
avowed and distinctly laid down for the gradual assimilation and union of the two
systems which it has been thought necessary, and which to a great extent it seems
to be still necessary to maintain, for the British and the natives respectively. In
1773 there seems to have been at most only a temporary obligation to preserve
any of the Mahommedan forms ‘of Government, and they have by degrees been
almost obliterated, but what has come in place of them rests partly on the old
basis, and there are still two systems scarcely less averse in principle than at first,,
working with discordant action, and within the same space. Nothing would be.
more unreasonable than to attempt to impose upon India generally the British laws
as they exist in the United Kingdom, or even in Calcutta; but we are confident!
that before this time, if there had been a hearty co-operation of all parts of the
Indian Governments, one uniform system, not English yet not adverse to the con-
stitution of the United Kingdom, might have been established in some provinces,
to which both British persons and natives might have accommodated themselves,
and which would have been fitted at future opportunities to be extended to other
districts.  This would have been done, if the whole legistative and judicial powers
of Government bad been under one control. But this has never been the case.
The regulations of the Government for the provinces, and civil causes tried in the
Provincial Courts,” where the maiter in dispute is of a certain value, are nominaily
subjected to the control of the King in Council as much as regulatiods which are
registered in the Supreme Court, or causes heard there; but it is scarcgly more

, than in name that this exjsts; and with the exception of 'a few appeal¥ in civil

cases, it may be said that the legislative and judicial functions of the Indian

- Government in the proyinces, extensive and active as they are, and including the

whole process of crimiiial law, are exercised under no other control than that of
the Directors and the Commissioners for the affairs of India, whilst the administra-
tion of law for British persons in India is in theory independent both of the Indian
Governments, the Directors and the Board, and British subjects who choose to
abide at the seats of Governmentiéannot be directly sabjected to any legislati;m

. i - . .but
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.but that of Parliament, or regulations registered in the Supreme Courts. ' In these
-circumstances, it has paturally been the inclination of those who have had the prin-
«ipal influence in.Indian affairs, to huild separately upon the foundations of that
8ystem which: is the most: subjected to themselves, and as it. were belongs to them,
xather than to bring the remains of the old institutions of the .country into eny
-subordination to Courts -established upon. the basis of. Parliamentary enactment,
.and in many respects: certainly, ill adapted to: the: circumstances of the country.-
{Thus two. principles of Governmerit have been maintained in a sort of antagonism,
"which. thwarts and weakens each, and is not.in-any way advantageous to either.' If
«the one was to prevail even fo the exclusion: of the other, the result must be an
dnterference of the Imperial Legislative ta reduce the Indian territories to their
“true relation with the United Kingdom, that-of -distinet; but entirely dependent
dominions; with peculiar though not adverse laws, separatg but entirely subordinate
.powers of internal legislation, and an administration of justice always liable in all

4ts branches if not actvally subject to the superintendence and control of the King.

An Council, or some other Court of the United Kingdom, or at least of some Court
-ponstituted by the Crown. Why should 'not-the most convenient district that can

be named in these vast territories be set apart for the purpose of forming upon this -

‘basis one harmonious system, suited to all classes of persons, and compounded of
the two jarring ones which at'present divide the people, debilitate the administra-
tion of justice, and harass the Government.- It has been said that this would be
like breaking off a part of the mass for the purpose of making expetiments upon it ;
but every body seems to be agreed that something must be done. - We disclaim all
thought of . proceeding otherwise than with the utmost caution, and we' seem to

differ from those who are adverse to the selection of one province principally in this”

respect, that we think it wiser to- attempt the introduction- of - a better system ‘upon
a small scale at first, and in that place only where all the force of Governiment
may be most readily applied in its support, and where its: progress. would be most
immediately subjected to the presence and inspection,of those who must-direct it.

. 33. The next head of difficulties is one of which we feel considerable difficulty
in speaking. ‘But our motives; and the pecessity of exhibiting the whole of the case,
must be our apology for saying, that some of the inconvenience to which the Court
is subjected, and some of which it is the apparent cause; are attributable to the
imperfections of the Acts of Parliament and Letters Patent under which it has to
act, or by which it isaffected. It -would seem as if, either from the intricacy of the
subject, or an apprehension  that difficilties would be encountered in Parliament
when modifications of the powers of the Supreme Court have been desired, they
bave been sought not by positive and plain enactment, but by. the introduction of
something in an Act or Charter which, without being likely to excite too much dis-
cussion at the time, might be available afterwards as showing an intention on the
part of the legislating power to make the required provision. Nothing can be more
vnfue in most respects than the important statute of 21 Geo. 1L, ¢. 705 it pro-
vided that persons should not be subject to the jurisdiction of the Court for this or
for that reason, but left it nearly as open to argument as it was before, whether all
those must not be held liable who could be shown to be subjects of Hi§ Majesty ;
it left in the hands of the Government powers of general legislation, and of life an

death, which it did not notice, while it specifically imparted to them limited powers
of making regulations, and inflicting in certain cases punishment short of death..
It employed the terms * British subjects” and * European British subjects” in
such a manner, that it is impossible to say what was really meant by them; it
impressly left to the Supreme Court . the determination of all suits respecting
the lands of certain classes of the natives, yet forbade it to exercise jurisdiction
in any matters connected with the revenue, which is a part of all land throughout
all India; and, finally, it made certain provisions for registration, which were
pelpably impracticable from the first, and were scarcely attempted to be carried
Into execution. We would rather not go through the- insidious task of pointing
out the indirect and inconclusive, but not- therefore ineffectunl provisions of later
statutes; but we can scarcely avoid to notice some of the variations which
have been introduced in the Charters of the Supreme Courts at Madras and
Bombay, and the doubts and difficulty which arise out of them. The Acts
of Parliament which directed the issuing of these Letters Patent provided, that
they should confer the same powers on the new Courts as those which were
possessed by the Court at Fort William ; but notwithstanding this, the powers
. 320.b" Aaz granted
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granted are materially different.” To pass over the differences as to the appoint-
ment of Sheriffs, and the admission of barristers and attornies, it will be found that
in the definition of the jurisdiction of the more recent Courts, there are.words
which purport to restrict their powers generally to such persons as have - heretofore
been described and'distinguished by the appellation of * British subjects ;” whereas,
s it would have seemed to us, the powers which the Justices of. Peace and the
.Courts were to possess in the provinces as Conservators of the Peace, and as pre-
siding over the Commission of the Peace, whether the criterion of their extent was

to be the extent of those granted to the Court at Fort William, or the possibility. of

their being used to any good purpose, must be exercised, if exercised at all, without
distinction of persons. Again, the Bombay Court is prohibited from -interfering in -
any matter- concerning the revenue even. within the town of Bombay, which-is.
directly opposed to the 53 Geo. Ifl. c. 155, 5s. 99, 100. Then all natives are
exempted from appearing in the Courts at Madras and Bombay, unless the cir-
.cumstances be altogether such as that they might be compelled to appear in the
samie manner in what is called a Native Court. This would for many purposes
place the Court entircly at the disposal of the Government, who regulate the
usages of the Country Courts as they please, and whether any suit arising beyond
the limits of the towns of Madras and Bombay should be determined at all, or
-whether any offence committed there should be punished by the Court, or whether
it should be able to collect evidence in aid of any proceedings in England, would
come to depend entirely upon the pleasure of the Government. Whether this ,
would be right or not is riot the question ; it is inconsistent with the duties assigned
to the Courts by subsisting statutes, In the clause which purports to define the
Admiralty jurisdiction of the Court at Bombay in criminal cases, its powers are
restricted to 'such persons as would be amenable to it in its. ordinary jurisdiction,
which is ugain at variance with the 53 Geo III. c. 155, 5. 110, if it is to be under-
stood from this passage in the Charter, that the jurisdiction was meant to be limited
to such persons as have been. usually described as British subjects; but it is not
very clear what is to be understood by ordinary, as opposed to any extraordinary
Jjurisdiction of the Court, and this indeed is another species of the defects which we
are noticing, namely, that limitations of the jurisdiction have been thus introduced
by allusion rather than plain declaration. In one ‘way or another, sometimes by
the mention of some qualification of the powers of the Court occurring in an Act or
Charter; which has been afterwards insisted upon as a recogpition ; sometimes by
a vague recognition of counter institutiotis, which have been already set on fuot
without ‘any express authority, and which afterwards,” upon the strength of the
recognition, are amplified and extended ; sometimes -by the jurisdiction of the
Supreme Court being stated in such a way as to leave it to be inferred that the
expressio unius is the exclusio alterius; sometimes by provisions, which to persons
unacquainted with India may have appeared to be of little consequence, but which
in reality involve a great deal ; sometimes when Parliament has provided that new
Courts should be established upon the same footiné as the old one, by something
finding its way into the constitution of the new Courts, which is essentially dif-
ferent from the old, and would be destructive of their efficiency. In some or all of:
these ways the Supreme Courts have come to stand at last, in circumstances in
which it 1s a very hard matter to say what are their rights, their duties or their use.

34. Though we attribute the principal imperfections and inconvenience of the
Supreme Court to the sources which we have described, we have already intimated
that there were inherent and almost insuperable difficulties connected with its ori-
ginal constitution, and the circumstances with which it bas always had to deal;
and we by no means intend to assert, that there have never been any faults on the
part of those hy whom the duties of it has been conducted. The application of the
forms of British law to the settlement of differences amongsts the Hindus and
Mahomedans, even of Calcutta, is full of difficulty ; the Hindu laws especially are
one of those ancient systems which have existed, in a certain stage of saciety, all
over Asia, and a great part of Europe, and of which the main spring has been the
influence of the priesthood. When this has been removed, and laws, which were
calculated to be maintained by persuasion, by sacerdotal influence, or religious awe,
bave to be enforced by means of English Courts and lawyers and the legal process
of writs of execution, it is scarcely possible that the machinery should work well,
This remark is peculiarly applicable to the family quarrels of the Hindus; but
the inconvenience, great as it is, seems to be necessarily connected, for a time, with

. the
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the marvellous position in which England is placed in relation to India. - The ordix
nary state of ‘@ Hinda family, in respect’.of property,. is that of coparcenary.
between the males ; but any one member has a right to claim a partition. © Upen

the death of &’ Mahomedan, his property, including land, is shared amongst his rela.

tions, according to peculiar rules; which make it hecessary, for the purpose of calcus
lation, to consider it as subdivided into very minute portions: The mode of settling
all ¢ases of this kind in the Supreme Court is by suits in equity; and it may easily
be imagined; that trouble, expense and delay must attend such proceedings, in
which innumerable papers and accounts of many years standing, in _th_r.'ee or four
languages, must be produced, translated, given in evidence, and investigated, .and
in which, after all the other difficulties have been overcome, the decrees of the
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Court, including partitions of interests in lands, and consequently,” the inspection, -

admeasurement, valuation and allotment of the‘lands.are to be carried into execu-~
tion by the European officers of the Court in the provinces, where the .uncertain
interests of many parties, not included in the suit, are.involved in tlie same parcels
of land; ‘where the Court is prohibited from interfering, in any way,. with a revenue
which is intimately and inextricably mixed up with every piece of land; and. where
the Court is also regarded somewhat in the light of an intruder, or,. at leass,
& necessary evil, by the civil officers of the Government by whom the pravinces are

managed. Add to thls, that when once dissension has arisen jn.a native family,.
nothing can -exceed the perverseness with which their disputes. are .carried on,,

The object is no longer to obtain their rights, but to ruin each other. Sometimes
they. will make a truce for years, and then revive their contentions with. .fresh zeal.
Atall times they are represented to be difficult to deal with as cijents, and, from
understanding imperfectly the proceedings of an Englisb Court, to be obstinate and
suspicious, %esides, it cannot be expected that any class of the professional per-
sons by whom the business of the Court is_to be conducted, should in general be
quite equal, in all desirable qualifications, to those who exercise .corresponding
functions at home. It will not be supposed that we meah to make any exception,
in this remark, of the higher offices, which at present/are’ held by .ourselves; but
we have in view principally the conduct and management of suits involving an
intercourse with. native clients under circumstances which are much more difficult,
and much more opposed to an accurate and beneficial exercise of the legal profes.
sion than any that occur at home. In almost all suits for partition amongst native
families, there is another difficulty from the Goprt having to regulate the disposition
of funds appropriated to the superstitious'uses of their religions. = Again, some of

the longest, most intricate and expensive suits in the Court, have been occasioned

by the charitable or religious bequests of Christians of the various sects which exist
in India. In these, some of the Supreme Courts have been called upon to, apply.

money to the benefit of Roman Catholic establishments at Goa, in others to Greek.

or Armenian churches on Mount Lebanon, and to settle disputes between rival esta-
blishments of Capuchin Friars. A commission has been prayed to inspect the records
of the Vatican. One highly important case which long has been, and still is, before

this Court, and which there is little doubt will ultimately come before the King

in Council, presents the following circumstances:- A Frenchman by birth, not
outwardly professing any religion in particular, and who had for some time resided,
and at last died at a very advanced age in the territory of Oude, which is, according
to treaty, the separate dominion of a Mahomedan King, leaves great wealth,
a part of which is in Jand ; part of which at the time of the death is in France, part
within the kingdom of Oude, part in the provinces or Mofussil of the Presidency

of Fort Willium, and part within the town of Calcutia; some of the personal pro- .

per% is vested in public securities of the British Government in India, and some in
the English funds, By his will he bequeaths legacies and landed estates to rela-
tions in France, and gives pensions for life to a set of native concubines and servants
in Oude, makes large charitable bequests to the city of Calcutta, and the city-of
Lyons in France, involving the establishment of public schools at both places, to
be continued for ever; and directs also the establishment of what he calls a college,.
but which is to be connected with a sort of caravanserai, where his tomb is to be
lighted and watched, in the foreign and Mahomedan capital of Lucknow ; and after
providing for all these, there is likely to be a very large residue, respecting which, his
directions are very inexplicit, and to which, when they can be found out, the next of
kin of & man who had left France in a state of poverty 6o years before, and -whe
had no kindred in India, have a dubious claim; and there is landed property in
Calcutta, to which his heir-at-law, when discovered, may also make a claim ;. and
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V. this heir, according to the English law, is not one of the next of kin, who are only
Legislative " of the half blood. .The case 18 not brought into the Court until the assets have been
ouS::?‘i“::s,ﬁce" many years in: the bands of: a mercantile firm, and are involved in‘e.maze of
Code of Laws. . -@ccounts ;- once brought before it, ‘however, the Court cannot decline: to’ proceed,
yet is only enabled to proceed in respect of the: public- charities at the instance of
the Advocate General of the Company, whose official relations are in some respects
calculated to embarrass his proceedings. When such circumstances may occur, and
when it is recollected that the Court has no less than seven jurisdictions combined,
as a Court of King's Bench, a Court of Civil Pleas, 2 Court of Oyer and Terminer,
a Court of Admiralty, a Court of Equity, an Ecclesiastical Court and a Court for
the relief of Insclvent Debtors, it will not perhaps be thought surprising, if com-
plaints against it:should sometimes arise out of the disputes of the suitors} exgept,
-however, in équity cases, there’ is no ground for uny complaint of delay in the
determination of suits;  nor even in equity has the delay been atany time ascribable to
:the Judges.. There:aré no arrears in any causes which are before them, -and there
scarcely ever have been any. - The heaviness of the costs in some equily -suits we
‘have no doubt is an evil, though perhaps not greater than in England ; and it will
not be found to arise 30 much out of eny particular fees, as from the misconduct or
Jniscarriage of the equity suits; attributable, in a great degree, to the difficulties
which- we have noticed, but arising partly no doubt in sdme cases from the inatten<
tion or unskilfulness- of professional men, and etill more, perhaps, from the way-
wardness of the native clients. 1f we were called upon to devise a remedy for such
evils upon the supposition-of the continuance of the present constitution and juris-
diction of the Court, we do not know that we could suggest any other than a reform
:of the system of equity pleading and practice, a. settlement of all bills of cost at
-stated periods of the year, by the Judges themselves, ;accompanied by a judicial
examination into the conduct of each suit, a division of labour and allotment of
business amongst the Judges; by which a more rigid discipline, if we may use the
-expression, in the conduct of the whole business of the Court might be enforced,
and, perhaps the establishment of a practice, by which the Judges might endeavour
to arbitrate between:the native suitors before they were fully committed in a suit.

-~ 85.- We have now, however, in pursuance of the wish expressed in yourletter to
‘submit to the consideration of the President and Board, a general view of such
‘arrangements as, 'in’ our opinion, would put the administration of the law in India
'upotr & better footing.” If we bring forward considerations, which at first may
‘appear to belong rather to policy than to law, we trust it will be perceived that
'this is rendered necessary by the unusual circumstances of the case; for nearly all
‘the difficulties of it arise out of a peculiar policy, by which the laws in India have
been made personal in their application, instead of being, as in most other parts of
the world; local. This circumstance occasions unfortunately a certain difference of
‘opinion, which will be noticed in a subsequent part of this letter, between the two who
sign it. - We are sensible also that by reason of political measures being thus neces-
“sarily involved in our recommendations, we run the risk of suggesting what may be
.at variance with views already formed, or with transcendant considerations of general
folicy, of which we bave no information. This is a disadvantage for which we
‘have no other help than to beg, that what we offer may be received as it is offered,
in the light of very humble suggestions, tendered with much -distrust of our own
judgments, and with no other desire thah to assist His Mujesty's Ministers as far
‘as we canin arriving at just conclusions of what is best to be done. Our observa-
tions are made upon the supposition, that India remains under the Government of
the. Company, subject to the control and regulation "of the Crown and Parliament
in all affairs of government, whether executive, judicial or legislative.

-~ 36. It appears to us to be desirable, that all the territories’ which are perma-
‘nently annexed to any of the three Presidencies, and in which justice is adminis-.
teréd and the revenue is collected and expended by officers of the British Govéra- -
ment, should be declared, in the most unambiguous manuer, to be dominions of the
Crown of the United Kingdom, thut all persons born within the same’are subjects
-of that Crown, owe allegiance to it; and are entitled to protection from it; and that -
all persons residing there owe that temporary allegiance which would be due from
them -if resident in any other dominions of the Crown; and wehave some con-
fidence that within the provinces which constitute the three Presidencies, there are
no subsisting rights of Nutive Princes, which would present any real obstacle to the
adoption of this measure. It isa step, however, which would not perbaps be tak:n
L : [ v Yy
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by the British Parliament, if. it were to be considered as se(iurin% to the countless.
population of India the rights of natural born British subjects,: If the Legislature
should not be satisfied by that exclusion from certain rights, v which all the unchriss
tian natives would be subject as the Jaw now stands, it might be necessary to ‘enact,
- that the natives of the British territories in India shall not, by reason merely of theis
birthplace, be -entitled, when resident within the. United Kingdom, -or any of the
deminions.of the United Kingdom -other than the Indian territories, to any rights
or privileges as subjects, beyond.what would be allowed to the subjects of friendlp
foreign states,: and that they shall be distinguished. by the name of Indian.subjects;
of the Crown: of the.United- Kingdom ;. with..a proviso,:.that all persons. bormin.
India, whose father or paternal grandfather .shall have.been British-subjects;.and .
all other persons who according to law would-be natural. born, British. subjects:if.
born in any foreiga . state,. shall equally be matural. born: British .subjects if born:
within the British territories-in India. Jf such provisions:would ,have the-effect.of
depriving any classes of the Indian natives of rights to- which they may at presens
be entitled as natural born British- sybjects;: the-distingt acknowledgment of tbeir:
being at least subjects and entitled. to- protection, -and the foundation which would
be laid by the provisions hereinafter mentioned - for their enjoymeot in a. part of
India of legal rights,s would appear to -us to be more than adequate compensation
for anything which would be justly said to be. taken away,. - .. =« .
39. Itis at this point that the differencé’ of opinton'to which‘we have already-
alluded 'as sibsisting between ‘us, must be noticed. ~'Sir Edward Ryan thinks
decidedly, that whatever gameliorations of the law and administration' of justice aré
to be adopted, ought not to be limited, even at present, to what he considers o bé
so inconsiderable a portion of the territories annexed to this Presidency, but that i€
might be left to a Local Legislature to determine over what extent of territory any
improved system might be established ; and’ this opinion would dpply equally to
the admission of British persons’ to hold lands, 'In the whole of the preceding
portions of this Letter, Sir Edward Ryan entirely concugs, and, with the exceptior
above !stated, he agrees in what follows ; which, howgVer, in consequence of that
exception, must be expressed principally as the opinion of the other Judge,” who-
.recommends that a certain district around Calcutta; as the present seat of Govern-
meat, should be formed into & separate province ; and that for the government of
this district only there should be, to a considerable extent, a separation of the exe~
cutive, judicial ‘and legislative powers of government, by means of a Legislative
Council, and & Court of Appeal or Council of Judicature being added fof that pur«
pose to the existing political body of the Governor General in Council, within this
province. All subjects of the Crown of the United Kingdom, as well Buitish as
Indian, without any distinction, might have the right of purchasing, holding and
inheriting lands, and the laws throughout that district should be rendered as invios
lable, and the administration of justice as regular, and the security of person and
property as perfect as possible; and it is obvious that more would be possible for
such & district, than either for the whole- of India, or for a single town only liké
Calcutta, It is not mieant that the English laws should be established, but that,
subjeft to certain restrictions, ‘a system should be adopted -by the Legislative
Council to the whole circumstances in which the province would be placed, and
which system should secure more rights to the people, and should be more certain
than any it is at present possible to give to the whole of India, which, taken alto-
pether, constitutes a subject vast, various and unsettled, that it is scarce possible to
frame any law, which, it really intended to be enforced, can be universally appli-
cable, or which, if. established to-day, may not be shown to-morrow to require
modification.  For such a province the Delta of the Ganges, or the territory lying
between the western or right bank of the Bhagheruttee and Hooghly River, an
the eastera or left bank of the main stream of the Ganges, would be well situated
and of a convenient size, and it has a peculiar advantage in a well defined boundary ;
but any other portion of the adjoining country, of which the circumstances mighf

be thought to require it, might even at present be included. 4

38. It might be declared, that the rest of the territories of this Presidency,
although they be the' dominions of the’ Crown, and the inhabitants be subjects
thereof, yet by reason of their magnitude and great population, and the ‘various

- €ustoms and habits of the people, and the obscurity of the customary interests it land
and other circumstances, they cannot for some time to come be adopted throughout
their whole extent to an equally regular and fixed system of Government, pnd for
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these reasons the whole government of the same might be declared to be vested as
before in the Governor General in - Council, subject to former restrictions and
qualifications; and it might be provided that whenever persons should choose to
abide in, traverse or enter the said territories, they shotild be liable to the laws
and ‘regulations in force there, and to the authority and powers of the Governor
General in Council, in" like manner as any of the Indian subjects of the Crown
would ‘be, and’ that neither the Supreme Court nor any of the other Courts
establishéd or to' be established within the provinces of Calcutta should have any
jurisdiction “whatsoever, or exercise any authority, powers or process whatever
within any of the said territories, other than such as hereinafter are expressly and
particularly ‘mentioned-; but that in alf other cases  whatsoever, when it should
become 'necessary for giving effect to any decree, judgment or order of any of the
said Courts, that the lands, goods or-body of any person should be seized and
taken upon any mesne or final process within the said territories, it should be
done by such ways and means and in such manner and form, and according to such
régulations as should be ‘provided for that purpose by the Governor General in
Council. If British persons could be contented to inhabit the provinces upon
these' terms,. they might be permitted to do so. The necessity of the case seems
to require, as to the greater part of India, that the Govenor General and Council
must have within themselves all legislative, judicial and executive powers, subject
to no. control but by the superior authorities in England, and it would be scarcely
possible in’ the present state of things to make any laws or regulations for all
India, which it might not become necessary the next day to disregard.  But if: the
Parliament, clearly understanding and being prepared .to adhere to this, should
choose to put all the subjects of His Majesty, of whatsoever description in the
Pprovinces, upon an equal footing in relation to the law, there would not perhaps
be any violent danéer to the state to be apprehended, nor any oppression of the
natives, which the Government might not be able, by a stern exercise of its power,
to restrain. There are however, two things which it does appear to be desirable
fo guard ‘against in any general admission of British persons to the provinces :
First, that of giving rise to' a delusion that there are the means at present of
establishing” and enforcing throughout all India such an administration of Jaw as
that it might be profitable and advantageous to British persons, whether companies
or fidividuals, to lay out money in landed estates and to engage in speculations
throughout the provinces; this might be followed by great disappointment and
discontent. Secondly, no opening nor pretence should be left for subsequent irrita-
tion and clamour, on the part of DBritish persons, upon the grounds of their not
enjoying the personal rights of English law. If the provinces are to be opened to

“them, let it be universally understood so, that no doubt may remain, nor any

ground for subsequent reproach that they go to live under a despotic and imper-
fect but strong Government, that they carry with them no immunities or privileges
but such as are enjoyed there by the natives themselves, and that it is impossible

.- at present to give them either that security and easy enjoyment of landed property,

or thase ‘ready remedies for private wrongs, or that independence of superiors
which more readily .constituted governments afford. A tolerable systgm of

“¢riminal judicature, we believe, might even at present be established throughout

the greater part of India, and that at the principal stations' Jury Courts might be

established. .

39. The Supreme Court, besides being restricted from exercising within the
‘territories lying beyond the boundaries ‘of- the province of Calcutta any other
jurisdiction than such as is hereinaftef expressly mentioned, night likewise alto-
‘gether cease to be a Court of origimal ‘jarisdiction within that province, except in
the cases hereinafter particularlygmentioned, and the autherity, powers and juris-
diction of the Court might heneeforth be as follows +#Fi¥des that within and through-

" ‘out the provinces of Calcutta it should have a compiete superintendence and

control over all other Courts and Magistates. Secondly, that no sentence of death
by any other Courts-of the province should be executed without the warrant of the
Supreme Court, and that’it should have an original and exclusive jurisdiction as .
to all those offences which, for distinction, are called offences againgy the State;’and.
are of a treasonable or seditious nature, if committed within the provincé of Cal-’
cutta.” Thirdly, that it'should have an origital jurisdiction as a Court of Chancery

-as to dll conveyances or devises of land or gifeé, or bequests of money for charitable

or religious purposes, or other permanent public objects. Fourthly, that it should
’ ’ & . T have ~
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have ao. original. Admiralty jurisdiction as to all crimes. maritime 'punishable .with
death, and the. King’s Commission of Vice Admiralty for the trial of prize causes
should be directed to the Judges of the Court ; but this perhaps could not be enacted
by Parliament without, touching the prerogative, and must be left to the pleasure of
the Crown.  Fiftbly, that it should be a Court of Appeal from the Courts of the
province of Calcutta. Sixthly, that it should have the powers of the presert Supreme
Court for the collection of ‘evidence -in India in eriminal’ prosecntions before the
Parliament or the Superior Courts in England, and for giving effect in India to the
Jjudgments of those tribunals. . Seventhly, that it should be lawful for the Grovernor
General by commission to authorize and empower any one or more of the Judges of
the Supreme Court of Appeal or Members of the Conncil of Judicature to exercise
any judicial function, either original or upon appeal, or by way of inquiry, within
the territories lying beyond the boundaries of the province of Calcutta, and respect-
- ing any watters arising within. the same, whenever the importance and exigency of
" any.case might require it.. o

" 40. That a Legislative Council should be established for the province of Calcutta.

Our views, as to the formation of such Council have been already stated in a com-
munication made to the Governor General in Council. . We would only add here,
that, consistently with the scheme presented in our present Letter, the right of legis-
lation of the Council’ would be restricted to the province of Calcutta, but that it
might be émployed for the other territories whenever the Governor General in
Council should think it expedient. If the additional charge upon the revenue would
not be an objection, the Members of the Legislative Council might be entirely dis-
tinct persons from those of the Council of Judicature or Court of Appeal ; and at all
events, we. should propose that the Governor General should have the right of pre-
siding in the Legislative Council, and that nothing should be enacted, even for the
province of Calcutta, without his consent ; nor should we see any decisive objection
against bis presiding also, by appointment of the Crown, in the Council of Judica-
tare or Court of Appeal, whichever it might be called, if it should be thought that
in this way a more perfect harmony of governmpnt. would be secured. - Each of
these bodies might perhaps be advantageously constitated of two persons, appointed
by the Crown, from England, and of one of the civil servants belonging to the
existing Council, and of the Governor General himself.

. 1 .

41. The first duty of the Legislative Council would be to constitute subordinate
Courts of Justice for the province of Calcutta, and until this should.bé done the
§upreme Court and Country Courts must continue to exercise their respective fune-
tions. -Our opinions upon this point also, of a system of Courts adapted to India,
has been expressed to the Government at their request ; and we would only observe
here, that for the province of Calcutta we conceive that below the Court of Appeal.
or Council of Judicature there ought to be one Provincial Court held at Calcutta,
about four Zillah Courts, the town of Calcutta and its suburbs constituting of itself
one Zillah, and an adequate number of Pergunnah Courts, each permanently esta-
blished on a fixed spot, which either should be some existing village,. or would
ngturally become the centre of a township. All persons without exception might be
by law eligible as Judges and Officers of the Courts; but in practice, one at least of

the Judges ofany Zillah Court ought at present to be a natural born British subject,

and in the Provincial Court ali the Judges should be natural born British subjects,
and one of them should be an English barrister of some years standing. With the
exception perhaps of that one person, and certainly of two of the Judges of a Court
of Appeal or Members of a Council of Judicature, who ought to be appointed by
the Crown, the other Judges of all the Courts within the province of Calcutta might
be appointed by the Governor General in Council. The appropriate functions of
each of these Courts it would not be difficult to arrange. S

42. The Governor General and Council, as at present constituted, would retain
within the province of Calcutta all their present powers, as far as they should be
consistent with the new provisions ; and it ought to be declared, much more plainly
than it has hitherto been, that throughout the other territories they have the exercise,
by themselves or through the Company’s servants, of all authority, executive, legis-
lative and judicial, subject to the direction and control of the Court of Directors
and Board of Commissioners, and to. the supreme power of the Crown and the
Imperial Parliament. The Governor General in Council, however, should also
have the discretionary right of calling in aid the Legislative Council or Court

320, %, Bb . . of

. V.
{slative
oy
Courts of Justice
Code of Liw.




V.
Legislative
Councils;
Courts of Justice ;.

Code of Laws, *

186 APPENDIX TG REPORT ON THE

of Appeal, and referring to them any matters arising in any part of the territories,

" and of appointing, upon emergencies,” the members of those bodies or any other

persons Commissioners to act’in and for any part of the territories.
. . .

43.. The basis and essential part of this plan is, that the two sorts of law and'

. government which it seems to be necessary to maintain in India, should respectively

be confined to separate local limits, instead of clashing together within the sames.
‘We consider it a radical defect, that in India the laws are not local, asin most
other ‘countrigs, but personal, and we would make them local. We do not mean
that the system. to be established around the seat of government should be ex
clusively British, but one adapted to all the circumstances of .the country, though
in complete subordination to the Crown and Parliament. The plan, if happily
‘executed, might afford.to British persons, and to any other classes of the com-
munity who should set a value upon the protection of firm laws and a regular
system of Courts, the opportunity of living under them ; on the other hand, it.
would secure the natives in the Outer Provinces from that annoyance which it is
affirmed they have occasionally experienced from the process of the English law,
and it would preclude all collision between the two sets of Courts and systems of
law. In a_great measure it would do away with any invidious distinctions in this
country between the different classes of inhabitants, In the province of Calcutta,
all without distinction would have the most important rights belonging to the inha-,
bitants of a British settlement : in the other territories, all would be equally reduced
to such as might be found consistent with the more despotic power, which necessity
should require to be maintained there. This need not be at all more despotic than
at present it is, as to those who constitute gg-100ths of the whole population : on
the contrary, let it be mitigated as much as may be consistent with security; but
let British persons who voluntarily place themselves under it be as much subject to
it, and in the same manner, as the rest of the people with whom they mingle.
Those who now, for the temporary purpose of trade, connect themselves with the
cultivation of land in the interior, would continue to do so, whilst for those who
should wish to settle for life in India, and to purchase durable and secure interests
in land, the province of Calcutta would present a sufficient area for some years to
come; and all who are acquainted . with ‘the country will acknowledge the general
advantage which would result to the British inhabitants from the increase in number’
of places convenient for their  residence -even within that limited space. The
province would ot be so large as to make it an unreasonable expectation, that
throughout that district, in which already there is every where a permanent settle-
ment of the revenue, the Courts of Law and a Legislative Council together might
be able first to ascertain, and in some degree fix, the nature of those customary in-
terests in land, which are so great a difficulty in the way of making any property in
it valuable or secure, and might provide some ready means of settling the disputes
which will arise out of this sort of property as long as it subsists; and at the same
time some course might be opened by which; with the strictest regard to justice,
and without any preference of the English to any other system of law, those incon-
venient ‘and barbarous forms of property, such as have at some time or other
existed in almost every other country, might, as in other countries, ' be gradually -
resolved into more convenient, simple and definite ones, 'to the advantage of al
parties. We wish it to' beé ¢learly understood, that it is'not English law, but
whatever law should be found best adapted to the couutry, that we should seek to
establish, subject to certain specified éxceptions and restrictions, preservative of
the sovereignty of the Crown and authority of Parliament. The task of preparing,
establishing and conducting of a firm system of law within the province of Calcutta,
might afford as much occupation, to those who now find employment in the Supreme.
Court, as’ they would lose by the alteration of its jurisdiction. The interests of
religion, ‘and the progress of education, would seem to us to be likely 10 be pro--
moted by these. arrangements, and the Legislative Council and Court of Appeal

. would constitute channels for the exercise of that control by the Crows and Par--

liament, within a part of India,” over all legislation and administration of justice, -
which, if they are to remain British, must, in some way or other, be ultimately

- established throughout the whole territories, even though India should be made as

. ext,endle

distinct’ a portion of the British dominions as Ireland was before the Union, and
graduallg as the systemh should be perfected within its limited range, it might be -
to other proyinces. R
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44.+Tn these recommendatious: we beg leave to disclaim: all feelings adversecto

» _ the East India Company. -Alterations heretofore have. taken place in.the gonstitu- :
". tion of the Company, and gthers no.doubt.will take place hereafter; but we.da not *.

foresee any circumstances in which it would not appear to us to. be desirable that’
the tnain qrgan of gavernment for India should be a.body.of Directors, resident in
England, and elected by-the holders of stock representing property in Indja, and
depending mainly for its valae upon the prosperous condition of that country;.and
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there is. scatcely any imaginable, case in.which -the existing Company must pot, =~

almost necessarily constitute the basis: of a.government of that description. . We
regard with consideration and respect.the position and interests of those by whom,
under the Directors, India is for the most part actually and immediately governed.
They and their connections form as it were a large family, which has claims on
India, founded in a long expenditure upon it of all that is valuable in life. They
only are qualified by information and experience to conduct by far the greater part
of its affairs ; and one of the principal points in all plans for the government ought to
be the preservation of all their real interests, and the securing of, their willing and
cordial assistance. :

45. 1f our suggestions should be thought deserving of further consideration, we
shall be happy to enter into more complete détails of what has been stated in this
lettér, in a very geieral and imperfect inanner, or to communicate any information
in our power respecting any other plan which may be thought preferable. ‘We are

strongly impressed, however, with the conviction that the trade with India being

free, there must necessarily be a greater resort to Bengal of British persons, and
a more numerous population imbued by them with British notions than can be con-
fined to Calcutta or its immediate heighbourhood, and that it is in the bighest degree
desirable to establish an uniform system of laws for all descriptions of persons in
such portions of the territories, as will admit of its being easily done and firmly
secured. Qur opinions differ as to the extent to which this might at present be
carried, and by one of us it is considered as a strong recommendation of the plan
of confining the immediate change to one province, that, except as to the putting
of British persons in the other territories on the sam¢ footing as the natives, it is in
perfect accordance with the principles and basis of bhe existing arrangements. The
creation of 8 province of Calcutta would be littie“more than an enlargement of the
boundaries of the town ; but by relieving the Supreme Court from the greater part of
its original jurisdiction, and making it principally a controlling authority, and by pro-
viding on the spot an efficlent legislative poiwer, it might be hoped that a much better
state of things would "be " established throughout the province: than has ever sub-
sisted within the town. '~ v . ‘ - e
46. We communicated a short time ago to the Governor General in Council

a rough draft of this Letter, together with other papers which had been called for in |

the course of a correspondence which has been going on for some time. The opi-

nions of the Government are opposed to the plan of establishing, within any one
district, a distinct system of law, Perhaps a further consideration and discussion,
of the subject will remove some misapprehensions on either side, and show that the

viewk of no party are very dissimilar from the rest. Atthis time the town of Calcuttais -

under a law at least as different from the rest of the Presidency, as it has ever been

intended that a province of Calcutta should ke, na more inconvenience is to be appre=~
khended from two different systems of law or government existing on the opposite banks
of the Hooghly than that which at present exists, nor than that which is found to
be very tolerable on those of the Rhine or the Maise. In practice it may be hoped
that in this way there would be .much less inconvenience than that which now is
occasioned by the different systems being carried about from place to place, as appen-
dant to the persons of the individuals of whom the several classes of the population -

are composed. 1f India indeed was an independent country, and a completely new °

systein of law was to be established in it, no reasonable person would think of putting
different parts of the country under oppasite systems of law. But the reasons of

one of the Judges for thioking that this should be done at present in Bengal in the

manner above stated, are, first, that it has long been one main feature of the existing

system ; secoodly, that although it scems to have become necessary that British per-

sons should be more freely admitted into the country, the time has not yet come
when they may be placed throughout the whole conntry on the same footing as the
natives; and, thivdly, if some portion of the territories be not set apart as a’con-
necting link and rivet with the United Kingdom, there may be some reason to

320. E. . ‘ : . .~ apprehend

.



V.
Legislativé
Councils 3

Courts of Justicej
Code of Laws.

188 AFFAIRS OF THE EAST INDIA COMPANY.

apprehend that the whole legislative and judicial powérs of Government would
assume a discretionary character, over which it would be impossible to exercise in
Europe any efficient control. Instead of laws, there might be merely a set of
loose reguiations, which, from the vastness and irregularity of their subject-matter
could not for many years, by any human efforts, be made universally applicable as
fixed laws, so that neither could any subject insist upon the execution of them for
his protection, nor could any controlling power in the United Kingdom say when
they ought or ought not to be enforced ; whereas, if a limited district were set
apart, a system Might be maintained within it as much subject to the control of the

-Crown and Parliament as any English colony is, and gradually what should have

tahen ruot there, might be spread over larger circles.

We are, &c.
(signed)  Charies Edward Grey.
Edward Ryan.

(A true copy.)

- (signed)  J. Thomason,
Offie Dep? Sec? to the Gov'.
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Jurisdiction as to testaments, 117.——(Judges of Supreme Court, Calcutta.)

Object of statute 13 Geo. 3, c. 63, to afford means of bringing territorial acquisitions
into subordination to Fort William, and under control of a Supreme Court, 120, 166——
Powers and jurisdictions given to Supreme Court by the statute, 122, 167——Regarding
conservation of peace, 123, 169 To hear and determine pleas, 125, 170——As a
Court of Oyer and Terminer, 125, 171 Constructive extent of jurisdiction under the-
statute, 125,171 Productive of contests, 126,171 Impression thatJudges exceeded
their authority erroneous, 125, 171 Limitations by statute 21 Geo. 3, c¢. 70, #b.———
Whole system of Provincial Criminal Courts not established by a power created by Crown
or Parliament, 127, 172——Present extent of jurisdiction of Supreme Court, 127, 172——
‘Writ of Habeas Corpus ad Subjiciendum, 127,173 Difficulties arising from decision of
Privy Council, 128, 173——Predicament of certain out-lying Factories, with reference to:
éxisting jurisdiction of Supreme Court, 128, 174 Impediments to Court, 129, 175,

-Inrespect to its process against lands in interior, 129, 175 Obscarity as to relation _
of Indian territories and East India Company to Crown and Parliament, 129,175~——Com~ ~
plicated state of law, 129, 175 Embarrassments arising from doubts as to sovereignty
of India, 130, 176——From doubtful application of statutes, ib.——From uncertain sense
of term  Briush subjects,” 131, 177——From improvident addition to jurisdiction,
132, 178——No plan for gradual assimilation -of British and Native systems, 5.
Effects of the separation, 133, 17g——Experiment of one barmonious system in a dis-
trict, 133,179——Difficulties arising from imperfections of Acts of Parliament and Letters.
Patent, 133, 179——Defects of statute 27 Geo. 3, ¢.70, . Variations between charters
of different King’s Courts, 133, i7g—Difficulties inherent in Court’s original constitution,
134, 180~——Imperfections. of Hindu law, tb———Hindu and Mahomedan law of pro-
perty, 135, 181 Difficulty of administering that law by forms of Sl:rreme Court, 1b.

Regulation of funds for superstitious uses, 135, 181——Case of Claude Martin, 16.«——
. Supreme Court not chargeable with delay or expense of suits, 136, 182——Remedies, ib.
Declaratory law as to sovereignty, and legal character and rights of+inbhabitants of

« India, 136,182 ——Experimental districts to be called * Province of Calcutts,” 137, 183 —
Difference of opinion of Judges on this point, 183——Proposed definition of jurisdiction
of Supreme Court, 138, -184——Governor-General to preside in. Court of Appeal, 138,
185 Proposed- subordination of Provincial Courts, 16.——Separation of judicial and
executive functions basis of plan, 139, 186——Effects on- British. settlers. and natives,
». 139, 186——(Judges q/XSuAi;em Court, Calcutta.) . )
v+ Objections tgfintrodirclion oftiew judiciary system in district, 144——Gradual reform-
atjon practicable, 146——Effects of settlement of Europeans in interior, 147 State-,
ment of business in several Proviocial Cguns, 148-—Employmeat of Native Judges, -
148——Shou]d be in subordjnation to European Judges, 149— -Tribunal between Zillah
" Courts and "$ourt of final jurisdiction. objectionable, 149 ——Restriction of appeals
Y . b, desirable,.
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Justick, Courts of —continued. . ’ o .
" " desirable, 14g——Jurisdiction of Court at Calcutta, tb.—~—Circuits practicable, #b.——
-(Governor General in Council.) o .. o
Practicability and advantage of experimental reform in province of Calcutta, 161.
A Judges qu Supreme Court, Caléutta.) :

Justice, Courts of, in provinces, established by Mahomedan government, not intended to
be abrogated by statite 13 Geo. 3, ¢. 633 120, 121, 166——Effects of the statute, 121,
166——Power of moulding Nizamut Adawlut into 2 more British form, $6.——Existence
of Provineial Courts noticed in statute 21 Geo. 3, ¢. 70, but no'court mentioned, 127, 172
——+Whole :zstem of Provincial Courtié not established by a'power created by Crown or
Parliament, ib. ' w0 e e . .

. -

N

Khoda Buksh, Case of, 44 49 e seq, 61,01 . . .

L.

Laws, Code of:. N
Defective state of law relating to jurisdiction, 1——Present and future ‘effects, 2——
Obstacles to remedy by Parliamentary enagtments, 2——-Criminal law administered by
Provincial Courts, 3.—(Governor ‘General sn Council.)
Anomalies arising from various laws, regulations, and institutions in India, 11:——
(John Pearson, Esq. Advocate General, Calcuita.) ’

Our Indian subjects amenable to two codes, 14, 26——Effects, 15 et seq;-—;(Hon.
C. T. Metcalfe.) . . ,
Statutes relating to India loosely framed, 38.——(Mr. J. W. Hogg.)

Difficulties arising from vegue and unsettled state of law, 48.——(Judges of Supreme
Court, Calcutta.) N

New and extensive system of laws grown up in provinces since 1781, g4—Great’
variety of subjects comprised in Government regulations, 55 Disorder of existing
system of local law remediable by dividing each Presidency into districts, 57 -Variety
of laws prevailing'in British India, 57——Future aggravation of evil, ib.——Periodical
digest of laws proposed, 58——A code practicable, applicable to -all persons, 77.
(8ir C. E. Grey.) '

Not intention of Legislature that natives of India should be subject to two codes, 84
—~——S8uch double effect exists, ib.~——(Sir J. Franks.) ) o

Difficulties arising from two systems of law in force within same dominion, g4——Con--
solidation of English, Hindu, and Mahomedan law into one code, 95.——(Sir E. Ryan.)

‘Formatjon of a general cbde for British India, 101.~——(Lord William Bentinck.)

" Confused state of law in India as to rights of persons, 1:1——Remedy difficult, 114
——Should be gradual, 112——Law of Sroperty, 1b———As tomoveables, might be made
uniform, by adopting the law of England, 112———As to immoveable property, more diffi-
cult, 113——Customary interests of immediate cultivators various and uncertain, 112——
“And the real obstacle to admission of British landholders, 112 Interests might be ad- -
justed gradually and in districts, 113 Proposed law of landed property, i6.——Rule-

: of primogeniture,113-——Law of private injury not difficult of arrangement, 114-—-Law of
pu\glic wrongs easily settled, 114——A penal code might be made in-a few months, 114.
s—{Judges of Supreme Court, Calcutta,) . T . ’
Complicated state of law in India, 129, 173——No plan for gradual assimilation ‘of
British and Native systems, 132, 178——Practicable 1f whole legislative and judicial
powers had been under one controul, ib. Experiment of one system might be made in
& district, 133, 179——A system of criminal law might be now established in greater
part of lndia, 138, 184.—(Judges of Sup Court, Calcutta.) :
Confusion in existing laws remediable only by a local legislation, 143——Innovation in:,
law of property unnecessary, ib-~——Native law of inheritance of moveable property simple,
143 English law of property might be adapted to Christian persons, 144——New rules
required as to testarentary law, 144 ——English criminal law might be adapted to India,
1 Objections to introduetion of a new code in a district only, ib. 3 to natives ;.
British subjects; commercial relations, 146——System improvable without arbitrary sepa-
ration of empire, 146——Sudden changes mischievous, 147 Effects of European set-
tlement in interior, 147 Would facilitate ends of iiustice, ib. Law of landed
property, 147——One code of law should be established for all personsand all places, 147",
——(Governor General in Council.) - .

" Change of law of property should be slow and cautious, 160——TImpossible to pro--
vide imwediately fixed laws for whole of India, 160——Practicability and advantages
of experimental reform in province of Calcutta, 161——(Judges of Supreme Court,.

o

Calcutia.) N . i
Cc3™ . LEcisLattve
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‘LEGISLATIVE COUNCILS :

Legislative power vested in Indian governments falls short of exigency, 2——A local
legislative authority a matter of most urgent expediency, 2——How to be constituted, 3
~—LKing’s Judges should form part, 3——Governor General in Council.)

Power of legislation entrusted to local government, 31—rConstitution of Legislative
Cauncil, 31 King’s Judges should taEe part in it, 31——Necessity of some local
legislative authority, 31——(Mr. Holt Mackenzie.)

A feneml power of legislation should be vested in some local Council, 38—
{Mr.J. W. Hogg.) : :

General power of legislation should not be given to Indian Government without
local check, 41— Legislative Council, on right principles, very desirable, 41—
Its constitution, 41 ——Chief Judge of Supreme Court should be a member, 41—
(Mr. A. Ross.) ’

Three distinct powers of legislation now vested in local governments of India, 54—
Not well defined, 54——Their exercise more extensive than f b{_ Parli t,
54——Large powers of legislation must e exercised i India, - 54, 56——The limits, £5.
——Regulations should be based in a Council, at which King’s Judges, or persons
appointed by Crown, should assist, with power of prevention, 55——Extent of legislative
power of Council, 56, 76——To all persons and all places, 56——Not to be elective, 57
Not 10 include any Indian persons, 57——Constitution of Council, 58——Its acts
should be fiable tb review, contraul and repeal, 58——And should be periodically formed
into one body of laws, 58——Power of legisiation in India should be secured much more
firmly to Crown and Parliament, 74, 76.°—(Sir C. E, Grey.)

Legislative powers of Governor General in Council, 7g——Advantages of a Legislative
Council for discussion_of regulations prior to_promulgation, 8o——Its constitution, 81
~—Should include King’s Judges, 81———Limitation of its powers, 81-——Objection
to union of legislative and judicial functions answered, 81——(Sir J. Franks.)

Defects of existing system, g6—Parliament cannot legislate for immediate exigencies
in India, 96——Legislative powers of .East India Company’s Government, g7——Short
of what exigency demands, g7——Authority in India competent to legislate for all
classes and places, expedient, g8——Constitution of Legislative Council, g7——Judges
of Supreme Court should form part, though not free from many and weighty objections,
99 Limitations of power oiP Council, g7 Governor General should have a veto,
100——And Judges; or a power of suspending, 100.——(Sir E. Ryan.)

Hopelessness of Parliament legislating for immediate exigencies of India, 100——
Necessity of maintaining subordination of local legislature to Parliament, 100——Mea-~
sures for practical enforcement of this Brinciple, 100—Constitution of Legislative
Council, 101 Should ist o of Ceuncil and Judges of King’s Courts
only, 101——A wveto should belong to Governor General, and a suspending power to
Judges, 101-—-Limitation of power of Council should be precise, 101——Promulgation
of laws, 101——(Lord W. Bentinck.)

Necessity of a local legislature, 102 Its constitution, {b.——1Its limitations, 103
Veto to be reserved to Governor General, and suspending power to Judges, ib.
~—(Governor General tn Council)

Legislative Council, 104——1Its constitution, ib.——Governor General in Council.)
Necessity of a local legislature, 106——Members should be appointed by the Crown,
106——Council should be gradually brought into operation, 106-——Heads of a Bill for
estahlishing Lezlslative Councils in the East Indies, 107, 141, 153.——(Judges of
Supreme Court, Calcutta.)

A Legislative Council suggested for province of Calcutta, 137, 183——Difference of
opinion of Judges on this point, 183——Might be employed for other territories here-
after, 138, 185 Its functions, 138, 185.—(Judges of Supreme Court, Calcutta.)

Local legislature the only remedy for confusion in existing laws, 143 And for
judicial reforms generally, 149.——(Governor General in Council.)

Amendments in clauses of Bill for Legislative Councils,-l5o—l5e.7:;(Judgu of
&

Supreme Court, Calcutta; and Governor General in Council.)

Nothing in principles applicable to conquests by Crown adverse to constitution of local
legislutures, 160——Imperial Parliament not the place for details of Indian legislation,
160——Local legislatures should be the ministers of Parliament, 160——(Judges of
Supreme Court, Calcutta.) )

M.

-Madras ; Assumption of jurisdiction by Supreme Court at, 16, 62. '
Murtin, Claude, Case of, 135. '
Morton against Mekdy Ali Khan, Case of, 59, 84, 89.
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