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DIRECTOR'S PREFACE 

This is the sixth of a series of studies dealing with the 
NRA undertaken by the Institute of Economics under 
the immediate direction of Leverett S. Lyon. The study 
is an analysis of the effects which Section 7(a) of the 
National Recovery Act had on the devdopment of the 
theory of collective bargaining in the United States, and 
of the growth of administrative institutions aiming to 
put the statutory requirements into operation. In order 
to give a comprehensive account of the devdopment, it 
is necessary to include labor boards, some of which (in 
fact, the most important) lay outside the NRA. . 

A large number of the many new developments in 
the sphere of industrial relations in this country since the 
summer of 1933 trace back to Section 7Ca) of the Re
covery Act. By affirming the right of the workers to or
ganize and to bargain collectivdy, that provision of the 
act stimulated among trade unions a concerted organiza
tional drive which called forth counter-movements on 
the part of employers. Those who drafted the act may 
have supposed that Section 7Ca) spoke for itsdf and that 
its intent was clear. But it soon became evident that the 
language of the statute was not at all clear and that its 
meaning had to be ducidated in the midst of the intense 
controversy which it aroused. This task of elucidation 
was undertaken at first by the NRA, but it soon fell al
most entirdy to a series of general and special labor 
boards, established in part under the NRA, in part in
dependently of that body. 

Between August 1933 and May 1935, the various 
Recovery Act labor relations boards tried to put specific 
content into the term "collective bargaining" as em-

vii 
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bodied in Section 7(a) of the NlRA. Although operat
ing independently, most of these boards reached similar 
conclusions and developed a more or less homogeneous 
mass of rules and practices which may be regarded as the 
body of a "common law" of collective bargaining. 
Despite some precedents, these developments repre
sented a new departure in federal policy on labor rela
tions. They indicate the direction in which labor relations 
seem likely to develop under the supervision and with 
the aid of the federal government. 

The present study is concerned with these new devel
opments. The authors have attempted to describe the 
principles and practices which the several labor boards 
evolved, and to explain the conditioning factors under
lying the interpretation of Section 7 (a) by these boards. 
The Labor Relations Act of 1935 was largely based upon 
the experience of the boards and projects a particular 
formulation of their working rules into the law of the 
land. The act was passed while this study was in press, 
and no attempt has been made to forecast its administra
tive or legal interpretation. 

In the preparation of this study the authors have been 
generously aided by the members and staffs of the vari
ous labor boards. They have had ample opportunities 
for observing the boards in session, for interviewing 
members, and for examining documents. For this aid 
they wish to express their deepest appreciation. 

Paul T. Homan and Charles O. Hardy have acted 
with Mr. Lyon as an advisory committee on the study. 

Institute of Economics 
July 1935 

EDWIN G. NOURSE 

Director 
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THE NlRA AND SECTION 7(a.) 



CHAPTER I 

THE BACKGROUND 

New as the "New Deal" may appear, many of its ele
ments have their roots deep in the past. This is especially 
true of the provisions of the National Industrial Recov
ery Act (NlRA) contained in Title I, Section 7, which 
deal with the right of workers to organize and bargain 
collectively. A brief survey of the main developments in 
labor relations since 1900 is thus required for a clear 
understanding of the problems raised by these provisions 
and of the questions of labor policy which are at issue 
today. 

PRE-WAR TRENDS 

Toward the close of the nineteenth century, industrial 
relations in the United States were almost entirely gov
erned by individual bargaining between employer and 
employee. Only small groups of workers in a few of the 
skilled trades had established trade unions as "going 
concerns" by 1900. The range of collective bargaining 
was severely limited, and collective agreements between 
unions and employers were few and far between.' 

Law and public opinion combined to hamper the 
growth of a system of industrial relations based on col
lective bargaining through trade unions. The turbulent 
labor movement of 1884-87 and the big strikes of 1892-
94" produced an intense public fear of and resentment 

I Uniom of molden, printers, bakers, iron and steel workers, carpeD
IOn, aod cigannaken bad local agreemen ... Regional aod district agn:e
menta were in force in .,It coal mining and r.Ulroad transportation.. 
The ave foundry agreement was nationaL Few collective agreementa 
... n: put into writing. Machinery for the adjustment of disputes under 
agreements wu generally scant and ineffective . 

• See Lewis L Lorwin, TfrII AtrUt'ianI Fu..r.u;o. of Lohor, '933. pp. 
30-37. 
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against trade unions. The general revolt against monop; 
olies, trusts, and combinations in restraint of trade, cuI. 
minating in the Sherman Anti-Trust Act of 1890: also 
played a part in the matter. The courts saw in trad~ 
unions monopolistic features similar to those of industrial 
combinations, and issued a series of decisions which put 
serious restraints on union activities. These decisions supS 
ported the individualistic theory of industrial relations: 
and were based on the idea that the right of individ~ 
to make contracts was the touchstone of social and in] 
dividual well-being.' * 

During the early years of the twentieth century, th4 
situation changed somewhat. Buoyed by a business boorrt 
and by the general trend towards industrial consolidal 
tion, many employers, eager to expand their market~ 
were willing to enter into agreements with unions i 
promised security against strikes. A number of trad 
agreements were concluded between national employers, 
associations and national unions. The National Civic< 
Federation was formed for the purpose of mediating i~ 
dustrial disputes and promoting collective negotiatio 
between employers and workers. The Industrial Com 
mission appointed by President McKinley made recom .. 
mendations in favor of collective bargaining in its repo 
published in 1901. President Theodore Roosevelt's in 
tervention in the strike of the anthracite miners in 1902; 
resulting in the establishment of the Anthracite Board o~ 
Conciliation, and ultimately in consolidating the strength· 

·26 Stat. L. 209 . 
• John R. Commons and John B. Andrew .. Principul of Lah., Leg;,., 

latio", J 92.0, p. 245'. But in 1898, Congrese pueed the Erdman Act ho 
Stat. L. 42,4) applying to interstate railroad traDlpOrtation, which, illtel' 
alia, prohibited requiring aDti~uDjoD promises as a condition of employ. 
ment. This provision of the law was held DIlCOnstitutional in Adair v. 
U. S., 208 U. S. 161 (1901). A Kansas state law to limilar effect W3I 
held unconstitutional in Condge v. KJlllIIU, 236 U. S. I (1915). 
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of the United Mine Workers of America, gave official 
approval to the idea of collective bargaining. The Ameri
can Federation of Labor, which emerged during the 
1900's as the accredited representative of organized labor 
in the United States, was hopeful that the principles of 
collective bargaining might be extended to all industry. 
To achieve this end the A. F. of L. was willing to abro
gate the anti-trust laws, not only because the courts had 
been turning these laws against the trade unions, but also 
to permit employers' associations to deal more readily 
with labor organizations. 

A radical reversal in the situation occurred between 
1904 and 1908. Three large national employers' asso
ciations---the National Association of Manufacturers, the 
Citizens' Industrial Alliance, and the American Anti
Boycott Association--and also a number of employers' 
associations in particular trades started a legal and eco
nomic drive against trade unions. Pitted against the em
ployer groups were the now numerous international craft 
unions headed up in the A. F. of L. It was during this 
period that the employers, with the aid of their lawyers, 
formulated most of the arguments which are current 
today against such union practices as limitation of ap
prentices and output, interference with the employer's 
right to hire and fire, alleged corruption of "walking 
delegates" and "business agents," violence in strikes, the 
boycott, inter-union jurisdictional disputes, and above all 
the closed shop. The arguments were that practices such 
as these increased labor costs; undermined morale in the 
shop; interrupted production; penalized the more scru
pulous business man; and violated those fundamental 
principles of constitutional law, the ''inalienable'' rights 
of "property" and "liberty." 

The five years preceding the outbreak of the World 
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War witnessed a considerable extension of trade union
ism, as well as new developments in the forms and meth
ods of collective bargaining." Large groups of semi
skilled workers, until then unorganized, succeeded in 
forming new types of unions which called for a modifica
tion of some of the older union methods. New schemes 
of "industrial self-government" were developed in the 
garment trades while the practice of arbitrating disputes 
through bi-partisan boards of employers and workers w~ 
applied on a larger scale than ever before in the building 
trades, the printing industry, and elsewhere. There was 
much talk during these years that industry could govern 
itself by developing a system of law based on its own 
special needs and administered through special agencies 
of its own, and that employers and workers could settle 
their difficulties by adjustment machinery introducing 
such new devices as "protocols of peace," the "prefer
ential union shop," and permanent boards of arbitration 
with paid impartial chairmen. 

In 1914 the A. F. of L., under the favorable auspices 
of the Wilson Administration, then friendly to organized 
labor, brought about the passage of the labor provisions 
of the Clayton Anti-Trust Act." This was regarded as a 
far-reaching legislative triumph for trade unionism in its 
struggle against the courts, which had turned the Sher
man Anti-Trust Act against trade unions. The Clayton 
Act professed to exempt trade unions from the force of 
the Sherman law by declaring in Section 6 "that the labor 
of a human being is not a commodity or article of com
merce," and that "nothing contained in the anti-trust 
laws shall be construed to forbid the existence and opera
tion of labor .•• organizations .•. or to forbid their in-

• For the chanaer and "".... of this movement, ... Lorwill, Till 
"menc- Federal;""./ I..b .... Chap. v . 

• ]1 SQL L. 7]0. 
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dividual members from lawfully carrying out the legiti
mate objects thereof." Moreover, Section 20 of the Clay
ton Act purported to limit the power of the rourts to 
issue injunctions in labor disputes.. Because of its later 
interpretatioo by the rourts. the Clayton Anti-Trust Act 
neither relieved the unions from their liabilities under 
the Sherman law nor seriously inhibited federal judges 
from issuing lahor injunctions.' In 1914, however, the 
unions were hailing the Clayton law as a "Magna. Charta 
of labor." 

The years preceding America's entry into the World 
War were years of widespread labor unrest. During 
1915-16 there occurred a growth of labor unions and an 
increase in strikes stimulated 1argeIy by the upsurge in 
production and employment attributable to war orders 
from abroad accompanied by rising prices. Not only the 
A. F. of L but also the radical labor organizations out
side its ranks. principally the Industrial Workers of the 
World. were forging ahead. The ooincidena; as well as 
the undoubted interconnection of these developments. 
led many employers about this time to consider the p0s

sibilities of alternatives to trade unionism. Thus in Octo
ber 1915, as a result of a violent strike the year before 
in its mines. the Colorado Iron and Fud Companyestab
lished one of the pioneer employee representation plans 
in the United States.· This plan was destined to become 

'For a m.c..ioa of .... kgaI .............. of .... __ laws oa 
trade .......... _ A.. T. M ...... Orr..o...J IMor __ 1M ~ '9'S. For 
a dioatotiaa of ....... of iIIj_ ill labor otispat<s, ... FcIiJ< F taak· 
nm.r_ NathaaG......, T""IMorl~ '91"-

• n.. platt _ drriood by W. L MacbDzio KiD&'. £am..r Mittioaa 
of Labor _ ~! PratUor of c-.do, at .... _ of 

Jolut D. Rochf.Ikr. Jr. n.. opentioto of .... platt op 10 '9"4 is e1ab
orately di.n.d ill _ of .... R-n &age Fo .... d ...... JadustriaJ 
Rdatioao Snodiet, ..... M. 5<1-' _ Maty V .. It1ouk, E_~ 
R~ ior C-..I M~ '9_ -no m. ~~_ 
pw--Filate eo.op..a.;.., ~ .......mgJy atabIisII<d ill 
'1')1 by W .... Filate -. __ ~_ 
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the forerunner of many shop committees, works councils, 
company unions, and other plans in later years. 

TIm WAR EXPERIENCE 

After the United States entered the World War, it 
became necessary to reorganize production in terms of 
military needs and to assure the continuous movement of 
armaments, munitions, raw materials, and supplies. To 
obtain these ends, a moratorium on labor disputes was 
essential. But organized labor was determined to protect 
existing union standards, to extend organization as much 
as possible, and to obtain representation on government 
boards dealing with war production. Employers in con
trast were opposed to measures that might strengthen the 
labor unions. 

For a short while after America's entrance into the 
war, the government managed to maintain a balance 
between these conflicting forces. Government adjustment 
boards dealing with wages, hours, output standards, and 
employer-employee relations were established in the in
dustries which had a direct bearing on war production. 
On these boards, organized labor was given representa
tion. But labor unrest nevertheless grew alarmi!\gly. 
Most of the strikes during 19 I 7-18 occurred in .the 
building, metal, and clothing trades, but many industries 
and areas until then undisturbed by industrial disputes 
were also affected. 

The causes of this labor unrest lay primarily in the 
industrial strains created by the war. New industries were 
being organized from the ground up, and old industries 
were growing at tremendous speed. There were large
scale geographic shifts in the distribution of factories and 
workers. War contracts on a "cost-plus" basis led tl) 
bidding up for the services of such workers as were avail
able in the market, especially skilled workers. Without 
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a nation-wide system of employment bureaus to guide 
them, men went from place to place in search of the 
highest wages. Wages ~ost industries, although mov
ing upward, lagged behind retail prices and the rapidly 
advancing cost of living. 

In the summer of 1917 President WIlson appointed 
a Mediation Commission to investigate into and effect a 
settlement of some of the most troublesome labor dis
putes of the time: in the California oil fields, the Arizona 
copper mines, the packing industry, the Pacific Coast 
telephone industry, and the lumber camps of the Pacific 
Northwest. The Commission issued its findings in Janu
ary 1918. In summing up, it recommended that the gov
ernment commit itself to a national labor relations policy 
based on three principles: first, that some form of collec
tive bargaining between workers and management be de
clared to be indispensable; second, that a continuous ad
ministrative machinery be established for the orderlyad
justment o(labor disputes; and third, that a single cen
tral board be set up for the duration of the war to give 
a unified direction to labor policy. The Commission also 
urged that the trade unions should cease all practices 
tending to restrict maximum output. 

In accordance with these recommendations, and in 
view of further experience with various committees and 
conferences, the National War Labor Board was estab
lished in April 1918." This Board was to have a dual 
function; (I) to mediate and conciliate in labor disputes 
threatening war production; (2) to act as a court of ap
peals for the special government adjustment agencies 
created in different industries. The War Labor Board 
was composed of twelve members; five chosen by em
ployers' associations; five by the A. F. of L; and two 

• For a bislory aDd amIy-sis of the .... rt of the Board, ... u. s. B __ 
01 Ubor Sutistia B.JleIioJ No. "7. 
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"public" representatives, one selected by the members 
for industry, the other by the members for labor. 

The principles and policies to guide the Board were 
formulated in a series of propositions as follows: 

I. There should be no strikes or lockouts during the war. 
2. The right of workers to organize in trade unions and to 

bargain collectively, through chosen representatives, is recog
nized and affirmed. This right shall not be denied, abridged, or 
interfered with by the employers in any manner whatsoever.'· 

3. The right of employers to organize in aswciations or 
groups and bargain collectively, through chosen representatives 
is recognized and affirmed. This right shall not be denied, 
abridged, or interfered with by any of the workers in any way 
whatsoever. 

4. Employers should not discharge men for membership in 
trade unions, nor for legitimate trade union activities. 

5. The workers, in the exercise of their right to organize, 
shall not use coercive measures of any kind to induce workers 
to join their organizations, nor to induce employers to bargain 
or deal therewith. 

6. In establishments where the union shop exists the same 
shall continue and the union standards as to wages, hours of 
labor, and other conditions of employment shall be maintained. 

7. In establishments where union and non-union men and 
women now work together and the employer meets only with 
employees or representatives engaged in the establishments, the 
continuance of such conditions shall not be deemed a grievance. 
This declaration, however, is not intended in any manner to 
deny the right, or discourage the practice of the formation of 
labor unions, or the joining of the same by the workers in said 
establishments as guaranteed in the last paragraph, nor to pre
vent the \Var Labor Board from urging, or any umpire from 
granting, under the machinery herein provided, improvement of 

-In construing propositioDli a and ). the War Labor Board developrd 
in many decisions the doctrine that IDa jority rule mould govern col. 
lective bargaining (Dockets No. 111, I:U, 119. 1)0,27'" 297, 391. 
641). In its outstanding decision, the BridgqK)rt Munitions cue, Ibe 
Board formulated a plan of collective bargaining procedure expres1y 
b3Jed OD majority rul. (Dock .. No. ,].). 
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their situation in the malta" of wages, hours of labor, ... other 
conditi ...... as shall be found desirable £rom time to time.. 

8. EsIablisbed safeguards and regularioos for the prota:rioo 
of the heahb and safay of the worker.; shall not be relaRd.. 

The National War Labor Board continued in exist
ence for over a year, from April 8, 1918 to May 1919, 
but its main activities were concentrated within the period 
of active hostilities. The guiding role of the Board's 
strategy was to maintain the StllllSS quo in industrial re
lations. U Where trade unions had existed before the crea
tion of the Board, the employer was to bargain collec
tively with the union. But where no trade unions had 
earlier existed, the Board avoided any action which might 
force trade unions on non-umon employers.. Neverthe
less, the tendency of the Board's awards was to stimulate 
collective bargaining through trade unions. Of a total of 
490 awards by the Board, 226 provided for collective 
bargaining either through trade unions or shop commit
tees. In some cases wherein the question of collective bar
gaining was not originally involved--that is where dis
putes were confined to wages, hours, and other working 
conditions--in order to avert future controversies, the 
Board directed the establishment of a system of collective 
bargaining through shop committees. 

Union recognition was the most perplexing issue with 
which the War Labor Board had to deal It did not try 
to force employers to recognize unions in shops where 
no union had been recognized before.. Nevertheless it 
sought to permit the employees the widest latitude in 
selecting their representatives. The Board, by way of 

-It _ all doe caoior ....... dUll otnI<gJ _ dia:t bemae doe A. F. 
of L agreod ID refnia &- """"'JI<iug ... orpm..e .............. far 
!he cIunbo. of !he war __ • Tile A. F. of L ... of doe bc\iof 
..... an.. !he war load eacIrd it -w ... .w. ... "aptarc'" doe .... 
ClOIIDciJs ... up by doe BoanI. FCII' _ cqmooioa of doe A. F. of L alii-
tude, - 4 ___ F~ ~ .,.1, PI'- 109-'0.. 
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compromise, ruled that meeting with union workers did 
not constitute "recognition."" In dealing with disputes 
in establishments where unions were not recognized, the 
Board's formula was to recommend the establishment of 
a shop committee, and to hold that it was the employer's 
duty to negotiate with the representatives of such com
mittee. The shop committees were to be elected by secret 
ballot'" 

The shop committees initiated by the Board met with 
only limited immediate success. Employers opposed 
them as a possible entering wedge to trade unionism. 
Nevertheless, the shop committee movement made a cer-

U In view of the importance of the issue of union recognition the fol
lowing ruling of the Board in the case of the Omaha and Council Bluff. 
StJ'eet Railway is of interest: 

"The words 'recognition of the union' have had arti6cial and an im
proper meaning given to them by employer .. They have been too technical 
in their treatment of committees of their employees who have come to 
them to represent their union employees, when they have said to lUeb a 
committee 'Do you represent the union' and 'if you do we decline to 
deal with you.' The question i. Dot whether they represent the anion. 
The question is whether they, being employees represent other employees, 
and if that it the fact, their mere reEwa1 to say that they do Dot represent 
the union or their admission that they do, does not imply a contract 
dealing with the union or any organization in the eentIe in which the 
War Labor Board understands the term." (U. S. BUI'eafI 0/ Labor SWisliel 
Bulletin No • • 87. pp. 66-67.) 

U On Oct. 4, J 9 I 8 the joint chairmen of the Board approved a plan 
fe:, election of shop committees which provided for the selection of one 
committeeman for each J 00 employees in each department or section of 
the shop, for the Domination of candidates, for the holding of e1ectionll 
in the shop or such convenient building at the chief examiner .hould 
decide. ElectioIll were to be by secret ballot and the foremen and other 
officials of the company were to refrain from being pzaent at elcctiona. 
After the first election, the procedure might be changed by agreemcnt: 
between the employer and the committee. In awardt made tubeequent 
to the formulation of thi. plan, however, modification of the original 
plan WaI umally made to fit the particular circumstances. UJUalIy the 
awards provided for the election of three committeemen to a depart .. 
ment even if it were composed of a small number of men, rather tban 
J 00 men. In lOme cateS aeveral departmentl were combined under one 
representation. ' 
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tain amount of headway, thanks to the Board, and be
came in the sequel the nucleus for many of the company 
unions established during the immediate post-war pe
riod.'• 

Where the War Labor Board was primarily concerned 
with iD.dustrial disputes, the War Labor Policies Board, 
organized in May 1918, tried to develop a set of prin
ciples to guide the wage and employment policies of the 
government war agencies. These principles were con
ceived of as a "labor code" which could be extended in 
time to all industry. The "code" provided for an eight
hour day, a minimum wage, extra pay for overtime" 
legal holidays, and wage differentials. In so far as the 
settlement of disputes was concerned, the "code" con
templated a series of adjustment agencies working in 
close co-operation with one another, and co-ordinated 
into a permanent and unified system. 

The War Labor Policies Board hoped that the Presi
dent would proclaim these principles as a permanent 
basis for a system of industrial relations in the United 
States. But President W.Ison delayed considering them, 
and after the Armistice they were shelved. 

1HE PERIOD OF "RECONSTRUCJ10N" 

Nearly two years of government intervention in in
dustrial relations extended the principle and practices of 
collective bargaining in industry. The government ad
justment boards promoted collective agreements in the 
industries in which they were established. The War 

lilt iI noteworthy, in view of CUI1"eD.t controversies between propo
DeDtl of majority rule and proportional representation, that the War 
Labor Board advocated majority rule in its formulation of a general 
plan for electing shop commi ...... See Reto" of Seerel4ry .f N.uiMJal 
W"" lAbor B.",,4 '" IIu Seere"",", .f lAbor for IIu Tuelw Mo1fllu 
EIIIlU M"7 31, "'9, p. 61. 
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Labor Board directly and indirectly promoted trade 
unions and shop committees.'" The United States Rail
road Administration, which took over the railroads for 
the time being, signed national agreements with the rail
road brotherhoods and with the craft unions in the repair 
shops. 

Nevertheless, large sections of organized labor, espe
cially the unions of skilled craftsmen in the American 
Federation of Labor, became impatient with government 
regulation. Their traditional distrust of government in
tervention was now strengthened by their feeling that the 
government boards had exercised a restraining influence 
on efforts to raise wages,'" At the same time employers 
and business men also demanded that government con
trol be ended, on the ground that the activities of the 
government boards were helping to spread trade 
unionism. 

With the approval of both organized labor and em
ployers, the war-time industrial boards and agencies were 
allowed to go out of existence soon after the war ended. 

U According to a survey made by the National Industrial Conference 
Board in 1919, out of the total %%5 worb COUOM then in existence, 86 
had been established by the War Labor Board. Virtually all of the works 
councils were formed after Jan. I, 19] 8. 

M In November J 918, the National Industrial Conference Board, the 
Metal Trades Department of the American Federation of Labor, and 
the War Labor Policies Board reached an agreement to establish a 
national metal trades board for the ttabilizatioD and control of wages, 
hOUri, and conditioJll, in the metal trades. President Wilson was expected 
to issue a proclamation establishjng the board. But the A. F. of L. at itt 
convention lOOn afterwards disapproved of tbe tcheme. The Katemcnt 
of the convention was as follows: "While accepting and IUpporting 
during the war all agencies, private and public, to aid in adjusting 
differences between employer and employees, whether in governmental 
or private establishments, the worken cannot yield to governmental 
agencies the power to control wages, hours, and conditionl of employ
ment!' The project was dropped. On January :1, 1919, Mr. Gompen 
told the Senate Committee OD Education and Labor that the organized 
worken did DOt want a national tribunal to deal with industrial dil
putes, since lOch procedure might develop into compulsory arbitration. 
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At once both sides found themselves engaged in the 
greatest industrial battle witnessed in American history. 
The number of labor disputes in 1919 was 3,630, and 
they involved 4,160,000 employees. In 1920, there were 
3.411 disputes involving 1,463,000 workers. Many of 
these strikes overleaped the boundaries of shop and 
factory and swept into their orbit basic questions of in
dustrial organization and economic policy, which were 
part of the general movement for "reconstruction." 
There was an enormous volume of talk about the "new 
world" which the "war for democracy" was to usher in. 
A vague but widespread feeling was at large that funda
mental economic and social changes were imminent, and 
that these changes would raise labor to a new and higher 
status. 

In October 1919, Pr!!Sident Wilson convened in 
Washington a National Industrial Conference to form
ulate principles for a "genuine and lasting co-operation 
between capital and labor."" The conference met in a 
tense atmosphere. Several hundred thousand iron and 
steel workers were on strike under radical leadership. 
The United Mine Workers were on the verge of calling 
a strike in the soft coal industry and were demanding 
the nationalization of mines. The railroad unions were 
agitating for national ownership and management of 
the railroads, under the proposed Plumb Plan. Major 
strikes were in force in the garment industries, in the 
building trades, among shipping and dock workers, and 
in cotton textile mills. The membership of trade unions 
was increasing by leaps and bounds. The radical elements 
in the labor movement were seemingly gaining strength 
and were vociferous in their demands for industrial 

II' The conference was composed of an employen' group of 17 mem
beni of a labor group of 19 membeR; and of a public group of 2.J 

individuals elected. by the President of the United States. 
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unionism, general strikes, a political labor party, social 
legislation, workers' control in industry, and the recog
nition of Soviet Russia. The American Federation of 
Labor was trying to stem the tide of labor radicalism 
by offering a moderate program of "reconstruction" in 
which were stressed the rights of workers to organize 
and to be represented by trade unions in their negotia
tions with employers. 

The National Industrial Conference soon came to 
grief because the employer and labor groups could not 
agree on the meaning and methods of collective bargain
ing. Three days after the conference opened, the labor 
group introduced a resolution of eleven points propos
ing an industrial program acceptable to labor. The fol
lowing were the points of particular interest: 

I. The right of wage earners to organize in trade and labor 
unions for the protection and promotion of their rights, in
terests, and welfare. 

2. The right of wage earners to bargain collectively through 
trade and labor unions with employers rtgarding wages, hours 
of labor, and relations and conditions of employment. 

3. The right of wage earners to be represented by represen
tatives of their own choosing in negotiations and adjustments 
with employers in respect to wages, hours of labor, and rela
tions and conditions of employment. 

4. The right of employers to organize into associations or 
groups to bargain collectively through their chosen representa
tives in respect to wages, hours of labor, and relations and con
ditions of employment. 

5. A method should be provided for the systematic review of 
industrial relations and conditions by those directly concerned 
in each industry. To this end, there should be established by 
agreement between the organized workers and associated em
ployers in each industry a national conference board, consisting 
of an equal number of representatives of employers and workers, 
having due regard to the various sections of the industry and the 
various classes of workmen engaged, to have for its object the 
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consideration of all subjects affecting the progress and well
being of the trade, to promote efficiency of production from the 
viewpoint of those engaged in the industry and to protect life and 
limb, as well as to safeguard and promote the rights of all con-
cerned within the industry. • 

With a further view of providing means for carrying out this 
policy, the federal government, through its Department of Labor, 
should encourage and promote the formation of national con
ference boards in the several industries where they did not 
already exist. To encourage still further the establishment of 
these national conference boards in each industry, these con
ference boards should be urged, whenever required, to meet 
jointly to consider any proposed legislation affecting industries 
in order that employers and workers might voluntarily adopt 
and establish such conditions as were needful, and might also 
counsel and advise with the government in all industrial matters 
wherever needful legislation was required.lB 

The employer group opposed this resolution on the 
ground that, as used by the labor group, the terms "right 
to organize" and ''bargain collectively" meant organi
zation in and bargaining through trade unions exclu
sively. The employers were willing to grant collective 
bargaining but only through some form of shop coun
cils or the equivalent thereof; that is, a system where
under the representatives would be chosen from the 
workers in the establishment. The representatives of the 
public tried to mediate the differences between the par
tisan groups, but without success." President Wilson was 

• ne other points of the program demanded an eight-hour day, 
extra pay for o..,rtime, legal holidays, the abolition of ehild labor, and 
a living wage. 

• The foUowing _goo from the ie .. er to the Presideut by the 
publie group which appeared in the N.." York TUtus, Oct. '5, 1919, 
are worth quotiug: 

"The importaut priucipie of coUecti.., bargaining cannot be sharpiy 
oeparated from other eiements of the great probiem of the relation of 
employer and employee. The right of organization, the protection in 
the ""ercioe of their lawful rigbts, of thooe who -t to organize the 
worken, the careful ddinition of the various forma of organization 
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also unable to break tbe deadlock, and the conference 
collapsed. 

At tbe suggestion of the public group, President Wil
son named a commission to consider the problems which 
had caused tbe collapse of his conference. This commis
sion was composed of public representatives only. It is
sued a preliminary report on December 29, 1919, the 
main recommendation of which was the establishment 
of a system of tribunals to investigate and adjust in
dustrial disputes. Arbitration was to be compulsory in 
the case of public utility industries; elsewhere the right 
to strike was to be preserved. The American Federation 
of Labor opposed the plan. The controversy led no-

through which the right may be exercised, and the machinery necclI2ry 
for the adjusting of disputes arising in connection with that right mult 
all be taken into account in their proper relation. 

"We believe that the experience of thill conference, and of umilar 
conferences elsewhere, clearly showed the futility of attempting to deal 
with this great question in a piecemeal way by adopting detached and 
unrelated resolutions. The only efficient method in our judgment it that 
of formulating a comprehensive and systematically developed program. 

"We believe that the right of worken to organize for the purpose of 
collectively bargaining with their employers through representative. 
of their own choosing, cannot be denied or assailed. AI repraentative. 
of the public, we can interpret thit right only in the lente that wage 
earners must be free to choose what organizatioD or atIOCiatiou, jf any, 
they will join for thi. purpose. 

"In the recognition of the right of worken to organize, to be repre
sented by representatives of their own choice, diBiC\llties will from time 
to time arise. We believe that it will be possible for a properly con
stituted arbitral authority to adjust such difficulties with jUJtice and 
fairness to aU parties concerned. 

"It is impossible to di.tlClla in detail the numeroUl acheDlel for aBord
ing to worken representation in the regulation of the conditionl of 
la.bor, the plan for profit sharing, the many fOrllll of &hop councils, and 
the like. We respectfully ouggest that • very great oema: could be ren
dered to the natioD, employen and employees alike, if in the Department 
of Labor the... we ... established a bureau for the purpooe of gathering 
and making available accurate information concerning aU such experi
.I8entJ and their results. Such a bureau could give expert advice and .... 
listance to any penon desiring to undertake plam for bettering labor 
conditioDl in particular establ.iahmentL" 



THE BACKGROUND 19 

where. The commission submitted a final report to the 
President in March 1920. This had no practical effect 
whatever. The goverrunent for the time being ceased 
its fruitless efforts to bring labor and capital into a com
mon enterprise for defining a national labor policy. 

POST·WAR DEVELOPMENI'S 

After reaching a membership peak in 1920, the Amer
ican trade union movement was forced into retreat by 
the depression of 1920-21, by the concerted anti-union 
drive of employers' associations, and by a series of ad
verse ca.urt decisions." By 1923 the membership of the 
A. F. of L. had fallen from over 4 million to less than 
3 million'" Thereafter until the depression years it re
mained stagnant between 2.7 and 2.9 million. Except 
in a few industries, the unions lost in power; and the 
system of collective bargaining through trade unions was 
very much reduced in extent and importance. More
over the post-war decade witnessed a striking develop
ment of employee representation plans and of various 

,devices for personnel management which seemed to in
dicate that trade unions might possibly cease to be of 
importance in American industry. 

While losing in membership the trade unions never
theless gained several legislative and legil victories. The 
first notable gain was the passage of the Railway Labor 
Act in 1926 .. ' Two provisions of this act were especially 

• See Lorwin, Th. Amwican Feder""",, ./ Lab.,., Cliap. IX. 
.. For general otatistical materials, ... Leo Wolman, Th. Grow" 

,of AtIIUiam Trw U"wIJl, z88o-,,23, J9Z4--
.. 44 Stat. L. 577. The Tranzpnrtation Act of '9'0 (4' Stat. L 456) 

hod earlier provided that all rai1road labor "dispntes shall he consid
ered and if possible, decided in conferenCes between representatives desig
nated and authorized 80 to confer by the carriers, or the employees •.. 
thereof directly interested in the dispute." (Sec. 30'.) To implement 
this act, the United Stat .. Railro2d Labor Board waz estahlished. Rely. 
ing- OIl Sec. 301, the Board enunciated majority rule in la~ as 



20 LABOR RELATIONS BOARDS 

significant. The first provision of Section 2 made it the 
mutual duty of the carriers and their employees "to 
exert every reasonable effort to make and maintain 
agreements concerning rates of pay, rules, and working 
conditions." Provision 3 of the same section stated the 
rights of the workers to choose representatives for pur
poses of collective bargaining in language which was to 
serve as a model for subsequent legislation. The pro
vision read: 

Representatives, for the purposes of this act, shall be desig
nated by the respective parties in such manner as may be provided 
for in their corporate organization or unincorporated associa .. 
tion, or by any other means of collective action, without inter
ference, inll uence or coercion exercised by either party over the 
self-organization or designation of representatives by the other. 

In 1930 this provision was the occasion for a United 
States Supreme Court ruling generally regarded at the 
time by American trade unions as their most notable 
triumph in the struggle against company unionism. In 
1927 the railway clerks' union, basing its action on Sec
tion 2 of the Railway .Labor Act, brought suit for in-

follows: "The majority of any craft or class of emptoyea shan have 
the right to determine what organization shall represent memben of 
luch craft or class. Such organization .hall have the right to make an 
agreement which shall apply to all employees in such craft or da ... No 
such agreement shall infringe, bowever, upon the right of employees 
not memben of the organization repreaenting the rna jority to present 
grievances whether in penon or by representativel of their own choice." 
(lnternolional Association of Machinists v. Atchison, To,e" MIll Stmta 
Fe RIIibwtry, Decision No. 119, 2 U.S. RRLB '7, 96.) To thit venion 
of majority rule, substantially identical with that later read into Sec. 
7(a) by the Recovery Act labor boards, the Railroad Labor Board held 
consistently. (See DecisiODI Not. J73, J 74, %J8, %%0, and 3J J7.) Two of 
the majority rule cases came before the U. S. Supreme Court, which re
frained from ruling on the rightl of the parties in interm, but which 
held, nevertheless, that the general principles aflirmed by the Board 
were "just and rcaaonable!' PennIY","";' R.R. v. U.s. RRLBJ %61 U.S. 
7' ('9'3); PnmIYr-m. F.tIer.w" No. 90 v. p""""hHtm. R.R. Co., 
.67 U.S. '03 ('9'S). 
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junction against the Texas and New Orleans Railroad 
Company. The company was charged with having vio
lated the Railway Labor Act by seeking to replace the 
trade union by a company union as the representative for 
collective bargaining. The trial court granted an in
junction restraining the company from interfering in the 
choice of representatives. The railway company failed 
to comply, and after contempt proceedings, the trial 
court issued a mandatory order for the disestablishment 
of the company union as an agency for collective bar
gaining. This order was upheld, first by the Circuit Court 
of Appeals, and finally in 1930 by the United States 
Supreme Court." The Supreme Court held unanimously 
that the attempt of the employer to impose a company 
union upon his employees constituted interference with 
their right to designate representatives for collective bar
gaining." 

A further step in favor of the trade union movement 
was taken by Congress in 1932 with the passage of the 
Norris-LaGuardia Anti-Injunction Act;" The act con
tained a declaration of policy which was particularly sig
nificant and which read: 

••• Under prevailing economic conditions, dev~loped with the 
aid of governmental authority for owners of property to or
ganize in the corporate and other forms of ownership associa-

• Texas and NIJW Orleans R.R. Co. v. Brotherhood of Raiz."ay and 
Steamship Clerk" 2S. U.S. 548 ('930)' 

M Chief Justice Hughes, writing for a unanimous court, observed: 
''The legality of collective action on the part of employees in order to 
safeguard free choice is not to be disputed. It has long been recognized 
that employees are entitled to organize for the purpose of securing the 
redress of grievances and to promote agreements with employers relating 
to rates of pay and conditions of work .... Congress was not required 
to ignore this right of employees but could safeguard it and seek to 
make their appropriate collective action an instrument of peace rather 
than of strife. Such collective action would be a mockery if representa
tion were made futile by interference with freedom of choice." 

·47 Stat. L. 70. 
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tion, the individual unorganized worker is commonly helpless 
to exercise actual liberty of contract and to protect his freedom 
of labor, and thereby to obtain acceptable terms and conditions 
of employment, wherefore, although he should be free to decline 
to associate with his fellows, it is necessary that he have full 
freedom of association, self-organization and designation of repre
sentatives of his own choosing, and that he shall be free from 
the interference, restraint, or coercion of employers of labor, or 
their agents in the designation of such representatives or in self
organization or in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection •••• M 

The language of this declaration was truly extraordi
nary. It expressed a thoroughgoing change of previous 
legislative policy with regard to labor organization. The 
act was premised on the idea that there could ordinarily 
be no equality or liberty of contract between employer 
and employee except on the basis of organized and col
lective bargaining. That the act contemplated collective 
bargaining in accordance with trade union practices is 
clear from the fact that it was sponsored by the A. F. of L. 
and that specific provisions were directed against many 
of the practices whereby the courts in the past had made 
it difficult for trade unions to organize and to carry on 
their activities. 

The Anti-Injunction Act was passed at the depth of 
depression, when trade unionism in the United States 
was at a very low ebb. Such action by Congress is ex
plained in part by the desire of the party in control to 
meet the political exigencies of an approaching election 
under conditions of economic stress. But it also indicated 
a change in the attitude of Congress with regard to in
dustrial relations; a change induced by the new interest 
in economic and social reform which grew out of the 
debacle of 1929 and the years of depression. 

• It may be noted that much of the language of See. 7(a) of the 
Recovery Act ulifted bodily from thU declaration of policy. 
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nIB EVE OF nIB NIRA 

On the eve of the passage of the National Industrial 
Recovery Act, the situation with regard to collective 
bargaining in American industry was spotty and con
fused. Collective bargaining by trade unions was effec
tive over a limited area of American industry. At most, 
not over 3 million workers, including A. F. of L unions, 
the railway brotherhoods, "left-wing" unions, and a 
small number of independent unions, were operating un
der collective agreements with their employers. This 
was from 10 to 15 per cent of the theoretically or
ganizable groups of wage earners and salaried workers. 
The A. F. of L unions still maintained a strong position 
in the building and printing trades, and in a number 
of miscellaneous skilled occupations. The coal miners' 
union, long the most powerful international union in the 
A. F. of L., seemed to be crumbling, and the semi-in
dustrial unions in the clothing trades were apparently 
losing their hold. 

Most of the basic mass production industries were 
closed tight against trade union organization. In the iron 
and steel industry, the union was restricted to a handful 
of skilled workers in a few tin-plate mills. There were 
no unions in the automobile industry. Trade unionism 
was practically non-existent in the public utility enter
prises except on street railways. On the railroads, the 
train service workers were solidly organized in the 
brotherhoods. But in the shop crafts, company unions 
were numerous. Moreover, many occupations had never 
been seriously affected by the trade union movement. 
Such were the unskilled workers in the mechanical occu
pations, "white-collar» workers, and agricultural labor
ers. In brief, trade unionism was confined to groups of 
semi-skilled and skilled workers, organized more along 
"craft" than "industrial" lines. 
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At the same time, about a million and a half workers 
were organized under company unions. Some of the 
employee representation plans were leading a fairly ac
tive existence.27 But with the onrush of the depression 
many company unions had become inactive. 

Most of the collective agreements made by trade 
unions were of a strictly local character. Even on the 
railroads agreements were negotiated between individual 
carriers and district federations of crafts. In the vast 
majority of enterprises in which the bulk of American 
wage earners were employed, wages and working condi
tions were determined by individual bargaining. More 
exactly, they were established by management, and indi
vidual workers were free to accept them or to look else
where for their jobs. 

Not much change or growth was perceivable among 
such trade unions as still continued to function. Craft 
unionism, with its "job-eonscious" outlook, was still the 
rule in the dominant unions, notably in the building 
trades. In the coal mining industry the system of annual 
wage negotiations continued on much the same basis as 
it had been for two decades, except that the union was 
continually losing ground in territory previously or
ganized. The unions in the garment industries were con
tinuing to develop the arbitration machinery which they 
had evolved before 1914- The printing trades unions 
were habituated to an elaborate system of wage agree
ments and adjustment apparatus. And some of the rail
roads, like the Baltimore and Ohio, were experimenting 
with "labor-management co-operation," based on a sys-

• Esampl .. were thooc of the Colorado Fuel and Iron Co., Bethlehem 
Steel Co.., International Harvester Co.., Pennsylvania R.R., General 
Electric Co., and similar plans iu vanoDl public utility enterpriteL For 
a general description, lee National Industrial Conference Board, Col
UCIRM BlITg';"in8 ,'"oug" E",tloyu RetrlsnU4litHI PUntI, J 93]-
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tem of conferences between unions and management. 
At the beginning of 1933, trade unionism was fight

ing a desperate battle for survival. So far as the term 
implies trade union practices and procedures, collective 
bargaining was losing ground. In the basic industries, 
indeed, management no longer regarded trade unions as 
a serious danger to undisputed control over industrial 
conditions, and had even ceased promoting employee 
representation plans as an offset to outside labor organi
zations. The A. F. of L. and its affiliated unions were 
seriously worried about the outlook for the immediate 
future, and feared a return to the conditions of the days 
before 1900 when the labor movement had to fight for 
its very existence. Nevertheless, the employers' asso
ciations which had long fought the advance of organized 
labor were still in the field, and their activities centered 
more than ever before around Congress and state legis
latures. In this complex of forces, Congress had thrown 
some weight in favor of labor organization by passing the 
Railway Labor and Anti-Injunction Acts. These two acts 
seemed to presage a new departure of public policy on 
industrial relations. 



CHAPTER II 

THE PURPOSES OF SECTION 7 

In the preceding chapter we described the background 
against which the labor provisions of the National In
dustrial Recovery Act were conceived and formulated. 
In this chapter we shall consider the manner in which 
Section 7 was made, so far as the story throws light on 
the legislative intent of Congress in enacting the statute. 

nm FIRST DRAFI' 
The first draft of the proposed National Industrial 

Recovery Act was transmitted to Congress by the Pres
ident on May 17, 1933. The bill was known at the time 
as H. R. 5664'> As submitted to the House, the bill con
tained Section 7 (a) with three clauses on labor and col
lective bargaining which read as follows: 

I. That employees shall have the right to organize and bar
gain collectively through representatives of their own choosing. 

2. That no employee and no one seeking employment shall be 
required as a condition of his employment to join any organiza
tion or to refrain from joining a labor organization of his own 
choosing. 

3. That employers shall comply with the maximum hours of 
labor, minimum rates of pay, and other conditions of employ
ment, approved or prescribed by the President." 

But Section 7(a) was not all. The tradition of de
termining labor standards by collective bargaining was 
already established in a number of industries, trades, or 
subdivisions thereof: for example, building trades, print
ing trades, and coal mining. In recognition of this fact, 

'The designation _later changed to H. R. 5715 and S. "IS. 
'13 Coug ....... H. R. 5664-, May '1, '9]]' 
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Section 7(b) was included in the bill. This section in
structed the President to encourage the making of col
lective agreements on :wages, hours, and other work
ing conditions. Such agreements, when approved by him, 
were to have the force of codes.' Finally, Section 7(c) 
prescribed a procedure for determining labor standards 
in the absence of such collective agreements as might, 
after presidential approval, possess the force of codes. 
The President, in this event, was authorized to investi
gate "labor practices, policies, wages, hours of labor, and 
conditions of employment," and upon the basis of such 
investigations and after hearing, "to prescribe" a code 
limited to labor provisions. Section 7(c) was probably 
intended to apply under circumstances where no satis
factory voluntary code of fair competition was forth
coming. 

The NlRA bill, as thus transmitted to Congress, con
tained somewhat general and confusing statements on 
collective bargaining. With respect to the control of 
wages and hours, the measure was put forward as a sub
stitute for the Black-Connery bill aiming to establish a 
3o-hour work week." The provisions for collective bar-

aIt may here be noted that extensive use was made of Sec. 7(b) by 
two union groups: the United Mine Workers in their Appalachian 
agreements. aupplemental to the bitwninous coal code; and the building 
trades unions in the various regional agreements supplemental to the 
construction code. See Leverett S. Lyon and others, Tn. Ntttiofllll R_-
CO<1.,." AJ".;"ulTtUi .... '935. Chap. XVII • 

• 73 Co.g. I ...... H. R. 4557 and S. lSI. The substitute Black bill. 
as reported out by the House Labor Committee, contained extremely 
forceful provisions on collective bargaining. Thus, according to Sec. 
4(a). the Federal Regulation Boaed was to issue lice .... to transport 
goods in intentate commerce in the event, inlet' alia, that the national 
trade association in question uhas entered into an agreement .•. with re
spect to wages, working conditions, and limitation of production with 
the national labor union representing the workers in such industry,," 
According to Sec. 7, no licensee might &Co 0 0 transport 0 .... in interstate 
commerce 0 0 .. any goods in the production of which any worker who was 
a signatory to any contract of employment prohibiting such worker 
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gaining were grafted on as a matter of course, reaffirm
ing, for the most part, already existing rights but with
out any clear idea of the possible functions of collective 
bargaining under a system of codes of fair competition. 
It was suggested in Section 7(b) that the labor standards 
of codes might be the outcome of collective bargaining; 
but this was not mandatory. In fact, Section 7(c) pre
supposed that in many cases it would not be possible to 
fix wages, hours, and other working conditions by volun
tary agreements between employers and employees. 
Thus, the logical relationships of Sections 7(b) and 7(c) 
to Section 7 (a) were vague and uncertain.· 

niB INTENT OF CONGRESS 

On May 18, 1933, the House Ways and Means Com
mittee began hearings on the bill which lasted until May 
20 and resulted in important amendments to Section 
7(a). These amendments were destined to become the 
center of future discussion and debate. 

HEARINGS BEFORE THE HOUSE COMMITTEE 

Representatives of th.e American Federation of Labor, 
not entirely satisfied with Section 7(a) as it then read, 
appeared before the House committee to urge amend
ments clarifying and strengthening the language from. 
the trade union point of view. William Green, president 

from joining a labor union or employees' organization, was emp1oyed, 
or any goods . . . produced by any penon whOle employees were denied 
the right of organization and representation in collective bargaining 
by individuab of their own choosing." 73 Cong. J ICII" H. rep. 114 

(br Mr. Connery, to accompany S. 158). 
But Senator Walsh of Massa.chuletts, in proposing a:rtain amendments 

to the Recovery Act, said: ''The major purpose of the bill it to restore 
employment and maintain purchasing power. The most important safe .. 
guard for tbe maintenance of purchasing power it the pre.ervation of 
labor'. right of collective bargaining. Section 7(a) .... been properly 
inserted for the provision of thit I3.feguard." (Cong. Recoril, June 2, 

'93], VoL 77, PI. 5, p. 4799·) 
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of the A. F. of L., appearing on May 19, declared that 
the bill as drafted did not protect sufficiently the inter
ests of organized labor.lJe demanded that it be amended 
in two specific ways. In provision one of Section 7(a), 
which read that "employees shall have the right to or
ganize and bargain collectively through representatives 
of their own choosing," the A. F. of L. asked for the 
insertion of the following: "and shall be free from the 
interference, restraint, or coercion of employers of labor, 
or their agents, in the designation of such representatives 
or in self -organization or in other concerted activities for 
the purpose of collective bargaining or other mutual aid 
or protection."· The American Federation of Labor 
asked that provision two of Section 7(a), which read 
"that no employee and no one seeking employment shall 
be required as a condition of employment to join any 
labor organization or to refrain from joining a labor 
organization of his own choosing," be changed to read as 
follows: "That no employee and no one seeking em
ployment shall be required as a condition of employ
ment to join a company union, or to refrain from joining 
a labor organization of his own choosing.'" 

In proposing these amendments, William Green 
claimed that he was merely asking for a restatement of 
principles already recognized as part of American pub
lic policy. Referring to the amendment that the workers 
shall be free from the "interference, restraint, or coer
cion" of employers, he said: 

This am.ndment do<s not include in it any form of n.w legis
lation. It is a v<rbatim statement tak.n from th. declared public 
policy of th. gov.rnm.nt as S<t forth in the Norris-LaGuardia 
anti-injunction law. Congr<ss adopted this declaration by an 
overwhelming vote when it passed the Norris-LaGuardia Act. 
It is now a part of the law of the land. We ask, labor asks, that 

• Italics ours. 
• ltalia oun. 
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it be included in this emergency legislation. Labor believes 
it necessary in order to confirm and emphasize the guaranty of 
the right of organization and of the exercise of collective bar
gaining." 

In offering the amendment to provision two of Sec
tion 7(a), Green asserted that the committee which 
drafted the section genuinely desired to outlaw the ex
acting of membership in company unions as a condition 
of employment. Later, Green admitted that his proposed 
amendment had not been submitted to the drafting com
mittee and that he did not know the attitude of the com
mittee. But he maintained, nevertheless, that Senator 
Wagner favored it. His statement was confirmed by 
Senator Wagner." 

The amendments asked for by the A. F. of L. officials 
were designed to strengthen the specific powers of or
ganized labor to use the general right guaranteed in the 
bill. The amendment to provision one imposed an obli
gation on employers not to interfere with the trade union 
activities of their employees. The amendment to provi
sion two substituted the specific term "company union" 
for the general term "organization" and went beyond 
the Anti-Injunction Act by outlawing entirely the use of 
"yellow dog" contracts.'" -

No representatives of organized employers appeared 
before the House Ways and Means Committee to take 
issue with William Green. Senator Wagner, appearing 
as the sponsor of the bill, used language which suggested 
entire sympathy with the position of the A. F. of L." 
On May 23 the bill was reported to the House by the 

·7:1 Cong. I Be&, NaJ;o".1 InJustriaJ RecO'fJety, Hearings on H.R. 
5664 before House Committee on Wayt and Meana, pp. 117-11 . 

• The same, p. J 2:t. 
-The Anti-InjunctioD Act merely prohibited the wuance of injunc .. 

liom in support of such contractL 
U The rame, p. 93. 
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Ways and Means Committee, amended with respect to 
the labor clauses in accordance with the suggestions of 
the A. F. of L. 

HEARINGS BEFORE THE SENATE COMMITTEE 

William Green's success in persuading the House 
Ways and Means Committee to accept the amendments 
sponsored by the A. F. of L. aroused apprehension 
among anti-union employers. Although organized in
dustry had been silent on the collective bargaining pro
visions in the hearings before the Ways and Means Com
mittee, it was active in opposing these provisions, as 
amended, before the Senate Finance Committee. Several 
representatives of employers' organizations appeared at 
the hearings of this committee between May 22 and 
June I and voiced their opposition to the proposed 
changes in the collective bargaining provisions. 

The first to appear on behalf of employers was James 
A. Emery, counsel to the National Association of Manu
facturers. Mr. Emery attacked the wording of Section 
7(a), which, he feared, tended to identify collective 
bargaining with trade unionism. Mr. Emery claimed 
that the section as amended seemed destined "to hold 
the employinent relations of the United States into a 
single form, to the manifest advantage of a particular 
form of organization" (the trade union)." Continuing 
with some words in favor Qf "employee representation 
plans" (company unions), he raised the issue bf the em
ployee's liberty to choose his own form of employment 
relationship. He declared: 

The trade union is a recognized part of our social life, yet at 
times it frankly sets itself up as a separate and distinct governing 
agency to control those who believe they can advance their own 

.. 73 Cong. I RSS.., NIIIitnuU IrrJastritd R.cowry, Hcariogs on S. 1712 
and H. R. 57SS before Senate Committee on Finano; p. 0140 
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interests through other forms of organization and relationship. 
To deny them the right to continue to do SO is violating Lin
coln's famous declaration, "No man is good enough to govern 
a man without that other's consent."18 

Mr. Emery also thought it unjust that employers 
alone should be subject to regulation by the Adminis
trator, while employees alone should enjoy mandatory 
rights. His position was made clear when Senator Gore 
inquired: 

Is this your point, that there are certain rights of labor guar
anteed in this bill, and not entrusted to the discretion of the Ad· 
ministration, while on the other hand there are certain funda
mental rights of the employers not expressly guaranteed, but are 
committed to the discretion and power of the Administrator? 

"Exactly," was Mr. Emery's reply." In accordance 
with these views, he then suggested striking out Section 
7 altogether, and adding the following amendment as 
part (e) of Section 3: 

In every code of fair competition in any trade or industry or 
subdivision thereof approved by the President under either sub
section (a) or sub-section (d) of this section the provisions for 
the protection of employees shall include the following conditions: 
( I) That employers and employees shall have the right to or
ganize and bargain collectively in any form mutually satisfactory 
to them through representatives of their own choosing. (2) That 
no employee and no one seeking employment shall be required 
as a condition of employment to join or refrain from joining any 
legitimate organization, nor shall any persons be precluded from 
bargaining individually for employment.'" 

E. L. Michael, representing the Virginia Manufac
turers' Association, was quite outspoken in expressing his 
fear lest the government interpret collective bargaining 
as synonymous with trade unionism. He said: 

D The same, PP4 :114~8 s . 
.. The same, p. 289_ 
D The same, pp. 211-19. 



THE PURPOSES OF SECTION 7 33 

It is common knowledge that in the federal and state labor 
departments the words "collective bargaining" have been uni
versally interpreted to mean collective bargaining by and through 
organizers or representatives of labor unions, whereas we know 
collective bargaining is practised every day between employers 
and employees in thousands of individual establishments."· 

Mr. Michael continued to argue that if a federal agency 
were empowered to administer the industrial relations 
provisions proposed, 
••• There would immediately be established the influence of the 
federal and state governments toward the compulsion of unioni
zation of the vast majority of employees in industry, who are 
not at present unionized, and it would be difficult in many cases 
for them to continue their expressed and demonstrated prefer
ences and actual existing practices of making mutually satisfac
tory agreements with employers."' 

In support of this contention Mr. Michael cited his ex
periences as a member of the War Labor Board. Finally, 
he endorsed Mr. Emery's proposal for eliminating Sec
tion 7(a) and adding a provision (e) to Section 3.'" 

Charles R. Hook, president of the American Rolling 
Mills Company, was mainly concerned with what 
seemed to him the inequitable character of Section 7 (a). 
"While there is a prohibition on the part of industry 
from interference with the employee's right to choose," 
he declared, "there is no prohibition on those who are 
not employees from interfering with the free exercise of 
the employees of that corporation."" In order, therefore, 
to inhibit the union agent or delegate (as well as man
agement) from interfering with the free expression of 
the employees' will, Mr. Hook proposed the following 
amendment to the bill: 

• The same, p. 379. 
IT The same, p. 379. 
• The same, pp. 310·81. 
• The same, p. 390. 
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"And each employer and his employees shall be free from the 
interference, restraint, or coercion exercised by either party or by 
non-employees as against either, in the designation of such repre
sentatives or in self organizations, or in other concerted activities 
for the purpose of collective bargaining." 

He also wished to strike out from the bill the words 
"company union," "whatever that may be," as he put it, 
and to insert the more neutral and general term "or
ganization," because, in his words "there is no reason 
why the words 'company union' ••. should be retained, 
and any other organization left out."'· 

Robert P. Lamont, representing the American Iron 
and Steel Institute, made but a brief appearance before 
the Senate Finance Committee, but what he said was 
unequivocal and to the point. It was as follows: 

The industry [iron and steel] stands positively for the open 
shop; it is unalterably opposed to the closed shop. For many years 
it has been and now is prepared to deal directly with its employees 
collectively on all matters relating to their employment. It is 
opposed to conducting negotiations concerning such matters 
otherwise than with its own employees; it is unwilling to con
duct them with outside organizations of labor or with individ
uals not its employees. The industry accordingly most strongly 
objects to the inclusion in this pending bill of any provisions which 
will be in conflict with this position of the industry, or of any 
language which implies that such is the intent of the legislation. 
If this position is not protected in the bill, the industry is positive 
in the belief that the intent and purpose of the bill cannot be 
accomplished."' 

Organized labor was apparently satisfied with the re
sults it had achieved before the House Ways and Means 
Committee. In any event, its only representative to 
appear before the Senate Finance Committee was John 
L. Lewis, president of the United Mine Workers of 

• The Ame, p. 390 • 
.. The oame, p. 19S· 
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America, who spoke as a representative both of his own 
organization and of the American Federation of Labor. 
Mr. Lewis devoted himself principally to an attempt to 
refute the statement made earlier that same day by.Mr. 
Lamont. Mr. Lewis began by affirming the support of 
organized labor for Section 7(a) as amended by the 
House Ways and Means Committee. He declared: 

••• I appear here to sum up briefly the position of organized 
labor in America with regard to this industrial recovery bill. We 
stand squarely behind Section 7 as reported to the Senate in the 
House bill, as amended by the Ways and Means Committee. It 
will place upon the statute books a good safe declaration in the 
form of a statute that will give to the workers of this country 
some rights, the same rights now enjoyed by the employers and 
the corporations, the right to organize, and to bargain collectively 
for their labor, and to be represented by the representatives of 
their own choosing, in precisely the same form, gendemen, that 
the American Iron and Steel Institute is represented before the 
committee this morning by a former distinguished Secretary of 
Commerce, Mr. Lamont, a representative of their own choos
ing." 

Mr. Lewis further emphasized that Section 7(a) was 
merely a way of equalizing the rights of labor with those 
granted by the bill to employers. He said: 

Organized labor in America wants the right to organize. 
Every employer has the right to join these trade associations, and 
the enactment of this bill will make it almost mandatory upon 
every substantial employer of labor and producer of commodities 
transported in interstate commerce to join an organization for his 
protection, and through this legislative enactment there will be a 
closed shop to employers and industrialists in this country in 
every trade and industry, and yet distinguished gendemen have 
the effrontery to come before this committee and propose that, 
after securing these privileges for themselves, thef will deny to 

• The aame, p. 404. 



36 LABOR RELATIONS BOARDS 

the workmen engaged in those industries the same rights and 
privileges which they arrogate to themselves." 

Mr. Lewis was the last person to appear at the hear
ings of the Senate Finance Committee. This was on June 
I. Between that date and June 5, when the committee 
reported the bill back: to the Senate, two amendments, 
each of a major substantive character, were introduced. 
The first, evidently a concession to the demands of the 
representatives of industry, was the addition to Section 
7 (a) of a proviso as follows: 

That nothing in this title shall be construed to compel. change 
in existing satisfactory relationships between the employees and 
employers of any particular plant, firm, or corporation, except 
that the employees of any particular plant, firm, or corporation 
shall have the right to organize for the purpose of collective bar
gaining with their employer as to wages, hours of labor, and other 
conditions of employment." 

The second amendment was the addition of the words 
"organizing and assisting" to provision 2 of Section 7(a) 
so that it read: ''No employee and no one seeking em
ployment shall be required as a condition of employment 
to join any company union or to refrain from joining, 
organizing or assisting a labor organization of his own 
choosing!'" This was an extension of the rights of the 
workers, and presumably a further concession to the 
A. F. of L. 

The Finance Committee amendment--the provision 
DThe same, p. 405. 
D 71 Coog. , ...... H. R. HSS. Ulmcbr No. ']0 (S. rep. 114) 

.. reponed by Mr. Ihrriooa wi'" am<ucImeab" P. '01 aho C""8. RKod. 
I-I. ',n. Vol 77. Pt. "p. SOH. 

D The additioo of these importaDt words ... propooed by Scaator 
Walsh of Maosach ........ who pou.ted out tIoa. "doe right of coIl<aive 
bargaining <lIIID« be ......... witIoout tbe abolitioa of tbe 'Jollow dot:' 
eontrart, which IlOl only prohibits ••• =ployeeo from joiDiDg but aho 
from organizUlg aod domg lIDythiug tIoat might IcDd ............. labor 
orgaoizario ... • (C""8. R«orJ, J .... 1, ',n. Vol. 77, Pt. S. p. 47".) 
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on existing satisfactory relations in industry-was in
tended as a compromise to persuade both anti-union 
employers and organized labor to accept Section 7(a) 
more readily. For as Section 7(a) would have read with 
the addition of the proviso, it first reassured the workers 
of their right to organize and bargain collectively, and 
then reassured employers of their right to maintain em
ployee representation schemes, where they were in force. 
The amendment was acceptable to the representatives of 
industry, but was criticised by representatives of or
ganized labor as a means to "legalize the company un
ion." The A. F. of L. was prepared to seek the defeat 
of the bill if the proviso were not withdrawn." 

THE DEBATE IN CONGRESS 

The NIRA bill went through both the House and the 
Senate with extraordinary speed, except for Section 7 (a). 
In the House, true, this section like most other sections 
was treated summarily and perfunctorily. In the Senate, 
however, it was the occasion of an extended and spirited 
controversy. Should one wish to establish the intent of 
Congress in enacting Section 7(a), almost the only avail
able material-outside of the record of the hearings be
fore the two committeell-would be the debate in the 
Senate with reference to the proviso on "existing satis
factory relationships." 

Debate in the House 

The debate in the House was carried on under the 
stringent provisions of the "closed rule," with an arbi
trary allotment of time to both sides and a restriction 
against amendments other than those offered by the 
committee. For the most part, the debate concerned itc 

• P",cuJing' 0/ "16 5JJ A..-.J Co"""";on 0/ ",. A. F. 0/ L., p •• 6. 
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self with the features of the bill which related to taxa
tion, public works, and the suspension of the anti-trust 
laws. 

Among the extremely few statements referring to Sec
tion 7(a) that of Clyde Kelly, representative from Penn
sylvania, deserves notice as expressive of what the statute 
implied to sympathizers with the labor movement. Mr. 
Kelly declared: 

I have heard it said, that this is not the time to make any 
changes in labor relations, no matter how just these changes may 
be. The argument is that we should wait until this emergency is 
over before attempting to establish labor standards. Nothing could 
be more illogical. This emergency is, in part, due to the neglect 
of the importance of fair wages and balanced hours of labor in 
maintaining prosperity in a machine age. Now is the best time to 
make sure that better methods will prevail in the future .••• It is 
the purpose [of Section 7] to encourage the settlement of the 
vitally important questions of hours, wages, and working condi
tions by mutual agreements between organizations of employers 
and employees .••• We are here frankly recognizing the right 
of workers to organize and bargain collectively •••• There is 
constructive statesmanship in these provisions that every worker 
shall be free to join a labor organization of his own choosing •••• 
This measure, when enacted into law, will make trade unionism 
in America a better instrumentality for the advancement of social 
justice and human freedom'" 

It is clear that Mr. Kelly expected Section 7(a) to 
promote and encourage trade unionism. How far, if at 
all, the other members of the House who voted in favor 
of the measure held similar views cannot be ascertained 
because of the sparsity of pertinent references. 

Debate in the Senate 

On the first day of the Senate debate, Senator Robert 
F. Wagner of New York spoke at length with reference 

• Congo R«ortl, May 25, 19l1, Vol. 17. Pt. 4. pp. 43zo-a2l. 
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to the topic of collective bargaining. As one of the authors 
of the proposed act, he developed the theme that the 
codes were to be voluntary, both as to their fair trade 
practice and labor provisions. Further, he declared, the 
success of the measure depended upon voluntary co
operation. Nevertheless, he pointed out, the· interests of 
labor were especially safeguarded by the fact that the 
provisions of Section 7 were mandatory. He said: 

The interests of the laboring man are adequately protected 
under the voluntary codes. No code will be approved unless it 
embodies the following: (I) Recognition of the right of em
ployees to organize and bargain collectively through representa
tives of their own choosing. (2) Prohibition of the anti-union 
or yellow dog contract as a condition of employment. (3) Ac
ceptance of the maximum hOUJ'S of labor and minimum rates of 
pay and other standards of working conditions approved by the 
President.1S 

On June 8, Section 7(a) became the occasion of a 
successful attack upon the amendment on "existing satis
factory relationships" proposed by the Senate Finance 
Committee. Senator Norris of Nebraska was the first to 
speak against acceptance of the amendment. He began by 
pointing out that, as chairman of the Senate Judiciary 
Committee, he had helped to frame the Anti-Injunction 
Act of 1931, during the course of the hearings of which 
committee, he declared, it was found that the "company 
union" was "one of the greatest evils we had to provide 
against." He was afraid that the proposed proviso to 
Section ](a) would make it extremely difficult for labor 
to express its demands through organizations of its own 
choosing." 

Upon questioning by Senator Costigan of Colorado, 
Senator Norris agreed that the chief difficulty with the 

-Tbeame,Pt. 5,p.SIS3. 
aThe DIlle, Pt. 6. p. 5z79. 
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proviso was the ambiguity of the expression "satisfactory 
relationships." "Might that language," Mr. Costigan 
wished to know, "not perhaps be regarded as affirming 
that all existing relationships are satisfactory?" Mr. Nor
ris replied that he feared that the language might be 
used to justify the company union; and although the 
company union on the surface might appear to express a 
satisfactory relationship, it was in reality "one of the 
methods that capital has been using for years to destroy 
labor unions."" Senator Norris continued with a plea 
to the effect that the Senate face the trade union issue 
frankly and unequivocally: 

Some honest people, a great many of them, believe that there 
ought to be no such thing as organized labor. If their view be 
the correct one, then we ought to stn'ke out this whole section 
and say nothing about it j but if we are proceeding on the 
modern theory ••• then we ought to provide that the laboring 
men shall be permitted to organize in their own way without 
any coercion, without any influence from their direct employers, 
and that they shall be permitted to select representatives of their 
own choice to represent them in controversies where they must 
continuously meet with organized wealth. I do not think there 
is a senator here but who believes that the right thing to do and 
the necessary thing to do, if we are to protect labor, is to get 
away from the company union." 

Senator Norris was opposed by Senator Clark of Mis
souri, a member of the Finance Committee which had 
drafted the proviso. Senator Clark told the Senate some
thing about the history of the "existing satisfactory rela
tionships" proviso; it had, he said, the approval of Mr. 
Richberg, who thought it would be "beneficial," and of 
General Johnson, who thought it was "constructive." 
Senator Clark explained: 

-The arne, p. 52.79-
• The ame, p. 52.79. 
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The proviso was adopted by the unanimous vote of the com
mittee. Mr. Richberg, one of the authors of the bill, well known 
as one of the leading labor lawyers and a leading representative 
vi labor unions, was present and not only accepted the amend
ment but said be thought it was very beneficial to the bill. He 
sugg<stN only the insertion vi the word "satisfactory." • • • 
General Johnson. who has been designated as the administrator 
of the hill, was present and said he thought the addition of the 
proviso would be most beneficial, and that he considered it an 
exceedingly constructive amendment." 

Having made this explanation, Senator Clark pr<r 
ceeded to argue in favor of retaining the proviso. Its 
only purpose, he said, was "to clarify and state in the 
bill what was the consensus of opinion of practically 
every witness who appeared before the committee ••• 
namely that Section 7 merely guaranteed to employees 
the right to bargain collectively" and to "organize in 
any way in which they might see fit." It was not the 
purpose of Section 7, he declared, "to compel the em
ployees to organize in a particular way against their 
wishes." Evidently, Senator Clark did not believe that 
the trade union should be promoted at the expense of 
the company union; and felt that with the inclusion of 
the proviso it would be made' clear that Section 7( a) was 
neutral as between rival types of labor organization. "I 
hope," he concluded, "the motion of the Senator from 
Nebraska [to eliminate the proviso] will be voted 
down."" 

Senator- \Vbeeler of Montana then joined in the de-

• TIle lame, p. s2l0. Scoator Clark's AI ....... t implies that originally 
the pnm.o m ... haft run 10 the eJfcc:t that nothing should be construed 
10 eompd • cl!ange in -"g rdatiooships" betweeD employe .. and 
employ-. Thio .... u1d probably haft _cieftd the whoI. of See. 
7(0) meaningl ... Mr. Ricl>berg's _00 at I .... made it po .. ibIe 
for tbe bill to be construed as compelliog • ehange in "aistiog rela
tionships" .hiob could be showu 10 be ........ thlartory." 

-Tbesame, pa 5280. 
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bate to speak against the proposed amendment. Express
ing astonishment that Mr. Richberg should have found 
it satisfactory, Mr. Wheeler said: " .•• if the amendment 
is adopted, labor gets nothing under this section of the 
bill, because, as the Senator from Nebraska has declared, 
the laboring men who belong to a company union do not 
dare to say their souls are their own."" Senator Wagner 
followed Senator Wheeler to voice his doubts as to the 
wisdom of the proposed amendment: "The words em
ployed are 'existing satisfactory relationships.' The word 
'relationship' is an all-embracing word and includes 
hours of labor, wages, methods of employment, and so 
forth. I fear, and the more I reflect the more the fear 
grows, that it may be regarded as a nullification of the 
other provisions of the bill which outlaw the yellow dog 
contract."" 

The discussion continued for some time, with Sena
tors LaFollette of Wisconsin, Wheeler of Montana, 
Norris of Nebraska, and Bone of Washington pressing 
the attack: against the proposed amendment, and Sena
tors Clark of Missouri, King of Utah, and Hastings of 
Delaware arguing in its defense. Senator King came 
forward with a novel interpretation of the proviso, sug
gesting that in reality it was intended to safeguard the 
interests of trade unions in establishments where the 
workers were already organized. He said: 

The language ••• properly interpreted as I believe, declares 
that where satisfactory relationships exist between employer and 
employee there shall be no compulsion to disturb such relations. 
Under this provision it is obvious that if a plant is unionized the 
employer may not interfere with such union organization or 
restrain or coerce in any way the members of such union. The 

• The same, p. plo . 
• The lame. p. 5 % 10. 
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employees "'" free to maintain their unioo, free from any inter
ference of any kind at the hands of the employer." 

On roll call the amendment was defeated by a vote 
of 46 to 31. The alignment found most of the so-called 
"progressives" on the nay side, and most of the so
called "conservatives" on the yea side. Party lines were 
ignored." 

The debate preceding the vote drew a clear-<ut line 
between two points of view. Those voting to reject the 
"existing satisfactory relationships" proviso saw in Sec
tion 7( a) a device for promoting the free trade union as 
the agency best suited to carry on collective bargaining. 
Those voting to aa:ept the amendment wanted Section 
7( a) to put company unions on an equal status with trade 
unions. If one is justified in judging the intent of Con
gress by the debate and vote on the proviso, then it was 
the purpose of Congress to relax existing difficulties in 
the way of the trade union movement. There is no evi
dence of any intent to "outlaw" the company union as 
such; although there was clearly the intent of outlawing 
the yellow dog contract, and thus to obstruct the func
tioning of company union plans. Nothing was said which 
would enlighten the student, one way or the other, on 
the following question: Did Congress contemplate a 
throughgoing organization of all labor into trade unions 
parallel with a thoroughgoing organization of industry 

• The a.me. p. S:tI1. 
-For m:ord of the -'''' the ....... p. 5'14- It is worthy 'of ""'" 

that the Senate ",ject<d aa ....... dment proposed by Scuator Wheeler 
which would ba .. odded to s.c. 7(0) 0 fourth cIa_ to ~ as followa: 
-(.) that emp~ obaIl out tramport, or ...... iu tramporting ...... 
p'- from OlIO _ monty. city. or place to aaother. for the purpooe 
of takiog the place of ...... out OD otrike. D (The ....... P. 5214-) How
.... the Senate ("Jt oa the question of trade aDd company uaioas, it 
... -. .....,;"gly. of the opinion that the _ of atrikchteaken should 
be outL.....t. 
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into trade associations? The question whether employers 
would be obliged to "recognize" trade unions under the 
act, and to seek to negotiate collective agreements with 
them, was not raised; nor was the issue whether Sec
tion 7(a) legalized or invalidated "closed shop" con
tracts." 

-It will help to evaluate the temper of Congress on collective bar ... 
gaining and to re-create the mental climate of Sec. ? Ca)'. making, to 
quote from two other pieces of legislation enacted during the early 
part of 1933, the fint by the expiring Congress, the aecond by the new 
Congrcso. First, Sec. 11, paragraphs (p) and (q) of an act approved 
Mar. 3, '933 (41 Stat. L. 1~8q U.S.C., Title II, Sec. ,0S). Th ... 
paragraphs provide: "[p] No judge or trurtee acting under thit act 
shall deny or in any way question the right of employees on the property 
under his jurisdiction to join the labor organizatiol1l of their own 
choice and it shan be unlawful for any judge, trustee, or receiver to 
interfere in any way with the organizatioDl of employees, or to Ole the 
funds of the railroad under his jurisdiction, in maintaining to-ealled 
'company unions,' or to influence or coerce employees in an effort to 
induce them to join or remain members of such company unioll&" "[q] 
No judge, trustee, or receiver acting under this act shall require any per
IOn seeking employment on the property UDder his jurisdiction to .ign 
any contract or agreement promising to join or refute to join a labor 
organization; and i£ sucb contract baa been enforced on the property 
prior to the property coming under the jurisdiction of aid judge, trustee., 
or receiver, then said judge, trustee, or receiver, .. 1000 at the matter 
it called to hi. attention, ,hall notify the employees by an appropriate 
order that said contract has been cancelled and it DO lODger binding 
on them in any way." 

The .. cond relevant quotation ill Sec. 1 (e) of the act .... bli.hing 
a federal co-ordinator of traMpOrtation (48 Stat. L. 2141 U.S.c., Title 
49, Sec. z57-e). which reads: "Carrien whether under the control of a 
judge, tnlStcc, receiver, or private management, shall be required to 
comply with the provisions of the Railway Labor Act and with the pro
visions of Sec. 11, paragraphs (0), (p), and (q) of the act approved 
Mar. 3, 1933 .•.. " Joecph B. Eastman, federal co-ordinator of tran.. 
portation, later ruled that !hill oection required railroada not to wbject 
to pressure or discipline, on that account, worken who join. labor 
union or IOlidt membership therein; to annul and diJcard all anti·uniou 
contracts; to c:eue contributing fioancially to the Rlpport of any labor 
organization; to withdraw from any participation in or control over 
any labor organizatioDi (presumably, employee rep.-ntation pia.,.) I 
to extend any opecial privilegeo like group insurance or relief fund 
contributions, payable 10 memben of lOme opecific labor organization, 
to all employees; to diacontinoe auditinC' the accountJ and boob of 
any labor OrgauizatioDl; to discontinue ..u.mg in the collection of 
f .... duco, or _IS on behalf of ooy labor organization. (See N_ 
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WHAT TIm LAW SAYS 

The National Industrial Recovery Act, Section 7(a) 
therein included, became law when it was signed by the 
President on June 16, 1933." The provisions of the law 
relating to labor and collective bargaining, which were 
henceforth to influence industrial relations, appear in 
several sections of the act. Section 1 contains the "decla
ration of policy" which states the general purpose of the 
act in relation to labor in the following words: 

It is hereby declared to be the policy of Congress ••• tG in
duce and maintain united action of labor and management un
der adequate governmental sanctions and supervision • • • to 
reduce and relieve unemployment, to improve standards of 
labor. 

Another reference to industrial relations is contained in 
clause (a) of Section 4 of the act, which authorizes the 
President to enter into agreements with labor organiza
tions and to approve voluntary agreements between or 
among labor organizations and trade associations. 

The most significant labor provisions of the National 
Industrial Recovery Act are contained in Section 7. This 
section is divided into three parts, (a), (b), and (c), 
which together cover the essential rights with reference 
to collective bargaining which the act grants. The three 
clauses of Section 7 read as follows: 

Sec. 7(a) Every code of fair competition, agreement, and 
license approved, prescribed, or issued under this tide shall con
tain the following conditions: (I) That employees shall have 
the right to organize and bargain collectively through repre
sentatives of their own choosing, and shall be free from the 

Y.,.i Times, Dee. 9, 1933.) Mr. ~n'. interpretation of Sec. 7(.) 
of the Emergency Transportation Act may be compared with the inter
pretation of Sec. 7(a) of the Recovery Act by the National Labor 
Board and the National Labor R.latione Board. See Chapo. VI, VII, 
&ad XI • 

• 48 Stat. L. 2141 U.S.C., Till< IS, See. 707(0). 
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interference, nstraint, or coercion of rmpl~rs of labor, or their 
agents, in the designation of such repnsentatins or in sdI
organization or in other concerted actiriries for the PUrpa!e of 
collective bargaining or other mutual aid or protection; (2) that 
no empiOfee and no one seeking employment shall be required 
as a condition of rmployment to join any company unioa or to 
refrain from joining, organizing, or ossisring a bbor 0rganiza
tion of his own choosing; and (3) that rmpl.".ers shall comply 
with the maximum hours of labor, minimum rattS of pay, and 
other conditions of rmplorment, apprond or prescribed by the 
President.. 

(b) The President sbaIJ, so far as pnctiahIc:, afford e'RfY 
opportunity to rmpl~rs and rmplorees in any trade: or industry 
or subdivision thereof with nspc:ct to which the conditions R

ferred to in cbusc:s (I) and (2) and suiHection (a) pnnil, to 
establish by mutual agreement, the Sbndards as to the maximum 
hours of labor, minimum rates of pay, and such other conditions 
of emplorment as may be nece;suy in such trade or industry 
or subdivi;ioo thereof to dfectuate the policy of thS tide; and 
the Sbndards established in such agr=ncnts, wben apprnnd by 
the President, shall have the same effect as a code of fair c0m

petition, appc0Yed by the President under sub-sectioo (a) of 
Section 3. 

(c) Where no such mutual agrc:c:ment has been apprond by 
the President he: may investigate: the labor practices, pOOr.Xs, 
wages, hours of labor, and conditions of emplormmt in such 
trade or industry or subdirisioo thereof; :uod Up"" the basi. of 
such in~<73tions, and after such ~ 05 the President 
finds adrisable, he: is authorized to pnscribr a limited code of fair 
competition furing such maximum hours of labor, minimum rates 
of pay, and other conditions of emplorment in the trade: ,. in
dustry or subdirision thereof investigated as be finds to be nec<5-

sur to effectuate the poliq of this title, which shall han the 
same effect as a code of fair competition apprond by the Prest
dent under SUHctWa (a) of Sectioa 3. The President may 
differentiate according to experimce and skiII of the rmpI.".ou 
affected and according to the IocaIity of employment; but DO 

attempt shall be made to introducr any c1;r;sjfiation according 
to the nature of the wod. inrolnd .hid mighr tend to set a 
maximum as .,eII as '" minimum wage. 
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A SECOND MAGNA OIAR.TA? 

In view of its legislative history, Section 7(a) must 
be considered a victory for the forces of American trade 
unionism. More particularly, it was a triumph for the 
American Federation of Labor. First, the amendments 
suggested by William Green to the House Ways and 
Means Committee were incorporated into the act. Sec
ond., the "existing satisfactory relationships" proviso 
opposed by the A. F. of L. was defeated in the Senate. 
Third., the Walsh Amendments strengthened the force 
of the prohibition against anti-union contracts. 

That a measure like Section 7(a) should be able to 
pass at all was made possible by the mental climate of 
the New Deal. In this climate, characterized above all 
by widespread disillusionment concerning the ideals of 
"rugged individualism," it was easy for notions of col
lectivist action to make headway. Congress was in the 
mood to experiment with fundamental reforms aiming 
at considerable reconstruction of the economic system. 
The mental climate of the time was not, to be sure, the 
sufficient cause of Section 7 (a) 's enactment; but it was 
the necessary condition thereof. 

At the same time, the Recovery Act exempted em
ployers, so far as they observed code provisions, from 
the force of the anti-trust laws. This was a concession of 
the first magnitude to the forces of organized business 
which had been pressing for many years past for the 
repeal of these laws. The American Federation of Labor, 
taking advantage of the bargaining possibilities thus 
created, was enabled to demand major concessions for 
the benefit of the organized labor movement. From this 
point of view, Section 7(a), which put the stamp of 
governmental approval on collective bargaining under 
the codes, was designed to win the support of organized 
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labor for a law which encouraged associative action on 
the part of employers." 

As for the powerful employers' associations, they ac
quiesced in Section 7(a) without more opposition than 
they displayed publicly, probably because the phrasing 
of the provisions seemed capable of an interpretation 
which would not disestablish company unions, force the 
making of collective agreements, compel union agree
ments, or strengthen the closed-shop demand. Despite 
the advantages which the act seemingly offered or
ganized labor, it did not rule out individual bargaining; 
it did not legally preclude the existence of company 
unions; it did not designate trade unions expressly as the 
agents for collective bargaining; it did not call for wage 
agreements, bilaterally binding; it did not call for an 
organization of labor in trade unions parallel with the 
organization of industry in trade associations. Finally, 
part of its language, if considered outside of the context, 
might seem to be directed against the closed shops. u 

Nevertheless, Section 7(a) was generally recognized 
as a major gain for the trade unions. The phrase "Magna 
Charta for labor" soon won its way into popular usage 
as a description of Section 7 in its entirety, but more 
particularly of the provisions on collective bargaining:" 

• The A. F. of L~ it Iho.ld be ........... had duo .... iu oupport behiDd 
the Bladt 3o-hour bill So far as the R=""lJ Act may be regud<d .. a 
substitute for this bill, Sec. 7 ill i .. mtitfty reptaeDUd .. bat the A. F. 
of L gut ill return for waiving any atmnpt 10 p .... the _'" of the 
Bladt pr<>pe>al. nu. hold. true DOt only of the c:nll«ti"" bugaiDing 
reqoinmeurs hoI also of the promODS OD wag<s aod boun aDd of the 
provisions which pennit collective CODtracu, UDder certaia ci..rcama..accI 
to enjoy the fo"", of codes. 

• Compare .. bat is said ill Ibis chapter witb Paul F. Bn..nden, 
"Gcu<sis aod Impon of the Collccti"" llargainiug Promo.. of the 
ReroftlJ Act,D Ec~ Esay, ;. Ho_ of W. C. MikMIl, '915, 
O>ap. o. 

• R'1' ....... tati... Kopplemau of Couoerticut, ill the coone of the 
Ho ... ~ ooed the ph ..... "magDa chan. for \ahorD to chancteriz 
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Twenty years before the passage of the NlRA, it will 
be n:called, organized labor supposed it had won a Mag
na Charta for itself in forcing the enactment of the 
Clayton Anti-Trust Act. At that time, the trade unions 
believed they were at the dawn of a new day, inasmuch 
as the act specifically declared that labor was not a 
"commodity" and sought in general to relieve the trade 
unions from the burdens of the Sherman Anti-Trust Act 
directed against conspiracies in restraint of trade.. But in 
a notable series of decisions, the federal courts turned 
the act against the very trade unions which thought they 
would benefit from it, with the result that organized 
labor became thoroughly disillusioned. As for the Anti
Injunction Act of 1932, it was still too early to say how 
the law would work out in practice. 

Here, neverthdess, was another federal statute pur
porting to be a Magna Charta." Would it truly promote 
the trade union movement? Would it genuindy throw 
the force of the government in support of organized 
labor? Would it in fact, as in intent, expand the rights 
of worker.; in the matter of collective bargaining? The 
chapter.; which follow attempt to give aD answer to these 
questions. Our study center.; upon Section 7(a) and its 
interpretation and application by the various labor 
relations boards. 

the whole R<mftry Act. He was m.rriog ia puticaIar 10 the p ........ 
-- OD hours """ _ C-tr. Ra:vr~ May 16, '9]], Vol 77, Pt. S, 
P.41_ 

-no ~ of s.c.. 7(a) for the c:Potiag body of Iahor law 
io ~ ia Chap. XVL 



CHAPTER III 

THE FIRST INTERPRETATIONS 

Section 7 of the Recovery Act raised many basic issues 
of industrial relations without answering them. A strug
gle for its interpretation was thus inevitable. The early 
phases of this struggle are discussed in the present 
chapter. 

CONFLICI1NG ATJTI1JDES 

Organized labor at once sought to read into the law 
the strongest possible endorsement of the trade union as 
the agency best suited for collective bargaining. Com
menting editorially on the act soon after its passage, the 
President of the American Federation of Labor declared: 
"Trade associations and trade unions are the obvious 
agencies through which employers and employees can 
act collectively. Through the act ••• trade unions gain 
the acceptance .•. [of the government] .,. as the normal 
agency through which wage earners carry on their busi
ness enterprises.'" From this point of view, Congress, in 
enacting Section 7, meant to encourage wage earners to 
form trade unions. 

Employers, in contrast, generally refused to see in 
the statute any encouragement of the trade union at the 
expense of the company union. They stressed the per
missive character of the provisions on collective bar
gaining, and insisted that the law did not in any way 
predetermine the forms to be taken by the i~trurnentali
ties of collective bargaining. In an address before the 
Ohio Manufacturers' Association at Columbus on June 

• Awuriu. F~. July '9ll. pp. 671-71. Similar ""erne.b 
may be found in practically aU ,,.de union journall for July and 
A~'9n· 

so 
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2.0, 1933, the associate counsel to the National Associa
tion of Manufacturers charged that the trade unions were 
misinterpreting Section 7(a) when they claimed that it 
required employees to affiliate with unions, and that it 
outlawed the company union. He maintained the section 
did not change the existing law with respect to trade 
unions, except by imposing "a limitation upon the em
ployer's right to prescribe as a condition of employment 
that the employee shall join a company union, or shall 
refrain from joining a labor organization of his own 
choosing. But the right of individual bargaining still 
exists, and the employee is still free to exercise it, or to 
join a company union, if he so desires."· 

These conflicting statements reflected more than a 
battle of words. Immediately after the enactment of the 
NlRA, both the A. F. of L. acting through newly or
ganized "federal" locals and many of its affiliated inter
national unions, especially in the mining, textile, iron 
and steel, and clothing industries, began an organiza
tional drive exceeding in scope and intensity anything 
attempted since the World War. Equally quick to re
spond, employers in many industries, notably in the iron 
and steel, rubber, chemical, and automobile plants, be
gan to promote company unions. A struggle between the 
two groups and their forms of organization was thus 
precipitated, each side holding to its own interpretation 
of Section 7(a). 

In view of these conflicting attitudes, it at once became 
necessary for the Administration to construe the debated 
provisions. What was needed was a clear, precise state
ment which would illuminate the meaning of "collec-

• Addreto by John C. Gall, published by the National Association of 
Manufacturers, pp. n-13. See alao N~I Btuinus, October 19331 
and Nlltil11llll I~ C.,./er_. B.",4 BuUetm, August '933. 
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tive bargaining" as used in the statute. So pressing was 
the need that, for several months after the passage of 
the NIRA, some of the most important statements is
sued by General Hugh S. Johnson, the administrator 
of the act, and by Mr. Donald R. Richberg, then general 
counsel to the National Recovery Administration, dealt 
with this issue. Moreover, the procedures adopted by the 
NRA in the making of the earlier codes gave practical 
content to the meaning of the term, "collective bargain
ing." 

RECOVERY AND RECONSTRUCTION 

In seeking to give a reasoned account of the formu
lation of an administrative policy with respect to col
lective bargaining during the early months of the NRA, 
we must bear in mind the twofold purpose of the Re
covery Act. On the one hand, NIRA was an emergency 
measure intended to accelerate recovery from the de
pression. On the other hand, it also contemplated far
reaching reforms in the organization of American in
dustry, including the character of industrial relations, as 
part of a long-run program of economic reconstruction. 

From the outset, this twofold character of the act was 
recognized as a problem in administration. In the mes
sage issued in connection with his signing of the NlRA 
on June 16, 1933, President Roosevelt pointed 'out its 
dual objectives, but called for a concentration of ener
gies for the time being on re-employment. "The law I 
have just signed," he declared, ''was passed to put peo
ple back: to work, to let them buy more of the products 
of farms and factories, and start our business at a living 
rate again. This task is in two stages-first, to get many 
hundreds of thousands of the unemployed back: on the 
payroll by snowfall, and second, to plan for a better 
future in the long run. While we shall not neglect the 
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second, the fmt stage is an emergency job. It has the 
right of way.WI Neverthd~ the President did not fail 
to refer to the recoDStrUction aspects. The law, he said, 
was "a challenge to industry which has long insisted that, 
given the right to act in unison it could do much for the 
general good which has hitherto been unlawful From 
today it has that right." And further: "This law is also 
a challenge to labor. Worken, too, are given a new 
charter of rights long sought and hitherto denied. WI 

Section 7(a) thus had a part to play in the recovery 
program as well as in recoDStrUction. Provision 3 of the 
section required employers to comply with the maximum 
hours, the minimum wages, and other working condi
tioDS fixed in the codes of £air competition. Presumably, 
this provision was to be used as an instrument for aug
menting purchasing power. But the exact role therein 
of provisions I and 2 was not so clear. It might be argued, 
indeed, that strong labor organizations were neressary 
to raise and maintain wages and to shorten hours. But 
in the light of the history of industrial relations in the 
United States, it was inevitable that provisioDS like these 
should lead to labor disputes. And strikes and lockouts, 
however they might be judged on other grounds, were 
hardly conducive to the immediate maximizing of em
ployment and payrolls. Again the act posited the "united 
action of labor and ma..oagement» in its declaration of 
public policy. Collective bargaining might be regarded 
as the most effective means for CODSllmmating such an 
end. But if the attempt to establish collective bargaining 
relationships led to strife between employers and em
ployees, then it would be rather difficult to achieve 
"united action." . 

• NRA B.on;. No. >. 
'n..--. 
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Whether or not the NRA was fully aware of the 
potentialities of conflict between the objectives of re
covery and reconstruction, it is impossible to say. None 
of the leading spokesmen of the Administration would 
have admitted this; and so far as the record shows, none 
did openly admit it. Yet it was possible to foresee that 
contradictions might arise in a program which involved 
campaigning among employers to persuade them to add 
to their labor forces and payrolls, and which at the same 
time set before employees the encouragement to col
lective bargaining provided by Section 7(a). But 
whether conscious of the issue or not, whether willing 
to state it openly or not, the Administration was forced 
to reckon with it on all occasions when it became neces
sary publicly to interpret the application of Section 7 (a) 
to the circumstances of particular controversies. 

CODE MAKING AND COLLECTIVE BARGAINING 

What place should collective bargaining have in the 
making of codes of fair competition? This was the first 
practical problem with which the NRA had to contend. 
Employers and representatives of trade associations re
garded code making as exclusively their province. But 
union leaders, especially in the better organized trades, 
had the idea that they should meet in conference with 
employers to formulate at least the labor provisions of 
the codes for their respective trades. 

These union leaders claimed that it was the intent of 
Congress and the purpose of the act that the labor pro
visions of every code should be arrived at through col
lective bargaining. As a matter of fact little was said on 
the subject in the course of the congressional hearings 
and debates, and what was said was rather vague. T.he 
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main reference to the subject occurred when Donald R. 
Richberg appeared before the Senate Finance Commit
tee on May 22, 1933 and was questioned by Senator 
Robert M. LaFollette, who wished to know if the act 
contemplated labor participation in the drafting of codes 
of fair competition." Mr. Richberg replied as follows: 

The contemplation of this particular section is, I think
although it is not SO stated--that the code of an industry is or
dinarily, so far as its practices are concerned with the manage
ment of operations, to be representative of management. But in 
that code there is a requirement that the employees shall have 
the right of organization and collective bargaining, which means 
that the employees would have in such an industry the right to 
bargain with the management as to terms or conditions affecting 
labor." 

Not altogether satisfied with this answer, Senator La
Follette pressed the question: "You do not contemplate 
that labor is to participate in or to have representation 
in those groups [that is, trade association groups] in 
formulating the code?" Mr. Richberg's answer was 
somewhat evasive. "I would say that in so far as the 
code dealt only with management problems as to mar- ' 
keting or production, it would not necessarily follow 
that there would be labor representation in there.'" But 
the Senator wanted to know what procedure would be 
followed in regard to problems of labor management, 
"working practices either fair or unfair in relation to 
employment." Mr. Richberg replied: "I have this vision 
of it, and that is--that either labor will participate in 
the consideration as to whether such codes are fair, and 

• The dilCu_oD at this point was not on Sec. 7 directly, but on Sec. 
1, which deala with the President', power of approving codes. 

·73 Congo I 1eSS., Nalioff4l1tullUb'ial Recowry, Hearings on S. 171:1 
and H, R. S7 55 before Senate Finance Committee, p .• 6. 

1'The llUDe, p. z6. 
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perhaps management will regard it as desirable to have 
labor participate at the first stage rather than at the 
second.''' Pressed a little more closely Mr. Richberg 
explained: 

I say it would be either a choic. of labor participation in the 
original preparation or labor participation in the consideration of 
the codes. Unfortunately, there is such an attitude toward labor 
in many industries that perhaps the easiest practical method is to 
work out a labor correction code which is a code of what is fair 
rather than of original labor participation. In some instances 
they do these things." 

But whatever may have been the ideas in the minds 
of the proponents of the Recovery Act early in June, 
the NRA had to act in response not to abstract ideas but 
to concrete realities. It was facing a condition, not a 
theory. The immediate effect of the passage of the 
NlRA was to stimulate both a growing aggressiveness 
on the part of trade unions and concerted resistance 
thereto o'n the part of many employers. Experience with 
the officials of the United Textile Workers' union dur
ing the early phases of the making of the cotton textile 
code (the pioneer code) seemed to indicate that the par
ticipation of organized labor in the preparatory stages 
of code making would raise many difficult problems and 
delay the process. The urgent consideration of the Re
covery Administration was speed in code making. 
Equally important, and in a sense a prerequisite, was 
the need of reassuring employers that the labor provi
sions of their codes would not be drafted exclusively in 
accordance with trade union demands. Otherwise, it was 
questionable that employers could be persuaded to come 
forward voluntarily with codes for their industries • 

• The same, p. 27 . 
• The ame, p. "7. 
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General Johnson did not delay in meeting this situa
tion. On June 19, three days after its enactment, he 
caused to be issued a special bulletin in which trade as
sociations and industrial and labor groups were informed 
how to secure the benefits of the NlRA. He emphasized 
that the Administration proposed to allow the business 
men in each industry or trade to determine, as far as 
was practicable, the content of their codes. He declared 
that it was not the purpose of the Administration "to 
compel the organization either of industry or labor." 
The terms of each code relating to wages, hours, and 
working conditions, he explained, need not be deter
mined by collective bargaining. "Basic codes containing 
provisions respecting maximum hours of labor, mini
mum rates of pay, and other conditions of employment, 
which are in themselves satisfactory, will be subject to 
approval, although such conditions may not have been 
arrived at by collective bargaining.JJ10 Here was the first 
interpretation of the meaning of Section 7 and of labor's 
part in industrial self-government. The Administrator 
took the position that it was not necessary that the labor 
provisions of each code be the result of a collective agree
ment between employers and organized workers. 

General Johnson's ruling elicited a protest from the 
Labor Advisory Board. This was to be expected since 
the membership of the Board consisted largely of 
A. F. of L. union officials. The Board announced that 
henceforth it would be not merely "an advisory board to 
Johnson, but also an agency to be ever alert to the in
terests of labor.'>1l In other words, if collective bargain
ing was not to be used in formulating the labor provi
sions of codes, the Labor Advisory Board would act as 

• NRA BtJkm. No. " p. a. 
U NI/IIW Yorj Tinau, June a2i, 1933e 
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the special representative of labor's interests in code 
making. 

General Johnson's ruling and the resulting policy of 
the Labor Advisory Board fixed the code-making proce
dure from that time on in regard to the labor provisions 
of the majority of the codes. Codes would be formulated 
by employers' groups, which would meet voluntarily in 
each of the trades or industries and specify minimum 
wages, maximum hours, and other working conditions. 
These terms would be subject to scrutiny, correction, and 
adjustment by the NRA. Organized labor would not 
necessarily have a hand in the original formulation of the 
labor terms. If trade unions were not powerful enough 
in a given industry to make their weight felt in the for
mulation of these terms, then the job of protecting labor 
was up to the Labor Advisory Board alone. 

A handful of NRA codes may be said to be the fruit 
of collective bargaining. In this category would fall the 
principal needle trades codes, like coat and suit, dress 
manufacturing, and men's clothing; the legitimate 
theater code; to a large degree, the bituminous coal code; 
and the various regional agreements in the building 
trades supplemental to the construction code. These 
codes no doubt express the trade union concept of col
lective bargaining to the full. Taking the NRA as a 
whole, however, "collective bargaining" codes are ex
ceptional. They occur in industries wherein the tradi
tion of wage agreements was already long established 
and where the union was long entrenched. 

It is not the intent of this study to consider the modus 
operandi of the Labor Advisory Board, or to describe the 
modus Wvendi worked out between the NRA and the 
trade unions." What concerns us here is the theory of 

.. See Leverett S. Lyon and Others, T Iu N ",ioMl Recowry A Jmiais
"..a-, '9JS, Pt. IV. 
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collective bargaining as worked out first by the NRA 
and later by the various industrial relations boards. And 
here, in the first official pronouncement on the subject, 
the Administrator held that Section 7( a) did not require 
collective bargaining between employers and workers 
directly as a preliminary condition in formulating the 
labor provisions of codes. 

nm BATTlB IN nm BASIC CODES 

Over and again, during the first weeks of NRA, Gen
eral Johnson and his chief aides stressed the theme that 
Section 7( a) must be written into all codes, but that 
NRA did not intend to function as an agency for forcing 
labor self-organization upon codified industries. To this 
clIect, Dudley Cates, then assistant administrator, in
formed the United Typothetae of America on June 22, 
1933:1.1 "We are not trying to establish public manage
ment of private business." Mr. Richberg said to the 
Merchants' Association of New York on July 6, ''We are 
not trying to fix prices or wages by government orders. 
We are not trying to unionize labor by federal com
mand."'· 

On June 23 in an address to executives of national 
chain stores General Johnson informed them that: "Un
der Section 7(a) ••• no code can escape an acknowledg
ment of the right of labor to bargain collectively through 
representatives of its own choosing .••• There is no use 
arguing about that. I have a law to execute and I am 
going to execute it."" 

On July 7 the Administrator affirmed what was by 
then a familiar theme. It was not the business of NRA 
to act as a promotional agent for trade unions. Further
more, workers were not required, if they wished to en-

.. NR4 R.u... NO.7 • 
.. NR4 R.u... No. 30 • 
.. TIw Cluior $1On l...t.my ..w...tlw NR4, '933, P. 5" 
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joy the benefits of the act, "to join this or that union." 
In sum: 

It is the duty of this Administration to see that all labor, or
ganized and unorganized, gets a square deal •••• It is not the 
duty of the Administration to act as an agency to unionize labor 
in any industry •••• It is the duty of this Administration to 
require the inclusion in all codes of the mandatory provisions 
of Section 7. • • ,1" 

By taking this attitude the NRA reduced the right 
of collective bargaining to a simple concept: the lan
guage of the statute must be contained in all codes. Al
though essentially innocuous, this concept did not pass 
unchallenged by anti-union employers. By seeking to 
amend and qualify the language of the statute, as in
corporated into codes, they precipitated a major strug
gle, some aspects of which we shall consider below. 

THE IRON AND STEEL CODE 

It was generally known that the employers in the 
iron and steel industry were greatly concerned over Sec
tion 7(a)." Not only had the industry followed an anti
trade union policy for many years, but most of the 
larger companies (with the exception of the Bethlehem 
Steel Company) had also opposed employee represen
tation plans and favored an unmodified system of in
dividual bargaining. Feeling became still more tense 
when the American Federation of Labor, through the 
Metal Trades Department and the Amalgamated Asso-

. ciation of Iron, Steel, and Tin Workers, began a cam
paign to unionize the workers in the mills around Pitts
burgh, along the Great Lakes, and in some of the Mid-

• NRA Relellle No. 3f. 
ft See Mr. Lamont'. Jtatement before the Senate Finance Committee, 

Chap. II, p. 34. 
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Western cities. At the same time there was an internal 
struggle of rival groups for the control of the Iron and 
Steel Institute. The group which finally won out, led 
by the Bethlehem Steel Company, was in favor of de
veloping employee representation plans as a mode of 
collective bargaining, and planned to incorporate a pol
icy of this kind in the iron and steel code. 

On July IS, 1933 the proposed code for the iron a!ld 
steel industry was publicly announced. It was evident 
at once that Article 4 of Section 2. of the proposed code 
represented a radical attempt so to interpret Section 
7(a) as to legalize and endorse the open non-union shop 
and employee representation plans. Article 4 first recited 
the mandatory provisions from Section 7(a), and then 
continued as follows: "The plants of this industry are 
open to capable workmen without regard to their mem
bership or non-membership in any labor organization. 
The industry firmly believes that the unqualified main
tenance of this principle is in the interest of its employ
ees." Further, the section declared, employee represen
tation was an .adequate fulfillment of the requirement 
as to collective bargaining under the NRA. Reference 
was then made to a Schedule C in which was outlined 
a plan of employee representation to apply to all units 
of the iron and steel industry. This plan, intended to 
be an integral part of the..l=ode, provided that: "Nomi
nations and elections of representatives of the employ
ees shall be on the premises of the employer"; that "the 
representatives elected shall be chosen from among the 
employees .•• of their employer"; that none but these 
elected representatives might "confer jointly with one 
or more representatives of their employer at regular in
tervals," in order to discuss "any topics of mutual in
terest. n Moreover, if these representatives of the em-
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ployees and of the employer could not agree on wages, 
hours, and other working conditions, the questions at 
issue were to be appealed to the employer "with a view 
to final decision."" 

This was indeed a direct challenge to the trade union 
concept of the meaning of Section 7(a). The leaders of 
the A. F. of L. declared at once that they intended to 
fight the open-shop provisions of the steel code, and that 
"company unions will never be accepted."" The 
A. F. of L. could not hope to enforce its demands by 
calling a strike, or even by threatening to call one, since 
its organization of the workers in the industry was weak. 
Its principal hope was to bring the weight of the Labor 
Advisory Board to bear upon the NRA and to stir up 
favorable public opinion. The Labor Advisory Board 
appointed William Green, president of the A. F. of L., 
labor adviser for the public hearings on the iron and 
steel code. He engaged experts to prepare the case for 
the workers in the industry. As part of this preparation, 
the A. F. of L. solicited and obtained opinions from pro
fessors of law and of labor economics throughout the 
country, to substantiate its claim that the proposals of 
the code on labor policy were in violation of Section 
7(a)." 

In its brief prepared for the public hearing on the 
code, the A. F. of L. argued that the proposed provisions 
of the iron and steel code, if put into effect, would consti
tute "interference" with collective bargaining, and would 
limit the workers in their right to have "representatives 
of their own choosing." The brief stressed the point that 
under the proposed code there was not even "freedom of 

-For full text of the proposed code, lee New y';'! Tinus, July ,6, 
'933· 

-Tbe tame, July 17-18, 1913-
- Americ;m FeJnlltionist, September '9]], pp. 9S"'S'. 
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place of meeting to dect representatives"; that the selec
tion of representatives was unduly restricted to employ
ees of each plant or employer; that in cases of disagree
ment, the workers had no opportunity of taking the mat
ter up through unions or their own representatives, but 
had to appeal to the employer whose decision would be 
conclusive. 21 

Public hearings on the iron and steel code were 
scheduled to begin July 31, 1933. On July 29, in the 
midst of a tense atmosphere qeated by anticipations of 
the hearings, General Johnson granted a press interview 
in which he discussed, among other things, the open 
shop. He said: 

As I under.;tand it, an open shop is a place where any man 
who is competent and whose services are desired will he em
ployed regardless of whether or not he belongs to a union. That 
is exactly what the law says •••• The law clearly states that there 
shall not he any requirement as to whether or not a man belongs 
to a union. Is anything clearer needed?" 

General Johnson's statement did not touch the real issues 
raised by organized labor with reference to the proposed 
iron and steel code: the meaning of "interference," the 
meaning of "representatives of their own choosing," and 
the extent to which amendments and qualifications of 
7(a) were permissible in codes. Instead the statement 
raised a different issue altogether: Did provision 2 of 
Section 7(a) call for the open shop; did it preclude the 
closed shop? 

General Johnson's intervention only accentuated the 
element of conflict in the situation. Largely owing to the 
conciliatory intervention of the Secretary of Labor, a 
breakdown in the negotiations was prevented. At the 

DThe...,.., August '9U. PI'- 9.6-17 • 
• NRA lUlus. No. 136. 
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public hearing on the code the representatives of the in
dustry agreed to omit from the proposed code the pro
visions most offensive to organized labor, namely Article 
4 of Section 2. and Schedule C.'· Nevertheless, it was not 
yet entirely certain that the iron and steel employers 
would cease their attempts to modify Section 7(a). Af
ter the conclusion of the public hearings, conferences and 
negotiations continued, but were not marked by a spirit 
of co-operation. Thus, when the Secretary of Labor 
called a conference on August IS to which William 
Green, as the labor adviser on the code, was also invited, 
the heads of the various steel companies walked out." . 
This had the effect of a double demonstration: it sym
bolized the attitude of these companies toward organized 
labor, and it emphasized that code making was the exclu
sive prerogative of the employers. 

As negotiations dragged on without bearing fruit, both 
the NRA and the Secretary of Labor sought to bring 
further pressure on the industry to modify its stand on 
labor policy. The press reported that Pr.esident Roose
velt was planning to prescribe a code for the iron and 
steel industry if an agreement with the. NRA was not 
reached soon. On August 19 a code acceptable to the in
'dustry and to the government was finally approved by 
President Roosevelt. All clauses purporting to modify 
Section 7(a) were omitted." 

• But the Iron and Steel Institute proclaimed: "It .houJd be dil
tinedy understood that the omission of thi. leCtion doel not imply any 
change in the attitude of the industry on the pointJ therein referred to i 
that the industry believes that the employee repreteDtatiOD plana DOW 

in effect are desired by the employee I that the memben of the induJtry 
will naturally do everything in their power to preteTVe the atidactory 
relationship now existing with their empIoyeea." (Neu Yori Timel, 
Aug. " '93].) 

MThe same, Aug~ 16, 19.n. There u .,me evidence, however, that 
the incident involved a mirundentandingf that Mr. Green _at invited 
"bt mistake." 

NRA Code No. II (code of fair competition for the iron and Iteel 
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Undoubtedly, organized labor in this case won a vic
tory. The A. F. of L. prevented official sanction of code 
provisions ,vhich would have strengthened the basis for 
employee representation plans, not only in the iron and 
steel industry, but in many other industries. Certain code 
provisions offensive to organized labor had been ex
cluded; Section 7(a), whatever it connoted, remained 
intact. 

THE AUTOMOBILE CoDE: "INDIVIDUAL 

MEIlIT" CLAUSE 

About two weeks after the original iron and steel code 
. was proposed, namely on July 28, 1933, the National 

Automobile Chamber of Commerce put forward a tenta
tive code of fair competition for the automobile manu
facturing industry; This code also sought to amend Sec
tion 7 (a). Article 6 of the code, after reciting the manda
tory labor provisions of Section 7(a), continued as fol
lows: 

In accordance with the foregoing provisions, the employers in 
the automobile industry propose to continue the open-shop policy 
heretofore followed and under which unusually satisfactory al\d 
harmonious relations with employees have been maintained. 
The selection, retention, and advancement of employees will 
be on the basis of individual merit, without regard to thei" 
afliliation or non-afliliation with any labor or other organiza
tion.-

The language of Article 6 was evidently a declara
tion of war against the trade unions, and against their in
terpretation of Section 7 (a). In the past, as was well 
Irnown, "the open-shop policy heretofore followed" in 
the automobile industry had meant the complete exclu-

ioduotry, approwd by PJOSideot R_lt 00 Aug. '9, '933). See 
ooatem<nt by Deputy Adminitttator 8im.,..,u, p ••• 

• See mimeographed ropy of the rode of fair oompetitioD for the 
automobile ioduotry submitted by the National Automobile Chamber 
of Commen:e, July d, '933. 
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sion of all trade unions. It was also known that the 
A. F. of L. was preparing to renew its attempts to union
ize the automobile workers. Under NRA pressure origi
nating in the Labor Advisory Board, Article 6 was re
vised prior to the public hearing on August 18."' The 
language most objectionable to the trade unions was 
excised, and the enunciation of open-shop policy was 
softened. To follow such a policy was no longer declared 
to be the intent of the industry; instead, it was made the 
permissive right of the individual employer. As pre
sented at the public hearing on August 18 the amended 
version read: "Employers may continue the open-shop 
policy under which the selection, retention and advance
ment of employees will be on the basis of individual 
merit without regard to their affiliation or non-affiliation 
with any labor or other organization." 

Even this version, however, was unacceptable to or
ganized labor. Apparently the A. F. of L. communicated 
its objections to the NRA through the Labor Advisory 
Board in no \lJKertain terms. In any event, the NRA 
was brought around to the position that no code should 
be allowed to refer to the critical issue of the open shop. 
When the article in question was reached at the public 
hearing on August 18, 1933, Mr. Richberg arose and 
stated that no codes would be permitted to contain refer
ences to the open shop. On the basis of this statement of 
NRA policy and after the public hearing had ended, the 
automobile code was again amended. As finally ap
proved, it first recited the mandatory provisions of Sec
tion 7(a), and then added the following paragraph: 

Without in any way attempting to qualify or modify, by in
terpretation, the foregoing requirements of the NIRA, em-

• Ff'r notice of IUCb revision, lee NRA ReklU~ No. J45. Aug. 17, 19l1. 

)(: 95 L <t3 ·73 
~7 
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players in this industry may exercise their right to select, retain, 
or advance employees on the basis of individual merit, without 
regard to their membership or non-membership in any organi
zation.-

This paragraph, which came to be known as the "in': 
dividual merit clause," was quite innocuous as compared 
with the earlier versions of the code. It said nothing 
about the open shop, contained no praise for the har
monious and satisfactory industrial relations in the in
dustry, expressly denied any intent to modify Section 
7(a), and merely affirmed a right which few would 
have thought had been denied by the Recovery Act. 
Nevertheless, organized labor continued to be opposed 
to the clause on the ground that it gave aid and comfort 
to the enemies of trade unionism. Ie This interpretation 
of the clause by the A. F. of L. was soon seen to have 
a basis in fact. No sooner had announcement been made 
of its approval in the automobile code than the NRA 
began to be bombarded with demands by employer 
groups that similar clauses be included in other codes. 
Clearly for the same reasons that organized labor re
garded the clause as a defeat for their cause, employers 
considered it a tactical victory. 

The Labor Advisory Board was not backward in ex
pressing its opinion against the wisdom of permitting the 
individual merit clause to be included in the automobile 
code. On August 28, 1933 William Green, speaking for 

• NRA Code No. 17 (cod< of fair competitioD for the automobile 
manufacturing industry, approved by President Roosevelt on Aug .. :t8, 
191])' p. I. 

The Labor Advisory Board accepted the clause in the automobile 
code on the uDdenta.Dding that "no section or sentence contained therein 
modifies, qualifi .. or changes SectiOD 7(a) ••• [or establUhes] a prece
dent to be followed in the preparation or acceptance of any other 
oode. ••• - (N"", YorA. TUtus, Aug. '7,19]]') 
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the Board, let it be known that the Board would resist 
any future attempts to moclify the mandatory labor pro
visions of Section 7(a) in other codes." On August 31, 
1933 Mr. Green made a formal announcement to this 
effect on behalf of the Labor Advisory Board. He stated 
the Board's opposition to individual merit clauses in the 
following terms: 

·The Board opposed this clause in one code. Now it finds it in 
29 other codes recendy submitted. Codes are being revised on 
the eve of hearings to get this clause in •••• As practical men 
with long experience with this very clause, we know the misuse 
to which "efficiency" and "merit" are put. The terms have 
served as a screen behind which employers opposed to any or
ganization by their employees have intimidated and eliminated 
wage earners favoring organization. The terms as applied have 
left the sole determination of what constitutes efficiency or merit 
to the employer without adequate appeal by the workmen who 
have been discriminated against." 

Even General Johnson, who seems to have been re
sponsible for the inclusion of this clause-because of a 
gentleman's agreement with the automobile manufactur
ers--soon came to entertain doubts as to its wisdom. On 
September 6, 1933 he was quoted as saying that endless 
trouble had been caused by this clause in the automobile 
code. He was afraid that an erroneous interpretation of 
the clause had been broadcast through the automobile 
and other industries. He was of the belief, therefore, that 
it would be best to prohibit this or any other language 
interpretative of Section 7(a) in all future codes. The in
clividual merit clause, however, would not be removed 
from the automobile code, because it was there on the 
Administrator's own responsibility. He had promised it, 
he said, "in an unguarded moment."" 

• Necv York Times, Aug. 29. 19]] . 
• NRA ReulUe No. 548. 
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THE SoFT CoAL CoDE 

Proposed codes for the bituminous coal industry
some 30 different codes were proposed---began to be suD
mitted to the NRA in the middle of July 1933. Not until 
September 18, two months later, was a code of fair com
petition for the industry finally approved. There were 
many reasons why the code was so retarded in the mak
ing. Perhaps the outstanding reason for the dday was 
the issue of collective bargaining as raised between the 
United Mine Workers of America and anti-union opera
tors. 

At the time of the enactment of the NIRA the soft 
coal industry was part union and part non-union. In the 
so-alled Central Competitive Fidd (principally in Illi
nois) the United Mine Workers of America had long 
operated under collective agreements with the mine own
ers. Into the great Appalachian and Southern areas, how
ever, as well as into the "captive mines" of western Penn
sylvania, the union had been unable to penetrate." Up
on the enactment of the NIRA, the United Mine Work
ers began to extend its organization into both the Ap
palachian and Southern areas and the captive mines. This 
the union sought to accomplish, and finally did accom
plish in large measure, against the stubborn resistance of 
some of the most determined anti-trade union employers 
in the United States. Thus, when the time came for mak
ing the soft coal code, the question of the status of the 
United Mine Workers in the industry was put squardy 
before the NRA. 

On July 26, 1933 the non-union operators of the 
Northern Coal Control Association and of the Smoke-

• N_ Yon Ti<ow.Scpt. 7.'9]]. 
-The "capri ... aUuea" of PcJmsyJvania (and Alabama) ue plOper

Ii .. owned and operated by the Uoa and oteeI companies. 
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less and Appalachian Coal Association, representing some 
70 per cent of the national output, put forward a code of 
fair competition. Article 3, Sections I and 2 of this code," 
ventured into a radical reinterpretation of Section 7(a). 
The provisions of this section on collective bargaining, it 
was provided, were to apply only to the relations between 
an individual employer and his own employees. The em
ployer would not be required either to deal jointly with 
other employers or to negotiate with representatives of 
other than his own employees. Moreover, no worker was 
to be required to join a union, and his right to refuse to 
join was to be free from the interference of any labor 
organization or its agents'" Such qualifications were un
acceptable to the NRA not only because it had the vigor
ous opposition of the United Mine Workers to reckon 
with, but also on account of the precedents that were 
being set in the iron and steel and automobile codes. As 
a result, the operators presently withdrew the first ver-

If, The authors paraphrase mimeographed copies of the tame which 
were publicly distributed . 

• Similarly, Article 2 of the code proposed by the Western Kentucky 
Association, after reciting Section 7 (a> read: 

"The foregoing requirements shall apply to each employer in his rela.
tions to his own employees, but no employer shall be required to deal 
jointly with other employers, or with representatives of any employees 
other than his own, and any collective bargaining shall be on behalf of 
only those employees panicipating therein, the employer being equally 
free to deal separately with any other of hi. employees not 10 participat. 
ing." 

Article 2 went OD to say: 

"It is a condition of this code that no penon shall be required to join 
any labor organization to retain or le('ure employment or to receive the 
benefits of this code, and the right of every individual to refu!Ie to join a 
bhor organization and his right to bargain either individually or col
lectively with hi. fellow employees, free from interference, coercion or 
restraint of any labor organization are hereby expretdy recognized." 
The authon quote from mimeographed copies of the tame which were 
publicly distributed. 
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sion of Article 3, Sections 1 and 2, for which they sub
stituted an individual merit clause. As late as September 
9, 1933, shortly before the final approval of the code, 
they informed the NRA that "this clause must be in
cluded in any code of fair competition to which we are to 
agree.'''' 

The attitude of the anti-union operators in the soft 
coal industry represented one extreme of opinion. In con
trast to it, other operators entertained a friendly attitude 
toward the United Mine Workers. Typical of this at
titude was the code submitted by the Vermillion County 
Small Coal Operators of Danville, Ill., a group of union 
operators." The code submitted by these operators did 
not attempt to qualify Section 7(a) in any manner what
soever. Indeed, a letter which accompanied the code ex
pressed complete satisfaction with the system of estab
lished collective agreements with the United Mine 
Workers in the state of Illinois. Furthermore, after de
claring that rates of pay should be "reasonable," the code 
provided that the actual schedules in state contracts 
should be worked out by agreement with the United 
Mine Workers. Here, in opposition to the proposals ad
vanced by the Appalachian operators, was an unqualified 
acceptance of the trade union idea of what "collective 
bargaining" should be. 

Such were the two extremes of opinion under which 
negotiations on the soft coal code began. To complicate 
the issue the United Mine Workers' organizational cam
paign in the Appalachian mine areas was rushing ahead 
full speed. At the same time, labor unrest was brewing, 
and toward the end of July a violent strike broke out in 

• $",#",_ add.....d to NRA by Appalachian group of coal operato .... 
'!opt. 9. '9H. p. s· 

• The authon quote from. mimeographed copies of the same iD their 
own pG*Sion. 
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the captive mines of western Pennsylvania. Throughout 
August and the first half of September, the struggle over 
the coal code went on. What happened in Washington 
was conditioned at all times by the conflict in the field 
-in the Appalachian and in the captive mines. 

In brief, a major industrial dispute on a nation-wide 
scale seemed to be impending, when on September 16 
word came that agreement on a soft coal code had been 
reached late that night and that the Appalachian oper
ators and the United Mine Workers were progressing 
toward an understanding with reference to a supple
mentary agreement. William Green for the A. F. of 1.. 
and John L. Lewis for the United Mine Workers, how
ever, had filed a statement protesting an interpretation 
of collective bargaining introduced into the codes jointly 
by General Johnson and Mr. Richberg on behalf of the 
NRA." 

Finally, on September 18, 1933, the President ap
proved the soft coal code, at the same time that the 
United Mine Workers of America and the Appalachian 
operators came to a final understanding. As one of the 
conditions of his approval of the code, the President or
dered the elimination of the Johnson-Richberg interpre
tation from paragraph (b) of Article 5," ''because it is 
evident that attempts by those submitting codes to in
terpret Section 7(a) of the NlRA have led to confusion 
and misunderstanding," and "such interpretations should 
not be incorporated in codes of fair competition." But the 
President took pains to remark that he was ordering 

• For ddails of this statement, lee p. 79 . 
• The Johnson-Richbc:rg interpretation was put into a Schedule B~ 

later eliminated from official copiet of the code. This interpretation, which 
will be ditcmoed belo .. , p. 79, may be found in the text of the rode 
rq>rinted in the NftD YM'i TinIes, Sept. I,. 19J1i abo in the test pob
Iished by the Cbambec of Commcr<e of the United Stat ... Compa", a 
virtually identical otatement au Scc.. 7(-) bruadalt by Geu. Johnoon 
aD Aug. 2.]. 19l1. NRA Rele4u No. 46Jo 
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this interpretation excluded "without, by this exclusion, 
indicating disapproval in any way of the joint statement 
of the Administrator and General Counsel of the 
NRA.'''· 

On September 21, 1933 the President, pursuant to 
Section 7(b), approved a formal agreement on wages, 
hours, and other working conditions between the Ap
palachian coal operators and the United Mine Workers. 
This agreement, the symbol of union recognition, was 
undoubtedly one of the outstanding triumphs in the his
tory of the United Mine Workers. It meant that prac
ticall y the entire national coal tonnage would in the 
future be produced under trade union conditions. By 
virtue of the presidential approval the terms of the Ap
palachian agreement became equivalent to a code of fair 
competition binding on employers concerned." 

IN SEARCH OF "PERFECT NEUTRAlJTY" 

The controversies aroused by the steel, automobile, 
and soft coal codes put the question of Section 7 (a) be-

• NItA Code No. 24 (code of fair competition for the bituminous coal 
industry, approved by President Roosevelt in executive orders of Sept. 18, 
t933 and Sept. 29, 1933), pp. iii-iVa 

a It still remained to bring the captive mines into the original code 
and/or the Appalachian agreements. This was finally done, but only after 
prolonged controvenic:s involving in the main the question of union 
recognition, which brought the National Labor Board into the picture. 
On October 30 the steel companies, proprietors of the captive mines, 
agreed with the President to permit their workers to elect representatives 
of their own choosing who would then proceed to negotiate a formal 
agreement to follow the lines of the September 21 pact. Accordingly, the 
Ilriking mine workers began to retum to the pits early in November. 
Election. were held November 22. and 21, under the auspicea of the 
National Labor Board. Representatives of the United Mine Worken were 
chOlell in approximately two-thirds of the mines. The check--of( and union 
recognition led to further difficulties, which were referred to the National 
Labor Board for final determination. The National Labor Board held 
bearings on Jan. 4 and Jan. I, 1914 and banded down & decision Jan. 19. 
Subsequently, contracts were negotiated in accordance with the tennl 
of thit deciai.on. Whether or not these contra.cta implied recognition of the 
United Mine Worken wu aD opeD question. 
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fore the NRA ill. a new light. These controversies of 
July, August, and early September 1933 brought into 
focus concrete questions such as the open versus the 
closed shop, the trade union versus the company union, 
limitations upon the employer's right to hire and fire, 
and union recognition .. 

General Johnson grappled with issues of the open 
versus the closed shop and the company versus the trade 
union in a radio speech broadcast on August 23. His 
remarks were general and broad. He said: 

The words "open shop" and "closed shop" are not used in 
the law and cannot be written into the law. These words have 
no agreed meaning and will be erased from the dictionary of 
the NRA. The law requires in codes and agreements that "em
ployees shall have the right to organize and bargain collectively 
through representatives of their own choosing." This can mean 
only one thing, which is that employees can choose anyone they 
desire to represent them, or they can choose to represent them
selves. Employers likewise can make collective bargains with 
organized employees, or individual bargains with those who 
choose to act individually. 

Further, he asserted, 
The law does not prohibit the existence of a local labor or

ganization which may be called a company union. But it does 
prohibit an employer from requiring, as a condition of employ
ment, that any employee join a company union and it prohibits 
the maintenance of a company union or any other labor organi
zation, by the interference, restraint or coercion of any em .. 
ployer'" 

A few days later, Donald R. Richberg made a more 
definite attempt to reconcile opposing interpretations of 
the NIRA. In a radio broadcast of August 29, 1933 he 
defended the NIRA against those who were attacking 
it as a pro-labor law, and at the same time threw out the 

• NRA Release No. 463. Compare the Richherg-Johmon interpreta
rio. of Sec. 7(a) in the ooh coal code, p. 79. 
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idea that the success of the NRA experiment implied 
"labor participation." His observations were: 

The NIRA did not incorporate the provisions of Section 
7 (a) • • • as the expression of a social idea, or as an attraction 
for labor support of the act. General Johnson and I worked 
with others on the drafting of the act. It was and is clearly 
evident that the whole scheme of self-government would.fall to 
the ground without labor participation. It was and is clearly evi
dent that without labor participation there would result neither 
security for the employer and investor, nor freedom for the 
worker~'" 

This statement was sympathetic in tone to the conten
tions of the trade unions. Nevertheless, it was vague 
enough to be regarded as innocuous by employers, for it 
did not specify what was meant by "labor participation." 
Organized labor was also encouraged by the stand taken 
at about the same time by General Johnson in a contro
versy aroused by one of his chief aides, Dudley Cates, 
on the trade union issue. On August 30, 1933 Mr. Cates 
resigned from his position as assistant administrator be
cause of disagreement with other NRA officials. Mr. 
Cates thought that the craft unions of the A. F. of L. 
were not designed to further the purposes of the Re
covery Act, or to fit into the scheme of industrial self
government. The set-up of American industry, he 
thought, called for vertical or industrial unions. More
over, he was of the belief that labor organizations should 
be just as responsible to the government as was industry 
under NlRA." On September 1 General Johnson issued 
a statement on Mr. Cates' resignation. The Administra
tor did not disapprove of the theory of vertical unions 
responsible to the government, but pointed out that the 
Recovery Act, despite its guaranty of collective bargain-

• NRA R.lus. No. 536 • 
.. NftD Yo,," Tmus, Aug. 31, 19U. 
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ing, did not endorse any particular form of labor or
ganization. General Johnson declared: 

Mr. Cates' statement ••• discloses a theme which many of 
us here entertain: that, with an industry organized verticaIly,.the 
logical labor organization is vertical also with overhead control in 
labor, as responsible to government as it is in industry, and that 
craft organization is obsolete. The difficulty in passing from 
theory to practice is that the law says of labor organizations that 
they shall be of the workers' "own choosing." I early determined 
that it was the function of NRA, as prescnoed by the statute, to 
maintain an attitude of perfect neutrality, to lend itself to no 
theory, but to execute the law. Mr. Cates quite recently wrote 
me that he thought existing trade unionism obsolete, and that 
he had set himself to stop it at "every turn." Obviously, that at
titude is in violation of the law which we were both sworn to 
enforce." 

General Johnson's remarks on this occasion demon
strated again that the NRA was seeking a neutral atti
tude; that it would insist upon having the mandatory 
labor provisions included in all codes; but that beyond 
this it would not try to apply any general theory of in
dustrial relations. Neither organized labor nor organized 
industry could acquiesce in such an attitude, for the or
ganizational conflict between company and trade unions 
was going on apace. On September 3, 1933, for example, 
Henry I. Harriman, president of the Chamber of Com
merce of the United States, urged that all NRA codes 
contain individual merit clauses, in order to safeguard 
the open shop in industry. On September 4, William 
Green, speaking for the A. F. of L., replied to Mr. 
Harriman that the A. F. of L. would invoke court penal
ties against any employer who violated the collective 
bargaining provisions of the statute." This was about 

• NRA R,km, No. 602. (Italics oun.) 
.. NftII York Times, SepL 4-S, 1911 .. 
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the time the negotiations to secure. a soft coal code were 
apparently in a state of deadlock. 

In the hop~ of dispelling the growing confusion, the 
two chief spokesmen of the NRA availed themselves of 
the opportunity presented by Labor Day to suggest lines 
of policy that would meet the issues. In aD. address at 
Chicago, General Johnson voiced the following com
ments: 

The law establishes the right. of workers to organize and to 
deal with their employ"rs through any representatives whom 
they may choose. Workers are not compelled to do this. They 
can deal with their employers individually if they so choose. And 
whether they are organized or not, their interests will be pro
tected as to maximum hours and minimum wages in every hear
ing under a code. The obligation of employers is not to seek to 
interfere with efforts of workers to organize or with their choice 
of representatives. Employers cannot refuse to bargain about 
conditions of employment with the self-chosen representatives 
of their workers. But employers are not compelled to agree on 
any particular scale of wages or conditions of employment 
merely because they are bargaining with self-chosen representa
tives of organized workers. And no employer can be denied the 
right to bargain individually with any worker if the worker so 
chooses. It is, however, the worker's choice as to whether he 
shall bargain individually or collectively through representatives. 
If any employer should make a contract with a particular or
ganization to employ only members of that organization, espe
cially if that organization did not have 100 per cent membership 
among his employees, that would in effect be a contract to inter
fere with his workers' freedom of choice of their representatives 
or with their right to bargain individually, and would amount 
to employer coercion on these matters, which is contrary to 
law."' 

Mr. Richberg in an address that same day at Ottum
wa, Iowa tried to present the case for trade unionism 

.. NRA R6has6 No. 6'5, Sept. +. '933. 
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in modern economic society. Modern business, he said, 
developed to the accompaniment of a 

never ending war between capital and labor, between employ
ers and employees. Labor unions were the natural outgrowth of 
this internal war. They provided the necessary mobilization of 
man power against money power. • • • Labor organizations are 
even more important today than they ever were. They are 
necessary, not only to advance the interests of industrial workers, 
but to protect and promote the security and freedom of all those 
who live in the modern world. The organizers and directors of 
industrial and financial enterprises that serve modern life can 
neither safely nor intelligendy meet their responsibilities without 
the aid and corrective guidance of the self-organized groups of 
workers and consumers •••• Industrial workers should be or
ganized, transportation workers should be organized, farmers 
should be organized, all the great competing and c<>-operating 
interests, whereby we serve each other and through which we 
are dependent upon each other must be organized so that they 
can express their needs, can compel recognition and satisfaction 
of their needs, and so that no element, no group of minority or 
majority interests, in our civilization can dominate and exploit 
another group •••• Accordingly, there were written into the act 
opportunities and protections for all three interests. The owners 
of industry could associate themselves together and write a code 
or law of self-government. The workers could associate them
selves together, and by collective bargaining with employers 
write into the individual code the law for self-governing labor 
relations •••• 

Mr. Richberg went on to discuss the theory that busi
ness should be organized primarily to yield an adequate 
livelihood to workers rather than profits to owners. But, 
he continued, 

It is not the purpose of the NIRA to put into operation such 
a theory of the true purpose of industry •••• It is the clear pur
pose of the act to require recognition by those who manage in
dustry of the undeniable fact that the chief beneficiaries and 
customers of industry are the workers themselves, and that their 
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right to participate in shaping the policies of industries which 
vitally dect their lives cannot be denied with the sanction of 
democratic government.48 

General Johnson and Mr. Richberg made a more defi
nite attempt to grapple with the underlying issues in con
nection with the interpretation of Section 7(a) which 
they wished t~ incorporate into the soft coal code. After 
repeating the language already broadcast by General 
Johnson on August 23, the statement then referred to 
the decision of the United States Supreme Court in .the 
Railway Clerks case as a criterion of what was meant by 
"interference, restraint, or coercion." Company unions, 
the statement declared, were not prohibited by the 
statute; what was forbidden was the employer's requir
ing, as a condition of employment, that an employee join 
such a union. Moreover, it was declared, the law pro
hibited "the maintenance of a company union, or any 
other labor organization, by the interference, restraint, 
or coercion of any employer." The statement concluded 
by expressing the readiness of the NRA to settle repre
sentation disputes by secret ballot, with the qualification, 
however, that it would "not undertake in any instance 
to decide that a particular contract should be made, or 
should not be made between lawful representatives of 
employers and employees, or to decide that a contract 
which has been lawfully made should not be enforced." 

Another attempt to meet the same issues, particularly 
with regard to the individual merit clause, was made 
about the same time by the Labor and Industrial Ad
visory Boards of the NRA. Seemingly, the two boards 
came together for the first time early in September at 
the urging of General Johnson. They sought to work 
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out a statement on the individual merit clause, but failed 
to reach agreement at once. After further conferences, 
however, an agreement was reached, and by September 
13, 1933 the two boards had prepared a statement in
tended to clarify many of the issues separating them, 
particularly the interpretation of Section 7(a). This 
statement was signed by members of both groups; but 
publication was withheld pending a statement of policy 
by President Roosevelt .. • The statement was never made 
public because on September 15 the President let it be 
known that he would bar all further attempts to interpret 
Section 7(a). Specifically he vetoed the interpretation 
agreed on earlier in the week by the two advisory boards. 
The President was reported to entertain the view that 
Section 7(a) spoke plain English and did not require 
general interpretation in the abstract." 

The President's broad hint virtually closed all open 
dispute over the individual merit clause. Nevertheless 
the clause came up for administrative consideration in at 
least two codes approved subsequent to the approval of 
the automobile code. The draft of the boot and shoe code, 
approved October 3, 1933, contained an Article 4 on em
ployer-employee relationships as follows: 

In so far as consistent with the foregoing provisions [man
datory labor requirements] employers ••• may continue pres
ent employer and employee relations and the selection. retention 
and advancement of employees shall be on the basis of individual 
merit without regard to their affiliation or non-affiliation with 
any labor or other organizations.o, 

-This information wu coDtained in a New Yorj Time. dispatch of 
Sept. '], '933, evidently inspired by the NRA. 

• See N .." Yo," T mus dispatch of Sept. ,6, '933. evidently inspised 
by the White House . 

.. NRA Code No. 44 (code of fair competition for the boot and shoe 
manufacturing industry, approved Oct. ), 1911 by President Rooaevelt), 
p.2. 
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This article was eliminated from the code, however, in 
the President's executive order, which granted approval 
subject to the following condition: 

Because it is evident that attempts by those submitting codes 
to interpret Section 7 (a) of the NIRA have led to confusion and 
misunderstanding, such interpretation should not be incorporated 
in codes of fair competition. Therefore Article 4- must be 
eliminated.·· 

That same day the President granted his approval to 
the farm equipment code, subject to a similar condition; 
that a merit clause supplemental to Section 7(a) be 
excised. The clause occurred in the second paragraph in 
Article 8 and copied the language of the automobile 
code.1I 

The President made clear his reasons for these rulings 
in a letter transmitted to General Johnson dated October 
19, 1933." In this letter the President prohibited the 
incorporation in any codes of interpretations of Section 
7(a) and set forth his own understanding of the statute. 
The text of the letter was as follows: 

Following our recent discussion of various misunderstandings 
and misinterpretations of Section 7 (a) ••• I wish to advise you 
of my position. 

Because it is evident that the insertion of any interpretation 
of Section 7 (a) in a code ••• leads only to further controversy 
and confusion, no such interpretation should be incorporated 
in any code. While there is nothing in the provisions of Section 

• The same, p. iii . 
• NRA Code No. :19 (code of fair competition for the farm equipment 

indllltrf, approved Oct. 3, '933, by PresideDt Ro ..... lt), p. 6. The 
President'. elimination of this clause may be found in the executive order 
ap~ded to the code, p. ill. 

The lett ...... Dot made public UDtil Octobet '3. GeDeral JohnsoD 
thea gave out the letter in connection with bis statement on the executive 
approval, Octobet OJ, of the retail trade code. Evidently the issue mOlt 
ha .. ariIeo again beIe. 
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7 (a) to interfere with the bona fide exercise of the right of an 
employer to select, retain, or advance employees on the basis of 
individual merit, Section 7 ( a) does clearly prohibit the pretended 
exercise of this right by an employer simply as a device for com
pelling employees to refrain from exercising the rights of self
organization, self-designation of representatives, and collective 
bargaining which are guaranteed to all employees in said Sec
tion 7{a)." 

The official announcement of the President's position 
definitely brought the controversy over individual merit 
clauses to an end. So far as it went, the announcement 
was a victory for the contentions advanced by the Labor 
Advisory Board and the trade unions. But, although it 
settled the individual merit issue with respect to inclu
sion in codes, the statement did not settle the 
issue as part of the practical technique of administer
ing industrial relations in codified industries. There was 
nothing in Section 7(a) to prohibit the "bona fide" 
exercise of the employer's right, the President said, but 
the "pretended" exercise of this right was forbidden. 
But the President did not, and of course could not, state 
specifically how to distinguish the one from the other." 
Because of the somewhat indefinite language of the 
President's statement both employers and employees 
could reasonably believe that they had won important 
concessions'" 

• NRA ReluuNo. I,HS,Oct.. 2], 1933-
• General Johnson, however, thought the President'. ltatemmt wu 

perfectly clear. 00 Dec. 7, '913, for example, h. explaiDed to the Na
tional Association of Manufacturen iD New York City: "There iI no 
ambiguity here. There is not a man here who does not know what tbe 
reservation means. At least I am lUre that thtre i. DO man in our old 
Illinois Manufacturing ADociatioD who does Dot know. It means that
pretending aD open sboP---Y0D cannot hire a man, and then, di-=overing 
that he bas a onion card in h.i.s pocket, fin: him for dropping a monkey 
wrench." (NRA ReluseNo. '126,p. 9.) 

• The individual merit controversy did DOt, however, whoUy die clown.. 
It"""'" up agaia, maoy mooths later, iu the makiug of the chemical mao ... 
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Thus, after four months, the NRA was practically 
back: where it had been in the beginning so far as the 
interpretation of Section 7(a) was concerned. In the 
attempt to maintain a formal neutrality as between the 
claims of capital and labor, vague, confusing, and some
times meaningless statements had been put forward. 
Whether organized labor or industry profited more by 
this policy of "perfect neutrality," it is hard to say. At
tempts by employers to modify the language of Section 
7 (a) had been repulsed. This was a gain for organized 
labor. Beyond this, however, NRA succeeded in raising 
the issues inherent in collective bargaining rather than 
settling them. By raising them, moreover, it accentuated 
them. These issues could not be settled by a policy of 
"perfect neutrality." They were already flaring up in 
strike after strike. Thus the question of Section 7 (a) 
came back: in a new form, the settlement of strikes; and 
also under a new jurisdiction, that of the National Labor 
Board. 

facturing code. Over the protests of the Labor Advisory Board, the em .. 
ployera: succeeded in writing into the code a weak version of the in
dividual merit clause reading u follow.: 

"In all activities under this code, the peculiar relations of the chemical 
industry to national defense, national health, national industry and na
tional agriculture must be constantly borne in mind by its e"tnployers, 
stockholden, directors, executives, and employee.. The present products 
of this industry should be regarded as only by-products I its main product 
and purpoae the extension of chemical knowledge in the public interest. 
It ia recognized that the chemical industry, if it is to keep abreast of 
chemical pl'Ogre!l in the world, require. employees capable of constant 
advancement in their technical skill and of high and loyal character. 
Therefore, conscious of the great purpose of the industry, by presenting 
this code the employers in thia industry ahall not be deemed to have 
waived any of their constitutional and legal rights to engage, promote, 
or release employees, and the members of the industry shall not be deemed 
to have waived any other constitutional 'rights!' NRA Code No. 215 
(code of fair competition for the chemical manufacturing induatry, ap
proved on Feb. 10, 1934), Art. IX, pp. 399-400. 
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CHAPTER IV 

RISE AND DECLINE OF THE NATIONAL 
LABOR BOARD 

No machinery for handling labor disputes was in
cluded in the first set-up of the NRA. There were sev
eral reasons for that. First, the law itself was silent on 
the subject of strikes or lockouts. Second, those who as
sumed dll-ection of the NRA in June 1933 had their 
minds fixed on the single objective of getting industries 
under codes as fast as possible. Third, ever since 1925 
the United States had experienced industrial peace, and 
possibilities of acute industrial strife between labor and 
management seemed remote. Fourth, it was believed by 
many that labor would have little to strike for, since the 
codes would fix maximum hours and minimum wages, 
abolish child labor, and improve working conditions gen
erally. And fifth, few if any of the authors of Section 
7 (a) had a clear idea as to its precise meaning or possible 
effects on industrial relations. 

Before long, however, it became clear that the NlRA 
had given a new turn to industrial relations, a turn which 
was of major importance to the recovery program itself. 
Within a month a&er the passage of the act, Section 7( a) 
as incorporated into the President's Re-Employment 
Agreement (PRA) was the storm center of many strikes, 
and threatened to cause many more.' There was serious 
danger that the whole re-employment campaign would 
collapse under the growing pressure of labor disputes. 

To allay this unrest and to bring about a state of in
'Emplo,.,n subscribing to the PM had to agree to observe the re

quirements of Sec. ,(a). 
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dustrial relations favorable to the success of the re-em
ployment campaign, the National Labor Board was cre
ated on August 5, 1933. Originally intended as an 
agency for mediating labor disputes arising under the 
PRA, the Board soon expanded its functions to dealing 
with disputes arising under the codes, although it had 
no express authority to do so until December 16, 1933. 
At the same time the Board took upon itself the exercise 
of quasi-judicial functions, that is, of interpreting Sec
tion 7 (a) in the light of the circumstances of particular 
disputes. In its quasi-judicial functions, once again as
sumed without an express grant of authority, the NLB 
soon overshadowed the NRA itself as an interpreter of 
the statute. 

The activities of the National Labor Board thus form 
the second stage in the history of collective bargaining 
under Section 7(a). In view of their importance, we 
shall consider these activities and their effects in some de
tail in the chapters which immediately follow. To begin 
with, we shall describe briefly the main events in the life 
of the Board, from its origin to its demise. This will serve 
as an introduction to a more detailed analysis of its oper
ations and their results. 

THE STRIICB WAVE OP JULY 1933 

The Recovery Act was hardly a month old when 
progress toward re-employment was endangered by the 
sudden outburst of strikes. The curve of industrial dis
putes, which had been at a low level during 1930-32, 
suddenly turned sharply upward. The newspapers began 
to talk of a strike wave. There was some exaggeration in 
this talk. The statistics for strikes beginning in July 1933 
show" that of the total of 125,088 workers involved, 

-The Itrike statistics of 1932.13 tbow that Derrmber 1932 waa • 
month of extraordinarily few industrial disputes. No more than :IS <fa.. 
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I I 1,587 were concentrated in four industries: 68,02.6 
were clothing workers, principally in New York and 
other Eastern metropolitan markets; 2.5,643 were textile 
workers, mainly hosiery workers in eastern Pennsyl
vania; II,2.45 were miners, for the most part workers 
in the captive coal mines of western Pennsylvania; and 
6,671 were motion picture and theatrical workers, prin
cipally in the Hollywood studios.' Thus both the in
dustrial and the geographical scope of the July strikes 
was limited, most of the disputes occurring in industries 
peculiarly subject to them. Nevertheless, there were ele
ments in the situation which suggested the reawakening 
in labor ranks of an aggresSive temper hardly calculated 
to further the "united action of labor and management" 
contemplated by the Recovery Act. 

Three principal factors were responsible for the strike 
movement of July 1933. First, there was the business 
"boomlet" caused by anticipation of the effects of the 
Recovery Act, processing taxes, and the monetary poli-

putes involving 3,42S workers began during that month. The total of 
man-da)'B lost in disputes during the month wu 4°,492. These low 
figures abow what amounts to a virtual cessation of open confiictJ be
tweeD .... ploye" and employees. In part, this may he explained by the 
aeasoual factors in part, by the extensive unemployment due to the de
pression. In January '913 the number of man-days lost in disputes rose 
rapidly to a total of 240,912, an increase of some 500 per cent over 
December. In February there waa a recession but in March the figure ad
vanced &harpJy again to 445,771. Thit advance may have been due to 
the upward apurt in production and pricea which began ahortly after the 
bank holiday. The Dumber and aeverity of industrial disputes continued 
to increaae in April (535,019 man-daya los.) and May (601,7'1 man
da~ lost). In June, the month of the enactment of the NIRA, the figure 
declined '0 504,16.- In July and Augwt, however, the upward swing of 
the curve was resumed at an extremely rapid rate. Man-hours lost reached 
!,37S,~74 in July and 2,377,886 in A~gust. No fewer than 201 disputes 
lDvolvlDg uS,088 worken began durlDg July. In August IS2 disputes 
involving 141,193 worken began in the coune of the month. See 
M:,.,lJly Lobo. R..n-. VoL 17, NO.4, October '931, p. 869_ 

The liLme, p. 870' 
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cies of the government. Anticipating higher costs and 
prices, employers were "stepping up" production, and 
as a result trade unions felt in a position to make de
mands with respect to wages and hours. Second, there 
was the factor of seasonality. For reasons which we need 
not examine here, strikes in the United States commonly 
reach a peak in the late spring and remain at a relatively 
high level during the summer months. 

The third factor, and this was fundamental, was the 
impact of Section 7(a) upon the attitudes both of trade 
unions and of employers. Organized labor, represented 
by the A. F. of L., had been hard hit by the depression; 
its membership and financial resources had been greatly 
depleted and morale was low. The promise of Section 
7(a), which the unions interpreted to mean that the 
government was behind them, resulted in a vigorous or
ganizational drive.' At the same time, some of the strong
er unions were determined to play an active part in code 
making in the hope that the codes would incorporate the 
usual terms of collective trade agreements, and would 
help to extend unionism into areas hitherto open shop. 

The trade union campaign met with a vigorous coun
ter-offensive on the part of employers. In part this 
offensive took the form of reviving old and establishing 
new company unions and of determined opposition to the 
recognition of outside labor organizations. In part it took 
the form of fighting the efforts of some of the unions to 

• Some of the unions most active in this drive which made the greatest 
gains in membership were the United Mine Workers, International Ladiei 
Garment Worken, United Textile Workers (especially the American 
Federation of FuU Fashioned Hosiery Worken), and (outside the A. F. 
of L. at the time) the Amalgamated Clothing Worken of America. An 
even more striking development was the mushroom growth of A. F. of L 
federal uniona among worken in the automobile, rubber, chemical, and 
lOme other industries. During July and August J913 alone, the A. F. of L 
ilSUcd l40 new charten to local trade and federal labor unions directly 
afDliated with the Federation. 
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shape the labor provisions of the codes. Given such an 
atmosphere, industrial confficts were bound to grow in 
number, extent, and severity. 

THE CREATION OF THE BOARD 

Under the impulse of the July strikes, the idea that 
the NRA should establish code machinery for maintain
ing industrial peace under the PRA and the codes came 
to the fore. The first steps toward the establishment of 
such machinery were taken forthwith upon the approval 
of the pioneer code, cotton textile.· The idea of creat
ing similar machinery was also projected for the needle 
trades, where the unions were on the verge of a general 
strike. Early in August 1933 a mediation board was pro
posed to adjudicate labor disputes in the soft coal in
dustry. 

At the same time, the Industrial and the Labor Ad
visory Boards of the NRA were engaged in conferences 
for the establishment of more general machinery applic
able to industry at large. At these conferences, it would 
appear, the idea of a National Labor Board was first 
advanced. Several proposals were worked out which it 
was agreed to place before the President. On August S, 
1933 these proposals were approved by the President, 
who told the press that he was not certain as to the best 
permanent form for carrying on mediation under the 
NRA. He suggested the possibility, however, that a 
single board might later be replaced by separate boards 
in the various codified industries.· 

The President's statement announcing the establish
ment of the National Labor Board contained two parts: 
first, it set forth the joint proposal of the Industrial and 

• See Chap. xv . 
• For thil and other statements by the President, see NftII ¥or/e TUna, 

_Aug. '. '933. 
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Labor Advisory Boards;' and second, it gave the Presi
dent's approval." In accordance with the recommenda-

t' "The country in the past few weeks has had remarkable evidence of 
co-operation in the common cause of restoring employment and increaJ-o 
ing purchasing power. Industrial codes are being introduced, considered, 
and put into effect with all possible dispatch, and the number of firm. 
coming under the President's Re-Employment Agreement is inspiring. 

"This gratifying program may be endangered by different interpreta.
tions of the President's Re-Employment Agreement by lOme employers 
and employees. 

''The Industrial and Labor Advisory Boards jointly appeal to all those 
associated with industry--owners, managers, and employee~o unite in 
the preservation of industrial peace. Strikes and lock:outa will increase 
unemployment and create a condition clearly out of harmony with the 
spirit and purpose of the Industrial Recovery Act. Through the applica
tion of the act the government is sincerely endeavoring to overcome un
employment through a nation-wide reduction in the houn of work and 
to increase purchasing power through an increase in wage rates. Thit ob
jective can only be reached through co-operation on the part of all those 
associated with industry. In order to develop the greatest degree of co
operation and the highest type of service on the part of management and 
labor, we urge that all causes of irritation and indUJtrial discontent be 
removed so far as possible; that all concerned respect the rightl of both 
employers and employees; avoid aggressive action which tend. to pro
voke industrial discord and strive earnestly and zealously to preterve 
industrial peace pending the construction and adoption of industrial codes 
applicable to all busine., large and small. Exceptional and peculiar 
conditions of employment affecting small employers and others whose 
business circumstances merit special comideration will be handled with 
due regard to the facts of the .ituation and with the desire to achieve 
increased employment and purchasing power. 

"This appeal is made to the sound judgment and patriotism of all our 
people in the belief that even the most vexatious problem can be settled 
with justice and expedition where employers and employea act in accord 
with the letter and spirit of the National Recovery Act, without fea.r that 
any just rightl will thereby be impaired. In that way only can the Re
Employment Agreement be made to apply with faimCII pending the adop
tion of the codes." 

• ''Of importance to the recovery program it the appeal to manage
ment and labor for industrial peace, which baa just been lent to me for 
approval. 

"With compelling logic, it calls upon every individual in both groups 
to avoid strikes, lockouts, or any aggressive action doring the recovery 
program. 

"It is a document on a par with Samuel Gomper'. memorable war
time demand to praerve the statUi quo in labor dispute.--and in addi .. 
tion to the signature of the President of the American Federation of 
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tions of the Industrial and Labor Advisory Boards, the 
powers and jurisdiction of the National Labor Board 
were defined in the following terms: 

This Board will consider, adjust and settle differences and 
controversies that may arise through differing interpretations of 
the President's Re-Employment Agreement and will act with 
all possible dispatch in making known their findings. In return, 
employers and employees are asked to take no disturbing action 
pending hearings and final decision. This Board wiII prompdy 
proceed to ~stabJish such central and local organizations as it 
may require to settle on the ground, such differences as arise in 
various parts of the country. 

The President, it should be stressed, did not issue a 
formal executive order on August S, 1933. Thus the 
exact administrative status of the National Labor Board 
was vague and uncertain until December 16, 1933, when 
the first executive order bearing upon the NLB was 
issued. The Board's powers were limited by the state
ment to "differences and .controversies" arising out of 
the President's Re-Employment Agreement. This limi
tation notwithstanding, the Board went ahead in the 
sequel to dealing with "differences and controversies" 
which arose out of approved codes. When dealing with 
labor difficulties the Board was to "consider, adjust and 
settle" them. On the basis of this somewhat vague grant 
of powers, the Board later proceeded not only to medi-

Labor it carries the signature of every great labor leader and every great 
industrial leader on the two advisory boards of the Recovery Adminis
tation. It i. an act of economic ltatesmanship. I earnestly commend it 
to the public conscience. 

''Thia joint appeal proposes the creation of a distinguished tribunal 
to pa.a promptly on any case of hardship and dispute that may arise from 
interpretation or application of the President's Re-Employment Agree-
ment. The advantages of this recommendation are plain and I accept it 
and hereby appoint the men it proposes whose names will carry their OWQ 

commendation to the country." 
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ate an~ conciliate in disputes between employers and em
ployees, but also to hand down a number of formal "de
cisions." The statement did not expressly say that the 
Board was empowered to adjudicate on cases involving 
Section 7(a)." The Board nevertheless took it upon it
self to exercise quasi-judicial functions so far as con
cerned rulings on the statute. And in exercising these 
functions, it did not distinguish between PRA and code 
cases. 

In sum, the NLB soon transcended all the limitations 
inherent in the statement of August 5, 1933. It did so 
upon its own initiative, although by the force of events 
rather than by conscious choice. From August 5 to De
cember 16, 1933, in other words, the NLB assumed a 
multitude of responsibilities without being granted ex
press power to assume them. It informally expanded its 
jurisdiction to include mediating in every conceivable 
type of strike situation, to cover code labor disputes as 
well as PRA labor disputes, and to comprehend the in
terpretation of Section 7 (a) as well. Later in its history 
the Board's position was at length regularized by a series 
of executive orders. But until these orders were handed 
down by the President, the express commission of the 
NLB was extremely vague and its formal powers ex
tremely amorphous. 

To membership on the National Labor Board, the 
President appointed three "labor" representatives;'· 
three "industry" representatives; 11 and an impartial 

• Because all employen subscribing to the PRA hound themselves to 
observe the requirements of Sec. 7(a), it might be argued that the NLB 
WaJ indirectly empowered to adjudicate on cateI whereiD the mtute wat 
at issue . 

• Dr. Leo Wolman, chairman of the Labor AdvilOry Board; William 
Green; John L. Lewi .. 

U Walter C. Teagle, chairman of the Industrial Advisory Board i 
.Gerard Swope; Louie E. Kirstein. 
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chairman.lI The "labor" members were named on the 
recommendation of NRA's Labor Advisory Board; the 
"industry" members on the recommendation of the In
dustrial Advisory Board. Despite occasional changes in 
the personnel of its membership, the NLB at no time in 
its history deviated from the original pattern of struc
ture: equal voice to bi-partisan interests plus a decisive 
public voice. This structural fact was of primary impor
tance to the Board's operative ability. The bi-partisan 
composition was to prove an advantage in the work of 
mediating and conciliating labor disputes; but it was to 
hinder the Board for some time in its evolution into a 
quasi-judicial tribunal which sought to "lay down the 
law" of Section 7(a). 

FIRST STEPS 

Confronted with an ominous strike situation, the Na
tional Labor Board had to act quickly and as best it 
could. An executive secretary, Dr. William M. Leiserson, 
was appointed at once. Several special mediators were 
secured; an office and a field staff were quickly got to
gether. Because the number of strikes was too large for 
its small staff, the Board entered into arrangements to 
co-operate with the Conciliation Service of the United 
States Department of Labor, and with similar services 
in the labor departments of some of the states. For the 
time being, also, a number of disputes were left to media
tion by the local NRA boards which were springing up 
throughout the country as the President's Re-Employ
ment Agreement drive progressed." 

The first big task of the Board was mediation in the 
widespread strike in the hosiery mills of Berks County, 

II Senator Robert F. Wagner. 
II For the organization of local NRA boards, see Charles L. Dearing 

and Othe..., TIN ABC of"'" NRA. '934, Ch.ps.IVand V. 
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Pennsylvania, more particularly in the environs of the 
city of Reading. Within a week after its establishment, 
the Board succeeded in settling this strike by an agree
ment which came to be known as the "Reading Form
ula." This was an auspicious beginning. The Reading 
Formula set a precedent. For many months thereafter 
the Board's line of policy in regard to industrial rela
tions was determined by the principles implicit therein. 
In view of the importance which this formula thus ac
quired in the work of the Board, it is necessary to review 
briefly its formulation and meaning. 

By 1929 the American Federation of Hosiery Work
ers," under aggressive and militant leadership, had or
ganized about 50 per cent of the fast-growing hosiery 
industry, principally in the mills situated around Phila
delphia. The union then held contracts with some of the 
largest manufacturers. Between 1929 and 1933, like 
many other unions it suffered substantial losses in mem
bership and morale. To retrieve lost ground and to con
quer open-shop territory never before organized, chiefly 
around Reading, Pennsylvania, it engaged in an aggres
sive organizing campaign in June 1933. Refusal by em
ployers to grant "recognition" or to bargain collectively 
with union representatives led to strikes. By July 5 all 
the full fashioned hosiery mills in Berks County, Penn
sylvania were reported shut down. More than 10,000 

workers were out on strike. The struggle continued 
throughout July and early August, growing in scope and 
intensity. It was accompanied by disturbances of the pub
lic peace . 

.. Although technically a divUion of the United Textile Worken of 
America, in substance the onioD is autoDomoUL At the time of the Read
ing lItrikea in 1933, it wu known as the Americ:aa FedentioD of Full 
FuhioDed Hooiery Worken. It later changed ill name to the preoent 
form, when it extended itt jurisdiction to include .:ama hosiery work
en. 
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Such was the controversy which the National Board 
undertook: as its first problem. Telegrams were sent to 
leading employers and to the president of the union, ask
ing them to submit the strike to the Board's mediation. 
Responses from both sides were favorable. In Wash
ington on August 10 the Board held a hearing attended 
by 25 employers and numerou, representatives of the 
union. As a result of this hearing, a tri-partite agreement 
among the employers, the union, and the Board was an
nounced on August 1 I. It read as follows: 

Agreement between the National Labor Board and the 
hosiery manufacturers of Reading, Pennsylvania, and the rep
resentatives of the employees each agreeing with the National 
Labor Board but not with each other as follows: I. The strike 
to be called off immediately and the employees to report to work 
as quickly as work is available. 2. The employees are to return 
to work without prejudice or discrimination. 3. Conditions of 
work and wages will be as agreed upon. 4. During the week 
beginning Tuesday, August IS, 1933, and thr!>ughout that 
week, employees on the payroll of the last day on which they 
worked at each company shall hold a meeting, elect their own 
chairman by secret ballot, and elect their representatives to deal 
with the management in working out agreements dealing with 
the relationships of employees and employer. S. Each works will 
send to each employee on the payroll on the last day that he was 
at work a notice to that effect, which will entide him to be 
present and vote at the meeting aforesaid. 6. This election is to 
be held under the supervision of the National Labor Board. 7. 
Any disagreement in interpretation arising will also be setded 
by the National Labor Board. 8. Both employers and employees 
agree to accept the decision of the National Labor Board as final 
and binding." 

The Reading Formula comprehended four points 
which later became an integral part of the policy of the 
National Labor Board. First, the strike was to be called 
off at once. This was primarily a concession to employ-

• NR4 Rd .. ,. No. "5. 
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ers. From the point of view of the Board, however, it 
was essential as a means to industrial peace and re-em
ployment. Besides, the Board acted on the assumption 
that a truce must precede elections and negotiations, later 
steps in the formula. 

Second, the striking workers were to be reinstated in 
their jobs without prejudice or discrimination. This was 
a safeguard to the employees. No former striker was to 
suffer a loss of his job for having participated in a walk
out. But the qualifying condition that workers were to 
be rehired "as fast as work is available" opened the way 
to controversy, particularly if an employer did not act 
in good faith. 

Third, an election was to be held by the employees for 
the purpose of designating representatives for collective 
bargaining. The election was to be held at a specific 
date; it was to be under the auspices of the Board; the 
balloting was to be secret; all workers on the payroll at 
the time the strike began, but none hired thereafter, 
were to be permitted to vote; workers were to be given 
adequate notice of the time and place of the election. 
Most important of all, the representatives chosen were to 
be authorized to negotiate with the employer with a 
view to executing agreements concerning wages, hours, 
and working conditions. This was the crux of the Read
ing Formula and the heart of the interpretation of Sec
tion 7 (a) later elaborated by the Board in a series of 
rulings.'" 

Fourth, workers and employers consented to submit 
all differences arising under the agreement to the Na
tional Labor Board for final decision. This provision was 
similar to those commonly found, in trade union agree-

• See Cbapo. VI and VII. 
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ments, providing for voluntary arbitration of grievances 
and differences thereunder. 

In accordance with this agreement, elections were held 
in 4S Reading hosiery mills throughout the week begin
ning August IS, 1933. About 14,000 workers partici
pated in the poll. The union elected its representatives in 
37 mills having 13,362 workers. Eight mills with 720 
workers elected non-union representatives." But in 36 
mills the management refused to work out agreements 
with the elected representatives. On September 27, ac
cordingly, the Board handed down a decision wherein it 
ruled that the agreement called for the working out of 
written agreements between the representatives and the 
managements.'" After some further difficulties, the em
ployers complied with this decision, and many agree
ments were later made. Thus in its first big test, the Na
tional Labor Board succeeded in adjusting a serious 
strike by voluntary agreement. Moreover, the result of 
this adjustment was that a trade union achieved the 
equivalent of "recognition" in a previously non-union 
territory." 

EARLY SUCCESS 
During the first three months after its establishment, 

the National Labor Board was fairly successful in meet
ing the various tasks which it encountered. The Reading 
Formula supplied a workable basis for adjusting most 
of the disputes which came before the Board during this 
period. Adjustments by mutual agreement between con
tending parties were readily made; but little recourse was 

II' NRA ReulISe No. 510, Aug. 2.6, 1933. 
II NRA Rekate No. 942. Senator Wagner stressed, however, that the 

decision did Dot purport to be a precedent OD the necessity for written 
agreementl . between employen and representative labor organizations. 

• But in the elections, it should be noted, individuals were chosen as 
representatives. They were listed on the ballot under the heading uunion~» 
without the union'. being named. 
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had to "decisions," and only one basic interpretation of 
,Section 7(a) was deemed necessary." Disputes involv
ing hundreds of thousands of workers, and covering a 
wide range of industries--hosiery, wool and silk mills, 
dress and clothing shops, street railways, grain elevators, 
and machine shops--were successfully adjusted. 

October 1933 was a turbulent month. Strikes in the 
Pennsylvania captive mine, in the silk mills at Paterson 
and Allentown, in the soft coal mines of Illinois, in the 
Detroit automobile tool and die shops, in the Ford plants 
at Edgewater (New Jersey) and Chester (Pennsyl
vania), in the Weirton, West Virginia plant of the Weir
ton Steel Company, all combined to create tension in in
dustrial relations. Nevertheless the Board generally rose 
to the occasion. It initiated negotiations which eventu
ated in the settlement of the Paterson and Detroit labor 
troubles. On October 16, 1933 the Board brought about 
an agreement ending the Weirton strike, the essential 
element in the agreement being a provision for election 
under Board auspices of employee representatives for 
collective bargaining during the second week of De
cember 1933.'" On October 30, 1933 the value of the 

• The Berkeley Woolen Mill. decision, NRA Releasl dated Sept. 6, 
19]:]: (no number), wherein the Board ruled that wOlken were not re. 
stricted to fellow employees in their choice of representatives. 

a See NRA Release dat.d Oct..6, '9Jl (no Dumber). Th •• g .... m.nt 
read: "It i. agreed 1. That the strike ~ •. be called off immediately. 2-. 
The striking employees are to be permitted to return to work without 
discrimination, prejudice, or phYJical examination. ]:. A" euctUm cuill 
be lieU Juring lhe second fUJleR of December Un4er 1M superf1isitnJ 01 1M 
NlltiolJll/, Labor BoarJ, lhe poceJure IZfIIl melnoll, of e"(lion ItJ be tr-
scribea by the Boara. ~. Th. employ .... haU be permitted ••• to .. Iect 
representatives of their own choosing, and the employen agree to bar
gain collectively with the representatives 10 .elected. s. In the event 
that any dispute ariaes out of this agreement • .. .. the same shall be lOb
mitted to the National LaboJ' Board for decision." (Italia oun.) The 
agreement wa.t signed by E. T. Weir, "representing Weinon Steel Com
pany," William J. Long, ccrepretentjng Itriking employees," and RoMn 
F. Wagner, "chainnan of NLB." 
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Reading Formula was recognized in the agreement by 
means of which President Roosevelt succeeded in ending 
the strike in the captive mines. The agreement called 
for the election of employee representatives under the 
auspices of the National Labor Board, the employers 
engaging themselves to bargain collectively with these 
representatives until bilateral contracts, containing pro
visions at least as favorable to the workers as those of the 
Appalachian Agreement of September 21, 1933, were 
executed." 

During the latter part of October the National Board 
began to establish regional boards at various centers of 
labor trouble throughout the country. The establish
ment of these regional boards followed a certain amount 
of jurisdictional difficulty with the NRA. For some time 
it was not altogether certain whether local labor disputes 
were to be handled by the Labor Board or by the NRA 
compliance boards established to administer the Presi
dent's Re-Employment Agreement. By the end of Sep
tember the Labor Board succeeded in establishing its 
exclusive jurisdiction in this field. In order to simplify 
the administrative tasks connected with such jurisdic
tion, the National Board proceeded to devise a nation
wide system of regional boards." 

In terms of efficient operation, November 1933 
marked what was perhaps the high point in the life of 
the National Labor Board. The strike movement was 
subsiding somewhat. Most of the spadework in the 
original adjustment of labor disputes was being trans-

• See Nn» Yor" TUMs, Oct. JI, '9U . 
• AI the time the Nationa.U.abor Board was finally abolished, n:gionai 

boarcb were functioning in Atlanta, Boston, Buffalo, Chicago, Cleveland, 
Detroit, Indianapolis, Kansas City, Los Angeles, Minneapolis, Newark, 
New Orl ...... N .... York, Philadelphia, Pittsburgh, SL Louis, Sao Antonio, 
Sao Franci-. Seattle, and Toledo. 
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ferred to the several regional boards. The National 
Board was free to devote most of its energies to major 
controversies and to questions of policy. On November 
22 and 23,1933 the Board conducted the most important 
series of elections in its history-those in the captive 
mines---approximately 14,000 workers participating 
therein." The elections passed off in perfect order and 
quiet. For the time being it seemed that, thanks to the 
Board's application of Section 7(a), an ideal of industri
al democracy was in process of realization in the field of 
industrial relations. 

CRISIS 

This hopeful outlook, however, was soon dispelled. 
The first signs of possible difficulties had occurred during 
October when a number of employers refused to appear 
at hearings called by the Board. Significant also was the 
fact that on November I, 1933 the National Association 
of Manufacturers made a vigorous public attack on the 
Board." 

But the real crisis in the history of the Board came 
early in December in connection with two cases which 
were to be of outstanding importance for some time to 
come; namely, the so-called Weirton and Budd cases. 
On November 15, 1933, certain employees of the Weir
ton Steel Company filed an affidavit with the Board in 

• The United Mine Workers of America polled )0,000 votes and elected 
its representatives in 20 mines. "Imide" labor organizations polled 4,000 

votes and elected their representatives in 9 mines. The overwhelming 
majority of the "inside" union votes was c:a.st by worken employed in 
H. C. Frick properties. (NRA Release No. 1905, Nov. '4, 1911.) 

• The statement in part was as follows: "Sound employment relation
ships must be established and maintained by mutual agreement between 
employer and employee in the light of local plant and community condi
tions. ... The policies of the National Labor Board tend to prevent the 
prompt and peaceful tettlement of industrial disputes and to prevent the 
development of sound systelDJ of employment relations, thus increasing 
the Dumber of IOcb disputes. ... n (New YOf'k Times, Nov. :z, 1933.) 
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which they charged that the company was "coercing" 
them into voting for the company union at the elections 
which were to be held in December." Specifically, the 
employees charged that the company was circulating 
communications, presumably from buyers of Weirton 
products, in which these buyers said that they would re
fuse to purchase these products if the company dealt with 
the trade union. The National Labor Board referred 
these. charges to the Pittsburgh regional board. 

Early in December the issue was aggravated still 
further. The Weirton Steel Company then made it clear 
that it did not understand the agreement of October 1 6, 
1933" to imply that the NLB was to conduct an elec
tion at which the workers would choose between repre
sentation by the Amalgamated Association of Iron, Steel, 
and Tin Workers and the employee representation plan. 
Instead the company took the stand that the agreement 
meant nothing more than that an election should be 
held-under the supervision of the NLB-at which the 
employees would designate representatives under the 
employee representation plan. 

Hearings had been called by the Board on December 
,,1933, at which it became clear that the Company Plan 
Committee would not agree to the rules of the election 
as worked out by the NLB and would refuse to partici.
pate in any such referendum. The delegate of the Com
pany Plan Committee was asked if his committee would 
flout the Board, to which he replied "yes." Asked further 
if he meant that it would flout the government, he re
plied "if that's the way you take it, yes."" 

On December 1 1 Mr. Weir, chairman of the com-

• Nerw Yori TitMs, Nov. 16, '911. 
• See p. 100. 
• NRA ReuilS. No. 2149. 
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pany, wrote to Senator Wagner that the company did 
not feel bound by the Labor Board's interpretation of 
the agreement of October 16. "The election," he de
clared, "will proceed in accordance with the rules 
adopted by the employees' organization" (that is, the 
company union). In reply Senator Wagner said: "The 
Board will see to it that the agreement will be carried 
out. We are determined to have a fair election. • . ." 
At an executive meeting of the Board on December 1 3, 
the Weirton case was considered in detail. Should injunc
tion proceedings be instituted? Should criminal prosecu
tion be undertaken? Should an appeal be made to Gen
eral Johnson to intervene? Opinions of the members of 
the Board differed. When the company proceeded with 
its plans to hold its own elections, General Johnson on 
December 14 advised Mr. Weir by telegram that, "in 
my opinion you are about to commit a deliberate viola
tion of federal laws, and that if you do so, I shall request 
the Attorney General to proceed against you immediate
ly." That same day Senator Wagner asked the Attorney 
General to take charge of the case, and the NLB ordered 
a postponement of the election due the next day." 

Notwithstanding all this, the Weirton Company held 
elections on December IS, 1933 at its three plants-
Weirton, West Virginia; Clarksburg, West Virginia; 
and Steubenville, Ohio. About II,SOO employees par
ticipated in electing representatives under the employee 
representation plan." The National Labor Board began 
to prepare materials for an early court test against the 
company, and General Johnson, pending the completion 
of the Board's preparations, postponed action to deprive 

• Nerw York Times, Dec. 12, and Dec. 14-15, 19]] . 
• The same, Dec. 16, J 933. 
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the company of the right to display the Blue Eagle.1> 
Thus began a protracted legal controversy which had not 
yet ended when the Recovery Act was held unconstitu
tional by the United States Supreme Court in the 
Schechter case decision of May 27, 1935." 

The defiance of the Budd Manufacturing Company 
was lim manifested by its refusal to comply with a de
cision of the Philadelphia regional board. This decision 
called for a settlement of a strike on condition that all 
strikers be re-employed, and ordered an election at which 
the workers might choose between representation by the 
United Automobile Workers Union (affiliated with the 
A. F. of L.) and an employee representation plan. When 
the case came before the National Labor Board on De
cember 7, 1933, officers of the company refused to at
tend the hearings. Mr. Budd wrote to the National La
bor Board with reference to its suggestion that it might 
be desirable to mediate the strike: "Your kind offices are 
unnecessary since our plants are fully supplied with 
men. - Eight days later the National Labor Board 
handed down its decision in the Budd case, repeating in 
substance the recommendations of the Philadelphia 
Board." In this decision for the first time the Board 
attempted to give a more specific interpretation of the 
meaning of "interference," "representatives of their own 
choosing," "company unions," and "collective bargain-

DlAter el£om by .he NLB 10 conduct a merendum were blocked by 
the company' ... fuoal '0 permit the Board to .... i .. property and by its 
further refusal to tuhmit ita payroll to the Board.. 

• On May 29. 1934 Federal Judge Nield. ",fused 10 grant a pre
liminary injUDcboo Or) lIclmiclll grounds, on Feb. 27, '935 he refuJed to 
i.me lUI injunction o'n the merits of the case. An appeal to the u. s. 
S"I:""'" Coun ..."..;"..j 10 he taken by May 27. I93S. 

NftII Ytw" Tmul. Dec.., 1931 . 
• NRA R6111U1 No. n61, Dec. IS, '933. The decision iI: disc:u.ssed at 

length in Chaps. VI and VII. 



106 LABOR RELATIONS BOARDS 

ing." Compliance with the decision, however, was not 
forthcoming. From December IS until well into the 
spring of 1934 the Budd case became one of the major 
tests of the Board's powers. 

The effect of these two cases was felt immediately in 
the attitude of other employers toward the Board. Thus, 
after four months of activity, the Board had finally run 
into a refusal by employers to recognize its authority to 
interpret Section 7 (a) and to settle disputes arising un
der the collective bargaining provisions of the Recovery 
Act. 

The President was called upon to meet this critical 
situation, and on Decmeber 16, 1933 he issued an execu
tive order" which for the first time gave the Board a 

'definite administrative standing. The order provided 
that the National Labor Board "shall continue to adjust 
all industrial disputes, whether arising out of the inter
pretations or operation of the President's Re-Employ
ment Agreement or any duly approved industrial code 
of fair competition, and to compose all conflicts threaten
ing the industrial peace of the country." Thus the order 
confirmed the already established practice of the Board 
in acting as an omnium gatherum for labor disputes of 
every character. As if to give point to this confirmation 
of existing practices, the order "approved and ratified" 
all actions "heretofore taken by this Board in the dis
charge of its functions." Further, the order defined the 
functions of the Board as follows: settlement of labor 
disputes by mediation, conciliation, and (voluntary) ar
bitration :'. establishment of bi-partisan local or regional 

• No. 6SIl. No executive order accompanied the President'. statemmt 
of Aug. s. 1933. See p. 93 • 

• But the Board might decline cognizance of dispute. in which aD ex ... 
isting means of adjustment had not been exp1ored. 
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boards; review jurisdiction over the determinations of 
such boards; and power to make administrative rules and 
regulations. 

Despite the executive order of December 16, the La
bor Board came close to collapse during the month of 
January 1934- The machinery of the Board began to 
creak; members failed to attend hearings; the handling 
of cases became chaotic, protracted., and indecisive. Ru
mor spread that Senator Wagner would resign. In the 
meantime, the Weirton and Budd companies continued 
their "defiance"; and the example once given was in
fectious. Not only the National Board, but even more so 
the regional boards, ran head-on into an attitude of stub
born resistance on the part of many employers. The Na
tional Board was forced into direct contact with the haras
sing cases of the Harriman (Tennessee) Hosiery Mills" 
and the National Lock Company of Rockford, Illinois," 
in both of which the Board was finally driven to have the 
Blue Eagles removed by the Compliance Division of the 
NRA." Moreover, the strike situation was becoming 
ominous once more. There were labor troubles in the 
anthracite coal fields of eastern Pennsylvania; among 

• A hearing was held on January 4 and a decision handed down 00 

January .0 (NRA R.lus. No • • 663). The cue came to the National 
Board because of failure to comply with a decision of the Atlanta regional 
board. 

• Hearings on Jan. 24 and Jan. 2S; decision on Feb. 21, 1934 (NR.f 
R.lus. No. 3433, dated Feb. zJ). The case came to the National Board 
because the company bad procured an injunction forhiddiDg intervention 
by the Chicago regional board. 

-The Harriman Blue Eagle was removed on Apr. 20, 1934 (NRA 
R.lus. No. 4Sfo). Thil led to the shutdown of the plant on June zS, 
1934, which threw more than 6so worken out of employment. On July 
20, .934 the Blue Eagle was restored by virtue of an agreement with 
NRA (NRA Relus. No. 66,B). The National Lock Blue Eagle was 
removed on May :u, 1934 (NRA Compliance Division data), after the 
Board had so recommended on May .6, '934. (NRA Reluse No. 5°94.) 
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r<::staurant employees and taxi drivers in New York; and 
the Weirton case seemed like a sore from which infec
tion might spread to the steel industry as a whole. De
spairing- of any further progress with the Budd case, the 
Board on January II, 1934 referred the matter to the 
National Compliance Board:o thus for the first time 
having formal recourse to the Compliance Division of 
the NRA. The Weirton case, however, remained in a 
deadlock. 

In this impasse, and with more labor troubles threat
ening, the Board once again turned to the President for 
help. The President responded by issuing Executive 
Order No. 6580 of February 1,1934- This order was in
tended to meet the situation brought to a head in the 
Weirton and Budd controversies. It empowered the 
Board to conduct elections of employee representatives 
for collective bargaining whenever the Board was re
quested to do so by a "substantial number" of employees 
entitled to the benefits of Section ?Ca). Further, it was 
provided that majority rule should govern at these elec
tions." Finally, the order empowered the Board to re
port to the NRA Administrator "for appropriate action" 
any employer who refused to "recognize or to deal" with 
the authorized representatives of the employees. 

Because of what were believed to be deficiencies in the 
prescribed procedure for compliance, Executive Order 

• Thereafter the Labor Board ........ _peoed the cate. The National 
Compliance Board held a hearing em tile merits on Jan. Z4J 19J4. After 
many false starts and misadventures, the .,... .... finally ..rued by the 
NRA in accordance with the President'. automobile tett1ement of Mar. 
2j, '934- See Chap. XIll • 

• "Thereafter the Board oball publish promptly the ......... of thooe 
representatives who are lelected by a vote of at 1~ a majority of the 
employeea voting, and have thereby been designated to rep ...... t all the 
employeea eligible to participate in ouch aD eleerioD for the pu.rpooe of 
collective bargaining or other mutual aid or protection iD their relaboDi 
with their employer." 
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No. 6580 was amended on February 23, 1934-" The 
provisions bearing on the reference of cases to the Ad
ministrator were struck: out. Instead, the Board was em
powered to refer cases to the Compliance Division of the 
NRA and/or the Attorney General "whenever ••• [it] 
_ •• shall find that an employer has interfered with the 
Board's conduct of an election or has declined to recog
nize or bargain collectively with the representatives of 
the employees _ •• selected in accordance with Section 
7(a) or has otherwise violated or is refusing to comply 
with said Section 7(a)!' The Compliance Division of the 
NRA was instructed not to review the Board's findings, 
and was authorized to take "appropriate action based 
thereon!' This provision definitely deprived the NRA 
of any review authority over the National Labor Board, 
and transformed the Compliance Division for certain 
purposes into an enforcement agency of the Labor 
Board." 

The executive order of February I, while strengthen
ing the formal administrative powers of the Board, 
brought into the open a conflict of opinion between Gen
eral Johnson and Mr. Richberg on the one hand, and 
the Labor Board on the other. Many groups of organized 
employers" protested against the order on the ground 
that it violated the rights of !ninority groups, threatened 
the existence of company unions, and !night lead to the 
establishment of the closed shop. Their protests were 
directed particularly against a statement (issued by the 
NRA in connection with the order) which spoke of com-

• By Executive Order No. 66u-A. 
• Perhaps the principal reason for instructing the Compliance Division 

DOt 10 revi ... the findings <4 the NLB was that in the Budd case the Com
pliance Division held a Dew bearing on the merits, after the NLB had 
issued its decision . 

.. Notably the Iron and Steel. Institute and the National Association of 
Manufactu.rerL 
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pany unions in disparaging terms." On February 3, 
1934, General Johnson and Donald R. Richberg issued 
a statement interpreting the order to mean that it made 
no change in the meaning of Section 7(a) as previously 
interpreted by them. The order, they contended, simply 
provided for a procedure whereby the majority of the 
employees could designate their representatives. But 
minority groups and individuals still retained intact their 
rights of bargaining separately with employers." This 
interpretation was ambiguous; if it meant anything at 
all, it meant that the Labor Board's Reading Formula 
elections were pointless. For if minority groups were en
titled to execute separate collective agreements notwith
standing the expression of a preference by the majority, 
then the majority was just where it was before any repre
sentatives were elected. 

The Labor Board, aware of the consequences that 
might ensue from adopting the J ohnson-Richberg inter
pretation, preferred to ignore it and to take the order at 
face value. On March I, 1934. accordingly, the Board 
came out openly for majority rule for the first time. It 
ruled in the Denver Tramway decision of that date that 
the representatives elected by the majority of workers 
were entitled to bargain collectively on behalf of all the 
employees." This exhibited the'Board in open variance 
with the chief officials of the NRA. It was all the more 
meaningful, therefore, that the executive order amend
ment of February 23 (not made public until March 3) 

.. See NRA Release No. 3078, Feb. J, 19341 funher dilCUJRd in Chap. 
X. Thi. statement was not authorized by Mean. JOhOJOD and Richberg, 
it crept in inadvertently, OD the initiative, teemingly, of IUbordinate em ... 
pl~res in the press section of the NRA. 

See NRA Release No. 3"5. dillCUlled further in Chap. X. 
.. NRA Release No. 3589 (dated Mar. 3). Mr. du Pont, member for 

industry, dissmted, writing an opinion bated on the JohflJOo-Richberg 
interpretation. For further dileu.ion, ICe ChapL VI and VII. 
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took away from the Administrator such discretionary 
power over cases referred to him by the Labor Board as 
he had enjoyed by virtue of the order of February I. 

Fortified by the executive order of February 23, the 
Board, after some internal dissension as to what was the 
best course of action, decided to stake its prestige on a 
firm prosecution of the Weirton case. Consequently, on· 
February 27 the Board turned the case over to the De
partment of Justice with a recommendation for immedi
ate action." At the same time, Senator Wagner intro~ 
duced his Labor Disputes bill" intended to put the Board 
upon a permanent statutory basis and incorporating prin
ciples of industrial relations leading toward union recog
nition and collective agreements on the one hand and to 
the probability of extinguishing company unions on the 
other. Simultaneously with the announcement on March 
3 of the February 23 amendment by executive order, a 
reorganization was consummated in the internal struc
ture of the Board-a reorganization for the purpose of 
implementing it more adequately for effective adminiS
trative action." 

FINAL COllAPSB 
By the beginning of March the Board thus seemed to 

have surmounted a crisis, and to be ready to function 
thereafter as the unquestionably dominant factor in the 
governance of collective bargaining. Significantly the 
Board advanced to a more vigorous development of its 
theory of industrial relations. The Denver Tramway de-

• NRA Releas. No. 3556, Mar. 1,1934. 
·,1 Congo a Sess., S. 2926, Mar. I, 1934. See Chap. IX . 
• Two vice-chairmen, Leon C. Manhall and S. Clay Williams, were 

appointed, three new memhel"l for industry were appointed to re
place inactive members. The Board's final composition was: chairman, 
Senator Wagner; vice-chairmen, Dr. Marshall and Mr. Williams; em .. 
ployer members, Messrs. Dennison, Draper, du Pont, Kirstein and Teagle; 
employee members, Mr. Berry, Mr. Green, Dr. Haas, Mr •. Lewis, and 
Dr. Wolman. 
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cision of March 1,1934 was followed in rapid succession 
by the Hall Baking Company decision of March 8:1 the 
Houde Engineering Company decision of the same 
date:' and the Republic Steel decision of March 16." 

The Board, however, was soon precipitated into a 
series of difficulties which ended its career. Troubles aris
ing from the refusal of the Michigan automobile manu
facturers to recognize the United Automobile Workers, 
an organization of A. F. of L. federal unions, plus the 
insistence of the manufacturers in maintaining company 
union plans, led in early March to the threat of a general 
strike in the automobile industry. Specifically, the A. F. 
of L. workers were eager in demanding an election of 
employee representatives to which the employers were 
opposed. The Labor Board intervened, held hearings" 
which failed to achieve a settlement, and saw the con
troversy pass from its hands into those of President 
Roosevelt and General Johnson." Finally, on March 25, 
the White House announced an agreement settling the 
controversy. The main points of this agreement were 
( I) no provision was made for the election of employee 
representatives; (2) an Automobile Labor Board was 
established to adjudicate questions of representation and 
discriminatory discharge; (3) majority rule was ignored 

• NR4 Release No. 3716, March 9. Decision deal, with union recog
nition and the execution of collective agreements. 

• NRA Release No. 3705. Decision deals with the obligation of an em
ployer to meet union officiala even if the union refUJel to divulge the 
names of the employee. it professes to represent. 

• NRA Release No. 3'70. Decision dealJ with the effect aD the rightl 
of worken of company unions established prior to the enactment of 
SectiOD 7{'), 

• See NRA RelellSe No. Jlr?, Mar. 14, 1934, and No. 3627, Mar. 
15,193 .... 

.. General JOhO!lOD, it mould be noted, wu .eeking to compoe the 
dispute on his own account before the NLB bearings' were concluded. 
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as a device to govern the selection of employee repre
sentatives; (4) it was provided that all organized groups 
among the employees were entitled to similar privileges 
with respect to collective bargaining; and (5) the pos
sibility of establishing a system of works councils, based 
on proportional representation, was projected.. .. The 
automobile settlement apparently was in conflict with the 
Labor Board's interpretation of Section 7( a) and seemed 
to affirm the rulings of General Johnson and Mr. Rich
berg. Because the settlement, supported by the prestige 
of the President, apparently committed the government 
to a labor policy at variance with that worked out by the 
NLB, it was a staggering blow to the prestige and 
authority of the Board. 

Following the March 2.5 settlement, the NLB lapsed 
into a lethargy and torpor from which it never emerged.. 
It continued to go through the motions of dealing with 
labor disputes---mostly petty cases involving alleged dis
criminatory discharges of union workers. It made sev
eral theoretically important decisions and succeeded in 
persuading the NRA Compliance Division to remove the 
Blue Eagles of four recalcitrant employers. IT But de
spite this appearance of activity, the Board was falling 
into an administrative paralysis. The main currents of 
industrial disputes were passing it by. And the Board 
received another staggering blow when on May 2.9, 1934 

- The ...uement is discnssed at length in Chap. XIn . 
• A.. Roth and Co. of Chicago, Apr. 3, 1934; Harriman, Tenn. Hosiery 

Miu., Apr. '0, 1934. Natinna1 Lock Co., Rockford, m~ May n, 19341 
Milwaukee Electric Light and Railway Co., June 6, 1934- (Information 
baaed on records of the NRA Compliance Division.) On June 30, after 
the ...u....- of a strike, the Board r=>mmended the return of the Mil
waukee compao,... Blue Eagle (NR4 R.,uso No. 6<66). On July.o the 
Harriman Blue Eagle was returned pursuant to aD agreement between 
the eompaoy and the NRA (NR4 R.Jus. No. 661'), 
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Federal Judge Nields in the Delaware District Court 
handed down a decision in which he rejected, on tech· 
nical grounds relating to the Anti-Injunction Act, the 
government's request for a preliminary injunction 
against the Weirton Steel CompanY-1ln injunction 
which in substance would have compelled the company 
to permit an election to be held under the Reading For
mula." Thus the case on which the Board had staked its 
prestige, and which it regarded as a conclusive test of its 
interpretation of Section 7(a), was brought to a tempo
rary stalemate.'· 

The spring and early summer of 1934 were months of 
mounting labor unrest. A strike in the Electric Autolite 
Plant, Toledo, Ohio brought to a culmination a series 
of sporadic walkouts in the automobile and automotive 
equipment industry-the settlement of March 25 not
withstanding. The Toledo strike was characterized by . 
rioting and violence. For a time it threatened to develop 
into a general strike of all the A. F. of L. unions in the 
city. A critical situation also developed as the result of 
the walkout of union truck drivers in Minneapolis. Early 
in May the International Longshoremen's Association 
called a dock strike in San Francisco and other Pacific 
Coast ports. Other unions of maritime workers joined 
in the walkout. The port of San Francisco was shut until 
early July, when an attempt was made to open it by force. 
This led to more rioting and later to a general strike in
volving virtually all the labor unions of the city. 

For a time, also, it seemed likely that the Amalga-

• For text of the decision, see New YOf'i Timu, May 10, 1914 . 
• Almost a year Iat .... OD Feb. "7. '935. Judge Nields held: (.) That 

Sec. 7(a) was unconstitutional, and (z) that the Weirton Co. wu 
not guilty of coercion, in any event. The election question WU DO longer 
an issue by that time. For text of decisioD, lee N#CII York THruSt Feb. 21, 
'935· 
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mated Association of Iron, Steel and Tin Workers would 
bring about a general steel strike of equal magnitude 
with that of 1919. At a convention in April, the Amal
gamated laid down a seven-point program. On the basis 
of this program, recognition demands were presented to 
the employers during the latter part of May. The em
ployers, standing fast by their company union plans, ig
nored or rejected these demands; and the Amalgamated 
began to prepare for a strike to be called June 16. At 
the last minute, however, the strike call was suspended, 
upon the urging of William Green, who put before the 
union delegates certain proposals, regarded as quasi
official, for the establishment of a Steel Labor Board.'· 

In all of these difficulties the National Labor Board 
no longer played the predominant role it had once en
joyed, although its representatives helped to settle the 
Toledo and Minneapolis strikes. Public attention was 
shifting from the activities of the Board to the enact
ment of legislation and the establishment of new agencies 
for the maintenance of industrial peace. The Labor Dis
putes bill which Senator Wagner introduced in the Sen
ate to put the National Labor Board on a permanent 
basis was put aside; and, as a substitute therefor, Joint 
Resolution No. 44 was passed on June 16 and approved 
by the President On June 19." The joint resolution, a 
stop-gap measure; empowered the President to create, 
for the duration of the Recovery Act, a board or boards 
vested with the authority to investigate labor disputes 
and to arrange and conduct elections. 

The enactment of Joint Resolution No. 44 presaged 
the end of the National Labor Board, whose activities 
by that time had virtUally come to a dead stop. On June 

, • Theae events are discussed in detail in Chap. XlI . 
.. 48 Stat. L. 1183. 
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26 the President established the National Longshore
men's Board on the basis of the joint resolution, thus 
removing possible NLB jurisdiction over the outstand
ing labor dispute of the day."' On June 28 the President 
established the National Steel Labor Relations Board, 
also on the basis of the joint resolution, removing the 
labor troubles of the steel industry from the National 
Labor Board's scope." On June 29, finally, the Presi
dent established the National Labor Relations Board 
to take the place of the National Labor Board." The old 
Board went out of existence and the new one entered 
upon the discharge of its functions on July 9,1934-

Thus, approximately eleven months after its estab
lishment, the National Labor Board passed from the 
scene. It had enjoyed a short "honeymoon" period of 
high hopes, followed by an attack of difficulties which 
led to crisis, protracted inner struggle, and administra
tive decomposition. Just when the Board had seemingly 
surmounted the worst of the crisis, it was laid low again 
by a blow from which it never recovered. But the pro
posed Labor Disputes bill led to the enactment of a 
measure which substituted for the NLB a successor 
tribunal which was to pursue a similar line of Section 
7 (a) interpretation. 

Although not successful in the end, the National 
Labor Board made substantial contributions to the un
derstanding of industrial relations. Its experience is sig
nificant for the light it throws on the problems of peace 
and labor relations in industry which the nation must 
continue to face, codes or no codes. 

An examination of this experience and an evaluation 

• Executive Order No. 6748. 
• Executive Order No. '7SI. 
• Executive Order No. 676]. 
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of its significance are thus of importance as part of the 
story of collective bargaining under the New Deal and 
as a basis for future policy. Our task in the chapters im
mediately following will be to find out what the Na
tional Labor Board did to clarify the concept of collec
tive bargaining and what contribution it made to the 
solution of the problems of industrial relations. 



CHAPTER V 

THE NATIONAL LABOR BOARD IN ACTION 
The work of the National Labor Board and the re

sults accomplished were determined partly by the or
ganization of the Board itself-its structure, powers, 
and procedures--partly by the nature of the disputes 
brought before it and the issues they involved, and partly 
of course by personal factors, in particular the initiative 
and ideas of its chairman. To follow more clearly the 
nature of the issues which the Board faced and the prin
ciples which it applied in settling them, it will be helpful 
to consider the Board's machinery and its methods of 
operation. 

STRUCTURE OF nIB NLB SYSTEM 

The National Labor Board in Washington was the 
center of a nation-wide system which comprised, at the 
end, a score of regional and sub-regional labor boards. 
Six boards functioned in the Northeast; eight in the 
Mid-West and Northwest; three on the Pacific Coast; 
and three the Southern states.' 

From its beginning to its end, the National Labor 
Board was constructed along "joint conference" lines. 
A given number of employer representatives was set off 
against an equal number of labor representatives. An 
impartial chairman--aided later by two vice-chairmen
had the decisive voice." Decisions went by majority rule. 

• For Ii" of regional boards, "'" Chap. IV, p. 101. 

= Originally there were three employer and thffe labor fq)raerttativeL 
In the end there were five membtJ"J of each group. For membenbip 1isrs, 
as of the Board's brginning and as of its end, Bee Chap. IV, p. 94 and 
p.ll1. 
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Important consequences flowed from the fact that the 
labor members of the Board were either A. F. of L. lead
ers or reputed sympathizers with organized labor, while 
the employer members came from the field of non-union 
business-mostly big business. The Board was thus of 
tWo minds on all fundamental issues. Senator Wagner 
sought, nevertheless, to avoid any public expressions of 
differences in viewpoint. His ideas was that the Board's 
influence depended largely on public opinion. To com
mand public opinion, it would be well to make a display 
of unanimity. Such a display would exhibit the co-opera
tion of management and labor in the interests of the' 
recovery program. 

Largely because of the influence of its chairman, it 
became the Board's practice at first to hand down unan
imous decisions on all cases involving Section 7{a}. 
The practice was not broken until the Denver Tramway 
decision of March I, I 934-' As long as the practice lasted, 
the Board's ability to work out clearly defined policies 
and principles and to act decisively was somewhat ham
pered. The practice once broken, the Board could pro
ceed to more positive and unequivoca,l interpretations 
of the statute. By this time, however, a chain of events 
which was later to strangle the Board was already under 
way. 

Each regional board, like the National Board, was 
composed on a "joint conference" basis. The employer 
members, as a rule, were chosen from the business lead
ers of the local community. The labor members were in 
most cases leaders of local A. F. of L. unions. The im
partial chairmen were selected from among outstanding 
citizens of the local community, known for their inter
est in the public welfare . 

• See Chap. IV, p. 110. 
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The regional boards were dependent on the National 
Board both in policy and procedure. The National Board 
formulated the regulations for dealing with labor dis
putes; issued interpretations of moot points with regard 
to the meaning of Section 7 (a); and determined wheth!!r 
the mediation of a given dispute was to be handled lo
cally or in Washington. Largely instruments for the ad
justment of local labor disputes, the regional boards were 
discouraged from making express statements that the 
company had or had not violated Section 7(a). They 
were, however, instructed to make findings of fact which 
would clearly indicate whether or not a violation had 
been committed. Occasionally, a regional board did hand 
down such a finding of guilt or innocence, or would at
tempt to construe Section 7(a). In general, however, it 
was the National Labor Board itself which exercised such 
functions" 

POWERS AND FUNCTIONS 

By March 1934 the legal status of the National Labor 
Board had come to rest on four documents. First, there 
was the President's statement of August 5, 1933, which 
approved the proposal to create the Board. Second, there 
was the President's executive order of December 16, 
1933, which fixed the scope of the Board's work more 
clearly than before and gave retroactive sanction to its 
activities since August 5. Third, there was the executive 
order of February I, 1934, which gave the Board au
thority to conduct elections at which employees might 
choose representatives for the purpose of collective bar-

f, No .harp and dear lines were ever drawn, however, between re
gional board "decisions" and "recommendations." A large proportion 
of National Board c:ateI originated in the defiance of employen of rulings 
-whether "recommendation." or Cldecisions"-handed down by a re
gional board. It should be kept in mind that true enforcement proceedings 
could Dot bt-gin unlcss and until the National BoarJ ruled that an em
ployer bad contravened the requirements of Sec.. 1(a). 
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gaining. And fourth, there was the executive order of 
February 23,1934 which defined the Board's procedure 
for enforcing compliance. 

These four documents each helped to determine the 
administrative status of the Board as a tribunal for deal
ing with labor disputes. This brings us to two questions: 
(1) with what sort of cases was the Board empowered to 
deall and (2) in what way could the Board deal with 
such casesl 

TYPES OF CASES 

As evolved by the summer of 1934, the formal juris
diction of the National Labor Board embraced four types 
of cases: (I) all labor disputes involving a strike or a 
lockout, whether arising under the PRA, under a code, 
or otherwise; (2) all disputes between employers and 
employees, whether individual or collective, involving 
charges of violations of Section 7(a), whether threaten
ing or causing a strike or not; (3) all cases involving rul
ings handed down by a regional labor board;' and (4) 
all cases involving decisions handed down by joint in
dustrial relations boards operating under codes of fair 
competition." 

• For jurisdiction in cases under (I) lee paragraph ODe of the execu
tive order of Dec. 16. 1933; for jurisdiction in cases under (2.) tee 
executive order of Feb. I, paragraph two and executive order of Feb. 
23; for jurisdiction in cases under (3) see Art. Band C, paragraph 2., 

executive order of Dec. 16, 1933. 
-This claim was based on the executive order of Dec. 16,1933. That 

order gave the Board power to cCcompose all confticta threatening the 
indUltrial peace of the country." This power would appear to be general 
and unqualified and therefore superior to the limited power of any joint 
industrial relatiom board. Also paragraph :a of the same order read that: 

"The powen and functions of said Board shall be as followa: 
"(a) To aettle by med~tion, conciliation, or arbitration all controver

lies between employen and employees which tend to impede the purposes 
of the National Industrial Recovery ActS provided, however, the Board 
may decline to take cognizance of controversies between employers and 
employeeo in any field of trade or industry where a meaua of settlem ..... 
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With respect to cases under (I) and (2) the Board 
had "original" jurisdiction. In practice it exercised such 
jurisdiction only when there was no convenient regional 
board to which the controversy might be referred or 
when no joint industrial relations board had been estab
lished under the code: It was entirely within the discre
tion of the Board, however, to decide whether or not it 
should exercise original jurisdiction in the event that a 
convenient regional board or an appropriate joint in
dustrial relations board was available. 

With respect to cases under (3) and (4) the Board 
had jurisdiction of "review." It might or might not ex
ercise such jurisdiction at its discretion. In practice the 
Board would ordinarily sit in review upon rulings of one 
of its regional agencies, provided the regulations con
cerning appeals had been satisfied. 

THE NATURE OF THE BOARD's POWERS 

The National Labor Board performed the functions 
( I) of mediation and conciliation, (2) of voluntary ar
bitration, (3) of quasi-judicial interpretation of Section 
7(a), and (4) of conducting referendums for the choice 
of employee representatives. The primary activities of 
the Board were those of mediation and conciliation.' 

provided for by agreement, industrial code, or federal law, hat not been 
invoked." 

Since the Board might "decline to take cognizance" of controversies 
where :a means of eettlemcnl provided by an industrial code had not been 
invoked, presumably the Board bad optional authority to intervene or 
not. The inference was that the Board', jurisdiction Will superior to 
that of the means of settlement provided by aD industrial rode. 

, It should be noted that the NLB made it • practice not to handle di.
putes arising for reasons other than alleged violations of Sec. ,(a), 
for in the absence of such violatiom, the NLB would be incapable of 
invoking such anctions as it possessed. Regional boards, however, at
tempted to mediate all disputes. 

• This .... otill mon: troe of the regional boards. 
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The Board's main efforts were to settle strikes, prefer
ably by agreement between the parties concerned. The 
Board also sought to settle on a voluntary basis labor 
difficulties which had not yet reached the strike state. 
From time to time, the Board functioned also as an ar
bitrational body. Here its authority was confined to 
"voluntary" arbitration. It could make an enforceable 
award only when both parties to the dispute had jointly 
agreed to submit the issues to the Board for determina
tion and to abide by the decision.-

The Board was not a court of law. Neverthdess most 
of its cases involved charges to the ellect that some em
ployer was violating Section 7(a). When disputes like 
these could not be settled by agreement, the Board as
sumed the power to make a theoretically enforceable de
cision. In all such decisions it sought to apply Section 
7 (a) to the facts of the case. Such interpretations, how
ever, were not enforceable in the same manner that a 
judicial interpretation by a court would have been. 10 

From the very beginning the Board was confronted 
with the question of how to determine who, in any given 
case, were the freely chosen representatives of the em
ployees. Its solution of this question, as described dse
where, was the Reading Formula, that is, in substance, 
secret dections. There was nothing in the Recovery Act 
which expressly authorized the holding of dections to 
determine the identity and authority of employee repre
sentatives. In evolving the dection procedure, the Board 

"n.. cncati ... order of Doc<mbcr .6, whicll cIdiaod the powas of 
the BoanI, aid ....rung about ... IUIlIarJ or compobmy arbitration. 
SiDce, bo-.u. the NIRJI. did _1iaUt the right 10 _ or 10 dedaze 
~ it .... 13k ... for gr.aot<d that the Boud IwI DO po __ of 
compaloory arbitration. -

• Noc UD6I the ex«ati"" order>of February. and 'J could the Boud 
he aid to ..... expras authoritJ to put a -decision- into ~ect. 
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was administering the statute in accordance with its own 
understanding of what Section 7(a) meant.ll 

The jurisdiction and powers of the Board were thus 
never quite clearly defined. This must be kept in mind in 
considering its problems and history. 

PROCEDURES FOR SE'n'LING DISPUTES 

The National Labor Board gradually developed pro
cedures which became essential elements in the per
formance of its functions. To understand the work of the 
Board, it is necessary to have in mind a picture of these 
procedures in handling a labor dispute from inception 
to settlement, if possible, or, in any event, final disposal. 
Such a picture is presented here under three headings: 
procedure for settling disputes; types of adjustments; 
and the enforcement of decisions. In the present section, 
the first of these is taken up, while the others are dealt 
with in the two sections which follow. 

In broad outline, the course of dealing with a labor 
dispute after the fall of 1933 was more or less standard
ized. Each regional board undertook to settle local dis
putes by voluntary agreement. If such a settlement was 
impossible, in cases wherein Section 7(a) was at issue, 
the regional board handed down a preliminary "de
cision" in which it recommended a formula for adjust
ment. If both parties were satisfied and complied, the case 
was ended. But if the decision was unacceptable, two 
possibilities were open: refusal to comply, usually on the 
'part of the e!llployer ; and/or appeal from the decision. 
Each of these possibilities led to the third step, reference 
of the dispute to the National Board. Like the regional 
board before it, the National Board would first try to 
achieve a settlement by agreement and pass from this to 

1J Sanction for lOch administrative activities waa first contained in tbe 
executive order of Feb .• , 1934. 
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the making of a decision. If the decision involved the em
ployer's responsibility under Section 7(a), and he failed 
to comply, the Board would take whatever steps it could 
be enforce its ruling. 

The Board was dominated by the idea that the best 
way to settle a dispute was by bringing about a voluntary 
agreement between the parties concerned. It, therefore, 
always strove to avoid every appearance of "taking sides" 
and of being vested with powers of enforcement or of 
coercion. The guiding principle of action was that the 
Board must not assume an attitude which might "spoil 
the chances" for an agreement. 

Accordingly, the Board's procedure was to arrange 
informal conferences between employers and employees. 
At these conferences, the Board members stressed the 
points on which it seemed both sides could be of one 
mind. The Board members were also constantly on the 
alert to stop formal proceedings (that is, hearings) as 
soon as a possibility of reaching an agreement appeared. 
Only when all efforts to bring the contending parties to
gether failed did the Board take the case "under ad
visement" preparatory to formulating a decision. And 
even then, the decision was usually phrased in cautious 
language, so as not to preclude the possibilities of a 
voluntary settlement by agreement in the future. More 
than that, the decision generally expressed the Board's 
idea as to the terms that should properly be included in 
any settlement by agreement. Only in extreme cases did. 
the Board "lay down the law" of Section 7(a). 

The National Labor Board had at its disposal a small 
staff of trained mediators and conciliators to assist in the 
settlement of labor, disputes. Recourse could also be 
taken, and frequently was taken, to the staff of the Con
ciliation Service of the United States Department of 
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Labor. The executive secretaries of the regional boards 
were also, as a rule, adept in the technique of mediation 
and conciliation. But the dependence was not altogether 
on the professional adjusters of labor disputes. The 
Board members, in the cases of both the national and re
gional tribunals, were supposed to throw the weight of 
their abilities and prestige behind the voluntary adjust
ment of employer-employee difficulties. 

Hearings, as held by the NLB, may be described as 
informal discussions and administrative inquiries. Wit
nesses were not under oath; there was no power in the 
Board to compel by subpoena the attendance of persons 
or the production of records. The introduction of testi
mony, statements, and affidavits was not limited by the 
rules of evidence which hold in the courts; and because 
the primary intent of the hearing was to compose a dis
pute, not to make findings as to guilt or innocence, the 
Board did not adhere to very strict canons of fact finding. 
So far as the Board deliberately tried to guide the sub
mittal of evidence, statements, affidavits, and interchange 
of opinions, it aimed (1) to extract the fundamental is
sues of the dispute; (2) to find a common ground of 
agreement between the two parties; (3) to persuade each 
party to make a voluntary settlement; and (4) to ar
range, as soon as possible, for negotiations looking toward 
such settlement. 

The hearing was not necessarily before the full Board, 
or even before an equal number of members representing 
industry and labor plus the impartial chairman or one of 
the vice-chairmen. The members of the Board were all 
busy men. They were occupied with their daily affairs 
as labor leaders, as industrialists, as members of the 
Labor or the Industrial Advisory Board. Thus, only in 
exceptional cases was a full complement of the Board 
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present. Most hearings were held in the presence of only 
a few members, occasionally only one or two, without 
any regard for numerical equality of representation as 
between the members from industry and labor. A steno
graphic record of the proceedings was kept. 

If the chairman was present, he presided at the hear
ing; if not, one of the Board members presided. The 
presiding officer, as well as the other members of the 
Board in attendance, participated actively in the conduct 
of the hearing. They not only asked questions to elicit 
information, but made suggestions from time to time on 
what appeared to them to be a proper formula for set
tling the dispute. Moreover, they intervened with ap
peals to both employers and employees to respect the 
purposes of the recovery program; to retreat from stub
born positions; and not to impede the progress of re
employment by keeping men out of work. If, at any 
time during the course of the hearing, the discussion 
reached a point where both sides appeared willing to 
compromise, the hearing was forthwith recessed. The 
parties to the dispute were asked to go into conference, 
with the view to working out an agreement, and to report 
back to the Board as soon as practicable. In sum, the 
principal animating purpose of a hearing before the Na
tional Labor Board was to lead to an amicable confer
ence from which an agreement might issue. 

Informal as the hearings may appear from this de
scription, there has been some criticism that many of 
. them were too formal and resembled court procedure too 
closely. This criticism was based largely on externals. 
The members of the Board at a hearing were often seated 
on a high platform l<?oking down upon the two tables to 
the right and to the left; at these tables the disputants 
were seated. The representatives of the two parties-
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often lawyers--were permitted to make long speeches 
and to harangue "the tribunal." It is claimed that such 
procedure could not create the calm and reasonable spirit 
required for conciliation, which, it is said, has better 
chances of success when both parties meet behind closed 
doors and touch elbows at the same table. 

If the case was settled by voluntary agreement, the 
Board regarded its work as having been successfully 
completely. But there were two other possibilities: (I) 
either the parties to a dispute refused to accept the agree
ment suggested by the Board or even to meet in confer
ence; or (2) the parties agreed to a conference, but the 
conference did not bear fruit. In either event, the Na
tional Labor Board took the case "under advisement" 
as a preliminary to issuing a decision. The decision was 
not handed down immediately. Frequently, after the 
formal hearing had been terminated, the Board persisted 
in its efforts to bring the parties together." Only as a last 
resort, after all attempts at mediation and conciliation 
and at persuading both parties to submit their contro
versy for formal arbitration had failed, was a decision 
issued. 

After a case had been taken "under advisement" it was 
turned over to the legal staff, which studied the files of 
the case, the stenographic record of the proceedings, and 
other cases which might bear on it. The legal staff also 
consulted with the Board member or members most 
familiar with the case. Presently, the legal staff would 
formulate a "draft decision" which was circulated among 
the members of the Board for approval or disapproval. 
Decisions of the Board were by majority vote; failure of 
a member to disapprove a "draft decision" was taken 

• This practice prevailed during the early life of the NLB but .... Dot 
punued to any extent during the later months. 
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to indicate his approval. Furthermore, if the case was of 
consequence, the decision was likely to be discussed in 
detail at one of the executive meetings held by the Board 
from time to time. If the "draft decision" was approved 
by at least a majority of the members of the Board, it 
became the Board's official decision and was promulgated 
as such. Copies of the decision were sent to parties con
cerned; and its text was given out in the form of an 
NRA release."" 

In its work of mediation and conciliation, the Board 
found it necessary to act not only through its regional 
boards, but directly through a field staff of its own me
diators and conciliators. Here the Board employed a 
number of mediators who sought to settle disputes on 
the spot. These mediators played a dual function; on the 
one hand, they sometimes succeeded in achieving a settle
ment, in which event the Board did not have to consider 
the case further; on the other hand, if a case came up for 
a hearing, the mediators were able to assist the Board 
by their reports on the facts." The Board's mediators 
constituted a staff, suited for its task by familiarity with 
the procedure, principles, and problems of industrial re
lations. 

TYPES OF ADJUSTMENTS 

The adjustments which grew out of the work of the 
labor board system were of four types: (I) informal set-

U Decision procedure in the early days of the Board was much more 
informal than might be surmised from this description. The decision 
was ordinarily reached by consultation among the Board members at 
lOme executive session or sessions. By June 1934, although consultations 
of this kind continued, decision procedure in the National Board had 
become highly formalized and routinized. It still remained informal, for 
the most part, in the regional boards, subject to the submittal of legal 
pointo '0 the legal lllalf of the National Board. 

M Decisiom, however, were based exclusively on the transcript of evi
d.ence brought out at the hearings. 
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dements; (2) voluntary agreements; (3) decisions; and 
(4) awards. The first three types resulted from the 
Board's intervention in labor disputes where the parties 
to the dispute were not willing to submit to arbitration. 
The fourth type followed a voluntary submission of a 
labor dispute to the Board for arbitration. 

A large number, if not most, of the informal settle
ments have left but scant record in the files of the Board. 
Perhaps the most effective work of the Board as an 
agency for preserving industrial peace was represented 
by these informal settlements made over the telephone, 
through personal interviews, or by letters. 

The formal agreement which emerged after the proc
ess of conferences and hearings described above was 
usually a bi-partite agreement between the employer and 
the employees. This was true of all cases where the em
ployer was willing to make an agreement with his em
ployees directly. Here the Board entered into the agree
ment, if at all, by provision made for the holding of an 
election or by provision made that all disputes arising 
out of the agreement should be submitted to the Board 
for determination." Occasionally, however, employers 
refused to make an agreement with the workers directly. 
Such refusal was usually based on the belief that this 
would be tantamount to union recognition. In such cases 
both employers and employees entered separately into 
an identical agreement with the National Labor Board. 
An agreement of this kind might be called tri-partite.'" 

An NLB decision represented both a finding on the 
facts of a dispute between employers and employees, and 
a recommendation urging what line of action should be 

JI The Weirton agreement was of this type. It provided both for an 
election and for submitting differences to the Board. See Chap. IV, p. 100 • 

• The first example of such a triMpartite agreement wu the tettlement 
of the hosiery strikes in Reading, Pa. See Chap. IV, p. 97. 
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pursued in order to compose the dispute according to the 
requirements of Section 7(a)." The National Labor 
Board did not issue decisions unless it was forced to do 
so through inability to work out an agreement because 
of the recalcitrance of one or both of the parties to a dis
pute. This recalcitrance ordinarily involved the failure 
of the employer to comply with the recommendations of 
a regional labor board.18 

The NLB handed down arbitrational awards only 
when asked to do so by the parties to a controversy.-Its 
procedure in such cases was that of the usual arbitration 
board. It heard the case; investigated the facts, and ren
dered anaward. Virtually all the cases that went to the 
NLB for arbitration involved wage scales or interpreta
tion of a collective agreement between a union and em
ployers.'· The arbitration cases coming before the Board 
were few in number and secondary in the significance of 
issues involved. 

In general, we may say that the bi-partisan agreement 
was the most characteristic type of Labor Board settle-

, 
II If Sec. 1(a) was not at iaaue or was found DOt to apply, the deciaion 

could not in theory be enforced. Nor could the recommendation be en
forced, in theory, if the charge of violating Sec. 7(a) was DOt sustained. 
In cases like these, the Board merely urged equitable consideratioDl upon 
the parties in interest. They were free to observe or not to obaerve. as 
th"l .... fit. . 

The Budd case decision (p. 105) was of this nature . 
.. As examples the following cue. may be cited: (I) The Ne.. Or

leana Public Bridge cue in which the NLB fixed a .. age scale for skilled 
artisans on a project financed by the Reconstruction Finance Corporation. 
(~) The wage dispute between the American Federation of Full Fash .. 
ioned Hosiery Worken and the Full Fashioned Hosiery Manufacturen 
of America, Inc. The NLB granted the workers a wage incrcaae of 5 
per cent. (l) The arbitration bet .... n the Muon Builde .. Association of 
Greater New York, and several lomb of the Bricklayers', Masons' and 
Pluterent International Union of America, in which the Board de .. 
cided which of the two prior awards was binding on the parties. (4) The 
arbitration of the wage scales for airplane pilots wherein the Board had 
to determine between mileage and hourly r.teL 
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ment. It was most in accord with the methods of the 
Board and with its own idea of its proper functions. 

THE ENFORCEMENT OF DEOSIONS 

Except for what may be called its "honeymoon" pe
riod of the first few months, the National Labor Board 
always had to devote a large part of its energies to at
tempts to bring about compliance with its decisions." 
Cases of this type usually began with the prior refusal 
of an employer to carry out the recommendations con
tained in a decision of some regional board. In describing 
enforcement procedure, accordingly, we assume that the 
case was one in which a regional board had exercised 
original jurisdiction. In the early phases of its handling 
of this type of case, the Board did not depart from the 
basic concept that its function was to bring about the 
voluntary composition of disputes. It was only in the 
later phases of the handling that the procedure departed 
significantly from that pursued in the settling of dis
putes. 

As a rule, the National Board learned of the non
compliance of a local employer through the daily and 
weekly reports of the regionaJ. boards. Each regional 
board was instructed to report instances of non-compli
ance as soon as they occurred. Forthwith, the NLB would 
send a telegram to the non-complying party. This tele
gram did not state that the employer had refused to 
abide by the decision of the regional labor board, and 
that the NLB was summoning him with a view to pas-

-It should be stressed that tbe enforcement problem aroae out of lOch 
decisions, and lOch decision. alone, wherein the Board found that an 
employer violated the requiremen .. of 5e<:. 7(a). The Board alao iIIued 
what it called "decisions" in easel (1) where Sec. 7(a) .at nol at Pme, 
(.) whe~ the otatu .. did not apply, and (3) whe~ the violation eom
plaint was Dot lUStained. Itl decisioDi in cases like tbeae, ave of coune 
arbiuational awareb, had moral force alone. 



THE NLB IN ACTION 133 

sible enforcement. Instead, it usually stated that the 
NLB had now assumed jurisdiction over the case, on 
which a hearing would be held on a given date; and the 
employer was requested to be good enough to transmit 
the name of his representative at the hearing. The form 
of the telegram was significant as indicating the psy
chological basis of the Board's procedure. The employer 
was not charged with any wrong; he was not hailed be
fore a tribunal for punishment; he was not reproached 
for unwillingness to collaborate in the recovery pro
gram. To make such statements might spoil the Board's 
chances for a settlement by further antagonizing persons 
already antagonistic; hence the neutral and colorless 
form of the summons to the Board. The assumption was 
that if the Board avoided even the appearance of com
pulsion the defiant employer (or employees) would be 
more amenable to a friendly settlement." 

Whether the employer agreed to send a representa
tive or not, the National Labor Board proceeded to a 
hearing. The procedure at the outset was essentially that 
of achieving a settlement. As in settlement procedure, the 
hearing, if necessary, was informal. It amounted essen
tially to a review of the facts of the dispute as submitted 
by representatives of both parties but subject to check-up 
from the regional board report. If a representative of the 
regional labor board appeared it was only to "sit in," not 
to entertain formal charges or defend the decision. It 
would have been inappropriate from the NLB point of 
view for a regional board representative to "play the 
advocate." The National Board claimed not to be passing 
judgment upon an offender, but to be adjusting a dis-

• Alao, it it important to Dote that the NLB lacked subpoena power. 
Within the limib mad< neoeosary by this lock of power, the telegram 
might be said to give the impreatiOIl of authority rather than of concilia
tion. 
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pute which one of its regional agencies had been unable 
to adjust. 

Should no voluntary settlement result from the hear
ing, the National Labor Board issued a decision which 
might or might not run parallel, term for term, with 
that of the regional board. If the employer continued his 
refusal to abide by such decision, the National Board did 
not immediately cease its efforts to bring about a volun
tary settlement. Only after all means for adjustment 
had been tried without success did the Board turn over 
the case to the proper agencies for enforcement. 

Thus, the Board dealt with cases of non-compliance as 
if they were essentially problems of arriving at a settle
ment. It ostensibly ignored the assumption that settle
ments might be impossible because some employers were 
firmly opposed to recognizing the authority or accepting 
the principles of the Board. Perhaps this was the main 
reason why the work of the Board after November 1933 
was necessarily dilatory and disjointed. But, as we have 
seen, the Board lacked even nominal enforcement au
thority until late in its history. In large measure, the 
NLB's attempts to secure settlements rather than to 
"lay down" the law of Section7(a) were caused by its 
complete lack of enforcement power and by the difficulty 
of persuading the enforcement agencies to act. 

Moreover, the members of the Board were not all of 
one mind on the enforcement issue. Some members be
lieved that the Board would do well to use legal sanction 
to enforce its decisions, while others believed that it 
should rely on public opinion, by presenting the facts of 
a case in the press. Still others were opposed to the 
Board's going further than to negotiate and mediate. 

Nevertheless, the Board eventually came to adopt the 
policy of attempted compulsion as a method of last re
sort. The procedure here was to refer the case either to 
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the Compliance Division of the NRA and/or to the 
United States Attorney General." Early in March 1934 
the Board for the first time introduced formal procedure 
preliminary to setting the machinery of enforcement into 
movement. This was the "show cause" hearing, a pro
cedure based on the executive order of February 23, 
1934." 

The Board did not have recourse to a "show cause" 
order except in cases where the employer had failed to 
appear at the formal hearing. The order was used in the 
hope that the form of the notice might persuade the em
ployer to appear. The "show cause" hearing thus came 
as the sequence to long drawn-out controversies, after 
all prior efforts to achieve a settlement were unsuccess
ful, and at a stage wheq: the Board stood ready to in
voke disciplinary measures. But the order was intended, 
essentially, to give the Board one more chance to achieve 
the settlement. 

The first step in a "show cause" hearing was to send 
a telegram to the employer who had refused to comply 
with a decision, informing him that he must appear on a 
specified date to "show cause" why his case should not 
be referred to the Compliance Division of the NRA for 
removal of the Blue Eagle and/or to the Attorney Gen
eral for appropriate action."' In some few instances, the 
mere threat of initiating disciplinary action was enough 
to induce the employer to comply with the Board's de
cision." In this event, and upon receipt of information to 
the effect that compliance was forthcoming, the Board 
cancelled the proposed hearing. Otherwise the hearing 

• See Chap. VIII for a more detailed diacuasion. 
• For text of four "show cause" orders, lee NRA R.lellS, No. 36°3, 

Mar. 1, 1934-
• Thi. could take the form of an application for an equity injunction 

or decrees or even (in theory) the form of criminal proceedings. 
• For ODe mch instance, lee NRA R.UiU. No. 3737, Mar. 9, 1934. 
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was held. At the hearing the employer was asked to 
present evidence bearing on the charge that he had vio
lated Section 7(a) either under the code of fair competi
tion to which he was subject or under the President's 
Re-Employment Agreement, if he subscribed to that. If 
the evidence was sufficient to persuade the Board that 
the employer was not guilty, the charges against him 
were dropped. If the evidence was conclusive, the Board 
handed down a formal "finding of fact" together with 
a "conclusion," which it transmitted to the Attorney 
General and to the Administrator of the NRA. 

The "finding of fact" began with a recital to the effect 
that the company in question was subject to a code of 
fair competition or to the PRA, and was engaged in in
terstate commerce. It then recited the manner in which 
and the circumstances under which the company had 
failed or refused to comply with Section 7(a) of the In
dustrial Recovery Act." The "finding of fact" was fol
lowed by a "conclusion" which summed up in what re
spect the employer had violated the law." 

• Refusal to abide by a decision of the NLB was not in itself a violation 
of Sec. 7(a) of NIRA. 

Wl'Thus, in the case of the Harriman Hosiery MilIa the "conclusion" 
read: 

"The Harriman Hosiery Mills baa infringed the rigbtl of ill em
ployees to bargain collectively through representatives of their own 
choo.sing, as recognized by Sec. 7(a) of the NlRA, by entering negotia.
tions in bad faith and with tbe definite intention not to make any agree
ments with the representatives of ita employees!' (NRA Reluu No. 
3812, Mar. Il, 1934.) 

Again, in the case of the Roth Company of Chicago the "conclusion" 
n:ad: 

C'A. Roth and Co. has interfered with the right of lelf-organization of 
its employees, and has infringed the rigbt of ill employea to bargain 
collectively through repretentatives of their own choo.ing by refuting to 
deal with the duly chosen representatives of tbe employees. It bat thUi 
violated Sec. 7(a) of the National Industrial Recovery Ad included in 
the President'. Re.Employment Agreement and the codcI to which the 
company hal been subject!' (NRA Relus. No. 388 •• Mar. t7, 1934.) 
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After a case had been referred to the Attorney Gen
eral, the Board's immediate connection with it ceased. 
Nevertheless, the legal staff of the Board might co
operate with the agents of the Department of Justice in 
preparing the materials on which the prosecution was to 
be based. IS Similarly, after a case had been referred to 
the Compliance Division, further steps depended im
mediately on the action taken by the NRA. 

Thus the Board could initiate enforcement proceed
ings and it might even lend a helping hand to the agen
cies charged with the enforcement of the statute. But the 
ultimate power of procuring compliance with decisions, 
and of administering discipline in the event of non-com
pliance, lay outside the Board's reach. This was a serious 
obstacle to speedy and effective enforcement. First, it 
was late in the history of the Board before its jurisdic
tional differences with the NRA Compliance Division 
were composed. Second, legal proceedings through the 
Attorney General's Office and the Department of Justice 
depended on the slow, prolonged, and precise procedures 
of the federal courts. And we should not forget, third, 
that the Board was'not given formal enforcement powers 
until February I, 1934. Finally, and perhaps most im
portant, the President at no time officially announced that 
the government's enforcement powers'would be thrown 
wholeheartedly behind the Board. 

In sum, therefore, the Board had to place its chief 
reliance in enforcement and compliance on the factor 
of public opinion. This factor did not carry great weight 
in view of the solidari~ of sentiment among many em
ployers, especially in non-unionized industries, who de
fied the Board because they believed that its theory of 
industrial relations had a bias in favor of trade unions . 

• AI in the suit for an injunction against the Weirton Company. 



CHAPTER VI 

"REPRESENTATIVES OF THEIR OWN 
CHOOSING" 

Most of the disputes handled by the National Labor 
Board had their roots in the collective bargaining pre
visions of Section 7(a) of the National Industrial Re
covery Act. Three questions were involved: (I) how 
could the identity of workers' representatives, freely 
chosen, be determined? (2.) What did interference, re
straint, and coercion mean? And (3) what was the nature 
of collective bargaining? We shall consider the first two 
questions together because they were inseparable in most 
of the disputes arising under Section 7(a). The third 
question will be considered separately in Chapter VII.' 

FREEDOM OF OIOICB 

As is related elsewhere," the National Labor Board at 
the beginning of its career devised the Reading Formula 
as a scheme for determining employees' representatives 
in cases of dispute. This formula, however, did not prove 
as simple and as easy of application as had at first ap
peared likely. To begin with, many employers refused 
to permit elections. Also, not only was it necessary to 
devise a proper mechanism for applying the formula, but 
in most cases a quasi-judicial construction of Section 7(a) 
was needed in order to give precise meaning to the phrase 

I The various decisions quoted in thil and the following chapten 
will be found, except where elsewhere noted, in Dlcisiom of 1M NaliMull 
lAb., B.arJ, PI. I (August 19n-M.rcb '914) and PI. n (April 1934-
June 1934). We shall refer to these published adjodicatioDl as DeciWnu, 
Vol. I and Vol II. A summary statement of the NLB interpretation of 
lb • .... u •• will be found in Nalil11f<ll lAbor B.IlrJ Prirtcitks ..,;,,, At
,licahk ClUes, distribu.ed by the Na.ional Labor ReIa.ioDi Board, Aug. 

:&11 ~~ap. IV, pp. 9'-99. 
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"representatives of their own choosing." The issue was 
between employees who claimed complete freedom of 
choice and employers who sought in one way or; another 
to qualify and limit such freedom. The specific issues re
volved around several points which are considered be
low. 

FELLOW EMPLOYEES OR OUTSIDERS? 

One of the first questions which arose was whether or 
not employees were limited by Section 7{a) in their 
choice of representatives to fellow employees, that is to 
persons working in the same plant or establishment. This 
question was important because of its bearing on the issue 
of trade versus company unions." It was the subject mat
ter of the first decision rendered by the Board on Sep
tember 6, 1933 in the case of the Berkeley Woolen Mills 
of Martinsburg, West Virginia and the United Textile 
Workers of America.' The management of the mills de
clared that it had no objection to dealing with the au
thorized representatives' of its employees, but that it 
''would deal with no representative of the employees un
less such representative were an employee of the mill." 

As the NLB saw it, the question at issue was "whether 
employees are in any way limited in their choice of rep
resentatives to deal with employers." Its answer was 
emphatically, no. The Board ruled: 

We fail to see how it is possible to put any interpretation on 
the phrase "representatives of their own choosing" which would 
make it necessary for employees to choose these representatives 

• EmploY"" rep..entation plano, being confined to a lingle plant, or
cliaarily provide that the representatives for collective bargaining must 
be worken in the establiahment co""red by the plan. Trade unions oper
ate through oalaried offic:en, paid out of union fund., and not in the hire 
of the employer. It ia a basic tenet of the organized labor movement that 
.. Dective bargaining caD be IUcceasful ouly wbere the representatives 
of the employee> are independent of employero. 

• DocUiotu, VoL J, pp. S-6. 
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from a particular class or a particular group. The statement to 
the effect that representatives must be chosen by the employees 
cannot by any reasonable interpretation be deemed to mean that 
the representatives must be chosen from the employees. To give 
the code the interpretation sought by the company would nullify 
the employees' right to organize as they choose, for, in effect, it 
would limit each employees' organization to the individual plant, 
and would prevent the employees of a plant from joining any 
organization already in existence. Such a result would be op
posed to both the letter and the intent of the NIRA." 

On the basis of this reasoning the Board held that 
"employees have the right to choose anyone they wish as 
their representatives, and are not limited in their choice 
to fellow employees." The Board held further that the 
employer's refusal to deal with employee representa
tives, unless these representatives were workers in the 
mill, was "an attempt to interfere with and restrain the 
employees in the designation of their representatives, 
and is a violation of the code ••• as well as a violation of 
the ••• act." 

From the doctrine set forth in this first decision, the 
Board never deviated. Indeed its whole theory of col
lective bargaining was founded on this basic premise: the 
unconditioned freedom of the workers to "choose any
one they wish as their representatives.''" 

• Our italics. 
• The same Usue was involved in the cue of A. Roth and Company 

of Chicago and the IDternational Ladies' Garment Worun' Union. After 
a dispute between the company and the union, the Chicago regional labor 
board ordered an election to determine the workers' repreteDtatiYft. The 
attorney for the company wrote: 

"Roth aDd Compaoy will permit ita employee< to hold aa elmioa 
under the supervisioa of your hoard aad let them choooe by _ ballot 
their representatives to deal with the company, provided that ooly em
ployee< DOW oa the payroll will he eligible to vote, and provided that 
the repraeutative ch ..... is an employee of A. Roth aud Co." 

The National lAbor Board to wbich .he ........ referred beca_ of 
the refusa1 of the compaoy to comply with the decisiOD of the local hoard, 
gave iu ruling on Feb. " '934: 
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INDIVIDUALS OR ORGANIZATIONS? 

If employees were entitled to choose representatives 
from inside or outside an establishment, were they in 
either case restricted in their choice to individual per
sons? The statute speaks of "representatives" without 
defining the term. The question therefore arose whether 
or not workers had the right to name a labor organiza
tion as their representative. 

The question was of critical importance. On the one 
hand, it led to the issue of "union recognition, JJ' a basic 
issue in most of the disputes with which the Board had to 
deal. On the other hand, it was necessary to answer the 
question in order to clarify the meaning of elections un
der the Reading Formula; namely, whether an election 
was intended merely to designate a list of individual rep
resentatives or was intended to offer the workers a choice 
between a trade and a company union. 

Not until late in its history, on the occasion of the Hall 
Bakingcase,° decided March 8, 1934. did the Board state 

"The atute imposes DO restriction 00 the choice of representativeL 
The worken may .. lcct .. hOlll8O<ftr they pi .... to ropl<ll<llt them in bar
gaining ooUectively with their employe ... The mandate of the law is 
cleu and uuequiwcal. The wordiog of the sratute lea .... no 100m for 
raervatiOD or qualification. It is for Congress and not the employer to 
", .. rite the law. Whether employeea sball he rop ...... ted by fdIow 
workers or by outsiden is a question for them alone to determine. and 
the attempts of _Ddent to limit their freedom of choice "'" in ..... 
dieted by the law.n (Decmo.r, Vol. I, pp. 75-77') 

Similar decisions .. ere made in the cues of U,.;,u R..hlnr Work.,.s' 
F..ur.llAbor U";",, No. ,.6'3 v. E.g" R..hb.,.Co., VoL II, pp. 3'-]31 
,""""";.",.J Bro"-""ol of T_, v. P~t"" Rot" Tr..uil 
Co., VoL I, pp. 66-67; I""""";"" U";",, of MiM, Mill .u SfIUlur 
Wor ..... v. R'#fIblie Stul C...,.,..;"", VoL I, pp. 11-19\ F..ur.llAbor 
U .. NOa .8830 Va NIIlitnMl LocJe Co., VoL It pp. 15-20; and in • 
nomber of othen. 

• For a diocuooiOD of this theme, _ Chap. VI, pp. ,15-9" 
• Bdwy Driwrs' U";",, Loc.l No. 26f v. HIIlJ BMinK Co., Dociti_. 

Vol I, pp. 13-14- But 10Dg before March the NLB in ita electiODO .... 
permitting the uoiona to be named OD ballots as repraeotativea who 
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and answer the question clearly. The employer in the 
Hall case did not refuse to meet with the union officers, 
in their individual capacities as representatives of the 
employees, to discuss with them the terms of a collective 
agreement. The employer was not opposed to conclud
ing an agreement either with the employees or with their 
individual representatives. But where the union insisted 
on a contract naming it as a party thereto, the employer 
refused not only to execute an agreement with the union 
as such, but also to make an agreement with the union 
officers as representatives of the employees "if union 
titles are appended to their names." No question was 
raised as to the authority of either the union or its officers 
to speak: for the employees. 

Upon these facts, the National Labor Board ruled that 
"there is no limitation [under the statute] on the choice 
of representatives. Employees may be represented by in
dividuals or by organizations. The term 'representatives' 
is used in the statute in a generic sense.''' By its ruling 
in this case, the Board expanded the idea of free choice 
to mean not only the freedom of employees to select 
either fellow workers or outsiders as their representa
tives, but also freedom to choose either individuals or a 
labor organization as such.'· 

CoMPANY UNIONS 

Perhaps the most basic, and certainly the most trouble
some, question raised in connection with freedom of 

might be ch ..... by the employees. Tbio in efi"ect meant that the Board 
considered that employees had the right 10 cboole vniODl at their ftP
resentativea. 

• We need not at thO point discus. other featuJ'el of the deciaiOD beario, 
aD union recognition and the making of coJ1ectiW' agreemmtL 

• A mmilar interpretation of freedom of dtoice wu implied, although 
I .. clearly Rated, in the rulings of the Board in the Budd cue, D«isi<nu. 
VoL I. pp. 51-6" the National Lock cue, VoL I. pp. '5-001 .nd oeoeraI 
other c::uea. ",; 
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choice and with the phrase "representatives of their own 
choosing," was that of the company union. U The ques
tions were: Might a company union be recognized as the 
representatives of employees? Under what circumstances 
did the existence or establishment of such a union indicate 
that the employer was exercising "interference, restraint 
or coercion?" 

In trying to answer these questions, the National La
bor Board developed a theory of the validity and in
validity of employee representation plans. If it could be 
shown that a company union was established or main
tained by the employer's "interference, restraint, or co
ercion"; that the workers were not given a chance to ac
cept or reject the employee representation plan; that the 
employees were denied the opportunity to choose be
tween representation by the inside and an outside union 
-then the company union did not express the workers' 
free choice. Under such conditions, the Board would re
ject the claim that the company union was an authorized 
representative of the workers for collective bargaining, 
and would call for an election in accordance with the 
Reading Formula. If the findings on the three points 
were the reverse of those stated above, then the company 
union did express the workers' free choice. The Board 
would then regard it as authorized to function with all 
the powers and rights inherent in a representative. No 
new elections were required. 

Invalid Company Unions 
The first case in which the Board ruled directly on 

the issue of the company union concerned the Edward G. 
Budd Manufacturing Company (Philadelphia) and 
United Automobile Workers' Federal Labor Union No. 

n The term "company union" i. here used to include inside plant 
unio ... employee "'p.-ntatioD pl .... mop couocils, employeeo' mutual 
benefit uoociatio ... and .. forth. 
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18763." A strike in the Budd plant was precipitated by 
the employer's refusal to recognize the trade union, and 
by his insistence that the employee representation plan 
devised by the company provided the employees with a 
lawful and adequate instrumentality for collective bar
gaining. Plans for the organization of a trade union be
gan to take shape in August 1933, although the A. F. 
of L. charter was not granted until September 19. While 
the union was still in process of formation, and in order, 
so it would seem, to forestall it, the company announced 
on September I, 1933 that in response to the wishes of 
a number of employees, a "shop organization" would 
be formed. On September 5, the effective date of the au
tomobile code, the company distributed a plan of the 
proposed organization to the workers. The plan was de
vised by the management and provided that only fellow 
employees who had been continuously employed for one 
year or more should be eligible to election as representa
tives. On September 7, elections of representatives, by 
secret ballot, were conducted, 92 per cent of the eligible 
employees participating. 

The company then drafted a constitution and by-laws, 
which were approved by the representatives. The idea of 
establishing the employee representation plan originated 
with the management; the workers were not consulted in 
the drafting of plans for setting it up, and at no time were 
they asked to approve or disapprove of the scheme as 
such. They were merely called in to elect representatives 
under the plans devised and promulgated by the man
agement." As a result of this situation, a strike was called 
by the trade union on November 14, 1933. After fruit
less efforts to mediate the dispute, the Philadelphia re
gionallabor board on November 23 rendered a decision 

D DIe;';""', Vol. I, pp. 51-6,. J 
D 10u otatemeot of facu U coDdeooed from the te1t of the NLB decUioa.. 
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recommending that an election be held under its auspices 
within 90 days to designate representatives for collective 
bargaining. The management refused! to comply. The 
National Board took jurisdiction and on December 7 
held a hearing which company officials did not attend. 
In its decision of December 14, 1933 the NLB reasoned 
as follows: 

Section 7 (a) recognizes not only the right .of employees to 
be free from interference ••• in their designation of repre
sentatives, but also in all activities relating to self organization • 
• • • The statute is explicit in forbidding interference by the em
ployer with the self-organization of his employees. For an em
ployer to sponsor a particular labor organization, to prepare a 
plan of organization, and to formulate a constitution where
under the choice of representatives is limited" and the right to 
vote restricted" is hardly compatible with the self-organization 
which the statute sanctions. Where, in addition, the employees 
are not afforded an opportunity to express either their approval 
or disapproval of the proposed form of organization, it is evident 
that there has been no free exercise of choice on their part. Both 
the selection of a form of organization and the designation of 
representatives, as well as the method of organization, are placed 
by Section 7 (a) within the exclusive control of the workers. 
The law does not tolerate any impairment of the freedom of 
self-organization. 

The Board continued: 
An election which permits an unrestricted choice of repre

sentatives should not be lightly set aside. But where, as here, 
there has been interference in the creation of an organization, 
the election, no matter how fair and free it may have been, 
should not be permitted to stand in the way of the formation of 
an organization of the employees' own choosing. 

In accordance with this reasoning, and in response to 
the wishes of the complaining employees, the Board or

"In thia c:ue 10 employees of ""rtain qUaliJicatiODS with respect to age, 
cltizcmhip, length of eervice with the company, and 10 forth. 

"In thi> caae to th_ in the oompany'. employ for a specified mini
mum period. 
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dered that an election be held "under the supervision of 
the National Labor Board within 30 days, the nature, 
method and procedure of this election to be determined 
by the National Board."" 

The principles enunciated in the Budd decision were 
reaffirmed by the National Labor Board in many other 
cases in which the general issues were the same although 
specific circumstances differed.1f In the National Lock: 
case'· the employer established a company union during 
a strike for union recognition. The strike began on Au
gust 31,1933; the company union was set up on October 
3. The plan was promulgated by the company and ex
plained to the employees for the first time less than an 
hour before the election of representatives was to be held. 
Employee meetings and election of representatives were 
called, department by department. All employees were 
instructed to vote. Section 7(a) was not read to them. 
Nominations of representatives were oral. Although the 
ballot itself was secret, the company was in a position to 
know whether or not individual employees voted. No 
constitution or by-laws were prepared for the plan, be
fore or after the election, and no collective agreement 
was ever reached between the management and the 
elected representatives, of whom two at least were as
sistant foremen. In passing on the case, the Board ruled 
as follows: 

• The company refuted to comply with this deciJion, u it had earlier 
declined to accept ,imiIar recommendatiolll of the regional labor boareL 
Eventually, the Board bad to tum the cue over to the National Com
pliance Board of the NRA. After a tenet of misadventures, the dispute 
was finally aettled on the basis of the Pretident'. Automobile Settlement 
of Mar. '5, '934. No election of the type 'PODIOred by the Labor Board 
was ever heleL 

If See, among others, the following C2IeI: Dresner, Decisionl, Vol. 1, 
pp •• 6-'71 Union Overall, Vol. II, pp. '9.]0; Fifth Avenue Coaeh, Vol. 
II'JP. 8-'01 Chicago Motor Coaeh, VoL II, pp. 74-77. 

Federal lAb.,. UniMJ No • • 88Jo v. NGIi<m.l Loci Co., D.cisUms, 
Vol. I, pp. '5-.0. 
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Organization and representation are matters which concern 
the employees exclusively. The employer has no right to initiate 
a plan of organization, or to participate in ,my way, in the ab
sence of any request from the employees, in their designation of 
representatives and their seU-organization. In fact such actions 
are expressly forbidden by the statute. The record reveals a 
studied h0Stl1ity to the purposes of Section 7 (a) and a disinclina
tion to observe its requirements. 

The Board found, as a fact, "that the National Lock 
Company interfered with the right of its employees to 
organize and bargain collectively through representa
tives of their own choosing." To bring about "a condi
tion in harmony with the law" the Board called for an 
election under its own supervision." 

An interesting case in which the Board applied similar 
principles was that of the Corcoran Shoe Company." 
After an organizer of the Union was ejected from the 
plant, Mr. Corcoran, one of the owners, decided to hold 
an election and personally prepared a ballot as follows: 
"Do you wish to be represented in all matters pertaining 
to labor, prices, and conditions by a Shops Crew Com
mittee of your own choosing?" lIS workers voted yes; 
92 were opposed. The National Labor Board refused to 
accept this result as conclusive of the free choice of the 
workers. "The workers were given two hours' notice of 
the election. The ballot was explained to them by t.l:!e 
foremen .••• There appears to have been no request for 
an election from the workers; the idea of a poll orig
inated with the management. The arrangements were 
made by the company and the form of the ballot .•• was 

• The employer in this c:aee had procured from the Illinois It&te courta 
two leven injuDctioDl againlt the miken, and an injunction restraining 
the Chicago regional labor board from intervening in the dispute. Later 
the employer'. Blue Eagle wu removed • 

• B •• "-"".il .f s""_ tmtl ,fUilil Cro!_ v. 1."t" F. C.re ....... 
S""_ C •• , DlcUio"" VoL I, pp. 78-10. 
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prepared by one of the owners." On the basis of these 
facts, the Board concluded that "there was thus no self
organization of employees; the balloting and organiza
tion was dictated and superimposed by the management 
with a haste that can be characterized as unseemly." In 
view of this attempt to impose an employee representa
tion plan, the Board found that the employer was re
sponsible for the strike because: 

It is the exclusive concern of the workers whether or not they 
should organize, what form their organization should take and 
the manner in which their representatives should be designated. 
There can be no other meaning of the term "self-organization" 
as now used in the NIRA. It is not for the employer to initiate 
or prescribe the form of organization to be adopted by the em
ployees. The designation of representatives and the formation of 
an organization should originate with the employees themselves. 
It is an unwarranted intrusion upon the freedom of action con
templated by the statute for the employer, without any request 
from his workers, to announce an election, to frame the issues, 
to prepare the ballots, and then to explain the purposes of the 
election. The reluctance of the company to discuss the question 
of [union] recognition and its proposa1 for postponement of 
negotiations stand out in marked contrast with the precipitate 
manner in which the poll was arranged. Such haste must neces
sarily have precluded any deliberation on the part of the em
ployees, and prevented a true expression of their will. 

In developing its interpretation of company unions, 
the Board singled out two elements as especially im
portant in determining "interference" with the right of 
self-organization. One was the domination of an em
ployee representation plan by an employer; the other 
was the imposition by an employer of such a plan upon 
his workers. In other words, if it could be shown that a 
plan was "dominated" by the employer and/or that the 
employer "imposed" a plan upon his workers, it fol
lowed that the workers were'denied their freedom of 
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choice in the designation of representatives. Under such 
circumstances, the workers were not bound by the plan.·' 

Valid Company Unions 

The National Labor Board never maintained that the 
existence of a company union was in itself evidence of 
interference by an employer or even of an employer's 
intent to interfere with the free choice of workers' rep
resentatives. In fact, the Board made it clear that, in its 
opinion, Section 7Ca) did not outlaw the company union 
as such. When it could be demonstrated that an employee 
representation plan was the free choice of the em
ployees, the Board invariably upheld the validity of such 
a plan. Under such circumstances, the Board would rule 
that the employer was not guilty of interference with his 
workers' statutory rights and that the representatives 
elected under the plan were clothed with the full au
thority possessed by representatives within the meaning 
of the statute. 

Two cases may be cited here to illustrate the problem 
and the Board's action. One case was Matter of Federal 
Knitting Mills et at and United Textile Workers of 
America," decided on January 31, 1934. The case came 
before the National Board on the complaint of the union 
"that the companies by establishing company unions, had 
interfered with the employees' rights of self-organization 
and had thwarted their attempts to bargain collectively 
through representatives of their own choosing." The evi
dence brought before the Board revealed that the mills 
had held their own elections at which the employees 
were permitted to choose between representation by an 

II Theat points were formulated with particular clarity in the Bee 
Line BUI case, Dlcisions, Vol. II, pp. Z4-aS, and in the Chicago Motor 
Coach cue, Vol. II, pp. 74-77 • 

• DecisitHU, Vol.. I, pp. 69-10. 
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inside or an outside union. By an overwhelming major
ity, the employees had voted for the inside union. After 
the elections, an employee representation plan was pre
pared by the employees and representatives were chosen. 
The representatives negotiated collective agreements 
with the management for a period of three to six months. 
No satisfactory evidence was presented that the employ
ers had exerted undue pressure, either in the initial ref
erendum or in the formation of the union following the 
referendum. The Board found, accordingly, that there 
was no merit in the union's complaint. It ruled: 

Section 7 (a) of the Recovery Act grants employees the right 
to organize along any lines that they desire. Since there was no 
showing of any interference, restraint, or coercion, and since the 
workers were afforded an unrestricted choice of representatives 
in each plant, we believe that the complaint of the union has not 
been sustained. 

The National Labor Board accordingly refused to or
der new elections. 

The second case was Mlltler of Cleveland W Drsted 
Millund United Textile Workers of A merica, sa decided 
April 26, 1934. Early in February 1934 a constitution 
for a proposed employee representation plan was formu
lated at the Cleveland mill. A referendum on the pra-' 
posed plan was held on February 14- The election was 
by secret ballot; it was supervised by a committee of em
ployees containing several members of the union; and 
the workers were asked to vote "yes" or "no" on the 
following question: "Do you favor the employee repre
sentation plan as a means of bargaining collectively with 
the company?" There were 1,013 yotes cast in the af
firmative; 760 in the negative. Subsequently 24 rep
resentatives were elected for a term of six months. At 

• Decilitnv, VoL 11, pp. 17-19. ' 
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least half of the representatives were members of the 
union. On March 2.6, 1934 the union called a strike at 
the Cleveland and Ravenna plants of the company, while 
negotiations before the Cleveland regional labor board 
were still in progress. 

The National Labor Board ruled that in this case: 
The question whether the employees of the Cleveland Mill 

desired to adopt the representation plan was presented to them 
at the February election, and they were given an opportunity to 
express their choice •••• The National Labor Board is therefore 
of the opinion that a new election should not be held during the 
six months term for which the representatives were selected. 

The Board ruled further that in August 1934 an elec
tion should be held under the auspices of the regional 
labor board. At the new election, the workers were to en
joy a more complete freedom of choice than at the em
ployer sponsored election, for the Board directed that the 
election "shall afford the employees full opportunity to 
indicate whether they desire to be represented through 
an employee representation plan or to adopt some other 
form of organization." In other words, the workers were 
to have a choice between a trade union and a company 
union." 

Company Unions Antedating Section 7(a) 

Many company unions were established prior to June 
16, 1933, the effective date of the National Industrial 
Recovery Act. Did the existence of a company union 
which antedated the Recovery Act release the employer 
from any obligation to permit his employees to elect 
"representatives of their own choosing" in accordance 
with the doctrines of the Labor Board? The answer of 

• For other deciaioDl lUltaining employees in the choice of inside 
uniom, tee the Bornot Cleaniog and Dyeing case, D,cUitmt, Vol. II, pp. 
'5-.6. and Real Silk Hosieryc .... NR4 R<l,IU,No. fin. Apr. 07. '934. 
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the Board was that the NlRA, in guaranteeing to work
ers the free choice of representatives for collective bar
gaining, created new rights. These rights had force, re
gardless of the prior existence of employee representa
tion plans. The validity of an employee representation 
plan was open to question even if the plan antedated Sec
tion 7(a), and the workers were entitled to ask that their 
free choice be ascertained. 

In the Republic Steel case (Thomas Furnace);' de
cided March 16, 1934, the employer initiated the em
ployee representation plan on June 13, 1933, three days 
before Section 7(a) was enacted, and more than two 
months before the iron and steel code became effective 
on August 19, 1933. The National Labor Board de
scribed the plan without critical. comment, as follows: 

The plan is similar to that in effect in many industries. The 
management is represented upon a joint committee which is 
given broad powers in the adjustment of grievances, in settling 
controversies concerning nominations and elections, and in 
passing upon the recall of employee representatives and upon 
proposed amendments to the plan. The eligibility of representa
tives is limited to those who have been in the employ of the 
company for a period of one year, and only those who have been 
on the payroll for 60 days may vote in elections •••• Representa
tives of the workers are compensated by the company for the 
time spent in attending meetings of committees and are deemed 
to have vacated their office on their transfer from one voting 
district to anothr or upon their appointment to positions of 
authority. 

After the employee representation plan was put into 
effect, Local Union No. 137 was organized and peti
tioned the Board for an election. In deciding that an elec-

• RaimunJ Rd OrelAcal No. ,., tmJ BI4n FIInIaCII D;.,u;." lAc'" 
No. 'J7 of tIu I",.,.".,,;""" Uni.,. of M;"", Mill tmJ SmdJ.,. 11' ......... 
v. Retu/>Iic Sud Cort., Dea,;...., VoL'1, pp. 88·19. 
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tion should be held, in view of the fact that a "substantial 
number of the employees" had asked for one, the Board 
overruled the argument that the representatives elected 
under the company union were elected as exclusive bar
gaining agents to serve for one year, and could not, there
fore, be displaced by a later selected group. Further, the 
Board did not believe it relevant to the matter at hand 
that the employee representation plan was established 
prior to the enactment of the statute. The Board held: 

Section 7 (a) conferred new rights upon the employees and 
imposed new obligations upon the employer. Among these new 
rights are the privilege of self-organization and the right of 
employees to select representatives of their own choosing free 
from interference by employers. By the executive order of Feb. 
I, 1934, whenever a substantial number of employees of any 
plant, which is subject to any code, requests the National Labor 
Board to conduct an election to enable them to choose repre
sentatives for the purpose of collective bargaining ••• it is the 
duty of this Board to make arrangements for and supervise the 
conduct of an election. • • • An organization sponsored by the 
management prior to the enactment of the statute cannot im
pair the new rights conferred on employees by the statute and 
the executive order." 

Summary 

The Board consistently ruled that any attempt on the 
part of employers to place limiting conditions on the 
qualifications of the workers' representatives, or on the 
manner in which they were to be elected, was contrary 
to Section 7 (a) and constituted interference with the 
employees' freedom to choose their own representatives. 
This principle tended to make most company unions 
suspect, for employee representation plans usually im
pose restrictions on eligibility to vote and on the right to 

• DeciaiODS hued OD the same principle were rendered in the Norge case, 
DecmOllf, Vol. I, p. l:a, and the Chicago Motor Coach caae, D«itiot&r, 
VoL II, pp. 74-77. 
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hold office; allow joint participation by management in 
the administration of the plan; and place ultimate power 
of decision on essential matters in the hands of manage
ment. But this did not mean that the company union was 
illegal de jure. The conclusive question was whether or 
not the plan had been established and was maintained 
through the free expression of the workers' will. If the 
employees of their own free will chose to conduct their 
coIIective bargaining through such a plan, that was their 
privilege under Section 7(a). If, in contrast, the plan 
was foisted upon the employees by the management, the 
employer was guilty of "interference." 

The attitude of the Board was that the will for labor 
representation should originate among the employees. 
If the employer first proposed a company union scheme, 
the employees should be given the opportunity by secret 
ballot to accept or reject it. Better still, they should be 
given the opportunity to accept or reject it as against the 
alternative of representation by an outside union. The 
employer had to refrain scrupulously from inhibiting 
the will of his employees by thrusting a plan of repre
sentation upon them, by failing to permit them to accept 
or reject it, or by refusing to allow a choice between rep
resentation by an inside or an outside union. He should 
not, whether for reasons of benevolence or out of a de
sire to frustrate some outside union, materially mould, 
shape, or fashion the wiII of his employees, or he would 
be guilty of interference. His obligation was to put the 
question of representation squarely before his employ
ees; then to withdraw, while they made their choice. In 
short, the golden rule for every employer was "hands 
off.» The "counsel of perfection" was for him to refrain 
from fostering, promoting, initiating, devising, promul-" 
gating, or maintaining any labor organization whatso-
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ever, and to abstain from discriminating between mem
bers of contending organizations. If he fell short "f the 
counsel of perfection,'" the employer should at least 
leave it to the final and independent choice of his em
ployees whether they wished to bargain collectively 
through some company union (devised by the manage
ment) or through some trade union (intent upon organ-
izing the employees). . 

A company union was held to be lawfully entitled to 
speak: for workers if one of the following conditions was 
satisfied: (I) the idea had to originate among the work
ers and be acted upon by them; or (2) it had to originate 
with the management, and be submitted to the workers 
for acceptance or rejection. In the latter event, the proof 
of acceptance or rejection depended upon the holding of 
a secret referendum at which (a) the employees were 
asked to say "yes" or "no" to the proposal, or (b) pref
erably, they were asked to choose between inside and 
outside union representation. In any event, it had to be 
demonstrated that the company union expressed the will 
of at least a majority of the workers. 

A company union could not lawfully speak for the 
workers, and the employer was deemed guilty of inter
ference in the event that the management devised the 
plan, failed to put it before the workers for their yea or 
nay, and refused to permit a referendum by secret ballot 
at which the workers could express their preferences. The 
mere fact that workers participated in the election of rep
resentatives under an employee representation scheme 
was not proof, from the point of view of th~ Labor 
Board, that they were thereby indicating their approval 

11'1' "Self-organization u used in the lltatute means organization free 
from any interference or participation by the management!' D.cino"" 
Vol. I, p. S6 (B/I and G/A case). 
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of it." The only way in which approval could be demon
strated was by putting the blunt question to the workers: 
Do you want this plan or do you reject it? Do you prefer 
to bargain collectively through this instrumentality or 
through some other? And if an employer called upon 
the workers to elect representatives under such a com
pany union arrangement, without consulting them in ad
vance as to their desire in the establishment thereof, he 
was guilty of interference. 

ELECrIONS 

The conduct of elections at which workers selected 
representatives for collective bargaining was one of the 
Board's principal activities. The election of representa
tives by secret ballot was the crux of the Reading For
mula. The dramatic struggles of the Board with the 
Budd and Weirton companies centered around the em
ployers' refusal to permit referendums at which the 
workers might choose between representation by an in
side or outside union. The Board reached the height of 
its prestige when it conducted the captive mines' elec
tions pursuant to the terms of a presidential settlement. 
The Board's most serious defeat, in the automobile set
tlement of March 25, 1934. arose out of the efforts of 
the automobile workers' unions to avail themselves of 
the Board's election powers." 

• This point of view was expressed iD the Budd, Cleveland Knitting 
Mill, Republic Steel, Cleveland Worsted. Mill, and Chicago Motor Coacb 
decisions, and others. All these decision. are noted in Chaps. VI and VII . 

• Cases in which the Board called for electiolll were: National Lock, 
DecisWns, Vol I, pp. IS~ZOi Brockton Shoe, VoL 1, p. 21 i Dresner, 
VoL I, pp. 26-27; New York Shoe, VoL I, pp. ]5-36; Pienon, VoL I, 
pp. 5]-54; B/J aDd G/A, Vol. I, pp. H-S71 Budd, Vol. I, pp. SI-61; 
Roth, VoL I, pp. 75-771 Norge, Vol. I, p. hi Houde, Vol. I, p. 171 
Republic Steel, Vol. I, pp. 88-89; U.S.L. Battery, VoL II, pp. S-7I Fifth 
Avenue Coach, Vol. II, pp. 8-10; Cleveland Wonted Mil.., VoL II, pp.< 
11-19; Finck Cigar, VoL II, pp. 26-211 Union Overall, Vol. II, pp-
29-301 New York Fur, NRA ReulUe ND. J3'4, Feb. 'S. '914-
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The Board formulated its basic concept of the meaning 
of elections in one 'of its rulings as follows: "The conduct. 
of an election is an administrative device used by the 
Board whenever there is a serious dispute regarding the 
identity and authority of the employees' representatives . 
• • . " The employer "is obligated to bargain collectively 
with the representatives freely chosen at the Board's 
election."'· 

In other words an election had a dual function. First 
it was a device to enable the workers to exercise free 
choice in selecting representatives. Second, it was a means 
for ascertaining and identifying specific persons and or
ganizations as the representatives with whom the em
ployer must bargain collectively. 

The Board did not regard elections as an exclusive de
vice for the purposes indicated above." The referendum 
was the principal device which the Board used, given one 
of two sets of circumstances; ( I) in cases involving 
strikes, when the employer denied the representative 
character of a union committee, of union officers, or of the 
union itself; (2) in cases which might or might not in
volve strikes, wherein a substantial number of employees 
petitioned for a referendum. But it was always within 
the Board's discretion to decide whether or not an elec
tion was necessary to establish the representative char
acter of a union committee or officers, and to say what 
proportion constituted a "substantial number" of em
ployees • 

• D,citiom, Vol. I, p. S6 (BIG and GlA case). 
&I Immediately after the automobile settlement, the Board issued elec

tion regulatioDl in which it announced that: "An election is merely a 
device for determining the representatives of a majority of the worken 
for collective bargaining purposes. It is not the exclusive method for 
making such determination, and need Dot be employed except in those 
c::asea where no other adequate method exists!' (NRA Releas6 No. "ul, 
Mar. '9. 1934.) . 
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In the conduct of elections, the most important ele
ment was to secure complete freedom of choice for the 
workers. With this in view, the Board built up a body 
of rules and practices which became the essence of elec
toral procedure." 

ELIGIBILITY TO VOTE 

To begin with, who was eligible to take part in an 
election? Most elections formed part of a formula to 
settle a strike in which trade or company union repre
sentation was the principal issue. Accordingly it became 
a fundamental rule of procedure that eligibility to vote 
should be restricted to those employees who were di
rectly concerned in the question of representation at the 
time the dispute broke out into a strike. As a rule this 
meant that only those employees were eligible who were 
on the payroll immediately before the strike began. Em
ployees who did not join in the strike were also eligible. 
But workers hired after the strike began were ineligible. 
Thus the employer could not pack the voting lists with 
strike-breakers or with temporary employees hired for 
the occasion. 

Under the rules followed by the Board, the voting list 
generally included the following: (I) All employees 
who had walked out but had not been reinstated at the 
time the election was held. (z) All employees who had 
joined the strike and had been reinstated at the time the 
election was held. (3) All employees who were on the 
payroll at the time the strike began but did not join in 
the walkout. To determine the question of eligibility, 
therefore, it was only necessary to consult the payrolls • 

• For a detailed analysj. of types of cue in which election. we", held, 
the ;..,.. involved, and the ...... 1.. obtained, _ Emily Clark Brown, 
"Selection of Employees' Rep ....... tati ..... " M tmlhly LUtw Rm-, l.n .... 
ary 19l5, VoL 40, No. I, pp. 1-18. 
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This necessitated the co-operation of the employer; and 
many employers were extremely reluctant to give co
operation of this kind." 

VOTING PIlOCEDUIlE 

Under the general procedure followed, as soon as an 
employee arrived at the polling place to vote he would 
be asked to identify himself by such means as were prac
ticable. He might or might not be challenged by the 
watchers appointed by the various employee groups con
cerned in the outcome of the election. If he was chal
lenged, his vote was segregated; and the Board's agent 
later decided whether or not it should be counted. After 
he had properly identified himself, the employee's name 
was checked against the payroll list, and he was given a 
ballot. He marked his ballot in absolute secrecy, indicat
ing his choice by one of the usual methods; that is, mark
ing an "X" against the name of a particular organization 
or individual; writing in the name of individuals or 
organizations not listed on the ballot; or, as happened in 
at least one election, scratching out the name of the or
ganization which he did not desire to be his representa
tive. The ballot, unsigned, was deposited with the super
visors of the election. After the voting ended, the ballots 
were counted in the presence of watchers from all parties 
concerned, and the results transmitted to the National 
(or regional) Board. 

Whenever practicable, it was the custom to hold elec
tions off company property, in a vacant store, a postoffice, 
a courthouse, a federal building, or some other public 
place. This was done on the assumption no doubt that if 

• For example, ODe of the principal issues in the Board'. dispute with 
the Weirton Steel Company w .. the <ompany'. refuoa\ to make payrolla 
acceaible to agents of the Board. 
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an election were held on company property, the voter 
would be subject to coercive influences of an elusive and 
intangible character. The employee, it was assumed, 
would find it difficult to dissociate the factory, mill, or 
mine in which he voted and which was his work place 
from the owner thereof. This might conceivably sway his 
judgment. 

Electioneering within the vicinity of the polls was not 
permitted. More particularly, the employer was not to 
send his representatives, foremen, superintendents, gang 
bosses, or others to watch the men who came to vote. If 
this was permitted it was feared the workers might 
imagine that a "blacklist" was in the making which 
would inhibit them from voting." 

The employer was to refrain from using "undue" in
fluence on the eve of an election. He was not to suggest to 
his workers that it would be to their advantage to vote 
one way or the other; he was not to threaten them with 
closing down the plant if the outside union won; he was 
not to promise his workers that they might expect con
cessions in wages and hours if the company union won; 
he was not to express the belief that the Board or the 
government was in favor of this or that organization; 
he was not to promise individual employees rewards for 
casting their votes in favor of certain individuals or or
ganizations. It was the Board's ideas that the election was 

• See Matt.,. of Fift" A<Jmue Co",," Co. (N.." Yor! City) .nJ 
Amalgamatet!. Association of SITe" .nJ Elect";'; RaWwaY W.,!.,., .nJ 
Mol., Co",," Employees, Local No. 99f, decided Apr •• 6, 1914 (D,ci
lions, VoL II, pp. 8-10). The company, the Board found, had interfered 
with the conduct of an election by the New York regional labor board. 
What the company did was to order itt employees not to participate in 
the election upon penalty of discharge. Thereafter, "tpottcn" were IeDl 
to the pollt. As a collJequence only a handful of the employees voted. 
The National Board'. decision ordered that an election be held under 
the supervision of the regional board and that the company co-operate in 
the conduct of aid referendum. 
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nothing with which the employer need be concerned. It 
was a matter in which his employees alone had a stake.'· 

FORM OF BALLOT 

The form of ballot to be used was of decisive im
portance. The problem was how to make it clear to the 
workers that they were being offered the alternative be
tween (I) representation by an inside or an outside or
ganization, or (2) union or non-union representation. 
If the employer raised serious objections on the score of 
union "recognition," the ballot might be arranged in the 
form of two lists -:-f individual representatives, each list 
put forward by a different organization. If the employer 
did not object, the naming of individual representatives 
might be dispensed with. In this case, the ballot called 
upon the workers, expressly and directly, to indicate their 
preference between two (or more) labor organizations as 
their agents for collective bargaining. In some elections 
the issue was not clearly drawn between an outside and 
an inside union, because the employer had not formally 
established any scheme of employee representation. The 
question would be put then between a trade union or no 
organization. 

DECISION BY MAJORITY 

The outcome of elections held under the auspices of 
the Labor Board was decided by majority vote. The 
Board took for granted the familiar procedure of collec
tive bargaining whereby one and only one labor organi-

• The National Board voided the results of an election at the Hughes 
Tool Co., Fort Worth, Ta., on Dec. 2, 1913 OD the basi, that "undue 
influence" had been used. The worken were asked to choose between 
representation by the A. F. of L. and the Employ ... • Welfare Organiza
tion. The latter won, 1026 to 60:&. But the employer, prior to the election, 
bad circulated a pampblet among his employees. In thi> pamphlet he 
made it appear that in jUltice to themselves the employee. had but one 
coane of action open to them--to vote for the EW A, the company uuion. 
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zation speaks on behalf of a given group of employees in 
negotiating a collective agreement on wages, hours, and 
other working conditions.'· 

Granted the principle of majority rule, the question of 
its interpretation arose. By a majority vote of whom 
were representatives to be elected? Two possibilities were 
open: a majority of those eligible to vote, or a majority 
of those actually casting ballots. If the first possibility 
were to prevail, it would be easy for an employer to pass 
the word around among his employees that those who 
were not in favor of the outside trade union should not 
vote. Abstainiz{g from the poll in such a case would be 
equivalent to casting a vote against affiliation with an out
side union. In order to establish its right to represent 
the employees, the outside union would need to poll a 
majority of all those on the payrolls. In such case, also, 
an employee who came' to vote might be presumed to 
be favorable to representation by the outside union. 
Thus, the rule of absolute secrecy would be violated and 
the union worker might be exposed to discrimination by 
his employer. 

Because of these considerations the Board rejected the 
first possibility and had recourse to the other. Elections 
were determined by a majority vote of all those partici
pating in them. This assured an incentive to full par
ticipation in the election by all workers who were de
sirous of voting. Secrecy was also assured, since it could 
not be determined, from the mere fact that an employee 
appeared to cast his ballot, whether he intended to vote 
for representation by an outside or an inside union. Elec
tions were held at such hours as would enable all work-

• As a formal principle, however, majority rule wu not announced 
until the Denver Tramway decision of Mar. I, 1934, dik"Ulltd in Chap. 
VII, pp. '9'·94. 
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er.; to vote without being penalized for loss of working 
time. 

DISCLOSUllB OF MEMBERSHIP LISTS 

In a number of cases employer.; professed a willing
ness to deal with a trade union, but refused to do so on 
the ground that they did not know for which of their , 
employees the union or its officers were entided to speak. 
In such cases, the employer usually demanded that the 
union first disclose its membership lists. Such demands 
were incompatible with the Board's formula of determin
ing the "identity and authority" of representatives by 
means of a secret ballot election, and were uniformly 
denied by the Board. 

The precedent was set in the Houde ease, aT decided 
March 8, 1934- The employer challenged the authority 
of the union to speak as the representative of his worker.;. 
The regional labor board proposed to determine this 
question by comparing the union membership list with 
the employer's payroll records. The union, acceding to 
the proposal, turned over its membership lists to the re
gional board; but the employer refused to open his pay
roll records unless he were first perInitted to examine 
the union membership roll. The Board thereupon ruled 
that the union officials were the "accredited representa
tives" of a "certain group" of employees, and instructed 
the employer to deal with the union comInittee, in such 
capacity, "at once." The company declined to comply on 
the ground that it was entided to know "for whom and 
for how many of its employees the committee is acting." 
The Board then proposed an election. The company re
plied that if any election were held, it "would demand 

• UfIiuJ A_l»k W..,. ..... F~ lAbor Umo.. No. ,18J9 Y. 

H-u Engmu.;"g Co., D«isioru, vol I, p. '7. 
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the names of employees voting for elected representa
tives." This brought the case before the National Board, 
which ruled: 

Since the company in the present case has challenged the right 
of the union or the union officials to represent its employees for 
the purpose of collective bargaining, the best method of deter
mining this question is by a secret poll. The company is obliged 
to bargain collectively with the representatives selected by the 
majority in such a poll. Under these circumstances there will 
be no need for a disclosure of the names of those voting for the 
representatives so selected. 

Two distinct ideas were involved in the decision: (I) 
that the holding of an election, by secret ballot, for the 
choice of employee representatives, relieves the union 
of the necessity to disclose its membership lists to the 
employer; (2) that the principle of maj ority rule, as 
applied to such elections, dispenses with the need for the 
disclosure, by individual workers, of the representatives 
for whom they voted. The Board held to these principles 
in all its rulings in which the issue was involved." 

DUAL UNIONISM 

Although the elections or attempts to hold elections 
which brought the NLB most vexation and notoriety in
volved controversies between "outside" trade unions and 
"inside company unions,"" the Board on several occa
sions ordered elections to decide controversies in which 
two or more independent trade unions claimed to be rep
resentatives of the same group of employees." In all 

• See, among others, the fonowing c.MeI: V.S.L. Battery, Decisions, 
Vol. II, pp. 5-71 Union Overall, Vol. n, pp. 29-301 and Bear Brand 
Hosiery, Vol. II, pp. 67-68 • 

• For example the Budd, Weirton, Captive Mine., and other (2.JeL 

·On Nov. 2., 19]], in the Brockton Shoe cue, the Board called for an 
election to pennit employee. to decide whether they wiahed to be repre
IOnted by the Boot and Shoe WorkeR' Union aJIiliared witb the A. F. of 
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such cases which came before the National Board, a union 
affiliated with the A. F. of L. was opposed by a "left 
wing," "militant," "progressive," or "rank and file" 
union independent of the A. F. of L. In each such case 
the independent union sought an affirmation of its rep
resentative character in order to upset contrac;tual privi
leges enjoyed by the A. F. of L. and to establish its own 
claim to such privileges. And in each case the A. F. of L. 
unions, forgetting entirely their impassioned demands 
for elections in company union controversies, objected to 
the holding of a Labor Board referendum. 

At least five cases of this character came before the 
National Board. In three of these cases, as noted above, 
the Board ordered elections; in two, it refrained from 
doing so. Both of the latter involved the United Mine 
Workers of America. The more important of them arose 
out of the violent controversy in the soft coal fields of 
Illinois and Indiana between the United Mine Workers 
of America and the Progressive Miners of America'" 
This dispute was characterized by constantly recurring 
strikes, culminating on occasions in riots and shootings. 

L. or by the Brotherhood of Shoe and Allied Craftsmen, which was a 
"rump" union having broken away from the B.S.W.U. (Decis;ons, Vol. 
I, p. at). In the New York Shoe decision of Nov. 2., 1933 the Board 
ordered an election which in the sequel permitted the employees to choose 
between representation by the Boot and Shoe Workers' Union of the 
A. F. of L. and the United Shoe and Leather Workers' Union, a "progres
live independent" radical union whose New York locala were at one 
time affiliated with the Trade Union Unity League (D,citiOfU, Vol. I, 
pp. 35'36). In the New York Fur IndUltry cue the Board declared on 
Feb. IS, 1914 for a referendum at which employees might choose be
tween representation by the radical Fur Department of the Needle Trades 
Worken' Industrial Union, affiliated with the Trade Union Unity 
League, and the International Fur Workers' Union, afii.liated with the 
A. F. of L. (NRA R.kas. No. 33'f. Feb. 15. 1934) • 

.. See Lewis L. Lorwin, Tiu Anurkt.tn F"lerol;on of Labor, pp. &66-68. 
The other case involved a conB.ict between the U.M.W.A. and the United 
Anthracite Miners of Pennsylvania. See D«isioru, Vol. I, p. 51, 
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Following a temporary truce in hostilities in the winter 
of 1933, the question arose: Which of the two labor or
ganizations was authorized to hold the contracts as rep
resentative of the employees in the Peabody coal mine 
properties of Saline County, Illinors? The Progressive 
Miners of America, insisting that it was thus authorized, 
carried its claims before both the Divisional Coal Labor 
Board in Chicago and the National Bituminous Coal 
Labor Board'" The divisional board, arguing that the 
existing United Mine Workers of America contracts 
were executed prior to the Recovery Act and that Section 
7(a) therefore did not apply, refused to order an elec
tion. The National Bituminous Coal Labor Board sus
tained the ruling of the divisional board. 

Instead of "deciding" the case, the National Labor 
Board refused to hear the appeal, because it did not, in 
view of certain facts, "feel justified" in doing so'" These 
facts, as set forth by the Board, were as follows: The 
original request for a referendum was rejected by the 
"divisional labor board whose three members were ap
pointed by the President, the chairman representing the 
public." The appeal to the national coal board "whose 
18 members are appointed by the President, was again 
unanimously rejected, only the six public representa
tives voting." The, inference seemed plain that the 
Board would not go over the head of any board or 
boards appointed by the President, particularly when 
the decisions presented to it for review were decisions 
approved of by the impartial chairmen. The Board did 
not argue that it was without power to review the de-

• These are joint industrial relations board. established under the 
bituminous coal code. (See Chap. XV.) 

• NRA Release No. 3695. Mar. 8, 1934. 
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cision of the Bituminous Coal Labor Board, if it felt so 
inclined. The Board merely preferred not to intervene, 
exercising its prerogative of refusing to take cognizance 
of disputes in industries where "a means of settlement, 
provided for by the agreement, industrial code, or fed
erallaw has not been invoked." The Board ignored the 
fact that the Progressive Miners had distinctly and 
clearly invoked the existing means of settlement; not 
only the coal labor boards, but also, in the sequel) the 
courts, without being granted relief. True, there is no 
record of the NLB's reviewing a case decided by any 
board other than one of its regional tribunals. Apart 
from this circumstance, it would be difficult to justify 
the Board's refusal to order an election in this case. By 
refusing to take jurisdiction over the case, the Board 
missed an opportunity to make use of the election de
vice under circumstances such that a referendum seemed 
clearly to be in order. 

DISCRIMINATORY DISCHARGES 

In controversies concerning the workers' freedom of 
choice there was almost invariably involved the trouble
some issue of "discrimination." In most cases where a 
union maintained that the employer was interfering 
with the free choice of employees, it also complained 
that some of its members had been discharged for union 
activities and sympathies. From the trade union point of 
view, such discharges constituted "discrimination" and 
violated the statute. 

Section 7(a) does not state expr~ly that an employer 
must not "discriminate" against individual employees 
because of their membership or activity in trade unions. 
But the language of the statute was interpreted by the 
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National Labor Board to mean that an employer must 
not discharge, layoff, or otherwise discipline workers 
because of their union activities. The employer was free 
to exercise his right of hiring and firing to the degree 
that he was motivated by the worker's skill, experience, 
good conduct, seniority, and similar "objective" factors. 
But if the discharge could be shown to be motivated by 
a bias against the worker's union affiliations, it was "in
terference" with self-organization and therefore unlaw-
ful. • 

Few issues coming before the Board called for a more 
delicate balancing of controversial statements of fact 
than that of "discrimination." Employers usually sought 
to prove that the discharges were due to inefficiency, 
dereliction in duty, violations of shop discipline, plant 
reorganization, seasonal fluctuations in employment, 
slackening of business, or kindred reasons. The union 
countered by the statement that the employer was intent 
on breaking up its organization by discharging union 
members, particularly local union officials. In these con
troversies the Board had to pick its way to the facts 
among a mass of conflicting statements, affidavits, and 
other evidence. It had to work out some canons by which 
the fact of "discrimination" could be adjudicated." 

The Board formulated clearly its general concept of 
discrimination in the Lastowski case," decided Febru
ary 6, 1934. Ambrose Lastowski, an officer of Local No. 
199 of the union, was discharged by his employer, and 
this resulted in a strike in December 1933. The Board 
was not convinced that Lastowski had been discriminated 

.. No less than 37 of the Board', published deciaioDi touch directly upon 
discrimination . 

.. Cig. MtderslnUNutt;otllll Union of AmHicll v. General Cig. Co., 
Decisions, Vol. I, pp. 'I-a. 
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against, and sustained the discharge." Nevertheless, the 
Board took advantage of the occasion to state in general 
terms its position on the issue as follows: 

Under Section 7 (a) ••• an employee may not be required to 
refrain from joining, organizing, or assisting a labor organization 
of his own choice. The statute thus forbids the discharge of an 
employee for union activity. There is obviously no more effective 
way of interfering with the self-organization of employees than 
to discharge those who are active in the union of their own 
choosing. The statutory requirements may not be evaded by'the 
ready reliance on other groundS for discharge. The employer, 
in dismissing an employee, must not be actuated in any degree 
whatsoever by the latter's union affiIiation or activities. The 
Statute does not impair the freedom of employers of labor to dis
charge their employees for infractions of company rules or for 
other proper and adequate business reasons. To safeguard the 
privileges conferred by the Statute, however, it is imperative that 
the circumstances of a discharge be carefully scrutinized and that 
its validity be determined by the appropriate agencies of the 
government entrusted with the administration and enforcement 
of the law.'" 

Thus, the Board put forth the test of anti-union bias 
and intent as a basis for determining discrimination 
charges. In applying this canon to concrete cases the 
Board weighed the specific circumstances which indi~ted . 
such bias. An analysis of the various cases determined 
shows that the Board gave greatest weight to three main 
factors: (I) known hostility of employer towards union
ism; (2.) previous threats of dismissal for union activi-

• "The evidence presented ... is conflicting and obscure. The employ .. 
ment record of Lastowski reveals several infractions of company rules. 
Testimony waa offered that he had been guilty of certain improprieties of 
language, but thi, charge was emphatically denied. No persuasive evi
dence waa offered establishing the claim of discriminatory discharge." 

G For another and more .uecinet statement of the same principle see 
Cigar Mail.,-s' /nllNIaliontll Union 01 Atnlrictl v. Finck Cig. Coo, D .. 
cinofU, Vol. II, pp. 26-2.7. 
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ties; and (3) the service record of employees prior to 
the times of their affiliation with a union and subsequent 
discharge. The significance of these factors can best be 
made clear by a few illustrations. 

In the Lyndhurst and Jersey City Bus case," two em
ployees were dismissed following a fight on company 
premises with a third employee who was also dismissed. 
The fight occurred during a meeting at which the em
ployees were assembled for the purpose of choosing the 
organization to represent them in collective bargaining. 
The company made no attempt to fix responsibility for 
the fight. There was evidence that the employer had put 
pressure on the workers not to join the Brotherhood of 
Railway Trainmen (the outside union) but to form a 
company union instead. Further evidence of general hos
tility to the brotherhood was also advanced. The Board 
ordered the reinstatement of the two employees on the 
ground that their discharges were "intended to suppress 
union activity."" 

In the Tubize Chatillon case," the Board found merit 
in the complaints of ten workers that they had been sub
jected to discrimination by inclusion in the lay-off of 
some 400 employees during a seasonal decline. The evi
dence which led the Board to rule in favor of the work
ers, and to order their reinstatement, was to the effect 

.. Decisions, Vol. II, pp. 48-50. 
-In the Illinois Power and Light Co. case, the company" expres

sions of hostility toward union. were taken at tending, in the light of 
other evidence, to prove that the dismissal of twelve employeet wu di..
criminatory (DeciIi01fs, Vol. II, pp. 60-6.). In the Fifth Avenue Coach 
case, the active campaign of the company to prevent the formation of • 
union was held to be evidence of discrimination against a number of diJ.. 
charged workers (Decisions, Vol. II, pp. 8-10). See also C~icago Motor 
Coach case and Gordon Baking case (Decinons, Vol. II, pp. 74-77 and 
53-H). 

ill Rayon WorkerI' Union LoctU Zl70 v. Tuhiu C/uuiJhn Corl., DI
cisions, Vol. II, pp. 64-66. 
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that their lay-offs "followed soon after intimidation and/ 
or threats of dismissal or lay-off" by department fore
men.at 

In the Birtman Electric Company case'· nine employ
ees were discharged in October 1933 soon after repre
sentatives of the two unions concerned called upon the 
management to demand recognition and a wage increase. 
Both requests were refused and the following day nine 
union members were dismissed (two were subsequently 
reinstated). The National Board, in ordering reinstate
ment, held that: 

The sudden discharge of employees of long standing, who are 
members of an organization which attempted on the previous 
day to bargain collectively with their employer, is certain to have 
a discouraging effect on the self-organization, both present and 
future, of the employees who remain with the company. The 
Birtman Electric Company ••• can best nullify the continued 
effect of its action by reinstating the complaining employees. 

The guarded language here is to be explained by un
certainties in the evidence: 

The evidence is not conclusive on the question of whether 
there was solicitation of workers on company time, but the date 
of the discharges and the severity of the penalty lead the National 
Labor Board to believe that, if such solicitation occurred, the 
discharges were not solely actuated thereby." 

Discrimination, the Board also found, could result 
from indirect as well as direct actions by the employer. 
It might conceivably result where an employer removed 

• The l&IDe canona were applied in ordering the reinstatement of di ... 
charged worke .. in the Ha.tch Hooiery and Great Lak .. Steel cases, among 
othe ... See D.cUio"" Vol. II, pp. 5"'5', aod Vol. I, p. 9'. 

-1_;0".z Bro.lurlwotl of E'"trical WorkersMUl M.1al P.lislurl 
1"_;.,,.z Ulfitm v. Bir_ Ekctric Co., D.cisiom, Vol. II, pp. 43-44. 

- See.1oo the Berliner-Joyce and General Aviation cue, D.cisioru, Vol. 
I, pp. 55-57. 
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his plant in order to "reorganize" the working force;" 
where an employer, in order to hire non-union workers, 
broke his collective agreement;" or where an employer 
contracted out work to another plant." In one highly 
complex case, discrimination was found in a series of ac
tions by which a breach of collective agreement accom
panied a removal of plant and also a corporate reorgani
zation." 

The National Labor Board sustained charges of dis
crimination more often than not in the cases brought be
fore it." Nevertheless, in a good number of cases the 
Board upheld the employer, where it was able to find 
that the behavior of the employees justified the em
ployer's action. Thus in the Real Silk Hosiery case·· 
the Board held that the discharge of two workers was 
justified on the ground that they violated a company 
rule "by circulating union literature during working 
hours." In the Great Lakes Steel case'· the lay-off of two 
workers was upheld, because the Board found no reason 
to suppose that in cutting down the particular work gang, . 
the company followed any other principle than that of 
retaining the "most efficient workers." It was recom
mended, however, that the two workers in question 
should be placed on a preferential re-employment list. 
In the Bassett Furniture case" the Board could not find 

.. See Bear Brand Hosiery case, Deci,;"ns, VoL II, pp. 67-68. 
• See Kirchick-Beckennan cue, Decisions, Vol. II, p. 4-
• See Coruolidated Film ca.se, Decisions, Vol. II, pp. 8a-8] . 
.. See Maujer Parlor Furniture a.e, DeciliOlll, VoL II, pp. 78-80. 
• Examination of the published DedsiMU revealt 37 definite dilC1'imina.. 

lion rulings. The NLB found in favor of complaining worken or groupi 
of worken in 2) instances and against them in • 4 instanoet. 

.. AmericlUl Feder",;"" 01 HOliery W ........ , (on beMllol Ellel T"Y1or tIft. Nellie SfIOage) v. Real SU" Hosiery Muls, DecisWru, Vol. I, p. 13. 
• Georg. Hynes dill v. Gre., Uk., Steel CorportIIiMI, DecisiotU, VoL 

I,P·9'· . 
"Unite. Brotller""o. 0/ C"'1mUrst1f14 Joinersv. W. M. BIISSet' FrIFni

lur. Co. alii, Decisions, Vol. I, p. 93. 
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a discriminatory intent in the lay-off of eleven carpen
ters, members of union locals, who were let out shortly 
after the formation of the locals. The Board found that 
the workers were laid off concurrently with many other 
employees not members of the union, at a time when 
most of the plants were restricting operations, and when 
some of them were closing down for several weeks. It 
was not demonstrated that the union workers had been 
singled out for lay-off while non-union workers were 
retained on the job. Finally, the Board found that "in 
putting men back to work, the company appears to have 
treated union and non-union men alike." 

The Lion Match case"' presented the Board with the 
problem of discrimination in an unusual form: the hir
ing by the employer of new employees to replace union 
workers who went on strike. The strike, somewhat pre
cipitate, was called after the union had rejected, al
though the employer had accepted, a mediatory settle
ment proposed by the regional labor board. The NLB 
found that there was evidence suggesting "hostility" 
by the employer to the union, but that "satisfactory proof 
is lacking that the company in its employment policies 
discriminated against members of the union." The Board 
was of the belief that the strike could have been avoided 
had the employer "in taking on new workers followed 
the usual industrial practice of affording preference to 
those previously laid off for lack of work." Neverthe
less, the Board found that the employer had "no alter
native but to recruit a new staff" because (I) "the union 
did not exhaust the processes of collective bargaining be
fore calling the strike," and (2) the union rejected "the 
original proposals of settlement approved by the re-

• Mille}, Work." U";D1I Local z8922 v. L;o" MII'e" Co., DecinOfU, 
Vol. II, pp. 60-6]. 
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gional board." At the same time, the Board held that 
the rejection by the employer of later mediation pro
posals put forth by the regional labor board did "not 
constitute a violation of the statute." In any event, the 
Board failed to uphold the contention that the discharges 
were discriminatory, and merely recommended "in its 
mediational capacity," that the strike be called off, and 
the strikers be placed on a preferential list for re-em
ployment, seniority governing. 

It is likely, had the issue come up, that the Board 
would have ruled that refusal to rehire workers on strike 
because the employer violated Section 7(a) was a form 
of discrimination. Quite a number of the Board's de
cisions, which order the reinstatement of strikers and/or 
their participation in elections, presuppose that the strik
ing worker enjoys the status of an employee." What 
distinguished the Lion Match case was that the em
ployer had not violated the statute before the workers 
went on strike; or more properly, that the strike was 
not caused by a violation of the statute. 

D See the National Lock, Brockton Shoe, Dresner, Budd, Philadelphia 
Rapid Transit, Bee Line Bus, Motor Truck Association, Corcoran, and 
Eagle Rubber decisions, all elsewhere Doted. 



CHAPTER VII 

WHAT IS "COLLECTIVE BARGAINING"? 

The freedom of employees to have "representatives 
of their own choosing" was but a preliminary, although 
essential, step toward collective bargaining. The right 
and opportunity to bargain collectively was the real ob
jective of organized labor and presumably the major 
concession conveyed to it by the Recovery Act. In most 
disputes which came before the Board the issues of col
lective bargaining and free choice were merged. 

The questions which arose before the Board were: 
What are the essential elements of collective bargaining? 
What procedures does it necessitate? What obligations 
does it impose upon employers and employees? The act 
had nothing specific to say on the subject. Neither the 
PRA nor the various codes elucidated the issue. Admin
istrative interpretations by the NRA had resulted in 
more confusion than enlightenment.' The National La
bor Board was thus confronted with a major problem 
of statutory interpretation. 

BASIC PRINCIPLES 

The Board's general doctrine of collective bargaining 
rested upon several basic principles: (I) a presumed 
duality of obligation upon employers and employees; 
(2) manifestation by bot.h parties of a will to agree; (3) 
the exertion of every reasonable effort to conclude bi
lateral agreements; and (4) formal agreements (prefer
ably written) as the end result of the process." 

• See Chap. m . 
• The Board took the desirability of collective bargaining for granted. 
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DUALITY OF OBLIGATION 

Collective bargaining implied a duality of obligation 
on the part of employers and employees alike. The em
ployer had the duty of meeting and dealing with the 
freely elected representatives of his employees, in good 
faith, for the consummation of a collective bargain. The 
employees on their part were to make all possible ef
forts for a peaceable adjustment before having recourse 
to strikes.· This general idea was most clearly stated by 
the Board in the National Lock case decided on Febru
ary 21, 1934-' It is not necessary to enter here into the 
details of this case, which involved the discharge of union 
employees, a strike, the formation of a company union, 
the issuance of injunctions against the Chicago regional 
labor board, and in the sequel, the removal of the com
pany's Blue Eagle. The NLB's decision, which alone 
concerns us here, said: 

The collective bargaining envisaged by the statute involves 
a duality of obligation--an obligation on the part of employees 
to present grievances and demands to the employer before strik-

Only on one occasion did it engage in a theoretical justification of the 
process. This was in the Wbatcom County Dairymen'S cue, decided Feb. 
16,1914. The Board punued the usual line of argument-tbat collective 
bargaining is necesuy to diminish existing inequalities iu bargaining 
power between organized employen and their individual employees. "The 
disinclination of a co-operative uaociatiOD of 2300 dairy fanners to bar
gain collectively with a union of 110 employees is difficult to under
stand," the Board obse~ and further: "It is IlJUleemly fo~ the a.ocia
lion to retelIt the exercise by ill employees of a right of .e1f..organizatioD 
which the association iuelf enjoys under the unction of the law. locfi.. 
vidual bargaining is fair only where equality of bargaining power p.-e. 
vails. Where there it disparity in bargaining power, there mUll be pooling 
of resources of thOle suffering from the inequality in order to place them 
upon a parity in their bargaining relationships. Thi. bas been the obj..:
tive of co-operative marketing a.oc:iatiODI in the agricultural field. It it 
abo the objective of unions of employ_ in the field of employer-employee 
relationships." (See Deem-., Vol. I, pp. 73-74.) 

• For a diIcuEoD of the "right to strike" tee pp. "04-O7~ 
• Dlcisitnu, VoL I, pp~ I S-2O. 
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ing, and an obligation on the part of the employer to discuss 
differences with the representatives of the employees and to 
exert every reasonable effort to reach an agreement on all mat
ters in dispute. 

The concept of duality of obligation runs through 
practically all the strike cases decided by the Board. It 
was closely related to the right to strike and the role of 
arbitration, and so will be discussed at greater length 
under these two headings. 

THE WILL TO AGREE 

The Board repeatedly emphasized that the "objective 
sought by the law was the making of collective agree
ments.'" The purpose of Section 7(a) was to secure 
freedom of self-organization in order to facilitate the 
execution of collective agreements concerned with wages, 
hours, and other working conditions. It was the obli
gation of both employees and employers to try to reach 
such agreements, and for this purpose it was essential that 
they should be animated by a genuine "will to agree." 
"In times such as these," the Board observed in the 
Western Massachusetts Motor Truck Case, decided De
cember 28, 1933, "the public must demand that both 
parties manifest a will to agree and adopt the co-opera
tive attitude without which the recovery program can
not succeed.'" 

The Board did not argue thatJ.he parties to collective 
bargaining had to continue negotiating until an agree
ment containing specific terms was consummated. But it 
insisted that the parties to collective bargaining were 
obliged to show a "will to agree" by exerting "every 

• Hall Bakingaue, D.cUiMu, VoL I, p.13 • 
• ,,.,.,.,,.... .... Bro''-Mol of T~s, c"-I_s, s..wz.-.., IIIUl 

HIlt ..... Loul No. fOf v. Mo"", Trwci .Iuoci4l;"" of w_ M_ 
,,,,,"us, D.cm-, VoL l, PI'- 60063. 
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reasonable effort" to come to an agreement. In the lan
guage of the Hall Baking Company case, "the obligation 
of the statute is satisfied if both parties approach the 
negotiations with a sincere intention· to agree, and if 
every reasonable effort is made to reach an agreement. 
The nature and contents of the collective bargain are 
matters for negotiation ..•. '" 

But how could it be determined whether or not both 
parties were possessed of "sincere intentions," and how 
could the "reasonableness" of their efforts be appraised? 
The Board proceeded on the assumption that in most 
cases an agreement could be effectuated if the employer 
entered the negotiations "in good faith" and manifested 
a "will to agree," and if the employees refrained from 
striking except as a "last resort." Obviously the determi
nation depended on the particular circumstances of each 
case. In general, the rulings of the Board ran to the ef
fect that an employer met the test if he did not impede 
the free election of representatives by his employees; if 
he met with representatives of employees, whoever they 
might be, if properly elected; if he heard their griev
ances and demands; if he put forward his own counter
proposals, and allowed for the higgling and haggling 
usual in labor bargaining. The employees in their turn 
showed reasonableness if they acted without undue haste 
or heat in calling a strike. 

It is impossible here to examine the various specific 
conditions which were construed by the Board as evi
dencing a lack of the "will to agree." But a few cases 
may be cited for the sake of greater concreteness. In the 
Dresner case, decided January 31, 1934, the Board 
said: 

The record reveals a deplorable misconception by the com
pany of the nature and meaning of collective bargaining. Peace-

.. Decisiom, Vol. I, p. 83" 
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ful relations between management and labor can result only 
from a display of mutual trust and confidence. Agreement is 
posss1Dle wherever the will to agree is present. The peremptory 
rejection of the employees' proposal and the refusal to enter into 
negotiations with the representatives of the employees are re
pugnant to the very concept of collective bargaining.· 

The Board went on to point out that if the employer 
questioned the representative character of the union offi
cers, the question could have been settled by an election, 
which the company "has consistently refused to permit." 
Also, the Board observed, the union's closed-shop pro
posal-to which the employer most strenuously ob
jected-"was merely a proposal of the employees and 
was properly the subject of patient negotiation and dis
cussion. The refusal to enter into negotiations left the 
employees no alternative but to strike." In short, the 
employer failed to bargain collectively, not so much be
cause he refused to recognize the authority of the repre
sentatives or because he refused to assent to a specific pro
posal, the closed shop, as because all his actions mani
fested the lack of a will to agree, an ~willingness to enter 
into negotiations and discussions. 

In the Budd case, to continue, the Board ruled that: 

The summary rejection by an employer of the demands of a 
committee of workers and the immediate cessation of work by 
employees do not constitute collective bargaining. Whether the 
committee was entitled to recognition depended on whether it 
was truly representative of the employees. Patient discussion 
and a display of mutual trust and confidence could have dis
pelled the doubts of the employer. Had these been unavailing, 
the good offices of the Philadelphia regional labor board might 
have been invoked and doubts put to rest by an election under 
its supervision. The hasty resort to a strike before the processes 
of collective bargaining had been exploited and before the Phila
delphia board had been afforded an opportunity to mediate the 

• Unil,J ua'lur Work.,.,. 1",,,,,,,,ionat Union v. DrlmIr and SO". 
D.tUWtJI, Vol. I, pp. :&6.:&7. ; 
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dispute, on the one hand, and the employer's peremptory refusal 
to discuss the plans of the committee, on the other, reveal a mu
tuallack of understanding of the meaning of collective bargain
'ng and of the requirements of the statute! 

Similar doctrines were stated succinctly and forcibly 
in the Eagle Rubber Company case, decided May 16, 
1934: 

The statute requires the employer to meet with the duly 
chosen representatives of its employees, whether an employee or 
outside union, and to negotiate actively in good faith to reach 
an agreement. Disclosure of those represented is not required. 
Summary rejections of employees' demands and restriction of 
communication to letters do not constitute compliance with the 
statute. The employees, on their part, did not strike without hav
ing previously taken reasonable measures to avoid drastic ac
tion.10 

BILATERAL AGREEMENTS 

Two concepts were inherent in the doctrine of the 
"will to agree": (1) that Section 7 (a) required the em
ployer to show by his action and his attitude that he was 
ready to conclude an agreement, provided both parties 
could come to terms; and (2) that Section 7(a) required 
the employer to be ready to incorporate the specific terms 
agreed on into a bilateral contract. The making of the 
latter was the crowning act in the process 'of collective 
bargaining. 

The Board restated these concepts time and again." 
In the National Aniline case, decided May 25, 1934. the 

• Decisi01JS, Vol. I, p. 60 • 
• DecW01II, Vol. II, p. 33. In transmitting the Harriman cue to the 

NRA Compliance Division and the Department of }llItice, the Board stated 
in its "conclusion" that the employer had violated Sec. 7(a) "by entering 
into negotiation. in bad faith with the de£nite intention Dot to make any 
agreement with the representatives of [the] employees." (NRA Re/~4sl 
No. 38z~, Mar. 1],1934.) 

.. See Hall Baking .,.... Decisiom, Vol. I, pp: 13-841 Harriman 
Hosiery case, Vol. I. p, 68, Geoe ... 1 Cigar Compauy caoe. Vol. I. pp. 71-70. 
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Board held that the right of collective bargaining meant 
more than merely receiving the workers' representatives 
to "discuss working conditions and grievances with 
them." What was called for by the law was the making 
of a collective agreement. The Board pointed out that 
the substance of these agreements was wholly a matter 
of negotiation and was not prescribed in any respect. 
"But an attitude of unwillingness to enter into any obli
gation with respect to future relations thwarts the stat
ute," and "the company's refusal by word or by contract 
to enter into a bilateral agreement," the Board con
cluded, "prevents that j oint regulation of conditions of 
employment which is the essence of the collective bar
gain." The employer, the Board noted, did not object to 
meeting with the union; did not deny the representative 
character of the union; "nor was there so inevitable and 
fixed a divergence between the parties complaining of 
the working conditions that should exist in the plant that 
it could be maintained that the possibilities of collective 
bargaining had been exhausted." In sum, as the Board 
observed, "the company neither challenged the author
ity of the negotiators for the employees nor found it 
definitely impossible to agree with them as to the con~ 
tent of a settlement." Accordingly, the Board found 
that: 

The evidence is clear that even if these proper persons had 
presented or might present acceptable demands, the company 
would not record, nor engage itse'il with them to observe, the 
employment code that they might joindy agree upon. If this 
is not a denial by the company of its employees' right to bargain 
collectively, the promise of Section 7(a) is tinsel. Congress did 
not write vain words, and we must not empty the "right to 
bargain collectively" of serious meaning." 

.. A";l;,,. C/um;cal Work ... ,. Local No. "705 v. Na,;o""z Anu;". anJ 
Chemical Co., D.cUiolJl, Vol. II, pp. 38-42. Mr. du Pont dissented at 
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In accordance with these doctrines, the Board directed 
that, to conform to the statute, the company resume at 
once negotiations with the committee designated by the 
union, and that both parties make earnest efforts to 
conclude a bilateral contract concerning conditions of em
ployment in the plant. 

In the Connecticut Coke case, decided June 20, 1934, 
the employer took the position that he was "obligated 
merely to meet and confer with the representatives of 
[his] employees." He not only refused to make any 
agreement, written or oral, but also refused to submit 

. to binding arbitration by an impartial trIbunal. The 
Board took occasion to restate its doctrines of collective 
bargaining more succinctly and more comprehensively 
than ever before: 

True collective bargaining involves more than the holding 
of conferences and the exchange of pleasantries. It is not limited 
to the setdement of specific grievances. Wages, hours, and con
ditions of employment may properly be the subject of negotia
tion and collective bargaining. While the law does not cOJ.11pel 
the parties to reach agreement, it does contemplate that both 
parties will approach the negotiations with an open mind and 
will make a reasonable effort to reach a common ground of 
agreement. The definite announcement by the company that 
it will not make any oral or written agreement ,deprives col
lective bargaining of any content or objective;" 

The Board was of the opinion, to conclude, "that 
negotiations should be continued by the parties looking 
toward the making of a written collective agreement, 
length, stressing that "the law does not require written contraClJ between 
employer and employee" and recommending that "the company .ball not 
be required to enter into a written agreement with the union unleta it 
.hall appear that there is a misunderstanding u to term. or a dispoeitioD 
of either party to refuse to carry out the teJ'JJlJ verbally agreed upon." 
Mr. do Pont'. dissent is discussed on p. 185. 

11 U"iuJ Colu II1IIl Gas Workers' Un;o,. No. ,88~9 v. ComJIclicul Colt, 
Co., DecitiMls, Vol. II, pp. 18-19. 
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establishing if possible machinery for the settlement of 
grievances and differences." 

Because bilateral agreements are the main purpose 
of collective bargaining, the representatives of both par
ties to a dispute must be vested with authority to carry 
the' negotiations to a conclusion. In the Corcoran case, 
decided February IS, 1934. the Board said: "Collective 
bargaining can only be effectively carried on where, the 
representatives of each side are clothed with sufficient 
authority to negotiate a binding agreement settling a 
strike!' The Board used general language but referred 
specifically to the refusal by the union rank and file to 
ratify certain proposals to which their representatives 
had assented. ''Where the workers are seeking recogni
tion of a union with which the employer has had no 
previous relationships," the Board warned, "their re
pudiation of their representatives can only be productive 
of suspicion and friction."" 

VERBAL OR WRITIEN AGREEMENTS 

Assume that the parties to collective bargaining, be
ing possessed of a will to agree, have exerted all reason
able efforts, have succeeded in coming to terms, and that 
a bilateral contract is about to be consummated. Does 
the statute require that the agreement be reduced to 
writing? The Board never gave a direct answer to this 
question. From time to time, as the case required, the 
Board urged the practical con~enience of reducing col
lective agreements to writing. But on no ~ion did 
it expressly hold that an employer who refused tci, fil.ak:~ .. 
a written agreement violated the statute. ~ '. '" 

The question of written agreements as a statutory is-

M BroJlrw"".1l .1 Sit •• IIIIIl AUid Cr_l_ v. 1.~It F. C.rcorllll 
S"" c •. , DlcUi_, Vol. I, pp. 71-10. 
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sue was put squarely before the Board for the first time 
in the Pierson case, decided December 28, 1933." Some 
450 employees had gone on strike on October 16, 1933 
because of the management's refusal to deal with the 
union and also to protest against unsatisfactory piece 
rates. At a hearing before the St. Louis regional labor 
board, the union demanded a written agreement. The 
Board handed down a recommendation in favor of the 
union. This recommendation the management rejected. 
The National Board took jurisdiction, and held a hear
ing on December 6, 1933. At this hearing the vice
president of the company declared that the management 
was willing to negotiate with the union, but "cannot and 
will not sign a written agreement with our employees." 
The company also objected to any agreement to submit 
future disputes to arbitration. The Board held that: 

The disadvantages of basing a business relationship upon 
verbal understandings are too obvious to require comment by 
this Board. The Pierson Company must realize that only a 
written agreement can give both parties the sense of certainty 
and security which is essential to lasting industrial peace. Im
partial arbitration of future controversies will have the same 
desirable effect.'· 

Accordingly, the Board ruled, that: "The company 
and the representatives of the employees' shall proceed 
at once to negotiate an agreement covering the labor 
conditions in this plant, and any agreement which may 
be reached shall be reduced to writing ••.. " The Board 
further ruled that if differences still remained after all 

U Unitu GlINIUnl Workers of Ameriea Local No. 247 v. PierSfHI 
M_facturing Co., Deciti01U, Vol. I, pp. 51-54 • 

• Decisions, VoL I, p. 5]. In an earlier unofficial draft of the deci.ion, 
the last !entence read: "The employer who protelb hi' willingnell to deal 
with the repJUeotatives of hit employees but whQ categorically refUlel 
from the outset to make any written agreement with them is paying lip 
&ervice, at most, to Sec:. 7(a)." (NRA Rekllse No. 2502, Dec. 39, 19l1.) 
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reasonable efforts at negotiation had failed, these differ
ences should be submitted to arbitration. 

In the Connecticut Coke case, decided June 30, 19340 
the Board affirmed for the last time that "the reduc
tion to writing of the agreement reached by negotiation 
accords with sound business policy."" But the Board 
did not hold that the statute required, as a technical 
legal obligation, that the agreement be reduced to writ
ing.1B 

UNION RECOGNITION 

Closely bound up with the question of collective bar
gaining was the issue of ''union recognition." By union 
recognition we mean here a willingness on the part of an 
employer to accept the union as the spokesman of his 
workers; and, more important, a readiness on the part 
of the employer to accept the union as a party vested 
with authority to negotiate a collective agreement. Many 
unions take recognition to mean also the closed shop, 
limitation of apprenticeship, participation by the union 

ft Umtd Colt. tmtl Gas Workers' U,,;on No. 188~9 v~ Cotmeclicu' 
Col. Co., D.cisiom, Vol. II, pp. 88-89. 

-In the National Aniline and Chemical Company case, Decisions, VoL 
n, pp. 38-4Z, the question of written agreements was also involved.. Mr. 
do Pont used the oexaaiOD to state clearly a dissenting opinion on the 
subject which ... da in part .. fo11o ... : 

"The law does not require a written contract between employer and 
employee. The conferences of November 1913 resulted in terms tentatively 
agreed upon, many of which were embodied in plant notices posted OD 

November 25. It is not in ovid..,,,,, that any of these terms bave been 
violated by the company nor that the poosibiliti .. of collective bargaining 
bad been exhausted. Had the.. been misunderstanding between the 
parties the Board might well be called upon to demand a definite contract 
but thil condition of misunderstanding does DOt exist. n . I 

It it IOmewhat difficult to follow the logic of Mr. du Pont'. dissent. 
OD the one hand, be states that the law does not call for written co .... 
t:ractL On the other band, he IOggestl that there are certain circumstances 
lOch as "misunderstanding as to termS» as well as CIa disposition to refuse 
10 rarry out terms verbally agreed upon" onder which written contraclll 
might be in order. See alan p. 182. 
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in formulating and enforcing shop rules, seniority, and 
other rights. These aspects of recognition, however, we 
shall omit in our present analysis, because they were not 
vital to the issues which the Board had to consider. 

Organized workers and anti-union employers have at
tached a large symbolic importance to the issue of "union 
recognition." To the union, "recognition" is a principle 
involving both its status in industry and its capacity to 
consolidate the support of its members. From the anti
union employer's point of view, "recognition" threatens 
his position as master of his own business and implies 
various practices obnoxious to him, especially the "closed 
shop."'· It took the Board a long time to develop a clear 
stand on union recognition, and its progress was slow 
and halting. Several logical steps may be distinguished 
in this development: (J) the concept that union officers 
or members of a union committee may claim recogni
tion as individual representatives; (z) the concept that 
a union committee, in its collective character, may claim 
recognition; and (3) the concept that a union as such 
may claim recognition. 

The right of union officers to demand recognition as 
individual representatives of workers was already im
plied by the decision in the Berkeley Woolens Mills 
case. It was more definitely stated in the Dresner, Na
tional Lock, and several other decisions. 

A decision calling upon an employer to recognize a 
union committee was rendered by the Board in the Finck 
Cigar case." The company was directed by the Board to 
bargain collectively with three workers who had been 
elected by the employees as a union committee. At the 

• For the Board'. rulings OD the "closed ahop," lite pp. 191-201. 

»Cigar Muers' 1"'''''''''';01141 U"io,. of AfIIIIia v. Fittci CiglfT Co. 
DecUUms, Vol. II, pp. 26-27. 
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same time, the Board ruled that the "employees shall, 
within a reasonable time, elect and present to the man
agement an Industrial Relations Committee of their 
own choosing" for purposes of negotiations. Similarly, 
in the Bear Brand Hosiery case, n the Board found that 
Section 7 (a) was violated by the employer's refusal to 
bargain collectively with a union committee which was 
entitled to recognition as the representative of the work
ers. 

The question of union recognition in its most critical 
form was forced upon the Board by the dispute in the 
captive mines. As related elsewhere,'" the strike in the 
captive mines of western Pennsylvania was settled to
wards the end of October 1933, thanks to intervention 
by the President. The coal operators and the United 
Mine Workers entered into verbal agreements with the 
President. In accordance with these agreements elec
tions were held in the captive mines on November 2,2,-
2,3, 1933 under NLB auspices. In two-thirds of the 
mines the workers elected officers of the United Mine 
Workers as their representatives. In further accordance 
with the agreements, the operators and the union officers 
came together to negotiate written contracts. But the ne
gotiations reached an impasse when the parties found 
themselves opposed on the question of the proper form 
of the contract. The United Mine Workers of America 
proposed the standard form of contract, granting union 
recognition, which reaa as foHows: 

Agreement made and entered into this---day of--1933, 
between H. C. Frick Coke Co., coal operators, operating coal 
properties within the territory embraced in District NO.4-of 

.. Brtlfl&A No. 66, AmeNctm F.tlwatkJ" of Ho,"" Work"., v. Bear 
Brlllkl Holi4ry Co. (Beaver Dam plant), V.cUiom, Vol. II, pp. 67-68. . 

• See Chap. III, p. 73, and Chap. IV, p. 101. For the NLB rulings, ... 
DlcUiom, VoL I, pp. 44-50. 
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the United Mine Workers of America, party of the first part, 
and District NO.4, United Mine Workers of America, on be
half of itself and each of its members, party of the second part. 

The operators rejected the proposal. They proposed, 
instead, a form of contract which recognized the indi
vidual representatives at each mine, in their strictly in
dividual capacities alone, and which recognized them, 
further, only as representatives of the majority of the 
workers. This form of contract read as follows: 

An election having been held on the 23rd day of November, 
1933, at the Maxwell Mine of the H. C. Frick Coke Co., and 
a majority of those voting thereat having chosen John L. Lewis, 
international president, United Mine Workers of America
[and other union officers similarly designated]--as their repre
sentatives for the purpose of collective bargaining: 

Now, therefore, this agreement entered into this--day of 
--1933, between the said H. C. Frick Coke Co. and John L. 
Lewis, Philip Murray, Thomas Kennedy, William Hynes, C. 
C. Boner, and John Kurtz, as their representatives of the ma
jority voting as aforesaid. 

Instead of facing the question of union recognition, 
the Board evaded it by a compromise. It ruled that the 
contracts should read as follows: 

An election having been held on the 23rd day of November 
1933, at the Maxwell Mine of the H. C. Frick Coke Co., and 
a majority of those voting thereat having chosen John L. Lewis, 
international president, United Mine Workers of America
[and other union officers similarly designated]--as their repre
sentatives for the purpose of collective bargaining: 

Now, therefore, this agreement entered this--day of--
1933, between the said H. C. Frick Coke Co. and John L. 
Lewis, international president, United Mine Workers of Amer
ica-[and other union officers similarly designated]-repre
senting the employees of the aforesaid coal company, who elected 
them as their representatives, and such other employees as may 
authorize them to represent them in negotiations with their em
ployers. 
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The i:ompromise granted much more to the operators 
than to the union. The union as such was not recognized. 
The representatives were recognized in their individual 
capacities, but were described in their representative ca
pacities as international or district officers of the union. 
A separate agreement was to be executed for each mine. 
It was not made clear whether the representatives were 
to represent all the workers eligible to participate in the 
election, or whether they were to represent only the 
majority who elected them. 

The Board was thoroughly aware that its ruling did 
not touch upon the basic question. ''Whether a contract 
made and executed in this form," the Board observed, 
"does or does not, as matter of law, amount to a recog
nition of the union is a question not before us and one 
which we need not here decide!' Clearly, the decision 
accommodated itself to the balance of forces in what 
had been a major industrial disturbance, and was de
signed as far as possible to "save face" for both of two 
powerful antagonists. But it should be· noted that the 
Board's ruling in this case did not purport to be an in
terpretation of Section 7(a). Instead, the Board's juris
diction in the case was limited to interpreting the specific 
terms of a particular agreement made through the good 
offices of the President. 

It was in the Hall Baking case,u decided March 8, 
1934. that the Board for the first time clearly and ex
pressly advanced the doctrine that a labor organization 
as such might claim recognition as a representative for 
the purposes of the statute. But the Board went further. 
"Much weight," it said, "is attached by the disputants 
to the question whether the parties to the final agree-

• Bu,,", IJri.o ..... U";QfI La"" No. 064 v. HIJIl B_i"K Co., D.cisiotu, 
Vol. II pp~ 83-84. Mr. du Pont did not concur in this decision. 
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ment should be the principals, viz., the employers and 
the employees, or their agents, viz., the union or the 
officials or the union identified as such." On this ques
tion, the Board ruled as follows: 

The statute neither forbids nor requires the making of con
tracts naming a union or union officials as parties to the agree
ment. As the statute confers complete freedom upon the em
ployees in their choice of representatives, we see no valid reason 
why the employer should object to a contract with the repre
sentatives of the employees in their capacity as representatives. 
Where the union represents the employees, the agreement may 
well be made with the union as the representative of the em
ployees. 

The precise language used by the Board-"the statute 
neither forbids nor requires" and "we see no valid rea
son" and "the agreement may well be made"-was 
hardly decisive. Nevertheless, the Board's intent was 
unmistakable. Where it could be shown that a union 
represented the employees, the union was entitled to 
recognition of the same character and extent as the em
ployer was required to extend to any individual repre
sentative or representatives. This supposition is con
firmed by the Board's recommendation that "a collective 
agreement be made between the Hall Baking Company 
and Bakery Drivers' Local Union No. 264, representing 
the Hall Baking Company employees." 

A more positive and direct statement of the underly
ing doctrine of the Hall case was made by the Board in 
the Eagle Rubber case." The Board's ruling read: "The 
statute requires the employer to meet with the duly 
chosen representatives of its employees, whether an em-

• Um/d Rubber Worker" Fe,u,al Labor Un"", N •• ,8683 v. EIIg1e 
Rubber CO.J Decisions, VoL II, pp. 31-33. Mr. du Pont diaented from the 
deciaion.. 
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ployee or an outside union, and to negotiate actively hi 
good faith to reach an agreement."" . 

MAJORITY R.ULE 

Aside from "union recognition" and free elections to 
determine the identity 'of employees' representatives, 
there was the question: What was the authority of such 
representatives in relation not only to those who voted 
for them, but to all the workers of a collective bargain
ing unit? 

The question arose as a result of the attitude taken 
by employers who opposed elections on the ground that 
they were willing to bargain collectively with each and 
8'lJery organized group among their employees. There
fore, the employers argued, it was useless to hold elec
tions. For even if the majority of the employees should 
designate representatives, the employers would still feel 
free, indeed would regard it their duty under the law, 
to recognize and deal with representatives of the minor
ity groups as well. The representatives of the majority 
would be entitled to negotiate for the minority or minor
ities. These employers were arguing for what may be 
termed "collective bargairung pluralism." The statute, 
in their interpretation, was not meant to establish ex
clusive agencies of collective bargaining in all units, but 
to assure the co-existence of as many collective bargain-· 
ing groups as could find adherents among the workers. 
Furthermore, if any individual worker did not desire 
to participate in collective bargaining, the statute did not 
impair his right to bargain individually. It made col-

• Thil clear-cut doctrine of union recognition was followed by the 
Board in the National Aniline and Chemical Company, Connecticut Coke, 
Union Overall, Gordon Baking, and several other cases. These cases are 

. all Doted in Chap •• VI and VII. 
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lective bargaining permissible for but not mandatory 
upon the individual employee. 

The main reason for this attitude on the part of cer
tain employers was their fear, (I) that the Board's 
electoral procedure would throw elections to trade un
ions, and (2) that the winning of an election by a union 
was but a first step towards the demand for "union recog
nition" and the "closed shop." This fear was justified to 
some extent. The election returns of the National Labor 
Board show that where the choice was offered them, the 
workers favored trade unions rather than company un
ions in a ratio of about two to one." In view of the 
interpretation of collective bargaining by the Board, this 
meant that elections were an entering wedge for trade 
unionism. 

The Board did not make a definite ruling on the 
majority rule issue until March I, 1934, when it handed 
down the decision in the Denver Tramway case.1f The 
Board here ruled that the representatives elected by the 

-In all, the NLB and its regional boards held 183 elections, compriJ.. 
iog 546 industrial units, distributed among 36 Itates and 50 induttrjeJ. 
Trade unions polled 69.4 per cent of the valid votes and won by • 
majority in 14.7 per cent of the units. Employee representation plan. 
polled :d.4 per cent of the valid votes and won by a majority in %8.5 per 
ceot of the units. No representation, voted for by 2-.% per cent of the work
ers casting valid ballots, prevailed in 2-.1 per cent of the plantL In z' 
of the unit eJections, which we need not camider further, the choice Wal 

between two or more rival trade unions. In 69 of the unit electiol1l, no 
alternative to trade union representation was started. Here trade union 
representation was chosen by 77.8 per cent of the vote" in 8z.6 per cent 
of the units.. In 449 of the unit elections, the worken had a straightforward 
choice between trade or company union. Trade un~on representation was 
here chosen by 67.0 per ceDt of the worken in 7 J., per cent of the units. 
See Emily Clark Brown, "Selection of Employees' Representatives," 
Mtmtldy Lain" Rft1iertw, January J93S, Vol. 40, NO.1, pp. 1·18 (par. 
ticularly Tables • and 3. p. 5) • 

• AmalgtnMuJ A lJocial;on 01 Street antI Electric Railway Employee" 
D;",u;on roor v. DmfJer TrlUltlUkZY Corp., Deemons, Vol. I, pp. 64-6S. 
~rtain language in the Budd case, decided Dec. '4. '933. apparently 
took majority rule for granted. See Dote z8, p. 193. 
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majority of employees casting votes were empowered to 
bargain collectively on behalf of all the employees 
eligible to participate in the dection. The case was one 
of the rare instances in which an employer already main
taining a company union was willing to permit an dec
tion. On November 10, 1933 the National Labor Board 
conducted a referendum. Of the 714 qualified voters, 
36 did not vote, 353 voted for representation by the 
Amalgamated Association of Street and Electric Rail
way Employees, affiliated with the A. F. of L., and 
325 voted for representation by the Employees' Repre
sentative Committee, a company union. The Amalga
mated construed this result to mean that it had been 
designated as the exclusive agency through which the 
employees would henceforth negotiate collective agree
ments with the company. The management refused to 
place such a construction on the election. On the direct 
question, the majority of the Board held that: 

• •• the Amalgamated ••• was selected by a majority of those 
voting, both as the agency through which the employees of the 
Denver Tramway Corporation would collectively bargain with 
the management in negotiating an agreement and in the settle
ment of any disputes which may arise between it and its em
ployees. Any agreement reached in conformity with this de
cision must apply alike to all employees of the company." 

Mr. du Pont, however, dissented, basing his dissent, it 
would seem, on the Johnson-Richberg announcement 
of February 3, 1934.'· 

• Decisions, Vol. I, p. 6S. Compare what is said in the Budd decision, 
more or less .. obiter t/icIIJ: 'Ionce the employees determine the nature 
and extent of the organization which they are forming, it is incumbent 
upon the employer to meet for the purpose of collective bargaining those 
who represent a majority of 1M class of nnployen fl»hicll eMir organiz;,.. 
lion CO'UIr,." DecUio"" Vol. I, p. 61. (Italics ours.) 

• See Chap .. IV and X. Mr. du Pont', dissenting opinion read: u1 • A 
IelectioD of representatives, for the purpose of collective bargaining. with 



194 LABOR RELATIONS BOARDS 

Majority rule, in this decision, was interpreted by the 
Board in yet another sense from that given above. The 
Amalgamated proposed a contract with the company 
which read: " ..• [the said agreement shall govern] the 
relations to exist during the term of this agreement be
tween the company and the members of the said asso
ciation." 

The implication was that in its capacity as exclusive 
agent, the Amalgamated would bargain collectively for 
its members alone. The Board rejected this implication, 
and ruled that the Amalgamated was to bargain on be
half of all the employees of the company. Accordingly, 
it was held that the compact should be modified, to make 
it clear that "any agreement reached in conformity with 
this decision must apply alike to all employees of the 
company,"'· whether union members or not. 

The Board's position on majority rule sometimes 
worked against a trade union. In the Real Silk case the 
Board by administrative action applied the doctrine of 
majority rule to deny a trade union's request that it be 

the employer, by the employees of the Denver Tramway Corporation hal 
been conducted by the National Labor Board. z. The ballots caat .how that 
353 of said employees favor, as their agency for collective bargaining, the 
Amalgamated Association of Street and Electric Railway Employeet of 
America; 325 of said employees favor, as their agency for collective bar
gaining, the Employees' Representative Committee, the plan now in ute 
on the property of the Denver Tramway Corporation. 3. The agenciet 
above mentioned mall represent respectively the mem~n of laid em
ployees favoring them. 4. With respect: to the ]6 employees who cast DO 

ballot the Denver Tramway Corporation .hall bargain with them in
dividually until luch time as all or pan of them shall choose repretenta
rives for collective bargaining.".1 " 

• Decisions, Vat I, p. 64. William Green and Joho L. Lewis dilllellted 
from the last sentence of the Board's opinion, which read: "The limita
tion to its membenhip in the fonn of contract IUbmitted by the Amalga
mated does not meet [the requirement of rna jority rule] and must be 
modified aecordingly." (The lame, pp. 64-65.) , 
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recognized as a minority representative. at In this case a 
majority of the workers, at an election conducted by the 
NLB in October 1933, had chosen to be represented in 
collective bargaining by an employee representation 
scheme. 

TIlE UNIT FOR BARGAINING 

The Board's election formula and its doctrine of ma
jority rule gave rise to the question: Which is the proper 
unit for collective bargaining-the plant, a department 
thereof, or each separate craft? Only in a few cases, how
ever, did the Board attempt to pass on the question. 

In the Budd case" the Board observed that "the mem
bers of the workers' [union] committee state that they 
demanded recognition, but it is not clear whether they 
claimed to represent all the employees or only those in 
the automobile production department." On this aspect 
of the case, the Board ruled: 

We cannot say whether the committee was supported by a 
majority of the workers in the Budd plant. The plant apparently 
consists of several departments which are engaged in different 
activities. Whether representation should be by plant or depart
ment is a matter which concerns primarily the workers them-' 
selves. In a plant of the size of this company, the workers may 
feel that they can best be represented when they organize on 
the basis of departments. It is not for the employer to dictate 
the type of organization which should be established. Once the 
employees determine the nature and extent of the organization 
they are forming, it is incumbent upon the employer to meet for 

• 4"""",, F~ of FtUl F .. 1tiortd H.n.ry Work .... v. Rul 
Silk C-I<"'Y (I~1U ,um). The case is not included among the 
edited D,cisitml, although the release speaks expressly of a "decision." 
The Board did not act unanimously! the "'I .... says that the Board "by 
majority vote baa rejected the appeal" without, however, identifying the 
memben who voted pro and COD on the question. NRA Reu.s. No. 46'17, 
Apr. 27, '91 •. 

• U";lId AutotfUlbile Wori., FdInJ Labor U";OfI No . • '763 v. 
EJ.-J G. B..JJ M_focl",;"g Co •• D.as; ..... Vol. I. pp. 51-6 •• 
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the purposes of collective bargaining, those who represent a 
majority of the class of employees wlJich their organization is 
aesigned to cover. ' 

In the National Lock case the employer tried to assert 
the dOctrine that labor organizations under the statute 
must be confined to separate departments of the estab
lishment. as The employer set up a'.l employee repre
,sentation plan under which separate meetings were held, 
and separate representatives elected, department by de-

o partment .. This dOctrine 'the Board rejected, holding that 
"tqere is no requirement [under the statute] that the 
organization which is set up shall follow the depart
mental lines of any plant. Organization and representa
tion are matters which concern the employees exc1usive-

• ly." . 
In the Gordon Baking case there were two plants, 

East Side and West Side, but the union apparently was 
representative of the West Side plant alone." The em
ploYeF.sought to justify his rejection of the union's pro
posal fo negotiate a contract on the ground that it did 
not represent the entire body of employees. The Board 
upheld this contention on the ground that: 

[The union] committee purported to represent the \Vest 
Side employees. If the West Side plant constitutes an appr~ 
priate unit for collective bargaining, the obligation of the com
pany to bargain collectively with the committee could not be 
successfully challenged. However, the company's Detroit busi
ness is such that the two plants should not be treated as separate 
units for the purpose of collective bargaining. The same rules 
of operation obtained in both, and the managerial force, the 

• F,Jer.J Lllhor UIIi<m No~ 188Jo v. NlIliOflll/ Locj Co., D«isio"" 
VoL I, pp .• 6-%0-

• Bdery Wag ... DrionT Um- Loclll NO.5' ..J Bdery..J C .... 
I'~ Wa. ...... ,. LocIIlt No. 00 ..J 77 Y. GorJo. B.w.g C.~ D .. 
citioru. VoL II, pp. Sl-54- 0 



WHAT IS "COLLECTIVE BARGAINING"? 197 

employ"!'S> and the delivery routes were shifteil from time to. 
time, from one to the other. Since there is no indication that the 
union had: authority 'to. ~peak'.fo~ the whole group of DetroIt 
drivers or attempted to do so, the alleged re~ of the company 
to negotiate with the committee on th~ basis of the deJIWld for 
an agreement contained a cloSed-shop provision and CclVering 
wages, hours, and other p.rms, of"inployment, ~as net of itself 
wrongful." 

THE "CLOSED SHOP" . 

Majority rule ~ogether with union recognition bea; 
on the issue of the "closed sliopt~ SectioR' 7 'Of the. 
NlRA was silent on this critical issue. Tr.ue, it mat be 
argued that some of the language in Section 7(a) defi~ 
nitely precludes the employer from requiring the em- . 
ployee, as a condition of employment,. to belong to any 
labor organization whatever, be it an out~ide trade limon', 
or an inside company union.1T But there is no evidence 
that in enacting Section 7 (a) it was ,the' intent, of Con
gress to invalidate closed-shop contracts between an 'em
ployer and a bona fide trade union" in SQ far is such . 
contracts were previously valid at law. On the contrary; 
there is clear evidence that Congress intended to outlaw 
the yellow dog contract, that is, the system whereby the 
employer requires the employee to pledge himself not 
to join a trade union and/or to promise to become a 

• The National Labor Relations Board lat.r ruled that the West Side 
plant wu an appropriate unit for collective bargaining. Case No. 248, 
decided Oct. 3, '934. 

• For a discussion of the meaning and forms of the closed shop see 
the articl. by W. M. Leiaerson in TJu Errcyclo,u;".f tJu S.cial Scimcu, 
VoL III, pp. 568-70' For the attitude of the courts towards the closed 
shop prior to the enactment of the NIRA, ... E. E. Witte, T Ju G..,.,.,.. 
""'" ;" L46.,. DistuJu, '93' (patticularly Chap. 3). 

If "That no employee and no ODe seeking employment shall be required 
as a condition of employment to join any company union or to refrain 
from joining, organizing, or assiating • labor organization of his own 
cbooUng." 

• For a discu.ion of the intent of Congress, Bee Chap. II. 
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member of a company union. The language of Section 
7(a}-"refrain from joining, organizing, or assisting" 
-must be read in the context of this intent. It may rea
sonably be argued that the statute first restrains the 
employer from requiring that his workers join an in
side union dominated by himself, and then restrains the 
employer from requiring his workers not to join an in
dependent outside union." 

On the whole, the Board avoided taking a clear stand 
on the validity of a closed-shop agreement, as such, be
tween an employer and a bona fide trade union. On two 
occasions it ruled rather clearly on the point; but one 
of the rulings was a "declaratory judgment" rather than 

• Such at least was the opinion of the counsel of the Board, Mr. Milton 
Handler, which he expressed in an address to the Legal Division of the 
NRA apparently delivered some time in April ] 934, which we quote 
from an undated mimeographed copy. 

"Does the statute outlaw the closed shop l Is the worker denied the right 
to choose his representatives if he is required to join a trade union? Clause 
two prevents the imposition of the condition that a worker join a company 
union. It does not expressly invalidate the requirement that be join a 
bona fide union. He may not, however, be required to refrain from join
ing a labor organization of his own choice. The wording of the clause 
therefore pennits the construction that a worker can be required at a 
condition of employment to join a bona fide union. If the union by.law. 
do Dot prevent his joining any other organization, there it: no impair ... 
ment of his right to belong to a labor organization of hit own choice. 

"It must not be forgotten that this statute wat intended to incRa&e 
rather than limit the righu of labor. There is nothing in the legi.1ative 
history of the statute disclosing any intention to forbid the closed .hop. It 
would require fairly definite proof that Congre. intended to invalidate 
collective bargaining agreements of long standing. Under all the circum ... 
stances, I believe it can be maintained that a doted~hop arrangement 
is in harmony with the requirementa of the federal law. The iasue hat 
arisen collaterally in recent state court cues determining whether a strike 
for a closed shop it: legal jUJtificatioo for picketing" etc. and hat been 
resolved both for and against the position taken here. 

"At a matter of policy, it lleenu to me that clollCd-shop arrangemenu 
should be sanctioned only where: (a> the union iI a legitimate .. diJ.. 
tinguished from a company dominated union; (b> the union impolel no 
inequitable restrictions upon its memben or upon admi.ion to member ... 
• hip; (c) the union u operated on dmnocratic principles; and (d) the 
union itself hat been designated by the employees at their repretentative." 
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a decision; the other was an arbitrational award. In all 
of its true decisions which touched upon the closed shop, 
directly or indirectly, the Board was cautious and obscure; 
and it is easy to draw conflicting conclusions from the 
results. 

The Board expressly sanctioned the closed-shop pro
vision of a collective agreement in the arbitration award 
in the Peoples Pharmacies case." Two sections of the 
agreement, the Board ruled, should read as follows: 

Employ members in good standing--The employer agrees 
not to hire any registered pharmacist or assistant, not in good 
standing with the association or not a member of the associa
tion, except that the association is unable to supply the employer 
with the character of help he desires, whether white or negro, 
male or female, Gentile or Jewish within 24 hours after he has 
requested such help, then the said employer may employ such 
persons as are eligible. 

No discharge--No employee shall be discharged, furloughed, 
or "vacationed" except upon due and sufficient cause or with 
the consent of the association, except as hereinbefore otherwise 
provided, but, in the event that the financial condition of the 
business is or becomes such as to demand a reduction in employ
ment, such reduction may be made either by a discharge or a 
reduction of the hours of employment; provided the same is 
done in good faith and without benefiting one employee at the 
expense of another." 

This was not a decision which involved the interpre
tation of Section 7(a). It was a specific award applying 
to a particular arbitration. But it seems reasonable to 
suppose that the Board would not have upheld provi
sions which so patently established a closed shop, unless 
it was convinced that the provisions in question were 

• MIIry/an,l A""ci4';_.f £"'1'1.7" P"""",,cisU,lm:. v. P •• pUs PMr
WIIIciu, It1C., Decisions, VoL II, pp. 36-37_ 

.. Mr. du Pont dissented from the two sections quoted. 
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consistent with the meaning and intent of the statute. 
Not a decision, but what might be called a "declara

tory judgment," was handed down by the Board in the 
Quinlan Pretzel case." There was no existing dispute, 
and no complaint had yet materialized. Instead the 
Board was merely asked to give its opinion on the obli
gation of the employer to dismiss workers for non-pay
ment of union dues in accordance with the provisions of 
a collective agreement. To include such a clause in a 
collective agreement is tantamount, of course, to estab
lishingthe closed shop. On April 1 1,1934 the employer 
and the union, in accordance with recommendations of 
the regional labor board, concluded an agreement read
ing in part: "All of the original members of the union 
who were on the payroll July 19, 1933, as well as em
ployees hired since that date must pay up their dues in 
the next two weeks or be dismissed." The question
whether the company's obligation included "dues which 
may become delinquent in the future"-was then re
ferred to the National Labor Board. The Board re
sponded to the request in the following language: 

The National Labor Board has decided that the provision in 
the contract entered into by you April ~, 1934 is not a viola
tion of Section 7 (a) of the National Industrial Recovery Act 
and that the Quinlan Pretzel Company obliging itself to dismiss 
employees for non-payment of union dues which may become 
delinquent in the future is not a violation of Section 7 (a) of the 
National Industrial Recovery Act. 

The release accompanying this "declaratory judg
ment" is discreetly quiet' on its possible theoretical im
port. Nothing is said about its bearing on the closed shop. 
Yet it is clear that the Board held Section 7(a)-in 

• P,elul Worker, UnioIJ v. Quinlan P,etul Co., NRA Release No . 
.,863, May S, 1934. The case i. not listed among the Board', published 
decisions, although the reIeue iI headed as a "decision. 11>;" 
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this case at least--to mean that an employee might 
be required, as a condition of employment, to pay dues 
to a bona fide labor organization which is in contractual 
relationship with the employer. In brief, the Board up
held the validity of the compulsory check-off, which is 
one element in the closed shop.'· 

Less favorable to the closed-shop arrangement was 
the decision of the National Labor Board in the Denver 
Tramway case." The form of agreement proposed by 
the union would have limited eligibility to enjoy the 
benefits of its terms, so the Board believed, to workers 
who were members of the union. Reasoning, as we have 
seen, from the principle of majority rule, the Board 
concluded that "any agreement reached in conformity 
with this decision must apply alike to all employees of 
the company. The limitation to its membership in the 
form of the contract submitted by the Amalgamated does 
not meet this requirement and must be modified accord
ingly." This decision struck indirectly at one of the prin
cipal arguments used by unions to justify the closed 
shop: that only workers who accept the burdens of union 
membership should be entitled to enjoy the benefits of 
the collective bargain. The Board's ruling implied that 
the union must negotiate on behalf of members and 
non-members alike. Practically speaking, any union 
which did so would be abandoning a powerful weapon 
by which it could persuade non-members into member
ship, and help to establish a closed shop de facto. 

THE ROLE OF ARBITRATION 

Granted that in collective bargaining both parties 
exert every reasonable effort to conclude a formal agree-

• The Board compromised on the check-off question in the Captive 
Mines ruling, D6cisiom, Vol. I, pp. 44M50 • 

.. D.cisirnu, Vol. I, pp. 64-6S. 
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ment, but cannot agree on the terms to be contained in 
the agreement, does Section 7(a) call for the joint sub
mission of the differences to arbitration? 

The National Labor Board at no time maintained that 
the right of collective bargaining, as guaranteed by the 
statute, was circumscribed by the duty to submit to com
pulsory arbitration. It handed down eleven arbitrational 
awards but only upon the voluntary joint submission of 
both parties in interest .... In at least seven decisions, how
ever, it recommended" that the parties to a dispute 
should submit the points at issue to arbitration in the 
event that they could be adjusted by voluntary agree
ment." On several occasions, moreover, the Board did 
use language suggesting that the parties to a con
troversy were morally bound, if not legally obliged, to 
put their differences to arbitration rather than stake the 
issues on the outcome of a strike or a lockout. 

In the Connecticut Coke case," the decision wherein 
the Board stated its theory of collective agreements most 
fully and lucidly, the chief point at issue was the union's 

• Arbitrational awards of the National Labor Board: New Orlearu 
Belt Bridge, Decisions, Vol. I, pp. 3-4; Full Fashioned Hosiery industry, 
Vo1.l, pp. 9-1]; Mason Builders of New York, Vol. I, p. u.; Philadel
phia Bakeries, Vol. I, pp. '9.31; Allied Kid Co., Vol. I, pp. 33-34; Ward 
Baking Co., Vol. I, pp. 37-39; Oklahoma City Stroet Railways, Vol. I, 
p. 43; Richmond Ti11U1 Dilpalcn, Vol. II, pp. 11-12·, Wilkes Barre Lace, 
Vol. II, pp. 13-14; Air Line Pilots Wage Dispute, Vol. II, pp. :to-21 f 
Pe~l .. Pharmacies, Vol. II, pp. 36-37. 

We use the term "recommended" rather than "decided" adviJedly. 
What the Board recommended it could not, in the event of non-compli .. 
anee, seek to enforce by reference to the NRA and/or the Department of 
Justice. What it decided could be 110 enforced, or at least the attempt could 
be made. True "decision.," it mu. be strested, were those rulings alone 
which found a violation of Sec. 7 (a) by the employrr. 

ft The Pierson, Philadelphia Rapid Tran.it, Whatcom County Dairy
men, Kibler Trucking, Haverhill Shoe, Consolidated Aircraft, and Con
necticut Coke cases, all noted elsewhere in thi. or the preceding 
ch'!f,er. 

U"iteJ Coke tmtl Cas Workerl Union No. 1882",' v. CfJtIM(I;ad 
Coke Co., Decis;o1ll, Vol. II, pp_ 88489_ 
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demand that the 1929 weekly wage scale be restored. 
This demand the union was willing to submit to arbitra
tion in accordance with the provisions of a proposed 
agreement. The Board's decision, although explicit on 
the subject of the collective agreement, was somewhat 
evasive on the question of arbitration. Referring to arbi
tration in general, the Board observed: "The establish
ment of peaceful machinery for the settlement of·dif
ferences is the only effective way to insure stable rela
tions, and avoid the economic losses resulting from con
flict and strife." The Board was of the opinion that both 
parties should continue negotiations looking toward a 
written contract "establishing if possible machinery for 
the settlement of grievances and differences." Further
more, "in the event of a wage arbitration, the arbitration 
board created by agreement of the parties should be 
guided by the scale of wages prevailing in the industry 
at large and in related industries in the New England 
states." 

Evidently, the Board was recommending the creation 
of arbitration machinery in general as well as the spe
cific arbitration of the wage controversy. But these 
recommendations were not put down as legal necessi
ties arising out of Section 7(a). Indeed the decision im
plicitly ruled out compulsory arbitration, for it states: 
"the law does not compel the parties to reach agree
ment. " This granted, the obligation to arbitrate is moral, 
not legal. . 

In the Pierson Manufacturing case, - arbitration was 
conceived of in a twofold role. On the one hand, it was 
the logical sequel to the failure of both parties, despite 
the exertion of every reasonable effort to negotiate, to 
conclude a written agreement dealing with wages, hours, 

• Uflild G_ W ......... of A..w:. Loc.l No. 2f7 Y. Piomno 
M-t.a.n.K Co., D~ VoL I, pp. 53·54-
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and other working conditions. On the other hand, ar
rangements to arbitrate grievances were in a sense the 
alternative to a formal bilateral contract between the 
employer and the organized employees. For after touch
ing upon the merits of written agreements, as a means of 
preserving industrial peace, the Board observed: "Im
partial arbitration of future controversies will have the 
same desirable effect. 

In general, the Board tried to impress upon dispu
tants that "where negotiations fail and mediation is un
successful there must be either arbitration or industrial 
warfare," and that "he who refuses to invoke the ma
chinery of peace must assume the responsibility for the 
conflict which follows.'''· But the Board was careful 
to emphasize that the recourse to arbitration inherent in 
the concept of collective bargaining is a moral impera
tive and not a legal duty. Only when arbitration was 
made an express provision of a collective contract and 
machinery was established for the purpose did it become 
a <;Iefinite obligation as part of the general contractual 
relationship. 

THE RIGHT TO STRIKE 

Closely allied to arbitration was the question whether 
or not Section 7(a) limited the right to strike."' The 
Board approached this question in the same way as it 
did that of arbitration. It never interpreted the statute 
to mean that, by guaranteeing collective bargaining, Sec-

-Language uled in the Whatcom Dairymen'. cue. DecisiMu, Vol. I, p. 
74· , . 

• s Of peculiar significance was the Haverhill Shoe cue, Decisions, Vol. 
II, pp. J-]. The strike was called by the union in protest against re
newing the arbitration clause in a collective contract which had just 
expired. The Board scolded the union for atriking I recommended the 
inclusion of an arbitration claule' in the new contract, and further recom
mended arbitration of all other pointll at iuue. 
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tion 7 (a) impaired the right to strike so far as recognized 
by pre-existing law. The Board did, however, in all 
strike cases on which it had to rule, recommend that the 
strike be called off as a preliminary to setting the ma
chinery of collective bargaining into motion. On many 
occasions, the Board also expressed the idea that col
lective bargaining presupposed tertain moral, if not legal, 
obligations to refrain from making use of the strike (or 
lockout) except as a means of last resort.'· . 

It was a fundamental premise of the Board that col
lective bargaining could not proceed in an atmosphere 
of industrial conHict. The Board also believed that pre
cipitate resort to force-whether the strike or the lock
out-was incompatible with the processes of collective 
bargaining." It never accepted what trade unionists 
ordinarily maintain: that the strike itself is one of the 
most important and powerful instrUments of collective 
bargaining, an instrument which brings negotiations to 
an end when persuasion and argument fail. 

Thus, whatever the causes or issues of a strike, the 
Board always urged that it be called off. In all such 
cases the Board also recommended the reinstatement of 
the strikers "without prejudice or discrimination" 
and/or by means of a "preferential list." The purpose of 
the latter recommendations is evident. By calling off 
their strike, the workers relinquish their principal pres-

• Thul, in the Haverhill Shoe decision, the Board declared: ''It ia 
cIilIicult to condone the IUdden calling of a otrike in an induruy in which 
there Iw been a long history of IUcxessful eollective hargaioiog, im
mediately upon the expiration of the old agreement at the very inception 
of negotiations for a new one, and 10Dg before an impasse is reached." 
(Decisiom, Vol. II, p ••• ) 

• ThUl in the Budd c:aoe the Board held in part: ''The huty resort to 
a strike before the processes of collective bargaining had been exploited 
••• [reveals.] lack of understanding of the meaning of eollective bar
gaining!' (D6cUiON, Vol. I, p. 60.) 
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sure weapon, and abandon the chance of maintaining 
their statutory rights by extra-legal force. The strikers, 
therefore, must be protected by assurance that their jobs 
will be returned to them. 

Where no practical considerations stood in the way, 
the Board recommended the immediate reinstatement 
to their former positions of all the strikers. Where prac
tical considerations did stand in the way, for example, 
in case of seasonal lay-off, temporary shutdown, or re
placement by other workers in strikes not involving a 
violation of Section 7 (a) by the employer, the Board 
recommended gradual reinstatement, usually in order 
of seniority, by means of a preference list from which 
the employer should recruit his staff before turning to 
outside sources of labor supply. There was, however, 
one important qualification. Workers guilty of violence 
in connection with a strike were disqualified for rein
statement.s, 

In some cases the workers asked to be reinstated when 
reinstatement would have meant displacing workers then 
in the hire of the employer. In strike cases, such a de
mand would arise where the employer had recruited a 
new staff after the walkout was called. The demand also 
arose in lockout cases, where the employer discharged 
union members and hired a new force of non-union 
workers. The Board assented to the union demand on 
this point only in cases where it could be shown that the 
employer had violated Section 7(a); that is, had been 
animated by discriminatory intent in replacing the union 
workers. If no violation of Section 7(a) could be shown, 
the Board confined itself to recommending "in its media-

N The cases in which these principles were applied are too numerous 
to cite here. The reader i. referred to the Decisions of the Board, in botb 
volumes of which he will easily find ilIustratioRl of the principles stated 
in the text. 
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tional capacity" the creation of a preference list for re
employment. The mere fact of displacing union workers 
was not to be regarded as discrimination within the 
meaning of the statute. To sustain the charge of dis
crimination, it had to be shown that the displacement 
was motivated by hostility to the workers' self-organiza
tion." 

Although bent on maintaining industrial peace, the 
Board did not regard all strikes as unjustified. It gen
erally deprecated strikes which were called hastily, be
fore every possible means of peaceful adjustment had 
been tried. The Board's idea was that, before striking, 
workers should seek to negotiate with the employer; 
and that failing in this, they should take recourse to 
existing means of mediation, conciliation, and voluntary 
arbitration. This principle, if it is a true statement of 
the law of Section 7(a), means that workers have a 
moral duty not to strike save as a last resort," but that a 
strike is justifiable when an employer has violated Sec
tion 7(a) and refuses to enter negotiations.·' In a num
ber of other cases the Board found that employers and 
workers shared the responsibility for a strike, the former 
by neglecting the requirements of the laws, the latter by 
overhasty action." 

• See International Narrow Fabrics case, Decisions, Vol. II, pp. 86-87. 
Lion Match case, Vol II, pp. 60-631 Parlor Furniture case, Vol. II, pp. 
78-80 • 

• See the National Lock case in which the Board said that the statute 
oblige. the workers CCto present grievances and demands to the employer 
before striking" and that "negotiations should precede rather than follow 
the calling of a strike" (Decisions, Vol. I, pp. Is-ao). See also the Board's 
ruling in the Whatcom County Dairymen" case, Decmo,", Vol. I, pp. 
13-74; and the American Stores case, Decisions, Vol. II, pp. 69-70 . 

.. In the Dresner case, the Board held that "the employer's refusal to 
enter into negotiatioDsleft the employees with no alternative but to strike" 
(Decisi."" Vol. I, p. '7). See aloo Eagle Rubber case, D.cisi.tII, Vol. 
1I,.f.P' ,1-33l and Harriman Hosiery case, Vol. I, p. 68. 

See Cleveland Wonted Mill case, D,MDns, Vol. II, pp. 17-19-
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SUMMARY 

Summing up, it may be said that through its rulings 
on the specific issues arising under Section 7(a) the Na
tional Labor Board laid the foundations for a "common 
law" of labor relations in American industry. This com
mon law it transmitted to its successor, the National 
Labor Relations Board. The basic principles of this com
mon law were present in Senator Wagner's Labor Dis
putes bill of 1934 and Labor Relations bill of 1935. We 
postpone discussion of the National Labor Relations 
Board and of the Labor Disputes bill to later chapters. 
In the final chapter of our study, we shall recur to the 
"common law" as finally elaborated and summarize its 
most important principles and implications. 



CHAPTER VIII 

SUCCESSES AND FAILURES 

We have reviewed the NLB's attempt to formulate 
and put into effect a "common law" of Section 7(a). It 
is now time to put the questions: How far can it be said 
that the Board succeeded or failed? What were the fac
tors which determined the nature of its performance? 

Because the Board exercised diverse functions, its 
work must be judged by more than one criterion. To 
the exercise of each separate function, distinct canons of 
appraisal must be applied. It will be found further that 
the board performed some functions better than others, 
largely because of the varying nature of conditioning 
factors. 

The work of the Board aroused much comment, both 
favorable and critical. The Board itself was the center 
of friendly support and of vigorous attack. Its perform
ance was evaluated one way or another according to the 
critic's bias. There thus came into being a considerable 
body of interested opinion. The method to be followed 
in the present chapter will be (I) to present a state
ment of the main partisan arguments and (2) to exam
ine the Board's record of performanCe on the basis of 

"'what seem to us objective tests and standards. 

1HI3 CASE FOR 1HI3 ~ J 
This section will present the sort ',i ex parte case 

which the NLB might have made itself-a case whiCh 
would be concurred in, with reservations, by many indi
viduals and groups who feel that the Board performed 
useful work. '. 

209 
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Proper allowance must be made for the extraordinary 
circumstances with which the Board had to contend. 
There was thrust upon it the most controversial and 
vexing issue of the national recovery program-the 
struggle between labor and management for the right 
to shape industrial relation5-'.1 struggle loaded with 
traditional biases, fears, and hatreds. Ostensibly the con
test was waged on the legalistic plane: the meaning of 
Section 7(a). In fact, however, the divergences in inter
pretation of the statute gave formal expression to a more 
realistic underlying question: Which form of labor or
ganization, the trade or the company union, should 
henceforth prevail under the regime of "industrial self
government"? 

The Labor Board had to work out a policy to meet 
this problem unaided, if not indeed hindered by the 
NRA. Only a handful of codes made specific provision 
for the establishment of joint industrial relations boards 
which could take upon themselves some of the burdens 
of the task.' The administrators of the NRA in their 
search for "perfect neutrality" usually made confusion 
worse confounded when they attempted to take a hand 
in the matter.' Moreover, the Board had to hammer 
out its policies in the heat and turmoil of strikes, and 
under the pressure of the government's re-employment 
program. Both of these factors were more favorable to 
the shaping of compromises than to the formulation of 
principles. In view of these circumstances, it can be 
claimed that the performance of the Board was more 
than satisfactory. It was successful in ending many strikes 
and in averting more--and that after all was the main 
purpose for which it was created. 

, See Chap. x . 
• See Chaps. III and X. 
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But the Board did much more. It evolved a theory 
of collective bargaining, which if acted upon by workers 
and employers would probably serve to diminish strikes 
and lockouts. Though slowly and by piecemeal, the 
Board developed a body of principles which constituted 
a doctrinal foundation for a rational system of labor 
relations. These principles were in accord with demo
cratic ideas and traditions. Contrary to popular miscon
ceptions, the Board's policy was not partisan; it neither 
sanctioned the trade union as the exclusive agency to 
bargain collectively, nor ruled out the company union as 
a lawful instrumentality of self-organization. The Board 
proceeded on the fundamental premise that it was for 
the workers themselves, through the exercise of free 
choice, to say what form of labor organization they pre
ferred. Elections and majority rule were intended only 
to enable the workers to function as "free men." 

Further, the Board by clarifying the obligations of 
employers under Section 7(a) put real meaning into the 
term "the right to bargain collectively." The Board did 
so, notwithstanding that such clarification was distaste
ful to many employers and at times unacceptable to trade 
unionists. The Board hewed to its basic democ,ratic con
cepts, whether the chips flew in th;-:ia~e of employers 
or workers. Free elections and ma~ity rule were in
tended to promote neither the "closed· shop" nor the 
"open shop"; neither the A. F. of~. union nor the 
company union; nor yet anyone of various contending 
"dual" unions. They were intended, to establish the 
identity and authority of the employee representatives, 
whe~ individual persons, officers of a union, or unions 
in their'corporate capacity. The elections brought over an 
American political concept into the ,field of industrial 
relations. 
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True, the Board hesitated and delayed, but finally 
did come to grips with the vexatious problem of company 
versus trade unions. To solve this problem, it affirmed 
and tried to put into effect rules of fair labor practices 
to run parallel, as it were, to the fair trade practices of 
the codes. These rules, if legally recognized and en
forced, would have put an end to the many industrial 
disputes caused by discrimination of employers against 
union workers and by "interference, coercion and re
straint" in matters of labor representation. 

The Board admittedly sought to bring about settle
ments by agreement. It did not issue decisions until 
every means of amicable adjustment was exhausted. 
This procedure helped to promote a spirit of reasonable
ness in industrial relations. It did much to soften the 
die-hard attitude among employers toward dealing col
lectively with their employees and to remove the deep
rooted suspicion of trade union workers concerning their 
employers' good faith. True, such procedure slowed up 
the settlement of industrial disputes. But much, if not 
most, of the dilatoriness blamed on the Board was due, 
in fact, to the defective functioning of the NRA's com
pliance lJlachinery, and to the passive, questioning atti
tude of the Department of Justice. Last, but not least, 
the Board brought the issue of industrial relations into 
public prominence. It should thus be credited with most 
of whatever progress was made durng the first year of 
the NRA toward public realization of the need for form
ulating a national labor relations policy.· 

Such is the line of argument by which the NLB might 
have attempted to justify its record of performance. 

1lIE CASH AGAINST 1lIE BOARD, 

The most severe critics of the National Labor Board 
fell into two groups, anti-union employers and radical 
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trade. unionists; that is, the representatives of the ex
treme "right" and the extreme "left" point of view. 
Their arguments ran counter to one another in funda
mental premises, but had much in common in the selec
tion of factors stressed. 

THE ''RIGHT'' POINT OF VIEW 

The employer opposed to trade unions approved the 
efforts of the Board to end and prevent strikes. In fact, 
in his opinion, this should have been its one and only 
function. The oth~r activities of the Board he regarded 
as arbitrary assumptions of power. The Board, he ar
gued, had no business to interpret Section 7{a). The 
section formed part of a statute enacted by Congress, 
and if it needed interpretation, the courts were the prop
er interpreters. It was also ultra 'Vires for the Board to 
contrive a Reading Formula with its paraphernalia of 
elections and agreements, and to interfere in contests be
tween "inside" and "outside" labor unions. 

Even more vigorously did the anti-union employer 
object to the substance of the Labor Board's interpre
tations of Section 7 (a). The tendency of the Board's 
doctrines, he maintained, was to forc~ the trade union 
and its policy of the "closed shop" upOn ~erican indus
try. This, he claimed, was neither the iryS(ltion of the Re
covery Act nor the purport of American political and 
constitutional principles. Moreover, the NLB's inter
pretation of Section 7 (a) was at varia,~ce with that de
veloped by General Johnson and Mr.,Richberg. Thus 
the question arose: What right did the Board have to 
enunciah doctrines contrary to those enunciated by the 
NRA?" C 

The anti-union employer further condemned the ac-
• For the Johnoon.Richberg interpret.tion of ~c: 1('), See Chaps. III 
~L . 



214 LABOR RELATIONS BOARDS 

tivities of the Labor Board because, in his opinion, they 
conveyed to American workers a false vision of what 
Section 7(a) promised and implied. The workers were 
thus made an easy prey to professional trade union or
ganizers and agitators. The trade union organizers, the 
anti-union employer argued, must stir up trouble in or
der to hold their members. Thus the result of the 
Board's intervention was to disturb the industrial peace, 
not to maintain it. This was especially true of such of 
the Board's decisions and interpretations as implied that 
the company union might constitute an attempt on the 
part of employers to interfere with the workers' right to 
organize, and therefore might be condemned as unlaw
ful. 

It was no part of the Board's duty, in this view, to 
pass even inferentially upon the validity of company 
unions. All that the Board should have done was to see 
to it that employees were not coerced into joining either 
company or trade unions. The company union had a 
perfectly valid right to exist, so long as employees 
wished to belong to it. Moreover, it was entitled to 
function as an agency for collective bargaining even if 
only a minority of the workers in a plant belonged to 
it. Therefore, in so far as the Board forced upon work
ers the alternative of choosing between a company union 
or trade union, it was perverting the meaning and pur
pose of Section 7(a). 

THE "LEFT" POINT OF VIEW 

If anti-union employers criticised the Board for not 
confining its activities to strike prevention, militant trade 
unionists attacked the Board for being a "strike-breaking 
agency." From the point of view of militant labor, the 
strike is the only effective weapon which workers possess 
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for forcing concessions from their employers. True, this 
weapon should be used with due regard to tactical and 
strategic requirements. But labor should always be ready 
to resort to it in order that employers should not be al
lowed to forget their employees' potential power of di-· 
reet mass action. Because the NLB sought to eliminate 
strikes and to substitute in their stead mediation and 
arbitration, its activities were detrimental to the interests 
of organized labor. 

The Board pursued methods which were all the more 
questionable and harmful, militant labor leaders argued, 
since it constantly persuaded workers to end strikes by 
promising them "settlements" which it lacked the power 
to.bring about. The Board could not compel employers 
to "recognize" a trade union; could not reinstate work
ers found to be victims of discrimination, and could 
neither bring about elections if management objected to 
them, nor collective agreements if management did not 
wish to agree. Despite its pretentions at being a "Su
preme Court of Industrial Relations," the Board served 
merely to retard an aggressive labor movement which 
began to develop under the stimulus of the NlRA. From 
the "left" point of view, the NLB deprived the workers 
of their best chance of winning their rights under Section 
,(a)-that is, through militant strikes Ii\1der a new and 
vigorous leadership which was springtng up from the 
"rank and file." .. 

The Board was perpetrating fraua, the left-wing 
laborites maintained, when it asked the workers to put 
their case in the hands of the government. The govern
ment, ~ecially the NRA and the Department of Jus
tice, it was charged, showed no real desire to enforce 
the rights guaranteed to workers by the statute. All that 
the government aimed at was giving employers ma-
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nopolistic power in the guise of codes of fair competi
tion. Because it lacked power, because it made vain 
promises, because it delayed swift action by aroused 
workers, because it spent its time in futile legalistic 
dilly-dallying, the NLB played into the hands of anti
union employers and set back labor self-organization. 
So the radical labor leaders maintained. 

THE RECORD OF niH NLB 

In the preceding sections, we summarized wh:!t were 
frankly partisan viewpoints. We pass now to what seems 
to us an objective appraisal of the Board's record. We 
shall consider separately the performances of the Board 
(I) as an adjustment agency, (2) as a quasi-judicial 
tribunal, and (3) as a body interested in enforcing its 
decisions. We pass over its performance as an arbitrator 
because this was an incidental and minor function. 

ADJUSTING DISPUTES 

From time to time, the NLB released statistical sum
maries purporting to demonstrate the efficiency of its 
entire system, including regional boards, in settling la
bor disputes. These statistics indicate a high ratio of 
settlements to disputes; and suggest that the Board was 
a highly effective adjustment agency. Up to July I, 

1934, the National Labor Board system handled 4,277 
cases involving more than 2 million workers. Some 83 
per cent of the cases were recorded as "settled," two
thirds by "agreement." The Board had mediated in 
1,496 strikes involving over a million workers. "Settle
ments" were recorded in three-fourths of the cases. The 
Board claimed that 1,800,000 workers had been "re
turned to work, or kept at work, or had their other dis-
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putes adjusted." More than half of the cases, 2,741, 
involved alleged violations of Section 7(a)." 

The official figures, however were not of a high sta
tistical order. They were gathered hastily and offhand 
in the rush of more urgent work. There was a consider
able amount of double counting, in the sense that the 
same cases were sometimes included in the separate to
tals of the regional and the national boards. In contrast, 
many cases settled quietly were not counted at all. No
body on the staff of the NLB was charged with specific 
responsibility for doing this statistical work; and no real 
effort was made to perform it in a craftsmanlike manner. 

There was reason also to suspect that the published 
figures were presented for propagandistic rather than in
formative purposes. Ail compiled from time to time, the 
statistics took the form of press releases, designed, in 
part, to further the Board's claim that it was successful 
in maintaining industrial peace. To illustrate, no genuine 
effort was made to draw a line between what were truly 
"settlements" and what were merely "dispositions," or 
cases formally removed from the docket. Also a case 
would be counted as "settled" because of an "agree
ment" reached, although there was no certainty that the 
agreement was being kept. Again, the National Board 
exerted no serious efforts to check up"<ln the reports 
from certain regional boards which>rnight have been 
inclined, for purposes of prestige, to ,!verstate the suc
cess of their activities." 

But even if complete and reliable statistics were avail
able, it would still be an error to judge' the success or 

'See NR4 R.uas. No. 6'95. July 7. '934. for complete tabl ... 
• Examination by one of the authors of the reporU from the regional 

board. revealed a widespread tendency to treat caaes "pending" as the 
alternative to cases "settled"; that is, once a case was disposed of in some 
way it was recorded u a c'aettlemcnt.." 
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failure of the Board by reference to the quantitative data 
alone. No doubt, many thousands of workers were per
suaded to call off strikes and return to their jobs as a 
result of the intervention by the national and the regional 
boards. Many thousands of workers more were per
suaded not to begin striking. If we assume that strikes 
as such were wrong, because they retarded the progress 
of the re-employment campaign, it follows that the La
bor Board system, so far as it ended and averted strikes, 
performed its adjustment function well. But the Board 
was not created to end and avert strikes on any and all 
terms. It was presumably given the task of settling dis
putes on terms consistent with the provisions of Section 
7(a) of the Recovery Act. The appropriate canons of 
appraisal to be applied to its performance are therefore 
not quantitative but qualitative. The questions to be 
asked are: What terms were typically included in settle
ments? How did the Board's settlements "take"? Were 
agreements made under Board auspices kept faithfully? 
Did employers and employees comply in general with 
the decisions it handed down? 

As described elsewhere, the Board's settlements gen
erally provided for calling off strikes, reinstating the 
strikers, holding an election, obliging the employer to 
recognize and deal with the elected representatives of his 
employees, and the submission of all future controver
sies to impartial determination. Most important were the 
provisions concerning elections of representatives and 
the employer's obligation to deal with them. These pro
visions gave substance to the Board's interpretation of 
the rights granted by Section 7(a). 

The Board conceived of its settlement formulae as 
impartial and as in accord with the proper construction 
of the statute. Yet, in most disputes that came before 
the Board, the employers had little to gain and much 
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to lose from the holding of elections. As a rule, the em
ployers had either already established "employee repre
sentation plans" or were in the process of so doing. Elec
tion a. la Reading Formula under the auspices of the 
Board thus meant to most employers only a disturbance 
of the "peace," and the unpleasant ta$k of proving that 
the company union was the genuine and free choice of 
the employees. In contrast, the trade unions generally 
had little to lose and everything to gain from the elec
tions held by the Board. In fact, a major reason why 
trade unions were willing to abide by Board recom
mendations urging them to call off strikes was their 
belief that in a free election they were quite likely to 
win against the company unions." 

This explains why the impression became current that 
the Labor Board favored the trade unions. It also ex
plains why many employers attacked the Board on the 
ground of partiality, and joined in a campaign to arouse 
public opinion against a system which, so they charged, 
was furthering "monopoly" control by the American 
Federation of Labor. The record, however, seems clear 
that the Board sought to be non-partisan in accord with 
Section 7(a). It attempted neither to "impose" the 
trade union nor to "outlaw" the compaIJ¥ union. If its 
election procedure worked in favor of .the trade unions, 
that was because of the temper of the workers and be
cause in most disputes the unions were-the weaker party 
whom public intervention would tend to help. 

Setting forth a theory of collective bargaining was, 
however, but a beginning. From the standpoint of effec
tively adjusting labor disputes the more important ques-

• According to the Brown study noted in Chap. VII, there were 449 unit 
election. wherein worken had the choice between trade uniooa and em
ployee representation plans. Trade unions won in 323 units I employee 
representation plan. in 126. Trade unions polled "'61,231 votesJ employee 
representation plans, 30,o9S. 
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tions are: To what extent was it possible to bring about 
voluntary agreements? To what extent was there com
pliance with decisions? The record of the National Board 
makes somewhat sad reading on this point. It was re
plete with instances of failure to achieve voluntary 
agreements and of refusal by employers to comply with 
decisions. The regional boards, even more than the Na
tional Board, ran into similar difficulties. After mid
December J933, the Labor Board system began to be 
overwhelmed with instances of non-compliance, usually 
of employers. By early spring I934, efforts to obtain 
compliance continually taxed and finally exhausted the 
energies of the national and the regional boards: 

In contrast to this, it must be emphasized that in a 
large number of cases handled by the Labor Board sys
tem, employers were thoroughly willing to accept its 

, Excluding arbitrational or quasi-arbitrational cases, we may con.ider 
75 of the cases included among the edited Decisions. More than half of 
these, that is 43, involved earlier failure by the regional boards to achieve 
a settlement; 18 cases of refusal to comply with a regional board "de
cision" or ruling; 9 cases of refusal to comply with a regional board 
"recommendation" or proposal; 9 cases of refusal to ,ubmit to regional 
board jurisdiction. (Of tbi. total of 36 casetl, worken were the non
complying and/or resisting party only three times.) In 1 more caJeS, the 
regional board was unable to adjust the diHerences, completing the total 
of 43- In 6 additional ca.ses there was an appeal from a regional board 
ruling; S times by employen and once by worken. It ia to be noted abo, 
that on at least three occasions, regional boards were made partiet to 
injunction proceedings instituted by employen. 

The National Board was able to bring the Department of Justice to 
act only once-in the Weirton case, and succeeded in having the NRA 
Compliance Division remove 4 Blue Eagles, two of which were later 
restored. In II cases, the Board iaued uthow cause" citations i in S C3.IeI 

it recommended the removal of the Blue Eagle. (These figum 
do not include cases later acted on by the National Labor Relations 
Board.) 

Five cases were transmitted to the Attorney General: Weirton, NRA 
RekaseNo. 3SS6, Mar. 1,1934; Harriman,NRA Release No. 3812, Mar. 
13,1934; Roth, NRA Release No. 3881, Mar. 17,19]4; National Lock, 
NRA Release No. 5°91, May ,6, '9341 Great Lak .. Steel, NRA Releas. 
No. 5308, May '40 1934-
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good offices so that no question of failure to agree or re
fusal to comply arose. The Board received most publicity 
in the press for those controversies in which its authority 
was "defied." It received little publicity in controversies 
in which its authority was accepted. Moreover, the Na
tional Board and its regional agencies performed their 
most effective work in a multitude of disputes which 
were settled informally and expeditiously, by a quickly 
convened conference, by the intervention of staff media
tors, by telephone calls, and in other informal ways. Of 
many of these disputes, no formal records were kept in 
the files of either the National Labor Board or the 
regional afIiliates. 

Nevertheless, as instances of non-compliance multi
plied and werc~ broadcast publicly, it became increasingly 
difficult for the Labor Board system to secure compliance 
with its decisions. It was not so much that the Board's 
authority was defied by certain employers, but defiance, 
it became evident, did not result in quick penalties. By 
the end of June 1934 only four employers had been de
prived of the Blue Eagle.· Moreover, the government's 
suit to restrain the Weirton Steel Company from inter
fering with the Board's conduct of an election had come 
to grief for the time being in the United' States District 
Court of Wilmington, Delaware, on May 29, 1934. 

As employers increasingly challenged the Board's au
thority and went unscathed, the workers also began to 
lose faith in it. The existence of the Labor Board system 
notwithstanding, the spring months of 1934 were not-

• A. Roth and Co. of Chicago, Apr. 3, 1934; the Ha.rriman Hosiery 
Mi1lJ of Harriman, Tenn., Apr. 20, J934J the National,Lock Co. of 
Rockford, 111., May 2.3, J934; and the Milwaukee Electric Railway and 
Light Co., June 6, 1934. The Harriman and Milwaukee Blue Eagles 
were later returned. The recommendation in the Great Lakes Steel case 
1IVaa not acted upon, an amicable adjustment having been obtained. (Data 
C)btained from the NLB and from the NRA Compliance Division.) 
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able for a nation-wide outburst of strikes, characterized 
in many instances by violence. In short, organized labor 
apparently did not pay heed to the Board's pleas that 
strikes should be used only as an instrument of final 
resort. What was more significant, in some instances trade 
unions proved reluctant to submit to Board mediation, 
and even opposed Board decisions." 

To summarize, the National Labor Board and its 
regional boards were an important factor in composing 
labor disputes and provided a mechanism-lacking in all 
but a few of the codes of fair competition-for regulat
ing industrial relations. The fact that there existed an 
instrument for bringing employers and employees to
gether to work out agreements; and the further fact 
that this instrument was highly publicized and had some 
prestige, brought about settlements in many controver
sies where agreement would not have been reached 
otherwise. As a rule, the Board's adjustment formulae 
were far more successful when expressed in a mutual 
"agreement" then when prescribed by a "decision." The 
Board's decisions, however, even in the absence of en
forcement, helped to clarify the issues involved in the 
problem of collective bargaining. These decisions thus 
posited many of the questions that must be answered if 
a rational process of settling industrial disputes is to be 
set up in the United States. 

INTERPRETING SECTION 7(a) 
Forced thereto by circumstances, the NLB evolved 

into a sort of quasi-judicial body. Its primary intention, 
however, was not so much to act like a court of law as it < 

was to evolve a set of principles and devices-a theory 
of labor relations--which would appeal to employers 
and workers alike because of rationality and justice • 

• Notably the Haverhill moe strike referred to OD pp. 304 and 20S. 
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The Board was practically forced to. evolve such a 
theory. Section 7(a) was vague and ambiguous. Trade 
unionists read into it the idea that the trade union was 
to be the exclusive instrumentality for collective bargain
ing; employers interpreted it to mean that company 
unions were adequate for the purpose. Many of the 
disputes which came before the Board thus centered 
.around the issue of what practices in the formation of 
company unions to counteract trade unions should be re
garded as violations of Section 7 (a). But although the 
Board eventually came to realize the need for principles 
of interpretation, it was slow in formulating them. It 
evolved them piecemeal, under the pressure of circum
stances, in connection with the particular issues raised by 
specific cases. As a result it proceeded much of the time 
without a clear idea as to the doctrinal basis on which it 
was operating. Thus majority rule was not enunciated 
clearly until March I, 1934; recognition of representa
tive labop unions not until March 8, 1934. 

But the Board was opposed on principle to handing 
down obiter dicta; to issuing gratuitous pronouncements 
on points not formally presented to it for adjudication. 
On many issues, therefore, the Board did not take an 
unequivocal stand all through its history. The question 
of the closed shop was the outstanding,example. But the 
same was true of other basic issues: Must unsettled dif
ferences in collective bargaining go, finally, to arbitra
tionl Did the duty to exert every reasonable effort to 
conclude agreements similarly imply eventual arbitra
tionl Must contracts be writtenl--and similar questions. 

ENFOR.CEMENT 

By December 1933 it had become evident that the 
Board could not depend on moral suasion as a device 
for getting employers to comply with its recommenda-
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tions. Those employers who were determined not to 
deal with trade unions questioned the Board's right to 
conduct elections and rejected its rulings on employee 
representation plans and collective bargaining with trade 
unions. The Board was thus forced to consider ways and 
means of enforcing its rulings within the limited powers 
it possessed. 

As related elsewhere, between December 16, 1933 
and February 23, 1934, the powers of the Board were 
extended and a definite procedure for enforcing its rul

.ings was laid down.'· It was on the basis of the executive 
orders of February 1 and 23,1934 that the Board started 
its first court prosecutions, made its first authorized 
recommendations to the Department of Justice for legal 
prosecutions, and started a series of "show cause" hear
ings preliminary to the removal of the Blue Eagle. But 
even under these executive orders, the powers of the 
Board were very narrow, being limited in substance to 
the right to refer cases to other disciplinary agencies in 
the executive branch of the government. The orders did 
not specify what action the NRA must take or how soon. 
Thus many loopholes were left for the NRA to nullify 
the disciplinary procedure of the Board, if the former 
body felt inclined to do so. Moreover, the Department 
of Justice was not obliged to initiate proceedings if its 
judgment on the merits of a case differed from that of 
the Labor Board. 

In trying to understand why the enforcement record 
of the Board was so poor, we must lay heavy stress on 
these factors outside of the Board's control. A few small 
employers were persuaded into compliance by the threat 
of "show cause" hearings; but that was about all. The 

• President's Executive Order No. 6511 of Dec. .6, 19111 No. 6S80 
of Feb. 1,19141 No. 6612-A of Feb. '3, '934. See Chap. IV. 
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Budd case was settled by the NRA on a basis entirely 
different from the recommendations of the Labor Board 
in its decision of December 14, 1933.ll The Harriman 
Mills were deprived of their Blue Eagle only after a 
long interval of inaction. U The Weirton case was still 
in the federal courts when the National Labor Board 
passed out of existence. 

DETERMINING FAcroRS 

In analyzing the conditions which affected the Board's 
record of performance, we shall follow the procedure. 
of considering separately its several functions. It should 
be kept in mind, however, that the special conditions 
bearing specifically on each separate function had also a 
general effect on the total work of the Board. 

As an agency of conciliation and mediation, the Labor 
Board system was sometimes slow and dilatory. One 
reason for this was inadequate staffing in the face of a 
rush of work. Another was the lengthy and formal pro
cedure necessitated by hearings in cases where settlement 
attempts had failed in the first instance. Much of the 
Board's time was taken up in formally hearing numer
ous cases of minor importance which the regional tribu
nals had failed to settle. It should be realized, however, 
that most of these were cases inherently difficult of set
tleme.Jlt. 

The system as a whole, particularly the National 
Board, was also hampered in its conciliation and media
tion activities by the fact that hearings often tended to 

.. After a lUi .. of misadventufts, a oettl ............ obtained p_ to 
the automobile oettlemeoto--the NLB'a greatest defeat. 

• But the Blue Eagle .... retumcd uuder circumstaU<e5 .hieh &lOwed 
c:onsiderable eontroversy. The Attorney GeuenI, it might he DOted, did 
not believe there was sufficient evidence to WUTaDt a proeecution, but 
_"hel .. upheld the Adminiatrator'a right to .......... the BI,.. Eagle. 
~lilU Rlluulio. 6007. Jul, -.'914-
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take the outward appearance ~f court proceedings." This 
brought in the lawyer's brief, encouraged prolonged 
haggling over technical points, and stiffened the attitude 
of disputants anxious to "save face." As a matter of fact, 
when the Board was successful in its mediation, it was 
chiefly through informal conferences held prior to or 
after formal hearings. 

The National Board's exercise of interpretative func
tions was another factor which operated against the suc
cess of its mediatory functions. The Board's interpreta
tion of Section 7 (a) offended and antagonized certain 
groups of disputants, particularly anti-union industrial
ists. So did the Board's efforts at enforcement, feeble as 
they were. It is obvious that as a mediatory body the 
Board was undermining its own strength; (I) by taking 
a definite attitude on highly controversial issues, and 
(2) by having recourse to compulsion. 

The National Board was in a particularly bad situa
tion for the performance of the interpretative functions 
which it assumed. Its bipartisan character" made it im
possible for it to reach quickly clear and definite prin
ciples on the issues that were vital. The sympathies, loy
alties, and prejudices of both its employer and employee 
members were known in advance. They represented in
terest groups. Inevitably, the decisions handed down by 
the Board were bound to be viewed with suspicion. Em
ployers distrusted them because it was known that high 
officials of the A. F. of L. had participated in rendering 
them. Employees distrusted them because of the known 
participation of big business men. 

The Board undertook to interpret Section 7(a) with
out first securing a formal grant of authority to do so. 

U See Chap. V, pp. 126·28 . 
.. S<e Chap. V, pp. 11 I-I 9. 



SUCCESSES AND FAILURES 227 

It thus exposed itself to challenge and defiance whidi. 
undermined its prestige and made it increasingly diffi
cult for it to develop its interpretations. Moreover j' as 
the Board's theory of industrial relations evolved, it be
came apparent that the "common law" was in conflict 
with the ideas of the Administrator and General Counsel 
of the NRA. This not only caused confusion among em
ployers and employees genuinely desirous of abiding by 
Section 7(a), but strengthened the opposition to the 
NLB. Thus the Board's interpretative activities were 
further hampered. 

In view of these difficulties, it was not surprising that 
the Board proceeded haltingly in its interpretative func
tions, and that it remained vague on some of the most 
vital issues that came before it. Also, its legal advisers 
had no conclusive body of precedents interpreting Sec
tion 7(a) to fall back upon. In the absence of the United 
States Supreme Court decisions, they had to rely main
lyon their own wits. Only slowly could these advisers 
break through the maze of legalistic concepts and be
come familiar with the concrete issues and realistic con
ditions which made the problems of industrial relations 
under the NRA so difficult and vexing. 

The inability of the Labor Board to enforce its settle
ments and decisions was bY,no means its own faul~. Not 
until February 1934 was the Board authorized to initiate 
enforcement proceedings of any kind. And even then, the 
powers of enforcement were meager and rested on execu
tive order rather than on statute. The most that the 
Board could do was to refer cases of non-compliance to 
the Department of Justice and/o,r to the NRA. In the 
former event, any further move depended on the judg
ment of the Department of Justice. In the latter event, 
the Compliance Division was apparently animated by the 
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idea of a minimum of governmental compulsion. In either 
case vigorous pushing of the issues raised by the NLB 
might have precipitated the Recovery Act into the courts 
-« course the Administration was seemingly anxious to 
avoid. 

Should the National Labor Board have tried to hand 
down theoretically enforceable decisions at all? Some 
would say that the NLB erred in trying to advance 
beyond achieving settlements, if possible, by voluntary 
agreement. At most, these critics will say, the Board 
should have issued recommendations where agreement 
was impossible. By attempting to do more, by laying 
down formal decisions, the Board was bound to raise em
barrassing questions about its own powers and jurisdic
tion, and to stir up resentment and distrust detrimental 
to its mediatory activities. Other persons would say that 
the NLB was justified in trying to see that Section ,(a) 
was enforced. In the opinion of such persons, the Board 
was meant to be more than a mediation body; its true 
purpose was to function as a "Supreme Court of Industri
al Relations" under the Recovery Act. Like any other 
court, the Board should interpret the law and take steps 
to enforce its decisions. To some degree the members of 
the Board themselves inclined to one or the other of 
these views. 

In any event, the NLB was long oelayed in securing 
the right to initiate enforcement proceedings. This tardi
ness meant an accumulation of instances of defiance and 
non-compliance, which was responsible for a loss of 
prestige. And in the interim, the effort to enforce de
cisions before authority to do so was granted was bound 
to result in failure. Such failure encouraged recalcitrants 
among employers and disappointed organized labor. 

In spite of the factors which rendered the NLB in-



SUCCESSES AND FAILURES 229 

effective, much ~f the extreme ~ticism of the Board is 
hardly borne out by the facts. Consider a common charge, 
the accusation that the Board bec~e a "strike-breaking 
agency." To be sure, the Board helped to end strikes. 
But it is doubtful that many strikes which would other
wise have been won by the workers were lost because of 
the intervention of the Board. Most of the strikes which 
were handled by the National Labor Board had little 
chance of success to begin with. They were of the "or
ganizational" type, conducted for the purpose of "recog
nition" by a union attempting to penetrate into new 
territory, where a strong tradition against trade unions 
prevailed. Also, the continued unemployment through
out 1933-34 was not favorable to the success of many 
strikes. In fact, by ending and averting strikes, the Board 
often saved workers newly converted to trade unionism 
as well as "infant" unions from bad defeats. True, the 
Board was not of much help to the workers in gaining 
for them their demands; but it brought into the arena 
of public discussion the issues which were agitating the 
wage earners of the country. 

Consider also the common charge that the Board was 
operating under false pretenses in that it sought to end 
and avert strikes without possessing the power to grant 
to workers not merely their reasonable demands, but 
even demands which the Board's interpretation of the 
statute implied were theirs as a matter of law. True, 
the Board was too hopeful during its earlier phases that 
anti-union employers would voluntarily submit to a 
radical reconstruction of industrial relations. But as soon 
as the Board realized that moral suasion was insufficient 
to accomplish this end, it sought to fortify itself with 
enforcement powers. Its chairman, moreover, sought to 
procure legislation which would define the Board's pow-
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ers and jurisdiction on a firm statutory basis. Finally, the 
Board acted on the belief that the Administration would 
support firm, vigorous, and unrelenting enforcement of 
its doctrines of collective bargaining. These hopes were 
not fulfilled. Nevertheless, the Board was justified in 
hoping for their eventual realization; and what enforce
ment powers it did possess, it did not hesitate, finally, to 
use. By this time, however, it was too late. 

In sum, the Board tried to settle the problems of col
lective bargaining under the NRA by relying upon the 
democratic procedure of elections. This policy was not 
acceptable to many anti-union employers. Their opposi
tion frustrated the Board; the workers also began to have 
less faith in it. Thus the Board became on the one hand 
the object of an organized campaign of criticism and at
tack, and on the other a helpless body unable to enforce 
its opinions or rulings. The situation was an impossible 
one. By the spring of 1934 it became clear that the Board 
must be reorganized or it would collapse. Senator Wag
ner embarked valiantly on the course of reorganization 
and on March 1, 1934 he introduced his Labor Disputes 
bill. The fate of that bill and itss effects on the course of 
collective bargaining are considered in the next chapter. 



CHAPTER IX 

ENACTMENT OF PUBLIC RESOLU
TION NO. 44 

By the end of February 1934 those most concerned 
with the work of the National Labor Board, particularly 
its chairman, had become convinced that it was necessary 
to reconstruct the Board on a permanent, statutory basis. 
The Board in its then status was practically impotent 
to enforce its decisions. Moreover, after a relatively 
quiet period during the winter months, strikes centering 
around Section 7(a) were beginning to break out once 
again. A legislative restatement of Section 7 (a) which 
would remove ambiguities, it was believed, would di
minish the possibility of further and continued industri
al conflict. 

Accordingly, Senator Wagner and his associates 
drafted a bill that became known as the Labor Disputes 
bill, which he introduced in the Senate on March I, 

1934.' This bill, referred to the Committee on Educa-
s 73 Cong.2 leSS., S. 292.6, ceA bill to equalize the bargaining power of 

employen and employees, to encourage the amicable settlement of dis
putet between employera and employees, to create a National Labor 
Board, and for other purposes." Representative William Connery (Mass.) 
introduced a .imilar bill in the House,. , 

On Feb. :11, 1915 Senator Wagner introduced a similar measure under 
the tide National Lahor Relations bill (74 Cong. , ...... s. '958. "A 
bill to promote equality of bargaining power between employers and 
employees, to diminish the causea of labor disputes, to create a. National 
Labor Relations Board, and for other purposes"). This bill was reported 
out favorably with certain amendments by the Senate Committee on Edu
cation and Labor OD Maya, 1935 (,4 Congo 1 sess., S. rep. 513 to ac
company S. .958). The measure, as reported out of committee, passed 
the Senate on May 16, 1935 after a cursory debate, by a vote of 63 to la. 
(CD"g. R6CDrJ, daily ed •• May ,6. '935, No. 'oz. p. 7980.) On May 
al, 1935, S. 1958 was reported out favorably by the House tabor Com
mittee, amended to the extent of placing the Board under the Department 
of Lahor. See p. Z~3. 

23 1 



232 LABOR RELATIONS BOARDS 

tion and Labor, immediately became the center of heated 
controversy and of a protracted legislative struggle 
which, culminating in the enactment of Public Resolu
tion No. 44, had a decisive influence on the later course 
of collective bargaining under the "New Deal." In the 
present chapter we shall analyze the provisions of the 
Labor Disputes bill, summarize the arguments for and 
against it, and briefly relate its transformation, first into 
the National Industrial Adjustment bill and then into 
Public Resolution No. 44. We shall also give a point by 
point comparison between the Labor Disputes bill and 
the Labor Relations bill of 1935, its lineal successor. 

THE LABOR DISPUTES BILL 

The Labor Disputes bill professed to have three main 
purposes in view: (I) to equalize the bargaining power 
of employers and employees; (2) to encourage the ami
cable settlement of disputes between employers and em
ployees; and (3) to create a National Labor Board.' We 
shall consider the main provisions of the bill in their 
bearing on these three principal objectives. 

EQUALITY OF BARGAINING POWER 

Title I, Sections 1 to 6 inclusive, contained various 
provisions intended to secure equality of bargaining 
power between employers and employees. Section 1 

stated the title of the proposed act-the Labor Disputes 
Act. Section 2, the declaration of public policy, departed 
sharply from the individualistic tradition of industrial 
relations. It began by stating that tendencies in modem 
economic life toward "integration and centralized eco
nomic control" have long since destroyed "the balance 

2' Compare the virtually identical purpotet of the '9lS meuure. 
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of bargaining power between the individual emp19yer 
and the individual employee." The individual unorgan
ized worker, in the words of the bill, has been rendered 
"helpless to exercise actual liberty of contract, to secure 
a just reward for his services, and to preserve a decent 
standard of living." The inadequate recognition of the 
"right of employees to bargain collectively through 
representatives of their own choosing has caused strikes, 
lockouts, and similar manifestations of economic strife," 
and as a consequence, commerce has been obstructed and 
the general welfare imperiled.' 

In view of all these considerations, the bill declared 

• Compare the statement in the original draft of Senator Wagner's 
'935 m ..... re: "Equality of bargaining power between employera and 
employees is not attained when the organization of employers in the 
corporate and other forms of ownership association is Dot balanced by 
tbe free exerei .. by employe .. of the right to bargain collectively througb 
representatives of their own choosing. Experience has proved that in the 
absence of such equality the resultaDt failure to maintain equilibrium 
between the rate of wages and the rate of industrial expansion impain 
economic stability and aggravates recurrent depression, with consequent 
detriment to the general welfare and to the free How of commerce." (Sec
tion I.) 

The Senate Labor Committee amended Sec. I to read as follows: 
"The inequality of bargaining power between employer and individual 
employee which arises out of the organization of employers in corporate 
fol'lDl of ownenhip and out of numerous other modem industrial con
dition&, impairs and a1fecta commerce by creating variationa and in
atability in wage rates and working conditions within and between in
dustries and by depressing the purchasing power of wage earners in 
induttry, thUB increasing the disparity between production and consump
tion, reducing the amount of commerce, and tending to promote and 
aggravate business depression. The protection of the right of employees 
to organize and bargain collectively tends to restore equality of bar
gaining power and thereby fosters, protects, and promotes commerce 
among the eeveralltates. 

"The denial by employen of the rigbt of employeea to organize and 
the refuaal by employen to accept the procedure of collective bargaining 
lead to mikea and other forma of industrial unrest which burden and 
affect commercc. Protection by law of the right to organize and bargain 
collectively removes this source of industrial unrest and encourages prac
tica fundamental to the friendly adjwtment of industrial strife." (Cong. 
RICOnl, daily <d., May ,6, '935, No. '00, p. 7948.) See also pp •• 61-62. 
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it to be the policy of Congress to "remove obstructions 
to the free flow of commerce," to "encourage the estab
lishment of uniform labor standards," and to "provide 
for the general welfare" by removing the obstacles which 
prevent the organization of labor for the purpose of co
operative action in maintaining its standards of living. 
These ends it was proposed to accomplish by encourag
ing the equalization of the bargaining power of employ
ers and employees and by providing agencies for the 
peaceful settlement of disputes. The declaration of 
policy, it is obvious, was inspired by trade union ideology. 
But in the formal sense the measure was ostensibly based 
on the familiar powers of the legislature over "interstate 
commerce" and the "general welfare.'" 

Section 3 of the bill constituted a mere catalogue of 
definitions. Some of these definitions, however, were of 
extreme importance in view of the principles which they 
implied and the practices against which they were aimed. 
Provision one defined the term "person" to include "in
dividuals, partnerships, corporations, legal representa
tives, trustees in bankruptcy, receivers, legal representa
tives of a deceased person.'" This precluded an employ
er from avoiding the burdens of the bill by having re
course to anyone among the several legal forms of busi
ness enterprise. Provision two defined the term "employ
er" to include "a person who has one or· more employees." 

• Compare the statement in Sec. J of the 19 H measure: "It is hereby 
declared to be the policy of the United States to remove obstruction. to 
the free Bow of commerce and to provide for the public welfare by en
couraging the practice of collective bargaining, and by protecting the 
exercise by the worker of full freedom of association I .df..organization, 
and designation of representativn of bis own chooting, for the purpoRt 
of negotiating the terms and conditionl of his employment or other 
mutual aid or protection." (See also pp. 361-6z.) 

lIn substantial accord i. Sec. %(_) of the 19)5 measure. 
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Specifically excluded were the United States, any state 
or municipal corporation, other government instrumen
talities, any "person subject to the Railway Labor Act 
as amended from time to time," and finally, "any labor 
organization, or anyone acting in the capacity of officer 
or agent of such labor organization.'" Provision two thus 
brought within the purview of the act the small as well 
as the large employer; the financial, commercial, agri
cultural, and household employer as well as the in
dustrial employer.' At the same time, by excluding labor 
organizations, provision two precluded the use of the 
bill against trade unions. 

Provision three of Section 3 defined the term "em
ployee" to include "any individual employed by any em
ployer under any contract of hire, oral or written, ex
pressed or implied." Also included thereunder were 
helpers and assistants, regardless of the immediate source 
of their compensation, if employed with the "knowledge, 
actual or constructive" of the employer. Provision three 
further extended the term "employee" to cover "any 
individual formerly so employed whose work has ceased 
as a consequence of, or in connection with, any current 
labor dispute or because of any unfair labor practice." 
In contrast, provision three excluded from the term "em
ployee," "any individual who has replaced a striking em
ployee." Thus, although the striking worker was to be 
regarded for the purposes of the bill as being vested 
with a tenure of employment, the worker who took the 

'I •• ubsta.tial accord is Sec. .(.) of the '93S me'awe. AB ame.ded 
by the Senate Committee, this section reads: " ... any labor organization 
(otber thaD wbe. acting .. an employer) ••• " (COfIg. R"or4, daily 
ed1' May 16, '935, No. 102, p. 7941.) 

Excluded .. employees llDder the '935 measure are agricultwal. do
mestic, a.d family worken. Sec. • (3). 
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place of a striking worker would not be entitled to 
similar consideration." 

Provision four defined the term "representative" to 
include "any individual or labor organization."· This 
brief definition was highly significant because it ruled 
out the argument that, where the statute spoke of repre
sentatives, it meant nothing more than individual per
sons in their individual capacities. 

The term "labor organization"-a crucial term-was 
defined in provision five as any "organization, labor 
union, association, corporation, or society of any kind in 
which employees participate to any degree whatsoever, 
which exists for the purpose, in whole or in part, of deal
ing with employers concerning grievances, labor disputes, 
wages, or hours of employment."'· This definition was 
wide enough to cover both the trade union and the com
pany union. But it was not wide enough to cover or
ganizations existing for the sole purpose of administer
ing pension schemes, unemployment and accident insur
ance plans, programs for the recreation, amusement, in
struction, or cultural advancement of employees. An 
employer would thus be free to promote pure "welfare" 
organizations among his employees without becoming 
subject to the burdens of the bill. But any "welfare" 

• Striking worken and worken out of employment beaUIe of an "un
fair labor practice" are defined aaemployees in the J91S measure. Nothing 
is said, however, about worken who replace ruiken. Important aoo it 
the express statement that ''the term ... shall not be limited to the em
ployees of a particular employer. • • ." Sec. • (1). 

-In accord ia Sec. 2(4) of the 193$ measure. 
-In substantial accord ia Sec. a(s) of the '915 measure. As amended 

by the Senate Committee, this RetioD read.: " .•.. any organization of 
any kind, or any agency or employee representation committee or plan, 
in which employees participate and which exiJu for the purpo8e, in whole 
or in part, of dealing with employers concerning grievances, labor di .. 
putes, wages, rates of pay, hoon of employment or conditiolll of work." 
(CQ"g. RecorJJ daily ed., May 16, 19l5, No. loa, p. 7941.) 
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organization which transformed itself into an instrumen
tality of collective bargaining-which attempted to deal 
with wages, hours, and other working conditions--would 
become subject forthwith to the provisions of the bill. 

UNFAIR LABOR PRACTICES 

The heart of the Labor Disputes bill was contained in 
Sections 4 and s. Section 4 stated the rights of employees 
in the following words: 

Employees shall have the right to organize and join labor 
organizations, and to engage in concerted activities, either in 
labor organizations or otherwise, for the purpose of organizing 
and bargaining collectively through representatives of their own 
choosing or for other purposes of mutual aid or protection." 

Evidently Section 4 was an attempt to restate the 
rights of Section 7(a) of the NlRA in more direct and 
specific form. Where Section 7(a) was vague on the 
question of whether or not employees could bargain col
lectively through trade unions as such, Section 4 of the 
Labor Disputes bill specified the right to join "labor 
organizations." Because "labor organizations" as pro
vided in Section 3 might function as employee repre
sentatives, this was tantamount to requiring the "recog
nition" of representative trade unions. 

The real significance of Section 4, however, derived 
from Section 5, wherein were enumerated six types of 
behavior forbidden to employers as "unfair labor prac
tices." All six provisions sought to limit the activities of 

U Compare Sec. 1 of the 1935 measure: "Employees shall ha.ve the 
right to self-organization, to form, join or assist labor organizations, to 
bargain collectively through representatives of their own choosing, and 
to engage in concerted activities for the purpose of collective bargaining 
or other mutual aid or protection." The attempt by Senator Tydings to 
amend tbia by adding, "free from coercion or intimidation from any 
IOUrce" Wal voted down by the Senate, 50 to :no Congo R6CorJ, daily 
ed., May 16, .935, No. JOI, p. 7974. 
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the employer with respect to the self-organization of 
workers; none of them attempted to limit similarly 
directed activities on the part of labor organizations. Pro
vision one stated that it was an unfair labor practice for 
an employer to impair the rights guaranteed in Section 
4 "by interference, influence, restraint, favor, coercion, or 
lockout or by any other means."" Here was a much more 
detailed catalogue of disabilities than those set forth in 
Section 7(a) of the Recovery Act. The five remaining 
provisions of Section 5 elaborated and clarified the mean
ing of provision one. Provision two declared that it was 
an unfair labor practice for an employer "to refuse to 
recognize and/or deal with representatives of his em
ployees, or to fail to exert every reasonable effort to make 
and maintain agreements with such representatives con
cerning wages, hours, and other conditions of employ
ment." This formula, repeating similar language in the 
Railway Labor Act, gave voice to the National Labor 
Board's construction of Section 7(a)." The value of the 
formula hinged on the meaning of the term "reasonable 
effort." The National Labor Board contemplated by the 
bill would have no power of compelling employers and 
trade unions to conclude collective agreements; it could 
only decide to its own satisfaction whether or not any 
employer in a given case was exerting every "reasonable 
effort." And this determination, naturally, would be 
subject to final adjudication by federal courts." 

II Compare Sec. 8(J) of the 1935 meaaure: " .•. to interfere with, 
restrain, or coerce employees in the aercile of the righu guaranteed in 
Section 1." 

:lilt also gave voice to the later conJtructioD of Sec. 7 (a) by the 
National Labor Relations Board. See Chaps. VII and XI. 

J,& No aimilar unfair practice walltated in the original dnft of the '9:1S 
measure, although Sec. 9(a) authorized employee representative. to 
bargain collectively "in respect to rates of pay, wages, hoon, or other 
basic conditioDi of employment." But the Senate committee added, .. 
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Much more specific were provisions three and four. 
They imposed drastic limitations upon any activities by 
which an employer might seek to promote, establish, or 
maintain company unions. Thus provision three made it 
an unfair labor practice for any employer "to initiate, 
participate in, supervise, or influence the formation,. con
stitution, by-laws, other governing rules, operations, 
policies, or elections of any labor organization."" And 
provision four made it an unfair labor practice for an 
employer "to contribute financial aid or other material 
support to any labor organization, by compensating any 
one for services performed in behalf of any labor or
ganization, or by any other means whatsoever."" These 
provisions did not "outlaw" the company union, which 
remained just as valid as it was under Section 7(a) of the 
NlRA. But they laid restraints on practically every prac
tice by means of which employers have been accustomed 
to encourage company unions." 

Sec. a(s), a fifth unfair practice-" ... to refuse to bargain collec
tively with the l'eyresentative of hi. employees, subject to the provision. of 
Section 9(a)." (CDng. R"Drtl, daily ed., May ,6,. '935, No. '0', p. 
7949.)'''' 

lICompare Sec. 8(2) of the"I935 measure: " •.• to dominate or 
interfere with the formation or administration of any labor organization 
or coDt~ute financial or other support to it." 

II Compare the same. But Sec. 8(2.) contains the proviso: "That 
IUbject to rules and regw.tiom made and published by tho Board ••• an 
employer Ihall not be prohibited from permitting employees to confer 
with him during working hours without 1058 of time or pay." 

If The.e two provisions may be compared with (I) the Texas and New 
Orlean>."... under the Railway Labor Act of 19.6,.81 U. S. 5+8 ('930) I 
(.) the decision. of the NLB and of the NLRB bearing on company 
unions, Cbaps. VI, VII, and XI; (3) certain language in the amendmenta 
to the BankruptCf Act of '933 and '934, +7 Stat. L. '481; U.S.c. title 
11, Sea. .05 (p) and (q), and +8 Stat. L. 912, u.s.c. Title 11, Sets. 
.07 (I) and (m) 1 (4) similar language in the Emergency Transporta
tion Act of '933, +8 Stat. L. "41 U.S.C. Title 49, Sec. '57 (e) 1 (5) Mr. 
Eastman'. interpretation thereof 81 co..ordinator of transportation, N IfW 

York Ti_, Dec. 9, 19331 (6) above all, the Railway Labor Act as 
amended in 1914.48 Stat. L. 1l8S. 
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According to provision five, it was an unfair labor 
practice for any employer "to fail to notify employees 
in accordance with the provisions of Section 304(b)." 
Section 304(b) was abrogative in character, with effects 
that might be construed to be retroactive. It read as fol
lows: 

Any term of a contract or agreement of any kind which con
flicts with the provisions of this act is hereby abrogated, and every 
employer who is a party to such contract or agreement shall 
immediately so notify his employees by appropriate action.'" 

Evidently provision five was aimed at company 
unions which had been established prior to the enact
ment of the Labor Disputes bill by practices which the 
bill characterized as unfair. But the constitutionality of 
any such ex post facto provision was highly doubtful. 

Provision six prohibited "discrimination" by an em
ployer for or against any labor organization. It was de
clared an unfair labor practice for any employer "to en
gage in any discriminatory practice as to wage or hour 
differentials, advancement, demotion, hire, tenure of 
employment, reinstatement, or any other condition of 
employment, which encourages membership or non
membership in any organization."" This formula was 
directly aimed at such tactics as discharging workers for 
refusing to join a company union; refusing to hire or ad
vance workers because of membership in a trade union; 
paying members of a company union higher wages or 
giving them shorter hours than trade union workers 

II No similar provision it contained in the 1915 measure.. 
·Compare Sec. 8(3} of the 1935 measure: " ... by discrimination 

in regard to hire or tenure of employment OJ'. any tenn or condition of 
employment to encourage or discourage membenhip in any labor or
ganization"; to which is added 1(4}--"to diJCharge or otberwiae di .. 
criminate against an employee because he hal filed cbarget or given 
testimony under tbis act." 
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performing identical. tasks. Its purpose was to compel 
employers to treat all employees on an equal footing 
regardless of their union affiliations. 

Provision six was subject, however, to two important 
provisos. The first read: 

Provided, that where a contract or agreement of any kind 
is or shall be in force between an employer and a group of em
ployees, the provisions of such contract or agreement regarding 
conditions of employment shall not, because of anything con
tained in this paragraph, compel an employer to observe similar 
conditions of employment in his relations with all his em
ployees." 

It was not clear what the language meant. Probably 
it was intended to mean that if an employer entered into 
an agreement with some particular craft organization, he 
was not" obliged to enter into identical agreements with 
other organizations covering different crafts. Yet it 
might also be construed to mean that it was permissible 
for the employer to make different contracts with differ
ent organized groups pursuing the same crafts. This 
would assume a plurality of bargaining groups, each 
group bargaining for its~Lf. Such a result would have 
been in conflict with the stand taken by the National 
Labo~oard on majority-minority representation, and 
would have raised difficult questions bearing on "dis
crimination." 

The second proviso read: 
Provided further, that nothing in this act shall preclude an 

employer and a labor organization from agreeing that a person 
seeking employment shall be required, as a condition of employ
ment, to join such labor organization, if no attempt is made to 
influence such labor organization by any unfair labor practice, 

• Nothing akin to this i. contained in the 1935 measure. But Sec. 
9(b) tb • ...,f .mpow.n tb. Board to d.fin. collective bargaining units. 
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if such labor organization is composed of at least a majority of 
such employers' employees, and if the said agreement does not 
cover a period in excess of one year. 21 

This proviso was obviously intended to validate 
closed-shop agreements executed under the conditions 
specified. The proviso was no doubt intended to safe
guard trade unions in the execution of closed-shop con
tracts. Nevertheless, a closed-shop contract with a com
pany union would also be valid, provided the company 
union had not been formed and was not being main
tained by means of unfair labor practices. 

Both provisos were susceptible of a construction which 
might be taken to evidence a trade union bias in the La
bor Disputes bill. Under the first, an employer might 
grant to his organized workers a favorable contract, 
which need not necessarily apply to the unorganized 
workers. This, if done without "discrimination," would 
serve as an inducement on workers to enroll in the union 
enjoying the contract. Under the second proviso, it 
might be expected that only trade union closed-shop 
agreements would be valid. This followed from the 
numerous rigid and extreme restraints which the bill im
posed on the activities of the employer with respect to 
initiating and promoting labor organizations. 

Section 6 was the enforcing clause of Title I. It in
vested the several district courts of ·the United States 
with jurisdiction to prevent and restrain "any unfair la
bor practice that burdens or affects commerce or obstructs 
the free flow of commerce, or has led or tends to lead 
to a labor dispute that might affect or burden or obstruct 

t:l Compare a like proviso to Sec. B(l) in the l'H meaJure. As 
amended by the Sen;'tte committee, the proviso reads in pan: "if IOcb 
labor organization is the representative of the employees &I provided in 
Section 9(a)" (Cong. Rec., daily ed., May 16,19]5, No. 10', p. 7949·) 
Sec. 9(0) requires majorily rule. 
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the free How of commerce." It was the duty of the sev
eral district attorneys of the United States-under the 
direction of the Attorney General (but solely at the re
quest of the National Labor Board)-to institute appro
priate equity proceedings in their respective districts." 

POWERS OF THE BOARD 

Title II of the Labor Disputes bill was concerned pri
marily with the organization, procedure, and powers of 
the National Labor Board to be established thereunder. 
Sections 201-03 inclusive dealt with the personnel of 
the Board, their compensation, the situs of the Board's 
activities, and similar matters." 

The principal powers of the Board as set forth in Sec
tions 204 to 207 inclusive, were: first, to mediate and 
conciliate in labor disputes; second, to restrain unfair 
labor practices, by issuing "cease and desist" orders; 
third, to function as an arbitrator upon voluntary joint 

• In substantial accord was Sec. 11 of the original draft of the 1935 
measure. But this provision waa eliminated by the Senate committee, a 
change which, together with other amendments, would allow the Board 
direct accese to the federal courts. Congo RIC., daily ed., May 16, 1915, 
No. loa, p. 7951 . 

• There were to be seven members, to he appointed by the President 
with the advice and consent of tbe Senate. Three memben representing 
the public were to serve full time at a salary of $ t 0,000 a year eacb. 
Two 'of· the members were to be designated as representatives of em
ployen anel two as representatives of employees. These partisan members 
were to serve one year each, at a per diem compensation of $25. All 
membeJ'l were to be eligible for reappointment. The President waa to 
designate one of the public members u chairman. The Board was emM 
powered to avail itself of the services of·a salaried staff, and to establish 
~gional board. from time to time whenever necessary. Under the 1935 
bill three members, all presumably "impartial," were to be appointed. 
It should be Itressed tha.t under both the 1914 and 1915 meuure, the 
National Board in contemplation was to be independent of the DepartM 
ment of Labor. But in the form of the 1935 measure, reported out by the 
HoU8e Commiuee on Labor, the Board waa to be created "in the De-
partment of Labor." 74 Cong. I sea, H. rep. 1147 (by Mr. Connery to 
accompany S. 1958). p •• and pp. 11-14. 
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submission; fourth, to investigate and determine repre
sentation controversies. The cease and desist orders, it 
was provided, should be subject to judicial review in the 
federal courts, the "facts" as found by the Board being 
accepted as "conclusive."'" In determining representa
tion controversies, the Board might hold secret ballot 
elections; but nothing was said about majority rule or 
proportional representation'" In the exercise of its in
vestigatory powers the Board could administer oaths and 
affirmations, take depositions and evidence, require the 
presence of witnesses and the production of books." Also 
the Board could, from time to time, "make, amend and 
rescind such rules and regulations as rna y be necessary 
to carry out the provisions of the act."" 

We need not develop those provisions of Title II 
which dealt with the intricate federal court procedures 
for reviewing and enforcing the orders, determinations, 
and awards of the Board." Section 2 IO provided for a 

"To the same effect, Sees. ,o(e) and (f) of tbe 19H measure • 
.. Sec. 9(a) of the 1935 measure as originally written affirm. ma

jority rule in the choice of representatives for "collective bargaining," 
but "any individual employee or group of employees shall have the right 
at any time to present grievances to their employer through representatives 
of their own choosing." But the Senate committee struck out the phrue, 
"through representatives of their own cnoosing}' (Cong. Rec., daily cd., 
M:.r. J6, 1935, No. 102, p. 7950') 

Compare Sec. 13 of the 1935 measure. 
" Compare Sec. 6(a) of the 1935 measure. Under the original draft 

of the 1935 measure, the Board would be empowered: to prevent unfair 
labor practices (Sec. 10) I to denne collective bargaining units (Sec. 
9-b); to determine representation controveniea (Sec. 9-C), presumably 
by majority rule (Sec. 9-") I and to act aa a voluntary arbitrator (Sec. 
u). Nothing i. said about conciliation and mediation. But Sec. u 
was eliminated by the Senate committee, thereby removing the Board 
from arbitration as well as conciliation. (Cong. Rec., daily ed., May 16, 
1935, No. 10:&, p. 7951.) The Senate Committee also amended Sec. 4(a) 
to read "Nothing in this .hall be collltrued to authorize the Board to 
appoint individuals for the purpoae of mediation and conciliation (or for 
Jtatistica.l work) where lOeb Jervice may be obtained from the Depart .. 
ment of Labor." (The same, p. 7941.) , 

• The essential procedure-prevention of unlair labor practica-wu 
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fine of not more than $5,000 and imprisonment for not 
more than one year, or both, to apply to "any person 
who shall willfully assault, resist, impede, or interfere 
with any member of the Board or any of its agents in the 
performance of his duties." Resistance of the Board in 
the exercise of its statutory powers was thus made a 
criminal offense. But resistance to the orders, determina
tions, and awards of the Board, if punishable at all, could 
be punished only through contempt of court proceedings. 
For the federal courts, in the last analysis, had the power 
of reviewing all such instruments, and of confirming, 
modifying, suspending, or vacating them'" 

The most important part of Title III of the Labor 
Disputes bill was Section 303. which affirmed the rIght 
of employees to strike. The section read: "Nothing in 
this act shall be construed so as to interfere with or im
pede or diminish in any way the right to strike."'· 

THE AITACK ON THE Bn.L 

Few bills in recent year have evoked such determined, 
organized, and large-scale opposition as did the proposed 
Labor Disputes Act." Practically every important em-

baoed upon the procedure. long followed by the Federal Trade Comm;'" 
lion. Procedure under the 1935 measure is based still more closely upon 
that followed by the Federal Trade Commission . 

• For court procedure contemplated under the 1935 measure u it 
passed the Senate, tee Sees. 10 and II. 

-In accord, is Sec. I s of the original 1935 meaaure, which became 
Sec. 13 as amended by the Senate committee. 

11 An important factor in giving heart to the opposition against the 
bill waa the automobile atrike eettlement of Mar. zS, 1934. Thill settle
ment (dillCUlSed in Chap. XIII) oeemingly oommitted the Administra
tion to principles of industrial relatione in conflict with those worked out 
by the National Labor Board and reHccted in the provisions of the bill. 
The opponents of the bill began their case on Mar •• 6, '934. (73 Cong. 
a telL, To erea" III Nat;onal Lflbor BOUd, Hearings before Senate Com
mittee OD Education and Labor OD S. 2.926, Pta. 1-111.) For the argu
menta pro and COD on the 1935 measure, see 74 Cong. 1 sess., NtJI;otull 
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ployer organization in the United States, as well as a 
great many individual employers, appeared to speak 
against it." Employee representatives from numerous 
company unions, particularly in the iron and steel in
dustry, also appeared to speak: in opposition to the pro
posed legislation. Finally, the bill was opposed by the 
"left wing" of the organized labor movement." 

EMPLOYERS' ARGUMENTS 

Many specific objections were raised against the bill, 
but in the main they were reducible to four points. The 
first and most frequent objection was that the bill was 
economically unsound in that it would promote rather 
than allay labor strife. This presumably would follow 
from the provisions which made continuance of em
ployee representation impossible and thus gave the 
A. F. of L. unions a "monopoly" of organization with 
the concomitant results of "compulsory" unionization 
and a universal "closed shop." 

The second objection was that the bill exemplified 
class legislation. It imposed restraints on employers but 
not on workers or trade unions. This was manifestly un
just. The third objection was on constitutional grounds. 
The bill, it was claimed, represented an unconstitutional 

Labor Relations BoarJ, Hearingt before Senate Committee on Educa.
tion and Labor on S. 1958, Pu. I-III. 

- Namely, National Association of Manufacturen, Hearing. on S. 
2596, pp. 340-41; Full Fashioned Hosiery Association Inc., pp. 427-2'; 
National Publishen Association, pp. 459-60; American Conon Manu
facturen Association, pp. 612-231 American Transit .A.ociation, pp. 
678-84; National Automobile Chamber of Commerce, pp. 7°9-17; U. S. 
Chamber of Commerce, pp. 495-502; repretleDtatives of individual com
panies, ruch as American Rolling Mill, Youngstown Sheet and Tube, 
Republic Steel, United States Steel, Nat~onal and Weirton Steel, and 
50 forth • 

• A aimilar alignment of foreet made iudE manifest at the bearings on 
the 1935 measure. 
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extension of the powers of Congress over "interstate 
commerce" and the "general welfare," granted extra
ordinary and arbitrary administrative powers to the Na
tional Labor Board, and was in conflict with the "true" 
interpretation of Section 7(a) evolved by the NationaL 
Recovery Administration.s, Finally, it was said, the bill 
proposed hasty and immature measures of fundamental 
reform at a time when what was needed was emergency 
legislation to hasten recovery. 

The arguments of James A. Emery, representing the 
National Association of Manufacturers, in his attack 
against the bill covered the ground rather fully. He said: 

We will demonstrate that it is not an exercise of the com
merce power of Congress, but a deliberate and indefensible in
vasion of the right [that is, of the states] to regulate ••• local 
employment conditions •••• But assuming the bill were within 
the commerce power, the administrative body established, the 
authority proposed, the manner of its exercise, are arbitrary, de
structive of the fundamental rights of the parties, and vest in an 
administrative body the determination of facts and law, with
out judicial review, that may be adjudicated only by a court." 

Mr. Emery quoted with approval the President's 
statement of principle made the day before in settling 
the automobile strike," to the effect that the govern
ment's only duty was to secure freedom of choice and not 
to favor a particular form of labor organization. But 
Senator Wagner's bill, said Mr. Emery, 

••• will stimulate complaints, promote the interruption of 
employment and deliberately undertake by its definitions and 
operation to force employees into one form of labor organiza
tion_he union. It will secure through the union, monopolistic 

II The Johnson-Richberg interpretation i. best set forth in NRA R ... 
u.s.,No. 463, Aug. al, 19]31 No. 6~S) Sept. 4, 1931; No. JUS, Feb . ., 
19~4' See a100 Chapa. 1II and X. 

Hearings on S. 2926, p. 341 . 
• See Chap. XIII, pp. 35'-54. 
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control, assuring the unrestricted use of the strike, and thus con
fer the power to assess the public with the costs of sustaining a 
labor monopoly, established with federal aid, relieved of ap
propriate legal control, and without corresponding responsibili
ties for the acts of its agents." 

Mr. Emery concluded: "The issue it presents is plain. It 
is no mere dispute over policy between employers and 
labor union. It is a deliberate step toward a nation union
ized by the act of government."" 

Other representatives of employer organizations 
restated these arguments in different ways. A few quo
tations may be interesting as illustrative of the psycho
logical factors animating employers. Thus, the Pitts
burgh Chamber of Commerce opposed the bill, because 
"it is frankly subversive of the whole spirit of the origi
nal recovery legislation. Under the cover of the provi
sions for collective bargaining in Section 7(a) ••. a 
group of professional labor agitators are undertaking 
with the aid of Senator Wagner ••. to compel the great 
free majority of American workingmen to join a labor 
federation which they never have been willing to join 
of their own accord, and the professional leaders of 
which are endeavoring to make themselves masters of a 
labor monopoly with unprecedented powers tantamount 
to dictatorship over all American labor and industry."" 
E. M. Torrey, speaking for the Employers' Association 
of Northern New Jersey, was particularly outspoken in 
his objection to the bill: 

We believe it to be inequitable, economi~lly unsound, preg
nant with class antagonism, and therefore contrary to soun~ 
public policy. From our experience, we believe this measure IS 

aptly called the "Labor Disputes Act." We feel that its enact-

a Hearings on S. 2.926, p. 34S • 
• The tame, p. 39~ 
-The same, p. 4J2.. 
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ment would assure an unprecedented volume of labor disturb
ances ..•• The explanation of this ••• is simple. With few ex
ceptions, strikes do not happen. They are caused. The setting 
up of a governmental bi-partisan agency to mediate labor 
disputes • • • naturally [suggests] to those trained in promoting 
labor organizations the possibility of advantages to be gained. 
To secure action by such an agency, there must be a dispute. 
Therefore, a strike must be promoted." 

Henry I. Harriman, president of the United States 
Chamber of Commerce, attacked the bill on constitution
al grounds. The bill sought, as he saw it, "to broaden 
and make permanent the rights and privileges" which 
labor had gained under NlRA, "without similarly mak
ing permanent those features which affect business."" 
Arthur H. Young, vice-president of the United States 
Steel Corporation in charge of industrial relations, ob
jected to what he thought was the basic theory of the 
bill; that there exists a fundamental conflict of interest 
between capital and labor. "I find this bill" he said, " ••. 
both vicious and undesirable because of its fundamental 
philosophy." He continued: 

All of its provisions assume a regimentation of each side into 
a warring camp, and intercourse between the two is referred to 
in· terms and implications of perpetual strife. This is in utter 
disregard of progress toward complete co-operation and the abo
lition of small remaining areas of conllict ••• that has distin
guished and uniquely characterized industrial relations in the 
U.S.A," 

-The same, pp. 478-79. 
a The same, p. 497. 
-The same, p. 720. Compare Judge Nields' statement of Feb. :17, 1935 

in denying an injunction against the Weirton Steel Co.: "The theory 
of a balance of power [between labor and management] is hued upon 
the assumption of an inevitable and necessary diversity of interest. This 
is the traditional Old World theory. It is DOt the twentieth century Ameri .. 
can theory of that relation as dependent upon mutual interest, understand .. 
ing and good-will. This modem theory is embodied in the Weirton plan 
of employee repreaentation." (N..., York Times, Feb •• 8, 1935.) 
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l'4r. Young launched into a defense of work councils and 
employee representation plans as devices for the imple
mentation of collective bargaining, and emphasized the 
futility of attempts to fit the square peg of the craft union 
structure of the A. F. of L. into the round hole of the 
industrial structure of modern business." 

Thomas Girdler, president of the Republic Steel Cor
poration, opposed the bill because "it is designed to in
terfere with direct contact between management and em
ployees and to destroy the friendly relations which now 
exist ..•. I think its purpose is to unionize all industry 
and to subject our plants to the domination of national 
labor unions. Senator Wagner may call this a bill to 
equalize the bargaining power of employers and em
ployees, but I call it a bill to tie the hands of employers 
and turn industry over to the American Federation of 
Labor.'''' 

It is not necessary to state iri detail the arguments put 
forward by representatives of company unions. Almost 
uniformly, these arguments followed the same line of 
attack: existing employee representation plans had come 
into being by the worker's free choice, and constituted 
genuine instrumentalities of collective bargaining. The 
bill was aimed against such plans; therefore it was bad 
and should not be passed by Congress. 

'.' 
OPPOSITION OF "LEFT WING" UNIONISTS 

The "left wing" trade unions were opposed to the 
bill, because they believed that it aimed to suppress 
strikes and to introduce compulsory arbitration. They 
saw in it a purposeful check to the revolutionary activi-

.. Hearings OD S. 2926, pp. 7U-27 . 

.. The pme, pp. 773-78. 



PUBLIC RESOLUTION NO. 44 251 

ties of a militant labor movement. They pointed to the 
record of the existing National Labor Board, arguing 
that the Board had been successful only in strike break
ing. Senate bill No. 209206, as they saw it, was only a 
device for giving statutory sanction to similar strike
breaking activities in the future. This point of view was 
expressed by William F. Dunne, who spoke on behalf of 
the Trade Union Unity League. He said: 

It is true that the Wagner bill has a certain emergency char
acter, but its main provisions are inherent in clause 7 (a) of the 
National Recovery Act of which it is an extension. As such, 
the Wagner bill, under the guise of stimulating and increasing 
the so-called "bargaining power" of labor organizations, actu
ally diminishes the power of workers to obtain better wages and 
working conditions by putting still more obstacles in the way of 
the effective use of the strike weapon.'" 

What the government was aiming at, he declared, was a 
cesi\ation of militant labor action. To quote: 

Now the peace that the Wagner bill and the official program 
of the A. F. of L. proposes is the po" Romana----the peace of 
death-for the American working class. It is a program of prep
aration for a new drive against the working class and its liv
ing standards, preparation for imperialist war, and a step toward 
Fascism." 

DEfENSB OF THE Bn.L 

The supporters of the Labor Disputes bill who ap
peared before the Labor Committee comprised: (I) 
members of the National Labor Board system:, (20) offi
cers of the American Federation of Labor and its 

• Hearings on S. 2916, p. 973 . 
• The same, p. 99:& . 
... For example, Senator Wagner, Hearings on S. 2926, pp. 7"X 8, 

Father Haas, pp. "3-'0\ Mr. Handler, pp. '7-38\ Mra. E. M. Herrick, 
pp. '76-88• 
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unions,." and (3) government officials and college pro
fessors concerned with labor problems.'· 

The supporters of the bill uniformly described it as 
a measure to clarify the intent of and to "put teeth" into 
Section 7 (a). The statute, they claimed, had fallen short 
of the mark principally because of the activities of em
ployers in organizing company unions. Just so long as 
the employer was able to impose employee representa
tive schemes on his workers, they argued, true collec
tive bargaining was impossible. Something had to be 
done, therefore, to free the worker from the interference 
of his employer; to make the worker a "free man." The 
general refrain of proponents of the bill was that the 
company union was a menace not only to the NlRA but 
to the "very freedom of the American people."" 

The supporters of the bill all argued, further, that 
some means must be found to compel employers to abide 
by the implicit obligations of Section 7(a). This point 
was most elaborately stated by William Green: 

The bill we are discussing today must be looked upon as a 
frank recognition of several facts. First, that collective bargain
ing is not wanted by all employers; second, that some employ
ers ••• have shown themselves entirely unwilling to support 
the recovery program; third, that if unobstructed organization 
of workers is to proceed, it must do SO in the face of bitter and 
often unscrupulous opposition from these employers; fourth, that 
if collective bargaining is to be carried out, it must be forced 
upon some employers; and fifth, that ••• [the National Labor 
Board] ••• has not the requisite power and authority to enforce 
Section 7(a) • 

• For example, Mr. GreeD, the l3JI1e, pp. 67-113; Mr. Lewis, pp. 138-
S7; Mr. Hillmaa, pp. 120-24- . 

• For example, Secretary of Labor Perkins, the tame, pp. 18-27' Wil. 
liam M. Leisenon, pp. 231-40; Sumner H. Slichter, pp. 58-651 Paul 
F. Brisaenden, pp. 2t1-20. 

- Hearingl on S. 2926, p. 191. 
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Mr. Green then proceeded to develop the theme of 
enforcement: 

Certainly no one can deny that the National Labor Board has 
done a real work. But no one can deny that it has not done what 
it was hoped it would do. This failure to fulfill all our hopes 
can in no way be considered as the fault of the Board itself. 
Rather, it is due entirely to the position in which the Board 
has been placed by the ambiguous nature of Section 7 (a). The 
National Labor Board has been given a heavy burden of respon
sibility-that of preserving industrial peace--without the ac
companying authority which is essential if its responsibility is to 
be fulfilled. The Board has been consistendy forced to straddle 
the real issue in many of the cases • • . union recognition for 
collective bargaining .••. Unless Congress is prepared to estab
lish the National Labor Board as an authoritative body, with 
power to enforce its ruling, it must be prepared to see the entire 
national recovery program held in increasing disrespect and dis
regard. There is no middle course. For seven months we have 
tried the method of persuasion. It has not worked. We are now 
forced to recognize that a deliberate and planned campaign is 
under way on the part of certain employers, not to comply with 
Section 7 (a). We must recognize this fact and meet it." 

The third major argument of the supporters of the 
bill was that where employers are unwilling to recognize 
truly representative trade unions, collective bargaining 
becomes but a sterile right. It was not enough merely to 
prevent the employer from foisting upon his workers la
bor organizations dominated by himself. It was neces
sary that the employer be obliged to meet and confer 
with the workers' representatives in negotiations looking 
toward the execution of collective agreements. In Sena
tor Wagner's words, the first defect of Section 7(a) was 
"that it restated the right of employees to bargain col
lectively, but did not impose upon employers the duty 

iii The same, pp. 70-7 1• 
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to recognize such representatives." Failure to acknowl
edge this correlative duty "caused more than 70 per cent 
of the disputes coming before the National Labor Board. 
The new bill, therefore, provides that employers shall 
recognize those chosen by their workers and shall make 
efforts to arrive at satisfactory agreements .•. .',.. 

THE NATIONAL INDUSTRIAL ADJUSTMENT BILL 

The Senate Committee on Labor and Education con
cluded its hearings on the Labor Disputes bill on April 9, 
1934. For more than a month thereafter the press was 
filled with gossip and rumors bearing on the ultimate 
fate of the bill, its acceptability to the President, and its 
relation to 'the general legislative program of the Ad
ministration. 

While the bill rested with the committee a new up
surge of strikes began. These strikes of the late spring of 
1934 were characterized by extreme and widespread vio
lence. Three strikes in particular were featured by the 
newspapers; those of truck drivers in Minneapolis, em
ployees of the Electric Auto-Lite Company of Toledo, 
Ohio, and longshoremen in the Pacific Coast ports, par
ticularly San Francisco. "Union recognition" was the 
main issue in all three, as well as in many others that 
occurred during the spring months. Stirred into action 
by the crescendo of labor unrest, the Senate Labor Com
mittee on May 26, 1934 reported out the Labor Dis
putes bill favorably, not in the original form, but in 
totally revised draft that came to be known as the Na
tional Industrial Adjustment bill .. ' 

• The same, p. I. 
·71 ClOg ........ S. '9.6 (rep ••• 1.). "A bill to equalize the bar

gaining power of employers and employees, to promote the amicable tettle
meot of labor disputes, to create a National Labor Boanl, and for other 
pUrpoICL" 
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The National Industrial Adjustment bill differed 
from the Labor Disputes bill radically. The declaration 
of public policy in the new bill was toned dow.n," all 
references to equality of bargaining power being elimi
nated. The term "employer" was amended to exclude 
any person employing less than ten employees." The 
term "employee" was amended to exclude agricultural 
workers, domestic servants, and workers in family enter
prises.'· The prohibition against regarding as employees, 
new workers who replace strikers, was removed. Section 
4 of the original bill, stating the general rights of em
ployees with regard to collective bargaining, was taken 
out. Above all, the unfair labor practices were reduced 
in number from six to four, and the content of these 
practices was substantially modified." Under the new. 
bill it would be unfair: (I) for employers. to interfere 
with the self-organization of employees; (2) for em
ployees to interfere with the self-organization of em
pltlyers;" (3) for employers to dominate any labor or
ganization or contribute financial support to it;" (4) for 

.. The new declaration read: "It is hereby declared to be the policy of 
the United States to remove unneceasary obstruction. to the free flow of 
commerce, to encourage the establishment of uniform labor standa.rd., and 
to provide for the general welfare, by establishing agencies for the peace
ful settlement of labor disputes, and by protecting the exercise by the 
worker of complete freedom of associa.tion, self-organization, and desig
nation of representatives of his own choosing, for the purpose of negotiat
ing the term. and conditions of his employment or other mutual aid or 
protection." (Sec ••• ) 

• Sec •• (.). 
• Sec. '(3) . 
.. Sec. 3( '-4). 
-In passing the Labor Rela.tiomll bill on May 16, J 9 3S, the Senate 

voted down-so to u--a.n amendment propo8ed by Senator Millard E. 
Tydings of Maryland to prohibit coercion and intimidation by labor 
unioDl u well &I by employen. Congo R.cQrd, daily ed., May 16, 1935, 
No.1 0%, p. 7974. 

• Thil waa subject to a proviso enabling employen to compensate 
employee repreeentativea for time taken from work and devoted to the 
businetl of a labor organization. 
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employers to encourage or discourage membership In 

any labor organization by discriminating in hire or 
tenure, in terms or conditions of employment.'· It would 
no longer be an unfair labor practice, however, for the 
employer to refuse to recognize or deal with the repre
sentatives of his employees; or for the employer to fail 
to exert all reasonable efforts to make and maintain col
lective agreements. Also, instead of being forbidden to 
take any part whatever in the formation and maintenance 
of labor organizations, the employer was merely for
bidden from "dominating" or "financing" them. Thus, 
from the trade union point of view, most of the teeth 
of the original bill were extracted in the revised draft. 
Both the employer's duties to recognize representative 
unions, and his disabilities in forming and maintaining 
company unions, were weakened. 

Instead of a National Labor Board enjoying autono
mous powers similar to those of the Federal Trade or 
Interstate Commerce Commission, the new bill provided 
for a National Industrial Adjustment Board "in the De
partment of Labor."81 The National Industrial Adjust
ment Board was empowered to engage in four types of 
activities: (I) prevention of unfair labor practices;" (2) 
voluntary arbitration upon joint submission; (3) deter-

• This was subject to a proviso validating, under tpecified circum
stances, contracts requiring membership in a labor organization on the part 
of ,F.n<>n. seeking employment. Sec. 3(4). 

Section 4('), The NIAB w .. to be composed of five memben. Th,... 
of these were to be representatives of the public. The remaining two, one 
representing employers, the other employees, were to be drawn from 
appropriate panek (Sees. 4-b and 4-c.) Under the '9H measure at 
passed by the Sen.te (but not .. recommended by the Howe Labor 
Committee). the NLRB would be independent of the Dep.rtment of 
Labor • 

• But the initiative, in bringing cues to tho ~attention of tbe Board. 
had to come from the Secretary of Labor. Under the Labor Disputes bill, 
the National Labor Board was empowered to act on ita own initiative. 
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mination of the identity of employee representatives, by 
secret ballot or other suitable method; and (4) investi
gations necessary to prevent unfair labor practices and to 
determine the identity of employee representatives. The 
bill, it should be noted, failed to empower the Board to 
engage in the mediation and conciliation of labqr dis
putes. Presumably, these functions were to revert to the 
Conciliation Service of the Department of Labor. 

In place of Section 303 of the original draft, which 
expressly affirmed the right to strike, the new draft en
gaged in circumlocution by a provision which read as 
follows: 

Nothing in this act sha1l be construed to require any employee 
to render labor or service without his consent, or to authorize 
the issuance of any order or in junction requiring such service, 
or to make illegal the failure or refusal of any employee indi
vidually, or any number of employees collectively, to render 
labor or service.·· 

-Despite the favorable report of the Senate Labor 
Committee. the National Industrial Adjustment bill 
never came to. a vote. Anti-union employers opposed it 
with the same vigor with which they had opposed the 
Labor Disputes bill, because in their opinion the new bill 
still offered an opening wedge to the A. F. of L. to 
unionize all industry under closed-shop conditions. Or
ganized labor maintained a discreet silence on the new 
bill. It was evident, however, that the trade unions were 
disappointed with it in general, and suspicious of it on 
those particular points where it amended the original 
bill • 

• Sec. 140. This provision, taken in the context of the bill's principal 
objective--"peaceful settlement of labor disputes"--might reasonably 
be taken to limit the right to strike. In its positive content it merely re~ 
affirmed the usual prohibition against involuntary servitude. 
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PUBUC RESOLUTION NO. 44 

It seemed for a while that Congress would adjourn 
without enacting any legislation to supplement Section 
7(a). However, at the last moment before the adjourn
ment of Congress, the President, motivated no doubt by 
the threatening imminence of a nation-wide strike in the 
steel industry,"' informally transmitted to congressional 
leaders in both the Senate and the House a draft of a 
proposed resolution. On June 15, 1934 this resolution 
was introduced as Senate Joint Resolution No. 143 by 
Senator Robinson of Arkansas and as House Joint Reso
lution No. 375 by Representative Byrns. With certain 
amendments,"' it was enacted on June 16 as Public Reso
lution No. 44 and signed by the President on June 19." 

Public Resolution No. 44 professed to "effectuate the 
policy of the National Industrial Recovery Act" and 
contained six sections.·7 The President was empowered 
to establish a board or boards "authorized and directed 
to investigate issues, facts, practices, or activities of em
ployers or employees in any controversies arising under 
Section 7 (a) ... or which are burdening or obstructing, 
or threatening to burden or obstruct, the free flow of 
interstate commerce." Each such board was empowered 
"when it shall appear in the public interest" to conduct 
elections to determine by what "person, persons, or labor 
organization" the workers wished to be represented in 
collective bargaining. To expedite and facilitate the 
holding of such elections, the boards were authorized to 

• The Amalgamated Association of Iron, Steel and Tin Worken called 
the strike for June J6, 1914 but rcscincWd the call at the laJt moment. 
s.. Chap. XII, p. 335. 

• Notably Sec. 6 guaranteeing the right to Itrike introduced by Senator 
LaFollette. 

• No record vote was taken except in the Smate on the LaFollette 
amendment, which passed unanimously . 

.. 48 Stat. L 11831 U.S.C., Tide '5, Sea. 702(.)-(1). 
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call for the production of records and to take testimony 
under oath. All orders issued by the boards under 
authority of this section were to be enforced or reviewed 
"in the same manner, so far as is practicable," as provided 
for in the cases of orders issued by the Federal Trade 
Commission under the Federal Trade Commission Act. 

The boards were given administrative power of pre
scribing, with preSidential approval, such rules and regu
lations as were necessary; (I) with reference to the in
vestigation of labor disputes, and (2) "to assure freedom 
from coercion in respect to all elections." Persons know
ingly violating such rules and regulations, and/or who 
interfered with or impeded any member or agent of the 
board in the performance of his duties, were punishable 
by a fine of not more than $ 1,000 or imprisonment for 
not more than one year, or both. The resolution and the 
boards established thereunder, were not to continue be
yond June 16, 1935, to the expiration date of the Re
covery Act. Finally, the right to strike was safeguarded 
in Section 6 of the resolution as follows: "Nothing in 
this resolution shall prevent or impede or diminish in 
any way the right of employees to strike or to engage in 
other concerted activities." 

Not much remained in the joint resolution of either 
the Labor Disputes bill or of the Industrial Adjustment 
bill. The boards .established under the j oint resolution 
might: (I) conduct elections of employee representa
tives; and (2) investigate labor disputes. But that was 
the practical limit of their authority. With reference to 
election procedure alone, the boards might issue orders 
patterned after the orders of the Federal Trade Com
mission. No new powers of enforcement were given these 
boards; compliance was to be obtained in the old way, 
through reference to the NRA for the removal of the 
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offender's Blue Eagle, or to the Department of Justice 
for court proceedings. Furthermore, no unfair labor 
practices were specified." 

• "The text of the joint resolution reads: 
''To effectuate further the policy of the NIRA. ResolfJtJ by'''' Smal. 

lind the House of Represmtatwes 0/ the U.s.A. in CongreSl IUsembua, 
That in order to further effectuate the policy of Title I of the NIRA, 
and in the exercise of the powers therein and herein conferred, the 
President is authorized to establish a board or board. authorized and 
directed to investigate issues, facts, practices or activities of employen 
or employees in any controversies arising under Section 1(a) of aaid act 
or which are burdening or obstructing, or threatening to burden or 
obstruct, the free flow of interstate commerce, the Sllaries, compensa
tion and expense of the board or boards and necessary employees being 
paid as provided in Section a of the NlRA.. 

"Sec. :to Any board so established i. hereby empowered, when it ,hall 
appear in the public interest, to order and conduct an election by a 
secret ballot of any of the employees of any employer, to determine by 
what person or persons or organization they desire to be repreeented in 
order to insure the right of employees to organize and to select their 
representatives for the purpose of collective bargaining III defined in 
Section 7(a) of said act and now incorporated herein. 

"For the purpose of such election such a board shan have the authority 
to order the production of sucb pertinent documents or the appearance of 
such witnesses to give testimony under oath, as it may deem neceaary to 
carry out the provisions of this resolution. Any order iJsued by IUch • 
board under the authority of this aectioD may, upon application of the 
board or upon petition of the person or persons to whom such order is 
directed, be enforced or reviewed, as the case may be, in the same manner, 
10 far as applicable, as is provided in the case of an order of the Federal 
Trade Commission under the FTC Act. 

uSee. 3. Any such board, with the approval of the President, may 
prescribe IUch rules and regulations as it deems necellary to carry out 
the provisions of this resolution witb reference to the investigations 
authorized in Section I, and to assure freedom from coeraon i.a respect 
to all elections. • 

uSee. 4. Any penon who shall knowingly violate any rule or regula.
tion authorized under Section 3 of this resolution or impede or interfere 
with any member or agent of any board established under tru. resolution 
in the performance of his duties, lhall be punishable by • fine of DOt more 
than $1,000 or by imprisonment for dot more than one year, or both. 

"See. s. This resolution ahall cease to be in effect, and any board or 
boards established thereunder shall cea.e to exist, OD June 16, 19]5, or 
IOODer, if the P .... id.nt .ball by proclamatiOD or .be CoDr- obaU by 
joint resolution declare that the emergency recognized by Section J of 
the NIRA bas end.d. 

"Sec. 6. Nothing in tbit resolution shall prevent or impede or diminilb 
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Public Resolution No. 44 was at bottom a compromise 
which avoided the basic issues raised by the NLB's 
efforts to interpret and apply Section 7(a}. It served 
as a basis for establishing the National Labor Relations 
Board and a number of other boards which are con
sidered in subsequent chapters. And the experiences of 
these joint resolution boards served to prepare the path 
for the introduction, in 1935, of the National Labor Re
lations bill." 

in any way the right of employees to atrike or eogage in other concerted 
activities." 

• The Labor Relatioos bill had already beeo pasoed by the Senate 
(May ,6) and fa""rably reported out by the House Labor Committee 
(May .. ) whea the Reconry Act cod ........ held to be unconstitutiODal 
by the Sop""" Court (May '7. 1935). UDtil JUDe ,6. '935. ho_. 
Public Resolutioo No. 44 atill remained tbeomica11y in dlcct, although 
the po ..... of the boanIs estahliJhed tbenouoder to adjudicate OD Sec. 
7(a} di1putes ...... terminated forthwith. 00 JUDe '9. 1935 the House 
paaaed the Labor Relations bill without a record vote. It accepted an 
ameodmen •• proposed by the Ho .... committee, to rewrite the declara
tiOD of public policy in aD attempt to accommodate the inteu. of the 
m ....... to the ""Deep" formulated by the Supmoe Court in the Schech
ter cue decision (C01Jg. R~c., daily eel., June 19, '9H, DO. u6, P. 
'0099). The DeW declaratioD of policy read in part as follows: 

"The deoial by employ ... of the right of employees '0 OtgaDW: and 
the refuJal by employ ... to att<pt the procedure of co\1ective bargain
ing lead to atrik .. aod other form> of indD>lrial strife aDd unrest, whicb 
have the intent or the Decessa.ry eft'ect of burdening or obstructing inter
lllate aDd foreign commerce by (a) impairiug the eflicieocy. safety. or 
operation of the instrumentalities of commcrc:e; (b) OtturiDg in the 
current of commerce; (e) materially affecting, restraining, or controll
ing the low of raw materiall or maoufactoted or processed goocb from 
or into the cbaooels of oommer<e, or the pro<as of IIICh materiall or 
goods in COIlUJlel'tt; or (d) causing diminution of employment and 
wogoa iD IIICh ".,Iome .. oublllaotiaUy '0 impair or diJrup. the mark .. 
for goods flowing from or into the channels of COllllDUCe. 

"Experieoce baa proved thaI protectiOD by law of .he rigb. of em
ployees to otgaoW: aod bargain collectively -.fegoard. commeree from 
injury, impairment or inturupUoa, and promotes the Sow of ~ ~ ~ 
commen:e by removing certain recognized .. orcea of iodD>lrial strife 
aod D..-, by eooouraging practices foodammtal to the friendly ael
i-ut of indD>lrial dispu.es ..... 10 wages, hours, or o.b.. WOrkiDg 
cooditiolll, and by restoring equality of hatgaining power between ..... 
ploY"'" aod empl_-
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[Footnote 69. continued] 
To the same end, the House also accepted a re-definition of the term 

"affecting commerce" to read: Ie ••• in commerce or burdening or ob
structing commerce or the free flow of commerce, or having led or 
tending to lead to a labor dispute burdening or obstructing commerce 
or the free flow of commerce" (the same, p. 10100). The House voted 
down the committee amendment put the National Labor Relations Board 
"in the Department of Labor" (the same, p. 10106). It a1110 voted down 
several other amendments: to include agricultural workers within the 
scope of the act; to limit the right to strike; to relax the restraint 
against company unions; and to prevent "coercion by trade unions." 
The House passed an amendment providing that "units of collective 
bargaining," when defined by the Board, should not include the em· 
ployees of more than one employer. This amendment and another re.
ferring to freedom of speech were, however, removed in conference. 
The conference report was accepted by both houses of Congress on June 
27, and the bill was signed by the President on July 5,1935. 



CHAPTER X 

THE ROLE OF THE NRA 

We have described the predominant part which the 
National Labor Board played for many months in the 
interpretation and application of Section 7(a). In sub
sequent chapters, we shall deal with the National La
bor Relations Board, the various special boards estab
lished after June 1934 under Public Resolution No. 44, 
and the more important NRA industrial relations 
boards-all of which served as determining factors in 
shaping labor relations policy under the Recovery Act. 
But the full story of labor relations under the Recovery 
Act cannot be understood without allowing for the in
fluence exerted by the NRA. The NRA impinged upon 
and hampered the work of the National Labor Board; it 
tried to impose its own interpretation of Section 7 (a) ; 
it set up some machinery of its own for the adjustment 
of labor controversies; it was at all times responsible for 
the enforcement of code labor provisions. The present 
chapter briefly summarizes NRA's various activities 
along these lines and their final effects. 

1HB NRA VERSUS 1HB NtB 

The paths of the NRA and the NLB crossed from the 
very beginning. Three administrative issues were raised: 
(I) What were the jurisdictional lines between the NLB 
and the compliance boards of the NRA? (2.) What were 
the relations of industrial boards set up under NRA 
codes to the NLB? (3) What part was the NRA to play 
in the enforcement of decisions made by the National 
Labor Board? In addition to and underlying these ad-

263 
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ministrative issues was the basic question: Which of the 
two organizations was to speak authoritatively as the in
terpreter of Section 7 (a)? 

THE LINES OF JURISDICTION 

Soon after its establishment the NLB was confronted 
with the fact that local compliance boards organized by 
the NRA' were assuming jurisdiction over local labor 
disputes. Numerous complaints came to the National 
Labor Board that such boards, largely composed of em
ployers, were unfriendly to organized labor and were 
causing industrial friction instead of promoting indus
trial peace. It was partly to deal with this situation that 
the National Labor Board began forming its own system 
of regional agencies. 

The question at once arose, What was the dividing 
line between the functions of the NRA compliance 
boards and of the NLB regional boards? This issue, after 
some negotiations in Washington, was settled to the 
satisfaction of the NLB. All strikes and lockouts as well 
as all cases of alleged violation of collective bargaining 
requirements were to be handled exclusively by the 
NLB regional agencies. The local compliance boards 
were to consider only cases involving violation of code 
provisions which related to wages, hours, and other 
working conditions. 

The settlement of this issue, however, did not estab
lish a definite mcdus vivendi between the NRA and the 
NLB. On the one hand the NRA pursued a policy of 
establishing, where expedient, code boards with func
tions similar to those of the NLB. On the other hand the 
NLB, confronted with employers' defiance, found it 

I For the nature of these boards, See Charles L. Dearing and Othen, 
Tire ABC 0/ ,Ire NRA, '934, Chapl.!V and v. 
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necessary to turn to the NRA for aid in enforcement pro
ceedings. The questions raised by these developments 
called for further adjustments. 

NRA's first approved code, the cotton textile code, 
was also the first to be equipped with an industrial re
lations board-the Cotton Textile National Industrial 
Relations Board." After the National Labor Board was 
created in August 1933, it was still believed that the 
NRA might continue to form industrial relations boards 
under the codes for the separate industries. In fact, how
ever, few such boards were formed. Nevertheless, the 
question arose: What powers, if any, did the National 
Labor Board possess over such boards? 

This question was seemingly settled in favor of the 
National Labor Board by the executive order of De
cember 16, 1933. Section z(a) of the order read: 

To settle by mediation, conciliation, or arbitration, all con
troversies between employers and employees which tend to im
pede the purposes of the National Industrial Recovery Act; pro
vided, however, that the Board may decline to take cognizance 
of controversies between employers and employees in any field 
of trade or industry where a means of settlement, provided 
for by agreement, industrial code, or federal law, has not been 
invoked. 

The proviso in the order was important. It took for 
granted that the NRA might establish industrial rela
tions boards under codes, and allowed for such boards 
already in existence. But the NLB might "decline to take 
cognizance" of a dispute if the good offices of a board 
under a code had not been invoked. By inference, the 
NLB might proceed to exercise jurisdiction over a dis
pute even if the good offices of such a board had been in
voked. Whether or not to accept the jurisdiction of a 

• For organization and work of this board, tee Chap. XV. 
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code board as conclusive was left to the discretion,of the 
. National Labor Board. The latter was thus by implica
tion transformed into a superior board, although the ex

. tent of its powers over the inferiC?r boards was left unde
fined. 

NRA AS AN ENFORCEMENT AGENCY FOR THE NLB 
, On .December 14, 1933 the National Labor Board 

handed down its decision in the Budd case. The em
ployer refused to comply, with the result that on Janu
ary II, 1934 the Board turned the case over to the Na
tional Compliance Board of the NRA.' This was the 
first time that the NLB had turned to the NRA for aid 
in enforcement. Instead of treating the case as one of 
non-compliance, however, the National Compliance 
Board insisted on treating it as a labor dispute de novo, 
to be adjuclicated on the merits of the dispute. The 
Compliance Board held a hearing on January 24, 1934 
and listened to all the evidence that had earlier been 
presented to the National Labor Board. It seemed clear 
that the Compliance Board intended to act, not as an en
forcement agency for the Labor Board, but as an inde
pendent agency of administrative adjudication in labor 
clisputes. 

As non-compliance with its rulings multiplied, the 
NLB obtained from the President the; executive order 
of February I, 1934- This order empowered the Board 
to "report its determination promptly to the Adminis
trator for Industrial Recovery for appropriate action" 
whenever the Board had determined that an employer 
declined to recognize or to deal with the authorized em
ployee representatives, or was in anY, other way refus-

• For the organization and functiom of this Board, lee Dearing and 
Othe,., Tire ABC of tire NRA, Chapa. IV and V. 
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mg tG comply with the. requirements of Section·,(a). 
This provisidn, however,left the Administrator entirely· 
free to decide: (I ).whether there was cause for action; 
(2) what constituted aPI.'ropriate. action; a~d' 0) what· 
specific steps to take. . '. . 

This :was unsatisfactory to the ~ai:ion:iI Labor' Bop.-d. 
But the dissatisfaction was allayed when th¢, Presid,ept 
issued the executive order of February 23; '1934; It was 
therein provided that the Board "in its discretion" might 
report violations of Section 7 (a) and make appropriate 
recommendations to the Attorney General or to the 
Compliance Division of the NRA. "The Compliance 
Division," it was expressly laid down, "shall not review 
the findings of the Board but it shall have power to take 
appropriate action based thereon." This order enlarged 
the powers of the NLB, but it did not transform the 
NRA into an enforcement agency of the NLB. Although 
the Compliance Division could not "review the findings" 
of the NLB, it was not obliged to act upon the Board's 
recommendations. The Compliance Division was merely 
to "have power" to take appropriate action-whatever 
that meant-based on the findings of the NLB. 

The distinction between inability to review findings 
and the right to use discretion in the exercise of compli
ance powers had important practical effects. On March 
13, 1934 the NLB recommended the removal of the 
Blue Eagle from the Harriman (Tennessee) Hosiery 
Mill.' It was generally assumed, and taken for granted 
by the NLB, that the Compliance Division would act 
at once on this recommendation. But it was not until over 
a month later, on April 20, 1934 following a bitter in-

fo Because, it wu charged, the e~ployer "infringed the rights ... recog~ 
nized by Section 7(a) ... by entering negotiations in bad faith with the 
definite intention not to make any a.greement with the representatives of 
ill employ ...... (NR.I R,U4S. No. z8,..) 
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ternal controversy between the NRA and the NLB, that 
General Johnson ordered the employer's Blue Eagle re
moved. The removal notwithstanding, the NRA per
sisted in trying to reach an adjustment on its own ac
count. These efforts culminated in the negotiation of an 
agreement between the NRA and the Harriman man
agement, with the result that the Blue Eagle was re
stored on July 20, 1934" By this time the relations 
between the NLB and the NRA were no longer an issue, 
as the Labor Board had ceased to exist. 

In all, the National Labor Board, acting on the execu
tive order of February 23, 1934, transmitted five cases 
to the NRA for action: Harriman, Roth, National Lock, 
Milwaukee Electric Light, and Great Lakes Steel. In 
the first four of these cases the Blue Eagles were re
moved. In the fifth case a satisfactory adjustment was 
obtained. The Harriman and Milwaukee Electric Blue 
Eagles were later restored; the former by agreement be
tween the employer and the NRA, and the latter upon 
the recommendation of the NLB following a setdement 
of the strike. This would seem a fair record of response 
on the part of the NRA. But the reluctant spirit in which 
the NRA, under General Johnson's leadership, behaved 
in some of these cases went far to impair the efficacy of 
the Labor Board. 

PLURALISM IN COLLECTIVE BARGAINING 

From their original position on Section 7(a)-that of 
"perfect neutrality"'--General Johns~ and Mr. Rich-

• The tenns of this agreement were utterly diB'erent from the formula 
recommended by the NLB in it. deci.ion of Jan. 10, 1914. Moreover, 
the NLB was not consulted in the agreement, the only parties to which 
were the N~ as such, and the mill management. For the terms of 
agreement, see NRA Release No. 6618, July 20, 1914-

• See Chap. III, pp. 73-'1. 
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berg eventually passed to the affirmation of the doctrine 
of "pluralism" in collective bargaining. 

As related in Chapter IV, the executive order of Feb
ruary I, 1934 provided that the NLB might hold elec
tions to determine employee representatives. The Board 
was empowered to publish promptly the names of those 
representatives "who are selected by the vote of at least 
a majority of the employees voting, and have been 
thereby designated to represent all the employees eli
gible to participate in such an election for the purpose of 
collective bargaining." This seemingly implied commit
ment to the principle of majority rule. Besides, in mak
ing the order public, a subordinate official in the NRA's 
publicity department added his own comments, which 
apparently committed the government to a definite stand 
against company unions: 

The President's order is a direct result of the growing tend
ency on the part of industrial managements to build up "com
pany unions" in their plants. These unions are operated by em
ployees' representatives chosen by the employer rather than by 
the employees themselves. Frequent charges that such company 
unions are not representative of the workers but are dominated 
by the management, have been made. Typical among such cases 
are those of the Weirton Steel Company and the Budd Company 
of Philadelphia.' 

Anti-union employers, displeased with the implica
tion of majority rule in the order, were outraged by the 
accompanying comments. The Iron and Steel Institute 
issued a statement attacking both the order and the 
NLB and defending the validity of employee repre
sentation plans. Mr. Emery of the National Association 
of Manufacturers hastened to obtain an interview with 
the Administrator. On February 3, 1934 General John-
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son and Mr. Richberg, to soothe the aroused employers, 
issued a joint public statement on behalf of the NRA, in 
which they made the following points: 

(I) The executive order provides a method whereby any 
-specific group of employees may select, by majority vote, repre
sentatives empowered to act for the majority of that group. 

(2) This does not restrict or qualify the right of minority 
groups or of individual employees to deal with their employer 
separately. 

(3) Section 7(a) permits minority as well as majority groups 
to organize, select representatives, and bargain collectively. 

(4) The Richberg-Johnson joint statement of August 24, 
1933-that the terms open and closed shop are excluded from 
the vocabulary of NRA-still holds and is not modified by the 
executive order. 

(5) The order's purpose is to provide a definite workable 
method whereby the majority of any group of employees may 
select their representatives, who will thereupon be entitled to 
recognition as representatives of the majority of the employees 
eligible to vote. 

(6) Because it is impOSSIble for employers to conduct un
limited negotiations with employee representatives, and for the 
NLB to hold unlimited elections for the benefit of a multitude 
of minority groups, it is practically important to provide some 
method of ascertaining the majority will; which the executive 
order does. 

(7) But this, a matter of practical convenience, does not ex
clude the exercise of their rights by minorities and/or by indi
vidual workers. 

(8) The order does not require the employer to sign a con
tract with the representatives of his employees, for "the right 
of collective bargaining is not the right to obtain a specific con
tract." 

( 9) The order is not intended to favor the trade union at 
the expense of the company union, but to "insure that the choice 
be free; not to induence the choice between any particular forms 
of employee organization.'" 

• For full tnt, lee NRA Reluu No. 3125, Feb. 4t 191 .. 
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Most significant in the Johnson-Richberg statement 
was the attitude it took on majority and minority rep
resentation. In their interpretation, Section 7 (a) per
mitted the co-existence of a multiplicity of labor organi
zations each engaged separately in collective bargaining 
on behalf of various groups of workers employed in the 
same industrial units. Each such organization, in its rep
resentative capacity, was entitled to the same rights as 
any other. Each such organization might negotiate a 
separate agreement covering its own members, which 
might differ from agreements made by other groups as 
to wages, hours, and other working conditions. 

The Johnson-Richberg interpretation of Section 7(a) 
made all elections under the Reading Formula more or 
less purposeless. That the Johnson-Richberg statement 
ran counter to the trend of its own formulae on collective 
bargaining, the National Labor Board took the first op
portunity to make clear. Issued on March I, 1934, the 
Denver Tramway decision clarified the doctrine of ma
jority rule. Issued on March 8, 1934. the Hall Baking 
decision specified the right of representative labor or
ganizations to make collective agreements. These de
cisions, particularly the former, put the NLB squarely 
in opposition to the NRA. 

The automobile settlement made by the President on 
March 25, 1934· provided for proportional representa
tion by separate groups of workers and for collective bar
gaining by works councils. It was thus interpreted by 
many as a triumph for the NRA and for its version of 
the meaning of Section 7{a). Taken in connection- with 
the loss of influence by the NLB, it seemed that the NRA 
was going to assume a new and leading part in the ad
ministration of Section 7(a). As a matter of fact, the 

• For detail. _ Chap. XIn, pp. 3H-S8. 
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automobile settlement of March 2S was not wholly in 
accord with the Johnson-Richberg statement of Febru
ary 3,1934. Moreover, the pressure of events which led 
to the passing of Public Resolution No. 44 had as its 
consequence a diminution in the role of the NRA in the 
adjustment of labor relations and a return to the doc
trines of the NLB. 

JURISDICI'ION OVER LABOR DISPUTES 

As already noted, the first code approved by the NRA 
(the cotton textile code) established an industrial rela
tions board.'· Although this board was at first supposed 
to deal with "stretch-out" problems alone, it soon ex
tended its functions to the consideration and settlement 
of all labor disputes in the industry. With this board as 
an example, it was thought by some that the NRA might 
well establish similar boards under each and every 
code." 

A second industrial relations board was established 
under the bituminous coal code, approved on September 
18,1933." The main reason for its creation was the de
sire of the United Mine Workers to supplement the 
union machinery for the adjustment of industrial dis
putes in the territory newly organized under the code. 

For several months afterward the NLB continued to 
build up its system of regional boards,,,and was clearly 
aiming to centralize under its jurisdiction the adjustment 
of all collective bargaining disputes. Nevertheless, a few 
staff members of NRA's Labor Advisory Board became 

• For an analysis of this Board, see the di5MJssion in Chap. XV. 
U The President intimated thiJ possibility in hit statement of Aug. S, 

'91}. See Chap. IV, p. 9'. 
P For organization and function. of this board, lee the dilt"1JJS:on in 

Chap. XV. 



THE ROLE OF THE NRA 273 

propagandists for the idea of industrial relations boards 
under codes. They pressed the idea at the informal con
ferences held during November and December 1933 
by various NRA staff members, at which provisions for 
a so-called model code were discussed, The proponents 
of such boards argued that they were necessary to real
ize the objectives of Section 7(a); that in ,unionized in
dustries they would give governmental sanction to the 
existing machinery of co-operative action; that in non
unionized industries they would promote the growth of 
self-organization, and make for an orderly settlement of 
disputes. 

For the time being, however, these ideas fell upon 
barren ground. Those in the NRA who represented the 
point 'of view of employers distrusted such boards as 
an entering wedge of trade unionism. At the same time 
many of the A. F. of L. members of the Labor Advisory 
Board feared that to set up such boards in non-unionized 
industries would check the growth of trade unions and 
promote company unions. 

Thanks in part to these conferences, however, the 
NRA formulated a provisional general policy on han
dling labor disputes and complaints. On January 22, 

1934 the NRA issued Bulletin NO.7, a "Manual for the 
Adjustment of Complaints by State Directors and Code 
Authorities," intended to guide those entrusted with 
compliance and to demarcate labor dispute functions be
tween the NRA and the NLB. The administrative 
scheme outlined in the manual rested on a distinction 
between labor complaints and labor disputes. A com
plaint was defined as involving "a violation of the labor 
provisions of a code" j a labor dispute as "a situation 
where a strike or lockOUt exists or is threatened-or a 
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complaint which because it primarily involves Section 
7(a) of NIRA may lead to a labor dispute."" 

Labor complaints with regard to wages, hours, and 
other working conditions, according to the manual, fell 
entirely within the province of the NRA Compliance 
System and were to be handled in the ordinary way: in
vestigation, adjustment if possible, and eventual refer
ence to the national headquarters in Washington. For 
labor disputes, two procedures were recommended. In 
codified industries where machinery for administering 
industrial relations was in force, labor disputes were to 
be handled through such machinery rather than by the 
National Labor Board system. State directors of com
pliance were instructed to refer labor disputes to "the 
appropriate industrial adjustment agency," and only if 
none "is authorized to handle labor disputes, to the ap
propriate regional labor board of the National Labor 
Board."" 

In accordance with this distinction, the manual recom
mended the setting up by code authorities of separate 
agencies for labor complaints and labor disputes. "If an 
industry desires to adjust its own labor complaints," it 
read, "it must provide adequate adjustment machinery. 

II NRA Bulletin NO.7, p. 5. This distinction W3I not entirely logical. 
Any complaint of the violation of a code labor provision mUJt necessarily 
involve Sec. 7 (a). Provision. (,) and (.) of the "Clion provide for 
collective bargaining while proviaion (3) require. the employer to com
ply with the wages, hours, and other working conditiolll set forth in hi, 
code. Hence the unsatisfactory character of the distinction. Ordinarily, 
however, Sec. 7(a) is taken to mean provisioDl (I) and (2) thereof. 
The wage and hour requirements of provision (3) are Dot ordinarily 
considered a part of Section 7(a) • 

• The same, p. 12. The manual cautioned that "very few indUltriea 
are organized at this time along linea suitable to adjustment and fact 
finding in this type of case. Complainb of violations of labor provisions 
should not be referred to industrial adjustment agencies unlees the inter .. 
.... of the emplo)"ee are adequately protected [that is by bi.partisan 
representation]." (The same, p. S.) 
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••• A labor complaints committee shoUld. be Qrganized." 
Such a committee, to be acceptable, was to have an equal 
number of representatives of employers and employees, 
who would choose an additional member as chairman. 
The employer representatives might be appointed by the 
code authority subject to approval by the NRA. The em
ployee members must be chosen "in such manner that 
all employees in the industry may be represented as 
fairly as possible." Appointment by the President or by 
the Administrator "upon the recommendation of the 
Labor Advisory Board" was one method specifically 
suggested. 1li An industry which desired to adjust its own 
labor disputes (subject to any regulations which may be 
issued by the National Labor Board or by the Admin
istrator), the manual further instructed, "should set up 
a labor disputes committee" of a bi-partisan character 
similar to that of a labor complaints committee." The 
manual abstained from suggesting any specific procedure 
to be pursued in the adjustment by such committees of 
labor disputes, but went into considerable detail in 
setting forth the proper procedure for handling com
plaints. The following instruction was significant: 

If at any time in the adjustment of a complaint, a situation 
develops where. there is a threatened or actual stnl<e or lockout 
the complaint, together with a report of all action taken thereon 
to date and of all other pertinent facts, will be referred direct 
to the appropriate industria) adjustment agency if one has been 
authorized to handle labor disputes, or if not, to the appropriate 
regional labor board of the National Labor Board." 

Despite the issuance of the manual, no active steps 
were taken for widespread setting up of labor tribunals 

"The same, p. 24-
II The 1lUDe, p. 24_ 
II'The 1&IDe, p. 31• 
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under NRA auspices until late in March 1934. On 
March 30, the Administrator issued Administrative 
Order X-12, the evident intent of which was to im
plement each NRA code with its own machinery for ad
justing labor disputes (collective bargaining) as well as 
labor complaints (wages and hours)." Two important 
developments preceded the promulgation of the order: 
( 1 ) Early in March the NRA had staged a Code Author
ity Conference. The first fruits of this conference were 
considerable activity along the lines of organizing code 
authorities for effective performance of their functions. 
(2) On March 25, 1934 the President concluded the 
automobile strike settlement, resulting in the establish
ment of the Automobile Labor Board-a staggering 
blow to the authority and prestige of the NLB. General 
Johnson's active participation in negotiating the settle
ment seemed to indicate that the NRA would henceforth 
playa dominant part in adjusting collective bargaining 
disputes over and against the NLB and the Department 
of Labor. 

Administrative Order X-12 called for the immediate 
establishment of both labor complaints and labor dis
putes committees in each and every codified industry. 
Industries operating under approved codes which con
tained express provisions for establishing an agency or 
agencies to deal with both types of labor matters were 
instructed to put these provisions into effect at once. 
Some codes, the order recognized, provided for agencies 
with jurisdiction over labor complaints alone; some for 
agencies with jurisdiction over labor disputes ex
clusively. In either case, the industry was instructed to 
establish both types of agencies, regardless of the ex
press provisions of the code. If the approved code con-

-For text of the order, tee NRA Reluse No. 4'52, Mar. 3-, 191 ..... 
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tained no provisions on the subject, then the industry 
was "requested immediately to proceed to create an in
dustrial relations committee to handle both labor com
plaints and labor disputes." Finally, after establishing 
these committees, industries were to be governed by the 
suggested procedure and standards set forth in Bulletin 
NO·7· 

If Administrative Order X-IZ had taken effect, it 
would have meant a proliferation of industrial relations 
boards which would have smothered the NLB and its 
regional agencies. But the order proved to be little more 
than a scrap of paper. This was due in part to the atti
tude of the Labor Advisory Board of the NRA, which 
Board saw no merit in an indiscriminate multiplication 
of boards. Above all, the Labor Advisory Board was 
skeptical about the establishment of any such apparatus 
in non-unionized industries. It wanted to be certain that 
the boards would be bi-partisan in character, that the 
labor members would be chosen only with its approval, 
and that the boards would not be granted any powers 
of compulsory arbitration"· In the course of time, the 
Labor Advisory Board received satisfactory reassurances 
and withdrew its open opposition. It continued, never
theless, to manifest a cautious and reserved attitude. 
Despite the £act that employers' opposition to labor 
boards diminished somewhat after the automobile set
tlement, Order X-IZ remained practically without 
effect. 

The passage of Public Resolution No. 44 changed the 
situation out of which Order X-n arose. This resolution 
transferred the function of adjudicating labor disputes 

• The Labor Advisory Board at one time circulated an office order 
instructing itl advisen to oppose, for the time being, all proposals looking 
toward the establishment of industrial relations boards under codes. 
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under Section 7 (a) 'to a series'of special boards which 
. were soon established; above all to the National Labor 
Relations Board: CI~arly and definitely, the NRA was 
being relegated to 'a secondary place in the field of labor 
relations and in the settlement of labor disputes. 

The NRA recognized the new situation in Admin
istrative Order X-69 of July 29,1934, which attempted 
to adapt some of the ideas contained in Order X-12 to 
the new state of affairs. Administrative Order X-69 dis
tinguished more clearly than before between labor com
plaints and labor disputes. Labor complaints were said 
to involve alleged violation of the maximum hour and 
minimum wage provisions of the codes; and disputes to 
be based on alleged violations of Section 7 (a) of the 
NlRA involving actual or threatened strikes or lock
outs." On the basis of this distinction, Order X-69 out
lined separate methods of procedure for handling com
plaints and disputes. Code authorities were not author
ized to deal with any labor complaints other than those 
voluntarily registered with it. To enjoy the right to 
handle labor complaints, a code authority must first sub
mit a plan of procedure to be approved by the NRA. All 
code authorities'which had not already done so were re
quested to submit plans of this character. Labor com
plaints, it was suggested, might be handled either by 
bi-partisan employer-employee committees or by a com
mittee of neutral members. The Administrator reserved 
the powers of approval and disapproval over the or
ganization and personnel of these committees. Code au
thorities were also requested to give serious considera
tion to the possibility of forming labor complaints com
mittees to enjoy jurisdiction over related but separate 

• The distinction is tel: fonh, not in the order iuelf, but in the ac
companying rdease. 
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code industries. The-oi-der further promised that if any , 
industry preferred to 'route Iabor complaints through-the 
NRA Compliance Division, such rc;'queSt would be con-
sidered on its merits. .. 

The most significant departure was contained in the 
provisions bearing on the adjustment of labor disputes. 
(I) All existing NRA code boards theretofore author
ized to handle labor disputes were exempted from the 
force of the order. (2) It was stressed that the NRA did 
not require any industry to establish a labor disputes 
board if the industry itself did not desire to do so. Any 
code authority which did desire to establish such a board 
for its industry was instructed to study Public Resolu
tion No. 44 and Executive Order No. 6763, providing 
for the establishment of the National Labor Relations 
Board. Before any board could be set up under a code, 
the industry must consult with both the Administrator of 
the NRA and the NLRB. (3) It was emphasized that 
the NLRB had potential power of review over the de
cisions of all code boards established to settle labor dis
putes. It was noted in this connection that all code 
boards, those already in existence as well as those which 
might be created in the future, might be designated as 
special boards pursuant to Public Resolution No. 44." 

With the adoption of Order X-69, the NRA prac
tically dissociated itself from ,control over labor disputes. 
Its various labor disputes boards in existence at the time 
the order was issued~the cotton textile, automobile, and 
bituminous coal tribunal!r-might continue to function 
for the time being. But they were potentially subject to 
the NLRB, which might decide at any time to bring any 
or all of them within the orbit of its own system. No new 
boards of this character could be brought into being un-

a For text of Order X-69, see NRA R.utU. NQ_ 6849, July '9, '9]4-. 
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less the NLRB was first consulted. Practically, this 
meant that the NRA had been relieved from concerning 
itself with questions of collective bargaining." 

FACTORS OF NRA POLICY 

Any explanations of the NRA's efforts to build up a 
labor relations program must begin by emphasizing the 
dominant part played in the NRA by the Administrator 
during the entire period here considered. In his eagerness 
to extend the jurisdiction of the NRA to all labor con
troversies, he disregarded the claims of the NLB and 
the traditional influence of the Department of Labor." 
Had he won the support of organized labor and of his 
own Labor Advisory Board, his idea of giving the NRA 
complete jurisdiction over collective bargaining issues 
might have had some chance. But, according to the ex
pressed view of trade union leaders and sympathizers, the 
Administrator was moved by a bias against organized 
labor. Union leaders and sympathizers resented his pro
nouncements on Section 7(a), on the closed shop, and on 
trade unions; his actions in all the cases in which Section 
7 (a) violations were involved, particularly the Budd and 
Harriman cases; his behavior in the automobile strike, 
the cotton textile strike, and in the steel controversy. By 
friends of organized labor these actions were taken to 
indicate a temperamental incapacity to pursue that neu
trality which he declared to be the right policy of the 

• Later developments arc discussed in Chap. XI . 
• Until his retirement, General JohntoD wu in the habit of projecting 

himself into all strike situation •. He intervened, by acta or words, in 
the threatened automobile mike (March J934), the threatened steel Jtrike 
(june 1934), the San Francisco general Itcike (summer 1914), the 
Chicago Stockyards' strike (summer 1934), and the nation-wide tatile 
strike (September 1914). Each JUch intervention Wat melodramatic and 
as a rule embroiled the Administrator with trade union leaden. 



THE ROLE OF THE NIU 281 

government. As time went on, feeling against him became 
more and more intense, until the A. F. of L. unions be
came insistent on his resignation." 

It is doubtful whether the NRA could ever have be
come an efficient agency for the handling of disputes 
under Section 7{a). It was animated by the purpose of 
turning out codes of fair competition as rapidly as pos
sible. The President's Re-Employm~t Agreement was 
but an expedient. The true objective was the complete 
codification of trades and industries. In the process of 
formulating codes the NRA found it necessary to enter 
into compromises. Bargains had to be driven with em
ployer associations and with labor organizations. This 
involved the NRA in entanglements and commitments 
which disqualified it from functioning as an impartial in
strumentality in the field of collective bargaining dis
putes. Moreover, had the NRA wished to exercise juris
diction over Section 7{ a), it would have had to assume a 
definite attitude on the statute. Whatever its stand, it 
was bound to have offended either employers or em
ployees. The result would have been a weakening of the 
bargaining tactics and procedures which were funda
mental to NRA's success as a speedy maker of codes. 
Even as it was, the efforts of General Johnson and Mr. 
Richberg to interpret Section 7{a) resulted, principally, 
in antagonizing the trade unions; and in awakening 
among the unions a suspicion of the NRA, not only as a 
tribunal of collective bargaining, but also as an agency 
for the formulating of code labor provisions. 

Had the NRA truly succeeded in establishing its 
jurisdiction over labor disputes, it would have been even 
more rent by internal dissension than was the NLB; 

• Such demands were expressed publicly following his intervention 
in the national textile strike. 
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and for the same reasons. The Labor Advisory Board, 
composed of trade union leaders and of persons selected 
for their sympathies toward ideals of organized labor, 
did not see eye to eye with the Industrial Advisory 
Board, composed almost entirely of "big business" lead
ers, most of them representatives of open-shop indus
try. Within the NRA as a code-making mechanism, this 
divergence expressed itself in disagreements concerning 
the content of the labor provisions of codes. Had the 
NRA been successful in claiming the field of labor dis
putes for its own province, the Labor Advisory Board 
and the Industrial Advisory Board would have pulled in 
two opposite directions, in the same manner as the labor 
and industry members of the NLB. 

The constant antagonism between the Administrator 
and the Labor Advisory Board was perhaps the chief 
reason why the Board obstructed the Administrator's 
efforts to transform the NRA into an agency for apply
ing Section 7 (a) to labor disputes. The trade unions, 
whose interests the Labor Advisory Board represented, 
were satisfied with the doctrines evolved by the NLB, 
but dissatisfied with the doctrines evolved by Messrs. 
Johnson and Richberg. The trade unions saw no reason, 
therefore, to disturb the NLB in its labor dispute activi
ties, and to push the NRA's jurisdictional claims. 

Backed up in this attitude by the Labor Advisory 
Board, the trade unions were distrustful of the system 
of code administration which was springing up under the 
NRA. As code was added to code, it became apparent 
that the NRA's concept of "industrial self-government" 
was limited; membership on code authorities, with rare 
exceptions, was restricted to employers. In short, from 
the trade union point of view there developed a system 
of industrial self-government which was synonymous 
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with self-government of and by, if not also for, em
ployers. The NRA would not recognize the validity of 
the trade union argument that industrial self-govern
ment should mean a complete partnership between labor 
and industry, that organized labor should enjoy an equal 
role in code administration with organized industry'" 

Accordingly, the trade unions believed it would be 
dangerous to set up labor boards and committees in con
junction with the administrative agencies established by 
the NRA. Trade union leaders scented a danger that 
code authorities would exercise jurisdiction, via commit
tees and boards, over collective bargaining issues. So far 
as such committees and boards could be .regarded as 
agents of the code authorities, the trade unions felt it 
would be a case of empowering employers to sit in judg
ment on themselves; One party would be at the same 
time defendant, advocate, and judge. From organized 
labor's point of view, industrial relations boards under 
code machinery were not a promising arrangement. 

Another factor in blocking the claims of the NRA 
over labor disputes was the attitude of the Department 
of Labor. From the beginnings of the RecQvery Act; the 
Department was forced into the background by the new
er and more vigorous emergency agencies. The formula
tion of labor standards, as a field of code-making 
activity, was controlled by the NRA; the adjustment of 
labor disputes, under Section 7(a), by the NLB. But the 
NLB early worked out a modus vivcndi in which proper 
allowance was made for the Labor Department's tradi
tional jurisdiction over conciliation and mediation. 
Moreover, on the subject of the rights and duties of 

• The furthest NRA was willing to go OD general principles was to 
Dame "labor" as well as ccconsumer" advisers to assist the Administration 

-=mben of code authorities. NRA Rellase No. fZS2, Mar. 31, 1934. 
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collective bargaining, there is reason to suppose that the 
Sectetary of Labor was more of one mind with the chair
man of the NLB than with the Administrator of the 
NRA. In any event, the NLB and the Department of 
Labor entered into close working arrangements, forming 
as it were separate parts of one mechanism for adjusting 
labor disputes. No such relationships were established 
between the Department of Labor and the NRA, al
though both agencies co-operated in the handling of 
many specific problems. The Department's weight, 
when it came to the jurisdictional struggle between the 
NRA and the NLB, was therefore thrown behind the 
latter body. Secretary Perkins spoke in behalf of the 
principles underlying the Labor Disputes bill submitted 
by Senator Wagner, and played an important part in 
drafting Public Resolution No. 44. When the new Na
tional Labor Relations Board came into being, it was cre
ated "in connection" with the Department of Labor. 
Thus, the Department of Labor reasserted some of its 
traditional authority in the field of labor relations policy 
over against the NRA. 

THE FINAL SCHEME 

By late May 1935 the Recovery Act machinery for 
handling labor complaints and labor disputes had as
sumed extensive proportions, and was intricate and quite 
confusing to the observer. In a broad sense, after mid
summer 1934 labor complaints fell within the jurisdic
tion of the NRA; disputes within that of the National 
Labor Relations Board. But in actual detail, affairs were 
hardly as simple as this generalization might suggest. 

So far as complaints were independent of strike com
plications, they were matters to be handled by the ap
paratus of the NRA Compliance Division. Where the 
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complaints arose under codes not equipped with appara
tus to deal with labor violations, the Compliance Di
vision instrumentalities exercised jurisdiction all the way 
through-in the field, in the district agencies, and in 
Washington headquarters-and by investigation, ad
justment if necessary and possible, and Blue Eagle dis
cipline as the last resort. When complaints arose un<;ier 
those few codes where adjustment apparatus was func
tioning, the Compliance Division machinery swung into 
a,ction only after the labor complaints committee or in
dustrial relations board had failed to work out a satis
factory settlement. 

But many complaints were in fact complicated by 
strike situations, thus verging into disputes. At the same 
time, many labor disputes centered around the collective 
bargaining requirements of Section 7(a) and had noth
ing whatever to do with the wages and hours prescribed 
by the codes. Controversies of this character were han
dled by a number of industrial relations boards, some of 
them attached to NRA codes, others based on Public 
Resolution No. 44, including the National Labor Rela
tions Board and its regional affiliates. How far, if at all, 
the NLRB could be regarded as a "supreme court" was 
exceedingly doubtful. One point only was certain. To 
secure Blue Eagle discipline on their rulings relating to 
collective bargaining requirements, all the industrial re
lations boards had to turn to the NRA Compliance Di
vision." 

There were four joint resolution boards: the National 
Labor Relations Board itself; the National Steel Labor 
Relations Board; the Textile Labor Relations Board; 

II We here leave out of account, because it would complicate the story 
further, the Petroleum Labor Policy Board. Attached to the Petroleum 
AdministratioD, this board had nothing to do either with the NRA or 
the joint molution. It bandied both labor complaints and labor diaputea. 
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and the National Longshoremen's Board (whose con
tinuing existence was somewhat theoretical). All four 
were agencies orientated toward collective bargaining. 
Only with respect to the textile board was it clear that 
the NLRB enjoyed powers of review. None of the 
boards, except the textile tribunal, handled complaints in 
the strict sense. 

Attached to codes, there were three NRA industrial 
relations boards expressly authorized to deal with col
lective bargaining, that is, in the strict sense, 7 (a) con
troversies. These were the bituminous coal, automobile 
manufacturing, and daily newspaper tribunals." At one 
time it might have been argued that each of these boards 
was subordinate to the NLRB. This could no longer be 
maintained, however, for the President had instructed 
the NLRB not to interfere, either originally or on re
view, in the work of such tribunals." At least two of the 
boards---the coal and automobile tribunals--handled 
complaints as well as disputes. 

Some NRA codes were equipped with joint confer
ence apparatus within whose jurisdiction apparently fell 
labor complaints pure and simple. Such were the ar
rangements under the coat and suit, dress manufactur
ing, men's clothing, cotton garment, men's neckwear, 
infants' and children's wear, burlesque theatrical, brew
ing labor, cigar manufacturing, commercial relief print
ing Zone 16, and advertising typography codes. Occupy
ing a shadowy and amorphous zone between committees 
(complaints) and boards (disputes) were the arrange
ments for dealing with labor problems under the codes 
for the electrotyping and stereotyping, photo-engraving, 
shipbuilding and ship-repairing, textile print-roller en-

.. We coant the several bituminous coal board. at ODe. 

-Scc Chap. XI, pp. 3.6-'7. 
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graving, importing, and printing ink industrie&--5ix in 
all. The constructon code was implemented, mostly "on 
paper," with special and elaborate joint conference ar
rangements which were independent of complaints and 
disputes alike in the sense that these terms were under
stood by the NRA. Two other proposed boards or com
mittees-for trucking and household goods storage and 
moving-were not yet established, from all that could 
be learned. At least three boards or committees--for 
lumber, rubber, cleaning and dyeing-had expired, if in
deed they ever had been active. 

In sum, less than 25 of almost 800 basic and supple
mentary approved codes were equipped with machinery 
attached directly to the NRA for dealing with labor 
complaints, labor disputes, or both. And much of this 
machinery, from all that could be learned, was virtually 
inoperative. We shall consider these boards (and com
plaints committees to a lesser degree) in the remaining 
chapters of our study." 

• The data summarized above were gathered from a variety of BOurces, 
principally from material. compiled by staff memben of the Labor 
Advisory Board, the National Labor Relations Board) and the Post-Code 
Analysis Unit of the NRA Research and Planning Division. The structure 
and operations of the various boards are dealt with in the lubsequent 
chapten. For a summary treatment, aee Leverett S. Lyon and Othen. 
Tiu NaJional ReC()fUery Atlminisll'atio", 1935, qtap. XVII. 
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CHAPTER XI 

THE NATIONAL LABOR RELATIONS 
BOARD 

In the general scheme of new agencies for dealing 
with industrial relations under Section 7 (a), the National 
Labor Relations Board held a key position, even more im
portant than that held by its predecessor, the National 
Labor Board. The NLRB was the potential source 
of a new "common law" on collective bargaining by 
which the legal foundations of industrial relations in the 
United States may some day be recast. It was also the 
potential supreme arbiter over the activities of all other 
Recovery Act boards in the field. We must therefore 
first consider the NLRB before passing to an analysis of 
the other labor relations boards which concerned them
selves with Section 7(a). We shall examine in turn the 
Board's powers and jurisdiction; its organization and 
functions; its contributions to the theory of Section 7 (a) ; 
and some of its principal operational problems. The story 
is carried no further than May 27, 1935, when the 
United States'Supreme Court ruled unanimously that 
the NRA codes were unconstitutional. 

POWERS AND JURIsorCfION 

On June 29, 1934 the President issued an executive 
_ order providing for the establishment "in connection 

with the Department of Labor" of the NLRB as the 
successor of the NLB.' The creation of the one and the 
abolition of the other board became effective on July 9, 
1934- This executive order was issued in reliance upon 
Public Resolution No. 44, the story of whic1l"'was related 

J Executive Order No. 6763_ 
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in Chapter IX. The powers and jurisdiction of the 
NLRB were thus based, in general outlines, upon this 
resolution, and in specific details upon the executive 
order.' These powers and jurisdiction may be summed 
up as follows: 

( I) The Board could investigate any and all labor 
disputes which arose under Section ,(a) of the Recov
ery Act or which affected interstate commerce; (2) it 
could order elections among any groups of employees 
-whenever such elections appeared to be "in the public 
interest"-to determine through secret ballot by what 
persons or organization the employees wished to be rep
resented for purposes of collective bargaining; (3) it 
could hold hearings and issue findings of fact in all cases 
involving alleged violations of Section ,(a); (4) it 
could, subject to presidential approval, lay down rules 
and regulations necessary to carry on its investigatory 
activities and to assure freedom from coercion with re
gard to elections; (5) it could recommend to the Presi
dent rules and regulations relating to collective bargain
ing, labor relations, and labor representation, to be pre
scribed by the President in reliance on the powers 
granted to him by Section IO(a) of the Recovery Act; 
(6) it could act as a tribunal of arbitration upon volun
tary joint submission. 

With regard to labor elections, but to no other subject 
matter of its activities, the Board had the power to sub
poena witnesses, take testimony under oath, and issue 
orders which were reviewable or enforceable by the fed
eral courts in the same manner as an order of the Federal 
Trade Commission. Any person who knowingly violated 
Board rules (approved by the President) bearing upon 
the investigation of labor disputes or coercion in elections 

11 Both the resolution and the order are quoted in full iD Dlcisiom 01 
.he NLRB (July-December 1934), pp. v-vi, vii-ix. 
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was liable to a fine of not more than $ I ,000, or imprison
ment for not more than one year, or both. In all other 
matters the Board had to rely for enforcement discipline 
on the NRA and the Department of Justice. 

The executive order specified the relations of the 
NLRB to other boards growing out of the Recovery Act. 
In view of the importance of this relationship and of the 
controversies which it aroused, it may be best to quote 
Sections 3(a) and 4(c), which are directly pertinent. 
Section 3(a) authorized the Board as follows: 

I. To study the activities of such boards as have been or 
may hereafter be created to deal with industrial or labor rela
tions, in order to report through the Secretary of Labor to the 
President whether such boards should be designated as special 
boards and given the powers that the President is authorized to 
confer by Public Resolution 44. 

2. To recommend, through the Secretary of Labor, to the 
President, the establishment, whenever necessary of "regional 
labor relations boards" and special labor boards for particular 
industries vested with the powers that the President is author
ized to confer by Public Resolution 44. 

3. To receive from such regional, industrial and special boards 
as may be designated or established (in accordance with 1 and 
2) reports of their activities and to review or hear appeals from 
such boards in cases in which (I) the board recommends review, 
or (2) there is a division of opinion in the board, or (3) the N a
tional Labor Relations Board deems review will serve the public 
interest. 

Section 3(a), it would seem, constituted the NLRB as 
a "Supreme Court" over all other joint resolution boards 
subsequently established.' At the same time, Section 3 (a) 
defined a procedure whereby the NLRB might disestab
lish any co-existent labor board in order to reconstitute it 

• The National Steel Labor Relation. Board (_ Ch"l'. Xli) and the 
Longohoremen" Board (see Chap. XV) were established prior to the 
NLRB. Whether the NLRB could review decillions of either of these 
board. wu at all times an open and doubtful question. 
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as a joint resolution tribunal. These two features of Sec
tion 3(a), taken together, formed a possible basis from 
which a single and uniform system of labor boards under 
the Recovery Act might have been projected. The pos
sibility was destroyed, however, through informal action 
taken by the President late in January 1935, by which 
the newspaper, automobile, and certain other NRA code 
boards were taken out of the NLRB's scope of power.' 

Section 4(c) was also highly significant in connection 
with problems which arose out of the existence of "joint 
resolution" boards and NRA code labor boards. This 
section read as follows: 

The National Labor 'Relations Board may decline to take 
cognizance of any labor dispute where there is another means 
of setdement, provided Jor by agreement, industrial code, or 
law which has not been utilized. 

The phrase "may decline to take cognizance" was per
missive, not mandatory. It apparently conferred upon 
the NLRB discretionary power to intervene or not to 
intervene in any labor dispute which might otherwise 
have been routed through an NRA code labor board or a 
joint resolution board. But this was disputed by NRA 
authorities and the newspaper publishers in the so-called 
Jennings case." Finally, as we shall see, the President 
ruled against the NLRB and it was forbidden to inter-

• See pp. 3.6-'7 • 
• For a full discussion of thil problem, tee the. Board'. decision in 

the Jennings ca.te (No. 19S, decided Dec. ], 1914, dnned, Dec. u, 
1934). Relying on Sec. 4(C), the Board decided that it had authority 
to adjudicate in a discrimination case, notwithstanding that the case 
had Dot been submitted, as it might have been, to the Newspaper In~ 
dwtrial Board. The NRA, in the penon. of Mr. Richberg and Mr. 
Blackwell Smith, argued that the NLRB had DO jurisdiction over the 
case; further, that the intervention of the Board wu contrary to the 
tenDS of the newspaper publishing code. After the NLRB had turned the 
matter over to the NRA Compliance Division with the recommendation 
,hat the employer be deprived of his Blue Eagle, .he President inter
fered and the matter was dropped.. 
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vene, originally or on review, in cases arising under codes 
equipped with a board empowered to make "final adjudi
cation." 

Whatever right of intervention the NLRB mayor may 
not have had, it had autonomous power over such cases 
as properly fell within its jurisdiction. Whenever the 
Board took jurisdiction over a case, no other agency in the 
executive branch of the government could intervene; and 
. all findings of facts or orders issued by the Board in any 
case or controversy were final and not subject to review 
by any person or agency in the executive branch of the 
government. This meant that the NLRB was free from 
the Department of Labor. It also meant that the NRA 
Compliance Division was disqualified from initiating in
dependent investigations into controversies on which the 
NLRB had already passed. 

ORGANIZATION AND FUNcrIONS 

The National Labor Relations Board, to quote from 
the executive order, was established "in connection with 
the Department of Labor." It was nevertheless independ
ent of the Secretary of Labor, who, besides making the 
facilities of the Department available to the Board, acted 
as the medium by which its recommendations were trans
mitted to the President. 

The NLRB, with offices in Washington, consisted of 
three impartial members, each appointed by the Presi
dent at a compensation of $10,000 per year. No member 
of the Board might engage in any other business, voca
tion, or employment." The NLRB might use the services 

• The three original members of the Board were: Lloyd Garrison, dean 
of the Law School at Ibe University of Wisconsiol Harry A.. Millis, chair
man of the Department of Economics at the University of ChicagoJ and 
Edwin S. Smith, former commissioner of labor and industries of Massa .. 
chuoet ... Mr. Garritoo rosigned 00 Nov. 16, 1934. H. was replaced by. 
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of the staff of the Department of Labor, but it also had a 
staff of its own. This staff was composed of a legal division 
at the head of which stood the general counsel to the 
Board (Mr. Calvert Magruder); a number of examin
ers who acted as mediators and conciliators; a few re
search and statistical experts, and clerical employees. 
There was also an executive secretary (Mr. Benedict 
Wolf). 

Heading up into the National Board, and subject to 
its authority, was a nation-wide system of 17 regional la
bor boards, each functioning within its proper district. 
This regional set-up was substantially the same as that 
which prevailed under the National Labor Board, save 
for a few territorial readjustments. Some regional boards 
for reasons of administrative convenience had more than 
one office.' Each regional board was in charge of a re
gional director. In some districts, one or more associate 
directors were named. The functions of the director and 
his associates were to engage actively in mediation; to see 
that cases were promptly and efficiently heard and dis
posed of and that full and complete records of every hear
ing were made, so that in case of review by the Board the 
case might be finally disposed of without additional testi
mony in Washington.· Attached to the regional boards 
were examiners, who exercised the functions described 

Francis Biddle of Philadelphia, an attorney, who waa still chairman 
when this book went to press. 

T Iq all, 24 offices were distributed amoog the J 7 regional labor 
board distri~ as follow.: First District, Boston; Second, New York 
City; Third, Buffalo; Fourth, Philadelphia and Pittsburgh; Fifth, Balti· 
more; Sixth, Atlanta; Seventh, New Orleal1J; Eighth, Cleveland, Toledo, 
and Detroit; Ninth, Cincinnati; Tenth, Chicago, Indianapolil, and Mil
waukee; Eleventh, Minneapolis; Twelfth, St. Loui. and KaIlSd CitYf 
Thirteenth, Fort Worth; Fourteenth, Denver; Fifteenth, Los Angeles; 
Sixteenth, San Francisco, Seventeenth, Seattle and Portland . 

• F""",;o ... 0/ ,he NLRB lind ,he RegiD"," Lobor Bo,,,,II, dittributed 
by the NLRB, Oct. ]1, 19]4> II (c). Thil publication will be referred 
to hereafter III Functions. 
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above under the supervision of the directors. Each re
gional board had the services of one or more panels, ap
pointed by the NLRB and consisting of representatives 
from labor, industry, and the public." Each case was heard 
before such a panel. One of the important duties of the 
regional director was to assign cases in which formal hear
ings were necessary to the proper panels. The director 
was also expected to participate at the hearings in the 
questioning of witnesses, and to see that an adequate rec
ord of the case was built up. Generally, however, the 
regional director did not sit as a member of the panel 
which heard the case.'o 

The NLRB and its regional boards engaged in four 
activities: (I) the settlement of labor disputes so far as 
they involved,issues relating to Section 7(a); (2) the 
quasi-judicial interpretation of the statute; (3) the en
forcement of the statute's collective bargaining require
ments; and (4) the conduct of elections. We shall con
sider each of these activities in the order indicated. 

SETTLEMENT OF DISPUTES 

Settlement of labor disputes so far as they related to 
statutory issues bulked large in the activities of the re
gional boards." Each board was instructed to strive to 

• There were 544 panel memben in all . 
.. The following exception. should be noted: (.) If a public reprelent

ative wu not available, the director might act as chairman; (20) if & 

former impartial chairman was appointed director, he might continue 
to preside at hearings if 10 instructed by the NLRBi (3) if a panel was 
Dot available. for a particular hearing, the director might sit alone, take 
the testimony, and refer it to a panel as soon as possible if a written 
opinion became necessaryl or (4) if lOme other method of procedure 
wu directed by the NLRB. See Func,jons, II (d). 

U Regional boards were instructed to "confine their jurisdiction to the 
handling of complaints, controvenies, or strikes involving violation of 
Section 7(a)." (That is, the collective bargaining requirements thereof.) 
Complaint. involving violation of code provision. on wages, hours, and 
the like, were to be referred forthwith to the NRA Compliance Division 
unle. there wu a "strike in progreB8 bccauae of the code violation." In 
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bring about amicable adjustments of controversies, even 
where there were apparent or clear violations of Section 
7(a)." The task of mediation and conciliation was one pf 
the primary duties of the director, who might ask for as
sistance from the Conciliation Service of the Department 
of Labor." There were three successive steps in the proc
ess: (I) the director intervened in a dispute and strove 
to bring about a settlement without recourse to a hearing, 
if possible; (2) at the hearing itself, if one was necessary, 
the director and the panel continued the quest for a com
promise; and (3) after the hearing but before the regional 
board expressed its opinion, mediational efforts, if still 
practicable, were continued. The regional board handed 
down a formal opinion only after further negotiations to
ward a settlement became impossible or seemed fruitless. 

The boards were instructed to make settlements on 
terms which were "in harmony with the provisions of 
7(a) as interpreted by the NLRB."" In disputes involv
ing Section 7(a), they were not to sacrifice "principles" 
to "expediency"; at the same time, however, they were 

the latter event, the regional boards had to report the case to the NLRB 
for transfer to the Department of Labor Conciliation Service. The Con
ciliation Service also enjoyed "exclusive jurisdiction" over "a111abor di ... 
putel which involve neither code violations nor violation. of Section 
7{a)." The regional boards might handle complaints which involved 
both Sec. 7(a) violations and minor wage and hour violations; bot first 
they had to request the NLRB to "secure an authoritative ruling from 
the NRA regarding the code violation!' Where a complaint involved 
violation of Sec. 7(a) and where code violations were important fea
tures of the case, the regional board could handle the ,(a) violatioJ1l 
but had to refer the code violations to the NRA Compliance Division. 
See instructions (mimeographed) issued to regional labor boards by the 
NLRB, Mar. 19, '91S, p. 1. 

12 Functions, IV (a). 
"The same, IV (d). 
"The same, IV (b). 
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not to insist on "legalistic interpretations of 7(a)" where 
"genuinely harmonious relationships" could best be 
brought about by agreement." 

The regional boards were not to commence mediation 
where, upon inquiry, it appeared that "there is a substan
tial Section 7(a) question" and that prompt settlement 
would be unlikely.'· In issuing this instruction, the 
NLRB sought to avoid one of the most serious mistakes 
committed by the National Labor Board, and was guided 
by the belief that "nothing is more fatal to the enforce
ment of 7(a) thandelay."" For the same reason, if upon 
a hearing of the case a prompt settlement still appeared 
unlikely, the regional boards were instructed to proceed 
at once to make their findings and opinions; and if the 
latter were not observed, to transmit the case to the 
NLRB.18 

The theory of the NLRB was that it should refrain 
from engaging directly in mediation and should function, 
so far as possible, as a court of administrative adjudica
tion on Section 7(a) cases. But the Board did not hold 
strictly to this theory. It helped to setde strikes in the 
. aluminum industry, and among employees of the Atlantic 
and Pacific stores and marine workers in the Atlantic and 
Gulf ports. It also tried to mediate in the national textile 
strike, though without success. Taking the NLRB system 
as a whole, we may say that its adjustment activities were 
essentially intertwined with its judicial functions, though 

• The Mme. The instruction. of the NLRB read further: ccPerhaps the 
only rule that can oaf.ly be laid down i. that no board should suggest 
or participate in aettlemcnu unless they are fair and reasonable under 
the circumstances and do not countenance or perpetuate conditions which 
could be remedied by enforcement of Section 7(a)." 

• FUflCliofU, IV (c). -
arThe ame. 
liThe I&IDC. 
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to a much less extent than was true of the former National 
Labor Board.'· 

The NLRB and its regional boards stood ready to act 
as arbitration tribunals and invariably encouraged resort 
to voluntary arbitration. The willingness of the boards 
notwithstanding, employers and employees submitted 
only a few disputes to arbitration"· 

QUASI-JUDICIAL ACTIVITIES 

The quasi-judicial process within the NLRB system 
began with a hearing of a dispute before a panel of some 
regional labor board. If a settlement was clearly impos
sible or would involve too much delay, the regional board 
proceeded to hand down an· "opinion."" The procedure 
was for the director to draft an "opinion," which he sub
mitted to the members of the panel for correction and 
approval. The opinion included the "findings" which 
indicated in what particulars, if any, the employer had 
violated the statute, and the "enforcement clause" giv
ing the employer a "fixed and reasonable period within 
which to bring about a condition in harmony with the 
law." This clause also stated that if the employer failed 

21 From July I, 1934 to Dec. ]1, '934. the regional boards handled 
3,437 cases involving 1,19S,~47 workers. Of this total, 3,071' caaes were 
reported as "closed"-1,3IS by "agreement," 566 by e'decition," and 
the rest by lOme other dispotition. On Dec. ]11 19341 Szl ca.teI were 
pending before these board •. Of the cases handled up '0 .ha. da.e, 691 
had to do with actual or threatened strikes, affecting 495,]71 worken 
directly. Strikes "settled" numbered 514. involving 196,910 worken; 
strikes "averted" numbered 469, involving 411,469 worken. Of all caaet 
handled, 2,937 involved charges of Sec. 7(a) violationl; 176, wage de
mands; and 14, reduced earDin~. Sixth MonlJJy Report oillu NLRB 
10 the PresiJmt, Jan. 9, ]9]$, p. 2. 

·On arbitration procedure, see FUfI€l;Onl, V (a-h). Up to Dec. ]1, 

t 934t a total of 8:1 cases had been jointly mbmitted to the regional 
boards for arbitration. S~t" Montldy Re,ort, p. :I • 

• On "opinion" procedure, lee Funcl;cnu, VIII (w). 
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to adopt the corrective measure set forth within the 
specified period, the case would be referred to the NLRB 
for "appropriate action." If the regional board found that 
the law had not been violated, it issued "recommenda
tions" for the adjustment of the dispute." The parties to 
the dispute were free to accept or reject such recommen
dations. Non-compliance did not result in the transmis
sion of the case to the NLRB. 

With regard to the regional boards, the NLRB acted 
as a superior court. It obtained jurisdiction in one of two 
ways: (I) Either party to a proceeding before a regional 
board might request a review by the NLRB; or (2) in 
the event of non-compliance with an enforcement clause, 
a regional board had to refer the matter to the National 
Board immediately." In either event, the NLRB 
promptly scheduled a hearing in Washington, and in
vited the parties concerned to appear and argue upon 
the record previously developed at the regional board 
proceedings. For the purposes of such a hearing, the re
gional board transmitted to the NLRB a complete file 
of th~ ease. Having heard the argument upon the record, 
the NLRB proceeded to hand down its "decision." Gen
erally, a decision reviewed the facts of the case in terms 
of the Board's interpretation of Section 7(a); gave the 
findings, and stated either an "enforcement" or "recom
;mendation" clause, or both, as the case might require. 
The enforcement clause of a decision ordered the em
ployer to comply with the law within a specified period 
icf time, and warned him of the steps the Board would 
take if he failed to comply. 

The NLRB reserved to itself the power of laying down 
the general principles of Section 7(a). As these principles 

.. Recommendations loch as these were iaued but rarely . 
• F.1IC/io,.,. IX {a-b}. 



302 LABOR RELATIONS BOARDS 

emerged in one decision after another, it became the 
duty of the regional boards to apply them in particular 
cases. Procedure at the NLRB hearings, although in
formal and flexible, conformed to the spirit of the judicial 
process. 

ENFORCEMENT OF DECISIONS 

The NLBR inherited its enforcement technique from 
the National Labor Board. It could avail itself of one 
or both of two methods of discipline against non-comply
ing employers: It could recommend removal of the 
Blue Eagle to the NRA Compliance Division, or it could 
refer the case to the Department of Justice for appropri
ate action. 

After some difficulties culminating in the Chicago 
Motor Coach case, the NLRB worked out a modus oper
andi with the NRA Compliance Division. Under this ar
rangement, the Compliance Division agreed to remove 
Blue Eagles without delay upon the receipt of an NLRB 
recommendation-but only in so-called "normal" cases. 
In exceptional cases the Compliance Division reserved 
the power of "ultimate discretion."" 

M As set forth in the Second Monthly Reporl of lhe NLRB 10 Ihe 
Presiaml, Sept. 9, 1934-, pp. 2-3, the arrangement wu at follows: 

1. In the normal case where the Board haa found a violation of 
Sec. 7(a) and the company within the time allotted to it by the 
Board has not made luch restitution, if any, aJ the Board hal recom· 
mended, the Compliance Division of the NRA, upon submission of the 
decision and of the file, will without delay remove the employer'. right 
to fly the Blue Eagle and will notify the Board accordingly. 

2. In the normal case if, after the employer'. Blue Eagle hat been 
removed because of violation of Sec. 7(a), the employer petitions for 
restoration of the Blue Eagle, the petition will be referred to the Board 
for investigation and for a recommendation to the Compliance Divition .. 
to the tenns upon which restoration should be granted. In the Donnal 
case this recommendation will be followed. 

3. Whenever for any reason the Compliance Division believes that 
in a particular case there is reason not to follow the procedure outlined 
above, a joint conference will be arranged between the Compliance Di· 
vision and the Board for a diacussioD of the matter, it being undentood 
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For a while this arrangement worked well. During its 
first six months of existence the NLRB succeeded in hav
ing 24 Blue Eagles removed. At the end of this time, 
twelve cases were still pending with the compliance au
thorities, and a few recommended removals were held up 
by court actions initiated by employers." But early in 
December 1934 difficulties arose as a result of the so
ciUled Jennings case." These difficulties were not 
smoothed over until the President stepped in to diminish 
the NLRB's power over and against code labor boards. 

The NLRB tried to make use of the disciplinary 
powers of the Department of Justice. As matters stood 
in May 1935, it could not be argued that these efforts had 
been successful; for the Department of Justice was much 
more reluctant to prosecute than the NLRB was to rec
ommend prosecutions. Where the NLRB was convinced 
that it had clear-cut cases of 7(a) violations, the Depart
ment of Justice was cautious and reserved, slow to move 
into action before every possible legal contingency had 
beel!.. fully evaluated. During the period from July 9, 

that ~'ong as responsibility for the removal of the Blue Eagle remains 
with the Compliance Division discretion with respect to its removal and 
restoration mult remain with this division . 

• See the Sixth MOfJlhly Retort, p. I. Between July 9, 1934 and Mar. 
2,1915 the NLRB issued decisions in III cases. In 86 of these, a Sec. 
7(a) violation wu found to have occurred. In 52, cases, of whic;,h 33 
were referred to the Department of Justice, the Board had to initiate 
compliance proceedings. See testimony by Chairman Biddle, 74 Cong. I 

&esI., National Labor Relations Board, Hearings before the Senate Com
mittee on Education and Labor on S. 1958, p. 93. 
_. Jennings, a rewrite man on the San Francisco Call Bulletin, com

plained that he had been forced to resign his position because of hi. ac
tivitie. in the American Newspaper Guild. The NLRB intervened in 
the ca.ae and handed down a decision in favor of Jennings. When the 
employer failed to comply, the NLRB transmitted the case to the NRA 
Compliance Division. Instead of removing the Blue Eagle at once the 
Compliance Division referred the matter to the Newspaper Industrial 
Board, established under the daily newspaper publishing code, asking 
for counsel and advice. 
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1934 to January 9, 1935 inclusive, the NLRB trans
mitted 21 cases to the Department of Justice. Eight of 
these were referred by the Department to United States 
district attorneys for the initiation of proper legal pro
ceedings. In only one case was a bill of complaint filed. 
This was the famous Houde case, involving the refusal 
of an employer to assent to a decision wherein the Board 
laid down the principle of majority rule." 

CONDUCT OF ELECTIONS 

The conduct of employee elections in which workers 
chose representatives for collective bargaining was one 
of the major tasks of the NLRB system.-

Regional labor boards could hold elections on their 
own initiative only in cases where they obtained the 
employer's consent to a referendum. If the employer re
fused to grant his consent, then the matter had to be re
ferred to the NLRB, which decided how to proceed 
further, if at all. The power to order elections was specifi
cally granted to the NLRB; but it could exercise this 

:If See the Sixth Monthly Report, p. 1. Our compilation includes ODe 

case inherited from the NLB and one case which never came before the 
Board for decision. In the Houde suit the government asked for the 
following relief ~ (J) A .ubpoena requiring the employer to anJWct 
charges of viol.ting Sec. 7(') I (.) A deer« requiring the company to 
recognize (that iI, to bargain c:olIectively with) the labor union con.
cerned; Cl) An order directing the employer to ceue negotiatioDl with 
other collective bargaining agencies, specifically the employee repreteg... 
tarion plan; (4) An injunction restraining the employer from inter. 
fering with his employees' exercise of the rightJ: of telf-organization and 
free choice. (See Nerw Ycw" Times, Dee. ], ]934; also NLRB PrIll Mem
ortmJum in re Bill 0/ Com,l4itll;" Hou4e ClISe, Nov. 30, ]934.) Of the 
33 cases lent to the Departmem of Justice up to Mar. 2, 193$ the Houde 
case was still the ooly one in which a bill of complaint bad beeD filed. 
See the statement by Chairman Biddle noted above. Further proceedingJ 
in the Houde case were dropped on June ], ]935, together with all other 
Recovery Act suits. 

• See FuncliOtl" X (a-<l) I also XI as ameoded by further /",INKIUnu 
dated Mar. ]9, ]93S· 
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power only in the case of employers who were engaged 
in "interstate commerce." The procedure for handling 
election petitions which came to the regional labor boards 
was set forth as follows: 

Immediately upon the presentation of a bona fide petition for 
an election to the director, he will satisfy himself by a cursory 
examination that the number of signatures on it bears a substan
tial ratio to all of the employees in the plant or the petitioning 
unit. Then he will promptly forward to this board a memo
randum on the petition covering the following points: 

1. The number of signatures on the petition. 
2. The total number of people in the unit for which the 

election is petitioned. 
3. A history of the attempts which the petitioning group has 

made to bargain collectively with the employer, and informa
tion as to the nature of the dispute resulting in the petition. 

4. His comments as to the appropriateness of the request for 
election, in so far as the unit is concerned. 

5. The official names and addresses of <a) the company; 
(b) the petitioning union; and (c) any other bargaining group 
which may be involved in the matter, such as an employees' 
representation plan. 

6. Information as to the interstate or intrastate character 
of the company's business. 

7. The proposed date for an election hearing to be conducted 
before the director. This date should be not more than ten days 
following the date of the memorandum and should state spe
cifically hour and place of the hearing, as well as the date. 

Upon receipt of this memorandum, this board will imme~ 
diately decide whether to schedule the case for hearing before the 
director of the regional board as its agent. Such hearing, if called, 
will be scheduled for the date indicated by the director's memo
randum, and the hearing notices will go out by wire from this 
board. 

In the meantime, after the director has transmitted the 
memorandum to this board, he shall initiate the usual mediation 
procedure in an attempt to secure the employer's consent to the 
election. If he is successful in arranging the consent election, the 
hearing called by this board will be cancelled. If he does not 
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succeed, the issue will be adjudicated prompdy. It is understood, 
of course, that when the record and the transcript are completed, 
they should be filed immediately with this board for decision 
as to whether an election order should be issued. 

This procedure is instituted because the initiation of mediation 
efforts has in the past resulted in long delays in adjudicating the 
issues, and such delays have been extremely prejudical to the 
rights of the petitioning employees. Furthermore, there is excel
lent reason for believing that the existence of a deadline such as the 
hearing date will eliminate many of the customary excuses and 
delays put forward by the employer." 

In the handling of election petitions by regional boards, 
it was presupposed that an independent labor organiza
tion or a substantial number of employees acting on their 
own initiative would submit the request. If these condi
tions were not satisfied, the regional board had to re
fer the case to the NLRB for further instructions. ''Re
quests by an employer for an election among his em
ployees, or requests made by employees who have been 
prompted thereto by their employer, should not be en
tertained unless permission is secured from the NLRB. 
This is to prevent any abuse of the election device by 
using it to forestall, obstruct, or defeat legitimate self
organization of employees.'''' 

If the employer consented to an election, the regional 
boards had to try to state the conditions of the election 
in the form of a written agreement between the parties 
concerned. "If there is no agreement, the conditions 
should be determined by the regional director or board, 
and the director should transmit to the parties a letter 
stating the conditions. Whenever possible the regional di
rector should have the approval of a panel in ordering, ar
ranging, and conducting an election.'''' The conditions of 

• M "'""''''''"'''' from Chairman Biddle 10 the regional labor boards, 
Mar. 6, J 91S .. 

• Frmcti",", X (b). 
·The ....... X Cd). 
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the election were expected to include the following sub
j ect matter: 

I. Date. "Usually a week or ten days should be allowed 
before election day. • •• The time or hours for polling will d~
pend upon the number of votes to be cast, working conditions 
and transportation facilities. • • ." 

2. Location of polling place. "Elections should never be held 
in the plant where the workers are employed. The most desir
able polling place is a federal building •••• If none is available, 
municipal buildings, churches, lodge rooms, or vacant stores are 
acceptable." 

3. EligJbility to Vote. "In the absence of some special agree
ment, the general rule is that only production employees are 
eligible--excluding all in supervisory capacities, all who can 'hire 
and fire,' foreman who can recommend employment or dis
charge, factory clerks, timekeepers, service planners, production 
and efficiency checkers, working foremen, straw bosses, gang 
leaders, research workers, chemists, draftsmen and office 
workers. 

"The date as of which the eligJble classes are to be determined 
must be fixed, and will depend upon the circumstances of each 
case. Sometimes a date prior to a strike or to lay-offs, if the 
stn'kers or men laid off are likely to, or should be reinstated, may 
appropriately be taken. In the absence of special facts, the date on 
which the election petition was filed should be taken." 

4. Form of election notices. ce ••• election notices should be 
prepared. These notices should state briefly and clearly (I) the 
purpose of the election, (2) the classes of employees eligible to 
vote (3) the date, time and location of the election, (4) the 
manner of voting, by secret ballot under governmental supervi
sion, ensuring freedom of choice without coercion or intimida
tion, (5) the main contents of the ballot, (6) any agreement as 
to the effect of the election. These notices should be handed to 
the company, 'the union, and any rival groups •••• A copy 
should be given to the newspapers •••• " 

S. Form of ballot. The recommended forms offered the 
worker a simple and dear choice between representation by two 
(or more) labor organizations, or between acceptance and re
jection of representation by some given labor organization, etc. 
Ballots all included the name of the RLB and statements that 
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the poll was to be secret, that each voter should mark x in the 
proper space, should ncn sign his name, and should fold the 
ballot with printing inside before depositing it in the ballot box. 
"In most instances, where a particular organization is a can
didate its names should not be followed by the name of any indi
vidual members or officers. This is to make clear that the worker 
is selecting the organization [instead of] individual members." 

6. Supervision of elections. "The election should be held un
der the 'supervision of the regional director, or an examiner, or 
a staff member of the NLRB, if one has been assigned to the 
case •••• An equal number of teIlers should be selected to repre
sent each of the employee groups concerned in the election •••• " 

7. Method of voting. Procedure similar to that ordinarily pur
sued in American political elections by secret baIlot. 

8. The agreement, if any, as to the effect of the election. "If 
possible the parties should agree in advance that they will be 
bound by the results of the election, and the employer should 
agree that the representative or representatives selected by a 
majority of the employees eligible to vote should be the exclusive 
agency for collective bargaining for all of the employees eligIble 
to vote. If such an agreement cannot be obtained, the election 
may proceed without it."n 

As a rule, it was expected that a request for an elec
tion would be accompanied by an appropriate petition, 
subscribed to by a substantial number of the employees 
engaged in the unit for which the election was sought. 
The purpose of requiring such a petition was "to avoid 
agitation by small and non-representative groups."" But 
the regional director was given discretion, in "exception
al cases," to proceed without a petition. He could thus 
proceed "where an election may be used as the means of 
calling off or averting a strike, or where there is no real 
doubt that a particular organization represents a sub
stantial group, or where the employer consents."" The 

SlThe same. 
-The .. me, X(b). 
-The same. 
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mere fact that one employee organization objected to 
an election requested by another employee organization 
was not to be deemed a sufficient reason for withholding 
the election, providing that the organization requesting 
the election was a bona fide "collective bargaining agency 
genuin~ly representing a substantial group of work
ers."'s 

Finally, the regional boards had to keep constantly in 
mind the inherent purpose of an election. As stated by 
theNLRB: 

The purpose of having an election among the employees of a 
given bargaining unit (plant, department, etc.) is to determine 
by what person, persons, or organization they desire to be repre
sented for the purpose of collective bargaining'" 

It proved no easier for the NLRB than it had been for 
NLB to compel recalcitrant employers to 'submit to elec
tions. Tied up as the election orders were with the prin
ciple of majority rule, they clearly pointed the way 
toward union recognition, at least in cases where the 
trade union could command a majority of the workers. 
On several occasions, employers went into the courts to 
restrain the Board from putting into effect decisions 
which called for elections." 

From July 10, 1934 to January 9, 1935, the NLRB 
system conducted 103 elections comprising 5~8 indus
trial units. Trade unions won the election in 301 of the 
units (57.0 per cent) and polled ~0,68~ (59.0 per cent) 

-The IllUDe • 
• The laDle, X(a) • 
.. On Nov. :I, 1914 the U. S. Circuit Court of Appeals in Richmond, 

Va. dilmiued an injunction luit brought against the Board by the Ames 
Baldwin Wyoming Company. On Dec. 5, 1934 the Firestone and Good .. 
rich companies brought Iuil against the Board in the United States 
Circuit Court of Appeals for the Fourth District. Other suita against the 
Board we'" .1 .. brought. 
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of the valid votes. Company unions won in 162 of the 
units (30.5 per cent) and polled 12,207 (34.9 per cent) 
of the valid votes." 

THE THEORY OF SECTION 7(0) 

Functioning first and foremost as a quasi-judicial 
tribunal, the NLRB outlined a theory of Section 7(a) 
as the basis for industrial relations. In developing this 
theory, it worked out from the foundations laid by the 
NLB, adding many specific details. To present the gen
eral outlines of the NLRB's theory of Section 7(a), we 
shall quote verbatim from the Board's summary of de
cisions submitted to the President on February 9,1935," 
and indicate where specific issues were adjudicated in 
specific cases by citing particular rulings." 

GENERAL POLICIES 

While the interpretation of Section 7 (a) is not free from 
difficulty at some points," we have sought to develop a body 
of decisions in harmony with the language of the statute and the 
intent of Congress as manifested in the hearings and debates on 
the NIRA'" 

As the Board stated in its decision in the Houde Engineering 
Corporation case: 

"Section 7 (a) must be construed in the light of the tradi-

• George Shaw Wheeler, "Employee Elections Conducted by National 
Labor Relations Board," Monthly lAhor ReWeIIU1, Vol. 40, No. S, May 
1935, pp. 1149-54. See particularly Tables I and :I. 

• See Sixth Monthly Report, pp. 3-5. 
• Almost exclusively, all cases cited are to be found in the edited 

volume of Decisions covering the period to December 1914- From De
cember 1914 to the end of May 1935, the Board produced a voluminotd 
body of additional decisions. But the decisions COnlained in the edited 
volume suffice to cover virtually all points of theoretical intercet. 

G The Board bad in mind such points at the elated shop, the proper 
unit for collective bargaining, the disestablishment of company union., 
and 10 forth. These points are discusaed below. 

a See Chap. II. 
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tional practices with which it deals, and the traditional meanings 
of the words which it uses. When it speaks of 'collective bar
gaining' it can only be taken to mean that long-observed process 
whereby negotiations are conducted for the purpose of arriving 
at collective agreements governing terms of employment for 
some specified period. And in prohibiting any interference with 
this process, it must have intended that the process should be 
encouraged, and that there was a definite good to be obtained 
by promoting the stabilization of employment relations through 
collective agreements."" 

In this the Board gave to Section 7 (a) a fundamental con
struction similar to that given the comparable provisions of the 
Railway Labor Act of 1926 by the U. S. Supreme Court in 
the Texas and New Orleans Railroad v. Brotherhood of Rail
way and Steamship Clerks, where Chief Justice Hughes wrote a 
unanimous opinion: 

"The legality of collective action on the part of employees in 
order to safeguard their proper interests is not to be disputed. It 
has long been recognized that employees are entitled to organize 
for the purpose of securing the redress of aggrievances and to 
promote agreements with employers relating to rates of pay and 
conditions of work. American Steel Foundries v. Tn-State 
Central Trades aouncil, 257 U.S. 184, 209. Congress was not 
required to ignore this right of the employees but could safeguard 
it and seek to make their appropriate collective action an instru
ment of peace rather than of strife. Such collective action would 
be a mockery if representation were made futile by interferences 
with freedom of choice. Thus the prohibition by Congress of 
interference with the selection of representatives for the purpose 
of negotiation and conference between employers and employees, 
instead of being an invasion of the constitutional rights of either, 
was based on the recognitiOli "fthe rights of both." 

Acting on this fundamental policy and construction tli.£.Board 
has in its many decisions to date sought to give content to~the._, 
legal rights and duties expressed by ~o~gress in Section 7 (a) in 

• HouJ~ Engineering Corp. v. U"ittJ Aulomobil. Workers F,J".aZ 
Ltlbor U"ion No. 18839, decided Aug. 30, 1934: D.cisiom of ,,,, NLRB, 
June 9, 1934-December 1934, pp. 35-44. This vc:;tlume will be hereafter 
referred to as D,cisions. _ '"\ 
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their application to the many factual situations in which they 
arise. 

COLLECTIVE BARGAINING 

The right -of employees to bargain collectively carries with it 
a correlative duty on the part of the employer to bargain with 
their representatives. Without this duty to bargain, the right to 
bargain would be sterile and we do not believe that Congress 
intended the right to be sterile." The employer is obligated by 
the statute to negotiate in good faith with his employees' freely 
chosen representatives, to match their proposals, if unacceptable, 
with counter-proposals and to make every reasonable effort to 
reach an agreement for a period of time. The empty declarations 
by the employer of willingness to confer with union representa
tives, offers to adjust individual differences as they arise, or mere 
assent to those terms or demands as are found satisfactory, with
out an understanding as to duration, do not constitute compli
ance with the statute." 

While the failure to reduce an agreement to writing is not 
necessarily a violation of the law, the Board has frequently 
urged that this action be taken, as consistent with business ex
pediency, common sense, and the general purpose of the statute 
to stabilize industrial relations upon a basis clearly expressed and 
mutually agreed upon. And the insistence by an employer that 
he will go no further than to enter into an oral agreement may 
be evidence in the light of other circumstances in the case, of a 
denial of the right of collective bargaining." Again, while the 
breach of a collective agreement is not of itself a violation of the 

... See the Houde case decision. See allO the following c:uet given in 
the Decisions: Atlanta Hosiery Mills, pp. 144-46; Kohler Company, 
pp. 7:&-78; and National Aniline and Chemical, pp. 114-"'17. 

,_ 61 For an expression of this point of view, tee the Houde, Atlanta 
Hosiery Mills, Kohler Company, and National Aniline and Chemical 
cateS, cited above. See also the ruling. in the following cues reported 
in the DecisiMu: Century Electric, pp. 78-11; Eagle Rubber, pp. 55-58; 
Ely and Walker Dry Goods, pp. 94-98; Glabmao Bros., pp. 159-60; 
Gordon Baking, pp. 102-04; Hildinger-Bishop, pp. IS9-10j JOhDIOD 
Bronze, pp. 10S-101 North Carolina Granite, pp. 89-93; Omaha and 
Council Bluff. Street Railway, pp. 190-9 .. and Whiting Milk, pp. 
137-]8 • 

• These ideas are illustrated witb particular clarity in the deciaionl 
OD the Ely and Walker and the National Aniline and Chemical cues. 
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statute," the Board has held illegal the wholesale discharge of 
employees in violation of an implied term of such agreement or 
understanding without exhausting the processes of collective 
bargaining, since the employer is obligated to bargain collec
tively before modifying or terminating an agreement, arrange
ment, or understanding." The Board has prescribed the ac
tivities of so-called "runaway employers" who sought by the 
transfer of their business to other localities to avoid their prior 
agreements or understandings and to defeat the right of their 
employees to bargain collectively"· 

MA]olUTY RULE 

Acting on the view that any interpretation of Section 7 (a) 
which in practice would hamper self-organization and the mak
ing of collective agreements cannot be sound, the Board in the 
Houde Engineering Corporation case affirmed the principle of 
majority rule. It is there stated as follows: 

"When a person, committee or organization has been desig
nated by the majority of employees in a plant or other appropri
ate unit for collective bargaining, it is the right of the representa
tives so designated to be treated by the employer as the exclusive 
bargaining agency of all the employees in the unit, and the em
ployer's duty to make every reasonable effort, when requested, 
to arrive with this representative at a collective agreement cover
ing terms of employment of all such employees, without there
by denying to any employee or group of employees the right to 

.. See the rulings in the Glabman Bros. case cited above, and in the 
Chicago Defender case, Decisions, pp. I J 9~~U.. 

-In the Chicago Defender case, the employer, publisher of a Negro 
periodical, broke his closed-shop contracts with the printing trades 
unions by summarily discha.rging 3 S skilled workers, all but three of 
them whites. The Board held that the employer violated his duty under 
Sec. 7(a), DOt because he broke the contract or discharged the men, but 
because he did ~ peremptorily. and wJ!!t~Ut any attempt to confer..with 
the men on certain wage questions. ... -: . 

.. See in particular the Maujer Parlor:"Furniture case, Deciriom, ppa 
2.0-2.1. See al80 the Brooklyn Fur Dressing plant case, decided Dec. :12, 
1914 (too late for inclusion in the Decisions). In all the ccrunaway" em
ployer caaes, the Board ordered 'he employe; to offer ...... mployment 
to the worken discharged on account of his Bight from the agreement 
with the WOD. ~ 



314 LABOR RELATIONS BOARDS 

present grievances, to confer with their employer, or to associate 
themselves and to act for mutual aid or protection. This con
struction accords with American traditions of political democ
racy, with established customs in industrial relations, with the 
decisions of the National Labor Board, and with those of the 
National War Labor Board and the Railway Labor Board un
der statutes of pronouncements similar in purpose and frequent
ly strikingly similar in language to Section 7 (a). It has been 
expressly confirmed by the President in his executive orders, 
those of February I, 1934 with reference to the National Labor 
Board, and of June 28 and September 26, 1934, establishing 
the Steel and Textile Labor Relations Boards. The rule was 
expressly written into the Railway Labor Act by Congress in the 
amendments of June 1934. We believe it to be the keystone of 
any sound, workable system of industrial relationship by collec
tive bargaining ..... 

Often the question of what- industrial unit should be recog
nized as appropriate [for collective bargaining] presents diffi
culties which require careful consideration. Plant representation 
may be the proper unit, or an industrial as against a craft, union. 
The organization of the business, the community of interests, 
geographical convenience, prior bargaining relations, functional 
coherence-all these considerations should be taken into ac
count. This is peculiarly an administrative matter which has 
been determined lIexibly by the Board, having in mind the 
growth and nature of labor unions, without laying down too 
rigid general principles. The Board has sought wherever possible 
to avoid dictating labor union policies or being drawn into de
ciding union jurisdictional disputes." 

- Other ca.ses in the DecisiDns where the NLRB affirmed rna jority rule 
are: Atlanta Hosiery Mills, pp. 144-46; Detroit Street Railway Com
missioners, pp. u]-26; Columbian Steel Tank, pp. 99-101; Ely aDd 
Walker, pp. 94-98; Guide Lamp, pp. 41-48; North Carolina Granite, 
pp. 89-93; and Tubize-Cbatillon, pp. 30-3', The Detroit Street Rail
way Commissioncl'l case, in particular, bean upon the question of the 
representation rights of minority groups. 

a Cases in which the Board ruled upon the definition of a unit for 
collective bargaining: Detroit Street Railway Commi.ionenl Ely and 
Walker Dry Goods; Cordon Baking; Guide Lampl Hildinger.Bi.hoPI 
Houde En~neering; Tubize-ChatilloDI United Dry Docb. All of th ... 
caxo exeept the last (Decisions, pp. ISO-51) are noted above. E2ch c:aae 
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ELECTIONS 

The Board believes that the device of elections in a demo
cratic society has, among other virtues, that of allaying strife, 
not of provoking it. An election is merely a device for determin
ing as a matter of fact who are the representatives of the em
ployees in the particular unit. Therefore, where there are 
contending factions of employees, or a substantial number of em
ployees in any particular unit call for an election, this should, 
in most cases, constitute grounds for holding that the public in
terest requires it." 

COMPANY UNIONS 

The statute does not render illegal a company union, if by 
that term is meant simply a self-organization of the employees 
in a particular plant into some form of association for collective 

was decided on its own intrinsic meriu rather than on any general 
principle of vertical versus horizontal unionism • 

• Cases reported in the D8cisiom where the Board developed the 
theory of ''public interest" as the ground for calling elections: Davidson 
Transfer and Storage, pp. 55-S8s Firestone Tire and Rubber, pp. '173-
79; Goodrich, pp. 111-88; Kohler, pp. 7Z-78j North Carolina. Granite, 
pp. 89-931 Omaha and Council Bluff. Street Railway, pp. '90-91; 
United Dry Docks, pp. 1$0-$1. The Kohler, Firestone, and Goodrich 
cases are peculiarly significant because of their development of the idea 
that elections will serve to remedy the employer's coercion in establishing 
the company union. 

Deciaiol1l in which the Board saw fit to order elections! Ames Baldwin 
Wyoming, pp. 68-711 Appalachian Marble, p. '3'1 Candora Marble, 
p. 133S Firestone Tire and Rubber, pp. 173-79; Goodrich, pp. Ih-88s 
Gray Know Marble, p. 134; Knoxville Gray Eagle Marble, p. 1351 
Kohler, 'pp. ,a.-,8; Tennessee Producers' Marble, p. 136. The predom
inance of the marble cases will be noted. They aU formed a single group. 

Decisions in which the Board refused to order elections: Omaha and 
Council Bluff. Railway, pp. '90-9'1 United Dry Docks, pp. 'SO-5'. In 
the former case, a trade union's petition was denied on the ground that 
the employer we already dealing with· tit as a collective bargaining 
agency. (Affirmed Dec. 2.0, 1934.) ·1D."'the latter case, involving the 
claims of welders to be treated as a sepaRt&~bargaining group, the Board 
found against the welders. See also wlta'r' appean to be an informal 
verbal ruling in the Milwaukee Electric Railway and Light case, where 
the Board denied a company's union election request on the ground that 
to hold an election would disturb a recent strike settlement whereby 
three trade unions were "recognized." N~ 'York Times, July 18, 
19340 
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bargaining or mutual aid or protection. What the statute pro
hibits is the interference, restraint or coercion of employers, or 
their agents, in connection with their employees "designation of 
representatives of their own choosing, self-organization, or other 
concerted activities for the purpose of collective action or other 
mutual aid or protection." Thus violations of the law may arise 
in respect of the initiation, sponsorship, financial support, elec
tions, by-laws and other affairs of any labor organization, in
cluding a plant organization or company union." 

Participation by employees in an election under a company 
union plan which has not been submitted to them for approval, 
has been taken to indicate no affirmative acceptance of that 
organization as the desired means of collective bargaining." In 
certain extreme cases of coercion and interference or where the 
company union could not operate as a means of collective bar
gaining, the Board has disqualified the company [union] as 
agency for that purpose." 

• Thil, in substance, was the point of view taken by the NLB. See 
Chap •• VI and VII. 

It In other words, election of representatives under a company union 
plan is not equivalent to a vote ;n fa'lJOf' of that plan. See in particular 
the decisions in the Firestone and Goodrich cases, DecisUmI, pp. 111-19 
and 181-88 . 

• By ordering the disqualification, if not the disestablishment of com
pany unions in a Dumber of cases, the NLRB ventured into a realm of 
interpretation of Sec. 7(a) unknown to the NLB. Dilquali6ation rulingt 
are given in the Decisions for the following cases: Danbury and Bethel 
Fur, pp. 195-2.00; Davidson Transfer and Storage, pp. 55-51; Ely and 
Walker, pp. 94-,8; North Carolina Granite, pp. 89-91. In other cateI, 
although the Board found that the company union had been establi.hed 
by "coercion" within the meaning of the statute, it nevertheIe. proceeded 
on the theory that "the wrong done by the oompany can be remedied by 
an election." In ordering the elections the Board therefore ruled that 
the oompany union, notwithstanding ill unlawful origiDl, wat: entitled 
to a place on the ballOL This point of view was best expressed in the 
Kohler Company case, Decmons, pp_ 71--78. Compare alto the rulings 
in the Firestone and Goodrich cases. In the former the Board rejected the 
trade union'. request that the oompany onion be denied a pbce on the 
ballot. In the latter caae, however, the union refrained from charging a 
violation of Sec. 7(a) as lOCh. Whether or Dot the Board'. attitude 
involved a paradox it a moot poioL The NLB, it is true, had alao 
ordered electioDl in many c:aJeI where the company union had been 
initiated or was being maintained by pl'ilCtices which IUpposedly con
travened the statute. But the NLB never went 10 far as to rule that there 
might be cirCUmstaDce3 justifying the utter dilqualification of a com-
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Our records show that in 30 per cent of the 86 cases heard by 
the Board, company unions were a primary or attendant cause 
of the dispute. All but two of the unions were formed or revived 
since the passage of the National Industrial Recovery Act; a 
great majority became active immediately ,before or after a con
temporary labor union organizing movement, or in close rela
tion to a strike. 

DISCIlIMINATlON 

This is by far the most frequent form of interference, restraint 
or coercion with choice of representatives or self-organization, 
being involved in approximately half of the cases heard by the 
Board. It has arisen in a variety of situations, including dis.. 
charge, lay-off, demotion or transfer, forced resignations, or divi
sion of work, and in connection with reinstatement following a 
change in corporate structure, strike, temporary lay-off or trans
fer of plant. In numerous cases of this type the Board has or
dered employees reinstated to their former positions. o • . 
pany union. In the sequel, the Kohler case projected the NLRB into hot 
water with the A. F .. of L. uniona. The election was held and the workers 
mOle to be represented by the complUlJ union--the same company 
union whose lawful origins the Board had challenged. 

-The Board "ordered" reinstatement only when a Sec. 7(a) viola.. 
tion could be proved; when the charge could not be sustained, the Board 
could at moat "recommend" reinstatement. It was a basic principle that 
if the strike waa caused by the employer's violation of the statute, be 
was required to offer reinstatement to the striking worken. But where it 
was DOt shown that a Sec. 7(a) violation was responsible for the strike, 
the atriking employees could Dot claim reinstatement as their legal right. 
See the following cases in the DecUio ... , E. F. Caldwell, pp. 1>-14-5 Cen
tury Electric:, pp. 79-81 I Eagle Rubber, pp. 155-581 Fischer Preso, pp. 
84-881 International Furnitu ... , pp. 6]-641 Kugler'S Reotaurant, p. 671 
Pick Mfg., pp. 161-641 Whiting Milk, pp. 137-381 Winters and Cromp-
ton, pp. 165-66. I 

Like the NLB before it, the NLRB -..icted the right of an employer 
to hire and fire only 10 far u it could be mown that, in exercising it, he 
wu animated by an intent to punish worktll< for their union membenhip 
or activities. The animating principles were the same as those laid down 
by the NLB in the Lutowski.,... (see Chap. VI, p. 16,). It would take 
UI too far afield to treat the multiplicity and diversity of discrimination 
QSeI in detaiL Something thould be aid, however, about the NLRB'. 
arbitrational award in the ao-called Donovan cate. Here the Board found 
that General ]ohlUOn, administrator of the NRA, had discharged the 
president of the NRA Employees Union under circumstances which would 
ha.., amounted to a violation of the statute if Sec. 7(a) had been ap-
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SPECIAL ISSUES 

A few points in the theory of Section 7(a), not touched 
upon in the NLRB's own summary, also call for con
sideration. 

CLOSED SHOP 

The NLRB took the same stand on the closed shop as 
did the NLB: a reserved and cautious approach, resting 
upon the assumption that the statute did not impair the 
validity of a closed-shop agreement between the em
ployer and a bona fide labor organization. In the 
Tamaqua Underwear case,'" the Board ruled that a 
closed-shop agreement between an employer and a com
pany union was invalid, and that any discharges made 
in reliance on this agreement were unlawful. In the lan
guage of the Board: 

The facts of this case do not require us to determine, in the 
light of Section 7 (a) .•• the validity of a closed-shop agreement 
with a bona fide labor union resulting in the discharge of em
ployees not joining the union. We ·need to decide only whether 
the Tamaqua Employees' Union is a company union within the 
intent of that part of Section 7 (a) which provides that "no em
ployee and no one seeking employment shall be required as a 
condition of employment to join any company union." 

In the light of all the circumstances present in this case, we 
plicable. Donovan's reinstatement was ordered, the Administrator com .. 
plying with the award. See Arbitration in the Malter 01 American 
Federation of GO'lJern1'lU1ll Employees ex. reI. Joh" L. DontXIIIII, tmJ 
Hugh S. Johnson, aJm;nisU'Qtor for National Rec(XIery (decided Aug. 
ZI, 1914), Decisions, pp. %4-2.9. 

The authon have examined the 32 discrimination cues li.ted under 
"discharge" or "lay--ofi" in the index to the published Decuu,,,, at well at 

]8 of such cases decided between Dec. I, ]9]4 and Mar. 24, 1935. In 60 
instances, the Board found in favor of complaining worken or groupt 
of worken. In 2.0 instances it found against complaining worken or 
groups of worken. Some of the cases contained rulingw "for' and 
"a~in ... " 

TtHtUIqU4 Und..."ear CD. v. "_lgtHtUIleJ Clo,hing W",.i.,., of 
Amerka (decided Aug. 6, 1934), Decisions, pp. 10-11. 
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are of the opinion that the Tamaqua Employees' Union is a 
company union within the meaning of Section 7 (a). The result 
is that it was contrary to the terms of the statute to dismiss those 
who would not join. 

In the Bennett Shoe case," the NLRB sustained the 
discharge of four employees dismissed by the employer 
pursuant to the terms of his closed-shop agreement with 
the United Shoe and Leather Workers Union." The 
discharge, it should be noted, followed the expulsion 
of the workers from the United after they had been 
tried by a union tribunal on charges of violating a funda
mental union rule." The four complaining workers were 
informed by the Board that if, as contended, they were 
wrongfully discharged from the union, courts were 
available to provide them with adequate relief. If, the 
complainants were further informed, the union's consti~ 
tution was wrongfully adopted, the courts provided ade-
quate remedies for setting it aside. Moreover, • 

• •• by joining the United, the complainants ratified in effect 
a closed-shop agreement and cannot be heard to. question its 
validity. In fact, they are in complete accord with its terms. By 
requesting and accepting membership in the United at a time 
when that union had already adopted the constitution, they as
sented to it, and it must therefore, for the purpose of the present 
case, be assumed to have been legally adopted and binding upon 
them. 

It is uncertain upon close analysis, whether in this de
cision the Board truly passed upon the validity of the 
closed-shop contract. It can be argued that the Board 

-Decided Dec. 10, 1934, too late fot'tinc1usion in the published 
Decisions. -

• A IO-called "independent" trade uniooi independent, that is. of the 
A. F. of L. 

• That no member of the United could belong, at the same time, to 
any other union in the trade. 
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merely ruled that the complaining workers were stopped 
from asking for relief from the burdens of such a con
tract voluntarily assumed by them. But there can be no 
doubt about the decision's practical effect. It ratified the 
closed shop. 

In the Hildinger-Bishop cases"' the Board set aside 
the discharge of Edward and Dominick Cruciana in re
liance upon a closed-shop contract"' but upheld the dis
charge of one Malkowski in reliance upon an identical 
contract." Both rulings, however, were inconclusive and 
avoided the main point. The discharge of Malkowski 
was sustained because at the time of his dismissal "he was 
the sole employee of the Princess Theater in the cate
gories of workers comprising the membership of the 
rival unions concerned. We do not believe that Congress 
provided in Section 7(a) for the situation presented by 
the discharge.'''' Reinstatement of the Crucianas was 
orde~ed because "applying the majority rule principle 
.•• it results that the company violated its obligations 
under Section 7 (a) by negotiating a collective agreement 
with a union representing none of its employees, in the 
face of a request for collective bargaining previously 
made by a union representing all of the employees in 
the particular craft group concerned."" 

II BiLlinger-Bishop Co., COI11J(),olilan AmUSe11Um Co., Inc., CrllUlIl 
Tluaur Co., I""., v. InJqmJen. Pro;ectionists and S .. g. E",,101m' 
Union (decided Oct.. 25, 1934), Decm01'U, pp. 1:17-]0. 

-In force at the Victory Theater between the employer and Local 3S9 
of the International Alliance of Theatrical Stage Employen and Moving 
Picture Machi.e 0per2ton (affiliated with the A. F. of L.). 

-In force at the Prince. Theater between the employer and Local,S9-
-In other worda, this waI a cue of individual and not collective bar-

gaining . 
• Thus, not only the dosed-shop provision but the entire collective 

agreement was invalid. The ruling, it might be argued, preruppoted the 
validity of a cloaed-shop contract between the employer and a labor or .. 
ganizatiOD which IpOke for at least a majority of the worken. 
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INDIVIDUAL BARGAINING 

No more than the NLB before it did the NLRB ever 
argue that the statute required workers to bargain col~ 
lectively and inhibited employees from engaging-if they 
so desired-in individual bargaining." What the NLRB 
did argue, in contrast, was that the employer violated 
the law when he compelled his workers to bargain in
dividually rather than collectively; when he sought by 
establishing individual bargaining relationships to frus
trate them in the exercise of the right of self-organiza
tion. 

This point of view was best expressed in the E. F. 
Caldwell case."' Here the union contended that "the ac
tion of the company in presenting individual contracts 
to its employees when it was well aware of their desire 
to bargain collectively, constitutes a violation of the 
statute." The union also contended that "the company 
exercised coercion to induce the employees to sign the 
individual agreements." Unimpressed by the evidence 
of coercion, the Board preferred to rule on the case as 
if no coercion had occurred. It held as follows: 

An employer who, having been already informed by the rep
resentatives of his employees, that they desire to liargain collec
tively, deliberately sets out to bargain with them individually, 
interferes with the right guaranteed his employees by the law. 
The Caldwell Company's motive is revealed by the fact that the 
individual contracts were presented at the very time that the 
employees were attempting to negotiate collectively with a large 
number of men with whom the company had not previously had 
similar agreements. These contracts, which covered wages and 
hours, the prime subjects of collective negotiations, would, if 

• But compare the ruling on Malkowski above, where it is supposed 
that he who engagea in individual bargaining can expect no redress 
whatever from the application of the Itatute . 

• E. F. CaJJw.U ""tl Co.,Itr<:. v. Liglui"g Eqt.itm.m Work.,.' Local 
U,,;on No. Z9427 (decided Aug. " 1934), Decisiom, pp. 12-14. 
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valid, empty the employees' right of collective bargaining of all 
significance and purpose. 

Finally, the Board found, "the circulation of individ
ual contracts by the E. F. Caldwell Company consti
tuted a violation of the rights of its employees to be free 
from the interference of the employer in their concerted 
activities for the purpose of collective bargaining."·· 

ORDERS RESTRAINING "UNFAIR LABOR PRACTICES" 

In those few cases wherein the NLRB disqualified 
company unions from the benefits of the statute, the 
Board concurrently issued instructions to the employer 
which amounted to the restraint of "unfair labor prac
tices" as contemplated by the Wagner bills of 1934 and 
1935. Thus in the North Carolina Granite case" the 
Board ordered the employer (under penalty of enforce
ment discipline) to offer reinstatement to four employ
ees discharged because of union membership and to "rec
ognize and deal with the Granite Cutters' International 
Association as the sole representative of its employees . 
for the purpose of collective bargaining until its employ
ees make an unfettered choice of another representa
tive." In the Ely and Walker decision'· the employer 
was ordered to take each of the following steps: 

I. Withdraw all financial support from the Employee and 
Management League (the company union). 

2. Cease from soliciting membership in the league, or from 
suggesting to employees that they should join the league and 

• For other comments on bargaining with individual employees, tee 
the decisions in the Columbian Iron Works, Glahman BrOL, North Caro
lina Granite, and Whiting Milk cues, all cited elsewhere in this chapter . 

• North Carolina Granite Ctw.,., 1. D. Sargent Gnlni" Co. v. Cy.,uu 
Culters' I"ternational Association, MI. Airy Branc" (decided Stopt. :l4, 
1914), Decisions, pp. 89-9] . 

.. Ely and W.lk.,. Dry Goods Co. v. Wlwu",u H""" Work.,.s' UniMl 
Local No. 181'6 (decided SepL 25, 1934), DICitWm, pp. 94-91. 



THE NLRB 323 

instruct all supervisors and foremen to cease from such solicita
tions or suggestions. 

3. Recognize the Wholesale Workers' Union Local No. 
18316 which represents a conceded majority of the employees 
in the four departments concerned as the exclusive collective 
bargaining agency for the employees in these departments. 

4. Withdraw any recognition from the league as a collective 
bargaining agency. 

5. Negotiate in good faith with the union, and make reason
able efforts when called upon to do so, to arrive at a collective 
agreement covering terms of employment of the employees in 
the four departments. 

6. Notify all employees by the posting of bulletins or other 
suitable means that the foregoing steps are being taken, and that 
no employees who resign from the league will be discriminated 
against.T1 

In the Danbury and Bethel Fur ase," to cite a last 
example, the employer was instructed to behave as fol
lows: 

I. Refrain from requiring or urging, either direcdy or in
direcdy, membership in the shop union. 

2. Refrain from in any way aiding, encouraging or assisting 
the shop union, including permitting its meetings to be held dur
ing working hours. 

3. Until such time as the employees shall have made a free 
and unfettered choice of another representative, recognize and 
deal with the United Hat Workers ••• and refrain from in any 
way recognizing or dealing with the shop union, as the ac
credited representative of its employees for the purpose of collec
tive bargaining. 

By ordering the disqualification of company unions, 
the NLRB at most disestablished-them from any privi
leges of status under Section 7 (a). But the Board, it 

n See IOmewhat similar instructions in the Johnson Bronze case, D.ci
lion" pp. 105-10. 

ft Dtmbury tmJ B"hel F..,. C •. v. United Hal F..,. W.rk ...... f Dan
Wry tmJ B"hel, Conn. (decided Nov. n, '91~), Deem...., pp. '95-.00. 
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should be noted, did not order them to be dissolved. 
They were disestablished in that the employer was or
dered to (;ease and desist from treating with them as 
accredited representatives for collective bargaining. 
They might continue in existence as purely fraternal or 
social organizations. For all practical purposes, however, 
if the employer complied with the orders of the Board, 
complete dissolution of the company union would ordi
narily soon follow. 

EFFICACY OF THE NLRB SYSTEM 

Frankly and openly, the members of the NLRB con
fessed the breakdown of the system on the enforcement 
side~ "The Board is powerless to enforce its decisions," 
they stated. "In the ultimate analysis its findings and 
orders are nothing more than recommendations." In a 
number of cases, the Board reported, Blue Eagle remov
als were being held up by injunction proceedings in the 
Supreme Court of the District of Columbia. More to 
the point, "in many industries the loss of the Blue Eagle 
has little practical effect."" The Board reported fur
ther: 

Court enforcement under the present machinery is slow, un
certain and cumbersome. The proceeding may be [a] bill in 
equity to force the employer to bargain collectively, or in
dictment for violation of Section 7{a) as embodied in the par
ticular code under which he may be operating. The record 
before the Board serves as nothing more than a basis for the 
Attorney General to proceed. It cannot be filed or used in court, 
and the case must be tried de no'1.lo. After a bill in equity is filed, 
the employer has 30 days to answer; or he may move to dismiss, 
or for a bill of particulars. The case cannot, necessanly, be tried 
at once. As it must be brought in the district in which the de
fendant resides, or where, if a corporation, it is incorporated, 

• Sixt" M01IlIrl" Retort, p. 7. 
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there is often the burden and inconvenience of bringing wit
nesses from a distance. This inevitable delay has been increased 
by much litigation resulting from uncertainty as to the meaning 
of Section 7 (a). There is perhaps ground for genuine disagree
ment as to its meaning. This should be clarified'" 

Nevertheless, the NLRB system proved to be admin
istratively more efficient than the NLB system had 
been. Two reasons help to explain the inprovement. 
First, the NLRB disengaged itself more fully than the 
NLB had from mediational activities. Second, by hear
ing arguments upon a pre-existing record rather than 
by seeking to build up a complete new record, the NLRB 
cut through much of the red-tape in which its predeces
sor was entangled, thus avoiding much delay and con
fusion. But the improvement did not eliminate all de
fects. The NLRB system, like that of its predecessor, 
worked all too slowly to grant relief. The fault was in
herent in the use of the regional boards as adjustment 
agencies simultaneously with their use as tribunals for 
preparing the record of a case. 

On the whole, the NLRB was unable to budge anti
union employers from their determination not to per
mit trade unions to profit by Section 7(a). The unwieldy 
machinery of code compliance and the slow action of the 
Department of Justice were important contributory fac
tors. That the Department of Justice did not see fit to 
prosecute quickly and vigorously all cases where an em
ployer refused to comply with an NLRB decision ex
plains, in large part, why many employers did not con
sider it necessary to respect the Board's orders. True, the 

'N The tame. These comments, it should be noted, were delivered some 
weeb prior to Feb. Z7, 1915, when Judge Nields held unconstitutional 
the application of Sec. 1(a) to the Weirton Steel Co. The decision applied 
to a cue inherited from the days of the NLB. Ita immediate effect, how .. 
ever, wu to obscure still further the already obscure alatus of NLRB 
findinga and ardelL 
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Board had recourse from time to time to Blue Eagle 
discipline. But the procedure was uncertain; it worked in 
"normal" cases, but failed in "extraordinary" cases such 
as the Jennings cause celebre. Furthermore, there is 
reason to believe that removal of the Blue Eagle had 
lost much if not most of its punitive force by the time 
the NLRB entered upon the scene. Public enthusiasm for 
the NRA had waned, and the public was no longer ready 
(if it ever had been) to boycott an employer who was de
prived of the Blue Eagle because of non-compliance with 
Section 7(a). As for possible legal disabilities due to the 
loss of the Blue Eagle-for example the matter of bid
ding on government contracts--that was a matter of 
relatively minor influence:" 

The Board also failed to achieve its hoped for posi
tion of a "supreme court" on the "common law" of Sec
tion 7(a). Although it was generally supposed that the 
NLRB could review the determinations of all joint reso
lution boards, its technical authotity over the steel and 
longshoremen boards was open to question.TO That the 
NLRB possessed any authority whatever to intervene in 
disputes arising under industries equipped with NRA 
code labor boards became doubtful after the Jennings 
case. On January 22, 1935, while the NLRB and the 
NRA were still locked in their jurisdictional struggle 
over the case, the President addressed a letter to Chair
man Biddle which rather materially curtailed the pow
ers which the Board had claimed for itself:' Henceforth 

-In the Colt cue, the l\~ refnined for quite a while from informing 
the governmental agencies concerned that the employer. Blue Eagle 
had been removed.. The cue aroUJed considerable public: controversy . 

• See above, p. 290 n. .. 
"The letter read u follows: "It baa come to my attention that out of 

a total Dumber of approximately SSD different codes ... a very tmall 
number, probably Irs than S, rontain a provision for the consideration 
and final adjudication of complaintJ of violation of labor provisiolJl. The 
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the NLRB could no longer claim original or review 
jurisdiction over disputes arising under codes equipped 
with labor relations tribunals empowered to issue "final 
adjudication." The practical effect of the President's re
quest was not extremely important--at most it shut out 
the NLRB from the bituminous coal and daily news
paper codes--but the request was rather harmful to the 
Board's authority and prestige. 

On January 31,1935 the President administered still 
another blow to the authority and prestige of the NLRB 
when he incorporated the Automobile Labor Board by 
executive order into the renewed code of fair competition 

exiltence of this provision in this handful of codes was due to the evolu
tion...,. procedure of code making during the first year of NRA •••• 

"It is, of coune, clear to me that it i. reasonable that some provision 
for appeal should be a part of governmental polley. Nevertheless, the 
fact that government has approved this provision in these very few codes, 
makes it imperative that government should live up to the letter of the 
agreement 81 long as those codes remain in effect. 

"I therefore request that the NLRB conform to the fo11owing principles 
in C8.IeI arising under these few codes until IUch time as the codes them ... 
.. I .... may be altered •••• 

eel. Whenever, in an approved code of fair competition, provision is 
made for the cooaideratioD and adjudication of complaints of violation 
of the labor provisions of the code, and where a committee, board, or 
other tribunal has been established under the code to which an appeal can 
be taken, and which is empowered to make a final and enforceable deci
lion of luch complaints, the NLRB will refuse to entertain any such 
complaint, or to review the record of a hearing thereon, or to take any 
other action thereon. 

CIa. Whenever & complaint shall be made to the NLRB that the tribunal 
of appeal establiahed under an approved code of fair competition for the 
final adjudication of labor controversies haa not been constituted or is not 
qualified in accordance with the requirements of 8uch code, the NLRB 
may investigate the merits of IUch a complaint and lubmit its recom
mendatioDl thereon to the President. 

"3. Whenever, in the cue of the type of code referred to in No. I, a 
complaint .hall be made to the NLRB by either party to a case before the 
tribunal of appeal that the decision of the tribunal of appeal is contrary 
to the wating interpretations of the law and specifically of Section 
7(a) ••. the NtRS may, in h. discretion report to the President as to 
whether in iu judgment the interpretations referred to are contrary to 
law." (See Nov> York Timu, Jan. 23, 1935.) 
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for the automobile manufacturing industry.T. This action 
removed one of the principal fields of industrial relations 
under the Recovery Act from the scope of the NLRB's 
potential authority. The Automobile Labor Board, by the 
terms of the presidential settlement, enjoyed so-called 
"fin"al adjudication." By virtue of incorporation into the 
code-in contrast to its prior existence pursuant to a tri
partite agreement-the Automobile Labor Board thus 
became one of the tribunals to which the President's letter 
of a week earlier was applicable:" 

Hopes for the future success of NLRB revived when 
on February 21, 1935 Senator Wagner introduced his 
proposed National Labor Relations Act, modelled in es
sential outlines after the Labor Disputes bill of 1934. 
But the Wagner bill was not then regarded by most 
qualified observers as an "Administration measure." Al
though the President said nothing for or against it for 
the time being, it was generally supposed at the time 
that he might refrain from giving it the weight of his 
support. The chances that the bill would be enacted were 
regarded as faint. What is more, the Weirton decision 
of February 27, 1935 had opened up the whole question 
of the constitutionality of Section 7(a). 

By March 1935, therefore, the NLRB had run into 
a blank wall. It was shut off from applying its doctrines 
of collective bargaining to all codes then or thereafter to 

... Sec. 4 of the executive order read at follow.: "The memben of the 
industry will comply with the provisiolUl and requirements for the RUle
ment of labor controversiea: which were establi.hed by the government 
and have been in operation since March 19341 and which are hereby 
confirmed and continued." 

II This question will be discussed further in Chap. XIII, which deals 
with the Automobile Labor BoareL It would appear that ''final adjudica
tion'~hat is. administratively but of coune not judicially finai-wu 
enjoyed by only three NRA code boards, the automobile, bitumino .. coal, 
aud daily newspapu publishing tribunala. 
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be equipped with qualified industrial relations machin
ery. Thanks to non-compliance and deficient enforce-· 
ment, it was like a voice crying in the wilderness. And to 
cap it all, the future of the NLRB as an interpreter of 
Section 7(a) was shrouded in the mists of constitutional 
doubt. 

From March to May 27, 1935 the NLRB continued 
to produce a large quantity of decisions, most of which 
dealt with complaints of discriminatory discharge. But 
as soon as the Schechter case ruling was announced by 
the United States Supreme Court, the NLRB ceased to 
issue decisions, and suspended all proceedings in Section 
7(a) controversies. The regional boards also manifested 
considerable activity up to May 27. A good part of the 
NLRB's energies, however, were taken up by an increas
ing number of court cases, in most of which employers 
sought to review election orders, findings of Section 7 (a) 
violations, and Blue Eagle removals.'· 

Late in May there occurred two dramatic develop-

• As of April :a the fo1lowing cases were in the federal courts: Peti
tiona by employers to review election orden-Acme Machine Products; 
American Oak Leather; Bendix Products j Firestone Tire and Rubber; 
B. F. Goodrich Tire. Petitions by employers to review findings of Sec. 
7(a) violatiolll---Guide Lamp; Hildinger-Bishop. Petitions by employers 
to remain removal of Blue Eagle-Ely and Walker Dry Goods; Hazel 
Ada. Glass; Chaa. Pfirzer Co. Preliminary injunctions secured by em
ployers against regional boards--Aronson-Rose Co.; Vyn Storag,. In
formation filed by NLRB-Carl Pick Mfg. Suit by NLRB to compel 
employer to bargain collectively with majority representativea--Houde 
Engineering. (Data procured from the legal staff of the NLRB.) 

On June 1, 1935, Attorney General Cummings announced that the 
government would forthwith terminate all court proceedings related 
to the Recovery Act. The following casel in which the NLRB was di
rectly or indirectly involved were accordingly dropped: 

Suits against the government: Amu MachitN Co. v. NLRB; AmmcfIrJ 
Oak Lea/her Co. v. NLRB, A,o",on-Ro" Mfg. Co. v. Elliot (regional 
director, RLB) I Bendix P,odUd< Cart. v. NLRB, Employee" Associa· 
tion, Kelsey-Wluel Co. v. NLRB; Employe." Con/.rene.Plan, Fir.sto," 
Tir. anJ Rubber Co. v. NLRB; Fireslotu Tire.anJ Rubber Co. v. 
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ments, each of critical importance for the future (if any) 
·of the NLRB. On May 16, the Labor Relations bill 
was passed by the Senate with surprising ease, thanks to 
the virtual collapse of all anticipated opposition.81 On 
May 21 the House unanimously reported out S. 1598 
with a recommendation that it be enacted.·' For the mo
ment, it appeared that the Labor Relations bill was on 
the verge of enactment; that the NLRB "common law" 
of Section 7(a) would at length be projected into the 
law of the land, and the Board itself continued as a per
manent tribunal vested with adequate powers of enforce
ment.s• 

On May 27, however, the United States Supreme 
Court-in the Schechter case decision-ruled unani
mously against the constitutionality of the National In
dustrial Recovery Act. The effect of this ruling upon 

NLRB, Gooari,h Rubber Co. v. NLRB, L. Greif ana Bro. v. NLRB, 
Haul Atias Co. v. Clay Williams el at (NRA); Hi/Jinger-Bishot Co. v. 
NLRB, Hoosier MIg. Co. v. NIRB, Inler1t4Iianal Nickel Co. v. NLRB, 
Kelsey-Hayes Wheel Co. v. NLRB, National Color Printing Co. v. D. R. 
Richberg; Pennsylvania-Dixie Cement Co. y. HIRBi P{vur tmJ CO. Y. 
Clay Williams II ali Schoen/eLl Bros. v. Hope (regional director, RLB). 
Simon Schwab et al v. F. Biddle; Square D. Co. v. NLRB; Un;ua Color 
ana Pigment Co. v. D. R. Richb"'g, Vyn Co. v. U.s., Washburn Crosby 
Co. v. NLRB; Moms Weinman Co. v. D. R. Richberg. 

Suits by the government: U.s. v. HouJ, Engine"';"g Ct:wj.; U.s. v. 
Oil County Special Ties MIg Co.; U.s. v. Carl Pi," MIg Co.; U.s. v. 
W,inon Sleel Co . 

• Senator Wagner Ipoke at length in favor of the bill on May 1 s. The 
debate 00 May 16 was IOlnty and brief. What opposition there wu to the 
underlying objectives of tbe bill Will expressed by Senator Tydings' pro
posed amendment, which waa voted down So to % I. The bill plUIed, in 
the form recommended by the Committee on Education and Labor, 63 to 
u. See Chap. IX, pp. %]1-]% n, and p. %]7 n . 

• The House committee proposed one major amendment, to establish 
the Board, not as an independent eatablishment, but as a part of the U. S. 
r>e:artment of Labor. Representative Marcantonio diJlented. 

According to newspaper reportl of the period, the Praident had 
finally thrown the weight of his IUpport behind S. 1 951 and wu ready 
to push it u an "Administration measure!' . 
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the NLRB, was twofold. First, the Board, although it 
nominally continued in existence until June 16, ceased 
to function. It entered, so to speak, into a state of sus
pended animation. True, the Supreme Court had noth
ing to say about the constitutionality of Section 7(a) as 
such. But by ruling that all codes were null and void, 
the court destroyed the subject matter of the NLRB's 
quasi-judicial activities. Recognizing this fact, the Board 
halted the issuance of any further decisions, ceased to 
hold hearings, and terminated all other essential activi
ties. 

Second, what the court had to say about the powers 
of Congress over "interstate commerce" raised serious 
doubts concerning the constitutionality of the Labor Re
lations bill. The bill proposed to restrain such "unfair 
labor practices" as might be engaged in by employers in 
general; but the Schechter decision suggested quite 
strongly that the court might hold that manufacturing, 
mining, construction, and the like were not "interstate 
commerce." In any event, immediate action by the 
House of Representatives on S. 1958 was suspended for 
the time being in the legislative and executive confusion 
which ensued upon the judicial scrapping of the Recov
ery Act." 

"Two further developmenlll may he noted: (.) On June '5, '935 
the President iuued Executive Order No. 7074, temporarily extending 
the life of the NLRB to July., '935 (later extended to August .). The 
Board Wal empowered to "exercise the powen and the functions and 
be charged with the duties prescribed in Executive Order No. 676] ..• 
in so far as IUch powen, functions, and dutiea are authorized under the 
NlRA al amended and continued by ... Senate Joint Resolution 11 ]." 
(N"", York Tim." June .6, 1935.) (.) On July 5 the Lahor Rela
tiOnl bill became law. Rewritten in an attempt to get around the IUP

pOled obstacle of "interstate commerce," the bill kept the new statutory 
board in contemplation independent of the Department of Labor. See 
Chap. IX, p • • 6a. 



CHAPTER XII 

THE NATIONAL STEEL LABOR 
RELATIONS BOARD 

Of the four special boards established under Public 
Resolution No. 44, the National Steel Labor Relations 
Board" was peculiarly significant. This Board sought to 
handle the basic problems of Section 7(a) in a major 
industry wherein the issue of trade versus company 
unions was particularly acute throughout the code-active 
life of the Recovery Act. Thus, before reviewing the 
work of the Steel Board, it is desirable to relate briefly 
the events which led to its establishment. 

THE CREATION OF THE STEEL BOARD 

Feeble since the defeat of the 1919 strike, the Amal
gamated Association of Iron, Steel, and Tin Workers 
began to revive in 1933 under the stimulus of the Re
covery Act. At the same time, employee representation 
plans were introduced in the vast majority of the plants 
in the industry.' The scene was thus set for conflict. The 
Amalgamated's rapid growth brought into its ranks a 
number of new local leaders, militant in spirit, who or
ganized themselves into a ''Rank and File Committee," 
demanding an aggressive campaign for union recogni
tion, to be backed up, if necessary, by a general strike in 
the industry. At the Pittsburgh convention of the union 
in April 1934. the Rank and File leaders prevailed over 
the older leadership and strike plans were ratified. 

I The other three-the Textile Labor Relatiorll Board, the Winant 
Board of Inquiry and Mediation, and the Longshoremen" Labor Board
are considered briefly in Chap. XV . 

• See Chap. III, psrticularJy the part which de.1t with the employera' 
ef£ort to write employee repreaentatioD plans into the code, pp. 60-65· 

332 
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Late in May 1934. in accordance with the decision of 
the convention, over zoo locals of the Amalgamated 
presented to their respective managements a demand for 
union recognition. The demand was either rejected or 
ignored by all employers. A general steel strike to be
gin in mid-June seemed imminent. The situation was 
intensified by Judge Nields' first ruling on May 209, 
1934 on the Weirton case, in which he refused the gov
ernment's application for a temporary injunction with
out going into the merits of the case. This decision weak
ened organized labor's faith in the ability of the govern
ment to enforce Section 7 (a). I t antagonized, particu
larly, the Rank and File elements in the Amalgamated.· 

On May 30, 1934. the President hastened to relieve 
the tense situation. In approving on this date the ex
tension of a revised code for the iron and steel industry, 
he promised the workers an opportunity to participate 
in elections. In the executive order granting approval of 
the revised code the President said: 

In order to assure the free exercise of the rights of employees 
under the provisions of Section 7 of this act and Article 4 of 
this code, I will undertake promptly to provide, as the occasion 
may demand, for the election by employees in each industrial 
unit of representatives of their own choosing for the purpose of 
collective bargaining and for mutual aid and protection, under 
the supervision of an appropriate governmental agency and in 
accordance with suitable rules and regulations. 

The Rank and File leaders were not at all satisfied 
with the President's somewhat vague pledge. They is-

• Judge Nielda based hi. reasoning on the Anti-Injunction Act of 193a. 
At that time, it mould be noted, the government was seeking to compel 
the Weirton Co. to submit to an NLB election. The election issue was 
later levered from the bill of complaint following the establishment of the 
Steel Board, and was not touched upon in the coun's final adjudication of 
Feb. '7. '935. 
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sued an extraordinarily militant statement which was re
pudiated by the officers of the Amalgamated. The lat
ter, however, also criticized the government, in more 
moderate language, for "having failed in its trust to or
ganized labor" by not enforcing Section 7( a) with suffi
cient vigor and speed. Two days later, the Iron and Steel 
Institute issued a counter statement asserting that the 
Amalgamated spoke for a very small fraction of the em
ployees in the industry, and that the vast majority of 
the 430,000 workers were satisfied to bargain collec
tively through the employee representation plans. The 
statement said also: 

There is only one point at issue, the "closed shop." ••• The 
employers in the steel industry will make no agreement that 
denies to their employees, whether or not they are members of 
the union, equal opportunity for work and advancement. 

Senator Wagner began negotiations with the Amalga
mated, but General Johnson soon intervened. On June 

. I, the Administration suggested the establishment of a 
Steel Labor Board simila.r in composition and functions 
to the Automobile Labor Board. This proposal enraged 
the Rank and File leaders, who ridiculed the NRA as 
"the National Run-Around." General Johnson and 
Donald Richberg nevertheless continued to confer with 
leaders of the Iron and Steel Institute, and on June 8, 
1934 the Administrator announced a plan for a "Steel 
Industrial Relations Board" to which the Iron and Steel 
Institute had agreed. The proposed· board would have 
been confined in effect to the regulation and supervision 
of company union schemes already in existence." The 
Amalgamated refused to have anything to do with this 
proposal; for once the international officers and the Rank 

• For detaiU of this plan, tee Nerw York Times, June 9, 1934. 
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and File committee were in agreement. After an acri
monious dispute with the Administrator,' the union 
leaders left Washington to prepare for a convention be
ginning June 14 which was expected to call the general 
strike. 

It was the threat of this strike, more than any other 
single factor, which led to the enactment of Public Reso
lution No. 44. Meanwhile, a day after the Amalgamated 
opened its convention in Pittsburgh, William Green, 
president of the A. F. of L., addressed the delegates in 
a forceful plea for peace. Mr. Green asked the union to 
call off the strike, and to rely instead on the program 
proposed by him. This program, it was tacitly under
stood, had Administration support. It called for the ap
pointment by the President of an impartial "Board of 
three" with authority to investigate and adjust com
plaints of Section 7 (a) violations, to function as a volun
tary arbitrator, and to hold elections of representatives 
who would be authorized to execute collective agree
ments.· 

Mr. Green's speech had the desired effect, and the 
convention voted to suspend the strike call for the time 
being. After some delay and further negotiations, the 
President, by executive order and in reliance on Public 
Resolutions No. 44, established the National Steel La
bor Relations Board of three "impartial" members: 

-Including a radio address in which the Administra.tor 'Poke of the 
union leaden in most uncomplimentary terms. and a response, in equally 
heated language, by the Rank and File group. It waS generally believed 
that the repercussion. of this dispute were a factor in leading the Pres
ident into "euing out" General Johnson from further jurisdiction over 
labor disputet. 

• For detail. of the program, see New York Times, June 16, 1934 . 
., Chief Justice Walter P. Stacy of North Carolina, chairmans Rear Ad

miral (retired) Henry A. Wiley, U. S. Navy; Dr. Jam .. Mullenbach, 
(deceaoed Apr. " 1935) member of the Petroleum Labor Policy Board. 
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POWERS AND JURISDIcrION 

The general source for the authority and jurisdiction 
of the National Steel Labor Relations Board was in Pub
lic Resolution No. 44. The specific powers and jurisdic
tion of the Board were set forth in Executive Order No. 
6751 of June 208, 1934. 

Section I of the order created the National Steel La
bor Relations Board in connection with the Department 
of Labor; named the three members; provided for their 
compensation; authorized the Board to appoint employ
ees, to incur necessary financial obligations in the per
formance of its duties; and allocated to its use certain of 
the funds appropriated for the purposes of the Recovery 
Act. 

Section 20 gave the Board the following powers and 
duties in connection with labor problems relating to the 
iron and steel industry: 

(a) Promptly to investigate, hear and determine any charges 
of interference, restraint, or coercion of employees in the exer
cise of their rights [of collective bargaining, as defined in Sec
tion 7 (a) of the NIRA and in Article 4, Section I of the Iron 
and Steel code] ; and any complaint of discrimination against or 
discharge of any employee in violation of [such] rights. 

(b) To mediate in any dispute arising between employers 
and employees in the iron and steel industry; to arrange, when 
the Board shall deem it necessary, for conferences for collective 
bargaining or adjustment of grievances between employers and 
representatives of employees chosen in accordance with the re
quirements [of the Recovery Act, the code, and the joint resolu
tion]; and, by mediating and conciliating, to promote the settle
ment of controversies between employers and employees in the 
industry. . 

(c) To serve as a board of voluntary arbitration, or to create 
boards of voluntary arbitration [in any labor dispute between 
employers and employees in the industry, but only upon joint 
submission by the parties concerned]. 

(d) To exercise aD the powers provided in said Public 
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Resolution 44, 73d Congress, for a board established under said 
resolution. 

Section 3 defined a fourth function-the conduct of 
elections: 

Whenever, after its services are invoked by employers or em
ployees the Board, upon investigation, shall find that an election 
is necessary to determine by what person, persons or organiza
tion employees desire to be represented, the Board is authorized 
to order and conduct an election by a secret ballot (including 
primary elections when deemed advisable) in order to determine 
by what person, persons, or organization the employees desire to 
be represented. After eaCh such election the Board shall certify 
the results to all concerned, and the person, persons or organiza
tion cenified as the Choice of the majority shall be accepted as the 
representative or representatives of said employees for the pur
pose of collective bargaining, without thereby denying to any 
individual employee or group of employees the right to present 
grievances, to confer with their employers, or otherwise to asso
ciate themselves and act for mutual aid or protection." 

Section 4 was related to Section 3. It provided that 
the Board should have access to such payroll and other 
documents as would enable it to prepare and certify lists 
of employees eligible to vote in elections. No specific 
procedure whereby thc? Board could compel the produc
tion of the necessary documents was defined. I t could 
be supposed, nevertheless, that this was a matter to 
which the appropriate provisions of the j oint resolution 
would apply. 

Section 5 (a) empowered the Board, with the approval 
of the President, to make and prescribe such rules arid 
regulations as it deemed "necessary for the exercise of 

• Sec. 3 waa particularly noteworthy. It expressly required the ma.jority 
rule principle in collective bargaining elections. At the same time, indi .. 
vidual and minority group safeguards were provided. A similar provision 
appeared in Executive Order No. 68S8 of Sept. a6, 1934, which esta1>
\iahed the Textile Labor Relations Board. 
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the powers conferred in this order." Section S(b) in
structed the Board to report to the President, through 
the Secretary of Labor, on "its activities, findings, inves
tigations and recommendations." 

Section 6 stated that the Board should cease to exist 
when, in the opinion of the President, it had completed 
the duties it was authorized to perform. 

To sum up, the National Steel Labor Relations Board 
was authorized to engage in the mediation and concilia
tion oflabor disputes in the iron and steel industry; to 
arbitrate upon a voluntary basis; to adjudicate contro
versies involving the meaning and application of Section 
7 (a); and to determine, by secret ballot elections, under 
majority rule, disputes concerning representation.' 

ACTIVITIES OF 1HE BOARD 

The National Steel Labor Relations Board did not 
use all of its assigned powers in the same degree. We 
shall consider its main activities separately. 

MEDIATION AND CONCILIATION 

From July to the end of 1934. the Steel Labor Board 
functioned almost entirely as an agency for mediation, 
not so much in the sense of settling strike situations, 
which were few and trivial, as in the sense of trying to 
bring the employers and the Amalgamated together for 
purposes of joint conference!· The Board held a series 
of hearings on collective complaints, moving its scene of 

• The effect upon the Steel Board of the Supreme Court decision, May 
%7, J9lS', which held the Recovery Act unconstitutional, wu the Ame 
u the effect of the decision upon the other joint resolution boards. See 
Chap. Xl, pp. 330-31 • 

• By Oct. 1, J 9 3410 the Steel Board reported the "tettlement" of "di.
potes" involving J5,000 worken directly. (De'Partme1ll D/lAhor Pr#1I 
Met1UIrtmJufIJ, same date.) But these were not all dnputa, which if un
tettled, would have eventuated in strikes. 
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operations for that purpose from Washington to the iron 
and steel districts. But it refrained from handing down 
decisions, and bent its energies instead toward bringing 
about the adjustment of collective grievances by agree
ment.11 

The Board held its first and only election of collec
tive bargaining representatives among the production 
employees of the West Vrrginia Rail Company at Hunt
ington, West Virginia on September 6, 1934. In the 
technical sense, the Board "ordered" this election. The 
order was issued, however, after the employer expressed 
his readiness to submit and willingness to abide by the 
results. Given the choice between representation by a 
lodge of the Amalgamated Association or by a company 
union-the Huntington Steel Workers Association-
237 employees voted for the trade union; 134 for the 
company union. Applying the principle of majority rule, 
the Board certified the Amalgamated lodge "as the rep
resentative of the employees of the West Virginia Rail 
Company for the purpose of collective bargaining with 
all the rights and privileges vouchsafed by law to such 
choice and certification."" 

In three other important cases, Apollo Steel Company 
(Apollo, Pennsylvania), Clayton Mark and Company 
(Chicago), and Bethlehem Steel Corporation (Sparrows 
Point, Maryland plant), the Board was able to adjust 

'II AI an illuttratioD, we may cite the dispute between variOUI lodges of 
the Amalgamated Association of Iron and Steel Worken and the Republic 
Steel Company. It arose out of the employer" refusal to renew wage con
tractJ covering groups of skilled worken in the plants at Warren and 
Niles, Ohio, and Moline, Ill. Failure to settle this controversy might 
have precipitated a strike. The lettlement, reached by agreement, consisted 
in the employer's notice to the union that he would adhere to the union 
ecale of wagee as incorporated in a general agreement covering small 
Mid-Western mills. The union waa content to regard this u a renewal of 
the bilateral contract. 

• NSLRB C.,ri/iaUion, Sept. 10, 1934. 
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representation controversies without recourse to elec
tions." In all three cases, it appears, the employers gave 
the Board assurances that they were willing to meet and 
deal with the committees of the Amalgamated. How 
far, if at all, these assurances constituted union recogni
tion it is hard to say. What mattered, from the Board's 
point of view, was its ability to bring the parties to the 
disputes into agreement. 

To simplify the procedure of dealing with complaints 
coming from the Amalgamated Association of Steel 
Workers, the Board at an early date entered into work
ing arrangements with the Mr. Ch:u:lton Ogburn, coun
sel to the union. All complaints received by the Board 
involving the. Amalgamated were transmitted to him, 
and he prepared them for presentation, if necessary, at a 
formal hearing. To centralize responsibility still fur
ther, individual members of the union and lodges of the 
Amalgamated were instructed by the Board to present 
their grievances in the first instance to the union's coun
sel for investigation and presentation." 

All this activity in connection with hearings and ad
justments however, was of secondary importance. The 
Board's greater task was to bring about, if possible, a last
ing truce between the Amalgamated and the iron and 
steel employers. This task necessitated a series of informal 
and confidential conferences with representatives of both 
parties. While engaged in this work, the Board refrained 
from committing itself, officially at least, to a stand on 
Section 7(a) which might have spoiled its chances of 
achieving mutual accommodations. 

This part of the Board's work reached a climax and 

• DeptzrtlfU'fll 01 LAbor Prell M muwtmJu"" Oct. I, J 914-
.. NSLRB MemortmJ""., July '0, '9340 
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came to an end late in December 1934. By that time, 
steel production had begun to move upward once again, 
labor unrest was stirring anew, and the possibilities of a 
steel strike were more vivid than at any time since May 
or June 1934- On November 18, 1934 it was reported 
that as a concession to the President's recent plea for in
dustrial peace, the iron and steel employers were ready 
to grant provisional and limited recognition to the 
Amalgamated. Seemingly, the employers offered a 
scheme of proportional representation similar to that 
adopted in the President's automobile settlement. The 
Amalgamated insis~ed on "majority rule." The negotia
tions, in which the Steel Labor Board served as chief in
termediary, broke down!" The next step was interven
tion by the President and the Secretary of Labor, and on 
December 18, 1934 a conference was held at the White 
House." The union representatives were urged to agree 
to a settlement by which (I) the employers promised 
to bargain with all groups of employees; (2) both labor 
and employers promised to recognize the Steel Board 
as an arbitration agency; and (3) both sides promised to 
observe a six-month truce, during which no elections 
of representatives for collective bargaining would be 
held. 

In the light of the June truce, which resulted in the 
establishment of the Steel Labor Board, these were 
somewhat extraordinary proposals. On the assurance 
that elections would be held under majority rule, the 

• See W..,nmglotJ Post, Nov. 18, 1934 . 
• Those in attendance were: Miss Frances Perkin., secretary of labor; 

Edward F. McGrady, assistant secretary of !abo" M ....... Staey and 
Wiley of the Steel Board, Eugene G. Grace, president of the Bethlehem 
Steel Corporation, William Green, president of the A. F. of L., Miehael 
F. Tighe, president of the Amalgamated. N..., York Herald Trib ...... 
Dec. 19, 193 .... 
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Amalgamated had called off its proposed strike. Now 
that the strike fever was reviving once again, the union 
was asked to enter into a new truce involving the denial 
both of elections and of majority rule. The Administra
tion, it appeared, was ready to scrap the terms of the 
first truce if by doing so it could help to promote the 
progress of re-employment. 

Confronted with these proposals, the A. F. of L. stood 
firm. The White House conference led nowhere. Hav
ing failed to bring about agreement by conference, the 
Steel Labor Board turned toward the exercise of its elec
tion powers. 

ELECTION ORDERS 

Long before it began to issue any election orders in 
January 1935, the Steel Board had been functioning as 
a tribunal for administrative adjudication of Section 
7 (a) cases. Charges that employers were practicing dis
crimination were frequent. So also were complaints by 
various Amalgamated l.odges, alleging refusals by em
ployers to bargain collectively, or accusing employers of 
having imposed company unions on the workers against 
their will, and asking that the representation issue be 
settled by means of a secret referendum. 

On December 31, 1934 the Board issued two orders 
for elections in properties owned by the Carnegie Steel 
Company, one in the Duquesne (Pennsylvania) plant, 
the other in the McDonald (Ohio) mill." In both 
plants, the Amalgamated claimed a majority of the pro
duction employees; in both plants an employee repre
sentation scheme was in force. After considering the 
facts, in both cases, the Board concluded "it to be in the 
public interest that an election of the productive em-

JI' NSLRB Prell Memorll1f4Um, Jan. a, 19H. 
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ployees .•• be held to· determine by what person, persons 
or organization they desire to be represented for the pur
pose of cQllectivebargaining." 

The _Board ordered further in each case that the Car_ 
negie Steel Company should produce, within seven days, 
"its last payroll prior to the date of the making of this 
order of all its productive employees" at each plant for 
the purpose of making it "possible for this Board to as
certain those employees of said company eligible to vote 
in the election ordered herein." Finally, in the event 
that application should be made to "an appropriate court 
of the United States for enforcement or review of this 
order," the payrolls were to be produced within five days 
following the decision by the court, on the assumption, to 
be sure, that the court would uphold the Board. 

Seven days passed, and the Carnegie Steel Company 
failed to produce the payrolls as ordered. Moreover, the 
Board was taken into the federal courts by the action 
of the General Body Committees of Employee Repre
sentatives (the company union). These court actions, 
asking that the election orders be set aside, were com
menced on January 7, 1935 in the United States Circuit 
Court of Appeals in Philadelphia and Cincinnati. The 
lawyers for the company unions did not challenge the 
constitutionality of the Recovery Act. Contending, 
merely, that no election was justified, they argued that 
the Board was in error by failing to find that "the em
ployee representation plan is a proper vehicle for the 
exercise of the right of collective bargaining under Sec
tion 7(a)," and in not finding that "the employee rep
resentatives were freely and voluntarily chosen by a 
majority of the employees." To these contentions, the 
counsel for the Amalgamated, who announced that he 
would seek to intervene in the case, retorted as follows: 
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The employee representation plan is not an organization of 
employees. Testimony in this case showed that the company 
union has no dues and no treasury and that the fees of the at
torney representing it were paid by the Carnegie Steel Corpora
tion.1s 

Court proceedings having been initiated, both election 
orders were necessarily held in suspense. On March 8, 
1935 the Board cancelled the Duquesne order in re
sponse to the Amalgamated's petition to withdraw. 
Three days earlier the United States Circuit Court of 
Appeals for the Third Circuit, acting in reliance upon 
the j oint agreement of all parties concerned, had dis
missed the company union's appeal against the order of 
December 31, 19340'° The reasons for the dismissal by 
the Circuit Court and the cancellation by the Board were 
identical: factional strife within the Amalgamated be
tween the Tighe leadership and the Rank and File group 
had resulted in the suspension of many local cllarters, 
among them the charter of Fort Dukane Lodge No. 187· 

By its action in the Carnegie Steel cases, the Steel 
Labor Board-committed itself to the issuance of election 
orders. On January 8, 1935 it issued three more orders; 
two of them addressed to the Youngstown Sheet and 
Tube Company (East Chicago, Indiana, and South Chi
cago, Illinois plants); the third to the Illinois Steel 
Company (Gary, Indiana works)"· The Board went 
further in these orders than in the Carnegie Steel order. 
In all three cases, it found that the employee representa
tion plans were "clearly sponsored by the company and 
that the elections held for said employee representatives 
were not such elections as it contemplated by Public 
Resolution No. 44-» Refuting the contention that in 

• NAJJ York Times, Jan. I, 19B . 
• NSLRB Presl Memorlttklum, Mar. I, 1935. 
-The same, Jaoo ., 1935. 
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electing representatives under the company union 
schemes the workers had expressed their choice, the 
Board observed: 

At no time was the question of approval of this plan submitted 
to the workers in these plants for a clear-cut vote to determine 
whether the workers would select this as their means of collec
tive bargaining or some other agency • 

. The Board ruled further (Youngstown cases) that 

• •• the interest of certain supervisory officials in the numbers 
voting at the election vitiated this as to the free choice of repre
sentatives as contemplated under Section 7(a) of the NIRA.'" 

On that same date, January 8, I935, the Board re
fused to grant the Amalgamated lodge's petition for an 
election among the employees of the Acme Steel Com
pany (Riverdale, a Chicago suburb) ... ·The Board found 
that the employees had been offered the choice by secret 
ballot of approving or rejecting the company union 
plan; that a majority had voted in favor of adopting the 
plan; and that a member of the Chicago regional labor 
board had been present at the election as an observer. As 
for the trade union's attitude, the Board said: "It does 
not appear that the Amalgamated Association offered 
any alternate plan or objected to the vote being taken." 
The findings continued to the effect that, although the 
company had participated in the formation of the plan 
by having its representatives act in an advisory capacity, 
no coercion had been used. 

• All three of these orden were mortIy thrown into the federal courts, 
the employen refusing to produce the payrolls and the company union 
plan. taking the legal initiative. Later election orden (Jan. liS, 1935) 
addressed to the Pittsburgh Steel Co. were also taken into the courts, this 
time by the employer. On June 1, 1935, Attorney General Cumminga 
announced the termination of all the court cases in which the Steel Board 
wu involved, together with all other Recovery Act cases. 

• NSLRB P,ess Memo,.."J,."" Jan. 8, '935 •. 
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On January I I, 1935 the Board refused to sustain the 
complaints made by an Amalgamated lodge against the 
Jones and Laughlin Steel Corporation (Aliquippa, 
Pennsylvania plant) to the effect that the company had 
violated Section 7(a) by interference in the self-organi
zation of employees. The dispute ran back to certain acts 
of espionage, intimidation, and discharge supposedly 
committed during the late summer and e~dy fall of 
1933, while the Amalgamated local was first getting 
started. All these matters had been settled, however, by 
the time the Board came to rule on the case. The Amal
gamated's earlier election petition was not at issue, the 
matter having been deferred by stipulation between the 
union and the employer'" 

On January 16, 1935 the Board ordered that elections 
be held in the Monessen and Allenport, Pennsylvania 
plants of the Pittsburgh Steel Company. In each case, 
notwithstanding the Amalgamated's claim to speak for 
a majority of the workers, the employer had conducted 
an election of representatives under the company union 
scheme. In each case, the Board found that "such elec
tions for employee representatives were not such elec
tions as is contemplated by Public Resolution No. 44."" 

On February 28, 1935 the Board addressed an elec
tion order to the Clearing, Illinois plant of the Conti
nental Can Company. It was found in this case that 
"such elections as were held under the employee repre
sentation plan did not permit that freedom of choice and 
did not guarantee the non-interference of the company 
with the self-organization of its employees contemplated 
by Section 7 (a) ••• and Public Resolution No. 44.'''' 

• The same, JaD. 12., J 935. 
M The lIilme, Jan. 17, J 935-
-The same, Mar. 4, J91S. 
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On March II, 1935 the Board dismissed charges of 
Section 7(a) violations brought against the Wheeling 
Steel Corporation (Portsmouth, Ohio plant), but never
theless granted' the Amalgamated's election request. In 
ordering the referendum, the Board advanced the fol
lowing explanation of Public Resolution No. 44: 

••• [Its purpose is] to provide a method by which employees 
may choose their representatives for collective bargaining with 
their employer without restraint or interference by means of a 
secret ballot election impartially supervised. The right to hold 
such an election should not be denied to petitioning employees 
where a prima facie showing is made by petitioners, and not re
butted, that such an election will tend to put at rest existing con
troversies among employees as to the bargaining agency they 
desire to have represent them." 

DECISIONS ON DISCRIMINATION 

Almost immediately after issuing its first batch of 
election orders the Steel Labor Board began to hand 
down its first decisions in discrimination cases. Among 
the various cases handled by the Board, special interest 
attached to complaints by the Amalgamated against the 
Republic Steel Company (Warren, Ohio and Niles, 
Ohio plants), which were decided on January 10, 1935." 
With reference to the Niles plant, the Board found that 
"a violation of Section 7 (a) of the NIRA by the Repub
lic Steel Company has not been proven and the company 
is not guilty of such violation." The Board recom
mended, nevertheless, that the employer "as an act of 

-The same, Mar. 11, 1935. 
II' These cases had been before the Board since the early autumn of 1934. 

The Board went to the trouble, in each decision, of explaining why the 
decision had been 80 loog delayed: "The delay in the decision in thi. 
matter has been for the purpose of enabling the company and the union 
to negotiate their differences. Reports of counsel to the Board, made from 
time to time Binee the hearing, have indicated that these negotiations 
were still in progress." (The same, Jan. 11, 1935.) 
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good faith" take certain steps which might lead to the 
reinstatement of the four complaining workers. 

With reference to the Warren plant, the Board was 
unable to find that the company had discriminated 
against eight of the workers involved. It did, however, 
sustain the discrimination complaints in the case of two 
other workers, and held that the Republic Steel Com
pany had "interfered with, restrained and coerced these 
employees in the exercise of their rights of concerted ac
tivities for mutual aid and protection .•.. " Reinstatement 
of both employees was ordered. There was then ap
pended to the decision an enforcement clause as foIIows: 

Should the Republic Steel Company fail to notify the Board 
within ten days from the date of this decision that it has re
instated the said [two employees] in their former respective posi
tions, provided that within said period the two said employees, or 
either of them, shall make application to the company for re
instatement, the case will be referred to the Compliance Division 
of the NRA and other agencies of the federal government for 
appropriate action. 

The Republic Steel decision set an important prece
dent in the application of Section 7 (a) to the iron and 
steel industry. It was the first time that an employer had 
been ofliciaIIy warned that refusal to comply with a de
cision of a labor board might lead to the loss of the Blue 
Eagle. It was the second time that an employer had been 
found guilty by a labor board of "discriminatory dis
charge."" 

• The Weirton lUit initiated by the National Labor Board arose, not 
out of the employer. refusal to comply with a decision, but out of hi. 
failure to carry out the terms of an agreement at the agreement Wat 

understood by the Board. It ia not apparmt that the t-."LB ner recom
mended to NRA that the Weirton Company be deprived of the Blue 
Eagle. The t.."LB in the Great Lakes Steel case found a violation in the 
discharge of two worken. (See D.MOIIS, Vol. I, p. 9'.) ~fusa\ by the 
employer 10 comply led the NLB to refer the cue to the NRA Compliance 
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On March 14, 1935 the NSLRB handed down what 
appears to be an arbitrational award on a group of 
discrimination complaints entertained by Tuscawaras 
Lodge No. 173 of the Amalgamated against the Greer 
Steel Company of Dover, Ohio. These cases were heard 
by virtue of an agreement, settling a strike, which pro
vided inter alia that "discharge cases that cannot be ad
justed by direct negotiation shall be referred to the Steel 
Labor Board for arbitration." With reference to a num
ber of ore workers, the Board found that they "were 
merely given work that was somewhat different from 
what they did previously, but that the change was oc
casioned by the economic requirements of the mill and 
not because of their union affiliation and union activi
ties." With reference to one Prosser, the Board again' 
found no evidence of discrimination, but recommended 
his reinstatement to his former job.'· 

Sixteen workers, the Board found in the Gulf Lakes 
Steel decision of May I, 1935, had been discriminated 
against by their employer in violation of Section 7(a). 
The employer, it was also found, had been guilty of "in
terference" with the self-organization of the employees. 
The Board ordered the employer to reinstate the 16 
workers in question within the next fortnight on penalty 
of having the matter referred to the NRA Compliance 
Division and other federal enforcement agencies. The 
case, which involved 2,7 individual complainants in all, 
was the outgrowth of a plant shutdown during July and 

Division and to the Attorney General; but tha.nks to an adjustment, the 
matter Wall Dot further pursued. By April 1935 the Steel Labor Board 
had not yet referred the Republic Steel case to the Compliance Division 
because, there i. reason to believe, of certain legal technicalities. One of 
the worken had been reinstated . 

• NSLRB Prill M~morQnJ.um, Mar. 14, 1935. 
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August 1934, following the threatened general strike 
which failed to materialize. Despite the findings of "dis
crimination" and "interference," the Board held that 
"no case has been made in support of the allegation that 
the employer has refused to engage in collective bargain
ing."" 

SUMMARY 

It could hardly be said, as of May 1935, that the Na
tional Steel Labor Relations Board had accomplished 
much in attempting to apply Section 7(a) to the indus
trial relations problems of the iron and steel industry. 
The Board had smoothed over a number of difficulties, 
and averted a number of plant strikes. But it had not 
been able to solve the basic issue of trade union versus 
company union. It had not been able to introduce ma
jority rule and collective agreements as living realities. 

The Board refrained for many months from forcing 
the issue of elections.I

' It may be excused for refraining 
from forcing the issue earlier, in an attempt to carry out 
the specific terms of the June truce. The reason for the 
Board's delay was not of its own making. The cause lay 
in the Administration's reluctance, because of the desire 
to push along re-employment, to precipitate a struggle 
with one of the country's major industries. The attitude 
of the steel industry was clear; it would stand by its 
company unions and fight any attempt to force trade 
unions upon it. In evading the issue for many months, 

• Mauer of Gulf States Steel Co. (GaJsJen, ,,14.) anJ Lodges No. 18, 
til, anJ 72 Amalgat1l4let:l Association 0/ 1.s.T.W., NSLRB Prell Memo. 
riJrulum, Apr. 30, 1935. 

a Judge Nieldi' Weirton ca.ae ruling had nothing to do with the Steel 
Labor Board'. election powen. In fact, the Steel Board was not at all 
involved in the suit. The court held (in fact) that the employer did not 
unlawfully impose the employee representation plan on bit worken, and 
(in law) that See. 7(.) wat unconstitutional in application to a manu· 
facturing enterpriJe, becaUR manufacturing i. not "intentate commerce." 
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the Steel Labor Board merely accoInmodated itself to 
the Administration's objectives. 

Another factor was the lack: of a real basis in the ranks 
of the A. F. of L. for direct and effective action. Torn 
by internal dissension, after June 1934 the Amalga
mated lapsed into a state of lethargy. In view of the con
tinued low rate of production and widespread unemploy
ment, moreover, it would probably have been suicidal if 
the union had called a strike at any time thereafter. Or
ganized labor, though still in ferment, gave no signs of 
being able to take the offensive. What is more, the Tighe 
leadership of the Amalgamated, instead of pushing 
ahead on a vigorous organizational campaign, was en
gaged, during the spring of 1935, in carrying out a 
"purge" of the Rank and File leaders.·· True, at the 
convention of 1934, the A. F. of L. Executive Council 
had been instructed to initiate a drive for union recogni
tion in iron and steel. But what specific steps, if any, had 
been taken were not readily apparent. Finally, the whole 
psychological situation was profoundly affected by 
Judge Nields' Weirton case decision. It was not so much 
that he found Section 7(a) unconstitutional. What 
counted most was the praise he lavished on employee 
representation plans (company unions) as a means for 
supervising industrial relations, particularly in the iron 
and steel industry. All in all, by May 1935 company 
unionism had become more firmly entrenched in the 
iron and steel industry than ever before. 

Such was the sum and substance of affairs when on 
May 27,1935 the United States Supreme Court handed 
down its decision in the Schechter case--the decision 
which gave the death-blow to NRA codes. The effect of 
this decision upon the Board was to block: it from con-

• The charten of many of the more aggressive locals were suspended. 
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tinuing its efforts to apply Section 7 (a) to the labor rela
tions problems of the iron and steel industry. The future 
of the Board (if any) depended on what action Congress 
would finally take on the Labor Relations bill, for as a 
"joint resolution" tribunal the Steel Labor Board was 
due to expire on June 16, 1935. But although the Board 
became at once quiescent in its quasi-judicial and election 
activities, it continued for the time being to engage in 
the mediatory function." 

• Agents of the Board sought to settle a bitter and violent strike in 
Canton, Ohio, which began coincidentally with the ruling in the Schechter 
case. The strike was not, however, precipitated by the ruling, but began 
for independent reasons. 

By executive order on July I, 1935, the Steel Board's existence was 
extended indefinitely, pending the creation of a labor board system under 
the Labor Relations Act. 



CHAPTER XIII 

THE AUTOMOBILE LABOR BOARD 

The Automobile Labor Board-the full title was the 
President's Automobile Labor Board of the-National 
Recovery Administration-owed its origins to the labor 
unrest in the industry in the early spring of 1934- No 
other Recovery Act labor board was the center of more 
controversy concerning the theory and application of 
Section 7(a). Before considering the work of the Board, 
however, it will be well to summarize the events which 
led to its creation. 

THE CREATION OF rim BOARD 

In the summer of 1933' the American Federation of 
Labor began a campaign for organizing the workers in 
the automobile manufacturing industry. Federal labor' 
unions, constituting units of what was then called the 
United Automobile Workers Union, were formed in 
most of the important plants.1 The employers, however, 
succeeded in putting the "individual merit" clause into 
the automobile code,' and began setting up employee 
representation schemes. 

Labor troubles broke out at once. Early in March 
1934, while the industry was experiencing a brief sea
sonal expansion, they came to a head. The A. F. of L. 
unions began preparations for a general strike.' The 

1 At the same time, the Mechanics Educational Society of America, 
independent of the A. F. of L., began to organize tool and die craftsmen. 
Some months later, the federal locals were fused into a "national" council 
preliminary to the establishment of an A. F. of L. CCinternational" Of
ganization (not .. t up by June 1935) • 

• See Chap. Ill, pp. 65-68 • 
• At that time, it was believed there were from 1 S to 100 such federal 

unioDi. Estimated membership was from 50,000 to 60,000. One year 

353 
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National Labor Board intervened to avert the threat
ened walkout and arranged a hearing in Washington. 
On March 14, 1934, representatives from the various 
federal labor unions constituting the United Automobile 
Workers' Union, presented a series of demands which 
may be summarized as follows: 

I. The National Labor Board should conduct plant referen
dums [on the model of the Reading hosiery and captive mines 
referendums] at which the employees could choose between rep
resentation by outside and inside unions. 

2. The employers should agree to recognize the United Au
tomobile Workers' Union in any plant where the majority of 
the workers chose it as their representative for collective bargain
ing. 

'3. The employers should reinstate all employees who, it could 
be shown, had been laid off or discharged because of their union 
activities. 

4. A joint industrial relations board of the bi-partisan type 
should be set up for the automobile industry. 

5. Collective agreements fixing wages, hours, and other 
working conditions should be concluded in all plants where the 
workers elected the union as their representative. 

6. Seniority rights should be given conclusive weight in ques
tions of seasonallay-offs and rehirings. 

7. A commission should be established with authority to in
quire into the speed-up system, the method of paying wages by 
crews of workers, the adjustment of super-minimum to mini
mum wage rates, seasonal employment swings, and so on. 

Unless these demands were granted, the A. F. of L. 
spokesman said they would have no alternative but to call 
a strike.' 

On March 15 the hearings before the NLB reached 
a deadlock. Mr. William S. Knudsen, executive vice-

later membenbip had declined considerably; just how far, it i. hard to 
say. Membenhip totals were still lower by June 1915 . 

• NRA Release No. J817; Memo,tI1ItI4 NOI. 1-7, Mar. 14, 1914. Set' 
particularly the statement by Mr. William Collins, principal A. F. of L. 
organizer, Memortmilum No.2. 
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president of the General Motors Corporation, read a 
statement in which he asserted that General Motors 
would neither recognize any A. F. of L. union nor com- ' 
mit itself to holding elections. The corporation was will
ing to meet with representatives of any and all groups 
of the employees to talk things over with these repre
sentatives and to adjust particular complaints. But these 
representatives must first establish their identity and 
authority; which meant, presumably, that the union 
would be expected to disclose its membership lists. Hav
ing delivered his pronouncer:.nent, Mr. Knudsen walked 
out of the hearing room." 

At this point, General Hugh S. Johnson assumed the 
part of chief negotiator on behalf of the government. 
He brought the dispute before the President, whQ, after 
several conferences with committees representing the 
National Automobile Chamber of Commerce and the 
A. F. of L., on March 25 finally succeeded in obtaining 
a settlement which was accepted by both parties." 

The Automobile Settlement of March 25, 1934 was 
a departure from both the Reading Formula developed 
by the National Labor Board and the Johnson-Richberg 
interpretation of Section 7(a) of February 3, 1934: To 
begin with, the President prefaced the settlement with 
the following restatement of the significance of Section 
7(a): 

Reduced to plain language, Section 7 (a) of NIRA means: 
(a) employees have the right to organize into a group or groups; 
(b) when such group or groups are organized, they can choose 

• NRA Release No. 38'7 (3117) I MnnDI'IZIklum No. " Mar. '5, 
1914 1WDma.ftzea Mr. Knudsen'. ltatement. 

• General Johman during th ... DegntiatioDl .howed himself to be out 
of IJIIlpathy with the demands of the unioDi and expressed. view. at 
variance with tho .. held by the NLB. 

• See Chap. IV, pp. 97-98 and Chap. X, pp. '70-7', 
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representatives by free choice, and such representatives must 
be received collectively and thereby seek to straighten out dis
putes and improve conditions of employment; (c) discrimina
tion against employees because of their labor affiliations or for 
any other unfair or unjust reason is barred. 

This restatement of the statute was more in line with 
the J ohnson-Richberg doctrine of pluralism in collective 
bargaining than with the National Labor Board's theory 
of majority rule. But the specific terms of the settlement 
made it clear that the President did not intend to estab
lish the J ohnson-Richberg theories to the exclusion of 
those developed by the NLB. Instead, he advanced sev
eral new ideas and devices in terms which read as fol
lows: 

I. The employers agree to bargain collectively with the free
ly chosen representatives of groups and not to discriminate in 
any way against any employee on the ground of his union labor 
affiliation. 

2. If there is more than one group, each bargaining com
mittee shall have a total membership pro rata to the number of 
men each group represents. 

3. NRA is to set up within 24 hours a board, responsible to 
the President of the United States, to sit in Detroit to pass on 
all questions of representation, discharge, and discrimination. De
cisions of the board shall be final and binding on employer and 
employees. Such a board to have access to all payrolls and to 
all lists of claimed employee representation, and such board will 
be composed of: (a) a labor representative, (b) an industry 
representative, and (c) a neutral. In cases where no lists of em
ployees claiming to be represented have been disclosed to the 
employer, there shall be no basis for a claim of discrimination. No 
such disclosure in a particular case shall be made without specific 
direction of the President. 

4. The government makes it clear that it favors no particu
lar union or particular form of employee organization or repre
sentation. The government's only duty is to secure absolute and 
uninlluenced freedom of choice without coercion, restraint, or 
intimidation from any source. 
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5. The industry understands that in reduction or increase of 
force, such human relationships as married-men with families 
shall come first, and then seniority, individual skill and efficient 
service. After these factors have been considered, no greater pro
portion of outside union employees similarly situated shall be 
laid off than of other employees. By outside union employees is 
understood a paid-up member in good standing, or anyone 
legally obligated to pay up. Any appeal shall lie in case of dis
putes on principles of paragraph 5 to the board of three. 

To interpret the settlement to the public, the Presi
dent made the following statement: 

In the settlement just accomplished two outstandings ad
vances have been achieved. In the first place, we have set forth 
a basis on which, for the first time in any large industry, a more 
comprehensive, a more adequate, and a more equitable system 
of industrial relations may be built than ever before. It is my 
hope that this system may develop into a kind of works council 
in industry in which all groups of employees, whatever may be 
their choice of organization or form of representation, may par
ticipate in joint conferences with their employers; and I am as
sured by the industry that such is also their goal and wish. In 
the second place, we have for the first time written into an in
dustrial settlement a definite rule for the equitable handling of 
reductions and increases in force.· 

In brief, the settlement interpreted "representatives 
of their own choosing" to mean "proportional repre
sentation." There was apparently contemplated the es
tablishment, within each unit of the industry, a works 
council as the agency for collective bargaining. In so 
far as this assumed a single instrumentality of collective 
bargaining, the doctrines of the NLB were observed. 
But each works council was to consist of representatives 
on a pro rata basis, chosen from among the several labor 
organizations claiming to speak for various groups of 
employees. This assumed the recognition of collective 

• NftII Yo,j Tim6s, Mar. 1.6, 1934. 
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bargaining rights of minority groups, and was in ac
cordance with Johnson-Richberg theories. For the rest, 
the settlement outlined a general formula for handling 
the seasonallay-offs and seasonal rehirings so character
istic of the automobile industry. To put the settlement 
into effect an Automobile Labor Board attached to the 
NRA and independent of the NLB was established. 

STRUCTURE AND POWERS 

The Automobile Labor Board was established on 
March 26, 1934 by order of the Administrator, who 
acted in reliance upon the settlement of March 25.' 
Three members were named: Leo Wolman, impartial 
chairman;'· Nicholas Kelley, representing employers;" 
and Richard F. Byrd, employee member representing 
the workers.u The Board set up headquarters in Detroit, 
extemporized a staff, and began to function. 

The Board's powers, as stated in the administrative 
order, were to "pass on all questions of representation, 
discharge, and discrimination." All of its decisions were 
to "be final and binding on employer and employees." 
In the exercise of its powers, however, it must be em
phasized that the Board was limited by the terms of the 
agreement of March 25. At first its jurisdiction was 
limited by this settlement to the field covered by the 
code for the automobile manufacturing industry. Later, 
however, it was extended to cover questions of repre
sentation, discharge, and discrimination arising under 
the automative parts and equipment code; but only to 

• Administrative Order X-II. See NR..I Relus. No. 407~J Mar. 2.7, 
1934-

• Dr. Wolman was at the time chairmao of NRA'. Labor Advilory 
Board and one of the "labor" membeJ'l of the National Labor Board. 

U Mr. Kelley was COUDJel to the Chrysler Company . 
.. Mr. Byrd was a leading 'Pirit in the United Automobile Worken' 

unions. with which he later broke. 
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such questions as were voluntarily submitted to if by 
,the parties to a dispute." 

The Automobile Labor Board was the constant sub
ject of criticism by the A. F. of L. unions. In January 
1935 the A. F. of L. finally. broke with the Board and 
repudiated the settlement of March 1934. The Board 
was charged by the A. F. of L. unions with partiality 
to the employers; with complacence in the face of em
ployer dominated company unions; with unwillingness 
to interpret Section 7 (a) along the doctrinal lines of 
the NLB and the NLRB; and with bias against union 
workers in discharge and lay-off cases. The analysis 
which follows will indicate how far, if at all, these criti
cisms were justified. But in passing judgment one must 
keep in mind that the Board was created to implement 
the- provisions of a specific agreement, and that the un-

;' id~ had accepted the settlement voluntarily. In brief, 
...the virtues and defects of the Board were in large meas

Ure the result of the settlement of March 25. 

WORK OF THE BOARD 

The Automobile Labor Board, largely because of the 
beliefs of its chairman, stressed the idea of settling com
plaints and disputes by compromise, adjustment, and 
voluntary agreement. Its technique was to seek adjust
ments informally and to arrange in a facilitative capacity 
conferences by which the parties were brought together 
in the hope that they might reach an understanding. 
This was simplified by the relative absence of strikes in 
the industry after the creation of the Board. There were 
a few Hurries, about a dozen in all, but these were local-

• Administrative Order X-:z6, supplemental to Administrative Order 
X-II. 
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ized and of brief duration. The Board helped to bring 
almost all of them to a rapid conclusion." 

The refusal of the Board to develop, through formal 
"decisions," a theory of Section 7(a) akin to the NLB
NLRB theory was a major cause .of dissatisfaction on 
the part of the A. F. of L. The unions realized that the 
settlement of March zs was a defeat for them and a 
victory for their employers. Hoping to use the Board to 
turn defeat into victory, they were disappointed by the 
ALB's unwillingness to act the necessary part. 

From time to time, the ALB issued a series of gen
eral instructions to employers and employees, bearing 
upon collective bargaining and representation questions 
and upon procedure to be followed in lay-off and re
hiring. It also conducted elections preliminary to the 
establishment of works councils. Only with respect to 
complaints that individual workers had been improperly 
discharged or discriminated against in lay-offs, did the 
Board function as a quasi-judicial tribunal. If it could 
not bring about adjustment of such complaints infor
mally, it held formal hearings and handed down deci
sions."" Complaints of discriminatory discharge and 
lay-off bulked larger in the work of the Automobile 
Labor Board than in that of any other labor board. This 

II For infonnation on strike .ituation. which the ALB helped to 
settle, see Retorl of llu Actmties Olliu ALB frtHII M",. 29, 1934 III Fell. 
5, 1935, p. I. The ALB had little to do, however, with lettling the 
strike in the General Moton' transmission plant at Toledo, Ohio. Tbit 
strike, which occurred late in the 'Pring of 1935 and threw lOme ]0,000 

worken in assembly planu out of work for a few days, was called by one 
of the United Automobile Workers' urub in an effort to Rcure union rec
ognition and pay increases. It ended in a compromise more favorable 
to the employer thaD to the worken. 

.. Up to February 5 the Board had handled .,035 ouch ~ Of 
this total, 1,061 complainants returned to work without a horing and 
SSO complainu were dropped. The Board _ued 199 "deci.ionL" The 
remaining caaes were Rill at _ue. Relort 0/ w ALB, p ..... 
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was because of the highly seasonal character of produc
tion occasioned by the introduction of new models at 
stated periods during the year. This phase of the Board's 
work is considered first because of its primary impor
tance. 

RULES ON LAV-OFFS AND REHIRING 

Two months after its establishment, the Automobile 
Labor Board formulated the following general princi
ples to govern lay-offs and rehirings: 

I. When there is a decrease of force, the following procedure 
shall be observed: 

(a) Employees hired after September I, 1933, shall be the 
first to be laid off, irrespective of marriage or dependency unless 
they fall within class (d). 

(b) Employees next to be laid off shall be those hired before 
September I, 1933, who are unmarried and without depend
ents, except in the case of employees of long service and of em
proyees in class (d). 

(c) Employees next to be laid off shall be those hired before 
September I, 1933, who are married and those who have de
pendents. 

In each of classes (b) and (c), employees of less service shall 
be laid off before employees of longer service; service to be 
determined on a yearly basis. 

(d) Employees whose work, in the judgment of the man
agement, is essential to the operation 01 the plant and produc
tion, or who have received special training or have exceptional 
ability, may be hired, retained, or returned to work notwith
Standing the provisions of clauses (a), (b), and (c), and of 
paragraph 2 below. 

2. Where there is an increase of force, members of class (c) 
shall be returned to work before members of class (b), except in 
cases of members of class (b) of long service, and members 
of class (b) shall be returned to work before new people are 
hired. In each class, employees of longer service shall be returned 
before employees 01 less service. The terms of clause (d) above 
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are intended, among other things, to provide for the establish
ment of the line as operations begin. 

3. Length of service shall be determined from the date of 
employment in the plant, or similar plants of the same employer, 
rather than by length of employment in the group, department, 
or on any job. 

4. Where other things above set out are equal, the slo11 and 
efficiency of the individual employee, as 'determined in the judg
ment of the management, shall determine preference both in 
being kept at work and in being returned to work. 

5. The principles above set out shall be applied with due con
sideration of the differences in classification of work in various 
groups of operations performed in a plant. 

6. All cases of discharge or quitting, as distinguished from 
lay-off, shall be indicated clearly as such and the reason given. 

7. The task of applying this procedure in carrying out the 
principles of the President's settlement, involves the use of con
siderable data. Each of the employers in this industry will there
fore prepare, previous to lay-off, schedules of lay-off, by depart
ment, group or job affected, indicating in detail the employees 
retained, together with lists of cases falling within class (d) and 
those to be laid off, and the pertinent records of both groups 
of employees. Any schedule shall be made available to the Board 
promptly upon its request for use in the work of the Board.'· 

In formulating these principles, the Board presuma
bly sought to put the ideas underlying the President's 
settlement into the form of a practical formula. In brief, 
it laid down the following order of priority to govern 
seasonallay-offs and rehirings: Last to be laid off and 
first to be rehired, should be workers who in the judg
ment of the management were "essential" to production 
-who had "special training" or "special ability." Third 
to be laid off and second to be rehired, should be em
ployees hired before September I, 1933 who were "mar
ried" and/or who had "dependents." Second to be laid 
off and third to be rehired, should be employees hired 

"'StIdnnmI of ,III A",omobilllAbOl' BOIITJ. May 11,193 .... 
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before September I, 1933 who '!Vere "unmarried" 
and/or "without dependents." Ftrst to be laid off and 
1ast to be retired, should be employees hired after Sep
tember I, 1933, reg:udless of marital SIatDS or number 
of dependents, unle5s, of aJUr2, they ~ arep
tional 5ki.ll and ability or were otherwise essential The 
basic factor in determining preference was individual dIi
ciency, in the evaluation of which the employer's judg
ment prevailed. The scamd factor in importance was 
seniority, as detenninai by hiring before or after a fixed 
date.. Within the class of employees who enjoyed prior 
seniority and who, presumably, were of equal dIiciency, 
the basic factor was marital status, number of dependents 
being taken into aa:ount.. 

The order thus prescrihed completely reversed the 
one laid down in the President's settlement." Moreover, 
the! Board's formula was apparently based on a complete 
aa:eptana: of the automobile code's "'individual merit" 
clause. Both seniority and marital SIatDS gave way before 
employees whose work was deemed "essential by the 
management," or who had "special training," or "ex
ceptional ability." Where seniority and marital SIatDS 

were equal, pre£aenre was detenninai by the "5ki.ll and 
efficiency of the individual employee." again "as deter
mined in the judgment of the mauagement." It is easy 
to understand, therefore; why these regulatioos of May 
18, 1934 aroused vigorous resentment against and livdy 
distrust of the Board among the trade union workeB. 

The Board in illl formula did not allow ~y for 
the proviso in the President's settlement that "no greater 
proportion of outside unWn employees similarly situated 

• -n. --." ~ dut ;. .- or ;...,- 01 fcoou, 
... -.. ftbIioooIoipo .. -m.d __ widt &.iIim tIoaIl ...- 6nr., 
...... ..-.n.y. iadiftdood IkiII, ....... .rna.. (Sa: PI'
U6-s7.) 
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shall be laid off than of other employees." Instead, it 
called upon the employers to prepare and submit elabo
rate data bearing on lay-off and rehiring. The purpose, 
it would seem, was to enable the Board to consider in
dividual complaints in the light of the mass record. By 
considering these data, it might presumably detect any 
abuses which occurred in the application of the individ
ual efficiency proviso, and might also judge how far, if 
at all, the employer gave due weight to seniority and 
marital status.'· 

Both the theoretical nature and the operational re
sults of the Board's formula may be judged from the 
analysis here presented. This analysis is based on an 
examination of 114 cases in which the Board, up to the 
early fall of 1934, was called upon to decide upon in
dividual complaints of "improper discharge" and "er
roneous" lay-off." The words "improper" and "errone
ous" (the Board's own terms) are used in the sense of 
contravening the President's settlement as modified by 
the regulations issued on May 18. Almost all of the 
cases involved complaints by the worker that he was the 
victim of "discrimination" within the meaning of Section 
7{a). Almost without exception, these cases were 
brought before the Board by some outside trade union, 
usually a unit of the A. F. of L.'s National Council of 
Automobile Workers' Unions." 

There were So individual complaints of "improper 
II On Jan. 23, J93S the Board issued cenaio modifications to the laYoOf 

and rehiring rules of May 18, 1934. Theee modificatiofll were of a minor 
character, their effect being to strike out Sept. I, 19l1 :II the fixrd date 
from which seniority claims should be calculated. Paragraph I Ca) u 
amended read as follows: "Employees who were first hired Ie. than one 
year prior to a deaeaoe in force shall be the fint to be laid off •••• " 

• There are DO " trU»i ft3.SOm to believe that an analyU' of all the 199 
.,.... decid..! up to Feb. 6, t915 would yield oigni6caotly different re
",I ... 

• These UniODI are a1&o referred to in the text at United Automobile 
Worker&. 
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discharge." In I2. cases the Board decided in favor of the 
worker, recommending immediate reinstatement in I I 

cases and eventual rehiring with seniority rights in one 
case. In none of the I2. cases did the Board expressly say 
that the employer was guilty of discrimination. It made 
no comment whatever in four· instances and in the other 
8 it declared that the worker's dismissal should be re
garded as "a disciplinary lay-off." In 38 cases the deci
sion was against the worker and the discharge was justi
fied. The following reasons for the adverse decision were 
given in the number of cases i~dicated below: 
Worker was "unsatisfactory," his work was "poor," etc.. . 10 
Worker was guilty of "insubordination" or "misconduct" 7 
"Sufficient ground" and/or no evidence of "discrimina-

tion" ........................ ............. 6 
Worker was not dismissed but "quit" of his own accord. . 5 
Worker "deliberately limited production" . . . . . . . . . . . . 2 
W o.\er was "officious, troublesome" . . . . . . . . . . . . . . . 1 
"Interference" with other workers by worker released. . . 1 
"Carelessness" and "violation of company rules" . . . . . . . . 1 
Worker was guilty of "damaging material". . . . . . . . . . 1 
Worker "falsified records" (production records). . . . . . 1 
Worker "killed time" when on the job. . . . . . . . . . . . . . 1 
"Solicitation of union dues" during working hours. . . . . 1 
Worker dismissed was guilty of "scrapping crankshafts" . . 1 

Total number of cases . . . . . . . . . . . . . . . . . . . . . .. 38 

There were 60 complaints of "erroneous" lay-off. 
The Board decided in favor of the worker in I S cases, 
ordering immediate or eventual preferential reinstate
ment in 8 instances and the granting of seniority rights to 
apply in the next increase of force in the remaining 7. 
It decided against the 'Worker in 4S cases. The issues 
involved in these lay-off cases were as follows:" 

a A number of these aleS involved more than one issue, which accounts 
for tbe disparity between the total Dumber of cases and tbe total number 
of issues involved. 
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Question of seniority rights. . . . . . . . . . . . . . . . . . . . . . .. 41 
Marital status, with or without dependents. . . . . . . . . . . . 7 
Individual efficiency or skill. . . . . . . . . . . . . . . . . . . . . . . 7 
Discipline based on work record. . . . . . . . . . . . . . . . . . . . 5 
Other factors ................................. I 0 

Total number of issues. . . . . . . . . . . . . . . . . . . . . .. 70 

We must consider 4 more cases not elsewhere classi
fied. Three of these required the exact calculation of 
seniority rights (all decided in favor of the worker); one 
involved a charge of "discrimination" arising out of the 
worker's transfer from a &killed high-pay category to an 
unskilled low-pay category (decided against the worker 
on the ground that he was not dismissed but "quit"). 

In summary, the Board decided 114 cases which may 
be distributed as follows according to the problem pre
sented: 

Total 
Type of Case number 
Discharge ....... 50 
Lay-off ....•......... 60 
Other ............ ".. 4 

Total .. . ...... 114 

Decision for 
Worker 

12 
IS 
3 

30 

Decision 
against 
Worker 

38 
45 

I 

84 
About 25 per cent of the Board's findings were favora

ble to the workers complaining; and about 75 per cent 
favorable to the employers complained against"· In the 
absence of other relevant criteria. these facts cannot be 
taken to indicate a bias on the part of the Board against 
the trade unions and in favor of the manufacturers. It 
is probable that the very existence of the Board stimu
lated the unions to initiate an unusual number of com
plaints, a substantial proportion of which may have been 

!II Mr. Byrd, the employee member, did Dot diJlellt from a single deci
.ion of the Board. In one ca.se, however, he withhdd hit concurrence, and 
io a few early rases he did Dot participate. 
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without intrinsic merit. It is also probable that the com
plaints in which the workers had the best cases were 
those which the Board disposed of informally by agree
ment. It is noteworthy, however, that in not QIle of the 
30 decisions favorable to the workers did the Board 
expressly declare that the employer had engaged in 
"discrimination." In contrast, in 29 of the 84 decisions un
favorable to the workers, the Board did expressly declare 
that the employer was not animated by discriminatory in
tent. Moreover, in 7 cases it took particular pains to ex
plain that the worker's union afIiliations were no issue in 
his lay-off or discharge." 

ScHEMES FOR CoLLECTIVE BARGAINING 

Committed as i~ was to voluntary adjustments, the 
Automobile Labor Board was not over-eager to launch a 
frontal attack against the problems of labor representa
tion and collective bargaining which had threatened a 
strike in the industry." But the Board found that it had 
to take immediate steps to relieve the tension. A few 

• "It is the Board', judgment after teo months of experience in the 
industry that discrimination caueed by union activity or union member
ahip it not a problem of any magnitude at the present time and has not 
been for 10m. tim. in the p .... " (Rep.,t 0/ the ALB, p. 6.) A IOmewbat 
diHereot picture is conveyed by the finding on p. S of the .ummary to 
Preli"';".,." Report OIl Study 0/ RegrJarioation 0/ Employnunt atull".. 
tt"",."..", 0/ Lob., ConJiJions in tM AutomobiU InJustry, NItA Re
.earch and Planning Division, Jan. :t3, 19U: "Labor unrest exist!: to a 
higher degree than is warranted by the depression. The unrest Sows from 
inlCCUrity, low annual earnings, inequitable /Uri"g IIIIIl firing mellwtls, 
erpiotlilg" speed-up and dispbcement of workcn at aD extremely early 
age." (Italics onn.) Tb. Preliminary Report also opeab of the arbitrary 
pow .... of foremen witb ",f.",nee to Iay...,ff. and ditcbarges (pp. 48-49). 
A condenaed vernon of the report (popularly knOWD .. the Hendenon
Lubin "'pDn) will be found ,n NRA R.luu No. 998., F.b. 8, '9lS . 

.. "Th. Board "'gam collective bargaining as a peaceful process whicb 
ClD only be successfully worked out with patience and with understand
ing. It it perfectly clear from our experience that long former habits 
cannot be changed overnigbt by fiat, and that the experi.nce and skill 
required to sua:essful negotiatioDl cannot be suddenly supplied by man
date." (Report O/tM ALB, p. 9.) 
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days after it began to function, the ALB issued a state
ment in which it ordered that solicitation for trade and 
company union membership during working hours 
should cejlSe." 

Two months later, it was necessary to issue a clarifica
tion of this statement. Three questions had apparently 
arisen: (I) whether or not solicitation for membership 
outside of working hours but on company property was 
permissible; (2.) whether or not solicitation for mem
bership during lunch hours rather than working hours 
should be al1owed; and (3) whether or not solicitation 
for membership by persons not employees was legiti
mate. To avoid further confusion and misunderstanding, 
the Board enunciated the fol1owing rules: 

I. It is not the Board's intent to attempt infringement of 
the individual's right to discuss any topic during non-working 
hours, including his lunch hours, regardless of where such dis
cussion may take place. Any ruling by employers as to the place 
of solicitation during employees' non-working hours goes beyond 
the intent of the Board's ruling. This does not mean that the 
property of the companies is to be used as a place for agitation 
or mass meetings. 

2. It was clearly meant that no one should solicit membership 
in any group during working hours, whether such solicitor were 
a member of such group or not. 

Membership in any organized group is not at this time a nec
essary qualification for continued employment. The Board is 
desirous that further irritation should cease." 

In mid-April 1934 the Board issued a statement out
lining the form of collective bargaining which it thought 
applicable to the industry, within the limitations of the 

• "It i. incumbent upon all concerned to be patient and to await the 
results of the deliberatioDl of the Board," the statement read. "In order 
to avoid friction and because of pncticeJ that have come to the Board'. 
attention, the Board holds that there should not be any IOlicitation for 
membenhip in either uniON or company repJ'eltJltatiOD plant during 
working houn." (SI4tHnnlI 0/1111 ALB, Mar. a9, 1934.) 

• The same, May z6, 193 ..... 
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settlement of March 2.5. This statement is of interest, 
not only because it sketched the outlines of a theory of 
collective bargaining, but also because it suggested a 
procedure by which the Board then hoped to put this 
theory into effect. The statement read as follows: 

In accordance with Section 7 (a) • • • the code of fair com
petition of the automobile manufacturing industry provides, 
among other things, that employees shall have the right to or
ganize and bargain collectively through representatives of their 
own choosing. The statement of the President cf the United 
States of March 25, 1934, under which this Board came into 
existence, says that "if there be more than one group, each bar
gaining committee shall have total membership pro rata to the 
number of men each member represents" and in the statement 
the government makes it clear that it favors no particular union 
or particular form of employee organization or representation. 

This Board has already received from ten unions affiliated 
with the American Federation of Labor, for comparison and 
verification, lists of their members, apparently including in all 
many thousands of names, and other unions have informed it 
that they will present their lists shortly. The work of verifying 
and comparing the lists has begun and the Board plans to press 
this work as rapidly as possible. In the meantime, the Board 
deems it desirable that conferences for collective bargaining be
tween the employers and representatives of the employees should 
not be delayed. The Board believes that in the cases in which 
it has received the lists, organized groups of varying sizes, some 
of them large, now exist. These groups have in many instances 
already selected representatives of their own choosing for the 
purpose of collective bargaining. In several instances the em
ployers have already met with these representatives, with the 
understanding that the list of employees for whom they are act
ing will be later determined. 

In order that the purposes of the President's statement of 
March 25, 1934 may be fulfilled as rapidly as possible, and that 
collective bargaining may-hot suffer delay through the time that 
dealing with the lists will necessan1y take, the Board believes 
that employers should grant conferences without awaiting the 
result of the lists. It will be understood by employers, by em
ployees, and by the Board that participation in such conferences 
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by the employer is not to be taken as recognition of any union 
as such. Nor are the employees' representatives participating in 
such conferences to be taken as representing any other em
ployees than those determined to be represented by them on the 
,basis of the lists as dealt with by the Board. Where the repre
sentatives of a group of employees voluntarily submit a list of 
names of"their group to the employer, it is the Board's opinion 
that the employer should accept the list for verification, and in 
the meantime should confer with the representatives.'" 

In other words, collective bargaining, according to 
the ALB, consisted in conferences between the employer 
and the representatives of different groups among his 
employees. The representatives were entitled to speak 
only for such workers as expressly desired to be repre
sented by them. In dealing with the representatives, the 
employer did not extend recognition to any union as 
such; he presumably recognized the representatives in 
their individual capacities as spokesmen for a given 
group of employees. Evidently, this statement took for 
granted the co-existence of a multiplicity of bargaining 
organizations; but it said nothing about works councils 
except to mention at the outset that pro rata representa
tion should apply where there was more than one bar
gaining group. 

So far as the trade unions were concerned, their con
ferences with employers, arranged by the ALB, brought 
them no further toward recognition than they had been 
in the summer of 1933. Nor did the ALB issue certifica
tions to the unions as collective bargaining representa
tives. More to the point, the A. F. of L. unions lost 
considerably in membership and strength for many 
months following the establishment of the ALB. In
ternal dissension, complicated by dissatisfaction with the 
March settlement and with the ALB, resulted in the 

WThe sune, Apr. 16, 1934-
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breaking away of a number of local unions which formed 
themselves into the "independent" Associated Automo
bile Workers of America. Other membership losses were 
also heavy. But the A. F. of L. tried to meet the situa
tion in several ways. The first step was the creation on 
June 24, 1934 of a National Council under the super
vision of the A. F. of L.'s Executive Council. The sec
ond step was the deCision of the A. F. of L. convention, 
in October 1934, to organize along "industrial" lines in 
the automobile as well as in other mass production in
dustries. Neither step, however, had much appreciable 
effect on,increasing membership or raising morale. 

The issue of labor representation was kept alive by 
the A. F. of L., however, and in mid-July 1934 the 
Automobile Labor Board issued an order suspending 
"the nominating and electing, in plants having [em
ployee] representation plans, of representatives under 
these plans until this Board shall have promulgated 
rules and regulations." The Board requested that a no
tice to this effect be posted on the bulletin boards of all 
plants concerned." It would seem that the order was 
ignored in a number of plants, for two months later the 
Board found it necessary to issue the following new 
statement: 

On July 17, 1934, the Board made an order suspending 
nominating and electing representatives under representation 
plans. Through misunderstandings certain elections have taken 
place, the effect of which is not clear. In order to remove all 
misunderstandings, the Board rules that these elections are not 
valid. The Board rules further that, as a temporary expedient, 
and in order to avoid confusion until the Board shaIl issue rules 
and regulations, and until e,\ections under these rules and regu
lations shaIl take place under the supervision of the Board, the 
managements may meet with the existing representatives as un-

-The same, July '7, '934. 
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official interim representatives of such employees as wish to have 
these representatives act for them. In order to inform all in
terested parties of this ruling, and to avoid further possible mis
understandings, the Board directs that the order of July 17, 
1934 and this order be posted on all bulletin boards in all 
plants'" 

On December 7, 1934 the Automobile Labor Board 
at last announced the details of an election pian whereby 
it was hoped to set up, in each unit of the industry, a 
works council on the basis of proportional representa
tion. The details of the plan were reported as follows: 

Plants first will be divided into "districts" or departments. 
Then a primary election will be held, with each employee voting 
for any man he wants to represent him. The voter may place 
a designation opposite his candidate's name, such as "American 
Federation of Labor" or "Associated Automobile Workers' 
Union," to show with which organization the candidate is affili
ated. 

The two candidates receiving the highest number of votes 
in the district will enter the final election, and the one receiving 
the highest number of ballots will become a member of the "bar
gaining agency" to meet and bargain with employers under 
rules to be announced later by the Automobile Labor Board. 

All men working in the plant may vote, and those employees 
listed on payrolls but not working at the time also will be al
lowed to vote and will be so notified by the Board. This rule 
was made [said the Board] to forestall any charge that elections 
would be held when production is not at II peak and compara
tively few men would be working in the plant. 

The Board's election staff, after the final election, will total 
the votes to determine whether the representatives chosen for 
the bargaining body are truly representative of the plant em
ployees.1f it is found that a majority of the men are in sympathy 
with American Federation of Labor principles, but that the elec
tion has not given to the Federation a proportionate share of 
seats on the bargaining agency, the Automobile Labor Board 
may add members to the bargaining group, selecting men who 
received the next highest number of votes in the election. 

-The ....... Sept. II, 1934-
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[The Board said] the new plan would replace any other 
which bas been used in any plant; that it would be absolutely 
secret and under a staff which would see that no undue in
fluence was exerted on employees, and would be a guarantee that 
no employee would be discriminated against because he voted for 
a candidate in sympathy with a lahor organization." 

At the same time the Board let it be known that it was 
about to hold, among the employees of the Cadillac 
plant in Detroit, the first of a series of works council elec
tions. The order for this election read as follows: 

The nominating and final elections will be held in the plant 
under the sole and direct supervision of agents of the Board, to 
insure fnedom and secrecy. The employees, according to the 
ballots being prepared by the Board, will nominate and vote for 
their representatives and will, if they so desire, specify the group 
with which their candidate is alIiliated. The total of such speci
fications throughout the plant for each group will determine the 
proportion which each of such groups will have on the bargain
ing agency. Those who do not specify a group will be treated as 
:a group. Representatives will not be restricted to employees. A:c
rangements will include opportunity for employees not working 
at the time to participate!' 

Under the scheme of the ALB, the workers were 
thus not to choose between a trade union and a company 
union. Instead, they were to elect, first at primary and 
then at final elections, individual representatives whom 
they might designate as company or trade union spokes
men. or as unaffiliated. All the representatives taken 
together would constitute the works council, on which 
each group of employees, whether organized or not, 
would have proportional representation." 

• N_ Y .... T--. Dee. .. '914-·s_ of 1M ALB, Dee. 7, '914- It sboald be -.d ..... by 
.... lcIiog .1_ in ... pbDt, ... ALB ~ted ..... of ... bosic prin-
cipl .. followed in !>'LJI..NLRB d«tiooo. By eadocliog a ..... itt betw<aI 
bbor CHpIIizatioao ............ ALB ~ted aiIJ .-her bosic prin-
ciplc: of ... !>LB ..... NLItII. 

• Oa Apr. ,., '915 ... ALB _ • fo",..) lOt of RJIs .-J 1-
...... hr(--8 A8~ By this -.. _ Ie:. tbaa.1 barpiaiDg 
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Within a week after the announcement of this scheme, 
the United Automobile Workers decided to withdraw 
from the agreement of March 25, 1934. Their Detroit 
Council on December 13 petitioned the President to es
tablish a joint resolution board similar to the Steel Labor 
Board and, pending its establishment, to authorize! the 
NLRB to hold elections in the automobile plants. II On 
January 24, 1935 the entire group of A. F. of L. unions 
involved in the President's settlement formally with
drew from co-operation with the Board, a move which 
was tantamount to the A. F. of L.'s express repudiation 
of the President's settlement." It was announced at the 
same time that the A. F. of L. would "intensify its or
ganizing campaign in automobile centers, with a view to 
calling strikes in important plants in the spring ••• it 
will seek to have the National Labor Relations Board 
take jurisdiction over labor cases in the automobile in
dustry, superseding the Automobile Labor Board ••• .', .. 

The ALB went ahead, however, with its elections. 
By February 5, 1935 the Board had conducted ten pri
mary and seven final elections in ten separate plants in 
the Detroit area. Participating in these elections were 
53,771 workers or 90 per cent of those eligible to vote." 
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It was significant that such a large proportion of the 
workers should have participated although the A. F. of 
L. had instructed its members not to vote. The detailed 
results of the primary vote were as follows: 

Affiliations of Representatives 
Unaffiliated individual representatives ........... . 
Representatives designated as spokesmen of plant em-

ployee associations (company unions) ........ . 
Representatives designated as spokesmen of the Ass0-

ciated Automobile Workers of America (independ
ent trade union, result of schism within U.A.W.) 

Representatives designated as spokesmen of the 
A. F. of L. unions (U.A.W.) ............. . 

Representatives designated as spokesmen of Mechanics 
Educational Society of America (independent trade 
union, tool and die craftsmen) .............. . 

Representatives designated as spokesmen of Auto 
Workers' Union (Trade Union Unity League 
"left wing" union) ...................... . 

Representatives designated as spokesmen of Auto 
S e r vic e Mechanics Association (independent 
union) ................................ . 

Representatives designated as spokesmen of Society 
of Designing Engineers (independent union) .... 

Reprc;sen~~ves ~es~gn;rted as s!,?kesmen of I.W.W. 
uRlon ( syndIcalist' trade uRlon) ............ . 

Representatives designated as spokesmen for Inter
?ational ~iation of Machinists (A. F. of L. 

craft" unIon) ................. ........ . 

Total valid ballo~ cast ..........•........... 

Blank ballo~ ............................. . 
Void ballo~ . . . . . . .. ............... ...... . 

Total ballo~ cast"' 

Ball~ 

Cast 
40,953 

5,440 

3,124 

2,286 

314 

22 

16 

9 

6 

52,171 
624 
976 

53,771 

• R~ of 1M ALB, p. II. According to SIIIUfIU1rl of 1M ALB, 
Mar. 20, '915, by that da.e the Board bad conducted 41 primary el..,. 
noos, with results as follows: 
Unaffiliated individual representatives. . ... . 100,6SI 
Plan. employee associatio.... . . .' 18,591 



376 LABOR RELATIONS BOARDS 

Following the A. F. of L.'s repudiation of the 1934 
agreement came the question: By what grant of au
thority did the ALB continue in existence 1 The Board 
had originally been established on the basis of that agree
ment; and it was argued that repudiation of it by the 
A. F. of L. destroyed the Board's legal foundation. The 
question was finally answered on January 31,1935, when 
the President issued an executive order extending the 
automobile code to June 16, 1935. Section 4 of the 
order incorporated the Automobile Labor Board into the 
code in language as follows: 

The members of the industry will comply with the provisions 
and the requirements for the setdement of labor controversies 
which were established by the government and have been in 
operation since March 1934, and which are hereby confirmed 
and continued." 

This executive order was important. Contrary to the 
demands of the A. F. of L., it reconstituted the Auto
mobile Labor Board, not under Joint Resolution No. 44. 
but as an NRA code board. This, in the light of the 

United Automobile Workers ... ......................... . 
Associated Automobile Worken: of America . ............... . 
Mechanics Educational Society of America . ............... . 
Pattern Markers League of North America . ...... . 
Auto Workers' Union ......................... , ....... . 
Association of Certified Welden ......................... . 
I.W. W ............................................. . 
Society of Designing Engineers ......................... . 
Auto Service Mechanics Association . ...... ~ .... c ............ . 

Dingmen's Welfare Club . ............. , ................ . 

~:~~a~~:ea:~r~~~:::::::::::::::: ~ ~ ::~:~ ~: ~ ~:::: 
International Association of Machinists ....... ; .......... . 

10,052 
6.077 

613 
132 
57 
36 
26 
24 
16 
7 
4 
I 
I 

Total valid ballots ................................... 136,288 

In addition to the valid ballots, 3,988- were "blank" and 3,586 "void." 
Total ballots "'" ('43,860) rep ....... ted IS per cent of the total eligible 
voters, who numbered J 68,789 J and 90 per ceDt of total digible voteJ'l 
working on the day of the nominating electiof1l, who Dumbered 160,547 • 

• See Nev Yorj Timet, Feb. I, '915. 
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President's letter of January 22, 1935 to the National 
Labor Relations Board, - meant that the Automobile 
Labor Board was to be free from jurisdictional claims on 
the part of the NLRB. It therefore meant that the ALB 
could proceed with its program of establishing works 
councils on the basis of proportional representation, 
which was contrary to the NLRB's dection formulas of 
choice between trade union and company union and of 
majority rule. '(he order also made it clear that the 
policies pursued by the ALB had the approval of the 
President. 

APPRAISAL 

A general appraisal of the Automobile Labor Board 
must allow for the following points: 

I. The balance of power in the automobile industry 
lay with the employers. By pursuing policies offensive 
to the A. F. of L., the Automobile Labor Board ran no 
immediate danger of disturbing the industrial peace. But 
by pursuing policies offensive to the automobile em
ployers, it might have provoked their withdrawal from 
the code. 

2. On the side of labor relations, automobile manu
facturing emerged under the NRA as a privileged in
dustry. The President's settlement sanctioned the theory 
of works councils and proportional representation, not 
used in other codified industries. Section 7(a), as incor
porated into the automobile code, was qualified by the 
"individual merit" clause. 

3. The Board was instrumental in adjusting a number 
of strike situations, and on the whole in maintaining the 
industrial peace. These adjustments were made on the 
basis of expediency rather than in accordance with clearly 
defined principles. 
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4. The Board initiated a series of conferences between 
trade unions and employers in the hope that this might 
prove to be the first step toward establishing collective 
bargaining relations. Nothing resulted from these con
ferences in the way of union "recognition." The failure 
was largely due to the weakness of the A. F. of L. unions. 

5. Relying on the terms of the President's settlement, 
the Board set up semi-official works council. In doing 
so, it did not consult the workers as to lI'hether they ap
proved or disapproved of the device. The Board took 
it for granted that the workers were bound by the agree
ment of March 25, 1934- The A. F. of L. repudiated 
the agreement, but the President, fully aware of the 
balance of power between organized labor and manage
ment in the industry, projected the terms of the settle
ment into the code itself. 

The ALB sought, in essence, to introduce a new form 
of collective bargaining-the works council on the basis 
of proportional representation. It attempted to cut the 
Gordian knot of company union versus trade union by 
ignoring it. In some ways, the device was a reversion 
to the policy of the War Labor Board, which set up 
works councils in industries where no effective technique 
for collective negotiations had as yet been developed.'· 

At the same time, it may be said that the ALB went 
much further than that. It established collective bar
gaining organizations under government sponsorship 
and regulation. It thus broke away from the general 
principles which guided other Recovery Act labor 
boards; namely, that the workers themselves should 
choose among alternative forms of labor organization." 

• See Chap. I, pp. <)-'3. 
a Thi. statement should be qualified by allowing for the original Cot

ton Tenite National Industrial Relation. Board, which encouraged the 
formatioll of mill committeel punuant to the code. The BitomiooUi Coal 
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The ALB thus tended to impose upon the workers a sort 
of semi-public unionism. 

Had the NRA codes been continued, the success of 
the ALB would have been conditioned by two main 
factors. The first would have been the ability of the 
A. F. of L. to organize the industry. A forceful strike 
might have swept the ALB into the discard. The sec
ond would have been the attitude of the automobile 
manufacturers toward works councils as these bodies de
veloped into "going concerns." if the works councils 
emerged as true agencies for negotiating collective 
agreements, if they pressed for higher wages and shorter 
hours with recourse to strikes if necessary, then the auto
mobile manufacturers might possibly have changed their 
friendly attitude and reverted to the promotion of com
pany unions. 

It is held by many students of industrial relations that 
the works council has distinct merits as a device for com
posing and adjusting individual grievances between la
bor and management in a single establishment. It is also 
argued, however, that the works council is not suited to 
function as an instrumentality for executing collective 
agreements, and cannot therefore be regarded as an al
ternative to the trade union. If we start from the point 
of view that collective bargaining means the execution 
of collective agreements, then the ALB's policy was 
questionable and flew in the face of Section 7(a). If we 
regard the works council merely as a supplement to trade 
unions, then the ALB's policy was cOllsonant with Sec
tion 7(a), although it might be argued that the ALB 
started from the wrong end. 

Where the other labor boards ran into employer non-

Divisions Labor Boards have also hesitated to call for elections in "dual 
unionism" cues. See Cha.p. XV. 



380 LABOR RELATIONS BOARDS 

compliance, the ALB was &ee from enforcement prob
lems." Its chief troubles were the loss of faith among 
trade union workers in the Board's impartiality. To a 
large extent, however, the A. F. of L.'s objections to the 
Board were beside the point. They were based on the 
premise that the ALB's task was to hew to the line of 
Section 7(a). In fact, however, its task was to carry out 
the terms of the President's settlement, regardless of 
how far, if at all, the provisions thereof were compatible 
with the doctrines supposedly underlying Section 7(a). 
Thus in objecting to the Board, the trade unions actually 
objected to an agreement into which they entered of 
their own &ee will. 

It is significant to note that the "Henderson-Lubin" 
Preli",i".,., Report found that ''the automobile industry 
should develop a labor policy consistent with its own 
requirements and that of natioml policy," and that 
"many of the complaints against management---5Uch as 
poor working conditions, terror and discrimination-will 
disappear when and if facilities are j.Jly extended for 
the purpose of collective bargaining or other mutual aid 
or protection.'''' On the basis of the Prelimi".,., Report, 
it is further significant to note that the National Indus
trial Recovery Board was "of the opinion that definite 
consideration should be given to the advisability of es
tablishing , under the authority of the NIRA and Public 
Resolution +h a comprehensive Automotive Industry 

- Oa ...ro...,.",.". tho Board said: "'IlIe d<ciDoos, orden and mingo 
of tho Board .. .., ...... gao<nlly obey<d. n.. Board ... by clecisioa 
~ _ ...... bad: to wwt.. ••• Tho emploY"" .. o~ 10 r<t1mI 

to ..... rk ........ to tho Ixst of tho 1Ioud'. bo .... I<dge. ...... m<d 10 jobo. ••• 
Tho jurisdictioa of tho Board ... DOt ...... challeng<d and it ........ ...... 
in""l...! in my litigation.· (R".,.. 0/ 1M ALB, p. ,.) No "' ..... R ... 
co~ Act bbor board enjoyed .,,)"tlung like tho ALB'. rn.dom from 
... fo.....,..,' problems. 

• Summary, pp. lI·n. (Italics 0 .... ) 
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Labor Relations Board.'''' Both the findings and the 
recommendations based thereon bore out some of the 
widespread criticism of the ALB and gave weight to the 
demand for a new approach to industrial relations in the 
automobile industry. Further developments along lines 
old and new were stopped abruptly, however, when the 
United States Supreme Court invalidated the Recovery 
Act codes on May '1.7,1935 • 

.. See etA Letter Submitted to the President ... ," NIRB Press ReleaseJ 

Feb. 8, J 935, pp. 4--5. 



CHAPTER XIV 

THE PETROLEUM LABOR POLICY BOARD 

The Petroleum Labor Policy Board was unique among 
the Recovery Act labor boards. An autonomous body 
within the Petroleum Administration, and responsible to 
Secretary of the Interior Harold L. Ickes in his capacity 
as Petroleum Administrator, the Board was independent 
of the NRA and of Public Resolution No. 44- Within 
the limits of the code of fair competition for the pe
troleum industry,' the PLPB engaged in a wider range 
of activities than any of its contemporaneous tribunals. 

FORMATION OF nIB BOARD 

Under date of October 10, 1933 the Planning and 
Co-Ordination Committee' recommended to the Pe
troleum Administrator that he establish a bi-partisan 
labor policy board. On November 24, 1933 the Admin
istrator announced the establishment of a Petroleum 
Labor Policy Board for the purpose of "studying and 
recommending to the Administrator differentials be
tween wages for skilled and unskilled labor," and for 
"looking into anY'employer-employee difficulties that 
might arise."· The first function was called for by Ar
ticle 2, Section 4 of the petroleum code.' The second was 

1 Under Art. I, Sec. I of the code of fair competition for the petroleum 
induauy (approved Aug. '9. '9ll). this industry included "production. 
transportation, refining, and marketing of crude petroleum and its prod
UdJ." It was alto inclusive of "narural ga.tIOl.iIx and the production of 
natural gas in conjunction with petroleum." 

S The pce which reprae-nted the memben of the industry, w .. the 
code authority, but functioned subject to the IUperior authority of the 
Petroleum Administrative Board, a governmental body . 

• Dep.nnunl of the Interior Press Me1MrtmJlUII, Nov. 241 1911 . 
• This sectiOD originally provided tbat diJiereotiaJ. betw.... okilled 

382 
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made expedient by the threat of a strike movement in 
the industry. 

A bi-partisan board with an impartial chairman was set 
up, but rouJd not get started. The trade union represent
ative appointed to the Board, the president of the In
ternational Association of Oil Field, Gas Well and Re
finery Workers of America (affiliated with the A. F. of 
L), refused to sit with a spokesman for employee repre
sentation plans.. A bi-partisan board from which company 
union spokesmen would be excluded was out of the ques
tion, in view of the long history of employee represen
tation plans in the refinery branch of the industry. The 
Board was therefore reorganized on Dt=mber 19, 1933 
on an "impartial" basis, three experts in the fidd of labor 
problems being named as members.' 

P01VEIlS OF DiE BOAJID 

The original powers of the PLPB were specified as 
follows: 

_ aad .... IDiaima "will _ ... lis .......... .u.mg ia .... iad .... 
try _ Jm,. I, '9%9; ..... ia _ aR will ... diJf....w. for lint· 
grade ........, 1IiIlmaa ... lis ..... 4S Co ..... or ..... mwy cIrilIas lis 
.... 7S <.p.k.- no. _____ mocIilitd _ SepL IJ, 19JJ to rad: 

"Ikn: -.n ...... ..,.;..bIc adi- of .... diJf....w. .......... 
.... PIa for KiIW jeD aad 1JIiaianma ....w;m.d ia ........ for (DID

__ bbor, .. dctamiaaI ~ .... >qiuaal CD1I111Iiu<a from limo to limo 
ia cadi ........... j<a 1D ... appror.d aad '"""'" of .... PCC, aad .... 
j<a .. '-1 ............... of ... Praidoa.-

• Dr. William M. ta..no., prof .... of ..-ics at AI1Iiodo CoJ... 
\q:oe aad at ..... limo -... -.-.,. of ... Naboaal Ubor 1IoanI; 
Dr. ~ w. ~, ..... '- of ..-ics at ... U..na.iIy of 
T ..... ; aad Dr. J- MaIImIado, bbor arl>iaaIw ia ... 0icJg0 
cIoWDc' - -- '9'" .. Jaly '914 Dr. Lcioenoa JaigDed II> be
..... ~ of ... IWI-,. Maliotioe Baud. 0.. SepL • ., '914 ... 
Adaoiaiar.uor _ a ~ of ... Baud. Dr. ~ 
IIoco.- .... d.unaaa; aad Dr. J .... A. Lapp, at ..... limo praidcDt of 
... Satio&d Coafamcr _ Socid WOJt, __ added as ... tIUnI .......... 
...... Dr. Mallabado afur a Iooc period of imctiriry, ..... 1D illlooahh, 
dieoI ia April , 91J- ffit pb<e __ iIIed.. 
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The Board will consult with the [Petroleum] Administra
tor and the [Planning and Co-Ordination] Committee to aid 
in determining basic questions of policy affecting labor and in 
considering and dealing with any controversies that may arise 
under the petroleum code. 

It will determine the most practicable method of investiga
tion in connection with complaints of violations of labor pro
visions to insure successful enforcement of these provisions.· 

These powers, although general, were vague. They 
were not, it will be noticed, based upon a formal admin
istrative order. Not until March 8, 1935 did Adminis
trator Ickes issue an express order in which the Board's 
powers were defined in exact detail, as follows: (I) To 
investigate and make findings of fact on alleged Section 
7(a) violations; (2) to act as voluntary arbitrator; (3) 
to mediate and conciliate in labor disputes; (4) to con
duct elections to determine agencies for collective bar
gaining, majority rule governing; and (5) to function 
as an adviser on all labor matters, including the code.' 

Throughout the course of its existence, the PLPB 
exercised a large variety of specific functions. It gave ad
vice and counsel to the Administrator on proposals to 
redraft the labor provisions of the code and on questions 
of applying existing provisions. It promulgated, with the 
Administrator's approval, doctrines of collective bargain
ing similar to those promulgated by the NLB and the 
NLRB. It mediated in strikes. It facilitated the making 
of collective agreements. It sought to devise a procedure 
for dealing with labor complaints. It conducted elections 
and certified labor organizations as agencies of collective 
bargaining. It adjudicated upon complaints of Section 

• Deparlmenl of 1M ImeNt»' Prell MemoranJum, Dec. 2:&, 1931, p. I. 
This memorandum, announcing the Board'. reorganization, lerved for 
more than a year in lieu of aD administrative order . 

• For text of the order, see Order untler tile Code of FIZir CompetilUnt 
for lite Petroleum Industry, Mar. 8, '935 (pro. .. I .... dated Mar. 12). 
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7(a) violations. In general, we may say, the PLPB 
functioned: (I) as an adviser on labor policy; (2) as 
a tribunal to adjust and adjudicate labor disputes; and 
(J) as an instrumentality for dealing with labor com
plaints. 

ADJUSTING COMPLAINTS AND DISPUTES 

Complaints, for procedural purposes, were informally 
divided into two groups: those alleging violations of col
lective bargaining requirements or charging discrimina
tion; and those alleging non-observance of code wages 
and hours. It was the PLPB itself which undertook to 
investigate and adjust all collective bargaining com
plaints and most discrimination complaints. The ordinary 
run of wage and hour complaints were transmitted to 
the Division of Investigation of the Department of the 
Interior. However, some cases, many of them involving 
retroactive wage payments, were transmitted to the Plan
ning and Co-Ordination Committee, which had a set-up 
of regional labor sub-committees. In its final form, the 
procedure was the outgrowth of considerable experimen
tation.1 

If no satisfactory adjustment seemed possible, in 
cases where the Board believed the employer guilty of 
violating the code, recommendations for. prosecution 
were transmitted to the Department of Justice. The 
PLPB was no more successful than any of the other 
Recovery Act labor tribunals in getting the Department 
of Justice to act. And not until February I9JS were defi
nite arrangements made whereby recalcitrant employers 
might be deprived of their Blue Eagles . 

• The original procedu~most complete reliance on the 'PCC
failed to secure, from the Board's point of view, satisfactory results. Nor 
were the results of almost complete dependence on the Division of In-
vestigation altogether satisfactory. . 
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The PLPB engaged in the mediation of strikes. 
Thanks to its good offices, quite a number of strikes were 
called off or averted." When a strike occurred or threat
ened to occur, the Board often sent one of its own mem
bers or staff employees into the field, or called upon the 
Conciliation Service of the Department of Labor for aid. 
Only when a satisfactory settlement could not be 
achieved and investigation showed non-compliance with 
the code, did the Board hold formal hearings, and, if 
the circumstances warranted, promulgate a formal de
cision. 

The Board aimed at settling disputes by voluntary 
agreements, preferably written. Its guiding idea was that 
such agreements should be reached through collective 
bargaining in the first instance and should provide for 
continued collective bargaining in the future. Thus set
tlements by the Board ordinarily fixed wages, hours, 
and other working conditions, and provided machinery 
for the adjustment of future disputes.'· 

The Board also adjudicated disputes concerning the 
rights and duties implied by the concept of collective 
bargaining. In disputes of this character, it conducted 
exhaustive investigations, held formal hearings if need 
be, and--subject to the approval of the Administrator
promulgated decisions which were based on its own inter
pretation of Section 7 (a)." 

• For example, the St. Loui. strike (De,,,,'_ of ,Iu 1..uriM- P'eII 
MemoranJu"" Feb ..... 1914); the East St. Loui> threatened otrike (,be 
ame, Mar. 16, 1934); the Enid, Oklahoma strike (the lilDle, Apr. :&], 

19j!4) I the Clevela.d strike (the same, May '4, 1914)· 
Agreements regarded .. models by the Board .. ere: St. to.i> fini.g 

station strike oettleme .... (Det""- 0/ W 1..uriM- p,,,, M""oranJ_, 
Feb. 24, 1934); East St. Louis strike .:ttlemenr (the Arne, Mar. 16, 
1914) I Champli. Refining c". strike setlk ..... t (the same, Apr. 'J, 
1914). 

uSee pp. 39
'
-40S. 
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The Board also evolved a technique for certifying 
the identity and authority of representative labor or
ganizations, a task which absorbed a good part of its time 
and energy. Two procedures were used: (I) an em
ployee referendum along the lines followed by the Na
tional Labor Relations Board; or (2) a comparison of 
payroll records with trade union membership as revealed 
by petition signatures. Which procedure was followed 
in a particular case depended upon the specific circum
stances. We may illustrate the two procedures by citing 
two cases chosen at random from the records of the 
Board. Case No. 45 is typical of the first-election pro
cedure. To quote: 

On June 14, 1934, the Board received a petition signed by 
90 employees of the Texas Co. at Casper, Wyo., requesting 
that an election be held to determine duly accredited representa
tion for the purpose of collective bargaining under Section 
7(a) •••• 

Mr. W. H: Rodgers, commissioner of conciliation of the 
U. S. Department of Labor, was assigned by the Board to con
duct the election, and he submitted the following report: 

"At an election held by the employees of the Texas Co. re
finery at Casper on the above date unde.; the auspices of the 
Petroleum Labor Policy Board to, ascertain employees' repre
sentation, the following results were obtained from the operating 
force subject to petroleum code hours: 

For the Oil Field, Gas Well and Refinery Workers of 
America. . .. .. .. . .... .. . .. . . . . . . . ... ... .. 83 

For the plan of joint representation between employees 
and management ......... ................ 7 

Bad votes, that is, incompleted ballots . . . . . . . . . . ... . 

91 

"It is hereby certified by the undersigned members of the ~lec
tion board that this election was held in a fair and impartial 
manner and the results are correct as set forth above. Roy E. 
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Dineen(s) and C. W. Evan(s) for the Oil Field, Gas Well 
and Refinery Workers of America. W. D. Hill(s) and S. A. 
Reimers(s) for the plan of joint representation between employ
ees and management. Attest: W. H. Rodgers(s) for the Pe
troleum Labor Policy Board. S. S. Bernfeld(s) special agent, 
oil enforcement, Department of the Interior." 

On the basis of this report and in accordance with the de
cisions approved by the Petroleum Administrator, the Petroleum 
Labor Policy Board certifies that out of a total vote of 9', a 
majority of 9' per cent of the refinery employees have duly 
chosen the International Association of Oil Field, Gas Well and 
Refinery Workers as their agency for collective bargaining as au
thorized by Section 7 (a) of the NIRA and Article 2, Section 
4 of the code of fair competition for the petroleum industry. 

Petroleum Labor Policy Board. W. M. Leiserson, chairman 
(s)George W. Stocking(s) James Mullenbach(s).'· 

Case No. 38 illustrates the second procedure. To 
quote; 

In pursuance of the following petition signed by 234 em
ployees, the company and the representatives of the employees 
agreed to a check of the signatures on the petition against the 
payroll signatures: 

"We the employees of the Louisiana Oil and Refinery Co. 
constituting a substantial majority of the total working force 
in the Refinery Department, have organized ourselves into 
Local Union No. 245 of the International Association of Oil 
Field, Gas Well and Refinery Workers of America, in pur
suance of the right to self-organization as guaranteed in Section 
7 (a) of the NIRA. Through this organization and our duly 
designated and authorized representatives and officers, we desire 
to make a collective bargain with our employer, as authorized 
by the same section of the law covering terms of employment 
and the relations of management and labor; and we do not want 
to make individual bargains with respect to these matters. 

"We therefore, respectfully request a conference with rep
resentatives of the management at your earliest convenience to 
begin negotiations, to work out a collective bargain, and to agree 

.. Depttrl_.f 1M Interior Press M...,.,tmJ"m, July S, '93'" 
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on terms of employment and orderly methods of settling differ
ences in the relations between management and labor." 

Mr. Joseph S. Myers, commissioner of conciliation of the 
U. S. Department of Labor, was assigned by the Board to make 
the check. 

Under date of May 26, Mr. Myers reported as follows: 
"The company submitted the names of 384 employees com

ing under the above classification and the writer accepted same 
without question. In addition to this there are 27 monthly men 
who are foremen and bosses having the right to hire and dis
charge; 25 who are clerical employees, and not eligible and 
not asking for collective bargaining. Some question came up 
about 19 employees of what is known as the Grease Plant, but 
this is a separate unit located about two miles from the refinery, 
and should not be considered. 

"Of the 384 employees submitted by the company, I was able 
to verify a total of 213 favoring collective bargaining through 
the union. 

''The union list had 234 signatures. Of this number 21 were 
not counted, 10 of which could not be verified; 9 had been laid 
off, 3 of them since the petition was started in circulation on 
April 1 and 6 prior to that time; one had just been promoted 
to an official position, and one disqualified because he does not 
work in the refinery. 

"The company, preferring not to know who had signed the 
union list, selected Mr . Fernandez of the First National Bank 
to represent it in the check, and the union had Mr. Geiger as 
its representative. All worked together harmoniously, and my 
check was only three more names than Mr. Fernandez' list 
had at the final count. That is to say, I verified three more 
names than he allowed." 

On the basis of this report and in accordance with the de
cisions approved by the Petroleum Administrator, the Petroleum 
Labor Policy Board certifies that 213 employees out of a total 
of 384 involved, or a majority of 55, have duly chosen as their 
accredited representatives for collective bargaining Local Union 
No. 245 of the International Association of Oil Field, Gas Well 
and Refinery Workers of America and their duly designated and 
authorized representatives and officers as authorized by Section 
7 (a) of the NlRA and Article 2, Section 4 of the code of fair 
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competition for the petroleum industry. Petroleum Labor Policy 
Board, W. M. Leiserson(s) George W. Stocking(s) James 
Mullenbach(s)." . 

A partial analysis of various certifications up to the 
late autumn of 1934 showed that the workers chose the 
trade union in preference to either the employee repre
sentation plan or to individual bargaining in a large ma
jority of the cases." There is no reason to suspect that 
the cases available for analysis were atypical. It would 
seem, therefore, that the process of certification by the 
Board generally led to vesting an outside trade union 
with rights of a representative for collective bargaining 
within the meaning of the statute." 

UThe same, June 7, 1934. 
It The Oil Field, Gas Well and Refinery Workerl' Union was found 

to be the choice of a majority in the following caees: Magnolia Refining 
(Apr. 9, '934; payroll comparison); Col-Tex Refining (Apr •• 8, '9341 
payroll comparison); Empire Oil and Refining (Apr. 19, 1934; pay
roll eomparison) 1 Texas Co., Lockport, Ill. (May '5, '9341 election) 1 
Empire Oil and Refining, Ponca Cily, Okla. (May .. , '9341 payroll 
comparison); Empire Oil and Refining Co., Okmulgee, OIda. (May ::II, 
19341 payroll comparison); Indian Territory Illuminating Oil Co. (June 
a, 1934; payroll comparison); Louisiana Oil and Refinery Co. (June 
7,1934; payroll comparison); Tena: Co., West: Tulsa, Okla. (June 11, 

'934; .election); Texas Co., Casper, Wyo. (July 5, '9341 election) 1 
Pasotex Petroleum (Aug. 14, 1914; election) J Merrick Bristow Oil 
(Aug. '4, '9341 payroll comparison); Lion Oil Refining (Aug. '7, 
1934; election); Crown Central Petroleum (Sept. 8, 1934-; election); 
Republic Oil Refining (Sept. 8, '9341 election) 1 Marathon Oil (Sept •• 6, 
1934; election); Reagan County Purchasing (Sept. 30, 1934i election); 
Group No. , Oil (SepL 30, '934; election) 1 Employees of G. W. Jam .. 
(Oct. 5, '934; election); Wiser Oil (Nov. " '934; election). 

In the following cases, in cont:raJt, the procetl of certification revealed 
that a majority of the worken preferred to be represented by company 
union plans: White Eagle Refining (July 5, '934; election); Stanolind 
Oil and Gas (July '5, '9341 election) I Lion Oil Refinery (Oct. 6, '9341 
election). In at least one case--Continental Oil Co., Baltimore, Md. 
(July 10, 1934-; election)-a majority of the worken chote an independ
ent inside union in preference to the Oil Field Worken' Union, on the 
one hand, and an employee representation plan, on the other. Later cer
tificatioDl showed similar proportion. in choice . 

.. Up to Mar. 5, '935 the PLPB conducted 35 elections in which 
a total of 5,887 valid baUoo were cut. The number of worken voting 
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INrERPRETING AND APPLYING 
SECI'ION 7(0) 

Like most of the other industrial relations boards, the 
Petroleum Labor Policy Board was a tribunal of admin
istrative adjudication in that it interpreted the meaning 
of Section 7(a) as applied to specific cases. In its exer
cise of this function, the Board laid down a body of gen
eral principles applying to representation and collective 
bargaining on the one hand and to discrimination in dis
charge and lay-off on the other. 

REPRESENTATION AND COLLECTIVE BARGAINING 

The PLPB's principles of representation and collec
tive bargaining were in the main identical with those 
evolved by the NLB and the NLRB. We may sum
marize them as follows: (I) employees had to be assured 
complete freedom of choice in selecting their represent
atives; (2) although company unions were not per se 
unlawful, the employer must refrain from imposing a 
company union on his workers; (3) in the event that a 
trade and a company union each claimed to speak for the 
same body of workers, the proper method for settling 
the controversy was by certification-that is, either an 
election or else a comparison' of payrolls with union 
members; (4) certification, regardless of the method 
employed, had to be governed by majority rule; (5) 
once certified as the representative of at least a majority 
of the workers, the labor organization was entitled to 
bargain collectively on behalf of all the employees, but 
minority groups retained the right of organizing for 
for trade union representa.tion was 3,568 (or 60.0 per cent); for em ... 
ployee reprcaeotatioD plans 1,965 (or 33.4 per cent) 5 for individual rep
resentatives or individual bargaining, 354 {or 6.0 per cent}. (Twentieth 
Century Fund, Inc. Wor tnrJ "" Go",,,,,_, 1935, pp. 9'-93.) Ac
cording to the authon of the same study: "The PLPB bas checked at 
leaR 4,1 u aignatures against payrolls aggregating 5,833 penons. Of 
thae 3,763 wen: those of trade unionista." (po 89.) 
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mutual aid and protection; (6) the representative labor 
organization was entitled to expect that the employer 
would negotiate with it in good faith, with a view to 
executing a collective agreement. The application of these 
principles may best be shown by considering three prece
dent making decisions. 

The Magnolia Case 

The first decision handed down by the Board related 
to a controversy between the Magnolia Petroleum Co. 
(Fort Worth, Texas) and the International Association 
of Oil Field, Gas Well and Refinery Workers' Local 
Union No. 208.'" Two issues were raised by the case. 
One resulted from the fact that the employer had in
augurated an employee representation plan some time 
in August 1933. The question was: Did the employer, 
as the union contended, impose this plan upon his work
ers and thus violate their freedom of choice; or was the 
plan in fact approved, as the employer contended, by 
duly authorized representatives of the employees? The 
second issue derived from the fact that the Magnolia 
Petroleum Co. operated other properties than its Fort 
Worth refinery. The question was: Could the Fort 
Worth refinery workers claim to constitute a separate 
entity for collective bargaining? 

The union petitioned for an election whereby the Fort 
Worth refinery workers might choose a "representation 
plan for collective bargaining without restriction or in
terference imposed by the employer." The employer re
jected the charge that he had engaged in coercion of any 

.. Case NO.1, decided Feb. 6, '934. See DedlUnu o/Ilu Petroleum 
Lab.,. Policy BoarJ, Feb. 6, '934 to Mar. '}, '93$, pp. '-5. (Thit pub
lication will be referred to hereafter u !:>edsiOlll.) 
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kind, saw no need for a new election, but requested that 
if an election be held, it should include the 11,000 work
ers in all the plant units, at least all the refinery units, 
and not the Fort Worth refinery alone. 

Guided in this case by the concept that the Fort Worth 
refinery was an appropriate unit for collective bargaining, 
the Board perceived "two simple issues": 

J. May the employees be induced by an active campaign on 
the pan of their employer to contract away their right to collec
tive bargaining through representatives of their own choosing
and to substitute therefor a restricted right of representation that 
is preferred by the employer? Is this interference within the 
meaning of Section 7(a)? 

2. Was there in fact such a contract made which now pre
vents a majority of the employees at the Fort Worth refinery 
from bargaining collectively with their employers through rep
resentatives not restricted to employees of the company? 

On the first issue the Board found that: 

The activities of the management--in inducing the repre
sentatives to give up their right to collective bargaining as pro
vided in Section 7 (a) and to substitute therefor the restricted 
form of representation preferred by the company, were improper 
activities intended to prevent the employees from fairly consider
ing and voting for the unrestricted right of collective bargaining 
and representation as authorized by Congress, if indeed these 
activities did not constitute interference--which the law specifi
cally prohibits. 

On the second issue, the Board found that: 
The vive "oee vote taken joindy by the management and em

ployee representations at the meeting in Dallas on August 18 
cannot reasonably be held to be a contract binding on all the 
employees in view of the unanimous testimony of witneSSes from 
the F ort Worth refinery that they understood, and the em
ployees in F art Worth generally understood, that the plan 
worked out at the Dallas meeting would be brought back to be 
considered and accepted by the employees. This was not done, 
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although the plan was submitted to the directors of the Magnolia 
Company for acceptance after the Dallas meeting. No collective 
bargaining contract was signed or attested to, no wages, hours, 
or other terms of employ,ment were fixed. 

On the basis of these findings, the Board ruled that 
the petition presented by a majority of the Fort Worth 
employees "is a reasonable request. They are within 
their rights in asking for an election to determine for 
themselves the method of collective bargaining they 
prefer to use and the kind of representatives they want 
to select; and it is not for the company to deny them 
these rights." Further, the Board specifically ruled 
against the employer's contention that any election 
should comprise all its employees, not merely the Fort 
Worth refinery workers. 

• • • the ordering of a company wide election when no 
such request has been made by the employees or their representa
tives would be going beyond the limits of the question submitted 
-and it would permit the employees in a large plant in another 
city to overcome and defeat the wishes of the majority of em
ployees in Fort Worth as to their exercise of the right of collec
tive bargaining and their free choice of representatives. The re
finery at Fort Worth is a separate and homogeneous unit and was 
so recognized by the company when it permitted the employees of 
the F ort Worth refinery to vote separately to choose two repre
sentatives under the company's plan. There is no good reason for 
denying the employees at Forth Worth the opportunity to vote 
separately for the form of collective bargaining they prefer, as 
well as for the representatives they want. . 

Finally, the Board took pains to specify the exact form 
of ballot to be used. The workers were to be asked to 
indicate their preferences among the following alterna
tives: (I) those who wanted to bargain collectively 
through the Oil Field, Gas Well and Refinery Workers' 
Union; (2) those who wanted to bargain collectively 
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through the plan of joint representation of employees 
and management as proposed by the company; (3) those 
who wanted to bargain collectively through any other 
agency; (4-) those who wanted no collective bargaining 
but preferred to bargain individually with the company. 
The choosing of representatives, the Board stressed, was 
only a preliminary step toward true collective bargain
ing, which meant, essentially, plans for "negotiating and 
arriving at a collective bargain!' To quote: 

By way of explanation of this form of baIlot, it i; important 
to undeJ'Sl3Jld that Section 7 (a) guarantees to the employees 
the "right to bargain coIIective1y" and not merely the right to 
choose npn:sentatiYes. The dection of repn:sentatives i; merely 
incidental to the exercise of the right to bargain coIIectivdy. be
cause it i; through npn:sentatiYes that " collective bargain i; ar
rived at. If an dection i; hdd merely to choose repn:sentatives, 
and no plan or provision i; made for negotiating and arriving at 
a collective bargain. then the "right to bargain coIIectivdy" as 
guaranteed by Section 7 (a) i; denied to the employees. 

No election was ever held. because the company agreed 
to recognize an officer of the international union. or the 
union itself, upon certiJication by the Board that the 
union was representative of the worker.;. Upon this un
derstanding, the Administrator on Feb. 28, 1934 ruled 
that it would be advisable to dispense with a referen
dum. IT The Board proceeded to a comparison of payroll 
records with signatures signed to a petition asking that 
the international union be certified as the representative. 
The check revealed that a rna jority of the eligible em
ployees at the Fort Worth refinery wished to be repre
sented by the union. Accordingly, the Board certiJied the 
International Union as the employees' representative for 

- Appeal bum the dorisioa, Cue No. ., DecisitHu. pp. 6-1. "IDe ruliDg 
_ dr.Uted ODd sigued by Mr. N.m... R. Mugold, as chainD:m of the 
PAll, ODd .ppro...! by )Ir. lebo, in his capaa.y as AdmiDiobamr. 
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collective bargaining "regarding terms and conditions of 
employment and relations of employer and employees." 
The Board also made it clear that the International was 
henceforth the sole instrumentality authorized to bargain 
collectively on behalf of the refinery workers: 

In order that there may be no misunderstanding, the Board 
certifies further that the company's joint representation plan 
is not authorized to bargain collectively for the employees at 
Fort Worth, not having been freely chosen or authorized by 
the employees so to do in accordance with the NIRA and the 
petroleum code.18 

In making the certification public, it was announced 
on behalf of the Administrator that the Labor Policy 
Board had decided "that company unions could not 
represent employees in collective bargaining when em
ployees had signified they desired to be represented by 
another agency."" In effect, the Board's ruling was 
equivalent to disestablishing and disqualifying the com
pany union from functioning further as a collective bar
gaining agency. More generally, the decision laid down 
the doctrine that one and only one labor organization is 
entitled to bargain collectively on behalf of the workers 
employed in a given unit-the labor organization chosen 
by at least a majority of the workers. As for minority 
labor organizations, 

The position of the PLPB is that when any such minority 
complains that its rights are adversely affected, the Board will 
hear and decide the matters in dispute in the same manner that it 
hears and decides complaints of individuals and majorities. In 
this position I concur." 

• PLPB ''Certification of Organization for Collective Bargaining," 
Mar. 8, 1914, attached to Dep.tnunt 0/ the Interior Pren Memorllllllum, 
Mar. 16, ]93+ 

-The same, p. I. 

-Language noed by Mr. Margold in the appeal from the decision, 
Que No ••• Majority rule .. let forth in the Adminiatratiw Order of 



THE PETROLEUM LABOR BOARD 397 

The Phillips Case 

The Board advanced further along the lines marked 
out in the Magnolia case in its decision relating to the 
dispute between the Phillips Petroleum Co. (Borger, 
Texas) and the International Association of Oil Field, 
Gas Well and Refinery Workers' Local Union No. 
236.21 The decision was based on complaints by the 
union, charging that the employer "was holding meet
ings for the purpose of organizing a company union; 
that the employer was compelling workers to attend 
these meetings and to sign applications for membership 
in the company union; that the employer was discrimi
nating against workers who belonged to the Interna
tional, by discharging and threatening with discharge 
those who joined this union"; and that, in sum, the em
ployer was interfering with the "self-organization of his 
employees." The Board found these complaints to be 
well grounded; held that the employer was in fact 
guilty of "interference"; and ordered the employer to 
cease and desist in the future from all activities intended 
to bring about the establishment of a company union 
against the will of the employees. The Board used the 
occasion to develop the doctrine of interference and free 
choice as follows: 

••• the action of the Phillips Petroleum Company in actively 
promoting its "company employees' union" through meetings 

Mar. I, 1935 was qualified by the proviso: "Without thereby denying 
to any individual employee or groupi of employees the right to present 
grievances, to confer with their employer, or otherwise to associate them
eelvetl or act for mutual aid or protection." On freedom of choice, Mr. 
Margold stated: "It is for the employees themselves to determine the 
agency or penon, through whom they wish to bargain collectively. The 
government is Dot interested in what selection the employees make, so long 
a. it represents their own free choice." 

II Case No. 25, decided July 2, 1934. Decisions, pp. 11-16. 
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managed by the employer, and through elections conducted un
der restricted rules stipulated by the employer, is in violation of 
the ••• petroleum code ••• and Section 7 (a). And the company 
is asked to cease from these activities and to refrain from any 
further efforts to secure the establishment of its own "company 
employees' union." 

It is for employees freely to choose such an organization if 
they prefer it, and any election that purports to give employees 
an opportunity to express their choice must provide an opportu
nity for the employees to vote on as many organizations or rep
resentatives as the employees may want to choose from and must 
not be confined or restricted to a vote on the employer's proposal 
alone. The election should be by secret ballot, and must not be 
conducted by an agent of the company. It should be supervised 
by an election committee chosen by the employees and repre
sentatives of different organizations among them or by a neutral 
party agreed upon by all parties. If this cannot be arranged, the 
Petroleum Labor Policy Board will conduct the election. Only 
in this manner can a fair and free choice of the employees be 
secured as to the organization or the individuals they desire to 
represent them in collective bargaining'" 

II T~o later representation decisions are also .ignificant. In the Lion 
Oil Refining cue (No. 74, decided Dec. n, 1934), the PLPB held that 
the employer violated Sec. 7(a) by penisting in the organization of a 
company union after the International had been chosen by 61.3 per cent 
of the workers at an election. The employer wu ordered to "recognize 
the International and to withdraw recognition from the company uuion." 
(Decisions, pp. 34-38.) In The Tela. Co. cue (No. II, decided Dec. II, 

1934), the PLPB ordered the employer "to dissolve" the company onion 
at the West Tulsa, Okla. refinery. The Board found that the employer WaJ 

violating the statute by "imposing" a company union in open disregard of 
the fact that a majority of the worken had choten to be repreaenttd by the 
International (Decisions, pp. 29-34). This wu perhaps the only caee in 
the history of Sec. 7(a) wherein a Recovery Act labor board osdered the 
Jissolut;OtI, rathrr than the disestablimment or the ditqualification of • 
company union. The employer failed to complYi and on Apr. 30, '93S 
Administrator Iekel requMed the Secretary of the Navy and the Procure
ment Division of the Treasury to ref~ to entertain bids for govern· 
ment petroleum business IUbmitted by The Texa.s Co. (De,.,,""'" D/ 
1M Inlerior Presl Memorandum, May II, '915.) On May 26, Admin ... 
iltrator Ickes wrote to the Secretary of the Navy to inform him that 
the request of April 30 did not apply to a .. boidiary--The Te2a2 Co. 
(Calif.)-''unl .. it were established that a pan or a whole of the petro-
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The Yount Lee Case 
The PLPB had to decide on the merits of a blanket 

charge of coercion in the dispute between the Yount Lee 
Oil Company (Beaumont, Texas) and the International 
Association of Oil Fidd, Gas Well and Refinery Work
er.l Local Union No. 2.5 I." The union submitted a com
plaint, charging the management with "threatening dis
missal of employees at High Island, Texas, because of 
membership in that organization." On the basis of the 
findings made after a hearing in the fidd by one of its 
members, the Board ruled that the "management of the 
Yount Lee Oil Company has been interfering with the 
right of its employees to organize and bargain collec
tivdy in violation of Section 7(a) ••• and of the code 
••• " In order to clarify the obligations of employer and 
management in cases of this kind, the Board stated that: 

It is unlawful: (I) To deny or in any way question the right 
of employees to join the labor organization of their choice. 

( 2) To interfere in any way with the organization of em
ployees. 

(3) To restrain or coerce employees in any way, through 
agents of any kind, in sel£-organization, or in other concerted 
activities for collective bargaining, ,mutual aid, or protection. 

"There must be no intimation," the Board finally 
ruled, "that the men will lose their jobs or in any other 
way be subject to discrimination directly or indirectly 
for exercising their rights under the law." 

DISCRIMINATION 

Discrimination rulings did not bulk: as large in the 
work of the PLPB as they did in that of the National 

leum products furnish<d the government were IUpJ>li<d indirectly by 
[the parent company] through [the subsidiary]." (D.p._ of't.. 
l..urior Prm M~ .... May -5. 1935.) 

-Cue No. 12, decided Apr. 4. '9340 D«isiMU, pp. 1-10-
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Labor Board, the National Labor Relations Board, and 
the Automobile Labor Board. Excluding one arbitra
tional award presently to be considered, the authors ex
amined eight such rulings up to March 13, 1935. In two 
instances, the Board found in favor of complaining work
ers or groups of workers, and in six instances it found 
against them.2t Eight rulings, although enough to be 
suggestive, were not quantitatively sufficient to warrant 
coming to any conclusion on a well-defined, long-run 
trend. A study of each of these particular adjudiCl!.tions 
will illuminate the specific character of the complaints 
and the exact nature of the PLPB's reasoning thereon.· 

The PLPB established its fundamental canons for 
determining charges of discrimination in the dispute be
tween the American Oil Company (Baltimore, Md.) 
and the International Association of Oil Field, Gas Well 
and Refinery Workers' Union." It was held that Sec
tion 7(a) did not prohibit an employer from reducing 
his work force; further, that the employer did not vio
late the law merely because union men happened to be 

.. The favorable decisions were in the ca.sea of Harmon and Whitehill, 
Tulsa, Okla., (Decisitms, pp. 4:&-45), and Continental Oil Co., Hominy, 
Okla., (the same, pp. 21-.6). The failure of the Continental Oil Co. to 
comply led Administrator Ickes, OD Maya, 1915, to request the Secretary 
of the Navy and the Procurement Division of tbe Treasury to refuse to 
entertain any bids submitted by the company for government petroleum 
busin.... (Departmml of .he ItJIerior Preu M""",,,,,Ju,,,, May II, 

19l5.) 
The unfavorable decisions were in the cases of Continental Oil, Glen

rock, Wyo. (Decisions, pp. 46-50); KanoteJ[ Refining, Arb""" Ci'Y, 
Ark. (the same, pp. 51-H) I Girard Corp., Dana., Tex. (tbe same, pp. 
41-4'); Sunray Oil, Tu!.a, Okla. (the .. me, pp. 39-40) I Amerian Oil, 
Baltimore, Md. (the same, pp. 17-18); and Latonia Refining, Latonia, 
Ky. (the same, pp. 16-17). 

-In the Phillips Petroleum, Bartlesville, Okb. .... (decided Apr. 9, 
1935) the Board expressly rejected discrimination comptainbl in the 
Sterling Oil, Pittsburgh, caJe (decided May 4, 1935) the Board by im
plication sustainrd dikTiminatioD complaints. 

-Cue No. 46, decided July 30, 1914- D~cisio"" pp. 1,-18. 
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included among the workers released. Not the fact of 
discharge or lay-off, but the circumstances surrounding 
the release of union workers, were to be taken into ac
count. In choosing workers to be released, the employer 
was to refrain from using his lawful right-work force 
reduction-in an unlawful manner; that is, as a pretext 
to discipline workers because of their union membership 
or activities. To quote: 

The fact that a man belongs to a union and is laid off is not 
sufficient in itself for a finding that [he] was discriminated 
against in violation of the law in question. The charge is a seri
ous one and must be supported by affidavits which are clear and 
specific, or by circumstantial evidence sufficiently strong to lead 
to such a conclusion. 

"The underlying policy that even the heat of anger 
and the stress and excitement of a strike do not justify 
acts of violence by employees," to quote from the text 
of the official release, was laid down by the counsel to 
the Board, who acted as the arbitrator on discrimination 
charges arising out of the failure of the Champlin Refin
ing Company (Enid, Oklahoma) to reinstate IS strikers 
following the settlement of a strike. aT Reinstatement was 
denied to eight employees and granted to six. The de
cision ran against four of the eight workers because 
"they left their jobs at machinery boilers without mak
ing sure that the mechanical equipment was left in a safe 
condition." The reason given in the other four cases 
varied. In the fifth case, it was found, the worker laid 
violent hands on the president of the company and re
moved him from the premises; in the sixth, the dis
charged worker left his post of duty, leaving a running 
still in a dangerous condition; in the seventh, the worker 
struck the foreman after the foreman accused him of be-

• Decided Sept. '3. '934. D.cisio",. pp. 69-77. 
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ing a liar; and in the eighth, the worker's actions since 
the strike tended to "harass and humiliate his employer," 
and were of "such nature and spirit as to prohibit his re
instatement." In the six cases where decisions were favor
able to the worker, the arbitrator was unable to find 
evidence sustaining charges of sabotage, violence, use of 
vile language, or the like. 

On August 17, 1934, the Administrator announced 
his approval of recommendations, transmitted to him by 
the Labor Policy Board, asking that the Gulf Refining 
Company be prosecuted on charges of violating the labor 
provisions of the code." The facts, in essence, were as 
follows: On June 27,1934, the Independent Oil Work
ers' Union called a strike because of the employer's re
fusal to enter into negotiations looking toward the execu
tion of a collective bargain. The plant was closed down 
for a while; but on July 17 it was reopened after the 
company had recruited a sufficiently large force of new 
workers. On the same date, the union proposed to the 
Board a settlement formula, characterized by the Board 
as "reasonable," which the employer rejected." On July 
.29, 1934 the Board received a complaint from the union 
charging that the employees newly engaged were being 
worked hours in excess of the code maximum. Upon in
vestigation, the Board ascertained that these complaints 
were well founded. 

The company took the position that "the refusal of its 
striking employees to return to work on the terms which 

• See D.,."._ ., .he Interior Press M "",,,,n,._. Aug. J 7. J 934-
• The oettIemeot provided that: (J) all Itn"king employ ... wne to 

retum to work without discrimination and with the IIUDe statUi held be
fore the strike. (.) Negotiations of collective agreements were to urt 
immediately upon the mum to work. (3) All day meo were to be re
turned to work timultaneoasly, aU shift men in accordance with their 
obifta. (.) Rat .. of pay .. announ«d by the company July J were to pre
..ail until 6naJ oettIement by collective agreement. 
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the company stipulated created an emergency which 
warranted working the new employees in excess of the 
maximum established in the code." The Board took the 
position that "after a fair and reasonable proposal had 
been made for settling the strike, the Gulf Refining 
Company, in preference to a settlement of the contro
versy in a law-abiding and peaceful manner, chose to 
resort to a continuation of industrial warfare, even at 
the expense of a violation of the law." 

In reporting to the Administrator, the Board stated 
that the strike was lost; and that in the process of break
ing it, the employer had resorted to unlawful means. The 
Board did not hold that the employer was guilty of dis
crimination in hiring strike-breakers to replace strikers 
who walked out because the employer refused to con
sider negotiating a collective agreement. What the Board 
did hold was that by working the new employees hours 
substantially in excess of the code maxima from July 19 
to July 31, a period of two weeks, the employer broke 
the strike by breaking the law. He should be prosecuted, 
therefore, for violating the labor provisions of the code-
not the collective bargaining guarantees, but the maxi
mum work day and/or work week standards. The Board 
reported: 

The issue in this case is simple and clear. Is an employer-in 
this case a powerful oil company--to be permitted to resort to 
a violation of the law in endeavoring to break a strike, occasioned 
by the failure of the company to enter into negotiations with its 
employees in the exercise of their right to collective bargaining 
as guaranteed under the National Industrial Recovery Act? The 
Board recommends prompt submission of this case to the De
partment of Justice with a request for immediate prosecution.so 

-The Gulf Relining Co. was later indicted but up to May 1935 the 
case had not come to trial. It was dropped, together with all other Re
covery Act cases, on June I, '93S. 
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It would have clarified the interpretation of the 
statute had the Board, in this case, grasped the oppor
tunity of developing the doctrine of discrimination with
in the meaning of Section 7(a): First of all, does an 
employer engage in discrimination when he rejects a 
"reasonable" settlement proposal, the effect of which if 
accepted would be to let out the strike-breakers and re
instate the strikers in their stead? Second, does the em
ployer engage in discrimination when he recruits a new 
labor force in the place of strikers whose walkout, to 
begin with, was caused by the failure of the employer 
to comply with the statute? 

That striking employees enjoy a tenure of employ
ment when walkouts are occasioned by anti-union activ
ity was affirmed by the Board in the dispute, decided 
May 4, 1935, between the Gasoline Station Employees' 
Union No. 19204 and the Sterling Oil Company of 
Pittsburgh.'" To begin with, the Board scolded the work
ers for striking precipitately, in language as follows: 

The Board deplores the manner in which the strike was 
caIIed--looking with disfavor upon a labor organization's go
ing out on strike without Dotice to its employers, or without 
first taking advantage of the machinery which has been estab
lished for the peaceful settlement of labor disputes. Such action, 
however, under existing law would not mitigate prior damage 
done by a company in its anti-union activity or erase a viola
tion of the law. 

The Board was convinced, however, that the strike 
began because the workers had good and sufficient reasons 
to believe that their jobs were immediately endangered 
by the employer's anti-union activities. It therefore or
dered the employer to reinstate each of the ten em
ployees in question, or at least to place them on a prefer-

• D.,.,.- 0/ tIu i..un.r p,.., M ____ foby '. '9U· 
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entia! list for re-employment. It further ordered the 
employer to reinstate one Mrs. O'Connor, not a union 
member, but apparently discharged because her husband 
was one of the workers who walked out. Inasmuch as the 
company resumed operations with a new labor force not 
long after the strike began, compliance with the PLPB 
decision would have meant the displacement of work
ers subsequently engaged in favor of former employees. 
On the general theoretical issue involved, the Board held 
as follows: 

The Board is of the opinion that where a strike is caused by 
the anti-union activity of a company, which places the workers 
in reasonable apprehension that unless they act quickly they will 
be deprived of their jobs, that the strikers are employees, and 
therefore entitled to the protection of Section 7 (a) ••• and that 
the exertion against anyone of them of such pressure as is here 
evidenced is interference within the meaning of the statute. Con
sideration of all the facts and circumstances in this case, leads 
the Board to find that the company violated Section 7 (a) ••• by 
coercing the employees and interfering with their right of self
organization for the purpose of collective bargaining. 

CODB LABOR POUCIBS 

Unlike any other industrial relations board under the 
Recovery Act, the Petroleum Labor Policy Board played 
a part in applying the wage and hour provisions of the 
code, over which it had jurisdiction, and in passing judg
ment on proposals to amend, expand, or redraft those 
labor provisions. When the Administrator required ad
vice on such matters, he was likely to call in not only the 
PLPB, but the Petroleum Administrative Board and 
the Planning and Co-Ordination Committee. As a rule, 
where a choice was necessary, the Administrator was 
guided by the recommendations of the PLPB rather 
than those of the PCC. We shall illustrate these activi-
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ties of the Labor Policy Board by reference to a few spe
cial problems. These references are intended to be sug
gestive, not exhaustive. so 

SPECIAL PRICES TO EMPLOYEES 

On April 16, 1934 the Administrator issued an or
der" which temporarily exempted the employees of the 
Bayway Refinery (Linden, New Jersey) operated by 
the Standard Oil Company of New Jersey, from a code 
provision reading as follows: 

Sales to employees of the products named in this paragraph 
must be made at the same price and upon the same terms as to 
other consumers.·" 

In petitioning for exemption from this provision, the 
employees contended that it deprived them of a custom
ary right to purchase petroleum products from the em
ployer for their own use at a discount. This right, they 
further contended, was not only a matter of mere usage, 
but had been incorporated into the wage bargain and 
had contractual force. Before ruling on the petition, the 
Administrator turned it over to the Petroleum Adminis
trative Board, to the Petroleum Labor Policy Board, and 
to the Planning and Co-Ordination Committee. Both the 
PAB and the PLPB found the petition meritorious and 
recommended accordingly; the PCC, in contrast, recom
mended that no exemption be allowed. In suspending 
the force of the code provision, the Administrator pre-

• In addition to advising the Administrator on the varioUl problema 
mentioned in the text, the PLPB advi.ed him on the operation of code 
labor provisions in .mall towns; on derrick and rig..building wage rata. 
on matten connected with Itripper wells, and 80 00 • 

• De"",fIU1Jl o/Ilu r",erior Prell MmwratuifHIJ, Apr. 17, 1914. 
II An. S, Rule 1, par. 4, as approved and promulgated Nov. 10, 19U. 
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ferred to rely on the advice of the two Boards rather than 
on that of the pee." 

WAGE DIFFERENTIALS 

On May 21, 1934, the Administrator gave his ap
proval to a plan of so adjusting the differential compen
sation of skilled workers "that they will, in effect, re
ceive a real income approximately equal in purchasing 
power to that of 1929.".0 This order not only established 
differentials for the time being between "wages provided 
for common labor in the code and wages to be paid 
other employees," but also provided that after a trial 
period ending August I, 1934, the Administrator would 
"on due application consider the advisability of eliminat
ing Section 4, Article 2 of the code, so that thereafter 
the employers and employees may be free to adjust dif
ferentials by collective bargaining." 

In issuing the order, the Administrator relied on the 
recommendations of the PLPB in opposition to those 
of the pee. In accordance with Section 4, Article 2, the 
Administrator had asked the pee to instruct its regional 
committees to prepare and transmit to him a proposed 
schedule of differentials. This the pee caused to be 
done; whereupon the Administrator, in accordance with 
Section 7 (c) of the Recovery Act, referred the proposal 
to the! PLPB, which held hearings April I2 to April 
14, inclusive, at which employers and employees stated 
their respective cases. The Board found that, 

The proposed differentials failed to adjust equitably the wages 
paid skilled employees to those paid common labor under the 

• On Feb. S, 1915, the Administrator issued an order which "re
voked and cancelled" the ruling of Apr. 16, 193.... Once again he was 
guided by the PLPB. De,tlrtmem of 1M Itllfflor Press MnnortmJum, 
Feb. 1], 1915. 

-The lame, May ~4, 1934. 
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code in that they would establish an arbitrary c1assification, elab
orate and unworkable, of skilled jobs within the industry. 

Having come to this conclusion, the PLPB recom
mended that the Administrator disapprove the proposed 
differentials, which he did. The PLPB studied cost of 
living indexes for 1929 and 1933, and worked out and 
recommended a graduated schedule on the basis of data 
submitted by representatives of the operators and of or
ganized labor, in the belief that an equitable adjustment 
could be achieved if the wages paid to skilled employees 
were adjusted "in a proportion corresponding substan
tially to the adjustments made in the aforesaid wages 
paid common labor." This schedule was approved by the 
Administrator. Under the plan, it was stated, "the ma
jority of skilled employees will get 80 per cent of their 
1929 weekly earnings, although they worked 48 and 
56 hours in 1929, as compared with 36 hours now." 

Contemplating the likelihood, or at least the possibil
ity, that employers and employees would in the future 
desire to set differential wage scales by collective bar
gaining, the Administrator, about four months later, 
modified the order of May 21 by adding the following 
proviso: 

The provisions of the order shall not apply to those cases 
where other wage adjustments mutually satisfactory to em-' 
ployers and their employees may be arrived at through negotia
tions between employers and the duly chosen representatives of 
their employees; provided that such negotiations conform to the 
requirements of Section 8 (a) of the NIRA and Section 7, Ar
ticle 2 of the petroleum code; and provided, further, that such 
negotiations are completed by October 19, 1934." 

On the same day, September 26, 1934. the Adminis
trator promulgated a series of interpretations relating 

"Ortler under 'M CO" of Fair Compe,i,io. for tIu PelTo""", Ind",. 
try, Sept. .6, '914-
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to his order of May 21, covering production, refinery, 
and pipe-line operations. The general interpretation read 
as follows: 

This order does not apply to supervisory occupations paying 
$35 per week, or more, and others whose hours are not re
stricted by the code; nor will it apply to any employees hired on 
or after August 19, 1933, to work under code hours; provided, 
however, that the rates of pay for such workers hired since Au
gust 19, 1933, shall not be so low as to affect the stability of rates 
established under the order. Simularly it does not apply to em
ployees of any employer that signed the President's Re-Employ
ment Agreement, who were hired after the date of signature to 
work under the hours therein provided. It is necessary, however, 
in such cases for employers to be prepared to make bona fide 
showiogs that the subject employees were hired at reduced hours 
to effect compliance with the code or the President's Re-Em
ployment Agreement and not in connection with normal re
placements." 

Other questions raised by the order of May 21-for 
instance, how far the order should be retroactive--were 
subsequently answered by the Administrator in accord 
with the recommendation, not of the Planning and Co
Ordination Committee, but of the PLPB. In fact, by the 
winter of 1934 the PLPB had come to play such an im
portant part in its advisory capacity that it was engaged 
in a series of hearings preliminary to a complete revision 
of the labor provisions of the code. .. A thoroughgoing 
revision, it should be noted, had been demanded by the 

-lmwp.l4liom of 0, .... tmJw .116 Cod< of F"j, Co",t,lirio" fo, .116 
P.".k1Im ln4uslry, Sept. .6, '93 .... 

• For a DOtice that aueb bearings would be held, see De-parlmml of 
1M In.urior Press Memormulum, Sept. z9, 1934. On June 7. 1935, the 
PLPB's "Report ... to the ..• Administrator on ,the Proposals made 
by the International Association of Oil Field . . ~ Workers . . . for 
Modifying the Labor Provisions of the Petroleum Code" was finally 
made public. (D~ 0/ ,118 ItIIeritw Press MetIUW .... """ same 
date.) By this time, however, the report was of a purely academic interest, 
for tbto code had already expired. 
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Oil Workers' Union, upon whose request the hearings 
were held. 

DEFINITION OF THE TERM "EMPLOYEE" 

On February 16, 1935 Administrator Ickes promul
gated a definition of the moot term "employee," holding 
in effect that "an operator of a filling station and his 
employees are the employees of the supplying company 
if the supplying company controls the operators of the 
station."'· In so defining the term, the Administrator 
disapproved of a formula put forward by the PCC. Had 
he accepted the PCC definition of the term, there would 
have been exempted "from the status of employee the 
operators of all filling stations operated under the lease 
and agency, lease and license, and lease and sales con
tract agreements, irrespective of the extent of control 
over station operations by the supplying companies." 

As in many other instances, the Administrator here 
preferred to be guided on a critical issue by the advice of 
the PLPB and the PAB, which concurred in recom
mending the exact definition finally promulgated. Prior 
to making its recommendations, the PLPB "made an ex
haustive study of the question, held several hearings, 
and received numerous briefs." Its final definition, it 
was announced, was based on accepted legal concepts: 
that an employee is "one whose work is done under direc
tion and control of another." 

The exact text of the definition read as follows: 

The term "employee" includes all persons, working at a fill
ing or service station or at any garage or other institution selling 
petroleum products to the public who work subject to the direc-

• See D,p.Im",' of ,Ite /"""'" p,,,, M.""m",4utIJ, Feb. '9, '935. 
(Italics oun.) 
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tion and control of another regardless of the nature of their 
duties, their mode of compensation or the legal form of their con
tract if by its terms or under its operations such direction and 
control exists. 

Specifically, and without limitation of the general definition, 
the operator of a service or filling station and his helpers are the 
employees of the supplying company when such company owns 
or holds such station under lease and such company leases or sub
leases such station to the operator on a lease and sales contract 
or any arrangement which insures the exclusive sale of the gaso
line of such company at the station and which also insures the 
operation of the station in such manner as the company may di
rect, irrespective of whether these results are accomplished di
reedy by the terms of the contract or by virtue of powers of can
cellation or forfeiture or otherwise, provided, however, that 
when a filling or service station is operated by the party from 
whom the supplier leases the station under a lease and agency or 
lease and license agreement, the party operating such station and 
his helpers shall not be considered employees of the supplier. 

When an operator has a substantial sum invested in the opera
tion of a service or filling station, whether such operator and his 
helpers are employees of the supplying oil company, shall be de
termined in accordance with the provisions of the general defini
tion.U 

The definitio~ aroused tremendous opposition on the 
part of su ppl ying companies operating chains of filling 
stations. It was the contention of the PCC, to quote from 
a protest filed With the Administrator, that the defini
tion "includes as employees persons who could not be 
so classified under existing court decisions and it attempts 
to create artificially the relationship of employer and 
employee where such relationship does not exist in law 
or fact." The PCC requested, specifically, that the order 
of February 16 be cancelled, leaving each case to be 
decided on its own particular facts." On May 6, 1935 

a Order un"r 1M Carl, of Fair Camp'tilion for In. P,trol,um Indus
try, Feb. 16, 1935 • 

.. Departmlnl 01 the I,UeNor Prill Memoril1Ulum, May 18, 1935. 
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the Administrator replied to the PCC in a letter which 
was not made public until May 18. The most essential 
paragraph of this letter read as follows: 

I wish to make it clear that I subscribe to the same theory 
of administrative practice that each case must be decided on its 
facts, but I am of the opinion that the present definition in no 
way precludes but in fact contemplates hearing cases as they arise 
and deciding them on their particular facts. Further, I am con
fident that the definition is consistent with the court decisions and 
that it has support in law.'· 

What the Administrator's attitude came to, in sum, 
was this: on the one hand, he refused to revoke the defi
nition of February 16 or to modify its language. On the 
other hand, he rejected the idea that, according to the 
definition, the mere existence of "ownership, leasing, 
exclusive sales arrangement, and cancellation clause .•• 
makes the operator ipso facto an employee." To quote 
once again from the letter: 

••• there is no real difference of opinion between us •.•• To 
cancel the present definition would be unwarranted. The specifi
cations set forth in the definition serve as guide-posts and were 
intended to place the industry on warning that the existence oC 
certain factors in a leasing arrangement, in the absence of other 
factors, may be regarded as presumptive evidence of the em
ployee status of an operator. 

If the ordinary meaning is given to.the language used in the 
definition, it will be seen that the conditions objected to are 
notice to the industry that such conditions will be given weight in 
the determinaton of a case but that, in any case, their mere ex
istence cannot be said to establish ipso facto that the operator 
••• is an employee, regardless of other evidence showing that, 
in fact, the conditions enumerated do not insure "the operation 
of the station in such manner as the company may direct." 

INFLUENCE OF THE BOARD 
Like all the other boards which took a stand on Sec

tion 7Ca) favorable to organized labor, the PLPB 
-The same. 
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aroused the opposition of anti-trade union employers. 
The Board, so far as concerns the promulgation of de
cisions which "lay down the law" of Section 7 (a), ran 
into the same blank wall of non-compliance which char
acterized the labor board system as a whole." In its 
work 0.£ certifying representative labor organizations, 
however, the PLPB enjoyed a substantial measure of 
success in prevailing upon employers to recognize the 
effect of such certifications. As for difficulties arising out 
of the attempt to put the wage and hour provisions of 
the code into effect, they were typical of the entire NRA 
set-up and by no means peculiar to the PLPB. From one 
point of view, it should be noted, the PLPB wielded 
more influence than any other labor board; for the 
Petroleum Administrator relied heavily on the Board's 
advice in determining the labor policies which should 
be officially pursued. 

Undoubtedly, the activities of the Board were ma
terially helpful to the International Association of Oil 
Field, Gas Well and Refinery Workers' Union, as well 
as to the A. F. of L. federal labor unions among gaso
line service station employees. Exact data are not avail
able, but the International increased its membership 
from a few thousand early in 1933 to more than 25,000 

.. Hardly any use of the Blue Eagle was made by the Petroleum Ad· 
ministration. Certain regulations were promulgated on June 25, 1934, 
but did Dot take effect. New regulations were issued by the Administra .. 
tive Order of Feb. I, 1935. These regulations provided that ''Prior to 
the revocation of the right to display and use the Blue Eagle poster 
and insignia, the PAD and the PLPB jointly in the case of labor viola
tions .. • shall hold a bearing . . . but such hearing shall not review 
the question of violation if the violation giving rise to the proceedings 
bas been previously established after hearing by either of the said boards. 
The right to display and use the Blue Eagle ,han be revoked ••• after 
such hearings and upon findings made by the PAB and the PLPB jointly 
in the cue of labor violations ... if such findings are approved by the 
Administrator." (D#parltIUtJI 01 llu Intmor P'.'S M41IJoranaum, Feb. 
13. 1935.) 
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late in 1934." In addition to enjoying a phenomenal 
growth, the union succeeded in concluding on May 31, 
1934 its first nation-wide collective agreement, an agree
ment with the Sinclair companies (Sinclair Refining 
Company; Sinclair Prairie Oil Company; Sinclair 
Prairie Oil Marketing Company; Sinclair Prairie Pipe 
Line Company; Rio Grande Oil Companies)." The 
PLPB did not play a direct part in the negotiation of 
the agreement but was largely responsible therefor in 
an indirect sense. 

As was the case with all other Recovery Act labor 
boards, the activities of the PLPB came to an abrupt 
end on May 27,1935. The invalidation of the petroleum 
code by the Schechter case decision of that date deprived 
the PLPB of any subject matter upon which to exercise 
its functions, although the Board nominally continued in 
existence until June 16, 1935."' 

-10 1933 the anion's allotted voting strength at the A. F. of L. con.
vention represented a membership of ],000; in 1934, of 12.S00. Voting 
strength is not, however, a reliable indei; it is calculated on the basi. 
of the per capita dues which the union lees fit to pay into the A. F. of L. 
treasury. The change from 3 to uS votes is nevenhele. highly aignifi
cant. The union DOW claims anywhere from so,ooo to 100,000 memberL 

• See the Articles of Agreement, May]], ]934-- Thill compact wu the 
the first of its kind between the A. F. of L union and a major oil 
producer . 

.. After the enactment of the joint resolution extending the Recovery 
Act in mid-June 1935, the Board waa kept alive, for the time being, 
as a raearch agency. New functioDJ would be found for it, it .u be
lieved, upon the enactment of the Labor Relations bill, or oil legil
larion then pending, or both. 



CHAPTER XV 

OTHER LABOR BOARDS 

In addition to the four industrial relations boards ex
amined in preceding chapters, there were in existence 
toward the end of May 1935 a number of other boards 
which fell into two groups. One group included boards 
functioning under NRA codes, while the other included 
boards established on the basis of Public Resolution No. 
44. In view of space limitations, it is impossible to con
sider all of these boards in detail. But to make our pic
ture of the system of industrial relations boards more 
complete, we shall touch briefly upon the boards in the 
textile and coal industries and comment even more brief
lyon the work of the rest. 

LABOR BOARDS IN 1HE TEXTILIlINDUSTRY 

The textile industries, particularly cotton textile, were 
the scene during 1933-35 of turbulent developments in 
industrial relations. The developments were conditioned 
by several factors. The United Textile Workers of 
America, affiliated with the A. F. of L. but a small and 
weak organizationation before 1933, took advantage of 
Section 7 (a) to launch a vigorous organizational drive, 
directed primarily against the textile mills in the South. 
Despite the determined resistance of employers, the 
union enrolled thousands of new members and sought 
every opportunity to make its new strength felt.' 

For many years prior to the NRA, textile employers 
had been pushing ahead with schemes variously termed 
"rationalization," "stretch-out," or "speed-up," de

I Even more vigorous were the organizational drives of the American 
Federation of Hosiery Worken, an autonomous unit within the U.T.W.A.. 

415 
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signed to increase man-hour productivity by increasing 
the loom load per worker. These experiments did not 
cease with the adoption of the several textile codes. 
There is some reason to believe that experiments were 
accelerated-more so in the cotton textile than in the silk 
or wool industry--as a result of the increased unit labor 
costs attributable to the raising of wage rates and shorten
ing of work hours. 

No industry shared more fully than the cotton textile 
in the "boomlet" of the spring and summer of 1933, and 
it was one of the first to feel the effects of the recession 
in the fall. Despite some early experiments with the cur
tailment of machine-hour operations, inventories con
tinued to accumulate. By May 1934 the code authority 
asked for a 25 per cent curtailment to be effective for 
three months. The NRA granted the request for the 
months of June, July, and August 193+ Wage rates, 
however, remained the same as before, thus restricting 
the power of workers to earn up to the full weekly mini
mum possible under the code: $ 1 3 North and $ 1 2 South. 

By the early autumn of 1934 the pressure against 
weekly earnings, in combination with an accumulation of 
"stretch-out" grievances, brought labor discontent in the 
cotton textile industry to a head. Chiefly under the im
pulse of demands from Southern mill workers newly 
organized, the United Textile Workers launched a na
tional strike.' Although the union failed to win its de
mands, the strike was a surprisingly effective display of 
concerted action. For the purposes of our study, it forms 
the dividing line. Industrial relations in the textile in
dustries had been under the guidance of two NRA code 
labor board system5---i:otton textile and silk-wool tex
tile-before the strike shattered both. Thereafter, indus
trial relations in the textile industries were under the 
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guidance of one joint resolution board. Although the 
workers struck primarily for economic reasons, the 
United Textile Workers used the strike to force the gov
ernment into scrapping the old boards and establishing 
a new board set-up. The strike thus had as one principal 
result a reorganization of the machinery for handling 
industrial relations throughout the textile industries. 

THE OLD CoTrON TEXTILE LABOR BOARD 

The cotton textile code was the first to be equipped, 
in August 1933, with an industrial relations board. The 
wool and silk board was not established until almost a 
year later-toward the end of June 1934- We may dis
pose of the latter board with this brief reference, for it 
had barely progressed beyond the first phases of organi
zation when it was swept out of existence by the Septem
ber strike.' 

The Cotton Textile National Industrial Relations 
Board was based for the greater part of its life on Sec
tion 17 of the cotton textile code, as amended on August 
8, 1933. Its task was "to make proper provision with re
spect to the 'stretch-out' (or specialization) system and 
any other problem of working conditions in the cotton 
textile industry." Section 17 in its original form, pro
vided for: (I) the establishment of a board of three 
members;' (2) the creation of a series of state boards;' 

:I ThiJ short-lived board was called the Textile National Industrial 
Relations Board. It bad five memben--Mr. R.obert W. Deuere, impartial 
chairman, two labor rep ..... ntatives, Frank Gorman (wool) and Eliza
beth Nord (n!k) , two management representatives, Arthur Besse (wool) 
and Lionel F. Straus (oi1k). ~ 

• Until Aug. 10, 1934, the national board was composed of Robert W. 
Bruere, impartial chairman; George L. Berry (labor) and B. E. Greer 
(management). Two additional memben, Mr. Fox (labor) and Mr. 
Dixon (management) were added 00 Aug. 10, 1934 pursuant to Sec. '7 
as amended on July 10, 193~ 

• By mid-August: 1934- state boards were in existence in nine states: 
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(3) the formation of mill committees created ex post 
facto in particular mills to deal with specific disputes;' 
(4) a procedure of adjudicating disputes which ran from 
mill committee to state board to the national board. 

The Cotton Textile Board finally came to deal with 
labor "disputes" and labor "complaints." With refer
ence to disputes, the national board attempted to mediate 
in strikes, acted as an arbitrator upon voluntary joint 
submission, and above all, encouraged its state boards to 
form mill committees. With reference to complaints, 
the Board acted as a clearing house through which 
charges of code violations were transmitted to the code 
authority, in effect the Cotton Textile Institute, for in
vestigation and adjustment. The Board also investigated 
and adjusted, on its own account, charges of "improper 
work loads.''" 

From its earliest days the Cotton Textile Board fell 
into the disfavor of the United Textile Workers. Their 
union was disappointed by the Board's failure to follow 
the NLB interpretation of Section 7(a) and resented 
the fact that its labor member was an official of the 
printing pressmen's union instead of theirs. The 
U.T.W.A. further claimed that, as a result of the 
Board's method of relying upon the code authority, labor 
complaints were not adequately considered or properly 
adjusted. It also accused the Board of failure to deal 

Alabama, Georgia, Loumana, Mi.i.ippi, North Carolina, and South 
Carolina in the South; MauachusettJ and Rhode bland in New England. 
Each of thne boards Wat of the bi.partisan type, with an impartial chair-
man. 

a Eacb IUCb committee had to con.ist of aD equal Dumber of manage
ment and employee repreaentatives. The employee repruentativet had to 
be fellow employees. Each committee wu auppoeed to be diJcontinued 
after adjusting the dispute which brought it into being . 

• The practice of stretch-out, 'Ier Ie, wu not in violation of the roHon 
textile code .. amended by See. '7. Aug. 8, '933. 
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honestly with the stretch-out problem, and was distrust
ful of the mill committee system as a possible device to 
block: the progress of independent labor organization. 

The union's criticism of the Board's inadequacy in 
handling labor complaints and charges of excessive 
stretch-out was on the whole probably justified. But the 
union was unable to obtain action in the matter until 
June 1934. when the NRA authorized a 25 per cent 
reduction in machine-hour operations without a com
pensating increase in minimum wage rates. Without.de
lay, the union threatened to call a national strike. Faced 
with this threat, the Administrator offered a compro
mise, which was accepted and embodied in an agreement 
on June 2,1934, "without prejudice to the right of labor 
to strike." The union withdrew its threat to strike and 
received in return the following main concessions: (I) 
a representative of the union was to be appointed to the 
Board; (2) a representative of the union was to be 
named labor adviser to the governmental member of 
the code authority; (3) the powers of the Board were to 
be more clearly defined; (4) the Division of Research 
and Planning of the NRA was to undertake a series of 
investigations into hours, wages, differentials, work 
loads, and man-hour productivity in the industry.' 

On July 10, 1934, pursuant to the June agreement, 
Section 17 was amended in several important features. 
The powers of the Board were redefined as follows: 

To make proper provisions with regard to any problem of 
working conditions in the cotton textile industI")T, including but 
without limitation, all claims and complaints of discrimination, 
representation, incorrect entries on pay envelopes, unwarranted 
reductions in classification, increased stretch-out, alleged viola-

'Summarized from the New York Times, June 3, 1934. 
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tions of Section 7 (a) • • • and all other alleged violations of 
code provisions affecting relations between employers and em
ployees •••• 

The Board was to be reconstituted to consist of five 
members: two nominated by the Cotton Textile Indus
try Committee to represent the employers; two repre
senting labor, one chosen from among the employees of 
the industry and the other 'nominated by the Labor Ad
visory Board; and a fifth selected by the Administrator. 
Last, but not least, the rules on mill committees were to 
be changed so that it would be possible for the employees 
of a mill to be represented not only by their "fellow 
employees," but by any outsiders they wished to choose. 

These changes, however, neither satisfied the union 
nor allayed the labor unrest in the industry. The recon
stitution of the Board did not materially change its pro
cedure. The Board floundered in its incapacity to attack 
the labor problems of the industry vigorously or efficient
ly. It also proved incapable of preventing the strike 
which began after Labor Day, 1934-

On September 5, 1934 the President exercised the 
powers conferred upon him by Public Resolution No. 
44 to establish a board of inquiry and mediation.· On 
September 20, 1934. the Board made public its report. 
Its principal recommendations were as follows: 

(I) The Cotton Textile National Industrial Relations Board 
should be replaced by a joint resolution board "for the more ade
quate protection of labor's rights under the collective bargaining 
and other provisions of the code •••• " 

(2) The Bureau of Labor Statistics and the Federal Trade 
Commission should undertake a series of investigations, the 

• Compoatd of John G. Wina~ governor of New Hampshire, chair .. 
man; Marioo Smith, attorney, Atlanta, Ga.; Raymond V. Ingel"lOll. 
borough prooideut, Brooklyn, Ne .. York. (Executive Order No. 6140.) 
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former into wages, hours, employment and payrolls, the latter 
into labor costs, profits and investments. 

(3) To deal with the stretch-out problem, the President 
should establish work control assignment boards; pending the 
organization of which, no increases in work loads were to be 
permitted.· 

The report made no provision for union recognition, 
which was one of the main issues in the strike. But aware 
of its inability to win on this point, the union accepted 
the ''Winant Report" as a fulfillment of its demands, and 
called off the strike. The President then proceeded to 
put the recommendations into effect. 

THE NEW BOARD 

On September 26, 1934 the President created by 
executive order,'· and in reliance on Public Resolution 
No. 44, the Textile Labor Relations Board which con
tinued to function until the Recovery Act was held un
constitutional. The Board consisted of three impartial 
"special commissioners."" Its powers were threefold: 
(I) to adjudicate charges of "discrimination" arising out 
of the failure of employers to're-engage workers who 
participated. i" the textile strike; (2) to exercise all the 
powers inherent in Public Resolution No. 44 with refer
ence to all the textile industries; and (3) to deal with 
labor complaints arising out of the application of the 
three principal textile codes, that is, cotto", wool, and 
silk. Decisions of the Textile Labor Relations Board 
were reviewable, subject to the usual conditions, by the 

• Summarized from the NIJIIU1 Yor.i Timu, Sept. ZI, 1934 • 
• Executive Order No. 68 S 8. ' 
II The original personnel of the Textile Labor RelatioDi Board was 

identical with that of the National Steel Labor RelatioDi Board, that 
io, Judge Stacey, chairman, James Mullenbach, and Admiral Wiler. On 
Nov •• ., '9340 F. P. Douglaa of Oklahoma took the place of Dr. MuI· 
tenbach. 
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National Labor Relations Board; its findings of fact and 
orders were final and conclusive with reference to other 
agencies in the executive branch of the government. 

During its eight months of active existence most of 
the energies of the TLRB were absorbed by efforts to 
clear up the avalanche of discrimination complaints re
sulting from the settlement of the textile strike. The 
Board sent out field examiners; co-operated with the 
Labor Department's conciliation service and with the 
regional boards of the NLRB; held formal hearings; and 
issued a long series of decisions on discrimination com
plaints, most of them complaints of refusals to reinstate 
en masse. 

In ruling on discrimination complaints, the TLRB 
allowed considerable latitude to "executive judgment" 
as exercised by the management of the plant." The bur
den of proving that the discharge or lay-off was ani
mated by discriminatory intent, the Board reasoned, 
rested upon the employee. The general rule was stated 
in the Industrial Rayon of Virginia case as follows: 

The employee who complains of discriminatory discharge 
must assume the burden of proving his allegations. He is charg
ing that the employer terminated his employment because of his 
union affiliation or activity. When the charge is made and de
nied, there is presented a question of fact the essence of which 
is the motivating intention of the employer. Union affiliation or 
activity must have caused the discharge. It must have been an 
element of judgment in the mind of the supervisory official who 
made the decision. It goes without saying that the proof must 
show that the cause existed, as well as that the effect was pro
duced. There must have been union affiliation or activity on the 
part of the employee; it must have existed before his discharge; 
and, if it was a factor in judgment, it must have been known to 

:&I For example, the Bemis case, decided Apr. 9, '9lS; the Lockwood 
case, decided Apr. I], J 935; and the ClevelaDd Wonted Mills cue; 
decided Apr. '3, '935. 
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the employer at the time of the discharge. These basic elements 
must be proved. They cannot be presumed •••• The knowledge 
of the employer and the motivating intention are subjective. 
They are, however, essential elements of proof and cannot be 
presumed. They may be inferred from circumstances." 

Most notable among the Board's decisions on dis
crimination complaints arising out of the national strike 
were the Ninety-Six Cotton Mills and the Byrum 
Hosiery Mills cases. In the Ninety-Six case, the circum
stances, briefly, were that the employer, to break a strike 
not occasioned by a violation of the statute, hired a new 
lahor force, the members of which he continued in em
ployment after the strike was called off. The Board 
ruled that the "complainants' strike was unsuccessful and 
for that reason it is not incumbent upon the employer 
to reinstate the strikers."" In the Byrum Hosiery case 
the employer curtailed operations (instead of hiring a 
new labor force) when the strike was called. After the 
strikers sought to return to work, the employer hired ten 
new operatives, refusing reinstatement to eight of the 
employees who participated in. the walkout. The Board 
held that the refusal to rehire was discriminatory." In 
affirming the original decision on the Ninety-Six case, 
the Board sought to distinguish it from the Byrum 
Hosiery case, and disavowed the concept that the "suc
cess or failure of a strike per se ••• is the test of dis
crimination within the meaning of Section 7(a)." But 
the Board was at pains to stress that although the right 
to strike is "freely conceded ... in juxtaposition to this 

.. U.T.W.A. '''4 v.lndustrial Ray." Corp. 0/ [Covington] Virgi"ia, 
decided Apr. lO. 1935. 

M U.T.W.A • .,6, v. Ni1lllty-$i.< [S.C.] Cotton Mills, decided Jan. 30, 
1915; affirmed Mar. 27, J935 . 

.. A.FH.W. ,., v. Bl'"'''' Hosiery Mills [Shelby, N.C.], decided 
Feb. la, 1915. 
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right stand the rights of the miller t" run his mill and of 
the other employees to work." 

Pertinent to the same problem was the Board's ruling 
in the Alexander Manufacturing Co. case. In affirming 
its original ruling that the employer was not guilty of 
discrimination in failing to rehire workers after the strike 
was called off, the Board remarked: 

The failure to reinstate the workers in their former positions 
was not due to their union activities, but to the fact that others 
had been employed in their stead, when they refused to return 
to their positions after being requested to do so, and no work was 
available for them after the strike was called off. The question 
of the right to strike is not involved in this case. This is con
ceded. It should be remembered, however, that co-equal with 
this right are the rights of the miller to run his mill and of 
other employees to work.'" 

Another important principle relating to the tenure of 
employment enjoyed by striking workers was developed 
by the TLRB in the Calloway Mills case. Here a strike 
was precipitated, so the union charged, by unlawful 
stretch-out and wage cuts, and by violation of the collec
tive bargaining requirements. The Board cleared the 
employer on each charge and refrained from ordering 
the reinstatement of the striking workers. In effect, it 
based its refusal so to order on the theory that workers 
who strike in the absence of a Section ,(a) violation, 
without exerting every reasonable effort to adjust their 
grievances, disqualify themselves from the benefits of 
the statute." . 

The authors have made an examination of 46 dis
·U.T.W.A. '06. v. AIe"anJer M_f"",uring Co. [For .. City, 

N.C.], Mar. 27, 19351 original decision, Jan. 31, J21S . 
.. U.T.W.A. ,899, Ht6, '360 v. Cllllowt>y Mill, lLa Grange, Ga.], 

decided May 10, 1915. Displeued "ith this ruling, the U.T.W.A. ao
nOUDced iu intention to appeal to the NLRB. (New y",It Ti", .. , May 
'3, 1935·) 
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crimination cases decided by the TLRB up to May 20, 

1935. In 26 cises, the Board found that the employer 
was guilty in whole or in part of various complaints 
brought against him because of refusal to reinstate strik
ing employees following a walkout. In three cases the 
Board held that the discharge of employees temporarily 
reinstated following the cessation of a strike constituted 
discrimination, and in one case sustained a discrimina
tion charge, no strike being directly pertinent thereto. 
The total of rulings favorable to complaining employees 
was thus 30. In II cases, the Board dismissed each 
and every charge of discrimination brought against the 
employer in consequence of refusal to rehire striking em
ployees; in one case dismissed the charge that the 
employer engaged in discrimination by discharging em
ployees temporarily reinstated following the cessation 
of a strike; and in 4 cases rejected complaints, no strike 
being directly pertinent thereto. The total of rulings 
favorable to employers was thus 16. While devoting 
most of its energies to discrimination cases, the Board 
also sought to work out a procedure for dealing with 
labor complaints on wages and hours arising under the 
cotton, wool, and silk textile codes. It also developed the 
theory of collective bargaining within the meaning of 
the statute, insisting upon the NLRB principle that the 
exertion of every reasonable effort to reach an agreement 
was a sine qua non of collective bargaining. The Board 
held at least two referendum elections for the choice -of 
employee representatives, in both of which the trade 
unions were successful." It ran into c~nsiderable em-

-'n the two elections mentioned above a total of .,]Sa valid votes 
was c::a.sL Trade unions won both elections, polling 910 votes. An em
plo,.. .., ...... tation plan in one of the elections polIed 303 wtes to 
399 for the trade union. Individual representation, in the other election, 
poDed '39 wtes to S II for the trade anioD. The resu1 .. of these two 
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ployer resistance and was engaged in three federal court 
proceedings-the Enterprise, Oregon Worsted, and 
Sibley cases--by the time the NRA codes were held un
constitutional. 

The Textile Labor Relations Board was not required 
to deal directly with the stretch-out problem. On Octo
ber 16, 1934 the President amended the cotton, wool, 
and silk textile codes to provide for the appointment by 
the Textile Labor Board of three work assignment 
boards to deal with the problem. On November 30, 
1934, the President ratified the establishment of three 
such boards, one for each industry. Each of the three 
boards was an autonomous unit--composed of an impar
tial chairman, an employer member, and a labor mem
ber-which functioned in administrative conjunction with 
the TLRB. 

The problems before the work assignment boards may 
be grasped from an examination of the provisions of 
Section 17 of the cotton textile code as amended on Oc
tober 16, 1934- Here we find a statement of the prob
lem in so far as it concerns the cotton textile industry. It 
reads in part as follows: 

2 ••.. no employer prior to February I, 1935. shall make 
any change in work assignment of any class of employees which 
shall increase the effort required over that prevailing on Sep
tember 21, 1934. During this period the number of looms, 

elections are tabulated in Twentieth Century Fond, lAbor tmJ 1M GfXJ
ernment, pp. 92.~91. 

Although TLRB elections were based on majority rule, it wu Itre.ed 
in the ft'rtificate of representation that "nothing ...• hall be construed 
as denying to any individual or employee or group of employccs the right 
to present grievances, to confer with their employer., or otberwile to 
associate themselves and act for mutual aid or protection." Thillanguage 
was based on the executive order of Sept. 26, '9140, which stated majority 
rule subject to the qualification which the TLRB introduced into the cer
tification. 
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frames, or other machines required to' be tended by any class 
of employees shall not be increased wbere the character of the 
raw materials, yarn, construction of cloth, preparatory proc
esses, type of equipment used, or character of finish or put-up, 
is not changed. Where such changes do occur the number of 
machines tended by such employees may be increased or de
creased in such manner as will not increase the amount of effort 
required of the worker. 

Where, during the period above referred to, a mill resumes 
the manufacture of any specific product which it has made with
in six months prior to September 21, 1934, and where the con
ditions of manufacture enumerated in the preceding paragraph 
are not changed, then the work load formerly used on such prod
uct shall be the guide in determining the proper work assign
ment. 

Where, on September 2 I, 1934, a new style of yarn or cloth 
or any other new type of product was in course of introduction 
or is thereafter during the period above referred to introduced 
into a mill or finishing plant, a tentative work load may be es
tablished during the period of determining a proper work load 
in accordance with the foregoing principles. 

3. Prior to February I, 1935, on petition of any employee or 
employer affected, or his representative, or on its own motion, 
the Cotton Textile Work Assignment Board may investigate 
any work assignment which has been increased since July I, 

1933, at any mill, and the mill shall show the reasons for such 
increase. If after hearing the Board finds such assignment re
quires excessive effort it may require its reduction accordingly. 

4. The Cotton Textile Work Assignment Board shall have 
authority to appoint district impartial chairmen and such other 
agents as it may select and to issue rules and regulations to carry 
out the foregoing provisions of this section. 

5. The Cotton Textile Work Assignment Board shall, sub
ject to instructions of the President, make a study of actual op
erations in representative plants and report to the President as 
to a permanent plan for regulation of work assignments in the 
industry.'" 

»A report was made to the President on May n, 1935. (See NftII 
York Timl/', May 13, 1935.) The Silk and Wool Boards also reported 
to the PresidenllOOD thereafter. 
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LABOR BOARDS IN 1HE COAL INDUSTRY 

The elaborate system of industrial relations boards in 
the bituminous coal industry represented a working 
arrangement between the United Mine Workers of 
America (the A. F. of L.'s largest and most powerful 
trade union) and the various groups of operators in dif
ferent parts of the country who maintain contractual re
lationships with the U.M.W.A. To a large extent, the 
system of boards generalized, supplemented, and gave 
code status to pre-existing joint conference machinery. 
To a degree, however, the system served as a first step 
toward establishing such machinery in regions of the 
industry newly organized on the labor side. 

We need not dwell in detail on the energy and skill 
with which the U.M.W.A. turned Section 7{a) to its 
own advantage. It is sufficient to say that the union re
gained its dominant position in the Central Competitive 
Field (Illinois and the neighboring states, its pre-rode 
stronghold), established itself in territory previously 
barred to it, executed the Appalachian Agreement within 
this territory, and made progress toward organizing the 
captive mines operated by the iron and steel companies 
in western Pennsylvania. To understand why and how 
the bituminous coal boards operated as they did, one 
must bear in mind the union's tremendous organiza
tional drive in the early summer of 1933 and the success 
which attended it. One must also bear in mind the high 
degree to which arbitrational devices, techniques, and 
procedures had been developed by the union many years 
before the Recovery Act went into effect. 

5TJluCTURES AND PoWERS 

The machinery for governing industrial relationS in 
the bituminous coal industry was based on Article 7, 
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Section 5 of the code as approved on September 18, 
1933. To begin with, it was assumed that employers and 
employees "are organi2ed. or associated for collective 
action." All labor controversies whether relating to 
wages and hours or to collective bargaining were to be 
dealt with through mine, district, or divisional confer
ences established by mutual agreement. It was the duty 
of employers and employees alike to "exert every reason
able" effort, not only to utilize such conference machin
ery, but also to establish it wherever it was lacking. Fail
ing the adjustment of controversies by joint conference, 
the bituminous coal divisional boards, six in number, 
came into play. Appeal ran from the divisional boards 
to the National Bituminous Coal Labor Board. 

The operation of the machinery limited the right of 
employees to engage in strikes and of employers to de
clare lockouts, provided that the controversies were of 
a character which affected or tended to affect interstate 
commerce. "During the consideration of any such con
troversy, either by the agreed machinery of adjustment 
or by the Bituminous Coal Labor Board," neither party 
to the controversy could change the conditions out of 
which the controversy arose, or utiliu any coercive or re
taliatory measures to compel the other party to accede to 
its demands. The coal labor boards, when passing upon 
controversies which affected interstate commerce, were 
thus in large measure agencies of compulsory arbitration. 
Their decisions were to be "accepted by the parties to 
the controversy as effective for a provisional period of 
not longer than six months, to be fixed by the Board. " 

Each of the six administrative divisions of the code 
was equipped with its own labor board. - Each board was 

-The In'ritory of each diviaooal board was: No. I (divided ;'''0 
Nonh aod South), Pamsylvoaia, Ohio, MidUgan, Maryland, Virginia. 
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composed of three members, all appointed by the 
President, one selected from nominations submitted by 
organizations of employees within such division, one 
selected from nominations by the divisional code author
ity, and one who was a "wholly impartial and disinter
ested representative of the President."" I t was provided 
that the expenses of these boards should "be met by 
equal contributions from the employers and employees 
nominating members," the amount and method of col
lecting to be determined by regulations prescribed by the 
President. The National Bituminous Coal Labor Board 
was composed of the 18 members of the six divisional 
boards." But where the divisional boards functioned con
tinuously, the national board could be convened only 
upon call of the Administrator of the NRA, and then 
only in the event that (I) a controversy involved em
ployers and employees of more than one division; (z) 
the decision of a divisional labor board affected operat
ing conditions of more than one division either directly 
or because of its effect on competitive marketing; or (3) 
in the opinion of the Administrator the decision of a 
divisional labor board involved the application of a 
policy affecting the general public, or the welfare of an 
industry as a whole. 

Besides handling labor complaints and labor disputes 

North Carolina, Kentucky, and Tennesaee (certain counties) J NO.3, t11j. 
DOis, Indiana, and Iowa; No. It Alabama, Georgia, and Tenneaeee (coun ... 
ties not in territory of No. I); NO.4, Arkansas, Kansas, Mi.ouri, Okla
homa, and Texas; and NO.5, New Mexico, Colorado, Utah, Wyoming, 
North Dakota, South Dakota, Montana, Idaho, Wuhington, Oregon, 
California, Nevada, and Arizona. 

sa In practice, the labor memben were nominated by the V.M.W.A . 
• When the National Board adjudicated, all 18 memben participated, 

but the power of casting votes was restricted to the fix impanial cbainnen. 
When a divisional board adjudicated, all three memben participated and 
voted. Decwons went by majority rule. 



OTHER LABOR BOARDS HI 

the divisional labor boards were vested with power to 
determine representation controversies, for 

If any such controversy shall involve or depend upon the 
determination of who are the representatives of the employees 
chosen as provided in Section 7 (a) of the NIRA, the appropriate 
bituminous coal labor board, through any agent or agency it 
may select, shall have power to determine the questions by an 
investigation, and if necessary, by a secret ballot taken under its 
direction. 

As for the National Board, it might, when convened 
by the Administrator subject to the conditions set forth 
above, "exercise all the powers conferred upon a di
visional labor board." It might give "original considera
tion to a controversy," or review the decision of a divi
sional board, "which may be either affirmed, set aside 
and/or modified." 

THE MACHINERY IN OPERATION 

The National Bituminous Coal Labor Board was con
vened only once or twice during the entire life of the 
code. I ts most important act was to ratify a precedent 
making decision of Divisional Board No. 2. ... But if the 
National Board was inactive, the divisional boards were 
very much alive. 

Five main types of controversy were dealt with by the 
divisional boards: (I) disputes over the claims of one or 
more labor organizations to be the representative of the 
employees; (2.) charges that employers had refused to 
bargain collectively with the authorized employee repre
sentatives; (3) accusations that employers had dis
charged miners for membership or activity in a trade 

• The IOoCalled Peabody decision, whieb was upheld by the NBCLB on 
Jan. 21, 1934. For official announcement of the ruling. see NRA Rektu~ 
No. J4~SJ Feb. II, 1934. 
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union; (4) complaints arising out of the interpretation, 
application, and enforcement of code provisions on 
wages, hours, and other working conditions; and (5) 
arbitration of differences and grievances arising under 
collective agreements between the V.M.W.A. and op
erators. All six boards, though in varying extent, 
handled all five types of controversy." 

Arbitration of differences and grievances arising un
der collective agreements between the V.M.W.A. and 
operators bulked large in the work of Divisional Board 
No. I (North). Typical were questions of the following 
kind: Shall separate payment, outside of tonnage rates, 
be made for the timbering of cross bars?" What pay
ments shall be made by the mine owners on account of 
burial funds?" What differential rates, as compared 
with hand loading, shall be paid for machine loading?" 
Is Saturday work permissible during weeks in which 
the mines do not run the full quota of machine hours 
under the contract?" 

Both Divisional Board No. I (South) and Divisional 
Board NO.3 were hard put to it to enforce Section 7(a) 
in various regions and isolated mines where the 
V.M.W.A. had not as yet established itself solidly; that 
is, chiefly in parts of the Appalachian area and in the 
South. Divisional Board NO.4 was faced-more so than 
any other board-with complaints that employers failed 
to comply with the wages, hours, and other working 

II The discussion which follow. it bated upon the Itudy of a large num
ber of divisional board deci.ions made available to the authon by the 
NLRB and the U.M.W.A. 

• UM.W . .A. v. Jamison Cellzl;mJ Colte Co., decided Mar. J9, 1914. 
• Frell DtNlis v. ConsolUlaleJ COld Co., decided Mar. 6, 1934. 
• UM.W.A. v. Michigan Coal Opertllort' AllocMl;o", decided Mar. 6, 

'934· 
liThe same. 
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conditions prescribed by the code. Board NO.5 dealt with 
a miscellaneous group of matters. 

Divisional Board No.2 had to contend with a peculiar 
problem-the dual union struggle between the United 
Mines Workers of America and the Progressive Miners 
of America. In most of the mines involved in the strug
gle, the U.M.W.A. held collective contracts which an
tedated Section 7(a). In a few mines, the contracts were 
held by the P.M.A. Case after case came up in which 
the union which did not hold the contract, usually the 
P.M.A., petitioned the board to conduct an election to 
determine which of the two labor organizations was en
titled to negotiate on behalf of the miners. In case after 
case the board ruled that where the agreement antedated 
Section 7(a), contract rights took precedence over the 
right of free choice guaranteed by the statute. The prec
edent making decision along these lines was delivered in 
the so-called Peabody case, where the board refused to 
order an election as requested by the P.M.A., which 
claimed to represent a majority of the workers in the 
mines although the U.M.W.A. held the contract." From 

• P.M.A. v. U.M.W.A: _ Pub.tl., Mines 4J _ 47. decided Jan. 
9, 1914. Similar rulings OD similar cues were handed down in the fol
lowing deciai.ons, among othel'l: Union Colliery Co; Dorthell Coal Mine; 
United Electric Coal Co., Freeburg, Cuba, and Du Quoin mines; St. 
David Mine. In the Rex Mine cue (decided Apr. 13.1934) the board 
.. jected a .. quest by the U.M.W.A. that a p .. -code contract between 
the operator and the P.M.A. be let aside, and the operator ordered to re
vert: to a Rill earlier contract with the U.M.W.A. In the Mark Mine 
cue (decided Jan. 4. 1934). the board ordered an election. pursuant 
to the requett of the P.M.A., where it appeared that the operator's 
contract with the PMA .... executed after Sec. 7 (a), beeame effective in 
the bitumioo .. coal indmtry. On May n. 1934 the board issued a pub
lic ltatcment which read in part as follows: ''The BCLB, Division a ... 
declared today that there is no authority under the NIRA or the bitumi
DOUI coal code to hold. statewide referendum of miners in Dlinois on the 
qDeltion of which union Ihould repreeent the mmen for the purposes 
of a.1Iective bargaloiog. PetitiODl bave been received aslfing ouch & .. fer-
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this precedent Division Board No. 2. did not deviate. This 
insistence upon the sanctity of contract rights, Section 
7(a) notwithstanding, was more than mere legalistic 
reasoning. It illustrated the way in which the V.M.W.A. 
used the machinery of the code to strengthen its position 
at the expense of a contending bona fide labor organi
zation. 

Excepting in dual unionism cases, the bituminous coal 
labor boards did not hesitate to take recourse to the elec
tion device. Their stand was the same as that of the Na
tional Labor Relations Board: elections serve to de
termine the issue in all controversies where the employer 
challenges the representative character of some labor or
ganization claiming to speak on behalf of the workers. 

endum ... the state legislature recently passed a resolution calling for 
such a referendum under national auspices. Demands have been made to 
apply Sec. ,.(a) to Illinois mines by granting a state-wide referendum. 
These petitions, resolutions, and demands have been bated on a misunder
standing of the Recovery Act and the code .... These proyj.ioDi clearly 
apply to the relationships between an employer and bis meD in a given 
plant or mine. They do Dot authorize or require a state-wide referendum 
for all employees of all employers in a single industry. They do not au
thorize a referendum even for the combined planu of a single operator. 
They do Dot require that in any given plant or mine the question at to 
who represents the men of that plant or mine .hall be determined by an 
investigation or by secret ballot." 

The board went on to state the underlying principles upon which the 
Peabody, Rex, Mark, and other casea had been decided. It waa then at-
serted that a state-wide referendum would be "futile in iu resulta," be
cause of the force of existing collective agreements which antedated the 
bituminous coal code. Such contracts (whether with the U.M.W.A. 
or the P.M.A.) must not be broken, the board declared, any possible ref .. 

. erendum results notwithstanding. The only ground upon which the con-
traets could be voided was a showing that they were "against public 
policy." 

The dual unionism decitiona: of Division Board No. :& have IOmething 
of a counterpart in a decision handed down by Division Board No. S 
(Western Miners Union of America v. UM.W.A., Diltrict 10, heard 
ApT •• 8 to 20, '934). Challenging the validity of the U.M.W.A. con· 
tracts, the W.M.U.A.--a "rump" organization--petitioned for an elec
tion in reliance on Sec. 7 Ca). The board turned down the Te<Ju .... bold
ing that the U.M.W.A. contract wu v.ilid. 
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Majority rule governs. Once identified, the representa
tive labor organization has authority to negotiate the 
collective agreement and to co-operate with the em
ployer in setting up adjustment machinery under the 
agreement. 

RESULTS 

Owing to the control which it exercised over the bi
tuminous coal labor boards, the U.M.W.A. took a long 
step toward capturing for itself a quasi-public, semi-offi
cial status. Considering the boards as a whole, they gave 
the sanction of a Recovery Act code to the joint confer
ence arrangements by which, in the past, collective 
agreements were interpreted, applied, and enforced. So 
far as concerns Division NO.2, the U.M.W.A. profited 
by its control over the board to shut out a rival trade 
union from the benefits of Section 7 (a). So far as con
cerns Division No. I (South) and Division No.3, the 
U.M.W.A. sought to use the boards as a weapon in its 
drive against unorganized sections of the industry. At 
the same time, the U.M.W.A. sought through all the 
boards (particularly so in Division NO.4) to enforce 
compliance with the code wage and hour provisions. 

Where the external pressure of the U.M.W.A. was 
sufficient for the purpose, the bituminous coal boards 
operated rather effectively. Where the U.M.W.A. 
lacked external power, the bituminous coal boards ran 
into the usual difficulties: widespread non-compliance 
with their rulings; ineffective enforcement on the part 
of governmental executive agencies. The U.M.W.A.'s 
quasi-public status under the board system exerted its 
most substantial weight, not against employers who re
fused to grant union recognition or who flouted the wage 
and hour standards of the code, but against "dual" labor 
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organizations. It was not yet possible-by May '27, 
I 935-to pass judgment upon those features of the board 
system which limited the right to strike.'· 

THB WNGSHOREMEN'S BOARD 

In addition to those already considered, there remains 
one other joint resolution board which calls for brief 
summary. The National Longshoremen's Board was the 
first board to be established by executive order under the 
authority of Public Resolution No. 44 on June '26, 
1934."' Three members were appointed: an impartial 
chairman, an employee representative, and an employer 
representative." The purpose of the Board was limited 
to adjusting the Pacific Coast dock strike." 

The Board could make little headway at first. It was 
helpless in the face of the swift current of developments 
which culminated in the San Francisco "general strike" 
of July 1934. By the end of July, however, the strike 
situation had cleared up, and the marine workers began 
to return to work on the understanding that all issues 
would be submitted to the National Longshoremen's 

• The Coal Control bill now pending in Congreu provides for a 
Bituminous Coal Labor Board in the Department of Labor, compOied 
of representatives of "producers" and "organized employees," with an 
impartial chairman, to administer rules aloog the line developed by the 
earlier boards. 

as Executive Order No. 6748. _ 
• The memben were: Archbishop Edward J. Hanna of San F rancitco, 

chairman; Edward F. McGrady, assistant aecretary of labor (employees) I 
O. K. Cushing, San Francisco attorney (employen). 

• CaUed by the International Longshoremen'. Auociation (A. F. of 
L.), the strike began early in May 1934. By mid-June, practicaUy all 
Pacific Coast ports, with the exception of Los Angeles, traditional "open
.hop" city, were closed tight. The longshoremen were Itriking for .horter ~ 
bonn, higher wages, and above aU for control of the "hiring ballo." Be
fore long, they were joined in the walkout by other marine worken' 
labor organizations; that is, the International Seamen', Union (A. F. of 
L.) and the Marine Worken' Industrial UD;on (affiliated with the left
wing Trade UDion UDity League). 
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Board for final determination. Not until mid-October 
1934 did the Board finally hand down an arbitrational 
award with reference to the longshoremen. The award 
provided for a basic 3o-hour work week (six hours per 
day, five days per week); for pay increases (10 cents per 
hour straight time, and IS cents per hour overtime) re
troactive to July 31,1934; for the establishment oflabor 
relations committees; and what was most important per
haps, for j oint control of "hiring halls" by the union and 
the employers. This award constituted in the main a 
victory for the International Longshoremen's Associa
tion." During October 1934 the Longshoremen's Board 
conducted elections among seamen on tanker fleets on the 
Pacific Coast. Of a total of 977 voteS, 709 were cast for 
the International Seamen's Union; 24 for the Marine 
Workers' Industrial Union; and 220 for "employee 
representation" schemes." 

NRA CODa BOARDS 

As noted in Chapter X, only a few NRA codes pro
vided for labor adjustment machinery. Only under a 
handful of codes was any such machinery truly oper
ative. 

THE NEWSPAPER INDUSTRIAL BOARD 

The Newspaper Industrial Board was set up by ad
ministrative order, April S, 1934, on the basis of Section 
S of the daily newspaper publishing code as approved 
on February 17, 1934- Section 5 started out by providing 
for the establishment of a bi-partisan 'board to be 

• For detaile of the award, see Wor, Oct. 2.], 1934. The Board was 
unanimous except on the pay increases. Mr. Cushing, the employer mem
ber, beld that the ntel were too high . 

• For detaila of the election, see Anuric." Federation of lAbor Weeki,. 
News Snwiu. Jan. u, 1915. This election result is among those tabu .. 
Iat<d in lAb.,. .... tIr. GO<I6rmrUrtI. pp. 9'.91. 
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composed of "four publisher members to be designated 
by the code authority, and four members representing 
the employees, to be selected by the NRA Labor Ad
visory Board." These eight members, it was provided 
further, "shall select a permanent panel of five impartial 
chairmen, from which panel, in the event of a deadlock 
on any question, shall be chosen by lot a ninth member of 
the Board who shall act as a chairman and cast the de
ciding vote." 

The general powers of the Board were to "consider 
controversies arising from the application of this code" 
and to "promulgate rules and regulations for the de
termination of such controversies." Wherever a contract 
or agreement which provided for mutual adjustment 
machinery was in force, that method had to be respected, 
and the Board could not take jurisdiction. All contro
versies "concerning hours, wages, and conditions of em
ployment" which arose from the application of the code 
had to be settled, if possible, by local adjustment. If the 
controversy could not be thus adjusted, it had to be re
ferred to the Board, whose decision "shall be accepted 
by the parties ... as effective for a provisional period of 
not longer than one year, but not beyond the life of this 
code to be fixed by the Board." While any such contro
versy was being considered, neither party could "change 
the conditions existing at the time the controversy arose, 
or utilize any coercive or retaliatory measures to compel 
the other party to accede to its demands." In representa
tion controversies within the meaning of Section 7(a), 
the Board had the power to investigate and determine the 
question. 

All the available evidence suggests that the News
paper Industrial Board was established in order to sup
plement the joint conference machinery by which the 
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printing trades unions had traditionally settled differ
ences with publishers over wages and hours. The orig
inal composition of the Board, the requirement that ex
isting adjustment aparatus should not be disturbed, the 
further requirement that all disputes should first be "ad
justed locally" if possible, and the high degree to which 
arbitrational machinery had formerly been carried in the 
industry---,.all point to the samt conclusion. In this report 
to the President recommending approval of the code, 
General Johnson made clear the anticipated scope of the 
Board's activities as follows: 

It is anticipated that by reason of the provisions of the code 
"that existing hourly differentials above the minimum shall be 
maintained," the maximum hours may vary, and labor con
troversies will arise. To deal with these controversies the code 
sets up a Newspaper Industrial Board •••• Many newspapers 
in the United States have long been accustomed to impartial 
machinery for the settlement of labor disputes. This machinery 
has been both local and national. The code makes provision for 
the functioning of any local machinery of conference and gives 
the Newspaper Industrial Board jurisdiction as an appellate body 
in case the local machinery is unable to effect the adjustment." 

It seems reasonable to suppose, therefore, that it was 
not originally contemplated that the Newspaper Indus
trial Board would deal with complaints of discriminatory 
discharge arising under Section ,(a). This supposition 
notwithstanding, the Board gained greatest notoriety 
by the part it played in the so-called Jennings case." 
Throughout its existence the Board was perhaps the 
most ineffective of all active industrial relations 
tribunals, inside or outside the NRA. It voted four to 
four on decisions, on taking jurisdiction over cases, on 

• Code of fair competition (or the daily newspaper publishing business. 
.s approved on Feb. '7, '9]4. pp. 75-76. 

" See Chap. Xl, p. ]0]. 
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the admission of evidence-in fact, it deadlocked on al
most all matters brought before it for consideration, in
cluding the device of choosing an impartial arbitrator in 
the event of deadlock. Thus, although functioning in 
theory, the Board was in fact virtually impotent as an 
interpreter of Section 7{a). 

LABOR BOARDS UNDER THE CONSTRUCTION CODE 

The construction code, as approved on January 31, 
1934. provided for two types of labor boards. First, pro
vision was made in Article 3, Section 5 for the establish
ment of a National Construction Planning and Adjust
ment Board to consist of 21 persons, "ten of whom shall 
be selected by the Industrial Advisory Board ••• from 
nominations by the construction code authority and ten 
shall be selected by the Labor Advisory Board ••. from 
nominations of the construction employee organizations 
... and one person to act as disinterested chairman to be 
selected by the President upon the recommendation of 
the Administrator." The fundamental purposes of the 
Board were stated as follows: 

The planning and the development of policies that embrace 
the broad spirit of co-operation and good will in the furtherance 
of all matters that relate to the promotion of better relations 
between employers and employees within the industry and the 
furtherance of other matters of their mutual interest. 

The Board was empowered, upon the joint submission 
of disputes by the parties in interest, to "give consider
ation and make determinations on all such differences as 
may arise relating to wages, hours of employment, and 
working conditions." Its decisions were final and bind
ing unless the representative of the government (the 
disinterested chairman) dissented, in which case a deci
sion was held in abeyance until approval or disapproval 
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had been given by the AdnUnistrator. The National 
Board was authorized to set up, "in properly defined 
areas," regional construction planning and adjustment 
boards. These boards were to have an equal number of 
employer and employee representatives, but no impar
tial chairman. Action taken by the regional boards was 
in all instances to be "submitted to the National Board 
for final action." 

Second, provision was made in Article 3, Section 1 for 
the establishment by the Administrator of joint confer
ence boards with jurisdiction over the divisions or sub
divisions of the industry which might thereafter be cov
ered by "area agreements" executed pursuant to Section 
7 (b) of the Recovery Act. Each such board was to 
consist of an employer member, an employee member, 
and an impartial chairman; and each was empowered to 
investigate any complaint that an employer had failed to 
comply with the standards on wages and hours set forth 
in the area agreement. After investigation the boards 
might "report" to the Administrator, "as a basis for ap
propriate action to enforce the requirements of this 
code."" 

After many months of delay, the National Construc
tion Planning and Adjustment Board was finally estab
lished by administrative action on June 14, 1934. It was 
expected that its principal specific functions would be 
(I) to adjudicate on a nation-wide basis the jurisdic
tional disputes so frequent among the building trades 
unions; and (2.) to facilitate the drafting of area agree
ments between building trades unions and employers. 
Any chance the Board might have had to function ~uc~, 

• Little if any effective action was taken toward putting Art. 3, Scat . 
I into e.fl'ect before the NRA codes were destroyed by Supreme Court 
action OD May 27, 1935. 
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cessfully was destroyed by strife within the A. F. of L. 
Building Trades Department-5trife which led, in the 
winter of 1934-35, to a split within the department 
itself.s• 

OTHER BO ... -RDS AND COMMITTEES 

Article 6 of the textile print roller engraving industry 
code, approved March 8, 1934, provided for the estab
lishment of a Joint Industrial Relations Board. It was 
to consist of three employer representatives designated 
by the voting members of the code authority, and three 
employee representatives designated by the Friendly 
Society of Engravers. In the failure of a majority agree
ment, the Board might select an "impartial chairman" 
to render a decision. The Board had power "to deal with 
all matters in the code relating to labor." It was in
structed to adapt its procedure to Section 7 of the 
Recovery Act and to issue decisions, which upon approval 
by the Administrator should be final and binding. Ex
cept to learn that the Board was in existence, the authors 
were unable to secure further information on its prob
lems and operations. 

The shipbuilding and ship repairing code was 
equipped with an Industrial Relations Committee set up 
by an NRA administrative order on November 7, 1934, 
after several tentative experiments along similar lines 
had collapsed. The Committee was composed of three 
trade union officers and three shipbuilders. Its principal 
task was expected to be the settlement of wage and hour 
disputes. The need for such a tribunal had made itself 

• On Feb. II, 1915, it was announced that the A. F. of L. building 
trades unions had agreed among themselves on a plan for «ttling jurisdic .. 
tional disputes. This agreement raited the hope that the facilities of the 
NCPAB might 100D be put to ..... (NRA Reluse No. ,00J8). The hope 
proved to be unjUltilied. 
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felt ever since the approval of the code on July 26, 1933 
because, unlike some other codes in industries which were 
fairly well organized on the labor side, the shipbuilding 
code failed to set forth a classified wage scale applicable 
to super-minimum workers, semi-skilled and skilled." 

Two major codes, trucking and graphic arts, contained 
provisions for the establishment of industrial relations 
boards on which no final action was ever taken. The 
trucking code authorized the establishment of a National 
Industrial Relations Board of three employer and three 
employee members, who might together choose an im
partial chairman to reach a majority agreement. This 
Board was empowered "to deal with alleged violations 
and non-observance of the labor provisions of this code 
and disputes between employers and employees." The 
executive order of February 17, 1934, which gave pres
idential approval to the graphic arts code, also author
ized the establishment of a National Graphic Arts Labor 
Board to consist of five employer members, five em
ployee members, and one disinterested member to act as 
chairman, to deal with "any and all disputes between 
employers and employees with respect to wages, hours, 
and other conditions of employment."" 

A number of the graphic arts industries were never
theless equipped with true industrial relations boards or 

• Art. 4 (b) provided limply that "the amount of differences .existing 
prior to July I, 1933 between the wage rates paid various classes of em
ployees receiving more than the established minimum wage shan not be 
decreased. In no event shall any employer pay an employee a wage rate 
which will yield a less wage for a work week of 36 hours than such em
ployee was receiving for the same class of work for a 40 hour week 
prior to July J, 193]. It is understood that there shall be no dift"erence· 
between hourly wage rates on commercial work and on naval work, for 
the same class of labor, in the same establishment." 

G The amendment, introduced by the executive order, was in response 
to objections by the trades unions and the Labor Advisory Board to 
the system of boards provided in the code itself. . 
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with labor complaints committees not sharply distin
guishable from the former. The photo-engraving code, 
approved December 23,1933, and the electrotyping and 
stereotyping code, approved the same date, provided for 
the establishment of such boards. In each case the avail
able information indicates that the boards were function
ing and active in the winter and spring of 1934-35." 
What seem to have been labor complaints committees 
with restricted jurisdiction over disputes were estab
lished under the graphic arts code itself in connection 
with national lithographic printing and with commercial 
relief printing in Zone 16. 

We should mention, finally, a number of labor com
plaints committees and bi-partisan code authorities which 
the absence of specific and detailed information makes it 
difficult to distinguish from industrial relations boards 
in the strict sense of the term. To this category belonged 
the adjustment apparatus set up in connection with the 
following codes: men's clothing, coat and suit, dress 
manufacturing, cotton garment, infants' and children's 
wear, men's neckwear, printing ink, cigar manufacturing, 

• Sec. 8 of the electrotyping and stereotyping code read : "A labor 
board to consist of three members shall be established, two members truly 
representative of the industry to be selected by the International AMocia
tion of Electrotypers, and one member to be selected by the International 
Stereotypers and Electrotypers Union of North America. The Board Jha11 
consider and pass upon alleged violationa, disputes, or nonobservance of 
the labor provisions of this code. All deciaionJ ... shall, if unanimous, 
be final. In the event that nO agreement i. reached the matter shall be re
ferred to the appropriate governmental agency." 

Sec. 8 of the photo-engraving code read: "A Labor Board to consil! of 
one member !elected by the American Photo-Engravers' A-ociation, one 
member selected by the Employing Photo-Engravers' .A.ociatioD of 
America, and one member telected by the lntemational Photo-Engraven' 
Union of North America shall consider and pall upon any allegtd viola
tions, disputes, or non..observance of the labor proviJiona of thil code. AU 
decisions ... shall, if unanimous, be final. In the event that no agree. 
ment is reached the matter .hall be referred to the appropriate govera
mental agency!' 
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importing, burlesque theatrical, and breweries. The 
heavy concentration of such apparatus in the needle 
trades is notable. What happened in these industries was 
that the needle-trade unions projected into the codes 
their pre-existing arrangements for the application and 
enforcement of collective agreements. Compliance with 
code standards on wages and hours was apparently the 
most important activity of these several agencies'" 

• A more detailed analysis of NRA labor disputea' board. and labor 
complaints' committees will be found in Leverett S. Lyon and Others, 
TII6 N.,w",u Recovery Admj"",,.,w,,_ '935. Chap. XVII. 



CHAPTER XVI 

ISSUES AND POLICIES 
The several labor relations boards described in the 

preceding chapters were concerned in part with the 
short-run objective of preserving industrial peace on 
terms consonant with Section 7(a) of the Recovery Act. 
From the long-run point of view, the boards were en
gaged in the task of formulating what may be termed 
a "common law" of collective bargaining. They laid 
down a set of principles, which, if put into eliect, would 
get a particular complex of collective bargaining pro
cedures started in establishments where wage earners 
were striving toward self-organization. 

Until the very day when the NRA codes were held 
unconstitutional-that is, May 27, 1935-the principles 
developed by the labor boards remained affirmations of 
intent alone. These principles were not adequately en
forced by nor did they constitute the accepted policy of 
the federal government. The fact, however, that such 
principles were put forth raises two important questions: 

I. Was the NLB-NLRB "common law" a proper 
and reasonable construction of the statute? 

2. What collective bargaining policies might and 
should the federal government pursue in the future? 

Before attempting to answer the foregoing questions, 
it is necessary to consider the changes made in the legal 
status of collective bargaining by Section 7(a), and to 
visualize clearly the doctrines bearing on industrial rela
tions which were laid down by the NLB and the NLRB 
in their interpretation of the statute! 

1 The diJcu.iOD which follow. iJ independ~nt of the constitutional 
question: Can C:mgRII properly invoke the "intentate commerce" and 
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OiANGES EFFECl'ED BY SEcrION 7(a) 

Section 7(a)-if constitutional-would profoundly 
affect the legal status of collective bargaining.' In a gen
eral sense, it recognized collective bargaining as a proper 
part of the machinery of industrial relations. Thus it con
tinued the legislative tendency manifested by the Clay
ton Act, the Railway Labor Act, and the Anti-Injunction 
Act. In a general sense, once again, Section 7(a) sought 
to articulate collective bargaining into the scheme of 
"industrial self-government" under codes of fair com
petition. No code could go into force unless it contained 
the requirements of the statute. 

More specifically, Section 7(a) fortified the pre-exist
ing right of collective bargaining by imposing restraints 
upon the employer's freedom to block employees in or
ganizing to exercise that right. The right to organize was 
long established in American law. It had been recog
nized by American courts for some 90 years or more that 
wage earners were free to combine for the purpose of 
exerting pressure upon employers to raise wages, shorten 
hours, and grant other concessions.· 

Employers were nevertheless at liberty-with the ex-
"general welfare" clauses to guarantee the right and define the procedure 
of collective bargaining? 

• Judge Nields, in the Weirton decision of Feb. :11, 1935, ruled that 
Sec. 1(a) was unconstitutional because "manufacturing" cannot be re
garded as "interstate commerce." A Supreme Court decision on Sec. ,(a) 
waa still lacking when the NRA codes met their de~ise. Those features 
of Sec. 7(a) which invalidated anti-union contracts negated Supreme 
Court rulings of past years in the Adair, Coppage, and Hitchman cases. 
But cCfrecdom of choice" provisions virtually identical with those of Sec. 
7(a) were upheld by the U. S. Supreme Court in the Texas and New 
Orlean. case. In the Schechter case decision of May 27, 1935, the Supreme 
Court did not concern itself with the collective bargaining requirements 
of the Recovery Act. 

• The case usually chosen by students of collective bargaining aa de
cisive in this matter is Commonrweallh v. Hunt, 4 Met. Ill, 1842. (a 
Massachusetts decision). 
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ception of those subject to the Railway Labor Act of 
1926, as noted below-to fight against, and to break up 
if they could, trade unions formed by their employees. 
Employers were also legally free to impose upon their 
employees any forms of labor organization which it 
suited their convenience to impose. Employers also had 
the right to hire and tire for any and all reasons. Most 
significant with reference to labor organizations was the 
right of employers to hire and fire on the basis of the 
wage earner's labor union affiliations. 

Section 7 (a) greatly modified the legal status of em
ployer-employee relationships. I t applied to industry in 
general-that is, to all employers who became subject 
to codes of fair competition or who subscribed to the 
President's Re-Employment Agreement-the same 
regulations which had been established by the Railway 
Labor Act of 1926 for a limited area of industry. The 
latter law required that no employer who came under its 
terms might interfere with, restrain, or coerce his em
ployees in their free choice of representatives for the 
purpose of collective bargaining. Section 7( a), in extend
ing these requirements to industry at large, greatly cur
tailed the power of employers to thwart the organiza
tion of labor groups. 

Similarly, Section 7(a) made a great change in the 
status of the so-called "yellow dog contract." In gentral, 
the employer's right to require that the workers in his 
hire agree as part of the labor contract not to join trade 
unions had been unrestrained.' True, the Anti-Injunc
tion Act of 1932 had affected this relationship signifi
cantly by withdrawing the remedies of equity relief from 

'The ruling ~ were Co,,«g. v. Kansas, 036 U. S •• ('9'S)' 
AJaW v. U. S., 008 U. S •• 6. (1908); HilchttUItJ Co.u tI1fJ Colt. Co. 
v. Mjschell, 04S U. 5."9 ('917). 
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the enforcement of yellow dog contracts. But Section 
7 (a) by restraining employers from requiring as a con
dition of employment that workers join company unions 
or desist from participating in labor organizations of 
their own choice, definitely outlawed contracts of this 
kind, and thus supplemented and fortified the law of 
1932 • 

Significant as were the enumerated changes in the 
legal status of collective bargaining, even further modi
fications of the situation have been ascribed by some per
sons to Section 7(a). As the authors read the statute, 
however, much has been ascribed to it which it did not in 
fact require. Despite the opinions of many trade union 
leaders, Section 7(a) did not require the recognition of 
existing trade unions, inside or outside the American 
Federation of Labor, as exclusive agencies for collective 
bargaining. Nor, in the authors' view, did the statute 
outlaw the company union; that is, invalidate employee 
representation plans as instrumentalities for collective 
bargaining. Section 7(a) neither compelled wage earners 
to join labor organizations nor prohibited them from 
bargaining individually. And the statute did not compel 
employers to come to terms with employee representa
tives with whom they bargained; that is, to accept any 
specific proposals on wages, hours, and other working 
conditions. 

On the other hand, the authors believe that Section 
7 (a) did not effect the changes ascribed to it by some 
anti-union employers. The statute did not invalidate the 
closed-shop contract between a baM fide labor organiza
tion and an employer. It did not limit the right to strike. 
It did not require compulsory arbitration of labor dis
putes." 

• The discu.ion in the text may profitably be compared with the state
menta by Paul F. BriaendeD, ''Genesi. and Import of the Collective Bar-
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'IHE NLB-NLRB "COMMON LAW" 

The materials submitted in Chapter II indicate that 
by the enactment of Section 7(a) Congress intended to 
encourage and promote collective bargaining; to make 
sure that it would be conducted by labor organizations 
chosen by the workers themselves; and to protect work
ers against any tactics or practices by which employers 
might seek to penalize their efforts to engage in collec
tive bargaining. Taking such an assumption of legislative 
intent for granted, the labor boards developed a "com
mon law" of Section 7(a) in an attempt to put operative 
meaning into the statute. The leading doctrines of this 
"common law" may be summarized as follows:" 

I. It was unlawful for an employer to impose on his work
ers any scheme of collective bargaining against their will. 

2. Workers were lawfully free to choose between representa
tion by trade unions or company unions. 

3. The government was to settle representation controver
sies by elections or by other means of ascertainment. 

4. The labor boards were to define appropriate units for col
lective bargaining in all cases where questions of this nature were 
raised. 

5. The labor organization which commanded a majority of 
the voters among the employees engaged within the collective 
bargaining unit was entitled to certification as the employees' 
representative. 

6. The employer was obliged to "recognize" representative 
labor organizations; that is, to negotiate with them in good faith. 

7. Employers and employee representatives alike were 
bound to "exert every reasonable effort" to make and maintain 
collective agreements. 

gaining Provisions of the Recovery Act, n ECMUHllie EI..,I ;" H fIMr oJ 
w. C. MiIcIuU, '9lS, Chap. II. . 

• The most important doctrine--the prohibition against anti-union 
contradl of employment--was exprtssly stated by the Itatute iueIf. 
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8.- No employer was to layoff, discharge, or otherwise dis
cipline his workers for their union membership or activities.' 

These doctrines, although anticipated in part by the 
Railway Labor Act and before that by the work of the 
National War Labor Board, were new." They gave spe
cific content to the general modifications of the concept 
of "liberty of contract" made by Section 7(a). The ap
plication of these doctrines required that the federal gov
ernment intervene in the regulation of industrial rela
tions by establishing appropriate tribunals, by holding 
elections, by certifying representative labor organiza
tions, and by passing upon complaints of discrimination. 

Allowing for what appears to have been the intent of 
Congress in enacting Section 7 (a), the authors believe 
that the NLB-NLRB "common law" reasonably con
strued and gave proper operative meaning to the intent 
of the statute. The underlying concept which the boards 
put to use in interpreting the requirement that workers 
were to have representatives of their own choosing was 
that employees should enjoy "self-determination." Far 
from favoring trade unions or discriminating against 
company unions, the boards sought to safeguard em
ployees in the free choice of representatives. Secret bal
lot elections, brought over from the field of politica1life 
to that of industrial relations, provided a convenient ad
ministrative device to ascertain the freely chosen collec
tive bargaining agents or agencies. Majority rule-in 
the sense of authorizing one determinate set of repre
sentatives to negotiate the collective agreement within 

• An elaborate analysis of the labor board CCcommon law" can be found 
in "The Decisions of the National Labor Relations Board," Har"'DQrtllAVl 
R..n-, Vol. ~8, No. ~, Feb. '93S. pp. 6'9-S9 • 

• Similar principles were incorpol'3tcd into-the Emergency Transporta.~ 
tion Act of 1933 and the Railway Labor Act as amended in 1934. 
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a given bargaining unit, properly defined-was a logical 
necessity so far as collective bargaining implied the con
summation of collective agreements. By affirming ma
j ority rule, the boards fell in with the traditional "uni
tary" patterns of collective bargaining in the United 
States. The stress they put upon the making of collective 
agreements was properly placed. If collective bargaining 
deserves to be encouraged by law, it deserves to be en
couraged as means toward an end: bilateral contracts 
which establish the terms and conditions of employment. 
Finally, the limitations placed by the boards upon the 
employer's right to hire and fire were well considered, 
inasmuch as the abuse of this right can materially curtail 
the prospects of extending labor organizations. 

The labor boards, it should be stressed, did not affirm 
that Section 7(a) "outlawed" company unions or that 
the statute made membership in trade unions compul
sory. They did not assert that workers were obliged to 
join, as dues-paying members, the labor organization 
which polled a majority of the votes within the bargain
ing unit. They did not maintain that employers must ac
cept the specific terms and conditions of employment 
proposed to them by representative labor organizations. 
They did not argue that individual workers or minority 
groups could secure redress of grievances only by relying 
on the labor organization which spoke for the majority. 

1HE CHOICE OF ALTERNATIVES 

By reason of their uncertain basis of authority when 
issuing interpretations of Section 7(a), and their virtual 
impotence to enforce decisions and orders, the labor rela
tions boards as they existed up to May '1.7, 1935 could 
not be regarded as a system of agencies worthy of per
petuation without substantial statutory change. In the 
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absence of a frank and unequivocal declaration of con
gressional intent on collective bargaining, the doctrines 
enunciated by the boards were not securely invested with 
a binding and authoritative quality. Although the boards 
superficially possessed enforcement powers which could 
be brought to bear against non-complying employers in 
Section 7(a) rulings, these powers were nominal rather 
than operative. By May 1935, therefore, questions of 
public policy had come to center around the search for 
reasonable alternatives to Section 7 (a) on the one hand, 
and to the co-existent system of labor boards on the 
other. These alternatives are discussed in the present 
chapter as living issues, brought to a focus by the judicial 
overthrow of the NRA codes and by the consideration in 
Congress of the Labor Relations bill. 

Perhaps upon mature consideration of the various is
sues involved, Congress may come to the conclusion that 
Section 7(a) as such was a mistaken experiment.· 
Whether or not it is sound public policy to promote col
lective bargaining through independent labor organi;La
tions, to prohibit anti-union contracts of employment, 
and to restrain employers from imposing company unions 
on their workers--these are certainly arguable questions. 
Other questions must also be met: Is it a proper part of 
the business of government to intervene in industrial 
relations and to seek to shape the patterns and proced
ures thereof? Is it an illusion to suppose that the admini
strative and judicial machinery necessary to enforce any 
nation-wide statutes on collective bargaining can be 
brought into effective play by legislative fiat? Is it likely 
that Section 7 (a), if diligently enforced, would have put 
dangerous monopoly powers into the hands of the trade 

• It should be emphasized once again that the authors do Dot concern 
them.elvea with questions of constitutional law. 
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unions affiliated with the A. F. of L.? Must the existence 
of a statute similar to Section 7( a) serve as an ever active 
menace to industrial peace? 

It is not the intention of the authors to evaluate and 
pass judgment upon these and many other questions 
which might be raisea concerning the wisdom of Section 
7(a). This is not to say that the issues are spurious or 
trivial. On the contrary, they are genuine and substan
tial. But it would be fruitless to reach any conclusions 
on these issues without entering into a detailed analysis 
of the economics of individual and collective bargain
ing, into a detailed survey of the labor movement in 
the United States, and into a profound survey of the law 
of industrial relations. 

If Congress should come to the conclusion that Sec
tion 7(a) as such was a mistaken experiment, then no 
statute similar to it should be enacted. Nor should a 
system of labor relations boards be brought into being. 

But Congress, upon mature deliberation, may con
chyle that the public interest requires the promulgation 
of such doctrines as those which the labor boards de
veloped in the course of interpreting Section 7(a). If 
so, these interpretations should be written into the 
statute books. The statute should contain a straightfor
ward recital of precise definitions, rules, and procedures. 
What was amorphous in Section 7(a) would thus take 
on form; where the statute was once ambiguous, it would 
then be unequivocal. 

Equally important, such a law, if enacted, should 
make adequate provision for judicial enforcement of the 
findings, rulings, and orders of all labor relations boards 
established in accordance with the statute. As matters 
stood under Section 7(a), the boards assumed responsi
bility for quasi-judicial interpretations with no genuine 
power to put their interpretations into effect. The neces-
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sary result was that wage earners became suspicious of 
the government's good faith, while recalcitrant eqlploy
ers were incited to non-<:ompliance. 

The Labor Relations bill of 1935, regardless of the 
merits of its detailed content, may be said to replace the 
obscurities of Section 7{ a) with the clear and direct state
ments of the NLB-NLRB "common law." At the same 
time, the measure may be said to remedy the principal 
defects of Recovery Act enforcement procedure--its pro
longed vagaries and divided responsibilities. In consider
ing this bill Congress has the opportunity, should it see 
fit, to write the NLB-NLRB interpretation of Section 
7 (a) into the law of the land, and to give this interpre
tation a. measure of enforceability it never possessed at 
any timefrom August 5, 1933 to May z7, 1935· 

If the Labor Relations bill or some similar measure is 
enacted, it would be .desirable to integrate the various 
labor relations boards which were functioning at the de
mise of the Recovery Act codes into a. single unified sys
tem.'· Such a system should contain a new National 
Labor Relations Board, which, like the earlier board, 
could possess regional affiliates. Various major indus
tries, such as steel, automobiles, petroleum, and telUiles, 
might well be equipped with their own industrial boards. 
Original jurisdiction with the regional and industrial 
boards and review jurisdiction with the national board 
would probably be the best working arrangement. Each 
board comprised within the system would need to be 
composed of "impartial" members, acting exclusively as 
spokesmen of the public interest. 

All things considered, it would be preferable to dis
sociate such labor relations boards from direct concern 

-The National Media.tion Boa-d (under the Railway Labor Act) is a 
'Pedal cue, which .hould be exempted from the force of the statement 
ill the text. 
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with mediating and conciliating in labor disputes. The 
activities of such boards would of course call for close co
operation with the Conciliation Service of the United 
States Department of Labor and with similar agencies 
attached to state labor departments. But the direct ad
justment of labor disputes by tribunals of administra
tive adjudication brings into play forces which thwart 
the exercise of quasi-judicial functions. 

Suppose, finally, that Congress takes a position be
tween the two indicated above, and enacts a statute which 
recites the language of Section 7 (a) without further 
clarification or adequate provision for enforcement. In 
this event, any and all labor relations boards that may 
be brought into being should be restricted in activities 
to the mediation, conciliation, and voluntary arbitration 
of labor disputes. I t is true that such restriction would 
compel employees to rely exclusively for the enforce
ment of their statutory rights upon the slow, uncertain, 
and cumbersome procedures of the federal courts, which 
have been permeated in the past by a distrust of labor 
self-organization. But it is better to depend upon an un
certain reed, the qualities of which are known, than to 
have boards which proceed as if they possessed quasi
judicial authority, where in fact they possess nothing 
more than moral authority." 

"On July 5, '935, while this study wu page proof, the Labor Rela
tions bill became law. By enacting this bill, Congre. and the President 
have chosen one of thq .evenl possible linet of public policy yreeented 
in the present chapter. Committed to the belief that Sec. 7(a) it an 
experiment worthy of perpetuation, the government hal taken the logical 
step which followl from such a belief. It hu written the NLB-NLRB 
"common law" into the statute boobj it hat implemented the National 
Labor Relations Board for more adequate enforcement.. The range of 
indwtriea to which the act can legally apply;' very uncertain and may be 
quite Darrow if the Supreme Court JUppom poaible implicatioDi of the 
Schechter case decillion. On thiJ account, and because of Dovel admin
iatrative features, little can be prophesied concerning the activities of the 
new hoard to be eatahliJbed under the act. 
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OONCLUDING APPRAISAL 

The work of the labor relations boards must be set 
down as a gain to American experience in dealing with 
problems of industrial relations. The boards clarified the 
ideas underlying the processes of collective bargaining. 
They brought into sharp focus the issues of principle and 
the areas of conflict necessarily involved in a public 
policy of stimulating and promoting labor self -organi
zation. They developed administrative procedures, 
based on democratic concepts, for handling disputes aris
ing out of the efforts of employees to organize for col
lective bargaining. And if they could not succeed in hav
ing their decisions enforced, at least they helped to formu
late and establish quasi-judicial techniques for dealing 
with controversies between trade unions and employers. 
The work and experience of the labor relations boards 
form a rich fund of data from which any further tribunals 
for the administration of collective bargaining rules will 
find it profitable to draw. 
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