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INTRODUCTION

A new study of workmen’s compensation cannot
justify itself on the ground of lack of existing mate-
rial dealing with this subject. Before compensation
laws were enacted, the federal and state governments
investigated the workings of such legislation in other
countries and published voluminous reports, largely
on institutions and methods of administration. Exist-
ing and past laws, commission and court decisions are
amply presented in digests and discussions. Methods of
adjusting and determining compensation for various
injuries have been continuously and quite thoroughly
treated. The complex systems of calculating and apply-
ing insurance rates is another phase on which a small
army of actuaries, statisticians and inspectors are con-
stantly engaged. Traumatic surgery and the technic
of industrial medicine is another field occupied by its
own specialists.

The one important phase that has remained com-
paratively neglected is the part played by the medical
profession as a profession, as well as by the individual
physician and surgeon in the institutions of compen-
sation and in relations with such other factors as offi-
cials, carriers, employees and employers. Isolated
phases have been frequently treated, and these have
been freely cited where possible, but there have been
only sporadic attempts to analyze the position and
trace the history and present relations of the medical
profession in the development and administration of
compensation systems. In spite of increased recogni-
tion of the importance of that part of compensation
which is awarded to the accident victim “in kind”
through the services of physicians, students of this sub-
ject have been principally interested in other features.

This study aims to be at least a start in this field.
It seeks to trace the part played by the medical profes-
sion in the evolution of compensation systems and to
appraise its present position. Such subjects as the
choice of physician, the character of service rendered
under various conditions, the amount and forms of pay-
ment, and the different methods of organizing the
medical service naturally fall within its scope.
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The reactions on the medical profession of so far-
reachirig and comprehensive a system of medical care
as that involved in compensation are an important part
of such a study. In spite of some efforts in that
direction, compensation practice has not been isolated
from general practice. Developments in either of these
fields quickly produce effects in the other. Contract
practice, solicitation, methods of mass payment and
treatment, fee-splitting, and the deteriorated medical
service that accompanies these, cannot be quarantined
within the compensation stockade. They affect in some
degree every form of medical practice and therefore
not only are the vital concern of the entire medical
profession but, what is of even deeper significance,
become the vital concern of the entire public, whose
lives and health depend so closely on maintaining the
highest possible standards of medical service.

The limits set for the study manifestly made it
impossible to treat in any adequate way the special
problems of individual states. Yet the very wide
divergence not only in legislation and forms of admini-
stration but also in the customs, history and institu-
tions that exist in the various states make such studies
an absolutely necessary prelude to any effective pro-
gram of professional action. Such local problems must
be, and are now becoming, subjects of special study
and analysis preliminary to action in several states.
This work will have accomplished one of its main
objectives if it assists and encourages such further
investigation and action.



CHAPTER 1

EVOLUTION OF SYSTEM

The laws creating workmen’s compensation and the
institutions by which it is administered grew out of
certain industrial, economic and scientific developments
and were formed according to the patterns of existing
social institutions,

Compensation was the last stage, up to the present,
of one line of evolution of the social legislation that
resulted from the industrial revolution. The coming of
the machine led to mass production and destroyed the
relations of master and servant that had existed since
the disappearance of chattel slavery. By the latter half
of the eighteenth and the first of the nineteenth cen-
tury the abuses growing out of the maladjustment of
the new industrial relations and the old social institu-
tions became so terrible as to demand legislation.
Beginning with very mild factory regulations and
slight restrictions on child labor this broad movement,
early labeled as “humanitarian,” became almost the
dominating characteristic of legislative activity in all
modern nations. That movement is a curious combi-
nation of conflicts and cooperation between greed and
philanthropy, science and sentiment, and all the human
emotions and economic phenomena of the period. It
is still advancing under the impulsion of all these
diverse forces. Its progress has seldom been planned.
Most of its steps have been the result of many com-
promises. Each phase evolved largely independent of
other parts of the same wide movement until clashes
and conflicts compelled adjustments. o

Workmen's compensation had its own peculiar lines
of evolution. Out of the old personal relations of mas-
ter and servant, custom, crystallized into the common
law, had built up three basic principles or “‘defenses”
to protect the employer against actions for damages
growing out of accidents to his employees. The first
of these was the “fellow-servant” doctrine, which
absolved the employer from all responsibility if the
injury was due to the actions of a fellow servant. The
second was the “assumption of risk,” which he.ld that
any person seeking employment assumed the risks of



the occupation. The third was the principle of *“con-
tributory negligence,” which required the injured
employee to prove that no oversight or carelessness of
his had contributed to the happening of the accident.

All these defenses, against which we today almost
instinctively revolt, were a very natural and logical out-
growth of the stage of small industry, with its little,
largely permanent, group of employees, all known indi-
vidually by the employer, who supervised their work,
and to each other through long and close association.
It is also probable, although this is not certain, that
accidents in the hand tool stage were far less frequent,
and it is quite undisputed that the value placed by
public opinion on human life and welfare was much
less than it is today.

When the great industry brought thousands of
employees within a single organization so that the “fel-
low employee” responsible for an accident might be
far removed from the sight and control of the person
affected by his actions, when the risks became so com-
plex and changed so frequently that the worker could
not knowingly “assume” them and could not, therefore,
know whether he was “contributing” to his own injury,
these defenses became obsolete.

The helplessness of the worker to secure redress for
injuries from an employer entrenched behind these
three “common law defenses” became so flagrant an
example of injustice produced by obsolete institutions
as to compel a change. Growing humanitarian senti-
ment was revolted by the increasing number of depend-
ent cripples thrown on charity by industry. The first
attack was naturally directed at the destruction of these
legal defenses, and this original legal approach has
dominated the situation, with very significant and some-
times very harmful results up to the present time,

The entire object of these first moves was to restore
the equality of employer and employee in the courts
in order that the latter might have a better chance of
securing financial recompense for his injuries. There
was only the most incidental consideration of prevent-
ing the injuries, except through unrelated factory
legislation (another legal remedy) and no thought of
healing and restoring the worker’s productive earning
capacity.

1. National! Industrial Conference Bosrd: Medical Care of Industrial
Workers, 1926, pp. 1-3.
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Yet at the same time there was another and per-
haps even more significant development taking place
in the field of medical science which was ultimately
to meet and profoundly influence this whole question
of industrial injuries. The growth of bacteriology
emphasized the importance of early medical attention,
the dangers of infection and the possibilities of aseptic
surgery, Developments in traumatic and orthopedic
surgery were predicting new possibilities in the treat-
ment of injuries. At this early stage none of these
things came even within the fringe of consciousness of
those who were formulating the institutions out of
which was to come workmen’s compensation.

The first effect of the removal of these defenses,
and the consequent creation of a legal liability for dam-
ages on the part of the employer, who still had to be
proved negligent to establish that liability, was a flood
of litigation. Just how fast this flood rose is seen in
a report of the increased number of decisions: 2

“Under the heading Master and Servant in the United States
Digest for 1857, in which an attempt was made to collect and
digest the American decisions up to that time, there is but one
paragraph that might apply to an injury claim. . . . In
the United States Digest as brought down to 1870 there were
but 65 paragraphs, or less than four pages, of decisions on
masters’ liability for injuries to servants, 31 of which decisions
were on the fellow-servant question. Twenty-five years later
when the Century Digest was published, collecting all the
American decisions down to 1896, it contained 662 closely
printed pages of small paragraphs arranged under 1,074 groups
or headings, each paragraph digesting a point decided in a case
involving master’s liability for injury to servant. In the decen-
nial edition of this Digest which collected and digested the
decisions merely for the ten years 1896 to 1906, there are 1,086
closely printed pages of digest paragraphs. . . . The cur-
rent volumes as published for the year ending March 1, 19_12.
contain over 200 such pages, so that for the ten years ending
1916 it will probably take a volume of more than 2,000 similar
pages to digest the decisions under this division of the topic
alone, =

When there has been so great a lag between social
changes and legal institutions, the new adjustment is
apt to be extremely rapid. Between 1886 and 1917
nearly every important industrial state in this country

3 , E. Si : The Relation of Master and Servant under
2 B"I:iw !;:ndSLdney ¥y l? bili ..lHanford Insurance Lectures, 1913.
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modified or abrogated one or more of the common
law defenses and introduced the system of legal liability
of the employer. The result was that for about twenty
years before the introduction of workmen’s compensa-
tion, these states were operating under the liability
system. This stage, although almost universally over-
looked, or but casually mentioned in the discussions of
the development of workmen’s compensation, had very
important effects on succeeding evolution. Perhaps the
greatest of these effects was the introduction to the
scene of an entirely new character that was henceforth
to occupy the center of the stage—the insurance car-
rier. Employers involved in such a mass of litigation
looked for some one on whom to unload the burden
and found the insurance companies ready to assume
the risk and the profits. This phase of the development
came to us from England.

When the first workmen’s compensation law was
enacted in Germany, in 1884, sickness insurance had
already established a pattern for insurance carriers in
the form of a sort of mutual society managed jointly
by employers and employees. The same plan was
adopted with a few minor adaptations for compensa-
tion.® When Great Britain modified the liability law
in 1880 and substituted a compensation law in 1897,
the employer was permitted to insure his liability with
an insurance carrier.*

Such companies were therefore prepared to enter
the United States the moment employer’s liability was
created by the abolition of the common law defenses.
How quickly they occupied a commanding position in
the field is told by one of their own spokesmen.®

“ . . . In 1880 after the adoption of the Employers’
Liability Act, the first form of insurance indemnity was offered
(in England) by the newly formed Employers Liability
Assurance Corporation of London. This company entered the
States in 1886, making its headquarters in Boston, presumably
since Massachusetts was about to pass an Act similar to the

3. For bistory and description of European systems prior to the enact-
ment of compensation laws in United States, see Twenty-Fourth Annual
Report of the Commissioner of Labor, 1909, “Workmen's Insurance and
Compensation Systems in Europe.”

4. Michelbacher, G. T., and Nial, Thomas M.: Workmen’s Compensa-
tion lnsurancs? 1925, p. 91. See James Hamilton Boyd, “Workmen's
Compensation,” 1913, p. 13, for distinction between German and English
type of p ion legislation as ad d in the United States.

5. Dennison, L. A. (Travelers’ Insurance Company): *Historical
Review—Liability and P ion Insurance,” Lectures before the
Insurance Institute of Hartford, 1913, pp. 5-6.
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English Act and the new company might find ready clients.
The first American company to engage in this business was the
Fidelity and Casualty Company of New York, followed almost
immediately by The Travelers Insurance Company of Hartford.

“In 1887 the total amount of premiums from this insurance
was $203,132. This amount increased to $8,328834 in 1901,
while during the past year—1912—they undoubtedly exceeded
$35,000,000.

“The two Hartford Companies underwriting this form of
insurance—The Aetna Life and The Travelers—underwrite
approximately one-third of this amount or $12,000,000.”

The profits of the insurance companies depended
largely on their ability to defeat the intention of the
advocates of the new laws to equalize the worker and
employer before the courts. This was accomplished,
first, by the use of clever adjusters, who sought to
settle the cases out of court by sharp bargaining with
the accident victim and, second, by the employment of
able lawyers skilled in utilizing technicalities and
delays to defeat the claim of employers’ negligence and
wear out the claimant for damages. The insurance
companies took the place of the old common law
defenses as the insuperable obstacle to any adequate
recompense to the injured workers or their families.
How effective they were in fulfilling this objective is
shown by John R. Commons’ description ® of what took
place in Wisconsin:

“Employers of Wisconsin paid $1.025000 to lability
insurance companies in 1911; scarcely $300,000 of it reached
the pockets of the employees or their dependents. Ten
thousand industrial accidents occur in Wisconsin each year;
100 of these are fatal; the others cause disability of seven
days or more. But scarcely 10 per cent of the injured received
any share of the $300,000.”

That Wisconsin conditions were in no way peculiar
is shown by a study of the operations of the insurance
companies in other localities. The Minnesota _Burea_u
of Labor, Industries and Commerce,’ after an investi-
gation throughout the country reported:

“In 1905 the casiialty companies doing business in New Yerk

State received in premiums from employers $4,381..634 insuring
them against liability towards employees for accidents. Now

6. Commons, John R.: The Industrial C ission of Wi in, Its

Origins and Methods, Survey, Jan. 4, 1913, p. 3. . 5
; Bulletin 1, 1909, pp. 4547, Michelbacher and Nial: Workmen's

Compensation Insurance, p. 70. Bruere, Robert W.: Compensation and
Business Ethics, Harper’s Magazine, July, 1915, pp. 210-219.
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of this sum 28 per cent went to pay the expenses of the
insurance companies in defending suits or in profits, and only
32 per cent went to the workingman as a compensation for
injuries received in cases which came up against these
companies. . . .

“In the 10 years ending with 1907, $82,732,705 were collected
as premiums by the eight largest liability companies in the
United States, and $34,951,103 (or 42 per cent of the premiums)
were paid out in losses to 1,619,607 injured workmen. , . .

“It is apparent from these figures that the liability com-
panies are steadily reducing even the farcical compensation now
being recovered by the workmen, and that the pittances at
present obtained, in 2 per cent of the cases a little over $400
and in the other 98 per cent less than $20.00, are destined to
diminish still further.”

The defects of liability insurance became so flagrant
that employers as well as employees demanded that the
United States follow the example of Europe and
advance to the compensation stage. Almost identical
abuses in England had already brought about this
advance.*

Public abhorrence led to a prejudice against the
insurance companies which was reflected in frequent
large verdicts for damages by juries. To be sure, this
usually resulted only in further delay and appeals to
higher courts, where such verdicts were frequently set
aside. Such expensive litigation did greatly increase
the cost of insurance, “so that whereas the companies
used to write an employer’s liability risk on the ordinary
manufacturers risk as Jow as twenty-five cents on the
pay roll—for the same risk during the liability period
we were charging ten times that amount.”* In short,
liability lIaws did succeed in collecting compensation
from the employers, which was diverted from the
pockets of the accident victims into the coffers of insur-
ance companies.

8. “The result is that in England substantially all the lmall smployers
now insure in these private 1 in this 'hndy
traffic in life lnd limb purely for profit. ‘i’he ucndeut btuuoeu pever has

been, and be, 1 by
ming between emph mw ph lnd (nndmg its _‘pmﬁ! in |

lnmm‘
from ob relief. The mnrance
adjuuer u the eorrelauve of l.he mzulane: chaser; both are, viewed in

s of nnfe nnd mhmrmy. bmh
llwuld ‘:.d:mmn:d'-b.ef industrial
economically dealt Anderson, George w.: Progren in Legul
tion Concerning Indnstnal Accidents, Annals of American Academy
Political and Social Sc‘:rence.BAuM 1911, ?. 21‘5“
9. Fetzer Wade: The ity Compaum lasar-
ance, Bull. Insurance Cl “wau:p. February, 1920.
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These high premiums naturally led the employers
to favor compensation legislation as a cheaper and
better solution. F. S. Schwedtman, chairman of the
Committee on Employers Liability of the National
Association of Manufacturers, reported, “I made an
inquiry among twenty-five thousand American manu-
facturers a little more than a year ago. It indicated that
more than ninety-five per cent of those answering
were in favor of an equitable, automatic compensa-
tion system for injured workers and their depen-
dents.” ** Significant in the light of later developments
is the fact that he urged the establishment of com-
petitive state funds as carriers of such insurance, and
that these should be so managed that “not less than
seventy-five cents and preferably ninety cents out of
every dollar paid into the insurance fund should be
paid to injured workers or their dependents.”

The insurance companies also realizing the approach-
ing demise, from public indignation, increasing cost
and consequent rise in premiums, of the goose from
which such golden eggs had been gathered, began to
look with favor on compensation legislation.*

So general was the revolt against liability insurance
that there was little objection to proposals to pass into
the next stage of compensation. Many of the argu-
ments offered in opposition were such futile and fool-
ish deductions from generalized phrases as are always
heard from those who try to rationalize their prejudices
against any change.!?

Up to this time all attention had been directed tgward
improving the strategic position of the worker in the
fight for financial damages against the employer. The
employer had met the removal of the common law
defenses by the use of insurance companies. The
effort to equalize the combatants having failed, the
L e, G em s ot Somcal and Social Seience,
July, 1911, pp. 202.204. ; o .
In:é‘ra]!?::.ni;:.n'Iol-‘il.A.: Historical Review—Liability and Compensation
a2 Nickola, Walier 3¢ A0 Arpumert Afties. Tuay, 1911, oo 155
165. He says, “Our recent conceptions of an employers liability are of
foreign birth, the outgrowth of socialistic theories, which for years have
been gradually permeating the state of Europe. . . . Weare treadu:’g'
on dangerous ground. in secking o Lol O o secvifcing the. paion's
L’i'f«hi?&glﬁyecﬁ il:a?e'mam manbood and political equality of the indi-

vidual citizen won by the founders of the Republic through the sufferings
at Morristown and Valley Forge.
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next step was to try to stop the fight. That was the
object of workmen’s compensation.

Neither the responsibility for accidental injuries nor
the damages to be paid was henceforth to be decided
by the outcome of a legal battle. The responsibility
was to be assumed by industry as a whole and the
amount of the damages or compensation was to be fixed
by law and apportioned by impartial administrators
without court action. But substitution of the word
“compensation” for “damages” did not alter the fact
that the objective was still the proper distribution of a
sum of money as a recompense for injury.!?

The change to the compensation system proved again
that when a set of institutions has been permitted to
lag far behind their environment the result is a hasty,
ill considered leap:'*

“Having stood by for years, while all of the other great
industrial countries were gradually developing their plans of
caring for the victims of industrial accidents, the American
states, in the second decade of the twentieth century, apparently
at last convinced of the practicability of foreign experiments,
tried to see which could be the first to write upon its statute
books a law which had for its purpose the compensation of
industrial cripples. In no single decade, in any part of the
world, had there been such a complete turn to a new form of
social legislation as was experienced during the period from
1910 to 1920, when state after state substituted for its
employers’ liability system a type of legislation in which the first
word in the title was ‘workmen’s, while the second word
suggested a payment, rather than a quibbling over the question
of liability.”

The character and results of such legislation can be
understood only after an analysis of the interests
responsible for its enactment and administration.
Three of these interests have already been considered—
employers, employees and insurance companies. A
fourth character now enters the scene—the social
workers, composed of philanthropists, economists, soci-
ologists, directors and officials of a wide variety of
philanthropic and social research organizations, These
workers were an outgrowth of the extension of the
humanitarian movement and of an effort to direct its
expressions in a scientific and efficient manner.

13. Hulvey, Charles N., and Wandel, William H.: Workmen's Com-
pensation and Auto Liability in Virginia, 1930, p. 3.
14. Bowers, Edison L.: Is It Safe to Work? 1930, p. 17
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It is obviously impossible to make any reliable sta-
tistical appraisement of the relative strength and influ-
ence of these forces. We can, however, approximate
such an appraisement by a study of the relative
strength of the representatives of each such interest in
the early stages of compensation legislation.

In December, 1916, a conference on social insurance
was called at Washington by the International Associa-
tion of Industrial Accident Boards and Commissions,
and a list of those who attended with their affiliations is
attached to the report of the proceedings. Of those
present whose affiliations can be definitely determined,
fifty-five were officials of existing commissions, labor
departments, or other state or federal bodies concerned
with the administration of labor legislation. The
second largest body was composed of the representa-
tives of insurance companies and numbered fifty. In
the third place come forty-two representatives of
employers and next thirty-three who can be classified
as social workers, being persons who were occupied
with the study of social problems, with propaganda for
legislative reform or with the care of poverty. There
were but four representatives of organized labor and
fourteen physicians present, and only one of the latter
presented credentials from a medical organization.
Nearly all the others were connected with insurance
companies or were public health officials or industrial
physicians in the employ of large corporations. More-
over, none of these took any prominent part in the
discussions or appeared to exercise any great influence
on decisions.

These facts would seem to justify the conclusion
that neither labor nor organized medicine had much
influence or interest in the formative stages of com-
pensation legislation.

To determine the effects of these various interests on
the laws and administration of compensation, one
should know their aims and objects. Unfortunately,
this is difficult to determine except as it is revealed in
their statements and attitudes. Moreover, they had
not always clearly thought out their own programs or
determined their real interests and were often reluctant
to announce their intentions or reveal their tactics.
Nevertheless, a study of these statements and the atti-
tude of representatives of the various interests toward
legislation and administration and of the effects of
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actions and tendencies on such interests makes it pos-
sible to draw the following conclusions:

Social workers were largely concerned with the relief
of poverty. Their work had brought them in close
contact with the economic sufferings of the industrially
injured. They had seen and resented the injustices of
liability insurance. They sought to simplify legal pro-
cedure and to strengthen the efforts of the workers to
obtain adequate compensation. They have generally
been in opposition to the insurance companies, but
sometimes cooperated with them to the extent of com-
promising their own programs to secure support for
legislation. The antagonism grew sharp when
insurance companies tried to increase their own income
at the expense of adequate compensation, for which the
social workers always strived. They usually favored
the establishment of state insurance funds., How com-
pletely they overlooked the medical phase is shown not
only by their actions but by the definite statement made
many years later by one of their foremost representa-
tives,’* who was most active in the movement for
workmen’s compensation :

“I remember on the first occasion when a workmen’s com-
pensation law was pending in the state of Indiana, being very
much surprised when it was suggested that the physicians
ought to be consulted. 1 said to myself, ‘What interest has
the physician in the workmen’s compensation bill?” That was
as unintelligent as I was at that time. I thought, ‘Why should
they be interested?” They were not interested, generally
speaking.”

The insurance companies were in every way the best
equipped to influence legislation. They had able attor-
neys to formulate, and skilled lobbyists to press, the
laws they desired. Behind these were the largest com-
pact resources of cash and specialized information
possessed by any of the interests involved. They were
the only ones with any broad experience directly
applicable to the situation. Their practical monopoly
of the liability business made them the natural heirs to
the insurance side of any system adopted.

Against their influence was the fact that the demand
for compensation was largely a revolt against the prac-
tices of the insurance companies under liability. It was
to abolish these abuses that the compensation system

15. Lapp, John A.: A Social View of Medicine, Wisconsin M. J.
80: 477 lalme) 1931.
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was introduced. Yet when that system was introduced
these companies were able to control the most important
phase of its administration except in a few states and
to set the stamp of their methods on the operation of
the insurance phase even in some states from which
they were excluded. The insurance companies, in
defense of the-interest of employers, have usually
sought to restrict benefits. A liberal policy with high
premiums makes selling more difficult and also compli-
cates administration by increasing the size of the finan-
cial units involved. They paid little attention to the
medical problem at first and have always approached it
primarily from the point of view of its effect on cash
compensation.

While many companies have come to recognize the
value of prompt and adequate medical care in reducing
time lost and consequently the amount of compensation,
they were principally interested in such control of the
physicians and surgeons as assured favorable medical
testimony in determining cash payments. This attitude
was inherited from the liability stage, which made no
provision for medical aid and when the physician was
of interest to the insurance companies only as an expert
witness. It was strengthened by the fact that a
majority of the early compensation acts provided for
only the most perfunctory medical service, and so the
whole medical side was at first looked on as purely
incidental.®

A number of western railroads and some coal,
mining and lumber companies and a few other indus-
tries had established plant medical systems under
liability. These were quickly adjusted to the compensa-
tion system and in some localities became of great
importance in the operation of that system.

Employers usually sought to limit compensation
benefits. Experience under the liability plan led them
to insist on retaining the right of self-insurance or to
form their own mutual companies. Their fear of state
activities, on the other hand, caused them to oppose
state insurance funds. They commonly opposed any
stringent factory legislation required to prevent acci-
dents. Their influence also tended to restrict funds for
administration to a point that has hampered statistical

H 2 C i Administration in Liability
nnld& M",rd" 'Fredf"d‘ 2 Lectures Before Insuramce Institute of
Hartford. 1913,
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work, accident prevention and efficient operation. Th
shared the general attitude of indifference to the medi-
cal side and seem to have had little to do with deter-
mining such medical features as were included. An
exception is found in a number of states, mostly in the
West, where a form of medical care based on pay-
roll check-offs had already bcen established. The
employers succeeded in having these arrangements
perpetuated in the compensation laws and thereby laid
the foundation for important later developments. The
employing interest also pressed for the right to control
the choice of physician, which right they have almost
universally delegated to the insurance companies.

In spite of the tradition that workmen’s rompensa-
tion came in response to demands of labor, an examina-
tion of the labor journals, convention proceedings and
other organs for the expression of labor opinion shows
little active interest. To be sure, many labor organiza-
tions adopted resolutions favoring compensation, which
in some cases at least were prepared and urged by social
workers, but such adoption appears to have been rather
perfunctory and not backed by any further action.
Labor favored liberal compensation, and the result
measures the ineffectiveness of its influence. Liability
experience left labor hostile to the insurance companies,
and the organized workers of Ohio are commonly
credited with making that state the pioneer and leader
in establishing an exclusive state fund. Labor organi-
zations in other states have campaigned actively for
state funds. Whenever the question has arisen, the
employees have always urged that the injured worker
be given the right to choose his own physician, and
they were primarily responsible for several steps in the
direction of greater freedom of choice.'’

During this whole formative period the physicians
and the workers, who were the parties most concerned
and whose condition was to be most deeply affected by
the operation of the compensation system, seem to have
been largely indifferent to the actions being taken and
blind to their possible effects. The one exception is
the Report of the Judicial Council of the American
Medical Association in 1915. But since this did not
seem to have any effect in arousing the body of the

17. For & full discussion of the attitude of labor, sce Durand Halsey
Van Doren; Workmen’s Compensation and Insurance, 1918, m&u&u&.
>

For attitude in Idabo, see First Report of Industrial Board,
ot seq.
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profession, its full consideration is deferred at this
point. The various state medical societies seem to have
concerned themselves but little with what was happen-
ing. In Connecticut, for example, the Report of the
State Commission on Compensation for Industrial
Accidents, 1912, page 1, says: “They have expressions
of opinion from- representatives of all interests, includ-
ing especially labor unions and workmen generally, also
from the Manufacturers Assciation of the State of
Connecticut and from individual employers of labor.”
But there is no mention of medical representation, and
the report, in outlining a proposed compensation law,
makes no mention of medical care. Yet Connecticut
was the first state to give unlimited medical care.

A Report of the Board of Trustees of the State
Medical Society of Iowa!® describes the medical
indifference at the time of enactment and subsequently
as follows:

“The profession of the state feels that our compensation law
has been framed to protect the laboring man and at the same
time to safeguard the interests of industry, but that the rights
of the doctor, who practically is an important third in industrial
injury cases, have been ignored. It is not strange that this
should be so, since the doctor alone, of the interested parties,
was not represented, was not consulted when the law was
framed. The physician has been vehement in his denunciation
of the law, but it is safe to assume that, when the law is again
amended, he will again be conspicuous by his lack of representa-
tion and that little attempt will be made to adjust his grievances.
He may continue to nurse his individual grouch in silence, or
he may air his woes at length at meetings of his county society;
in either event his protest will not penetrate to the legislative
halls, and once more the question of just compensation for
the physician will receive but scant consideration from
industrial, insurance, or labor interests—unless the doctor learns
that as a medical unit he is all powerful, but as an individual
he means nothing to our legislators.”

If the state societies were inactive, the local county
organizations, through which any really effective politi-
cal pressure would necessarily have been brought, seem
to have been almost wholly unconscious of what was
happening. There are some very evident reasons for
this lack of interest at this time. Medical service had
no place in the liability system and, in the beginning,

18. Report of Board of Trustees, Iowa State Medical Society, J. Iowa
State M. Soc., July, 1927, p. 255.
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was almost ignored under compensation. The very
name “‘compensation” focused attention on the financial
features, and all the early discussion followed this line.

It would be possible to pile up almost any amount of
additional evidence as to the disregard of the medical
profession in the formative stage of compensation
legislation.’® Henry B. Bole, of the Standard Accident
Insurance Company of Detroit, in an address before
the Fire Insurance Club of Chicago, characteristically
remarks: “I am assuming that, in the working out of
the workmen’s compensation plan, steps will be taken
to take care of the incidental questions involved, also
including medical and hospital services.” Finally, when
a conference of commissions was called in Chicago in
1910 to discuss compensation for accidents, thirteen
subjects of possible interest were listed as “topics of
discussion” but no mention was made of medical ser-
vice.??

What was the character of the legislation that
emerged in such a flood out of such a welter of con-
flicting forces during the first years of the second
decade of this century? In the first place it was so
diverse that any common characterization is difficult.
The opportunity for experiment offered by forty-eight
states, and the federal jurisdictions was thoroughly
utilized so far as differences are concerned, four states
still retaining the old liability system. Little real use
has been made of the knowledge that might be gained
by comparative study of that experience. In spite of
sporadic efforts to secure some sort of uniformity, each
state has shown a tendency to proceed on its own course
with little regard for lessons that might be learned
from other states.

We have seen that liability and compensation laws
may be looked on as successive attempts to equalize the
legal conflict between employer and employee in order
to assure the worker or his dependents adequate com-
pensation for injuries received in the course of his

19. See, for example, National Industrial Conference Board, “The
Workmen's Compensation Problem in New York State,” 1927, p. 117; and
Winfield W. Greene: “Workmen's Compensation in the United States,”
1924, p. 8, where the various interests concerned in the establisbment and
operation of compensation are described with no mention of physicians;
Texas State Journal of Medicine, June, 1930, p. 108; Journal Kansas
Medical Society, March, 1927, p. 88 and Jaouary, 1931, p. 22; Minnesota
Medicine, January, 1925, p. 37. X

o ioring, of Gl o Compriom, o, Coproinf
Industri ccidents, icago, N ber, , o ",
was an incidental discussion of some medical problems, pp. 135-140.
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employment. When the first compensation legislation
was enacted, it soon became evident that the employers
and the insurance companies had again defeated this
objective, at least so far as adequate payment is con-
cerned. Even such an ardent advocate of compensation
legislation as I. N. Rubinow *! says:

“One is almost tempted to doubt whether the compensation
acts really present as great an improvement over the old
liability system as we are ready to assume. It is forgotten
that even under the old laws liability insurance tended to
establish some rough system of compensation; i. e, in order
to avoid costly litigation and large verdicts, casualty companies
were usually anxious to settle as many claims as possible by
payments of small amounts. Do the workingmen really get
more now"?

Twenty years of observation of the working of
compensation laws have not yet converted the unions
of railroad employees to a belief that they would be
better off under a federal compensation law then they
are under the old liability laws. W. N. Doak, Secretary
of Labor, and a member of a railroad union, in a recent
address before the International Association of Indus-
trial Accident Boards and Commissions, lists eleven
reasons for this preference for the liability status.?*
The most important reasons are:

“The compensation laws heretofore proposed have provided
schedules that were beggarly low in cases of death where no
heirs were left except children, thereby reducing the liability
of the carriers, which we believe is fundamentally wrong.”

“Compensation, generally speaking, places an estimate on
human life and limb so low that one wonders how men who
know life and its hardships can favor it as against lability.”

No sooner were the compensation laws enacted than
there began a rapid process of amendment, which _stnll
continues and the course of which has been determined
by the conflict of the same interests that were involved
in the original legislation. These interests constantly
change in form and relative strength. In the course of
this conflict, certain theories of compensation have been
developed by courts, legislators, commissions or other
bodies, and because these theories are the expression of

21. Rubinow, 1. N.: American Labor Legislation Review, June, 1913,
281

P. 3 o -
22. Bulletin United States Bureau of Labor Statistics, No. 564, April
1932, pp. 53-61. This also includes cr of this p by sever:
delegates.
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intellectual and institutional patterns they have had
considerable influence in determining legislation and
administration. They indicate the objectives of those
who formed the laws and therefore afford a measure
of the success attained in reaching those objectives and
also a suggestion of probable developments if those
theories continue to guide legislation and administration.

The orthodox legal theories are stated by a recog-
nized authority as follows:3*

“One school still regards the new system as providing a
novel but limited remedy in tort. That is, it assumes that the
injured worker, under a simplified procedure, is to be
indemnified in a limited amount for a new form of misconduct
imputed by law to his employer. Compensation in that view
of the matter is intended, like the old liability statutes, to
afford redress for a private wrong and is therefore a new
regulation of private rights. The other school regards work-
men’s compensation as the writing by the state of a limited
insurance policy, against work injury, into the labor contract.
It vindicates this contractual obligation upon the generally
recognized fact that under the conditions of modern industry,
generally speaking, the circumstances out of which work
injuries arise are only to a limited extent within the control of
the parties and have therefore but a restricted relation to their
conduct. The risk of injury is held to inhere in the manner
in which the work of the world is now done. Accident
originates, broadly speaking, in the environment of production
rather than in the conduct of the person involved. Thus
responsibility for occupational injury becomes social rather
than individual.”

A more frequently used theory, which sets forth the
social attitude and is the base of much discussion and
action in administration, deals with the principles on
which the costs of compensation are to be distributed : *¢

“Compensation to the injured workman is based upon the
theory that the consumer of economic goods should bear all
the expenses incurred in the production of such goods.
Among these expenses must be included the pecuniary losses
from deaths and injuries, as well as occupational diseases
contracted in the regular course of production. Wages lost,
medical attendance and burial expenses, in case of accidental
injury or death, are all losses which should be considered as a

23, National Industrial Conference Board, “Workmen's Compensation
Act in the United States—The Legal Phase,” April, 1917, p. 7. Research
Report No. 1.

24. Goldberg, R d W.: Occup to
Compensation and Health Insurance, 1931, p. 141. See Brown, Harry
G ison: The E ics of Taxation, 1924, pp. 162-163, for statement
of theory that worker pays entire cost.
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part of the expense of production. In order to avoid this, the
expense of work-accidents should seemingly be considered as a
part of the production costs. By placing upon the employer
the partial cost of work accidents and, in some instances, of
occupational diseases as well, a method of regulation is
exercised which functions to check in part at least the
industrial accident and disease rates.”

A corollary to this method has so wide a bearing on
questions of benefits, methods of carrying insurance
and other important phases that it is worth while to
include its statement by a well known authority 2* on
compensation ;

“The guiding principle for the determination of compensation
benefits is that of least social cost. That scale of benefits is to
be preferred which most conduces to the prevention of industrial
injuries, which best promotes the removal of disability when
injury has occurred and which so distributes the residual
economic loss as to be least felt by individuals and by the
community at large. So defined, the canon of least social cost
requires, on the one hand, the fullest possible medical relief
and, on the other hand, indeémnity commensurate with wage
loss.”

Since compensation payments are enforced by law
according to a definite schedule, it was early suggested
that they were in the nature of a tax. Some rather
important conclusions followed from this point of view
which was sustained by the United States Supreme
Court in a case appealed from the state of Wash-
ington, 2o

A few observers in the early stages of workmen’s
compensation recognized that a wrong start had been
made in placing all emphasis on cash compensation to
the neglect of medical problems, but they were unable
to change the course of evolution. In an address
before the fourth annual meeting of the International
Association of Industrial Accident Boards and Com-
missions in 1919, Edward F. McSweeney,* former
member of the Massachusetts Industrial Accident
Board said:

“It was also recognized by the committees which s_tudied the
subject before the enactment of these laws in the various states

25, Downey, E. H.: Workmen's Compensation, 1924, p. 35. Sce also
Witte, Edwin E.: The Theory of Workmen’s Compensanon, American
Labor Legislation Review, December, 1930, pp. 414-415. . .

26. 37 Supreme Court, 267. See also Boyd, James Hamilton: A
Treatise on the Law of Compensation for Injuries to Workmen, 1913,

. 127, i
P 27. Bulletin U. S. Bureau of Labor Statistics, No. 248, p. 283.




24

that the larger part of their administration would be medical
and not legal Yet in actual practice the legal and technical
aspects overshadow the medical, to the detriment of all con-
cerned. The nature of the work urgently demands the services
of one or more reputable and skilled medical officers on every
board. After appointment, medical officers should have stability
of tenure of office.”

In recent years a quite different idea of the purposes
of workmen’s compensation has come to be recognized.
This change, which indicates a greatly altered attitude
toward the whole problem, is set forth as follows by
the Connecticut Board of Compensation Commis-
sioners:

“To the public generally it sometimes appears that the
primary purpose of the statute is to pay money to an injured
workman or his dependents. This is, of course, a matter of
great importance, but the primary purpose of the statute is not
to pay money to an injured workman or his dependents. The
real object of a workmen’s compensation law is to diminish
accidents. Next in importance to that is the prompt providing
of skilled and competent medical, surgical and hospital services,
and the disability payments figuring more prominently in the
public view are really third in the purpose of compensation
statutes or in the benefit which they confer upon the public
generally.”

Just how complete this change of attitude now is can
be seen from a quotation from the report of the
Industrial Survey mission of New York (Legis-
lative Doc. No. 87, 1928), of which it is interesting to
note no physician was a member. The Commission
says, (pp. 60-61):

“No question is of more importance in the administration of
the compensation law than the question of proper and adequate
medical and surgical treatment of injured workmen, and the
proper determination by medical examination of their injuries.
As time has passed since the emactment of the law, the
importance of the medical question has been more and more
emphasized and recognized. . . .

“In the minds of many, the provislons requiring the employer
to furnish all necessary medical care and treatment are among
the most important in the law. It has well been said that the
crowning glory of the compensation system is its medical
service. . . .

“Question arises, however, if the medical question is of such
overwhelming importance in the administration of the com-

28. Report for 1927-1928, p. 9.
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pensation law, why have not the medical men been afforded the
opportunity and, in fact, charged with a certain responsibility,
for aiding in the administration of the law, Your commission
is informed that the medical societies of the state stand ready
and willing to cooperate with the public authorities. Some
effective form of cooperation of a dignified character, and
representative of all forms of medical practice, cannot but
be beneficial to the department and the administration of the
law, and it should go a long way toward reassuring the medical
practitioner that his voice will be heard and his problems
considered.”



CHAPTER 11

PREVENTION OF ACCIDENTS

It should be evident that early compensation legisla-
tion approached the problem of industrial accidents
almost exclusively from the legal and financial side.
Efforts were directed toward overcoming the legal
advantage of the employer over the employee, which
arose out of the development of the great mechanized
industry and mass production, and to insure to the
injured worker adequate cash compensation for the
destruction of his productive capacity. The employee
was not considered primarily as a human being but as
a factor in production. Suggestive of this often sub-
conscious, but perhaps all the more effective, attitude
is the analogy so frequently used by advocates of com-
pensation laws, that since industry assumed the expense
of repairing a machine broken in the process of pro-
duction it should do no less for the injured human
productive factor, This analogy was never pushed to
the logical conclusion that effort should be primarily
directed to the repair of the human producer; i. e., to
medical care. It was assumed that financial payments
sufficient to keep him alive during his unproductive
period were the principal object.

It was urged as an argument for compensation legisla-
tion that, if payments were certain and directly pro-
portionate to the severity of accidents, such legislation
would prevent accidents. In its early stage there were
great expectations as to the reduction in accidents to
be brought about through compensation. The Report
of the Employers Liability Commission of Iowa (1912),
in urging the enactment of a compensation law, said:

(p. 18)

“If the General Assembly will provide efficient and adequate
means for the enforcement of laws relating to accident pre-
vention, injuries to employees in this state can be reduced, in a
very conservative estimate, 50 per cent, and thereby very
materially reduce the cost of any new system for compen-
sation.”

Other predictions were even more optimistic. Appar-
ently no one thought to look at German experience,
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although the merits of the German law were often
cited. * If the records had been consulted it would have
been discovered that, in the twenty-five years during
which the German law had been in operation before the
enactment of the first American law, accidents had
increased in Germany from 27.42 per thousand
employed to 52.83.2¢

For a short period the optimistic expectations as to
the reduction of accidents under the American compen-
sation system seemed to be justified. Certain indus-
tries, particularly the steel mills and some of the larger
machine industries, entered on extensive safety cam-
paigns that produced most gratifying reductions in their
accident rates. The National Safety Council was
formed as a center of expert information and propa-
ganda for prevention. All the paraphernalia of Ameri-
can’ advertising ballyhoo was called on to arouse the
interest and enthusiasm of employers and employees in
a great crusade against accidents. Slogans, posters,
contests, prizes, lectures and a veritable flood of printed
matter were used to whip up sentiment and enthusiasm
for safety programs. “I think that the safety movement
on this continent is suffering from some of the things
religion is suffering from,” said R. B. Morley, general
manager of the Industrial Accident Prevention Associ-
ations, “and that is a certain type of mushiness.” *

The fact that “safety campaigns” have been so largely
confused with the advertising campaigns of insurance
companies may account in some degree for their
character. The supposed objective of reducing the
human injuries has been inevitably obscured by such
other objectives as reducing premiums and compensa-
tion, and increasing insurance business. These objec-
tives may seem to have much in common, but there are
important points where they diverge widely.

For a few years, available statistics seemed to indi-
cate a decline in the accident ratio. Before trying to
draw any further conclusions as to the number and
tendencies of accidents, there should be a prefatory
word of warning as to the statistical foundations of any
such conclusions. It was confidently expected that the
2 TR E G S L R P A
1938, Broccedings International Associstion Accidemt Boarde and Com-

missions, October, 1931. Bulletin 564, United States Bureau of Labor
Statistics, p. 221.
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operation of workmen’s compensation would yield
adequate and accurate statistics of accidents. After
fifteen years of operation, James J. Davis,** then Sec-
retary of Labor, said, “We have no agency whatever
entitled to answer with authority the question, ‘Are
accidents on the increase or are they declining?’ ”

One is met at the beginning, and will be hampered
in discussion of all phases of compensation, by a lack
of any precise definition of an accident. The thing
to be defined is indefinite and the subject matter to be
defined is constantly viewed from conflicting attitudes,
which results in a confusion of legal, medical and
economic terms. The legal definition is concerned with
the character of the happening and is expressed in the
standard British decision as “an unlooked for mishap
or an untoward event which is not expected or
designed.” ®* The indefiniteness of this definition is
apparent at once and especially when viewed in the
light of later decisions extending its scope to thermal,
photic, chemical, electrical and bacterial injuries and
even to occupational disease.?® Manifestly it is value-
less for statistical purposes. The economic definition
would cover only those accidents involving a financial
loss and when adopted by commissions and others as a
statistical base has sometimes been further restricted
as applying only to those accidents for which com-
pensation has been paid. Both of these definitions
conflict with the medical attitude, which considers the
effect on human beings produced by a trauma or injury.
It will be seen later how these differing definitions have
confused not only statistics but a number of other
important legal and administrative phases of compensa-
tion.

This basic confusion is further confounded by the
way in which such statistics are collected and analyzed.
The principal agency for their collection is the
employers, and the immediate use to which they are

31, For discussion of character of ident istics, includ address
quoted, see Bulletins 428 and 301, United States Bureau of Labor gzt:-
tistics, pp. 57-64; also, Downey, E. H.: Workmen’s Cong nsation, 1924,

p. 16 and 137; National Industrial Confer'e.nce Board, he Wo.r_kmenl
%ompensation Problem _in New York State,” 1927, pp. 7-8, and lRepc:rt
of the Committee on Statistics and Compensation osté of the ntein“al-
tional Association of Industrial Accident Boards and Commissions, .
letin 248, U. S. Bureau of Labor Statistics, 1919, pp. 98-116. lish

32. Fenton v. Thorley and Co., quoted in Pease, J. G.: An Englls
Workman's Remedies for Injuries Received in the Course of his Employ-
ment, Columbia Law Review, June, 1915, PP 599-523. o National

33. Sappington, C. O.: Analyzing A Ter TS
Safety News, Jufy. 1931, p. 29.
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usually put is to determine the amount of compensation
premiums to be collected. The employer, therefore, has
a strong cash incentive to keep the number of reported
accidents low. Against this must be balanced the eager-
ness of the employee to report his accidents in order to
secure compensation ; but this motive applies only when
the injury is sufﬁcxently serious to make his employment
impossible. Consequently, most of the hi hly emotional
competitive “safety contests” count o ? “time-lost”
accidents, which leads to conditions such as are
described by J. Dewey Dorsett* of the Industrial
Commission of North Carolina:

“The Aluminum Company of America carries on a billion-
dollar operation in the state of North Carolina and some time
ago it had a big celebration and invited most of the state
officials and the higher-ups in the state to attend. Two
thousand people attended the affair to celebrate the fact that
the plant had operated two years without a lost-time accident.

“About six or seven months following that celebration it was
necessary, on account of the depression, to lay off some
employees. We began to get requests at the industrial com-
mission for hearings, and I went over to conduct them. I
found we had men who had actually lost arms and broken legs,
men who had actually suffered hernias, and they convinced
me, as hard as I am to be convinced along that line, that they
ought to be paid for them. We found that, after a man’s hand
had been amputated at the wrist, he would be put to work the
next day painting a crosstie, so the plant had no lost-time
accidents.

“I think that there is a danger of stressing too much the
idea of no lost-time accidents, particularly if the plant will
not put its cards on the table face up.”

The various compensation commissions are another
important source of accident statistics. The character
of the material derived from this source is the despair
of statisticians:®®

“About twenty compensation boards issue annual or biennial
reports which contain the number of injuries compensated in
their respective jurisdictions. But of these reports some are
for calendar, others for fiscal, years; some include and others
exclude occupational disease, some exclude establishments which
employ fewer than four, six or ten persons; some purport to
give all reportable injuries, others omit disabilities of less than

34. Discussiom at Meeting of lnmnmonal Auo:uno- of TIndustrial
Accident Boards and C 1931, in 564, United States
Bureau of Labor Statistics, 199.

35. Downey, B. H.: Worl ‘s Compensation, 1924, p. 16, note.
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one weck, ten days or two weeks. The classification of injuries
in respect of severity is equally diverse. Any attempt at com-
bination or comparison of the published statistics is well-nigh
hopeless.”

Bearing in mind these defects, which are too fre-
quently averlooked in the use of accident statistics, it
would seem that the effort at reduction of industrial
accidents reached its maximum effects within a few
years and thereafter accidents began steadily to
increase, at least in severity and probably in number.®

The reasons given for this probable increase (which,
it must be remembered, is still denied by some
observers) are as diverse as the character of the statis-
tics. The American Emergency Council #* believes it
to be an inevitable result of the growing intensity, speed
and mechanization of modern industry, and notes that
the accident rate follows cyclic fluctuations, being
higher in times of prosperity, when more unskilled and
inefficient workers are employed under speeded up
production,

Some observers hold that insurance against accidents
may tend to encourage an indifference to the accident
rate. Dr. E. W. Williamson *® of the Department of
Clinical Research of the American College of Surgeons
says of some employers:

“After securing insurance their sense of responsibility ceases
—the attitude toward compensation insurance is the same as
towards fire or life insurance—that is, they are insured and in
case disaster occurs the insurance company pays the damages.
This class assumes no responsibility in accident prevention or in
cooperating with the carrier in authorizing prompt and com-
petent medical service to injured employees. Even the explana-
tion to the employer that the amount of his premium is based
on the cost of carrying his insurance seems to have little
influence in increasing his interest in the problem.”

36. On_this increase see: American Labor Legislation Review, June,
1924, p. 180; Report Workmen’s Compensation Bureau of North bakot:.
1930, p. 6; Monthly Labor Review, May, 1932, p. 1086; Report State
Industrial i of Oklah 1927, p. $; American Engu‘n.eermg
Council, “Safety and Production,” 1928, pp. 2-S: Wilcox, F. M.; “Medi-
cal Care and Costs,” Safety Engineering, Feb, and March, 1930'hBul-
letin 511, U. S. Bureau of Labor Statistics, April, 1930, pp. 74-82; Hand-
hook of Labor Statistics, 1931, Bulletin 541, U. S. Bureau of Labor
Statistics, p. 299, et. seq.; National Industrial Conference Board, ““Work-
men's Compensation in New York State,” 1927, p[g. 179-195.

37. Safety and Production, 1928, p. 2; See also Downey, E. H.: Work-
men’s C(;m nscation. PP. 2-3]; g'larring!on, l')ham;‘l: Effects O‘d‘hge?r{:fthy":;f-
ration of the Coal-Mining Industry upon the Frequency an v
Aﬁcifg;l‘lsé‘.nunetin 536, % S. Bureau of Labor Statistics, April, 1931,
PP, -
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The investigation of the National Industrial Con-
ference Board led to the same conclusions.®® Edison L.
Bowers, in common with several other students, holds
that the low rate of compensation makes it at least
appear cheaper to pay insurance premiums than to
maintain adequate safety precautions. He* says:

“The principal reason why more money is not spent for
injury prevention is that the employer is not compelled to ‘do
it. If, in a given concern in a given period, there are lost
3 lives, 6 arms, 2 legs and 10 fingers, the cost to the employer,
as he incorrectly sees it, is not in excess of the amount of
the benefits paid to the injured persons, plus the operating costs
of insurance. Bluntly, it may be cheaper to pay $2,000 for an
arm than to prevent its loss. . . .

“The injury expense account is relatively small because injury
benefits are small. Injury benefits are small because human
beings are not rated at their true economic value. If industry
had to pay the actual loss caused by industrial injuries, the
safety problem would loom larger in the average company's
affairs; the tactics employed in preventing injuries would cor-
respond to the new importance of the enterprise. The program
for safety would be changed with the same regularity and
effectiveness which characterize the commercial advertisements
blazoned on thousands of bill-boards. It would not only be a
question of producing goods and selling them at a profit, but
of producing goods with an injury record sufficiently low to
make profits possible.”

Up to the present time the safety movement has been
largely dominated by the mechanical, legal, financial
and supervisory point of view. It sought first to make
the machine and the processes of production less
dangerous by guards and other safety devices and by
altering the processes of production. This was supple-
mented by legal regulations and then by factory orders
to be enforced by a combination of discipline, education
and propaganda. All these measures were reenforced
by the rather weak financial argument of expense to
the employer. This expense is varied acoording to the
accident rate by “schedule” and “experience” rating
of compensation insurance. Very little attention was
given to the human being who was being injured and

39, Workmen’s Compensation Prd:lan in New York State, 1927, p. 7.

40, Is it Safe to Work? 1930, 163. See also Woodbury, Robert
Morse: Workers Health and Safety: A Statistical P 1927, p. 34,
On effects of schedule rating see National Industrial ference Board:
Workmen’s Compensation Problem in New York State, 1927, p 144; oo
eﬁeﬁo;abovn' rules see Childs, L. H.: Rm mmbcnlo'
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whose actions, in a majority of cases were, in some way,
a causative factor of the accident. Recent more careful
analyses have revealed that accidents, even in modern
industry, are still largely personal and individual and
arise out of the physical and mental weaknesses and
defects of the human factor in industry.®

“Safely to perform their work,” says E. H. Downey,*?
“the operatives of a modern mill, mine or railway
should think consistently in those mechanical terms in
which the industrial process runs. They should
respond automatically to the most varied mechanical
exigencies and should be as insensible to fatigue and
as invariable in behavior as the machines they operate.
Human nature, inherited from uncounted generations
that knew not the machine, does not possess these attri-
butes in anything like the requisite degree. The com-
mon man is neither an automaton nor an animated slide
rule. His movements fall into a natural rhythm,
indeed, but the beat is both less rapid and more irreg-
ular than the motions of machines, with the conse-
quence that he fails to remove his hand before the die
descends or allows himself to be struck by the traveling
crane. It requires an appreciable time for the red light
or the warning gong to penetrate his consciousness, and
his response is apt to be tardy or in the wrong direction.
Fatigue, also, overcomes him, slowing his movements,
lengthening his reaction time and diminishing his
muscular accurracy, thereby trebly enhancing his
liability to accident.”

Because this change in point of view so greatly
affects medical relations of compensation, it deserves
further attention. The new attitude is summed up by
Dr. C. O. Sappington,*® director, Industrial Health
Division, National Safety Council, as follows: .

“If we take the trouble to study closely the e_volution of
accident prevention, there are two deductions which seem to
be plain:

“l. In former years, the greatest emphasis was placed on the
care and maintenance of equipment. .
“2. The tendency at present seems to be to shift the emphasis
from machines to men. The present trend also indicates that

41, International Labor Office, Encyclopedia of Hygiene, “Pathology
and Social Welfare,” val. 1, p. 1930.

42. Workmen's Compensation, 1924, p. 7.

43. National Safety News, January, 1931
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the part which human beings play in accidents will be more
emphasized in the future.” ’

Shifting of attention from machines and money to
human beings promises not only to transform the
whole technic of accident prevention but also to change.
fundamentally the position of the physician at the very
beginning of the compensation problem and to change
it in accordance with a trend that was already becoming
dominant in other stages of the treatment of that
problem.*¢

If, in spite of mass production, accidents are still
largely individual, effective prevention must also be
fundamentally individual and personal. Without in the
least belittling mechanical guarding, factory legislation
and safety regulation, it is now evident that such gen-
eralized social action in the prevention of accidents, like
the analogous social health measures, while of great
importance, leaves a wide field of individual treatment
untouched, in which the results of the application of
mass treatment are disappointing. For instance, it
was early discovered that new employees are much more
subject to accidents than old. An analysis of the acci-
dent figures of the iron and steel trades by the United
States Department of Labor showed that the annual
accident frequency for employees of less than six
months’ experience was almost three times that of
those with from three to five years'.*®

Physical and mental defects render certain workers
peculiarly susceptible to accidents.** “Quinby in report-
ing the absentee experience of the Hood Rubber Com-
pany, found that the accident rate was nine times as
great in women rated as third class by physical examina-
tion, compared with those in the first class. In men, the
third class showed nearly double the accident rate as the
second class. These findings were observed in spite

44. Hart E. Fisher, M.D., chief surgeon, Chicago Rapid Transit Com-
R M arial bhysicians -sod. Surpecas Maz. 128, ppe 56
Farmer, Eric: Recent Research into the Causes of Accidents, rmrnd
Industrial Hygiene, March, 1932, p. 86; The Organisation and Conduct of
a Plant Medical Department, Pennsylvania Journal of Medicine, February,
1929, p. 352. Fisher, Boyd: Mental Causes of Accidents, pasmm.

45. Bulletin 276, Unpited States Bureau of Labor Statistics, 1920,
P'm”kny&p"s.f '(':Ems. 1931 ocapis of Safan, ¥

% Sappington, ©. O.f Naticnal Salety News, April, 1928 See also
“Age Factor in Industrial Accidents,” Monthiy Review, October,
1932, pp. 844-345.
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of the precautionary measure of special placement of
third class persons in occupations involving low acci-
dent risk."”

Accident prevention under workmen’s compensation
seems to be evolving toward a situation where, without
any reduction of the legal, mechanical and supervisory
efforts to secure safety through mass action it is clear
that there is at least an equally large field of individual
personal activity where more fruitful results may be
expected. The latter field calls for close, continuous
sympathetic knowledge of the individual. It involves a
thorough physical examination for diagnosis and treat-
ment as well as for employment purposes. This exam-
ination, it would seem, might well be performed by the
employee’s family physician, who would naturally give
the necessary treatment. This would incidentally be
far more economical than the many repeated examina-
tions given by the physician of each plant where
employment is sought.

Such a plan involves several important changes in
present practices. It demands that the general prac-
titioner shall familiarize himself to some extent with the
physical and mental demands, and working conditions
in the occupational opportunities of his patients, some-
thing that modern medical practice is already beginning
to recognize as necessary for proper diagnosis and
treatment of industrial workers. It also would require
the personnel departments of industry in cooperation
with the plant medical adviser to prepare job analyses
for hiring that would give far more attention than at
present to the physical and mental qualifications. If
such a plan were worked out under the supervision of
the local medical society it might well be the beginning
of the closer cooperation of industrial and general
medicine that would, in turn, prove a starting point for
the solution of many other problems besides that of
accident prevention,



CHAPTER 1III

ADMINISTRATION—INSURANCE CARRIERS

The form of certain of the institutions through which
insurance is administered has had important effects on
medical relations. The most common type of admin-
istration, and the one toward which other forms seem
to be tending, is the commission. This is composed of
a varying number of members, usually appointed by
the governor, and frequently with little security of
tenure of office. In some states these members are
purely political employees, subject to all the defects
of the spoils system,*” Their duties differ from state
to state but commonly include passing on all claims
for compensation, fixing medical fees and supervising
insurance relations. Although almost every step in
the handling of compensation centers around medical
problems and depends on medical judgments, only a
single. state—Washington-—makes any legal provision
for a physician on any governing administrative body.

Compensation legislation always implies some form
of insurance and in many states such insurance is man-
datory. Since compensation makes all accidents
“arising out of and in the course of employment” com-
pensable according to a definite scale, thus removing
all the risks and uncertainties of litigation, the insurance
problem is greatly simplified in comparison with the
situation under the liability system.

The form, functions and activities of the insurance
carrier have a dominating influence on the operations
of the compensation system and have been especially
significant in medical relations, since the carriers usua_lly
assume or are granted most of the rights and duties
which the law vests with the employer. When the law
requires medical care of the employee by the employer,

47. In_Alsbama, Alaska, Kansas, Louisiana, New Hampshire, New
Mexico, Rhode Island, Tennessce and Wyoming, all or certain phases of
administration are assigned to courts, The duties of commissions have
been ized by Carl Hookstadt in Comparison of Workmen's Com-

nsation Insurance and AdministrationnBulletin 301, U. S.. Bureau of

bor Statistics, 1922, pp. 23-24; analysis of forms of organization may
be found in Bulletin 496, November, 1929.
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the responsibility for that care, with all the accompany-
ing powers and duties, are assumed by the carriers.

The carrier of insurance takes one of four forms:
(1) stock company; (2) mutual company, under which
may be included “reciprocal” or inter-insurance
exchanges; (3) a state fund, which may be “exclusive,”
permitting no other form of insurance except, in most
cases, self insurance, or ‘“‘competitive,” sharing the
field with other forms, or (4) a “self insurer,” which
the employer may become if he can show adequate
financial responsibility.

The forms of insurance existing in the different
states are shown in the accompanying table.*®

The stock companies were already in control of the
liability business and many of their clients under that
system were retained under compensation. They
claimed to monopolize the actuarial knowledge required
for compensation insurance, although it was quickly
discovered that liability experience was a poor guide
for compensation work and most of the tables actually
used were taken from European sources open to every-
one. Even these were soon found inapplicable to many
phases of American industrial and social conditions and
were gradually discarded in favor of accident tables
built on the basis of experience in various American
localities and industries.

The commercial insurance companies had perhaps the
largest and most efficient sales organization to be found
-in modern society, which was as capable of campaigning
for propaganda as selling insurance for profit. The
personal and financial relations of such an organization
can compel the placing of much insurance almost
regardless of cost. They had and still retain the
powerful backing of most banks and holding com-
panies, and of all insurance brokers, on whom the
decision as to the placing of most of the largest insur-
ance accounts rests.*®

They have vigorously, and their opponents say
wiciously, fought all efforts to establish either exclusive
or competitive state funds, publishing periodicals and

48, Adapted from Bulletin 541, U. S. Buresu of Labor Statistics,
September, 1931, p. 897.

49, Archer, W. C.: What Competitive Insurance Is, Bulletin 385, U. S.
Department Labor Statistics, May, 1925; also, Bulletin $11, 1930, p. 245,
for restrictions imposed by boldin panics, and for p nal and

. fipancial . influences.
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Compensation and Insurance Systems

Insurance Required in
A

- N
State Fund: Private Com-
State Exclusive or panies or Self
Competitive Insurance
Alabama ... Either
Alaska .... . e "
Arizona ......... R veve..  Competitive i
California ........ "
Colorado .........
Connecticut ...
Delaware ... “ee
District of Columbia
Georgia
Hawaii .
Idabo ....
Illinois
Indiana ....
Iowa ...
Kansas ...
Kentucky ..
Louisiana ..
Maine ....covviiininininn, .
Maryland .......coiann. . Competitive ”
Massachusetts ............. Private companies
Michigan ... Competitive Either
Minnesota ”
Missouri ...
Montana ...
Nebraska .. .. . .
Nevada ........ . . Exclusive
New Hampshire .

” ”

Competitive

Competitive

Self insurance

New Jersey .. Either
New Mexico . . »

New York ...covvvinninnnnnnnen .. Competitive *

North Carolina . Ceees *

North Dakota .... e Exclusive

Ohid weverinnnnnenns PN » Self insurance?
Oklahoma Either
Oregon .... . Exclusive

Pennsylvania . . Competitive ”
Philippine Islands . . "

Porto RicO c.ovvrerienaaenns .. Competitive ”

Rhode Island ....ovviniinnnnns e ' »

South Dakota «....vvenirenarienans ”
TENDESSEE vovvnvnr inncnnnnsosnanns Competitive? " R
Texas ..... . Private companies
Utah . Competitive Eil!-'ﬂ
Vermont ...... . .
Virginia ...... Ceerearaaeaee Exclusi

Washington  ......... N xclusive .

West Virginia ....ovovevenennnnnnes » Self insurance®
Wisconsin ..... . Either
Wyoming ..... Ceresseasiarananans Exclusive -

United States longshoremen’s act...

1. Employers accepting the act must furnish proof of solvency or give
bond; no other provision as to insurance.

2. Coal mining ounly.

3. Compulsory as to coal mining.
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maintaining extensive publicity organizations to circu-
late propaganda derogatory to such funds.*

The stock companies entered the field loaded with
the opprobrium of their previous operations under lia-
bility. Although one of the incentives to the establish-
ment of compensation was a desire to _get rid of the
influence of liability insurance companies, they domi-
nated much of the legislation and administration of
compensation.

The situation at the time of the adoption of com-
pensation legislation and the tactics of the stock com-
panies in New York State were duplicated almost
everywhere : %

“The competitive activities of the New York State Fund have
been attacked most violently by Mr. J. Scofield Rowe, vice
president of the Aetna Life Insurance Company, in letters
addressed to the governor of the state, and later reprinted, with
additional matter, in pamphlet form. Mr. Rowe refers to the
competition of the state fund as ‘the confiscation of an estab-
lished insurance clientage through legalized bribery.,” The
assumption on which Mr. Rowe proceeds is that the casualty
companies have a vested right to conduct the business of work-
men’s compensation insurance upon which the state may not
rightfully encroach. This cannot be conceded for a moment,
The historical fact is that the advocates and promoters of
workmen’s compensation legislation intended that this insurance
should be provided exclusively by state funds or state mutuals.
In fact, this legislation was bitterly opposed by the casualty
companies, and the latter by this course alone forfcited any
claim to be intrusted with the administration of insurance
under the compensation laws. The casualty companies secured
admission into this field only in the face of vigorous protests
on the part of labor and persons sincerely interested to secure
the best possible administration of compensation insurance.
The representation that the state funds are invading a field that
legitimately and rightfully belongs to the casualty companies is
sheer effrontery. It is rather the casualty companies that are
attempting to seize a business which was designed to be con-
ducted on a non-profit-taking basis. It cannot be held that the
presumption is in favor of stock-company administration of this

50. The Workmen's C ion Bulleti of such a
'-enodlul. Baldwin, F. S.: State Insurance Fund. Bnlldm 212, Burean

S. Labor Statistics, June. 1917 131-132.  Duf j.: Obio's
-!Peﬁena with ‘mte nsuran nmm: 210, U. S. Bumu of Labor
Satistics, May, 2743, For full discussion of forms of

rriers, see Bnllmn 21;’. of Labor S June, 1917

6&]73. and_Bulletin' $11, 1930 p. 197278,  See especially Final

the Joint llgul-uvc Committee oa Housing (New York),
Le;nlmve Documcm 48, 1913, pp. 77-87.

Bnldwm, S.: State Insurance Fund, Bulletin 212, U. 8. Bureaw
of leor tllutw‘, June, 1917, pp. 131-132; Bulletin 511, 1930, pp. 228
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new form of insurance simply because the companies possessed
a monopoly of insurance under the old liability régime. Com-
pensation insurance is essentially different from liability insur-
ance. As has been previously pointed out in this paper, it is
compulsory and collectivistic in character; a compensation
premium is in reality a tax, the proceeds of which are dis-
bursed under the supervision of a state commission for the
benefit of injured workers and their dependents, The state
fund stands for a system of direct collection and payment of
this tax, as opposed to the wasteful method of farming out,
represented by stock-company administration of insurance in
this field. The alleged vested interest of the old-line companies
in this business cannot be recognized as paramount to the
plain interests of employers and employees at large which
should always control legislation with respect to compensation
insurance.” '

The defenders of state funds maintained that a legal
compulsory assessment on employers to provide com-
pensation to injured workers was in the nature of a
tax and that to permit the diversion of any portion of
that tax to the pockets of insurance companies was as
unjust as would be a similar diversion of taxes for
education or public protection. “We are inclined to
forget,” said Carl Hookstadt,’? “that a compensation
law is a workmen’s compensation law. It is not an
employers’ compensation law, nor a physicians’ com-
pensation law, nor an insurance companies’ compensa-
tion law, nor a compensation law for the benefit of
those who administer the law. It is for the employee,
and the interest of every one else should be sub-
ordinated.” .

When the actual distribution of the sums collected is
examined, there is much evidence to indicate that com-
pensation laws, as administered today, are almost as
much directed to the support of insurance companies
as to the relief of injured workers. The authority
just quoted gives a comparison of the cost of insuring
in the various forms of carriers: ®*

“The average expense ratio of stock companies is approxi-
mately 38 per cent; of mutual companies, about 20 per cent;_of
competitive state funds, about 10.6 per cent; an_d of exclusive
state funds, about 4 per cent. Under an exclusive state fund,
therefore, the cost to employers would be 30 per cent less than
under stock insurance and 16 per cent less than under mutual
insurance. The total saving to insured employers of the United

. in 281, U. S. B u of Labor Statistics, June, 1921, p. 188.
3 Puetin O Uo S Buread of Labor Statistics, April, 1922, » 21.



42

States, if all were insured in exclusive state funds, would be
over $30,000,000 annually.”

The ten years since the foregoing statement was
made has not altered the situation in favor of the
stock companies. On the contrary, it has stablized
the additional costs at a somewhat higher level while
recently published reports seem to indicate that expe-
rience has enabled the state funds to reduce further
their cost of operation. Most states give the com-
pensation commission power to adjust rates, and an
agreement which is now standard throughout most of
the United States permits 41.5 per cent of the
premiums collected by the companies to go for expense.
This is divided as follows: acquisition costs, 17.5 per
cent; claim adjustments, 8 per cent; auditing of pay-
rolls, 2 per cent; inspection, presumably for safety
work, 2.5 per cent; taxes (one half of federal tax),
4 per cent; and general or administrative expenses,
7.5 per cent.®

As a matter of fact, in many states the stock com-
panies succeed in retaining more than this 41 per cent,**
which means that about 42 per cent of all the funds
raised for compensation purposes, when the insurance
is carried by stock companies, goes to pay the expenses
and- profits of such companies. To be sure, all the
spokesmen for the companies deny that any profits are
obtained from compensation business.®®

54. Hulvey, Charles H., and Wandel, William H.: Workmen's Com-
pensation and Auto Liability Insurance in Virginia, 1931 K_ 8.
55, Hulvey and Wandel: Workmen’s Compensation and Auto Liability
Ingurance in Virginia, pp. 56-67. Report of the Insurance Commussioner
on the Investigation of the Workmen's Compensation Act of Maine, 1930,
pp. 19-22. A statement of George S. Van Schaick, New York state
superintendent of insurance, reported in the U. S. Daily, Sept. 30, 1932,
says: “While the new schedule of rates was calculated on the basis of »
customary 40 per cent loading for exp of and adjomt-
ment of claims, acquisition and field supervision, general administration,
inspection, rating and taxes, it was found that those companics operating
on a non-participating basis and writing the p: nderance of 8
actually incurred during the year 1931 an expense ratio of 454 per cent.
56. F. Highland Burms, before the American College of Physicians and
Surgeons (Rz:pm':I Symposium snd Surveys, p. 38), says: “In making the
rates, we are allowed factors for the compensation payments, medical
P , and the exp of ing busi on the books and adminis-
teri:g!ei(:. Not one‘hgent is allowed for pfoﬁh: The only uﬁt‘:e“:'r;
sup| to get is interest earnings on the reserve we bave
for ,'eg" and id josses, I assure you that in the past
ten years the companies’ losses in the field of workmen's compensation
have been very great. It may very readily be asked, if this is so, why do
the companies continue to write it? For several reasons, one being the
bope that the situation will improve, which it has done i the past two
years, and another the realization that if it is given up the tremendous
organizations the ies have to handle this b built up at grest
expense of effort and money, would bave to be scrapped, so with the
e{ookingbthenntyurwbnngmm

timism of youth we are
”r;wnd for our efforta.”
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This claim becomes a heavy indictment of the
efficiency of such companies when it is noted that the
combined percentage allowed for claim adjustments,
auditing, inspection and general administration is 20
per cent, and that all of these functions are performed
by many state funds under the supposedly inefficient
management of governmental bodies for about one-
half that percentage. There is no dispute of these
figures. They are defended as the necessary cost of
competition in compensation insurance. The charge of
17.5 per cent for “acquisition cost” is to meet the
expense of soliciting accounts and is not permitted to
mutuals or state funds, But compensation insurance
is compulsory and no amount of sales effort can change
the amount written—it can only decide who will
write it.5

The state funds suffer under many handicaps from
which the insurance companies are free. In most states
they are forbidden to spend any money for acquisition,
and in the others they can do little more than circu-
larize employers on the advantages the state fund can
offer, The Arizona Fund reports: %

“, . . It must be kept in mind that our entire business, with
the exception of the non-competitive civic classifications, has
been gained without affirmative effort on our part or personal
solicitation of any kind. There are several hundred solicitors
for the private insurance companies in Arizona who receive
substantial commissions on policies obtained and are therefore
keenly interested in the development of their business. Never-
theless the Fund is the largest underwriter of compensation in
Arizona, and the total of our underwritings, exclusive of the
self-rating and civic classifications, amounts to more than 40
per cent of the total of all competing companies for the current
year.”

State funds are further handicapped in most com-
petitive states by a requirement that they quote the
same rates as the private companies for the original
underwriting, and then return the amounts saved as
“dividends” at the end of the year. The insurance
companies have fought bitterly any legislation to permit
competitive state funds to quote original rates that
would show clearly their economy of operation and
E.sr’.‘wffﬁﬁe°§r$‘ii'§§“§'§3 Gompensato b e Sais, e 31 Dowaer,

.z Work Accident Indemnity in Iowa, 1912, pp. 64-67.
58, Report Industrial Commission of Arizona, 1927, p. S.
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abolish this cumbersome and wasteful system of collect-
ing, retaining for a year and then repaying such large
sums.*®

There are constant charges and countercharges
among the insurance companies themselves that rates
are being secretly cut, that secret rebates are granted
on compensation insurance, to secure other profitable
lines controlled by the same employer and that state
laws and regulations are constantly violated.*

The additional expense is defended on the ground
that the stock companies give greater service to the
employers. Leaving aside the question of whether
compensation contributions are collected to supply
service to employers, it must be recognized that the
insurance companies were the pioneers in urging safety
measures and in assisting employers to introduce safety
practices. The companies cannot be blamed because
these measures did not produce the expected results.
The methods urged were the ones most generally
approved at the time.®

In the beginning, the state funds showed many of
the weaknesses that might be expected of a political
experiment in so new and extensive a field. They made
costly mistakes in financing although, to quote Carl
Hookstadt °* again, “Thus far no injured workman has
lost his compensation because of the insolvency of state
insurance funds, nor has any large mutual company
become insolvent. On the other hand, there have been
several disastrous failures of private stock companies
during the last three or four years. These failures have
resulted in hundreds of thousands of dollars in unpaid
claims,” .

Perhaps the sharpest and at the same time the fairest
criticism of the defects of the state funds in the first
decade of their operation is made by E. H. Downey,
who is by no means antagonistic to such funds. He**
says: .

“The extreme showing of economy made by many American
state funds has been secured at some sacrifice of efficiency.
Salaries are too low to retain competent employees, the staffs

s8: Bt Wk s Comperauton: Shustian Weeky Under
writer, Sept. 21, 1929, pp. 631-634.  Final Report Joint Legislative Com-
mittee on Housing, New York Legislative Document 48, 1923, o 78.

61. Hookstadt, Carl: Comparison of Workmen's Compensation Insur-
ance and Administration, Bull. 301, U. S. Bureau of Statistice,
1925: %u}l%tin 301, April, 1922, p. 21. i
63. Workmen’s Compensation, 1924, pp. 99-105, passim.
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are too small for the work to be done, claim-payments are
needlessly delayed, accident prevention is neglected and statis-
tical information of great social value is withheld. But a really
efficient administration of a large insurance monopoly would
certainly not cost more than 10 or 15 per cent of benefits under
an adequate scale. . .

“Public officials charged with the administration of a work-
man's insurance fund might be expected to apply the law in a
liberal spirit and to make prompt payment a point of con-
science. In actual performance, however, there is little to
choose in these respects between state and private insurance.
Illiberal settlements, narrow definitions of industrial injury and
the denial of compensation on technical grounds appear to be
as prevalent in Washington and West Virginia as in New
Jersey and Alabama. The adjustment of claims is as disgrace-
fully tardy in Ohio as in Pennsylvania. The actual administra-
tions of state funds are too apt to regard themselves as trustees
for the insurants rather than the beneficiaries and to look to
low premium rates rather than liberal settlements as the goal
of endeavor. Claim adjusters, by whomever employed, and
whatever their antecedents, take to claim shaving as sparks fly
upward. . .

“In risk classification, in rate making, and in accident pre-
vention the monopolistic state funds have made little use of
their rich opportunities. The rate manuals of Ohio, Washing-
ton and West Virginia—to cite only conspicuous examples—are
full of arbitrary groupings, minute subdivisions of a single
industry and unwarranted discriminations between establish-
ments of identical hazard.”

So far as financial administration is concerned, nearly
all of the state funds seem to have reached an extremely
satisfactory stage. Even their most hostile rivals have
ceased to circulate rumors of their approaching bank-
ruptcy, and their cost of administration has probably
reached as low a point as and in some cases even a
lower point than is consistent with efficiency. The
tharge on the premiums for the cost of administration
varies from nothing in Nevada, where the interest on
the investment of the surplus meets all charges,® to
from 10 to 15 per cent in a few of the funds.

In the beginning, some of the Ohio employers were
hostile to the exclusive state fund,®® but in February

64. The Monthly Labor Review, June, 1929, p. 143, quotes the report
of the Nevada Industrial Commission as reporting that “every dollar of
premiums collected from employers is available for the payment of injured
employees, as the earning from our invested reserves exceed our adminis-
trative expense by approximately $25,000 per year.”

65. See “Study of Workmen's Compensation Insurance Laws and
ervices——M. ly or ition,” Report of Committee of Cincinnati
Chamber of Commerce, 1923.
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1932 the Ohio Manufacturers Association adopted a
platform, one plank of which said “We believe that
by the present arrangement a larger portion of the Ohio
manufacturer’s dollar goes directly to relief than any-
where else in the United States.”

This financial advantage is at last resulting in a
steady growth of competitive state funds in spite of
the sales methods and hostile propaganda of the stock
companies. Yet that hostility has been sufficiently effec-
tive to prevent the establishment in recent years of
state funds in states in which they were not originally
created.®®

On the other hand, every province in Canada, with
the single exception of the Yukon Territory, has
adopted the exclusive fund plan.®'

State funds have been hampered in administration by
the fact that they are compelled to accept all risks, while
stock companies may select the most desirable, by their
inability to employ salesmen, by the prejudice against
state operation which is constantly fanned by propa-
ganda addressed to employers, by their inability to
handle other lines of insurance for the employers and,
finally, at least in their early years, by their lack of a
trained staff.*s

While it is impossible to generalize, without warn-
ing that there are exceptions, most of the state funds
are now giving more attention to accident prevention.*®
There would also seem to be a growing realization on
the part of some state funds of the importance of medi-
cal care and the necessity of establishing better relations
with the medical profession.™

The mutual insurance companies are associations of
employers, formed on a “no profit” basis to enable a
number of firms, often in the same line of business, to
share their risks. Mutual associations, like the state
funds, represent an effort to escape the excessive

O oo ol Gaches Adopts Excisive. Siate Fund, Ameri
g5 LA oy T 3L v, 2028 K Do
Preventing Accidents, Bulletia 435, U. S. Bureaw of Labor Statistics,

175-180. .
PPes. Stewart, Ethelbert: Bulletin $36, U. S. Bureau of Labor Statistics,
April, 1931, p. 113, ]

69. Report Industrial Commission of Arizons, 1929, p. 3. Report of
Department of Industrial Relations of California, 1927-1930, pp. 4343
Report Industrial Commission of New Yark, 1930, p. 9.

70. Arizona and California Reporta®
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charges of the stock companies, and their rates are
usually from 10 to 15 per cent lower than those charged
by such companies.™

The following description of events in Wisconsin
could be paralleled in many other states: *?

“When our Wisconsin compensation law went into effect in
September, 1911, we found these companies in combination,
issuing a rate book identical in language except the title-page.
The rates were preceded by an analysis of the law false in
nearly every conclusion; so much so, that the insurance commis-
sioner ordered it withdrawn. These rates were twice as high
for compensation as for liability. The rates remained unchanged
until February of this year. It was certain that these com-
panies would write no compensation insurance under such rates
and they did not. Had we been dependent upon them for
insurance, no employer requiring insurance would have elected
to go under the act. But the act provided for the organization
of mutual companies and one such organized and began busi-
ness concurrently with the act. This company wrote compensa-
tion only. It did a large and completely successful business. It
charged but 40 per cent of the old line rates, which rate proved
ample. In the meantime the casualty companies prophesied
the failure of the act. They fought it boldly and openly at
first, and covertly and unfairly later on.”

“Self insurers” are always large firms whose financial
resources enable them to give security for their ability
to meet expected losses. They generally have plant
medical services and claim to be more generous than
the law requires in granting both cash and medical
benefits. The medical side of their work has given
rise to important developments that will be treated later.
Self insurers have been frequently criticized for using
the threat of discharge to prevent their employees from
taking advantage of compensation rights, and also for
the prejudicial character of the evidence given by their
medical staff in compensation cases.™ .

The financial difference in the operation of the dif-
ferent forms of insurance carriers deserves the empha-
sis that has been placed on it because it is difficult to

71. Report of the Insurance Commissioner on the Investigation of the
Workmen's Compensation Act of Maine, 1930, pp. 15-17.
72. Crownhart, Charles W.: American Legislation Review, June, 1913,
268. See also, Blanchard, Ralph H.: Liability and Compensation
Y;nsura_nce,rwl?‘ 'S lsi. First Qua;légxamal Report Workmen's Com-
lab PP. A

73. Report Industrial C ission of Mi ta, 1929-1930, p. 25.
McShan:?oo. ;.:us l}nder What Conditions Should the Self-Insuring
Privilege Be Granted, If at All? Bulletin 432, U. S. Bureas of Lahor
Statistics, pp. 172-181.
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find any other phase of their relations to compensation
where the difference is of great importance. The
domination of the stock companies over the entire
situation was so great that they established a pattern
of administration for all other forms of insurance.
Although at the time of their establishment much was
said about the decreased cost of administration of state
funds making possible more liberal compensation, better
medical care and greater safety efforts, it is hard to
find any general signs of superiority on the part of
such funds in these respects. States with exclusive or
competitive state funds have no higher compensation
schedules on the average than those having only stock
company carriers. The state funds, in their defense
propaganda, stress their savings in premiums, seeming
to hold that compensation is for the benefit of employ-
ers, while stock companies take the same attitude—after
seeing that premiums are sufficiently high to compensate
the companies.

The efforts of some claim adjusters to prevent legal
compensation reaching the injured workers sometimes
exceeds even the limits of criminal law. In New York
State, insurance companies continuously underpaid
claimants until the total of such reductions reached
$5,700,000. The adjusters of the New York State
Fund followed this example to the extent of about
$50,000, for which several of them were indicted, which
ended the practice.”

In Montana there is an opportunity to compare the
operations of self insurance, stock companies and a state
fund as to amount of compensation paid. According
to the Report of the State Industrial Accident Board,™
during the fifteen years from 1915 to 1930 the self
insurers paid an average of $60.18 per compensation
case, the private companies $27.51, and the state fund
$7241,

Nor can it be claimed that medical relations are either
better or worse under state funds. In Ohio the state
medical society has expressed itself as well satisfied
with the medical relations with an exclusive state fund,
but there are other states with such funds where the

74. Dawson, Miles M.: State Accident Insurance in America 8 Demon-
strated Success, American Labor Legislation Review, March, 1920, p. 12.
For similar tactics by stock companies in 1llinois, sce Hookstadt, Carl:
Comparison of Workmen’s Comp 1 and
U. S. Bureau of Labor Statistics, Bulletin 301, pp. 16-17.

75. Report Industrial Accident Board, of Montasa, 1930, pp- 23-24.
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worst features of contract practice predominates, while
some state medical societies have made satisfactory rela-
tions with systems having only stock or mutual com-
panies.

The California physicians fought the proposal to
make the state fund exclusive on the ground that, of
the $11,000,000 of premiums which the competitive
state fund had been able to refund to employers because
of greater economy of administration: ™

“A substantial amount of this profit has been made by paying
a ridiculous minimum for physicians' services and by grinding
down payments for hospital service far below the cost of
rendering it, so that some of the hospital’s service must be
made up by private or organized philanthropy.”

Missouri physicians also opposed a referendum to
create an exclusive state fund.

The fact is that methods of administration, like the
original legislation, depend far more on the continuous
intelligent application of pressure by the interests
involved than on differences in laws and administrative
forms. Employers and insurance companies have been
continuously alive to their interests and skilful in press-
ing them, The physicians have shown less capacity to
protect their interests and have suffered the conse-
quences of that incapacity. ‘

76. Editorial, California and Western Medicine, February, 1927, p. 217.

‘The Report of the Committee on Industrial Medicine, to the Council Cali-
fornia Medical Association, typewritten, pp. 3-4, elaborate these charges.




CHAPTER 1V

GROWTH IN PROVISIONS FOR
MEDICAL CARE

Compensation systems, like other social institutions,
were born out of previously existing institutions and
are constantly adjusting themselves to meet the strains
and stresses of the social environment in which they
function, The present situation is the result of such
adjustments during the last twenty years. Changes
proceed from various sources. Few state legislatures
adjourn without considering a number of amendments
to compensation legislation. The commissions that
interpret this legislation make new regulations con-
stantly. Both the laws and the regulations are the
basis of appeals to various courts, whose decisions bring
other changes.

Analysis of these changes shows that there are cer-
tain very clear and general lines of evolution, the
principal ones of which are as follows: ™

1. A steady increase in the amount of cash com-
pensation granted. This includes increases in the
percentage of wages used as the base for calculating
compensation, in the maximum wages which the law
fixes as such a base, and in the schedule of compen-
sation.

2. A decrease in the length of the “waiting period”
after an accident, during which no compensation is
paid but during which medical aid is almost always
granted.

3. An increase in the scope of coverage either in tl}e
number and character of the industries included or in
the nature of injuries compensated—such, for example,
as occupational diseases.

4. A continuous increase in the amount of time and
money authorized for medical care, which in a majonty
of the jurisdictions is now practically unlimited.”
T i e e £ T Bl (YRl
tion sce Dwan, Ralph H.: Workmen's Compensation, 2nd the Conf and:
o e s, 1931, Bulletin 541, U. S. Bureau of Labor
Statistics, p. 907. e 4k dix A

78. Medical are in app
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Due to the lack of influence, in the formative stage,
of the workers for whom the law was designed, and of
the physicians on whom so much of its operation
depends, compensation and medical benefits were both
ridiculously inadequate. A study of the table showing
medical benefits reveals the fact that in the early
stage of compensation, 22 states limited medical care
to a period of 30 days or less and that 24 permitted no
more than $100 to be expended for this service. Five
of these either gave no medical care whatever or only
a funeral allowance to living dependents.™

Downey * has pointed out the close and causal con-
nection between low compensation and limited medical
benefits:

“The niggardly limits upon medical aid so prevalent in
American compensation acts are, in fact, corollary to inadequate
pecuniary benefits. When the price of a hand is set at $2,000
there is no great incentive to employ the best that modern
surgery has to offer. But if compensation for the loss of a
hand were a life pension at one-half of wages, neither
employers nor insurance carriers would stint their efforts to
save the industrial use of a threatened member. Given an
appropriate scale of indemnity for death and permanent
disability and no objection will anywhere be raised to unlimited
medical benefits. ..

“For inadequate death and disability benefits there is at least
the excuse of low cost to employers, but for the insufficient
medical, surgical and hospital care even this pretext fails. The
cost of unlimited therapeutic relief is, in per cent of payroll, a
bagatelle. Yet it is in their medical provisions that the Ameri-
can compensation laws are most absurdly deficient . .
The effect of the niggardly medical limitations in our com-
pensation acts is to deprive thousands of injured workmen of
that therapeutic care which would prevent permanent disability
and to throw tens of thousands into charity wards and free
clinics.”

Belated recognition of the fact that the greatest boon
that can be conferred on the worker is not to hand him
a meager cash stipend while he is disabled, but to
restore him as quickly and fully as possible to a condi-
tion of health and productive employment, has led to
rapid extension of the limits of medical care. At the

illi . H i ospital Fees
uﬁ;,s‘&;.';.‘?u‘f‘l“’c‘::“mf;aﬁ' nﬁfﬁ?‘zm‘f"s.“ﬁ’ur}:m"a Labor
Statistics, June, 1917, p. 294, Mecker, Royal, pp. 94-95; Handbook of
Labor Statistics, Bulletin 541, September, 1931, pp.

906-907.
80. Downey, E. H.: Work Accident Indemnity in Iows, 1912, pp. 59
and 132.
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present time (1932) fifteen of the jurisdictions (state,
federal and possessions) give unlimited medical service,
and in several others the limits have been so extended
or made flexible through commission action as to be
practically unlimited.

Within recent years this tendency to expend money
on physical resteration has possibly proceeded at an
even more rapid rate than the liberalization of benefit
for financial care. Ethelbert Stewart, Commissioner
of the United States Bureau of Labor Statistics, stated
in April, 1931, that, “through the workmen’s compensa-
tion commissions of the United States, we pay the
physicians and hospitals $72,000,000 a year.” He®
comments further on the relative increase of medical
and compensation payments:

“When we began the administration of workmen’s compen-
sation laws, the relation of doctors’ bills to compensation, or
to the amount that the injured workman got, was 5 per cent.
Today it is 35 per cent and in temporary cases it ranges from
50 to 75 per cent of the amount that the injured workman
gets.”

The interests of employers and insurance companies
have led them to take an antagonistic attitude toward
this increase of medical care. Almost automatically
they react against any increase in payments. “The
only real opposition to the liberalization of the com-
pensation laws has come from the private insurance
companies. Naturally a liberalization of the law cuts
into their profits.” 82

This attitude is stated clearly by one of their own
spokesmen ®® in commenting on recent developments in
New York State:

“The employer . . . has been amazed and more thax.l a
little bit startled—by the tremendous increase in thg medical
and hospital costs under the Workmen’s Compensation Law,
and is wondering just where they are to stop—if they are to
stop. He is alarmed when he discovers that the medical losses
incurred in 1928 (the last year for which complete figures are

81. Stewart, Ethelbert: Bulletin 526, United States Bureau of Labor
Statistics, April, 1931, pp. 33 and 74. See pp. 97 for actual figures.

82. Campaign for a New Compensation Law in Rhode Island, Amencu;
1 5: islation TReview. Dgccmbeﬁedlﬁfls, Sp. . 2'97. Josrr:cjed'}:g;.esiousgn?e

egates, ennessee tate 1C ociety, -
Medical JAssociation, A rill. 1929, p. 490; Journal Iowa State Medical
Society, July, 1929, p. 341, . .

83. Daly, Mark A. (general secretary, Associated Industries of New
York): B’l‘xlleti; of thegle\sodation of Casualty and Surety Executives,
November, 1931, p. 2.




54

available) have increased more than 500 per cent over the
same losses in 1919, when the law was amended to remove the
sixty day limit. In 1919 there were 2,219,100 employees covered
by the law and the incurred medical costs were $3,414,225; in
1928 there were 2,930,353 employees covered and the medical
costs were $9,731,081. You'll note that the number of employees
increased only 32 per cent while the medical costs increased
185 per cent. The employer cannot find any satisfactory
explanation for such a difference. . . . So he asks me

. why it is so, and I have no answer except the cbvious
one—that the doctors and the hospitals are charging more
for their services now, proportionally, than they did in 1919,
that the administration of the law has been disproportionately
‘liberalized’.”

Within recent years even employers and insurance
companies have begun to look on the medical relief in
quite a different manner from what they did at the
beginning. The steady increase in compensation bene-
fits, making medical neglect far more expensive, may
have been one of the influences responsible for this
change in outlook. At any rate there is now a decided
inclination to favor thorough and competent medical
care, although the effort to beat down the compensation
to physicians, surgeons and hospitals, and the devices
created for this purpose frequently defeat the objective.

Gradually a far more fundamental conception of the
place of medical care in compensation has begun to
gain public recognition and to find expression in legis-
lation and administrative activities. When all the
functions at the various stages of compensation are
examined, it becomes evident that such care is by all
odds the most important feature of the whole com-
pensation situation, thus furnishing another illustration
of the stone that was rejected becoming the cornerstone
of the whole vast structure. .

We have already seen that the failure of the accident
prevention program to reach its high expectations was
due in no small part to focusing attention on mechani-
cal, financial and disciplinary measures to the neglect
of medical control of individual physical and mental
adjustments to the productive process. .

When the accident takes place, the first person in
the compensation system to come in contact with the
victim is the physician. The character of the treat-
ment he gives and the response of the patient to that
treatment, often largely determined by his confidence
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in the skill of the practitioner, are the decisive factors
in all succeeding steps in compensation. If the injury
is slight and properly treated, this is the first and the
last step. The injured worker is returned to work
during the “waiting period” and the only assistance
received is the medical attendance.

Owing to the tendency to overlook all features not
affecting the financial and insurance side of compensa-
tion, little notice has been taken of the fact that the
overwhelming majority of accidents come within this
waiting period ® and consequently receive only medical
relief. The investigations of the National Industrial
Conference Board ® showed that, in 1920, only 2.86
per cent of the injuries received were of such severity
as to require the payment of compensation benefits,
while a later investigation reduced this figure to 2.54
per cent. By 1930 it had been reduced to 1.55 per cent.

These figures are based on reports from the firms
associated with the National Industrial Conference
Board, which employ between 600,000 and 1,000,000
employees, varying each year. These reports are usu-
ally accepted as more complete and accurate than the
more extensive tables whose reliability has already been
discussed. If these figures are taken as a fair sample
of the general accident situation, one cannot avoid the
startling conclusion that excessive stress on the cash
payments for disability of compensation has led to bas-
ing the entire structure of administration on only 1.55
per cent of the accident base. Such a building plan
naturally has given the completed structure a badly
unbalanced appearance.

It must be remembered that of these 98.45 per cent
who do not come within the scope of the financial pro-
visions of the compensation law, a large number
received medical care within the provisions of that law.
Yet even for this care the conditions of practice are
determined largely with regard to protection of the
financial interests of those who pay out cash compensa-
tion to the 1.55 per cent. Certainly the vast majority
of these accidents are very slight, usually calling for
little more than “first aid,” but every industrial practi-
e Sy e ot g P o ane wiek 4a tway en days: in
two, two weeks, and in one, thirty days.

85, Medical Care of Industrial Workers, 1926, p. 40, and edition of
.1931,.p. 81,
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tioner has learned that neglect of such minor injuries
is a prolific cause of serious after-effects.

Consider next the treatment of the fraction entitled
to compensation. Compensation rates are classified
according to the degree of injury, as follows: death,
permanent total disability, permanent partial, temporary
total, temporary partial and medical but noncompensa-
ble. The noncompensable has just been considered, but
it should be added that if only those accidents which
involve “time lost” and a compensation claim are
reported, which is the practice of most commissions,
this noncompensable classification contains about half
the cases. In Virginia, for example, 47 per cent of
the “temporary total” injuries recovered within the
seven day waiting period and did not, therefore, come
within the scope of the financial features of compensa-
tion.** What effect this waiting period may have on
the cash payments was seen when New York reduced
the period from fourteen to seven days and the pay-
ments increased one million dollars the next year.

All these basic classifications are based on medical
judgments, as are also the multitude of individual sub-
classifications within these basic ones, which form the
elaborate schedules of compensation. Unfortunately,
owing to the complete lack of medical cooperation in
the formative stages of compensation legislation, these
schedules were usually drawn up by laymen without

rofessional advice. e result would be ludicrous if
it were not the basis on which dismembered human
beings are compensated. Fingers, hands, feet and limbs
are located and described in ways that no anatomist
would recognize and so that their loss is a wholly dif-
ferent injury in one state from what it is in another:*’

*The anatomic boundaries of different parts of the extremities
vary in the laws of different states. In some states the hand
ends at the wrist, in others it includes all tissue to the elbow.
In like manner the foot varies from ankle to knee. Limitatior'u
of the arm are naturally dependent upon those for the hand, in
some states the arm extending to the elbow, in others including
all tissue to the wrist. The leg may include tissue only to
the knee, or it may extend to the ankle. In several of the states

P M Mty i bl Compensation sad A )
tlity ln Virginia, 1931, p . . .
8. National r‘ndunrid Conference Board: Workmen's Compensstion
Acts in the United Stateo—the Medical Aspect, 1923, p. 101. On page
102 is a complete table showing by states such smatnmic variations in
legal provisions for dismemberment under workmen's compensation laws.
Sce alss Kemsler, Heary M.t Accidental Injuries, 1931, pp 3843,
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compensation varies for loss of different parts of a member. In
two states, Jaws contain the provision that amputation between
two joints shall be estimated as amputation at the joint nearest
to the point of amputation. Amputations between the knee and
hip are excluded from this provision. In only one state, West
Virginia, is the complete anatomic classification of hand, fore-
arm, arm, foot, leg and thigh recognized in the law.”

On this foundation of an anatomy, which he certainly
never learned in any medical school, the physician is
compelled to make his judgments as to the injury suf-
fered. His work is rendered more difhcult by legal
definitions of accident and disease that are also at vari-
ance with scientific accuracy. The original definition
of an accident by the English courts has been modified
by later decisions until it has been held to consist of
three components: “a sudden occurrence, producing a
quick result, and coming from without.” Of the difh-
culties of applying this definition in medical practice,
Dr. Henry H. Kessler ** says:

“To the surgeon the definition of sequence of (1) sudden
occurrence, (2) prompt result, and (3) occurring from without,
is incompatible with his knowledge of pathology and makes
it difficult for him to render an opinion. The framers of the
above legal definition apparently had in mind trauma of a
mechanical nature only, not realizing that there are other
agents, such as chemical, bacterial and thermal, whose action
and effects would not come within the meaning of the definition.
The time and manner of action of bacterial agents, for
example, depend upon the virulence of the organism and upen
the resistance of the host. There may be, however, a com-
bination of mechanical trauma and bacterial invasion, as in
traumatic pneumonia following fractured ribs. Here there
would be no argument about the definition, as mechanical
trauma with its sequelae would be present, namely, the lacera-
tion of the lung by the rib fragment producing an avenue for
the invasion by bacteria and at the same time causing a
lowering of the patient's resistance.

“The word ‘sudden’ in the definition is also open to criticism
unless it is understood to include the cumulative effect of
sudden happenings, individual effects of which are of no con-
sequence, such as beat elbow and peuritis which results from
the constant vibration of a power press. .

“The third part of the definition, ‘occurring from without’
presumes an external cause as the origin of the injury. This
is, however, incompatible even with forms of mechanical
trauma, as force may not only be direct (from outside) but also

88, Kessler, Henry H.: Accidental Injuries, 1931 pp 2536
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indirect from within, as in muscular strains from lifting.
Consequently, whether or not an injury or accident is to be
construed as compensable within the meaning of the act will
depend in a great measure on the elastic interpretation placed
on the definition of ‘an accident’.”

This continuous conflict between lay legal and finan-
cial definitions of pathologic conditions and the conclu-
sions of science appears again and again. Practically
all compensation jurisdictions recognize and compen-
sate and, therefore, require the physician or surgeon to
diagnose, certify to the existence of, and determine the
extent of the disability caused by traumatic hernia,
arthritis and neurosis, although the consensus of med-
ical opinion is that there is considerable doubt as to
whether there is any genuine pathologic condition that
can properly be described by these terms.*®

These legislative enactments and administrative inter-
pretations contrary to anatomic and physiologic facts
were then given further validity by court action. The
Wisconsin Supreme Court, in the case of James
McCarthy v. Industrial Commission, decided Nov. 8,
1927, made the members of the Wisconsin Industrial
Commission medical experts by court decision. The
Court said: *

“In this case the trial judge apparently accorded the testimony
of these physicians full faith and value. But it does not follow
that the Industrial Commission attached any such weight to
their testimony nor do we think they were bound to do so. If
the testimony of these witnesses was contrary to their own
expert knowledge upon the subject, they were at liberty to
disregard it.”

The California Industrial Accident Commission did
not wait for the action of the courts to make its mem-
bers superior judges of medical facts to those who had
spent several years in a medical college. The commis-
sion announced in its annual report of 1927:°

“For many years it has been the unchanging opinion of the

medical profession that hernias are not of traumatic origin in
the sense that they are rarely the result of a single strain or

89. Kessler: Accidental Injuries, 199 125, 400. Bulletin 564, U. 8.
Department of Labor Statistics, April, 1932, pp. 137-158, Slater, B. J.:
New York State Journal of Medicine, February, 1930, p. 205, Klika v.
Independent School District No. 79 (Minnesota) N. W. R. 30 presents
a legal decision deﬁnitel{ brushing aside medical scientific conclusions
in regard to hernia to lish a legal defi for P purposes.

90, Wi in Labor Statistics, May 30, 1929, p. J.

91. California and Western Medicine, April, 1927, p. 496.
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injury but, rather, are caused by the successive strains to
which the physical body is subjected in the ordinary course of
living. Within the last two years the Commission, with its
experience acquired in this field, reached the conclusion that
the medical profession was not entirely correct in its position
on this question.”

Here we have the creation of symptoms of disease
by court decisions and administrative action which at
the same time confers superior medical knowledge on
lay commissioners without subjecting them to the neces-
sity of earning a diploma or passing an examination.

Notwithstanding these unscientific classifications and
decisions, the physician practicing under compensation
is required to assume the task of making judgments as
to injuries on human beings who are really constructed
according to the anatomy and obey the laws of physiol-
ogy which have been so lightly set aside by legislators,
courts and administrators. The physician is the one
who makes the judgments and fits the individual case
to these unscientific schedules and regulations. Once
that is done, little remains except the clerical and
administrative work of selecting the amount of com-
pensation awarded by the schedule, adjusting disputes
and paying the award to the injured employee.

The recent and rapidly growing movement to include
occupational disease within the scope of compensation
is adding to the functions of the physician.”

“The responsibility for the arbitration of awards of com-
pensation for occupational disease rests for the most part upon
the medical adviser. The referee and commissioner look to
him for a correct and intelligent solution of the various
problems they must meet. They need answers to the following
questions:

“1. Is this man suffering from a compensable illness?

“2, Was it acquired or aggravated at the last place of
employment ?

“3, Does he require further treatment, or, is he able to
work?

“4, Has he suffered any permanent vital changes which will
affect his future earning and working capacity ?

“S, If he dies—was the death the result of a specific occupa-
tional disease?

92, Kessler, H. H., and Coleman, B. S.: Occupstional Diseases,
American Journal of Public Health, March, 1928, pp. 271 272,
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“The task of the arbitrator or medical examiner is therefore
fivefold. He must do the following:

“l. Make a diagnosis.

“2. Determine the responsibility for the occupational disease
if it exists,

“3. Decide the temporary period of disability.

“4, Determine the permanent disability.

“S. Determine the cause of death.”

Here again is the old difficulty of trying to reconcile
medical conditions to legal interpretations, which in
some cases cannot be done.*® The result is that the
problem is simply passed on to the physicians and, if
these do not agree, the lay commissioner or court tries
to guess which is right.

It is difficult to discuss the origin and persistence of
such a situation without raising the question of respon-
sibility for its existence. That responsibility must be
shared by all those who assisted in formulating and
administering the system. Employers, insurance com-
panies, social workers and compensation officials had
their attention so closely focused on financial and legal
matters that they overlooked the medical side. This
attitude seems to have been strengthened by the per-
haps subconscious realization that physicians would
disturb the balance of interests that had been attained.
It was possibly easier for the lay interests to assume
that they possessed a knowledge of medical matters
than to challenge the stability of the whole balanced
structure of interests by calling for expert medical
opinion. A stage has now been reached at which it is
almost impossible to recast the law, administrative
orders and court decisions to bring them into harmony
with scientifically established facts. Yet it must be
recognized that all the legislatures, commissions and
courts in the world cannot change those facts and that
the more complex the social structure built on these
legal myths, the greater the strain on all its parts.

The physicians cannot escape responsibility for this
situation. 'At a time when their own interests, as well
as the wider social ones, were at stake they were indif-
ferent and often showed an ignorance of the social
questions involved equivalent to the ignorance of med-
ical subjects on the part of those who have written and

93. Kessler, H. H.: Accidental Injuries, p. 27.
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administered compensation. This lack of mutual knowl-
edge as a basis of intelligent cooperation was responsi-
ble for most of the present difficulties.

These difficulties grow more acute as the emphasis
is shifted from financial to medical care—from tiding
over an economic crisis to restoring the physical and
economic ability of the accident victim.

The large proportion of those actually injured who
receive only medical care has already been noticed. Of
those who do receive financial relief, the overwhelming
majority are far more interested in physical recovery
than financial relief, although both are so absolutely
essential that discrimination is difficult.

A further analysis of accident statistics throws addi-
tional light on the relative importance of medical and
financial benefit. Compensation beneficiaries are every-
where classified according to their disability, as perma-
nent or temporary. While the extent of the permanent
disability depends to a large degree on the medical care
given, and in many cases the difference between perma-
nent and temporary may be a question of such care,
these points may be waived and it may be assumed that
in case of permanent disability the most important
benefit is the financial one which prevents pauperiza-
tion. The temporarily disabled, on the contrary, are
primarily interested in restoration to health and pro-
ductivity. The financial benefit is, at the best, but a
makeshift to tide over the period of disability. The
cash paid is seldom more than half the wages that can
be earned. The maximum rate is 6623 per cent of
wages, except in Wisconsin, where it is 70 per cent,
and these rates are further restricted by maximum
provisions as to the rate of wages that may be used as a
base of calculating benefits.”

For the temporarily disabled worker, therefore, the
character of the medical care becomes of primary
importance. He needs a physician in whose profes-
sional ability he is willing to trust and who has sufficient
interest in his personal welfare to hasten his restoration
and protect his interests while so doing.

The United States Bureau of Labor collects very
accurate statistics from a large number of cooperating
industries in various lines of industry. These have been

94. Bulletin 541, Bureau of Labor Statistics, Handbook of Labor Sta.
tistics, 1931, pp. 901.906, contains & description of benefits by states.
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collected so carefully over so long a period that they
are generally accepted as a fair sampling.*® :

During the four years 1926-1929 inclusive there were
86,588 such nonfatal accidents classified as producing
either permanent or temporary disability. Of these,
82,538 were temporary and 4,050 permanent. This
would indicate that over 95 per cent of the injured
received their greatest benefit from the medical care
which restored them to physical soundness and indus-
trial productivity. :

The very small percentage of accidents with sufficient
severity to cause a disability in excess of the “waiting
period,” and which are therefore unaffected by the
financial provisions of compensation, but which do
receive medical benefit, have already been noted. This
whole point deserves the emphasis of another citation
of similar statistics on this point taken from a different
source. H. W. Heinrich, assistant superintendent of
the Travelers’ Insurance Company, estimates that there
are 90,000,000 industrial injuries in the United States
annually, of which only 3,000,000 are of sufficient
severity to require cash compensation. The other
87,000,000 receive only medical attention and produce
an average loss, according to his estimate, of $2 each.”

Without unduly stressing the significance of these
figures, or without overlooking the natural tendency to
emphasize the dramatic character of serious, and to
neglect minor injuries, it still seems a safe conclusion
that a disproportionate amount of influence has been
exerted on the compensation problem by the less than
5 per cent of compensable accidents and then, in turn,
by the 5 per cent of these in which the financial benefit
dominates.

It is not surprising, therefore, that these carriers seek
first to confine the selection of physicians in compensa-
tion work to those whose judgments in regard to finan-
cial payments shall be favorable to the carriers, and,
secondly, to reduce the payments for medical care as
low as possible.

The distorted emphasis placed on the financial phases
may have been partially responsible for delay in carry-

95. Handbook of Labor Statistics, Bulletin 541, U. S. Bureau of Labor
Statistics, September, 1931, p. 297, .

96. Handbook of Labor Statistics, Bulletin 541, U. S. Bureau of Labor
Statistics, September, 1931, p. 315. No distinction is made between
mreotgcd. and other sources of loss, which include lost time and delay
production.
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ing through the program of physical restoration by a
definite program of rehabilitation. It was not until
April 10, 1919, that the first state, “New Jersey, felt
that it was good business to refit its physically handi-
capped, just as big corporations think it is good business
to salvage their waste products and make them bring in
a return.” ®* The federal rehabilitation law, providing
for national contributions to meet the expense of states
undertaking such work, became a law the next year and
has been accepted by forty-four states.

This completes the program of the continuous treat-
ment of the injured worker as an individual, with the
object of, first, protection from accident hazard, second,
treatment after injury, and, finally, rehabilitation and
restoration to a place in productive industry. Without
swinging to the other extreme and belittling the neces-
sity of the legal, financial and educational phases of
such a plan, it should become evident that the tendency
is for the physician to become the most important figure
throughout the system.

Unfortunately, as at every other stage in the develop-
ment of this plan, organized medicine stood back and
waited for legislators, inspired by educators, philan-
thropists, personnel workers and other nonmedical
‘bodies to inaugurate rehabilitation and determine the
form of its institutions and the methods of its admin-
istration. Yet every step in the process of rehabilitation
from the diagnosis to determining the capacity of the
injured to profit by rehabilitation treatment, including
the character of that treatment and the adjustment of
prosthetic appliances, to the final certification of the
degree of restoration which has been accomplished,
must be taken under medical guidance.’

In spite of this dominant importance of medical care,
the indifference of the physicians and the activity of
other interests so stamped the nonmedical pattern on
the administration of the federal rehabilitation act that
the Federal Board for Vocational Education, entrusted
with the administration of the act, replied to the ques-
tion, “May federal funds, or funds to match federal
funds, be used for medical care necessary to mental
and physical restoration ?” with the following answer: *

97. Kessler, H. H.: Accidental Injuries, p. 663.

98. Kessler, H. H.: Accidental Injuries, pp. 284-285, 670, 677.

99. Rehabilitation—A Statement of Policies, Bulletin 57, Federal
Board for Vocational Education, September, 1920, 1. 31.
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“No. The law explicitly states that its purpose is ‘to provide
for the promotion of vocational rehabilitation of disabled per-
sons.’ The Board interprets the term ‘vocational rehabilitation’
as used in this act not to include the work of physical
rehabilitation, although such work may be a necessary prelimi-
nary to or accompaniment of vocational rehabilitation.”

The same authority outlines the details of “case pro-
cedure” in rehabilitation work with no reference to the
work of physicians, except to say:**°

“Physical rehabilitation is that part of rehabilitation in which
the State board is vitally concerned but not actually involved.
It is purely professional and may be considered as that part
of rehabilitation carried out by the medical profession beginning
at the time of injury or onset of di and continuing until
the patient is physically capable of profiting by some form of
vocational training leading up to the employment objective.”

When the actual work of one of the most successful
rehabilitation clinics in the United States is analyzed,
the following results are found:*!

“Of the 7,683 cases treated in the past year, 6,433 were
restored to their jobs without intervention of the vocational
director. This job restoration was accomplished after varying
periods of treatment: 5,250 cases after three months; 727 after
six months; and 656 after nine months; while 1,251 cases were.
turned over to the vocational director for training and place-
ment as they were unable to make job restoration themselves.”

Without in any way disparaging the function of
other factors in the field of compensation, it seems to
be a very conservative conclusion that the neglect of
the medical factor in the early stages has handicapped
all the workings of compensation, and that one of the
most pronounced features of the evolution of compen-
sation has been the increased recognition of the impor-
tance of the medical factor at every stage.

100. Industrial Rebabilitation—General Administration and Case Pro-

:egt;l:re, l}l{;llenn 64, Federal Board for Vocational Education, March,
P-

101. Kessler, H. H.: Rchalnhtaﬂtm the Physically Handicapped,

Journal of the Medical Society of New Jersey, February, 1928, p. 90.



CHAPTER V

CHOICE OF PHYSICIANS

No question has aroused more bitter discussion in
the field of compensation than that of the right of the
injured employee to choose the physician that shall
treat him. With the exception of a very few states, to
be later considered, compensation laws provide, either
directly or by mference, that the employer shall furnish
medical care in case of accident. This clause has been
held to involve the right of the employer to select the
physician or surgeon who shall do the work. The
employer then generally assigns this right to the carrier
with whom he insures.

It has always been a fundamental principle of med-
ical ethics that the patient must seek the physician he
prefers and that his choice must not be influenced by
any considerations other than the character of the treat-
ment desired. Like every other far reaching principle,
this one is constantly violated in detail. Other consid-
erations do enter into the choicé but usually only in a
temporary and individual way that does not, in the long
run, and throughout the profession, destroy the effect
of the principle.

Professional opposition is especially strong to any
solicitation or advertising or financial pressure in the
interest of any individual or group of physicians to
influence the choice of the patient. This attitude is not
peculiar to physicians but is common to all the profes-
sions and is maintained by professional organizations in
every country. The International Medical Associa-
tion,!* composed of national medical societies of nearly
all modern nations, in its resolutions regarding sickness
insurance, which presents many of the same problems
as compensation, says:

“One of the principal factors in a cure is mutual confidence
between the patient and his doctor. This implies free choice
of the doctor by the patient. The Association therefore
demands, as an essential condition of the satisfactory working
of the medical service in sickness insurance, that freedom of
choice be guaranteed by the legislation of all countries.”

102. Revue Internationale de Médicine Professionelle et Sociale, Novem-
ber, 1928, pp. 67-70.
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Advocates of social change cannot afford to flaunt
50 unanimous an opinion of those who may be pre-
sumed best qualified to judge the facts on which that
opinion is based. Certainly these traditionally estab-
lished relations of patient and practitioner should not
be cast aside carelessly without at least an inquiry as
to whether such rejection is necessary. To be specific,
it is pertinent to inquire whether such a destruction of
values is essential to compensation and in the interest
of the employees for whom compensation is established.

What are the actual values to society and to the
patient in the long established relations of private prac-
tice based on individual selection of the physician? The
first is undoubtedly the confidence in the physician by
the patient, the value of which in contributing to mental
and physical recovery cannot well be denied. Neither
can the further conclusion be denied that this confidence
rests in large part on the ability to choose the physician
who the patient believes will be whole heartedly devoted
to his interests. That confidence will certainly be weak-
ened, if not destroyed, if the patient is compelled to
accept a physician whose professional attitude is influ-
enced by allegiance to interests that at some points are
hostile to the desires of the patient. Confidence is a
matter of faith and belief rather than of reason and
facts and is not to be created by protestations or even
proof of superiority in the person distrusted.

Professional opinion in all lines, and not simply in
the medical field, has become convinced by ages of
experience that professional excellence is best tested by
fair competition in a field of equally qualified competi-
tors. To secure the best conditions for this test, profes-
sions have long excluded the incompetent by standards
of admission and then insisted that further preference
among those chosen depend on ability to convince
patrons, by works and personality, of any individual
superiority.

This socially tested process of selection and conse-
quent encouragement of professional excellence is inter-
fered with and partially nullified if preference is based
on any other standard than professional qualifications.
Compulsory selection, based on other standards, is in
the nature of bribing the jury on whose multitudinous
and continuous verdicts the profession must depend for
those awards that are the primary incentives to profes-
sional progress. The achievements due to that progress
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are among the greatest of our civilization. If unanimous
professional opinion is even partially right in holding
that there is a close and causal connection between this
constant free choice and professional progress, then any
step that substitutes financial considerations for that
free choice may destroy great social values that will be
hard to replace. .

When freedom of individual choice by patients is
destroyed, it is always to substitute some other form of
choice. In the case of compensation, the traditional
process is reversed. Instead of the individual patient
choosing the individual physician whom he prefers, an
employer or insurance carrier chooses a physician for a
whole group of employees. Note that the person or
institution (usually the latter) which makes the decision
is not choosing some one to care for its own ills. The
choice is made by a third party, which is generally a
corporation—impersonal, and therefore not possessing
those personal qualities of so great importance in deter-
mining relations between patient and practitioner.
Moreover, the courts have frequently decided that the
primary, and many decisions infer the only, purpose of
a corporation is to conserve the financial interests of its
stockholders.

Far-reaching and fundamental alterations in social
and professional values follow from the character of
this change. Lawyers, architects, artists, teachers, writ-
ers and all other members of professions have strenu-
ously resisted all analogous changes affecting their
professions as destructive of the social values which it
is the function of such professions to protect. Lawyers
have had sufficient power to prevent any important
intrusion of corporations or other impersonal institu-
tions into the personal relations of client and attorney.
Other professions strenuously protest such intrusion
and are unanimous in condemnation of its evil effects.
Yet in none of these professions are the personal rela-
tions so close as in the field of healing, and certainly
in no other field does the result of these relations have
so great an effect on the desired outcome.

Furthermore the choice, when made by a third imper-
sonal party, as in compensation, is not made for an
individual but for a group. Here we are touching on
the influence of great social tendencies and their cyclic
swing. At the period when compensation institutions
were taking form, popular thought had not yet recov-
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ered from the tendency, arising out of the glorification
of mass production in industry, to apply the same mass
methods to all fields of social action. It was the period
when crime and insanity were treated almost exclusively
by mass confinement in prisons and asylums, when mass
education was most popular and when the adequacy of
mass treatment of poverty by alms and poorhouses was
only just beginning to be questioned. It was the time
of which Tennyson wrote when “The individual withers
and the world is more and more.”

Since that time the pendulum in the whole field of
human relations has been, with steadily accelerating
motion, swinging toward consideration of individual
relations. In criminology, psychiatry, education, and
especially in social work, there has come an almost uni-
versal recognition of the superiority of continuous indi-
vidual, personal, “case work” over mass action. Medical
relations showed more resistance than other fields of
social action in yielding to this pressure for industrial-
ization and are only beginning to come under this now
almost discarded fetish of mass action. It really does
not seem necessary that the healing profession should
be compelled to repeat all the mistakes made by its
fellow professions in order finally to arrive at that rec-
ognition of the value of individual personal treatment
which it has always possessed.

There was certainly no urgent necessity for making
this experiment in administrating compensation. The
fact that the choice of physician was handed over to the
employers and then generally transferred to the insur-
ance carriers is due to a lack of intelligent activity by
the medical profession in the formative stages. So far
as can be judged from contemporary discussions, so
little attention was paid to the whole subject of medical
care that the question of the choice of physician was not
even raised before the enactment of the first laws. It
was taken for granted that such slight medical care as
was prescribed would be given by the same practicing
physicians as were accustomed to care for the workers
now brought under the law. But there was an almost
uniform clause in compensation laws, to which refer-
ence has already been made, which read: “the employer
shall furnish such reasonable surgical, medical and
hospital services and medicine” as the law might pre-
scribe.
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The employers and insurance carriers considered that
the main function of the physician was to determine
the extent of disability and consequent amount of cash
compensation, and quickly realized the advantage of
controlling the physician who performed this func-
tion.1°?

The attending- physician influences the amount of
compensation in two ways. He can send the employee
back to work as early as possible, perhaps permitting
economic pressure to overrule his professional judg-
ment, or he can make reports and give testimony before
commissions and courts which minimize the extent of
disability.

Evidence that these motives have and do still influ-
ence the decisions of physicians chosen by employers
and carriers is so voluminous and convincing as to make
ridiculous the constant denial of such influence by rep-
resentatives of insurance companies. This evidence
comes from legislative investigations, official reports of
various kinds, medical observers, compensation commis-
sions, social service writers, representatives of labor,
and many impartial observers.’*¢ It affords ample
proof that in every state where the choice of physicians
has been confined to employers and carriers there are
far more and worse abuses than should normally be
expected from the volume of medical treatment. There
are examples, by no means isolated, of insufficient
treatment, of accident victims pushed back to work
before proper recovery and everywhere a vast number of
examples of reports and testimony by physicians chosen
by the carriers so biased as to be a source of constant

103. “In the Workmen's Compensation Act something has been intro-
duced that is most unfortunate, and that is lnkmg'avay from the patient
the liberty of choice of his doctor. The Workmen's 'Compensanon Act is
splendid; it is all right; but in its framing we didn’t have the foresight
of the actual working of all its provisions. The practical way that it
works out is that one or two men in a community are permitted or per-
haps almost compelled to treat a large number of injurics that take cases
away from individual practitioners. That is wrong. That was not the
intent of the law, and it must be cured.”—Hazzard, W. D.: A. M. A.
Rulletin, January, 1925, p. 6. See also Lawrence, Joseph S.: New York
State Journal of Medicine, Feb. 1, 1930, pp. 136-139. .

104. Woodward, W, C.: The State Association and Workmen's Com-
pensation, A. M. A. Bulletin, January, 1925, p. 23, et. seq. This address
with succeeding discussion is a full treatment of the question of choice
of physician from the medical point of view. Wilcox, Fred M.: Medical
Care and Cost, Bulletin 511, U. S. Bureau of Labor statistics, April, 1930.
Cochrane, Cornelius: Meeting a Compensation Problem, American Laboe
legislation Review, December, 1930, pp. 433-435. Willamson. E. W.:
Symposium and Surveys, American College of Surgeons, 1929, pp. 49-51.
Weber, Henry C.: Presidential Address, Journal Oklahoma State Medi-
cal Association, June, 1931. Lescohier, D. D.: Bulletin U. S. Bureau
of Labor Statistics, May, 1917; ibid., February, 1926, pp. 116, et seq.
Cullman Report, New York, 1932, passim.
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complaint by commissions. An illustration of this
bias is given by Fred M. Wilcox !*® of the Wisconsin
commission :

“The right of seclection has led the employer and insurer
to expect, and all too many physicians to admit, that the rela-
tionship calls for aid in establishment of disability at a mini-
mum. They give advice to the employer and insurer at the
end of the treatment respecting extent of disability, and with-
hold this information from the employee for no sufficient
cause, They inquire into the personal affairs of the injured
man, into his other physical ailments, and then relay this
information to the employer and insurer with a zest that
betrays unmistakable nartisanship. They deny the employee
access to the hospital records for no better reason than the
false notion that their responsibility beyond the treatment of
the man is to the employer who pays them.”

This conflict between financial and therapeutic
motives cannot fail to influence the actions of the
attending physician. If he puts his scientific and pro-
fessional honor above his allegiance to the insurance
company, he soon finds that he is no longer among those
“chosen” to receive compensation business. The bad
effects of such a conflict on patient and physician might
have been torecast without waiting for the proof that
is now so abundant.

The injured worker is well aware of this conflict
and, indeed, is apt to exaggerate it. His thoughts are
also fixed on the decision in regard to compensation
and he fears that his hopes will be thwarted by the
physician who is attending him. His description of his
symptoms will be warped by his belief that he must
guard against a suspected financial antagonism on the
part of the physician. Without taking any sides in
the merits of this financial controversy, it should cer-
tainly be recognized that the whole situation is thor-
oughly destructive of those confidential relations on
which much of the success of the healing process
depends.to®

“The doctors who treat compensation iniuries work in'a
legal and business atmosphere where there is a constant dis-

105. Wilcox, Fred M.: Address 16th Annual M_eﬂirg. International
Association Accident Boards and Commissions, Bulletin U. S. Bureau of
Labor Statistics, April, 1930; also in Wisconsin Medical Journal, April,
1930, p. 236; West Virginia Medical Journal, February, 1932, p. 68;
Journal Tennessee State Medical Association, January 1925, p. 293. .

106. Williamson, E. W.: American College of Surgeons, Symposium
and Surveys, 1929, p. 50.
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cussion of medical bills, compensation awards, and schedule
losses. Many physicians have succumbed to the commercial
influences and devote too much time and energy to thinking in
terms of dollars and schedule losses rather than along the lines
of scientific medicine, There is keen competition among the
compensation doctors in the industrial sections of the city.
Many physicians resort to various and sundry methods to
secure cases for treatment. Sign-posting has become a com-
mon practice which presents an advertising aspect as well as
artful deception, Finally the most inexcusable act of all is
shown in some medical testimony where there has been an
over anxiety to gain the point in question, even to the extent of
perjury.”

That this financial struggle over the accident victim
leads to “shameful conditions” was the consensus of
“hospital presidents, physicians and representatives of
industrial commissions” at a meeting held in New York

City, July 9, 1930: 7 .

“Several hospital heads, who wished their names withheld,
explained that they had been frequently criticized by insurance
companies because they refused to permit the removal of a
patient from a hospital sickbed to an insurance clinic, deeming
such removal harmful to the patient. In other cases, in which
such removals were made, it was later discovered by the
hospital authorities that an amputation had been performed
‘because that was cheaper than keeping a worker from his job
in a sickbed long enough for a complete medical cure.’”

The generally corrupting influence that follows the
injection of organized financial motives into a set of
medical relations based on the physician seeking the
patient, thus turning the foundation of medical ethics
upside down, is graphically described in the report of
an official investigation ** of the New York compensa-
tion situation:

“But if the desire to write insurance makes certain carriers
blind to peccadillos, the desire to secure the medical business
makes the doctors unable to see clearly. The rewards are so
great that doctors compete with each other for business. Many
of them advertise; many of them pay commissions or give
other comsiderations for business sent to them. In the past
instances have not been infrequent of doctors splitting fees
with the insurance company adjusters who assigned the cases

107. Pennsylvania Medical Journal, October, 1930, p. 52.

108. Rogers, Lindsay® Investigation of Administration of Department
of Labor. 1928, New York Legislative Document, 152 Session, Volume 18,
No. 49, p. 131,
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for treatment. Insurance company medical directors who are
surgeons send injured workmen to practitioners, who refer
their private patients in need of surgical care to the insurance
surgeons for operations, Reciprocal back-scratching is very
prevalent. The solicitations used affect the stomach as well.
The medical director for one large insurance company tells
me that his most difficult problem is with physicians who
nse liquor prescriptions to bribe foremen of manufacturing
establishments, The foremen are thus persuaded to send their
injured workmen to the physicians who furnish the prescrip-
tions, and to authorize those physicians to give the necessary
treatments. A physician who would secure business in this
fashion, it hardly needs to be suggested, is probably not com-
petent in traumatic surgery. .

“Doctors or groups of doctors who have considerable prac-
tice can afford to spend large amounts on solicitors of business
and on agents who lift cases from other doctors. It would be
interesting to examine the records of some of the principal
specialists who possess large incomes, and to see what per-
centages are spent for such solicitation. The insurance com-
panies might find that as much as one-quarter or one-third of
the fee for treatment goes for the expenses which physicians
incur in competing for shares of the $8,000,000 annually dis-
pensed for medical care under the Workmen's Compensation
Law.”

The arguments in favor of confining the choice of
physicians to employers and carriers say little of the
financial issues involved save in the way of references
to suspected malingering and claims that physicians
selected by injured employees present excessive bills
for services, against both of which evils the carriers
have ample protection from other directions.

The argument most frequently utilized before legis-
lative, administrative and judicial bodies is that since
the employer pays the bills, he, or the carrier as his
representative, should have the right to choose the
physician to whom the money is to be paid. It is hard
to see by what process of legal logic this reasoning is
maintained. No theory of compensation yet pro-
pounded claims that the money for compensation of
injured workmen belongs after collection to employers
or insurance companies. All these theories hold that
it is the property of the accident victims. Nor, if the
most commonly accepted theory of compensation is
correct, is it even paid by the employer, but instead by
the consumer, from whom it is collected by the
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employer, as part of the costs of business.'®® Such
money constitutes a trust fund to be administered and
distributed, in accordance with the law, to injured
workers. To direct any part of its distribution to the
protection of employers or insurance companies to be
used in defeating their legal responsibilities to those
injured workers is essentially a betrayal of trust.

The second argument against permitting the patient
to choose his own physician rests on a claim which, if
it can be substantiated, deserves far more consideration.
This is the claim that the specialized industrial service
supplied by the carriers is superior to that offered by
the private practitioner who might be selected by the
individual worker. This claim is supported by the
argument that it is to the interest of the employer and
carrier to reduce as much as possible the extent of the
disability for which cash compensation must be paid.
Therefore, it is to the interest of the companies to
provide the very best and most highly skilled care
possible, and when such care is made available it is not
fair for the employee to be permitted to reject such
care in favor of perhaps inferior service which will
prolong his disability and penalize the companies with
the resulting increased compensation.

In support of this position, the companies point to
the extensive medical equipment they have assembled,
often staffed with highly skilled specialists in traumatic
and orthopedic surgery. That many such high grade
medical departments do exist and have made valuable
contributions to industrial surgery and medicine it
would be unfair to overlook; but that all medical ser-
vices maintained by employers and insurance companies
are of this superior character the evidence just cited,
with much more available, is ample to disprove. In
fact, wherever any comprehensive investigation of the
medical service furnished by insurance carriers has
been made, it is the general conclusion that price rather
than quality of service has been the criterion by which
the medical staff has been selected.!*®

The research Committee on Traumatic Surgpry.
appointed by the Board of Regents of the American

109. Harry Gunnison Brown in “The Economics of Taxation,” 1924,
pp. 162-163, argues that the nature of lhe. 'p ion of comp
premiums according to pay-roll is such that “their only effect is to reduce
wages.” and that, therefore, the burden falls on employees. . .

110. Report of Jeremiah F. Connor, Moreland Act Commission, New
York Legistative Document 74, May 27, 1919. pp. 15-33 et passim.
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College of Surgeons, in a report made in October,
1926, says:

“While there is a very definite trend on the part of carriers
of Workmen's Compensation insurance to obtain more experi-
enced surgeons, our review indicates that generally traumatic
injuries have not been cared for by the better qualified in
surgery.”

Types of medical care do not lend themselves readily
to accurate statistical comparisons of results, There
are so many unknown features, quantities involving
factors not susceptible to comparison, and so many
variable human elements involved as to render such
comparisons very unreliable. Dr. Roscoe N. Gray"
medical referee of the Aetna Life Insurance Company,
has made a comparative study based on 34,753 com-
pensation files from northern California. The study
was made with the definite object of guiding the claim
examiners in deciding which patients should be brought
to San Francisco or other large city for specialist
treatment and which ones should be left with their own
medical advisers. Manifestly the study does not offer
a full and fair test on the point of choice of physicians,
but as the only study bearing even indirectly on the
problem it deserves consideration.

He found that in serious fractures of the femur
“the country disability was nearly three times the city
disability, and over four times the San Francisco dis-
ability.”

“In the bones of lesser importance, the fracture specialist
has not made a very good showing. The period of disability
with fracture of the fingers has been greater under his care
than with the general surgeon. In fact, the country doctor was
the most efficient.”

Fractures of the metatarsus and metacarpus showed
little difference. Operative cases with open treatment
showed considerable superiority on the part of the
specialists.

“Now we come to the great intermediate group of fractures,
which are either treated by a fracture specialist, or a general
surgeon, depending upon the severity of the individual case.
With the radius and ulna combined, the general surgeon made
as good a record as the specially trained surgeon.

111. Rogers, Lindsay: I igation of Administration of Department
of Labor, 1925, p. 132, e

112, Gray, Roscoe N.: Journal of Bone and Joint Surgery, Jamuary,
1928, pp. 27-39. See aiso b. 87.
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“In the treatment of these bones separately, the general
surgeon closed his treatment even sooner. In San Francisco
most of the fractures of the radius were treated by a fracture
specialist from the start, with an average disability of six
weeks. The country surgeon obtained as good a result with less
than half the medical cost.

“This is generally true throughout the fractures of inter-
mediate importance. Thus one is forced to the conclusion that
the specialist does not always reduce disability, even with the
added cost of his services. When one reviews the individual
files, the reason is clear. The general surgeon or practitioner is
closer to the human side of the practice of medicine. He
subconsciously is always trying hard to relieve his patients ot
expense, though he sometimes uses too few of the accessories
of medical science, or discharges the patient from treatment
too early, It is not at ail rare that a general surgeon treats
a fracture throughout without even taking an x-ray picture.
Such a procedure is obviously fraught with danger. The
fracture specialist goes to the other extreme. He considers
his patients’ welfare without regard for time and money. He
therefore has but few recurrences. His patients usually stay
at work when he sends them there. But sometimes he goes
too far, and in average groups of less important fractures, the
general surgeon conserves more time and money than the
specially trained surgeon.”

It seems a fair conclusion to say that the study
proved some superiority of the specialist in the small
minority of serious and complicated fractures requiring
hospital treatment, but that in the vast majority of
more minor injuries the practitioner who was “closer
to the human side of the practice of medicine” produced
the best results.

The various elements involved in this question are
most fairly and adequately summed up in a decision
of the Connecticut Board of Compensation Com-
missioners : 13

“Much complaint is made, and in many cases justly, by
insurers and employers because they are imposed upon by
injured employees who have reached a stage where it is impos-
sible to tell whether they are malingering or suffering from a
genuine psychosis. I am wondering, however, if surgeons
who are habitually treating injured workmen for insurers (.10
not themselves sometimes acquire a form of suspicion psychosis.
1 think this woman would be much further advanced on her
road to recovery at the present time if the symptoms she

113. Memo. of Commissioner in Jennie Riddell v. C. Fox & Co., Aetna

Life Insurance Company, Nov. 24, 1928, Connecticut Workmen's Com-
pensation Digest, vol. V, pp. 446-447.
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described had been taken more seriously and she had not been
irritated by numerous efforts to get her back to work.

“While  she has been treated successively in the past by a
highly skilled general surgeon, and later by a highly skilled
orthopedic surgeon, who also consulted with a second ortho-
pedic surgeon of high standing, I have passed an order directing
that until further notice she be treated by another orthopedic
surgeon in whom she has confidence. This ought to be a
factor in hastening her recovery. It is unfortunate when an
injured employee of a nervous temperament gets the impression,
however unjustly, that the physician treating him is working
in the interest of the insurance company or employer. The
mental and the physical are so intimately connected that one
of the prerequisites of a proper exercise of the healing art is
complete confidence between the physician and the patient. On
the whole, an average higher grade of medical, surgical and
hospital service is, in my opinion, secured under the Connecticut
Act under which the employer or the insured has the right to
designate the surgeon, than would be secured if the employee
selected his own surgeon. Both humanity and enlightened self-
interest require that the insurer and employer select from the
most skilled and reputable physicians and surgeons of the
community, and this was true in the case at bar, and is gen-
erally the case; but if these cases cannot be handled in such a
manner as to inspire confidence on the part of workmen, some
modification of the present system may naturally be looked for
in the course of time.”

The evidence on this point is so slight that it is
worth while to quote the observation of H. W,
Albertson !4 of Pennsylvania at the Tri State Medical
Conference, embracing New York, Pennsylvania and
New Jersey:

“Recently I talked with the manager of the compensation
fund in Scranton. The State Insurance Fund has certain
districts in which it works and a man is appointed to super-
vise each district. I said to him: ‘You insure groups of
employees and the employer selects the physician. Other
groups of people have a choice in selecting their own
physicians. What is your experience in the relative length of
disability in those two groups?” He said there was no differ-
ence.”

This observation is confirmed by some additional
facts. In Massachusetts, Rhode Island and North
Dakota, from the beginning of compensation, the
employee has had the right to choose his own physician.
In several other states, active cooperation by the

114. Pennsylvania Medical Journal, June, 1931, p. 657.
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medical profession has secured the removal of most
of the limitations on such choice. The remarkable fact
is that a diligent search of the large volume of material
issued by the insurance companies in opposition to free
choice, and depicting the evils that are supposed to
follow such freedom, has failed to find a single citation
even claiming that any such evils have arisen in the
states mentioned. If any such evils did exist, it would
seem that they would certainly have been cited with
sufficient frequency to attract attention.

There is another side to this question of the com-
parative quality of the service which is seldom con-
sidered. No one proposes to prevent any injured
worker from choosing the company service. If it
really is so superior it will be so recognized and
chosen. The fact that the companies object to freedom
of choice may sometimes be due to the difficulty of
proving its superiority, and the fear that a potential
freedom of choice will compel higher and more
expensive standards.

This whole point has been so well stated by W. C.
Woodward 1° that it is far better to quote him directly
than to attempt an independent argument:

“Presumably the workman who has freedom of choice
will procure the best medical service available, and no one
has ever yet proposed that, in the exercise of his right to
choose, the workman shall be debarred from choosing any
medical service the employer may provide. The employer, then,
who insists that the workman shall not be given freedom of
choice is in the position of contending: (1) that the workman
is willing to submit himself knowingly to inferior medical
treatment in order to obtain the services of a physician who he
believes is not biased in favor of the employer; (2) that the
workman is too stupid to choose the best service even when it
is placed before him, or, (3) that the service offered by the
employer is not the best, but must be forced by law on the
unwilling employee. As a matter of fact, to allow injured
workmen to choose between the medical service offered by an
employer and the medical service obtainable elsewhere should
stimulate a healthy competition for excellence of service in the
plant and among competing physicians, and thus result in the
maintenance of the hlghest possible grade of professional
services in the community.

“The injuries that arise out of the industry are being treated
in all parts of the country under all possible conditions. The
physicians who treat them are ordmanly the physicians who

115. Woodward, W. C.: A. M. A. Bulletin, January, 1925,
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are practicing in the community and who depend on the com-
munity for their medical and surgical resources, just as their
associates do. To infer that because a physician in a com-
munity has been selected by some local manager, or division or
camp boss, to treat his injured employers he is or thereby
becomes better qualified to do such work than are his associates
in the community, would require a considerable stretch of the
imagination.”

Medical societies everywhere have been insistent on
the evils of forcing the services of a physician on an
objecting patient,11¢

They have worked continuously for modification of
the law giving an outside party power to control a
monopolized medical service. In many instances this
attitude of the physicians has been supported by
organized labor. The defenders of enforced choice
on a financial basis have been the insurance com-
panies.’*” In this position they have usually been sup-
ported by the physicians and surgeons employed by
industrial plants or insurance carriers, or who were
receiving much business from such organizations.

However, there are a number of tendencies which,
while still too weak and indefinite to permit any
important conclusions to be drawn from them, would
seem to indicate that the pendulum is now swinging
toward greater freedom of choice by the employee.

There is growing recognition of the fact that, even
where the employee does exercise his right of choice
and accepts the penalty for so doing by paying his
own medical bills, the interests of the employers and
carriers are well guarded. Practically every law pro-
vides that in such a case the insurance carrier or
employer is entitled to send a physician to examine the
patient. There are complaints that such physicians
exceed their legal and ethical privileges by criticizing
the service of the attending physician to the patient and
thus undermining his confidence. J. G. Crownhart,®

116. A few of the references on this point, in addition to those already
cited are: Proceedings House of Delegates, Minnesota Medical Society,
Minnesota Medicine, gptember. 1931, pp, 848 and 659. Twitchel, Her-
bert F.: President’s Address, Maine Medical Journal, July, 1928, p. 117.
Report Legislative C. i T tate Medical y, Journ:
of the Tennessee State Medical Association, January, 1925, p. 293. Reso-
lutions of County Medical Societies, Northwest Medicine, May, 1932,
Rgesglutionzgllzigoia State Medical Society, Illinois Medical ournal, July,
1925, pp. 22-23.
zslzlz.Pgulm. Albert E, Jr.: A. M. A Bulletin, January, 1925, pp.

1;784 Crownhart, J. G.: Wisconsin Medical Journal, December, 1928,
p- 3
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secretary of the State Medical Society of Wisconsin,
describes such a situation:

“In these days of compensation insurance a new cause for
misunderstandings between physicians exists. It is an every-
day occurrence for the insurance carrier to demand that ‘their
physician’ see the case. I have seen reports written by such
physicians scoring the acts of the family physician. The
insurance company may show this report to the claimant to
show how his period of recovery was prolonged by faults
of the family physician explaining that the company could
hardly be expected to pay for that period.”

The company can also ask for an examination by
the medical examiners of the compensation commission
and can present all of this evidence to the commission
in a hearing to determine the charges for medical
service.

The steady pressure of the medical societies and
the continuous exposure of the evils that arose from the
third party selection of physicians, backed up by the
demands of the employees, caused California and Wis-
consin to introduce a “panel system,” which requires
the carriers to designate two or more physicians or
surgeons in each locality from which the injured
employee can choose.!’® Complaints are still made in
Wisconsin that the insurance companies seek to evade
the law by confining their panel selections to members
of groups of physicians closely allied with insurance
practice.

In New York, negotiations between the state medical
society and the compensation commission promise to
remove some of the worst of the long standing evils
in .medical service arising out of the domination of
that service by insurance carriers.'*

119. The amending section of the Wisconsin law reads as follows:
“The employee shall have the right to make the choice of his attending
th sician from a panel of physicians to be named by the employer.
vﬁm the employer has knowledge of the injury and the necessity for
treatment, his failure to tender the same shall comstitute s\fch neglect or
refusal. Failure of the employer to m ar b of
competent and impartial physicians reacy to undertake the treatment of
the employee and to permit the employee 10 make choice of attendant
from among them shall constitute negiect and refusal to furnish such
E@;endance ag\dctreatmem."—(h)n Cahlgrma law see Pillsbury, A. J.:

anges in the Compensation Law, p. 13. e

120. New York State Journal of Medicine, May 1, 1931, pp. 554-333
and April 15, 1932, pp. 482-483. See pp. 116117,




CHAPTER VI

PAYMENT FOR MEDICAL SERVICES
UNDER COMPENSATION

There has always been much sharp and continuous
controversy between physicians and insurance carriers
over the proper payment for services. This arises out
of the fact that such payments form by far the largest
flexible expenditures in the system. Cash compensation
is usually fixed by schedules written into the law and
offers little opportunity for bargaining. The direct
commissions which may be collected for insurance are
also fixed at a point that is supposed to cover only the
expense of securing and conducting the business. Any
surplus obtained by the carrier must come largely from
ability to keep the expense of medical care below the
level at which it was estimated for the purpose of fixing
rates and through the selection of risks, accident pre-
vention and adjustment of schedule and experience
variations.

The first laws fixed limits, both as to length of treat-
ment and as to payments, so low that any sort of ade-
quate medical care exhausted this limit so frequently
that there was little margin. When the medical limits
were raised or made unlimited there was a wide margin
of judgment as to what is necessary and what should be
paid for such care. The insurance carriers have opposed
every increase in medical benefits. They were largely
responsible for the long waiting periods and totally
inadequate time and money benefits in the early legis-
lation. The attitude of the companies on this whole
question of medical care in compensation was stated
quite frankly in an address by Edwin S. Lott, president
of the U. S. Casualty Company, delivered before the
Insurance Society of New York, Oct. 22, 1912, from
which the following statements are quoted: *#

“Under workmen's compensation laws we are liable to divert
a large part of that fund into the pockets of doc(ors_ instead of
lawyers—we are going to create the ‘ambulance chasing doctor.

131. From report published by Travelers' Insurance Company.



82

“Employers in this state can be legislated into paying so
much and no more of their income for compensation purposes.
Anything beyond that certain amount will drive them out of
business or out of the state. Now if a large part of the fund
which is created for compensation to injured workmen finds its
way into the pockets of doctors, there will be that much less
left to be paid to injured workmen and their dependents.

“Wherever in this country a workmen's compensation law
has a drastic medical attention feature, the cost to employers
for that feature alone will be more than the cost for the weekly
compensation feature—the doctors will get more than the injured
workmen, .

“I call your attention to this because we will have before
our legislature this year a workmen’s compensation bill which
will provide for medical, surgical and hospital treatment for
injured employees at the expense of the employers. Everybody
should use his influence to have a very small limit put on the
amount employers shall be taxed for this service. .
us not endorse any bill which will cause us to pay out a need-
less amount of money for medical, surgical, and hospital ser-
vices. .

“If you can keep down the cost of medical attention you
will permit insurance companies to sell workmen's compensa-
tion insurance for a good deal less money than must be charged
if there is an unlimited liability as respects the doctors’ bills.”

Because this i3 a franker statement of insurance
company attitude than was customarily made at a later
date, some of its provisions deserve further analysis,
especially as they forecast the tactics pursued up to the
present. Note the repeated solicitude lest too large a
part of the fund be diverted into the pockets of the
doctors, which would prevent insurance companies sell-
ing “workmen’s compensation insurance for a good
deal less money.” It should not be overlooked that some
state funds have built their records for economy by
similar tactics. .

The implication is that the employee does not receive
full value for this service—that payments for medical
care constitute some sort of donation to the physicians
which they have “diverted” into their own pockets. It
would be foolish to deny that, whenever financial
motives come in conflict with professional standards,
some individuals will sacrifice those standards. The
illustrations already cited of the conditions of medical
service controlled by insurance carriers is sufficient evi-
dence on that point. No one has ever claimed that if
all physicians in compensation practice were free to fix
their own rate of payment that there would be no
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instances of excessive charges. But no such freedom
has ever existed under any compensation system. The
real point, which is so often overlooked in this discus-
sion, is that medical care is a very essential part of the
compensation given to the employee. It is given for
his benefit and not for the benefit of the physician.
That it is given -him in “kind” instead of in cash, and
necessarily given through the employment of a physi-
cian, does not in any way alter this fundamental fact.
That medical payments go to physicians is true only in
the same sense that cash payments go to the landlord,
grocer or druggist.

Since this criticism of the cost of medical care almost
invariably comes from the insurance companies, it inev-
itably suggests comparison. Stock companies, engaged
in compensation insurance, are always permitted to
retain at least 41 per cent of all money paid by the
employer for compensation purposes. The most liberal
provision for medical care has never provided for the
payment of as large a share of the original premium
dollar for medical services. Moreover, the experience
of state funds has shown that from 5 to 10 per cent of
the premium dollar is ample payment for all the ser-
vices usually performed by the insurance companies
that are in any way beneficial to the accident victims.
The 17.5 per cent that is everywhere allowed for
“acquisition costs” is wholly unnecessary in compensa-
tion where insurance is compulsory. The selling service
is in no way analogous to that performed in individual
life, fire and accident insurance, where, without the
solicitation of the salesmen, the individual might neglect
the protection. This money is truly “diverted” into the
pockets of salesmen, brokers and general agents, and
this for no service whatever to the employee. .

This point has been stressed to the extent of repeti-
tion because the question of adequate medical care and
consequent adequate payments for medical service, in
practical politics, however carefully that fact may some-
times be concealed, turns on the way in which that por-
tion of the premium dollar which remains after cash
compensation has been paid is divided between pay-
ments for medical service and insurance premiums.

It has already been shown that the stock companies
are permitted to retain 41.6 per cent of all money col-
lected from the employers for compensation, and that
in many states they succeed in retaining more than this
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percentage. The best statistics available, which are, to
be sure, none too accurate, indicate that of the remain-
ing 58 per cent about 34 per cent goes for medical care
and 66 per cent for cash compensation. This means
that of every dollar collected for compensation, where
the insurance is handled by stock companies, approxi-
mately 42 cents goes to the carrier, 38 cents is spent
for cash compensation and 20 cents is spent for medical
and hospital services.

All phases of this struggle were illustrated in an
address of G. L. DeLacy and the succeeding discussion
before the Omaha-Douglas County Medical Society,
Jan. 8, 1929122 Mr. DeLacy, after pointing out that,
while the cost of cash compensation in Nebraska had
increased from $76,000 in 1916 to $692,000 in 1927,
medical expenses had grown from $49,000 to $300,000
in the same period, and after admitting that much of
this was due to more liberal legislation, declared that
“Most of the blame falls upon the doctors,” owing to
“the tendency upon the part of a small percentage of
physicians and surgeons to purposely pad their bills
and increase the medical expense.”

In the discussion, a physician called attention to the
fact that the average cost for medical aid in all com-
pensation cases was $15 and that “nearly $600,000 was
paid for the underwriting of the act, twice as much
as was paid for medical, and about an equal amount
paid in compensation.”

This discussion with the interests represented, their
attitudes, the issues involved and the arguments pre-
sented, is typical and has been duplicated in almost
every compensation jurisdiction in the United States.

Another point of view of this problem of payment
for medical services is gained by an examination of the
situation out of which compensation arose. Before
compensation, a large percentage of accident victims
became indigent with the stoppage of work and were
cared for as charity, without payment to the physician.
Those who were able to prove liability in the courts
received damages which were supposed to include their
medical expenses. Recalling what has been said about
the success of liability insurance companies in fighting
such claims, it is not surprising that public sentiment

122. Nebraska State Medical Journal, February, 1929, pp. 56-63.
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and resentment led the physicians involved in a liability
case to charge “what the traffic would bear.”

The Connecticut Compensation Commission,'”* in
commenting on the adjustment of a disputed fee case
in the early years of compensation, expressed this
attitude as follows:

“Many physicianis have been in the habit of treating patients
who have received personal injuries subject to damages under
the general law of liability and being paid what they saw fit
to charge therefor by insurance companies or employers. In
such cases there is, of course, no statutory limitation upon their
charges and no authority except the courts to which the insurer
or employer may appeal. Such physicians therefore claim to
be unable to understand why insurance companies dispute their
bills with regard to injuries falling under the Workmen's Com-
pensation Act.”

The great majority of cases fell rather within the
first category, that of those previously treated as
indigents. The effect of this situation was strengthened
by the very similar wording of most compensation laws
to the following effect: 2¢

“The pecuniary liability of the employer for such medical,
surgical and hospital service herein required shall be limited to
such charges as prevail in the same community for similar treat-
ment of injured persons of a like standard of living when such
treatment is paid for by the injured person.”

Manifestly, this regulation failed to meet the situa-
tion when the standard of living of the injured persons
was such that they could not pay for medical services.
The first move of the insurance companies was to try
to take advantage of this custom and have their
accident cases treated as subjects of charity. W. C.
Woodward, in the discussion previously quoted,'*®
described the dilemma in which this situation placed
the physician:

“Every workmen’s compensation act provides in some way for
payment for treatment of injuries resulting from industrial
accidents, What is too often done, however, is (1) to provide
for an amount of treatment insufficient to meet the needs of the
patient, or (2) to limit payment even for such as is authorized
to an amount that is in many cases far below the value of the
services required. .The physician is thus put in a position where
he must either (1) refuse to treat industrial accident cases under

123, Connecticut Workmen's Comp ion Ci 1881 Digest, 1914-
1916, volume 1, p. 470.
124, Indiana, Acts of 1915, chapter 106, sec. 26.
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a workmen’s compensation act; (2) treat any such cases only to
the extent that the law has provided for compensation for his
services and then, unless the employer or the patient is willing
to assume liability for further treatment, to abandon the patient
to charity, or (3) to treat the patient to the best of his ability,
so long as treatment is needed, to accept as a partial return
for services rendered the inadequate compensation allowed by
faw, and charge the balance as a contribution to charity. Pro-
fessional tradition and personal pride compel the physician to
follow the course last named, and the physician, not the employer
or workman, pays the price. The industry profits to the extent
of the physician’s loss. The cost of industrial accidents is thus
merely shifted from the industry to the medical profession, and
the supposed purpose of the act is defeated. It is of this that
the medical profession complains.”

There has never been any relaxation of the effort to
shift the cost of medical care on the physicians. When
experience proved that adequate medical care reduced
cash payments, carriers demanded more extensive and
expensive treatment but continued to make strenuous
efforts to shift the increasing costs to the physicians.

Hospitals were, and still are, the especial victims of
this policy. They had long cared for injured indigents
as a part of their charity work. When compensation
made such care compulsory for employed workers, it
supposedly provided that consumers should bear the
expense; but the insurance companies tried to shift
the financial burden, which they had legally assumed
by collecting premiums, to the charity department of
the hospitals.

During the first three years of the operation of the
New Jersey law, a large proportion of the cost of
medical care for compensation patients was carried by
the hospitals. “One hospital, which is forbidden by
its charter to charge for its services, estimated that it
treated three-fourths of all the work accidents occurring
in the city in which it was located.”2* .

When the hospitals protested these tactics and tried
to secure payment for their services, they were met
with determined resistance before the commissions and
later in the courts. In almost every instance these
bodies recognized the injustice of extending to solvent
corporations the charity privileges designed for indigent
individuals. In a California case in which the state

125, Three Years Under the New Jersey Workmen’s Compensation Act,
American Labor Legisiation Review, March, 1915, p. 68. (This is a

iew of an official investigation.) See also Br , Benjamia H.:
rAel‘),use of Medical Charity, lilinois Medical Journal, August, 1925, p. 15
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insurance fund sought to avoid payment, the commis-
sion said:?°

“Where an employee, upon being refused treatment by the
insurance carrier, obtains it from a county hospital, which, by
its charter, is forbidden to receive remuneration, the insurance
carrier is, nevertheless, liable for the reasonable value of such
treatment, the prohibition in the charter being inapplicable under
the circumstances.”

In a New York case in which the carrier attempted
to invoke the clause of the law which provided “for
similar treatment of injured persons of a like standard
of living,” and it was contended that the rate of $3 a
day commonly charged was for charity cases, the court
sustained a charge of $4.50.1%"

The Special Commission to Investigate the Operation
of the Workmen’s Compensation Law of Massa-
chusetts, appointed in April, 1926, laid down the
principle that “A hospital should not be forced to do
charity in industrial cases; and the full expense of the
medical care of industrial cases should fall where the
expenses of compensation fall, so that both together
may be included in the insurance required by the
Act.” 18

The extent to which Pennsylvania hospitals con-
tributed to the cost of compensation is shown by a
report of a study of 141 hospitals made by the Hos-
pital Association of Pennsylvania.'*®

“The report shows:

Compensation cases treated, Wards............... ... 12,465
Compensation cases treated, Accident Room.......... 31,533
Compensation cases treated, Out-patient Department. .. 21,664

B Y I 65,662

“Regarding compensation cases staying more than 30 days:

Total CASES ....vvuiiiiiiiiit it s 3,318
Cases in which cost exceeded $100 SEREEn 2,064
Patient days of care furnished after 30 day limit. ... 7731
Out-patient treatments furnished after 30 day limit.. 59,966

126. Bobar v. State Compensation Insurance Fund, December, 1926,
Reported in Workmen’s Compensation Bulletin, chober. 1927, p. 24.*

127. Messinger, v. Chemung Corporation, reported in Industrial Bullctlr;.
November, 1931, See also Report of Cullman Committee, Feb. 23, 1932,
mimeographed copy, pp. 1 et passim.

128, Workmen's Compensation Bulletin, February, 1927, p. 4. See
also Donoghue, Francis D.: Medical Services and Medical and Hospital
Fees Under Workmen’s Compensation, 1917. X .

129. Bulletin of the American Association of Indus_lnal P. & S., April,
1927, p. 4. See also Journal of the Medical Society of New Jersey.
September, 1926, p. 475.
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Cost in excess of $100 after 30 day limit .......... $207,676.08
Cost in excess of §100 after 30 day limit paid by

CAFTIETS e oivcenvrvnronnecrovnnessrvnnnsoancoanse 70,756.38
Cost in excess of $100 after 30 day limit paid by

PAtiEnts .. ....ieeririiieraariacaoiirastiennnins 8,991.52

Net loss to 141 hospitals after legal limits bad expired 130,033.43"

As a result of this report, the attorney general was
asked for an opinion on the question of the payments
to hospitals in compensation cases. In reply he said: **

“In compensation cases these institutions, state hospitals, are
entitled to collect from employers the cost of surgical, medical
and hospital services and medicine and supplies furnished to
injured employees, notwithstanding the fact that the injured
employees would be entitled to free service if their cases did
not come within the provisions of the Workmen's Compensation
laws. This point was expressly decided by the Supreme Court
of Pennsylvania in Trustees of State Hospital v. Lehigh Valley
Coal Company, 267 Pa. 474 (1920)."

This question is one that has been the subject of
sharp controversy in nearly every compensation juris-
diction and efforts are being made to work out some
sort of regional standardization of hospital charges
for compensation work.1*

There are few states in which the sums paid to
hospitals for compensation cases equal the cost of
caring for such patients. The State Hospital Associa-
tion of New York, after a careful investigation, found
that the cost of adequate care exceeded $5.50 a day
but agreed to accept that amount. But the carriers
have always been able to force a lower rate, so that
those hospitals which gave proper care have been com-
pelled to draw on their endowment funds and increase
the charges to pay patients in order to meet the
deficit,2®2

In Oregon, similar studies showed a per diem cost
of $3.50 and a payment of $2. It might be well to
call attention to these facts as accounting for some of
the “high hospital costs” to pay patients, who are by
this method compelled to contribute to insurance
carriers a part of the cost of caring for compensation
patients.

130. West Virginia Medical Journal, November, 1928, p. 563-564.
The full opinion covers a ber of points and cites the cases applying.

131. Lewinski-Corwin, E. H.: Standards of Hospital Care, Modern
Hospital, January, 1927, p. 64. e

132. Bulletin American Hospital Association, January, 1932, p. 9.
Letter from Homer Wickenden, director, United Hospital Fund of New
York, to William Cavanaugh, manager, claim Department, National

Bureau of Casualty and Surety Underwriters, who supplied ecopy. See
also Journal Oklahoma State Medical Association, January, 1925, p. 1.
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In hospitalization, as in home treatment, compensa-
tion cases require much attention and involve a number
of relations not found in treatment of other patients.
These peculiarities and accompanying difficulties have
been set forth as follows: 12*

“Other unsatisfactory aspects of handling compensation cases
from the standpomt of the hospital are: (1) the additional work
of preparing form reports as required by law ; (2) ‘lifting cases’;
(3) difhiculty in collecting accounts for numerous reasons; (4)
frequent subpoena of records (one hospital reported that one
man is employed almost full time to carry records to the various
hearings in the city); (5) large amount of time required to
answer inquiries by telephone and letter from claim departments
and medical departments of Insurance Companies, from the
Workmen’s Compensation Bureau, from lawyers, runners and
others; (6) problems of discharging convalescent cases. There
are many cases having been hospitalized for an extended period
that reach the stage of maximum benefit from hospital treat-
ment and are ordered discharged by the attending physician
and the carrier concludes payment for hospital care. The
patient may be a laborer who lives in a third floor rooming
house and is unable to care for himself. The hospital is obliged
to retain the patient until he can carry on alone. This situa-
tion is the basis for a very important subject—namely, the need
of convalescent hospitals. (7) Difficulties with authorizations
for treatment—injured employees are often brought to the hos-
pital in a rush without authorization having been procured from
the employer, The hospital provides treatment and attempts to
secure the necessary credentials later, but it encounters delays,
questions, objections, and sometimes failure. The carrier may
stand on his rights and not pay the bill until proper authoriza-
tion is secured. (8) In ‘third party cases,’ which usually extend
over a long period of time before settlement, the hospital is
unable to collect for services until the case is finally settled.
These accounts often represent large sums which in some cases
the hospital never collects. (9) Failure on the part of the sur-
gical service to cooperate with the hospital administration.

“While hospitals have recited the undesirable features of
compensation practice existing at present they have not been
unmindful of the benefits which they derive from the care of
the injured. One hospital superintendent enumerates the fol-
lowing advantage: (1) Compensation cases occupy ward beds
that otherwise may be vacant. While the income is not quite
equal to per capita cost it may be regarded as additional revenue
to the hospital which amounts to a worthwhile income. (2)
Compensation cases provide a fairly uniform and dependable
supply of ward patients for desirable intern and staff service.”

133, Williamson, E. W.: American College of Surgeons Report, Sym-
posium and Surveys, 1929, pp. 52-53.
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The conflict as to medical costs ultimately focused on
the fees charged by individual physicians. It was
always complicated by the question of free choice of
doctor and the existence of various forms of contract
practice. In the beginning, compensation cases were
usually treated by physicians as ordinary patients and
bills were rendered to the insurance carriers or
employers. If the latter objected to the amount
charged, an appeal was taken to the industrial commis-
sion, court or other body authorized to adjudicate com-
pensation payments. A majority of such bodies either
have some sort of medical department, or adviser, or
impartial medical referees, whose advice is usually
asked as to the reasonableness of the charge. The
standard applied in such decisions is that “the charge
should be based upon the patient’s standard of living
and determined as if the treatment were to be paid for
by himself.” 2*¢ In fixing the charge, the absence of
risk of nonpayment is also taken into consideration, a
point of some importance in its subsequent effect on the
fixing of fee schedules.

Such schedules have been established in many states.
In some they have been formed by legislative action,
which has involved a political struggle. In Nebraska,
when a new fee schedule was under consideration the
Manufacturers’ Association and the carriers fought to
keep fees down 3% and the same story can be duplicated
at every session of every legislature where legal fee
schedules are considered.

Much more satisfactory results are obtained when
the commission, or other body administering the law,
develops a fee schedule in cooperation with representa-
tives of organized medicine. In some instances, repre-
sentatives of the insurance carriers are also invited and
an effort is made to agree on a suitable schedule. In
other cases, the carriers and the medical profession
make their arrangements and the result is accepted by
the commission.***

A study of the fee schedules now in operation in the
various states, and replies received to a questionnaire

134, National Industrial Conference Board: Workmen's Compensation
Acts in the United States—The Medical Aspect, pp. 28-29.

135. Nebraska State Medical Journal, December, 1928, p. 469. i

136. Illustrations of these methods of adjustment are gives in Bulletin
$11, U. S. Bureau of Labor Statistics, p. 86. Colorado Medicine, Decem-
ber, 1931, p. 571. Report South Dakota Iadostrial C . 1928,
p. 13. New York State Journal of Medicine, May, 1931,
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addressed to state medical societies, would seem to
indicate that present fees prior to the industrial depres-
sion beginning in 1929 were generally as satisfactory to
the medical profession as could be expected. A com-
parison of such official compensation schedules with
those adopted. by a large number of county and state
medical societies as a guide to private practitioners
would seem to indicate that the fees in such schedules
do not differ widely from those charged to wage
earners in private practice.!®’

Some medical societies have opposed the adoption of
any fee schedule, especially when, as is the case with
those formulated for compensation purposes, they are
reduced to offset greater security of payment, because
such schedules tend to become standards for all grades
of practice.

The Pennsylvania State Medical Society has always
opposed the adoption of any fee schedule, largely on the
ground that the diversity of conditions in that state is
such that any schedule that would be fair in some
sections would certainly produce injustices elsewhere.
Dr. Francis D. Donoghue, chief medical adviser of
the Massachusetts Department of Industrial Accidents,
also stated that he had opposed a fee schedule for the
reason that it was apt to be based on the “minimum
standards of the minimum community” and then
applied to state-wide conditions.

A study of the tabulation of these schedules in the
appendix and the accompanying charts reveals an
almost complete absence of any standards of the value
of medical service. While the schedules of some
states are clearly lower as a whole than others, even
the lowest will have some items above the average of
all the schedules, and the highest will pay less for other
services. There are few items for which the fee in
some states is not at least three or four times what it
is in others. .

The opinions expressed in the report of the Judicial
Council to the House of Delegates of the American
Medical Association in 1915, concerning. §\§ch fee
schedules, sets forth these professional criticisms as
follows: 1%8

137. Comparative table of compensation schedules may be found in the
appendix.
138. Proceedings of the House of Delegates, A. M. A, June, 1915,
. 27,

P
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“In considering fee bills in general, the opinion is frequently
expressed that a fee bill for a special kind of work in any
community, such as work under the compensation acts and
expressed as a minimum fee bill for such work, scon becomes
a maximum fee bill for other members of the community.
Patients will demand to be treated for the same schedule of
fees whether these patients are under the compensation act or
not; and if there be two fee bills, the low one for special work
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tends to replace the higher bill in general work. This, of
course, can hold only among people with small incomes; but
this means the great majority of the people. The flat rate ele-
ment of any fee bill, as expressed especially in the New York
fee bill, works an injustice in many instances. Such a rate is
made by the insurance company on the basis of averages for a
given injury. This is fair for the insurance company dealing
with large numbers of cases, but is not fair to the individual
surgeon who deals with few cases, as any single case judged
by averages may be overpaid or greatly underpaid for the sur-
gical service rendered. Inflexibility, therefore, in a fee bill
tends manifestly to unfairness in the treatment of the individuals
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throughout the state, If rates in the fee bill can vary between
certain. stated amounts, as in the West Virginia fee bill, it will
give greater flexibility and render justice to the individual sur-
geon, or if, as under the industrial commission of Ohio, it is
specifically stated that the fee bill is used as a guide and is not
a hard and fast agreement between any individual and the
insurance companies. . . .

“In considering the formation of any new fee bill, it is worthy
of consideration to remember that three quarters of all accidents
require less than two weeks' care and that the daily visit to
the house and the daily office and dispensary visit will form
a large item in the total amounts of surgical compensation.
Further, as has already been referred to, in considering the end
results of fractures, all fee bills give the major fees to the
amputation which, in ordinary cases, requires vastly less skill
from a surgical point of view than the fracture, Moreover,
as far as the economic results to the patient are concerned, the
fracture offers some hope of permanent rehabilitation, whereas
the amputation must remain as a partial or total disability. The
work on fractures in future will stimulate the medical profes-
sion to the employment of their greatest ingenuity and skill
in obtaining their best results. It will in the future require a
greater exhibition of judgment and skill than any other form
of injury to obtain the minimum total or partial disability.
Under these circumstances, it should be paid the highest rate
of compensation to the medical man. This is contrary to our
present fee bills.”

It is noteworthy that in whatever localities this long
disputed question now appears to be approaching a
satisfactory solution, that condition is due to the per-
sistent and painstaking effort of committees of
organized medicine who have cooperated in the
preparation of such fee schedules.

Any attempt to determine the exact amount paid for
medical care in the entire United States is defeated by
a scarcity and confusion of statistics even greater than
that concerning accidents. The compensation com-
missions of such great industrial states as New York,
Pennsylvania, New Jersey, Illinois, Michigan and
Indiana, where the largest expenses are incurred.
frankly admit the absence of any accurate statistics of
medical care, while a number of others make no pre-
tensions to giving such figures. In only a few states
is any attempt made to ascertain the amounts spent for
such care by self insurers or under contract, yet in
some states this form of care accounts for from 30 to
SO per cent of the medical expenses.
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Letters were sent to every state commission and to
others who might be able to assist in making estimates
when no official figures were available. The National
Council on Compensation Insurance furnished statistics
of the amounts reported by the various member com-
panies and these figures were used in adjusting the
estimates for several states,

With these reservations and explanations, the table
on page 98 is offered as the nearest approach to
accuracy possible with existing sources of information.

The grand total of these items is, in round numbers,
and it is foolish to pretend to greater accuracy—
$67,000,000. This does not include self insurers in
most of the states or a large share of contract practice
in some states. It was thought better to give the
figures furnished by the various state authorities with-
out attempting to include estimates of items excluded
unless, as noted, or these estimates were made by some
state official.

Wherever the official report definitely states that
these items were excluded, this is noted in the table;
but additional information has shown that in almost
every state a considerable share of the amount actually
spent for medical care is omitted. Some study of
individual states indicates that the items so omitted
amount to at least 15 per cent of the amount reported,
and where contract practice is extensive it reached a
much higher percentage. If this 15 per cent is added
there is a total of $77,000,000 expended annually for
medical care in connection with compensation. There
is still another point that should be considered in
arriving at any such general estimate: The money
expended for compensation varies with the industrial
cycle. In nearly every state where figures are available
for a series of years, these figures show a sharp peak
in 1929, and where the statistics are given for later
years in the table they usually represent a decline from
that peak.

This annual expenditure of $77,000,000 is more than
is spent for health insurance in any country in the
world except Germany. The institutions that have been
built up around these expenditures are as extensive as
those of any system of social insurance. They gain a
far greater importance from the certainty that if any
more extensive system of health or unemployment
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Amounts Paid for Medical and Compensation by Siates

State Year Medical Compensation
Alabamat ................. . 1929 g 409640 § 935828
Arizona ....iiiii, . 1931 214,823 825,939
California .................. 1930 8,235,471 8,068,436
Colorado ..... 1931 469,617 1,408,000
Connecticut? 1930 1,741,478 2,284,852
Delaware?® ., 1929 200,000 350,000
District of Columbia 1931 4,565,883 9,290,361
Georgia . 1930 ,138 681,630
ldgho" e . 1930 291,673 768,014
Illinois L .. 1929 4,320,662 10,801,658
Indiana® ... 194 1,207,188 3,621,563
Jowa?® ., 1929 528,408 671,356
Kansas 1931 240,701 829,518
Ken.tu.cky LI 1930 $52,957 1,658,872
Louisiana ¥ 1929 482,524 1,267,572
Maine .. 1930 330,784 659,663
Maryland 1930 459,264 842,248
Massachuse! . 1931 2,870,852 6,107,508
Michigan ............ ‘e 1929 657,724 5,588.213
Minnesota ........... . 1929 855,230 2,159,559
Missouri ............ .. 1930 1,301,751 3,193,980

1932 $,351 342,218

1927 300,390 692,594

1930 111,518 413,743
New Hampshlre ........ 1930 3,527 254,747
New Jersey®......... . 1931 2,657,834 7,951,397
New Mexico® .. 1931 150,000 400,000
New York®............ . 1931 I762|85| 38,243,703
North Carolina . .. 1930 719,757 1,583,028
North Dakota. .. .. 1930 196,681 206,592
Ohio ........ . . 1931 4,733,272 12,230,782
Oklahoma * . . 1928 36,733 1,193,604
Oregon ....... 1931 59,051 1,947,518
Pennaylvania ¢ 1931 4,725,449 14,176,349
Rhode Island,... 1930 314,034 596,546
South Dakota.. . . 1930 85,857 181,631
Tennessee® .,............... 1930 397,032 1,191,097
TeXAB voreenvarcvecirnocass 1930 1,983,985 4,693,700
Utah civvniinvnninnnnn 1930 386,672 1,068,870
Vermont .............. 1930 212,706 366,194
Virginia ........ 1930 750,000 1,257,753
Washington 11 . 1931 905,438 3,863,868
West Virginia... ceiee 1930 562,709 4,159,616
Wisconsin .ovuv.ccvvienaan., 1931 1,101,978 3,486,198
Wyoming? ........onvennann 1931 15.5 315,317

$67,264,944 $159,552,024

1. Medical computed at 30 per cent of total.

2. One half of amount given in report for 1929-1930.

3. Estimated; no information available from state officials.

4. Total U, S. em Jl?eu, longshoremen, and Dmnd of Columbis
private employees, In commission’s estimate of $1,000,000 as value
of medi aid added ederal institutions giving free service to
employees. Medical for gshoremen and pnvaw employers computed
a3 one-third tozal paymentl.—g-;‘ouneenth Annual Report U. S. Employees

5. Onc-lnlf 1929-1930 contract excluded.

6. Computed on statement of Industrial Accident Board report that
amount given for medical excludes 45 per cent paid nnder contracts.

Medical computed as one-third total.

8. Medical computed as ome-third compensation.

9. Medical as_reported by National Council on Compensation Tnsur-
ance. Compensation as given by state commission.

10. Medical as r by National Council on Compensation Insurance
and compensation three times medical.

11, Omits esclf insurers.
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insurance is instituted by any state such systems will
tend to follow the patterns already fixed by workmen’s
compensation.

The question of the trend of the costs of medical
care in compensation is of vital interest to all those
concerned. It has been shown that in the compensation
business handled” by stock companies each premium
dollar is divided about as follows: the company receives
42 cents, the injured worker receives 38 cents in cash,
and 20 cents goes for medical care.

There is much evidence that the stock companies, in
order to meet the competition of the mutual and state
funds, have frequently and secretly reduced their pre-
mium rates, either to preferred risks or to large
insurers who also placed other lines of insurance with
the same company.’® This may to some extent account
for the heavy losses the stock companies report as a
result of their compensation business, although the
main reason for such loss is undoubtedly their excessive
cost of acquisition and administration of such business.
The constant effort of these companies to shift the
blame for these losses from their own expensive man-
agement to the physicians and surgeons giving medical
care to accident victims makes this whole discussion a
vital one in considering the relations of the medical
profession to compensation. It makes these questions
of the amount and trend of medical costs of special
significance.

In this relation also the lack of accurate impartial
statistics receives added importance. Inquiry at the
U. S. Bureau of Labor Statistics revealed that this
supposedly central repository of compensation statistics
is completely in the dark concerning total expenditures
for medical care. The one general source of such
statistics is the National Council on Compensation
Insurance, the central rate-making body for nearly all
the agencies, except exclusive state funds and §elf
insurers, writing compensation insurance in the United
States.

The information on which the council bases its cal-
culations is primarily obtained from reports of the
various carriers affiliated with the council and very

139. Final Report of the Joint Legislative Committee on Housing, New
York Legislative Document 48, 1923, pp. 79-81. Hobbs, C. W.: Work.
men’s lCompensaﬂicm Situation, Weekly Underwriter, Sept. 21, 1929,
pp. 631-634.
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largely from the answers to what is known as “Schedule
Z,” one question of which calls for all medical expenses
incurred, classified as to “compensable” and “noncom-
pensable” cases.

In a letter from the council supplying such informa-
tion as is available there is an estimate of the “total
compensable medical” of $27,466,332 and of the “total
noncompensable medical” of $13,251,699, giving a
total for all medical care of $40,718,031. Concerning
these figures the following explanation is made:

It should be understood that these figures represent experi-
ence of National Council members only in the open com-
pensation states. The states of Washington, Oregon, Nevada,
Wyoming, North Dakota, Ohio, West Virginia do not permit
private carriers to write Workmen's Compensation insurance
and therefore the experience of these states is excluded from
the above totals. In Pennsylvania and Delaware the Workmen's
Compensation insurance is entirely under the control of a state
operated bureau and we do not have the figures for these states.
Arkansas, Mississippi and Florida do not have compensation
laws. The experience for the remainder of the states is included
with the exception of Massachusetts, where we do not have a
split between compensable and noncompensable medical. How-
ever, there are a number of companies writing Workmen’s
Compensation which do not belong to the National Council and
we have therefore not been able to include figures for these
companies, but we believe the figures that we have given you
include the majority of the experience for the states repre-
sented as the non-Council member writings are relatively
unimportant.

With the addition of these omitted states and esti-
mated allowances for other omitted items, the total is
not far from the estimate already given and is there-
fore a check on the accuracy of this previous estimate,

The question of the trend of medical costs and its
causes has an even sharper bearing on certain very
important issues than the total of such costs at any
given time. Spokesmen for the stock companies have
claimed that increasing medical costs are due largely to
excessive charges by physicians and that such costs in
recent years are absorbing a constantly increasing share
of the portion of the premium dollar available for the
relief of injured employees. If this were true there
might be many things that would justify it aside from
excessive charges by physicians. It has been seen how
growing recognition of the value of the best medical
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care has been reflected in increasing “liberalization” of
medical provisions in nearly every state, a movement
that must increase the cost of such care. Moreover,
there are few subjects receiving greater attention in the
field of medical treatment today than that of the
“increasing cost of medical care” due to scientific
progress. The- question, therefore, of whether any
upward trend in compensation medical costs is fully
accounted for by the foregoing causes or whether it is
due to excessive payments to physicians becomes of
considerable importance.

The Council on Compensation Insurance compiled a
series of figures from affiliated states showing this
trend. There are three sets of these figures—premiums,
cost per case, and loss rates—all showing practically
the same trend. As the first and third of these are
somewhat difficult to understand by any one not
familiar with insurance terminology, only the second
one is given in the accompanying table.

The significance of these figures was explained, as
follows, in the accompanying letter :

The figures in the column headed Cost per Case are, as
Mr. Skelding explained to you, the total medical cost divided by
the number of compensable cases. The Workmen’s Compensa-
tion laws of the various states provide that compensation will
not begin until after a certain definite period known as the
waiting period. If the disability does not extend beyond this
waiting period the employee is not entitled to compensation and
none of the details of the case are reported to the National
Council. Any medical incurred on such a case is included with
medical incurred on other cases of a similar nature and the total
only is reported to the National Council. We therefore do not
know how many of these noncompensable cases there are, but
it is a reasonable assumption that the number of such cases
would vary directly as the number of compensable cases and
therefore our index of Cost per Case is perfectly valid to indi-
cate the trend.

As soon as these figures were received, an effort was
made to fill out the same facts from the reports of
compensation commissions in states not included in
the council figures. It soon became evident that there
was considerable divergence between the figures from
these states and those received from the council. More-
over, when the official reports from the states in the
council table were similarly compared, the re§u1t
obtained by dividing the total expenditures for medical



102

care by the total number of compensable accidents as
given in the official reports was usually much less than
the amounts shown in the council tables.

When the facts were reported to the Council, the
following explanation was received:

We might state at the outset that we are not surprised at
the discrepancy between our figures regarding the cost per case

Cost of Medical Care Per Case

State 1920 1921 1922 1923 1924 1928 1926 1927 1928 1929
Ala.... $... $46 $45 §$50 §5S $59 $71 §7) g81 § 01
Calif... 106 106 107 107 104 119 127 133

87 a3 84 83 74 96 9% 104 219 11}
91 91 93 98 110 116 119 120 124 1)
. 36 43 47 $1 £} (1] s3 $8 62
63 90 70 64 62 66 64 96 [ 95

and those which you have obtained from the official publications
of the different state bodies. As stated in our previous letter,
the figures for cost per case which we have used do not repre-
sent the actual average cost obtained by dividing the total
amount of medical paid by the total number of cases in which
medical was paid. Our figure was simply a comparison of the
total cost paid shown against the number of compensable cases;
and while it is of no value in determining the actual average
amounts paid for medical cost, it is perfectly reliable in deter-
mining the trend of medical cost from one year to another and
should be regarded as an index number rather than as an actual
value,
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Another method of testing this trend is possible in a
number of states, where the total amounts paid for com-
pensation and medical care for a number of years are
available. The percentage of medical care to the total
expenditures for compensation and medical was calcu-
lated for such states as give this information and is
shown on the accompanying graphs.

These include states with exclusive and competitive
funds as well as those with no such funds and are
sufficiently numerous and well distributed geographi-
cally to constitute a fair sample. An examination of
these graphs will show that in spite of some exceptions
there is no pronounced upward trend during the last
half dozen years and therefore little indication that the
share of the premium dollar that is expended on medical
care is increasing at any such alarming rate as many
recent writings claim.!*®

This graph gains added significance in view of the
continuous and extensive “liberalization” of the pro-
visions for medical care which has been described.
This “liberalization” was brought about in part by a
recognition that the value of such care to the accident
victim is greater than any cash indemnity and in the
second place by the recognition of the employers and
carriers that adequate medical care reduced cash com-
pensation. A corresponding liberalization was taking
place in regard to the originally equally inadequate cash
payments. The maximum wages on which compensa-
tion may be calculated has been raised, the waiting
period shortened, the maximum payable in every form
of injury increased, the length of time during which
permanent disability is paid extended, occupational
diseases made compensable and in every way the
amounts payable to the injured worker increased in
practically every state.!®

It is difficult to draw any reliable comparison as to
the relative rate of increase in the two fields of cash
and medical compensation, but where a change is seen
in medical care from a limit of $50 or $100 and thirty
days to unlimited either as to time or amount, it is clear
that the rate of increase is greater than any that have
been made on the cash side. On the other hand, an

140, See statement of George S. Van Schaick, New York State Super-

intendent of Insurance, in U. S. Daily, Sept. 30, 1932, where existence

of this trend is questioned. .
141, Insurlncemi-‘ac;s for Policyholders, Bulletin 37, Insurance Depart-

ment, Chamber of Commerce of the United States.
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accident victim sometimes requires medical, and even
hospital, care for life at an expense of thousands of
“dollars. The x-rays were rarely used in the first years
of compensation. Most carriers and commissions now
demand several films for their records in each case of
fracture. In some jurisdictions the use of antitetanus
serum in every case of an open wound is required by
the commissions, usually at the insistence of the car-
riers. In a dozen other similar ways, more expensive
methods of modern medical science are rightfully
demanded in the care of the injured worker,

The insurance carriers are demanding all this
Increased care, but they are using all the tremendous
political and financial power that they possess to pass
these additional costs on to the physicians and the hos-
pitals. They do not even suggest that the amount of
medical care should be reduced by law. They are well
aware of the popular uprising that would greet any such
proposal. A vast mass of evidence exists, some of
which has been cited, to show that the carriers often
lower the quality of the care below the legal limit by
indirect methods, such as contracting with unscrupulous
or economically hard pressed physicians to give an
impossible amount of medical care for insufficient pay,
by establishing clinics and hospitals understaffed with
incompetent employees, and by seeking continuously to
exploit public and private charity.

This point has been discussed at some length because
this alleged excessive increase is just at present being
made the excuse for a demand by the stock companies
that premiums be increased from 10 to 25 per cent, a
demand that is opposed by the mutuals, who hold that
present premiums are ample for an economically
managed carrier,'*? and also for a demand that medical
fee schedules be reduced. The latter move is at present
well under way, the Nebraska commission having
already announced a prospective 20 per cent reduction,
and Kansas proposed a new schedule on a lower level

142, Industrial Review, g;l:lisbed by Illinois Manufacturers’ Associa-
tion, August, 1932, p. 7. t's Special Bulletin Service, Deec. 28, 193.

states that New York State has granted an average increase in compensa-
tion insurance rates to the stock companics of 3.6 per cent instead of the
9.2 per cent requested. Missouri granted an increase of 16.8 per cent
for 1933 instead of 31 per cent requested. Michigan increased rates
15 per cent where 16.9 per cent had been requested, snd Alabama refused
ltequmoflbestor.kpaniafofuincraseo{91wrmanddn
of the k ies for a d of 0.8 per cent in rates.
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of prices. The Oregon State Industrial Accident Com-
mission made a first reduction of 35 per cent of the
existing fee schedule and then in 1932 a further 25
per cent reduction and is therefore now paying but
58.70 per cent of the original schedule. The letter of
the chairman of the commission to the president of the
state medical society proposing the second reduction
has this significant closing paragraph:

“You are aware of course that doctors are now, and have
been for a considerable time in the past, doing the same char-
acter of work for Hospital Associations, that they do for us,
and at a lesser rate, which seems most unfair.”

This, of course, simply means that the undesirable
conditions created by contract practice are to be used
to beat independent physicians down to the level of
contract prices and service. These are exactly the
tactics that have been pursued in every country where
the control of medical service has passed into the hands
of commercial organizations. This always means that
commercial competition for cheapness is substituted for
professional emulation in service. The two are mutually
exclusive. Commercial competition will not tolerate
free choice of physicians, which permits a comparison
of service and encourages continuous progress. It
seeks to level all services down to the point at which
they can not only be fitted conveniently into a cost
accounting system, but also where they will yield a
profit to the management without seriously affecting
sales to the consumers; i. e., the employers who pay
the premiums. The result is destruction, distortion and
deterioration of the most valuable features of medical
service.



CHAPTER VII

PROFESSIONAL RELATIONS IN
COMPENSATION

Two aspects of the relations of physicians to the
system of compensation have been especially considered
—the choice of physician and payment for service.
Any system of medical care that vests the responsibility
for payment elsewhere than in the individual treated
calls for records and reports from the physician to
the source of the payment. When action in regard to
other financial transactions is based on the judgment of
the physician, these reports grow longer and more
numerous. Now it seems to be a common character-
istic of the majority of physicians to dislike “paper
work” and they are seldom trained to do it. This
attitude may have been, to some degree at least, a con-
tributory factor in causing compensation practice to
drift into the hands of the more business minded mem-
bers of the profession.

Most of the compensation systems require an imme-
diate report of the accident by the attending physician
or surgeon. Some provide that this must be signed by
the injured worker and others that it must be trans-
mitted through the employer. Some limit these reports
to serious cases, others require a report only if the
disability continues for a definite period.*** In spite of
efforts at standardization, these reports vary widely as
to the extent and character of the information required.
Nearly all ask the name, address, place of employment,
nature of work performed and other information con-
cerning the patient which a busy practitioner seldom
inquires about,. especially in any emergency case such
as an accident. The physician is also asked to describe
the injury in detail and usually to make a prognosis of
the probable extent of disability. If these reports are
not returned within a specified time, the bill for medical
care will not be paid under some systems.’**

143, Hookstadt, Carl: Comparison of Workmen’s Compensation lnsur
ance, Bu]?:!in 301, U.rS. Bureg: lof Labor Statistics, 1922, p. 39. Harris,
ﬂ. {. MThehPhysician's ngr:lesn‘ sUnder Workmen's Compensation, J.

L A 6, 1929, pp. 644-645. ] i

144, Jo:;fnl 'of the pgﬁchigan State Medical Society, March, {ggg,
pp. 195-196. Journal of Medical Association of Georgia, September, ,
p. 412. Texas State Journal of Medicine, June, 1930, p. 108.




110

There can be no question of the necessity of reports
if the machinery of the compensation system, which
rests so largely on medical opinions, is to work. The
tendency of the private practitioner to be neglectful of
such reports is another reason why employers, insur-
ance carriers and administrators of the law try to
confine compensation practice to those physicians who
specialize in such work and are consequently prompt
and thorough in fulfilling these regulations. Medical
journals and societies are constantly seeking to impress
on physicians doing compensation practice the necessity
of making out these reports in proper form.

The insurance carriers have taken advantage of this
spirit of cooperation to enlarge their demands for
reports far beyond the legally established limits. This
practice led to such abuses that general protest was
made by the physicians and the following resolution was
adopted by the House of Delegates of the American
Medical Association, May 27, 1927 :

“WHEREAS, There is a growing tendency on the part of
some insurance and indemnity companies, as well as industrial
concerns, to impose on physicians by requesting or expecting
that more or less complete physical examinations, including
written reports of same, or that a written expert medical opinion
concerning patients shall be made for nominal fees or perhaps
no fees at all, and that there is increasing tendency on the part
of such organizations or concerns to shift responsibility by
making erroneous claims that the services are in the interests
of the patient or client from whom the physician cannot justly
claim compensation; therefore be it

“Resolved, That it is the sense of the American Medical
Association as represented by this House, that the members of
the American Medical Association are under no moral or legal
obligations to furnish professional services or expert profes-
sional opinion concerning any patient, or reports concerning pro-
fessional services rendered any patient, to insurance or indem-
nity companies, to industrial concerns or their agents, or for the
benefit of any third party, unless paid the customary fees charged
by the medical men of that community for similar services
rendered to private patients.”

Making out reports and testifying in compensation
cases raises the question of professional secrecy. For
centuries the confidences given to a physician by his
patient, like those to a lawyer by his client or by a
confessor to his priest, have always been held inviolate.
But some of the compensation laws directly state that
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the physician attending an injured worker must testify
as to all facts bearing on the compensation award, that
may be learned in the course of the treatment, and most
of the laws provide that the ordinary rules of evidence
do not apply in hearings before commissions. The
decisions of the courts are somewhat vague and con-
flicting as to the limits of such confidential information
that must be revealed.’*® The sharpest conflict comes
over the question whether a physician may be required
to testify concerning knowledge of previous illnesses,
which he may have gained in treatment prior to the
accident. Another point that has caused considerable
friction is the extent to which a physician in com-
pensation can be required to give opinions, thus
qualifying as an expert witness, without receiving fees
as an expert.

The question of professional secrecy became particu-
larly sharp in Ohio, where “Several years ago a
Columbus physician was murdered in his office by a
patient because of a medical report which the physician
had filed with the Industrial Commission in connection
with the man’s application for workmen’s compensa-
tion,” 24¢  Ohio is also an example of a state where the
state medical society has always maintained a policy of
close and cooperative relations with the compensation
administrators. Because this policy has proved to be of
greatest importance in securing and maintaining a satis-
factory adjustment of many of the questions that create
friction, it deserves particular attention. A letter of
Don K. Martin, secretary of the Ohio Medical chiety,
explains the growth and application of this policy:

“While the medical profession through medical organization
was much interested in the enactment of the original workmen’s
compensation law in this state, the medical ‘viewpoint’ at that
time had comparatively little weight with the legislature in as
far as the provisions of the workmen’s compensation law were
concerned. Since that time, however, the medical profession
through the State Medical Association, and especially t_hrough
the Committees on Public Policy and Medical Economics, l-fas
been in constant close touch with all developments and with
all amendments to the workmen’s compensation law as well as

145, National Industrial Conference Board: Workmen's Compensation
Acts in the United States—The Medical Aspect, 1923, pp. 77-78. Allen,
Mathew H.: What Power Should Commissions and Boards Have to
Comm ‘Teslimony? Bulletin 536, U. S. Bureau of Labor Statistics,
PP, o . . .
146. Obio State Medical Journal, May, 1931. Full discussion, ibid.,
May, 1932, pp. 357-359.
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with policies and procedure in its administration. As an illus-
tration it may be stated that frequent conferences are held with
officials of the Industrial Commission and there has developed
a mutual spirit of cooperation. This office and appropriate com-
mittees are frequently consulted by officials of the Industrial
Commission in regard to new regulations and administrative
procedure.”

As a result of such conferences, “steps have been
taken by the commission to safeguard physicians in the
submission of medical information to the commission.?s

“There has been printed on the new workmen's compensation
application forms, which are signed by the claimant and filled
out for the most part by the attending physician, a statement
authorizing the physician to make disclosures of diagnosis and
treatment of the claimant who signs the application to the State
Industrial Commission and others authorized to receive such
information without incurring civil liability to the claimant.”

The attitude of the physicians of Ohio in regard to
the compensation situation is best shown by the state-
ment in the report of the Medical Economics Committee
that “in many ways the Ohio compensation law is
superior to the compensation laws of other states and
that in general it is more satisfactory to all groups and
individuals affected by it.*

While the result in this case has been of value to the
physicians of Ohio, the policy that secured this result
is of far greater importance. It has already been
pointed out that the extent of friction of medical rela-
tions in compensation matters seems to bear little
relation to the forms of compensation institutions.
Comparatively smooth working or constant friction may
be found where either state funds, stock companies or
mutual associations exist. These relations seem little
affected by the presence or absence of fee schedules or
of many other things over which there is sharp conflict
in some states, if there is a definite continuous contact
between organized medicine and the compensation
authorities.

There is an indefiniteness about this phase of the
subject that makes it difficult to set down hard and fast
descriptions of the policy that has brought about these
results. It is really another example of the fact that,
in social relations, human, personal and more or less

147. Ohio State Medical Journal, May 1, 1932, p. 357.
148. Ohio State Medical Journal, Oct. 1, 1930, p. 943.
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individual contacts are often of more importance than
laws and institutions. In a paper read before the Medi-
cal Association of Georgia, C. W. Roberts *** said:

“Convinced from the outset that the provisions of the act,
in common with those generally in operation, anticipated the
free use of sound medical opinion in its administration, the
Georgia Commission has constantly availed itself of the services
of our profession in rendering of awards concerned with medico-
legal questions. Whatever criticism, if any, that might be
justly lodged against the lay administrators of these acts, con-
cerned so much with medical problems, in other states, cannot
with equity be maintained in Georgia.”

In Maine there is mention of “a frank discussion of
the differences arising between the companies and
attending physicians.1%®

At a little later date the president of the state medical
society in his presidential address said concerning the
industrial accident law:%* “It is universally appre-
ciated by the patient, generally approved by the physi-
cian, accepted by the manufacturers, and wholly
disregarded by the consumer, who pays the bills.”

In New Jersey, although the law did not make such
an appointment compulsory, a physician, Andrew F.
McBride, was for many years labor and compensation
commissioner. He %2 describes his policy as follows:

“Having been a practicing physician myself, of many years’
standing, before taking up the duties of Labor and Compensa-
tion Commissioner, I was desirous of seeing that all proper
medical bills were paid, and that right promptly. To bring
this about I set up arbitrarily in many parts of the state,
Medical Boards consisting of 3 members; 1 member was selected
by the Medical Society, 1 by the carriers and 1 by the state,
so that all disputed bills could be referred to these Boards for
the purpose of being reviewed and passed on. . . .

“There were several such Boards in the state, all serving
loyally and devotedly. My thought is that they should be con-
tinued by law and that the man selected by the county society
in each district be paid for his services.” .

Not but that there has been some dissatisfaction in
New Jersey.?®® There has been the same tendency to

149. Roberts, C. W.: Journal of the Medical Association of Georgia,
July, 1929, p. 319. .

150. Maine Medical Journal, May, 1927, p. 101.

151. Maine Medical Journal, July, 1930, p. 120. . .

152. McBride, Andrew F.: The Compensation Act in Relation to Doc-
tors and the Practice of Medicine, Journal of the Medical Society of
New Jersey, July, 1930, p. 574. .

153. Sommer, George N. J.: Presidential Address, Journal of the
Medical Society of New Jersey, July, 1931, p. 540. Ethics and Industrial
Medicine, ibid., March, 1930, p. 253.
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“commercialize this branch of surgery” that has been
found elsewhere.?®* Yet in spite of these evils one finds
the secretary of the state medical society boasting of
the superior relations of the physicians in compensation
work in New Jersey as compared with those in neigh-
boring states,1s®

The provisions of the Utah law are much like those
of some other states where there is the most bitter com-
plaint and denunciation of their workings by the medi-
cal profession. Yet there is very little complaint by
organized medicine in Utah. Perhaps the explanation
is found in the following extract from the report of
the Committee on Industrial Medicine: 1%

“Our Committee on Industrial Medicine met with the Indus-
trial Commission of Utah every week and adjusted claims, and
saw patients and doctors. A great variety of cases were dis-
cussed. The Industrial Medicine work in Utah has assumed
a large aspect and a great many cases are being taken care of
by regular physicians, and a great many by corporations
(through their doctors). The work at times has been quite
heavy, but I think it has been handled quite satisfactory.”

A corresponding quotation from the industrial com-
mission further explains this policy and its results.!s?

“In addition to the formal Hearings held before the Com-
mission, a committee of three physicians, appointed by the State
Medical Society to serve for a period of three months each,
meets with the Commission on one morning each week, for the
purpose of adjudicating medical bills on which there may be a
dispute between the doctor and the insurance carrier. It is also
the practice to bring before this Commission injured employees,
in order that the doctors may examine and determine whether
in their opinion the employee’s physical condition is fixed, or
whether further medical treatment is indicated; and if in their
opinion, the condition is found to be fixed, the approximate
extent of permanent loss of function, if any, then existing; and
any other question which may have arisen regarding the con-
dition of the applicant. This service is entirely free and an
average of seven injured employees are examined at each ses-
sion of the Committee. The assistance accorded the Commis-
sion, injured employees, insurance carriers and employers by

154, Martin, J. W.: Relation of Traumatic Surgery to hduury. Jour-
ral of the Medical Socxety of New Jersey, January, 1931, p. 6.
155 Journal of the Medical Society of New Jersey, December, 1929,

156 Transactions of the House of Delegates, California and Western
Medicine, November, 1925 1470. Brown, John Z.: The Industrial
Commission of Utah and Its glelatwn to the Medical Profession, Colorado
Medicine, January, 1933, pp. 33-36.

157, Bulletin 1, Industrial Commission of Utah, 1928, p. 7.
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this Committee has been of inestimable value and much praise
should be extended to the State Medical Society for the loyalty
and the attention given to this phase of the work.”

There are frequent references in reports of the
various commissions as to the value of medical cooper-
ation. Although California is not one of the states in
which the medical relations have been adjusted to the
satisfaction of the profession, yet the department of
industrial relations, in its first biennial report, 1927-
1930, pays the following tribute to professional cooper-
ation and also comments on some other matters that
bear on questions previously discussed:

“This matter of cooperation by the members of the medical
profession has been, and is, the subject of much gratification
by the Industrial Accident Commission. The service required
of the special medical examiners is often irksome, it is exact-
ing, and the remuneration is not comparable to that which our
average special medical examiner must receive from his average
case. Part of the work, therefore, is done for the good of the
cause and with the desire to contribute to, and cooperate in, a
humanitarian movement.

“This office has, with very few exceptions, never been dented
the services of any of the leading physicians of the State of
California for special examiner work.

“Members of the faculties at the medical colleges and the
most prominent practitioners everywhere are on our list, and
contribute their services when called upon. The value of this
service can be better understood when it is realized that the
Industrial Accident Commission is often confronted with vastly
divergent opinions. The class of men comprising the list of
special medical examiners makes their opinions authoritative.

“In sad contrast with the services of these specialists are the
services of some physicians whose results come before the
Industrial Accident Commission for scrutiny and decision. The
Industrial Accident Commission has always held that the best
surgical service that is to be had is not perfect—it is none too
good. The Industrial Accident Commission has always held
that the services of the men best equipped by knowledge and
experience would be most economical in the long run.

“Many of the insurance companies are inclined to practice
economy in the selection of physicians and surgeons who are
willing to take less for their services than a legitimate fee, and
to ignore the false economy following poor results. Some
insurance companies and medical service organizations have
actually gone so far as to contract to furnish medical service.
In such an arrangement, the patient-doctor equation is lost, with
detriment to the service. Furthermore, such arrangements may
be illegal for the reason that the right to practice medicine is
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vested by law in the man who secured the license to practice
medicine, and not in an organization which dispenses wholesale
medical service.”

It may be worth noting that such cooperation as is
conducted in Utah and California and in a number of
other states involves a considerable contribution of free
or underpaid services on the part of the medical pro-
fession. Moreover, there are some states in which the
administrators of the compensation law have shown an
inclination to reject all cooperation. The report of
the Committee on State and Industrial Affairs of the
Oregon Medical Society says:5®

“For three years our Society had tried in every honorable way
to cooperate with the State Industrial Accident Commission,
and to offer our services, so far without definite results.

In spite of our efforts the Commission persists in refusing the
help which is offered free of cost and that could surely be of
great advantage.”

There have been ample illustrations of the discon-
tent of physicians with the workings of compensation
systems. It is something of a relief to cite these illus-
trations of more satisfactory relations. It would be
possible to cite some others, and perhaps reference
should be made to the situation in New York, where,
almost from the enactment of what is claimed to be
the first compensation law in the United States, there
has been a turmoil of complaints, accusations and
investigations rivaled in virulence only by the corre-
sponding situation on the other side of the continent in
the state of Washington, whose compensation institu-
tions differ as widely as any to be found from those in
New York. Yet in the latter state the careful, pains-
taking and statesmanlike work through a series of
years of the committee of the state medical society
seems about to produce a comparatively harmonious and
satisfactory solution.

The Committee on Medical Economics of the Medical
Society of the State of New York, after several years
of study and discussion, laid down a policy which was
endorsed by the house of delegates of the state
society.”® ~Many of these recommendations have
already been translated into action either through an
understanding with the insurance carriers or by action

158. Northwest Medicine, January, 1932, p.

ical Soci

36,
.159. Annual Report of the Med ety of New York, 1931-1932,
pp. 25-26.
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on the part of the compensation authorities. Some of
them still remain subjects of dispute; but the influence
of organized medicine is now perhaps the most
influential force in determining the future development
of compensation conditions. A very significant phase
of the new situation is the outcome of arrangements
that have been made with the insurance carriers. Prac-
tically all the stock and mutual companies, as well as
the state fund and self insurers, have joined in agree-
ing to cooperate according to the terms of what has
been designated as a ‘‘gentleman’s understanding.”
Some of the more significant points in this under-
standing are those dealing with the choice of physician,
the arbitration of disputes and the question of proper
medical reports, Previous to this understanding, only
physicians “authorized” by the carriers could treat
compensation cases with certainty of receiving payment.
According to the new agreement:

“The carriers agree to waive the question of authorization
for family physicians who are members of the County Medical
Society and who will comply fully with the agreed plan of the
County Medical Society and the carriers. Reasonable charges
for services of such physicians will be promptly paid.”

In return for this general authorization of all society
members:

“The members of the County Medical Society agree to seek
the advice and abide by the decision of the carriers as respects
consultations, x-rays, physical therapy and other treatment
beyond ordinary treatment, and, further, the physicians will
cooperate with representatives of the carriers in securing for
the carriers examinations of claimants at reasonable times.”

Machinery has been set up in the form of a joint
arbitration board for the settlement of all disputed bills
for services, thus doing away with one of the most
annoying causes of friction. In connection with the
understanding, a tentative fee schedule has been adopted
which governs the charges in compensation work.
Each county is free to accept or reject this arrange-
ment. A number of counties, including some of the
most important industrial centers, have already ad_opte.d
the plan and those immediately concerned with it
expressed great satisfaction with its operation up to
the present time. .

Without for an instant belittling the defects in and
the need of change of compensation laws and institu-
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tions, some of which seem almost designed to work an
injustice to the medical profession, of such paramount
importance in the operation of the law, these illustra-
tions would seem to indicate that it is possible greatly
to improve medical relations even under the most
undesirable institutions. The factor that is peculiar
to the states mentioned is the existence of a hard work-
ing committee of the state medical society, supple-
mented in some instances by local committees the
members of which have thoroughly studied all elements
of the situation. This committee has then met regu-
larly and fairly frequently with the compensation
officials. At these meetings, specific problems are con-
tinually threshed out and in the process of the dis-
cussions general principles evolve and necessary changes
are made so evident that there is little resistance to
them.2%®

To be sure, this assumes a spirit of cooperation on
both sides and some compensation bodies, like that of
Oregon, may refuse such cooperation. There will also
inevitably be questions that cannot be settled by com-
promise and over which a legislative, legal or political
conflict will be necessary. But the medical society that
has behind it several years of such study and consulta-
tion will go into such a conflict infinitely better equipped
and with greater prospects of success than one that is
rushed unprepared into a struggle perhaps for its most
highly valued principles and ideals.

A large number of the compensation administrative
bodies have medical depanments, and practically all
have the right to appoint physicians to make examina-
tions of claimants, the report of whose findings is the
basis of compensation adjustments. The usual fee paid
such “impartial examining physicians” is $5 and travel-
ing expenses.!®!

When a chief medical examiner, adviser or director
is attached to the commission he is usually a salaried
employee, sometimes with quite an extensive staff.
Some of these are employed on a part-time basis. Only
in the state of Washington is any such medical official

160. See annual reports of the Committee on Medical Economice , pub-
lished in the Ohio State Medical Journal, in May of each year, (or full
information on_the relations of the Ohio State Medical Association to the
compensation situation.

161, National Industrial Conference Board: Workmen's Compensation
Acts in the United States—The Medical Aspect, l92$, p. 23.
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a member of the commission with any voice in the
decision of medical questions.

The special report on “Uniform Medical Provisions
for Workmen’s Compensation Acts in the United
States, issued by The National Industrial Conference
Board (1925), has as one of its recommendations (page
16) that “There should be attached to each compensa-
tion commission a physician who should be the medical
director. He should be appointed from a group of at
least three physicians proposed by the State Medical
Society as being qualified for the position.”

The New York Industrial Survey Commission rec-
ommended that a medical advisory committee be created
by law “to consider all matters connected with the
practice of medicine submitted to it by the Industrial
Commission, the Board or the Industrial Council and
to advise them in respect thereto.” 1°?

These efforts have had little effect. The physicians
connected with compensation commissions continue,
with few exceptions, to be underpaid and overworked
and to be given little real authority. When the National
Industrial Conference Board investigated this medical
aspect of workmen’s compensation in 1923 it found only
fifteen states having anything that might be designated
as a medical department of the administrative body of
workmen’s compensation.1%*

A questionnaire and examination of laws and reports
shows two more in 1932, Arizona and Georgia, now
reporting such a department, while Kentucky has
dropped its medical department and Pennsylvania estab-
lished one that had been authorized several years before.

Except in two states, New York and \Washington,
the payment of such physicians averages about $2,000 a
year, with many on a part-time fee basis.***

From all the information available it seems safe to
estimate that the amount paid to physicians regularly

162, New York Legislative Document 87, 1928, pp 60:63. See also
Virginia Medical Monthly, November, 1925, p. 522. Nebraska State
Medical Journal, September, 1929, p. 374, and Bulletin 564, U. S. Bureaan
of Labor Statistics, p. 22, for recommendations of conference of Eastern
states on compensation legislation. ., 5 X

163, National Industrial Conference Board: Workmen's Compensation
Acts in the United States—The Medical Aspect, 1923, pp. 23-25. Com-
ditions have changed very little since this was written. . .

164, See Seventh Biennial Report Workmen’s _Compensa_non Service of
Towa, 1926, p. 12, where a plea is made for an increase in the salary of
the medical adviser from $1,200 to $2,000 a year and where his duties
are described.
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connected with compensation administration is less than
$50,000 annually in the whole United States. This does
not, of course, include fees to “impartial physicians”
who are called in to decide specific cases and who gen-
erally receive from $5 to $10 for this service. It does
include all those whose position might enable them to
influence the workings of the system. In most states
their influence is admittedly very slight. Their duties
are generally described as deciding disputed questions
of disability or passing on the bills of physicians in
compensation cases.!®

In no state is organized medicine given any voice in
the selection of these officials. Their qualifications are
determined by lay judgment, not always unaffected by
political and other considerations. In a few states
where, as has just been described, there is close cooper-
ation between a state medical society and compensation
officials, the influence of organized medicine in deter-
mining policies and appointments is often very great
but it rests on no legal basis and may disappear with
any political change.

It is somewhat difficult to assign the responsibility
for the completely successful, although usually silent,
opposition to every effort to secure medical representa-
tion or adequate pay for the physicians employed in
compensation administration. The employers and
insurance carriers can probably be assumed to belong
to this opposition, as a part of their effort to keep
down payments to physicians. Members of commis-
sions naturally react against any move that would
reduce their authority. So it remains true that the phy-
sicians, who are the only persons concerned with com-
pensation who have undergone a long course of training
to prepare them for their work, and whose decisions
are so vital to every action, still remain the lowest paid
and with almost the least influence in compensation
administration of any parties concerned.

16S. Stanley, H. M.: Shou!d the Compensation Board Have in Its
Employ a Stafl Physician or Physicians? ulletin 511, U. S. Buresu of
Labor ~ Statistics, April, 1930, pp. 310-323, with subsequent discussion
and reports from several statea



CHAPTER VIII

COMPENSATION AS ORIGIN AND FOS-
TERER OF CONTRACT PRACTICE

Social institutions are seldom consciously created.
They grow out of previous situations and conditions
and usually have developed considerable strength and
established significant interests before their importance
is recognized by those concerned with the older institu-
tions which the new are supplanting. One reason for
this is the tendency of any change to establish new
nuclei of what might well be called social crystallization.
When workmen’s compensation was introduced into the
social fluid it created a multitude of these nuclei. It
brought together a great number of groups for common
legal and financial treatment in regard to accidents.
This treatment carried these groups along quite a com-
plex social process of investigation, treatment, adjust-
ment and payment of compensation. As each of these
phases was standardized, pressure was automatically
brought on the other phases to force them to keep step
and become standardized.

Such a process is as unconscious in its operation as
the assembly line of a factory that imposes standardiza-
tion without regard to the effect on the persons and
processes affected. Yet even industry is a human
process and sometimes learns, at great cost, that not
everything is suited to assembly line systems.

When compensation laws were enacted there were a
few industries, usually in isolated regions, employing
“company doctors.” Labor was protesting against the
character of the medical service furnished. The phy-
sicians employed were seldom of high grade. They were
poorly paid and overworked. Compensation brought a
number of new forces to bear on plant medical systems.
Heretofore these systems had been looked on almost as
necessary nuisances, without which an isolated labor
force could not be maintained. The money spent on
them was begrudged as a penalty laid on those indus-
tries because of their location. L

When the employer was punished for the injuries of
his workmen not simply by the loss of their labor but
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by a direct financial penalty, the plant medical system
became capable of more than “earning its way.” It
could cut down compensation payments and reduce
insurance premiums in ways already discussed. When
the compensation laws permitted and, in some cases,
encouraged “self insurance” and the safety and per-
sonnel movement discovered other very good values in
plant medical care, the result was an excessive accelera-
tion in the growth of such systems. They left the
isolation of mining, lumber and railroad camps and
entered the great cities. They were no longer estab-
lished to meet a complete absence of medical facilities
but rather for more effective, standardized mass com-
petition with well established adequate facilities.!*

So steadily and almost stealthily has this develop-
ment proceeded that today more than a million workers
receive their medical care from such plant systems, and
the rate of growth increases yearly. These plants are
extending the scope of their service as rapidly as their
numbers. The first “company doctors” were in com-
munities composed almost exclusively of the employees
—usually single men. Their practice was largely con-
cerned with accidents, which made the transition to
compensation work easier. The first plant systems fol-
lowed this example but, in recent years, have spread out
beyond “first aid,” accident prevention and examina-
tions for employment to complete medical service to
employees and their families. This step brought the
industrial physician into sharp and subsidized competi-
tion with the private practitioner and led to bitter con-
flicts in many localities.

From a multitude of similar statements the following
quotation is taken as typical of the reaction of the pri-
vate practitioner toward this tendency.'®’

“Instances of the abuse of corporation practices, in so far
as their medical departments are concerned, continually come
to hand. On a previous occasion we have been required to
speak about the corporation physician who treats professionally,
on the company’s time, employees complaining of headache, toe-
ache, and all the aches in between, at no cost to the employee,
despite the latter’s salary of $1,500 up to $6,000 and beyond.

166. Stevens, Harold W.: Address before New England Medical
Council, New England Journal of Medicine, Nov. 13, 1930, p. 974.
National Industrial Conference Board: Medical Sopervision and Service
in Industry, 1931, pp- 3-5. .
‘9387. "];7 Stinks,” editorial, Delaware State Medical Journmal, May,

. p. 87.
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When in addition to free professional services the doctor dis-
penses gratuitously medicines from the corporation stock-room
the pharmacist has a legitimate kick to register.

“From another quarter we hear complaints about the cor-
poration physician who gives anti-hay fever injections, etc.,
gratuitously to employees. By no stretch of the imagination
can a corporation claim that working in their office has caused
the hay fever, prodiiced an asthma, or caused a severe anemia,
yet the company’s doctor (we hope unwillingly) gives serum
treatments free,

“Now one's medical sense of the eternal fitness of things, to
say nothing of the ethics involved, has reached an abysmal
depth when a salaried corporation doctor usurps the patient’s
inalienable right of free choice of physician, even though there
may have been no actual duress. Such a functionary has no
moral or ethical right whatsoever to even suggest a consultant
or a hospital, for the element of potential duress is always
present, . .

“This rank usurpation by corporate medics of the rights of
free choice and of private practice has another angle: it is just
one more step towards the socialization or the nationalization
of the medical profession, than which no worse calamity could
befall the public. Slowly, but insidiously, corporations, lodges,
and associations are rendering the field of medicine less and
less competitive, and unless this tide be stemmed the day of the
individual private practitioner is doomed.”

The new development has not lacked defenders. It
is claimed that industrial practice is a legitimate and
important specialty of medicine, justified by the neglect
of industrial phases of health and disease by private
practitioners. The value of care by an industrial medi-
cal department in conserving the health of the workers
and reducing the hazards of employment has been
stressed, and certainly it cannot be successfully denied.
No criticism can be rightfully directed against those
who have shown the close relation between occupations
and health. All this is largely arguing outside the
question that is really at issue. It is not a question of
the value of industrial medicine but of the methods of
organizing and applying it. The questions at issue are
not medical, surgical, therapeutic or sanitary but social,
economic and financial.

The medical service is not requested by the prospec-
tive patients. The whole history of the attitude of
organized labor on this point shows hostility to the
establishment of such systems. They were established.
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as most of the writings defending them admit, to cure
financial ills of the employer rather than physical ills
of the employee.1%*

When an industrial plant medical service is intro-
duced and controlled to reduce the costs of production
and increase the profits of an enterprise, these motives
must inevitably warp judgments in diagnosis, treatment
and prognosis of recovery. The physician who knows
that the support which his work will receive from his
employers is primarily dependent on financial rather
than medical standards must be more than human not
to permit these considerations to govern important
phases of the treatment of his patients.

These prospective patients are practically never given
any choice in the selection of the physician but are
often called on to pay for his services through pay-roll
check-offs.

It is the confusion of these issues that has muddled
much discussion. It is argued that the plant physician
or contract medical service returns the employee to
work in less time than the private practitioner. This
point has already been discussed but may well be con-
sidered from this new angle.

The Industrial Accident Commission of California
presents the following table of comparisons of time lost
in 26,851 cases of contract and 69,494 of private
treatment :1°°

Private Doctor Paid a Specific Fee

1914 Average time lost in days.......co0ovuvuvianaaa..s
1915 Average time lost in days.....

1916 Average time lost in days.....
1917 Average time lost in days.....

Company Hospital or Contract Doctor

1914 Average time lost in days......ccocovinnnnvrennnnss. 15
1915 Average time lost in days...........ccovevenniannnas 14
1916 Average time lost in days.........coocvvveevinnnnnnn 14
1917 Average time lost in days...........co000euinucrnnnn 14

168, Of twenty-three titles cited in a8 bibliography pftY?fed by the
library of the National Bureau of Casualty and Surety Underwriters,
eightcen stress the financial advantage of health service in indnut% On
attitude of organized labor, see Williams, Pierce: Medical Care Through
Fixed Periodic Payment, 1932, p. 3, pote by Hugh Frayne.

169. Report, 1917-1918, p, 177,
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This example illustrates many things besides the fact
of comparative rapidity of restoration to the job. Some
of these will be considered shortly. This can be better
done if we first set alongside this table some other
opinions of the same commission. In the early days
of compensation, the same body said of contract
practice: *"° ;

“There has been noted in the last fiscal year an ever increas-
ing tendency toward ‘contract practice’ among the insurance
companies. This is a most deplorable condition since the con-
tracts are frequently made with men of poor equipment and
some whose only equipment appears to be a willingness to work
for little money. One great failing in this contract work is
that treatment and results of treatment are seldom subject to
comparison or supervision. There is a tendency toward ‘sur-
gical inbreeding’ in that a man, secure in his exclusive care of
the cases of some insurance company, may do pretty much as
he pleases as long as he is acceptable to the company. The
result is poor work.

“Very often has contract practice brought to this office cases
for inspection by our Medical Department. These injured men
present themselves for the purpose of satisfying their doubts
as to the results or character of the treatment they have
received.

“These examinations frequently result in change of doctors
or exactions of satisfactory treatment by the insurance
companies.

“On the other hand were the work shared among all well-
equipped physicians, there would be a general interest, mutual
discussion and stimulation which go to produce a high order
of treatnrent and results.”

Place beside this another comment only a few years
later; 7

“Probably the most serious problem is that of medical treat-
ment of the injured. Medical treatment includes physical
therapy, occupational therapy and work treatment, as well as
surgical and medical services. The greatest single cause of
prolonged disability following injury is neurosis in its various
phases. Medical treatment has more influence on the develop-
ment of, or avoidance of, neurosis than any other one mutable
factor.

“We foresee in the rapidly increasing tendency of the mem-
bers of the medical profession to join medical service organiza-
tions and to produce wholesale medical service, a danger of
increase in neurosis.

170. Report 1916-1917, p. 21,
171. Report 1922-1923, p. 17; 1915-1916, p. 25.
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“Treatment of those with nervous tendency, requires, we
believe, more individual insight than the wholesale method of
treatment is prepared to yield. It is true that a mass of
patients passing through a medical institution whose morale is
kept high by successful surgeons, kindly and patient attention,
and above all that contagious spirit of confidence which some-
times is epidemic among patients, will do much to overcome
the harmful elements in wholesale medical service.

“We deplore the fee cutting and contract work which organ-
ized medical service appears to entail.”

Evidently the human mechanism is not fitting into
the processes of the assembly line in such a way as to
produce the best results. It may seem unkind to point
out that we have here another example of the layman's
confusions and contradictions when he attempts to
combine his medical ignorance with his social and
economic knowledge. Such confusions and contra-
dictions always arise when conflicting medical and
economic definitions of disease and treatment are com-
bined in the same chain of logic. It is the failure to
see that restoration to the job is not always identical
with restoration to health, that the necessity of indus-
trial specialization in treatment does not prove the
necessity of certain economic and social forms of
organization of that treatment, and that the economic
and social forces thus introduced should not necessarily
determine the character of the medical treatment, that
are the main defects in such logic.

Unless the dangers of this confusion of definitions
are kept clearly in mind, much of the discussion of the
expansion of contract practice in connection with com-
pensation which is to follow would not be clear, and
many of the arguments for and against such extension
would appear to be entirely beside the point.

The development of the industrial plant medical
system was given an especial impulse by the peculiar
provisions of the compensation law in a number of
Western states. Owing to the industria] importance of
mining, lumbering and construction works in these
states, the plant medical department had a powerful
influence in determining the character of compensation
legislation. Most of these schemes supplied complete
medical care to their employees and sometimes to their
families and were supported by a “check-off” on wages.
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Clauses perpetuating and legally enforcing this situa-
tion were made a part of the compensation law in
these states.'™

It will be noted that the first effect of these laws was
to place the burden of the cost of medical care under
compensation, which in other states was borne by the
consumers, on the employees. There had long been
strenuous objection by the employees to this *check-off”
from wages for medical service. The objection was by
no means confined to the cash deduction_but extended
to the character of the service.”® In fact, there are few
subjects on which it is so easy to collect such a mass of
denunciatory material as on the character of contract
and industnal medical service. Labor journals, official
investigations, industrial commission reports, are as
emphatic, and well-nigh unanimous in condemning such
service as perfunctory, neglectful, hasty and superficial
as are any of the medical journals, which the defenders
of such services charge with prejudice. Even after the
largest reasonable allowance is made for such prejudice,
the indictment is too specific and unanimous to justify
any other conclusion than that in spite of brilliant
examples of excellent services, so frequently cited, the
general standard must be decidedly poor.

This general criticism has not prevented the rapid
growth of such systems in most of the states where they
were encouraged by favorable provisions in the com-
pensation law. The entire structure of the Washington
law seems especially designed to foster such contracts.'™

“To resume, ours is not an employer’s liability act. It is not
even an ordinary compensation act. It is an industrial insur-
ance statute. Its administrative body is entitled the Industrial
Insurance Commission. All the features of an insurance act
are present. Not only are all remedies between nraster and

172, Bulletin 423, U. S. Bureau of Labor Statistics, September, 1926,
for wording of such laws in each of the states. Bulletin 304, August,
1922, pp. 35 et seq. for discussion of provisions of Washington law.
Workmen's Compensation Act of the State of Montana, ndustrial
Accident Board Report, 1926, Nevada Industrial Commission Regulations,
April 1, 1931, p. 1.  Sixth Annual Report Industrial Commission of
Colorado, 1921-1922, p. 10. Boyd, James Hamilton: Workmen's Com-
ensation, 1913, 13. Williams, Pierce: The Purchase of Medical Care
hrongh Fixed ;‘eriodic Payment, 1932, pp. 96 et seq.

173. Third Biennial Report of the Department of Labor and Industry
of Montana, 1917-1918, pp. 10 and 55. On attempts of em¥loyen to avoid
provisions of similar laws designed to aYre\fem shifting ot compensation
G;%’lg to employees, see Report Industrial Commission of Colorade, 1921-
1922, p. 11, .

174. Opinion Supreme Court of Washington, Stertz et al va. Industrial
lgsurance Commission, Report Department of Labor and Industries,
1924, p. 18.
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servant abolished, and, in the words of the statute, all phases
of them withdrawn from private controversy, but the employee
is no longer to look to the master even for the scheduled and
mandatory compensation. He must look only to a fund fed by
various employers. When the employer, for his part, pays his
share into this fund, all obligation on his part to anybody is
ended,

“Under our statute the workman is the soldier of organized
industry accepting a kind of pension in exchange for absolute
insurance on his master’s premises.”

Washington has the exclusive state fund plan of
administering, not only compensation insurance, but all
other phases of compensation. The working of the
system is explained by E. S. Gill, Supervisor of Indus-
trial Insurance.’’®

“The state of Washington has the exclusive state plan, or
state monopoly on industrial insurance and medical aid. The
industries for medical aid purposes are divided into five classes.
I want to say first that the insurance in Washington is collected
on the pay roll, being based upon a certain percentage of pay
roll. The medical aid is based upon the day’s work, and the
industries are divided into five classes, according to the hazard
of the business, for the purposes of medical aid contributions,
classes A, B, C, D and E, and one-half of the cost of medical
aid is paid by the employer and one-half by the employee. This
act calls for a payment of 1 cent for each day's work or a
fraction of a day where it is equal to half a day or over;
class B, 114 cents a day; class D, 24 cents a day; and class E,
3 cents per day. .

“We have, as I sand, the state plan, but employers and
employees are permitted under our law to contract with doctors
and surgeons for the treatment of the employees, but under a
state supervision. I might say also that we have had a good
deal of trouble with the contract, because of the abuse largely
through the contract doctors. It is simply human and natural
that the man who has a contract, when the claimant is brought
into his hospital, takes the contract to make money out of it,
and the first thing he thinks about is how soon he can get this
man out of the hospital. So at the last session of the legisla-
ture we secured an amendment to the contract feature of the
law which gave the supervisor of industrial insurance almost
autocratic power over contracts as well as state cases. He is
now empowered to require the filing of a bond by all contract
doctors for the faithful carrying out of the work, and is also
granted power and authority in cases of emergency to transfer

175, Bulletin 304, U. S. Bureau of Labor Statistics, August, 1922, p.
5. The contributions required from employees for medical aid have
been greatly increased since this statement was made. Some classifications
pay from 15 to 1814 cents weekiy, and the minimum is 2 cents. Medical
Rate Sheet, Department of Labor and Industries, July 1, 1932.
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the patient from the contract doctor to the care of another
doctor at the expense of the contract doctor and the man's
employer. Also, he may, of his own volition, after a hearing,
cancel any contracts that may be in effect. We found that it
was necessary to secure this amendment because of many
abuses under the contract system, which had cost the industrial
insurance fund thousands of dollars.”

An illustration of the abuses which it was hoped this
amendment permitting more stringent regulation would
abolish is furnished by a quotation from the Report of
the Department of Labor and Industries; "

“In Nos. 165945 and 167093 one man received a comminuted
fracture of the tibia and fibula of the leg and the other received
a fractured hip. In both cases the employees were under a
medical contract made by the employer.

“Neither employer appeared to take any interest in the
employee following his injury and the treatment in both cases
was such that the one receiving the comminuted fracture of
the tibia and fibula later had to have his leg amputated at
another hospital in Seattle and the man receiving the fractured
hip had to have additional bone surgery performed at the
Tacoma clinic. The result is that the cost to the industrial
insurance fund in these two cases will be in excess of $2,000
each, and worse than that is the fact that both men will be
permanent cripples.”

Hamilton Hyday, a member of the Industrial Insur-
ance Commission of Washington, in a pamphlet on the
“Treatment Cost of Work Accidents,” described further
abuses:

“There are hospitals in this state which have heretofore
indulged in the practice described by Chairman Pratt of aiding
and abetting in coerced settlement, giving the man a drink.of
whisky and a railroad ticket to a distant point, thereby be!ng
relieved of further responsibility for hospital care and stopping
inroads on the hospital’s potatoes due to the man’s returning
health.

“One corporation in southwest Washington arranged vyith t}1e
hospital to have all medical and hospital treatment given its
stipulated average of 130 men for the sum of $300 a year. The
company then deducted regularly $1 per month or $1,560, !eav'-'
ing a net balance on the books of $1,260 for its enterprisel

In spite of this provision for closer regulation, the
industrial commission has never seemed to accomplish

176. Bulletin D tment of Labor and Industries of the State of
\\’ashingll:m? lgept:rg%:r 1321. See also Northwest Medicine, October
1931, p, 408.
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much in controlling and regulating contract medical
practice. Perhaps the explanation is found in the quo-
tation from Supervisor Gill. All the economic motives
are against good service. The easiest way for the com-
mission to make a good record for economy and effi-
ciency is by reducing the cost of medical care and
thereby lowering premiums to the employer. The
employer buys his medical service where he can buy it
the cheapest, and the quotations just given show that
the doctor who takes the contract protects his interests
by giving inferior service.

A similar, but by no means identical, development
has been going on in a number of other compensation
jurisdictions. In New York the first point of crystalli-
zation seems to have been around clinics and advertis-
ing doctors specializing in compensation practice. The
insurance carriers created their own clinics or con-
tracted with chains of clinics specializing in compensa-
tion practice. That the underlying objective of these
organizations was financial and economic rather than
medical treatment is shown by the fact that the greatest
attention of the physicians engaged seems to have been
given to the treatment of the compensation commission
rather than the injured worker, If this seems a mali-
ciously facetious attitude, listen to the report of an
official investigation.”

“In a considerable proportion of the examinations, the car-
‘riers’ representative is physically, not professionally, present.
It might even be true to say that he is no more than fiscally
present. He is in or near the examining room but pays scant
attention to the examination or to the findings of the state
doctor, except to ask what they are so that he may note them
on his report to the insurance carrier and collect his fee for
‘attending’ the examination. In cases where the injury is such
as to make a large award likely, the physician representing
the carrier does watch the examination and discusses with the
state doctor the findings which he has made. In such cases the
carrier frequently brings in specialists. There is thus a danger
that the opinion of the state doctors may be influenced by argu-
ments from the carrier’s representatives. The problem then
boils down to this: The presence of the carriers’ physicians is
in many cases useless, when it is not useless it is vicious. It
should, therefore, be prohibited by law.”
ey o T, T K T o amiment 00,1534 Sevsiom.
p. 135. For reference to similar conditions in Michigan, see Collisi,

Harrison Smith: The Relation between Pbysician and Industry, Journal
Michigan State Medical Society, December, 1930, p. 908.
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Is it not clear where the “medical” treatment is being
applied? The “specialists” are not called for consulta-
tion to the sickbed but to the commission’s chambers.
The examination is not to cure the physical ills of the
patient but the “fiscal” complaint of the insurance
carrier. The confusion of economics and therapeutics
has reached its logical conclusion.

This plan seems to have corrupted the carriers as
well as the physicians. The situation is set forth in
another official investigation, and covers so many of
the disputed points as to deserve the following quo-
tations: 1%

“The State Insurance Fund pays far more attention to getting
work for favored doctors than it does in paying compensation to
the claimants, For some time the State Fund has endeavored
to compel all its employees in the vicinity of New York City
to send all workmen to ‘State Fund Dressing Stations,’ for
medical treatment, What are called ‘State Fund Dressing Sta-
tions’ are merely offices maintained by one physician, to whom
through this method, the State Fund attempts to send all claim-
ants for such treatment. . . .

“As a matter of practice the physician in most cases is
selected by the insurance company. The claimant is thus left
in this position, viz., the physician who treats his injuries and
restores him to working condition later appears as a witness
against him upon his application for compensation.

“It is my opinion that the medical profession generally can
be trusted to treat industrial injuries. What appears to be
needed in connection with the compensation law is a better
organization of the medical profession for the purpose of pro-
viding prompt and efficient service in cases of industrial
injuries. The state medical societies should be consulted on
how this organization can be secured and made effective. The
cooperation of the medical profession should result in a revision
of the law, which would permit free choice of physicians at
least to a limited extent. I believe that some change in the law
in this respect is imperative.”

As an escape from these evils a committee, appointed
by Governor Franklin D. Roosevelt, proposed the estab-
lishment of state clinics to handle compensation work.
This proposal was opposed by the New York State
Medical Society as tending to legalize and perpetuate
all the evils it was designed to cure. In defending his
proposal, the chairman of the committee has thus

178. Report Jeremiah F. Conner, Moreland Act Commission, May 27,
1919, Legislative Document 74, pp. 15, 32, 3J.
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described the old clinic practice, so long defended by
the insurance carriers: **°

“While certain of these clinics undoubtedly maintained high
professional standards, the average level of medical care is
deplorable and, in certain cases, excruciable. It is not uncom-
mon that such clinics are manned by newly graduated students
receiving $25 a week, working a ten-hour day. The use of
untrained, unregistered nurses in these clinics has been wide-
spread. In many cases the actual treatment is given by these
obviously unqualified operators. Concrete evidence points to the
existence of what can only be regarded as a medico-commercial
racket in certain clinics.

“Such conditions are a menace to the injured in industry.
Further, they do not reflect glory or distinction upon the medi-
cal profession itself. Neither the historic ethical traditions
of the profession nor the scattered individual efforts of upright
members of that profession have proven adequate to cope with
these conditions.”

It would be easy, but tiresomely repetitious, to show
how similar conditions have arisen in many other
states.*8?

Always there are the same complaints of inferior
service, of physicians perverted from their professional
care of patients to financial care of employers and car-
riers and of attacks on professional standards at vital
points.

This was but the preliminary stage to a development
that even now is in full swing in but a few places but
the germs of which are visible in many more localities.
When a multitude of individual plant and carrier medi-
cal systems of the character described have come into
being, the stage is set for the appearance of the medico-
economic promoter to seek to eliminate further eco-
nomic cost by a process of consolidation. .

This promoter came into a field where the expansion
of contract practice had already gained such a momen-
tum that it had spread far beyond the bounds of com-
pensation. Hospital associations, often originating in
compensation work, but now reaching into other fields,
lodge practice and other semi-health insurance schemes

179. New York Sun, May 17, 1932,

180._Report of i on Comp and Health Insurance, Texas
State Medical Society, Texas State Journal of Medicine, June, 1925, p.
88; ibid., June, 1931, pp. 98-101; Walker, R. H.: The Gorgas I
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were ready for his activities. Organizations were
formed to take contracts for all forms of industrial
and group practice. Solicitors are sent out to solicit
business and overpromise and underbid competitors.
These phases are already well developed on the Pacific
Coast and all the conditions for their appearance are
found in a multitude of localities throughout the coun-
try. We have now reached the stage which was so
prophetically described in the report of the Judicial
Council of the American Medical Association in 1915.1

“Some form of workman's compensation law has been already
passed in more than half the states in the Union, and there is
small doubt that before long such laws will have been passed
in the majority of the states if not in every state. The passing
of these laws does not mean that some new or special law has
been passed to compensate an injured workman under the old
common law system, but it means an entirely new legal and
social conception of compensation for injury and is, in fact,
the beginning of a new social and economic condition in this
country. These new economic conditions affect very materially
the medical men in a community. It is certain to bring up the
questions in new forms of contract and lodge practice, of health
and accident insurance, of state aid and state medicine. It will
also affect the relationship between the boards of trustees and
the attending physicians and surgeons in private and municipal
hospitals.”

In Washington and Oregon, at least, contract prac-
tice, centering around compensation, has developed to a
point where it threatens at once the economic and the
ethical foundation of the profession. Some features of
the existing situation are described in a statement of
H. J. Davidson, chairman of the Committee on Public
and Industrial Relations of King County, Washington.
He says of “contract doctors”: *52

“They hire laymen to solicit the contracts, thereby diverting
a considerable portion of the fund to channels of commercialism
and, as a corollary to the medical aid law contracts, coqtract
doctors are carrying on a wildcat health insurance business.
They are known to have paid up to 20 per cent of the gross
revenue derived from the contract and up to $600 a month to
lay agents, through whom the contracts were secured. Through
the use of hired lay agents they secure contracts remote from
their home towns, then sublet to local doctors for 25 per cent
of the total revenue, their sole service being to secure and to

181. Proceedings, House of Delegates, A. M. A, 1915, p. 13.
148623 Northwest Medicine, January, 1931, pp. 47-48; 56(0"", 1931,
p. 468.
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sublet the contract, or they hire the cheapest available local
doctor to render service under the remote contracts and often
require him to pay them 50 per cent of the gross revenue
derived from all private practice developed while in their
employ.

“In some instances a local physician has secured the necessary
signatures to the petition intending to take over the contract
for the industry. Remote organizations hearing of the fact,
through influence they could bring to bear, caused word to be
sent to the mill that the employees should rescind their signa-
tures immediately or if necessary every employee would be
fired and an entire new crew hired. In these instances the
workman contributed 50 per cent of the revenue and under the
law are supposed to have equal authority with the employer,
regarding who shall do their medical work under the Medical
Aid Law. A remote group of physicians are so intrenched
that they are able to take the bread and butter from the mouths
of laborers, their wives and children unless the medical aid
contract is awarded to them. The workmen have grievances
on this score and about the adequacy and efficiency of (he
services to the injured, but they dare not protest.

“The group of workmen included under the medical aid law
contracts comprise convenient groups to bring into the wildcat
health insurance activities, For from seventy-five cents to one
dollar and fifty cents a month, contract doctors agree to render
all professional services and pay all costs incident to the care
of accidents not included under the medical aid law and all
sicknesses with specific limited exceptions. This contract is a
limited health and accident insurance policy with all the evil
possibilities of widcat insurance, to wit:

1. The contract doctor is the insurer.

2. The insurer is unsupervised as to financial resources, and
as to performance under his contract.

3. He determines the rates, administers the insurance fund.
determines what services shall be rendered, renders that
service personally or through agents in his hire, and
retains the unexpended portion.

“Any insurance actuary will testify to the fact that the rate
is utterly inadequate. Every man operating would go bankrupt
in a short time, if he fulfilled the terms of the contract. Any
unprejudiced physician will testify to instances of failure of
the insurer to fulfil his contract.

“A man with a perforating ulcer of the duodenum went nine
times to the contract doctor. The eighth and ninth times he
was so ill his son had to take him after refusal of the contract
doctor to call at the home. No adequate history was obtained.
absolutely no examination was made. He was given a box of
pills, some ten cents in value, which proved so laxative that
their use had to be discontinued. He then consulted his family
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physician, who rendered proper service, including hospitaliza-
tion and operation, incurring some $300 expense. The contract
doctor wilfully and negligently evaded financial obligation, the
professional responsibility and effort to save for himself the
cost of hospitalization and special nurses.

“The ideals and ethics of the medical profession have through
all time paralleled very closely those of the legal profession.
The Legal Practice Act of the State of Washington specifically
prohibits the use of hired lay solicitors for securing professional
work for lawyers. It is declared to be against public policy.
The Medical Practice Act does not contain any similar clause,
although seventeen states and territories do have laws pro-
hibiting the practice, with revocation of license as the penalty.”

Against this indictment, the defenders of contract
practice make the customary claims of the superiority
of the service given by industrial specialists.®** There
does not seem to be any attempt to defend the practices
of solicitors, the expense of administration and profits
to lay managers or the methods by which employces,
who in this case are paying in part directly for their
own medical service, are denied all freedom of choice.2®¢

A description of the expansion of this contract ser-
vice beyond the field of compensation into a system of
general health insurance is given in a paper by Alex-
ander H. Peacock,'®® read before the Spokane County
Medical Society:

“For some time there has been a rider to the industrial con-
tract, called the supplemental health contract. Mines, mills,
fumber camps and railroads find such service almost indispens-
able. Due to low wages, these workers save practically nothing.
Often, too, they are itinerants or drifters. They carry }hexr
worldly goods on their shoulders. The state requires accident
insurance but no medical or sickness insurance. An additional
fee held out of their wage covers all illness. Formerly they
were a burden on the county or local community when tl?ey
became ill. Under full coverage, they become self supporting
in illness as the cost is distributed over the whole group.

“This type of sickness insurance has found a ready response
among others than industrial workers, as clerks, truck drivers,
office employees, dairymen, restaurant workers, dgpartmc-nt
stores, garages and oil stations. All indications point to 1its
rapidly spreading to all low wage earners. At the present time

183. A. Macrae Smith, President of the Socicty of Industrial Surtm;';!
of the State of Washington, Northwest Med., January, 1931, pp. “t-h -

184. “Under this section we have seen 64 men sign a contract ’f
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Medical Aid Department of Washington, 1919, p. 84.
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it constitutes voluntary health insurance. With our low income
depression, this type of sickness protection is eagerly sought
by the various hospital associations, benefit associations, indus-
trial or group clinics. The average fee charged seems to be
one dollar per month for each insured person. It constitutes
only partial medical insurance but is better than no coverage
at all. There are several groups who are waging an active
campaign to write this business. A number of them offer the
service only to the workman himself but there is strong pres-
sure being brought to include the family. Sickness in the
family of the low wage earner is almost as serious as that of
the breadwinner, .

“The hospital and beneficial associations collect an industrial
and insurance tax from each workman. Instead of employing
doctors on the state schedule fees, they employ them on a
salary. We found doctors on a salary of $150 per month doing
$800 or $900 of service on the standard fee charges. This
averaged thirty-three cents a call, house or office, with all sur-
gical work thrown in free of charge. This work took three
fourths of their income. Dressings, office assistants they fur-
nished themselves.

“Another plan that is being worked is for the hospital asso-
ciation to solicit the contracts at a dollar per month per head,
and then assign the medical service to a clinic or groups, at
eighty cents or less. It has been suggested that some of these
hospital associations who employ solicitors or managers are
only a blind for the clinic receiving the service end of the
contract.”

Here is a system of health insurance, as large as is to
be found in some European systems, containing most
of the evils and few of the merits of such systems,
which has grown up almost without notice, subject to
no effective governmental supervision and almost inde-
pendent of the influence of organized medicine. Nor
does the evolution in the states of Washington and
Oregon differ from that going on in other states save
in the fact that it has proceeded further and faster than
elsewhere. The state compensation authorities are
encouraging this latest extension. In a special circular
sent by the Washington authorities to employers, the
latter are advised that “a group sickness and non-
occupational accident policy should be carried,” as this
will reduce the amount of compensation by leading the
employee to trust to such a general policy rather than
to demand compensation.

This evolution has proceeded almost automatically as
a resultant of the various interests involved. Those
interests so far have been almost entirely economic.
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Only incidentally have scientific and professional inter-
ests had any influence. The dominant determinants
have been the employers and the carriers. Later the
administrators have sought ease and economy in opera-
tion. Developments have now proceeded to where the
managers of medical contracts are moving on their own
initiative to a defense of the interests that have been
created. No matter how undesirable solicitors, mana-
gers and contract physicians may be in relation to the
care of the workers or the progress of the medical pro-
fession, the stage has been reached at which those who
profit by the system look on their rights as ‘“vested”
and worthy of a determined defense.

Organized medicine in Washington has from the
beginning exposed and denounced the abuses of con-
tract practice and sought to discourage its extension
but has produced little effect. It is now so strongly
entrenched that recent efforts have been directed toward
restricting the most flagrant abuses. A committee of
the Washington State Medical Association, after a
year’s study of the subject, made the following recom-
mendations to the meeting of the House of Delegates
in September, 1932:

“The Committee submits the following changes in the Indus-
trial Aid Act, with regard to contracts:

1. A board of physicians, selected by the State Industrial
Commission and the Washington State Medical Associa-
tion, to determine the capabilities of the physician for
handling contracts.

2. To give to the State Industrial Board the power to accept
or reject contracts on a basis of competence, honesty and
remoteness of the contract; the right to judge whether or
not the applicant can give a high quality of service,

3. Contracts to be granted only to physicians licensed to
practice in the State of Washington—actually practicing
in the state and giving personal supervision.

4. The Medical Aid Fund to be paid to the contracting physi-
cian according to the going rate of that class. This is to
avoid rebating. No doctor shall have financial interests
in a company with which he has a contract.

5. Supervision of supplementary contracts by the Industrial
Insurance Board. Under this supervision, the establish-
ment of a minimum rate per month for the supplemental
contract in consultation with the Washington State Medical
Association; also the rule that a supplemental contract
cannot be held unless same physician holds the industrial
contract,
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6. Contracts to be made only with those physicians who agree
to operate them, and not with the corporations or laymen.

7. Non-industrial contracts, Any person holding himself out
as treating the sick for a specific sum per month or per
year shall be declared to be in the insurance business, and
shall be required to submit the conditions of his contract
to the insurance commission and to give bond for the
proper performance of his contract. This shall not apply
to contracts dealing with men who are engaged in extra-
hazardous occupations coming under the Industrial Insur-
ance Commission.

8. Solicitation of contracts by lay solicitors would be cor-
rected through modifications in the New Medical Practice
Act.”

Conditions in Washington have been described at
some length because they are repeated with slight
changes in Oregon and California, while several other
states are traveling the same road only a few years
behind Washington.



CHAPTER 1IX

SUGGESTED CONCLUSIONS AND
RECOMMENDATIONS

Knowledge of industrial environment is a help in
diagnosis and treatment. So is a knowledge of heredity.
But it does not follow that an adult’s ancestors should
choose his physician. The economic relation of employer
or insurance carrier does not confer ability either to
give or to judge medical treatment, It is more apt to
create a conflict of interests that positively unfits for
any such function.

The principle has a wider application. Because an
organization functions well as an employer or insurance
carrier it does not follow that it is suited to operate a
medical service. On the contrary, forcing the personal
relations of patient and physician into the mold of an
industrial organization is very apt to distort and destroy
the most valuable features of those relations.

A large percentage of the evils that have grown up
in compensation medical practice can be traced to efforts
to produce medical service with instruments primarily
intended to produce other goods and profits. It is some-
what as if a packing house should try to produce cut-
lery or a foundry to turn out legal services without
changing equipment. The character of the desired
product must be the determining factor in any organi-
zation, and the success of the organization is judged by
its product. The product aimed at by an efficient sys-
tem of medical care is such personal relations of the
patient with the physician as will best restore and main-
tain health, and any such system must center around
this objective. Every question that comes up must be
decided according to this test. .

Apply this test to some controverted points. It may
be, and probably is, true that industrial surgery calls
for some specialization. But getting a job_ with an
industrial establishment or an insurance carrier is not
a test of competence as an industrial surgeon. Experi-
‘ence has amply shown that it is far more often a test of
ability to meet certain economic and ffnanclal qualifica-
tions. The applicant is apt to be judged far more
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according to the salary he will accept, his ability to
reduce labor turnover and willingness to provide the
sort of testimony that will keep down compensation
payments than by his educational background and pro-
fessional attainments,

After he is hired, if his relation to his patients is
forcibly determined by their economic position as
employees, and if his ability to hold his position is
determined in any degree by his success in keeping
down the costs of compensation and reducing lost time,
then to just that extent his professional actions are
rendered an imperfect instrument for the production
of good medical service. He must bend his scientific
judgments to his economic interests as a very condition
of survival, and he will be the more strenuous and sin-
cere in so doing the more he becomes unconscious of
these influences.

The harm that proceeds from such situations spreads
far beyond those immediately subject to its conditions.
Compulsory patronage by patients creates a condition
of “unfair competition” such as has been made criminal
even in many fields of business. It is not simply that
the physician in many forms of contract practice is
driven to actions that have always been condemned by
his profession. The very fact that patients come to him
by compulsion and not by free choice makes it impos-
sible for him to judge himself or to be judged by his
fellow practitioners and the public according to those
comparative standards the attainment of which has been
the greatest incentive to professional progress.

This isolation is especially harmful to this very
specialty of industrial medicine. The ablest, most pro-
fessionally ambitious and conscientious of its practi-
tioners constantly complain of the indifference of the
profession and medical schools to the significance of
industrial causes of disease. It can never be otherwise
so long as compensation practice is a closed corporation
dominated by economic motives and maintained by com-
pulsory patronage. Physicians outside the closed circle
who note the increasing dominance of economic con-
siderations and the rapid growth of such undesirable
forms of contract and clinic practice as have been
described come to look on compensation practice as a
threat to all medical ideals and to the existence of the
individual practitioner. They will therefore tend to
underestimate the importance of industrial relations on
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disease and its treatment. They will oppose the intro-
duction of such subjects into the curriculums of medical
schools so long as compensation practice is so closely
monopolized in forms repugnant to traditional medical
ethics as to make such education of little benefit to the
profession as a whole.

This very attempt to make the effects of occupation
on health a specialty confined to those in “industrial
practice” is itself another sample of the confusion of
economic and medical thinking. To the extent that
occupational conditions affect health and medical treat-
ment they are a concern of every physician attending
any one having an occupation. But those who speak
of this specialty seem to imply that its practice is
limited to those physicians who are employed by an
industrial concern.

The judgment of the ‘“chosen” and that of the
“excluded” are thus almost equally warped by economic
outlooks. Emotional reactions and financial interests
distort scientific attitudes on both sides. These atti-
tudes tend to divide the medical profession and thereby
to reduce its influence in determining the form of com-
pensation institutions. As this condition crystallizes
and the industrial phase grows it develops its own
standards, establishes its own institutions and translates
its adopted customs into its own codes of ethics.?*®

In these codes of ethics an attempt is made to com-
bine the old standards with the new conditions. But the
problems of practice under the relations and institutions
that have grown up in compensation practice are not
the same as those encountered in private practice. One
writer has sought a solution by saying, “Physicians and
employers both must realize that industrial medicine 1s,
in a measure, a compromise between the ideals of medi-
cine and the necessities of business.” '**

But such compromises are often dangerous and
sometimes impossible because neither economic cgndx-
tions, industrial relations nor “‘business necessities™ can

186. See California and Western Medicine, March, 1926, pp. 374-375,
for code of e.tl;igs “‘Ap icable to Industrial Medical Practice (Profes-
sional services rendered under terms of the Workmen's Compenuuont.
frovrncs o4 oo A, wemid b1, 18 U, S D0 Bl
' ite, . 1 3 y y .

e éx%;l ﬁ'«ng& jou;n:} Jebruay, :ywz. p.” 56, for code adopted by

'ayne nty (Detroit) Medi ety. ) .

187, Selby, C. D.: Studies of the Medical and Surgical Care of
Industrial Workers, U. S. Public Health Balletin 99, 1919,
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change anatomic, physiologic or therapeutic facts.
After all, the physician is not treating “compensation
cases” but ailing persons.

This division within the profession is not the least of
the evils arising from an effort to arrange “a com-
promise between the ideals of medicine and the neces-
sities of business.” Once that division has arisen, it
becomes a valuable “vested interest” of powerful com-
mercial and industrial organizations that seek to foster
and encourage its development. It would be but aiding
and abetting their efforts to cite instances in which the
efforts of state medical societies to abolish some of
the evils of compensation practice were thwarted by the
efforts of those who “rode to the meeting on passes” to
defend the interests of employers. Nor does it help
matters any to quote the claims of these favored ones
that their opponents were motivated by “jealousy” of
those criticized.

Such mutual recriminations prove nothing either as
to the sincerity or the scientific justification of the
position of either side but they do excellently illustrate
at once the difficulty and the necessity of separating eco-
nomic motives from scientific discussion of professional
problems. It was not a mere coincidence that in an
investigation by a committee of the State Medical
Association of Washington the percentage of affirma-
tive replies to the question of favoring contract practice
was almost identical with that of the physicians engaged
in such practice.

That such a division of professional forces will be
harmful to both sides, and most of all to the public,
will be readily admitted. Yet there is danger that this
cleft will be widened still further through the efforts
of the economic interests that hope to profit by such a
division, just as it was widened by similar developments
in some European countries until there arose a sep-
arate economic medical organization. In the European
experience, the economic organization, no longer backed
by a united profession, became more and more helpless
to defend itself against the encroachments of “business
necessities” until it was almost the literal slave, eco-
nomically and scientifically, of business interests.

Nor is the lesson of European experience any more
gratifying to the opponents of those engaged in con-
tract and other forms of industrial practice. As such
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practice expanded, the physicians in private practice
dwindled to an insignificant and almost starving per-
centage of the profession.

Experience supports logic in the conclusion that no
help can come from further compromise between eco-
nomic motives and scientific standards. It is better to
“render unto Caesar the things that are Caesar’s” and
to confine the inevitable changes in social and economic
relations as far as possible to their proper fields, while
the human and scientific relations between physicians
and patients, already tested by persistence through cen-
turies of such social changes, continue to be judged by
human and scientific standards.

This is no counsel of perfection, impossible of attain-
ment. It is in just such states as Ohio, Massachusetts.
Maine, New Jersey, Wisconsin, Utah and a few others
where there has been the least interference by lay indus-
trial organizations in the setting up of medical institu-
tions in compensation practice that there is least
friction and least complaint by all concerned. Neither
employers, carriers nor medical promoters have ever
even attempted to show that conditions in these states,
even measured by economic standards, are not to be
preferred to those prevailing in states with a multitude
of lay controlled clinics, contracts and hospital associa-
tions, or where the medical service is in any other way
dominated by employers and carriers. In these states
the ground is fairly clear for the establishment, should
such action ever be thought desirable, of any special
medical arrangements for handling compensation prac-
tice. Such institutions can be set up by, and under the
control of, the medical profession, for the single_ pur-
pose of furnishing the best available medical service in
compliance with scientific and ethical standards.

The question of whether specialized education and
training is needed for compensation practice is a scien-
tific and not an economic one. If standards of qualifi-
cation are to be set up for this purpose, they should be
set up by the medical profession and not by employers
or insurance carriers, and be based on education, train-
ing, experience, skill or such other qgal.ltles as make
for greater ability to treat the sick or injured, but the
“necessities of business” have no place among such
standards. ..

1. There should be absolutely free choice of physician
or surgeon by the injured worker among those compe-
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tent to give the services required. That competence
should be determined by professional standards and not
by financial considerations.

2. There should be no solicitation or compulsion
exercised on patients to compel them to enter into any
scheme of medical care. Any deviation from this rule
means that medical qualifications and consequent medi-
cal care are made subject to financial considerations.

3. All expenditures for medical care should go to
those who give that care. There is no excuse for the
presence of the profit taking promoter, organizer or
entrepreneur between the physician, surgeon, nurse,
hospital or other agent giving such care and the patient
who receives it. Every attempt to introduce such a
third party has been proved wasteful and harmful.

4. There should be medical representation in all com-
pensation institutions proportionate to the medical inter-
ests involved. Questions of a purely medical nature
should be passed upon by those who have met the
standards set up by law to determine medical qualifica-
tions and who alone have been pronounced capable of
passing on such questions. '

5. It is important that in every state medical society
there should be an active committee devoted to the
study of the problems of industrial medicine. Where-
ever compensation laws exist, this committee should be
in close and continuous contact with the administrators
of compensation, to the end that medical subjects be
presented from the scientific professional standpoint
and that all physcians may be kept fully informed of
any questions at issue,

6. There should be greater consideration for the
human side of accident prevention programs and the
active participation of physicians in such work.

7. It is suggested that efforts be made through joint
action of state medical societies and the compensation
authorities to establish more equitable and uniform fee
schedules.

The fifth suggestion is really the only essential one
and implies all the others. This study has shown that
the form of legislation and institutions is of far less
importance than their administration. If that adminis-
tration is monopolized or dominated by the interests
that are concerned primarily in conserving the income
of employers and carriers, then the medical care of the
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injured workers and the professional standards on
which that care so largely depends will be neglected,
not so much through direct intent as through indiffer-
ence, neglect and overemphasis of the interests actively
and intelligently concerned in such management. If
the medical profession is continuously and thoroughly
conscious of its responsibilities and opportunities, if to
its undisputed monopoly of the scientific knowledge of
medical diagnosis and treatment it adds an equally
thorough knowledge of the best economic, political
and social methods of applying that knowledge to the
situations that arise under competition, the many illus-
trations already given prove that the public and even
the employers and carriers will be willing to listen, and
even to follow, the counsel of the organized medical
profession.



CHAPTER X

CHANGES DURING 1933, 1934 AND FIRST
HALF 1935

The period since the publication of the first edition
of “Medical Relations under Workmen’s Compensa-
tion” has been a time of steady development of ten-
dencies noted in that edition. There has been a general
expansion of coverage, increase in the amount of com-
pensation, extension of medical facilities and care, and
a general liberalization of the provisions of previously
existing laws. This movement has been irregular and
sporadic. The changes have been scattered over many
states but when the picture is viewed as a whole a fairly
regular progress in definite directions is noticeable.

Florida, one of the four states not having a Work-
men’s Compensation law, is the only state in which,
during this period, an original Compensation law was
enacted. This law was passed in 1935 and follows the
general pattern of Compensation Laws which previ-
ously existed, except in the far western states. Only
three states are now without Compensation laws:
Arkansas, Mississippi and South Carolina. Twelve
states now extend coverage to occupational diseases;
the extent and method of that coverage still differ
widely. Greater attention is being given to rehabilita-
tion. Several of the states which have previously lim-
ited medical care, either to a definite period or to a
specific amount, have liberalized these limits.

It will be noticed that nearly all of these changes
have increased the importance of medical care in rela-
tion to compensation. This is a continuation of the
evolution toward increasing the importance of the func-
tion of the physician, a tendency which has steadily
grown in importance since the beginning of the Com-
pensation legislation. .

From the medical point of view the most important
and clearly defined development has been the growth
in knowledge and consequent increase of the influence
of organized medical opinion. State medical societies
have strengthened the influence and effectiveness of
the medical profession on matters pertaining to com-
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pensation by creating and maintaining continuousl
energetic well informed committees of the state medi-
cal societies, devoting their attention to medical prob-
lems under compensation. The result has proved the
wisdom of this policy, especially when contrasted with
the procedure, which had been previously followed by
many state medical societies, of seeking to promote
desirable or to defeat undesirable legislation. Such leg-
islative efforts were necessarily more or less spasmodic.
They usually depended on a legislative committee which
had no specific interest in compensation problems and
which could be effective only at the time the legislature
was in session. Occasionally efforts were made to influ-
ence general elections. These efforts usually sprang
into activity only after laws that were considered
unsatisfactory had been introduced or were confined
to the support of bills introduced on the advice of the
medical profession. Such tactics resulted in the lineup
of opposing forces and more often than not in the
defeat of the medical objective.

When a permanent State Committee on Workmen's
Compensation is created it is possible for the State
Medical Society to make continuous contacts with car-
riers, employers and labor organizations and to work
out problems of administration by a process of dis-
cussion and sometimes mutual concession. The medical
profession goes into such conferences with almost a
monopoly of information on medical matters. The very
force of the facts argue on the side of the medical
profession. As a consequence of this situation greater
progress has been made during the last two years in
adjusting and improving medical relations and the
medical care received by the injured workers than had
been obtained in the previous decade.

This development does not involve the conclusion
that efforts of the medical profession to change unde-
sirable laws should be abandoned. It does seem to
indicate that greater success in such legislative action
is obtained when it is preceded by a program of edu-
cation and helpful cooperation.

These discussions have often culminated in legisla-
tion long desired by the medical profession but which
had been hitherto opposed by the other elements con-
cerned. This is especially illustrated in the develop-
ments in New York State which will be described later.
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It has taken nearly 20 years of constant struggle on
the part of organized medicine to obtain correction in
a few of the states of some of the worst abuses that
were introduced into practically all of the states by
the original compensation legislation. It would be hard
to find a better illustration of the evil effects that fol-
low the attempt to introduce even a limited form of
compulsory sickness insurance connected with cash pay-
ment under lay control. It is today impossible to meas-
ure the amount of human suffering and injustice that
some of this legislation unwittingly created. That these
evils are, to some extent, being removed is in no way
due to the efforts of politicians, officials or insurance
carriers, On the contrary, in practically every instance
these groups have fought, in the beginning at least,
every effort to change the laws and practices respon-
sible for these abuses. Only when the organized medi-
cal profession has finally been able to present a body
of unanswerable arguments and to demonstrate con-
clusively that even the financial interests of its oppo-
nents would be improved by greater extension of
professional control of medical service, has it been
possible to begin to mitigate these abuses.

No attempt has been made in the following pages
to argue the merits of the questions involved nor,
except in a few cases, to discuss in detail the results.
Instead, quotations are given illustrating developments
in a number of states and a few localities within other
states, where actions of state or county medical socie-
ties have brought about or promise to accomplish
important changes in the provision of medical service
under compensation.

Arizona—An editorial in Southwestern Medicine
contained the following statement concerning a pro-
posal submitted under the Initiative and Referendum
Law to abolish the Arizona Industrial Commission.!

It is difficult to see how any impartially minded physici.an
or surgeon in the state can support this measure. The poley
of the Commission has always been one of cordiality and fair-
ness to the medical practitioner. They made a poor start in
the outset of their organization when, under the guida{xce of
a legal adviser trained in California, a fee schedule similar to
the one in that state was announced. However, when.these
fees were protested by the Arizona State Medical Association,

1. Southwestern Medicine, Vol. 16: 10, October 1932, p. 433.
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they were invited by the Commission to write their own sched-
ule. A special meeting of the Association was called, met in
Phoenix, and worked out the present schedule; although this
was more generous than can be found in any other state, it
was adopted by the Commission. At the same time, the Asso-
ciation was requested by the Commission to appoint an advisory
committee to confer with the Commission over any differences
which might arise between that body and individual practi-
tioners. Such a committee was appointed but failed to function
when called on, so that the Commission was forced to work
out its medical problems the best way it could.

It appears from the editorial that the differences arose
under “cases in which the Commission acted as insurer”
and where personal conflicts arose concerning the char-
acter of the medical service and fees charged. The
Initiative was defeated.

The Arizona State Medical Association later adopted
the following resolution: ?

Resolved, By the Arizona State Medical Association that
a permanent Industrial Relations Committee of five of its
members be established; that said Committee be known as the
Industrial Relations Committee of the Arizona State Medical
Association; that the president of the State Medical Asso-
ciation each year automatically become a member and chairman
of this Committee and that the other four members of said
Committee be appointed by the President of the State Medical
Association within a period of thirty days following the adop-
tion of this resolution and that said members so0 appointed serve
for a period of one year or until their successors have been
appointed; that said Committee be representative of the medi-
cal profession of the state, and be fully authorized to represent
the membership of the State Medical Association in all ques-
tions and decisions relative to medical relations under work-
men’s compensation: that said committee be further authorized
to form its own organization and regulations, and be further
authorized to enter into any arrangements or agreements with
the Industrial Commission of Arizona, which, in the judgment
of said Committee may aid in carrying out its purposes; that
said Committee keep a record of its activities and make annual
reports to the Arizona State Medical Association; and be it
further

Resolved, That the Arizona State Medical Association,
through its Secretary extend greetings to the Arizona Indus-
trial Commission, enclosing a copy of this resolution, together
with the names of the members of the Committee so appointed,
and further to advise the Industrial Commission of the des!re
of the physicians and surgeons of the state to cooperate with

2. Southwestern Medicine, Vol. 1819, September 1934, pp. 317-318.
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said Commission insofar as their special knowledge and experi-
ence may be of value to the Commission in administering the
Workmen's Compensation Law.

The Committee was appointed and held its first meet-
ing July 1, 1934.* It succeeded in constructing a satis-
factory fee schedule to become effective, August 15,
1934. It took up numerous other controversial ques-
tions with the Industrial Commission at this and
subsequent meetings and secured satisfactory adjust-
ments. The Commission also presented questions of
a medical character to the Committee for opinions, and
seems to have been guided by the opinions rendered.
In order to keep the medical profession of the state
informed on the work of the Committee, the Industrial
Commission agreed to publish a Bulletin following each
meeting of the Committee. The Committee agreed to
prepare for publication in the Bulletin full reports and
discussions of its meetings. The Bulletin of the Ari-
zona Industrial Commission for August 1934 describes
the meetings with the medical committee and the results
of the discussions, and expresses approval of the coop-
eration received from the Arizona State Medical
Association.

California.—There has been considerable criticism of
an attempt of the State Compensation Insurance Fund
to reduce the existing medical fee schedule from 25 to
50 per cent.* The State Fund also tried to restrict the
choice of physician and to introduce undesirable forms
of contract practice. There has been also considerable
complaint of fee cutting and contracting by other insur-
ance carriers. The principal complaint, however, was
against the State Fund which does about 40 per cent
of the business and has returned nearly 20 million
dollars in dividends to policy holders. It is freely
charged by the physicians that this record has been
made possible largely through insufficient payments to
physicians.® A report of the Committee on .Industylal
Medicine through the Council of the California Medical
Association says:®

3. Southwestern Medicine, Vol. 19: 3, March 1935, pp. 98-99.

4. California and Western Medicine, Vol. 4235, May 1935, p. 396,
Graves, John W.: State Compensation Insurance Fund, Bulleuin Los
Angeles Medical Society, Jan. 18, 1934, pp. 37, 59, 68.

. 5. Advertising Circular issued by the Fund entitled, State Compensa-
tion Insurance Fund Is Your Fum‘{

6. Typewritten copy, p. 7.
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“The industrial Medical situation is not alone critical; it
is disagrecable and dirty. Within the ranks of our own pro-
fession are intrigue and connivance. There is no loyalty to
group and no adherence to standards. Every man is for him-
self and the devil take the hindmost.”

Colorado—The Colorado State Medical Socicty’s
special Committee on Workmen’s Compensation Affairs
recommended that legislation be advocated to allow
every member of the State Medical Society who is
qualified in Industrial surgery to serve injured work-
men under the Compensation Law, in contradistinction
to existing regulations, whereby compensation work is
assigned by the Industrial Commission to a small list
of chosen surgeons. This section of the report was
endorsed by the House of Delegates.’

District of Columbia—The Compensation, Contract
and Industrial Medical Committee on Medical Eco-
nomics and Workmen’s Compensation Practice of the
Medical Society of the District of Columbia has made
a study of the conditions of practice under Compen-
sation and has developed policies to remedy some of
the existing evils,®

Massachusetts > —The Public Relations Committee of
the Council of the Massachusetts Medical Society met
with the representatives of the insurance companies,
and as the result of these discussions the Medical
Committee made the following recommendations:

(1) As the employers have paid premiums for the care of
the workingman's injuries, it is unreasonable to expect that
doctors inside or outside of hospitals should take care of those
cases without pay and that we should ask that a patient suffi-
ciently injured to need hospitalization should be recommended
to a hospital as a private patient. We affirm that nurses anfi
other agents should act only under the authority of thc. physi-
cian in charge of the case. Both the insurance companies and
the doctors should be primarily interested in the early return
of that patient to his work with as good a functional result
as could be obtained. We believe that that principle is better

7. Colorado Medicine, April 1933, Vol. 30:4, pp. 160-161.

8. Typewritten report of the Committee, Feb. 6, 1935; Medical Annals
of the District of Columbia, April 1934, Vol. 3: 4, p. 107.

9. Report of the Public Relati C dated proof, 1933.
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business both for the insurance companies and the injured
party, the hospitals and the attending doctor.

(2) The doctors and the insurance companies should both
welcome consultations, and we are assured that the insurance
companies do, for the benefit of the injured party. If the
medical profession is free to treat the individual on a minimum
fee basis as he does_in private practice unhampered by bicker-
ings and dissensions, the patient will probably make an earlier
and better recovery.

(3) We should be solicitous of the fairness of our charges.
It is highly probable that with this principle in mind, excessive
operative fees and frequent and unnecessary visits would be
eliminated. Major operations, except as an emergency measure,
demand a consultation with Insurance Company.

(4) As regards the two weeks’ treatment, it is reasonable
to assume that if the insurance company is informed, as it
should be, as to the nature of the disability, there will be little
question raised if the trcatment extends over a longer period
than the two weeks covered by the law. A record should be
kept by the physician from the time of the accident or dis-
ability to the discharge of the patient. There has been in
existence over a number of years an admirable report and
office record for such cases that has minimized misunderstand-
ing on either side and which we recommend as an efficient
instrument for use in such cases.

In discussion of the relation of the private physician to the
industrial accident case, we are solicitous of the maintenance
of the physician’s rights and believe in whatever instances may
arise that an ambulatory patient should be referred to his own
physician, if such he has.

(5) We believe that the Accident Board, composed of lay
and legal individuals, is handicapped in having to base their
findings so largely on conflicting medical evidence and that
through the establishment of a board of impartial medical
examiners, who would examine the individual, make a diagnosis
of his condition together with a prognosis of his disability
and classify him in relation to his ability to undertake his
work; and make a written report to the Industrial Accident
Boards of these factors, the end results would be more satis-
factory to the Industrial Accident Board and to the Insurance
companies and would materially lessen the cost of administration
and the number of cases in dispute.

(6) Many physicians of high standing are not interested in
industrial accident work because of the disputed bills and the
demands upon their time incident to attendance on pro.longed
hearings before the Board, in relation to some trivial, it may
be, case. We believe that a plain statement of fact, an affidavit
of the individual's condition and his capacity for work, sh.ould
be acceptable to the insurance companies and the Accident
Board.
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(7) We have discussed the question of limitation of fees
to any one case but believe that that is susceptible of abuse
by either party, the doctors or insurance companies, and that
it may be deferred if it indeed at any time seems feasible.

It is our belief that in the principle of friendly intercourse
as between individuals, much of the distrust and lack of under-
standing that have led to legislation in the attempts to iron out
the difficult and vexatious question arising can be better met
just as the individual differences of neighbors can be elimi-
nated through friendly relationships, inspiring confidence and
understanding, rather than through the use of legal machinery
in which to an alert and highly trained man there are always
possible loopholes for evasion, if such be the intention.

Michigan.—The Committee on Industrial Relations
of the Wayne County Medical Society “has been
charged with the duty of acting as counsel and arbiter
in cases of dispute and misunderstanding involving
the doctor and his industrial relations.'®

This Committee has also approved a “Code of Ethics
for Compensation Cases” which is used as a guide in
settlement of questions of practice.’

Missouri—The Committee on Medical Economics of
the Jackson County (Kansas City, Mo.) Medical
Society submitted a report which was adopted by the
Executive Council, December 5§, 1933.!* This report
recommends that a permanent Committee of the Jack-
son County Medical Society be called the Committee
on Industrial Relations.

The Committee shall cooperate with representatives
of Insurance carriers, employers, employees, State
authorities, etc., to the end that the Arbitration Com-
mittee, consisting of members from such groups as
may be necessary, is formed. This Arbitration Com-
mittee shall review all matters of controversy arising
between the various groups involved.

The Committee is also to make a study of all legis-
lation and regulation that affects the practice of indus-
trial medicine, and act as a grievance committee to

10. Bulletin Wayne County Medical Society, Sept. 20, 1932, pp. 5-20.

11. Bulletin of the Wayne County Medical Society, April 12, 1932, p. 6.

12. Jackson County Medical Journal, Vol. 27:50, Dec. 16, 1933,
pp- 3-7.
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investigate any unprofessional acts in relation to indus-
trial practice.

New York—New York State has long been charac-
terized by more than the average amount of contro-
versy over the operation of Workmen’s Compensation.
Numerous legislative investigations have exposed abuses
in the medical service connected with the administration
of the law. The agitation centering around these abuses
has grown sharper during the last two years,

A Committee of physicians, appointed by Governor
Herbert H. Lehman, summarized the condition as
follows: '8

The law has not worked to the benefit of the working man
as well as had been anticipated. He often fails to obtain ade-
quate medical care. Racketeering has become notorious.
Unscrupulous and inefficient industrial clinics, not infrequently
controlled by laymen or unethical physicians, are able to con-
spire within the law with unscrupulous employers and insurance
carriers to obtain for themselves, by means of rebates, the
privilege of treating injured workmen. Medical service ren-
dered under these circumstances is usually inferior. In order
to secure additional income and to cover the cost of the rebate
or commission, treatment has been needlessly prolonged and
bills for medical services have been excessive. The cost of
insurance to the honest employer has been thereby increased
and insurance carriers have been unable to estimate accurately
the actuarial risk so that they have lost money on Workmen's
Compensation and Insurance.

This report then lists the evidence in support of
each charge in the above indictment, and then recom-
mends a number of changes in the law including a fee
schedule, free choice of physician (subject to certain
restrictions) the formation of a panel of physicians
to be selected and supervised by the County Medical
Society, and a series of regulations to control solicita-
tion and to maintain professional ethical standards.

The Medical Society of the State of New York and
various County medical societies conducted further
investigations and presented reports on the measures
necessary to correct the evils that had developed.

On March 28, 1935, a new law known as “The
Medical Abuses Act” was signed by the governor and
became effective.’d This law provides for the prepa-

b 1(3:. Report of the Committee on ‘SNOrkmen's Compensation, appointed
overnor Herbert H. Lehman, p, 3. 3

yH. Chapter 258, Laws of 1935.p Text found in the New York State

Journal of Medicine, Vol. 85: 9, May 1, 1935, pp. 510-516.
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ration of a State minimum fee schedule, for greater
freedom of choice than had previously existed and that
“the Commissioner shall upon the recommendation of
the medical society of each county or of a board desig-
nated by such county society, or by a board representing
duly licensed physicians of any other schoul of medical
practice, authorize physicians licensed to practice medi-
cine in the state of New York to render medical care
under this chapter. If, within sixty days after the
commissioner requests such recommendations, the medi-
cal society of any county or board fails to act, or if
there is no such society in a county, the commissioner
shall designate a board of three qualified physicians
who shall make the requested recommendations.”

This law seems to be the result of several lines of
evolution, nearly all of which had their origin in the
active and intelligent leadership of organized medicine
in New York.

Olio.—An investigating committee was appointed by
the Governor of Ohio in 1934 to study the operation
of the Workmen’s Compensation Law. This committee
worked in close cooperation with the Ohio State Medi-
cal Association.'*

The Commission pointed out that the medical staff
and facilities at headquarters are inadequate for thor-
ough examination and the expeditious handling of the
work, and your committee believes that in some cases
the staff is lacking in qualifications, and the present
medical system is seriously in need of revision to the
end that prompt and adequate medical attention may
be given claimants, and just as prompt settlement of
claims may be had. The checking up of hospital cases,
hospital scrvices and charges, as well as doctor’s ser-
vices, has been inadequate.

It also discovered that irregularities in the reporting
of payrolls were “said to have defrauded the compen-
sation fund of approximately one million dollars.” (It
will be recalled that Ohio has an exclusive State Insur-
ance Fund.)

In May 1933 the Council of the Ohio State Medical
Association recommended a series of changes to elimi-
nate “abuses on the part of some physicians, hospitals,
nurses and claimants.” It was also “urged that regular

15. Obio State Medical Jourmal, Vol. 3213, March 1935 pp. 203208
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medical boards of review be set up to review and pass
upon chronic, prolonged, unusual and revived cases;
that in flagrant cases of abuse and fraud prompt prose-
cution be instigated by the Commissioner under the
fraud sections of the Workmen's Compensation Law;
that a plan be devised whereby medical organizations
can furnish confidential information to the Medical
Division on cases of suspected malingering, question-
able cases and on the character of and professional
standing of physicians suspected of promoting abuses.*

In 1935 the Governor’s Committee, previously men-
tioned, endorsed most of the above recommendations.
Its recommendation number 2, proposed a reorganiza-
tion of the Medical Division, the principal feature of
which was the addition to the Commission of a “‘medi-
cal chief with assistants.” This recommendation is so
comprehensive and so completely in accord with the
atutude of the medical profession that it deserves
quoting in full.

“As a result of our investigation and the experience of your
committee, it appears that in at least 80 per cent of the injured
cases compensation or non-compensation depends upon medical
judgment, which obviously should be as competent and sound
as possible. As the Commission itself cannot be expected to
form judgments concerning the proper treatment of injuries,
nor to determine the disabilities or the extent of disabiliti.es
arising out of injuries without expert assistance, your commit-
tee is of the opinion that the Commission is in need of a highly
competent medical chief, a man not specialized in one line or
another, but one of wide general experience, of high character,
having executive capacity and temperamentally qualified to deal
fairly and efficiently with the medical fraternity in general
He should be qualified to conduct or have conducted, researches
concerning occupational disease and other disabilities, and to
organize and direct the entire medical personnel and procedure
under the general direction of the Commission. He should be
qualified and have the power to select. with the approval of
the Commission, all other members of the medical staﬂ" regu-
larly employed and others who may be selected from time to
time as specialists for the purpose of special examinations. He
should be employed by and subject to removal by the _Indusujlal
Commission, and should be paid enough to warrant his leaving
his private practice. .

“The chief medical officer should direct and supervise hos-
pitalization and rehabilitation. He should be held .ac_coumablc
for prompt and proper medical examination of the injured, for

16. Obio State Medical Journal, Vol. 30: 3, March 1934, rp. 171-173.
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the competency and efficiency of the staff, and for the economi-
cal though thorough operation in general of the medical division.
With the approval of the Industrial Commission he should
have the power to dismiss medical members of his staff. Yous
committee cannot emphasize too strongly the importance of
this position in the matter of doing justice to the injured
avoiding delays and appeals, and saving a great deal of expense
to the fund.”

The third recommendation of the Commission is tc
provide for a Medical Board of Review to pass on
medical testimony and contested cases. It also urged
that greater attention be given to rehabilitation.

Oklahoma.—The situation in Oklahoma is much like
that which existed in a majority of the states only a
few years ago. This state has a State Insurance Fund
that apparently follows most of the undesirable features
of private carriers, including some which the private
carriers have rejected in many states. The situation is
summarized in a discussion by Dr. Aisenstadt at the
time the report of the Committee on Contract and
Industrial Practice was submitted to the House of Dele-
gates of the Oklahoma State Medical Association, May
22, 1934. He then made the following statement: *’

“As a member of that committee which submitted this report
I should like to make a few remarks. That report was pre-
sented when we thought something might be done relative tc
the activity of the State Industrial Fund or State Insurance
Fund. Since that time I have had personally some connection
with the manager and find it will be impossible to make any
headway with him. The state manager of this insurance fund
is splendid material for a young bureaucrat in that he is self
sufficient and does not particularly care to receive any informa-
tion or advice. So far as I know, this young man has had
no experience in insurance at all, or no experience in taking
advice. They ignore the medical profession. They do not care
about the doctor and do not fear him. The state insurance seems
to be surrounded by people of that kind. Their attitude is this:
If they think you have given one or two or three or four treat-
ments more than you should they are going to cut your bill,
regardless of the fact that they didn’t see the case and don’t
know what complications came up. I recently had a check
submitted to me by the insurance fund in payment of a bill of
$10.50. The check was in the amount of $10.00. I demanded

17. Journal of the Oklahoma State Medical Association, Vol. 27:7,
July 1934, pp. 267-268.
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to know why the bill was cut fifty cents and the reply was
that if I didn't like it I didn't have to do their work. It is
not a question of reducing a bill for two hundred dollars or
three hundred dollars, but of reducing a bill of $10.50 to
$10.00. I have sent in bills of $5.00 and $6.00 and $7.00 and
every one was cut down without any explanation, except that
if I didn't like it I didn't have to do the work. Mr. Knapp's
attitude is terrible, I have taken the matter before the State
Industrial Commission. Judge Doyle said: ‘If you don't like
it you don't have to do the work.’ The State Insurance Fund
should be completely and forever divorced from the State
Industrial Commission and should be handled through an
entirely different agency. The State Insurance Fund is put in
operation to provide as cheap an insurance as possible and
to give as much protection as possible to the employee. It is
not the purpose of the State Insurance Fund to make money.
The state is not entitled to profit on that fund, yet Mr. Knapp
and his Commission try to make a name for :hemselves and save
the State of Oklahoma a lot of money and in their effort
to do that they are making money on the State Insurance
Fund. They don't care about you and about me, and what
are you going to do about it, because they are entrenched
behind a mighty safe law, safe for the Commission of course,
prepared by the Chairman of the State Industrial Commission,
and they are settled there to stay. You can get that changed
only in one way, by legislation, and by legislation only in one
way, and that is by taking advice and taking interest in poli-
tics and seeing that your legislature members will listen to
your pleas, and have this changed. Without that you have
started State Medicine. We have the beginning of State
Medicine now in the State Insurance Fund, an organization
controlled by laymen telling you doctors how many treatments
you can give, how and when and where and what you are
going to charge. If that is not the beginning of State Medicine,
what is it?”

The report of the Committee was adopted by the
House of Delegates of the Oklahoma State Medical
Association.

Oregon.—The Oregon State Medical Society has
been working in close cooperation with the State Indus-
trial Accident Commission, and has succeeded in nego-
tiating an agreement with that Commission.® This
agreement provides:

“1. Until July 1, 1934, the commission will be paid according

to the existing fee schedule of the commission less a 12.5 per
cent discount.

18. Northwestern Medicine, Vol. 89: 8, Aug. 1934, pp. 294-295.
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2. On July 1, 1934, the commission will discontinue publica-
tion of a fee schedule and the Oregon State Medical Society
will publish and circulate among the medical profession a mini-
mum industrial fee schedule. . . . During the period July 1,
1934, to October 1, 1934, physicians will be paid according to
this schedule less a 25 per cent discount.

3. On or about October 1, 1934, the Commission will prepare
data showing the experience of the previous three months’ period
of operation under this plan and will meet with the Committee
on State Industrial Affairs of the Oregon State Medical Society
for the purpose of reviewing results and reaching a more per-
manent agreement based on the findings derived from this three
months’ experience.

4. The Oregon State Medical Society will investigate any
irregular practices and excessive bills of physicians and will
aggressively discipline any member found to be engaging in
such practices.

§. The Oregon State Medical Society reaffirms its approval
of the Liaison Committee to consult with the Commission from
time to time concerning padded bills and other irregularities
by physicians and will, when requested, submit a list of mem-
bers from which the Commission may select such Liaison
Committee.” .

Under the new agreement, the level of physicians’ compen-
sation is raised approximately to that prevailing prior to the
reduction in fees made by the State Industrial Accident Com-
mission in 1931, The Commission has been most cooperative
in working out this agreement. In accepting our official sched-
ule as a base schedule, the Commission indicates its desire to
bring up the compensation of physicians to a reasonable level.

It will be noticed that this provides for continuous
cooperation between the Oregon State Medical Society
and the State Industrial Accident Commission and
makes possible the prompt adjustment of any differ-
ences that may arise, or at least for their careful con-
sideration, in joint meetings where both sides can be
fully presented.

The provisions of the Oregon law that encourage
contract practice in connection with Workmen's Com-
pensation have had some important recent develop-
ments. The Workmen’s Compensation Law provides
that:

It shall be tawful for an employer to collect or deduct
a portion of the wages of his employees for medical, surgical
or hospital care and attention in such amount and in such a
manner as may be reasonable.r®

19. Workmen's Compensation Law, published by the State Industrial
Accident Commission of Oregon, 1933, pp. 36-37.
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There are various provisions as to the control of
this fund and its maintenance as a trust fund. Another
section of the same law provides that “it shall be lawful
for the employer to make contracts with regard to the
funds of his employees collected” under the previously
quoted section of the law. This law established contract
service as an integral part of the Workmen’s Compen-
sation Law. It also deviates from the practice, in the
majority of states, by which the burden of medical care
is placed on the employer and permits that burden to
be shifted to the employee. In accordance with this
provision, “hospital associations” (which usually have
no connection with hospitals) have been formed. These
are required to have a minimum paid up capital of
$5,000 and to sign a bond of $10,000. In the year 1933,
there were twelve such “hospital associations” oper-
ating in the state of Oregon, most of which were oper-
ating for profit, soliciting patronage and giving a service
that caused much complaint.?® They had an annual
income of $852,723.

The competition of these associations has been stead-
ily crushing out private practice in the industrial field
and to a certain extent lowering standards of medical
practice in all fields.

In 1932 the Multnomah County Medical Society
sanctioned the Multnomah Health Association, which
attempted to enter into competition with the “hospital
associations.” “The Multnomah Health Association”
was organized by members of the Multnomah County
Medical Society and was formed as a method of
defense. It has entered into contracts under the pro-
vision of the law quoted above. At the same time it
has maintained the freedom of choice of physicians
who are members of the Association and it is generally
agreed that a better grade of service is being furnished
by this Association than by the private “hospital asso-
ciations.” However, the rates fixed in the law and
which have been crystallized in the pattern of the pri-
vate “hospital associations” necessarily had to be fol-
lowed by the “Multnomah Health Association.” These
rates were too low to permit adequate payment to the
physician under any form of organization unless he

20, Twenty-Sixth Annual Report of the Insurance Commission, 1934,
p. 33.
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undertook to care for so large a number of person:
that the service would inevitably deteriorate.

Pennsylvania.—It is doubtful if compensation legis
lation and administration in any state has been sub
jected to as thorough study from as many points of
view as that of Pennsylvania during the last two years
In 1933 the Governor appointed a committee on Work:
men’s Compensation which held hearings in variou
sections of the State and presented a report. Later ir
the same year an advisory committee, including som
of the members of the Governor’s Committee, continuec
this investigation. In 1933 and 1934 this investigatiot
was continued and greatly expanded with the aid of 1
large number of workers who were paid through the
Civil Works Administration of the Federal Govern
ment?* In all of these investigations the Medica
Society of the State of Pennsylvania was active. A
Committee on Workmen's Compensation laws wa:
appointed by the President of the State Medical Societ)
in 1934 which not only made individual investigation:
but supplied material for the more extensive investi
gations mentioned above.

This comprehensive study of the subject confirmec
the criticism and conclusions which organized medicin(
has made not only of the Pennsylvania system but of
similar systems in other states. It demonstrated tha
control of medical service by interested lay individual:
and corporations resulted in inferior service and tha
physicians and hospitals were inadequately paid for
such service as was given. The recommendations of the
Committee of the State Medical Society were endorsec
in substance by the Governor’s Committee.””

The Philadelphia County Medical Society formu.
lated an agreement with the Insurance Carriers.?® Thit
agreement places the responsibility for control of the
qualifications of physicians, who are to treat compen-
sation cases, on the County Medical Society, which wil
also prepare a fee schedule which “shall be a guide tc

21. Outline of Needed Changes in Pennsylvania Workmen’s Compensa
tion System; Special Bulletin No. 40, Part 1A, pp. 5-7. See also The
Results of Workmen's Compensation in Pennsylvania, §pecul Balletis
No. 40, Palrt 1B asl!d )(I::BSel}f .Inm;‘raw:oml;hﬂ zorhnau Compensatior
in P vania, Special Bulletin, No. 40, Pa .
mzz.ﬂi’“e’nynsylva‘?s Medical Jourmal, Sepember 1934, Vol. 37113

. 1082-1083; . 2, Nov, , pp. 99-10c.

l"’23. The Weekly Roster and Medical Digest, June 3, 1933, Vol. 28
40, pp. 27-28.
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the treating physicians in preparing all bills for ser-
vice.” Further provisions are:

The Philadelphia County Medical Society further agrees that
it will participate in the creation of a joint committee of physi-
cians and carriers, to act as an Arbitration Board, for settlement
of disputed bills between physicians and carriers. This Com-
mittee shall consist of two members of The Philadelphia County
Medical Society and two representatives of the carriers. No
arbitrator shall sit in any case in which he or the party he
represents is interested. Any physician submitting to arbitra-
tion shall abide by the decision of the Board.

The carriers agree to waive the question of authorization
for family physicians who are members of the Philadelphia
County Medical Society and who will comply fully with the
agreed plan of the Philadelphia County Medical Society and
carriers. Reasonable charges for services of such physicians
will be promptly paid.

Washington.—The provisions in the Washington
Compensation Law, permitting and encouraging con-
tract medical practice, have led several of the county
medical societies to form “medical service bureaus” in
an effort to retain as many as possible of the features
of private practice. Other objects of these bureaus
formed by county medical societies are to provide a
better medical service than is furnished by the private
contractor and to assure a wider freedom of choice
of physician by the employee.

The fact that the law encouraged the formation of
“full coverage contracts,” which not only provided for
care for compensable injuries to the employees but
extended the full medical service not only to employees
but also to their families, made such defensive action
on the part of organized medicine appear to be
necessary.

King County Medical Service Bureau (Seattle) was
formed in 1932 and is the largest of these bureaus.
While it is claimed that the service offered by the
bureaus operated by the County Medical Societies is
better than that furnished by private contractors, it also
remains a fact that the standard of rates, fixed by private
associations, and the competition with these associations
makes it impossible to charge such monthly dues to
contributors as is required for the maintenance of a high
grade of medical service.
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_ West Virginia.—There have been important changes
in the medical relations of Workmen’s Compensation
in West Virginia. The law has been liberalized by the
provision that silicosis shall be made a compensable dis-
ease. A “Workmen’s Compensation Silicosis Fund”
was created with special administration, though subject
in its general provisions to the administration of the
general Workmen’s Compensation Fund. There is to
be a medical board known as the Silicosis Medical
Board, consisting of three licensed physicians with spe-
cial knowledge of pulmonary diseases.

For many years the West Virginia Compensation
Law has had one provision which has been especially
attacked by the medical profession. What happened to
this section of the law is described in the following
extract from the Report of the Legislative Committee
of the West Virginia State Medical Association.

We are particularly proud of our report on the 1935 regular
session, if for no other reason than the fact that it marks the
successful culmination of a fight which organized medicine
has been making for twenty years. QOur reference here, of
course, is to the passage of the liberalized workmen's com-
pensation bill with which most members of the association no
doubt are familiar by this time. The work of the Association
Legislative Committee was primarily directed toward amending
Subsection (c) of Section 3 of Article IV of the old law so
" as to divorce by statute compensable injuries from the opera-
tion of list hospital practice. Under the old law it was possible
for hospitals and employers to make contracts which embraced
not only hospitalization but also medical treatment for com-
pensable injuries as well as family sickness, and this practice
was so generally carried out that list hospitals, particularly in
southern West Virginia, had a monopoly on treatment of
compensable injuries, but neither the hospital, the members of
its staff, nor the general practitioner received remuneration
for services performed in treatment of compensable cases, where
the injured employee was a list subscriber.?4

This victory of the West Virginia State Medical
Association blocks the growth of a phase of contract
practice that, had it been permitted to be extended,
might have created a situation analogous to that existing
in Oregon and Washington.

Wisconsin.—There have been no important changes
in the Wisconsin Compensation Law. The State Medi-

24, West Virginia Medical Journal, Vol. 31: 6, June 1935, pp. 286-288.
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cal Society of Wisconsin has devoted its energies on
Workmen's Compensation largely to securing an expan-
sion of the “panel system” already in existence. This
system was intended to provide a wide freedom of
choice by requiring the insurance carriers to name a
panel of physicians in each locality instead of confining
all of the work to one or a few physicians in each
locality. Some of the insurance carriers and employers
were practically evading the law by naming such small
panels as to permit very little choice. The State Medical
Society of Wisconsin, by conferences with carriers and
employers, has succeeded in securing agreements by
which all qualified physicians may be included in such
panels. Arrangements are now under way by which
much of the responsibility for naming the members
of such panels, and of determining the competency of
the physicians included, devolves upon the County
Medical Society.



APPENDIX A

Medical Provisions
(Blank Space in Column Indleates No Change)

Arizona............

Calitornla........ .

COolorado..........
Connectleut........
Delaware..........

Dm of Columbh.

Nlinols....cooveenne
Indiana...........0

{) { WO .

Kentucky..........

Loulsiana..........

Maryland..........
AMnssachusetts.....

1018

law
Maximum $150, In fatal cases
only without dependents

None

90 days. Commission may ex-
tend. No monetary limit

80 days, maximum $100

Unlimited time or amount

2 weeks, maximum $28

No law

No law

14 days, maximum 950

(1918) No limit, time or
amount

8 weeks, maximum $200
80 days. No monetary Mmit
2 weeks, maximum $100

None, ueeb\ 1o dependent
fatal case:

(1818) 90 duyl. maximum $100
$ weeks, maxhmum $100
(1910) £ weeks, maximum $39

No time Umit, Maximum $150
3 Weeks. o-rd JInay extend.

1920
60 days, maximum $100

ssesenanencenennenattaurnacnnanne

None

No limit, time or amount
60 days, maximum $200

2 weeks, maximum §75

No law
(1921) 80 days, maximum $100
No time limit, maximum $160

8 weeks, maximum $200, Exceas
necessary to cure

Ind. board may order addi-
tional 80 days

4 weeks, maximum $100. Com-
missioner may order $100

more

50 days, maximum $150

90 days, maximum $100. Adadi-
tioaal $100 may be
by board

Maximum $150. No time Umit

80 days, maximom $100. Time
and amount subject to

extension
No time limit. Maximun $300

1926

1 year for Injury, maximum
195 in fatal, without
ependents

90 days. Commission may ex-

tend. No monetary iimit

80 days, maximum $100, Board
may require further
treatment

No law

No Umit, time or amount

No limit, time or amount

Maximum additional $200

Maximum $250. No time Bmit.
For bernia, mazimum $2%

No time lmit. Maxirsum §500

1080

4 months, maximum $500

'No limit, time or amount

00 days, maximum $100. Addi-
tional $100 may be ordered

Hernia provision omitted



Montans..

Nebraska.
Nevada........... .

New Hampshire....
New Jersey.........
New Mexico........
North Carolina....
North anotn.....
Ohf

Rbode Island.

Bouth Dakota
Tennessee.....
Texas.ees...

0171 T
Vermont...........
Virginlaee.eoreeens
Washington.......
West Virglnla......

Wyoming....

U. 8, Federal
303 2 S

U. 8. (Longshore-
men Harbor
Workers)....oees

2 weeks, maximum $50
8 weeks, maximum $200
& months. No monetary limit

No provision
2 weeks, maximum $50

(1917) 8 weeks, maximum $50
60 days. No monetary limit
No law

No law

No time limit, Maximum $200

15 days. No monetary limit

No time limit. Maximum $250

14 days. Maximum $25. Major
operation, maximum 876

No law

2 weeks, No monetary limit

(1917) 4 weeks, maximum $100

No law
1 week. No monetary limit

No time limit. Maximum $200
2 wecks, maximum $756

80 days, No monetary limit
No provision

No time lmit. Maximum $300
90 days. No mopetary Mmit
No provision

No law

No law

veserescssresas

No time lmit. Maximum $200
90 days, may be extended to 1
year. No monetary limit

4 weeks, ‘maximum '$30. Buresa
may order additional

2 weeks, maximum §50
Subjeet to extension
No law

No limit, time or money
Commiseion may extend
60 daye, maximum $100

Bubject to extensions

80 days, maximum $100. Exelu-
sive of hospital treatments

No law

4 weeks. No monetary limit

12 weeks, maximum $150

30 days, maximum $100

2 weeks, No monetary Hmit.
Board may extend hos-
pital treatment

No time limit. Maximum $500

2 weeks, maximum $100

60 days. No monetary limit
Medical afd provided. No

monetary limit
No time limit. Maximum $500

Commission may extend
No time limit. Maximum $100
No t!me or money limit

No law

90 days, maximum $750

6 months, Maximum $500, plus Hernia fee $100
hernia operating fee %0

No limit, time or money

6 months, may be extended to
18 months. Nv wonetary
limit

14 days. No monetary lmit

No time limit, maximum $50
for phyeician’s eervice;
$50 for hospital

10 days, maximum $150

No limit, time or money

No law

Buresu may extend

No time limit. Maximum $350

10 weeks, subject to extension.
No monetary limit

60 days. No monetary limit. '
o h by P

No law

No limit, time or money
8 weeks, maximum $200

8 weeks, maximum $150
12 weeks, maximum $200

Medical ald 2 weeks, maximum
50, Hospital 80 days, maxi-
mum $150
Commission may extend to
days

No time 1imit. Maximum $300.
Commissioner may add $600
in permanent disability cases

No time limit. Maximum $300

No law No time or money limit
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APPENDIX B

As a check on material obtained elsewhere, and to
supplement such material, three questionnaires were
used. The first was sent to all secretaries of county
medical societies and asked for the following infor-
mation :

1.

Are the present arrangements with respect to dealings
between the State Department of Industrial Relations or
the State Industrial Commission and the medical profession
on workmen’s compensation cases satisfactory?

. If not satisfactory, how could the relations be improved?
. Did the State Medical Association take any part in form-

ing the state workmen’s compensation law?

. In what other ways has the State Medical Association been

actively interested in the state workmen’s compensation
law?

. Attach here a copy of the industrial accident and occupa-

tional diseases fee schedule.

. Is this schedule satisfactory to the State Medical Asso-

ciation?

. If not satisfactory, indicate here the changes that should

be made.

. Are physicians’ claims for the care of industrial accidents

and occupational diseases settled promptly and fully by
your State Department of Industrial Relations?

. If not settled promptly and in full, what are the reasons

for delay in adjustment?

Later the following questionnaire was sent to the
secretaries of state medical societies:

1. What official positions are held by - physicians in the

2.
3.

4.
. What medical institutions such as clinics, hospital associa-

administration of the workmen’s compensation act?
What are their salaries, duties and powers?

How are physicians concerned with administration
selected?

Does organized medicine have any voice in that selection?

tions, or forms of contract practice have been set up in
connection with the administration of workmen's com-
pensation sickness and accident benefits?

. Is there an official fee schedule? If so, will you please

send a copy.

. What, if any, share did organized medicine have in fram-

ing this schedule?
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8. If there is no schedule, how are fees determined and is
this method satisfactory to the physician?

9. What arrangements are made with hospitals for care of
compensation patients?

10. Do hospital surgeons receive fees for work done for such
patients? .

11. Just what part do physicians take in rehabilitation work
done for disabled workmen?

12, What organizations have been created by the medical
association to deal with compensation work?

13. Are the physicians generally satisfied with the working of
the compensation law in your state?

14, If not, what changes are desired?

15. Have any divisions arisen among the physicians as a
result of compensation?

16. 1f so, what divisions and with what results?

17. Do hospitals caring for compensation cases collect fees
for medical service as well as for hospital care?

18. If so, are the medical fees retained by the hospitals or
are they remitted to the physicians rendering the services?

In order to verify and supplement the material
obtainable from the published reports of state compen-
sation commissions and other administrative bodies,
these authorities were asked for the following infor-
mation: :
1. A, Insurance Premiums? B. Compensation? C. Medical
Care?

2. Has the Commission a medical department or advisers?
If so, what are the functions, duties and powers of such
Department or Advisers?

3. How many physicians are employed?

How many on full time?............. Salaries Pvniinns
How many on part time?............. Salaries?........
How many on fee schedule?............

4, What relations, if any, exist between the Workmen’s State
Compensation administrative body and state or county
medical societies?

S. If available for distribution, we would greatly appreciqte
having a copy of your latest report, and any other x.natenal
bearing on the medical phases of compensation in your
state.



APPENDIX C
Official Fee Schedules for Workmen's Compensation

Fractures
Fingera.eeoenieenes
Each additional..........
Carpaliiiciarsanicincarss
Motacarpal...ocoeevianns
Oolles fracture...........
Radius or ulna...........
Radius and ulna.........
Humerus......
Clavicle.........
Scapula..........
TO8uusenrcriiionnsnnsennes
Each additional..........
Metatarsal.............0
Osealel.....onveeiennns
Astragalus.......... 0000
Tibldeseeriiiiiiionnennas
Fbula.....ooooiiin,
Tibis and fibula
Pott's fracturs,
Patella..........
Ribow or knee............

Arlz.
$16.00
4.50

25.00
100.00
85100
60-100

Callit.
$5.00
7.50
7.60
12.60
80.00
40.00
£0.00
20.00

seere

1.50
1.50

veeee

12.50
12.50
80.00

Oolo. Idaho
$15.00 $15.00

5.00
25.00
85.00
50.00
50.00
85.00
85.00
15.00

5.00
16.00
80.00
50.00
90.00
60.00
$5.00
78.00
78.00
80.00

seeee

4.50
20.00
80-40
85.00
€0.00
50-75
85.00
$5.00
10.00

8.00
16.00
256-T8
860.00
25.00
78.00
78.00
$0.00
§5.00

Kan.
$15.00
7.50
15.00
16.00
85-50
80-76
75.00
50.00
2040
16.00
1.60
15.00
18.00
80.00
80.00
80.00
£5.00
75.00

Md. Mont,
$15.00 $15.00

10.00
25.00
85.00
865.00
60.00
75.00
85.00
40.00
20.00
85.00
25.00

vesan

80.00
60.00
75.00

Yy

5.00
25.00
25.00
85.00
60.00
60.00
40.00
85.00
15.00

8.00
25.00

. 95.00

18.00
75.00
10-60

srese

Nebr.
$15.00
5.00
16.00
20.00
45.00
60.00
60.00
€0.00
40.00
10.00
6.00
£0.00
20.00
50.00
60.00
50.00
£0.00
50.00
80.00

Nev.

werew

40.00
25.00
60.00

$5.00

N.Y.
$5.00

25.00
25.00

50-76

ssnes

40.00
40.00

5.00
25.00
25.00

80.00
§0.00
80.00

saese

N.O.
$10.00
5.00
20,00
15.00
25.00
26.00
€0.00
50.00
$0.00
£0.00
10.00
5.00
80.00
15.00

45.00

80.00
50.00
25.00

ssens

Ohio
$16.00
15.00
15.00
60.00
60.00
75.00
76.00
60.00
40.00
15.00
15.00
15.00
30.00
$0.00
50.00
25.00
5.00

$5.00

25.00
25.00

50.00
20.00
25.00

5.00
20.00
15.00

15.00

8.D.
$10.00
25,00
15.00
25.00
50.00
50.00
80.00
40.00
10.00
25.00
15.00

$0.00
§0.00
5.00
75.00
78.00

Utah Wash. W.Va.

$15.00
4.650
20.00
86-50
80-76
50-100
25-88
25-35
10.00
8.00
15.00
25-100
075
25.00
50.00
80-100
§0-100

$20.00
20.00
£0.00
35.00
85.00
00.00
15.00
85.00

15.00
85.00
20.00

15.00

$15.00
20.00
20.00
50.00
25.00
60.00
65.00
40.00
25.00
15.00
26.00
25.00

e

25.00
75.00

Wyo.
$25.00
16.00
35.00
50.00
75.00
§0.00
80.00

15.00
15.00
0.00
$0.00
50.00
25.00
5.00

§0.00




Pemur.......oo0nneeen
Pelvis..ccovrnaniininnnn, .
Maxilla, superior.. .
Max{lla, Inferlor. ........
Naslioeoorraornoonnnns e
Cranlum, gkull...........
3307 I
Bternum
Lumbar.........v00e
Bacrum.....coeovenee
Vertebrae minimum... ...

Dislocations
Bhoulder.....c.oo0neeenee

Finger

Each additional.........

Each additional......... .
Lower Jaw............ .

40.00
25.00
20.00
20.00
12.650

6.00

100.00 125-150
60.00 50-100
40.00 76.00
senes 1600

60-100 50-100
10.00 10.00
1500 .....
eeess 75,00
ceess 5,00

150.00 .....

1525 25.00
50.00 50.00
2000 .....
85.00 85.00
25.00 25.00
16.00 15.00

100,00 100.00 100.00

sease

15.00
40.00
10,00
25.00
10.00

soans

50.00

85,00
50.00
385-50
50.00
35-60
25.00
10.00

5.00

5.00

2.50
10.00

70.00
50.00
10.00
10.00
10.00
100.00
15.00

85.00
45.00
25.00
25.00
85.00
15.00
25.00

5.00

5.00

10.00

75.00
25.00
25.00

25.00
60,00
85.00
25.00
20.00
25.00
10.00

5.00
10.00

10.00

100.00
75.00
40.00
75.00
20.00
85.00
16.00
25.00
75.00

125.00

75.00

75.00°

60.00

125.00
25-50
15.00
25.00
25.00
10.00
15.00
15.00
25.00

100.00

100.00
15.00
40.00
10.00

25-100
10.00

25.00

35.00
50.00
50.00
50.00
50.00
25.00
10.00

5.00

5.00

2.50
10.00

756.00
25-50
20.00
10.00
10.00

25.00
60.00
25.00
25.00
15.00
25.00

5.00

125.00
100.00
75.00
75-100
20.00

100.00 125.00

25.00

60-150°

25-76
10-25
caeye

50-100

25.00
60-100

25-50
25.00
25.00
£5.00
10.00

10.00

15.00

70.00
£0.00
10.00
75.00
10.00
10.00
50.00
15.00

15-25
50.00
25.00
25.00
25.00

25.00
5.00

5.00

10.00

100.00

85.00
50.00
35.00
25.00
25.00

25.00
10.00

5.00

10.00

100.00

85.00
60.00
25.00
50.00
50.00
25.00
10.00

5.00

5.00

2.50
10.00

® Iocludes denta) work.
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