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FOREWORD 

THE Legal Research Committee of the Commonwealth Fund 
has. continued the work, begun about ten years ago, of an ex

amination of the field of administrative law. It was intended to 
secure a general survey of administrative powers revealing, so far 
as the face of legislation can reveal it, the extent to which adminis
trative control has, by modern legislation, been in fact conferred. It 
was intended to follow this with a series of special studies disclosing 
the actual workings of carefully selected administrative organs, it 
being deemed that such intensive studies in administrative law and 
practice are the prerequisite to an appraisal of what administrative 
law really does and a guide to what ought yet to be done. Two 
notable contributions have been made. The general survey above re
ferred to resulted in the publication of the study by Professor Ernst 
Freund, Administratitle Powers Otler Persons and Property. The first 
of the intensive studies was that of The Federal Trade Commission, 
by Gerard C. Henderson. There now follows a special study of The 
Interstote Commerce Commission, by Professor I. L. Sharfman. This 
is the result of research continued for more than five years past. It 
will consist of four volumes, of which the second is now published. 
While the study has been conducted under the auspices of the Legal 
Research Committee and is published by the Commonwealth Fund, 
the author has been allowed entire freedom and the responsibility for 
the opinions expressed is fully and solely his own. 

September, 19J1. 
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INTRODUCTORY NOTE 

BROADLY speaking, the jurisdiction of an administrative tri
bunal charged with control over commerce or industry compre

hends the entire complex of power which that body lawfully exer
cises. It embraces not only the kinds of enterprises subject to regula
tion and, under our dual form of government, the territorial extent 
of these enterprises, but the limits of the general authority which is 
invoked and the specific directions through which this authority is 
asserted. It might even include, perhaps, the procedural processes 
whereby this entire sweep of power is enforced. In such an approach, 
an inquiry into jurisdictional scope wonld traverse the entire field of 
the tribunal's activity. For purposes of analysis and appraisal, how
ever, it is desirable that the problem of jurisdiction be more narrowly 
conceived. With reference to railroad and public service commissions, 
it is generally confined to the classes of utilities subject to control and 
to the state or interstate character of the services which they render. 
Section I of the Interstate Commerce Act, for example, which speci
fies the carriers and the commerce to which the statute applies, is 
commonly designated "the jurisdictional section." In examining the 
scope of the Commission's jurisdiction, as asserted in practice, we 
shall necessarily be concerned with the principal types of utilities, 
especially in their interrelationships, over which the Commission ex
ercises some measure of power, and with the legal and practical 
problems arising from the numerous intimate contacts between intra
state and interstate commerce. But the character of the Commission's 
authority-of its administrative power as such-may likewise be 
deemed an essential manifestation of its jurisdictional scope. This 
authority springs from its general status as an administrative agency 
-from the statutory structure as a whole, rather than from any dis
tinct grant of power-and involves the Commission's relationship to 
both the Congress and the courts, as well as the important practical 
issue of the maintenance of administrative independence. An analy
sis of the extent and limits of this administrative power will throw 
light upon the Commission's status in the regulatory scheme, and 
will thus provide a necessary background for our subsequent survey 
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of the character of its activities and of the safeguards against arbi
trary or improper determinations provided by its organization and 
procedure. . 

In this volume, then, on the scope of the Commission's jurisdiction, 
we shall dea~ successively, with railroad regulation and the control of 
allied utilities, with the assertion of federal power over intrastate com
merce, and with the exercise of administrative discretion. 
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1920, 277, 287. legislative basis, 307-
309; early difficulties, 293, 309-311, 
340-341; plan adopted, 3II-317; ex
tensively employed, 317-318j proce
dure, 313-316, 3IB, 319, 321, 325-
326, 327-329; partisanship in joint 
hearings, 314-31S, 327-329; Commis
sion ultimately dominant, 329-330j 
service and facilities, 2Sg--260, 335; ex
tensions and abandoDDlCDts, 263-264, 
269, 335; comprehensive revisions of 
rate structure, 318-324, 382j specific 
rate proceedings. 302, 304-307. ,3'24-
326, 342-343; advantages, 307-309, 
326-327. 343; alternatives proposed, 
330-331, 

COOrdination: rail and water carriers, S5-
58j all transport agencies. f82-18S. 

Corporate powers and federal jurisdiction. 
2] 7-2] 8, 248, 2S4, 25S-256. 

Costigan, Commiuioner, 459. 
Court of Industrial Relations, 295. 
Cowu. See Judicial review. 
Couzens, Senator, 4S8. 
Cox, Commissioner, 95. 139,267.298. 
Credit of railroads, 364-365. 
Curtis, Jwtice, 198. 

Daggett, S. R., 182. 

Dam; sia~ constructiDn of, over navigable 
wa~~f·196-197. 

Dampges, S .. Rcparalions. 
Daniol~, • t::;Oinrhissionu, 139, 140-]41, 

IJO, 2~1; 468.· 
Day.· Justice, U4, ,162, 208, 217-218, 

42 0-43-]: 
Definiteness, in fixing inb'a5tate rates, 239. 
Delegation of authority to .tate co~ 

siom proposed( 330-331. 
Demurrage charges: private carl, 131, 

407; ~dustrial railroad., 157, ]73. 
Denison Act, 50. 
Departures from published tariffs, and 

doctrine of primary jurisdiction. 401-
4°2. 

Depreciation accounting, 109-]]0. 
Dickinson. John, 349. 3S0-3SI, 384. 421, 

437. 439-440, 441-443. 
Director~Gcnerai of Railroads, 42. 79, 82-

83. 90, 294. 37S. 
Discretion. exercise o£ S~e Administrative 

discretion. 
Discrimination: against perSOI1l and 

places in interstate commerce, 226-243, 
210-287. 30]. 337-338, 342; against 
interstate commerce as a whole, 242, 
243-246, 28'-30], 302-)04, 338-340, 
342; scope of discretion, 363; u basis 
for reparations, 388-389; original re~ 
sort 10 courts denied, 397-400; review 
of Commission's action, 4]2-4]4, 420-
421, 426-427; whether undue, a ques
tion of fact, 429; by electric railways, 
13i by water carriers, 35, 50j by ex~ 
press companies, 71, 72, 1S; by Pull .. 
man Compaoy, 89; by pipe Iioa, 98; by 
transmission agencies, 106-1°7, ]09, 
Ill-II); in car distribution. 131-143, 
412-414, 397-398, 426-421; through 
indwuiaI raiIroacll, '44-175; through 
b'aBic interchange, 420-421; through 
combination of connecting lines, 444j 
through interchaogcable mileage tick
ets. 467-469. See MSO Loog.and-short
haul clause. 

Dissociation of rail and water linea, 20-

3'· 



District Court juriSdiction ·Ac·~ ;8~ .. 417. 
Diversity of (.\)nditiOns;. u"l,asP·tf. con

current jurisdictto~. i9,7-:199\ opr-006. 
Division of rates: ICOpc or,:di.ic«ti.ab.. 365, 

482; pragmatic deter~atiOp..~7g.,.380; 
consideration ofauriet ne~ds. ,,83. 438; 
constitutionality Qf authority; '418; sub .. 
stantial evidenc:e.requked, 437~4a8j be .. 
tween steam and electric railwaY~J IS; 
between. rail-wa~ conoci::tions, 40; 
with industrial railroads, 15:1-153, 16:1-
164i with terminal railroads.· 42.8-42.9. 

Due process. 193. 228, 391, 441. 

Eastman. Commiuioner, 2.6, 40, 43, 44-

45. 47. 48-49. 54, 56. 81-82., 83, 841 
139» 171-172, 2.19. 251, 256-257, 258-
259. 267-268. 292.-2.93. 295. 296, 298. 
299. 30,. 352-354, 372., 454-455. 460, 
468. 

Efficiency. S .. ManagomenL 
Electric railways: subject to COlltrol, 10-

13i street railways excluded. 13-14, ez.. 
ercise of authority over. 14-15; powerl 
inapplicable to. 1S-17; and intrastate 
taleS, 298. 

Elkin, Act, '45. 
Embargoes, 36,. 
Emergency powen: jurisdiction over in

trastate commera::, .:121, 259; ICOpe of 
dilcretioo. 361, 482i limitationa u~ 
423; assignment of coal can under, 
138. 

Emplo,..-s· Liability Act, 67. 68. 
Enfu=ent: under original Act, 386-

387; under Hepburn Act and subse
quent lep_tUm. '49. 387""390; of 
IOparatioo .......... 387""389. 

Esch Car Senia: Act, 123. 129. 
Esch, Cornmjnioncr. 5H6, '56. 463-

464. 
Evidence: ordinary ruI .. UDSUitable, 356; 

prim. facie elIec:t 01; 386. 388; sub
ataotial evidena: 1Oquired, 43' ...... 39; 
fOrmal ",bmiaian """"'"'Y. 437""438. 

Evidentiary fi.CII, 4'5. 

P3 
.'-

Exclusive federal·j~ctioo"l>iinciple of 
uniformity, ·'l:'&:izoo; exq:ptions in 
regulation of interstate comin~ile. 2.0~' .. 
209; applicabiJity.· to intp"state rates, 
209-214. • .... • e:·.. . 

Exclusive primary jurisdiction.:; ,~t lri .. 
mary jurisdiction. 

Executive functions of administrative tri· 
bunals. 35D-352. 

Executive intcrf~ce with administrative 
freedom: mistaken basis. 453-455; 
through direct inSuence. 455-459; 
through manipulation of appointing 
power. 458-465. Ex.,.... companies: relatioo- to railroads, 
58, sg-(iOj construction of original 
Act, 60-63i establishment of control, 
63-li4; acope of control-limitations, 
64-65i extensive investigation. 60.6sr 
70; abuses revealed, 7G-72; rules and 
tegulations prescribed. 72-73; new rate 
structure established, 73-78; subsequent 
modifications, .,8--81; coOperation with 
states in revisioD, 318-320; consolida
tions, 81; contract with railroads. 81-
84; ownership by railroads, 84. 

ExplOSl zones. 7"-17. 
Extensions, 222-223, 261-264. S" 11110 

Extensions and abandonmeotl. 
Extensions and abandonments, control of: 

state powers Clll"t1liled, 22.1-2.25. 423. 
federal audlority czercised. 260-269. 
335""336; cOOpcratioo with Ita ..... 63-
264. 269. 313. 317. 336; scope of dis
eretion, 36'-36 .. 483; pragmarlA: per
fOrmance, 380; ,pur and industrial 
tnc:b, 205; Los Aoge1es oerminaI con
troversy. 224-225; qualified applica
tioo to dectric railways, 16. 

Extreme exercUe of authority: 0""' abon
doaments, 264-265; Dyer intrastate 
ra ..... 88-097. 33B-s40. 

Facilitiesa S« ACXluisiticms of &cilitiesi 
Senia:and&.cilities. 

Fact, 60diDgs of: under original Act, 386; 
under Hepburn Act, 387: in IOparatioo 



cases, 387-389;' finality of; 425-431r:; 
450; substant!al evidence necessary for, 
431-439; rel~o~ship of questions of 
tact and of law, '425, 439-450; mixd 
questions of law and fact. 425-426; 
439-440. See also Questions of facti 
Questions of law. 

Fair return: dependence on intrastate 
revenue, 243-246, 29D-291j discretion 
in determining, 364. 

Federal Control: express rates, 79; express 
contract, 82-83; passenger and Pullman 
fares, 90-gI, 473; transmission agen~ 
cies, 1171 assigned<ar rule, 136, 412. 

Federal Power Commission, 187. 
Federal Trade Commission, 97, 99, 459. 
Ferries, control of, 201-202. 
Field, Justice, 198-199, 200. 
Fifth amendment, 193. 
Finance and management: federal au~ 

thority extended to, 216-220; effect of 
administrative performance on state ju~ 
risdiction, 247-259, 336j scope of dis
cretion, 358-360, 483. 

Fourteenth amendment, 193,205. 
Fourth-section relief: discretion in afford

ing, 363, 381-382, 382-383; denial re~ 
viewable, 410-412; in transcontinental 
rate structure, 52-56. See also Long
and-short-haul clause. 

Frankfurter, Felix. 460. 
Franks, express, 64. 
Free transportation, 63-64. 
Freedom of action. See Legislative man~ 

datesj Regulative processes; Judicial re
view; Administrative independencc. 

Freund, Ernst, 193, 354, 358-359, 387. 
Frozen rates. as effect of federal regula

tion of intrastate charges, 306-307, 

34°-341. 
Fullbrigb~ R. C., 464. 
Puller, Justicc, 199. 

Gas, transportation of, 100. 
Glass, Senator, 459, 463. 
Gooding, Senator, 462. 
Gordon, Hugh, 81. 

Governmental functioDS, mixture of; 350-
352 • 

Grade crossings, elimination of by states, 
208-2°9. 

Granger cases, 210-21 I, 212. 
Grounds of judicial censorship: constitu

tionality, 41'1-421; scope of statutory 
power, 421-424; absence of supporting 
evidence, 424-439; mistake. of law, 
439-450. 

Guaranty period following Federal Con
trol, 145, 473. 

Gulick, C. A., 459. 

Hall, Commissioner. 22. 40, 43, 44, 48, 
139, 170, 171, 256, 278, 463-464, 468. 

Harbor improvements, as exercise of state 
power, 203. 

Harding Administration, 45S-456. 
Harding, Presiden~ 458, 46 •• 
Harlan, Commissioner. 35, 53, 170-171, 

274-275. 
Harlan, Justice, 193. 214-.215, 422. 
Henderson. Gerard C., 390. 
Hepburn Act: rate-making power, 128. 

152, 387. 423, 446, 481j discrimina· 
tion, 145; through routes, 422j proce
dure, 387; express companies, 58; 
sleeping<ar companies. 58; pipe~Jine 

companies, 58, 97, 99; private cars. 
123-128; indwtrial railroads, 149. 152-

'53· 
Highway carnen. See Motor carriers. 
Highways. state control of. as ground for 

controlling interstate commerce, 205-
206. 

Hines, Walker D., 460, 464-465, 477. 
Hoch, Representative, 331. 
Hoch-Smith Resolution: in coOperation 

with state authorities, 317-318. 320-
324; in control of intra.state rates, 338; 
as discretionary policy. 365-366; as ex
ample of legislative interference, 469-

472. 
Holmes, Justice, 29, 30, 102, 193. 203, 

209, 422, 448, 468. 
Hoover Administration, 456-458. 
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Horizontal rate changes. 78-79. 240, S7a- ·.~tercorporate relatio~ See Consolida-

378. "1i0DS. . ' 
Hours of ac:rvicc. c:omtitutionality of regu.. f Interference with aciminiitrative freedom: 

l.tion, 4.8. ' ~xecutive, 453-46':;: logislative, 465-
Houri of Service Act. 220-2.:11, " 475; dangers involved. 475-477. 488-
Huebner. G. G., lb. 489. 
Hughes, Jwtice. 202.. 225. :a:a7-:l33, 234- Interlocking directorates, 359. 

238. Interstate commerce: con~titution.t basis 
Humphrey, Commissioner. 459. of control. 192-196; organic unity of 

Imported good ... pecial raxes OD, 443. 
I.o.cidental cfIect, constitutional doctrine 

oJ; 206-209, 210. 
I.o.dependence of Commission, See Ad· 

ministrative independence. 
Individual r .... and general ra'" cbangos, 

372-380. 
I.o.dwtrial cooditions, in relation to ra'" 

policy: fOllowing '9.0 advances, 374-
376; under Hoch-Smith llesolutiou, 
365-366. 

I.o.dwtrial railroado: nature and fUnction, 
142-144; discriminatory use. 144-148; 
n:gulation before 1906, 149-152.; au .. 
thority conferred. in 1906 and after, 
152-153; denial of allowances and eli .. 
visions, 153-160; judicial n:versaJ.
Tap U'fW C~I, 150-165; .regulation of 
allOwaDcea and divisions, 165-175. ape-
cial situation in lumber industrr-"'P 
lines, 144, 147-148, 150-152, 158, 
• 60-.66, '74-'75. 

Industrial tracks: extenUOD. and abandOD.-
ment, 2°5. 222i payment for use, 428, 

InjunctiOD, U usual method lOr securing 
judicial leview, 387-390, 

Inland WaterwaY' Corporation Act, SO. 
Inspection laws, u exerciae of atate power, 

196. 
Interchange of uaffic:, 420-401. 
I.o.t=hanpble mileage tickelS, U .... 

ample of logis1ativc in...,fCrence, 466-
469. 

I.o.ta<ompany arrangements: in regula. 
tiou of II:rmiaal 6.cili1ics" 9; in dissc>
ciatiou of rail and wa..., 1ines, OI~ 
23-<15-

commercial intercourse. 194-195. limits 
of concurrent jurisdiction over, 197-
2051; exclusiVCJleS$ of federal jurisdic
tion over interstate rates, 209-314. in 
relation to pipe lines, IOXi,in relation 
to transmission agencies, x 10-1 II. 

Interstate rates, federal control exclusive. 

:lO!I-"'''' 
I.o.terurbau railways. distinguished from 

urban and suburban. 140 See IIlso Elec
tricrailways. 

Intrastate commerce, federal control over: 
economic basis, 220. 221, 231-:l32, 

236-237. 244-.245. 331-332; constitu
tional limitations, 192-196; legislative 
and judicial ex.tensicm, 214-246; how 
exercised, 247-307; scope: of discre
tion, 483i finance and management. 
216-:&20. 247-358. 336; service and 
&cili.ties, 220-22.5. 258-269, 335-336. 
taxes and charges, 225-246, a69-307, 
337-343; in establishment of rail· 
wator service, 46-47; summary and 
conclusion. 331-344 . 

Intrastate rates. federal control over: leg
islative and judicial extalSion. :325-
245. 4]8. Mi"IIeSOltl RJJIe CIUeI, 227-
233; S~ CfWl, 233-238; Wif.. 
C'O"";" Plu#rtger Fflnl case, 2.40-246. 
how exercised. 2.69-307; bcfcm: Smft-
pori Clllrl, 270-2.74; Shreveport prin
ciple and its application. 2.74-287. 
.....ping policy under Transportation 
Acta 2.87-30], 374. recent n:suainr. 
301-307. 382.; mOpentioa. with states, 

3°"-3°7, 3'4-3a6, 342-343; discrimi· 
Dation ogaimt pcnoDS and pl __ 226-

:'43. 270-287, 301; ogaimt ~te 
c:ommcra: as a whole, '43""246, .87-



INDEX · 301 , 302-304; of electric raih!ays, 15; 
of express companies, 19-8.0j of pas. 
senger and Pullman. service, ;~U i sum
mary and conclusion, 337-343. 

Investigatory power, 355. 

Jackman. W. T .• 59. 
Johnson, E. R., 182. 
Joint hearings and conferences witK state 

authorities, 309, 313--:317, 325-326, 
327-329. 

Joint rates: scope of discretion, 365; pri
mary jurisdiction over, 397-398; be
tween rail and highway carriers, 7; 
between steam and electric lines, II, 15, 
16; between rail and water lines, 34-
41; of express companies, 67, 8:1; of 
industrial railroads, 165. S~e also Divi
sion of rates. 

Judicial functions of administrative tri
bunals, 350-352, 

Judicial review: function, 384-385; lack 
of legislative guidance, 385-390; prin
ciples enunciated, 390-392; self-deny
ing attitude. 392.-393; doctrine of pri
mary jurisdiction, 393-406; doctrine of 
affirmative and negative orders 406-
411; grounds of censorship, 417-452; 
constitutionality of powers, 417-419; 
constitutionality of findings, 419-421; 
statutory construction, 421-424; arbi~ 

trary action, 424-450; finality of find~ 
ings of fact. 425-431; doctrine of sub~ 
stantial evidence, 431-439; mistakes of 
law. 43g-450; questionable exercise
O'Fallon case. 446-450; summary. 450-
452. 485-488: in jurisdiction over elec~ 
tric railways. 12-14. 17; over railroad 
ownership of boat lines, :18-31; over 
establishment of rail~water SCJ'vice, 42-
43; the traffic being largely intrastate. 
46-47; over acquisitions of &.cilities. 
66; over pipe lines. 102-104; over pri~ 
vate-car lines. 123-124, 12'7-128; over 
distribution of private cars, 136. 141-
143: over indwtrial railway., 155. 160-
165. 166. 175; parties necessary to pro-

ceeding. 44-46; express company not a 
carrier by railroad, 67-68; liability of 
transmission agencies, II 5; meaning of 
police power, 193; distinction, state and 
federal jurisdiction, 195-196; distinc~ 
cion, exclwive and concurrent jurisdic~ 
tion, 196-2.00; doctrine of uniformity, 
201-206; doctrine of incidental effect, 
207-210; concurrent jurisdiction over 
interstate rates--granger cases, 210-
2II; exclusive jurisdiction over inter
state rates-Wabash case, 2II-214; 
control of motor carriers, 182; control 
of intrastate matters: accounts, 216-
217; security issues, 217-218; safety. 
22o-2U; service and facilities, 221; 
extensions and abandonmCJlts, 222-225, 
263; rates, 227-246, 281; Minnesota 
Rate Cases, 227-233; Shreveport Casel, 
233-238; Wisty",sin Pasll!1Jger FtIT'el 
case, 91. 240-246j express rates, 80j co
operation with states, 311. 327; control 
of rate divisions, 37g-380; orders un .. 
der original Act, 386; prima facie evi~ 

dence rule. 388j reparations procedure, 
388-389, 394; interchangeable mileage 
tick.". 4611-469; Hoch.smith Rcsolu-
tion, 472. 

Jurisdictional scope. See Administrative 
discretion; Carriers regulated; Inter~ 

state commerce; Intrastate commerce. 

Knapp, Commissioner, 34, 88. 308. 

Lamar. Justice, 10, 398. 401-403, 430. 
Lane, Commissioner. 60. 69. 137. 
Laski, H. J •• 349. 350. 354. 
Law. questions 01; and judicial censorship, 

425, 43g-450. See also Questions of 
law. 

Legal rules of general applicability, u 
basis for judicial review. 441-445. 

Legislative extension of federal. jurisdic
tion: centralizing tendency, 214-216. 
246-241, 331-334; over finance: and 
management, 216-220; over service and 
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facilities, 220-325. over rates and 

charges, "5-'46. 
Legislative functions of administrative tri .. 

bunals, 350-35', 353-354. 
Legislative intent. See Congressional in

.. nt. 
Legislative interfcrcnc:e with administra .. 

tive freedom: general policiea versus 
specific dctcrminatiODS, 465-466; inter· 
tbangeable mileage tickets, 466-.69; 
Hocb-Smith Resolution, 469-47'; Pull· 
man surcharge, 473-475. 

Legislative mandates, discretionary na
ture: generally mamfest, 357-358; fi· 
nance and management. 358-360; serv .. 
icc and fi.cilitiel, 360-362; rates and 
charge., 36'-366. 

Legislative regulation, diret~ 478. 
Lewis, CommiSlioner, 57-58* 94, 95, 252, 

'96-297, 474-475. 
Liability in tranamissioo of messages, 114-

u6. 
Lighterage allowances, order respecting, 

invalidated. 444. 
Liquor. regulation oJ; as exercise of state 

power, 197. 
Loading mtilities, diffi:rentiatioo of 

charges with respect l<>, 397. 
Local interests, safeguarding of; 250, 257. 

336. SH oIso CoOperatioo of s .... au· 
thorities. 

Local transfer companies, 7-10. 
Locomotive engineers, examination at as 

exercise of state power, 206. 
Locomotive. headlights. state jurisdiction 

OYer,207· 

Long-and-ahort-h.u1 d ..... : distretiooary 
• pplication, 363, 38'-382, 382-383; 
negative order reviewable, 41Q-jf12i 
legal hearing of competition, 443; 
effi:tt of water competition, 51-58; in 
state legislation. 211. 213. oS« til. Dis
crimmation. 

MtChord, Commissioner. 45. 80. h. 95. 
1'10. 256. 27. 275. 30'1-308. 461_ 

McKellar. Senator, 46>. 463. 

McManam;;. Commissioner. 95-96. 
MtReynold~, ~usticc. 209, 399, 437, 449. 

450 • .;-

Mack, Judge, '04. 
Mainrenarice, discretion in determining 

reasonableness of; 364 • 
Managemerit, efficiency of: and control of 

intrastate rates, 297; disaetion in de
termining, 364. 

Mann-Elkins Act: ratc.suspeDsion power, 
90, 481; fourth~SCCtioD amendment. 52, 
4II, 423i through routes with electric 
lines, 16 i control over transmi.ssioD. 
agencies, 106. 

Market competitioo and fourth....:tioo .... 
lie~ 54. 

Marshall, Chief Justice, 195-197, 214. 
Master Car Builders' Association rulea, 

129.131. 
Maximum rates, rate~making power lim .. 

ited to: before 192.0, 481; over water 
carriers, 50. 

Morehant Marine A~ lB. 
Meyer, Commissioner, 55, 251. 308-309· 
Miller, Justice. 2II-212. 213. • 
Milling-in-transit. 151-152, 174· 
Mine ra~ 132-143, 370-371, 412. 
Minimum rate control: established, 481; 

and intrastate rate adjustments, 28:;-
2.88; and transmission agencies, 109; 
not applicable to water c:arricrs, so-s8. 

Mistakes of law, 439-450. 
Mixed questions of law and fact. 4:15-426. 

439""440. SH .u. Questions of &tt; 
Questions of law. 

Motor c:arricrs: mntrol over, 7-10. Ib-
185; limitations upon state power, 205-
206; and railroad rate adjustments, 300 • 

National Associatioo of Rail .... d and 
Utilities Comm,issiouers, 60, 80. 81, 100, 
no, 111.301-308, 309-310. 316. ,318. 
31!b 320, 32.1, 32'. 326, 328. 32~ 330• 

Natiooal Industrial TnlIic: League, 464-
NaNra1 gas, transportation of: I<dera1 

rqul_tioD. 100; Slate COIltrol. 203-204· 

Neely, Senator, 462, 463. 
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Negative orders. See Afticmative and 
negative ordccs. 

Negligence. 64-05. 
Notice and hearing, requirement at; 435-

439.454· 
Notification of intercstod .ta .... 308. 

01f..track stations, 9, 10. 
Organic unity of transportation, 18x-185. 

194, 220,221. 223, 2241 227-229, 231-
232, 244-245, 331-332. 

Out-of-line hauls, 174-X75. 

Panama Canal and transcontinental rate 
structure, 52-58. 

Panama Canal Act: separation of rail and 
water carriers, 20-21; control and cs~ 
tablishment of joint services, 40-41. 

Parlor cars. See SleepingoQC companies. 
Parties necessary to proceeding, 43-46. 
Partisanship in joint proceedings with 

states, 314-315, 327-329. 
Pacty~rate tickets, 443. 
Passenger &.ees: and electric railways, 15; 

and Pullman charges, 87, 96, 473-475; 
and federal-state relationships. 240-

246. 28!)-290 • 

Passenger service, 260. 

Peckham, Justice, 213-214. 
Penalties for violating orders. 387, 388. 
Percentage rate changes, 78--19, 240, 372-

378. 
Per diem reclaims, 148. 173. 
Peterson, Shorey, 183-184. 
Petroleum industry and control of pipe 

lines. 97, 99-100. 
Physical connections. rail and water, 4D

SO. 360-361. 
Pick-up and delivery service: railroad, g-

10; express, 72. 
Pillsbury, Warren K., 351. 355. 
Pilots. state jurisdiction over, 197-198. 

203· 
Pipe lines: reasons for control, 58-59; 

limited exercise, 96-100; constrUCtion 
of &tatutory authority. 100-102; COB· 

stitutionality of authority-Pipe Line 
Cases. 102-105,418. 

Pitney, Jwtice, 208. 419-420, 429. 
Plant .6tci1ities. See Industrial railroads; 

Tap lines. 

Police power, 193. 20HIO. 
Political inBuence. See Interference with 

administrative freedom. 
Pooling, 218, 359, 483. 
PorHo-port traffic: general exemption 

from Commission's control, 31-36; ac
counts and reports, 36-31. 

Potential competition and fourth-section 
relict; 52-53. 

Potter, Commissioner, 43, 133, 139, 251, 
252, 253-254, 299, ,.61, 468. 

Pound, Roscoe, 385. 
Powell, Thomas Reed. 246. 
Power to regulate, meaning at; 196. 
Pragmatic character of administrative per-

formance. See Regulative processes. 
PrccedCD~ minor rale 01; 367-371. 484. 
Prima facie evidence rule: under original 

Act, 386; inapplicable under Hepburn 
Act, 387, 421; in reparations cases, 388. 

Primary jurisdiction, doctrine of: mean~ 
ing, 393; issues where applicable. 393-
400; issues where in.applicabl~ 399-
400, 401-403; based on need of dis
cretionary determination, 403-404; ex
emplifies significance of diJcretionary 
authority, 404-406, 450-451, 485. 

Priorities, 25SJ. 361. 
Private cars: extent and desirability of 

use, 120-121; abuses, 131-123; scope 
of authority over-limitations, 133-
128; rules governing use, 129-131; dis
tribution among users, 131-131; modi~ 
fication of assigned.-car rul~ 13?-141; 
judicial review-Allignetl C .. Cues. 
141-143. 

Private transport facilities, grounds for 
regulation of; u8-119. 

Private-wire telegraphic service, 116-117. 
Procedure: requirements., 351; necessity of 

freedom in, 355-356; discretion in de
termining, 359, 361, 363, 479-480; 
under original Act, 386-387; under 
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Hepburn Act and IUboequcnt legisla
tion. 387-390; doctrine of primary ju
ritdiction, 393 .... 06; direct control of 
intnutatc rates, 293. 34G-341; coOpera
tion with state authorities, 313-316, 
318, 319. 3:11, 32,5-326. 327-]29. 

Proportional rala, nil-water movement, 
3SI. 41. 

Prouty. Commissioner, IS8. 
Provisional order., 373-380. 
Public health, ltate jurisdiction over, 207. 

.. 8-009. 
Public: interest: the concern of .dministra

tive tribunal.. 35:1-354, 480; u re
Iie<ted in legisl.tive DWld..... 357-
367; in rate and reparation orders, dis
tinguished. 387; industries dothed with, 
210. 

Public service commissions. s~ .Ad.miniJ.. 
trative method. 

Public oorviee undertakings, need of .d
ministrative control over, 349-350, 
477-479· 

Publicity. u method of control. 99. 
Pullman oorvice. S.. Sleeping-car com

panie .. 
Pullman oureharge. 8~6. 473-475. 

Quarantine .. gul.ticma, u ezerclse of stale 

power, ao3. 20g. 

Qucstinna of tact, evidenti.ry and ulti
mate, 425; finality of finclinga ... pect
mg, 425-431; relationship to questions 
of law. 43H43. 

Qucstinna of law, constitutionality of 
po ...... 4'7""4'9; constitutionality of 
findings. 4'_'; c:onstructinn of 
... _ 42'-424; nature of arbitrary 
a<lion, 424""425; adequacy of evidence, 
43 ..... 39; rolationship to quosti.". of 
tact, 43H4]; mistakes of law. 439. 
441, 44.1-450; dubious interpretaticm
O·FoIl •• cue. 441>-4500 

Railroad Labor Board, 79. 
Railroad.. place in regulative scheme, 

chid' object of conttal. 3; subject to 

entire range of power, 5; meaning, for 
purposes of regulation, ,. 152; indu
aion of terminal services, 5-10; inc1u .. 
sion of electric railways, 10-1'7; rela
tion to. of control of allic:d utilities, '7-
20. 58-60, 83-86, n8-u9. 144-145. 

Rail-water carriage. 31-5°. 
Railway fuel cars. distribution of, 134-

139· 
Rate base, discretion in determining, 364-

365. 
Rate of return, discretion in determining, 

364. 
Rate schedules, .... pe of discretion. 363; 

primary jurisclictinn on discretionary 
issues, 398-400; but DOt on questiou 
of construction, 399-400; or 0Jl de
panurcs from, 40'-40'; to be filecI by 
water carriers, SOj express companies, 
63-64; pipe-line companies. 99; traIIJ

mission agencies, 107-108; tap lines, 
,65. 

Rate structure: traD5COntincntal. 51-58; or 
express companies, 73-78; of sleeping
car companies. 87-88; of traDsmissiOD 
agencies, XU-II'. Set! also Rates. 

Rate structure invatigation. 317-318, 
320-324. 46g. 

Ra .... control of, basic grants of power. 
52, 387. 411, 422-423. 481; intustate 
ra~ 20g-214; intrastate nta, 225-
246. 26~07; scope of disaetion, 362-
366. 481-482; pragmatic eerciJe of 
authority. 368-3690 372-384; consti
tutionality. 418; BOt reviewable U ID 
6.cts, 430; substantial evidence neeea
suy. 431-4,36; mistakes of law. 444-
445; political in..m....:e. 46 ..... 64-
461>-475; of electric rail",7'> '5; of 
rail-water carriage. 3 ....... 1. SO; of u
press companies, 7~'; of deeping-car 
a>mpanies, 8;>-96; of pipe 1ines, 98-
99. of transmission ~ 111-117. 
m use of priftb:: can. 122-123. 129-

130; i.D. mDIIlI:Uion with industrial nil-
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roads, I 49-175. S~e also Discrimina~ 
tiOD; Division of rates. 

ReappointmCDt, tradition of, 460. 
Reasonably compensatory rates, in COD

struction of fourm section, 54, 363, 
383· 

Rebates, and doctrine of primary juris. 
diction, 401-402. See also Discrimina
tion. 

Recapture of excess earnings: scope of 
discretion, 365; constitutionality, 418; 
and intrastate rates. 244; not appli
cable to electric railways, 16; or express 
companies, 6S; or Pullman Company, 
86. 

Reconsignment charges, 444. 
Reed. Senator, 461, 462. 
Refrigerator cars. See Private cars. 
Regional commissions proposed. 330, 331. 
Regulative processes, pragmatic character 

of: minor role of precedent, 36?-371; 
484; comprehensive findings tentative, 
371-380, 484; typical character of evi
dence, 376-380; provisional character 
of orders, 373-380; value of continu
ing process, 380-382; dominance of in .. 
formed judgmeo~ 382-384. 

Remedial, as against penal, character of 
Act, 62. 

Rentals, for private cars, n:z, U9-131. 
Reopening proceedings, a frequent Deas

siry. 371-382. 
Reparations: distinguished from rate or~ 

ders, 351; at common law, 353; retro~ 
active operation, 369; awards enforce
able only through court action, 387-
388; discriminarory and unreasonable 
rates distinguished, as basis for, 388-
389; primary resort to Commission nec~ 
essary, 393-396, 400; violatioD of in~ 
trastate rate order, 300; breach of con
tract Dot subject to Act, 64-65; faihue 
to provide facilities, 125; liability i.o 
transmission of messages, 114-1 J 6. 

Repeated and unrepeared messages, 114-

u6. 
Reports. See Accounts and reporu. 
Reproduction costs, 447-450. 

Res adjudicata, doctrine of, 367. 

Reserved powees of states, 193, 2.00-2.01, 

229, 333. 
Reshipping privilege, 427. 
Restrained exercise of administrative au~ 

thority: over water carriers. 33-36; ex
press companies, 60-63; allied utilities 
i.o general, 176-178; security issues, 
249'-250, 336; intercorporate relations, 
250-258, 336; intrastate rates, 270-
287, 337-338, 343. 

Restraint of courts in reviewing orders, 

385, 390-393· 
Reynolds, George G.j' 199. 
Robinson. Senator, 459. 
Robson, W. A., 349. 
Routing: scope of discretion, 361; pri~ 

mary jurisdiction over, 398; judicial reoO 
view, 444; disregard of shippers' in~ 

structions, 259. See also Througb routes. 
Rule of rate-making: meaning, 482; not 

applicable to electric railways, ]6j or 
express companies, 65j or Pullman 
Company, 86; scope of discretion, 364-
365; in granting percentage advances 
in ]920, 372-376; in founh-section re
lief, 38]; in tate divisions, 383; in con
trol of intrastate ratel, 2.2.6, 239, 243-
246, 288, 334. 

Sackett, Senator, 463. 
Safety: state jurisdiction over, 206-209; 

state powers curtailed. 22.0-22.1; fed
eral authority exercised, 2.59. 

Safety Appliance Acts, 220-22.]. 

Sanford, )wtice, 437. 
Sanitary regulations, as exercise of state 

power, 209. 
Saving clauses, 291-292. 298-30], 341, 

37], 377, 381, 484. 
Scrip eoupon tiekets, as example of legis. 

lative interfere_ 465-469. 
Seager, H. R. 459. 
Secretary of Commera:, 456. 
SectiOJlal interests, in appointment of 

commissioners, 46]-465. 
Security woes, control of: ..... powen 
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curtailed. "HI8; federal authority 
exercised, :l4kso, 336; scope of dis
cretioD, 358-359. 483. not applicable 
to electric railways, 16; or express cam
panie .. 65-66. 

Service and fB.cllities. control of: state 
powers curtailed. 220-225; federal au
thority exercised, 258-269; scope of 
d.iscrctio~ 360-362, 48:3-483; prag
matic exercise of authority, 370-371. 

Shipping Boatd Ac~ 18. 
Short-hauling: meaning, 39; in rail-water 

routes, 39-40; in express Iransport. 66-
67. 

Side tracks, 105, 22.3. 

Simpson, Sid.u.ey P., 219. 220, 250-a51. 
Sleeping-car companies: c1"", telatioll to 

railroads, 58, 83-8,. 8sa. 515-96; con
traet with railroads, 85-86; _pc of au
thority over-limitation., 86--g6; con
trol exercised, 86-g6; ehatgea for serv
ic:e-surcharge. 87-96. 

SottcII. L. C .• 477. 
Speed of trains, state jurisdiction over, 

208. 

Splawn, Wah ... M. W •• 330. 
SpWI, Henry C., 3. IDS, 34!ih 
Stagecoach c:ompaoY. eontrol of, 7. 
Standatd &eight eontaill .... 10. 
Stare decisis. doetrine of, 367. 368. 370. 
State jurisdiction: reserved powers. 193. 

20D-aOJ, 2251. 233; concurrent with 
federal, rg7-Qog; intenrate rates ex
cluded, .0g-,214; legislative and judi
cial curtailment. 214-247; consti.tutiOD
ality of ord .... 4". s.. <Iso Intrastate 
commer<e. 

State reguiatiOll. S", CoOperation of state 
authoriooj lntrastate commerce; State 
jurisdietiOll. 

Statutory construction: ftStricted to ques
tions of power. 4:U, 48$-486; denials 
of authority • .p1-4213; recognition of 
authori.,.. 4'3"'424. S... <Iso Judicial 
renew. 

Stock cars. S. Private can.. 
Stockyatds, $-6. 
Stone, Justice. 46. 003. 435. 448;49-

Store..d,oor delivery. 9-10, 73. 
Street railways, 10-14, 432. Su tJlso Elec

tric railways. 
Strong, Jwricc, 200. 
Substance, rather than form, emphasis 

upon: in dissociation of rail and water 
lines, :u; in determining common-car· 
rier statw of pipe lines, rOO-IO:l; in 
passing on. allowances to indwtrial rail
roads, ISO, 158-160, 167-171; sum· 

mary, 178-179-
Substantial discrimination as ground for 

regulation. of intrastabe: rates, 302, 304, 
340,341. 

Substantial evidence, requirement of, 431-
439· 

Supply of trains, fedetal regulatioll of, 
260. 

Surcharge, Pullman: traditional we of 
extra passenger ehatges, 88-90; alIirma
tive authorization of surcharge, 9D-9Ij 
administrative reconsideration, 92-96; 
organic relationship to Pullmall and 
other transportation charges, 93-96, 
473-474i attmlpts at Congressional reo 
peal, as example of legislative inter
-.473-475. 

Sutherland, Jwtice, 204, 437. 
Swayne, Justice, 198. 
Switching: ehatgea and allowanoeo, 154-

155, 17:1-173i tracks and conncctions, 
205, 22~ 360, 422. 

Taft. Chief Justice. 206. 2091, :u8, 225. 

.4 .... 46.377. 
Taney. Chief Ju.stic:e, 193. 197_ 
Tank can, 422. S • .uo Private can. 
Tap lines, control of allowances and di-

visions, 144. 141-148, 150-153t 160-
166. 174-175. s.. <Iso Indwtrial rail
roads. 

TarilI' Commission, intetfi:Rnce with, 
458;59· 

TarifIi. s.. Rate schedules. 
Taussig. Pzokssor F. W •• 458-
T .... tion. by ....... of in_te com

mao:. 197. 200, 201. 


