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EAST INDIA (POLICE). 

CORR~ESPONDENCE 
RELATING TO THE 

PROCEDURE IN REGARD TO CONFESSIONS OF PERSONS 
ACCUSED OF CRIMINAL OFFENCES. 

No.1. 
Letter from the Government of India to the Secretary of State for India, No. S. 

(Home), dated the 24th July, 1913. 

We have the honour to communicate, for your Lordship's information, the result 
of an examination whic~ we ~ave mad~, in consultation ~ith local Governm~nts, of 
certain important consideratIOns relatIng to the recordIng of the confessIOns of 
persons accused of criminal charges. 

2. The enquiry formed part of a general examination, which was. initiated in 
1911, of-the provincial rules in force governing various matters connected with the 
investigation of offences by the police, the object of which was to apprise all local 
Governments of the action which had been taken in other provinces towards dealing 
with the same subjects, and to ensure the further scrutiny of the local regulations 
with a view to remedying possible defects in them and embodying provisions which 
had been found useful elsewhere. With our Home Department letter of the 12th 
July. 1911, we accordingly circulated a precis of the orders in force on the subject 
of the procedure to be followed in the production before magistrates of accused 
persons who had intimated a wish to confess, and in the actual record by magistrates 
of the confessions of persons who were thus brought before them, and while inviting 
opinions regarding amendments which might suggest themselves, we particularly 
asked for answers to the following questions, namely:-

(1) whether, on a balance of advantages and disadvantages, it facilitated the 
ends of justice to have confessions recorded at all before the trial 
commences, except in very special circumstances and by the orders of 
the District Magistrate; 

(2) whether, assuming that the practice of recording confessions before tria! 
con~inued, it was practicable to introduce more stringent safeguards 
agaInst abuse; and 

(3) whether the actual procedure of magistrates in recording confessions was 
susceI!tible of improvement. 

. ~e annex copies of the replies received (enclosures Nos. 2 to 11), and in re
VIeWIng the ma.tter we have had regard to various suggestions which have been 
mooted by questions in the House of Commons and in the course of discussion in the 
Impe~ial Legislative Council, indicatinO' 'possible lines of reform. Briefly these may 
be sal? to co~prise the prohibition ol'all record of confessions prior to trial, or a 
legal InstructIon to the effect that no conviction could be based upon a confession. 
once !pade but subsequently retracted, unless the commission of the offence was 
materially corroborated by direct evidence. 

3. A"s Your Lo~dship is aware, the powers of magistrates to record statements 
or confes~lO~s made In the course of police investigations are defined in Section 164 
of the,~rlmInal Procedure Code, which runs as follows :-

164 (1) Ev~ry Magistrate not bein.... a police-officer may record any statement or 
confesslI?n made to him in the ~ourse of an investigation under this Chapter or 

" at any tIme afterwards before the commencement of the inquiry or trial. 
(2} Such statements shall be recorded in such of the manners hereinafter prescribed 

for recording evidence as is. in his opinion. best fitted for the cjrcumstances of 
~he cas!!_ Such confessions shall be recOl'ded and signe(l in'the manner provided 
In se~hon 364, and such statpments or confessions sliaH then be forwarded to thE" 
Maglstrate by whom the CRse is to hE' inquired into or tried. 

Si339 
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"(3) No Magistrate shall record any such confession unless upon questioning the 
person making it, he has reason to believe that it was made voluntarily; and. 
when he records anr confession, he shall make a memorandum at the foot of BULh 
record to the followmg effect: - . 

"I believe that this c~mfession was voluntarily made. It was taken in my 
. presence and heanng, and was read over to the person making it and 

admitted by him to be correct, and it contains a full and true account of 
the statement made by him. 

(Signed) A. B., 
Jlagistrate. 

"Eteplanatwn.-It is not necessar:y that the Magistrate re('eivin~ and recording a 
confession or statement should be a Magistrate having jurisdictIon in the case." 

The major issue raised in the discussion of this matter involves the cancellation 
of t:p.ese provisions; the minor issues cover the possibility of adopting further pre
cautions with the object of securing that confessions are only recorded if voluntarily 
made. UnderJying the consideratiOJl of. the whole question is the desire to prevent 
any miscarriage of justice, arising from, the record of confessions which are not 
willingly volunteered, or which are taken ,down in circumstances in which it cannot 
be guaranteed that they contain a fu11 statement of what the accused person really 
wishes to say; and with that desi!e it is,needle~s to state ~hat we are in c~mplete 
sympathy. The dangers to be aVOIded are the mIsuse of theIr powers by the Investi
gating police in order to induce persons charged with offences to make false admis
sions of guilt, and the intervention of inexperienced magistrates who do not appre
date the necessity of ascertaining the circumstances in which a statement is made 
or of recording it carefully and in detail. We have no wish to deny these risks or 
to refrain from any measures calculated to minimise them, and we think that it may 
fairly be claimed that they have long been generally recognised, as is shown by the 
instructions already issued. There are, however, considerations which deserve to be 
<carefully weighed before the simple expedient is accepted of abolishing the recording 
of all confessions made before trial, and in dealing with the question we think it 
-essential that it should be approached, not from the ·standpoint of condemning the 
whole police force as unscrupulous, but rather with the desire to encourage among the 
police a spirit of pride in their work, to discourage attempts to substitute confessions 
for intelligent detective methods, and, t9, ,emphasise the disgrace which attaches to 
'resort to the ill-treatment of prisoners. We believe that this feeling is to be found 
,among the new generation of police to a greater extent than is frequently credited, 
and our policy should proceed upon its recognition rather than upon an attitude of 
widespread distrust. 

4. Reverting to the main consideration whether the recording of confessions 
prior to trial shall be allowed at all, the salient feature of the correspondence is the 
practical unanimity of judicial authority against any prohibition. With the excep
tion of the Lower Burma Chief Court, three Judges of the Madras High Court and 
one Judge of the Bombay High Court (differing, in the two instances last mentioned. 
from the majority of their colleagues), the leading Courts in other provinces traverse 
the arguments advanced in our letter of the 12th July, 1911, and urge that no such 
departure of practice is required. That these high Judicial officers are unwilling to 
approve of RIly such prohibition is a valuable indication of the fact that these con
fessions are Ifot regarded in the majority of cases as false or tainted; in fact, the 
instances in which the courts express a positive opinion that a bogus confession 
has been obtained by reason of the tutoring or ill-treatment of the prisoner by the 
police are, we believe, few. It happens, no doubt, that the courts may think it unsafe, 
in the. absence of other evidence, to convict upon the basis of a retracted confession, 
but this is not necessarily synonymous with a finding that the confession was untrue 
or that it had been obtained by improper means. The local Governments are in 
general agreement in this matter with the courts. The Government of :Madras regard 
the idea of prohibition as unnecessary and inopportune; that of Bombay is convinced 
that to forbid the recording of confessions before trial would be to put a serious 
hindrance in the way of administering justice, which might end in the necessity of 
altering the law so as to make police officers competent to testify to statements made 
to them by accused persons. The Government of Bengal and the late Government of 
Eastern Bengal and Assam concur in the view of the Calcutta High Court that a man 
a.1leged to be implicated in a crime should be permitted to make any statement he 
lIkes befo~e a, trust.~orthy and experi.enced magistrate. The ~ieuten~nt-Governor 
of ~h.e UnIted ProvlDces draws attentIon to variou~ orders whIch are m force pre
scnbmg the proper use of confessions, and the Lieutenant-Governor of Burma regards 
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a confession as evidence, for wh~t it is worth, which should not be intentionally 
ignored; he holds that it would be disastrous t:o discard .the evidence of confessions. 
The Chief Commissioner of the Central ProvInces consIders that the abandonment 
of the magisterial record of confessions would in no way reduce either the tempta
tion or the opportunities to P}1t pressure on acc~sed persons, aD;Q if this,. t~erefore. 
is the main object of change, It would not be achIeved. The ChIef CommISSIoner of 
the North-Weat Frontier Province would encourage the making of con£essions, leaving 
it to the judiciary to assess them at their proper value and to bring to notice any 
allegations of theIr having been extorted by improper means. 

5. In the face of this' consensus of opinion we are not prepared to support the 
radical modification of procedure which has' been suggested. Practically the upshot 
of the discussion is that much experience shows that confessions are frequently 
willingly made, in circumstances which afford no ground for doubting their truth; 
their prompt record by a responsible magistrate at least ensures that there is no 
conflict as to what the accused actually did say, and as long as statements made to a 
police officer are inadmissible in evidence, this result can only be secured in this way; 
the degree of credence to be attached to such a statement is for the court to determine, 
but because abuses may occur there is no cause to refuse entirely to accept this source 
of information; the proper remedy is to minimise the chances of its being abused. 
The advocates of prohibition are ordinarily actuated by two expectations, firstly, that 
it will do away with one of the principal incentives that the police have for ill
treating accused persons, and secondly, that it will compel the police to rely upon 
evidence and the pursuit of clues, in place of the confes.sion of the accused, as a means 
of securing the conviction of the guilty. Of these two arguments most weight 
attaches, probably, to the second, which usually influences those executive and police 
officers who incline towards th\s policy, although it should be possible to achieve the 
end in view by other means. But the prohibition of confessions would do little in 
itself to diminish the risk of the ill-treatment of the accused. because the obtaining 
of a confession is not the sole, or even the principal, motive which induces incompetent 
or dishonest J;>olice officers to resort to a mixture of coaxing, threatening, worry and 
ill-usage; theu object is rather to induce the accused to give up stolen property or to 
indicate where some clue may be round, and the opportunities of putting pressure 
on him with this in view would still exist. If this is the case it seems to us to be 
unwise to ignore the p'roved fact that the novice in crime in this country is frequently 
unable to keep his gUIlty knowledge to himself, while even the more hardened criminal 
n?t infrequently insists upon unburdening his mind, and the prohibition of confes
SlO?S would only deprive the courts of evidence which in many cases may be qllite 
re~Iable and ?f va~ue, without ensuring that a higher standard of police investigation 
WIll be attaIned In consequence. That confessions, after they are made, are fre
quently re~racted is not surprising; once the accused finds himself awaiting trial 
there a!e hI~ fellow .{>risoners and, in some instances, possibly even the prison warders, 
to adylse hIm to WIthdraw his statement and adopt a line of defence, which they 
sometImes suggest. It is easy to represent that retraction can do no harm, while it 
may turn t~e scale in his favour, and after the first moment of excitement in which 
the ?Onf~SSlOn .wa~ made these considerations may well prevail, but that fact does 
not mevitably mdICate that the first confession was false and for what it is worth 
we are strongly of opinion that the courts should be able td consider it. ~ 

6. Our conclusion in this respect need not, however, prevent the adoption of 
any measures cal~ulated to discourage tne police from placing reliance on confessions 
and thus neglectmg to pursue definite clues to diminish the risk of the ill-treatment 
of accused persons, or to give surer guarant~s that confessions made under section 164 
are really voluntary and are carefully recorded and we proceed to discuss seriatim 
the various suggestions which the corresponden~e has revealed. Some of these were 
put forward in our letter of the 12th July 1911· others have been advanced by local 
Governments. ' , 

(a) Proposal that the police should be forbidden to question a prisoner once he has 
. been arrested. 

The Madras Government recommend the issue of instructions to make it clear 
th~t ,,:hen the P?Iice are endeavouring to discover the author of a crime there is no 
obJection to t?eIr making enquiries of, 'or putting questions to, any person from 
whom they thInk they can obtain useful information, but that when once an accused 
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person has been arrested, while they may, and indeed should, listen to any state
ments which he may voluntarily m~ke, they should be strictly forbidden to inter
rogate him or,press him to make a statement. The primary duty of the police after 
arrest is to taKe an accused person before a magistrate witliin the time prescribed in 
section 61 of the Criminal Procedure Code, and it is only in very exceptional circum
stances that he should thereafter be 'returned' to police custody. We understand 
that the instructions actually issued in Madras further stipulate that if the police 
desire to question an accused after arrest f the permission of the magistrate must 
be obtained. We welcome these suggestions as most useful, and are prepared ;to 
direct their general adoption. It is true that no rules will prevent the Eolice from 
questioning a man if they wish to do so and have the opportunity whIle he is in 
thefr custody, but if they do so they will know that they are acting contrary to rule, 
and it is only by the steady pressure of instructions that they will be made to under
stand that attempts to obtam confessions 'ate not only improper but a sign of want 
of intelligence or' a lack of industry. It would be irrational to forbid the inter
rogation of a man while he is merely a sdspect, but once he has been arrested (and 
he should not be arrested on insufficient etidence) he should not be pressed to'incri
minate himself. The object, in fact, is to limit the use of section 164 as far as 
possible to cases in which the accused is really anxious to unburden his mind before 
a magistrate. Making allowances for differences in the Indian system as to the 
evidential value of statements made to the police, the remarks of Lord Brampton 
on the point in an address to English constables [of which we annex an extract 
(enclosure No. 12)J seem to us clearly to'summarise the appropriate principles to 
be followed. I 

(b) Proposal that a prisoner who has confessed should, in no circumstances, be 
returned to police custody. 

This was mooted in our letter of the 12th July; 1911, and the general view of 
those consulted is that an absolute prohibition of remands to police custody after 
1J0nfession is impracticable, since the prisoner may be required to identify persons 
or property, to assist at the discovery oJ property, or, generally, to be present while 
his statement is being verified. It is, moreover, to be remembered that it is not the 
prisoner who has made a confession that stands in much danger of ill-treatment; 
It is true that he miglit be further tutored, but it is rather the man who has been 
sent up to make a statement and who, 'at the last moment, declines to do so, whom 
the police are likely to molest. While, however, a rigid restriction of remands is 
opposed, there is evidence that the cautious exercise of the power to remand may 
rightly be insisted upon, and after consideration of the various suggestions made 
we think the following principles should be insisted upon;-

(i) A remand to police custody should,not be given unless the officer making 
the application is able to shqw good and satisfactory grounds for it; a 
general statement that the accused may be able to give further infor
mation should not be .accepted. 

(ii) No such order should be passed by an officer of lower status than a 
stipendiary magistrate exercising second-class powers. 

(iii) Whenever possible, where the object of the remand is the verification 
of the prisoner's statement, he shall be remanded to the charge of a 
magistrate. (The Calcutta High Court would forbid the presence of 
the investigating police and direct the magistrate merely to confine 
his attention to verifying the facts alleged, while refraining from any 
attempt to obtain admissions in -corroboration of new facts, but in 
practICe, we. think it impassible to attempt an absolute direction to 
this effect. The presence of the investigating police may. in certain 
circumstances,' be essential, w4ile -the magistrate may be trusted to 
exercise a proper discretion.) 

(iv) The period of the remand should always be as short as possible. 
(v) A prisoner who has been produced for the purpose of making a con

fession, and who has declined to do so, or has made a statement which, 
.from the point of view of the prosecution, is unsatisfactory, should in 
'no circumstance;:; ,be remanded to police custody., ' 

,(~i)' So far as is practicable, confessinifprisoners wnil~ ill-jail awaiting trial 
should be separated from others. - - -



All these' safeguards should materially diminish any risk of abuse of the power to 
remand to polIce custody, and at the same time they recognise the practical con
ditions in which investigations, &c., are conducted, which in some instances preclude 
t1:.e issue of absolutely rigid rules. 

(c) Proposal that confessions should only be recorded by a magistrate having juris
diction, a 1st class magistrate or a specially empowered 2nd class magistrate. 

There is practical agreement among those consulted that the more experienced 
and responsible the magistrate who records a confession the better While the 
risk that a junior magistrate is likely to be improperly influenced by the police is 
apt to be exaggerated, the presumption is that the more senior officers are more 
1ikely to observe carefully the preSCrIbed procedure and to bring a more mature judg
ment to bear. Good reason has been shown for discarding the condition that the 
magistrate before whom the accused is brought must be the one who will commit 
or try the case, but we are willing to li~it the recording of confessions to sub
divisional magistrates, stipendiary magistrates of the 1st class, or of the 2nd class 
if specially empowered. We have not overlooked the opinion of the Madras Govern
ment that an absolute restriction to 1st class magistrates, who may be on tour, may 
be inconvenient, or the suggestion of the Government of Bombay that recourse might 
be had to a magistrate of lower status if a higher officer cannot be reached within a 
specified time, which is analogous to a rule already current in the United Provinces 
to the effect that" every confession which a prisoner in police custody wishes to 
make should be recorded by the highest magistrate, short of the district magistrate, 
who can be reached in a reasonable time" The Calcutta High Court would also 
recognise that a magistrate of lower status may be called in if no other is available, 
but on the whole, we think that such instances of practical inconvenience will be 
few, and we would be prepared to ignore them in view of the advantages of 
restricting the record of confessions to courts of status and experience. 

(d) Proposal that no prisoner should be produced for record of his confession unless 
he has spent at least one night out of police custody. 

The answers received indicate that while the principle underlying the suggestion 
is recognised to be sound, no definite rule ~o this effect is practicable. We think that 
all that can be done is to deprecate the immediate examination of an accused person, 
d.irectly the police bring him into court, and to suggest the advisability (where pos
SIble) of givmg him a few hours for reflection, in circumstances in which he cannot 
be influenced by the police, before his statement is recorded. 

(e) Proposal that no accused person shall be liroduced before a magistrate to make a 
confession until he has been examined by the district superintendent or assis
tant 'superintendent of police. 

A rule to this effect is current in the Meerut district of the United Provinces, 
but while it is desirable that the orders of such an officer should be taken at this 
s~age (an~ equallY' b~fore a remand to police custody is asked for) a definite instruc-
110n to thIS effect IS lIkely to be inconvenient, as the higher police officers are frequently 
absent on tour. The procedure might be enjoined as deSIrable, when practicable. 

I , 

(f) Proposal that when a confession is recorded the investigating police shall not be 
. present. 

This suggestion is offered by the Bengal Government, with whom the High 
Court agrees, and in the United Provinces there is an instruction to this effect, as 
also that the fact shall. be noted on the record. The precaution seems reasonable, 
and we would support It for general adoption. 

(g) Proposal tltat confessions slwuld ordinarily be recorded in open court and during 
court' hours, unless jor exceptional reasons. 

This too is favo~red by the Bengal Government, the idea being, presumably, 
that. ll;ll shal! be done openly and above board. There may be circumstances 
~eqUlrmg a dIfferent J2rocedure, but ordinarily that suggested should be feasible, and 
It possesses some advantages. 
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(h) Proposal that confessin(f prisoners s/wuld be questioned by th,e court u'hether they 
have any complaints of i~l-treatment to make. . 

Of the local Governments who have noticed the point, those of the United Pro
vinces and Eastern Bengal and Assam support the idea, but the Government of 
Bengal is opposed to the inviting of complaints, and the Allahabad High Court 
notes that the procedure would be of little benefit. The Chief Commissioner of the 
North-West Frontier Province considers that it is open to strong objection. It 
apQears to us that the essential point is that the magIstrate should satIsfy himself 
that the confession is being voluntarily made, and we would prescribe °no direct 
interrogation of the kind suggested. If an accused person has been coaxed or 
intimidated into making a false confession, he will certainly have been tutored to 
deh~ that he has had any pressure or force ,Put upon him. 

(i) Proposal that a magistrate should question the confessing prisoner with lthe 'Cieu' 
of ascertaining the exact circumstanc6.s in which his confession u'as made and 
the connection of the police with it. '\ 

This is advanced by the Government of Madras, and it merges in a wider pro
position which emanates from other quarters (noticeably from Burma and the 
Central Provinces) that it should be the endeavour of the court to record the con
fession in as much detail as possible, with a view of affording material from which 
its genuineness can be judged and of testing whether it is freely made or is merely 
the outcome of suggestion. 'Ve are a)Vare that anything like the cross-examination 
of the accused has been- rightly deprecated by the courts, but it seems to us to be 
desirable that, without any attempt at heckling or endeavour to entrap the accused, 
a magistrate should record his statement with as much detail as possible. The more 
detailed a confession the greater the chances of c:orrectly estimating its value. It is 
also useful to know precisely how it came to be made, to what extent the police had 
anything to do with th~ accused prior to it, and in the confession itself, the- fullest 
possible particulars of the incidents involved. The questions and answers would, 
of course, be recorded, and any misuse of the procedure would thus be detected. It 
would also be expedient that the magistrate should add to the certificate required 
by section 164, in his own hand, a statement of the grounds on which he believes 
that the confession is genuiIie, the precautions which he took to remove the accused 
from the ,influence of the police and the time (if '~ny) given to him for reflection. 
In the United Provi~ces nine definite questions are prescribed calculated to ensure 
that the confession is .being voluntarily made, but such detail is, on the whole, to 
be deprecated. But if a record of the general character indicated was made, the 
attention of the magistrate would be directed towards the possible risks against 
which he had to guard, and the full circumstances of the confession would be stated 
at the time. 

7 These proposals cover the different safeguards which, after careful exami
nation of the circumstances surrounding this difficult questionz we flre prepared to 
recommend, and if they meet with Your Lordship's approval, we will address local 
Governments requesting them to amend their rules in conformity with them, after 
such co?sultation with the different High Courts, &c, !is may ~e necessary. So ~ar 
as pOSSIble we would prefer to proceed by the issue of InstructIOns, but the neceSSIty 
of amending the law can be further considered when the policy to be followed is' 
finally approv~d. We will await Your Lordship's reply, however, before any action 
on these hnes IS taken. . , 

8. As it ap{>eared to he possible that Your Lordship might desire to make 
public the diSCUSSIOns on the important questions now raisoo, we have obtained the 
concurrence of the Judicial authorities who have been consulted to that course. 

We have, &c., 
(Signed) - HARDINGE OF PENSHVRST 

O'MOORE CREAGH. 
HARCOURT BUTLER. 
S. A. BfAM. 
,V. H. CLARK. 
R. H. CRADDOCK. 
W. S. MEYER. 
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Enclosure 1 in No.1. 

Circular letter from A. Earle, Esq., C.I.E., Secretary to the G01)ernment of India, 
Home Department, to all Local Governments and Administratio~s,* Nos. 781-
790, dated the 12th July, 1911. 

(Extract. t) 

I am directed to draw the attention of (the Governor in Council) (the Lieu
tenant-Governor in Council) (His Honour the Lieutenant-Governor) (your atten
tion) to the question of the procedure to be followed both in the production before 
Magistrates of accused persons to have their confessions recorded, and in the record
ing by Magistrates of the Qonfessions of persons so produced. The Government of 
India will be glad if [with the permission of (the Governor in Council) (the Lieu
tenant-Governor in Council) (His Honour the Lieutenant-Governor)] the provincial 
regulations on this subject may be similarly examined, and a report submitted with 
specific su~gestions for amendment, where needed, in the light of the remarks in 
the follOWIng paragraphs. To facilitate the task, a precis is sent herewith of the 
rules in force In other provinces for your information. It is suggested that, as the 
subject is so closely connected with the administration of justice, the views of the 
highest judicial authorities may be invited, and that their efforts to put down 
such abuses as still exist may be co-ordinated with those of the local Government. 
The question to be considered in connection with confessions, is whether, on a balance 
of advantages and disadvantages, it pays to have them recorded at all, before the 
trial commences, except in very special circumstances and by order of the District 
magistrate. In an unsophisticated community a confessing prisoner will ordinarily 
persist in his confession throughout the proceedings against him, and no good is 
secured by hurrying him before a magistrate prior to his trial. In other circum
stances a genuine confession may possibly be obtained in the first excitement of 
the enquiry, but it will frequently be retracted later, and experience shows that 
in such a case the courts will demand 'such ample corroboration as would have 
been adequate for a conviction even without the original confession. The Govern
ment of India wish, in the first place, that this question should be considered. 
Should, however, the (Madras) (Bombay) (Bengal, &c.) (you) Government not 
consider it possible in present circumstances to go so far as to stop altogether 
the recording of confessions before trial on the motion of the police, the Govern
ment of India would wish the safeguards which alreadv exist to be further examined 
with a view to increased stringency. It should, at any· rate, it is thought, be possible 
to forbid. absolutely the production of prison,ers before magistrates of the third class, 
and to gIve the power only to the magistrate having jurisdiction in the case, or at 
least. to a first class, or specially selected second class magistrate. It should also be 
conSIdered whether it is not feasible to make it an absolute rule that once a prisoner 
hB;s confessed he s~ould in no circumstances be given back into police custody. It 
mIght also be pOSSIble to lay down that before a confession is recorded an accused 
person should have spent at least one night out of police custody. In a separate 
letter the Government of India have suggested the adoption of the Bombay rule 
that all persons when first produced after arrest should be questioned as to whether 
the~ have suffer~d il.l-treatment at the hands of the police. The Government of 
Ind~a hope that It wIll also be possible to adopt the Bombay procedure on the same 
sublect as regards confessing prisoners. Other precautions may, I am to add, su~
ges.t themselves to [(the Governor in Council) (the Lieutenant-Governor in _ Council) 
(HIS Honour t~e Lieutenant-Governor) (you)]. If so, the Government of India will 
be glad t? consI~er them. There remains the question of the actual procedure before 
the magIstrate In the event of confessions being allowed to be recorded. This is 

~ .. ~Iadra~. Bombay, Bengal, United PrOVinces, Punjab, Burma, Eastern Bengal and Assam 
Central Provmces, North·'Vestern Frontier Province and Coorg. 

t ~he portions of this letter omitted related to subjects other than the procedure in regard to 
confessIOns. 



more a matter, the Governm.ent of India think, for the judicial authorities than for 
the local Go,:ern~ent. SubJect, how~ver, to '~'hat ~hey may have to say, the Govern
ment o~ IndIa thmk that the materIal contamed In the precis will be found to be 
suggestIve. 

Annexure 

P1'\eGt8 of rule{ ~n forGe TeuaTd~nu the procedu1'e to be followed in the recording 01 ('onfemons, 9·c. 

T':~ Punjab .and th.e N01'th-lVest f','onher Provl1lce.-Most elaborate rules IIUye been laid 
~own m the ~unJa;b, chIefly by the C~lef Qourt .. Many of the instructions are merely n repeti
tlOn or amphficatIon., of those contamed m sectlOns 164 and 364 of the Criminal Procedure 
Code, but the following are the chief additional instructions;-

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

Magistrates before whom the police produce any person to make n confession sbould 
'before record~ng the con~ession, consider ~het~er the person should not be take~ 
be.fore a m~glstrate of hIgher rank, an.d, II!- dorng so, should particularly bear in 
mmd the dIstance to be travelled, the tIme It would take to cover the distance and 
the urgency and importance of the case. ' 

Magistr3ltes decidins- cases .should b~ing t<? the .n?tice of the District Magistrate auy 
case of a confessIOn whICh has, In theIr OpinIOn, been recorded by a magistrate 
of the 2nd or 3rd class without adequate reason. 

:Afag:istrates of the 3rd class should record confessions only under very exct'ptiollal 
CIrcumstances. 

The magistrate is directed to desire the accused person to add his signature or mllrk 
to the confession, and, if the accused person declines to do so, the magistrate has 
to '&iate the fact and the reason, if any, assigned by the accused person for so 
declining'. . 

T1.e magistrate is required, before recording the confession, to record in the memo-
randum which he is bound by law to make, the steps taken by him to asc'ertain 
that the accused person is acting voluntarily in making a confes~ion. In 
particular, he has to enquire into the circumstances under which a confellsion is 
made, the length of tIme a confessing prisoner has been under suspicion before 
arrest and the opportunities afforded to his accuser or to the police to induCf> a 
confession improperly. 

, .. " 

In considering whether the prisoner should be sent to a magisterial lock-up or be 
remanded to the police, the magistrate should be guided aecording to the opinion 
formed-

(i) whether the confession is voluntary or improperly obtained, and 
(ii) whether, in case of opinion that the confession is voluntary, he considers 

that the return of the prisoner to the police is of importance fu the proper prepara· 
tion of the case. 

Police instructions supplement the Chief Court's orders by laying down-
(1) That police officers should take accused persons, who are ready to make confesfli?ns, 

to the highest magistrate, short of the District Magistrate, ,,:ho can be rea~hed III a 
reasonable time, and should avoid, as far as pOSSIble, ge~tmg a c?nfesslo!l taken 
by an Honorary Magistrate who, ~y reas<?n of recent appomtment, meXpl'rlenCe or 
~other cause, is imperfectly acquaInted WIth the law. 

(2) All cases, in which the accused person is ready to mak~ a confession, should, whenever 
possible, be taken up personally by a gazetted pohce officer. 

(3) That, if the investigation of a case cannot be complet~d wit~in !he 24 ~our8 prellcribl'd 
by section 61 of the Criminal Procedure Code, the mves~IgatlDg pohce officer 8ho~Ild 
~ever apply (under section 167 of the Code) to a maglStr~te ~or further detentIon 
1D police custody on the ground that an accused person I.S hkely to confess, and 
should not apply for such detention, except upon the follOWIng grounds;-

(i) That it is necessary to compare the accused person's footprints with the 
tracks to and from the scene of offence. 

(ii) When the accused person offers to .point ~ut sto~en property or property 
ta~en in the Qffence, a weapon or other arbcles- ,,:lth whICh the. offence was com
mItted- or evidence of value in the case, and there IS reason to behe¥e that the offer 
is mad~ bona fide. . 

(iii) 'When it is believed that persons living along the '!uppo~ed. route. taken 
by the -accused person might be ~ble to identify him, and when It IS co~sIdered 
unreasonable to expect such persons to come forward upon tIle chance of bemg able 
to give evidence. 

(iv) Any other good and sufficient special reason. . . 
The rules in the N orth-\Vest Frontier Province are the same as those in force III the Punjab, 

with some omissions. 



Jladras.-Iu lIadIa", the iu,hudion .. i~"ued by the lltgh Comt me ial Ie".,; elaborate than 
tho"e issued by the (;hief (;ourt of the Punjab. 'rhey are brIefly to the folloWIng eftect;-

(1) Village magibtrates are ab;,olutely prohlbited hom reducing to writing or taking the 
"ignature of au accu;,ed pehon to auy conie,sion or l>tatement whateyer made 
by him. 

(2) No magi ... trate should Iecord any (Onfe~<,ion or ;,tatement made by an accu;,ed person 
under section 164 of the Criminal Proledure Code until he has fIrst recorded in 
wl'itmg hi"! rea "on for believing that the aLcu<,ed is going to make such statement 
voluntarily, and uutil he has explained to the accused that he is under no obligation 
to an"wer any que<,tion at all, and warned hlm that it is not Intended to make him 
an approver and that anything he r.ays will be used against him. 

(3) ConfeSSIOns or statements are not in any ca .. e to be recorded, nor the warning aboye 
mentioned to be given, in the prebence ot the police offtcen who have arrested or 
produced the accused. , 

(4) If a magistrate has a doubt whether the accused i" going to speak voluntarily, he 
Dlay, if he thinks fit, remand him t~ a !lub-Jail before recording the confession or 
"tatement. 

(5) Magistrates are particularly cautioned- to guard agamst accu;,ed persons, who are 
under remand in a !lub-jail, bemg subjected to any interferenc'e 01' undue infiuence 
by the police. Once a prisoner is brought before a magistrate for remand (m a 
sub-jail), the inve"figating police officers should not be allowed to have anything t() 
do with hill! nor to see him, except In the presence of the magistrate. 

Police instructions supplement the High Court's order'>-
(1) By explaining, with reference to the ;,aving clause in section 26 of the Evidence Act. 

whICh recognises the validity of a confeSSIon made to a police officer in the prel>ence 
of a magistrate, that as soon as the pri;,oner 1'1 produced before a magistrate, that 
functionary, and not the police officer, must conduct all.l'ub.,equent proceedings 
und take the statement of the accused. 

(2) By directing tIlat all oppression and trickery in regard to obtaining confessions are 
to be avoided by the police under pam of the severest penalttes. 

(3) By directing that the police are never to prosecute upon a confe.,,,ion alone, however 
spontaneously given, and explaming that the only use to make of such confel>sions 
is to follow up clues thereby glven and circumstances ,,0 llldieated from other 
unquestionable sources, 

(4) By directing, with reference to the special provisions of sectIOn 21 of the Evidence 
Act, which allows of the provmO' of so much of a confession made to the police as 
distinctly relates to facts thereby discovered, that If a disclosure is volunteered 
by any person in the custody of a pollee officeI, the latter shall. with a view t() 
refreshing his memory, if called on to glve evidence, make, if possible immediately, 
u memorandum of the disclosure m the precise words used by the prisoner and read 
over the memorandum to the prisoner, but should not take the pI'lsoner's signature 
on the paper. 

Tlte Umted Prov1.nces.-In the United Provinces the HIgh Court have not laid down any 
o1'(lers of their own, but have, in their rules and orders, directed a reference to the 
lllstructions issued by the local Government. The local Government has issued instructIOns t() 
the following effect;-

(1) In addition to the memorandum required by section 164 of the Criminal Procedure 
Code, the magIstrate is require{l to state briefiy his rea 'Ions for believing that a 
confession has been made voluntarily. 

(2) The magistrate is required to see that the police who ha'e been eoncerned in the 
lll\"e"tigation. or effected the arrest, are excluded from the Court whlle the accu'!ed 
person is being questioned, and to take down a note that this precuution has been 
observed. 

(3) In cases of dacoity and other serious crime, it is direeterl that confe<;sions should be 
~ecorded by the DIstrict Magistrate, or by a European Magistrate of some standing, 
III wllatever part of the district the crime may have been committed. 

The police regulations lay down-
(1) That the truth of a confession should be tested before steps are taken to have it 

recorded. 
(2) That confessions shall be recorded bv the highest magistrate, short of a District 

Magistrate. who can be reached in ; reasonable time. 
In addition to the above, a (·ircular issued bv the Inspector General of Police, dated the 

15th July, 1908, warns all District MaO'istrates· and superintendents of police against the 
tenden~y.to rely on confessions and stateme~ts unsupported by ~aterial or c.orroborat~v:e ev~denc,:. 
and. enJOl~s the fre~ employment of 3:ssistant and deputy superIlltelldents m, SUpe!VIslDg Illvestt
gatIons WIth the obJect of counteractmO" the evil. Similar orders are contamed III paragraph 4 
of the Resolution of the local Governm~nt on the police report for 1907 and in paragraph 2 of 
tlle Resolution on the police report for 1908. These orders are further deyeloped in paragraph 2 
of the ~esolu.tion on the police report for 1909, wherein the rt;sponsibih~y of superintelldent'l 
a~d ~helr aSslstant and deputy superintendents in the matter IS emphaslsed. In the lIeerut 
(hstrlc~ ~pecial orders o~tain, directing that a confr'lsing prisoner shoul~ not be taken bef~re 
l\ magIstrate to have Ius confe~sion I'ecorded un"tii he has been exammec1 by the superm
tenc1~nt or by Hie assistant superintendent ~f police. directing tlle police not to request 
tah~llc1ars and local magistrates to recoru confes'lion"!, and laying down that as a g'eneral 
rule ~o~~essions should only be'recorded before a first clas'! magi<;trate at lleadquarters or by a 
sub-dlvislonal magistrate. 
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Eastern Bengal and Assam.-The instructions of the Calcutta High Court are:-
(1) That magistrates should act with deliberation in examining persons brou.,.ht befme 

them for the purpose of maInng confessions, and should satisfl them;eh-es that 
the confession is voluntary, not merely from the declaration 0 the accused but 
from an attentive observatIOn of his demeanour. ' 

(2) That the police officers, who brought the prisoner, should not be allowed to be presellt 
whIle the confession is being taken, or to suggest questions to be put to the 
prIsoner. 

The police instructions are:-
(1) That though polIce officers should make use of confessions if they are voluntarily 

made, they are warned, firstly, against worl!:ing with the object of obtaining a 
confession, and, secondly, against relying unduly on confessions or admi'lsions to 
prove a case. 

(2) That anything .whtch savours of oppres~ion or tric~ery in ascertaining a confession 
must be aVOIded, and that the first aIm of a polIce officer should be to obtain tlle 
necessary circumstantial all.l oral evidence. 

(3) Police officers are warned that confessions are often made in order to mislead tlit' 
enquiring officers, are rarely true in all particulars, are frequently made in order 
to throw blame on other persons, or with a view to deter from further enquiry and 
are generally retracted in Court, in which case, if they stand alone' and 
uncorroborated, they have little or no probative nlue. 

(4) That In many Important cases the evidence of an approver is necessary to prove the 
organisation and doings of the gang, that, if an accused person confesses and 
names his accomplices, the Investigating officer should at once take him before a 
mag'Istrate for the purpose of having his confesbion recorded, and that, after this 
has been done, he should consult the Superintendent of Police as to whether steps 
should not .be taken to have the confession verified. 

If the superintendent considers the case of sufficient complexity and importance to justify 
thIS procedure being adopted he will lay the facts before the DIstrict Maglstrate, who. if be 
agrees with the superintendent, will depute a magistrate to verify the confession locally. 
During such verification the prisoner is to be in the custody of the magistrate, and the police 
are to have no concern with bim. 

Bengal.-The Instructions of the Calcutta High Court are:-
(1) That magistrates should act with dehberatIon in examining persons blOught be10re 

them for the purpose of making confessions, and should satisfy themseh-es that 
the confession IS voluntary, not merely from the declaration of the accused, but 
from an attentIve observation of his demeanour. 

(2) That the police officers, who brought the prisoner, should not be allowed to be present 
while the confession IS being taken, or to suggest questions to be put to the pnsoner. 

The PolIce Instructions are:-
(1) That the polIce should be made to realise that a confession, when it is made, is not a 

final, but rather an initial, stage in the investigation, and that corroborative 
eVIdence is always reqUIred. 

(2) That investIgating officers should be instructed not to work mainly for confessions, 
and not to rely on them too much, when made. 

(3) That m important cases In which an accused person confesses and names accomplices, 
the investigatino, officer shall produce the accused, as soon as posslble, b.efore a 
magistrate WIth 

0 
a view to havmg hls confession recorded, and at the same time 

consult the superintendent of pohce as to whether steps shall be taken to have the 
confessIOn venfied. If. this IS agreed to by the authorities concerned, the superin
tendent will ask the maO'istrate to depute someone in Government service, other 
than a police officer, to ~erify the confession locally by way of corroboratlDg the 
confession. 

(4) That durina' the period of verification, the confesslDg accused pel'son shall be i»; the 
cu'stody of the officer deputed to make the verification, and not In that of the pohce. 

In Calcutta section 164 of the Criminal Procedure Code is not in force, the Commissioner 
<of Police takIng the pla()e of the magistrate. I:Q. the suburbs of Calcutta. confessing 'prisoners 
are taken before magIstrates who have jurisdiction to try the ca'le and to no other magIstrate. 

Bombay.-The Bombay High Court have issued the following instructions:-
(1) MagIstrates are particularly warned to satisfy themselves tha~ no inducement~ threat 

or promise has been made in order to induce a confessIOn, and to arrlve, ~Y 
ques.tioning the accused, at a positive belief that a confes~ion has been volu~ta!lly 
made, before signing the certificate prescribed by sectIOn 164 of the Cnm.mal 
Procedure Code. In the latter connection the magistrate should, wherever posSlble. 
examine the body of the accused, provided that the accused consent'! to sud. 
~xamInation, and, If there appear to be grounds fC!r suspecting violence, he should, 
If I!,osslble, have the accused eX8j1llined by a medIcal officer. 

(2) Magistrates are directed to questIOn the accused person as to the length of time during 
which he has been in police custody. 

(3) No police officers, other than those required to secure the safe custody of the accused 
person, when, in the opinion of the magistrate, the dutv cannot be safely left to 
othe.r attendants, shall be present when a confeSSIOn' is being r~orded under 
sectIOn 164 of the Criminal Procedure Code. In any case the polIce officer who 
made the investigation i" not to be present. 
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(4) "TIleu reLOrding the confe'>sion, the magbirate .,hould note. (i) the date and hour 

of the commi~Noll ot the alleged offence. (ii) the date and hour of the fir!>t detention 
in police custody, (Iii) the sectIon of the Code under which the confession is 
recorded, and (iv) the extent to which the order., referred to under (1) and (2) 
above have been complied with. 

(5) Before ordering the detention of an accmed perf>on in police cu'!tody under section 16i 
of the Crimmal Procedure Code, the magistrate must explain in writing to what 
use he intends the presence of the accused in the hands of the police to be put, and 
Will hear any objection which the accu'!ed per!>on may have to ofter to the proposed 
order. 

(6) 'Vhen a confession i'! retracted before the committing magistrate ancl the Court of 
Session, and an allegation is made of ill-usage by the police, the Court is enjoined 
to enquire into all the circumstance'! in wh1(;h the confession was taken, and 
particularly as to the length of hme during which the accused person was in 
custody. Further, the police officer in whose custody'the accused person was, when 
the confession was made, must be produced and closely exammed. 

The instructionll of the Bombay Government amplify the mstructIOn<; as regards the 
examination of the bodIes of confessing prisoners so as to mclude the rase of all under-trial 
prIsoners (whether confessing or not) on hrst production befOle magistrates. They also enJom 
that a copy of the medical officer's report as to any marks of violence found on an under-trIal 
prisoner when he first comes tIY jail should accompany the prIsoner to the Court before which 
he next appears, and provide for immedlate enquiry being made If the report discloses marks 
of violence in regard to which the prisoner makes allegatIOns agamst the police or othert-
respomible for his arrest or custody. . 

The Police Manual warns superintendents against the tendency of the police to rely too 
much on confessions and to neglect the procuring of corroborahye evidence. • 

Burma.-Full instructions, issued under judiCial authority, are incorporated lD the Lower 
and Upper Burma Court ~fanuals. The chief of the~e are-

(1) Confession<; :must ordinarily be recorded by the highe"t magistrate, short of the 
District Maglstrate, who can be reached lD a reasonable time. 

(2) The magistrate shall not record a confession under section 164 of the Criminal 
Procedure Code, that is, before the commencement of the enquiry or trial. until he 
IS satie.fied, after questionmg the person maklDg it, that it is made voluntarily. 
To show that this has been done, the magIstrate, before recording a confession, has 
to record a memOlandum stating the date on which and the plate at which the 
confession is recorded, the Clrcumstances m "hlCh the accused wa'l produced before 
the magistrate, the penod during whICh, aud the place or places at which. the 
accused has been in police custody, the questions asked-and the~e must not be of a 
perfunctory Dature-to ascertain that the confeSSIOn is really voluntarily made. 
the answers of the accused to the questIons, the magistrate's reasons for believing 
the confession to be voluntanly made, and any remarks the magistrate may wlsh 
to make. Any written communication made to the magistrate by the police 
regarding the wish of the accused to confess is to be attached to the memorandum. 

(3) 'When the confeSSIOn of an accused person is bemg recorded, none of the police who 
han been concerned in his arrest or m the investigation of the rase, shall be 
allowed to be present or to be within sight ')1' hearing of the accused. No polIce 
officers shall be present, except surh as may be necessary to secure the safe custody 
of the accused. 

(4) It is laid down that it is not DeCes~ary to warn an 1ccused before recording:, his 
conf~ssicn or examinatjon, but that, when necessary the law should he explamed 
to hlm. 

(5) When an accused, on being brought befOle a magistrate. retracts a confession 
previously made and accounts for makmg it by charges of Improper inducement, 
pressure or other misconduct against the pollee or other persons in authority, the 
magistrate is bound to give him an opportunitv of proving his allegations. 
Accusations of the kind are to be thoroughly sifted. The maglstrate if; required 
not only to examine such witnesses as the accused may be able to produce, but to 
call any witnesses whom he hlmself may have reason to think are able to give 
evidence in the matter, and to hold a searching enquiry into the allegations. He 
must invariably record in his order Ius opinion whether the allegations have heen 
proved or not. and. if the former. he must report the matter to the District 
Magistrate. Similar orders apply to Sessions Judges in similar circumstances. 

The chief additional instructions contained in the Burma Police Manual are as follow:-
(1) If an admission of guilt or complicity in crime is volunteered by any person, the 

investigating officer should, if possible. immediately make a memorandum of it in 
the precise words used. The memorandum is to be read over to the person making 
the disclosure. hut such person is not to be required to sign the paper. The 
memorandum is to be presened by the investigating officer with a Vlew to refreshing 
his memory 8S to the precise words used. in the event of his being required to gn::e 
oral evidence of any part of the disclosure under section 27 of the Evidence A~t. 

(2) The police are particularly warned against the rlnnger of unduly relying upon 
confe'lsion'l or admissions. and reminded of tIle importance of substantiating a 
case, in which 8 confession is made, by reliable evidence. 

. Thp Central Provincts.-The orders issued under judicial authority (the Judicial Commi!!
slOller) are:-

(1) Where an accused person alleged to be desirous of making a confe'lsion i<; prod~ced 
before .a magistrate, and the magistrate's powers are lower than those r~Ulred 
for trymg or committing for trial (as the case may be) a person. charged WIth the 
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oftence for whidl the accu'leu ha'! ueen al1'e~teu, the aCI'u~erl .. hall ordinanly be 
forwarded to t~e ne~re~t magibhate hning th,e higher ue~cliption of powers, and 
the escort reqUIred !or the )ourn,ey ~hall not mclude .any of the YO.lice who han 
already taken part m the lll\"eshgahon. If for ~peclal I't'ul'>ons It IS desirable to' 
depart from tIllS rule, those reasons bhall be recorueu by the magi"hate "itlt hil
own hand. 

<2) Under sectIOn 164 (3) o~ the Crimmul Procedure Code, it is e:-sentiul to the plOper 
recordlll~' of a confess!on that the accused should be quebtioned III the fir!>t in:.tance 
wIth a VIew to ascertam whether the confession is made Yoluntarily, TIlt, qUt'"ttolls 
bO put, together wlth the answel'S the~eto, m:ust be l·ecor.le.l before the conte,,~ion 
Itself IS taken down. If any allegation of Ill-beatruent is made the nllwi .. trate 
ahall there and then examine the accused's person, if the aeeul>ed' consent,,'" to see 
whether there are any marks of injUrIes as alleged, .lnd l'ohall plaee on I·e(.'~rd tile 
result of his exammatIOn. If the uecused refuses to permit ,",ueh examinntuHl. the 
refusa~ and the reason therefor shall be re~ord~d. If the magistrate fiud~ thnt 
there IS reason to. suspect that the allegatIon IS well-founded, he "hull at 0111 e 
reco:d the co~?laIllt, cause the accused to be examined by a medi('al offi( t'r, if 
possIble, and, If he has not power to take up the necessary enquiry himself forWUl d 
him to the magistrate havlllg Jurisdiction, ' 

(3) Before proceeding to reco~d .the confess~on itself, the mag-i:.trute must decide. upon 
the answers tIY the prelImlllary questIOns and upon the result of any examination 
of the accused's person, whether there is reason to believe that the (·onfel'l)oion. if 
recorded, will be l1"1'elevant on any of the grounds set forth in lIedion 24 of the 
Evide~ce Act. If he ~ecides t~at the confession :wil~ be inadmissible on any of 
the saId grounds, he wIll state hIS reasons for so thmkmg and WIll reiul>e to 1't'('01d 
any further statement by the accused. 

(4) No attempt shall be made to draw unwilling 01' ung'uarded admissions from tIle 
accused person by close and inquisitorial questioning; but he may propf'dy bf' 
questIOned, so far as may be necessary, to enable the mag'istrate-

(a) to elIcIt from him whatever facts he is willing to r.tate, 
(b) to understand exactly what is his meaning and how far lie iutt'l/(h hi~ 

confession or admissions to go. 
The magistrate should invariably questIon the accused person as to the length of time 

durIllg which he has been in the custody of 'the pohce. It is not sufficient to uecept the date 
and hour of formal arrest as entered III the police papers. Everv question put must be 1't'('orl1t'd 
in full wIth the most scrupulous aceuracy, together with the ans"·er. 

(5) The magIstrate is to take the signature or the mark of the accused person to the re(·ord. 
(6) ""Vhen the confession of an accused is being recorded, none of the police who hal'e bt'ell 

concerned m his arrest or in the-investigation of the case should be allowed to bt' 
present or to be WIthin sight or hearing of the accused, 

(7) In eyery ease m wluch the record of confession by an aceused pe1'~on, taken under 
f.epbon 164 of the Cl'lmmal Proce<lure Code, is received by the magi"trate enquiring 
into 01' trymg- the case, the magistrate shall enquire from tht' u('cul'led perRon 
whether he made the confession purporting to have been made by him before the 
map:istlate from whom the record of the confession was received. The confel<l<ioll 
shall be shown or read to the accused person, and the fact noted by the magistrate, 
and the accused person's answer to the question shall be recorded in full, 

'l'he Jail Manual proyides that If any wound or mark of recent injury is obHerl"ed a~ the 
medical inspectIOn on the admission of any under-trial prisoner, the prisoner shall be que ... tIoned 
regarding It, and, if he attributes it to YIOlent tt'eatment while under arrest, th~ matte~ "hall 
be immediately reported to the District )1agistrate, or, in his absence, to the ReDlor maA'l!'tratt' 
present at headquarters. 

The lDstructions of Government are-
(1) The greatest cautIOn should be e~ercif>ed by an lDvestigating officer in placinJ.! any 

'reliance on a confession or admission of guilt by an acc~sed.person., . 
(2) The practice of adopting a confession bl!ndly and regardlD~ I.t a~ <?bnatmg the need 

for further enquiry IS absolutely forbIdden. Every cletail m .It 111 to be put ~o the 
test and corroborated as far as pOSSIble by independent te&tImony. so that Jf,. as 
frequently happens, It is retracted, sufficient evidence may !It ill be forth('ommg 
to ensure success. ~ • . . 

(3) Supermtendents and assistant superintendents are to make thl' subonhnate pohce 
understand thai no sort of pressure, direct or indirect. is to be put upon persons 
to make them confess. 

(4) If a disclosure amounting to an admission of guilt or of ~'fJlnpli~'ity ~n eriIl!e be 
yoluntet'red by any person, the investigating officer shall. If pOSSIble, ImmedIately 
make a memorandum of it in the precise words used. He should read the memo
randum over to the person making th~ cli'lclosure. but he Dlav not tak~ tile !att~r'~ 
~Ignature on the paper. The memorandum will be preselve~l by the mWl'hgahnJ.! 
officer wit}) a view to refreshing l1is memory as to the preCIse word .. u .. ecl .. lD tIle 
event of his being required to giye oral evidellPe of any part of the (h"plosure 
under section 27 of the Eviclenpe Act. . 

(EI) In i.mportant pases. If the disclosure thu'J noted down amounts to a cOl!fessjon of g'1l11t. 
and t11ere is fl maO'istrate in the neio-hbourhood, the person makmg It should be 

'" <> h h f' b ~akt>n before the magistrate as soon as possible in order ~ at t e ('on e'lRIOn ~a~ f' 
formally recorded m the manner prf'scribecl by sechon 164 of the Crtmlnal 
Prop~(lure Code. 
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Enclosure 2 in No.1. 

Letter from the Honourable Mr. A. G. CardeU', C S.1., Acting Chief Secretary to the 
Government of Jladras, Judicial Departmen.t, to the Secretary to the Govern
ment of India, Home Department, No. 1278-4 (.Judicial), dated the 12th June, 
1912. 

I am directed to reply to the Home Department letter, No 781-790, dated the 
12th July, 1911, dealing with the question of the procedure to be followed in the 
production before magistrates of accused persons to have their confessions recorded 
and in the recording by magistrates of the confessions of persons so produced. The 
Honourable the Judges of the High Court were invited to give their views on the 
subject, and copies of their minutes are enclosed. 

2. The first question raised in the letter under reply is ., ,,,hether, on a balance of 
" advantages and disadvantages, it pays to have confessions recorded at all before the 

'" trial commences." In this-connection two extreme views have been expressed: that 
'of :Mr. Justice Spencer, who would repeal sections 25 and 26 of the Indian Evidence 
Act so that confessions of the kind specified therein may be admissible as evidence 
for what they are worth, and that of Mr. Justice Ayling, who would retain these 
sections but would repeal section 164 of the Criminal Procedure Code and forbid the 
recording of confessions prior to trial. 

,3 'The Government consider that there is much force in Mr. Justice Spencer's 
arguments, but they fear that it would at present be premature to repeal sections 25 
and 26 of the Evidence Act. It is not only that the police have not yet reached a 
sufficiently high standard of trustworthiness, but also that the moral and civic sense 
of the general population is defective. People who have suffered loss or injury not 
infrequently urge the police to resort to methods of a highly irregular character, 
while there is among many classes an under-current of sympathy with the criminal. 

4. At the same time the Governor in Council recognises that of late years there 
has been a very great improvement in police morale. As pointed out by Mr. Justice 
Spencer, public attention is focussed on a few cases of misconduct, while the enormous 
number of false charges against the police is overlooked. The Madras Government 
look forward confidently to yet further improvement in police methods and consider 
it altogether unnecessary and inopportune to repeal section 164 of the Criminal 
Procedure Code and thus to withdraw from the hands of the investigating officer 
an instrument which, properly used, may be of great service, while its misuse is 
becoming increasingly infrequent and may be rendered still more difficult by the 
adoption of safeguards. ' 

5. Moreover, it frequently happens, as observed by Mr. Justice Duthoit in the 
jUdgment reported in I.L.R., VI. All., 550-551, that the confession made immediately 
after the commission of the offence is genuine; and even if it is subsequently retracted, 
the fact that it was made at once does possess some evidential value. There are again 
cases in which it is of the highest importance that we should have a trustworthy 
_r~cord of a confe~ion at a very early stage of the investigation. F~r example, in the 
Tmnevelly ConspIracy Case, which was recently tried by a SpeCIal Bench of the 
Madras High Court, the prosecution was able to rely on confessions by different 
persons which had been promptly recorded in circumstances which showed that there 

-could have been no tutoring by the police. 

6. After a very careful consideration of the question in all Its bearings, His 
Excellency the Governor in Council has come to the conclusion that the existing statute 
law may be left as it is, though additional safeguards should be provided lto minimise 
any te~dency on the part of the police to put pressure on accused persons to make a 

-confeSSIOn. 

7. ~Ir. Justice Phillips has suggested that no police officer below the rank of 
Inspector should be allowed to ask for the record of a confession. It is usually only 
at ~he commencement of the investigation that a prisoner is willing to confess, and 
as It would seldom be the case that the Inspector would be present then, the Govern
ment are unable to support the suggestion. They consider that the character of 
-the new class of sub-inspectors recently created in this Presidency may usually be 
-trusted and that the supervision of superior officers and the careful attention of 
magistrates will be sufficient to prevent or detect any improper conduct. 
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8. In paragraph 4 of the letter under reply, the following further safeguards 
have been suggested:- . 

(1) To prohibit the production of prisoners before third-class magistrates for 
recordIng confessions and to give such power only to the magistrate having juris
diction in the case, or to first and specially selected second-class magistrates; 

(2) To make it an absolute rule that once a prisoner has confessed he should in 
no circumstances be given back into police custody; 

(3) To. lay; down that before a confession is recorded the accused person should 
have spent atJeast one night out of police custody; and 

(4) To question all persons when first produced after arrest as to whether they 
have suffered ill-treatment at the hands of the police. 

The Governor in Council agrees with the Government of India that no third-cla:,s 
magistrate should ordinarily record a confession under section 164 of the Criminal 
Procedure Code, and is prepared to limit the power to the magistrate having jurisdic
tion in the case or to magistrates of the first class. To limit it to first-class magi.;. 
trates alone would cause considerable ,inconvenience in this Presidency, as they are 
touring officers for tlie most part and often absent from their headquarters, and the 
police might have to follow them into remote places with the confessing prisoner. 
In this Presidency a third-class magistrate is competent to commit persons to the 
Sessions for trial, and it may therefore happen that he would be the magistrate having 
jurisdiction in the case; but such cases are likely to be exceptional. 

9. With regard to the remaining safeguards suggested in the letter under 
reply, I am to say that, while the Government of Madras recognise the desirability 
of keeping all prisoners who express a wish to confess out of police custody for-some 
time before recording their statements, they consider that executive instructions by 
reason of their greater elasticity would be more suitable than a legislative provision. 

This Government are further of opinion that the instructions issued by the 
Madras High Court for the guidance of magistrates should be amplified so as to 
direct attention to the importance of ascertaining exactly what happened in regard 
to the confessing prisoner after the arrival of the police on the scene: e.g., How long 
after the commission of the offence did the police come and commence investigation? 
When did they first question the accused 1 Was he kept under detention before he 
was formally taken into custody? If so, under what circumstances? How often 
was he interrogated? Was he urged by the police to make a confession? Does he 
understand the consequences of the confe'ssion, and does he understand that he wilt 
not be remanded to police custody 1 The High Court is being addressed on this 
subject 

. Orde;rs have already been issued requiring an examination of the persons of 
prIsoners when first produced before a magistrate 

10. With regard to the instructions which may be issued to the police, the 
Governor in Council would follow the English practice and make it clear that, when' 
the police are endeavouring to discover the author of a crime, there is no objection 
to their making inquiries or putting questions to any person from whom they think 
they can obtain useful information. But when once an accused person has been 
arrested, while they may, and indeed should, listen to any statements which he may 
voluntarily make, they should be strictly forbidden to interro$ate him or press him 
to make a statemeht. It should be impressed on the police tnat,'-after arrest, their 
duty is to take the accused person before a magistrate within the time prescribed in 
section 61 of the Criminal Procedure Code, and that is only in very exceptional 
circumstances that he should be thereafter returned to police custody under section 167 
of that Code. . 

11. I am, in conclusion, to express regret that it was not found possible to send 
an earlier reply to the reference of the Government of India. 

Annexure. 
MINUTES OF THE HmW"c"RABl-E TIlE J"C"DGES OF THE Hlc,n CO"C"RT OF .JrDlcATuRE AT )L4.DRA~. 

The llon'ble .lIr. Justice Sankaran .Vau. 

lt is quite unsafe to base a conviction on confessions which are afterwards retracted. 
If the confession is to be relied upon, it must appear that no polIce influence was brought to 

bear upon the person making It. For thIS I would buO'O'est that wherever pOSSIble, the accused 
must be taken to the nearest maaistrate and by IJim t~~warded ' not under police escort, to the 
nearest CIvilian D?-agistrate. As ~rdlllaflly theie wIll be only 01l~ person to make a confession, it 
ought not to be dIfficult for the magIstrate to provide e,cort out of his own peon!.. 
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I am not in fayour of any second-cla!!!! magistrate recording any confe.,.,ion. There may be, 
n!? doubt, as lU ,every cla~s there are, exceptions .. But, as a lule, they cannot be trusted to act 
WIthout fear of the pohce. A Prosecutmg Pohce Inspector's pay is Rs. 150. Tht> Police 
Impector's pay is Rs. 150 to Rs. 250: the sub-inl!pector's pay is Rs. 50 to Rs. 100. The sub
inl!pector is the station-house officer who has to proceed to the scene of oftence first. In more 
senous cases the Inspector follows. And the higher officials-the Assistant Deputy and Superin
tendents-follow in very serious cases like murder and dacoity and are expected to supervise the 
~nve&tigation. It will appear th~refor~ that tp.e inve&tigation'is really in the hands of the sub. 
Inllp~ctor and Inspector.. A magIstrate s pay IS one hundred rupees. except a few stationary sub
magIstrates, who, I beheve., get. ~s. 120. P!ly determines the SOCIal grade ah~influence, and 
.eyen a permanent sub-magIstrate s presence IS not a guarantee of the voluntar~ nature of the 
confession. As a fact, however, a large percentage of these sub-magistrates are permanent 
.clerks on a pay of Rs. 50 or thereabouts made to act as sub-magistrates and draw a pay, say, of 
Us. 75. They are considered decidedly inferior in status and po~ition to the police officers who 
have to deal with them. They generally hesitate to act agalDl!t police wishes. Thls is the reason 
of the want of popular confidence in them so far as the police are concerned. They :plUst be 
therefore left out of conSIderation. As to first-class magIstrates I take the CIvilian first. When 
an accused person is forwarded to him by a magistrate, if he considers there has been a sufficient 
lllterval of time to escape the police influence, he may with the usual precautions record the 
confession. Otherwise he may be allowed to detain him in his own cu~tody (no police guard) as 
long as he likes and then may record -it. 

As to the Indian first-class magistrates, so far as this Presidency is concerned, It is not 
-desirable to authorise them to record confessions. Under the system of appointment which once 
prevailed, we had young and able men appointed first-class magistrates and they formed an 
mdependent judiciary who commanded and deserved popular confidence. But the men now 
appointed commenced theIr life as clerks below Rs. 40 or Rs. 50 pay. They are probably better 
re,-enue offiC'ials, but as magistrates they do not command popular confidence. There is no harm 
in giving the power to record confessions to the men appointed by competition. But the 
'(Ii~tinction may be invidious and it is safer not to give such power to any non-civilian magistrate. 

The other suggestion I have to make is that there should be no remand to police custody. 
'The purpose is served by keeping him under the custody of warders or peons who have nothing to 
-do with the police or investigation of crime. 

The Hon'ble Mr. Justwe Abdul' Rah~m. 

In my opinion the most satisfactory solution of the problem would be to prohlblt the use of 
any confession alleged to have been made by an accused person after arrest by the police and the 
recording of any such confeSSIOn b;y a magistrate before trial. This will not of course prevent the 
police from making any use that they may find useful of any statement or informatIon supplied 
by a person under SUspiCIon or in arrest in makinO' further investigation. It is so extremely 
rarely that any reliance is placed on a retracted confeSSIOn that the presence of confessions made 
before trial on the record might well be said to have the effect of embarrassing the magistrates 
and judges rather than guiding them to the rIght conclusion. So long as such confeSSIons are 
.admIssible in evidence the police officers will always, as experience has shown, be tempted to 
tali:e the chance for a conviction on confessions alone, however strmgent the instructions to 
them may be as to the proper use that should be made of confessions. And as It is well pointed 
out in the police instructions (3) of Eastern Bengal and Assam, confessions are often made to 
mislead the enquiring officers and, I may add, to get off from police custody at any risk. But 
police officers of the subordinate ranks are most often either successfully hoodwinked or are 
inclined to save themselves further trouble of investigation. The warning by the magistrate, 
however careful, is seldom of any use because the motIve underlying most pre-trial confessions is 
to mislead the investigating officer and to be released from police custody as soon as possible and 
not to make a clean breast of everything actuated by remorse. ·When the latter motive 
undoubtedly exists my experience shows that there is no dIfficulty in securing sufficient evidence 
to support a conviction wlthout the confession, and such confeSSIons are not usually retracted. 

If pre-trial confessions are to remain admissible in evidence, I agree with Sankaran NaIr, J., 
that the sub or stationary magistrates should not be authorised to record them and that th~y 
should be recorded by a civilian magistrate of some standing. I approve of the suggestion In 
paragraph 4 of the Government of India letter that before the recording of the confession the 
accused should be kept at least for one 1ll0'ht out of police custody, and I should add that such 
arrangements be made for the accused's d~tention in the meantime as to effectively preclude all 
police influence. • 

As regards remands to police custody, it is my experience that the magistrates, generally 
speaking, are too prone to grant the application of the police officer and are seldom alive to the 
requirements of law on the subject. I am afraid that many magistrates of the subordinate rank 
han not the courage, when such an application is made, to properly examine the grounds for 
the application and to refuse the application when there are no sufficient grounds for remand. 
On this point the police instructions of the Punjab Government (3) are worthy of adoption, but 
I should add that the reasons should be fully and clearly stated in the application to the magis
trate which ought to be made in writing. Instructions should also be issued to magistrates on 
the same basis. I should also suggest the adoption of the Bombay rule (5) that the accused 
or his pleader, if he is represented, should be heard with respect to the application for remand 
to custody. I should not authorise any but first-class magistrates to make orders for remand 
to police custody in any case. 

The Hon'ble JIr. Justwe Sundara A.iyar. 

I agree in the view that onb first-class magi!!trates should record confessions, but I would 
not confine the power to civilian" magistrates. I would provide that a magistrate should take 
step~ to keep the accused free of police influence for at least 24 hours, for a longer time generally. 
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r would not proyide that a confession should not be reeorded before thE' regular tria I or inquiry_ 
Witnesses are often unwilling to depose in {-riminal inye"hgationc;, but the fa( t that the aN u:;ed 
has confessed of his own accord may induce them to <lepose. 

The magistrate should question the aecused about his treatment by the poIi!'e anll rl'eord any 
ill-treatment he may s:{>eak to. 

r ag'l'ee that when an accused is sent to a magistrate for t1Je purpose of hiQ ('onfe~sion b£'ing 
re('ord£'d h" should not be sent under poliee escort. 

The Hon'ble Jb. ]'utlre .41Jlwf}. 

In my opin.lOn it does not pay (to quote paragraph 3 of the Government of India',! ll'ttl'r) 
to get confesslOns recorded between arrest and commencement of trial: and thl' 8ounde~t plan 
would be to discontinue the practice altoget~er .. So f.ar f.rom hampl'ring,.1 .bl'lieve suc·h a ~tep' 
would }p.ave the most benefiCIal efiec~ on poll('e lllvestIgatlOn an4 the admwl!.tration of Justit·e. 
At present, once such a statement IS recorded, the average pollee officer considers the case is 
safe, and relaxes his efforts, if he does not discontinue them altogether: in the majority of 
ca~es the confesslOn is subsequently retract~d, the court refuses to ll;('t on it, and \llliess good 
eVIdence has been seculed before the confess lOn., the case probably falls. In the comparatin~ly 
few cases in whieh the accused adheres to his confession he would probably have eonfessed in the 
course of the trial without any preliminary recording thereof. If on the other lland the police 
knew that the confession would not be proved against the accused, they woulll be driven to 
use all information furnished by hIm in the legitimate way, t.e., as a basis for further invl'sti
gation, aml I firmly believe the percentage of .convictions would show a marked inc·reaMe. 

r am no believer m the efficacy of any of the measures designed to protect accused pl'l'flons 
from police influence. It would be most unsafe to send prisoners charged with graye crimes 
to a first-class magistrate with only peons for escort: and such a measure would not prewnt 
the polIce having as much opportunity as they liked while on the iourney to influence the 
prisoners. E:ven the dist~nction between the sub-jail and the. police lock-up is in my opinion 
too mucll relIed on. It IS no doubt' not so easy for the poiIee to get hold of a man III the 
sub-jaIl: but it is not really difficult, especially if the sub-JaIl officer (usuallv the sub-magil'ltrate) 
is amenable. So also with the status of the magistrate recording the conlession. No Qoubt a 
first-class magistrate can be better trusted than a magistrate of lower class to put his foot 
down if he sees reason to suspect improper influences. But it all depends on the pri~oner 
himself complaining and throwing himself on the magistrate's protection. I do not remembl'r 
ever hearmg of a case m which this was done. The fact IS the police do not put up a man whom 
they have induced to confess, unless they are pretty sure he will not give th£'m away: and 
the'preliminary questioning, etc., by a busy magistrate with plenty of other work to do is apt 
to be of a somewhat perfunctory character. 

If it be deemed unsaf£' to amend section 26 of the Evidencl' Act until some experil'nce is 
obtained, r would suggest that departmental orders be issued forbidding the poli('e to put up 
prisoners before a magistrate for recorclmg confessions without the orders of the District 
"Magistrate. whenever the latter sanctions su('h a stl'P, he should rl'port the fact to Government 
stating bl'lefly his reasons 

The Hon'ble Mr. butwe Baltewell. 

r agree with Ayling, J. 

The Hon'ble AIr. Justwe Spencer. 

r endorse most of what Ayling, J., has written, and so far as confessions mean !!tatements 
of accused persons upon which a conviction may be based without any corroborative evidence. I 
would abolish the takmg of them altogether between the arrest and the trial. I may be unortho
dox m my opmlOn, but I would go a good deal farther and amend sections 25, 26 and 27 of the 
EVIdence Act. The status of the pohce has been raised in rec£'nt years by introducing the sub
inspector grade, by endeavouring to recruit the more responsible nath-e officers fr?m a better 
class of famIlies, and by remodelling the department. The best way to furthl'r Improve the 
morality of the force IS to encourage them to take a straight path in the detection of offences by 
showing a httle more confidence m their rectitude than is now the fashion. Attention is apt to 
be focussed on the rare cases that come to light from time to time of that survival of what .used 
to be a common practice of a semi-barbarous country, namely, torture to procure {OnfeSBlOns; 
the public is inVIted to become hysterical on the'subJect j and ,,:,e easily lose SIght of the enormous 
number of false complaints of extorted confesslOns, of fOIsted property, and of concocted 
evidence recklessly preferred against the police by criminals who see their only hope of salvation 
to lie in an attempt to prejudice the mind of the court against the pl'~sons responsible for their 
prosecution. The disastrous effect upon the morahty of the populatIon produced hy the vast 
proportion of grave crimes that go unpunished owing to the limitations placed upon police 
investigatIon and the stnct exclUSIOn of statements made by accused persons is als:> a matter 
which deserves serious consideration. In the flush of excitement after the COmmi~'lIOn of a 
crime a man will often freely publish what he has done, but during the uneventful days that ),e 
spends in the sub-Jail before his trial commences he has time for sober reflection on the probable 
consequences of what he has done and said, the natural desire of self-presl'rvation rf''ls'>erh 
itself and he demes all that he has said, or he attribute" it to poli(e infiuencl'. knowing that the 
polIce have a bad name and that hib explanations will be readIly accepted. The statement of a 
criminal at the moment of hIS arrest, if the account of it can be trusted, is often of the greatest 
importance. I would instanee the case of the lascar who was recently conyicted and han~ed 
in England for the murder of a stewardess on a P. ancI O. stl'amer and made an incriminatmg 
statemem or question regarding himself to the police offieer who took charge of him on the 
arrival of the steamer in the docb. The eYldenee of the police officer was admissible at a trial 



in an En~libh Court and a conyiction wns the result. To take another concrete instance. In 
the lIadura district a man murdered his wife in the dead of night, when she was lying asleep 
in a house, the doors of which were open. Then he rushed out and told the villagers whom 
he met what he had done. 'Vhen he was taken before a magistrate he denied all concern with 
the murder and suggested that it was the work of thieves and persisted in this defence through
out the trial, although there was no evidence to support his version and no indication of thieves 
having come. On the side of the jlrosecution there was no corroborative evidence. A blood
stained I!iec'e of wood was found beside the corpse, but there was nothing to shpw who in 
particular had used it on the deceased's head. Although everybody knew the man to be guilty, 
the case ended in acquittal, because according to reported deCIsions a retracted confession, even 
if reduced to writing by a magistrate acting in conformity with section 164 and the Criminal 
Rules of Practice, cannot be acted upon unless corroborated by independent evidence, and 
verbal accounts of what an acoused said must stand on an even lower level. The statements 
of the accused were inadmiSSIble in evidence as conduct under section 8 of the Evidence Act, 
because Explanation 1 to that section defines" conduct" as not including statements unless 
those statements accompany and explain acts other than statements. I beheve I am right in 
thinking that such statements could be proved against a man·in English law. If so, my point 
in citing these two instances of actual cases is this. It is time that an attempt should be 
luade to raise our guardians of the peace to the level of those in England and other European 
countries and to encourage in them a sense of self-respect by showing we trust them in all cases 
where they prove themselves worthy of trust. Evidence may freely be admitted to contradict 
them or to prove that tndividual policemen are unworthy of credit. but it is not reasonable 
that a policemen just because he is a policeman should be trusted less than anyone else on 
earth. The remedy that I propose is to abolish the rule of evidence that statements made t(} 
the police are not admissible in evidence; to lay it aown that as against those that make them, 
confessions are not necessarily conclusive evidence of the matters stated in them, unless they 
are made by an accused person at hIS trial in court when pleadmg to a charge; to place the 
l'esponsibility on courts of discriminating between the value of confessions made under varying 
circumstances, and in every case allowing evidence to be adduced as to the Clfcumstances under 
which they were made; and impose on sub-jail officers, who are generally magIstrates, the duty 
of inquiring of all under-tria,l prisoners at their admission into jail whether they have any 
complaint to make of their treatment since their arrest, of recording their -statements in full if 
they allege ill-treatment, and of having their boqies promptly examined by the nearest medical 
officer in such a case. Superintendents and Assistant Superintendents of Pohee should be 
instructed to constantly impress on their subordinates the importance of not relaxing their 
efforts to unravel cases to the bottom simply because one or more of the persons suspected t(} 
have committed the crime has made some sort of admission. 'As laid down by the Government 
of the Central Provinces in the words of the Annexure to the Government of India's letter, the 
greatest caution should be exercised by an investigating officer in placing any reliance on a 
confession or admission of guilt by an -accused person, and the practice of adoptIng a confession 
blindly and regarding it as obviating the need for further inqUlry should be absolutely for
bidden. Where, hQwever, a statement has been made by an accused person in the hearing of 
anyone and it has a direct bearing on the issues before the court, evidence of it should be 
admissible for what it is worth, and courts should be allowed full latitude in weighing such 
statements and assessing them at their proper worth. ConfeSSIOns are made for various reasons. 
Some are intended to throw thel authorities off the scent. Some are genuine. The danger lies 
in treating them all alike. 

The Hon'ble JIr. Justice Phillips. 
I do not agree that confessions before trial should be altogether prohibited. They may be 

induced by pohce influence or they may not, and I think that the recording magistrates should 
make a full inquiry in order to satisfy themselves that the confessions are voluntary before they 
proceed,to record them. In my experience I have found that genuine confessions are retracted 
Just as often as induced confessions, and it is extremely rare to find a case when a confessing 
prisoner, who has been confined in a large District or Central Jail for some time before trial. 
does not retract his confession even when made before a committing magistrate. The fact that 
a confession has been recorded may induce the police to slack off in investigation, but now that 
the general status of the department has been raised, I do not think that such slackness is so 
frequent as it used to be. It is 'well known in the Police Department that a retracted confession 
by Itse1£ will not secure conviction, and consequently an intelligent police officer will j:ontinue 
his efforts to secure corroborative evidence. As remarked by Sundara Aiyar, J., the existence 
of a confession is often an inducement to witnesses to come forward and give evidence, and 
this is a point which should not be lost sight of. I think it will be generally admitted that 
there' has been considerable improvement in the work of the police in recent years, and I 
think that to prohibit confessions altogether would discourage police officers as casting an 
additional slur on their work. They have been quite sufficiently abused in the past and it 
might be adVIsable now to give them some encouragement in the hope that the improvement 
which has begun may be continued. .. 

It is of course necessary tnat rules should be prescribed with a view to prevent police officers 
from inducing confessions by torture or otherwise, but it must not be overlooked that if the 
police wish to evade the restrictions placed upon them they can generally find some means of 
doin~ so. It is therefore a que-stion for consideration whether it is advisable to increase those 
restrIctions or whether it would not be bette!' to trust more to the police themselves, and I 
think that the necessary restrictions migh be laid down in departmental instructions. If it is 
laid down that no police officer below the rank of Inspector should be allowed to ask for a. 
confession to be recorded, I think that some weight should be attached to his request. I do 
not think that it is advisable to restrict the right of recording confessions to first-class covenanted 
magistrates. The-'\" are already so overworked that it is doubtful whether a perfunctory inquiry 
by them would be of more value than an inquiry by a second-class magistrate or a deputr 
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lnagistrate. A ch"ilian magistrate would certainly not be amenable to police influence but I 
am inclined to think that the fear of wrongful police influence is somewhat exaggerated.' Why 
&hould not a man of tIle rank of Inspector be trusted to do his work properly-subject of course 
to the control of his superiors? 

. T~e questi~n,of ~ustody of the prj.soner before an.d after confession is. also one of the points 
WhICh III my opmlOn IS not very mater~al. If the polIce are be!lt on e~erh';lg a wrong influence, 
they can do so through peons or sub-JaIl warders. All that IS requued IS that the recording 
magistrate should satisfy h.imself .that the confession is volu~tary, and for this purpose he !lhould 
personally see that the prIsoner IS kept away from the pollee for some reasonable period and 
question him closely as to the reason for his confession. ' 

I think, therefore, that the rules in force in Madras ought to be sufficient to ensure the 
proper recording of confessions. The question is really one of the proper working of the Police 
~epartment, and I do not think .th.at that depart~ent ~ill be improved so long as they are 
gIven td understand that under no Clrwlllstanc8S wIll pollee officers be trusted to do their work 
as it should be done. 

The Hon'hle the Chief .Justice. 
The difficulty of this question is illustrated by the divergence of view of the civilian judges 

who have had practical experience, at firs~ hand, of the working of the present system. 
Although I thmk there is considerable force in Ayling, J.'s, observations, I am not prepared 

to adopt' his suggestion that in no case should a confession made after arrest and before trial 
be. admissible in evidence. Even if it were adopted it would have to be subject to the proviso 
that the fact that a prisop.er had confessed might be taken into consideration III connection with 
the question of sentence if he.is convicted .• A l>rompt confession, made in circumstances which 
leave no room for doubt as to its truth and voluntary character, is a matter to be considered 
in the prisoner's favour in determining the sentence. This is a point which seems to have been 
lost sight of. 

On the other hand, I do not think the time has come for making confessions to the police 
admissible in evidence, and leaving it to the court to attach such weight to the confession as it 
thinks fit, WhlCh I understand to be t;pencer, J.'s, suggestion. 

As regards this Presidency, I hope I am not taking an unduly optimistic view in thinking 
that the morale of the police has improved and, that it will continue to impro"\"e. Even if this 
is not 'So, I think the subordinate judiciary and the subordinate police must realise by this time 
that a confession, as the foundation of a case for the prosecution, is of very little use. 

I 'would leave the statute law as it is. ' . 
As regards this Presidency,.J think the High Court orders, supplemented by the existing 

police instructions, if honestly observed and enforced, ought to be sufficient to prevent abuses. 
But in this matter something in the nature of a uniform Code, applicable generally throughout 
India, seems desirable, and to secure this end I should raise no objection to the adoption of the 
Bombay rules. . 

The Hon'ble .lfr~ Jushce Benton. 
The papers were circulated when I was on lea"\"e, so I do not now think it necessary to record 

any lengthy minute on the questions raised. I may, however, say that I entirely agree with 
the minute of PhiIIips, J., and would accept the conclusions of the Chief Justice. 

The Hon'ble 1111'. Ju~tLce ll'allts. 
I am not prepareil to recommend that confessions should be made inadmissible in evidence. 

The result of so doing would probably be the increased fabrication of evidence to pr?v~ .It"hat 
was well known but could not otherwise be proved. On the whole, I regard the admiSsIbIhty of 
confessions as the lesser evil. I agree generally with the conclusions of the Chief Justice. 

Enclosure 3 in No.1. 

Letter j1'om C. A. Kincaid, Esq., C. v.a., Secretary to Government, Bombay. ~o. the 
Secretary to the Government oj India, H01f!8 Department, No. 3780 (Judzcial). 
dated 17th May, 1912. , 

I am directed to refer to Home Department letter, No. 781-7~0, dated t~e 12th 
July, 1911, on the subject of the recording by Magistrates of the confessI<!ns of 
.accused persons before trial and to reply as follows. . . 

2. The Governor in Council is unable to accept the premIses on whICh the 
proposals em'bodied in the above letter are based. These are :- _ 

(a) That in an unsophisticated community an accused who makes a c?nfeSSIOn 
is likely to adhere to it throughout the course o~ the proc~dIDgs, and 
that accordingly nothing is gained by having hIS confesSIOn recorded 
before the actual commencement of his trial. . 

(b) That in the case of retracted' ,but genuine confessions ~he ~u!ts wIll 
demand such corroborative evidence as would be S'Q.fficIent III Itself to 
secure convictions . 

. With regard to the first premise'I am to point out that in the inte!val between 
-arrest and trial a prisoner, however unsophisticated, is necessarily su.b]~ct. to many 
-influences tending to make him l'etract. In jail it is impossible to keep hIm separate 
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from other prisoners, often old offenders, who eX'plain to him the folly of telling the 
truth .. !Ie ~lso receives similar advice from the friends and especially the lawyers 
who VISIt hIm. 

With regard to (b), I·am to point out that it has not been the rule of the courts 
of this Presidency to demand in the case of retracted confessions such ample corro
borative evidence as would be sufficient to prove guilt without any confession at all. 
Confessions of which the genuineness is apparent from their fulness and consistency 
and by the circumstapces in which they have been recorded have always been regarded 
by the Bombay HIgh Court· as evidence so' valuable as to justify, even when 
uncorroborated, a conviction. . 

3. The Governor in Council has obtained the opinions of the Judges of the 
High Court and of a number of the most experienced Dis~rict Magistrates and 
District Judges of the Presidency. In view of the almost unanimous opinions 
expressed by these officers the Governor in Council is convinced that to forbid the 
recording of confessions before trial would be to put a serious hindrance in the way 
of administering justice. The accused will continue to be subjected to the influences 
already mentioned, and will simply not confess at all. And, since in India the police 
cannot count on the public for assistance, the result will be a serious diminutIOn in 
the detection and punishment of crime. Indeed, if the practice of recording con
fessions before Magistrates were done away with, it would probably in the end 
prove necessary to alter the law in such a way as to make police officers competent to 
testify to statements made to them by accused persons, a step which would bring 
the criminal procedure of India into line with that of other. countries. 

~. I am to quote the remarks made by Sir Narayan Chandavarkar on the 
general question of the value of confessions in India :- • 

" It has been remarked in some quarters that the readiness with which 
illiterate and ignorant persons accused of crime confess in a large number of 
cases at the beginning of police investigation and retract the confession later 
on when trial has commenced shows that those confessions are, generally, 
the result of police torture or iI!fluence. This remark ignores one fact,' which 
is patent to anyone who knows the character of our people, especially the 
illiterate and ignorant portion of them In ordinary life we find that when 
a servant is suspected of anything wrong he will first deny, but after a little 
questioning he will give evasive ans,wers, and at last admit. The fact is, our 
people cannot successfully conceal their acts or motives. Hence, it is that 
when a man, who has committed a crime, is arrested, he will, after a little 
questioning, make a clean breast of it. The unsophisticated man in this 
country may be given to lying, but he does not know, because he has not learnt, 
the art of persisting in his lie, and keeping his own counsel so as to mislead 
others for any length of time" 

5. With regard to the restrictions proposed by the Government of India, the 
Governor in Council is of opinion that the rules already in force in this Presidency 
constitute ample safeguards. The Governor in CounciJ is of opim.on that it is 
inadvisable to lay down any rules as to the length of time the accused should be out 
of police custody before he is allowed to make a confession. Such a matter is 
essentiall'y one for the exercise of the Magistrate's discretion. 

As to the proposal that an accused who has confessed should in no, case be 
handed back to police custody, the Governor in Council would point out that it is 
often immediately after a confession that it is most essential for the police to have 
the accused handed over to them. He may be required to point out and identify his 
associates and to hand over property. 

6. The Governor in Council is, however, prepared to accept the suggestion 
that, as far as possible, confessions should be recorded by the Magistrate of the 
highest class available. and that an accu~ed should be taken before a third class 
Ma~istrate only when it is impossible to produce him before a Magistrate of higher 
rank within 12 hours. If this proposal meets with the approval of the Government 
of India, the Governor in Council will move the High Court to embody it in their 
circular orders. . 

7. The Honourable Mr. M. B. Chaubal has made tWQ suggestions. and the 
minute recorded by him is attached to this letter. 

S2SS9 
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Annexure 1-
JIinute recorded by the Honourable .111' • .11. B. Chaubal, Jtlt~d the 25th April, 1912. 

~hough.I .believe tha~ there is. still c~nsider!lble impt;oper influen~e exercised ~Y. the police 
both In obtammg confessIOns and m makmg prISoners stick to them In the commlttmg' magis
trate's courts, I agree that it will not do to give up retracted confessions and make them 
altogether inadmiSSIble in evidence, and that such a step in the present state of efficiency in 
the police force must prejudically affect the volume of crime in the country. 

. With reference to ~he cO!lcluding pottion of paragraph. 4 of the letter und~r reply, I desire 
to suggest for the conSIderatIon of the Government of IndIa two proposals whIch I believe are 
calculated to materially check objectionable police practices and ~ive to accused persons 8 
fairness, of trial which I consider desirable in the interests of judiCIal administration. f (II) I desire that section 162 of the Criminal Procedure Code should be so amended as to 

secure to the accused or his pleader free access to police papers and to the state
ments of witnesses during th~ police investigation, certainly in the Courts of 
Session and perhaps also in the magistrates' courts. I am of opinion that there 
can be no useful purpose serve~ by keeping the co~rse o~ po~ice investigation a 
sealed book to the accused or hIS counsel after such mvestIgatIon has terminated 
while on the other hand such access is likely to give to the accused opportunitie~ 
for exposing some of the unfair practices resorted to by the police, and to enable 
the. trying ju~ge to correctly appreciate the worth of ~he witnesses for the prose
cutIOn. A wItness, e .. q., has made three or four varymO' statements on material 
points during the police investigation. It is only his fast and finished version 
which appears before the court, but the accused is often-times entirely ignorant 
of the changes and improvements in the witness's story, and is not in a position 
to show the judge the degree of credibility which ought to attach to the state
ments of sucl;i. a witness. Under the law as it stands at present, the ac('used is 
entirely at the mercy of the trYIng judge who mayor may not han been diligent 
enough to wade through the police papers, and at the mercy of the public prose
cutor, who in the mofussil is not often fair enough to point out to the Judge the 
previous val'lations in the story of the witness. There is no reason why as regards 
these papers the prosecuting counsel should be in a position of advantage as 
compared with the accused's counsel. The desi,rability of this ('hange would 
naturally not strike trying magIstrates, but there is rea!!on to believe that many 
Session Judges and the entire bar would be glad if the lIaid section were amended as 
proposed. 1'he desirability of such an amendment hu'l bee10rced upon me during 
a fairly large practice at the bar extending over 27 yearl'. 

(b) The other suggestion I desire to make relates to what are 1m n 'as magisterial lock
ups. There is one of these at almost every taluka station. and under-trial 
prisoners at:e confined in these. Though known as magisterial these lock-ups are 
controlled and guarded by the same subordinate' police force to which the inves
tigating police belong. Practitioners in criminal courts often complain that these 
lock-ups are easily accessible to the investigating police, notwithstanding rul('~ 
and departmental circulars to the contrary, and in some cases these complaints 
are justified. There is of course no positive ill-treatm~nt ~hile prison~rs are there, 
but if confessions have been obtamed wrongly, thIS ea~y a('cess 18 frequently 
utilised for such intimidation or inducement as will make the accused stick to 
his confessional statement. The remedy I suggest in order to mitigate and check 
this evil is that the police manning these places of confinement should be a separate 
braIlj)h of the police, and their leave, promotions, &c., should all be entirely in 
the hands of the District Magistrates. 

Annexure 2. 
Minutes rec07·ded by the Honourable the Judges of the Ib.fJh Court, Bombay, re recording of 

confessions. 

Y With regard to the first question on which our opinion is asked, viz., whether, .. on a 
balance of advantages and disadvantages it pays to have ('onfessions recorda.d a~ all, b~fore t~~ 
trial commences except in very special circumstances and by order of the DIstrIct lIagIStrate, 
I have the honour to state as follows. . 

I must premise that I speak from the point of view of a barrister for 21 years and a Judge 
of the High Court for nearly eleven years in the Town and Island of B?mbay only. . 

I am strongly of opinion that if the fe-cordIng of voluntary confesslO~s were. done away ,!Ith 
the Course of Justice throuO'hout this Presidency would be mo~t '1erIously mterfered 'nth. 
I have sat frequently_on the Appellate Side; so am speaking with authority, as to that and the 
original Side of the High Court. . 

For many years I have thouO'ht that the current views as to pressure and torture by the 
police are much exaggerated. 'YUh some Judges the idea is almost a ".Fetish." It. is common 
knowledge that the ordinary native in India will, when he is in a straIt, prz 11Ia /acu~ sa! what 
he thinks will please the Sahib. This peculiarity often leads them to say thmgs w~Ich t~e 
inexperienced addressee styles untruths but which really are not '10. Tliis I am c0!lvll~ced LS 

the .motive power at the bottom 'of a large percentaO'e of confessions. The next pomt IS that 
where more than one person are enO'aO'ed in a crim; and are arrested each one fears tbat the 
other will tell on him and he wants to be first in the field with his statement. 

This is a striking feature in dacoi~ies and similar crimes. 
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Another thing that prompts the majority of (~onfeb"ions is that the accused thinks that by 
-confessing he has a hetter chance of the Sirkar taking a more lenient view of his case. I am 
-ab'lolutely convinced-after having given many hours' reflexion to the matter-that to do away 
with confessions would prevent the ~reater number of serious offences being detected at all. 
In the present state of unrest in IndIa such a step would in my opimon be nothmg short of a 
fatal error. lIoreover, such a step would be a fatal blow to the preEtige and position of the 
police in India who-looking at the late charges against them in Calcutta-have lately been 
seriously depreciated. It is their duty to detect crime and after all if an accused person is foolish 
enough to give himself away by confessing he has only himself to blame. At the same time, 
if I ever had a suspicion that a confession had been extorted by improper means I would insist 
on the fullest inquiry, and, if the offender were guilty, would punish him with the utmost 
severity. "f.. 

'Vith regard to the second point submitted in paragraph 4-
In my opinion a third-class magistrate is ~s qualified as one of a higher grade to take a 

confession. To deprive them of this power would, in my opinion, be to cast a certain slur 
upon them. 

The sections of the Criminal Procedure Code and the rules are plain enough to the poorest 
understanding, and I would deprecate such an alteration as is suggested. 

If it can be worked, I see ;no objection to ordering that, after his confesllion, the accused 
be not placed again in 'Police custody. 

In conclusion, I do not see how the Bombay rules can be improved upon, and would suggest 
that they be adopted in toto in all the other Pre<;idencies and Burma. 

(Signed) LOUIS P. RuSSELL. 

The first question proposed in the letter of the Government of India "in connection with 
"Confessions is whether, on a balance of advantages and disadvantages, it pays to have them 
recorded at all, before the trial commences, except in very special circumstances, and by order 

"of the District Magistrate." In my op'inion, It WIll pay. Experience shows that in a large 
majority of cases, in which confessions have been recorded before trial, they have been retracted 
at the trial and that the retraction is due, where the accused is defended by counselor pleader, 

,to legal advice, and where he is not so defended, to his consciousness that, smce he is going to 
be tried and is called upon to defend, the safest course for him is to let the prosecution prove 
its case and try his luck.. 'What will happen, therefore, if the proposal in question passes into 

.law, is that in almost every case the accused will not confess after trial has begun. And this 
result wlll have an unfortunate effect on the detection and punishment of crime in a country, 
where the first and ~reatest difficulty in thIS respect has long been felt to lie in the passivity 

-of the people, who WIll not willingly come forward to help the police, to give evidence and bring 
a crimlllal to justice. 

Further, the proposal is open to this objectIOn that" special circumstances," under which 
alone it is suggested a confeSSIOn should be recorded, is a vague term. No doubt the District 
Magistrate is, according to the proposal, to determine whether" special circumstances" exist. 
If.what in some quarters is alleged is true, viz., that the pohce are corrupt and extort confessions, 
it will· not be difficult for police officers to make out special circumstances and get the District 
Magistrate's order in almost every case. They have only to satisfy him that it is impOSSIble 
to get independent evidence, because witnesses are reluctant to come forward. And such a 
case may easily be made out in a large number of crimes committed, having regard to the 
passivity of the people in this country. What District Magistrate will deem it expedient to 
'refuse to give an order, if the police come and say: "Sir, it is so difficult to get to the bottom 
of this offence, unless you permit the accused's confession 'to be recorded. Or else the crime 
will go undete<lted?" Will the DIstrict Magistrate in such a case take the responsibility on 
himself and let the police shirk theirs on the ground that the District Magistrate has made the 

-crime impossible to detect? 
Such a proposal would be indeed welcome, and 1 should endorse, if all that has been alleged 

aO'ainst the police at this day were either wholly or mostly true. I have no intimate knowledge 
of the state of things in this respect in the parts of India other than the Presidency of Bombay. 
'Confining myself to this Presidency, I venture to think that the police to-day are an improve
ment on.what th('y we~e, say, 15 or 20, or 30 years ago. In the first place, our policemen. have 
been, generally speaklllg, drawn from among'ihe people of whom they form a part sOClally. 
'That gives them the advantage of local knowletlge and sympathy. Secondly, corruption is 
very much less now than it used to be in the police, and the native police force in its higher 

,grades is officered bl men better in point of educatlOn and enlightenment than their predecessors 
of, say, a quarter 0 a century ~go. Thirdly, the severity with which polic~men who have been 
found to have extorted confeSSIOns are punished by the Courts has, I beheve, proved a great 
deterrent. In this Presidency, at any rate, I have observed during the period of my judicial 
experience. that there has been no remissness on the part of those at the head of the police to 
brlllg to justice police officers found torturing accused persons for the purpose of extorting 
confessions. And in this connection I should call attention to the significant fact that durin!," 
these three or four years, though in and outside the House of Commons grave charges have 
been made against the police and tlley have been a5lsailed, responsible police officers at the 
head of the Department have not been slow to detect and bring to justice cases of police extortion. 
'This shows that there is a wholesome feeling growing in the police force, that its higher officer'! 
are alive to their responsibility, and are not given to shielding their department, where public 
interests and welfare are concerned. • 

It has been remarked in some quarters that the readiness with which illiterate and ignorant 
persons accused of crime confess in a large number of cases at the beginning of police investiga

-tion and retract the confession later on, when trial has commenced, shows that those 
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confessions .are, generally, tlie result of police torture or influente. This remark ignores one 
fact whlCh IS patent to anyone who knows the rhara<-ter of our people especially the ilhtel'nte 
and ijfnorant portion ?f them. In ordinary life. we find ~ha! when ;. ser,:ant IS F;uspected of 
anythmg wrong, he wIll first <l;eny, but after a lIttle que~honmg he 'nIl gn'e eVa"iw an"Wel'8, 
and at Ja~t admIt. The fact IS our people cll;nnot successfully conceal their acts or motiws. 
Henc? I~ IS that when a man who .has commItted !1 ~rime is arrested. he will, after a little 
quest.lOllIng. make a clean breast of It. The unsophIstIcated man in this country may be Il'in>n 
to ly!ng, ~ut he does not know, b,:cause he has not learnt, the art of persisting in his lie and 
keepmg hIS own counsel so as to mIslead others for any length of time. 

If these facts. aFe bo~ne in ~in~, I think Gover~ment will perceiYe that it will not conduce 
to. the better .admmlstratIOn of Jushc~ t~ do ~way wIth tl~e r~cording of confe,,~ions except after 
trIal has commenced. Such a restrICtIon WIll hamper JustIce and only succl'ed in promoting 
crIme. 

~or can I appr~ve of the propos!ll to forbid absolutely th!, production of pri~oners before 
magIstrates of the third class and to gIve power only to the magIstrate hning jurisdiction in the 
case, o~ at lea.st to a :f;irst class. or spe~ially selected, serond class magIstrate. \Yhat is the 
complamt agmnst magIstrates of the third class? They are no long-er thl' inefticil'nt men that 
their predeees~ors year~ ago were. They.are drawn from .the educated classes; they know the 
people. And If a magIstrate, whatever hIS class, knows hIS duty, he can by careful inquirY of 
the prisoner brought to him, after taking all prudent and necessa;y precautions find out whether 
in confessing, he IS speaking voluntarily and telling the truth or is telling a stoi,. manipulated by 
the police. All depends on the kind 'of men chosen as magistrates. not on the clalll'! or .Rrade 
they occupy. I yenture to think our magistrates of the third dass are upon the whole intelligent 
men who know what it is to record a confession and what responsibility it entails. 

As to the proposals to make it an absolute rule that once a prisoner has confeq!\ed. he should 
in no circumstance be given back into police custody, and that be forI' a confession iq rl"corded, 
an accused person shoulcl have. spent at least one night out of police custody, I have to lilly thili. 
All such rule'! are good and wIll serve as useful safeguards, so far as they go. Dut it should be 
remembered that our Courts in dealing with confessions look to all the surrounding circum
stances and act upon them only when they are satisfied that there haR been nothing RWP1Ciou, 
about the conditions in and under which a confession was recorded. If a few rule'! bv way of 
restrictions are made, some magistrates and judges are apt to think that that is all they haye 
to look to before accepting or rejecting a con(ession. The matter -is one which after all has to 
be left to the sound discretion of the Court. Our Evidenee Act has wisely provided that a 
Court should not aet upon or admIt as evidencl' a ('onfel'!sion which 'appear, to it to have bel'n 
extorted. '1'he use of the word appear, as contrasted with the word proved in Ule Evidence Act, 
shows how large a discretion ·is given to the Court. And whatever rules are made. however finl' 
they may look on paper. all must depend on the one han(l on the soundnel'ls of iudgment of tho'll" 
who administer justiee and on the personnel of the police force on the othl'r. It i .. improveml'nt 
in these directions that alone can effectually remove such abuses as exist. Tho"e abulles have 
lessened considerably owing to the improvement made in those directions. 

(Signed) N. G. ClIA~D_'V_\RKAR. 
September 18th, 1911. 

The only question JD this letter from the Government of India on whicb I hold a ... ·er' 
definite opimon IS the question "whether, on a balance of ad"mntages and disadvanta~es, It 
pays to have confessions recorded at all." I am decidedly of opinion that it ~oe~ pay, In the 
sense that it materially aids what I conceive to. be the principal object of crImm.a! law and 
procedure, namely, the detectioll and punishment 01 ,?irenders. I would ~o~ object to any 
reasonable method of still further safe-guardmg confeSSIOns, but I am of OplnIO~ that to rule 
them all out as inadmissible in evidence is quite unnecessary and would be httle short of 
disastrous. 

2. If that heroic step was ever to have been taken, it shouM have been taken ~any ye~rs 
ago. There IS no necessity for it now in the Bombay Presidency, wh~re, as I beheve, pO~lce 
oppression in extorting confessions is already of rare occurrence. and IS every year becomlDg 
rarer. . . 

3. It IS worth observinrr that in this countrY, so far as mv observation goes, thl're IS 
virtually no pubHc opinion in'" favour of the law as -against the individual criminal: . that h.e is 
" a poor man with a family" or " is not likely to do it again" is popularly a grave and serIOUS 
argument for the offender's escape. And I ,cannot doubt that to a largl" number of ~he. persons 
who conduct the campaign against the-police and confessions it ib a matter of seren~ mdiffere~ce 
whether offenders arrainst the criminal law "'0 unpunished or not. That. howeyer, III not a VIew 
which is possible t; a civilised Government responsible for law an~ order; such a .Gove~me~t 
cannot li"'htlv throwaway a useful weapon in a country where theIr armoury agaInst crIme- IS 

necessariiY meagre and imperfect. . . . 
4. That such is in fact the position of an Indian Government I~ .manI!est; the caUKes 

operating to produce this effect are, or shoulcl be, so obvious to. anyone c1!SCU~SIDg the probl~m 
that I will allude only to one of them. Our criminal law .. whIch (for IJlstorI~al reasons qUlte 
apart from India) i~ extraordinarily tenner to an accused person. depemls for Its lIuccess a!' !he 
realisation of the umlerlyinO' assumption that the citizen is wilIin.g to ~elp th~ State, wlll.mg 
to give information of crime "brouo'ht to Ids knowledge. willing to gIve endence In Court ag!llD!lt 
the accused. This assumption is °grotesquely untrue in India. where (I spea~ as my expe.rlence 
sugge~ts) the onlY,willing witness is the false witness or .the. pers.onally mterested WItness. 
That IS one great ant! constant difficulty in the way of the pohce m thIS country, where tbt: sense 
'If any communal interests has not yet developed.· 

o. There are manx other difficulties equally familiar. I have no time to refer to .them. 
1101' shouhl it btl necessary to {Io so. It is obVlI;lUs,'I think, that if, in the hands of an experIenced 
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magistracy and juJiciary, confession'! are of real assistance in securing the punishment of crime, 
they ought not to be abandoned. On thi'! point one can speak only from his own experience: 
my experience is that in numerous cases the existence of a confession which, though afterwards 
retracted, was, to my mind, clearly voluntary and true, has turned the scale, enabling me, with 
clear conscience and convinced mind, to convict the offender of his guilt. 

G. I entirely deny that considerations adduced from English hte and English characteristics 
can proyerly be appealed to as guide'! .iu this matter. In England, it is constantly said, the 
crimina generally does not confe~s. Quite so. It is not the Enghsh way (if one excludes 
special crimes of passion). But I believe that the normal Indian is far more prone to confess. 
I believe that, conl>cious of IIi'! own guilt, and suddenly confronted by authority, specially if 
that authority be armed with the smalIe!>t piece of apparent proof, the Indian is apt to collapse 
and confess, where the Englishman with centuries of different training behind him would harden 
his heart and make no sign. 

;. ]'or these and many similar reasons, including the skIll and trustworthiness Elf our 
superior magistrates and our judges, I should record my vote decidedly against the proposal to 
make all confessions inadmissible. • 

8. But I quite agree that no effort should be spared (as, I believe, none is spared now) 
to drive home to the Indian police constantly and continuously that their first business is to 
work for the collection of evidence, not for the obtaining of confessions. I would agree even 
with the Meerut rule that a confes'>ing prisoner s110uid not be taken before a magistrate to have 
hi'J confession recorded until he has been examined by the Superintendent of Police or his 
Assistant; indeed my own opinion has long been that, in the case of any confes'!ion of any serious 
offence, the intervention of a gazetted officer of police might with advantage be more frequent 
than it now is. 

9. I also see no objection to tIle proposal that the power to recurd confe'!sions "hould be 
re~erved to first cla"" magistrates or the magIstrate haying jurisdiction in the ca'!/". 

(Signed) S. L. R-\TCHELOR 

14th September, 1911. 

XOTE. 

Tile 'Government of lndta have ascertatned that the Hon'bTe Cllle! Justice Sir Ba,HZ 'Scott 
enttrely afJrees with the optnwn recorded by the Hon'ule J Ilstlce Batchelor. 

I am and for the last twenty years have been strongly of opinion (a) that retracted 
confessions should be excluded altogether or (b) that w"e should delete section 24 from the 
Evidence Act. As the Jaw stands Sessions Judges in the mofussil are required to do violence 
to their conscience .or intellect every .time they admit a retracted confession. 

2. For every Sessions Judge of any experience, who knows the native, would upon rigorous 
self examination, I think, admit that the average 'mofussil crIminal would never confess if 
left entirely to himself. In fact he confesses literally in shoals. The SeSSIons Judge of 
experience who knows tIle mofussil police as well as he knows the native, in his heart knows 
very well WHY. 

3. It is, in my opinion, safe to say that, excepting violent crimes, what I call passional 
crimes, when the murderer is half mad, OJ; actually proud of wllat he has done, all other 
!etracte<l confessions have been directly or indirectly induced by improper means. It is 
Impo:~sible within the limits of a readable note to exhaust the teasOllIng by which I hope I could 
connnce any reasonable and unprejudiced man of the certain truth of this conclu'Jion. Where 
actual torture is not used, the widespread belief that it ordinarIly is used upon obstinate suspects, 
aI?d the knowledg'e tl}at it ~~ll be used, may induce a number of.criminals who would not othe!
~nse confess to do so 1D antICIpation of the methods they dread bemg employed upon them. ThIS 
IS a~ far as any real>onable man who is acquainted with the conditions prevailing in the remoter 
part1'l o,f the mofussil, would go in the way of concession to those who believe that all.the 
confeSSIOns made by ,Prisoners while in police custody and uniformly retracted at the SeSSIOns 
trial, are voluntary. And I may add that the opimons of Judges whose experience has been 
re~tricte~l to the criminals and police of the Presidency towns, is relat?vely valueless on this 
pomt. They do not know and cannot know what goes on in the mofussil. I feel that I must 
enter this protest because I anticipate that judged by numbers only, I shall be in a minority, 
if not altogether alone, amongst my learned brethren of the High Courts. I have devoted much 
thoug'ht to this subject ~or many years, have written much upon it, and have had ampler oppor-
tunities than most of my coJIeag-ues for gaining experience at ,first hand. . 

4. Those who contend that if we abolish retracted confessions we might as well abolIsh 
!he Penal Code really mean that it i~ necessary to admit confessions that ha!e bee~ ~properly 
md~ced. I am. Dot concerne~l now WIth that point, though as I beg-an by saymg thIS IS the on.ly 
logIcal alternative to excludmg retrffcted confessions altogether. But let us be frank about It. 
l"urther, I dispute the broad proposition. I deny that it is true. I believe that after a year 

. or two, we should be able to convict as many accused person~ without the need of retracted and 
deeply tainted confessions, as we are now able to do with that questionable aid. I go further, 
I believe we shouM convict more. First, because a retracted confession alway~ has a most 
damaging effect upon a prosecution wllere a case is tried by jury .• Next, because by excludin(J' 
this time-honoured and nHwh.yalued weapon, we should put tlle police on ":more intelligent and 
yigOl'OllSly prosecuted enquiry. They might be expe('ted bv degree~ to become more efficient 
in that department of their duiy in which, in the mofu~"il, they are now most hackwnrd
Detection. 
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5. The average low-caste native of this countr,- is not by common consent addicted to.
the truth. Why is it that the average crimlDal who IS drawn from this class, should suddenly 
show hImself a marked exception. and v~lunteer t~e truth '. . . . to the police . . • • 
in a m!!,.tter where he IS most VItally lDteresied lD concealIng it. Why should the most un
truthful people in the world become lD one set of conditions, and one only, the most confessing 
people lD the world? And why, agalD, should this phase coincide precisely with the period 
durmg whIch they are helplessly at the mercJ' of the mofussil police? Surely the answer is 
only too plain. 'Vith. r~spect to those who allow themselves to lH~ld and express the opinion 
that the native of, Indla IS "prone ~o confess," I must say emphatIcally that in my judgment 
s"!lCh a generalIzation cannot be su~taIDed. ~t can only be. supported by referring to the dispropor
tIonately large number of confesslOns supphed by our c1'lmlDal courts, and assuming that these 
are all voluntary. It IS hardly ?J-ecessary to point out, that this is begging the question. 
I answer shortly that these confesslOns are not voluntary, and therefore do not afford any proof 
that ~~ native is prone to confess. 

6. The theory of moral collapse much in vogue with those who contend that these retracted 
confessions are voluntary, is as inadequate as, in my opinion, it is absurd. The average native 
cnminalls utterly devoid of nerves, in the vVestern sense, and left to himself would certainly 
1l0t suffer from any" moral collapse" merely because he was arrested upon a charO'e which he 
knows could not be brought home to him without his own assistance. 'Vhat he doe;' suffer from 
is sheer, well-grounded terror of what may1be and in all human probability is in store for him 
if he refuses to confess when the police exhort him to do so. ' 

7. It is a commonplace that the conditions of police work here differ widely from thoR& 
prevailing ill England. Here the police get hardly any assistance from the people themselves. 
At home everyone who can is ready and willing to help the detection of crime. Th.e villager 

. dreads being' involved in a criminal case, almost as much as being accused of having committed 
the offence. It means that he may be dragged away from his fields for weeks and kept hanging 
about MagIstrates' and Sessions' Courts, and exposed all the time to police pressure on one Bide! 
and the pressure of personal influences on the other. The remedy for this might be found in loca 
assizes, bringing the trial of local crimes to the doors of the people where they were committed. 
But from a theoretical point of view, this kind of argument resolves itself into this. 'Ve cannot 
detect crime unless criminals confess; therefore let us make them confess, somehow. 

8. I accept my brother Hayward's practical suggestion. If for no other reason, because 
it would prove convincingly and dramatically that I am right upon all my main grounds. If 
confeSSIons were so restricted, there would be none. I except always those rare cases of passional 
crime to which I have once referred. And in those cases the confessions are almost always 
unnecessary. Res tpsa lOquttUT. So that where confessions are genuine we find that they are 
superfl.uous. They ought to be superfl.uous in all cases. 

9. It may be objected that if the police were stopped from extorting confessions, the 
prisoners would be in no better case: The police would still torture to extort information. 
That IS true. It would be true at least for a year or two after all retracted confessions were 
excluded. But gradually we might hope to find the police training themselves in detective 
work alld relymg less and less upon the traditionary disreputable methods. In England the 
poli<;e do not rely on confessions; as a rule they do not want them and would rather be without 
them. Yet they obtain convictions. So it would be in India once they were shut off from this
easy road to getting them. It is needless·to dwell on the farce which is gone through before 
the third class magistrate, intended to guarantee the voluntariness of the confession. Everyone 
knows that it is a farce and that it guarantees nothing. 

10. I have no time to examine the persistent confusion of thought which would make. the 
believed truth of a confession, justification for its extortion. Doubtless many true confeSSIons 
are extol'ted. But what we are concerned with is the grave reproach cast upon our present 
system by the need of having recourse to such way!; of eliciting the truth. I am tno~t stro~gly 
III favour of excluding retracted confessions altogether from Judge and Jury at SesslOns tna.ls. 
Either that or abandoninO' the rather thin and naive belief that they have all been voluntanly 
made, and frankly ackno~ledging that we do not care how they were ,?btained as long as we 
believe them to be true. I could adduce a great many more reasons In support o~ my o~n 
positlOn, and in ~efutation of all arguments to the contrary, but I ~ou~d not do that BatIsf~cto:ily 
within the limits of a note. What I have said will be enough to mdlcate one or two mam hnes 
of reasoning that) followed up, must necessarily lead to a true conclusion. 

• (Signed) F. C. O. BEAMAN •. 
P .S.-'-I wish to guard myself against being supposed to have attacked in a controversil!-l' 

spirit any of the opinions or reasons of my learned colleagues. I have not seen any of ~helr
minutes. I do not know what views they have expressed or what reasons they have gIven. 
Mr. Hayward informed me orally of his sugge~tion. 

(Signed) F. C. 0: BEAMA."i. 

I think the time has fully come for insisting that the main object. of a police investigation 
should be the collection of evidence and not the extraction of confeSSIons. I should therefore 
be in favour of limiting the powers of recording confessions to fir~t class magistrates at ~e.ad
quarters provided with a prison in the independent charge of the JaIl Department; or pro:ldmg 
that no confession should be recorded until the prisoner had been at least 24 hours III the 
indepen(lent custody of the officers of the J ail Departme~t; ~nd of J?rohibiting remand to police 
custody after confession except upon "the orders of the DIstrIct MagIstrate. 

9th September, 1911. 
(Signed) M. H. W. HAYWA.RD. 
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Enclo~ure 4 in No. l. 

Letter from the Honourable Mr. C. J. Stevenson-Moore, C. V.O., I.C.S., Chief Secre
tary to the Government of Bengal, to the Secretary to the Government of India, 
Home Department, No. 1347-P.D., dated the 28th May, 1912. 

I am directed to refer to Sir A. Earle's letter, Nos. 781-790, dated the 12th July, 
1911 in which this Government was asked to examine the regulations in force in 
Bengal, regarding the proce~ure to be followed in the matter. of the P!oduction 
before magistrates of confeSSIng accused persons and the recordmg of theIr confes
sions by such magistrates, and to suggest, in consu~ta~ion with the highest. judic:ial 
authorIties, amendments, where necessary, of the eXIstIng rules after 9J consIderatIOn 
of the following specific questions:-
. (i) Whether, on a balance of. advantages and ~isadvantages, it pays !o have 

confessions recorded at all before the trIal commences, except In very 
special circumstances, and by order of the district magistrate; 

(ii) Whether, in case it is not considered possible to stop altogether the 
recording of confessions before trial on the motion of the police. the 
safeguards ~hi~h already exist, cannot be made more. stringent witlt a 
view to maIntaIn the voluntary character of confessIOns; 

(iii) Whether it is possible to withdraw the power of recording such confes
sions from magistrates of the third class and to give it only to the 
magistrate having jurisdiction in the case, or at least to a first class 
or specially selected second class magistrate; 

(iv) Whether it is not feasible to make an absolute rule that once a prisoner 
has confessed he should in no circumstances be given back into police 
custody; 

(v) 'Vhether it might not be possible to lay down that, before his confession 
is recorded, an accused person shall have spent at least one night out of 
police custody; and 

(vi) Whether it might not be possible to introduce in Bengal the Bombay 
procedure of questioning a confessing. prisoner, when first produced 
after arrest, as to whether hE< has suffered ill-treatment at the hands of 
the police. . 

2. Selected officers both of the executive and judicial branches of the service 
and the High Court have been consulted in the matter ang. their opinions have been 
subjected to careful scrutiny and consideration by the Governor in Council. I am 
now to enclose a copy of the High Court's letter on the subject and to submit the 
views of His Excellency in Council on the suggestions made in the letter under reply. 

3. In regard to the first question I am to say that the weight of opinion and 
notably that of the Honourable Judges of the High Court is against the exclusion 
from evidence of confessions recorded under Section 164 of the Criminal Procedure 
Code. His Excellency in Council has given the matter his careful consideration and 
agree~ with the High Court that a man alleged to be implicated in a crime should be 
perID;ltted to make any statement he likes before a trustworthy and experienced 
MagIstrate. The Governor in Council does not deny that abuses exist and that from 
time. to time cases occur in which confessions are alleged or proved to have been 
obtaIned by means of violence or threats'of violence and in which magistrates who 
.have recorded confessions have, by neglect of the rules on the subject and by want of 
the exercise of proper care and intelligence, failed to detect that the confessions were 
~ot made voluntarily. It is important, however, not to lose sight of the first principle 
Involved. The object of criminal proceedings is to find out whether persons accused 
of offences have in fact committed them or not and this result can best be arrived at by 
examin~ng al.l the evidence obtainable on the subject. No one is. able to give more 
conclUSIve eVIdence as to what was done than the person who did It and any general 
rul~ !o exclu~e that person from ~iving the assistance which ~e is obviously il!- a 
POSItIon to gIve amounts to an artifiCIal obstruction to the attaInment of the object 
for which the whole judicial system has been created. His Excellency in Council, 
therefore, thinks that the proper course is JJut summarily to rule out a most important 
class of ~vidence, least of all without the support of the high judicial authorities 
who habItually scrutinise all evidence with the utmost vigilance, and show the 
greatest anxiety to secure fair play for accused persons, but to try to eradicate such 
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abuses as are known to occur. I am also to observe that the proposals of the GO\·ern
ment of India in this matter relate solely to the judicial use of confessions and are 
not likely, in the opinion of the Governor in Council, to provide a complete remedy 
for the disease. Most police officers know that a confession is chiefly valuable for 
the clues which it provides and an unscrupulous police officer in search of clues would 
not be deterred from ill-treating an accused person by the fact that the accused's 
statement would not be placed on the record as a confession. His Excellency in 
Council, therefore, would deprecate the introduction of any such rule as that sug
gested by the Government of India, but he thinks that steps should be taken to 
strengthen the existing rules by the provision of further safeguards with a view to 
maintain the voluntary character of confessions. 

4. The following are some of the measures, which commend themselves to His 
Excellency in Council as likely to be helpful in attaining this result. It should b~ 
strictly laid down that at the time when a confession is about to be recorded, the 
officer who brought the confessing prisoner in custody must not be in evidence at all. 
Again the recording .of confessions in open Court during Court hours should be 
prescribed as the correct practice only to be departed from in exceptional circum
stances. Further before recording a confession the magistrate must impress on the 
alilcused that he will not be returned to the custody of the officer who arrested him or 
brought him before the magistrate, and that he has nothing to fear at his hands. 
Finally to impress on magistrates the importance of satisfying themselves as to the 
voluntary nature of the confession, the certificate to that effect should not be printed 
as it is at present on the form on which such statements are usually recorded but 
should be filled in by hand in each case 

5. The Governor in Council accepts in the main the suggestion of the Govern
ment of India that confessions should be 'recorded only by 1st class magistrates. He 
would only modify it by adding that authority should be given to any Sub-divisional 
Officer as such, whatever his magisterial powers, to tecord confessions within his 
sub-division, since it is sometimes necessary to place a civilian officer not yet endowed 
with the powers of a magistrate of the 1st class in temporary charge of a sub-division 
and difficulties would arise if such an officer had not the power to take a confessing 
prisoner's statement. 

6. In regard to the fourth suggestion made by the Government of India the 
conclusion arrived at· by His Excellency the Governor in Council is that, once a 
prisoner has confessed he should not ordinarily be given back for the verification of 
his confession except to the charge of a magistrate, but that, when no magistrate is 
available, the prisoner may be placed in custody of a police officer not lower in rank 
than an Inspector of Police of the 1st or 2nd grade who has had no previous concern 
with the accused in the case. His Excellency in Council does not think it feasible to 
prohibit absolutely the remand of a confessing accused to police custody. Such a pro
vision might seriously hamper a perfectly honest investigation and a rule on the lines 
proposed supplemented by the conditions of Section 167, Criminal Procedure Code, 
should be effectual in preventing abuses. 

7. The Governor in Council is prepared to accept the proposal that before a 
confession is recorded an accused person should have spent at least one night out of 
police custody, subject to the addition of the words" where practicable." This slight 
modification seems necessary to provide "for cases where a confessing accused is taken 
before a sub-divisional officer when he is out in camp and far removed from head
quarters. . 

8. Finally, with regard to the last suggestion made in your letter under refer
ence, I am to point out that the Bombay rules do not seem to provide as is stated for 
the questioning of a confessing prisoner when first produced before a magistrate as to 
~h~ther he 1;a~ suffered ill-treatment at the hands of the police a~d s~ch a proc~d~re 
IS III the OpInIOn of the Governor in Council to be deprecated SInce It would InVIte 
complaints. His Excellency in Council considers that the requirements of the case 
woul~ be met by the imposition of a rule directing that the Jail Superintendent must 
examIne medically a confessing prisoner immediately on his admission to the Jail 
as a matter of routine and that if any marks are discovered the medical report shou~d 
be forwarded at the same time as the confessinO' prisoner to the magistrate, who WIll 
record the confession. b 
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Annexure. 
Letter from R. L. HOKS, Esq.,I.e.S., RegBtrar 0/ the HzglL Court 0/ Judllature at Fort TVzlliam 

1n BenfJal. ·.4.ppellate Side, to the Secretary to the Government 0/ Bengal, No. 75, dated 
the 29th February, 1912. 

I am direded to aLknowledge the receipt of your letter. Xo. 2844-Pl., dated the 24th August, 
1911, with which you forwarded a copy of a letter, Xo. 781-i90, dated the 12th July, 1911, 
and enclosures, from the Government of India in the Home Department, regarding the pro
cedure to be followed both ill the production before lIagistrates of accused persons to have 
their confe!lsions recorded, and in the recordmg by MagIstrates of the confessions of per .. ons 
80 produced. You requested that the Government of Ea~tern Bengal and Assam might be 
favoured with the expression of the views of the Hon'ble the Chief J u~tice and Judges on 
the subject. 

2. In reply, I am to say that the first question on which the opmlOn of thE: Court is 
asked is whether, on a balance of advantages and disadyantages it is de'!lrable to have con· 
fe~sjons recorded at all, before the trial commences except in very special circumstances and 
by order of the District Magistrate. In the opinion of the Judges, the answer to this question 
should be in the affirmative. They think that any man who is alleged to be implicated in a 
crime Rhould, if he so desires, be permitted to make any statement eIther admitting hIS guilt 
or explaining any facts or circumstances which appear to inculpate him, and to have that 
statement recorded by a trustworthy and experienced Magi'!trate. 

3. The next point raised in Sir Archdale Earle's' letter touches the safegualds which exist 
and suggests that they may be made more strmgent. On this pomt the Court recommends 
that the statement made by an accused person should ordinarily be Iecorded by a Magistrate 
who hU'>'jurisdictlOn to try or enquire into the case. Only in the event of such a Magistrate 
not being available should a junior or an Honorary MagIstrate be allowed to record It. No 
police officer who has been engaged in the investigation should be allowed to be present when 
the statement is recorded and only those officers who may be necessary to guard the prisoner. 

4. The Judges think that the practice of verifying confessions should be carefully limIted 
and should be confined to a verification of the facts which have been statecl by the prisoner. 
Cases have been brought to notice in which the so-called verificatIOn has been med as a mean~ 
of obtaining admissions to corroborat€' facts WhICh have come to light after the confession 
has been made. This practice should be discontinued, and a verification for the purpose of 
amplifying a confession should not be allowed. A verification of a confession should be 
entrusted to an experienced Magistrate who should accompany the accused to the places referred 
to by him and his proceedings should be restricted to the verification and discovery of facts 
and local features which themselves either prove or dIsproye the truth of the statement. 
The investigating police officer should not be present at the time of the verification and only 
a sufficient police guard to prevent the prisoner from escapmg. 

5. 'Vhere the prisoner alleges that improper influence, physical or moral, has been 
brought to bear on him to induce a confession, the charge should be promptly inveshgated; 
and where physical violence is said to have been used, the prisoner !lhould be examllled at 
once by a Medical Officer. . 

6. In conclusion, the Judges desire to ~uggest that the best safeguard against the 
acceptance of an untrue confession improperly obtamed WIll be found in the care and ability 
displayed by the }[agistrate who is entrusted with the duty of recording It. They think that 
no advantage would be gained by a further elaboration of the rules in force m this province 
regulating the procedure to be followed after the prisoner has been brought into the presence 
of the Magistrate. The only essential is that the .llagistrate who records the statement shall 
be an officer of intelligence and experience sufficient to enable him to determine whether it 
is a free and voluntary confession and not a statement which is the result of ouhicle influence. 

Enclosure 5 in No.1. 
Letter from S. P. O'DonneU, Esq. Secretary to Government, United Provinces, to the 

Secretary to the Governm~nt of India, Home Departmen.t , No. 1532 of 1912, 
dated the 8th },Jay, 1912. 

l 

I am directed to reply to Home Department letter, No. 781-790, dated Simla, 
the 12th/19th July, 1911, on the question of the procedure to be followed both in the 
production before magistrates of accused persons to have their confessions recorded 
and recording by magistrates of confessions made by persons so produced. In that 
letter the Lieutenant-Governor was requested to examine the provincial regulations 
on the subject and submit a report with specific suggestions for amendment and to 
invite the views of the high judicial authorities. 

The practice in this Province is contained in Orders 851 to 853, Manual of 
Government Orders, and in the Police Regulations :-

United Provinces Manual 0/ Gorernment Orders. 

"851. Every confession which a person in police custody wishes to make should be 
"recorded bv the hiO'hest magistrate short of the District l[agistrate "ho can be reached in 
" a leasonabfe time. <> 

"852. Magistrates should com ph' carefullv with the proyisions of the Criminal ProC'edure 
"Code with' regard to the recording· of confessions or statements mad€' by accused persons. 
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.. Section 164 requires that no magistrate shall rec'ord a confession unless, upon questioning 
"the person making it, he has reason to believe that it will be made voluntarily. No con
.. fession, therefore, should be recorded until the 'ma~istrate has thoroughly satisfied himself 
~'by all reasonable means that the person before hIm has not been !!ubJected to improper 
" influences of any kind, and that the statement he is about to make will be hIS own free and 
"spontaneous statement. The magistrate should also, m addition to the memorandum pre
" scribed by the section, record the fact th:}t he has duly questioned the prisoner for the above 
"purpose, and should further state briefly his reasons for believing the confession to have been 
"made voluntarily. In no case, if possible, should the police, who have been concerned in 
"the investigation 01' who have arrested the accused, be present while the latter is questioned 
." and his statement taken down: a note that thIS precaution has been taken should also be put 
" on the record. 

"NoTE.-Care should be taken that the memorandum required by Section 164 is 
" added. 

,t 853. In VIew of the special importance of securing a trustwortliy and correct record of 
" any confession made in cases of organized dakaiti, a confession by one of a gang of dakaits 
"should, wherever the circumstances permit It, be recorded by an experienced and well
" qualified officer. The task reqUIres patience and. Judgment, and instances han occurred of 
"its being mefficiently performed. Con(essions in important cases of dakaiti made under 
" section 164, Criminal Procedure Code, should, therefore, be recorded by the District Magistrate 
" or by a European magIstrate of some standing, preferably the joint magistrate of the district 
"in whatever part of the district the dalmiti may have taken place. The same principle may 
"with advantage be observed in regard to other serious criminal ca~es.·' 

Paragraph 111, Umted Provlltces Pohce Regulatwnll. 

"Before having a confession recorded it is advisable to test the truth of it; if not sup
~'ported by strong corroboratIve eVIdence it may be of little value in court though recorded 
"before a magIstrate The mam use of a true confession is to determme the direction of the 
~, Investigation. 

" Every confesslOn which a person in police custody wishes to make shall be recorded by 
"the hIghest magistrate short of. the DistrIct Magistrate who can be reached in a reasonable 
"time. The higher the rank of the magIstrate recording a confession. the greater is its value 
" In evidence." 

2 I am to enclose copies of the opinions of the Honourable Judges of the 
High Court and of the Judicial Qommissioner and of the Additional Judicial 
Commissioners of.Oudh and to state the views of His Honour upon the subject. 

3. I am to draw attention to the following remarks in the resolution on the 
work of the police in the United Provinces in 1907 :-

"The Lleutenant-Governor's expel'lence from the cases that have come before him on 
"applications for remIssion or commutations of sentence strongly bears out the view that 
~, investigating officers too frequently overlook the necessity of obtainIng eVIdence to corroborate 
"facts ascertained from the confesslOns made by accused persons. The practice ordinarily 
~, followed seems to be to endeavour to get some admission from the accused person at as early 
~, a stage In the lDvestigatlOn as possible. Once this has been obtained the investigating officer 
"IS apt not to worry himself too much in making an exhaustive investigation: at some later 
"stage of the proceedings before the courts the accused person withdraws his confession. 
" Nothing could be more unsatisfactory than thIS system of investigation which begins at the 
~'wrong end. The proper course for the lDvestig'ating officer to pursue is to test every j>o'!sible 
" theory for the commISSIon of the crime by investIgating and analysing every fact that becomes 
"avaIlable. If, as the net is drawn closer round an individual by the ascertainment of facts 
~, that bring the case home to hIm he elects to. confess, the confession adds confirmation to the 
.. evidence already collected. But the process of begin;ning the case by securing some admis~ion 
"from an accused person instead of first endeavouring to procure all the direct or circum
"stantial evidence that may be available is certain to shake the confidence of the courts in 
" the results of the investigation by the police: In the Lieutenant-Governor's opinion there is 
"nO' matter connected with police administration that demands reform more urgently than 
~, this." 

The following passage occurs in Mr. Trethewy's report on the police adminis
tration in the United Provinces in 1909 :-

" It is very hard to eradIcate the tendency of subordinate police offi<.'ers to rely too much 
"on confessions. This is a question which has engaged the earnest attention of the Deputy 
H Inspectors-General and myself. I have gone through the proceeding'S in many cases leading 
"to acquittals of important offences, such as dakaiti and murder, In order to look out for 
~, defects in the action of the police and can say that most superintendents are now alive to the 
" necessIty of exercising caution, before allowing a confession to be recorded and accepted a~ the 
"basis of the Investigation. Mr. H. G. Richardson and Mr. B. lI. Hamilton may be specIally 
"mentIoned as taking great pains in this direction. The Magistrate of Meerut rem!lrks: 'I 
.. , am rapidly coming to the opinion that it would be better for police work if confeSSIOns w~re 
~, , entirely inadmissible in evidence. The tendency to try and get some sort of a confeSSIOn 
" 'and then to build up eVH..lence around it seems inevitable. Undoubtedly the cleverer 
" , criminal now realizes that an he has to do to ensure his comfort when tackled is to confess; 
~, , and that he is practically certain of acquittal when he retracts later on. I have long ago 
~, 'stopped tahsildars or local maO'istrates from recording confessions.' The Superintendent 
" of Police at Meerut has issued an" order that no confessions are to be recorded till the accused 
~'has been produced before him. The Commissioner endorses the views of these two officerll 
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•• as to the harm done by confessions. These opinions and orders seem sound as applying to 
41 the kind of confession obtained during the COurse of an investigation, and when a gazetted 
" officer supervises the proceedIngs of the police in which a person has confessed it is certainly 
" advisable that he "bould see the accused apart from the subordinate police and question him: 
~. carefully to determine whether his statement is true. There is however another kind of 
.. confession often made in mUl'der cases, espeCIally when the motive of the crime has been 
" jealousy; the murderer rushes off hot foot to the police station and reports all the circum
~. stances of his guIlt; on such an occasion there is no harm in getting hIS statement recorded 
... by the nearest magistrate, for if he is left to get cool he may think better of his original 
... intentions to welcome punishment. 'Vith reference to confessions of the first kind there 
.. are two points which the police are prone to overlook. The first is that the confession, if 
"true, may be, more useful as giving a directIon to the course of the investigation than as a 
... piece of evidence; it shows the police which line to follow and where to look for proof. The 
" second is. that espeClally in a dakaiti or gang case the confession should not be accepted as 
" a whole till all the details have been checked as much as possible. Many a prosecution has 
.. , failed because a confession~true in the main, is false in some particulars." 

The comment made on this passage in the Government resolution was :-
.. In this connection it will be useful to consider the vexed question of how far confessions 

~. should be allowed to affect the work of the pohce. It is impossIble to lay down more than 
.. very general rules on this subject. It is absolutely necessary that the subordinate police 
.. should be made to understand that no sort of pressure, direct or indIrect, is to be put upon 
'" persons ta make them confess. His Honour sees no reason to suppose that there is anything 
... like a general practice of putting pressure upon persons to make them confess. It has been 
... broadly suggested in some quarters that such a practice exists, and some persons have gone 
" so far as to lmply that the use of physical torture is hy no means uncommon. The Lieu
"tenant-Governor is unable to find that the facts support these allegations. Occasionally it 
"IS discovered that confessions have been improperly obtained; but there is no justification 
" for a general charge against the police of this provmce of using illegal and Improper methods 
.. to extort confessionI'>. His Honour consIders that It would be exceedingly difficult for torture 
H to be inflicted by a police officer in any case WIthout certain risks of detection, and the fact 
"that in hardly any mstance has such torture been proved goes to show that the allegations 
... of the persons who assert the existence of such a general habIt are 'WIthout foundation. Even 
I. when a confession IS made spontaneously and without any pressure being placed upon the 
" person making it, it frequently leads to subsequent bad work in mvestigatlOn. Too often 
.. an investigating officer considers that, once a confession lias been obtamed, the case is over . 
.. The real value of a confession is the clue it gives for carrymg on the inquiry on right lines. 
"If mvestigating officers would only recognise this fact less would be heard of cases failing 
.. owing to confessions being retracted in courts. This is another matter m which supervision 
"by superior officers is essential. It is on their guidance of the subordmate police, their 
Ii intelligence in pointing out correct methods and their restraining the use of incorrect methods 
.. that SUccess in worlnng out difficult cases must finally depend." 

4. These remarks sufficiently indicate the place that the confession should in 
the opinion of the Lieutenant-Governor take in the work of investigation. The 
following instructions were issued in the form of a circular letter to all superin
tendents of police, dated the 15th July, 1908, by the Inspector-General of Police to 
impress the importance of these prinCIples :-

.. There is a growmg tendency on the part of the police to deal with important cases of 
.. , murder and other heinous crImes solely on confessions or statements unsupported by material 
.. or corroborative eVIdence. Instead of workmg on the informatIon so obtamed and procuring 
"corroboratIve evidence, investIgating officers generally take immediate steps to have the 
.. confession or statement recorded by a magistrate and then consider they have done all that 
"is required in the case. It constantly happens that such confession or statement is subse
" quently retracted and, there being little evidence available, the case breaks down in court . 

.. Superintendents of police must do all in their power to instil sounder methods of working 
.. into their subordinates, and in order to ensure that this is done in all important cases, it is 
•• desirable that the services of assistant and deputy supermtendents should be freely utilized in 
•• supervising investigations. 

"The subordinate police will welcome. the assistance that these officers can render them 
... in the handling of such inquiries and in any case this step will ensure that the investigation 
... is thorough and complete. . 

"Deputy Inspectors-General should. when inspecting districts, satisfy themselves that 
.. these orders are carried out, and should note in their inspection reports the number of cases 
"in which assistant superintend~J).ts and deputy superintendents have been enh'llSt"d with 
" investigations . 

.. The subject should be noted on in the district annual reports." 
There is reason to believe that the instructions given are being followed intelli

gently, and that the defects found in 1907 are disappearing. 
5. The next point to be considered is the manner in which a confession should 

be recorded. I am to suggest that what is required is a record of a confession which 
will, in practically all cases, prove itself as spontaneous and unimpeachable, or the 
reverse. 'The two main objects to be attained are to guard against improper pressure 
being put upon the person confessing, and to secure that, if improper pressure has 
not been put upon the person confessing, he shall not usually be able to retract his 
-confession. successfully. 
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6. This siIbject has already been consIdered by Sir John Hewett, and in 
October, 1910, he examined closely the procedure adopted in recording confessions 
in this province. 

The view which he took was that while it is for the Government to modify 
rules affecting matters of an executive nature, such as those regarding custody of 
under-trial prisoners, directions as to the manner in which judIcial officers should 
exercise theIr functions as courts of justice can only emanate from the chief judicial 
tribunals. This is the view which is accepted by the Government of India in the 
letter under reply Although the Lieutenant-Governor considered that a modi
fication of the procedure under which judicial officers recorded confe~ions was for 
many reasons desirable, there did not then seem to him to be sufficient grounds on 
which he could approach the highest judicial authorities on the subject. Con
ditions have since altered, and now that the opinions of the judicial authorities 
hav~ been taken and their views are found to be in general accord with his own. 
His Honour proposes to make certain suggestions to the High Court and the Judicial 
Commissioner with the object of regulatmg and improving the procedure in vogue. 

7 The Lieuteant-Governor considers it desirable that a rule should be made 
that no confession shall be recorded except by a magistrate of the first class or 
specially selected magistrate of the secona class, and that it should be' recorded. 
whenever possible, by the magistrate who decides the case or commits the case for 
trial. This suggestion will be placed before the High Court and the Judicial Com
missioner. The employment of a tahsildar as the officer before whom confessions 
are recorded ~ppears to the Lieutenant-Governor to be usually undesirable. It is 
not likely that there will be any inconvenience caused by prohibiting taqsildars 
from recording such confessions. There are now only 96 out of 216 tahsils which 
are not on a line of railway, and in the circumstances it will not in most cases entail 
any appreciable delay if an accused person who desires to confess is conveyed from 
a tahsil to headquarters. It will further be suggested that the magistrate shall 
first examine the accused, noting whether he is suffering from excitement, whether 
he appears tired, worn-out or restless, and generally whether he is in a normal and 
ordinary condition for a man of his class, and examine him closely for bruises or 
other marks of injury. It will be also proposed that a medical man, if procurable, 
should also examine the man thoroughly, and that the magistrate should make a 
careful and detailed note, stating the result of his examination, and adding to it 
the written note of the medical examinatiCin, if any. The Lieutenant-Governor will 
further suggest that in no case should the police, who have been concerned in the 
investigation, or who have arrested the accused, be present while the latter is Q,ues
tioned and his statement taken down, and that the magistrate should, if possIble, 
keep the prisoner for some time in his court, in other than police custody, after alI 
police officers connected with the case have been excluded, so that any influence 
which may have been brought to bear on the prisoner may have a chance of being 
lessened or destroyed 

8. The Lieutenant-Governor will also suggest that questions in the followinO' 
or some similar form should be put to the prisoner by the magistrate, the actua1 
questions to be varied or amplified at his discretion subject to the necessary condition 
that every question that is put must be recorded. 

Q -Do you understand that you will not return again to or go near the polke 
officers connected with this case? 

Q.-Are you making a statement of yopr own free wi1l1 
Q.-Have you been ill-treated in any way by the police or anyone else in order 

to make you confess? 
Q -Are you afraid that anyone will do you an injury if you do not confess? 
Q.-Has a police officer or anyone else told you that you will gain anything 

if you do confess? . 
Q.-Do you hope to gain anything if you do confes;;;? 
Q -Has a police officer or anyone else ~iven you anything you wanted to make 

you confess? 
Q.-Do you understand the position clearly? You have nothing to hope or

fear from the police officers YQU have previously been with. You are 
not going near them again. They cannot help you or injure. you. I 

. pro~ise you nothing. I do not promise you a pardon, or any ?liti
gatIon of sentence. I have no reason for supposing that you WIll be
pardoned or have your sentence reduced if you are guilty because you 
are confessing. Do you wish to make a statement? 

Q.-What have you to say? 
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The suggestion will continue that, after fully satisfying himself that the 
prisoner is desirous of making a genuine confession, the magistrate should proceed 
to record his statement, as nearly as possible verbatim, and to ask any questions 
necessary to explain or even to amplify the confession made and should carefully 
record every question put, and that finally he should append a certificate to the 
effect that all the instructions above suggested have been fully carried o11;t, recording 
his reasons for any deviation from them, and stating fully his reasons for believing 
the confession to have been a genuine one, if such be his conviction. It will further 
be suggested that when the confession is over the magistrate will have it carefully 
read to the man, and then send him in custody of police officers other than those 
-connected with the case to the nearest magistrate's lock-up. 

9. The Lieutenant-Governor will consider separately the necessity for pro
viding restrictions to the restoration of a confessing prisoner to police custody. It 
may be possible to arrange that in no circumstances will such a person ever remain 
in police custody after he has made a confession, with a provision that the police, if 
they wish, can interview him afterwards in the presence of the jail authorIties, and 
that further, when a man is sent up to confess and refuses to confess he will not be 
sent'back to police custody. It may not, however, be possible to prohibit absolutely 
the retention of such persons by'" the police in any circumstances, but every attempt 
will be made, even if the prOhIbition be not made absoluteJ. to reduce the occasions 
.and the period of such detention to a minimum. 

10. The question of confessions is connected intimately with the question of 
remands to the custody of the police. The Police Commission referred in para
graph 166 of their report to informal arrests. One of the abuses most difficult to 
eradicate from police work is the tendency of the police to keep a man in illegal 
detention and practically under arrest, and t!J describe this procedure as the deten
tion of him under observation. The practice was formerly common. It has been 
-on the wane in this province for years and is gradually (though slowly) dying out. 
Sir John Hewett is of opinion that if the legal authority to remand in police custody 
were taken away the practice would again increase. The time when torture is 
to be apprehended is not the time after the man has been placed under regal arrest. 
For it becomes easy to bring home proof against an offending police officer by marks 
of torture. The opportunity for torture arises before legal arrest takes place, and 
the abolition of such remands, so far frQm assisting the suppression of torture by 
the police, would be likely to interfere with the discovery and the proof of this 
form of crime. At the same time the Lieutenant-Governor considers that remands 
for as long as fifteen days are unnecessary in places where communications are 
as good as they generally are in the United Provinces, and he would like to see 
the law altered so as to limit remands to police custody to a period of seven days, 
except in more backward tracts and elsewhere, under the express orders of the 
District Magistrate. A modification in the provisions of the Code of Criminal 
Procedure will be required before this object can be effected, but as the question 
-of amending the Code is now under the consideration of the Government of India, 
the present will be a suitable occasion for consit;leration of this proposal. It also 
seems desirable to Sir John Hewett that during such remands to police custody the 
superintendent of police should have the opportunity of satisfying himself by 
examining a person who is said to be willing) to confess that his subordinates have 
not abused thei~ powers in this respect. W.ith the above modifications the power 
to r.emand to polIce custody may be retained WIth advantage. Amongst other reasons 
',,:hIch can be advanced for its retention in a restricted form one stands out espe
-cially. If effect is to be given to the intelligent procedure suggested in the report 
-of 1909 by Mr. Trethewy, to which reference has been already made, for the guidance 
of police officers in obtaining and recording confessions-a procedure which in 
the .opinion of His Honour provides admirably for the prevention of false con
fes~lOns and confessions obtained in an improper manner-a certain degree of 
l~tItu?e mu~t be permitted to t~e police to retain accused perso~s on certain oc~a-

. Slons In theIr own custody, and In many cases in which the superIntendent of ,PolIce 
is not at headquarters it will be necessary for investigating officers to retam the 
accused person in their own custody in order to bring him before the superintendent. 

11. The Lieutenant-Governor is inclined to deprecate the addition of further 
restrictions. He is in absolute agreement with the learned Judges of the High 
Court and the Judicial Commissioner and the Additional Judicial Commissioners 
-of OU?h that it will be inadvisable to forbid the recording of confessions before 
the trIal commences, except in very special circumstances and by the order of the 
District Magistrate .. 
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12. There IS, the Lieutenant-Governor is convinced, sufficient reality in the 
confession to justify its retention generally, jf recorded by a responsible magistrate. 
and provided that pr~autions are adopted to ensure that the accused is not exposed. 
to ill-treatment or fear of ill-treatment by the police after he has made his con
fession or has refused to make a confession before a magistrate. The confession 
should, whE;mever possible, be recorded before the magistrate who will hold the 
inquiry or trial, but provision must be made for cases where this is not possible 
without unreasonable delay. 

13. Sir John Hewett is satisfied after consulting judicial officers of all grades. 
and as a result of observing a very large number of confessions in judicial records 
which have come before him in applications for clemency or remission of sentence 
or .otherwise, that the cases of genuine confessions by Indian criminals are com
paratively numerous. It is largely a matter of temperament and environment. For 
one thing crimes of passion are much more common in India than in England. 
For another the influence of public opinion in an Indian village has more effect 
on an Indian villager than any public opinion in England on an Englishman. For 
a third the people are more emotional and superstitious. Given these causes it 
cannot be regarded as surprising that confessions are volunteered in this country 
to an extent which would seem hardly credible in England. But if comparison 
were made with a continental country, such as Italy, it would probably be found 
that the difference was less striking. Some of the reasons which make for a large 
number of confessions in India make also for their subs~uent retractation. The 
mental condition which drives a criminal to unburden hImself is naturally more 
intense amongst the unbalanced peasants who for the most part commit CrImes of 
passion in this province. But the frenzy which induces such a criminal to exalt 
his crime, or the impulse which impels declaration to obtain a momentary respite, 
is succeeded frequently in such an organization by a reaction under the influence 
of which the instinct of self-preservation reasserts itself Under the second influence 
retractation follows. In addition, the retractation of confession is greatly influenced 
in this country by the practice of placing under-trial prisoners in close communi
cation with each other in the police lock-up. And once a man has been remanded 
to the jail lock-up inter-communication between under-trial prisoners and men 
under sentence becomes practically unavoidable whatever the regulatIOns may be. 
In the circumstances retractation is not surprising, and does not in any way 
necessarily reflect on the genuineness of the original confession. 

14. I am to add that Sir John Hewett is of opinion that, while the imposition 
of conditions of the nature suggested will afford sufficient protection for the :r.resent, 
the way should be left open for subsequent consideration of the advisabIlity of 
altering the law to enable accused persons to give evidence in the same manner as 
they now give evidence in England. Experience in England has shown that the 
admission of prisoners' evidence has operated in the interests of the innocent, and 
in the furtherance of justice, and he sees no reason why action on similar lines 
should not be adopted with advantage in India, although it is likely that such a 
change in the law would be opposed here by much the same interests as opposed it 
in Great Britain. . 

15. The opinions of the high judicial authorities who have been co?sulted 
go to show that they attach no importance to the mere fact that a confesSIOn has 
been retracted, provided that it has Deen recorded in circumstances which safeguard 
its genuineness and its accuracy. It is not the experience of His Honour that the 
courts of this province attach no weight' to a retracted confession per se, or that 
simply because it has been retracted they demand additional evidence which woul.d 
in itself be sufficient for a conviction in absence of a confession. The courts of thIS 
province usually take confessions for what they are properly worth. rrhey take 
retractions for what they are properly worth, and judge the value of a retracted 
confession on reasonable principles. 

Annexure 1. 

l.etter jro1n L. G. Evans, Esq., Judtctal CommtbStoner of Oudh, to Secretary to GoceTnment, 
Dntted Promnces, No. 2258/XIV-380, dated the 27th September, 1911. 

With reference ~o your letter No. 2294jVI-629-1911, dated the ~3!d August, 19P, I ~ave 
the honour to submlt the opinions of my colleagues and my own opllllon on the pomts ~aIBed 
by the Government of India with reference to the procedure to be followed in the production of 
accused pers?ns before magistrates with the object of recording their confessions and in recording 
8\1('h confeSSIOns. 



Annexure 2. 
Opinion recorded by T. C. Piggott, Esq., First Additional JudiCtal C07n7niuione'l" oj Oudh, date4 

the 5th September, 1911. • 
I would suggest that as a basis for any fruitful consideration of this question it is advisable 

first of all to arrive at a clear opinion as to the reason why any change in the existing law Of" 
procedure is considered necessary, or, in other words, as to the nature of the evils or abuses 
against which it is sought to guard. So far as my own experience goes, I do not think that 
there is any foundation for the suggestion that the lives or lIberties of innocent persons are in 
danger under the existing law. I have occasionally come across cases in which the power of 
CaU1>lDg the confessions of accused persons to be recorded before the commencement of the 
enquiry or trial under the provisions of section 164 of the Code of Criminal Procedure seems 
to me to have been abused, and in which confessIOns so recorded are unrelIable or altogether 
worthless as evidence. I think such cases are readIly detected and exposed by the courts, and 
that a person who is really innocent of all connection with a particular crime runs exceedingly 
little risk of being conVicted on the strength of a confession under this sectIOn obtained from 
him by improper means. The real danger to be guarded against, in my opmIOn, is the tempta
tion which the existing state of the law offers to over-zealou.s, unscrupulous, or incompetent 
police officers. I do believe that serious failures of justice occasionally occur because a case has 
heen sent up for trial mainly on the strength of some confession or confessions improperly 
obtained, irregularly recorded and of no evidential value when a more intelligent and straight
forward investigation would' have resulted in the production of evidence suffiCient to bring home 
their guilt to the actual criminals. On this ground alone I am in favour of some modification 
of the existing procedure, though feeling strongly that the whole question is one of choice of 
evils and that it is inadvisable to hamper the pollee in their contest with crime, especially 
with organized crime, by more restrictions than appear to be absolutely necessary. 

2. I would stron~ly deprecate the suggestion that the power of recording ponfessions before 
the commencement 01 an mquiry or trial should be entuely taken away ·from the Indian 
magIstracy. Such a power apl!ears to be a necessary complement and corrective of the special 
provision of law in this country which prohibits the tendering in evidence of any confession made 
by a person while he is in the custody of a police officer. It is particularly valuable in two 
classes of cases-

(a) in the investigation of organized crimes such as dakaitIs; 
(b) in connection with serious offences, such as murders, when it is obvious from the outset 

of the mquiry that a certain number of persons (as for instance a particular family, 
or the residents in a particular house 01' enclosure) must all of them know more 
or less of the truth regarding the commission of the crime, and yet it is almost 
impossible to bring home the guilt to any particuJar person or persons except upon 
the statements made by members of the family or residents within the enclosure. 

In the former class of cases the police may often find in their hands at an early stage of 
the inquiry a member of the gang which comml,tted the offence who IS prepared, for one reason 
OT another, to make a clf'an breast of the whole matter. The inquiry must proceed for the time 
being upon the information which this individual IS prepared to give, and it is of the highest 
importance that any statement which he may make should, be made by him under the sense 
of responsibility imposed by the knowledge that it could be proved against him in the event of 
his being put upon his trial. Moreover, in many cases it would seriously hamper the court 
in trying to arrive at the facts and to estimate the value of evidence subsequently produced, 
if it were not in a position to take evidence as to precisely what the informer. or the accused 
who first fell into the hands of the police, had actually stated at the time of, or shortly after, 
his arrest. 

In the 'second class of cases to which I have referred I am confident that. even as the law 
now stands, persons are put forward to make to the police and to repeat before a mag-istrate 
statements more or less of the nature of confessions, but conveying a false or seriously dlStorted 
version of the actual facts. This is done to choke off further inquiry, to put the pollee on to a 
wrong track, or simply to offer up one out of several guilty persons as a sort of scapegoat to the 
vengeance of the law. Confessions made under these circumstances are almost always retracted, 
and I am confident that in some cases they are carefully calculated beforehand with a view to 
their intrinsic falsehood becoming demonstrable at the trial, and so involving the failure of 
the prosecution even as against the individual who had llndertaken the risk of "confessing." 
If statements of this sort were permitted to be made to investigating police officers under
guarantee that under no circumstances could they be proved in evidence at the trial, and with 
the knowledge that the persons making them could not be asked to guarantee their truth by 
repeating them in the presence of a magistrate before the inquiry by the police was closed, 
I am convinced that the difficulties of the police in dealing with this class of crime, serious as 
they are at present, would be very much aggravated. 

3. I incline, however. to the opinion that the class of magistrates empowered to record' 
confessions under section 164, Code of Criminal Procedure, might with advantage be restricted. 
I arrive at this conclusiOn with reluctance, and in spite of a feeling that such a measure will in 
some cases unnecessarily hamper an honest investigating officer in the conduct of a difficult 
inquiry. At the same time I find from experience that in the maiority of the cases (if not in 
all) in which a confession recorded before the commencement of the inquiry is found to have
been obtained by the use of improper methods, to have been irregularly recorded or to be
otherwise worthless as evidenC'e. it has in fact been taken by a magistrate wliose qualifications
and experience were not equal to the responsibilities thus laid upon him. Moreover, I think 
(and this is to mv mind the principal advantage to be anticipated from any such change) that 
if the number of 'magistrates empowered to recorcl such confessions were restricted, there wouIeT 
be some chance that any instructions which might be issued for their guidance under the
authority of the Local Government or of the High Court would be brought to their notice an{Y 
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would be observed with reasonable fidelity. The instructions issued by the various High Courts 
which are to be .found print~d ~n the .appendix to the .Gover~ment of India's letter unde~ repl, 
are mostly admlIable, and It IS obvIous that very httle difuculty would have arisen m th18 
matter if anyone of these sets of mstructions had always been carefully followed by the 
magistrates for whose guidance it was intended. 

4. I would suggest therefore an amendment of section 164 of the Code of Criminal Proce
dure confi!ling the p.owe.rs t~e~eby c.onferred to magistrate~ who w!>uld be competent (a~art from 
any queshon of terIltorlal JurIsdlCtlOn) to try or to commIt for tIlal the offence under mvestiga
tion. r:J;he practical result would be that c(:mfessions in Important cases would be recorded only 
-by magIstrates of the first class, or by magIstrates of the second class empowered to commit for 
trial by th.e cour~ of session. Inde~d, if it were though~ more convenient to put the proposed 
alteratIOn mto thIS form my suggestlOn would be to restIlct the powers conferred by this section 
to magistrates of the first class and magistrates of the secona class, either especially empowered 
-thereunder or empowered to commit for trial by the court of session. This would mean prac
tically that the section would nQt be used except in cases of serious crime, and I do not know 
that any attempt is made to use it in petty cases as the law now stands. 

5. I would further make it obligatory under the law that the magistrate should before 
'C~mmencing ~o .reco!d any sucn confe~sion, question the person making it in ordex: to' satisfy 
1umself that It 18 bemg made voluntarIly, and to put on record as part of the exammation the 
questions so put by him to the accused and the answers returned by the latter. Pending some 
such a1te~ation in the law I think these results might be secured by executive orders addressed 
-to District Magistrates and police officers. . . . 

6. When this has ,been done, and as supplementary to these changes in the procedure, 
I think all High Courts might be asked to issue instructions as to the recording of such 
.confessions, and that District Magistrates should be required to see that these instructions are 
-clearly brought to the notice of the first and second class magistrates concerned. As re~ards 
the particular form of instructions to be issued, those shown in the Government appendIX as 
issued under the authoritvof the Judicial Commissioner of the Central Provinces seem to me 
-to meet the case: I should be disposed to require the magistrate to place on record the fact 
ihat no police officer conected with the investigation of the case pr the Rnest of the accused is 
present in the room, or even within sight or hearing of the accused, while the confession is 
beIng recorded; indeed, I think the examination oue-ht to commence by putting this fact in the 
Torm of a question to the prisoner himself and recordmg his own admission of its truth. I should 
he prepared to draw up a certain set of questions which magistrates might be directed in 
'every case to put to the accused before commencing to record his statement, and even to embody 
such questions m a printed form to be issued for the recording of confes'!ions under section 164 
-of the Code of Criminal Procedure. 

7. If anything mor.e than tliis is required, I think it should take the form of instructions 
issued departmentally by the head of the provincial police. In order to make such instructions 
'Of any value it would have to be clearly unders~ood that a deliberate breach of the same on the 
]Jart of an investigating 'officer would be considered an unpardonable offence, that is to say 
unpardonable in the sense that some sort of punishment would in every case follow upon its 
-commission. My own opinion is that if all investigating police officers could be got to under
stand .once and for all that the obtaining of confessions in an improper manner, and getting 
ihem 'recorded under pressure, wak an offence in the eyes of their departmental superiors, and 
that they would not be allowed to plead in defence or extenuation that they really got hold of 
the right man or that no conviction of the guilty persons could have been secured at all unless 
flome mdividual had been induced to speak by the exercise of trickery or judicious pressure, 
we should hear very little in the way of complaints about confession'! obtained before the 
~ommencement of an inquiry or'trial. 

Annexure 3. 

Opinion recorded by B. Lindsay, Esq., Second Add~tional Judicwl Commtssioner of Oudlt, 
dated tlte 5th September, 1911. 

I have only a few observations to make on the proposals contained in the Government of 
India's letter. .' 

(1) I do not think that it would be advisable to stop altogether the recording of confessions 
before trial. 

(2) I would limit the power of recording confessions to magistrates WllO have been invested 
'With powers to commit to sessions. 

(3) I am of opinion that in these provinces generally magistrates do not take sufficient care 
-to inquire into the circumstances attending the making of confessions so as to satisfy themselves 
that they are being made voluntarily. Before the confession is recorded there should be ~ fu!l 
note made of the steps taken to ascertain the voluntary nature of the statement. I thmk It 
important, as laid down in some of the instructions, that the body of the accused should be 
€xamined in order to see if he has been subjected to any violence. • • 

(4) I am in favour of the suggestion that before the confession is taken the accused should 
De allowed to spend a night out of police custody. And after the confession he should not 
aga.in ?e r~manded to police custody unless such a step is essential for the prosecution of the 
-pollee InqUlry. 

(5) ~he law as to the admissibility of confessions against the person making them shoul~ 
be ~xplaIned to the accused before he is allowed to make any statement and a record of thl!\ 
navIng been done shQuld be made in .the proceedings. 
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(6) I approve of the direction issued by the Bombay High Court regarding the noting of 
the date and hour of the commission of the offence and the·date and hour when 'the accused first 
came into police custody, The accused should himself be questioned on these points. 

(1) I also strongly approve of the direction in the orders issued in the Central Provinces 
that the magistrate is not to ask" fishing" questions. No questions should be put except those 
that are necessary to enable the accused to explain, any statement already made regarding the 
meaning of which the magistrate may have doubt. 

Annexure 4. 

Opinwn recorded by L. G. Evans, E"q., Judtcwl Commisswner of Oudh. 

I agree generally with the notes made by Illy colleagues. 
My experience is that it is fairly easy to ascertain whether a confession has In it any 

elements of truth. 
Confessions made under pohce pressure can be detected if the circumstances under which. 

they are made are considered. ' 
Broadly stated true confessions come under two heads--

(1) confessions made by a criminal immedtately after a crime, when he has committed.. 
a crime in the heat of passion and he knows he cannot get off undetected; 

(2) cbnfessions made by a criminal who has deliberately committed a crime, but who finds. 
that sufficient evidence as to his guilt has been discovered by the police and his 
only hope of escape is to be an informer. 

A striking instance of this occurred In a dakaiti case tried by the Judge of Gonda about 
fifteen months ago. A dakaiti occurred and by a piece of good luck the police got hold 
of overwhelming evidence against some six men, and then they all made desperate efforts tl)
be treated as informers and gave good details of the affair. The genuine nature of these 
confessions was obvious. • 

The existing rules as to recording confessions are very good, but much more depends on the
good sense and intelligence of the magistrate who records the confession, and for this reason I 
would restrict the power of recording confessions to first class magistrates only. 

Persons who have confessed shopld not be sent back to the police, unless the magistrate
certifies that such procedure is in his opinion absolutely ne-cessary to complete the inquiry. 
Such certificates should not be given as a matter of form, but only after complete and carefur 
consideration. 

Annexure 5. 

Letter from S. P. O'Donnell, Esq" Reg~strar, H'tgh Court of Judtcature for the N orth-Western 
Provinces, to Secretary to Government, Untted Provinces, No. 6090, dated the 
18th November, 1911. 

I am directed to reply to your letter No. 2293jVI-629, dated the 23rd/24th August, 1911 .. 
enclosing a copy of a letter, Nos, 181-190, dated the 12th/19th July, 1911, from the Government 
of India, Home Department, with reference to the procedure to be followed in the production.. 
of accused persons before magistrates with the object of recording their confessions, and in 
recording such confessions. 

(1) The Court are opposed to the suggestion" that the recording of confessions should be 
II prohibited except in very special circumstances and under the orders of the District 
If Magistrate." Whilst recognizing that the admissibility of confessions as evidence in a tria1 
leads occasionally to grave abuses, they consider that a prohibition so rigorous as that proposed 
is, in the conditions obtaining in this country, undesirable and impracticable. 

(2) They are entirely in favour, however, of the proposal that confessions should never be-
recorded by a third class magistrate. In their opinion confessions should, if this is not 
impossible, be invariably recorded before a first class magistrate. 

(3) In practice difficulties, they apprehend, are likely to attend the enforcement of an 
absolute rule that a prisoner, who has confessed should, in no circumstances, be returned to the
police. But in their opinion a prisoner who has been produced by the police for the purpose 
of having his confession recorded should not be returned to police custody without the special 
order in writing of a first class magistrate, and that whether he half or has not actually made a 
confession. 

(4) The suggestion that before a confession is recorded an accused person should have spent 
at least one night out of police custody, has much in its favour provided adequate arrangements 
for the proper segregation in the lock-up of the accused person can be made. Where no such 
arrangements can be made the proposal is in the Court's view impracticable. 

(5) The adoption of the Bombay rule that confessing prisoners should be qnestioned as tl)
whether they have suifered ill-treatment at the hands of the 'police is not, the Judges think, likel~
in practice to be of much benefit. It is already the duty of the magistrate to satisfy himself that 
the confession is being made voluntarily and not as the result of ill-treatment, and the prescribing
of particular questions to be put to a confessing prisoner might conceivably defeat the very-
object. aimed at. ' 

82339 E2 
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Enclosure 6 in No.1. 

'Letter from the Hon'ble Mr. C.·A. Barron; C.I.E., Chief Secretary to the Govern· 
ment of tlte Punjab to the Secretary to the Government 0/ India, Home. 
Department, No. 18-C., dated the 2nd December, 191:3, 

(Extract. *) 

I am directed to reply to the letter of the Government of India. dated the 12th 
July, 1911, as to the safeguarding of accused persons who record confessions 
in criminal cases under investigation by the police. The opinions of the 
Hon'ble Judges of the Chief Court were obtained and I am directed to 
forward a copy of those opinions. It. will be noticed that the Hon'ble Judges 
.are unanimous in expressing the opinion that confessions are of great eviden
tial value; that in the vast majority of cases confessions made by accused 
persons are strictly voluntary; and that .no general inference can be drawn 
from the frequent repudiation of confession~ at a subsequent stage of enquiry 
or trial that they were, in the first 'instance, extorted by torture or undue 
pressure of other kinds. The Hon'ble Judges differ somewhat as to the neces
.sity for minor alterations in the existing instructions relating to confessions, 
.but on the broad question of the adequacy or otherwise of the procedure· at present 
prescribed in providing the necessary safeguards they are entirely at one. With 
this general conclusion expressed so confidently by the highest tribunal in the 
Province, Sir Michael O'Dwyer entirely concurs. The Lieutenant-Governor does 
not consider that it would be expedient to abolish altogether the recording of con
fessions on the motion of the police. The existing rules of the Chief Court and of 
-the Police Department direct that such confessions should be recorded before the 
Magistrate exercising the highest powers, short of the District Magistrate, who can 
be reached within a reasonable time. Third-class magistrates are not allowed to 
record confessions unless in very exceptional circumstances, and resort 'to Honorary 
Magistrates is discountenanced. Magistrates who record confessions are already 
·directed to enquire carefully from the accused whether any pressure or inducement 
.has been brought to bear upon him, and it is their plain duty to examine the bodies 
·of accused persons who make any complaint of personal injury. This duty it has 
never been alleged that Magistrates do not carry out conscientiously. Magistrates 
before remanding an accused person to police custody have to consider whether there 
.are any reasons against this course, and ordinarily persons who refuse before a 
Magistrate to make any confession are not returned to the custody of the police. 
Those who do make confessions may be remanded to police custody if their aSSIstance 
is required. for the further investigation of the case, but are only so returned by 
written order of the Magistrate and for' special reasons which should be recorded 
by the Magistrate. Such being the instructions already in force on the subject, 
-the Lieutenant-Governor does not advise that any radical alteration should be made 
in them, except that he would be prepared to rule that confessions should usually be 
recorded only by the first or second clas~ Magistrate having Jurisdiction in the case, 
-exception being made for a proper discretion being exercised by other Magistrates 
with equal powers in urgent cases. His Honour would therefore exclude third class 
Magistrates altogether, but would allow confessions to be recorded by specially 
·-empowered stipendiary Magistrates with second class powers and by specially em
'powered Honorary Magistrates exercising second class powers. Honorary Magistrates 
-of the first class are rare in the Punjab and the powers are only conferred with the 
concurre:p.ce of the Chief Court on men of proved ability and experience. They are 
in His Honour's opinion perfectly fit to be entrusted with the duty of recording 
'confessions. The Bombay rules referred to in paragraph 4 of your letter Nos. 781-
790, dated 12th July, 1911, correspond closely to the Punjab rules on the su~j~ct, 
but the Lieutenant-Governor would add to the latter the Bombay rule prescrIbmg 
bodily examination of the accused when there is any allegation or suspicion of ill
treatment. Such a procedure is in the interests of the police themselves, and will 
tend to prevent the allegations .of ill-treatment now so freely, and generally falsely, 
made at a subsequent stage when the accused retracts a confession. In conclusion 
1 am to express regret that as the result of a serious misunderstanding in the office 
'the reply has been so long delayed. 

• Th? portions of this letter omitted related to subjects other thau the procedure in regard to 
~onfesslOns. The letter, though_ he!,_e_ll!inted.1.o!:_convenience of reference 8'1 an enclosure of the 
Government of India's letter, was received by that Government after the latter was ,,'l'itten. 
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Annexure. 
Opinwns recorded by the Honourable the Judges 0/ the Chief Court, Punjab. 

I am in favour of a confessing prisoner being taken at once to a magi~trate of the highest 
-class available in order that his confession may. be recorded. There is usually no difficulty in 
finding a magistrate of the first class, and the duty of recording a confession should take pre

·cedence of ordinary duties. 
It is a matter of cOPlmon experience in this province that a prisoner, who confesses when 

he thinks denial is useless, withdraws his confession as soon as he has come in contact WIth 
experienced jail-birds, who advise him that the case against him is not as black as he thought. 
Record by a magistrate tends to defeat the subsequent withdrawal. This Court has directed that 
prisoners should not be taken to a magistrate of the third class if one Qf a higher class is available 
without unreasonable delay., Magistrates have been directed to satisfy themselves that the 
(lonfession is voluntary. For this purpose an examination of the prisoner's person is sometimes 
advisable. I would leave this to the di&cretion of the magistrate. In my opinion confessions 
are usually made because the prisoner thinks ~enial hopeless or because his relatIOns and neIgh
bours know that he is guilty. 

'The 21st October, 1911. (Signed) A. H. S. REID, Clue/ Judge. 

I agree generally with the re~arks of the Chief Judge, but wish to add one or two 
,observations of my own. 

I do not think confessions are by any means so useless as the letter of the Government of 
India would .infer, nor do I think that the police of this Province at any rate deserve that the 
inference should be drawn that torture is at least probable in all cases. I have come across 
some cases in which, m my belief, torture was to be very strongly suspected, but for one 
accusation of the kind which I have found to be true r have heard 99 certainly false. So far 
from my experience being that confessions" are adhered to," my own experience IS that almost 
every confession true or false, is retracted the moment the accused gets access to hardened 

. criminals. In one case before me it was in evidence that one accused said to another who was 
being bullied to confess" what a fool you are-confess-and retract it afterwards," and I well 
remember years ago a Deputy Inspector of Pohce saying to me: "SahIb, we have not much 
encouragement to treat prisoners well-whatever we do we are certam to be accused of torture." 
I know nothing of the police of the other Provinces. I know the police of the Punjab well, and 
though I have had, in the exercise of my duty, to say hard things of mdwlduals in the force, I 
think they do not in any way deserve the slur whIch would certainly be cast on them If some 
of these rules were brought into force. If we show no cpnfidence whatever m our police, who 
else is likely to show any? 

I think that confessions should be recorded before the magistrate of the highest grade 
reasonably available, and that, if any complaint of ill-txeatment IS made to him, or at any time 
to any magIstrate, then the magistrate should immediately examine the person of the accused. 
A pnsoner brought before a magistrate to confess, and who refuses to do so, should not as a 
rule be allowed to go back mto police custody I If he makes a confession which the magistrate 
is convinced is voluntary the objection is less, but it should only be allowed by special order. 
I think confessions properly recorded and bearing on the face of them the marks of bona fides, 
are of greater weight in'most of the CO;tuts than either the Government of India letter, or the 
remarks of Messrs. French and 'Wallace would imply. Students of criminology all pomt out 
that confessions, so far from being unusual and not to be expected is the natural tendency of 

-criminals of the" amateur" type, as most murderers m particular are. The prmCIpal pre
'cautions I recommend are:-

(1) Confessions only to be ordinarily recorded by magistrate of the first class. 
(2) Magistrates should satisfy themselves that the confessions are voluntary. 
(3) Accused persons brought up to have confessions recorded should not, except by special 

order after confession, be remanded to police custody, and never if they refuse to 
confess. The real danger of course-is that accused pers'ons should confess for fear 
of ill-treatment if they do not. I see the police point of view, but the police, when 
the accused hail confessed to them and given valuable information, should consi~er 
whether most advantaO'e lies in putting the accused up to confess, and so havmg 
to surrender custody of his person, or m the opposite course. I would not forbid 
the recording of confessions before trial. 

The 24th October, 1911. (Signed) F. A. -ROBERTSON, Judge. 
r 

I agree WIth my colleagues that the Government of India letter under-rates the value of 
the existing law and practice as to confessions. The law is sound enou",h and should be main
tained. The abuses which come_ to light are so rare that no case ~s established for abolishi~g or 
even largely restricting the powers of Criminal Courts to consider duly authenticated confeSSIOns. 
The practice in the Punjab also seems to me generally sound enough. It was not always so, and 
some years ago I held the view now sugO'ested that the District Magistr:l.te's permission should 
always be obtained before allowing record to be made of a confession. In recent year~ so .much 
attention has been paid to the subject, and the police so 'well understand their dutIes In the 
matter, and there'has on the whole been so much improvement all round, tha~ I no longer 
think reference to District Magistrates required, or worth the troubl.e and delay mvolve~. In 
a highly criminal Province lik£' the Punjab district, mag~strat!ls WIll m;ver have the txme to 
look into all confession cases closely enough to prevent theu beIng anJ:thmg more t~an a fifth 
wheel in the coach. Their advice is only required in spe~ial cases. of Importance, ~hfficu!ty or 
doubt and in these tlley ought to be consulted by the DistrIct Supermtendent qf Pollee, WIthout 
being tied up by further-rules. . . 

I a"'ree that men sent to maO'istrates for confession should not be relegated to polIce custo(Ty 
--Whether'" they confess or not. Otherwise I would make -no change. - d 

(Signed) 'A. KENSINGTON, Ju ge. 
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I agree with my colleagues. My experience is that the cases of torture or pressure on the, 
pa!t, of the ~oli~e to, induce confessio~s are rare, 'and that in by fa~ t,he, majonty of cases the
OrIgmal confeSSIOn "is made voluntanly. In order, however, to mmlDllse the risk of illegal 
actIon on the part of the police, I would support the suggestion that in no case should the accused 
person be relegated to police custody. 
The 11th December, 1911. (Signed) H. A. B. RATTIGAN, Judge . . 

Though I a~ ~y no ?llea?1s ~onvj~ced that ~ confession ~ade .by an accused person in the 
course of the pollee mvestIgatIon III thIS country IS of much eVldentIal value, I do not think that 
the existmg practice of recording such a confession should be done away with alto~ether. If it 
is recorded under proper safegua:rds, It may safely be treated as one link in the cham of evidence 
against the confessing accused; the weight to be attached to a confession so recorded is of course 
afrother matter, and it must vary accordmg to the circumstances of each particular case. 

I am certainly in favour of the proposal that ordmarily a confession should be recorded by 
a magistrate of the first class, for magistrates of lower grades do not usually realise the full 
responsibilIty of recordmg a confession strictly in accordance with the provisions of law on the 
subject, and the general impression seems to be 'that they take aown the confessional statement. 
of the accused persons as a matter of routine without satisfying themselves that they are made 
voluntarily and not as the result of pressure or torture on the part of the police, The in
structions which have been issued by our own Court on the subject are, in my opmion, generally 
sufficient to meet the necessities of the case, but unfortunately in practice they are not strictly 
observed 'by the magistrates in the majority of cases, and that is one reason why complaints are 
rIfe as to confessIOns being improperly induced. • 

I also approve of the suggestion that an accused person who has once been brought to a 
magistratfl to have his confession recorded should not be remanded to polIce custody, whether 
he has made a confession or not. I further think that it would be a salutary rule to lay down 
that an accused person who is willing to confess should be kept out of the custody of the police 
for a reasonable length of time before his confession IS actually recorded by u. magistrate, and the 
latter should expressly question him as to whether he has been ill-treated by the police. 
The 15th December, 1911. (Signed) :U. SHAH DIN, Judge. 

The main points to be kept in view in dealing with the law as to confessions before trial 
are-- . 

(a) that the investigation and detection of crime must not be unnecessarily and unduly 
hampered; , 

(b) that leasonable precautions must be taken to ensure that confessions are not im
properly induced, 

No doubt the second of these points is important, but I am inclined to think that in these 
humanitarian days the extteme importance of the first point is apt to be obscured. The task of 
detection of crime has always been difficult in the Punjab, and it is probably becoming more and 
more so as each year passes, and with a full seDse of my responsibility I venture to express the 
opinion that the first point is, in the interests of the public at large, the more important of the 
two. I do not suggest that we should shut our eyes to the scandal and the cruelty of the illegal 
procuring of confessions; but before we proceed to make the work of the police more difficult 
than it already is, we should be quite certain that things are really as bad as they are said to be. 
Lookmg back on my eight years' experience as a magistrate, and 10 years as a Sessions Judge, 
followed by seven years in the Chief Court, I ha.ve formed the opinion that things are not really 
as bad as they are now said to be, and it is my firm opinion that no case has been made out 
for further stringency in the rules and the law. Vigilance is required now as always, for rules 
and laws are apt to be overlooked and infringed, but any further tying of the hands of the 
police and any further depriving them of theIr natural weapons against the criminal will do 
more harm than good, ' 

The sUD'gestIOn of the Government of India that the recording of ('onfessions before trial 
might be gi~eI1 up altogether goes much too far. According to all rational theories of relevancy 
of evidence, a vo~untary confession before trial is releva~t and extremely valuable: and the ~ere 
fact that sometimes it is hard to say whether a confeSSIOn was voluntary or not IS no 8~clent 
reason for adopting the clumsy expedient of ruling out all confessions ~ade before trIal. To, 
me it seems obvious that the proper course is to take'reasonable precautIons and then to leave 
the court trying the case to determine whether the confession wa~ vol~ntalJ'" or not: , 

As regards precautions, I agree with my brother Robertson In hIS final summIllg.uI!, and 
eS1?ecially as regards remand to police c~stody. Such remand should ,neyer b~ made If the 
prIsoner has, on bein~ placed before a magIstrate: refus~d to confess. but It IS obVIOUS that.there . 
are many cases in whICh police custody of the prIsoner IS necessary for the proper complet,lon of 
the investigation. I would go so far as to say that when a prisoner has con~essed to a magIStrate 
before trial, there is ordinarily no objection to his being remanded to polIce c,!-stody, and that 
this shoula alwavs be done, if the police intimate its necessity, unless the magIstrate sees some" 
positive objection. . . 

As regards questioning the prisoner and examination of his body befo!,e a magIs~rate records 
his confession, in practice magistrates do ask a prisoner if he has been Jll-treate4 m any way, 
and no doubt. if his suspicions are aroused. a magistrate will also look at the pr,ISOn!!r'S body; 
but I would deprecate the passing of a rule that he should make such an examma~lon. . 

I entirely agree in Kensington Judge's rejection of the proposal that no confeSSIOns should 
be recorded before trial except by order of the District Magistrate. The delays and trouble
would be intolerable, and the resulting good infinitesimal. 
The 26th December, 1911. {Signed) D. C. JOHNSTO~, Judge. 

I agree fully with the opinion expressed by Johnston Judge. 
The 2nd J annary, 1912. (Signed) W. CHEVIS, Judge._ 



Enclosure 7 in No. 1. 

.Letter from the Honourable Ur. W. F. Rice, C.S.I., I.d.s., Chief Secretary to the 
Government of Burma, to the Secretary to the Governmen.t of India, 'Home 
Department, No. 602 T.-7 P.-2, dated the 1st June, 1912. 

I am directed to refer to your letter, No. 781-790 (Police), dated the 12th July. 
1911 relating to the procedure to be followed in the production before magistrates of 
accu~ed persons to have their confessions recorded, and in the recording by magis
trates of the confessions 'of persons so produced. 

2. The first question stated in your letter was whether, on a balance of advan
tages and disadvantages, it pays to have confessions recorded at all before the trial 

-commences, except in very special circu!D;stances and by or~er of the dist!ict magis
trate. And in support of the suggestIOn that the recordmg of confessIOns before 
'trial might suita~l)f be stop{>ed a~together, it w~s alleged tha~ wh~le a genuine C?n
fession may pOSSIbly be obtamed m the firs~ eXCItement of aJ.l mqUIry, the confesSIOn 
will frequently be retracted later-, a~d experIence shows that m such a case the qOU!ts 
will demand such ru;nple corroboratIOn as .would have been adequa~e ~or. a conV:lctlon 
without the confessIOn. The other questIon stated was whether, If It IS conSIdered 
impossible to go so far as to stop altogether the recording of confessions before trial, 

,'any and if so, what additional safeguards should be prescribed. The Lieutenant
Go;ernor consulted a number of officers of experience in this Province with regard 
to those questions, but His Honour does not think it necessary to trouble the Govern-
1I1ent of India with copies of all the correspondence; it is sufficient to note that only 
a small minority of the officers consulted were in favour of abolishing absolu,tely the 
recording of confessions before trial. The Honourable Judges of the Chief Court 
were included in that minority, and I am to submit a copy of their Registrar's letter* 
in which they" strongly recommend that recorded confessions made to any person in 
,authority before the magisterial inquiry into an offence commences should be held 
inadmissible in evidence." I am now to set forth the Lieutenant-Governor's own 

-opinion in the matter. 
3. Sir Harvey Adamson is strongly of opinion that the recording of confessions 

before trial should not be stopped. A confession is evidence, for what it is worth; 
and the Lieutenant .. Governor cannot admit that evidence should be intentionally 
ignored. His Honour indeed concurs fully in the opinion expressed in the following 
'words by Mr. B. S. Carey, C.I.E.. Commissioner of the Sagaing Division:-

" On the other hand the use of confessions against an accused is a practice 
which common justice demands. Evidence should not intentionally be ignored. 
It 'Yould in my opinion be wrong to disallow confessions entirely. It is our 
bus mess to teach and cantrol the police by other means than by handicapping 
the administration of justice, and I disapprove of the proposal to do away 
w.ith confessionsA as being a departure from th~ plain course which justice 
dIctates." 

Nor can the Lieutenant-Governor admit the correctness of the remark in your 
letter, t~at in the case of a retracted confession the Courts demand such ample cor
r~boratlOn as would be adequate for a conviction apart from the confession; and 
Su; ~arvey ~damson is not withdUt experience on which to base his contrary 
1)pmlo~. Durmg the last five years, in the IIome Department of the Government 
'of IndIa and as Head of this Province,) His Honour has had occasion to deal with 
everyone of the numerous cases of sentences of death which come up for clemency 
to.the Governor-General in Council and to the Local Government respectively; and 
HIS Honou! had also previous experience as Judicial Commissioner of Upper Burma 
and as ChIef Judge of the Chief Court of Lower Burma. Sir Harvey Adamson 
ventures .t~ say, wit~o~t fear of contradiction, that the High Courts, Chief Courts 
and. JudICIal CommISSIoners throughout India frequently find that retracted con
feSSIOns have been voluntarily made, and having so found attach·weight to them; and 

-that in many cases in which the accused persons have been found guilty the inde
pendent corroboration was in fact not sufficiently ample to have led to a conviction 
without the confession. 

4. The Lieu.tenant-Governor has no doubt that to a European mind the pre
valence of confeSSIOn in the East is very astonishing. As an instance of this, it may 

Annexure p. 42. 
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be remarked that for some time after the annexation of Upper Burma almost every
prisoner, if guilty, at once'confessed his guilt. Further acquaintance with civilisa
tion and with our methods of administering justice has altered this practice in 
Upper Burma, but there can be no doubt that in Burma at the present day, and in 
India too, there is a strong tendency for the guilty to confess. In China, as the 
Lieutenant-Governor is informed, confession, however obtained, is a necessary 
antecedent to conviction. 'The following extract from a letter received from 
Lieutenant-Colonel D. J. C. Macnabb, I.A., Commissioner and Sessions Judge of 
the Magwe Division of Upper Burma, may suitably be given here, not only as 
illustrating the tendency of the Burman, when guilty, to make true confession, but 
also as affording proof that even retracted confessions are of value as evidence :-

" If prisoners are willing and anxious to confess, they should be allowed 
to do so. All the senior Magistrates in this Division concur in the opinion 
that the great majority of confessions made in this Province are true and assist 
the administration of justice. In a Burman, after arrest, the natural revul
sion of feeling following the commission of a crime, the effort of concealment 
or evasion of arrest, combined in a large number of cases with the knowledge 
that his whole village knows he is guilty, induce him to confess. Just as 
surely the realisation that such general knowledge will not avail to convict 
him, and the advice of advocates and relatives, lead him to retract later. In 
two cases during the past year I*have convicted in murder cases on retracted 
confessions, and both convictions have been maintained in appeal." 

Whatever may be the cause of the tendency to confess, there is certainly a. 
great difference in this resp~t in the temperament of the Oriental and the European. 
Undoubtedly confession is prevalent in the East; and Sir Harvey Adamson thinks 
that few will deny that only a small proportion of the confessions made are due· 
to police torture and illegal inducements. Whatever the cause, at one time or 
another there comes to many criminals the desire to confess. If taken at this 
psychological moment, the criminal produces evidence against himself which is 
the best evidence possible, being the evidence of his own lips. If not taken at the 
proper time, the criminal regains his normal confidence and decides to divulge 
nothing, with the result that evidence which might have been recorded against 
him is lost. Sir Harvey Adamson be1iev~s it to be beyond dispute that the detec
tion of crime by evidence apart from confession is far more difficult in the East 
than in England. When a serious crime has been committed in England, the 
ordinary citizen is against the criminal and on the side of the police. Evidence 
is easily obtainable, for all persons who know anything material are ready to produce 
what they know. But in the East it is quite the reverse. Whether from direct 
antipathy, apathy, fear of reprisal or a: disinclination 'to be mixed up in the matter, 
the instinct in India is to stand aloof and to give no assistance to the police. It is. 
a matter of common occurrence, within the experience of every district magistrate 
and poliCe-officer, that a serious crime occurs, the circumstances of which render it 
morally certain that many persons in the.neighbourhood know all about it, and yet 
not a single witness is obtainable. In these conditions criminal justice in the East 
cannot, in Sir Harvey Adamson's opinion, afford to ignore any available source of 
evidence; and His Honour believes that it wouln be disastrous to discard the evidence~ 
of confession. 

5. At the same time the LieutenantLGovernor believes that the existing pro-
cedure in recording confessions is in urgent need of improvement; and His Honour's 
opinion to tliat effect has been already placed before the Government of India in 
Mr. FeWs letter* relating to the proposed amendment of the Code of Criminal Pro-
cedure, to which I am to invite a reference. The frequent retracting of confessions 
has given rise to serious scandal, but in His Honour's view it is not surprising that 
confessions, recorded as they are at present, inspire little confidence. The practice 
is to .record a confussion simply as the accused chooses to make it; and this puts a 
premIUm on tutored confessions, because it is easy to tutor a person as to the substance 
of a confession when the tutor knows that the statement will be recorded without any 
attel!lpt to test its truth. The instructions which have been laid down require a 
magIstrate to question a confessing prisoner as to whether he has come voluntarily to
confess, but when the prisoner's statement has been recorded in his own words, the· 

• No.1018M.-L.-5; dated the 5th July, 1911. Not printed. 
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High Courts discouraO'e any further examination of the prisoner with a view to elicit 
the truth. In Sir H~rvey Adamson's opinion what is wanted is to make the con
fessions themselves contain evidence not only of their voluntary nature but of their 
truth so that the Courts which subsequently deal with them may have internal 
evide~ce on which to judge of their weight. It is easy for a tutored prisoner to say 
what he has been told; it is not easy for him to sustain a cross-examination on an the 
facts which 4e has stated, and on all the facts which he must know if what he has 
stated is true. Much greater reliance could be placed on confessions, whether 
retracted or not, if magistrates were enjoined, after recording the confession in the 
prisoner's own words, thereupon to examine him closely as to the statements made by 
him, as if he were a witness whose evidence the magistrate distrusted. In Mr Fell's 
letter which I have cited the Lieutenant-Governor recommended the amendment of 
the Criminal Procedure 'Code on the lines of Scotch law, by which a prisoner is 
subjected to examination, before trial, at tpe hands of the Sheri~ and th~ Procurat~r 
Fiscal, and Sir Harvey Adamson adheres to that recommendatIOn. HIS Honour IS 
aware that objection may be taken to that proposal on the ground that an accused 
person ought not to be compelled to submit to examination, but in the cases which 
are now under discussion the position is different. When an accused person has 
volunteered a confession, there can be no reasonable objection on his part to every 
means being taken to ascertain from his own lips whether the confession is both 
voluntary and true. The Lieutenant-Governor's recommendation therefore is that 
the law should be amended, if necessary, so as to provide that when a confession has 
been recorded, its truth should be forthwith tested by the Magistrate who has recorded 
it, by closely questioning the accused on the statements made by him, with the object 
of ascertaining whether the confession is true or is the mere result of suggestion. 

6. While the remarks in the foregoing paragraphs are applicable to India as 
a whole, I am to submit the following considerations to show that even if the 
recording of confessions were stopped in India, there are good grounds for 
extending oR different treatment to Burma In my letter, No. 601T.-7P.-2, dated 
the 31st May, 1912, the Lieutenant-Governor has pointed out that in Burma cases 
of serious ill-treatment of prisoners in police custody are comparatively rare, and that 
cases of actual torture are almost non-existent. In support of that statement 
certain extracts from letters written by officers of experience were submitted. In 
addition to those extracts, I am now to eite the following opinion recorded by the 
Commissioner of the Magwe Division, namely that "neither I nor the senior 
officers in this Division know of a single case of proved police torture or extortion 
of a confession in Burma." There is indeed a general consensus of opinion, in 
which the Lieutenant-Governor concurs, that torture or serious ill-treatment of 
prisoners by the police in order to compel them to confess is very infrequent in Burma. 
The grinding poverty which oppresses large classes of the popUlation in India does 
not exis~ in this Province; the police share the merits and failings of the general 
.pop?latIon, which is more truthful and less skilled in intrigue than other races in 
IndIa;. t~e people of Burma are more independent and less afraid of the police; 
there IS In ,Burma, as the Government of India are aware, a thoroughly efficient 
system of VIllage administration, and the village headmen, who take all important 
p~rt. in investigating crime, are entirely independent of the police; and finally, 
~lStI1ct officers in B?rma are in touch with the people. and serious oppression is not 
lIkely t? pass unnotIced. The Lieutenant-Governor regards it as beyond doubt that 
abuses ~n the ~atter of extorting confessions are less frequent in Burma than else
where ~n IndIa, and believes that the existing safeguards are sufficient for the 
protectIon of prisoners in police custody. His Honour therefore recommends that if 
the ,Government of India decide to abolish the system of recording confessions in 
IndIa, Bt;rma may be excepted from the rule, and that in this Province confessions 
may contInue to be recorded and given in evidence as heretofore. 

7. In conclusion, and with regard to the minor safeguards suggested in your 
letter, I am to say that, in the Lieutenant-Governor's opinion, confessions should 
be recorded by those magistrates only who have some experience; and His Honour 
would therefore restrict the power of recording confessions to magistrates of the 
~rst class and to magistrates of the second class who have been specially empowered 
In that .behalf: But as regards the proposals (1) that a prisoner who has confessed 
should In no cIrcumstances be given back into police custody and (2) that a prisoner 
.about. to confess should have spent at least one night out of police custody, I am to 
explaIn that both of these are quite impracticable in Burma. In the great majority 
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of cases occurring in this Province,-i.e., in all cases occurring elsewhere than at the 
comparatively few stations where there are jails,-there is no custody except police 
custody into which a prisoner could be returned after confession or in which ne could 
be detained beforehand. 

Annexure 1. 

Letter from W. B. Brander, Esq., I.e.S., Officiating Registrar, ChIef Cl}urt, Lotcel' Burma, 
to the Chuf Secretary to the Government of Burma, No. 92,16--.1, dated the 9th Jalluary, 
1912. 

(Extract. *) 

I am directed to acknowledge the receipt'of your letter, No. 321-7P.-5, dated the 11th 
:lugust, 1911, and to say that the Honourable Judges have considered the sub.lect mentioned 
III thIS correspondence and have, in accordance wIth the requests conveyed III your letters 
of the 18th August and the 21st October, issued a general letter, No.6, dat.ed the 
20th September, 1911, and a circular which is at present in press, copies of 'Yh1ch are 
attached. As regards the recording of confessions, the system of recording confesslOns by a 
Magistrate other than the one who holds the inquiry, and before the inquiry begins, gives rise 
to the most numerous cases of complaints against the police so far as they come before the 
Courts. If the law did not permit confessions to be recorded before the commencement of 
the magisterial inquiry, the Honourable Judges feel confident that complaints against the police 
would greatly diminish. They would hope that as the motive for procuring confessions fr~m 
accused would be lessened, malpractices on the part of the pohce with a view to obtammg 
them would dimimsh. The Honourable Judges would strongly recommend that rel'oriled con
fessions made to any persons in authOrIty before the magisterial inquiry into an o~en~{' c0Il!-
mences should be held inadmissible in evidence. The reasons already stated above Ju-;hfv thIS 
suggestion. but there are others. In the expel'lence of the Honourable Judges retmdej con
fessio;ns are more frequently a source of weaknes'l in'the prosecution of. a case thaxr ~ means. of 
secu!-'Illg. a convICtion. They would not prevent a prIsoner from makmg a confessIC!n .dur~ng 
the mqul1'y to the )fagistrate holding It. If an accused should make a statement .mcl'lmmatmg 
himself during an inquiry, he would do so with full knowledge that he was bemg proceeded 
against to the end, and in many cases he would do so after he had been away from poHoa 
influence for a considerable time. Such a confession would necessarily have great weIght. 
although it might subsequently be retracted. The Honourable Judges believe that the adoption 
of this course would have the 'following good results :-The police would in their investigations 
be compelled to do their utmost to secure sufficIent evidence to secure the conviction of the 
offender apart from any confesslOn of guilt he might wish to make. The case would not be 
weakened by a subsequent withdrawal of dublOus confession and allegations of ill-treatment in 
connectioh with it. Investigations by the police would be speedily held and not dragged on 
from day to day in the hope that the time might lead to a confession on the part of the a( cu~er1. 
If an accused showed signs of a willingness to confess, the police would have every incentive 
to complete the investigation with a view to the appearance as soon as pOSSIble of the a('cu~ed 
before the Magistrate. They would, however, qUIckly learn that it was not advisable to ~end 
up an accused on weak evidence in the hope that he would admit his participation in the crime 
charged against him. The Honourable Judges are convinced that if their suggestion is accE'pted,' 
the detective efficiency of the police force will mcrease and all round better work will be 
secured. If,. however, the system of confessions taken before the ('ommenf'ement of magi"tE'rial 
inquiry is retained, the Honourable Judges do not think it advisable to limit the recording of 
confessions by reference to circumstances, the special nature of which is to be decided on by 
th~ Di~trict Magistrate .. SU<:h a system would, In their opinion, scarcely be practicable. They 
thlDk It would be summent If the power to record confessions were confined to first class and 
se<:ond dass Magistrates. The proposals that it should be made an absolute rule that once a 
:pIls0!ler has confessed. he should in no circumstances be given back into police custody and that 
It mIght also be pOSSIble to lay down that before a confession is recorded an accu.~ed per~on 
should have spent at least one night out of police custody would not, in the opinion of the 
Honourable J udge-s, be practicable in this province. As the proposal that all person'! when 
produced before the Magistrate should be questioned as to whether they have ",uffered ill
treatment at the hands of the police, and that an examination of the prisoner's body .,houll1 be 
made, if an allegation of ill-treatment is made has already been adopted, no comment appears 
to be necessary. To the proposal that the law should be amended if necessary so as to provide 
that when a confession has been recorded. it'! truth should be forthwith tested by the lIagistrate 
who has recorded it by close questioning of the accused on the statements made by him with 
the object of ascertaining whether the confession is true or merely the result of tutoring, the 
"!lono~rable Judges have no objection. Although actual ill-treatment of prisoners by the police 
~s beheved t? be u~common in this province, there is ground for belief that the exercise of 
md~lCem{'nt III v~rlOus f?rms other than actual ill-treatment with a view to obtaining con
fes'llOns from prIsoners IS far too frequent. This praf'iiee would be'lt be met by making 

$ The portionB of this letter omitted related to subjects other than the procedure in regard to confessions. 



43 

confessions whilst in police custody futile as proof against a prisoner. Malpractices generally 
on the part of inferior police can only adequately be met by constant and close supervision by 
the superior officers of the force. and by frequent visits of Magistrates to lock-ups with a new 
to Reeing- that prison en under detention there are properly treated. Further, a system under 
which all complaints by prisoners must be brought to the notice of the District Yagistrate 
should inspire confidence in them that their complaints will be duly considered. 

Annexure 2. 
General Letter from the Chle/ Court 0/ Lower Burma to all Sessiom Jud.qes and Magistrat~, 

No.6 of 1911, dated Ran.qoon, the 20th September, 1911. 

The attention of all Sessions Judges and Magistrates is invited to the provisions regulating 
retracted confessions and alleged misconduct by "the police contained in paragraph 129 of the 
Courts Manual. . 

At the request of His Honour the Lieutenant-Govelllor. the Honourable Judges further 
direct that in all cases in which strictures are passed upon the (,Qnduct of the police by any 
Court whether in a judgment or by means of a separate note a copy of the judgment or separate 
note should be sent at once to the District Magistrate concerned, or in Rangoon Town to the 
Commissioner of Police. 

By order, 
W. B. BRANDER (Offictatwg Re.91:.,trar). 

Annexure 3. 

C~rcular from the Chief Court 0/ L01cer Burma to all Sessions Jud,qes and jJfagtstrates, dated 
Rangoon, the January, 1912. 

The Honourable .J udges have had their attention drawn to the facts that confessions are 
not recorded in the manner prescribed by law. -

Under section 164 read with section 364, Code of Criminal Procedure, it is necessary that 
each question and answer should be recorded separately. Instead of followmg this course, 
Magistrates frequently record confessons in one continuous narrative. 

'When the confession is taken in this fashion contrary to the provisions of the Code, no 
presumption of genuineness arises under sectio, 80, Indian Evidence Act, and the confession 
as it stands is not admissible as evidence. This error can be cured in the manner provided in 
section 533, Code of Criminal Procedure, by the Court which tries the case examining the 
'Magistrate who recorded the confession as indicated in that section. He should be asked to 
state so far as he can remember the nature of the questions put to rthe accused. It is desirable 
to ascertain whether any leading questions were put and whether the Magistrate a.t the time 
of recording the confession had any knowledge from other sources of the facts of the case 
and of the facts which the accused might be expected to state. The accused should be present 
at the examination of the Magistrate and should be given an opportunity of cross-examination. 

2. The confession itself IS recorded in form Criminal 68 which has been amended so as 
to make obvious the necessity for recording separately each question and answer. Form 
Criminal G9 IS at the request of the Local Government also belllg' amended so as to provide that 
before a Magistrate signs tIle certificate prescnbed by seation 164, Code of Criminal Procedure, 
1898, he shall satisfy himself that no mduceme)lt, threat or promise has been made in order to 
induce a confession and shall arrive at a positive belief that the confession has been voluntarily 
made. In this connection, the Magistrate shall wherever possible examine the body of the 
accused, provided that the accused consents t6 such examina.tion, and if there appear to be 
~rounds for suspecting violence he shall also if possible have the accused examined by a Medical 
ufficer. The following additions are being made to the rules regarding confessions contained 
in parag'l'aph 127 of the Courts Manual:-

To "rule 2 add after cc is voluntarily made" 
," and that no inducement, threat or promise has been made in order to induce a 

confession" . , 
As the second sentence to Rule 2 insert (the present se~ond sentence becoming the 

third)-
II The Magistrate must, wherever possible, examine the body of the accused provided 

that the accused consen,ts to such examination and if t!tere appear to be grounds 
for s.l1specting violence he must also, if possible, have the accused examined by a 
MedIcal Officer". 

Add at the end of rule 5-
" It is of the utmost importance that a MaO'istrate should arrive at a positive belief that 

the confession has been voluntarilv ~ade before signing the certificate". 
By order, .-

W. B. BRANDER (Officiating Registrar). 

32339 Fa 
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Enclosure 8 in No. 1. 

Le'tter from the Honourable Mr. H. LeMesurier, C.S.I., C.I.E., Chief Secretary to the 
Government of Eastern Bengal and Assam, to tlte Secretary to the G01Jernmernt 
of India, Home Department, dated the 31st March, 1912. 

I am directed to refer to Sir A. Earle's letter, Nos. 781-790, dated the 12th-19th 
July 1911 in which the Government of Eastern Bengal and Assam was requested 
to e~amin~ the rules in force in this province on the subject of the procedure to be 
followed both in the production before magistrates of accused persons in order to have 
their confessions recorded and in the recording by magistrates of the confessions of 
persons so produced. 

';rhe Government of India invited the Lieutenant-Governor's attention to the 
following specific questions in connection with the amendment of the existin~ rules, 
and have asked that the Provincial Regulations on the subject may be subIIUtted to 
a searching examination in the light of the suggestions made and where necessary 
amended in consultation with the highest judicial authority ;-

(1) In the first place it is asked whether on a balance of advantages and 
disadvantages, it pays to have confessions recorded at all before the 
trial commences, except in very special circumstances, and by order of 
the district magistrate; 

(2) whether in case it is not possible to stop altogether the recording of con
fessions before trial on the motion of the police, the safeguards which 
are already prescribed with a view to ensure their .voluntary character 

. might not be made more stringent, and 
(3) whether the power of recording such confessions should not be taken 

away altogether from magistrates of .the third class and restricted 
to the magistrate having jurisdiction to try the case or at least to 
first class, or specially selected second class magistrates; 

(4) whether it should not be made an absolute rule that once a prisoner has 
confessed, he should never be remanded to police custody and that 
before his confession is recorded an accused person shall have spent 
at least one night out of police custody; 

(5) whether a rule similar to that obtaining in Bombay should not be framed 
requiring that all confessing prisoners when first produced after arrest 
should be questioned as to whether they have suffered any ill-treatment 
at the hands of the police. 

2. The subject has received the most careful consideration of the Lieutenant
Governor. Selected officers both of the Executive and the Judicial, members of the 
service including the High Court have been consulted and a copy of the opinion of 
the Honourable Judges is annexed to this letter. In regard to the first question the 
weight of opinion and notably that of the High Court is against the exclusion of 
such: confessions from evidence inasmuch as they are often of great assistance in 
elUCIdating the facts of a case. In this view Sir Charles Bayley concurs. He agrees 
however to the proposed alternative that such cOnfessions should only be recorded by 
a first class magistrate or a sub-divisional officer. He further concurs in the proposal 
that be!ore a confession is recorded, the prisoner should have been out of custody of 
the polIce for at least 24 hours. It is very essential that he should during tl1is period 
als~ be kept apart from other prisoners in the jail in which he is confined. 

,3. The Lieutenant-q-overnor is in full agreement with the views of the 
Hon bl~ J udg.es of the HIgh Court quoted below, in regard to the remand of a 
confessmg prIsoner to police .custody for the purpose of verifying his confession. 

" The practice of verifying confessions should be carefully limited and should 
be confined to a verification of the facts which have been stated by the prisoner, 
Cases have been brought to notice in which the so-called verification has been used 
as a means of ob~aining admissions to corroborate facts which have come to light 
aft~r th~ confessIOn has been made. This practice should be discontinued and a 
ver~ficat~on for the purpose of amplifying a confession should not be allowed. A 
verIficatIOn of a confession should be entrusted to an experienced magistrate who 
should accomPll:ny the acc~sed to the places :t:eferred to by him and his proceedings 
should be restrIcted to verIfication and disC'Qvery of facts and local features which 
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themselves either prove or disprove the truth of the statement. The investigating 
police officer should not be present at the time of the verification and only a ~ufficient 
police guard to prev~nt the prisoner from escap~ng." The rt;les already in f~r<:e 
III this province provIde that the guard shall consIst not of pohce officers but of JaIl 
warders or persons of the Magistrate's Court and have thus anticipated the High 
Court's wishes. 

4. As regards the desirability of a rule directing that when an accused 'person 
is first produced after arrest he should be questioned as to whether he has suffered 
any ill-treatment at the hands of the police, I am to refer to paragraph 9 .of ~y 
letter'No. B33-PI., dated the 16th March, 1912, in which the Government of IndIa 
have already be~n informed that ~uch a ru~e will b~ embodied in the ~aste~n .Bengal 
and Assam PolIce Manual and cIrculated to MagIstrates through CommIssIOners. 

5. In conclusion, His Honour is convinced of the profound truth of the 
Uon'ble Judges' comment that the best safeguard against the acceptance of an 
untrue confession improperly obtained will be found in the care and ability dis
played by the magistrate who is entrusted with the duty of recording it, No effort 
has been spared to impress upon magistrates the importance of exercising these 
qualities when recording confessions, and the Lieutenant-Governor's displeasure 
li'-ts been communicated to police officers who have endeavoured to obtain advantage 
by producing a prisoner before inexperienced and incompetent magistrates in order 
to obtain a confession unfairly, He ventures, however, to point out that as a 
corollary it is essential that the Courts should receive with fairness and candour 
the testimony, whether oral or conveyed by the certificates signed under the pro
visions of the law by magistrates who have recorded confessions, as to the correctness 
of the record and the aue observance of the precautions laid down by law or by rule. 
Instances have not been unknown in which judicial officers influenced either by 
solicitude for the prisoner's defence or by the insistence of his pleader have allowed 
their attention to be directed rather to the action of the magistrate by whom the 
confession was recorded than to the Question of the ~uilt or innocence of the accused 
-a state of things which has not always been conducive to the object with ·which 
Courts have been established. 

Annexure. 

Letter from R. L. Ross, Esq., I.e.S., Regtstrar of the H~gh Court of Judu;ature at Fort 
lVilliam ~n Bengal, Appellate Stde, to the Secretary to the Government of Eastern Bengal 
and Assam, Revenue and General Departments, No. 75, dated the 29th February, 1912. 

I am directed to acknowledge the receipt of your letter No. 2844-Pl., dated the 24th 
August, 1911, with which you forwarded a copy of a letter No. 781-790, dated tlie 12th July, 
1911, and enclosures, from the Government of India, in ,the Home Department, regarding the 
procedure to be followed both in the productiolJ:t before magistrates of accused persons to have 
their confessions recorded, and m the recordmg by magistrates of the confessions of persons 
so produced. You requested that the Government of Eastern Bengal and Assam might be 
favoured with the expression of the views of the Hon'ble the Chief Justice and Judges on'the 
subject. 

2. In reply I am to say that the first question on whIch the opinion of the Court IS asked 
is whether, on a balance of advantages and disadvantages, it is desirable to have confessions 
recorded at all, before the trial rommences except in very special circumstances and by order 
of the District Magistrate. In the opinion o~ the Judges, the answer to this question should 
be in the affirmative. They think that any man who is alleged to be implicated in a crime 
should, if he so desire, be permitted to make any statement either admitting his guilt (lr 
explaining any facts or cil'cumstances which appear to inculpate him, and to have that statement 
recorded by a trustworthy and experienced magistrate. 

3. The next point raised in Sir Archdale Earle's letter touches the safeguards which exist 
and suggests that they may be made more stringent. On rthis point the Court recommends 
that the statement made by an accused person should ordinarily be 'recorded by a magistrate 
who h~s juris~iction to try or ~nll.uire into <the case. Only in the event of such a magistrate 

'not bemg avaIlable, 'should a Jumor or an honorary magIstrate be allowed to record It .. No 
police officer who has been engaged in the investigation should be allowed to be present when 
the statement is recorded and only ;those officers who may be necessary to guard the prisoner. 

4. The Judges think that the practice of verifying confessions should be carefully limited 
and should be confined to a verification of tne facts which have been stated by the prisoner. 
Cases have been brought to notice in which the so-called verification has been used as a means 
of obtaining admissions to corroborate facts which have come to light after the confession has 
been made. This practice should be discontinued, and a verification for the purpose of ampli
fying a confession should be disallowed. A verification of a confession should be entrusted 
io an experienced'magistrate who should accompany the accused to the places referred to by 
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him and his proceedings should be restricted to the "erification and discovery of facts and local 
features w.hich themselves either prove or dis~rove the truth of the statement. The investigating 
police officer should not be present at the time of ·the verification and only a sufficient police 
guard to prevent the prisoner from escaping. 

5. Where the prisoner alleges the improper influence, physical or moral, has been brouO"ht 
to bear on him to induce a confession, the charge should be promptly investigated; and wh~re 
physical violence is said to have been used, the prisoner should be examined at once by 8 
medical officer. 

6. In conclusion, the Judges desire to suggest that the best saferruard ag-ailll>t tl.e accept
ance of an untrue confession improperly obtained will be found in the ;are and ability displawd 
by the magistrate who is entrusted with the duty of recording it. They think that no advan1:3g-e 
would be gained by a further elaboration of the rules in force 1D this province regulating the 
procedure to be followed after the prisoner has been brought to the presence of the mag-istrate. 
The only essential is that the magistrate who records the statement shall be an officer of 
inelligence and experience sufficient to enable him to determine whether it i~ a free and 
voluntary confession and not a statement which is the result of outside influence. 

Enclosure 9 in No. 1. 

Letter from E. A. de Brett, Esq., I.C.S., Chief Secretary to the Chief Commissioner, 
Central Provinces, to the Secretary to the Government of India, Home Depart
ment, No. 116, dated Nagpur, the 4th April, 1912. 

I am directed to refer to Mr. (now Sir Archdale) Earle's letter No. 781-790, 
dated the 12th July, 1911, on the subject of the procedure to be followed both in 
the production before magistrates ot accused persons to have their confession 
recorded, and in the recording by magistrates of the confessions of persons so 
produced. 

2. The first question put by the Government of India is whether, on a balance 
of advantages and disadvantages, it pays to have confessions recorded at all before 
the trial commences except in very special circumstances under the orders of the 
district magistrate. The two great disadvantages which are said to attach to the 
present system are (a) that the police are tempted to devote their efforts to obtaining 
confessions 'to the neglect of the evidence, and (b) that the confessions are often 
obtained by ill-treatment or actual tortute. It is also said that the confessions, 
when obtained, are seldom of any use, since they are generally retracted, and if not 
retracted but confirmed at the trial, are superfluous. It is claimed that the repeal 
of section 164 of the Code of Criminal Procedure, 1898, would lead to a great 
improvement in police work and would remove the occasion for a great deal of abuse 
now heaped on the police on account of some real and many imaginary cases of 
torture, while it would deprive the courts of little or no material of real value. On 
the other hand, it is urged that the confessions that are of value to the police are 
those which lead to the discovery of property or of circumstantial evidence, and that 
the fact that confessions could no longer be recorded by a magistrate would in no way 
diminish the'temptation to extort such confessions by improper means, that the old 
type of police officer whose sole idea was to get a confession and then sit down with 
folded hands and wait for the necessary sequel of a conviction, is rapi~ly dis
appearing, that it cannot be said either that subsequently confirmed confeSSIOns ~re 
superfluous or that retracted confessions are valueless, and that to repeal the sectIOn 
would in certain classes of cases deprive the prosecution of a valuable weapon. 

3. The Chief Commissioner has consulted the Judges of the Judicial Com
missioner's Court, the Inspector-General of Police and all Commissioners and district 
magistrates, and I am to enclose, for the information of the Government of India, 
the opinions recorded by the Judges of the Judicial Commissioner's Court and by 
Mr. J. Hullah, I.C.S.; Deputy Commissioner, Narsinghpur. There is much differ
ence of opinion, but broadly speaking the judges are in favour ~! I?aintaining ~he 
present system with added safeguards, and the police and the maJorIty of executive 
officers are in favour of abandoning recorded confessions altogether. .Mr .. F?x
Strangways hesitates in such a matter to put aside the almost unanimous OpInIOn 
of the Police Department supported as it is by several district magistrates of 
experience. But he agrees with those officers who have expressed the view tha~ the 
abandonment of the magisterial record of confessions would in no way reduce eIther 
the temptation or the opportunities to put pressure on accused persons, and that 
thus what he takes to be the main object of the proposed change would not be served_ 
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As to the improvement in the efficiency of police investigations which is expected 
to follow from the removal of the snare of the recorded confession, the Chief Com
missioner believes that the steady improvements of the police force, especially in the 
investigating ranks, is eliminating this source of weakness and that Government 
should not seek a somewhat problematical improvement in general methods by 
abandoning altogether the use of confessions so long as it can be shown that they 
are of definite use in certain cases. 

4. There are certainly cases where without a confession recorded early in the 
proceedings no conviction would ever be obtained. Mr. Fox-Strangways believes 
that in the Alipur Bomb Case the confessions of some of the accused were of extreme 
value and that without them some of the persons convicted would have escaped. 
Then there are confessions of crime, such as murder, to which there were no eye 
witnesses, confessions made out of bravado by the dacoit or political offender who 
glories in his crime, and the confession made at or near the scene of the crime among 
people who know the facts and the actors and under the pressure of a public opinion 
which the accused cannot resist. All of these may be retracted later; but a confession 
made with great detail may often_bear upon it such an impress of truth that subse
quent retraction does not destroy its value. Again, an early confession may have 
great value in enabling the prosecution to select approvers, and tho magisterially 
recorded confession is at least undoubted evidence of the confession having been 
made, and may thus be admissible under section 27 of the Evidence :A.ct when the 
evidence of the police might be distrusted. 

5. The Chief Commissioner agrees with the generally expressed opinion that 
the power to record confessions before trial might be restricted to first class or 
specially selected second class magistrates and does not think it is necessary to 
limit it to the magistrate actual1y inquiring into the case. He does not consider 
it either practicable or necessary to lay down that an accused person who has 
confessed should not be remanded to police custody. It is not the man who has 
confessed, but the man who lias not yet confessed who is in need of protection. 
In order to make certain that the confession was not due to fear of police ill-treat
ment it would be necessary that the accused should be assured that if he were put 
up to confess and refused to do so or made only a partial confession he would not 
be remanded to police eustodlY The Chief Commissioner considers that this could 
not be done, and that in many cases confessing prisoners must be returned to police 
custody for the purpose of pointing out property and so on. In his opinion it is 
hardly practicable to provide that the accused sbould always spend one night out 
of police custody before confessing, though it might be an executive order that this 
should be arranged for where time and other circumstances allow. 

5. As regards the actual procedure before the magistrate, the Chief Com
missioner agrees with the Judicial Commissioner that no further precautions other 
than those prescribed in section III. of Criminal No. 1-7 appear necessary to 
safeguard the interests of justice. 

Annexure 1. 

Letter frout J. Hullah, Esq., I.C.S., Deputy CommtSslOner, Narstnghpur, to the C071LlmSswner, 
Nerbudda DimsLon, Hoslwngabad, No. 559, dated the 30th Augu.~t, 1911. 

, I h~ve the honour to reply to your endorsement No. 466, dated the 17th A.ugust, 1911, 
forwardmg certain papers in which it is suggested that the practice of recording confessions 
under section 164 of the Criminal Pro'cedure Code may be abandoned, and to say that I am 
wholly opposed to this suggestion. . 

2. ~he que~tioll may be considered in two aspects:-
Ftrstly .. as affecting the administration of justice and the discovering of truth; 
Secondly .. as tending to improve police work and to prevent oppression by the police. 

3. As regards the former of these two aspects I do not think that we should allow to pass 
unchallenged .tIle Government of India's statement that" in an unsophisticated community a 
confessing prIsoner will ordinarily persist in his confeSSIOn throughout the proceedings." 
Expenenc~, I would submit, shows that this is not" ordinarily" the case. However unsophisti
cated a .pnso~er may be, he will almost invariably meet in the undertrial ward of the jail other 
undertna.l pnsoners who are a good deal less unsophisticated than himself, and who will point 
out to. hIm ~h.e foll~ of his confession; mo:r:eover, there is good reason to believe that the 
subordlpate JaIl offiClals are themselves not mfrequently guilty of similar well-meant or ill
meant mterference. 
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4. Next, as regards the value of confe~!>ions. "'hile it IS obvious that conl>Iderable value 
must be attached to confessions which are not retraded until a late stage in the proceedings Las 
been reached-as, for instance, a confession persisted in before the committing magistrate but 
retracted before the sessions court-yet I am quite prl.'pared to lIgrre that in many cases 
confessIOns, especIally those retracted at an early stage of the proceedings, are practically 
valueless. Such valueless confessions are usually mere balU admissions of guilt with little 
~n the 'Yay of supplementary detail or narratIve. nut there are other confession.'!, which, .though 
ImmedIately retracted, are so full of detml that they bear on their face the unml!,takable lmpress 
of truth. The value of detail in a confession does not seem to have recl.'ivl.'d lIufficil.'nt notie!.' 
in such. rulings ~s I have been able to consult on the subject of confessions. nut I have found 
one. rul~ng (IndIan La~ Reports, ~O ~llahabad, 133) wlll.'re this point is well emphasizt>d. TJle 
ru!mg IS concerned .wlth the conv~ctIon of two persons agamst whom there \\ a~ plIlCtieally no 
eVIdence except theIr own confeslHons subsequently retracted. TLe High Court in upholding 
the conviction, remarked as follows: - . 

" Where a confession IS not supported by the evidence of witnl.'!-~es, a judO'e mu'!t examine 
very carefully to see whether it gives those detaIls "hkh indir"'ate that it ill a 
natural narrative of what took place in the presence of the man makIng it. . . . 
In the present case the confession is full of detail. 'it is very circumstantial, and 
bears on it, m our opinion, the impress of truth." 

If we abandon the practice of sending accused persons before the magistrates for makillg" 
confeSSIOns, we run the rIsk of losmg not only the three kinds of confessions l'eferred to in 
paragraph 3 of the Local Administration's letter, but also the not infrequent cases where the 
confession is full of detail, and therefore of the utmost value. 

5. Still a further consideratIOn, m considermg the questIon 1D its bearing on the COlIrt:. of 
justlCe, is the fact that the magistrate's record of the confession i" conclusive proof that thl.' 
confeSSIOn, even if untrue or subsequently retracted, was actually made. Section 27 of the 
EVIdence Act allows the proof of such informatwn, whether it amounts to a confession or not. 
as relates to a fact dIscovered thereby, and the Hon'ble the ChIef Commissioner has remarked 
that such confeSSIOns would not be affected by the repeal of st'ction 164 of the Criminal Procedure 
Code. In reply to this suggestion I would submit that if the practice of rl.'cording confessioll'l 
under section 164 is abandoned, it will always be open to the accused to deny that he ever gal'e 
~nfoT7natwn to the poltce at all, and to say that therefore the fact discovered could not have 
been dIscovered m consequence of such information. The trymg court may be over-distrustful 
of the police, and may be inchned to believe the accused's statement that he neYer gave the 
mformation leading to the dIscovery of important evidence: in short, that the story of the 
giving of the information is itself a pure fabricatIon. But not even the most di~trustful court 
can disbelieve that the accused did make a confession if it Las the magIstrate's record to consult. 

6. As regards the Improvement of police worl" there can be no doubt that of late years 
methods of investigation have much altered, and the alterabon has been in the direction of 
greater judiCIal acumen. ThIS IS partly owing to a hIgher standard of education among police 
officers, and partly owing to the mfluence of) the bar, which has made it necessary for thl.' 
police to strengthen the prosecutIon as much as they can 110 as to make it una~sailable. One of 
the lessons that they have certamly learnt, is that they must not relax their efforh through 
reliance on a' confeSSIOn, but must take care to support their ca~e'! with eVIdence as wl.'ll. "\Vhile, 
therefore, the repeal of sectIOn 164 may perhaps make the police even more careful that at 
present, I think they already realize sufficiently the importance of evidence apart from 
confeSSIOns, and I certainly do not think that the repeal of the section 164 will effect such an 
lmprovement m police work as will outweigh the conSIderations that may be urged against such 
a measure. 

7. But after all there can be no doubt that the chief motIve underlying the suggestion now 
under criticism-at least in so far as it may have been made by persons who have no practical 
experience of India-IS the desire to prevent oppre'!sion by the police. Here, again, I do not 
believe that the measure suggested will effect any real improvement. If the police are over
keen on obtainlDg confessions, this is not because they regard confessions as important in 
themselves, but because a confession immediately gives them a line on which to direct their 
investigatIon and a clue to evidence that they could not otherwise obtain. To obtain such 
evidence they will continue to work for confeSSIOns even if section 164 is repealed, and accused 
persons will' not be any more secure than before. The way to prevent oppression is not to 
abandon the recording of confessions by mag~trates, but severely to punish oppression when 
it is proved, and to aim. at improving, by education and precept, the morality of the force. In 
this direction there has already been considerable progress, and more is certain to follow in the 
future. 

8. To sum up, I oppose the suggestion for the following reasons:-
(i) \Ve shall lose many confe!lsions which, owing to the amount of detail which they

contain, are obviously true. 
(ii) The accused can deny that he ever made a confession, and so defeat section 27 of 

the J<Jvidence Act. 
(iii) Police methods of investigation WIll not be much improved, and do not really stand 

in much need of improvement as regards appreciating the value of confessions. 
(iv) Oppression will not be diminished, as confessions will still be worked for so as to 

obtain a hne on which to conduct the investigation. 
9. There remain to be considered the points raised in paragraph 4 of the Government of 

India's letter. 
10. I agree that no magistrate below a fil'~t class magistrate should be allowed to record 

confessiol}s. Magistrat~s o! lower class, through inexperience an(~ want of ab!lity, ~re apt to 
overlook Important and mdispensable formalities and are also le!>s mdependent III theIr attItude 
towards the police. • 
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11. I do not at all afJree with the suggestion that once. a prisoner has confess~d he sho~ld 
in no circumstances be gn-en back to pollee eUl,tody. It IS before, not after, hIs confeSSIOn 
that he chiefly runs the risk of ill-treatment, while hib presence may be absolutely necessary to 
elucidate the facts revealed by his confession. His return to pohce custody may be allowed, 
subject to sanction of the district magistrate. 

12. I do not agree with the suggestion that before a wnfession is recorded an accused 
person should have spent at least one night out of police custody. He is likely to come under 
contaminating influences in the undertrial ward. A recent case in this district strengthens 
me in my opinion. Three accused persons gave the dibtrict superintendent of police an account 
of a murder, which by its abundance and exactness of detail convinced him of its absolute 
truth. The accused were at once taken before a magIstrate who refused to record the confession 
as it was late in the evening and he had no facilitIes for doing so, not being in court. Next 
day the accused were brought up for having their confession recorded and denied all knowledge. 
They persisted in this denial in the sessions court, but the sessions judge offered pardon, and 
thus obtained a full confession corresponding exadly in its details with that gIven to the district 
superintendent of police. But when an accused is brought up for confession and then refuses 
to make one, then I think that under no circumstances should he be given back to the police, 
for in such cases the police are specially likely, through resentment, to exercise oppression. 

13. The Bombay rule, 'regarding questions about ill-treatment. may be adopted. The 
Hon ble the Chief Commissioner has already dlrected in the Local Administration's letter 
No. 299-IV, dated the 15th August, 1911, that the Bombay rule, regarding the examination of 
'Prisoners' bodies, shall be adopted. 

Annexure 2. 

Letter from A. C. Beet, Esq., I.C.S., Reg'tStrar, ludwzal Commissioner's Court, Central 
Provinces, to the Secretary to the Hon'ble the Chuf Comm'tSswner, Central Province.t. ~n 
the Polwe Department, No. 3187-1-37-2-11, dated the 14th September, 1911. 

With reference to Mr. Hamilton's letter No. 289-IV-I-37, dated the 8th August, 1911, in 
which the Judicial Commissioner was requested to express his opinion on certain questions 
relating to confessions by accused persons, I am directed to inform you that the judges of this 
court met to consider the matter and that opinions have been obtained from the three most 
experienced of the sessions judges now serving under the Local Administration. 

2. A copy of the letters received from seSSIOns judges is enclosed. It will be observed that 
only Major Morris is in favour of taking away from all magistrates the power to record a 
confession made by an accused person before the commencement of an inquiry or trial. 

3. The jud~es of this court arrived unanimously at the conclusions set out in the subjoined 
paragraphs of thIS letter. 

4. The power in question should certainly be retained. Besides the three kinds of 
voluntary confession mentioned. in paragraph 3 of the letter under reply there IS one which is 
not uncommon, namely, that made because the accused is among people who know the truth and 
are anxious that the investigation should be completed: the average criminal is not qualified 
to judge how far the certainty reached by his fellow-villagers IS based on evidence admISSIble 
in a court of jusEce and thinking denial to be useless he makes a clean breast of his guilt. 
'Vhatever be the moth-e leadmg to a voluntary confession, the fact that it is voluntary should 
be regarded as warrantmg its prompt commitment to writlllg by an unbiassed authority, if only 
for the reason that in some cases independent eVIdence sufficient for conVICtion is not obtainable. 
Power to secure such a record may also be regarded as almost essential if proper advantage it' 
to be taken of section 26, Indian Evidence Act. which allows proof to be gIven of a confession 
made by a person in the custody of a police officer provided a magistrate was actually present 
at the making: in some cases the police will be able to procure a magistrate to be present, and 
an authorised record of what may be said is obviously a safer guide than oral evidence. More
over, the present seems to be altogether an unsuitable time for withdrawing from the police a 
power they have enjoyed for nearly 40 years, inasmuch as the efforts of Government to improve 
the system of investigating officers have already begun to bear frUit. Again, a record made 
under section 164, Criminal Procedure Code, has a special value in cases where it is desirable 
to tender pardon to one of sevelal accused persons: the court conducting the trial of the other 
participators in the crime is hereby enabled to know precisely what the approver's original 
story was. 

5. Although, however, the power to record confessions given by section 164 should not be 
withdrawn, experience shows that its possession by every magistrate is not desirable. The 
" nearest magistrate" to whom an accused person should be forwarded under section 167 (1) 
is too often a naib-tahsildar or an honorary magistrate who may be quite unable to appreciate 
such elaborate but essential instructIons as those contained in sections III. and IV. of this 
court's Criminal Circular No. 1-7. In practice the police do not trouble to get confessions 
~ecorded except in serious cases such as no magistrate of the second or third class could inquire 
mto or try: the power in question may therefore be confined to first class magistrates without 
fear of hampering the investigation. At the same time the general power of authorisin ... 
detention in police custody which section 167 (2), Criminal Procedure Code, confers should als~ 
be restricted: this is frequently exercised without regard to the principles laid down in para. 
graph 3, section IV. of the circular above cited, and by the time the order is scrutinized under 
paragraph 4 ~b1d the harm sought to be avoided has been done. The authority allowed to deal 
with applications for detention in police custody should be at least equal in intelligence and 
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indep~ndence to the h~ghest ~lass. of police o.fficer l.ikely to present such .an ~pplic!ltion. an~. 
speakmg generally. thIs quahficatIon IS not lIkely to be met with except In stIpendIary magts
trates wIth powers of the first or second class. If the legislature is unwilling to amend 
section 167 (2) in t~is sense, the !1ecessary di~ectIobs should .be given by executive order to the 
magistracy and polIce and complIance therewIth should be rIgorously exacted. 

6. If the foregoing recommendations are adopted, no further precautions otller than those 
prescribed in sectIon III. of Criminal Circular ~o. 1-7 seem essential to saft'guard the interests 
of Justice. 

Enclosure 10 in No. 1. 

Letter from P. B. Warburton, Esq., I.C.S~, Secretary to tlte Chief Commissioner 0/ 
COO1"g, to the Secretary to the Government 0/ India, Home Department, 
No. 141, dated the 13th January, 1912 

I am directed to acknowledge the receipt of your letter No. 781-790, dated 
the 12th-19th July, 1911, on the subject of recording confessions of accused persons, 
and in reply to submit the following remarks. 

2. The rules'"' now in force are contamed m the Judicial Commissioner's 
Circulars Nos. 12, dated 27th February, 1895, and 2, dated 21st December, 1906, 
and the Standing Orders issued by the District Magistrate of Coorg. 

3. The suggestions made in paragraphs 3 and 4 of the letter under reply 
are--

(1) The prohibition altogether Of the recording of confessions on the motion 
of the police. 

(2) The absolute prohibition of the recording of confessions by third class 
magistrates, and the limitation of such power to the magistrate having 
jurisdiction or at least to a first class, or specially selected second class 
magistrate. . 

(3) An absolute rule that after confession an accused should not be given 
back into police custody. 

(4) That before confession an accused person should spend at least one night 
out of police custody. 

(5) The questioning of accused persons as to ill-treatment and examination 
of their persons before recording a confession. 

4. As regards (1) the local authorities remark that confessions are readily 
volunteered in the early stages of an investigation in Coorg. There is no reason 
in their opinion to apprehend that they are extorted by ill-treatment or undue 
pressure from the police, yet in nearly every instance they are retracted when the 
case comes on for trial. The reason is not far to seek. After detention for a few 
days in Mercara Jail with other "undertrials" less unsophisticated than himself, 
the confessing prisoner determines to have a fight for liberty. He engages a lawyer 
and retracts his confession, or even if he cannot engage a lawyer, he still retracts 
and hopes to have a better chance of escape. In such cases the Chief Commissioner 
is of opinion that a properly recorded confession may be of great use. Important 
witnesses can be gained over, and a clever vakil may be able to make the worse appear 
the better cause, but it is always difficult to explain away a genuine confession. 
On the other hand, the recording magistrate, if he exercises due care, should have 
little difficulty in placing the proper value on a false confession which is being 
made under the influence of fear or ill-treatment. There can be little doubt that in 
cases of serious crime a prompt enquiry will often elicit the truth and the guilty 
man will blurt out his complicity in the crime. If, on the other hand, the accused 
person is taken into police custody without a magisterial record of his first con
fession and is subsequently placed in jail, the result may be and often is that he will 
-deny his guilt. It may also be argued that in these circumstances an accused may 
be left longer in police custody and that a confession made by him at a later date 
may have been induced by undue influence on the part of the police. 

5. In regard to the second point, the Chief Commissioner is in favour of 
~he .recording of conf~ssions by the highest magistrate available, but, to provi.de 
.agamst an accused bemg unduly long in police custody en route he would reqUIre· 
that all confessions shall be so recorded if the accused can be produced before such 

• Annexed. 
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magistrate in one day's march: if not, the duty should be performed by the taluk 
magistrate, who, in Coorg, is ordinarily a man of experience with some length of 
service and quite fit to be trusted to record a confession with due care, though he 
may be a third class magistrate. It is therefore proposed to frame a rule as 
follows :-

" All confessions shall ordinarily be recorded by a first or second class 
magistrate if the accused can be produced before him within 24 hours. If 
not, the duty shall be performed by the nearest third class magistrate." 

6. Third point. The return of confessing prisoners to police custody should 
be prohibited, except when this is unavoidable to secure the identification of persons 
or property or the discovery of property: magistrates should be required to state 
clearly in their order in such cases why it is unavoidable. 

7. Fourth point. The present practice in Coorg on this point is regulated 
by Magisterial Standing Order No.2 of 1909, which is as follows :-

" In continuation of Judicial Commissioner's Circular No.2 of 1906 and 
of District Magistrate's Standing Order No.2 of 1908 (Magisterial), magis
trates are reminded of their discretion to postpone the recording of a 
confession which they may-have reason to believe is not voluntarily produced. 
1n such cases it will ordinarily be sufficient if the accused is removed from 
police custody for a few hours, and either remanded to a sub-jail or made 
to remain in the office or court room. It is not usually necessary to put off 
recording a confession to another day, as in that case the accused may be 
subjected to influences preventing him from making any disclosure, however 
voluntarily he might previously have been ready to make it." 

It is proposed to continue the existing practice. 
8. Filth point.-The Chief Commissioner does not think that the body of a 

prisoner need be examined unless on enquiry he alleges ill-treatment: there are other 
means of inducing confessions besides physical ill-treatment. If such allegations 
are made and marks of violence are discovered on the accused's body, the magistrate 
should have him examined by a'medical officer without delay, and should place on 
record the result of the examination. 

9. The existing orders seem to deal very completely with the question of 
confessions. The Chief Commissioner would, however, suggest the following' 
alterations and additions to the rules i~sued in Judicial Commissioner's Circular 
No.2 of 1906 :-
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(1) The addition of the rule mentioned in paragraph 5. 
(2) For Rule IV. substitute-

"No attempt shall be made to draw unwilling or unguarded 
admissions from the accused person by close and inquisitorial ques
tioning; but he may properly be questioned so far as may be necessary, 
to enable the magistrate-

"(a) to elicit from him whatever facts he is willing to state, 
" (b) to understand exactly what is his meaning and how far he 

intends his confession or admission to go." 
(3) Rule IX. Delete the latter portion of the note to Rule IX. (b), viz., 

" As to whether the prisoner should be sent to a magisterial lock-up or 
remanded to the police, the magistrate should be guided according to 
the opinion formed- . . 

"(i) whether the con~~ssion is voluntary or improperly obtained, 
and 

." (ii) whether, in case 'of opinion that the confession is voluntary, 
he considers that the return of the prisoner to the police 'is 
of importance to the proper preparation of the case " 

(4) Insert after Rule IX. (b) the following :-
" Magistrates should use their discretion to postpone the recording' 

of a confession which they may have reason to think is not made 
voluntarily. In such cases it will usually be sufficient if the accused 
is removed from police custody and from their presence and either 
remanded to the sub-jail for a few hours or made to remain in the office 
or court room. Where no such suspicion exists it is inadvisable to 
put off recording the confession until next day as the accused may 
meanwhile be subjected to influences which will prevent him from 
making any disclosure, however ready he might previously have been 
to make it." 

G 2 
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(5) Add a new Rule as Rule IX. (d) relettering the subsequent clauses :-
" The Magistrate shall ask 'the accu&ed if he has any complaint to 

make of ill-treatment by the police. If any allegation of ill-treatment 
is made, the magistrate shall there and then examine the accused's 
person, if the accused consents; to see whether there are any marks of 
injuries as alleged, and shall place on record the result of his examina
tion. If there appear to be marks of violence on the accused's body 
the magistrate shall have him examined by a medical officer without 
delay." 

(6) Add Rule X. :-
" A confessing prisoner must on no account be remanded to police 

custody after confession unless the magistrate is satisfied that such 
remand is unavoidable in order to secure the identification of persons or 
property or the discovery of property. The magistrate in such cases 
will state clearly in his order why the remand is unavoidable." 

Anne~ure 1. 

Circular from the Court of the Res~dent 'l,n Jlfysore and Judiczal ComlTltssinner of Co or." to the 
Sesswn.~ Judges and all ilfagtstrates tTL the CiV11 and Mtlltary Station of Bangalore 
and Coorg, No. 12, dated Bangalore, 27th February, 1895. 

In 11 recent crimmal case It appeared that the statement of an accused person taken under 
section 164 and section 364, Crimmal Procedure Code, was not recorded bv the magiRtrate iL 
the langua!5e m WhICh he was examined. The magistrate who was examined stated to the C'1urt 
that he had recorded the confession in the language of the court, first because it was his custom, 
secondly because his head clerk was absent, thirdly because the statement of the accused wall 
difficult to record or transliterate as it was delivered in .. butcher Hindus.tani." The Resident 
and Judicial Commissioner therefore· invite!'! the attention of all magistrates to the provisions 
of section 364 of ,the Crimmal Procedure Code which are not satisfied by a plea of ('ustom, 
of inconvenience or of dIfficulty. 

2. The law admIts a confession not recorded as directed in the section only where it is not 
practicable to record such a statement in the language m which the accused is examined or 
makes his statement; and in the case referred to a grave mIscarriage of jUl'ltice resulted from 
the omission to comply with the law because the High Court could not admit the confe~~ion 
as evidence. 

(Sd.) A. RAMAYA PUN.TA, Re.qistrar. 

Annexure 2. 

C'I,rcular from the Court of the Resident in ilfysore and Judwwl COITlInH'Wner tn Coorg to the 
Sesstons Judges and all ilfag'l,strates 1n the Ctvtl and JIzlitary Statwn, of Bangalore 
and Coorg, No.2 (Cnmmal), dated 21st December,,1906. 

In contin}lation of CIrcular No. 12, dated 27th February, 1895, the following instru~tions 
on the subJect of taking and recording statements and confes<;ions of accused persons are Issued 
for guidance: - . 

1. Every statement or confession by an accused person, reC'orded under section 364 or 
section 164 of the Code of Criminal Procedure, shall, whenever practicable, be 
recorded in the language in which such statement or confession is made. 

II. When such language is not the language of the court as determined by the local 
Government under section 558 of the Code of Criminal Procedure, or the language 
prescribed by an order under section 357 of the Code, the record of the statement 
or confession should, in all appealable cases., be translated into the language of 
the district, or into the Enghsh language where the sessions judge or magis
trate ordinarily writes his proceedings in English, and such translations should 
be authenticated by the signature of the translator and also of the judge or 
magistrate before whom the statement or confession is made. . 

III. The .statement or confession should be written down fully and accurately, and, If 
not written by the magistrate WIth his own hand, the magistrate should, as the 
examination proceeds, make a memorandum of such statement or confession in 
the language of the court or in English, with his own hand and under his 
signature. 

IV. The magistrate should only question the accused person so far as may be necessary 
to enable the magistrate to understand clearly the accused person's meaning. The 
statement must be recorded in the form of question and answer, and every question 
put and every answer made to such question should be written down in full. 
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V. ",Vhen the accmed pen,on ha .. concluded hi" .,tatement 01' couie"lOu the written record 
of his statement or confec;sion ;;hould be read out or ;;hown to him by, or in 
presence of, the magistrate, and any explanations or additions by the accused 
person to such statement or coniessIOn bhould be written down in the manner 
prescribed above. 

VI. '1'he magistrate shall then desire the accused person to add hi~ signature or mark 
to such statement or confe.,sion. If the accused per,>on declines to sign or affix 
his mark, the magistrate shall state the fact and the rea.,on, if any, assigned by 
·the accu!!ed person for so declining. 

NOTE.--In cases in whICh the magistrate records an EnglIsh rendermg of the 
statement made by the accused in his own vernacular, the mark or 
'>lgnature of the uccuAed should be affixed to the statement recorded in 
the accused's vernacular and uot to the English .counterpart. 

VII. The magistrate shall then certify, under hIS Own hand, that ,the statement or 
confession of the accused person *as made voluntarily; that it was taken in his 
presence and hearmg; that it was read over to him and was admitted to be correct, 
and that it is a full and true account of the statement made by the accused. 

VIII. The magistrate may state in writing any other circumstance attending the making 
or recording of the statement or confession of an accused person. Any such 
memoranda made by the magistrate, if not embodied in the certificate, must be 
separately signed by him. 

IX. When the statemen.t to be recorded is a confession under section 164 of the Code, 
the following addItional formalities must be observed·-

(a) It is not de~nrable that any police officers should be present when a 
confession is being recorded under section 164, except such as may be 
necessary to secure the safe custody of the accused person when, in 
the magistrate's opinion, the duty cannot safely be left to other 
attendants. In any case it is undesirable that the police officer making 
the investigation should be present. 

(b) Before recordmg the confession the magIstrate shall write (lll the form 
appended to this circular) in the language III which he ordlllarily 
writes hIS Judgments, a brief memorandum of the inquiry made by 
him, and whICh he is QY law bound to make, in order to ascertain that 
the accused person is acting voluntanly m maklllg a confession. The 
certificate at the foot of the form becomes a useless formula to a 
superior court unless the recording officer shows by what steps he has 
satisfied himself the confeqsion is voluntarily made. 

NOTE.-~fagistrates should enqUire into the circumstances under 
which a confessIOn IS made, the length of tIme a confesslllg 
prisoner has been under SuspiCIOn before arrest, and the oppor
tunities afforded to his accusers or to the police to mduce a 
confession Improperly. As to whether the pnsoner should be 
sent to a magIsterial lock-up or remanded to the police, the 
magistrate should be guided according to the opinion formed-

(1) whether the confession 1S voluntary or improperly 
obtamed, and 

(ii) whether in case of opmion that the confession IS 
voluntary, he ron siders that the return of the prisoner 
to the police IS of Importance to the proper prepara
tion of the ca'3e. 

(0) One important point upon which the magistrate should invariably question 
the accused person is as to the length of time during WhICh 'he (the 
accused person) has been in the custody of the police. It is not suffi
cient to note the drute 'and hour recited in the police papers, at which 
the accused person is Ilaid to have been formally arrested. 

(d) When recording the confession he should note (i) the date and hour 
of the commission of the alleged offence, (ii) the date and hour of the 
first detention in custOdy by the police, (iii) the section of the Code 
under which the confession is recorded. 

(e) The record will be forwarded III due course to the magistrate by whom 
the case is inquired into or tried. 

(f) In every case in which the record of a confes~ion by an accused person 
taken under section 164 is received by the magistrate inquiring into 
or trying the case, the magistrate shall ask the accused person whether 
he made the statement purporting to have been made by him before 
the magistrate from whom the record of the confession was received. 
The statement shall be shown or read to the accused person and 
the fact noted by the magistrate, and the accused person's answer to 
the question shall be recorded in full. 

(g) ConfeSSIOns taken under section 164 of the Code of Criminal Procedure 
shall be recorded in the form appended to this circular. A reference 
to the provisions of section 80 of the Evidence Act will show the great 
advantage to be derived in subsequent proceedings, in the rorm of 
presumption dispensing in the first instance with proof, if magistrates 
are careful in observing the directions laid down by law and supple
mented by the abov~ instructions. 

I< By Order of the Court," 
(Sd.) N. S. TIRUMAL.U AIYAXGAR. Rpuistral'. 
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.A.PPE~DIX. 

King-Emperor 

The confession of 
by me 
of the 

IN THE CounT OF 

V. 

This 

taken 
a magistrate 

day 190 , . 

Date and hour of the commission of the alleged o.ll'ence .. . 
Do. do. of first deteDltion in custody by the pohce . ... ... ." 
The section of the Criminal Procedure Code under whlCh the confessIon 

is recorded ... 

Uem.oTandum. of Inquiry mto the voluntartrle.s of the confession. 

STATEMENT OF THE ACCUSED. 

llIark or signature of accuseo. 

(Signed) 

Magistrate, Class 

I believe that this confession was voluntarily made. It was taken in mv presence and 
~learing, and was read over ,to the person making it and ad~itted by him to hp correct, and 
It contains a full and true account of the statement made by hlID. 

(Signed) 

Magistrate, Class. 

NOTE.-'Vhen the accused person's statement is not sufficiently lengthy to cover the 
entire space allotted in the forIll, the magistrate should draw his pen diagonally 
across the unused space to mark the actual conclusion of the statement madt'o 

Annexure 3. 

Stancllllg Orders issued by the District 1I1agistrate of Coorg. 

No.2 (Jfag'tste1'ial), dated 6th March, 1908. 

From some speCimens of confessions recently recorded by magistrates, it appears that the 
nature of the memorandum required by Judicial Commissioner's Circnlar No.2, dated 21st 
December, 1906. to be prefixed to the statement of the accused is not clearly understood. 
At~ention i~ therefore ~rawn to the provisions of paragraph IX (b) and (c) of the Circular, 
whlCh reqUIre the magIstrate to record not the actual questions he asks accused in order to 
find out if ~he confession is voluntary or not. and accused's answers, but a statement of the 
grounds whIch lead him to believe that the. confession is voluntary. 
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2. The following is a I>pe,?im~n of the kinu o! entry which ShO~lld be made under the 
~f'ading "Memorandum of InqUIrY mto the voluniarmess of the confessIon":-

"'£he police papers show that accused has been in custody for se~en days, and 
accu~ed's own statements confirm this. Three of those days were spent in travelling, 
and for only two has he been in the custody of the officer conducding the investigation. 
Before quel'!tioning accused all police officers were excluded from the court. Accuf>ed 
assures me that what he has to say will be said of his own free will, and not in conse
quence of any inducement offered by the police or others, or any ill-trea.tment caused 
to him. I see no reason to suppose that he has been subjected to any form of pressure, 
and I believe that his confession will be voluntarily made." 

(Sd.) A .. J. CURGENVEN, Dutnct J[agistrate. 

No.2 (Magisterwl), dated 6th September, 1909. 

In continuation of JudiciSlJ Commissioner's Circular No. 2 of 1906, and of District 
Magistrate's Standing Order No.2 of 1908 CUagisterial), magistrates are reminded pf their 
discretion to postpone the recording of a confession which they may have reason to believe 
is not voluntarily produced. In such cases it will ordinarily be sufficient if the accused is 
removed from police custody for a few hours, and either remanded to a sub-jailor made to 
remain in the office or court room. It is not usually necessary to put off recording a confession 
to another uay, as in that case the accused may be subjected io mfiuences preventing him 
from making ;'my disclosure, however voluntarily it might ha~e been made previously. 

(Sd.) A. J. CURGENVEN, Dlstnct ]fagistrate. 

Enclosure 1 ~ in No. 1. 

Letter from the Honourable Lieutenant-Colonel Sir George Roos-Keppel, K.C.I.~., 
Chief Commissioner and A gent to the Gov'ernor-General, North'- West Frontler 
Province, to the Secretary to the Government of India, Home Department, 
No. 2383-G., dated the 20th November, 1911. 

(Extr~ct. *) 

I have the honour to address you with reference to your letter of 12th o! July. 
1911, dealing 'with the question of confessions. I am not in favour of altermg the 
existing rules in this province which appear to me to work well. It is true that many 
persons, who make initial confessions withdraw these later, but in these cases it is very 
rare for an accused to give as a reason for the withdrawal of his confession that it has 
been obtained by pressure; he is usually content to flatly deny that he ever made such a 
confession at all. While these confessions are often of little value in the conviction 
of an individual offender, they are frequently of incalculable value in a country where 
raiding, gang robbery, murder by gangs, oattle lifting and rioting are rife, as an 
arrested person may and often does in the first despondency of the moment of arrest 
make a confession and tell the whole story of the crime, giving the names of his 
companions and mentioning where the stq1en property is deposited: the man may 
deny this confession later, but in the meantime the police, working on the informa
tion which he has given them and which ~they could have obtained from no other 
source, have discovered the stolen goods, I,J.rrested the receiver in whose house they 
were found and arrested many members of the gang, with the result that people 
who were afraid to come forward while the gang was at large become willing and 
ready to give evidence and a dangerous organisation is broken up. So far from 
restricting the power of taking confessions, I would encourage it by all the means 
in my power, leaving it to the sense of the Magistracy and Judiciary to assess 
individual confessions at their proper value and to bring to notice any case in which 
the prisoner states that his confession has been extorted by torture. Under our 
dual systems of judicial trial, with its numerous appeals, and of the trial of accused 
persons by their peers under the Frontier Crimes Regulation, it is almost impossible 
for an innocent man to be convicted in criminal cases, and I am glad to say that 
it is my belief that the practices of extorting confessions, suborning witnesses and 
of judging the police by the perc~ntage of convictions to cases are not prevalent in this 

I 

• The portions of this letter omitted related to subjects other than the procedure in regard to 
confessionI'!. 
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APPENDIX. 

IN THE COURT OF 

King-Emperor 

The confession I 

by me 
ol the This 

v. 
taken 

a magistrate 

day 190 

Date and hour of the commission of the alleged offence... ... ... 
Do. do. of first detention in custody by the police ... ... . . 
The section of the Criminal Procedure Code under which the confession 

is recorded ... 

1JI emorandum of InqUlry into the volllntllrin.e.,s of the confe$$ion. 

STATEMENT OF THE ACCUSED. 

Mark or signature of accused 

(Signed) 

Magistrate, Class 

I believe that this confession was voluntarily made. It was taken in my prebence and 
hearing, and was read over ,to the person making it and admitted by him to ht' correct, and 
it contains a full and true account of the stat~ment made by him. 

(Signed) 

Yagibtrate. Class. 

NOTE.-'Vhen the accused person's statement is not sufficiently lengthy to cover the l 

entire spact' allotted in the form, the magistrate should draw his pen (liagonally 
across the unused space to mark the actual conclusion of the statt'mt'nt madt'o 

I 

Annexure 3. 

Stand11lg Order.~ issued by the District Magistrate oj Coorg. 

No.2 (Magtsterial), dated 6th March. 1908. 

From some speClmens of confessions recently recorded by magistrates, it appears that the 
nature of the memorandum required by Judicial Commissioner's Circular No.2. dated 21st 
Decem?er, .1906. to be prefixed to the statement of the accused is not clearly under&tood. 
At~entIon IS therefore drawn to the provisions of paragraph IX (b) and (c) of the Circular, 
whIch require the magistrate to record not the actual questions he asks accused in order to 
find out if !he confession is voluntary or not. and accused's answers, but a statement of the 
grounds whIch lead him to believe that the. confession is voluntary. 
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2 The following is a &pecimen of the kind of entry "hieh should be made under the 
headi~g " Memorandum of Inquiry into the volun1ariness of the confession" :-

"The police papers show that accused has been in custody for seven days, and 
accu .. ed's own statements confirm this. Three of those days were spent in travelling, 
and for only tW? has he been in th~ custody of the officer conduming the investigation. 
Before quefltioDlng accused all pohce officers were excluded from the court. Accuf>ed 
assures me that what he has to say will be said of his own free will, and not in conse
quence of any inducement offered by the police or others, or any ill-treatment caused 
to him. I 'lee no reason to suppose that he has been subjected to any form of pressure, 
and I believe that his confession will be voluntarily made." 

(Sd.) A .. J. CURGENVEN, District Jlagistrate. 

No.2 (Jlagisterwl), dated 6th September, 1909. 

In continuation of Judicial Commissioner's Circular No. 2 of 1906, and of District 
Magistrate's Standing Order No .. 2 of 1908 (lIag:isterial), magistrates are reminded 9f t~eir 
dlscretion to Pl?stpone the recordmg of a co~fess~on Wh:ICh .they may ~ave !eason to behe~e 
is not voluntarIly produced. In such _cases It WIll ?rdmanly be sufficIent If. t,he accused IS 
removed from police custody for a few hours, and eIther remanded to a sub-JaIlor made to 
remain in the office or court room. It is not usually nece'lsary to put off recording a confession 
to another day, as in thai case the accused may be subjected to influences preventing him 
from making ilDY disclosure, however voluntarily it might have been made previously. 

(Sd.) A .. J. CURGEXVEN, Dl.~tnct .llagistrate. 

Enclosure 11 in No. 1. 

Letter from the Honourable Lieutenant-Colonel Sir George Roos-Keppel, K C.I.ljJ., 
C hie f Commissioner and A gent to the Governor-General, N orth~ West Frontler 
Province, to the Secretary to the Government of India, Home Department, 
No. 2383-G., dated the 20th November, 1911. 

(Extract. *) 
\ 

I have the honour to address you with reference to your letter of 12th of July. 
1911, dealing 'with the question of confessions. I am not in favour of altering the 
existing rules in this province which appear to me to work well. It is true that many 
persons, who make initial confessions withdraw these later, but in these cases it is very 
rare for an accused to give as a reason for the withdrawal of his confession that it has 
been obtained by pressure; he is usually content to flatly deny that he ever made such a 
confession at all. While these confessions are often of little value in the conviction 
of an individual offender, they are frequently of incalculable value in a country where 
raiding, gang robbery, murder by gangs, pattIe lifting and rioting are rife, as an 
arrested person may and often does in the first despondency of the moment of arrest 
make a confession and tell the whole story of the crime, giving the names of his 
companions and mentioning where the st<¥en property is deposited: the man may 
deny this confession later, but in the meantime the police, working on the informa
tion which he has given them and which 'they could have obtained from no other 
source, have discovered the stolen goods, ~rrested the receiver in whose house they 
were found and arrested many members of the gang, with the result that people 
who were afraid to come forward while the gang was at large become willing and 
read~ t? give evidence and !1 dangero~s organisation is broken up. So far from 
~estrICtmg the power of takmg confessIOns, I would encourage it by all the means 
m I?~ power, leaving it to the sense of the Magistracy and Judiciary to assess 
indIVIdual confessions at their proper value and to bring to notice any case in which 
the prisoner states that his confession has been extorted by torture. Under our 
dual systems of judicial trial, with its numerous appeals, and of the trial of accused 
persons by their peers under the Frontier Crimes Regulation, it is almost impossible 
~o~ an innocent man to be convicted in criminal cases, and I am glad to say that 
It ~s m:t belief th~t the practices of extorting confessions, suborning witnesses and 
of Judgmg the pollee by the p~;centage of convictions to cases are not prevalent in this 

• ~he portions of this letter omitted related to' subjects other than the procedure in regard to 
confesslOnR. -
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province. The measure:. you propose are, I presume, intended to be used as a remedy 
and not as a prophylactic, and I cannot too strongly urge in the interests of a simple 
and direct administration that the Government of India may consider the advi&
ability of deferring their application in this province until there are some symptoms 
of disease In no part of India do the police live so hard and so dangerous a life 
as in the North-West Frontier Province, and nowhere is it so necessary to support 
and protect them. As I have attempted to explain, circumstances deter them from 
the practice of oppression, and district and police officers are fully aware of the 
views of the Government of India and of my wishes regarding police procedure. 
All ranks of the police have worked honestly, on the whole the results are satisfac
tory, and I can only express the hope that the Government of India will allow a 
system, which is working well, to conti~ue and will not tie my hands by the imposi
tion of a number of rules which, whIle they are doubtless required in the more 
developed and civilized parts of India, are singularly inapplicable to the province 
in my charge. 

Enclosure 12 in No. 1. 

Extract from Lord Brampton's address to English police constables. 

" Much discussion has on various occasions arisen touching the conduct of the 
police in listening to, and repeating statements of, accused persons. I will tryl 
therefore, to point out what I think is thl1 proper course for a constable to take with 
regard to such statements. 

"When crime has been committed, land you are engaged in endeavouring to 
discover the author of it, there is no objection to your making inquiries of, or putting 
questions to, any person, from whom you think you can optain useful information. 
It is your duty to discover the criminal if you can, and to do this you must make 
such inquiries, and if in the course of thElm you should chance to interrogate and to 
receive answers from a man who turns iout to be the criminal himself, and who 
inculpates himself by these answers, the, are nevertheless admissible in evidence, 
and may be used against him. L 

" When, however, a constable has a. warrant to arrest, or is about to arrest a 
person on his own authority, or has a person in c'Ustody for a crime, it is wrong 
to question such a person touching the: crime of which he is accused. Neither 
judge, magistrate or juryman can i~errogate an accused person~unless he 
tenders himself as a witness, or requlre him to answer questions tending to 
criminate himself. Much less. then, ought a constable to do so, whose duty 
as regards that person is simply to arrest and detain him in safe custody. 
On arresting a man a constable ought simply to read his warrant, or tell 
the accused the nature of the charge UI¥1ll which he is arrested, leaving it to the 
person so arrested to say anything or nbthing as he pleases. For a constable to 
press any accused person to say anything with reference to the crime of which he 
is accused is very- wrong. It is well alsol that it should be generally known that if 
a statement made by an accused person, is made under or in consequence of any 
promise or threat, even though it amounts to an absolute confession, it cannot be 
used against the person makil).g it. There is, however, no objection to a cOllstable 
listening to any mere voluntary statement which a prisoner desires to make, and 
repeating such statement in evidence; not is there any objection to his repeating in 
evidence any convers'ation he may have heard between the prisoner and any other 
person. But he ought not, by anything he says, or does, to invite or encourage an 
accused person to make any statement, without first cautioning him that he is not 
bound to say anything tending to criminate himself, and that anything he says mar 
be used against him. Perhaps the best maxim for a constable to bear in mind with 
respect to an accused person is, ' keep your eyes and your ears open, and your mouth 
shut' By silent watchfulness you will hear all you ought to hear. Never act 
unfairly to a prisoner by coaxing him by word or conduct to divulge anything. If 
you do, you will assuredly be severely handled at the trial, and it is not unlikely your 
evidence will be disbelieved." 
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