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REP· 0 R T~ 

BY THE SELECT COMMITfEE appointed to inquire into the working of 

the LA.NDLORD ~ND TENANT '(IRELAND) ACT, 1870~ and to R~port t~ 
the House:-

ORDERED TO REPORT, 

THAT the Committee have met and considered the subject-matter re.:
ferred to them, and, for the purpose of prosecuting their investigation as to 
the working of the Irish Land Act, have examined witnesses, including several 
members of the judicial bench of Ireland, several chairmen of quarter sessions 
in Ireland, several attorneys and solicitors who have been convex:sant with pro
ceedings under the Act, and others who, from their position as owners, occupiers, 
land agents, or managers of land, were deemed to have special means of 
affording information as to the subject of inquiry. 

The Committee have also received a summary of returns furnished by 'the 
clerks of the peace in the various counties of Ireland, with reference to the num
ber and the nature of cases under the Land Act, and the results of the decisions 
of the various tribunals before which they have been tried.. This summary 
will'be found in the, Appendix. 

In conducting this inquiry, the Committe~ has borne in mind that it was 
appointed, not to inquire and report as to any defects, real or supposed, in the 
Irish Land Act, 1870, but solely into its working. It has been found, however, 
impossible altogether to avoid touching on certain alleged obscurities in the 
Act itself, which are said to have interfered with its satisfactory working, 

The principal objections takel\ to the Courts, as they exist under the Land 
Act, appear !o be as follows :-

First. That the number of Chairmen of Counties, and the diversity of 
their j1,ldgments, ;render the primary tribunal unsatisfactory :-

Second. That the appeal to the Judge of Assiz~ is, also, unsatisfactory, 
and that there should be an absolute right of further appeal Jrom his deci
sion to the Court for Land Cases Reserved: 

Third. That the constitution of the Court for Land Cases Reserved is itself 
unsatisfactory, from the number of its'judges, and the occasional and irre

,gular character of its sittings. 

The Committee hal"e considered these o{,jections, and they are of opinion 
upon the evidence before them, that it is not expedient to make any change in 
the constitution of the Tribunal of First Instance. 

As to' the' j'lrisdiction of the Judge of Assize, objection has been .raised 
to the exercise of his discretion in allowing or disallowing a further appeal, 
and it has been suggested that the suitor should have an absolute right to 
proceed to the Supreme Court. The Committee are prepared to recommend 
this alteration in the law. But if such an alteration were adopted it would be 
necessary to invest the Judge of Assize with power, at his discretion, to 
require security for costs. 

(136.) a2 7. As 
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As to the Court for Land Cases Reserved :--

The Committee think that the time has not arrived for the consideration 
of the questions which have been mooted in respect to it. It has only ruled 
a single case. No one has said that that case was not heard properly and 
decided justly; and it seems impossible, under such circumstances,-before 
the Court has effectually begun that working which is the matter for inquiry, 
and in the absence.of all experience justifying change,-to recommend the 
reform or the extinction of a tribunal so lately established by the Legisla
ture. 

Difficulties have arisen OI), the working of the Act on the following 
points': 

(a.) Whether at the expiration of a lease, the Ulster custom is to 
prevail over the bovenant and-surrender in the lease. 

(b.) Whether the Ulster usage is to be determined by the practice of 
the estate, or by that of a larger area. 

(c.) Whether under the 'first section of the Act the outgoing tenant 
must elect \vhether he will claim under the Ulster custom, or under any 
of the other sect,ions of the Act, before the hearing of the case. 

(d.) Whether the Sections 9, 10, 14, and the whole of Section 18, apply 
to holdings affected by the usages of Ulster. 

In conclusion. the Committee recommend that the Chairman should be 
empowered, at his discretion, and on such terms as he may direct, to reserve a 
case on matter of law directly for the Court of Land Ca.ses Reserved. 

And the Committee have directed the Minutes of Evidence taken before them, 
together with a~ Appendix, to be laid before your Lordships. 
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ORDER OF REFERENCE • • 

Die Lunce, 3° JUTlii 1872. 

LANDLORD AND TENANT (IREU*D) ACT,1870. 

Moved, That a Select Committee be appointed to inquire into the working of the Land
lord and Tenant (Ireland) Act, 1870; objected to; and, after debate, on question, 
agreed to, and Committee appointed accordingly-{The Viscount Lifford). 

Die Jovis, 6° Junii 181'2. 

I • 

LANDLORD AND TENANT (IRELAND) ACT,1870. 

The Lords following were named of the Committee: The Committee to meet To
morrow at half-past Four o'clock, and to appoint their own Chairman: 

Marquess of Salisbury. 
Earl of Portsmouth. 
~arl of Belmore. 
Earl of Bandon. ' 
, Earl of Kimberley. 
Earl of Dartrey. 
Viscount Lifford. 
Lord Steward. 
Lord Digby. 

Lord Brodrick. 
Lord Somerhill. 
Lord W enloc~. 
Lord Lurgan. 
Lord Chelmsford. 
Lord Meredyth. 
Lord Greville. 
Lord Kildare. 

Die Veneris, 7° Junii 1872. 

LA,NDLORD AND TENANT (IRELAND) ACT, 1870. 

The Lord Silchester and the 'Lord Charlemont added to t~e Select Committee. 

Die .Lunce, 10° Junii 1872. 

LANDLORD AND TENANT (IRELAND) ACT, 1870. 

The evidence taken before the Select Committee from time to time, to bel.rinted for 
the use of the Members of this House; but no copies thereof to be delivere , except to 
Members of the Committee, until further order. . 

Die Lund!, i7° Junii 1872. 

LANDLORD AND l'ENANr (IRELAND) ACT, 1870 • 
• 

The Lord O'Hagan added to the Select Committee. 

nie Veneris, 28° Junii 1872. 

LANDLORD AND TENANT (IRELAND) ACT, 1870. 

The Earl of Stradbroke added to the Select Committee in the place of the .Earl of 
Dartrey. 

(136.) a3 



LORDS PRESEN'f, AND MINUTES OF PROCEEDINGS AT EACH 
SITTING O,F THE COMMITTEE. 

Die Veneris, 7° Junii 1872. 

Earl of Portsmouth. 
Earl of Belmor#. 
Earl-Of Bandon. 
Earl of Kimberley. 
Earl of Dartrey. 
Viscount Lifford. 
Lord Steward. 
Lord DIgby • 

• Order of Reference read. 

LORDS l'Jt.ESENT: 

Lord Brodrick. 
L-ard Somerhill. 
Lord Wenlock. 
Lord Lurgan. 
Lord Chelmsford. 
Lord Grevllle. 
Lord Kildare. 

It is proposed that the Lord Chelmsford do take the Chair. 

The same is agreed to, and the Lord Chelmsford takes the Chair accprdingly. 

The course of Ploceeding is considered. 

Ordered, That the Committee be adjournea till Friday next, Eleven o'clock. 

Die Veneris, 140 Juni, 1872. 

Marquess of Salisbury. 
Earl of Belmore. 
Earl of Bandon. 
Earl of Kimberley. 

.. Earl of Dartrey. 
,Viscount Lifford. 
Lord Steward. 
Lord Digby. 
Lord Brodrick. 

LORDS PRESENT: 

Lord Silchester. 
Lord Charlemont. 
Lord Somerhill. 
Lord Wenlock. 
Lord Lurgan . 
Lord Chelmsford. 
Lord Meredyth. 
Lord Greville. 
Lord Kildare. 

The Lord CHELMSFORD in the Chair. 

Order of adjournment read. 

Order of the House of Friday last, That the Lord Silchester and the Lord Charlemont 
be added to the Selecl Committee, read. 

Order of the House of Monday last, That the Evidence taken before the Select Committee 
from time to time be printed for the use of the Members of this House, but that.no copies 
thereof be delivered, except to Members of the Committee, until further Order, read .. 

The Proceedings of the COIlll1}ittee of Friday last are read. -

The following Witnesses are called in, and examined .( vide. the Evidence), viz., 
Mr. Thomas Lefroy, Q.o., Mr. Robert Johnston, Q.o., and Mr. Jamf8 Hamilton, Q.C. 

Orrkred, That the Committee be adjourned till Tuesday next, Eleven o'clock. 
, . 



Die Martis, 180 Junii 1872. 

Marquess of Salisbury. 
Earl of Portsmouth. 
Earl of Bandon. 
Earl of Kimberley. 
Earl of Dartrey. 
Viscount Lifford. 
Lord Stew~rd. 
Lord Digby. 
Lord Brodrick. 

LORDS PRESE:NT: 

Lord Silchester. 
Lord Charlemont. 
Lord Somerhill. 
Lord Wenlock. 
Lord Lurgan. 
Lord Chelmsford. 
Lord Meredyth. 
Lord Greville. 
Lord Kildare. 

The Lord ClIELMSFORD in the Chair. 

Order of adjournment read. 

Order of the House of yesterday, That the Lord O'Hagan be added to the Select 
Committee, read. 

The Proceedings of the Committee of Friday last are read. 

The following Wi,tnesses are called in, and examined (vide the Evidence), viz., Mr. 
William Bence .Tones, Mr. William O'Connor Morris, Mr. John HanCOck, Mr. Hugh 
Boyle, and Mr. Courtenay Newton. 

Ordered, That the Committee, be adjourned till Thursday nex~, Eleven ?'clock. 

Die Jovis, 20° Junii ]872. 

Marquess of Salisbury. 
Earl of Portsmouth. 
Earl of Belmore. 
Earl of Bandon. 
Earl of Dartrey. 
Viscount Lifford. 
Lord Steward. 
Lord DIgby. 
Lord Brodrick. 

LORDI:! PRESENT: 

Lord Silchestel'. 
Lord Charlemont. 
Lord Somerhill. 
Lord Lurgan. 
Lord Chelmsford. 
Lord Meredyth. 
Lord Greville. 
Lord Kildare. 
Lord O'Hagan. 

The Lord CHELMS-FORD in the Chair. 

Order of adjournment read. 

The Proceedings of the Cummittee of Tuesday last are read. 

The following Witnesses are ealled in, and examined ("ide the Evidence), viz., Mr. Charles 
Townshend and Mr. Samuel Adair. , ' 

Ordered, That the Committee se adjourned till To-morrow, Twelve o'clock • . 
Die Veneris,2] Junii 1872. 

111Jlrquess of Salisbury. 
, Earl of Belmore. 

Earl of Kimberley. 
Earl of Dartrey. 
Viscount Lifford. 

, Lor. Digby. 
Lord' Bro<Irick. 
Lord Charlemont. 

LORDS PRESENT: 

Lord Somerhill. 
Lord Vi enlock. 
Lord Lurgan. 
Lord ~lered~ 
Lord Greville. 
Lord Kildare. 
Lord O'Hagan. 

It is moved that in, the absence of the Lord Chelmsford, at any sitting of the Com
mittee, the Lord O'H~an do take the Chair. 
(136.)' a 4 The 



PROCEEDINGS OF SELECT COMMITTEE 

The same is agreed to, and the Lord O'Hagan takes the Chair accordingly. 

Order of adjou~nment read. 

The Proceedings of the Committee of yesterday are read. 

The following Witnesses are called in, and examined (tide the Evidence), viz., Mr. 
tames .1..l1urland, Major James Hamilton. The Viscount Lijford being present is also 
examined. 

O;dered, That the Committee be adjourned till Monday next, Twelve o'clock. 

Die Lun(£, 240 Junii 1872. 

Marquess of Salisbury. 
Earl of Belmore. 
Earl of Bandon. 
Earl of Kimberley. 
Earl of Dartrey. 
Viscount Lifford. 
Lord Steward. 
Lord Digby. 
Lord Brodrick. 

LORDS PRESENT: 

Lord Charlemont. 
Lord Somerhill. 
Lord Wenlock. 
Lord Lurgan. 
Lord Chelmsford. 
Lord Meredyth. 
Lord Greville. 
Lord Kildare. 
Lord O'Hagan. 

The Lord CHELMSFORD in the Chajr. 

Order of adjournment read. 

The Proceedings of the Committee of Friday last are read, 

The following Witnesses are called in, and examine.d (vide the Evidence), viz., Mr. 
Justice Morris, Mr. Justic~ Fitzgerald, Mr. Justice Barr!J, Mr. Hugh Lane, and Mr. 
Robert Donnell. 

Ordered, That the Committee be adjourned till Friday next, Twelve o'clock. 

Die Veneris, 28" Junii 1872. 

Marquess of Salisbury. 
·Earl of Belmore. 
Earl of Bandon. 
Earl of Kimberley. 
Earl of Dartrey. 
Viscount Lifford. 
Lord Steward. 
Lord Digby. 
Lord Brodrick. 

LORDS PRESENT: 

Lord Silchester. 
Lord Charlemont. 
Lord Somerhill. 
Lord Wenlock. 
Lord Lurgan. 
Lord !Ieredyth. 
Lord Greville. 
Lord Kildare. 
Lord O'Hagan. 

The Lord O'HAGAN in the Chair. 

Order of adjournment read. 

~he Proceedings of the 90mmittee of Monday last are read. 

The following Witnesses are called in, and examined (vide the Evidence), viz., Lord 
Chief Justice Monahan, Mr. 'Justice Lawson, Mr. John Dinnen, and Mr. Edward 
Gardner. 

Ordered, That the Committee be adjourned till Wednesday the 10th of July, Twelve 
o'clock. 



OlT LANDLORD AND 'TElUNT (IREL1.N~) ACT, 1870. 

Die Mercurii, 100 Julii 18,2. 

Earl of Portsmouth. 
Earl of Belmore. 
Earl of Handon. 
Earl of Stradbroke. 
Earl of Kimberley. 
Viscount Lifford. 
Lord Steward. 
Lord Digby. 
Lord Brodrick. 

LORDS l'RESENT: 

Lord Silchester. 
Lord Charlemont. 
Lord SomerhilL 
Lord Wenlock. 
Lord Lurgan. 
Lord Chelmsford. 
Lord 1\1 eredyth. 
Lord Greville. 
Lord. O'Hagan. 

The Lord CHELMSFORD in the Chair. 

ix 

Order of the House of 28th of June, that" the Earl of Stradbroke be added to the 
Committee in the plare of the Earl of Dartrey, read. 

Order of adjournment read. 

The Proceedings of the Committee of 28th June, read. 

The following Witnesses are called in, and examined (vide the Evidence), viz., Mr. 
J.lfichael Ht71ry, the Rev. Jolm Rogtr" Mr. Thoma, De Moleyn" Q.C. Mr. Jame, Coffey, Q.c., 
and Mr. Samuel McElroy. 

Ordered, That·the Committee be adjourned till Friday next, Twelve f)'clock. 

Earl of Belmore. 
Viscount Lifford. 
Lord Steward. 
Lord Digby. 
Lord Brodrick. 
Lord Silchester. 
Lord Charlemont. 

Die Veneris, 12° Julii 1872. 

LORDS l'RESENT: 

Lord Somerhlil. 
Lord Wenlock. 
L~rd Lurgan. 
Lord Chelmsford. 
Lord Meredyth. 
Lord Greville. 
Lord O'Hagan. 

The Lord CHELMSFORD in the Chair. 

Order of adjournment read. 
The Proceedings of the Committee of Wednesday last are read. 

The following 'Witnesses are called in, and examined (vide the Evidence), viz., Mr. 
Robert lJonnell, Mr. Jamel Joh71ston, and Mr. Rober~ Wilson. 

Orderfd, That the Committee be adjourned till Wednesday next, Twelve o'clock. 

Die Jfercurii, 17° Julii 1872 . 

Marquess of Salisbury. 
Earl of Portsmouth. 
Earl of Belmore. 
Earl of Bandon. 
Earl of Kimberley. 
Viscount Lifford. 
Lord Steward. ' 
Lord Digby. 
Lord Brodrick 
Lord Silchester. 

• 
LORDS l'RESENT : 

Lord Charlemont. 
Lord Somerhill. 
Lord Wenlock. 
Lord Lurgan. 
Lord Chelmsford. 
Lord Meredyth. 
Lord Greville. 
Lord Kildare. 
Lord O'Hagan. 

The Lord CUELMSFORD in the Chair. , 
'TheProceedings of the Committee of Friday last are read. 

(136.) b 



Mr. J. Hamllt~n. 

Mr. Justice Morns, 
1423.1458. 
Mr. JustIce Barry, 
1619. 
Mr. T. Lefroy, Q.c., 85. 

- \ 
Mr. Lefroy, 151-172. 
Mr. R Johnston,205. 
Mr. Newton, 186-802. 
Mr. Justice MorrIs, 
1411. 
Mr. R. Johnston, 
226-249-263. 
Mr. O'Connor Morris, 
607. 
Mr. C. A. Townshend, 
973. 
Mr. T. Lefrey, Q.c , 
Nos 29,30, 31,32. 
Mr. R. Johnston, 202. 
Mr. T. Lefroy, Q.c., 27. 
Mr T. Lefroy, Q.c , 
169 to 175. 
Mr. J. Hamilton. 401 
to 429. 
Mr. JustIce Morris, 
1434 to 1440. 

Mr. J. Hamllton, 404 
to 429; Mr. C Newton, 
794, 795; Mr. JustIce 
MOrris, 1458. 

Mr. J. Morland, 1271 
to 1277; Mr. U. 
Townsend. 

x PItOCEEDIYGS OF SELECT COMMITTEE 

The following proposed Draft Reports are laid before the Committee: 

Proposed DRAFT REPORT by the Earl of Belmorp and the Viscount Lrjford ._ 

" 1. The Committee has met, and has taken evidence from judlTes, chairmen of 
counties, barristers, solicitors, land agents, and other persons intere~ted in the land 
question. 

"2. In conducting this inquiry, the Committf'e has borne in mind that it was appointed. 
not to inquire and report as to any defect", real or supposed, in the Irish Land Act, IBiO. 
itself, but solely into its working. In an inquiry into the workinO' of the Act, it has been 
found, however, impossible altogether to avoid touching on point; in the c\ct itself, which. 
-\llake it so difficult in its operation that it is thus described by one of the witnesses, :lIr. J. 
Hamilton, the Chairman of the County of ~ligo, who says, "V ell, in the first place 
'I concur with Mr. Johnston .md Mr .. Lefroy in saying that it was very much aO'ainsi 
, our wish that this jurisdiction was -imposed upon us. ,Ve saw the extreme difficnlty in 
, the Bill whilst it was passing through the House. There is a studied absence of tech
, nicallanguage, so that we are really left to consider an Act of Parliament conceived in 
, the loosest and most popular language. There is an amount of discretion given to us 
'which is very disagreeable to exercise. The Act openll a field, in my opinion, for 
, prejudice and weakness, which makes it a very difficult Act to administer.' 

" 3. ·We have therefore inquired-
" First, into the administration of the Act. 
" Secorully, into any obscurities and points in which it may have failed to give 

effect to the known intentions of th~ Legislature. 

"4. The administration of the Act being confided to 33 judges of Civil Bill Court, 
with appeal to ea('h of 12 judges of assize, it is obvious that even- granting the ability of 
those who administer this la'w, great doubts might arise" and a greater conflict of opinion 
among them. 

" 5. These have arisen chiefly on the following points:-
" (a.) Whether at the expiration of a lease, the Ulster custom, or any charges 

which may be induced hereafter in other parts of Ireland under the 9th Clau~es of 
the Act, dQminate over the covenant and surrender in the lease. 

" (b.) As to how Ulster usages are to be ascertained, whether by large areas 
including many properties, or by the custom of the particular estate. 

" (c.) Whether under'the first section of the Act the outgoing tenant must elect 
whether he will claim under the Ulster custom, or under any of the other sections of 
the Act, before or after the hearing of the case. 

" (d.) In case of a tenant dying intestate, who is in legal occupation of the farm. 
" (e.) It is in evidence before the Committee that greq,t doubts exist whether the 

Sections 9, 10, 14, and the whole of IB, apply to holdings afforded by the usages of 
Ulster, and that the satisfactory working of the Act has been much hindered by this 

. uncertainty, and by the unfounded expectations it has raised. 

"6. That it was the intention of the Legislature that all these clauses should apply to 
Ulster as to the rest of Ireland, is in the recollection of your Lordships, even if it were 
not shown by statements in the House of CommoDs and in this House, made by the 
~ttorney General, Sir Roundell Palmer, and the Earl Granville. 

" 7. This doubtful state of the law has encouraged extravagant expectations on the part· 
of the-tenants in some parts, especially in the north of Ireland. 

" B. Two cases have been brought to the notice of the Committee in which appeals from 
the Civil Bill Judge to the Judge of Assize, although heard more than 15 months ago, 
are still undecided.. 

" 9 .• There seems to be a doubt as to how the sale by the Bankruptcy Court of the 
interest of a tenant from year to year in his holding affects the rights of the landlord. 

Mr. T. Lefroy, Q.c., 34 to :;4,195; Mr. J. 
Hamilton, 336; Mr. Bence Jones, 527. 528, 
Mr. F. Adair, 1018 to 1021; Mr. O'Connor 
MorrIS, 538, :;39, 573'; Mr. Hugh Boyle, 
698,699,130; Mr J. Morlan~ 1201, 1202; 
Mr. Justice Morris. 1400 to 1406; Mr • 
.Justice FItzgerald, 1503. 

" 10. Many of the witnesses, including three 0111 of the five jndges, 
and five out of _the six chairmen of quarter sessions examined, concur in 
the expediency _f)f a chanO'e in the administration of the Act, of one kind 
or other, to meet these "'difficulties, and various suggestioDs have been 
made. 

r< n. As to tlie constitution of the Court of First Instance, we found 
a great variety of opinion. 

Mr. Jastice Lawson, 
1777-1799; Mr. De 
Moleyns, Q.c., 2212; 
Mr. Cofl'ey, Q.c., 2290. 

" 12. Several suggestions have been made to us for an improved conrt. 
" (a.) A special circuit court to be created ad hoc. 
" (h.) A circuit court of First Instance for the hearing of cases exceeding a ~ 



ON LAYDLOBD AND TENANT (IBJ:L"Um) ACT, uno. xi 

tain sum in amo~nt, with an appeal direet to the Court of Lantl Cases Reserved; Mr. JlI8tice Morna. 
being at the same time itself a court of appeal (instead of the going Judge of .Assize), 
from the present chairman's court, in cases of leaa amount, such .new court to consist 
of J udaes of the Landed Estatell Court, strengthened by the addition or a. thin! 
Judge." ~ 

., (c.) A court consisting of three chairmen sitting together, and going a circuit in Mr. O'Connor Morr1lo 
the counties -to which they may severally belong . 

.. 13. 'With regard to the appeal, .it has been represented that owing to the limited time 
at the disposal of the Judges of Assize in each town, the appeals are liable to be hurried 
over. There is also a differelJce of opinion as to whether an appeal to the Court of I.and Mr. Cofl'er, 2301. 
Cases ReservE'd, should be at the discretion of a single Judge or of both the Judges of 
Assize • 

.. 14. The question whether appeals should be as' of right, or at the discretion of 'the Mr. R.lohnston, 205. 

J d h I .1 • I' t' f I has b Mr. T. Hanulton 362 u ge, as a 80 en~age'l our attention; an appell. on an Importan pOInt 0 aw een 368. " 
refused by the Lora Cltief Justice of the COIlQ~)D Pleas. Mr.J.C. Coffey, 2262. 

Mr. H. Boyl/l,762 • 
.. 15. 04 the one hand, Mr. Justice Lawson, Mr. Justice Morris, Mr. de Moleyns, and 1777. 

Mr. Coffel' would give the power to the Chairman to state a case directly to the Court 2217. 
of Land Calles Reserved, and that either litigant should be entitled to claim the exercise 
of this power as of .right. On the other hand, Mr. Justice Fitzgerald is of opinion that 
such a privilege would lea~ to frivolous ~nd vexatious appeals.. 

.. 16.· It has, however, been suggested that this danger might be met by making it 
imperative on the party appealing to give ample security for costs. 

.. 17. All the witnesses examined. with hardly an exception, concurred in an opinion 
that it will be greatly for the advantage both of landlord and tenant that precedents 
should be established as rapidly as possible to guide both judges and chairman in this 
difficult matter The Committee do not understand how this can be accomplished in cases 
submitted to the separate jurisdiction of 33 chairmen of quarter sessions, with a separate' 
a.ppeal to 12 judges, ex~pt by decisions on appeal to a superior court; the possible 
expenee of this to the tenant has been urged as an objection. To obviate this the Com-
mittee suggests not that a rehearing of the case be allowed beyond the court of assize, but 
that it be the duty of the judge of assize to have the evidence before him taken down 

.:verbatim, an<J to transmit it in case of appeal to the court above • 

.. 18. Another course has been suggested, viz., that on questions of law, the chairman 
should, atthe instance of either litigant, state a case for the Court of La.nd Cases Reserved, 
w~thout the intervention of an appeal to the going Judge of Assize . 

.. 19. Numerous witnesses have ·expressed the opinion tnat this Court as at present 
constituted, consisting as it does of four Judges of the Court of Chancery and 12 Common 
Law Judges, is much too numerous and cumbersome, and that there is likely to be a want 
of individual responsibility in such a court. Some witnesses suggest asmaUer court, con
sisting of five or six Jud~esJ whilst others would prefer the Court of Appeal in Chancery, 
strengthened by the addltion for this purpose of a Cammon Law Judge. 

" 20. In conclusion, t~e Committee recommends-
"I. :rhat in all cases either party may appeal, as of right, from the Judge of 

Assize to the Court above, with the restriction as to evidence above mentioned, on 
giving substantial security for costs.. 

.. II. Tqat in all cases of eviction. the eviction and the consequent claim of 
the tenant, should be heard and decided on simultaneously by the SlPDe Court . 

.. III. That as regards the Court of Yust Instance, where the claims do not 
exceed in amount 4001. or 500 1., the decision should be left, as at present, to the 
Chairman, and that all claims for a higher amount should be sent at once to the 
Judge of Assize: 

"21. The Committee commend these sev.eral matters to the' attentiou of the House in 
a future Session. It 

Proposed DRAFT REPOBT by the Lord O' Hagan:-

" 1. The Committee, for-the purpose of prosecuting their investigation as to the working 
of the Irish Land Act, have examined witnesses, including:several members of the J u<licial 
Bench of Ireland, several chairmen of quarter sessions in Ireland, several attorneys and 
solicitors who have been conversant with proceedings u.nder the Act, and others who, from 
their position as occupant!! or managers of land in Ireland, were deemed to have special 
means of affording information as to the subject of inquiry • 

• , 2. The Committee have also received returns furnished by the clerks of the peace in 
the various counties of: Ireland, with reference to the number and the nature of caaes 
under the Land Act, and the results of. the decisions of the various tribunals before which 
they have been tried. 

(136.) b 2 "3. A summary 
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"3. A summary of these returns will be found in the Schedule attached to this 
Report. - • 

"4. The Committee have not held themselves at liberty, under the terms of the refer
ence to them, to consider, generally, the provisions of the Irish Land -,\ct, with a view to 
suggestions for their modification or repeal. They have confined their attention to its 
practical working, and especially to the arrangement and action of the Courts of First 
Instance and Appeal. 

"p. The objections taken to those Courts, as they exist under the Land Act, appear to 
be substantially as follows :-:-

"First. That the number of Chairmen of Counties, and the diversity of their jud,,-
ments, render the primary tribunal unsatisfactory:- 0 

"Second. That the appeal to the Judge of Assize is, .also, unsatisfactory, and that 
there should be an absolute right of further appeal from his decision to the Court for 
Land Cases Reserved:- . 

"Third. That the constitution of the Court for Land ~ases Reserved is itself 
unsatisfactory, from the number of its judges, and the occasional and irregular char
acter of its sittings. 

"6. The Committee have considered these objections, a~d they are of opinion that the 
weight of evidence is in fav01,lr of maintaining the present tribunal of First Instance, as 
being at once cheap and efficient, and securing th~ convenient trial of cases in the various 
localities, before judges who possess local knowledge and enjoy the generlj.l confidence of 
the community. 

" 7. As to the jurisdiction of the Judge of Assize, some objection has been raised to the 
exercise of his discretion in allowing or disallowing a furthel' appeal, and it has beeD su"
gested that the suitor shQuld have an absolute right to proceed to the Supreme Cou;t. 
The Committee are not prepared to recommend this alteration in the law. 

" No case has been made as to any imperfection or inefficiency in the Ast;ize tribunal, 
and it has not been suggested that the rulings on circuit have not been satisfactory, and 
should all discretion be taken from the judge, and either patty allowed to appeal at his 
own will, thele would be danger, on the one side, of frivoloui! and vexatious proceedings, 
-if security for costs were no~ required ;-and, on the other,-if it were--of denial of 
justice to a suitor unable to supply such security. 

"8. As to the Court for Land Cases Reserved :-
" The Committee think that the time has not arrived for the consideration of the 

questions which have been mooted in respect to it. It has only ruled a single case. 
No one has said that that case was not heard properly and decidea justly; and it 
seems impossible, under such circumstances,-before the Court has effectually begun 
that working which is the matter for inquiry, and in the absence of all experience 
ju!:'tifying change,-to recommend the reform or the extinction of a tribunal so lately 
established by the Legislature, after the fullest deliberation. 

"9. The only change which, with its present limited experience of the working of the 
Act, your Committee are in a pOSition to recommend is, that the Chairman should be 
empowered, at his discretion, to reserve a case on matter of law directly for the Court of 
Land Cases Reserved." 

It is moved by the Earl of Belmore that the Draft Report prbposed by the Earl of 
Belmore and the Viscount Lifford be now read. 

An Amendment'is moved by the Lord O'Hagan to leave out the words "the Earl of 
Belmore and the Visc9unt Lifford," for the purpose of inserting the words .. the 
Lord O'Hagan."-Objected to. 

On Question, That the words proposed to be left out stand part of the Resolution-

C~ntents. 
Marquess of Salisbury. 
Earl of Belmore. 
Earl of Bandon. 
Viscount Lifford. 
Lord Digby. 
Lord Brodrick. 
Lord Silchester. 
Lord Charlemont. 
Lord Somerhill. 
Lord Chelmsford. . 

Not Contents. 
Earl of Portsmouth. 
Earl of Kimberley. 
Lord Steward. 
Lord Wenlock. 
Lord Lurgan. 
Lord Meredvth. 
Lord Grevilie. 
Lord Kildare. 
Lord O'Hfl.gan. 

(The Draft Report proposed by the Earl of Belmore and the Viscount Lifford is here
inafter referred to as Draft Report A, and that proposed by the Lord O'Hagan as Draft 
Report B.) 

Paragraph 1, of Draft Report A., is read, and negatived. 
Paragraph 
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Paragraph 1. of Draft Report B •• is read and agreed to. with Amendments. and adopted 
as part of the Report. 

Paragraph 2. of Draft Report A •• is read, and postponed. 

Para!!Taphs 2 and 3. or Draft Report B •• are read. and agreed to. with Amendments, 
and th: said paragraphs as amended are adopted as paragraph 2 of the Report. 

Paragraph 2, of Draft Report A •• is further considered. and amended. 

It is then moved by the Earl of Kimberley, to leave out from the word "itself," in line 
5, to the end of the paragraph. Objected to. 

On QuestioD. That the words p~oposed to be left out stand part of the paragraph: 

Contents. Not Contents. 
Marquess of Salisbury Earl of Portsmouth. 
Earl of Belmore. Earl of Kimberley. 
Earl of Bandon. Lord Steward. 
Viscount Lifl'ord. Lord Charlemont. 
Lord Digby. Lord Wenlock. 
Lord Brodrick. Lord Lurgan. 
Lord Silchester. Lord Chelmsford. 

,Lord Somerhill. Lord Meredyth. 
Lord Greville. 
Lord Kildare. 
Lord O'Hagan. 

It is then moved by the Marquess of Salisbury. after the word" on." in line 5. to 
insert the words " certain obscurities." 

An Amendment is thereupon moved by the Earl of Kimberley. to insert the word 
"alleged" after the word" certaiJi," in the proposed .Amendment. Objected to. 

011 .Question. That the word" alleged" stand part of the Amendment: 

Contents. 
Earl of Portsmouth. 
Earl of Kimberley. 
Lord Steward. 
Lord Wenlock. 
Lord Lurgan. 
Lord Chelmsford. 
Lord Merlldyth. 
Lord Greville. 
Lord Kildare. 
bord O'Hagan. 

Not Contents. 
Marquess of Salisbury. 
Earl of Bandon. 
Viscount Lifford. 
Lord Digby. 
Lord Brodrick. 
Lord Silchester. 
Lord Charlemont. 
Lord Somerhill. 

It is then moved by the Lord Chelmsford to insert after the word It itself." in 
line 6. the words .. which are said to have interfered with its satisfactory working."
Agreed to. 

Moved that this paragraph as amended be adopted as part of the Report.-Agreed to. 
Paragraphs 3 and 4. Draft Report A.. are x;ead. and negatived. 
Paragraph 4, Draft Report B •• are agreed to. read. and negatived. 
Paragraph 5, Draft Report B., is read. and amended. and ~dopt~d as part of the Report. 
Paragraph 6. Draft Report B., is read, and amended. 

It is then moved by the Lord Somerhill, after. the words "upon the evidence before 
them," to insert the words. "and without further experience." The Amendment is 
negatived. . 

Paragraph 7. Draft Report B., is read, and amended. 

It is then moved by the Marquess of Salisbury to leave out the word "not" from 
line 4. . 

Objected to.-On Question, That. the word proposed to be left out stand part of the 
paragraph: 

. Contents. :Not Contents 

Earl of Portsmouth. Marquess of Salil!bury. 
Earl of Kimberley. Earl of Belmore. 
Lord Steward. Earl of Bandon. 
Lord 'Venlock. Viscount Lifford. 
Lord Lurgan. Lord Digby. 
Lord Meredyth. Lord Silchester. 
Lord Greville. Lord Charlemont. 
LO,rd O'Hagan. Lord Somerhill. 

The numbers being equal: Reeolved in the negative. 
(136.) ~ 3 It 
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It is then moved by the Marquess of Salisbury to insert after the word" law," in line 5, 
the following words: "but if such an alteration were adopted, it would be necessary to 
invest the Judge of As~i.ze with power, at his discretion, to require security for costs."-
Agreed to. . 

On Question,. That the paragraph, as amended, stand part of the Report: 

Contents. 

Marquess of Salisbury. 
Earl of Belmore. 
Earl'of Bandon. 
Viscount Lifford. 
Lord Digby. 
Lord Silchester. 
Lord Charlemont. 
Lord Somerhill. 
Lori Chelmsford. 

Not Contents. 

Earl of Portsmouth. 
Earl of Kimberley. 
Lord Steward. 
Lord Wenlock. 
Lord Lurgan. 
Lord Meredyth. 
Lord Greville. 
Lord O'Hagan. 

Par.agraph 8, of Draft Report B., is read, and amended, and adopted as part of the Report. 

Paragraph 5, Draft Report A., is read. 

It is moved by the Earl of Belmore to leave out the first line, and to insert the fol
lowing words in lieu thereof': "Difficulties have arisen in the working of the Act on the 
following points." , 

Objected to.-On Question, That the words proposed to be inserted stand part of the 
paragraph: 

Contents. Not Contents. 
Marquess of SalisbU)'y. Earl of Portsmouth. 
Earl of Belmore. . Earl of Kimberley. 
Earl of Bandon. Lord Steward. 
Viscount Lifford. Lord Wenlock. 
Lord Digby: Lord Lurgan. 
Lord Brodrick. Lord Meredyth. 
Lord Silchester. Lord Greville. 
Lord Charlemont. . Lord O'Hagan. 
Lord Somerhill. 
Lord Chelmsford. 

Sub-sec,tion (a). It is moved by the Earl of Belmore to omit this Sub-section. 

Objected to.-On Question, 

Resolved in the negative. 

The paragraph is further amended. Moved that ,the paragraph as amended stand part 
of the Report: 

ted to.-On Question: 

Oontents. 
Marquess of Salisbury. 
Earl of Belmore. 
Earl' of Bandon. 
Viscount Lifford. 
Lord Digby. 
Lord Brodrick. 
Lord Silcnester. 
Lord Charlemont. 
Lord Chelmsford. 

Not Contents. 
Earl of Portsmouth. 
Earl of Kimberley. 
Lord Steward. 
Lord 1Venlock. 
Lord Lurgan. 
Lord Meredyth. 
Lord Greville. 
Lord O'Hagan. 

Paragraphs 6 and 7, of Draft Report A., are read, and negatived. 

Paragraph 8, of Draft Report A.,-is read. 

On Que.stion, That,it stand part of the Report: 

Contents. 
Marquess of Salisbury. 
Rarl of Belmore. 
Earl of Bandon. 
Viscount Lifford. 
Lord Digby. 
Lord Brodrick. 
Lord Silchester. 
Lord Charlemont. 
Lord Somerhill. 

The numbers being equal: Resolved in the negative. 

Not Contents. 
Earl of Portsmouth. 
Earl of Kimberley. 
Lord Steward. 
Lord Wenlock. 
Lord Lurgan. 
Lord Chelmsford. 
Lord ~feredyth. 
Lord Greville. 
Lord O'Hagan. 

Paragraphe 
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Paragraphs 9 to 19 inclusive, of Draft Report A., are read, and negatived. 

Paragraph 9, of Draft Report B., is read, and amended. . 

Paragraph 20, of Draft Report A., is read, and amended. 

Sub-section 1 is pegatived. 

xv 

It is moved that Sub-section 2, as amended, stand part of the Beport. Objected to. 
On Question-

Contents. 
Earl of Belmore. 
Earl of nandon. 
Viscount Lifford. 
Lord Digby. 
Lord Brodrick. 
Lord Cha'l'lemont. 
Lord Somerhill. 

It is moved that Sub-section 3 stand pa(t of 
Question-

Contents. 
Earl of Belmore. 
Earl of Bandon. 
Lord Brodrick. 

'N ot Contents. 
Marquess of Salisbury. 
Earl of Portsmouth. 
Earl of Kimberley. 
Lord Steward. 
Lord Silchester. 
Lord Wenlock. 
Lord Lurgan. 
Lord Chelmsford. 
Lord :Meredyth. 
Lord Greville. 
Lord O'Hagan. 

the paragraph. Objected to. 

Not Contents. 
Marquess of Salisbury. 
Earl of Portsmouth. 
Earl of Kimberley. 
Viscount Lifford. 
Lord Steward. 
Lord Silchester. 
Lord Charlemont. 
Lord Somerhill. 
Lord Wenlock. 
Lord Lurgan. 
J...ord Chelmsford. 
Lord :Meredyth. 
Lord Greville. 
Lord O'Hagan. 

On 

It is moved by the Earl of Belmore to insert the following paragraphs in the Report: 

As it is not improbable that the duties and jurisdiction of the chairmen of counties 
will shortly be necessarily extended, we think that when such a change is made, the 
objections which have been taken as to the. danger of conflicting decisions, arising from 
the numbers of the chairmen, may be in some measure' met by grouping certain counties 
together, and decreasing the 1lumbers of the chairmen. 

Should this be done, we would suggest that chairmen should cease to practise at the 
Bar, and that their salaries and status should be raised and equalised in a manner com
mensurate with the increased duties which would be cast upon them. . . 

Objected to.-On Question, Resolved ~ the negative. 

The Reportl as agreed to, is read. 

Ordered, That t~e Lord in the Chair do make the said Report to the House. 

(136.) 
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LIS T 0 F WIT N E SSE S. 

Die Veneris, 14° Junii, 1872. 

Mr. Thomas Lefroy, Q.C. 

\ Mr. Robert Johnston -
Mr. James Hamilton -

Die Martis, 18° Junii, 1872. 

Mr. William Bence Jones 
Mr. William O'Connor Morris 
Mr. John Hancock 
Mr. Hugh Boyle -
Mr. Courtenay Newton 

.Die Jovis, 20° Junii, 1872. 

Mr. Charles ITniacke Townshend -
Mr. Samuel Frederick Adair 

Die,Veneris, 21° Junii, 1872. 

Mr. James Murland 
Major James Hamilton • - -
Right Hon. James Viscount Lifford 

Mr. Justice Morris . 
. Mr. Justice Fitzgerald 

Mr. Justice Barry 
Mr. Hugh Lane -
Mr. Robert Donnell 

Die Luna:, 24° Junii, 1872. 

Die Veneris, 28° Junii, 1872. 

The Right Hon. James Henry Monahan 
The Right Hon. James Anthony Lawson 
Mr. John Dinnen 
Mr. Edward Gardner -

• 

Mr. Michael Henry 
Rev. John Rogers 

Die 1JJ ercurii, 10° Julii, 1872. 

Mr. Thomas De Moleyns, Q..c. 
Mr. James Charles Coffey, Q.C. 

Mr. Samuel C. McElroy -

Mr. Robert Donnell 
.Mr. James Johnston 
Mr. Robert Wilson 

Die Veneris, 12° Julii, 1872. 
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,Die Veneris, 140 Junii 1872. 

Marquess of SALISBURY. 
Earl of PORTSMOUTH. 
Earl of BELMORE. 
Earl of BANDON. 
Earl of KIMBERLEY. 
Earl of DAR TREY. 
Viscount LIFFORD. 
LORD STEWARD. 
Lord DIGB¥. 
Lord BRODBICX. 

PRESENT~ 

Lord CHARLEMONT. 

Lord SILCHESTER. 

Lord WENLOCX. 

Lord LURGAN. 

Lord CHELMSFORD. 

Lord MEXEDYTB. 

Lord GREVILLE. 

Lord KILDARE. 
Lord SOMEBBILL. 

THE LORD CHELMSFORD, IN THE CClAlR • 

. . MR. THOMAS LEFROY, Q.C., having been called in, is Examined, as 
follows: 

I. Chai1·man.] You are ChaIrman of Magistrate~ for the County of Kildare, 
are you not? , 

Yes. 

2. And a judge of the Civil Bill Court? . 
Yes. . 

3. How long have you been judge of the Civil Bill 'Court? 
Nearly 14 years. . 

4. Under the Irish Land Act the judges of the Civil Bill Court decide all 
questions that arise between landlord and tenant with regard to compensation, 
an d otherwise, do they not? 

Yes. 
5. Has there been any meeting of the judges of the Civil Bill Court to lay 

down any rules for their guidance before they administer this particular branch 
of their duty? 

No; the Act of Parliament gave power to the common law judges to make 
rules, and those rules are made of equal effect with the Act itself; but I 
presume. that your Lordship's question refers to rules governing us in the. 
administration of the Act. There was no meeting of the judges or the Civil 
Bill Courts for this purpose. 

6. Have any rules been . laid down by the judges fOD the guidance of the 
Civil Bill Court ~ . 

There are rules for their proceedings under the Land Act. 

7. I suppose those are merely rules of procedure? 
, Yes! 

8. But nothing to direct the judgment of the Civil Bill Court on any ques
tion of right between landlord and tenant? 

Nothing whatever; we have but one guide in the way of precedent in the 
decision made by the Court for Land Cases Reserved in the case of Holt v. Lord 
Harburton, which occurred in my county; that was the largest claim in amount, 

.and the case was most impoftant, as involving several points with regard 
(136.) A 2 . to 
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Mr. T. Lejroy,_ Q.c. to the construction of the Act, which created some difficulty; such as the in-
-- terpretation of "predecessor in title," and the terminus a quo, from which 

14th .June 
18

7
2
• improvements were to be taken into account, and other matters. That case' 

came on at the first Land session after the Act was passed, and the claim was 
io register improvements amQunting to 8,166l. The tenant appealed from Inv 
decision to the judges of assize, and they affirmed it; it was then taken to the 
Land Court whe~e 11 judpes sat, and they unanimously affirm'ed the decision; 
that, therefore, IS conclusive, of course, on the several matters that were there 
decided; but that is the only thing in the way of precedent that we, as yet, 
have had. ' 

g. How did that case get to the Land Court? 
It is a court framed under this Act of Parliament as a final court of appeal. 

10. For instance, in the county, and in the county of the city of Dublin, th~ 
appeal is, in the first placp, to the going' judges of assize? 

It is to one of the going judges of assize, and be has the power of calling in 
the second judge. ' 

11. It is to the going judges of assize, but one judge mav determine it; is 
that not so? -

In point of fact, in the appeal I allude to, one of the judges of assize sat in 
the first instance, and, on being requested, he called in the other judge 
with regard to the important matters of law. 

1 2. By the 24th section of the Act of 1870, it is recited that " any person 
aggrieved by any order of the cJ:1airman made under this Act may, within the 
prescribed time, and in the prescribed manner, appeal therefrom in manner fol
lowing: (1.) Where such order has been made in the county, or the county of 
the city of Dublin, to two Judges of the superior courts of ('ammon law to be 
from time to time selected by the Court for Land Cases Reserved; (2.) Where 
such order has been made elsewhere, to the judges of assize of the county in 
which such order has been made; and every such appeal may be heard and 
determined by one of the said judges" ? 

Yes. 

13- " But in case any question of law shall arise upon any such appeal, the 
judge before whom such question "arises may, if he thinks fit, require that the 
same shall be heard and determined by both the said judges, and then'upon 
such question shall be heard an,d determined by both the said judges? " 

Precisely. 

14. Now, has the decision in that case been followed by the chairmen of 
sessions? 

I am not aware of any case upon the 6th section of the Act of Parliament 
that has since occurred; that was a claim for registration of improvements. I 
am. not aware that any case has arisen, but of course that precedent would be 
implicitly followed by any of my brethren. 

15. What were the questions which you consider were decided in that case, 
as that ~ight be a guide to other decisions? 

I have the report here; it is a very long one. The tenant fUrJ;1ished a schedule 
of improvements, stating his claim with regard to the value of ea('h item; that 
schedule amounted to 8,166l. One of the questions raised "as whether, under 
the 6th section of the Act of Parliament, the cost or the value of the improve
ments was to be go~e into at that time, or whether the Legislature did not 
mean it should be a: regi~tration of the improvements made, so as afterwards 
whenever compensation was claimed to settle the question hetween the parties 
as to what were the improvements, and who made those improvements. The 
decision which I came to, and that the Land Court affirmed, was that the 
improvements should be registered, but not their cost or value inquired into. 
The expense of a trial of that kind, if you were to go into the value, would be 
so very great that it i!; most desirable to avoid it; and it would be utterly 
useless in ascertaining the amount that would be ultimately given to the 
tenant, because the value would be modified whenever compensation came 
to be claimed by the provisions of the 4th and 5th sections of the Act. 
I may, perhaps, be allowed to give an illustration of what ~ mean 

from 
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from that very case. The witnesses upon a case of that kind must Mr. To L!ftOY,Q.r: .. 
always be of an expensive class, land valuators and architects. The expenses &h J-- 8 
of that case came to 350 I. on the one side, and 400 l. on the other. The short- 14 DDe 1 72-
hand writer's notes of the evidence alone came to 20 guineas; and jf I had been 
callf'd upon to award costs, according to the rules laid down, I could only give 
about 5 I. It beemed to me, my Lord, that upon a fair construction of the 
6th section, all that might be avoided, until the time when ultimately the com-
pensation came to be claimed by the tenant, for the same expense would th~n 
ba\"e to LJe incurred again. That was one of the points dedded. 

16. You say that if you had been called upon to award costs, you could not 
have given more than 51. according to the rules laid down; rules laid down bY' 
whom? 

I refer to the schedule of costs framed by the judges. 

J 7. How was it that that case went at once to the Land Court, and did not 
go to the going judges of assize? 

It did. It went to the judge of assize, and the Lord Chief Justice in the 
first instance heard it, and then caUed in Baron Fitzgerald; they expressed 
their concurrence in the decision, but reserved the case on account of its im
portance, and the large amount of the claim for the judges of the Land Court. 

) 8. They stated a case for the Land Court, in fact? 
Yes. The next question that was decided there was, what the meaning of the 

words ., predecessor in title" was. The land had been held since 1844 under 
a Jease for 21 years, and a life concurrent, and the tenant claimed not ,only 
the improvements made under that lease, but the improvements made by an 
ancestor of his under a former lease, he having in the meantime taken out-this 
new lease, consist.ing of additional lands, and at a different rent, and the ques
tion then was, whether the improvements that were made under the previous 
lease should be taken into account, or whether the "predecessors in title" did 
not mean those who preceded him in the title to the holding under the existing 
lease. I decided that it was the latter, and that the improvements could not 
be taken into account that were made under the previous lease. In that in
stance the injustice that would alise from any other decision was remarkably 
shown, because it appeared that Lord Harburton had, in consequence of the 
house that was built on the old farm, given the n€w farm at about, as well as I now 
recollect, a rent of 318 l. 10 s., while Mr. Brassington, one of the most eminent 
valuators in Ireland, swore that the land alone, irrespective of the h9use and 
offices, was worth '525 l. a year, so that if that house had been taken into 
account which was the thing in consideration of which the lease at the luwer 
rent was given, the tenant who had already enjoyed the lease for about 30 
years at a very reduced rent, and as the life in being was a young man of about 
30, might probably still enjoy it as much longer, he would in the end be getting 
compensation for the value of the house, although the Act of P drliament, as I dare 
say your Lordship is aware, expressly fitates that if improvements were made in 
consideration of any agreement, compensation should not be given. 

19. That was your judgment, and it was affirmed in that respect? 
Yes; it was affirmed unanimously by the eleven judges. 

20. Now according to your statement, very nice and difficult questions must 
constantly arise under the administration of this Act, and you have found that 
out, I dare say. 

They must, constantly. 

21. Have you had any cases before you in which there has been a claim not 
under the Ulster tenant-right custom, but under a custom similar to that? 

I am not aware of there being any such custom in my county. 

22. Not Ulster tenant-right custom, but any custom attaching upon a par
ticular holding! 

I never had a case of that kind, and I do not believe the custom prevails; it 
does in some parts of Ireland, or a somewhat similar custom. 

23. You have had claims, of course, for compensation for disturbance of 
(136.) A 3 possession, 
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.Mr,.T.\L~r09JQ·c·<possession, and questions with regard to .the number of years' purchase which 
J h J- 87n should be givp.n under the circumstaIices? 

.l ... t une 1... Y es. 
24. Have you found that the claims in respect of compensation by tenants 

have been of rather an extravagant description? 
I am bound to say exceedingly so, having regdrd to what, upon the evidence, 

I felt it my duty afterwards to allow. There have been cases of 250/. and 
1501. claimed, when I have allowed 45/. and 201.; but I am bound to say on 
that, I think our great difficulty arises from the language used in the 3rd Se'c
tion. If your Lordships will turn to that section, you will see that is the se'ction 
which governs every case of compensation for disturbance, except where it 
cornes within the Ulster tenant-right, or some custom similar to that. Your 
Lordships will find that when a tenant is disturbed in his holding by the act of 
his landlord, "he shall be entitled to such compensation for the los3 which 
the court shall find to be sustained by him by reason of quitting his holding, 
to be paid by the landlord as the court may think just," so that the sum awarded 
does not exceed the scale fixed: 

25. No claim shall exceed the sum of 2501. ? 
Yes. But though there are minor elements by which to rneasure the luss. 

which are obvious; such as the cost and expense to a tenant of moving from 
one holding to another, or the cost and trouble he is put to iTt getting another 
holding in the district that would suit his family; yet I am sure that your 
Lordsbips will feel. those are very minor considerations by which to estimate 
what the Legislature means by the loss which the tenants sustain. L'lok
ing- at it as a, lawyer, one would say that the obvious meaning was the 
value of the interest. But that is so exceedingly prejudicial in its social re.mlts 
that one hesitates to think that that could have been what was intended, because 
if that was the measure we were to take, the hard landlord, who had kf'pt up 
his rent to the uttermost, would be the man who would have little or nothin~ 
to pay in compensation; and the tenant, who had been holding under n. very 
high rent, would get little or nothing when he was turned out; whereas, in the 
case of' a man who let his land at a moderate rent, and a tenant who had been 
only paying a moderate reut, he would get a very large sum in compensation. 
That is one of the great difficulties in administering the Act, and one which 
makes it impossible to get anything like uniformity of decision. There is such 
vagueness in the \\ ay in which the Legislature in this section have expressed 
what they meant as a guide to the Court. 

26. You have had cases of that kind before you on several occasions, I 
suppose? ' 

I have had cases of this kind, but I am happy to say that in Kildare disputes 
between landlord and tenant are very fare, and some cases have been entered 
in my court, but not brought forward; they have been settled. 

27. Now in cases of that kind has the value been estimated accordin~ to 
the valuation of rateable property in Ireland, or has there been evidence given 
with regard to the actual, or supposed value, according to the opinion of the 
witnesses called ~ 

\\ itnesses come forward, and, I am sorry to say, give the most contradictory 
evidence with regard to value; in some instances the most extravagdnt value 
is put on the holdings. 

28. Generally speaking, the estimate is not of a very moderate description, 
I suppose? . ' 

No; your Lordships can hardly have any idea of the length to which that 
goes. There are wretched holdings, a cabin, and two or three acres, on which 
a value is put which would appear incredible. 

29. You are, perhaps, not able to tell us whether in some cases the. tenant 
is allowed to claim under a custom; whether under the UL"ter tenant-rIght, or 
otherwise, and at the same time to claim compensation for disturbance in the 
outset? 

A tenant may be put to his election; but I cannot conceive that he should 
be allowed to claim in both ways. 

30. No: but what I mean is that he may prefer a double claim at first, and 
. then 
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then as things may turn out, he may ~dopt the most favourable, and relinquish Mr. To Le.ftay, "Q.'C. 

the other 1 ---r 
Yes, I believe it has been held that he ~ay prefer a double claim, and then 14th J'ilIlIrJ872. 

elect. 

31. In the one case If the- party thinks he has a claim under the custom, 
and also a claim for compensation for disturbance, somE'! of the judg~s allow 
him to put a dOl!ble claim in,. and to proceed ultimately on the one or the 
other of them; 1<; not that so ~ 

Yes, so I believe. 

32 • But in other cases the Judge of the Civil Bill Court requires the tenant 
to choose between the two claims at once? 

I have heard that; but really the cases that have been decided have been 
80 mis-$tated, and mis-reported, that I do not like to speak of what has been 
done in other counties; but I have heard that different decisions have been 
come to on this point. 

33. Lord Lurgan.] But you have had no personal experience yourself on' 
that point? 

]\one whateve-r. 
34. Chairman.] I am now gomg to put a question, which may be considered 

almost personal; do you think the Judge of the Civil Bill Court the best tri
bunal for carrying out this Land Act? 

I have 110 hesitation in saying that a number of my brethren would be ex
ceedingly,glad to get rid of that jurisdiction. '.Ve remonstrated against it 
before the Act was pa~sed. There was a deputation from our body to London. 
We expressed to Mr. Chichester Fortescue out opiuion that it should not be 
given to our courts, that it would probably prejudice the very great confidence 
which, I am happy to say, the public seem to have in the court, and we thought 

-it would be hetter to give it, to the judges of assize. I also feel that if the 
()bject is as quickly as possible to secure uniformity, it must be obvious to e'\"ery 
one that 33 men deciding such questions as arise uponothe L,md Act without 
being in concert is not a plan likely to bring about uniformity as quickly as 
if there were certain judges appointed \\' ho would in the first IDstance decide in 
every county; but while I say that, I cannot conceal from your Lordships 
that there are practical difficulties that appear to me to result from giving this 
jurisdiction to any other court, unless the ejectments are also taken with it. 

3'). Will you be kind enough to state your reasons for that opinion? 
It appears to me that one of the great defccts in the working of the Act, as 

it now stands, is, that a tenant is allowed to keep in his sleeve those- extravagant 
claims until after the ejectment process is all gone through, and the eviction 
completed; he then comes forward as a martyr, homeless anel houseless, with 
an extravagant claim, bringing up witnesses who have sympathies with him, to 
give such an extravagant valuation that it is almost impossible for any court to 
deal fairly with the case. Now I think that the claim should always be heard 
with the ejectment; aud I \\ould suggest that the tenant, when served with a 
notice to quit, should within one month, or some reasonable time, serve his 
claim; it would then be heard as a kind of equitable defence. In one case 
before me in Kildare, which was the case of a small holder who had bought 
under the Landed Estates Court, I think he would ha'\"e been glad to settle the 
ca~e if it had been heard with the ejectment; and if he had known I was about to 
allow the f;um I there gave, he would rather have kept the tenant than pay the 
compensation. In that case I could have avoided the heartburning arising 
from the eviction. -

36. That does not touch the constitution of the tribunal, but merely the mode 
of procedure? 

It seems to me to affect the question uf'the tribunal, for if the land claims be 
given to another tribunal I think the ejectments shollid be given to the same 
tribunal. Your Lordships know·that nine-tenths of the ejectments in Ireland 
now come within the jurisdiction of the chairmen. 'We have jurisdiction up to 
100 I., and the rents are generally small, and of course, therefore, if the land 
claims only were to be transferred to another jurisdiction, the ejectment would 
ha'\"e been heard 'by a different court; but I do not see any difficulty in. trans-

(136.) A 4 - ferring 
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Mr. T. Lefroy, Q.C. ferring the ejectment jurisdiction to the court that would be constituted for 
14th June 1872. hearing land claims. 

3i. Do you consider that it is desirable that the decision in those cases 
· •. ~nder the Land Act should be given to anClther tribunal? 

I would either say that, or I may mention a thought which has Occurred to 
mp, a~ an alternative, which is this; that if it was thouO'ht inadvisable on 
account of increasing the expense of ejectments to transfer th~m from our court 
then the chairmen might sit in batches of three to hear land claims. It would 
he a great pleasure and assistance to anyone judge to be able to communicate 
with his brethren on the 'subject, and that pIau \\ould give 11 tribunals instead 
of 33. 

3S. That ,,:ould only ~ake this dif!erence, that the pro~ortion \\ ould probably 
be ] 1 to 1, Instead of 33 to 1, Vllth regard to the dIscordance of opinion 
complained of 7 

Yes; but whatever may be done as to the primary tribunal, it would he a 
very great imprm'ement, in my opinion, to have the appeal made direct to the 
Land Court. ' 

39· Lord Dighy.] That is to say, to the Court of Land Seseion? 
To the Court for Land Cases Reserved. 

40. Chairman.] You propose that the appeal should go at once to the Land 
Court 7· 

Yes, to the Land Court. 
41. Supposing the present tribunal is continued, and the judge of the Civil 

Bpi Court still had the decision in those questions, do you think it desirable 
that the appeal bhould at once g.o to the Landed Estate Court? 

Not to the Landed Estates Court, but to the Court for Laud Cases Reserved. 

42. Lord Digby:] You suggest that for the sake of uniformity, I suppose l' 
Yes, for the sake of uniformity;- (If course it is not that I ill the least doubt 

the judges of assize being a most competent ttibunal, but I am looking at the 
time given for hearing Civil Bill Court appeals at the assizes; the time is 
necessarily short, and the records are considered the most important thing, and 
altogether I do not think it is a tribunal calculated for having the questions 
discussed as fully as they might be ; and it also causes a delay, because it is only 
an intermediate appeal which will seldom be accepted as final. 

43· Chairman.] It introduces another element of disturbance, because there 
are 12 judges who may decide differently at the eame time, are there not; 

Yes. 
44: Lord Somerhill.] Would you propose to limit the amount as to which 

such an appeal should be granted, or would you grant it as of right? 
The appeal is usually on a matter of law, and that would not entail the 

expenses of ",itnesses going to Dublin. One of the hardships of the Act of 
Parliament as it now stands, and the rules, is this: the Legislature says that 
the proceedings shall be analogous to- Civil Bill appeals. Now no man can 
'appeal to a judge of assize if it is only a matter with regard to a 51. note, with
out entering' into a recognisance to prosecute his appeal and pay the costs; but 
here the tenant can take the landlord from the chairman's court to the judge 
of assize, and then to the Land Court, and not enter into any recoguisance to 
prosecute the appeal or to pay costs. 

4'). Chairman.] I suppose he cannot take it to the Land Court unless the 
judge, whoever he may be, states a case 7 

Just so. 
46. And that he may do or withhold at pleasure, may he not? 
Yes, but either party can go to the judges of assize as of right; and I think 

that the discretion in the judges of assize, or in any court, as to allowing an 
appeal, would be very important to do away with, for it causes great d~ssatis
faction. A party is always dissatisfied when he feels that there is not a right of 
appeal; and there is at this moment pendin~ in the Land Court a case in which 
there is a prevalent opinion that a very important question was not reserved, 
and the party certainly would have had it reserved if a right of appeal had 
been given; that always causes dissatisfaction, not only in the tribunal, but in 
the administration of the law. 

47. Lord 
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47. Lord Brodrick.] So that practically the decision of the judges of assize Mr. '1'. Ltj"rO!hQ.C. 
is final, unless in his discretion he gives a case to go elsewhere? i4th JUDe 1872. 

Yes. 
48. Viscount Lifford.] You say, I think, that supposing you retain the pre

sent tribunal of the judge of the Civil Bill Court, but give an appeal direct to 
the Land Court, you would allow that appeal only in cases of law, and not in 
matters of amount? 

Not in matters of fact. Your Lordships see that the amount of compensation 
is very much mixed up with matters of law. The practical working of the 
thing would be this, I thibk ~ that the question of law upon which the compen
sation would depend would be referred to the Land Court. The chairman 
would adjourn the decision of the case until that question of law wa~ decided, 
and in 99 cases out of 100 there would be no occasion to appeal, nor would the 
parties care to appeal with regard to matters of fact. 

49. But still, with regard to the matter of amount, according to what you 
propose, the chairman of quarter sessions would be the only judge, and without 
appeal? 

He would in some instances; but, as I say, he would be governed in the 
amount which he would give by the decisions and the principles of law, as in . 
tht' case I alluded to. Suppose it was held that the Ulster tenant-right did not 
apply to the case of a lease, that would be mere matter of law; it would not 
be the tenant's claim that would be of any consequence; the claim would be 
nil when the point of ldw was decided. I do not think that it is on matters of 
fact that the difference between parties arises. . 

50. Chairman.] I suppose yo~ have had no case before you of the claim of 
a tenant under a custom? 

None. 

51. But have you had this case, a case where a tenant held under a lease 
which was granted before the passing of the Act, and the lease has expired, 
and he has claimed for disturbance of possession? 

No, 1 do not think I have. 

52. Marquess of Salisbmy.] If you took away the intermediate appeal to 
the Court of Assize on matters of fact, would you ,not reserve a power similar 
to what there is in England, of moving the court above for a new trial, in con
sequence of the decision being contrary to the evidence? 

That mh;ht be done, or there might be, on the mere matter of fact, an appeal 
to the judges of assize, but practically the questions of law arising out of the 
Land Act will be the important matter of appeal. 

53. If you left it to the decision of a single judge cas~s might arise, though 
they would be no doubt highly exceptional, in which partiality might be im
puted to the judge? 

Yes. 

54. Therefore it would be desirable,' would it not, to have some tribunal 
behind to whom the claimant could appeal? 

No doubt that would be desirable, but practically the difficulty is with regard 
to the matter of law. The truth is that in the various sections of the Act 
about improvements and compensation, the inherent difficulty is in the 
ambiguity of the language used. The result of this is that instead of adminis
tering a well·defined law, whatever the tribunal may be, it has to go on making 
law. As Lord Justice Christian said, in his very able judgment, the chairmen 
are constituted deputy legislators.' Each chairman construes the law according 
to the best of his judgment, and the ambiguity is such that it is difficult for the 
Court of Appeal to say which construction contravenes or carries out the inten-
tion of the Act of Parliament. . 

55. Is there any-communication between the chairman in difficult cases?' 
We have had meetings of the body as to questions arising under our civil bill 

jurisd~ction, but I think we have never had a meeting on the Land Act yet. 

56. Do you practise? 
Yes. ~ 

(136.) B 57. Is 
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Mr. T. Zejr01J, Q.c. 

14th JUDe 1872. 

57. Is it commonly the case that the chairmen practise? 
Yes. 
.58, Do they ever practise in land cases? 
No, I think not. 1 ,have never done so. 

59, Have you ever heard of its beina" done? 
'There is no rule forbidding it. 0 

. 60. It would .be qui~e possible, then, that a chairman should appear before 
hIS brother chaIrmen In another court on a lond question? 
~. . 
6). Would it be possible that he shoul~ appear before a judge of assize in a 

land case, not a case that ,he had heard hImself, but OIl a land case? 
There is no rule against it. 

62. He rr.ight be arguing one ,week before a judge of assize a case exactly 
a?alog0!ls to that which the week after he would have to decide as, a judge 
.hlmself~ 

I do not believe that arty chairman would do that, but there is nothina" to 
't 0 prevent I., . 

63. Chairman,] A judge of the Civil Bill Court cannot practise in his own 
'county, can he? 

No; I think it is the invariable rule with the chairmen that they not only 
would not practise in their own county, but they would not take briefs from 
any sdlicitors practising in .their courts. 

64· But still there is nothing whatever to prevent their practising under the 
Land Act in any other county with regard to questions which may arise before 
a judge of assize, and arguing the questions before him? 

I think not. 

65. Which questions at some time may come before himself? 
Yes. 
66. Marquess of Salishury.] You think that the possibility to some extent 

diminishes the fitness of the tribunal as it at present exists, though it is in 
theory rather than in practice? 

In .theory. 

67. Does not any possibility of that nature lay a tribunal open to a suspicion 
which, however unjust, must diminish its efficiency? 

The general 'feeling is that we should be delighted to get rid of the jurisdic
tion, because it tends to diminish the confidence of the public in the general 
business qf our court, which is exceedingly extensive, and sometimes of great 
difficulty, and it is important that we should ma~ntain their confidence. 

68. Lord Steward.] I understand you to say that you have frequently claims 
put in, amounting to 300 1. or 400 t., which you have reduced tn sums like 20 I. 
or 401.;: 

Not frequently; I have had one case, in which the c1uim, I think, was 250 I., 
and I gave, I think, 40 t.; another claim was about 1601., and I think I gave 
I7l. 

69. Is not your deCision limited to a certain amount, according to the rent 
that the tenant pays? 

Yes, according to the value. 

70. Marquess of Salishury.] That is not the case in Ulst~r? 
No. 

71. You have had no Ulster cases? 
No. 

7'.!.. Lord Steward.] Then in decisions of that kind. was the diminution 
caused by the landlord having taken advantage of the equities clause, and 
claimed for deterioration of the property, or other injury done to it? 

Partly by that and partly by the exaggerated value claimed for disturbance 
and improvements; the cases I have referred to were claims for improvements, 
lind for disturbance of possession. 

73 The 
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73. 'fhe tenant claims for the improvement as well as for the disturbance? 
Yes, the tenant claims for the improvements ad- well as for the disturbance. 

74. Then the landlord puts in his set-off? 
The landlord pub; in his set-off for the deterioration of the land; 

Il 

7's. Taking it generally in tpe cases tbat come before you, do you think that 
the landbrd has generally put in a fair claim for deterioration of property? 

I think so. I Wish it to be understood distinctly. that in the county of Kil
dare there are very few disputes, and the cases which I have had have been 
chiefly. except that one of Holt and Lord Harburton, cases between middlemen 
or small proprietors who have bought in the Landed Estates Court, and tenants 
who have small holdings. of a few acres. 

;6. Chairman.] Of course, upon questions of fact it is very difficult to lay 
down any general rule; but supposing that two or three judges were appointed~ 
jnstead of the barrister of the Civil Bill Court, to decide originally those ques
tions of fact. would it not be likely that they would have a kind of rule for 
1l1emselves, which would govern them better, at all events, than is now done by 
leaving it at large to the different judges of the. Civil Bill Court without com
munication with each other. Take the case where the judges have the power 
of awarding discretionary punishment; we find that the judges differ very 
much; but one particular judge has a kind of a rule in his 0\\ n mind which 
go'-erns him in each case; and that might be, perhaps, the result of appointing 
two or three standing judges for the purpose of deciding those questions origi
nally under the Land Act? 

Yes, I think so; that would give a tendency to create uniformity more 
rapidly. 

7';. Marquess of Salisbury.] You would, I snppose, combine with that the 
question of ejectment, and put both before those three judges? 

It is vcry important that whatever tribunal has the trial of land claims, should 
alst) have the trial of ejectments. I am sure that would prevent, in many cases, 
the h~artburning arising from eviction, and it would have a tendency to pre
vent the extravagant. claims that are put in. In' many cases, for instance, if 
the tenant was obliged to serve Ids claim within a month or three months of 
the notice to quit, probably the whole thing would be settled before the eject
ment came on, and if it was not settled, the chairman, or whatever Court tried 
the case, could say •• , Here is a fair claim for a certain amount, you had better 
settle it." I believe that would be done in many cases. 

78. Lord Somel'ltill.] You allude to ejectments by notice to quit, but not for 
non-payment. of re.nt ? 
, In the latter case he does not obtain compensation for disturbance. 

79. Lord Steward.] But he may still put in a claim for improv~ments, may 
he not? ' 

Yes; and even in that case it would be important that the mattex: should be 
tried with the ejectment, for it saves the costs of a second trial involving the 
the same subject-matter. 

80. Lord Lurgan.] You say that it is the general opinion of your brother 
chairmen that they would like to be rid of this jurisdiction? 

I know that a good many of our body would. 

8.. But I do not understand you to convey 'at all that that is the general 
wish of the people of Ireland! 

No, cettainly not. 1 believe they would rather the thing was left with the 
chairmen. 

82. Chairman.] Whom do- you mean by" the people;" do you mean the 
whole of the people, or a particular class of them 1 

I think the tenantry would prefer it. 

83. Lord Lurgan.) 1 meant by" the people," the country' generally" land
lords and tenants, and all people who are interesled in the proper ad~inistra
tion oftha land law? 
. 11m, e no means of judging. 
would be very glad to get rid of 

(136 ) 

I have said what we ourselves would like; we 
the land claims, and if the suggestion I have 

B 2 made 

l\b. T.l:ifrO!/t Q.c. 

14th .JUJJe.187~ 
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Mr.T.Ly,o!/,Q..c. made as to transferring the ejectments be adopted, it would be better to give 
14th ';:; 187r.l. the jurisdiction to three judges who would go round Ireland, and decide in all 

cases. 

84. Lord SomerhiU-3 Have you reason to think that that is the general 
opinion of the bar of Ireland; you probably know that it has been talked of a 
good deal in the hall of the Four Courts; is it your opinion that it is the general 
view of the bar that a separate court, apart from the chairman, would be 
better? 

I could hardly say that, because I think there is a very great difference of 
opinion, in the profession. 

8.s. Lord Charlemont.] Do you wish the Committee distinctly to understand' 
that the working of the Act qf Parliament is unsatisfactory at present in cer. 
tain respects ? '. 

1 think the working of the Act is unsatisfactory, not from the tribunal, which 
has the working of it, but from the difficulties which any tribunal would have 
to encounter until decisions have been made which would settle the construc
tion to be put on the Act. There are difficulties affecting the tenants as well 
as the landlords. I will take the 4th section, which is the most important in 
the whole Act, for securing to the tenant compensation for his improvements. 
In Sub-section E., it says that the tenant shall not have compensation "In 
respect of any improvement made either before or after the pa5sing of this Act, 
which the landlord has undertaken to make, except in cases where the land
lord has faIled to perform his undertaking within a reasonable time." That 
wbrd "undertaking" i<; perfectly vague; it does not enable the tenant to bind 
his landlord; it is not an agreement in writing on which he could have a remedy 
by action. He may be delayed by a verbal undertaking of the landlord from 
making improvements, yet if the landlord does not make them the tenant may 
have no remedy, while if he makes them himself, he would be perfectly unccr
'tain whether under that section he would get compensation. 

86. Lord Bandon.] There are 33 chairmen in Ireiand, the 33rd being made 
from the {;ounty of Cork being divided; are you aware that the County of 
Cork is very unequally divided; that one chairman has 1,200 I. a year, and 
the other 800 Z., and that very great inconvenience is felt from the constant 
changing of chairmen in the Western Riding of the County? 

I am not aware of that. 

87. Earl of Belmore.] You have stated that in the event of such a court of 
three judges being appointed, you would allow an appeal to the court on the 
matter of law reserved? 

My reason for this is that an appeal on,matters of fact would entail such an 
expense on the tenantry that it would not be ad"isable. 

88. Is it not the case that now there is an appeal on the questions of fact 
and amount to the judges of assize, as well as on the questions of law? 

Yes, the whole case is open to appeal. 

8q. You would limit the right of appeal in the event of the creation of a 
new' court, would you? 

That does not necessarily follow, because there might be an appeal on 
matters of fact to the judges of assize, and an appeal on questions of law only 
to the Landed Court. The appeal on the matter of fact would, perhaps, never 
be tried. Practically, the case would go on a point of law to the Land Court. 
The chairman would have adjourned the decision until it came back, and then 
he would decide without appeal, I think; l;lUt if they wished it, it would go to 
the judges of assize. 

go. Chairman.] But if there were those two or three primary judges you 
would never allow an appeal from them to the judges of assize, would you? 

I think not. 

91 • Earl of Belmore.] You would take away that intermediate court of 
appeal ?'.. • 

Yes. At the same time the practical diffi('ulty must not be overlooked, that 
if you allow from the local tribunal, whatever it is, an appeal only to the Landed· 
Court, and give that appeal on matter of fact, it would be almost a de~l. of 

Justice 
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justice to the tenants in some cases, because the expense would be so great that Mr T. Left 
they could not take their witnesses up; but this might be obviated by the evi. . • __ oy, Q.c. 
dence before the chairman being sent in writing to the court of appeal. 14th June 187~ • 

. 92. Lord Somerhill.] That would amount to a rehearing of the case, would 
It not? 

Yes ;' that would amount to a rehearing of the case, but I fear it would be so 
expensive as in small cases to ~e a denial of justice. 

93. Earl of Belmore.] Did I understand you to say that in the case of Holt 
and Lord Harburton, costs to the amount of 300 I. and 400 I. respectively were 
actually incurred, or that they would have been incurred had you allowed the 
question of value to be gone into before you? 

I mean the costs were actuaUy incurred; but there, as the parties had incur
red the E;~pense of bringing down all the witnesses, I went into the question of 
value at their reque'st, so as to raise the point on appeal. I had a letter since 
I came to town from the solicitor of the defendant, and hE'said his costs were not 
actually taxed, but he believed that they would amount to 350 I., and the solicitor 
oC the landlord stated that his costs would amount to 400 I.; that included the 
appeal, of course. 

94. Lord Somerhill.] ·Will you be kind enough to explain to the Committee 
in that case what were the points, if any, that were in doubt, and which are 
now clearly decided r 

One of them was what is meant by the words" predecessors in title," in the 
6th Section of the r\ct. The words are, " Any landlord or tenant who may be 
desirous of preserving evidence of any improvements made by himself or by his 
predecessors in title before or after the passing of this Act, may at any time 
(subject to the conditions hereinafter contained) file a schedule in the Landed 
Estates Court, specifying such improvements, and claiming the same as made 
by himself or his predecessors in title." 

95. You mean whether you could go behind a new lease? 
Yes; whether you could go behind the lease under which the tenant holds 

the land in respect of which the claim is made. Another point, as I have 
already stated, was whether the Court whif!h was to register the improvements 
should receive evidence with regard to the cost and value of those improve
ments, or whether the ohject "[as not to register the improvements, so that as 
a matter of fact, there should be always forthcoming evidence by whom they 
were made, and what they were; leaving it to the Court that would hereafter 
have to decide the amount of compensation, to go into the question of value. 
The importance of that is, that it would render the cost of registering improve
ments in future very inexpensive; you would merely have a claim setting forth 
what they were, and by whom made; but if before registering the improve
ments the Court is to go into the question of value, the costs in cases of that 
kind must always run up to a very great amount. Valuators and architects 
are allowed st. 58. a day. 

96. You mean the valuation expenses before the registry? 
I mean the expense of bringing witnesses of that class to prove the value. 

97. Of course ultimately thtl condition of the improvements must be the 
great test for the judges? 

Yes; and the term for which the tenant has enjoyed the benefit of the' 
improvements before he is disturbed. In that very C8$e there was 540 1. odd 
claimed for making fences; I am now speaking in round numbers. Yet although 
that large sum was claimed, if the lease were to last a few years longer, there 
could not be any compen~ation given, for the time of enjoyment would, under 
the earlier sections of the Act, deprive the tenant of his right to compensation, 
so that all the evidence as to the value of those fences would have been utterly 
useless; and that was one of the grounds of my decision, namely, that it was 
putting the parties to an enormous expense for no use. . 

98. The point was that the improvements were not to be estimated previously 
to the registry, but that there should be merely a statement of what the 
improvements were? 

Yes, a schedule of the improvements. 

(136.) B3 99. Then 
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)Ir. T. LrjroY,.Q·c, 99. Then there is the other point, and perhaps the most material one of 
going behind the lease; there were two points before you, in that case, w'ere 

14th June 1872
• there not? . 

There were several points; one was that of improvements by predecessors in 
title, the other was the term/nus a quo from which the account of improvl'ment$ 
should be taken, and the thIrd was whether the cost and value of the il1lprove
ments should be gone into before registering the schedule. 

100. In considering the point of the predeces!fors in title the question beino-
• C • I:) whether the tenant or hIS lamily, or any other tenant, before the least', was to 

be considered the predecessor in title, did they, in any case, allow that the 
improvements before the lease were made by the predecessors in tit1~ ? 

The Land Court, affirming my decision, held that all the improvements made 
by the tenant, or his predecessors in title, from the time of the lease under 
which he was then holding, were to be taken into account, but not improve
ments under the old lease 

101. Was that ruled throughout the whole ca~e? 
Yes, throughout the whole case; the injustice would be great if it were 

otherwi~e. This is, I think, plainly shown in the report of the case nhich is 
published in the "Irish Law Times" for April ] 871 ; but it would occuPY too 
much time to enter mto the subject now. . 

10Z. Did it appear, in the eourse of the trial, that Lord Harburtoll, the 
tenant and the landlord, had had any contention whatever previously to this? 

Not that l' am aware of. I am bound to say the tenant admitted that his 
rent was most reasonable'; that Lord lIarburton's conduct, at all times to bini 
and the other tenants on the estate was most kind and liberal. . ' 

103. It was suggested to him to put in this claim, I suppose? 
r cannot say, but r fear much litigation will arise out of these claims for 

improvements, unless the Act be amended so as to give a ~afeguard flgainst 
fra}.ldulent claims. I know of a landlord who had agreed with a tenant who 
paid about ] ,500 l. a year rent to make' extensive improvements, and the land. 
lord was to allow five per cent. on the outlay. The improvements were in 
progress when this Act passed, find when the agent offered to pay the five 
per cent., th~ tenant's answer was, "Oh, no; I would rather take my chance of 
the Land Act." Again, in another instance, .where there was a r.onverse case, 
the landlord had agreed to make some improvetpents to the amount of about 
500l. The tenant was to be charged four per cent., and the plans were actually 
made and much exp,ense incurred by the landlord when the tenant said, "1 
would rathev now make the impJ:ovements, myself." 

104. Lord Somerhill.] Did any litigation arise out of those cases? 
No-; those are only cases I have heard of very ~ately. 
105. I suppose you have got a copy of the judgment in the superior court 

in: Holt and Lord Harburton ? 
I do not think that it is published yet. 
106. The publication calfed" The Irish Jurist" has ceased to appear, has 

it not? 
Yes; it is the" Irish Law Times" that reports those cases now. 
1 07. That is considered authority, I suppose; does it give those judgments 

In e,rtenso ? 
Yes; when they are on important cases. 

108. Lord Longford:] Is there any such record of all the decisi?ns of the 
law courts both local courts and courts of appeal, that aU the chaIrmen and 
judg-eS', an'd. even the public who are .concerned in such ;matters, can eai!ily 
ascertain the practice ? 

The" Irish Law Timf,s" reports almost all the cases, at least those of any 
importance, 

1 og. What is the rule forthe- appointment of a deputy if the chairman cannot 
attend? ' 

The Chancel101: has the right of'appointing a substitute. 
1]0, .Does that frequently occur? . 
No, vcry seldom: two or three of the chairmen may have been 111. 

111. But 
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111. But it may happen .that besides the 33 regular l!hairmen there are Mr.:r.Loefroy,Q.c. 
others who may be employed in .gi'Ving decision~? t4thJnne 11 87

2
• 

Yes, that has happened. 

112. How long would a non-effective chairman (if] may use the expression~ 
be allowed to hold office, or one who has been permanently ill; has that 
occurred f 

No. 
J 13. Lord Somerhill.] Do you happen to be at all familiar with the case of 

Austin and Scott 1 
I think that was a case in which a que!'tion arose with regard to the Ulster 

tenant right applied to a lease. Mr. Scott died, and in consequence of his 
death the appeal was not beard. 

• 114. Was there not ,a case arising ,on evidence of this kind {whioh I find 
stated in the" Law Times"): "The evidence of the present tenant on the estate 
m1S admitted to prove the custom on which the holding was held; but this 
evidence may be rebutted by showing the usage of the estate to be different 
from the usage of the surrounding estates of the district;" now is there any 
decision ruling the law on that point that YOll are aware of? 

No, I think not. 

II!). That is to hay bo~ far the usage of surrounding estates is to be applied 
to an estate that has in itself a different usage? 

I know that there is not any decision of the final court ot} the point. 

116. Is not that a very important point in some parts of Ireland, though not 
so much in Kildare? 

Very. 
11,7. Lord Cllarlemont.] You said that that case of Austin and Scott fell 

through in consequence ot the death of Mr. Scott? 
Yes, iF was going to be heard, and itfell through in consequenoe of the death 

,of Mr. Scott. . 
1 18. Are you aware of any 'other case of that ,kind which went to a superior 

court 1 
No. 

J 19. That was the only ca~e ofthe kind, aLd it fell through? 
Yes. 

120. And it was not decided on account of the death of Scott 1 
No, I am not aware .of any .other case, and I may say that there has not been 

one. 

121. Viscount LfiJord. ] 'You mentioned tne increased expense which arose 
to the tenant principally from the change of tribunal; would there be much 
increased expense if tliere were judges appointed to go to each county twice a 
'year, instead of those judges of the Civil Bill ~ou~ trJing the ca~es 1 

There "culd be no increased expense in that; hut it was with regard to giving 
aQ. appeal from that tribunal to the Land Court with regard to matters of fact, 
that ~ spoke. 

122. You only mean to say that you would not give an appeal from those 
three judges appointed .to go through lreland with regard to matters of 
fact? 

I put the difficulty of it; 'inasmuch as it "'rould look like a denial of justice to 
the tenants of small holdings. 

123· You would still continue an appeal under all" circumstances from the 
first tribunal? 

l-would have an appeal 'from the first tribunal, whatever it was, direct to the 
Land Court. . 

124. Lord SomerhiU.] You mean ~y Iighf? 
By-right undoubtedly. 

125. Chairman.] In .the case of Holt and Lord Harburton has the registra': 
tion taken place? -

>(136.) 'B 4 There 
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Mr. T. Lejroy, Q.c. There have not been rules made with regard to the reghtering of the sche. 
-- dules in the Landed Estates Court; and J understand from the solicitor it is not 

14th June 187:'· actw.ally complete up to this hour; but t,1)at cannot affect the decision one way 
or the other. The solicitor states that he brought the charge to be re!rlstered 
and the officers of tha~ court found that there were no rules, and the)~ refused 
to register it at that tIme. 

) 26. It. will be registered? 
Yes, certainly. 

127. As against Lord Harburton 1 
Yes, certainly. 

128. Was his contention that it should not be registered against him? 
Lord Harburton filed a notice disputing the claim as required by the Act 

-and on the trial the different points which I have mentioned were raised. ' 

129. And he refused to consent to any registration? 
It was never put to Lord Harburton in that way; it came on hefore me as a 

dispute between landlord and tenant, in which all those matters were put in 
issue. 

130 • Lord Meredyth.] There was no disturbance in that case 1 
No, and there probably may not be for 30 years to come, as the cestui quo vie 

in the lease is still a young man. 

l3 1 . Do you approve of that power given in the Act of Parliament, to make 
those preliminary claims, or would it be better to wait to make them until the 
d.isturbance took place? . 

One of the greatest defects in the Act is the not giving more facilities for 
the registry of improvements, and not requiring the tenant to give notice of the 
improvements. At present the tenants come forward 10 or J 5 years after the 
improvements have been made; the claims are sometimes for improvements 
made without the landlord having had any previous notice, or any means 0 

testing the mode of executing those improvements, or ascertaining the cost of 
them. Now it appears to me that, both for the landlord and the tenant, the 
Act framed by Baron Deasy (who is one of our ablest Judges), I mean 23 & 24 
Viet. c. 153, would have afforded a most valuable precedent for the framers of 
the present Act. There a tenant, if he was about to make improvements, was 
bound to give notice to the landlord; ill that case a landlord would have the 
opportunity of making the improvements at his own cost, or at all events seeing 
that the improvements were properly made, and ascertaining at the time the 
cost of those improvements. If this were provided for, it appears to me that 
the section for registering improvements would be a most valuable one. If 

. the landlord had the power of t!alling on the tenant to furnish a schedule of the 
improvements he was about to make, their value would be probably settled 
between them, without any dispute in the court, and prevent extravagant claims 
afterwards; if it was not settled the Chairman would have the power of deciding 
what was reasonable at a time when all interested would have a knowledge of 
the facts. 

132. Might not that registration take place thQugh the claim need not be 
brought forward until the disturbanct> had taken place? 

I do not mean that the claim should ever be paid until the disturbance takes 
place, but I would have the improvements registered when they are made, a~d 
while there are means of knowing whether the improvements are well or ill 
done, and the real cost of them. 

133. Lord Greville.] Would you propose to make that compulsory on every 
tenant? 

With regard to all past improvements I would give power to the landlord to 
call on the tenant to furnish a schedule of them at once. 

134. That is to say although the claim might not arise? 
According to my suggestion, the claim. for compensation could not arise until 

disturbance ta.kes place. 

135. You would compel every tenant .who had a claim for improvements to 
. register 
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register it, or else he should be debarred from making any claim when his Mr. T.ufrOJl,Q,.{J. 
tenancy terminated? 

Yes. certainly; in that very case of Holt and Lord Harburtori, conceive the J4th J!Ul8 187~. • 
difficulty the Court was put in by the claim being brought forward severdl years 
afterwards; 200 I. was claimed for a herd's house; one witness swore that 
21:>0 I. was the value of it, and the tenant himself in cross-examination admitted 
that the house cost 75/. All that would be put an end to if there was a claim 
made at the time, when aU the parties would have the power of knowing 
whether it was the real cost ot the itllprovements made or not. 

J36. Might not it cause a good deal of ill-feeling if it was made compulsory 
to corne for\\ard at once and make those claims, though those C!~ims might 
nel"e!"' arise? 

I cannot see that it would cause ill-feeling; on the contrary, if they were 
bona fide improvrments, and the tenant was honestly inclined, I should say he 
would be very glad if his landlord said, "Let me know what improvements you 
have made, that your claim may be registered, and you may have the benefit of 
it when put out of your holding." I believe the great mass of landlords in 
Ireland would be quite willing to pay for bonafide improvements when taking 
up a farm; but it is a very different. thing when a claim for improvements is 
put in at the enCl. of, perhaps, 20 years, without the means of knowing any
thing of their real cost or value. 

1'37. But.is the landlord compelled under this Act to pay for any improve
ments unless he disturbs the tenants? 

No; but when the landlord is entitled to resume the possession of his land 
why is he to be bound to pay three or four times what the improvements cost, 
or to pay for imprqvements that were not of any value? I am. sorry to say 
the effect lias. already been to my own knowledge on some estates where the 
landlord formerly gave timber and slates for the improvement of the tenants, 
that the whole thing.is at an end now. The landlords feel that the result would 
be to make a bill against themselves in 15 or 20 years hence, when they will 
have no means of knowing what has been the re~l cost; perhaps by roofing an 
old house at the expense of 10 I. or 121. they would put ou themselves a bill of 
100 I. for a house not worth 201. 

138. Lord ·Somerltill.] Are the Committee to understand that the information 
you have now given extends beyond the county of Kildare, or do you confine 
it to that county? 

1 he amendments I have ventured to suggest in the Act with reference to the 
registry of improvements have no special relation to the county of Kildare; 
they apply to other parts of Ireland as well as Kildare. I may add that the 
working of Baron Deasyfs Act by a clause allowing the landlord to refllse the 
liberty of making improvements was impeded. I think the tenants should 
have an absolute right to make improvements suitable to the holding. 

139. Lord Steward.l I understood you to say that you thought all tenants 
should be forced to give notice to the landlord previous to making improve
ments, so that they might be registered? 

With regard to all past improvements, I ·would giv~ the landlord power to 
require the tenant to furnish a schedule, stating what improvements had been 
made, and the cost or value; and, with regard to all future improvements, I 
would require the tenant to serve notice on the landlord, specif}ing the improve
ments about to br made, and the estimated cost. If this were done few cases 
w01lld ever come .before the court at all; it would facilitate tenants in making 
bona fide improvemrnts, and encourage the landlords to give aid. 

lAO. Looking to the large number of very small tenants there are in Ireland, 
would it not act ,"ery hardly on them to force them to go to the county town 
to register a small improvement; that would cost two or three pounds 
perhaps? 

What I said was that they should give to the landlord a schedule, specifying 
what improvements they claim. 

141. And for future improvements in the same way? 
Yes; for future improvements he would say to the landlord, .e r want to build 

a herd's house; the estimated cost is so much; .. or, " I want to drain three ~cres 
(136.) C - of 
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Mr. '!. Lefroy, Q.c. of land, and the estimated cost is so much." The landlord and tenant would 
14th, June 187~. in most cases agree on the fair cost, and when the improvement is made it 

would be registered it;t court. T?ere wonld be. no expense except, perhaps, a 
fee of Is. to the regIstrar, and It would remam on record when the time for 
compensation arrives. 

142. Supposing the case of an absentee landlord, or an estate under the 
court, how is a tenant to find his landlord 1 

"J'he agent is always at hand, at least on rent-days, ano the tenant would have 
the power of serving the claim on tIle agent. 

143 Suppose the landlord to say that he does not wish to layout anythillg 011 

his property ? 
Then it is no hardship on the landlord that the tenant should be allowed to 

make the improvements, and should be able to obtain compensation at the end 
of his tenure. 

144. Lord Somerhill.] Would you not give the landlord a prohibitory power 
as to any proposed" improvement," \\hich he himself thought a nuisance? 

The 70th section of the Act provides that the improvements must be suitable 
to the holding, and such a<; will add to its letting value. 

145. But you are now proposing to make a register, are you not: 
Yes; that would, of course, only apply to such improvements as were suit

able to the farm. 

146. Lord Steward.l Then the tenant would be forced to go to the county 
town to register a small improvement, and the cost of hid' journey might be 
greater than the cost of the improvement, might it not 1 • 

The journies cost them next to nothing; they come with their own farm 
horse, or they walk in to the sessions. 

14i. Earl of Belmore.] Did I understand you to mean, when you said you 
would have the tenants serv:e the landlord with an estimate of the improve
ment, that you would have thp. landlord bound to accept that amount, or did 
you mean to say that at the end ()f 20 years, or 25 years in case of dispute, the 
landlord should or should not be, at liberty to take into account the probable 
exhaustion of those improvements 1 

In all cases when compensation for improvements is claimed" the time of 
enjoying those improve)1lents should be taken into account. I think that is 
one of the matters that requil'es altering in this Act of Parliament; the section 
as-at present only applies to the past; it should apply, in common justice, to 
all future tenancies, and all future improvements. I refer to the last para
graph of clause 4, "Where a tenant has made any improvements before 
the passing of this Act on a holding held by him under a tenancy existing 
at the time of the passing thereof, the Court in awarding compensation 
to such tena:p.t in respect of such improvements shall in reduction of the 
claim of the tenant, take into consideration the time during which such 
1en!lnt may have enjoyed the advantage of such improvements, also the rent at 
which such holding has been held, and any benefits which such tenant may 
ha,e received from his landlord in consideration, expressly or impliedly, of the 
improvements so made." There is no reason in justice why that should not 
apply to future tenancies and future improvements. Why should not a tenant 
whose tenancy or lease was created after the passing of the Act of Parliament, 
be liable to deduction from his compensation for the term for which he had 
enjoyment of the improvements~ as well as tenants before the passing of the 
Act? In England a tenant considers he has had the benefit of drainage and 
other improvements, if he is in possession of a farm for 21, or a less number 
of years: It would be only, just to apply this provision to future tenancies and 
future improvements as well as the past. 

148'. According to the present law, and in case of future improvements, 
although at the time the landlord resumes possession, the whole of the improve
ments may be exhausted, and possibly the house may be pulled down, he 
would still be liable to the tenant for the amount he might have spent during 
the period of the lease or tenure, would he not? 

No. 
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No. I think if there were no improvements in existence at the time it 
would defeat his title to compensation. The improvements must be such as to 
increase the letting value of the land when compensation is claimed. 

149. Lord Meredytlt.] Without going back on the question of registering, 
which is a very difficult one, do you approve of the present provision of the 
law by which landlord and tenant are brougllt, so.to say, in collision, as in the 
case of Lord Harburton, before the disturbance takes place? 

1 think the registry of improvements according to the decision of the Court 
of Final Appeal will in future be a very inexpensive process, and I think it is 
most desirable for the landlord and tenant th~t there should be a registry of 
them. 

J 50. Yes; it is desirable that there should be that behind, so to speak, but 
that the· two parties should not be urought into collision before the disturbance. 
takes place; that is my point 1 . 

I hardly know how to answer that question; it comes to this, if the tenant's 
be a fair claim for improvements, and the lanulord be a fair man, they will not 
be brouglJt into collision; but if there is not a. fair claim, or if the landlord 
unrt'asonably refuse to allow the claim to be registered, I think it is right they 
should be brought into court. 

151. Viscount Lifford., In a paragraph of the 2nd section of the Act, there 
is a passage to this effect: .. Where the landlord has purchased or acquired, 
or shall hereafter purchase or acquire f.r:om the tenant the benefit of such usage 
as nforesaid to which his holding is subject, such holding ~hall thenceforth 
cease to be subject to such usage." That was a clause introduced, as most of 
us know, on account of a Member of this House who had very largely pur
chased under the Ulster tenant-tight. Now is it your opinion that that clause 
protects the landlord who has purchased a lenant-right. 

I think that clause i3 materially and unjustly affected by another clause 
in the Act, namely, the 7th clause. Your Lordships are aware that the 3rd 
section governs compensation for disturbance in all cases that are not subject 
to the Ulster tenant-right custom; and that section makes it impossible for 
the chairman to give more than 250 t.; but the jth section is indefinite, and 
allows the tenant to obtain in another wayan unlimited amount, just as the 
Ulster tenant Cdn get it in the shape of Ulster tenant-right. I think that section 
not only deprives the Ulster landlord of the protection which it was intended 
to give him in the 2nd section, but I am vel)' much afraid that after a time it will 
intruduce into the rest of Ireland all the evils of the tenant-right of Ulster, and 
in this way: in many cases a tenant dying makes his will, and charges the farm 
with pt'rhaps five times its whole value for his children. vne of them is, per
haps, a clever fellow. a cattle dealer, who has got some money together, and he 
says to his brothers, " I \~i1l PdY all your portions if you let me have the land." 
He pays five or ten times the value (there is no limit in the 7th section of the 
Act); it is money paid by the incoming tenant, and he can claim that afterwdrds 
under the 7th section; though that same man could not get, if disturbed, 
under the 3rd section, anythiug more than 250 I. That is the case with regard 
to landlords generally throughout Ireland. 

152. Lord Steward.] Haveyou noticed these words, "with the express Of" 

implied consent of the landlord or his agent "l 
In my opinion ,~ implied consent" is utterly worthless. If it were an express 

consent in writmg, it would be reasonable; but the decisions which have been' 
made from time to time as to what is implied consent, render these words 
utterly worthless as a safeguard to the landlord. The tenant would come for
ward and lIay that he had ')nce shown his fdther's will to the landlord, and that 
the landlord or the agent knew that he got this farm by giving those pordons 
to his brothers, and that would be taken to be, implied consent. That section 
will, I believe, ultimately introduce an evil as great as the Ulster tenant-right 
into the rest of Ireland. It abo takes away the protection that W..lS intended 
to be given by the section that Lord Lifford alludes to, because though, when 
the landlord has purchased' the Ulster tenant-right, the holding cannot be.. 
again subjected to it, this 7th section would subject the Glster landlord to an 
unlimited amount of compensation in a new shape. 

(136.) C 2 ] 53. Viscount 
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Mr. T. Lifroy, Q.C. 

14th :'::;;-11172 • 

]53. Viscount'Lifford.] Take the case of a man who is a tenant from 
year to year, with ten children; he dies without making any will, or arrange
ment of any kind; what becomes of the farm? 

That is a matter as to which the Land Act has created most serious difficulty 
in the management of Irish estiJtes, and it can only be remedied by some power 
to enforce the raising of a personal representath·e. Heretofore if a tenant died, 
and the family agreed among themselves \\hich should he the tenant, if the land
lord accepted him he got the farm, and if they would not agree posses
sion of the land could be resumed on notice to quit; but now, when the 
Legislature have created a saleable right of the interest, it is a very different 
thing indeed. The tenant dies, and the landlord does not know wllo to tal\e. 
If he takes anyone of the sons, and afterwards another comes back from 
America and becomes administrator, the question at once arises who shall 
get the compensation, and the landlord is involved in litigation. J know 
it will be said that we have the power of raising an administrator ad litem 
and so we have, under the 59th section of the Act, but there are great diffi: 
culties in construing that section, and for this reason. Your Lordships know 
that under similar powers in previous Acts it has been held that those powers 
cannot be exercised against the consent of the party, so that if the party 
refuses, the Court cannot force upon him this administration. Again, it has 
been held in other cases that the Court will not exercise that power where 
money is to be paid to the party. But the chief object here would be to autho
rise the landlord to pay the party having this limited administration. I believe 
it is in contemplation to give to county 'courts the power of administel'ing in 
cases of sman property. That will be most valuable to meet this difficulty 
and from th(' want of this power in Ireland the revenue is defrauded of very 
large sums. Small farmers will not take out administration or prove the will 
now on account of the trouble and expense, and therefore a very large sum of 
money is lost to the revenue; whereas if power was given to the county courts 
to grant administration, the revenue would obtain a benefit, and the landlord 
would be safe. 

154. Chairman.] To grant administration to whom? 
To some one to be named by the Court or landlord. 

1,:,5. That is to say, to be themselves administrators? 
No; in general the poor tenants now object, because the expense is very 

great; but if there was power in the county court of giving the aJministration, 
then 1 do not think they would object. 

156. Lord Somtrhill.] In that case you would set aside the influence, not to 
say the power, of the landlord in this matter. Would not that lead to a sub
division of the land, contrary to the tenor of the Act, which is to protect the 
landlord from subdivision? 

I think not. 

lSi. In the case of a man now dying intestate, the property, whatever it is, is 
divided among all his children, and he generally has four or five; when you come 
to divide a farm of 15 acres, with one house upon it, among four or five, would 
it not be a terrible thing for the court to administer, or appoint one man to do 
it? How would you do that with the law settling the devolution of the children's 
property? .. 

Before this Act of Parliament was passed there was no difficulty, becaui't> If 
the tenant's family did not agree, the landlord had nothing to do bu,t give 
notice to quit; but now he does this at the peril of an extravagant elm.m for 
compensation, and for alleged improvements, of the cost or value of whICh he 
knows nothing. 

150. No doubt; and in that way also the family come very badly off, 
because, supposing the compensation, disturbance, and all to amount to 100 I., 
and this poor family of young people have gpt 100 l. among them, the landlord 
gets the land, and they are turned out; but I. apprehend that no Land Bill 
could materIally alter tt.nt. How do you contemplate that any properly-eaUed 
Land Act could be so devised as to remedy that? _ 

lam 
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I am afraid it would be very difficult. A land Act could hardly be framed 
that would give more than a' limited administration; and, \lith the decisions 
that have been come to on limited administration, it is difficult to 5ay that such 
is of any use; but the want of this power to give full administration in Ireland 
comes before us continually in the county courts. , 

159. It i~ practically one of the'great difficulties in managing property, is it 
not? 

Yes. 

160. Especially where a widow or "idower is left ,vithout a helpmate, and 
with a certain number of children in the home, and when they are left dependent 
on some wretched number of small holdings? 

Yes; I have had cases before me in the county court where one strong fellow 
has got possession of the Jarm, and induced his brothers to compromise at a 
very shameful sum compared with what they were entitled to. 

161. VIscount Lifford.] Will you be kind enough to look at the 8th section 
of the Act, and tell me what is your opinion on it? 
. That is about compensation in respect of away-going crops. I think- the 

framers of this section seems to have overlooked the fact that in Ireland, as I 
believe in England too (but I know in Ireland), the custom was that the out
going tenant only obtains a proportion of the away-going crops, but not the 
whole; in some instances he obtains three-fourths, in some cases two-thirds, 
Rnd in some cases seven-eighths; but in every case the landiord or the incoming 
tenant has a portion of the away-going crop to compensate him for the rent of 
the ground which is under Cl"Op. This section says, that the outgoing tenant 
shall" be entitled to all his away-gro"ing crops." The consequence is, that 
he gets the whole of the crop, while the section makes no provision for his 
paymg the rent or taxes of the ground under dr0p. There was a striking 
instance of the injustice of that on Sir Charles DOlDville's e.,tate, where it was 
market garden. Sir Charles Domville was forced to put out a tenant whose 
land had been sown with veget.tbles, being near Dublin, and the crop was· 
worth some hundred pounds. The tenant insisted on having his whole crop 
under this section, instead of the portion tu which, under the custo,n he could 
have been entitled, and yet paid no rent and no taxe3 for th~ occupation of the 
land. 

1 62. Chairman.] You think that the section is deficient in not providing for 
the payment of rent or taxes by the tenant; but there seems nothing unrea
sonable in saying that he shall ha,-e the whole of the away-going crop, which is 
the custom in England 1 

Has he the whole? 

163. Yes, or at least according to my recollection, that is generally, I believe, 
the custom of the country in England; it depends, of course, on the terms of 
the tenancy; it may be exoluded by a particular agreement between the parties, 
but if there is no agreement then he is entitled to the whole of the away-
going crops? , 

Certainly, in Ireland the custom was that he should get only a proportion of 
the away-going crop. Your LordshIps will find that in books on Landlord 
and Tenant Law, Mr. Furlong's, and others . . 

164. Lord Steward.] _ Was it not the custom, in Ireland that the outgoing 
tenant obtained two-thirds, and the incoming tenant obtained one-t.hird for the 
trouble of reaping, and so on? 

In some cases; but sometimes he got seven-eighths, and ~ometimes three
fourths. 

165. The proportion given to the incoming tenant was in consideration of 
the labour and trouble of reaping the crop, and so OU, was it not? 

I should say it was also in consideration of the rent and taxes which he had 
to pay the landlord; the law dues. not recognise the land as in possession of 
the out-going tenant after the tenahcyends. so as to.render him liable for rent, 
although it gives him the right to hold possession of the crop until the crop 
comes to maturity; therefore it would be quite reasonable that if he gets the 
whole crop under t!lis section of the Act, he should pay rent and taxes, and 

(t 36.) c 3 ' Itot 

Air. T. ~fro!l' Q C"_ 
--, 
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Mr. T.;LejToy, Q.C. not that the incoming tenant should have it to pay, or that the landlord should 

tl J-S n lose the rent and taxes. 
14 1 une 1 7 •• 

166. C'lJal1'1l1an] Are you aware that in England th'e' time is O'enerally 
extended to a period to allow the out-~oing tenant to take away the c;op ? 

y _ es. 
167. Is that the case in Ireland? 
Ye1'; in fact, there it was reckoned as a continuation of the term, so far as it 

gave the tenant a right to have the crop in the land, until they came to 
maturity, but it would not' be an extension to bind them to pay rent and 
taxes. 

168. No, of course not; only for that purpose? 
Just so. 
leg viscount Lifford.] Have you ever heard any doubts thrown on the fa~t 

that clauses 9, 10, 14. and 18 of the Act of 18iO applied to the Ulster tenant
right, clause 9 being "Limitation as to disturbance in holding;" clause 10 
" Exception in case oflands required forlabourers' cottages ;" clause 14, " Secur~ 
ing the rights of fishing, shooting, and taking minerals, and so on; " and clause 
18, being the equities clause. I say, have you ever heard any doubts thrown 
upon those applying to Ulster? " 

Well, my Lord. 1 hardly like, without more time for consideration, to give an 
opinion upon that matter; but it does not seem to me at this moment that 
sections 9, 10, or 14 should be limited in that way. One can conceive the 
application of section 13 to Ulster being doubted, because it begins, "Where 
the holding in respect to which compen~ation is claimed under section 3"-

170. I only want to know about the 14th section? 
I do not see why that section should btl supposed to be limited in that way. 

I 71. The first clause of the A ct says: "The t'lster custom shall be en forced 
in manner provided by this Act"; could the Ulster custom be enforced without 
those clauses being considered to apply to Ulster: 

Tbat would apply to the clauses regulatinl! the proceedings in respect of 
claims, but it. would appear to me a very unjust thing to shut out tbe Ulster 
tenants or landlords from the operation of. these clauses;. but a!> } 0111' Lordship 
has alluded to the fir~t clause of the Act, perhaps I may suggest that it would. 
tend greatly to quiet tbe feeling that has been created as to the operation of 
it, if there was a prmiso introduced there which would confine it to "hat Lord 
l\lansfield laid down as the law rehlting to local customs, vi? that nothing 
should renner legal--

17). Are you quoting Lord M am.field's words? 
N(), I cannot profess to quote them, but I dare say Lord Chelmsford will 

renlember that. Lord Mansfield said no custom which "as contrary to, or 
inconsistent with the express contract, could prevail. It appears to me the 
great difficulty that has arisen in the working of this Act as to Ulster tenant
right is this, that the!'e extravagant prices that wert" ginn by tenants before 
this Act was passed at all lor the goodwill, were to a rertaln extent under tile 
control of the landlord, but now by this section stepping in and making all these 
custom::;; legal they become actually binding in law; and whether the contract 
was inconsistent or not, as for instance in the case of a lease" here a ttnant 
gets a lease and covenants to give up that land with all its improvements, and 
ellters into specific covenant~ for that purpose, still under this section the tenant 
has been allowed to cl,dm Ulster tenant-right; at least, I hear it has been so 
held by one chairman, and I have heard that Chief Justice Monahan expressed 
the same opimon, but it has not yet been decided by the Land Court. 

173. Lord Somerhill.] 1s there an appeal before the Land Court for it? 
I think there is; I think that is one of the cases which is under appeal. If 

this section was regulated by a proviso, that nothing herein contained shall be 
deemed to render It'gal any usage or custom contI ary to or incomistent with 
the terms of the lease or contract under which the holding ill respect of whicu 
compen~ation is claimed, has been or shall be taken by the tenant or his pre
decessors in title, it would seem to do what is just between the landlord and 
tenant, and it would be only a declaration of what the law really was before. 

174. Viscount 
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174. Viscount Lzfford.] Until this Act, nothing was passed 1;y the Legisla. Mr. T.vjr(JY,Q..c. 
ture in contravention of the opinion given by Lord l\Iansfi~ld ? --

I think not; not that I know of. The truth is, that before this Act was 14th June 
1872• 

passed at all. ridiculous sums were given for the goodwill, but the landlords did 
not much mind, because the incoming tenant paid it. 'The tenant-right custom 
indirectly affected them, because the incoming tenant was impoverished, and 
had not capital for his farm; but now by this Act it is re'ndered legal, and 
the landlord is obliged, out of his own pocket, to pay as compensation a 
sum, which is at times more th:-tn the value of the fee simple. But as your 
Lordship was asking me about the 14th section, I wish to mention an important 
matter with respect to it; that section provides that" where the tenant of a 
holding, held under a tenancy from year to yea I', existing at the time of the 
passing of this Act, is evicted by the landlord by reason of the persistent! 
exercise by such tenant of any right not necessary to the due cultivation of 
his holding, and from which such tenant is debarred by express or implied 
agreement with his landlord, such eviction shall not be deemed a disturbance 
of the tenant by the landlord."- First, I would observe that in justice that 
should apply to future as well as to existing tenancies. At present it only 
relates to a tenancy from year to year existing at the time of the Act. But 
independent of this objection, there is great difficulty in3 understanding what 
is the "persistent exercise" by such tenant of the right. One would say 
that that ought to be the "exercise by such tenant after being warned in 
writing; ., everyone would know what was meant by that. But what is the 
.. persistent exercise"? Is a tenant to go on three or four or five times7 or to 
continue for one year or two years? And again, in the latter clause of the 
section it says, " such eviction shall not be deemed a disturbance of the tenant 
by the act ~f the lantllord unless it ~hall be shown that the landlord is persisting 
in such eviction after s~ch refusal has been withdrawn by the tenant." Suppose, 
now, a tenant has persistently refused to allow the landlord to eXf'rcise his 
right as to turbary or game; the landlord serves notice to quit and· goes to a 
considerable expense; he is prepared to try the question at the sessions; the 
tenant comes up and says, " I will withdraw my refusal ;" is the landlord to be left 
in the position then that if he goes on it is to be a disturbance, or ought it not 
to be put clearly that it is an exercise by the tenant after warning in writing? 
Surely that would prevent litigation, which is the paramount object between 
landlord and tenant. This clause should contain such a provision as there was 
in Baron Deasey's Act. which provided that all agricultural leases should impiy 
certain covenants; if there was an implied agreement that in every yearly 
tenancy the landlord should have the exclusive right to the game, which is, in 
fdct, the intention between the parties, then the difficulty would be obviated; 
but at present the fact is this, that both as to turbary and as to sporting, and 
in many cases as to timber, the landlord is utterly deprived of his right; for 
he knows that if he were to Sf-rve a notice to quit upon the tenant's refusing 
to allow him to exercise these rights, he would be subject to extravagant 
claims for disturbance and improvements. 

li5. Chairman.] You think the difficulty arises on the word ., persistent," 
and also because there is nowhere provision made for proper notice or warning, 
which would conclude the tenant, or prevent his endeavouring to exercise that 
right? 

Yes, my Lord; and, in fact; this section looks as if the tenant was recognised 
as having a joint right at all events witli the landlOJ.:d. It is given, as it were, 
to him to refuse liberty; whereas, it ought to be understood that every yearly 
tenancy implied an agreement that the landlord should have the exclusive 
right to the game and turbary, and there is no fair tenant that would not fall 
in with that"~ in fact, they hal'e hitherto always acted upon that, and it is 
only since this Act has been passed, that yearly tenants ever thought of asserting 
a right to gameor turbary, or ever denied the landlords' exclusive right tf) these 
privileges. 

176. I do not know whether I have collected your opinion correctly, that the 
Civil Bill Court is not a satisfactory tribunal for the decision of these points, 
under the Land Act; nor is the mode of appeal provided a desirable one; 
is that the opinion which you desire to express? 
(136.)' C 4 I think 
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.l\Ir. T.Le/ro,!!, Q.c. ~ think 33 different t~ibun~ls ar.e not calculated to fo:ecure uniformity as 
14th June lSi\!. qUIckly as one court constItuted for tile purpose would; and I think the eystem 

of appeal is vicious, in not going direct to the land court. 
1 i7. Lord Stlchestei~J. You m~ntioned the 15~h section as to town parks, 

and you mentIOned a httl~ w~lle ago the ambIguity of expression m that 
set!tion: ",here it.says, "ordl~arIly termed town parks" i ordinarily termed by 
whom? does that mean that It "ouid be a proper general description of the 
land, or that it must be actually described, and the spot marked out? 

That is a question that may come at the sessions before me. 

I i3~ I am aware of a cast' in which it has been decided that land fultillin ... 
all the other descriptions of a town parI,; was not actually described on th~ 

,..ordnance map as a to~n park, and the decision of the Court was that it was 
not a to",n park; do you consider that that is a decision that would be fol-
lowed? , 

I can only say I should require some time to think before I should follow it. 

179. Have you had any opportunity of noticing the demeanor of parties or 
spectators'who attend the land session courts; have they shown noisy sympathy 
in either one direction or the other? 

None whatever. There is nothing of the sort in Kildare. 

1 RI). Marquess of Salisbury.] May I ask whether in the 14th 'clause, 
which provides that no disturbance shall arise where a tenant is evicted for 
persiste~t exercise of a 'right not necessary to the cultivation of his holdiIlg, 
from which he IS debarred by express or implied agreement, whether in that 
clause the words "implied agreement" are construf'd so as to exclude any 
agreement that would arise from the presumption created by continuous 
practice on the landlord's part? 

I am not aware. of any decision one way or the other, my Lord, upon that, 
but I am aware that the custom of the landlord to enjoy that right has been 
disputed by tQe tenant since this Act, and not before. 

181. But there has no decision as yet been given which would exclude that 
custom from being considered as proving an implied agreement? 

No; there has been no decision upon'the subject. 

I8!.!. Do I understand you to give any opinion as to what these words, 
" implied agreement" would cover? 

I do not wish to do it. I am afraid it would be a very ineffectual safeguard, 
if that is what your Lordship means .. 

I 83. I understood you, at an earlier period of your examination, to say, with 
respect to these words, "implied assent" on the part of the landlord, the case 
of the Ulster custom would be taken to include an assent in which the landlord's 
cognisance of the transactions ,vould not necessarily be implied 1 

I think your Lordship refers to what I said as to the 7th section. 
I ~4. It was with respect to the transference of the holding? 
I do not meau to go so far as to say that without any knowledge at all, 

consent could be implied, but I mean that the l,mdlord or the agent might 
havE' heard of' the will, and never imagined that his having heard of the l\ill" 
which left portions to the brothers and sisters, implied an assent on his part 
if he did not object. It would not be absolutely without his cognisance, but 
his cognisance "ould not, in his mind, imply any assent, when it might be 
construed to do so as a matter of law. 

)85. Then if mere cognisance created implied assent under the 7th section 
on the part of the landlord, would not mere cognisance create implied assent 
under the 14th section on the part of the tenant? 

I think it might, my Lord; but there is just the difficulty that in either one 
case or the other it wonld be altogether subject to the opinion that might 
happen to be given by one judge or another before whom it came. 

186. A great deal would depend upon the construction put on the word 
U implied" in those sections? 

I think "implied" is objectionable in both sections from its vagueness. 

187. The 
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187. The very fact of this vagueness woUld rather re,inforce the considera- !:tIr. T. Lefroy, Q.C. 

tions you have advanced in ~avour of transferring the jut~diction to some -
uniform tribunal; the fact of Its vagueness would, of ~ourse, give great faci- 14th JUDe 187~· 
lities for different opinions on the part of 33 different trlbunals ? 

Yes, J:>ut before any tribunal I think" implied" is vague, and tends to create 
difficulty. . 

188. You think the Legislature ought to have defined the word? 
[ think" express agreement,l' or "express consent," should be the words 

used. -t 
11:19. Lord ,Steward·l Do you mean to convey that supposing a tenant was to 

leave his farm to his eldest son, and he at .the .same time left certain fortunes 
to all his other children, the payment of these fortunes by the eldest son might.. 
entitle the tenant on eviction to the repayment of all these fortunes by the 
landlord 1 

That Is not what usually occurs, but rather this: the farmer dies, and leaves 
portions for his children, but without leaving the farm directly to one or 
another; but e\'en in the case which your Lordship puts, I am not sure that 
the payment of those portions might not be construed by some chairmen as 
coming within the 7th section. • . 

190. Lord Somerhill.] And found a claim afterwards to· be recouped by the 
landlord for monies paid on coming into the farm? 

Yes; I think the great difficulty arising from this section is in cases where 
a farmer has died without a will which would actually convey the legal interest 
in the farm; we continually find the wish is expressed that one of the sons 
should have the land, and that the rest shoulct have portions; that is a case that 
very often arises of death-bed arrangement, without any will; then one of the 
brothers has made money, and he says, "Now I will pay all your portions, let 
me have the bit of land." I think that might be construed as money given for 
getting into his holding. 

191. The Earl of Bandon.] This evil would be in a great measure remedied 
if there was an extension of the civil jurisdiction of the Civil Bill Court? 

YeA, and that would also obviate the difficulties arising out of the section 
where there is nO legal personal representative. 

19 I.'" In case of a vacancy of the chairmanship of a first-class couuty, is it a 
usual practice to appoint a barrister direct to that county, or to promote a 
barrister from a second class county? 

I do not think there is nny settled practice about it, it is quite uncertain. 

192. Has it been thtl practice 1 
Latterly I think it has; but in many instances the barristers who have good 

practice prefer a second or third cla~s county. 

193. The practice of promoting has a tendency to take away a chairman from 
a county when he has just begun to understand his work 1 

No doubt. 

194. Lord lVenlock.] You say you think the present tribunal an inefficient 
one. Have you turned your mind to any tribunal to be substituted for it ? 

I do not say it is an inefficient dne. 

195. You say it is not a satisfactory one! 
Well, my Lord, I think a tribunal constituted for the purpose of carrying 

out the Land Act would be more likely to secure uniformity quickly; but what
ever tribunal be fixed on as the primary Court, there should be an appeal to 
the Land Court; and whatever be adopted as the primary tribunal, I think the 
same tribunal ought to have the ejectments. 

196. Lord Somerllill.] You do not mean that the tribunal should be fixed in 
locality, but that it should go on circuit? 

Certainly, my Lord, whatever tribunal is constituted ought to be local in that 
sense, because otherwise it would ,be an injustice to the ,tenants, especiallv to 
the class of poor tenants that there are in Ireland. 

The Witness is ordered to withdraw. 

(136.) D 
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Mr. R. Johnston. 

Mr. ROBERT. JOHNSTON, is called in ; and Examined. 

19i. Chairman.] You are, I believe, Chairman of the county of Down? 
Yes. 
] 98. Have you had many cases before you under the Irish Land Act? 
Yes; I have got the return of the C'lerk of the Peace, which contains, I think, 

about 43 or 44 cases. 
] 99· .Have you had cases where there has been a claim under the Ulster 

tenant'right ? 
I should say three.fourths of these 40 cases were cases under the Ulster tenant 

.. right. 
200. And besides that, have you had other cases where there have been 

customs sim~lar to the Ulster tenant right? 
No, none. 
201. With regard to the claims of the Ulster tenant right, have you had 

cases in which a claim has been put forward, ;1Ot only under the Ulster tenant 
right, but alsu for co,mpensation for disturbance r 

Yes. 
202. Was it your practice to allow those two claims to be put forward 

origina:ly together, and then for the tenant to choose, as the proceedings went 
on, whlCh of them he would rely upon? 

I will tell your Lordship exactly what my practice was. The tenant files the 
two claims, the one under the Ulster custom, and the other for disturbance 
under the 3rd section. The landlord then files what is called a dispute, denying 
generally both claims. Both parties of course are supposed to come prepared 
with their witnesses in the two cases; as a matter of convenience, and for 
saving expense to the parties, I have permitted them in the first instance to go 
into the fact of whether there exists any and what custom upon the estate, 
before I oblige them to abandon the other, because the tenants seldom know 
what is the precise rule upon the e~tate, so many changes have been made im
mediat~ly previous to the passing of the Land Act; and then, having ascertained 
if there is any custom upon the estate, and what it is, I say, " Now you must 
choose whether you will proceed under this, or under the other." I understand 
that other chairmrn, in the first instance, oblige them to abandon one and 
proceed with the other, but then they allow them to come in at subsequent 
sessions, if they fail upon that one, to file a new claim; that entails additional 
expense, and brings the parties with their witnesses again. That is the conflict 
between us. Some chairmen hold with me, and others with those that I have 
referred to. 

203. Have you had cases under the Ulster Tenant Hight in which partiE's 
held under lease? 

I had, my Lord, one case. 
204. And the lease being silent with regard to the right attaching upon the 

holding? 
. Yes. 

205. Have you, in sel'eraJ cases, allowed that tenant right after the expiration 
of the lease? 

In the case that Clime before me, I suggested to the parties to go on with the 
merits, and take a decree pro for:na with regard to the law, the question having 
been decided by a superior court. No matter what my opinion might be on 
the subject~ I was bound to follow that decision. They asked me to be allowed 
to argue the question, which I consented to; but J, of course, followed the 
decision of Chief Justice Monahan. I have the case here. He said he was so 
clear upon the point that he would not reserve it for the Court of land cases. 
That was at the assizes at Londonderry. 

:.l06. Were there any other judges who concurred in that decision? 
I have heard~ as a rumour, that the judges do not agree upon the subject. 

207. Lord Somerhill.] In Tyrone, I believe" it has been ruled the other way? 
No'; I do not think it has ever been ruled the other way. 
208. Not by chairmen? 

I am 
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I am not a.ware of any published authority. Mr. B: Johmtqn. 

209. Earl of Kimberly.] Tp,ll w; exactly what it is that has been ruled? 14th lone 187i. 
This has been ruled: no matter for what time a lease may have lasted, at the 

termination of that lease, provided a tenant is willing to pay such increased 
rent as the landlord thinks proper to put upon' that land, he is to get that land 
at that rent provided that he has not done any act contrary to the regulations 
of the estate, such as sub-dividing his farm, which is held, I believe, to be an 
extinguishment of the tenant right. In that he gets the land, and, of course, 
the moment he becomes a yearly tenant, if the rule of the estate be that he has 
a right to sell that tenant right, of course it occurs at the end of the lease, as 
it would at the termination of a yearly tenancy; but it is accompanied by this, 
that in all these cases, and it is right to say that in the case decided by Chief 
Justice Monahan, he had evidence before him, as I had, whetheJ: on that 
estate there was any distinction n~ade in tenants holding under lcases,or 
tenants holding from year to year. 

210. The last explanation you gave us was exactly", hat I wanted to elicit, 
namely, that regard must be had to the cu~tom in the district or in the estate. 
When you just now said you were bound to follow the ruling oC Chief Justice 
Monaha~, is not,that subject to the qualification that YOll were so bound, pro
vided the circumstances were similar? 

Most undoubtedly. 
211. I thought you seemed to say that it·was an absolute requirement that 

in all cases where the lel:lse terminated, the question of payment under the Ulster 
custom must be decided in the affirmative? 

No, not unless it is the usage. I have nevedn a very wide experience known 
an instance where a tenant "as disturbed after the termination of the lease, if 
he was willing to pay the increased rent put upon it by the landlord and had 
not sub-divided the land. I think if your Lordships bear in mind, an amend
lOent to that effect VIas proposed in the Committee of the House of Commons, 
and that amendment was rejected by a large majority. Mr. Fortescue stated 
that it was a notorious fact that tenant right accompanied a lease as it did a 
yearly tenancy. 

212. The Marquess of Salisbury.] Do you allow those circumstances to 
influence you in coming to a decision as to what the custom is? ' 

Not unless the usage is proved. . 
2 J 3. You look to see what has been said by the Minister when passing the 

Bill? . 
Oh no; ] only mentioned that in corroboration of what I have stated to be 

my own experience. In this case I went into evidence to satisfy myself of what 
the practice was, because landlords of course may have different rules on their 
own estates. 

2 J 4. D~ you form your decision in any degree from what you, by your previous 
personal experience, have known? 

Certainly 11ot. 
215. Nor what :Mr. Fortescue may have stl:).ted in the House of Commons? 
Certainly not. 

210. Earl ~f Kimberley.] I apprehend the actual effect of Chief Justice 
Monahan's decision is this, that the existence of a lease does not bar the claim 
of a tenant to compensation? . , 

If that be the custom. 

2 I 7. Mnrquess of Salisbury.] Do you allow yourself to be guided in judging 
what the cu~tom on tbe ~state is by what is . ascertained to be the custom on 
estates in other parts of the county? 

Certainly not. _ 
218. And in taking evidence as to what is the practice on an estate, do you 

call the evidence of the landlord as well as the tenant? 
Most undoubtedly. 

2 J g. Chairman.] As to any other parts of the county, do you consider any 
custom which prevails in what can be called the district, and not any usage 
'which may attach upon a particular holding! With reference to this Ulster' 

(136.) D 2 tenant-
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tenant right, do you consider what is the u~ge of the district, or do you 
confine your consideration of the case to what attaches upon the particular 
holding? 

It is the usagE> of the estate I look to, where there is one. It sometimes 
occurs that the witnesses who are produced speak generally of the Custom of 
the adjoining estates. It is often not very easy to get tenants upon the estate 
to come forward and give evidence against their landlords, particularly in my 
county. The tenantry and the landlords are on such good terms "ith each 
other that the tE>nantry ar~ ~~t disposed to come forward and prove a case; 
but the tenants of an ad)ommg property come forward sometimes, nnd state 
what is the rule on the adjoining properties; but then the landlord puts his 
witnesses up to show that that is not his rule, and that his rule is of a parti
cular kind. That occurred on a late occasion in the county of Down, on the 
estate of Lord De Ros, who showed a distinct rule on his estate; and the rule, 
I must say. I wish very much had been the general rule of the county, namely, 
limiting the tenant-right to 101. an acre, and confining it to the purchase by a 
tenant on the estate, if·the tenant was willing to purchase. 

220. J do not quite understand whether you come to the conclusion with 
regard to the usage attaching to the particular holding, or whether you con
sider the usages prevailing upon the estates ill the neighbourhood? 

I look to the particular estate, not to the particular holJing. That word, 
I apprehend, means land generally, the.custom occurring upon a landlord's 
estate, that he may admit the tenant-right to exist upon his estate. But it 
I;Dight so happen the particular holding of that particular tenant might ha\"e 
never been sold, and therefore there can be no usage with regard to the par
ticular holding; but if the practice of the estate generally was to allow 
tenant right, J would certainly hold that it attached to that particular farm 
as it did to the others. 

2~ J. Marquess of Salisbury.] Supposing that the landlord had got rid of 
it on half his estate? 

If that is so, that would be excluded, as a matter of course. 

222. But supposing the landlord had got rid of it on part of his estate, and 
on a portion of the rest it was shown that he had not, and there was a farm 
with respect to which no particular tran~action had been shown, should you 
decide with reference to the half of the estate that had been libetated or with 
referenr.e to the other half? 

That is a very difficult question. I should require that, certainly, to be 
argued. It would show, manifestly, that the landlord did intend to get rid of 
the tenant-right upon the estate, and that he had purchased up a good deal of 
it, and that there was still a portion of it not affected by what be had done. It 
is a difficult question to answer, and would require argument. 

223- Lord Somerville.] Have you had your attention called to the case of 
Lord Ranfurly and Murphy, decided in Tyrone r The tenant got compensation 
at the expiration of his term. Lord Ranfurly contended that it was at the ex
piration of the lease, and he took- up the land, and that the tenant had no right 
to compensation, and he appealed, 45 I. having been awarded by the Chairman, 
and the Chairman's decision was reversed? 

I am not aware of that case. 

224. It was the contrary of what was ruled by Chief Justice Monahan i
I certainly am not aware of that decision. 

22'1. Lord Belmore.] Supposing the landlord converted a por~on ?f his 
domain into a farm and allowed a tenant to become possessor of It WIthout 
charging anything for the tenant-right; supposing, at the end of 20 years,.there 
was a disturbance, and on all the adjoining farms the landlord had recogDl;;ed a 
right in the tenant to receive, on disturbance, 101. an acre, and the tenant ?f 
this particular fa.rm which he had received without paying any bonus for Jt, 
claimed to be benefited by w hat he would call the custom of the estate, do you 
think, in such a case, according to your ordinary rule of practice, you would 
allow this claim? . 

That quebtion has never arisen before me, but I feel so convinced on it, that 
shall 
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1 shall have DO hesitation in giving your Lordships my opinion. I should have Mr. R. Johmt01lo 
had no hesitation in deciding that he was not t:ntitled to it; it was manifest it 14th JUDe 187~. 
WM not set in the ordinary way in which other land in the esta~ would be 
set. I would have no hesitation in holding that he was not entitled to any 
compensation for it. 

2:l6. Marquess of Salisbury.] Do I understand in ascertaining the value 
of an occupancy,'You inquire what the value of it in the market is • .or what the 
tenant paid ·for it? 

I inquire what the current price is inJhe neighbourhood. 
227. You do notjnquire whether the tenant paid much or nothing? 
That is not inquired into. The question entirely is what is the current 

price; it varies; sometimes decrease~ and sometimes increases, according to 
the landlord and the mode in which he sets hii lands. 

228. Do not you see that your decisions 'and the market must act and react 
upon each other, until at ldst the price must rise to a confiscatory level? 

In the county of Down, we have not found the pQce rise at all. I have one 
of the most difficult counties of Ireland in which to administer this A ct, because 
tbe price of tenant right goes up to a fabulous amount, but I have had no case 
from any of the leading proprietors of the county as yet; they appear to deal 
so liberally with, their tenantry. that I do not think there is any controversy 
between them. I should feel very much embarassed if such a rase came before 
me. The Act binds me to legalise whatever existed at the time the Act came 
into force, and we find prices far beyond the value, and in some cases almost 
amounting to the value of the fee simple, are given on some of these large estates 
for tenant right; I should certainly feel a great difficulty to know what I was to 
do. Tenants will come forward and tell you, .. It is not only the current price, 
but I am prepared to give that money for it now if I am accepted as tenant." In 
one case I refused to give 30 I. an acre. I said ., I think it is a very hard case 
to put. 30 t. an acre upon the land which the landlord wanted to retain him
self; I cannot go beybnd 20 I., and you c~n appeal if you think proper." The 
landlord said he was perfectly satisfied, and that he had offered the-tenant 18 t. 
an acre before be came into Cpurt, but the tenant was dissatisfied. 

229. You say that it is to be the market price not exceeding a maximum of 
20 l. per acre? 

I do Dot lay down that as a rule; I had very great doubts as to whether I had 
a right to limit it. There were tenants in Court at the time actually prepared 
to give more than I gave. 

230. I suppose your decision laid down in one. case would bind you for other 
cases? 

That case arose under peculiar circumstances. The landlord had been ex
ceedingly kind to the tenant, and had given him a very great number of 
privileges, and I thought the demand was a very exorbitant one. I took it on 
myself to give the decision I did, and I asked them to appeal against my ruling 
as I feel some doubts on the matter as to how far I was warranted in fixing that 
limit, knowing that an offer of a larger sum had been made. 

231. Do you understand the Ulster tenant right to take cognisance of the 
kindnesses of the ·landlord to the tenants? • 

I think not. I WE'nt into all the circumstances of the case. I thought it a 
case of hardship. I wished to have a decision from a Superior Court, and they 
did not think proper to appeal. 

232. Chairman.} Did you lay down your general principle on this subject in the 
case of Mr. Harrison in these words : " In estimating the value of tenant right on a 
farm of land, received evidence of what a tenant paid on coming in. or what he 
laid out in improvements during his occupancy; the only question being what 
would the farms sell for in the open market "1 

I believe I did, but not in those words. I believe that to be the Ulster custom, 
where the right of sale is unlimited. I have never heard any controversy on 
that subject. I find by my note-book that in Mr. Harrison's case the mode in 
which I estimated the value was this: I heard the evidence of several witnesses 
for both the tenant an~ the landlord; two of them were land valuators, the one 
l)roduced by the tenant and the other by the landlord; the former valued the 
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tenant-right at 2001., theJatter at 145l. Looking upon them as independent 
witnesses who could not agree, I divided the difference between them, and O'ave 
a decree for 172 t. lOs. The valuation of either was considerably under 

0 
the 

valuation of the other witnesses for the tenant. 
233. 'Marquess of Salisbury.] If you decide that whatever the farm sells' 

for in the open market you will give to the tenant, the market will rise and rise 
being ce)'tain of your enforc,ng its decisions? ' 

I have not found that it has risen, because yuu will not find people ready to 
give those sums. If a. part~ saJ:'s, "It is worth. so much," I require proof of 
people who are prepared to glve It. I have had lD almost e"ery case evidence 
before me of persons ready to pay the money if they were accepted as tenants. 

234· Chairman.] In giving compensation for disturbance, what is the grcate..o;;t 
number of years' purchase which you will give? 

Seven years' rent is the limit of my jurisdiction under that section and I 
think I gave seven YEars. ' 

235, I am speaking gen.erally where there has not been a claim of tenant
right, but a claim for disturbance? 

If your Lordship will look at the section, you will see I am limited to seven 
years' rent under the 3rd section. 

236. Lord Somerhdl.J In what cases have you heard of the good-will selling 
for 30 years' purchase or very nearly the value of the fee-simple? 

Upon the estate of Lord Downshire. 

237. Would you give that compensation in any case? 
The case has never occurred. It is one of the great difficulties I feel in 

administering the law under that Act. With very few exceptions the contests 
have been between the minor, that is, the smaller, landlords and their tenantry. 
There are very few cases from the large estates. I confess I should be placed 
in great difficulty if the tenants 'on one of these large estates came forwar.d, and, 
with the money in their pocket, offered to pay those sums for the tenant-right if 
ac@epted as tenants. My own impression is that I would refuse to go that 
length, and would leave it to the judge of assize to increase my decree if he 
thought proper. 

238. If a C'hairman granted that sort of compensation, equal to a fee-simple 
,of the land, would not this case very probably arise; that at the end of tllO 

years the tenant would be a ruined man, having borrowed a great deal of the 
money and worked out the land, and the landlord would be called upon to pay 
him back the fee-simple of his estate, perhaps more than the fee-simple would 
be worth, and have the land thrown upon his hands? 

The landlord is not bound to pay anything, if he all~ws the tenant to sell his 
interest to another. It is only where the landlord re:mmes the land himself 
that he is obliged to pay under the Ulster custom. 

239. If the land was reduced to this state, it is not probable that the tenant 
would get anything like the compensation he had given paid back to him. 
The landlord would have to get the tenant to take back the land? 

No. Ii the tenant came in, having paid 30 t. per acre; and upon his going 
out, he could not get more than 5 I., the landlord is not obliged to reimburse 
him what he paid. • 

240. But his estate is injured? '. 
I have no hesitation in saying this exorbitant rate of .purchase is very mlS

chievous, and does a great deal of harm to both iandlord and tenant. It would 
have been desirable that a limit bad been put to it . 

. 241. Earl of Kimberley.] May J ask you if )'OU could tell us how many 
years' purchase has been paid for tenant-right on Lord Downshire's estate? 

I have heard over 30. 
242. A8suming that over 30 years' purchase has been paid, have the tenants 

been ruined. 
No, they are very thriving; but they hold the lands at a very moderate rate. 
24'l. Is not the possible explanation that the rent on Lord Downshire's 

estate is much below the market value? 
I think so. 

244. Earl 
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244. Earl of Belmo~e.] In answer to a question 1 put to you just now, you 
stated that in the ~ase I put to you, where the tenant had come into possession 
of a farm from the landlord without any consideration, you would take that 
circumstance into your consideration, and not allow him, probably, any com
pensation, although the custom of the estate and the adjoining farms allowed 
the Ulster tenant right; how would you deal with that case, if you make it 
your universal rule that you will not receive evidence? '" 

I think your Lordship misunderstood me; I spoke m reference to domain 
land to a farm; a portion of a domain se~ to a tenant. 

245. I do not put the case to you as a portion of a dOplain set temporarily 
to a tenant. but as a case of severance of a portion of a domain, say by a rail
road. in which the landlord has let this land to a tenant without receiving any 
consideration in the shape of bonus; in that case, if you allow the tenant, on 
disturbance, to claim what you call the market value~ he will gain a considerable 
sum; if the landlord wishes to take the letting into his own hands he would 
have to p",y a considerable sum as tenant right, when, on givin'g up the land to 
the tenant 20 vears before, he received no consideration from the tenant? 

No doubt •• 

246. Would not that be a hard case? 
I think it would; there are liardships occurring under the Act, and we are 

placed in very great difficulties very often, but we must administer the law as 
we find it. That has been the usage, and jf that is proved to be the usage, I 
do not see how I could get out of allowing it, though I might think it was an 
unfair claim. 

247. Lord Charlemont.] I understood from you, at the expiration of a lease 
the tenant right, to a certain extent, survives in such a way that the landlord 
may have a power of'raising the rent, according to the custom of bis estate 
and the general custom of the country; but supposing the case occurred that 
the landlord eIther wishes to resume possession of the land at the expiration of 
a lease, or that he objects to continue that tenant, would you then give him 
tenant right? 

Yes; if he objected to the tenant selling his interest to another, and th~ usage 
was proved. He might have a personal objection to the tenant. 

24~t No matter what the deviation of the lease was? 
I beg to say, under the ruling of Chief Ju."tice l\Ionahan, I should consider 

myself bound, without expressing any opinion of mr own. 

249. Marquess of Saliabury-l Do you anow only one Ulster tenant right, 
or do you inquire what the nature of the right has been on each particular 
estate? 

I inquire what the nature of the-right has been on each estate. 

250. Are there any estates where it is necessary, in order that the claim of 
the tenant shall be valid, that the price he has paid shall be approved by 
the landlord or his agent? _ 

That question has not come before me, but I believe that rule exists upon some 
estates. 

251. If you found it existing, you would recognise it ? 
Most undoubtedly. 

252. Viscotint Lifford.] In the case {)f a farm in which the tenant comes with
out paying anything adjoining the landlord's domain, you say that you Would not 
give tenant right? . 

No; if I considered the landlord had set it having been a part of his domain, 
I would .consider that a mere temporary occupancy until the landlord wished to 
resume It. 

253. Supposing t.he landlord had many years ag'l given a lease of a portion 
of land adjoining the domain, and for which the tenant not only paid no tenant 
right, but on which he got a very large profit. and on the falling of the lease with 
a covenant for quiet s~rrt>nder the landlord wished to take that farm adjoining 
his own domain into his hands, would you in. that case give tenant right ag;ainst 
the landlord? 
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I'should go into the inquiry as to what the usage was on the estate. If the 
usage generally on the estate was to allow tenant right on the fall of a lease, 
I should not think that that case ought to be an exception. 

254. Is a landlord to be punished because his ancestor gave. a long unpro-
fitable lease? . 

That mar be one of the defects of the Act. 

2.55. I am perfectly aware that you act entirely in conformity with the 
working of the Act? 

I know very well the Act has worked mischief in some respects. It has done 
a great deal of good, and some harm. 

256. Lord Downshire's estate is very low set, and as the inevitable result it has 
a ~ery high tenant right. N ow supposing Lord Downshire wants to take a farm 
into' his own hands instead of setting up a tenant at an increased rent you would 
punish Lord Downshire for having set his land at that low rate, by giving a full 
amount of tenant right? - I. 

I have already said if a case from that estate came before me, I should not go 
to that Jength, but I would recommend decidedly an appeal; as I am not at all 
clear whether the Act does not bind me to give whatever was the usao-e. As in 
the case to ,,,hich your Lordships have rfCerred, I should not give the amount 
demanded, bu~ I should certainly rec5>mmeri:d an appeal. 

257. Chairman.] "The only question being what would the farmer sell it 
for in the open market" '! 

I do not recollect using those words, but all I can say is this; perhaps no 
person has had the misfortune of being more frequently misrepresented and 
misreported in that county than 1 have; and I have frequently had occasion to 
disclaim sentiments attributed to me in the public papers. 

258. I thought you had adopted the words. I put these very word51 to you, 
and J understood you to say" that that was what I said, and that was my 
decision " ? 

What I mean to say is, I would give the price I found was going in the 
neighbourhood, and that persons were ready to come forward and to give. 

259. Or perhaps, to speak more correctly, to say that they were prepared to 
~ve? , 

Well no, unless they actually offered it, I think I would not receive their evi
dence; I should also ~aU your Lordship's attention, as you have mentioned 
Harrison'S case, to this fact that no exception was taken to my ruling by way of 
appeal. 

260. We are taking no exception?, 
But it is a strange thing, if the landlord was dissatisfied with the amount 

I gave, that he 'did not appeal. 

261. Viscount Lifford.] We only want to know how Lorll Downshire has 
been treated, and you say you would not make the same rule that you did in 
Harrison's case? 

The extent to which I have gone as yet is 20 I. an acre, and I think if this 
large demand was made of 30 l. or 40 t. an acre, I should not ~ve it, but 
I should recommend an appeal. 

262. Which are we now to u~derstand, is your opinion to be abided by the 
one you have expressed here, the question being what t?e fa~ \Vould sell for 
in- the open market, or that you would be guided by conslderaho~s, such as the 
~oodness of the landlord? " .. 

I do not think you exactly understand me. I say my lmpresslOn lS, the 
~eaning of the Act is, whatever the u.sage existing upon the estate when the 
Act passed, and if those sums were glven for the land, ~o much per acr~ at 
that time that I am bound in strict law to carry that out. Now, If I 
deviated from that I should be doing what I think the Act does not warrant 
me in doing. I say in Lord Downshire's case, I should be so startled by 
the enormous amount that I should be disposed to say, I will let you try it by 
appeal. I will not go so far as 30 l. or 40 t. an acre. 

263. Lord Claremont.] How do you find out the usage of particular estates? 
Before 
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llefore the passing ~'f the Act I ha\'e bad it frequently argued before me in 
the Civil Bill -Court, that on the death of n tenant I was to consider the tenant 
right existing 011 tlie estate as assets in his hands; and I hn\'e henrd that Lord 
Downshire even allows that. I ha\"e invariably refused it. It has been put to 
me in open court, "When the tenant died, his land was worth so much per 
acre, and that was assets in the hands of his representatives." I refused, be
came I said, " I am not bound to assume that the landlord will consent to the 
sale, and J dnnot hold it to be assets." I could mention a particular instance 
that occurred before me. There was a witness who had come into a farm; it 
was \"ery bare, and I was urged to consider this farm as worth, I think, 10 I. an 
acre tenant right. I said, " I will not treat that as assets; it is not binding j it 
is an optional thing." The attorney conducting the case asked the tenant on 
the table, .. Will you take so much; 50 t. for the farm?" "No." "Will you 
take 100 I.? I will give you a cheque for 100 I. if you will take it, and take 
the chance of getting the landlord's assent." The tenant declining to do that, 
J tht'n said," Now, you have been offered the money, and I think I must con
sider it ass,ets, and I g!\"e a decree against you for the money that you owe." 

264. Is that since the passing of the Act? 
No, before it. 
265. Chairman.] Allow me to ask you this, In the case of Beauclerk. you 

stated the principle upon which y$'u· decided in these terms: ,. People have 
expressed great surprise at the amount I have awarded in other -cases. I have 
alrrady given 15 I. an acre. I am now giving 20/. r.n acre, and I won't say that 
this is the extent to which I am prepared to go;" is that correct? 

1 have a copy of the decision that I gave on that occasion before me, and 
those words are not in it. I determined that I would not trust my memory for 
every \\ord I might have uttered in givmg judgment, for it was not a prepared 
judgment, but was delivered off-hand on the conclusion of the case, and I did 
not intend, if I was asked to speak to any particular sentence, to trust to my 
rrcollection alone, and bO I sent for a copy of the shorthand writer's notes, and 
those words are not in that copy. 

266. Did you say anything as to giving 15 t. an acre? 
I do not recollect it. • 
267. Marquess of Sali.~bury.] Perhaps you will allow me to ask another ques

tion as to what is rrported. Did you make use of these words: ., This is the 
first time I have had the pleasure of meeting the fine, iudrpendent, sea-side 
farmers of the county Do\\n, who have come forward so nobly to give their 
testimony in this case, utterly irrespective of the odium they will incur from 
both landlord and agent II 1 

Those are not the words; I ha\'e the words here; some of those words are 
here, but other words are introduced which I did not utter. So much has been 
said about this case, that I should be very much obliged if you will permit me 
to read my judgment. Before I do so, will you allow me to call attention to 
what occurred immediately before I gave judgment. At the conclusion of the 
claimant's case, Mr. James Andrews, solicitor for the claimant, stated that there 
were a number of witnesses who had expressed their unwillingness to ghe evi
dence against their landlord, and who, he was informed, a\'oided service of the' 
summonses of the Court. 1 then asked the gentlemen on the other side 
, ... hether they intended to go into evidence to contradict what had been ~aid by 
the witnesses for the claimant. They said they did not; that they would rely 
upon the law of no tenant-right existing where there had been a lease. The 
shorthand writrr's note is here; he says, "His 'Vorship, after soa e observa
tions as to the Ulster custom, said thfre was no doubt, from the evidence, that 
the farm had been in a very wretched condition; the claimant must have laid 
out a grfat deal of monfY, and the eoil must have be,~n good to make it now 
worth 21. or 2 I. 2 I. per acre. The farm had been shown to them on a map, 
and was describpd as being now in a high state of cultivation; in fdct, it had 
been termed a model farmi with suitable building:::, and every accommodation 
for a good tenant. It had been pressed upon him that the letter written to the 
landlord was a very audacious letter. He confessed he took a very different 
"jew of it fl'om Mr. MUlland. He thought it was a very straightforward pro
ceeding on the part of the claimant to go to the landlord, and ask him to fix tha 
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tent, at the same time intimating that it was his intention to sell; and it was 
certainly much more creditable than the course which was sometimes adopted 
of selling the tenant-right, and then getting the landlord to fix the rent, as if 
they were intending to remain, keeping him in t he meantime in ignorance of 
the fact that any transaction had been entered into. It was just such a course 
as he would expect from those manly, straightforward, truth-telling farmers 
from the sea-shore of the county of Down, who had appeared before him that 
day for the first time. He had no reason to doubt anythinG" said by those men 
to-day. They had come forward, many of them tenants on th~ estate, and thereby 
perhaps incurring odium with their landlord. Nothing had been drawn from 
them in their cross-examination to show that they were not telling the truth. 
He thought they had been ~ery c~utious, ~nd not at all disposed to magnify; 
.and most of them accompamed thell' valuations by actually declarinG" that they 
were prepared themselves to give the very money at which they °valued the 
farm. 

268. Did the tenants applaud that very much? 
I will tell your Lordships what did occur. "He had nel"er heard that a 

tenant had a tenant right if he remained in occupation, and if he wished to sell 
that he had no tenant right; he thought if there was any tenant right at all, 
the tenant was as much entitled to sell it as to remain in possession. As 
regarded the contention of Mr. Murland, that there was no tenant right custom 
proved on the expiration of a lease, he could not agree with that statement. It 
therefore simply remained for him to say what sum he believed the tenant was 
entitled to; and he did not think that in cases of this kind he was bound to go 
lnto any equitable viE'w with regard to whether a tenant should get less because 
he wanted to sell, instead of remaining in possession himself. On considering 
the evidence of the men who had been produced as witnesses, and who stated 
that they themselves would be prepared to give the sum at which they valued 
the farm, he did not think they had gone beyond the value in estimating it at 
1,400 I., and he did not think he would be justified in giving a farthing less 
than that sum." Mr. Murland then got up and declared that the landlord had 
llsed no influence of any kind to prevent his tenants coming forward, and that 
they had no cause to apprehend his displeasure. I found then with no evidence 
before me, that had there been any influence used it would have been better jf I 
had not referred to the landlord at all, and I immediately said, " I do not mean 
to impute anything of the kind to Mr. Beauclerk. The fact of so many of his 
tenants having appeared would seem to refute the imputation." I felt, per
haps, I was not ';Varraltted in going the length of making any reference to him 
at all, inasmuch as there was not a disparaging word said of him. I felt it so 
strongly, that even since the case was heard I have written to that effect to Mr. 
Beauclerk. That is exactly what did occur. With regard to ",hat your Lordship 
says about the applause, I understand that it was reported in one of the papers 
that there was loud applause and clapping of hands, which I did not suppress. I 
have applied to one of Mr. Beauc1erk's solicitors, and also tll the solicitor for 
the claimant, and they both concur with me in this, that there was neither 
loud applause nor clapping of hands. There were very few persons in the 
court beyond the persons immediately concerned in the case. There was a 
slight demonstration of applause with feet, which I immediately suppressed by 
raising my hand; such a thine: has occurred not only in the inferior courts but 
in the superior courts of Ireland, and 1 believe also sometimes in this country 
these popular ebullitions will take place. ·Whenever it occurred in my court (it 
did on one occasion occur, J believe) I ordered the court instantly to be cleared; 
aud certainly on this occasion had such a scene taken place, I should ha\"f~ 
directed the sheriff to clear the court. 

269' Lord Brodrick.] On whut principle do you ascertain usage? 
The usage of Ulster is simply the p:ice which the tenants have been on 

the several estates giving for land to the outgoing tenant. The Ulster 
tenant-right claim appears to be founded partly upon what money the tenant 
may have expended upon the farm, as he generally makes his own improve
ments, and also to purchase his good-will, which I think perhaps more impor
tant, and to secure the peaceable enjoyment of the farm by his su~cessor. I 
apprehend if a man went into a farm and refused to pay the outgomg tenant 
a fair remuneration, he would have a "\""ery uncomfortable life of it. 

270. Marquess 
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270. Marquess of Salisbury.] You. pay it as an immunity from being shot? 
They do not shoot people in the north; but I think a man in such a case 

would have a very uncomfortable life. 1 am eatisfied that any interference 
with the tenant.right in Ulster would make Ul'Ster not as quiet and peaceable 
a country as it is at present. 

271. Lord Charlemont.] Do you include with the usual tenant.right custom 
of the north allowing the landlord to raise his rent, and also to object to an 
incoming tenant? 

Certainly. 
272. Lord Greville.] Do you say that this Act has in some instances done a 

great deal of harm? 
I think that legalising the usage which exists in some parts of the county of 

allowing these enormous sums to be given, does prove prejudicial to the interest 
of both landlord and tenant. It would be very desirable indeed if some check 
could be put upon it. It puts us in a very awkard position, having those large 
Bums pre:,sed upon us, especially when we find people coming forward and offer
ing to give this money. 

273. That is what you meant when you made the observation? 
Yes. 

274. Lord Lurgan.] Would not it have been eKtremely difficult to have 
defined it r 

I do not think it would; all that was wanted would have been simply 
10 have made the usage general, and to have said that in no case shall more 
than 101. an acre he given to the outgoing tenant. I think if that had been 
done at the time the tenantry would have been satisfied with it. 

275. Lord Silcltester.] How would that affect those who have already given 
20/.? • 

There is no doubt that they would lose so much; at the same time I 
think some limit ought to be put to it. Some power ought to be given to us: 
some discretion at all events to limit it, which 1 do not think we have at 
present. 

276. Earl of Belmore.J Is 110t it the case that a small farm will sell at a 
greater rate in the market proportionately than a large one; a farm of 20 acres 
will fetch 2001., and a farm of 200 acres only 4001. 

Yes; the small farms sell best -: there is a great demand for them. 

277. Lord Brodrick.] How were you guided in ascertaining the value of 
tenant-right? 

We have simply tu inquire what is the custom of the estate; what sums they 
have been in the habit of giving for the purchase of the tenant-right. We do 
not go into the value beyond that. 

271:1. Marquess of Salisbury.] Do you exercise any control over the increased 
rent a landlord may think fit to ask under the Ulster right? 

Do you mean as to whether it is a fair rent or not? 

2i9. Yes? 
That is another thing in the Act which I think hard to put upon us. They 

have put upon us to ascertain if the landlord thinks proper to raise his rent, 
whether that is a proper and fair increase in the rent. I think that is a very 
hard thing put upon us who are not supposed to be judges of land. 

280. What course is that? There is a clause under the general law outside 
Ulster but is there one under Ulster? _ 

That applies generally. A case came before me of that kind. I had a case 
before me where a landlord sought to raise his rent to a certain amount, and the 
tenant made him an offer; the landlord rejected it. The case came before me 
to say whether the offer of the tE'nant was a fair one or not; whether it was a 
proper rise in the rent. I said, cc I think it is a ques;tion of extreme difficulty; 
I do not profess to be a judge of land; •• and if I was, I had had no view of 
the premisf's. I asked them what evidence they meant to give; they said they 
had the evidence of some country surveyors upon it. I said I would rather 

(1 ?6.) E 2 they 
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they would give me some other evidence; I have not much confidence in the 
valuations of country surveyors. They then said they had a member of the 
eminent firm of Brassington and Gale, who was present. I said that his evidf'nce 
would very likely relieve me from all difficulty. "Put him on the table, and 
then we shall see what the value.of the land is:' Mr. Gale got up and stated 
that he had been brought down by the landlord, who very fairly said, " I wish 
to let my tenant bave the land at a fair rent." Mr. Gale said he thought the 
proposition of the tellant was too low, and that of the landlord was too high. He 
gave me his valuation, and I adopted it, and then the landlord's aoent turned 
round' and said, "Very well; if you are willing now to continue ~t that rent, 
you can," and the tenant accepted the offer. 

28 J. Lord Some1·ltill.) Had an ejectment been served? 
Yes. 

!l82. Marquess of {f;ali.fhury.J Will you kindly show me the clause of the Act 
which enables you to control the increase of rent demanded by a landlord under 
the Ulster custom? 

I canHot !oay which it is at this moment. 

283. Chairman.] Would it not_ be under the 18th clause? "And in any 
case in which compensation shall be claimed under section 3 of this Act, if it 
shall appear to the court that the landlord has been and is willing to permit 
the tenant to continue in the occupation of his holding upon just and reasoll
able -terms, and that such terms have been and al'e unreasonably refused by 
the tenant, the claim of the tenant under such compensation shall be dis
allowed 1 " 

Yes, I think that is so. 

284. Marquess of Salisbwy.] That clause is under clause 3. That does not 
refer to the Ulster custom? 

I think the ground upon which that has been held is this: there 'was no 
point raised upon it before me. The Ulster custom has been defined to be 
this, that as long as a tenant is willing to pay such reaso;)able rent as his land
lord may put upon it, he is not to be disturbed. 

285. Is that the Ulster custom 1 
That is wllat I understand to be the Ulster custom. 

286. Chairman.] This 18th section applies to the Ulster custom? 
I understand it has been held to apply to it. The latter part of the 

section certainly does not apply to the Ulster custom where the word" compen
sation" is used, but I have heard that two learned judges have decided the 
previous words with regard to what constitutes reasonable or unreasonable 
conduct on the part of the landlord and tenant. does apply. Mr. Justice 
O'Brien and Mr. Justice Lawson, I think, decided it at Belfast. 

287. l\Jarquess of Salisbury.] Where there is no disturbance, but where the 
landlord proposes simply to raise the rent, do you mean to say, under the Ulster 
custom, that would not be a legitimate proceeding? 

If he proceeds to raise the rent, and the tenant objects to it as an unreason
able, rent, it is then to be considered and determined, and it would come before 
us to say whether the increase the landlord was putting upon the land was a 
fair one, otherwise the Ulster custom would be worth nothing. 

288. Has it not been the practice under the Ulster custom for landlords to 
raise their rent as they pleased? 

Certainly, but they have never done it to any unreasonable extent that I 
have ever heard of. In Down there is no gfllund of complnint. The lands are 
all moderately set. 

289. Is there any custom against a high rent? 
I think the custom bas been defined to be, as the tenant puts it in 

the claim: The tenant claims his right to continue in possession of his 
farm as long as he is willing to pay a reasonable rent for the same. Those are 
the words in which the claims come before us, and I have never heard them 
objected to on behalf of the landlord. In the case that I have referred your 
Lordship to, the agent appeared. 

290. Earl 
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290. Earl of Kimberley.] Do you hold thatthis which you say the Court has to 
take into consideration, whether the rent ii reasonable or not, is a power which 
you exercise under the 18th clause, that i~ to say, a power under the statute 
directly given, or is it a power which arises under your general view of the Ulster 
custom 1 • 

I myself have exercised that power under my general-view of the custom, it 
having been proved before me that such was the custom. 

29 1• Under the 18th clause, you say no such power is given? 
I will not say that, because there has been a decision that a portion-of the 

early part of that section does apply to the Ulster custom j for instance, sup
posing a landlord made a proposition to a tenant that th~ Court considered rea
sonable, I think under that equity section he would be entitled to take that into 
consideration in giving him compensation, even under the Ulster tenant right 
custom, according to the decision of those judges. 

292. May I a~k you to refer to the section, and to explain to me why it is 
stated in the middle of the section, "And the Court shall have jurisdiction at 
the ht'aring of any such dispute to ascertain what sum, if any, shall be deemed 
due by the tenant to the landlord, under sections 3, 4, and 7 of this Act, or any 
set.off in respect of unliquidated or liquidated damages of the said sections." 
There is no mention thrre of sections I and 2, which are the Ulster custom; 
and I wish to ask you whether the mention which is made of the Ulster 
custom at the beginning does not refer exclusively to money which may 
have been paid by the landlord to the tenant to purchase out the Ulster 
custom? 

I concur with your Lordship entirely, but I am bound by the decision of a 
superior court, and I believe Judge O'Brien and Judge Lawson have decided 
that the 18th section applies to cases of claims under the Ulster custom. 

293- Marquesl:i of Salisbury_] The whole section? You do not happen to ha"e 
the caseY 

I have not that case with me. but I believe there is such a case-. 

294. Was it appealed? 
Two judges concurred. 

295. Was it taken up to the Land Court? 
No; I belie"e they had no doubt about it. 

296. Lord Somerhill.] It was taken to the judge of assize? 
I believe Judge O'Brien went in to Judge Lawson, and they conferred, and 

they agreed on the e.ubject. I think it appears in some of the numbers of the 
" hish Law Times." I have not got it here. I would feel myself of course 
bound by it, though I confess I cannot see upon what grounds they arrived at 
tbat conclusion. 

297. Lord Claremont.J 'Vas there any appeal? 
No. 

298. Chairman.] They did not state a case? 
They did not. 

299. Marquess of Salisbury.J Did they apply to be allowed to appeal? 
I cannot say whether tht'y did or not. 

300• Lord Somerhill.] Do you consider yourself bound by these decisions, 
if they are contrary to your own opinion? 

Certainly. 

30 I. Although there is a higher court of appeal? 
Certainly. 

302. If two judges give a conflicting opinion? 
In that case I would choose between them. 

303. Lorq Rrodrick.] Is it competent to the landlord to set the act in motion, 
or must it be set in motion at the instance of the tenant, aud the tenWlt only; 
can the landlord be a plaintiff under the Act? 

(136.) E 3 I think 
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I think he could in this way. If the landlord consulted me I would certainly 
ad"ise him to inform the tenant that If he persisted in his course he woulu not 
continue him as his tenant; and I think if he came before me and proved the 
fact that he was treating the land imprqperly, I should have no hesitation in 
refusing him any tenant right; but such an occasion has never occurred. 

304. I want to know whether this Act in any way aids the landlord, suppos-
ing the tenant is doing things which are itn proper? 

I do not think it does. 

30 5. I understand he would have no henefit under this Act? 
Not under the Act. 

306. Lord Somerhill.} The chairman cannot issue any injunction? 
We have no power of that kind at all. 

307. Lord Silcltester.] Have you had any case where a tenant about to 
emigrate claimed to retain his tenancy? 

I have not. 

30S. Should you be surprised to hear of any case in which the landlord was 
obliged to eject the tenant, and to give him the highest rate of compen
sation? 

I must say I never heard of that case. -

309. Earl .. of Bandon.] Do not you think it a very hard case that the land
lord and tenant should be obliged to appeal to the judge of assize because the 
assistant barrister does not feel himself competent to decide upon the law, and 
would not it be much better to substitute a new tribunal, who would be more 
likely to decide what the law was on the subject? 

I do pot think the chairmen feel any difficulty that would not be felt by any 
other lawyer or judge in deciding the law; but your Lordship must bear in 
mind that that is~ a very obscurely worded Act, a very difficult Act indeed to 
construe, and that the judges of the superior court do not take the same view of 
several clauses of that Act, and I think, no matter what body of lawyers you 
put to construe that Act, you would find a difference of opinion among them on 
many sections. 

310. Would not it be better that some tribunal should be appointed to decide 
as quickly as possible what the law really is? 

I do not know any other better tribunal, though I confess I would be deligh ted 
to be rid of the du~ies of it, than the present one, or any tribunal in which the 
public would have more confidence, unless you get the going judges of assize in 
the 'first instance; and to get that they should go a lauo circuit at a certain 
interval, say, twice a )ear, and hear aU those cases in the first instance. 

311. Chairman. ] You would not secure uniformity of decision in that way if 
the going judges of assize were the persons to decide these questions primarily, 
because there 'Would be different persons at different times; would it not be 
infinitely bettE'r to establish a judicial tribunal which would secure, at all 
events, uniformity of decision, and lay down certain principles which, of course, 
would guide all future decisions on the subject? 

I think in the cause I point out, in a very short time you would have unifor
mityamongst; the judges by compelling them, at the instance of either party, to 
save a point of law for the Court of Land Cases Reserved. I spoke of the 
judges, because they are ~nown to the people in Ireland, as well known as we 
are. They have a cert~in knowledge of the customs and habits of the people, 
which would be of very great advantage to them in administering this Act, and 
therefore I say I do not know any other tribunal that would be so good as two 
of the judges to investigate these cases in the first instance. 

312. Lord Somerhill.] Without unduly depreciating judge-made law, would 
it not be better if the Legislature could so alter the Act as to make it clear and 
intelligible? 

Most undoubtedly, if that can be done. 

313. Earl of Kimberley.} May I ask you if you think an Act of Parliament 
could be constructed defiuing all the various customs which prevail in Ulster? 

No, my Lord, I think it would be impossible. There are some counties in 
Ulster 
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mster where on almost every estate there is a different rule. In the county of 
Fermanagh, lIr. Blake tells me, every estate has its own rule. and he finds great 
difficulty, therefore, often in arriving at what the rule is on each estate. 

314. Was not the alternative either to recognise the custom, whatever it 
might he. or not to re(!ognise it at all? 

1 do think so. I do not see what else the Government could have done. 

315. Lord Brodrick.] Tl},ere are 33 Civil Blll judges in Ireland? 
Yes. 

31 (i. The salaries of those judges are different throughout, so that actually 
promotion is going on from one class of county to another class? 

I will not say that. There art> sevf'ral chairmen who prefer the third class 
to the first. 

317. I suppose a judge who holds one of the inferior assistant barristerships 
does not object to moving up ? 

1 know one who did object. As for myself, I should hat'e remained at the 
bar, and should have had my practice if I had kt>pt to a third class country. 

3] 8. Weare told that there has been a considerable difference of opinion 
with respect to certain points among the different judges? 

A mongst the chairmen. 

319. Is not it a great hardship that after the law has been laid down in one 
particular district by one Civil Bill judge, that that Civil Bill judge may be 
promoted, and an!>ther judge take his place who may take a different view of 
the law? 

You are assuming that there is a great conflict between them. I do not 
think there is considering the difficulties of the Act. I do not think there are 
many questions upon which they differ. I do not know of any important ques
tion, not questions of practice, but any important qut>stion, upon which the 
chairmen differ at the present, except that question with regard to whether on 
the termination of the lease the tenant has a right to claim his tenant right. 
I do not know of any other important question upon \\ hich there is any 
conflict. 

320. Marquess of Salisbury.] Is not there a question whether the district or 
the t!state determines the tenancy 1 

I never heard it. 

321. Lord Somer hill.] Did you read the debate in the House of Commons 
upon the subject? 

Yes. 

322. 'Vas it not clearly laid down by the Attorney General and other great 
authorities, that the termination of a lease did not entitle the tenant when dis
turbed to tenant-right! 

No, I did not hear that. I may be very wrong. but I had assumed quite the 
conttary from the motion of Mr. lWI.aren having been negatit'ed. Mr. For
tescue's statement was that he opposed the amendment, because he knew it to 
be notorious that the tenant right was concurrent with the leases in Ireland. 

323-24. Viscount Li.fford.] Allow me to read what the Attorney General did 
sayan the 9th of April 1870. cc His right honourable friend (Mr. Headlam) 
had occupied a great deal of time in proving that, as far a..~ he was aware, no 
human being ever felt disposed to deny that if persons entered into a contract 
it was their duty to abide by it; nobody ever questioned the doctrine that if a 
man took land for a cenain number of years under a lease, he was bound to 
quit at the end of tIle term without notice." That is what the Attorney 
General for Ireland ~aid. And then we come to what Sir Roundell Palmer 
says, "The retrospective part of the clause applicable to present tenancies, 
left alllea~es for fixed terms exactly as they stood by law, so tbat there would 
be no claim against the landlord upon the termination of any existing lease 1 " 

I do not recollect reading that, but your Lordship will find in the evidence 
taken before the De'\"on Committee, which you may recollect, it was rather con-
ceded that the tenant-right did exist. . 

(136.) E 4 325. I am 
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325. I am merely stating what induced us to pass the Land Act· now we 
will hear 'What Lord Granville says in the House of Lords: "The' followinlY' 
persons are excluded from any right to tompensation for occupation valu~ 
existing leases in all cases (z. e.) being so at the time of passing the Act?" ' 

I do not recollect it. 

3:z6. Lord Somerhill.] Am I right in my recollection that the Devon Com
mittee recommended that five years should be the extreme limit? 

I think that was the limit. 

327. Do you know whether Chief Justice Monaghan, in delivf'rinlY' his judO'. 
ment, referred to that? 0 I:) 

I am not aware that he did. 

328. Did he not rule five years as a sufficient compensation in thE." case 
referred to ? 

No; it was a question as to whether there was sufficient eviuence that that 
was the rule of the estate. I have the report of the case here. The question 
was whether he had sufficient evidence before him on which to hold that the 
landlord had limited the tenant-right to five years. ' 

The \Yitness is ordered to withdraw. 

MR. JAMES HAMILTON, is called in; and Examined: 

Mr. J. Hamilton. 329. Chairman.] You are Chairman of County Sligo? 
Yes, my Lord. 

330. Ha\'e you had many ca~es before you under this Irish Land Act? 
A considt)rable number. t have a return from my clerk of the peace giving 

me the number of the various decisions and appeals. 

331. Would you just describe that; what does that list contain? 
First, there is a return of the cases brought before me, decided and undecided 

also; there are some of them in the year 1871; there were 13 cases of \'arious 
character, and I find with respect to six of them the word" nil," which mean~, 
that at the request of the parties they were adjourned or remained undecided, 
and some of them probably settled since; with respect to others my decision 
is given. To some money is awarded both for disturbance and improvements, 
and where there were appeals the result is given upon the appeal. [111e Docu
ment is handed in, see Appendix]. 

332. Does that give the amount of claims as well? 
Yes. 

33), The amount claimed and the amount awarded? 
The amount claimed both for improvement and for disturbance, the amount 

of the landlords set off, the amount decreed, and the result upon the appeal. 

334. Have you had any case in which the Ulster custom has arisen? 
Not as yet. My county i~ a western county, but I am informed thf're are 

customs of some estates there which al"e analogous. My county adjoins 
Ulster. 

335. What is your opinion with regard to the satisfactory character of the 
Civil Bill Court as a tribunal for the decision of these cases 1 

Well, in the first place I concur with Mr. Johnstone and Mr. Lerroy, in 
saying that it was very much against our wish that this jurisdiction was 
imposed upon us. We saw the extreme difficulty in the Bill whilst it was 
passing through the House. There is a studied absence of technic~llan9uage, 
so that we are really left to consider an Act of Parliament conceived 10 the 
loosest and most popular language. There is an amount of discretion gi\"en ~o 
us which is very disagreeable to exercise. The Act opens a field, in ~1J: OpI
nion, for prejudice, and weakness which makes it a very difficultAct to admmlster. 
Another strong reason was this: the great value of an Irish chairmanship, and 
what attracts to it some of the first men in the profes~ion is thi3 (I could mention 
a list of men leaders on the Circuits in Ireland who are chairmen of counties), 
but the attraction is simply this, that the chairmanship of a third class county 

or 
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or a second-class count V in former times interfered scarcely at all with our Mr. J. HamiJI01l. 
practice at the bar, and therefore our position was this, that we retained O\1r J 
practice at the bar, and we had this office, which was in former times a pleasant 14th one 1872

• 

one to exercise. But now because of the disagreeable character of this Act, and 
because it is very much against our interests to have more of our time occupied 
than was occupied under the old system, we .object to the jurisdiction being 
conferrell upon us. I think 1\1r. Lefroy ~ated that 33 minds, set to construe an 
Act of this sort, must produce in the first instance at all events, a considerable 
amount of confusion. And I cannot find that the principles upon which we 
are to act in re~pect to the northern tenant-right, DOT indeed with respect to 
compensation under the 3rd section, are at all settled. The consequence is, that 
not only is there a considerable amount of want of confidence felt in the tribunal 
with regard to the administration of the Land Act, but that will necessarily 
extend itself to the other portion.of our jurisdiction. And I agree with Mr. 
Lefroy that there were nb courts in which the country people felt more con-
fidence than in our courts before the intoduction of this J ..and Act to it. There 
are two reasons for it; first, the Irish people hdve very great confidence in the 
independence of a practising barrister. They hear him contend with the 
judges in pursuance of his practice. He!s removed from all local influence, 
because he leaves the county the moment his court is over, and his knowledge 
is kept fresh hy his practice. I consider that to be a very great advantage 
indeed in the administration of the law in Ireland, that we are enabled to 
retain our practice and to hold the~e courts. -

336. With regard to appeals: do you consider that satisfactory? 
Exceeding unsatisfactory; not that I mean in any possible way to disparage 

the Irish judges. Far from it, but everybody who has attended an Irish assize 
knows that the appeals are hurried over verY.fa.pidly. The judges are com
pelled to hurry them over. Rather a short time is allowed for the assizes, and . 
the cases are not argued either at that length, or with that care which they 
deserve, and the decisions are rapid. Then I think it exceedingly unsatisfactory 
that the ultimate appeal should be left to the discretion of the judges. That is 
the general opinion I know amongst the body. 

337. Do you think it is desirable that a judicial tribunal should be established 
instead of the Civil Bill Act for the decision of these cases in the first 
instance? 

I do. 
338. And then that there should bf' an appeal at once from them to the 

Land Court l • 
Certainly. 
339. Lord Brodrick.] Do you happen to have heard of a case of Jephson ~. 

Cayler, tried in 1871, before Chief Baron Pigott, which has been a great deal 
discussed at the Irish bar. The Chief Baron reserved judgment in that case; 
I do not know whether judgment has been delivered yet? 

It is a very common thing for the Chief Baron to reserve judgment . 

.140 • You would scarcely think it right that these cases, when they go to a 
court of appeal, should remain without judgment being delivered 15 months 
after the cas(' has been tried? . 

I had pretty much at the same time a similar case to Mr. Lefroy's before 
me; and without communicating with Mr. Lefroy, I had the good fortune to 
decide it in the same way that he did. That case came on appeal before the 
Chief Baron. He, however, went into evidence. He is a most conscientious and 
admirable lawyer, but he did go into evidence as to the value of the improve
ments, and he has not given his decision upon the appeal yet. 

341• Lord .Meredyth.1 Have the decisions of the different chairmen in your 
opinion bee~ very conflicting r. -

Less conflicting than could reasonably be expected considering the difficulty of 
the Act, and the utter absence of all legal principle in it to guide us~ arising 
very muc.h f!om the studied absencr. 9f all technical language. 

342. Earl of Belmore.1 rn the event of a new primary court being constituted 
and there being only one appeal to a Court for Land Cases Reserved, would yo~ 
allow an appeal upon matters of fact, as well as matters of law? . 

(136.) F I should. 
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I should. I do ~ot think an appeal would be satisfactory under this Land 
Act, which did not include matters of fact, because the most important question 
in the Act i$ the amount decreed. That depends altogether on matters of 
fact, and what I should propose (I have c~nsidered the subject) for the consti-
tution of a satisfactory court of first instance, would be a selection of three or 
four of the most eminent practising barristers, say four of them, and a5sign a 
province to each of them. They'should certainly be practising barristers, and 
at the very top of their profession, and as little as possible connected with 
poLitics; an appeal, in my opi~ion, should lie from them to the present court of 
ultimate appeal. ,I do not thmk there would be the difficulty that my friend 
Mr. Lefroy suggested to you about sending matters of fact to the court of 
appeal. What I should propose would ?e that the judge upon an appeal should 
state a case; in short, my Lord, that It should be managed somethinO' like a 
motion for a new trial, where ,a verdict is against the weight of evidenc~. The 
judge in that case always states the evidence, and he always states it with the 
utmost accuracy and fairness. Then the court of appeal could give a very 
satisfactory decision upon the case as stated by the judge. 

343. Lord Kildare.] Should you propose that they should sit singly or to
gether? 

I propose that they should sit singly, and they would have quite enough to 
do sitting in that way. Our land sessions are held four times a year; there 
are 33 chairmen, and on an average I should say three towns in each county, 
so that there would be 3UO or 400 sittings for the judges. 

~44. Chairman.] The difficulty of allowing an appeal upon the matters of fact 
is this, that every case depends upon its own circumstances; when the courts 
are applied to for a new trial on the gro~d of the verdict being against the 
weight of evidence, they almost invariably say it is quite sufficient for the jury 
to come to their condusion; we will not disturb their finding. 'When, however, 
it is manifestly against the evidence, they grant a new trial; supposing a new 
tribunal to be constituted, it might fairly be left' to them to decide questions of 
fact finally upon that ground? 

Exactly. 

345. As at present, of course, with the conflicting views of the judge of the 
Civil Bill Court, it is 'very desirable indeed that there should be some check put 
upon any extreme compensation they may be disposed to give, with regard to 

, the number of years' purchase, and so on, otherwise it would not be desirable 
that there should be proper tribunals sitting originally, and that there should 
be any appe,al upon questions of fact? ' 

I -Your Lordships must see after all, the most important questions which come 
before us are really questions of fact. IIi the first place, under the Ulster tenant 
clause, we must ascertain, as a matter of fact, what the particulaf usage is to 
which the holding is ,subject ; that is a matter of fact depending on the evidence. 
Then, again, we must see how far the general usage claillled by the tenant is 
modified by usages attached to it by the landlord, also a matter of fact. Then, 
again, the most important question of all' is, what we are to give for the u~age 
when we find that it exists; and unless there was an _appeal as to the amount 
given by us, an appeal would be worth very little. 

346. There may be a peculiarity with regard to questions of fact arising in 
these cases, which may render them exceptional, and you think there ought to 
be an appeal against the decision? 

Yes. 

34;. Marquess of 'salisbury.] Have you not relied very much upon the 
evidence of experts? 

Of course we have, as to the value of improvements. 

348. Do you think that one person, when that person is probably wholly 
ignorant of the.subject-matter of the dispute, is sufficient to decide between the 
opinion of conflicting experts? . 

Well, I think a lawyer accustomed to weig~ ende~e oug~t to be, a~ 3;11 events 
with an appeal from him. The value of haVIng a lawyer IS, that he IS accus
tomed to these experts, and he does not place implicit reliance upon them. 

349. I 



ON LANDLORD AND TENANT (IRELAND) ACT, 1870. 43. 

349. I suppose you p.lways have them of exactly opposite opinions on the two 
sides? 

. Invariably. 

350. L01'd Steward.] Do you propose that these banisters should leave their 
practice? 

It would be impossible for them to continue their practice. I should propose 
that they be handsomely remunerated, and taken from the leading ranks, the 
principal members of the bar, and that the Irish custom of appointing a man 
for political services ought not to apply. 

351. Marquess of Salishury.) You would not have them Members of Parlia
ment? 

Certainly not. 
I 

35~. Earl of Kimberley.] Do I understand you to say that there is dissatisfac. 
tion with the decision of the chairman at present? 

Well, where one party is satisfied, the other is always dissatisfied; but I think 
the public generally are losing confidence in the decisions of the chairman, on 
account of their great number, and the difficulty they find in interpreting this 
Act. 

35:i. On account of the great number of the chairmen; is that your reason? 
I think that is the main reason, th~ great number and the various views 

which n~cessarily must occur. 

354. The first ground upon which the public are dissatisfied is their great 
number; and the second ground is that they have shown differences of opinion? 

Yes, of course. 

3.55. Have these differences of opinion been numerous? 
I think you will find scarcely two chairmen to agree, for instance, as to the 

rule to be applied with regard to this tenant-right of Ulster. For my own part, 
I do not think the market price of tenant-right, or, as it was formerly called, good
will, is the test I should apply, and my common sense is shocked at the idea of 
twice the value of the fee simple being given for the yearly tenants' interest in 
the land. I should not apply that test at all. 

356. To what do you think these differences of opinion, which have thus far 
been manifested, are ascribable? 

To the great difficulty of the Act, and of the subject it deals,with. 

357. Then if the differences of opinion are ascribaole in your opinion to that, 
why do you anticipate that there should be less difference of opinion under th~ 
new system that you propose? 

Because I should substitute four judges for the 33, and those judges men of 
the very highest eminence at the bar, and I should expect a much greater 
chance of unanimity, or something approaching to it, amongst four, than I 
should amongst 33. • 

358. I understand your view to be that differences of opinion being likely to 
arise under the Act, it is desirable to reduce the chance of such differences much 
lower, by having a smaller number of judges, and judges of a higher class? 

That iiI what occurs to me. 

3.59. Chairman.] Four judges sitting together and deciding? 
No, that was not my view; I mentioned. the number of four because there 

happened. to be four provinces in the country, and I should think that one for 
each of the character I mention would be sufficient, with a right of appeal in every 
case from that judge to. so high a court as the present Court for Land Appeals ; 
that would be a guarantee to the public, both that the decisions would be 
satisfactory and correct. 

360. What do you mean by four judges of this kind sitting separately, when 
you can have them all four sitting together, and deciding as a tribunal these 
questions of importance? 

I think there would be too much business for them to do, if they have to hear 
every case that we 33 chairmen hear, but that is a question of detail altogether; 
I mentioned. the number four, but a less number might suffice. 

(136.) F 2 361. Lord 
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lIr. J. Hamiltotl. 361. Lord Somerhill.] Have you a great many cases in Sligo? 
J4th June 187i. I have not. The relations between landlord and tenant in the county of Sligo 

are exceedingly satisfactory. The Sligo landlords are resident, and they take 
a very active interest in the management 9f their property. Their lands are let 
moderately, and, except at elections, when perhaps a powerful stimulant may be 
applied to the tenant, the relations are exceedingly satisfactory. The landlords 
are liberal, and I must say the tenants are fair enough in their demands. 

362. Earl of Kimberley.] Then I understand you to propose that from the 
Court of First Instance thus constituted there should be an appeal in all cases to 
the Court of Land Cases Reserved ? 

Yes, on a case state<i by the judge. 
363. That it should not be in the discretion of a judge in the first instance to 

\ allow an appeal, but that an appeal should be claimable as a matter of right by 
either party? 

I should recommend that, because the superior judges have already differed, 
and differed in most important matters upon appeal; and in two cases, in which 
two very eminent judges differed, one of them refused an appeal. 

364. It has been said that that would cause very great hardship to the poorer 
litigant, that is to say, to the tenants; do you think that would be the case? 

The only hardship it would impose upon him would be the expense to which 
he would be put by a second appeal. I should try to obviate that by rendering 
it unnecessary to have the witnesses examined before the court of appeal, by 
compelling the judge to state a case; I think that would be a sufficie~tly satis
factory appeal. 

365. Would you by statute prohibit by the Court of Land Cases Reserved 
from taking any further evi,dence, or would you allow them a discretion to 
do so? 

I did not consider that before; perhaps it would be better to give the Court a 
discretion, because I am sure it would be very wisely and sparingly exercised. 

366. The point is very important, because it is obvious if further evidence is 
to be taken, witnesses must be sent up to Dublin for the purpose, nnd then the 
objection that it would place the poorer litigant at a great disadvantage would 
arise. On the other hand, no doubt if no fresh evidence were to be taken, but 
the judges were to state their opinion upon the evidence already taken, and the 
case sent up by the Court of First Instance, that would I!leet, to a great extent, 
my objection? . 

If there was a second trial, and the witnesses were sent up to Dublin, of course 
it would be a hardship on the poorer litigants. 

36j. 'Vould it not be a serious hardship, amounting, practically, to a denial 
of justice, in many cases? 

It would be a very serious hardship. My desire would be to give him such' 
a court of appeal as would command the respect of the country "ith as little 
expense as possible. 

368. You admit that there is a great difficulty; that on the one hand every
body would desire to secure the best possible court of appeal and uniformity 
of decision; but, on the other hand, every one would also desire that for 
the sake of uniformity of decision, there should not be a practical denial of 
justice? 

I have no doubt the object of the framers of the Act was what your Lord-· 
ship states. 

369. Lord Somerliill.] The county of Sligo is a populous county? 
It is. 
3io. Chairman.] If a special case is stated, the Court to which the case is 

sent always take the facts as stated in the case, and never asks for further evi
dence. If the case is not fully stated, then they would remit to the party who 
states the case; so it is with other appellate tribunals; but it is a power that is 
very rarely exercised ? 

That is exactly what I should expect. I think the tenant and the landlord 
should come prepared with the entire of. their evidence in the first in~tance, ~ 
if that were taken carefully by the Judge, there would be no difficulty m 
presenting it in a perfectly satisfactory shape to tbe court of appeal, and I 

bhould 
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should say it would be in very rare instances that additional evidence would be 
required. 

371. Viscount Lifford.] That would lead. to additional expense ? 
I should think so. 

372. Lord Steward.] H the judges sit singly, would there not be the same 
danger of diversity of decision as there is at present among the 33 chairmen t 

Not by any means the same danger. 

373. It would be 33 to four? 
That would be about the difference. You could not secure a perfect unifor

mity; but when I mention the number four, there is nothing magical in that 
number; it is a mere question of detail. Your Lordships might think two or 
three may be sufficient. 

374. Would it not be better if they were all three to sit together? 
I think there would be a difficulty in their doing the amount of work. 

375. Are you aware that in a great many of the counties in Ireland, no cases 
at all under the Land Act have arisen? 

I believe there are counties in which no cases have arisen; but you must con
sider this, that we have had exceptionally good years for a series of probably 
seven years in Ireland, and the farmers are exceedingly well off. I have it from 
bank managers that they have large sums of money in the banks on deposit 
receipts, and there is hardly any necessity to eject for non-payment of rent; but 
if an unfa.vourable series of years came, then, when ejectments were brought, 
we should have, I fancy, a very considerable increase of business. 

376. Chairman.] What is the number of cases that you have decided? 
In 1871 there were 13 cases. 

377. Can you tell me how many days you sat to dispose of those cases? 
I could not tell your Lordship quite accurately. That would scarcely convey 

to your Lordship a fair idea of the labour or the difficulty of the case. I will 
tell your Lordship how some of the most important cases were disposed of. 
There was one case in which a very respectable tenant claimed against Colonel 
Cooper a sum of'about 1,000 l., and he claimed 246l. as a set-off. The schedule 
contained a great number of items, a~ what I did in the first instance was to 
dispose of the legal question, that is, to decide what items were admissible and 
what items were not admissible, and having settled some rather difficult ques
tions of law by the assistance of two very able members of -the Bar, we then 
came to the question of value, and I was informed that if I adjourned the Court 
for a short time it was very likely the landlord and tenant would agree, and so 
I was saved all the trouble and the long delay which would otherwise have taken 
place in measuring the value of improvements, and that sort of thing, and 
they settled the case for a sum of 246/. The same thing occurred in another 
case. 

'378. It is very important that we should ascertain the number of days that 
the judges of the several appeal courts sit on the question, in order to determine 
whether such a standing tribunal as we suggested would be able to dispose of all 
the business likely to come before them? 

It is j and I believe the clerks of the peace have been directed to furnish these 
returns. 

379. Lord Steward.] Would it not be your opinion that after a certain number 
of authoritative decisions have been given, much fewer cases with respect to the 
legal construction of the Act would arise ? 

Certainly, 

380. And the labour of the court would diminish.to that extent? 
To a certain extent; but the important question after all is the amount of 

money; and that of course would in each case depend upon its own circum
stances. 

381. Chairman.] Did I understand you that there h~ been a return ordered. 
in the House of Commons of the number of days used in trying these cases ? 

That is so. 

(136.) 1'3 382. Lord 
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382. Lord Somerhill.] You consider, practically, the Bill would ha,e little 
effect on Sligo;. has it affected at all the relations between landlord and tenant 
generally? 

No; I think not in Sligo. 
383. Has it had any effect upon emigration: 

. I think it would rather ha:,"e a tendency to encourage emigration than other
WIse, the fact of ~ man gettmg as compensation a sum of money to enable him 
to go off to AmerIca. 

384. A good number have gone since the Act ha~ been passed and pub-
lished? 

I have not had my attention called to that subject. 

385. The value of the land and the value of the fann has risen ~ 
I think so. 

'386. You probably observe that it is the fact that the landlord cannot put 
this Act in motion in any way except by ejectment? 

Certainly not. 

387. He has no other way of coming upon a tenant for dilapidations under 
this Act? 

No. 

388. Then you are aware probably of the public discussion that went on under 
this Act, and that a certain number of persons qualified it as being ,ery likely 
to stop emigration, and to what they called, root the people in the soil.; you may 
have heard of thttt phrase? 

I have . 

. 389. You do not think it has had any effect in that way, if I gathered the 
general purport of your answers rightly? 

I have not directed my attention much to it. 

390. You have not seen the emigration returns for this year? 
I have not; but I have understood, my Lord, that the existence of the Ulster 

custom has increased emigration from Ulster, although Ulster is certainly more 
prosperous as far as the tenants are concerned than the other provinces of the 
country. Still, emigration from Ulster has kept pace with that of the poorest 
provinces in Ireland. I have always understood that, and I believe you will find 
that to be a fact. 

391. Earl of Kimberley.] What is the reason for it? 
The price of his tenant-right enables the tenant to emigrate with his family. 

The Ulster tenant· is more independent in his mind as well as in his circum
stances, in my opinion, than the other tenants throughout the country; he will 
not squat down 01:\ a small portion of land, he would rather emigrate, and generally 
does emigrate to Canada; and by the sale of his tenant-right he has the means of 
going and taking his family with him, whereas in the poorer parts of the country 
one member of the family emigrates first and then sends money to bring another, 
and so they bring them out by instahnents. The Ulster tenant in consequence 
of having this price of his tenant-right can emigrate in a favourable way with 
his family altogether. 

392. Marquess of Salisbury.] The tendency of this Act is to provide a fund 
for the payment of emigrants' passages? 

I think it is. 

393. Lord Lurgan.] The Act has not diminished the good feeling that has 
always existed in Sligo between landlord and tenant? 

It has not. . 

394. Marquess of Salisbury.] You have spoken of this Act as being remarkably 
destitute of technical terms. Does any instance of that occur to your mind? 

Yes, in every section, Imaysay. Take the word "disturbance;" thatisnota 
technical phrase. Weare not told what the disturbance is, whether eviction or 
notice to quit, or any ?ther interference. 

395· It is an undefined tenn ? 
An utterly undefined term. Then there is a very great difficulty in this t!tird 

section; 
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action; there is the use of another phrase which I do not understand: "'Where Mr. J. HamiltOn. 
a tenant is disturbed in his holding by the act of the landlord, he shall be entitled 14th June 187~. 
to such compensation for the loss which the Court shall find to be sustained by 
him, by reason of quitting his holding, to be paid by the landlord as the Court 
may think just." That language appears to me very vague. In the first instance, 
it is laid down by Mr. Butt, in his very able book on this Act, that the loss which 
the Court shall find to be sustained by him by reason of quitting his holding, is 
not the loss of any interest or any right, but that the Court must enter into an 
inquiry which will take into consideration his difficulty in finding another farm, 
whether he is obliged to emigrate. to America, and the thousand and one circum-
stances which he will heap up so as to show the hardship he is put to in leaving 
his holding. 

396. That is, personal wants arising under the disturbance? 
Exactly. Your Lordship will find that throughout the Act, probably occasioned 

by the very nature of th.e subject with which it is dealing; there is an absence of 
that which is a guide to us in all ordinary Acts of Parliament, namely, the use of 
technical language, which every lawyer understands. Th~re is scarcely a technical 
expression in this Act from beginning to end. 

397. That of course tends to encourage that difference of opinion, which is 
further encouraged by the diversity of courts? 

Yes. There are also, I think, as your Lordship has mentioned that subject, 
great doubts whether any of these sections, 8, 9, and 10, and on to 1"6, apply to 
the Ulster landlord, and my own opinion is that they do not. I know we 
differ in opinion about them. I do not think they give the Ulster landlord any 
protection. 

398. Do you coincide with Mr. Lefroy that the word" implied," as applied 
to assent and agreement, is of an injurious v8.0oueness ?.-

I think so, and I will give you an instance of what I mean as to these sections 
not applying to protect the Ulster landlord. There is the 14th section, for 
instance -: Where it is, proved to the Court that the tenant of any holding held 
under a tenancy from year to year existing at the time of the passing of this Act 
is evicted by the landlord by reason of the persistent exercise by such tenant of 
any right not necessary to the due cultivation of his holding, and from which 
such tenant is debarred by express or implied agreement with his landlord, such 
eviction shall not be deemed a disturbance of the tenant by the act of the land
lord." And then it enumerates a number of other things; those things which 
are usually excepted, and reserved to th~ landlord in all well-drawn leases, mines 
and minerals, timber, right of shooting and fishing, and so on. It is enacted, 
if the tenant shall persevere in exercising .these rights, such eviction shall not be 
deemed a disturbance of the tenant by an act of the landlord. If you will con
sider the first section, you will find that the Ulster tenant clahps utterly inde
pendent of disturbance. The Ulster tenant is entitled to tenant-right whether 
he is disturbed by the landlord or whether he quits voluntarily, so that this 
section, which merely enacts that an eviction consequent on acts of this kind 
shall not be deemed a disturbance of the tenant, does not apply in the case of 
the Ulster tenant-right, because the Ulster tenant-right is entirely independent 
of disturbance. 

399. Viscount Lifford.] Do you think any of this (the 18th) clause applies to 
Ulster? . 

I do; part of it. 

400. All but the last part? . 
I think that the words, that in deciding on the question of the right to tenant

right, we have a right to take into consJderation the reasonable or unreasonable 
conduct of the tenant or the landlord, apply. I remember, my Lord, drawing a 
clause when the Bill was passed, which I think would have been fair to both 
landlord and ten:mt with reference to these rights, and that was simply to enact,' 
that in every tenancy from year to year not evidenced by writing there should 
be implied a reservation to the landlord of all those rights which are usually 
reserved in a 21 years'lease. I think that would be fair, when the tenant had 
got such substantial advantages, that there should be at least the same reserva
tion implied in a tenancy from year to year that are always put into a lease.~ 

(136.) F 4 401. Your 
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401. Your family is connected with the county of Donegal? 
Yes. 

402. And you spend a good deal of time there? 
Yes. 

403. The impression you have just stated is one that has been asserted both 
in public prints and by solicitors in the county of Donegal? 

I am aware that it is. 

404. Can you tell me what your experience is of the effect that that has had 
on the relations of landlord and tenant? . 

The very worst possible effect. The tenants now, not content with the enor
mous substantial advantages conferred uI?on them by this Act, insist upon it that 
the landlord has no control of any kmd over his estate. The turbary for 
instance, is an exceedingly important right. The turbary on an estate m;y be 
confined to a particular district. Without turf Donegal would be perfectly 
uninhabitable. The landlord always controlled through the machinery of a 
notice to quit the disturbance of his turbary; and although it might be all 
situated on one farm, lie kept that under his control, so that he might be able 
to give to each tenant on his estate turbary for his holding. The tenants are 
now asserting that, since the passing of this Act, the landlord has no riO'ht what
ever over the turbary; that it forms part of the farm, and that he can~ot inter
fere, just in the same way, with respect to sporting. 

405. Is not the practical effect of that to deprive the greater part of the popu
lation jn populous parts of Donegal of all fuel? 

To a very large extent, of course. 

4 0 6. Lord Greville.] Are you speaking from your own experience as a 
judge? . 

From my own experience as a resident in the county, and from the fact that 
the Liberal newspapers, as they are called, state that such are the rights of the 
tenants, and advise them to assert them. 

407. You do not speak of any case that has been tried before the courts? 
No. 

408. Earl of KimberlliV.] You merely base these opinions of yours on what 
you have seen in the Liberal.newspapers ? 

And what I know to be the fact as being a native of the county. 

409. You mentioned the Liberal newspaper.s; do you groUnd your views upon 
what they haye stated? 

I say that, as a matter of fact, the Liberal newspapers advise the tenants that 
they have these rights, and they advise them to exercise them, and I know the 
tenants have, in more than one instance, informed the landlords that they would 
exercise them. 

410. Lord Somerhill.] With regard to shooting? 
Yes. 

411. And shooting that had been let for a considerable sum? 
Yes; a gentleman I know very well has been in the habit of letting his moun

tains, with the assent and concurrence, of course, of his tenants, who had always 
acted to some extent in preserving the game. They have now informed him that 
they will not allow his lessee to fire a shot, but that as he is a good sort of fellow 
he may go and have a day's shooting himself sometimes. 

412. Earl of Kimberley.] Before the Act passed, what steps could the owner 
of that property take to enforce his right of shooting, on the assumption that he 
had no agreement with them to reserve the game? 

He would have simply served every 'one of them with notice to quit, and that 
, would at once have established his right. 

413. If he had served them with notice to quit, would they not have been en
titled by the custom of the country to their right under the Ulster tenant
right? 

I should say a landlord in that case would not at all concede any such custom. 
He would be very wrong if he did. 

414. You 
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414. You think that under the former practice, supposing the landlord had Mr . .T. HanlilJon. 
not resen"ed the right of game, and the tenant declined to allow him to exercise 
it, and the Ulster tenant-right prevailed in the county, it would have been wrong 14tJdune-~872~ 
on the landlord to have allowed them to sell their farms in the usual way, and 
they would have been evicted without any such compensation? 

I am sure they would, and I should say very justly, because it was as much an 
incident of the tenancy that the landlord should reserve the right of shooting as 
that the. tenant should obtain the right to sell the tenant-right. 

415. Practically. if' that had bee~ done, would that have caused any irritation 
'in that part of the country 1 -
. I will not answer for that, my Lord, but it appears to me to be so obviously 
just. 

416. I do not ask your opinion whether it is just, but whether such a proceed
ing would 'have caused any irritation in that part of the country? 

It is very difficult to say what would not cause irritation in Ireland: 

417. Do you think that there are many Ulster landlords that would have 
done it? 

I do. I do not know an Ulster landlord that would not have done it. 

418. Do I understand you to .say you do not know an Ulster landlord, who not 
having taken care to reserve his right of shooting if he had been compelled to 
enforce that right by eviction, would not have deprived all his tenants of all the 
money they might have paid to come into their holdings? 

It was quite a matter within his power. I think he would not have allowed 
the tenants who acted in that manner, the indulgence of selling their tenant
right, I speak of parol tenancies from year to year. 

419. In doing so, he would have acted according to the custom of the 
country? 

I never knew an instance in which a tenant did so. He always conceded the 
right of the landlord. . 

420. Marquess of Salisbury.] A tenant never would have dreamed that he 
had the power? , 

He would not until this Act passed. The tenant from year to year, under a 
parol contract, had the power of excluding everybody from putting his foot on 
~he land if he thought proper, but he never did it to his landlord. 

421'. And, excluding his landlord too? 
Certainly as a trespasser if he came there against hili will. 

422. Earl of Kimberley.] You mean as regards game? 
Yes. . ' 

423. If the right of shooting was not reserved, then the tenant would have 
that right which could exclude the landlord or any other person ~ 

Clearly. 

424. Lord Somcrhill.] Supposing a tenant to have been in possession and to 
have always recognised the landlord's right and practice of shooting. If that 
tenant suffered the landlord to have a sporting trespass, would you have given 
judgment against the landlord where he had practised that right for a large 
number of years? , 

Do you mean to say since the passing of this Act, or before ? 

425. B~fore? 
Oh no; I would not. 

426. Therefore the landlord practically, where the right had come down to 
him and been established by long custom, would recognise that as a custom, and 
that would bar the tenant from setting up a new right to stop the landlord? 

I never knew an instance of that kind. 

427. Viscount Lffford.] -Has it come to yow: knowledge, that in Donegal, 
tenants have actually prohibited the lessee of the landlord from fishing on their 
lands? ., 

I think in the case of .~Ir. Stil~ they threatened to do it. 

(136.) G 428. Did 
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428. Did you ever hear of a, case of Mr. Murray Stuart? 
I have heard of the case. 

429. Forbidding the lessee «if the landlord to walk along the side of the 
salmon river? 

I have heard that, and I have also heard that the tenants hale tunH'd the 
gamekeeper of the Marquis of Conyngham off the mountains. 

430. You heard Mr. Johnston's evidence, that there were not any important 
differences of opinion amongst the chairmen; is that your opinion; 

I, think there must be important difference~, but what I understood Mr. John
ston to say was, that the conflicting decisions were very few. 

431. You have heard of the curious case of Lord Leitrim, in which 41 years' 
purchase was given? 

Yes. 

432. 'Will you tell us what effect you suppose such decisions, or even to a 
much less amount, will have upqn entails and settlements? 

It will very materially interfere with the value of the thing entailed. • I think 
there is a great conflict of opinion as to the measure of compensation with 
respect to tenant-right.' I know there are a great many chairmen who say they 
would not, by any means, give what the tenant could get in market overt, and 
the reason they assign is this: the inordinate value of tenant-right arises very 
much from the fact that the Irish tenant has no other mode of investment for 
his money, apd if he had 200 1. or 300 l., he would almost rather keep it in an 
old stocking than invest it in any other way than the purchase of tenant-right; 
accordingly he does not care what price he gives, as otherwise his money is 
lying idle. 

433. What would the effect be in Donegal of tenant-right selling at 20 
years' purchase or 40 years' purchase? 

It must tlecrease the value of the landlords' interest enormously. 

434. If the life owner of an entailed esta~e has any ill-will against his heir, he 
can take away from him almost his entire property by recognising tenant-right 
to,the amount of 20,30, or 40 years' purchase? 

I suppose that would be the necessary result. 

435. Earl of Belmore.] You understand what is meant by" squaring farms r" 
Certainly. 

436. Is not it usually the case when a landlord wishes to square farms on his 
estate, that he serves his tenants with notices to quit with a view of altering the 
poundaries, and, of replacing the tenants in possession of the farms? 

Yes, he has no other machinery; and I have known instances which have come 
before myself, in which one obstinate, ill-conditioned tenant has prevented the 
wishes of' all the rest of the tenantry from being carried out by refusing to con
cur in the general scheme. 

437. Would not the effect of the working of this new land law be to very 
much discourage landlords from squaring the farms? 

Of course it will, because it may bring upon a landlord claims to an enormous 
amount from a whole district. 

438. Lord Lurgan.] Is turbary in Donegal subjected to tenant-right '? 
Practically, the landlord always retained control over the turbary, first 

to, prevent its being exhausted, to prevent the tenant selling it instead of 
merely retaining as much as he wanted for his own use, and secondly, with 
the object of distributing it fairly amongst all the tenants of a district, and 
therefore practically there was no tenant-right in turbary. 

439. That is practically the case, I believe, in most of the counties in 
Ulster where tenant-right is acknowledged, that there is no tenant-right in 
turbary? 
. That is my impression. 

440. Lord- Grevitle.] You say it is in the power of a landlord, by recog
nising usages as in Ulster, so to damage his entailed estate as to reduce it 
considerably in value for his heirs; are you aware of the difference in price of 

estates 
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estates in districts where the tenant-right prevails, and where it does not prevail; Mr. J. HllfIIilto". 
and do you consider that th:e property fetches more where the tenant-right does th J--187~ 
not prevail than where it does prevail? )4 u.ne • 

I cannot give yo~ Lordship any very accurate information on that.subject, 
but I think it is obvious that if a landlord is subjected to such claims as are 
made for the Ulster tenant-right, it must materially decrease the value of his 

. share of the property. 

441. Is it your opinion that property in Ulster fetches less in t,he market than 
property in the other three provinces of Ireland? 

I think not. There are other circumstances which maintain the value of 
property in Ulster. Ulster is a very wealthy province; there are very wealthy 
manfacturers and merchants who are always anxious to get land. There are 
always purchasers for land in Ulster, and the very peaceable character of the 
province is another very great inducement to a capitalist to invest in it. 

442. Which may be attributable to the existence of tenant-right r 
I think the existence of tenant-right very much contributes to the peace of 

Ulster, Ilnd I, for one, would never think of taking it away, nor of trenching on 
it to any great degree; but I should keep it within reasonable bounds. 

443. Lord Chflrlemont.] Are you able to give an opinion that since the pass
ing of this Act the value of land in Ulster has increased or decrea,Sed; is it your 
opinion that estates now would fetch as much as they did before the passing of 
that Act? 

1 do not think they would; I know I should not give as much. 

444. Lord Steward.] Do you know Qf any sales since the passing of this Act? 
I think not. 

445. Lord Charlemont.] None have been sold; no one will buy them? 
I do not know. 

446. Lord Lurgan.] Have you heard of a sale in Londonderry on Lord 
Waterford's estates? 

Yes, of course ;' everybody has heard of that . . 
447. That is a sale where the property sold well ? 
I believe it did. 

448. Are you aware who bought that property principally? 
I am not; I believe a number of the tenants. 

449. Earl of Kimherley.] Upon what do you base your opinion, that land has . 
fallen in value in Ulster since the passing of this Act? 

I am basing it upon my own view of what must be the necessary consequepce 
of giving the tenants such an enormous interest by law, which was formerly 
subject to the control of the landlord, but which is now 1I0t subject to his 
control. 

450. You are merely giving us your own opinion of what you think ought to 
happen, rather than any statement based upon what has happened ? 

Certainly, because I do not know of any properties that have been sold since 
the passing of the Act? 

451. Practically, your evidence merely amounts to your opinion? 
That is all. Your Lordship (Viscount Lifford) asked me something about dif

ferences qf opinion; I think there is a very great difference of opinion indeed as 
to whether tenant-right legally exists upon the expiry of a lease. 

453. Viscount Lijford.] And great difference as to whether the 8th, 9th, lOth, 
and 14th sections apply to Ulster? 

There is. 

453. Lord Brodrid"] There seems to have been a 'considerable number of 
what I may call attorneys' actions brought in the courts; I mean actions in which 
large claims for compensation have been made, which have been reduced to a 
frac~on or disallowed altogether by the judges; does your experience lead you 
to think that practice prevails extensively? 

It does prevail extensively, but I am not surprised that the claims should be 
large until the principles which govern the Act are settled, because a tenant can 
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hardly be expected to know·whether or not a particular ite~ of his claim is 
allowable in point of law, and he makes, of course, every posslble claim he can~ 
taking his chance that some of them are legal and some not: and that would 
account to some extent for the inordina~e number of the claiIJls. I do not think 
that is a matter for much surprise under the working of a new Act. . 

454. Lord Silchester.] Are you aware of any case in which a tenant emigrat-
ing claims to retain his holding in Ireland? ' 

I am not aware of any case of that sort. 

455. Does it occur frequently within your knowledge that th~ chairmen act 
by deputy? 

Very infrequently, and for this reason, that the chairman who acts by deputy 
is obliged to pay his deputy at the rate of from eight to ten guineas a day, and 
the deputy is sometimes very slow. However, there have been some instances. 
I know of three instances at the last sessions, I think, arising from illness. 

456. Is there ~ny rule as to how long a chairman may be absent from such 
duty, either from illness or any other cause? 

I think not. . 

457. Do you know a case in which a chairman has resigned in consequencE" 
of incompetency, either from ill health, or any other reason? 

I have heard of a resignation the other day; I think it was the chairman of 
Clare. My predecessor also resigned. 

The Witness is ordered to withdraw. 

[Adjourned to Tuesday next, at Eleven o'clock. 
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LORDS PRESENT: 

Ma~ques8 of SALISBURY. 
Earl of PORTSMOUTH. 
Earl of BANDON. 
Earl of KIMBERLEY. 
Earl of DAR TREY. 
Viscount LIFFORD. 
Lord STEWARD. 
Lord DIGBY. 
Lord BRODRICK. 
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Lord LURGAN. 
Lord CHELMSFORD. 
Lord MEREDYTH. 
Lord GREVILL E. 
Lord KILDARE. 

THE LORD CHELMSFORD, IN THE CHAIR. 

MR. WILLIAM BENCE JONES, is called in; and Examinrd, as follows: 

53 . 

458. Chairman.] Yov are, as I perfectly well know, a Barrister, and yeu 1\Ir. W. 
used to go the Home Circuit? ' Bence hnes. 

r used to go the Home Circuit and the Hertford and Chelmsford Sessions? 18th June 187~ 

459. You have been for a very considerable time resident in Ireland, have 
you not? 

Yes, for the last 30 yrars; since I left the Home Circuit. 

460. Have you, during thartime, attended the Quarter Sessions? 
Regularly, whenever I have been in Ireland, which I am for nine months in 

the year. 

461. Has your attention been called to the working of the Land Act? 
Yes, it has been fully before me, both while it was in Parliament and since; 

I am intimately acquainted with it. 
462. Would you be kind enough to give the Committee your opinion as to 

the workiqg of that Act, having reference to the courts which are established 
for decidmg cases arising under it ? 

From the very first I have been of op,inion that the courts were not fit 
courts for deciding questions of such great importance. The jurisdiction of 
the court is limited in Civil Bill cases of contract between man and man to an 
amount not exceeding 40 I., but as against the landlord it is absolutely unlimited. 
And instances are known of a claim having been put in for 8,000 I., and, I believe, 
a decree has actually been gi.ven for 1,400 I. by a court which, as between man 
and man, as I say, can only settle a question of 40 1. That always appeared 
to me to be a very grievous anomaly; and when the Bill was in the House of 
Commons I urged it as strongly as I could upon everyone with whom I had 
influence, and I {'rinted a paper which I circulated largely amongst MembE'rs, 
pointing out that the court was the worst part of the whole Bill. To make 
it still worse we have n9 efficient Court of Appeal whatever. We have no 
security for unifo:nnity of dech:ion independently of the revision of erroneous 
d~cisions. In fact the power of the chairman under the Act is very much 
more in the nature of a legislative power than of a mere power of decision by a 
judge and in cases where the chairman is changed, which not unfrequently hap
pens from promotion and death, and so on, positively when a new chair~an is 
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appointed it is like comiug under a new law. I speak feelingly about that, 
because in the West Ridmg of Cork, with which I am connectt:d. our ch"ir
man has just been promoted, No one could have taken greater pains than he 
did conscientiously to decide the qnestions .which came before him, but a totally 
unknown and untried barrister who was never heard of before is appointed in 
his place. Before, under the old chairman, we got a sort of approach to a iair 
system. Though I cannot say that I thought his decisions by any means always 
right, yet they were moderate,. and" e got to know, in a deU'ree, the law under 
which we were living. We are now entirely at s~a again. n 

463. Has it occurred to you to suggest any remedy for the imperfect con 
stitution of the tribunal according to your judgment? 

It has always seemed to me that the courts under the Lanu Act ollO'lit to be 
,put on just the same footin~ as any other courts; that questions ~f small 
amounts (whatever amount Parliament may think 6t to entrust to the chairman) 
might be equally settled in land cases by chairmf'n of the counties; but that 
in la.rger questions there should be an efficient court to which we could re'lort 
-in the first instance, just as in larger cases between man and man in matters of 
,contract, we re~ort at once to the superior courts. 

404. You suggest a court of primary jurisdiction for cases of importance? 
What I suggest, and what I at one time hoped, \\ ould have been bruught 

'before the House of Commons by your Lordship's friend, Mr. Russell Gurney, 
was that in all cases beyond the amount that the chairman might settle in 
ordinary cases, we should have the right of going to the superior courts, as a 
matter of course, if we pleased. When both parties are agreed to put the. 
chairman in the position of an arbitrator, let them do so, but let eitber party 
with a large claim made against him be at once at liberty to resort to a supe
rior court, and a better constituted superior court than we have now. This court 
to be also the ccurt of appeal from the chairmen of sessions in smaller cas(>s 

tried before them. 

465. When you say that you would have recourse to II superior court, in 
the first instance, what sort of court does it occur to you to suggest? 

It has 'always seemed to me that questions of this kmd involve so much more 
of farming and agricultural knowledge than other question do, that you 
want a special court, probably a branch of the Landed Estates Court, which 
should hold sessions of appeal and sessions of first instance for large cases periodi
cally throughout the country. 

406. Lord LiiJord.] Do you mean the Landed Estates Court, or the Court 
of Land Cases J{eserved ? 

I meant the Landed Estates Court. The Landed Estates Court already, under 
the Land Act, bas to lend money to tenants and others, which involves questions 
of value, and it has to regbter improvements. Many questions come before 
the Estates Court in its ordinary duties, as the value of estates, the rights and 
interests of the tenants on estates sold, which involve much practical knowledge 
of land. There are officers of the court, analogous to the masters of other courts, 
to whom many minor details, as value of buildings, &c., could be referred. The 
judges have often to, consult surl'eyors and land valuers, and know in a measure 
who to trust. In some cases of dispute j they might send down such a person 
to report ,at no serious cost. There would be no fear uf a judge of the Landed 
Estates Court giving nearly the value of the fee simple as compensation for un
exhausted manure, or more than double the cost of draining, as chairmen have 
dOlle. His general knowledge of land will guide him better than that. I thought 
that two judges might be appointed in connection with the Landed Estates Court 
for settling questions Of'thlS kind, who were not only above suspicion, but who 
might be chosen in some degree for knowled3e of the suLject. 1\1any of those 
cases are !Jure questions of farming; and neither judge, nor counsel, nor any per
son concerned really know anything about it, except the witnesses who give evi
dence. In a case last spring twelvemonth, in an appeal before the Lord Chief Baron 
(who, as I dare say, your Lordships know, is one of the most conscientious and 
painstaking judges in Ireland), I was examined as a skilled witness upon a 
question of unexhausted manures, which is one of the most difficult and most 
frequent questions which we have. In point of fact, in our district the chair
man told me once that out of 17 cases at one sessions 14 turned on the qu('stion 
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of unexhausted manures. The Lord Chief Baron took the greatest possible Mr. W. 
pains; all the leaders of the circuit were employed on both sidell, but I can Bence J07lU. 

safely say that neither judge nor counsel had a single idea of the principles 18th June '1871. 
upon which the question was to be decided. I had an oPEortllnity of speaking 
to one of the counsel. afterwards, on the side on which I was called, and they were 
absolutt·ly in the dark. It was a question of farming, with which scientific Eng-
lish farmers would be tamilar. 

467. Chairman.] I apprehend that where it was an agricultural question, the 
judges, whoever they might be, would receive the eridence of skilled witnesses, 
and they must act according to tbe information that they receive? 

J t always set'med to me that t~e judges selected for this court of appeal 
might be selected with some reference to the knowledge rt'quired under the 
Land Act. Their principal or entire business would be deciding questions under 
the Land Act, and I would have some reference, in selecting them, to their know
ledge of the subject. They might also inform themselv~s of all questions of 
knowledge of land upon which many of us have informed ourselves, on questions 
upon which authtntic information can be got, and the judge whose principal 
business it was to decide such questions would inform himself, so that with an 
efficient court of appeal of this sort we should get something like uniformity of 
decision among the chairmen. 

468. Then you would ha\"e an appeal from that court which you hdve sup-' 
posed to be existing as a court of primal'y jurisdiction to the Court of Land 
Cases Reserved? 

Possibly with some modifications of that Court of Land Cases Reserved. The 
Court of Land Cases Reserved, as it stands now, decides purely upon questiOns of 
law; it does not go at all into those mixed questions of law and fact. such as 
these really are. There are many questions as to the interpr~tation of the Act, 
as to what is meant, for instance, by those words, "unexhausted manures"; 
that are a mixed question of law and fact. 

469. Supposing that you have a court established as a ccurt of primary juris
diction, with the skilled knowledge which you suggest, would you in that case 
ha,'e an appeal upon ques,tions of fact to the Court of Land Cases Reserved? 

I do not at all see why the appeal. should not be just as it is in Court of 
Chancery, and other of our courts, in matters of contract between man and 
man. 'Yhatel'er powers of appeal there are in the one case' I think there 
ought to be in the other. I think thdt this limitation of the appeal to mere 
questions of law in the way in which it has been limited in the Land Act is not 
right and fair. 

470. YOll are aware that upon questions 'of fact, that in courts of common 
law generally there is no appeaJ ? 

No, there is not, but that is because the jury decides facts. 
471'. Supposing that your judges of primary jurisdiction had the skill- whicq 

you suggest,- is it not possible that the Court of Land Cases Reserved might 
not have that skill, and might be incomp~tent to deal with the question of fact? 

I said that I thought the Court of Land Cases Reserved would require 
modification in a degree, and I do think that it requires modification, so as, 
as far as possible, to get judges on it to know something of the subject. I 
think also that it would be far better if our chairmen were more assimilated to 
English ·county courf judges. I think the position in which they are in 
Ireland is anything but a satisfactory one. ,A.. man may be acting as judge of a 
court to-day, and the attorney who is pleading before him may be the very man 
who gives him business in cO,urt in Dublin the next week. He may give 
a decision as judge to-day, and next week may be arguing against his own 
decision in the superior court in Dublin. That is clearly undesirable. Then we 
do not want anything like the number of chairmen that we have in Ireland. 
I am told that something like 20 instead of 33, if they were put upon the same 
footing as the EI?glish county court judges, would perfectly supply all the wants. 

472. And of course you would prohibit them from practising? 
I think so; I think they should.be paid more largely, and should be prohi

bited from practising. 

4;3. Lord Lifford.] Do I understand ~hat you would still leave the present 
tribunal? . 
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For sm<lil cases approaching to the same amount as that to which the chair
men have jurisdiction in ch'il cases. 

474. But those land cases are unlimited, are they not? 
1 say that "herever the claim exceeds the limit of amount that exists in a 

civil case bet\\ een man and man, there should be the power of going to 
a superior court. I would not depril'e a poor man claimin~ a small amount of 
the right of going to thtl sessions, any more than in an ordinary civil case. 

4i 5. May not such a case as this arise. a landlord goes to the court, 
he suppnses for a certain amount, and he suddenly finds thnt it is 1,400 I. r 

] think that if the claim exceeds the limit, just as in the Civil Bill side of the 
Quarter Sessions COUl't, if the claim exceeds the limit, he should be barred from 
going on in that court, except by consent. . 

476. What limit \\ auld you suggest? 
I would, put whatever limit you chose to put to the Civil Bill cases. 
477. Chairman.] Would you make the limit 401., for instance? 
I think that is too small in Civil Bill cases. It might possibly be 1001., or some

where about that. 1 do not think, that. there is any principle involved in the exact 
amount, but it ought to be a r~asonable limit, such as the County courts here 
would decide. 

478. If there was a claim originally made which was apparently within the 
"jurisdiction of the chairman, and it turned out that it was a l,ll'ger amount 
which was in issue between the parties~ would you withdraw it frum the chair
man and take it to that court which you thmk ought to he established as a 
court of primary jurisdiction? 

That is exactly what happens in Quarter Sessions Court now; Civil Bill cases. 
I would put it exactly' upon the same footing as ordinary Civil Bill cases. The 
decree cannot exceed the limit the chairman is authorised to give. 

479. Lord Brodrick.] J thin~ some such clause was passed in the House of 
Commons, was it not? 

1 am afraid that I cannot carry that in my mind. J know that there was 
something of the kind. There were many efforts made to amend it. 

4Ho. Lord SomerhiU.l As I understand you, the landlord might get his decree 
of ejectment in a case that might be supposed to be 10 I., 20 I., or 30 t., or 40 l. ; 
then the tenant might afterwards come before the court, and if he made a 
claim above a certain sum (say 100 I. or 40 t., or whatever amount you chose to 
fix) he might go to a superior court; is that your suggestion? 

Either party sliould ha\e the right of moving the case at once to a superior 
court, if the claim exceeded the limit the chairman is authorised to give. 
After all the party if) no \I orse off than if there is no appeal. 

481. In a c,ase where the rent was 20 I. for an ejectment, the landlord would 
naturally of course go to the chairman and get his decree if he was entitled to 
it fwm the chairman. Then the tenant making his claim would have access to 
the chairman's court up to a certain sum, but not beyond it? 

'unles~ with the consent of both parties. Leal-e either party to remove the 
case to a superior court if he pleases. That was the suggestion that I made 
when the Bill was in the House of Commons, that either party should have the 
right of gomg to the superior court at once without having the case heard in 
tbe inferior court when the claim exceeded 100 t. But 'we did not propose a 
special court then, as your Lordship knows; there was such difficulty in getting 
any amendments carried that we were obliged to cut them as near to what there 
was a chance of' succeding ~ith as we possibly could. 

482 You mentioned just now a diversity of'opinion from which you appre
hended great mischief, and indeed. I understood you to. think that it hasI arisell 
already. Will you meution to the Committee any particular points which are 
still undecided and upon which you apprehend injury to one party or to the 
other, and great inconvenience from' the diversity and uncertainty of opinion of 
different chairmen? 

There were two cases mentioned to me by a person who is thoroughly up to 
the subje.ct. One was on the point of unexhausted manures. A tenant was 
actually giving 81. per acre for unexhausted manures. Any farmer knows 
that the unexhausted manures on a farm could not be worth more than from 
one-third to one fourth of that when it was first applied, ~hd then there ought 

to 
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to have been a deduction for the crops grown since the manure was applied. 
It was perfectly ludicrous. The fee-simple of a good deal of our land does r.ot go 
above 8 I. an acre. There was another case in "hich the chairman allowed 
2 1.6 d. a perch for making drains, although the fair value of them when new 
would hardly be from one·half to one-third of that, and from that again had to 
be deducted the number of years that the tenant had enjoyed the benefit of those 
drains. Those are points which are entirely in the discretion of the chairman. 
. 483. Is there any difference, that you are aware of, or that you apprehend, 
between the opinion of chairmen as to the consideration to be given to the rent 
which the tenant has hitherto paid, and the amount of profit which he may fairly 
be considered to have gained at the termination of the tenancy? 

No decision of that kind has heen brought under my notice, though it is very 
posiible that there have been such discussions; but the whole thing is so en
tirely vague, that unless you are present in court, and hear the whole case, you 
cannot form a proper opinion upon the decision. It is wholly in the discretion 
of the chairman in almost all those cases, not only as to the amount of compen
sation on eviction to which a tenant is fairly entitled, but also those other indirect 
claims of compensation for buildings, compensation for unexhausted improve
ments of all kinds, and the reclamation of waste lands. What is waste land is a 
most uncertain question. A good deal of land is really waste, because the tenant 
has let it get overgrown with furze. Perhaps the man has himself done it, and 
there is nothing in the world, to prevent hi>! putting in a claim for compen-
sation if he again clears off the furze and brings the land into cultivation. 

484. Lord Steward.] In those cases, where such sums were given as com
pensation for unexhausted manures, is there any appeal? 

Yes; the judge of assize. But my point is, that the decision of the chairman 
was so extreme and absurb that it was a wrong that anyone should have to 
appeal against it. 

485. 'Vere the cases tried before the judge of assize? 
I cannot tell that; I wrote to Dublin for the papers, and my informant has 

not been able toJay his hand upon them. 
486. Did that occur in the coullty of Cork r 
No, I believe that occurred in the county Tipperary; it did n9t come under 

my notice, except through a friend in Dublin, who is very well up in the Act, 
and with whom I have in fact acted. 

4Si. Then it is not within your own personal knowledge? 
No, it is not; I said that at the commencement. 
488. Lord Somerhill.]· Ha,-e you any knowledge of any case in which a tenant 

making a preposterous claim of a large amount, the claim has been either dis
allowed in toto, or in a very large proportion, and in which the tenant has also 
been called upon to pay costs? _ 

I am 110t aware of that; I do not think that the costs in Quarter Sessions 
cases are generally very considerable. It would not make a very large item. 

489. If a man makes a claim of, say, 1,000 I. (and we have been told that such 
cases occur), and if the chairman has decreed that he is to have 100 I., is it 
not hard that the landlord should be obli~ed to pay his own costs? 

It would be \ery unfair anywhere but 10 Ireland, but nobody limits their 
claims on any suhject in Ireland. 

490. When the landlord is condemned to pay the claim, has he to pay the 
costs? 

Yes. Exorbitant claims are very wrong. I have discussed it with a chairman 
myself, and pointed out to him how much mischief was being done in allowing 
exorbitant claims to be brought without showing displeasure by giving costs. 
Such claims make the whole thing a toss-up where the chairman does not 
thoroughly understand the question, it is practically reduced, in a great measure, 
to di\'iding the difference between the parties; and those exorbitant claims are 
put in to try and make the utmost penny in splitting the difference, without 
reference to the evidence" hich may be produced. 

491. Chairman.] Is there not a limit to the power of the chairman to give 
costs? 

Yes; I believe there is, but a chairman might very easily, if he set himself 
to do it, check those absurd claims. A great many claims are utterly ridiculo~s 
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Mr. w. in amount and quite childish; and chairmen ought to discourage them by show-
Be7lce Jones. ing they prejudice the party making them. 

18th June 187~· 492• Every claim for compensation for disturbance ~ust necessarily be, to 
a certain extent, vague anfl indefinite, but if a standing court of primary j uris
diction were established, you would probably think that certain rules and 
principles might be laid down by that court which, without l.Jeing '\"ery precise, 
might, to a general extent, guide future decisions upon thE' subject? 

I have never thought exactly what principles could be laid down; I have 
always looked at it more as a question for a judge of common sense and strong 
judgment, looking to the whole circumi3tances of the ca5e, because, as your 
Lorclship knows, the Equities Clause inserte9 in this Act gives the most enor
mous power to the judge to do almost anything. If the judge bases his decision 
upon the Equities Clause, he may really do almost anything. The power is 
unlimited under that clause.' I suppose there ne'\"er was such clause inserted 
in any Act of Parliament since the world began as that Equities Clause. 

493. When I ·said that such rules might guide future decisions, I meant that 
the judges would have in their own minds 3. certain standard? 

I have no doubt with a strong court of that kind, a good system would gra
dually be established; but now everything is vague, and everything may be 
upset. The discretion of one day may not be the discretion of the next, 
or the discretion of one court need not be the discretion of the 'Other. I 
think that it is of immense importance to hring about something like unifor
mity, so that people may know upon what principles their estates may be 
managed; and I also believe, that it is greatly to the interest of the tenant 
that it should' be so; because as the thing is the instinct of self-preser
vation obli~es landlords to be as stiff again as they would have ever dreamed 
of being under the old state of things. Nobody can now do a thing without 
consulting his attorney. I am told that in some large offices the attorney is 
never out of the office. It is not that people have any ill-will against their 
tenants, but it is simply the necessity of l'lelf-preservation. of guarding them
selves against the penalties of the Act and future litigation in a court with un
limited powers. Men do not know what enormous charges may be accumulating 
against the estate, unless they take great precaution. . 

494. Lord Somerhill.J Is it your opinion that the operation of the Act has 
any effect upon the general relations between landlord and tenant? 

I do not think that it has been long enough in operation to do that as yet, 
but I think that it is in the \\ay to do it, and I think ~Qat men will be obliged. 
in the interest of self-preservation to be far stricter than they were before. 

495: Lord Lurgan.] Have you heard any exprE'ssion of feeling on the part 
of the tenantry that they wish the tribunal to be altered? 

SOUle farmer's club, I think, said that they did not consider the tribunal a 
good one, but with what views thfy said it, I do not know. I do not think that 
any persons of intelligence, who look into the thing, could be satisfied with the 
tribunal. 

496. That'was a farmer's club in Cork, was it not? 
That was a farmer's club in Cork; there was some such expression of 

opinion. 
497. L~1·d Steward.] I think you said there were some large estates offices 

in Dublin, where the attorney was never out of the office? 
I did not say in Dublin; I think it is so everywhere. 

49ft Have you watched whether in the counties of Ireland a very large 
number of cases· have been tried under the Land Act? 

I do not think there have been. 

499. Would DOt that militate against your argument that an immense amount 
of litigation is growing between landlord and tenant? . 

I do not think there is litigation; yet it is in the view of taking precautions. 
In every case of arrangements between landlord and tenant you have to consult 
an attorney with a view to gua.rd yourself against the penalties of the Act. 

500. Lord Kildare.] Do you not think that that would have happened. no 
matter what Act might have been passed, from its being a new Act " 

No 
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No doubt that would have been so to a certain extent, but I believe that every Mr. W. 
extreme decision has the effect of driving landlords and agents, in self-preser- Bence Jana. 
vation, to look more closely into every minute point 'Vith regard to those 18th June .871 
extremtl decisions, although they may be a gain to -individml tenants, I be-
lieve they are a very serious loss to the mass of the tenants. We have not the 
power of doing the good natured things which we should have done formerly; 
you absolutely cannot do that. I had a case myself just before I came to London. 
There WaS a very good little tenant, and I happened to hal"e some reclaimed 
land near his farm. The farm was a dry high-lying farm, and he asked me to 
give him a newly drained seven-acre field, in order that he might have water. 
I should have said, under the old state of. things, ., You may have the field, but 
when I want it, you must give it back to me ;" but I found there was no way of 
escaping the penalties of the Act. I could Dot give him a lease of the field, be-
cause he had not a lease of the rest of the land, and it would not have done 
with so small a farm. There was no way in which I could give him the field 
without rendering my son liable to pay him seven years' compensation. 

501. Lord Steward.] Is there not a clause in the Act which enables persons 
to let lands for certain temporary purposes? 

Yes; but it is very doubtful what those words, " temporary purposes;' mean. 
It passed through my mind whether I could not do it under that, but I found it 
so uncertain that it quite overbalanced the motive of kindness which I had 
towards the man. 

502. Do you not think that previously to the passing of the Land Act tliere 
was a great deal of looseness in the dealings between the landlord and tenant 
which very often .created much of the bad feeling which existed between 
landlords and tenants! --

In some cases that was so, but looseness was almost-always turned in the 
tenant's favour, sooner or later. 

503., Would you not consider it rather an advantage that the relation between 
landlord and tenant should be reduced to a more regular footing;l 

I do think it of advantage to the whole community, but I am sure that it 
cuts very hardly against the existing tenants. They lose privileges which they 
had before. Without any question, I think it is desirable, but you cause great 
dissatisfaction amongst the tenant~ by doing it. 

504. Have you found that very great dissatisfaction exists among the tenants 
as to the working of the Land Act generally? 

I do not think that there is any dissatisfaction yet; the existing tenants gain. 

505. I thought that you stated that you had considered the effect of the 
necessity of very great legal regularity between landlord and tenant was very 
hard indeed UpO:t;l the tenants, and that it would cause very great dissatisfaction 
amongst them? 

Ultimately it will, but at present the thing has not been long enough in opera
tion, and everybody is in the dark about it. All are only feeling their way 
about it. Neither landlord nor tenant has really got yet to understand the 
hearing of the Act. 

506. Lord Som~rhill.J Has it come to your knowledge at all that any land
lords in any part of Ireland have in consequence of the Land Acts stopped 
improvements which they were in the habit of doing at their own expense? 
. I have heard rumours of the kind, but I have not known it of my own 

knowledge. 
507. Has it had any effect upon emigration, in your opinion? 
I do not believe that it has had the slightest effect upon that. In our dis

trict it has not had the least effect. 

508. You do not think that it has tended to retain people in the country who 
were inclined to go away 1 

Not in the least. In the county of Cork we have always been on very good 
terms with our tenants, anu there has never been anything like hardship. 

sag. Under the old system, I suppose, you rarely, if at all, heard of a man 
who gave up a farm for the sake of emigrating? 

That has begun of late years, but that is in consequence of the great 
rise of wages amongst the labourer:;. The small tenants are gradually finding 
themselves at a disadvantage as compared with well-paid labourers, and they 
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are just bei?;inning to feel that they would be better off by emigrating, and they 
do emigrate sometimes, and will do so, I believe, more and more. 

510. So that, in fact, the Act, as far as your observation goes, has tended to 
diminish the number of tenants in Ireland., and not to root them in the soil? 

At present I do not think that it has produced any appreciable effects; it 
has not been long enough at work; but in all cases of justifiable ejectment for 
non-payment of rent and sub-division of land, and so on, when once a land
lord has got possession of his land for a justifiable cause he never can let it 
again so as to come under the Act; he must either let it to a large tenant or 
with a heavy fine, or in some way or other protect himself against the Act. 

51 J. Lord Brodrick.] Has it not been the practice in the county of Cork 
usually, on well-managed properties, to give allowances of slate and timber, the 
tenant doing the rest of the buildings? 

All kinds of allowances are' given. 
512. Do you think that that practice has in any way been discontinued in 

consequence of the Land Act? 
I have heard rumours of the kind, but I have not known any circumstance 

in which I could definitely say that it was the case. 

513. With regard to the courts in the county of Cork; there are two 
Ridings in the county, each of which ha3 its own civil bill judges, is not 
that so? 

Yes. 
514. And the salary of the one js different from the salary of the other, is 

it not r 
It is; and that very fact is a great advantage to us in the West Riding. 

A less good man gets the chairmanship because the salary is worse and the labour 
is greater. We have each sessions held at two or three different places without 
railroads, involving considerable cross country journeys of 40 miles, and that 
sort of thing, and consequently the expense and trouble to a chairman are consi
derable, and the salary is worse. I may also mention as a proof of the inferiority 
of the courts, that during much the larger portion of tl.ae 30 years that 1 have 
been attending that court we had an old and inefficient chairman, and such a 
burlesque of' justice as his court was during the greater part of that time I 
never saw in my whole life. I have represented it over and over again to the 
Government of the day; I have protested against it in court, and, having some 
little knowledge of the.law, whenever I could I did my utmost to resist it. Often 
some of the magistrates in criminal cases would lay their heads together behind 
the chairman's back and overrule him. It was the most disgraceful thing I 
ever saw in my life. I have often said tbat a generation would not remove the 
mischief that poor old man did. It was utter inefficiency. Two clever attor
neys twisted him round t~eir fingers, and often the worst fingers. It was the 
worst possible abuse. It was mentionpd in the House of Commons w hen the 
Bill was before the House, and a great row was made about it, but it was put 
aside, saying that that was 10 or 12 years ago. That was so in my own county, 
and I have reason to believe that it has been so in other counties to a much 
later date. 

515. Earl of Bandon.] Since that gentleman died, I think the present is the 
fourth barrister who has been in the West Riding of the county of Cork? 

It is, which shows how frequent the changes are. 

516. I believe that the barrister in the East Riding has 1,200 l., and the 
other other in the West Riding only 800 l. ? , 

1 do not know what the sums are, but there is considerably more work and 
less pay in the West Riding, and consequently the chairman gets promoted, 
and goes away as fast as he can. Everyone whom we have had since the 
old gentleman left has been promoted to another county. It is far from 
Dublin, and interferes with their practice. 

5 17. Chairman.] Are any chairmen prohibited from practice? 
None of them. Any of them may practice who can get practice. 

5] 8. Lord Brodrich.] 'With regard to unexhausted manures, you were 
examined as a skilled witness, were you not, in that case of Jackson and 
Releker, which was tried &\t the Cork Assizes about Hi months ago? 

I was. 
519. Did 
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519. Did you find that the Court was guided by any clear principle as to the 
value of unexhausted manures? 

As 1 have said, the Court knew nothing at a11 about it. The Lord Chief 
Baron was most attentit'e to what 1 told him, but it evidently made but small 
impression. It·is really a question involving very nice knowledge, and a certain 
quantitv of scientific knowledge. In England ullexhausted manure is perfectly 
understood. It is in principle the LinC'olnshire custom; it is what the tenant's 
money or labour have added in value to the farm; but in Ireland they claim 
for all the manure \\hich is made from the roots and straw, and hay grown in 
the ordinary course of farming, and that has been allowed. . 

520. Lord Grel:ille·l Are you aware that there is a clause in this Bill which 
gives the landlord or the tenant the power to register improvements of which 
he desires to preservt' the evidence 1 

Yes. 
521. .!Ie you of opinion that it is desirable t~ make that compulsory, and 

to compel every tenant to act upon that clause? 
I suppose that would be thought too severe on tenants. It was a good deal 

through my urging that very clause on Sir Roundell Palmer, that it was inserted 
in the House of Commons. There was a good deal of discussion over it, but 
it has not told to the extent which we anticipated. The way that some of us 
have taken has been to establish an estate record, in which once a year you enter 
down against every farm what has been done upon it according to the tenant's 
own statement. Take his facts exactly as he gives them to you, and when they 
are incorrect or exaggerated, put the opposing evidence against them, so that 
vou are able to swear afterwards that that is the man's claim at the time, and 
then from your other sources of knowledge you can disprove so much of it as 
is necessary. I think that that is likely to answer better practically; I have 
adopted that course myst'lf, and I think that it will be adopted largely by 
people of intelligence whose estates are carefully managed. 

522. Would you not think it is desirable by enactment to compel every 
tenant in Ireland to register the improvements of which he desires to preserve 
the:; evidence? 

I am afraid that it would be thought too stiff; I should like to see it done 
because one of our great difficulties is to get at the facts. If we could get at 
the truth under the Act, I do not believe that the Act would be much to be 
blamed, but it is the extraordinary difficulty of getting proof of any fact of 
this kind. A man puts in a statement that a little trumpery building has cost 
three times as much as it did cost, and there is the utmost difficulty to disprove 
it when it comes to a question of s\learing. 

523. Lord Kildare.] Is it your opinion that such a record as you mention 
would be admittt'd as evidence before the Land Court, supposing the agent 
was dead, or was not there to support it by his testimony? 

It is doubtful. but I think that the entry of the agent in his handwriting 
might be admitted after his death; it is open to doubt, but at any rate it would 
be a guide in cross-examination, which would be very valuable. All those 
claims after a certain number of years grow very much fainter in themselves. 
When it was proved that a small building was put up thirty years ago, the 
tenant could not put in a vel'Y large claim for it; it would show of itself that 
it had been worked out in a great measure, so that I think the register will be a 
great help, although it is not absolutely conclusive proof. As long as the man 
who made the entry lives he can swear that was the tenant's own statement, 
which at least limits his claim, and is a great check. 

524. Lord Charlemo1lt.] Without any reference to your opinion upon the 
Act itself, I understand you to complain of the machinery for carrying it out? 

Very strongly. 

525. In reference to those suggt'stions which you have made, with regard to 
nllowing claims of a certain amount to be settled by a barrister's court, the 
higher claims to go to another court, you do not wish the Committee to under
stand that that is your entire opinion or wish, but you would rather hat"e that 
than leave things as they are now l' 

I think that is the fair solution, looking at it from the side of the tenant and 
from the side of the landlord, though it might not be quite that which, as a 
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Mr. W. landlord, I should choose; the fair principle seems to be that small amounts 
Bence JO'IIes. should be settled by a court near home, but that if a man claims a larger amount, 

18th June 1872• he is able to pay more expenses in going to a court at a greater distance. 

526. You think that it is quite compatible for yourself or a~ybody, without 
objecting to an Act of Parliament at all, to object totally to the machinery by 
which that Act is carried into effect? 

buite so; that was the first point which I p'.lt forward in the papers. which 
I printed and circulated in the Houses of Lords -and Commons. that the 
machinf>ry was the weakest point in the Act. 

52i. Lord TVellloch.] You do not think it is an error which will correct 
itself by time? 

I do not see anv chance of it, for each barrister is unshackled by the de
cisions of his. pred~cessors. 

_'l~8. Are not those decisions recorded? 
Yes; but they are not binding upon the successors, and the Judges know no 

more abuut many parts of the subject than the chairmen. The thing is entirely 
at sea. 

529. Would it not be better, in your opinion, to have a court of primary 
appeal in the first instance, without having anything at all to do with these 
chairmen, who, as you say, give those conflicting decisions? 

The only objection to that is, that you would be told that it is hard to take 
poor people in cases of small amount, upon which probably there would be no 
appeal, to a great distance, when they can go with their witnesses the same 
morning and get them tried at quarter sessions. 

530. Supposing that this court of appeal went circuits in different districts 
where the plaintiffs and defendants would have easy access to it, would not 
that be better, in your opinion? 

The court would have to travel very much in detail to do that; for instance, the 
West Riding of Cork is something like 60 or 80 miles long, and 40 or 50 miles 
wide. They wouid have to go to a great many places in each riding to do it. I 
think that it would be fairer on the whole that cases of the same kind as would be 
tried in a Ci vii Bill Court should be tried under the Land Act there too; I think 
it would be freer from complaint. 

531. Lord Kzldare.] In how many places, and at how many times is each 
quarter sessions held in the West Riding of the County of Cork? 

Each session is held in three places, but the places are varied; one session is at 
Bandon,and adjourns to Skibbereen aud Macroon, the next at Clonakilty, adjourn
ing to Bantry and Macroon, and so on. Each session is now held in three places. 
If the court were held often, that would give a good deal of travelling to any 
Court of Appeal. 'With lalge cases, I think you might very well have the 
Court of Appeal only held in' the county town. People might go up to the 
county town, just as in civil cases, where they claim large sums. 

532. In point of fact, each chairman bolds sessions at more than one 
place? 

Yes, in our county. I believe that in some small counties the sessions are 
only held in one place. 

The \\ itness is directed to withdraw. 

MR. WILLIAM O'CONNOR MORRIS, is called in; and Examined, 
as follows: 

Mr. W. 533· Chairman.] I BELIEVE that you have recently been appointed Chair-
O'Connor Morris. man of Sessions? 

Last week I was appointed Chairman of Louth. 

534. You had acted before, had you not, as deputy chairman? 
I sat once for Mr. Blake. who was ill at Fermanagh, and twice for Mr. 

O'Donnell, who was ill at Westmeath; but I may say that I had hardly any 
opportunity of trying land cases. In Fermanagh there was no land case ripe 
for hearing, and in 'Westmeath there were two. One was the granting of a lease 

for 
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for 35 years by a limited owner. under thE' statute, and the other was not alto- l\Jr~ w. 
gether fit for hearing', and I adjourned it. I did grant a lease by the limited O'C01I'IO'I'M0JTi6. 
owner under the statute, and it was a rather peculiar lease; it Wal! a lease, as I 18th Jane 1871. 
foulld out, to the ,gent of the e&tate. . 

535. Was that, or any other case appealed? 
No, there was no appeal. I took good care that the proofs should be 

strictissimi juris in that case. In fact, 1 refused it point blank at first t but 
after serving notices on every human being, dry trustees and remainder-men 
of all kinds, as I found they insisted upon its being granted, I granted it at 
last. 

530. Has your attention been called to the working of the Land Act? 
My attention has been called, in what r may call a cursory way, to the work

ing of the Land Act, but in a purely professional way; it is very difficult to form 
an opinion upon the working of the Act, because there is only one case of autho
rity reported i that is the case of Holt and Lord Barberton. The other cases are 
the reports of chairmen of quarter sessions in the c. Law Times," which is a very 
good publication, hut not a publication of authority, which would bind the judges. 

537. When I spoke of the working of the Act, I should rather have s<&id the 
machinery by which the Act is worked; has your attention been called to that 
point? 

Of course in what I say upon that subject I speak with a certain amount 
of esprit de corps, so that my evidence must be taken with that qualifi
cati(ln. My own opinion is, that having regard to the fact that this Act is a great 
and sweeping reform, and having regard to the fact that there has been extra
ordinary excitement in Ireland about this Act, and the decisions under it during 
the last 18 months, as far as I can judge, the conduct of the chairmen has 
been moderate,· prudent, and temperate. That is my decided opinion. 

538. I was not inquiring at all, or desirous to inquire, into the conduct of the 
judges, but merely with regard to the reneral effect upon thp. minds of the 
people, as to the machinery by which this Act has been worked? 

There are disadvantages and 2dvantages in the chairman's court. There 
are 33 districts in Ireland, .and the advantage of a small area presided over by 
a judge whom you must assume to be competent is, in my opinion, very great. I 
think that the difficulty of working this Act is not so much in thE' law as in . 
the facts and the eyidence which comes before thE' court. 1 think that 
there is a great advantage in -having a competent judge presiding over those 
cases in a circumscribed area, but on the other hand, there is the obvious, 
and I fear to a great {;xtent the almost insuperable, objection of a number of 
tribunals, and a de centralised kind of jurisprudence, which must necessarily, 
from the naturtt of the case, lead to a conflict of decisions _ and to uncertainty. 
'Ve all know, as a historical fact, from the history of the old French Parliaments, 
that wherever you have a decentralised system of jurisprudence working in a 
great number of centres, it is almost ine,·itable that you should have a great 
conflict, and a great difference of opinion. The fact is, a great number of 
cases will not bear appeals, and that leads to the ~pringing up of uncertainty 
and conflict in decisions. That, I think, almost necessarily follows from there 
being 33 judges. TherE'is that objection, but it is a balance of difficulties to my 
mind. On the other hand, I look upon the advantage of there being a single 
judge in a circumscribed area as being of much nlue in the working of this Act. 

539. Chairman.] It has been suggested by Mr. Bence Jones that there ought 
to be, or might be, some limit to the jurisdiction of the chairman in respect to 
those cases under the Land Act; is that your opinion ? 

No; my opinion is rather the other wayan that point. We all have our 
own little nostrums in these matters, and my own view,l may tell your Lord
ships, is a matter of notoriety. I considered this matter before the passing of 
the Act for the" Times" newspaper. I wrote about it at the time the Bill 
"as passing through Parliament, and 1 have seen nothing to change my 
opinion. I thought at the time that it would be advisable that three chairmen 
should sit together in those cases, so that you would have instead of 33 separate 
courts 11 separate courts. I would take the three chairmen of three conter
minous counties, separate the Land Sessions from the Court of Quarter 
Session!!, and make different periods for their sittings; and I would have the 
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chairmen of the three conterminous counties go in circuits to work Ollt the Act. 
I think that would reconcile the advantages of locdl ~nowledge, and of a cir
cumscribed area, and to a great extent get rid of the disadvantage of con
flicting and different decisions, which I fear almo!>t nece~sarily must arise. 
I am bound to say that I am not aware tbat they have arisen to ar.y great ex
tent as yet, but I think that, judging a pnori, and looking at the historical 
evolution of law, as we all know, it almost necessarily follows that there would 
be conflicting decisions from the number of tribunals; and I do not think the 
Court of Land Cases Reserved will remove the mischief. 

540. Lord Somerhilt.] Do not the changes that take place in the promotinfY 
(as it may be called) of chairmen from one county to another a good d'eal 
nullify the advantage which you think is gailled by local knowledge? 

To a certain extent it must be so, but that is in the nature of things. That 
applies to every tribunal whatever. You may take the average service of a 
chairman as being probably abont 10 or 15 years, and of course there will be 
changes; but I should hope that in the course of 10 or 15 years this law will 
be tolerably stiffened into precedent. It may take longer, but I think per
haps that in 10 or 15 years 'we shall pretty well know how the Act will 
work. 

541. Are there not such obscurities in the Act at this prE'sent moment, 
that hardly any lawyer will venture to say positively how to inter-
pret it? , 

There are certainly ollscurities in the .'\ct. The Act is one not I think of 
very great difficulty, but it is one of difficulty. However, I think the difficulty 
in the practical working of the Act is more in the facts and in the evidence 
than in the law. The law is difficult" but. I do not think it is as difficult as the 
Act of 1860, and certainly it is not as difficult as many great Statutes which 
every lawyer is bound to know, such as the Fines and Recoveries Act and the 
Statute of Limitation. 

542. You haye mentioned one case as having been laid down, in which the 
law has been positively decided by a superior court; is there any correct re-
port of that judgment? , 

I do not think there is an authentic report. We ha\'e our Irish reports 
managed just in the same way as the English reports, and I believe that the 
judges revise their judgments under our reports, just as I believe they do under 
the English reports. I am pretty sure that the number containing the case of 
Holt and Lord Harberton has not come out yet, but there is a tolerably accu
rate report of it in -the" Law Times." We look upon the law reports as our 
standard. ' 

543. Is it not commonly understood, or reported, that one judge of great ex
perience and high position in the court stated that the circumstances in that 
case were so peculiar that the judgment ought not to be considered as a pre
cedent to be followed? 

If the report be accurate, the Lord Chip.f Baron said that he only decided that 
case upon its special circumstances, and I can quite understand why his Lordship 
said so. The case of Holt and Lord Harberton was a peculiar one. I think 
that your Lordships have had it before you. I think that it established this 
great principle, that where there had been a contract long ago, that a lease was 
to be given in consideration of improvements, then that lease having been once 
given, that was a terminus behind which the tenant should not go and claim for 
improvements. I can quite understand what was running in the Lord Chief 
Baron's mind. 

544. 'Vill you be good enough to state to the Committee £,ome points upon 
which you consider that the law is more obscure than it ought to be ? 

The law is obscure on some points, and certainly the Act has gone somewhat 
further in some respects than I could have wished. I do not know whether 
your Lordships would wish me to go through those points. 

545· Chairman.] We only wish to enter into tlie working of the Act. 'ViII 
you state your opinion upon that subject? 

The first section relates_ to the Ulster custom. As regards the difficulty of 
the 
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the working of the Act, there is, I know, a great difference of opinion lletween "MI. W. 
the chairmen on matters of procedure which are really of vital importance. O'Comwr 1Ilorris. 

546. Lord Somerhill.] Do you refer to the chairmen who have their courts ISthJune 1.8;2. 
in Ulster? 

Yes; I am sure there is a difference of opinion between two of the chairmen, 
the chairman of Down and the chairman of Antrim; and I think that there is 
a difference of opinion, so far as I know, among the body of chairmen. The 
Statute provides that a tenant of a holding in Ulster, subject. to the custom, but 
not claiming under the same shall not be barred from making a claim for com
pensation under any of the other sections of the Act. The Statute gives a right 
to the tenant to~laim the Ulster custom, or to claim under the subsequent 
sections of the statute which create what I may call new statutable rights. It 
gives a right to compensation for disturbance, and a right to compensation for 
improvements. That was meant to meet the case where the tenant-right had 
been worked down by estate rules; it gives the tenant the alternative of claiming 
either. There have been three different ,iews as far as I can judge. taken by 
chairmen in point of procedure upon that section. One chairman holds that the 
trnant is bound to elect in pleading; in other "Words, that h~ must put forward 
a claim, either under the Ulster custom or the subsequent sections. Another 
chairman holds that he must elect in proof; that he may plead either claim like 
two counts in a declaration; but that at the trial he must elect to stand on 
either count. Then there is a third view, which in my humble judgment is on th ... 
whole the right one. It is this, that he may first try a claim at one sessions under 
the Ulster custom, and ii he is defeated in that, he may bring forwal'd another 
claim under the new sections. Those three views are, I am almost certain, held 
by different chairmen. I have not at all made up my mind upon the subject, but 
I am inclined to think, that under the peculiar wording of the section, which is 
rather curious, the words" shall not be barred It point to giving this second right 
at a subsequent sessions; that is the impression on my own mind, but it is 
certainly a matter of great doubt. 

547. Is not this a possible case under the Act as it now stands, aud as it has 
been administered: that a landlord may let a farm to a tenant, and at the end 
of four or five years or more, that tenant may have failed to pay rent; that the 
landlord may bring an ejectmpnt for rent, and the tenant thereupon may brin:,: 
such a counter claim upon it, thl,lt the landlord would have to buy back the 
land from the tenant, and not recover any arrears of rent whatever, and, in 
short, have to buy his own land, having forfeitpd a certain number of years' 
l'ent? 

That is the enactment of the Statute, and not the fault of the administration 
of it. A tenant evicted for non-payment of rent under this 61\ct of Parliament 
has atitle against his landlord for compensation for improvements. 

,')48. Unlimited in amount? 
In certain instances unlimited in amount. It is unlimited in point of dura

tion and amount as regards buildings and the reclamation of waste lands. As 
reg~.l'ds all other claims. it extends to 20 years, and may bE" unlimit~d in amount. 

,,)4~. Lord Steward.] But only with regard to improvements? 
If your Lordship looks at the 9th section, it is very difficult to understand, 

but, as regards certain classes of small tenants, up to 15/. or so, where the 
rents are very high, tho'le small tenants who are evicted for non-payment of 
rent 11Iay claim for disturbance and also for improvements. It is an obscure 
section, and difficult to understand, but that is the practical result of the 9th 
section. 

550. Lord ·Somerhill.] 'Vould it not be still more the custom if the rents 
were low? 

No; the way in which the matter stands is this: all tenants may claim ·for 
improvements when their term is put an end to by reason of non-paymt'nt of 
rent; and certain classes of tenants may claim compE'nsation for disturbance 
and .improvemrnts too. The words of the Act are, "if in case of any such 
tenancy of ~ holding held at an annual re~t not exce~d~ng 151., t~e court shall 
ce:rtify that the non-payment of rent causmg the eVlctIon has ansen from the 
rent being an exorbitant rent. II • 
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Mr. W. {)5 l. And upon that there has been no.decision ? 
()'COR1WT Morris.' D h h b d I pon that t ere as een no ecisioR. n good times it is not at all likely 

18th June l872. to happen. 

552. Dn you consider that the operation of this Act in its present state is 
likely to work as smoothly as it has hitherto done in times of great agricultural 
prosperity and high profits from farming? 

It is hard to speculat~ upon that; the Act has had :a slight trial as yet. 
If I were at liIJerty to speculate on it, I -sho'uld 'Say that I believed the 
Act as yet, setting asiae some hard cases whIch must arise when a change 
takes place, has had, on the whole: a beneficif.d tendenoy; >but, on the 
other hand, 1 fear that, if bad tImes come,.certain Rations of the Act may 
operate rather harshly upon landlords. That ftth seetionris 'Ot'lelfif rlre-sections 
which may give what J call a sword>to the .oona:nt,ttgainst,tj}e1ladhmd, and not 
operatt> as a shIeld in favour of the tenant. 'Ehe,term beiwg put an end to by 
eviction for non-par,rment Gf Mnt, ,these claims, 'for Icampensation immediately 
ari~ on the,,~es!lel' df tb.e,term, andiby1;bat1ldltamrtike1teNninns for'too payment 
of the Cflmpf'nsation. whicll is onlioorUy aMhw18nilof1tbe lteltm,beuomes accel
erat-eQ, and:the- landlord may have to, pay an --eDOl'DlOUS 1IIJ.IOUl1r't of ~ompensatian 
as'against the claim for rent. Of course it;may be said,'and justly said, that 
the.landlord may distrain, or the landlord may sue, but distress in lrelund is 
extremely different, by an Act pagsed in 1846, from anything which you have 
here. Distress is almost obsolete, and suing a man of ,straw is of very little 
use. 

;553, Will you shortly ~tate the difference between the law of distraint in 
Engh.md and that in Ireland? 

That would involve a long legal argument. There was an Act pass~d in 
1846 which surrounds distraint in Ireland with very intlicate conditions. I 
have bE en going circuit for 18 years, and I never saw a rf'plevin suit, and 
distraining for rent is almost unknown. A landlord daes it at such perils and 
difficulties of all kinds .that he never resorts to .it. By the Act of 1860 the 
right of distress is limited to one year's rent, whereas in England it is six years, 
under Lord Campbell's Act. 

554. You are yourself a landlord, and conversant with agriculture, are you 
not? 

I am. Of course what I '3ay must be taken with that qualification too. 

555 . .old y~u hear the evidence which was given hy Mr. Bence Jones with 
respect to unexhausted improvements? 
. I heard that e .. idence, and as far as I know there was a case in the county 
of Limerick. I only know of it from a newspaper report, and I should say, 
with submission, that there was great doubt about that decision, I agree with 
Mr. Bence Jones that the words" tillages and manures" in this Act of Parlia
ment refer to English agricultural customs. As I understand those customs, 
thf'y are these: the customs were made for the benefit of husbandry, so 
that there should be a regular rotation of crops not withstanding a cbange of 
possession in the tenant; and, as I underl'ltand, the custom was that a tenant 
having put in arable land a certain amount of manure when he was going out, 
either the tn-coming tenant or the landlord was to pay him for that. So, in 
the same \'iay with regArd to tillages, if the tenant left what we call a clean 
fallow, then either the landlord or the in-coming tenant was to pay for th~t. But 
I think it lS very doubtful whether it could mean that mere ioose manure lying 
about a farm was to be paid for at all. I do not think that is the meaning of 
the Act of Parliament . 

.156. You meaI\ by" manures," what are commonly called artificial manures. 
You are aware, perhaps, that compensation has been claimed (anri I believe that 
it has been given) for the mere drqppings of the cattle on the land ~ 

So J, am tohl, but I do not think that is the meaning 1)f the Act of Parlia
ment I think that the whole policy and object of this Act of Parliament was 
as far as it could do so, to a8similate Irish usages to English usages. That) I 
think, is the guiding principle which should lead a judg,e under:this Act with 
respect to the Ulster custom, and everything else. The sa.me ktn.d of evidence 

which 
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. which would pr~ve an, uSlige in England, would prove the Ulster custom and Mr. W. 
nothing else. That is my view. O'CO'ft7U)r MorrU. 

557. Do YOll consider that the Act sufficiently points out to the chairmen 18th June 187~' 
how to decide upon the question of town-parks -

'1 he ) 5th secti(lD is one of the ~ections on which I think there has 
been great difference of opinions at the bal', and, to a certain ex,tent, on the 
bench, as to its meaning. I will state, in legal language, for the noble Lord in 
the Chair, how the matter stands: When tbis section was :first passing through 
the House {If C.ommons there were several exceptions, takmg certain classes of 
subjects entirely out of the section, so that there should be DO claim for com
pensation at all. These were, :firbt, demesne lands; secondly, town-p3Jl'ks; and 
thirdly, two classes of w bat may be called pasture lands Then there come 
these holdings for hire9- labour, ('on acre ; and land for a temporary purpose, 
and so on. Thos~ were in the House of Commons intended to be entir~ly 
excepted, just as much as land in England, or land J n Kamtscbatka, or any
where else. Then some unfortunate person in the House of Commons put 
in this proviso: "Provided that nothing herem contamed shall prevent the 
tenant of any such holding making any claim which he otherwise would be 
entitlec'l to 'make under sections 4, 5, and 7 of this Act;" therefore, anne'l:ing 
cprtain kinds of compensation to those lands which hitherto had been en
tin·ly taken out of the Statute. This passed someho,w; and it passed your 
Lordships' House. At all events it was not noticed. As I, and as a great 
number of people I know, read that proviso, it applies only to the immediate 
antecedent. 1 believe that is the true constru('tion of it. The words are 
these: ., Provided that nothing' Herein contained shall prevent the tenant of 
any such holding." That is, referring only to' the last antecedent, so that it 
is only tb"e tenant of that holding who would be entitled to compensation under 
this proviso. Rut I am bound to say that several of the chairmen hold, and 
I believe Mr. Justice Fitzgerald, a most abJe and painstaking judge, has 
thrown out an opinion, that that proviso extends the compensation to every 
preceding antecedent; so that the tenant of demesne lands, of town-parks, 
and of those two classes of pasture lands should be entitled to compensa
tion. That is the way in which the law stands. I have written an opinion 
upon the subject to say that I think it refers only to the last antecedent, 
but at all events that matter is in doubt in the opinion of the profes
sion, and the ultimate result of that, if it be ruled by the CO\lrt above, as 
l\>lr. Justice Fitzgerald is inclined to think it ought to be, would be, that the 
tenants of demesne lands, irJ.duding oountry gentlemen's places, and small 
demesnes near to\\ ns, and all that class of holdings, and the tenants of demesnes 
let even~ we will sa.y, , during' a,minoritr or dUl'ing a lunacy, would be entitled 
to oompowiticm. ,Now, I think that that would be an "bsurd result. 

558. Chairman.] The words are quite large enough to admit of that con
struction, are they not? 

That is tbe reason why 1 would suggest that the words "last mentioned" 
should be put in When Mr. Justice Fitzgerald expresses an opinion, any 
opinion whIch d lawyer may have must be taken with very great doubt. He 
did not decide the point of law; he decided it upon a question of fact, but 
he threw out an opinion that the proviso extended to every preceding 
antecedent, but I think that the whole policy and object of this Act of Par
liament were to apply the law to holdings, which dsuaUy, in commerc<', pass 
from. tenant to tenant. The object and policy of the Act of Parliament were 
not- to apply the law to holdings exceptionally let, for exceptional reasons, and 
fef exceptional terms. 

5?19. I:.ord Somerhill.] It is obvious that many improvements which might 
be considered good agricultural improvements would be almost nuisances in a 
gentlt'>mah~'«fulllesne ~ , 

Of course!' ~f f; were to go into a legal argument, which I do not want to do, 
I thin! that I'c~Q.ltfdemonstrate upon this Act of Parliament that it was ip
tended that, atialle-tents, demesnes should be excluded. One obvious thing is, 
that under the 28tb· sb.ction, a limited owner' is enabled to make leases for 35 
years, so as to get out' of! the' A.ct of P~liament; but the limited owner of a 
demesne is'disablea"fron-hnaking 35 years leases. That would tend to show 
that demesne land could' not be included in the Act of Parliament, because, of 
course, if a 35 years' lease is to get rid of the obligations of the Statute, it would 

(136.) I 2 follow 
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• 
follow that every owner d a holding within the Statute should be able to make 
35 years' leases, but the owner of demt'~me lands cannot male a lease of 35 vears 
under the Statute. However, I will not trouble your Lordships with a ·long 
legal argument which is not necessary. 

560. Do you not think it rather hard that as it has, I belie\ e, been ruled in 
fapt, a tenant who makes an extravagant claim is not called upon to pay co~ts in 
whatever degree, if not entirely, the judgment of the Court goes against him? 

On the question of costs it was left to the judges to make rules. They 
made rules about ] ~ months ago, and I have very strong reason for believing 
that they are altenng those rul~s. now. The fees for counsel going to argue 
those heavy cases were really rIdIculously small, and, I think that the ques
tion of costs may be very well left to the judges. There is no doubt that 
the tenants do .ery often put in most extravagant and lidiculous claims, but 
I do not see why those ridiculous claims should- have the slightest effect 
upon a judge who is fit for his business. On the contrary, I know that if 
I saw a man putting in extravagant claims, ] should be disposed to presume 
everything against him. . 

501. You would probably be of opinioll that in any parl of Ireland, w hat
ever claims a man might make for compensation, he would have to gil"'e pretty 
goqd evidence that the farm he was giving up would fetch that amount in the 
market? -

There is no doubt that what I may call a tenant-right test to judge the com
pensation, is, I think, the object of this .I\ct of Parliament. I think the true 
meaning and purport of this Act of Parliament was to apply indirectly some
tJ,ling like the tenant-right of the north over the whole of Ireland; and the way 
to work that out is to take as a test for compensation what the market value 
of the farm would be. That, in my opinion, is one of the cardinal principles 
running through this Act of Parliament. It would again be taking your Lord
ships into a legal argument to show that, but I think that is the meaning of it. 
Of course, if that be so, a chairman has to exercise .ery great discretion and 
very great resolution in dealing with the evidence that he has to meet, because 
probably there will be 20, SO, or 40 witnesses who will swear a farm is worth 
anything (we all know Ireland), and the landlord will not have so many wit
nesses. But witnesses are sometimes non numerandi sed ponderandi, and you 
must act according to your discretion upon those matters. 

56.2. In the case of a claim for 41 years' rent as the compensation for giving 
up land, the fee simple of which would not fetch 25 years' rent, would you 110t 
give costs? 

I never went circuit in the north, and I know very little about-it, but I was 
in the north invest~gating this question of tenant-right for the" Times" news
papt'r for three months, and I also read, from cover to cover, the whole of the 
evidence before the Devon Commission on that subject of tenant-right. That 
decision of 4] years' purchase startled me, for I never heard of its going beyond 
30 years. Assuming that that case of Lord Leitrim's was ri~htly decided on 
the facts, as I have no doubt it was, it certainly is a startling case. 

503. The first appeal is, of course, as we all know, from the quarter sessions 
to the judge of assize; do you thillk the defeated party before the judge ·of 
assize ought'to have an appeal of right, or would you think it right to leal"'e 

• that to the discretion of the judge? 
Having regard to the difficulty of working the Statute, I think, t.r debito jus

titia!, the suitor ought to have, in every case, a right of appeal to the Court 
abovt'. On my circuit the Chief Justices generally go circuit. I can conscien
tiously say, without the slightest hesitation (though my opinion of those 
gentlemen would Le of no value), that greater attention was never paid by 
'man than was paid by Lord Chief .J ustice Whiteside and Lord Chief Justice 
Monahan, to the few appeals of land cases which they have had on the home 
circuit since the Act was passed. But I do not think the appeal was altogether 
satisfactory. The appeai comes in at the beginning of a quantity of civil and 
criminal business for which there is a limited time. The judges very often take 
it without having the possibility of consulting a Jaw library, and I do not think 
a Nisi Prius appeal of that kind (which it is) is satisfactory for those cases. 
What I would suggest on that point would be this: taking the limit of 100 i., 
which is the highest limit of the Civil Bill jurisdiction, in cases of rent, I 

. would 
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wouM suggeit that the appeal in cases aLo'\"e 100 I., should go direct to the Mr. W. 
Court of Land Cases Reserved, upon a report made by the chairman, or. (1 Connor JlorrV. 
as I would suggest, by a tribunal of chairmen, as upon a new trial motion. 18th June 1872 • 

. ,)64. Would you allow that court to inquire into fact as well as into law? 
I would entrust the chairman with the duty of making a repnrt, as upon a 

new trial motion. which is made upon a jl1dge's report. The -chairman would . 
no doubt report fairly. 

:,65. Then you would not give a re-hearing to any amount 1 
I have thought over that point, and certainly a re-hearing would be more 

satisfactory, and perhaps in case~ of '\"ery large amount, a re-hearing with all 
the witne&ses before th& court, might be advisable; but your Lordships will 
see at once the great t>Xpense that it would entail upon suitors to bave are
hearing from distant parts of the country, such as Donegal or Cork; it is very 
expensh·e. • 

566. Chairman.] 'J he Appellate Court is under very great difficulty with 
regard to appeals upon qur3tions of {act; the Court of Primary Jurisdiction h3s 
the witnesses before it, and seell their demeanour, and so on; we know perfectly 
well from experience that valuators never agree: of course it is a law of nature 
that they should not agree, and on the. one side 01' the other there is the 
greatest possible difference between them, and the reason being that they do 
not come to speak to questions of fact, but merely to opinions; and according to 
the side for which they are engaged, their opinion attach either upon the 
higher or upon the 10\\ er value. Your are aware that the Appellate· Court is 
deprived, upon an appeal upon a question of fact, of an opportunity of seeing 
those witnt'sses, and that it merely gets their· evidence, having nothing else to 
judge from 1 ' 
~ 0 doubt there is that great inherent difficu:lty in the case; the skilled wit

nesses of course speak only to opinions, and they always differ; the other day 
I was arguing a case, and the opinions were at~ght angles. 

567. lord Charlemont.] Did you say that in all cases you would allow an 
appeal from the barri~ters' court, no matter how constituted, to the Court of 
Land Cases Reserved? -. 

I think not; the chairman now may try cases of rent up to 100 I., and 
gh·e a decree. Where the amount of compensation awarded wai only 100 I., 
1 would have the appeal go to the judge of assize; and where above that sum, 
to the Court of Land' Cases Reserved. But e'\"ery suitor should have the power 
of appealing from the judge of assize to the Court of Land Cases Reserved, as a 
matter of right. You must consider the rights of both parties, and the expense 
to a poor man is terrible of taking a case to the court above; in fact it would 
be a denial of Justice . 

. ,)68. Still you gave the Committee to understand that you wished three 
barristers to sit, and that you would not leave it to one individual assistant judge ? 

Of course I speak, as I say, with a certain amount of esprit de corps. I con
scientiously think the chairmen, as a body, are perfectly competent to do their 
duty; I differ entirely from the notion that they have administered this law 
badly, and I wish it to be distinctly understood that, in my opinion, they have 
administered this law temperately and moderately. I have a strong im
pi ession in my mind, that the judges would have decreed larger sums than the 
chairmen have decreed. and I am confident that the ordinary Nisi Prius 
judges going circuit, would not have administered thiir law so well, for this 
reason, that they have not the all-important local knowledge which, in my 
opinion, is the great point in administering this Act of Parliament. Of course 
the judp;('s are eminent lawyers, but they sit at .Nisi Prius on circuit, to try 
these heavy questions on the evidence .before them; they know·nothing about 
the witnesses, and how ca~ they always arrive at safe conclusions? 

569. Chairman.] But local kno)Vledge must have a beginning. and you 
yourself have been only with the last week appointed chairman of a par
~icular county; I do not know whether you have any local knowledge of that 
county? 

None whatever; of course there must be a break of succession in chairmen, 
as there must be in every court; but I ha'\"e thought over this matter carefully; 

(136~ 13 .' I thought 
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I thought two years ago, and think still, that to reconcile, if possible, the great 
advantages of local knowledge and also to secure at the same time more 
uniformity of decision, three chairmen should go circuit together; we all have 
our panaceas for these' things. 

570 . Viscount LiiJord.] You 'say you a&sume that as a body the chairmen 
are competent; we aU know that some of the ablest men in Ireland are chair
men, but is it not a fact that many of those gentlemen have been appointed 
chairmen from political motives, having hardly ever ht'ld a brief? 

I think the chairmen as a body are competent. 

57 1• I am sure of that if we balance one against the other, but are there not 
men in that body, ~hom you, must confess, however unwillingly, are not com
petent to try such Important cases as these? 

My attention has not been directed to any case of the kind. 
" , 

57 2 • Lord Steward.] You have not been consulteu as to the nomination of 
chairmen? 

No. 
5' 3· Viscount Lifford.] Though you have not been consulted as to the nomi

nation of chairmen, still you may be acquainted with those gentlemen; I have 
no doubt that they have acted temperately and moderately; but supposing that 
three chairmen, who were not the most able men, happened to be in three 
adjoining counties, would not that be rather an unfortunate court ? 

I think not; I think the three chairmen of adjoining counties would be as 
good a court as you could select, and in my opinion it would be the best court 
that you could select. 

5i4. Do you think that would be a better court than two judges appointed 
to go through Ireland? 

Infinitely; beyond comparison. 

575. Why do you hold that opinion? 
For this very plain reason; I think judges going through Ireland, in the first 

place, could not do the work in a year; they could not do the work at all; it is 
quite beyond the capacity of two judges to do the work that would arise under 
the Land Act before them during a year, particularly when hard times came. I 
am speaking of two of the judges of the superior courts, and our judges have 
quite enough to do without starting them on an ambulatory circuit of this kind. 
In the next place, if you took those two judges on a kind of rota, taking them in 
succession, those two judges would be entirely without the local knowledge, 
which I look upon as the most important part in this question. 

576. But I am assuDling the creation of two offices for the express purpose 
of this work; would your objection still apply in that case r • 

If yon appointed them ad hoc, I think you could not have less than 
four. 

577. Then would you prefer the three barristers of adjoining counties to the 
four judges appointed simply for this office to travel together, or two to take one 
half of Ireland, and two for the other half? 

Two would not do it at all; but, as I say, I speak with an esprit de corps, and 
my own humble judgment would be that the chairmen would do the work at 
least as well. 

578. Chairman.] Wh'y do you say that two judges would not uo the work 
at all? -

I think that two would not at all get through the work. 

579. That depends entirely, does it not, upon the number of days (which 
ought to be ascertained) that the different chairmen have sat upon those 
cases? 

I think not; the Act is only in its beginning; I think there have been only 
five or six sessions ~ during which it has been in operation. The Act is not 
tested by severe years. 1 rather think that in severe years there will be a 
great deal of business to do under this Act of Parliament. 

- , 
580. Marquess of Salisbury.J In comequence of the increase of eject-

ments ? 
Perhaps 
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Perhaps to a certain extent, on account of the increase of ejectments; and 
rthere will also be tenants giving up holdings, and claiming compemation. 

5S 1. Is it not 'the case that this Act, forbidding to evict for rent due more than 
three years, would in cases of distress rather force the landlord to evict, lest he 
should lose his claim ? 

That ninth hectlon refers to a certain class of miserable small landlords in 
Jrrland, who have been notoriously very tyrannical to tenants: wretched middle
men, who have really brought most unjust discredit on the order of landlords. 
That part of the ninth section was practically framed to meet those cases. 
They extort enormous rents, and have kept arrears hanging over the' heads 
of their tenants vt>ry often since the time of the famine. I know such cases in 
tbe south, 

582. But 'Would not the necessary effect be that every landlord would be 
frightener! to let his arrears run for more than three years? 

Clenrly. ' 

583. Lord Somerhill.J And so it was intended? 
Clearly. 

584. Lord Greville.] Is it not the case that by the Act no tenant who is 
ejectrd for non-payment .of rent can claim compensation for disturbance except 
where, if the Court think fit, thf'y-may I,reat such ejectment as a disturbance? 

Yes. 

585. I understood you to say that you were apprehensive that in .bad times 
tenants would in many cases where the rent was exorbitant, if ejected for non
payment of rent, ,anticipate the period at which they might hav.e claimed 
compensation? 

Not-where the rent was exqrbitant only, but in all cases. 

586. With regard to that part of the section which states that if the Court 
shall certify that the non-payment of rent causing the eviction has arisen from 
the rent being exorbitant, then that ejectment is to be treated as a disturbance, 
what means arc there for the chairmen to ascertain what is an exorbitant 
rent? 

That is one of the great difficulties of the Act of Parliament, It arises through.., 
out the Act. It arises in the first place under the Ulster custom, because under 
the Ulster custom, in my opinion, the landlord has the right to raise the rent. 
He must not raise it so as to interfere with the tenant's margin; but I deny 
altogether that the U'lster custom is unilateral. The chairman must- ascertain 
the rent under the Ulster custom, .. and under the eq uities clause; and under the 
9th section I would decide that questioll in this way: I w0!lld have -first of all 
before me Griffiths's Valuation and I would make that one standard, and judging 
roughly, I would add, I think, about 15 per cent. for corn lands, and from 30 
to 40 or 50 per cent. for grass lands; I would make that a rough standard. 
'J hen I would also take, ot course, the evidence of witnesses and arrive at the 
best opinion I could form upon the subject. You must' administrr a rough 
measure of justice under th~s Act of Parliament. I do not oare if you had 
Solomon deciding these cast's, you would not get mathematical accuracy of 
decisioll. That is liopeless, but you can arrive at a rough measure of justice 
which I think will work well. 

587. Would it not be possible without suen a: provision as this for those I 

small tyrannical landlords whom you describe, to evade the provisions of this 
Bill by putting such an exorbitant rent upon the tenant that he could not afford 
to pay it, and would then lose all claim for disturbance 1 

Not at all. The Act would exactly meet that case. In the case of those 
~mall tenant~ where the rent does not exceed] 5 1., if one of those tyrannical 
landlords put an exorbitant rent, say 4 I. an acre, when it ought to be only 2 l., 
the chairman when this man came to turn out the tenant could decree com
pensaticn for disturbance. and compensation for improvements . 

.5 88. Was it not necessary to bave a provhion of thi~ sort to protect these 
.small tenants ? . 

I think that that is quite a right provision; but the only thing that I fear is, 
(136.) I 4 that 

-
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that it extends the claim for compensation for improl"ements to all cases. Take 
the case of a large farmer holding 500 acres. He pays 500 I. or 600 t. a yeaf, 
and he holds by a lease made before the passing of the .\ct. This statute 
annexes to that lease a claim for comr.ensation for improvements, which may 
be unlimited in amount, and which as to some impro\'ements may be. unlimited 
in point of time. That refers to leases made before the passing of the Act. 
This man from his own t:xtravagance, or hi., own folly, or anything you like, 
fails to pay his rent. He is evicted by his landlord; he comes before the chair
man with this claim for compensation for improvements; the law gins the 
period for the :lCcruer of the cldim for compensation for improvements at the 
cesser of the term; the ejectment accelerates the determination of that term, 
and the landlord may have brought against him a claim for compensation fur 
improvements which may be tenfold the amount of th~ rent, and that in the 
case of leases made before the passing of the statute I think the Legislature 
there went a little far. 
. 589.' Earl of Portsmouth.] Does it not arise as one of the difficulties in 
arriving at the real value of compensation in cases of eviction on the p~.rt of the 
landlord, that the tenant has great facilities for obtaining evidence; tbat he can 
get local evidence to any amount as to the value of the injury; while the land
lord has a difficulty in getting evidence on the spot, and has generally to import 
evidence? 

There is that difficulty. All who .know Ireland know perfectly well that 
tenants will in these cases all swear en masse. You must assume that. 

590. Would it be any advantage to the Court if it was strengthened by a 
valuator acting as an assessor? 

That was originally inserted in the Bill. If yO~l could get that class of man 
in Ireland, I daresay he might be very useful; but I understand the Irish 
Members, on both sides of politics, objected a.ltogether to that class of man 
being appointed. I do not exactly know why. It was originally understood 
in the Isill that there should be an assessor, but I believe that all the Irish 
Members for once agreed upon not having such a functionary. 

591. Lord Steward.] I think you said that there were some of the sections 
of the Act which might cause some difference of opinion among the chairmen 
from the difficulty of legal construction? 

Of course; that is inberent in every Act of Parliament. 

592. h clause 7, in your opinion, one of those sections? 
Yes; I have written an opinion upon that section. 
593. It has been stated, though I do not think that there is any authoritative 

statement on the subject, that a case, such as the following. would come under 
the operation of that section, with a view of claiming great damages against 
the landlord. We will suppose the case of a tenant dying and making as 
regular legal will; a quarrel ensues amongst the children, but in the end one 
of the children settles to take the farm, and to pay whatever is not legally left, 
but left by this document, by the father to the other children. The landlord is 
cogDlzant of this, and accepts this man nho pays the money a<;& the tenant. 
After a certain number of years that tenant is to be f'jected. Would the landlord 
be therefore liable for all the fortunes which the tenant had paid to his 

. brothers and sisters? 
I do not think that is the meaning of that section. The section excludes all 

leases made at the time of the passing of the Act. The section is not meant 
to apply, and cannot properly apply to that case at all. In the case which your 
Lordship puts, there is a descent, and the descent is regulated by th~ rules of 
law. If it is a freehold interest, it goes to the heir or devisee ~ if it is a chattel 
interest, it goes to the perl'onal representative for the next of kin. Any sums 
that have been paid byari incoming tenant in that way, that tenant, upon leaving 
the farm, is entitled to be paid; but it does not apply to the case of descent 
any more than to any other case. 

594. You would not apply it to any case of family arrangement? 
Certainly not. That is not the meaning of that section. The history 

and meaning of that section is this: we all know that in 11 great number of cases 
in the south of Ireland, there is no tenant right and there is no usage; 

but 
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but tenants with the consent or mere acquiescence of their landlords (which 
does not constitute a custom), have paid sums to each other, upon, obtain
ing possession. Those fines pdid by tenant to tenant were entirely, before the 
passing of the Act, at the mercy of the landlord. If an unfortunate tenant had 
paid a man 500 t. for 20 acres, the landlord could tum him out by notice to quit, 
and perhaps occasionally did so. The object and the policy of the seventh section 
were to enable an outgoing tenant in a case like that to recover from the land
lord that fine which was paid, provided the landlord did not accept the incoming 
tenant. J t was, in point of fact, to create constructively a kind of tenant right. 
That is the policy and object of that section, and it is, on the whole, a very just 
one. 

595. Marquess of Salisbury.l Have you had any occasion to interpret the 
words" implied consent," in the third line of the clause? 

"Implied consent ., is what you may fairly term constructive consent, and the 
constructive conlSent would mean lying by with acquiescence. 

596. Does that mean that, if the landlord knows nothing about it, he con-
sents r 

Silt:nce implies c:msent '\"'ery often. 

'597. Silence that is the result of ignorance? 
That is a different thing. 

5g8. Chairman.] When a proposition is put to a person, and when there is 
no answer giv.en to it. assent may be implied, but assent can, never be implied 
which arises out of ignorance? , 

I think, with respect, that it means what in a court of equity would be called 
constructive notice. -

599. Marquess of Salishury.] Would/you put that into lay language for the 
benefit of the majority of laymen on the Committee? • 

Notice is of t"O kinds: first, actual notice where the party has positive dis
tinct knowledge of the fact brought home to him; constructive notice is where 
by his lying by and "ilfully choosing not to know the fact, he is fixed with 
notice. 

600. But there must be distinct evidence of the landlord having known of 
the tenant's coming ~nto the holding? 

Yes, I think so. Supposing a landlord were living in England, and knew 
nothing at all about it, I think it would be very hard to say that that section 
applied. 

601. Are you aware whether there has been any difference of decision upon 
that subject? 

I think there has been no case at all upon that point. 
• 

602. Lord Meretiytll.l That ca!:;e which was mentioned to you has been 
brought before the Committee as an exemplification of .the general spreading: of 
a custom similar to the Ulster tenant right throughout Ireland. In a case of 
that kinrl,.in which money had been paid with the consent, or the implied consent, 
of the landlord, would you~consider that the tenant had a claim to compensation, 
as under the Ulster tenant right? 

My opinion is that even where there is a break in the tenancy the section 
does not apply at all as to dealings within a particular family. The section 
applies in the case of a break of the tenancy where one tenant is going out, 
and another is coming in. If a tenant I has paid a kind of fine to his 
predecessor, with the express or implied consent of the landlord, then the land
lord may be made liabl~ under the section for that fine, but I do not think it 
applies at all to the case of what we call privies in interest. 

603. Supposing the person had died intestate, and one of the sons bought up 
the family interest of the others, and then became a tenant, that being, so to 
speak, a new tenancy. would he afterwards have any claim agdinst the landlord 
for the sum of money which he had paid to his brother in purchasing that 
right? 
... That is a qut'stion which I could not answer without serious consideration. 

(136.) K It 

Mr.W. 
0' CotlflOr MIIJTiI-. 

18\.h June 1871. 



74 MINUTES OF EVIDBNCE TAKE:oi DEFORE SELECT COlIMITTEE 

lIlr. w. It would depend upon the question, in my opinion, as to whether a new tenancy 
Q' C01¥/lOfl Morris. had been created., ' 

18th June 18712. 604. Viscount Lilford.] Do you not think it possible that under the jth 
clause, something like tenant right" ould be established throughout the whole 
of Ireland? 

I think, as I said before, that this section was meant to apply to cases in the 
south, where there was no custom; and, in my opinion, the \\ hole policy and 
object of this Act of ParliaQlent, Tiewed en grand, was to extend tenant right 
all over Ireland; or, instead of that, to give an equivalent (If 31 years'leases. 
Those two objects seem to have been paramount in the minds of the framers 
of the Act of Parliament. 

605. Lord Somerhill.] Practically, you do not think the clause an unf.lir one 
if the landlord has knowledge of the sum to be given? 

I do not .think the clause is an unfair one if knowledge is fairly brought 
home to the landlord. 

606. Viscount LifJord.] You said just now, that you considered tenant right 
to be something like the English custom; is it not the fact that in England, 
tenant right applies to large districts, such as Kent, and so on ? 

I am very glad your Lordship has asked me that question. The cUt>toms of 
gavelkind and borough-English are of course applicable to descent. 

607. [do not refer to the customs of gavelkind and borough-English; but 
taking the Midland counties, where it is the custom of the country that grass 
should not be p.loughed up by the tenant (which is the custom in England over 
a large extent of country) is it your opinion that the custom of Ireland is a 
custom of estates, or a custom of districts? 

I am much obliged to your Lordship for asking me that question. That 
enables me to give my view of the first section. J think, as I said, that the 
true meaning of this Act of Parliament was, as far as possible, mutatis mutandis, 
to assimilate the law with respect to the Irish custom of Ulster to agricultural 
usages, properly speaking~ in England, with which we are all vel'y familiar; 
for they have been now in force for more than a century, and there is a long 
string of authorities upon them which every lawyer knows. In order to take 
that view, and to work it out with respect to the Ulster custom, the very first 
question which a chairman, or a judge, or a counsel, has to ask himself is this: 
Is there ~ legal usa~e affecting the holding under consideration? That 
usage is to be determined by showing a reasonably uniform course of prac
tice over a considerable district. I do not think that a uniform practice 
existing on a single estate \\ ill do; I do not think a uniform practice existing 
on a single holding will do at all; I am quite convinced of that. There is 
authority in the Court. of Exchequer in this country, in Dalby'S case, to show 
that a. usage existing on a single estate will not create a custom. I think the 
usage must be so extensive as, in the words of Mr. Baron Parke, "to create a 
reasonable presumption that it is the law of the district." When once that 
usage is created it is a local law by which pl'imtt facie every· dealing between 
landlord and tenant in that district is governed. If there is a contract or a 
lease that is contradictory or repugnant to that usage cadet qU(Estio, but if 
the contract be consistent with the 'Custum, then the usage applies. That, I 
think, is the guiding principle that should direct a court or a counsel in 
deciding or adjudicating upon this question of the custom of Ulster. 

608. Do you know any single district of the north of Ireland to which what 
you have just said applies? 

I am not so familiar with the north of Ireland as to be able to answer 
that question, but I may say this; I think there are many districts in the 
'north of Ireland where the usage in "its essence, putting mere varieties and 
.accidents out of the question, is so uniform and so general over wide districts, 
that it fairly applies. 

609. Would you kindly inform the Committee what the essence means, and 
what the accidents mean? 

I will. I have thought over that question a good deai. If you look at it 
in its naked and abstract idea; the custom of Ulster is nothing more than a 

jus disponendi in a ten an t for a valuable consideration. As the land passes to 
successive 



ON LA.NDLORD A.ND TUUNT. (IRELAND) ~CT. 1870. '1!S 

successive alieIlees or purchisers by virtue of .that disposition a certain 
interest in equity and conscience is acquired by those holders who are entitled to 
have it. That fastens a charge on the fee previously. existing only by con
nivance, by acquiescence, or by a quasi custom. Now it exists by law. That 
charge is fastened on the fee by law, and you cannot disturb it; but, subject to 
that charge, the landlord, in my opinion, retains every right of property, and, 
in my opinion, he retains, incident to those rights, the right of raising his rent, 
provided always that he does not interfere with the peculiar right which the 
tenant has acquired. In fact. there is a ~illd of mortgage attached on the land 
by virtue of the custom. The law has now clothed whdt previously was a 
quasi equitable charge with a legal title, and subject to that the landlord has 
every right of property whatever. 

610: In yourinquiries as "Times" Commissioner (which I had the great pleasure 
of reading very carefully), did it not come to your knowledge that there were 
30,000 or 40,000 acres of land, or even more, which had Le~n well man~ed, 
and on which the tenant-right had been limited to five years, and even less; 
and did it not a1&o come to your knowledge that there were large estates of 
50,0000r.even 100,000 acres in which there was no limit of tenant-right: 

Quite EO. 

611. Is it fair, in your opinion, that tlie owner of the well-managed estate 
should suffer by the lapsus of the owner of the ill-managed estate, the owner 
of the well-managed estate having, as I believe is almm:t always the case, limited 
the tenant-right entirely in the interest of the tenant? 

I.nm quite aware of that distinction, and I do not see any great difficulty 
in working it out. I am clearly of opinion, and I may say that I have no doubt, 
so far as a thing unsettled by judicial authority goes, that where the good 
owner, as you call him, has limited the tenant-right, and brought that home to 
the notice of the tenant by a properly constituted set of estate rules, and where 
that has been the course of dealing on the estate for a reasonable number of 
years, he will never be made liable for more than the regulation price. I 
remember my Lord Erne asking me that question, and I told him to 
make his mind perfectly easy; that I was quite sure the Legislature 
had no intention of robbing him, and no Court in Ireland would do it. But, 
on the other hand, where the owner has allowed the tenant-right to run wild; 
where he ha~. in point of fact, created such a state of things that the tenant is 
very nearly a copyholder; where really his right eats up the fee, and where 
the landlord has only a rent-charge, I say the law has only given a legal title 
to what was before an equitable right. and he has to take the thing as it stands. 

612. Then those two estates would be put in entirely different categories? 
Those estates, in working out the Act in the 'View I take, would be put in 

quite different categories. 

613. Does that entirely agree with what you told us just now ~ 
Entirely, in my view. The essence of the custom is nothing but a right of 

disposition. The amount obtained, though in a practicalt point of view the 
essence so far as the landlord and the tenant are concerned, is not in a legal 
point o( view the essence at all. It is like different heriots. I am not very 
familiar with that kind of law, but it is perfectly conceivable that a heriot in 
one case may be a pair of gilt spurs, and in another case it may be the best 
horse in the whole manor. The amount, greater or less, has nothing to do with 
the question of tenure. The freehold landlord of 50 I. a year, and the great 
freeholder Qf 50,000 I. a year, in point of law have the same legal &tatus. That 
is the distinction which 1 would draw between the essence and the accidents of 
the custom. . 

614. In one case you would allow the tenant-right" to be tested by what 
it could be bought for in the market, and in the other case you would take it 
according to the custom of the estate ? 

Certainly, assuming that the rule had been acted upon. There is a case 
before Lord Chief Justice Monahan. which I think is standing for appeal upon. 
that very point. Really I have'not a shadow of doubt in my mind that that 
point will be decided as I say. It would be perfectly intolerable to hold it 
otherwise I think. It is just like the regulation in the army. 

fl3G.) It 2 615. Is 
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O''''~~/~ortis. 615. Is it your opinion that the 9th, lOth, and 14th clauses apply to the 
..,,,,, Ulster custom i' 

18th June 1872. That point I have not very carefully considered, but the inclination of my 
own mind would be rather that they do not. I thmk that, on the whole, the 
Ulster custom is left almost alone in this Act of Parliament, except under the 
1st, 16th, and, in my opinion, the 18th section. I think that the 18th section 
(that is the equities clause) applies to the Ulster custom, and it would be in
tolerable if it were not so. The 16th section seems to govern e>ery case, and 
then the 17th and 18th sections seem to hang upon the 16th ~ection. 

616. Lord Somerllill.] Has it come under your observation that there is 
considerable difficulty in administering this Act, and the general law of the 
land also, upon the devolution of the tenancy by the death of a tenant leaving 
a numerous family? Supposing that the tenant is under notice to quit at the 
time, that the land~ord. in a short time evicts the tenant, either for non-payment 
of rent or upon nptice to quit, and that the court decrees to the tenant a 
certain amount of damages, how ooes the landlord know exactly to whom 
those damages ought to be paid; is there no difficulty as to that uncer
tainty ? 

There may be very great difficulty; I ~m not aware that difficulty has arisen 
at all under the Act of Parliament as yet; but in a Bill brought in by your 
Lordship some years ago, there was a proposal that every yearly tenancy should be 
presumed to be a freeholder, in order to get rid of that very difficulty, and I think 
that was an excellent way of dealing with tlJOse small tenancies. I am aware 
that there is sometimes great difficulty in ascertaining who are to be the de
fendants in bringing those claims. I understand (though I do not know) that 
there was a case in which a minol' and a remainder-man and trustees were all 
made parties, as respondents, in one of those Civil Bill proceedings against a land
lord. Those claims are generally flamed by an attorney, and very frequently 
there is great difficulty in knowing who is to be the defendant. I am aware that 
in practice 'that has, arisen; I am not aware that that the difficulty which your 
Lordship suggests has arisen yet, but it obviously "ill arise over and over 
a~ain. Of course on the devolution of a tenancy, if it be a freehold interest it 
wIll go to the heir 01' the devisee; if it be a chattel interest, it will go to the 
executor or administrator to be divided afterwards amongi:>t the parties interested. 

61 j. Supposing a landlord to eject a tenant, or to eject the family of a tenant 
lately deceased, when the landlord is decreed to pay, say 20 I. 01' 40 I. to the 
family, has he not some difficulty in ascertaining from whom he is to get a 
receipt? I 

Such a difficulty of course mayarise, but, as a general rule, when a tenant dies, 
one of the family is taken in and treated as tenant by the landlord, and he be
comes thp. yearly tenant in the place of the original man. The fact of his paying 
yearly rent would constitute him a yearly tenant. 

618. And without precluding his brother and sisters from claiming their"share 
as against the landlord? 

It ought to do s(1in Ii properly constituted case; but as we all know in Ireland, 
it very often happens that a tenant dies, and the whole of his representatives are 
treated en masse as the succeeding tenants, and receipts are given to the repre
sentatives, and nobody knows w~o the tenant is. 

619. It has often Q,appened, and the Act does not deal with that difficulty, I 
believe? 

It has happened, and the Act, I think, does not deal with that case at all. 
It defines who the landlord is to be. 

620. Earl of Portsmouth.] Is there not this curious point in the Act; that 
with regard to a tenant under a middleman, in the case of the landlord 
evicting, the middleman, and not the actual occupying tenant, would get the 
compensation, unle~s the middleman allowed the tenant to receive the com
pensation? 

I do not think that is so. I t~ink the 20th section provides for that kind of 
case. 

621, Lord Somerhill.] In its operation" the Act has not remedied those 
difficultie,s to which you have alluded in your last answer? 

I do 
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I do not think the case has arisen. The Act cannot be held to operate until 
th e case arises. 

622. Marquess of Salisb~ry.] Is there in existence any return showing the 
number of cases that have arisen? 

I think there is. Mr. Hancock, whom your Lordship may know by reputa
tion as a very eminent collector of statistics, I think has collected in the judicial 
statistics of Ireland, the cases up to December last. 

623. Are your judicial statistics published yet? 
I think so. 

624. Earl of 13andon.] Have you seen the Paper read before the Statistical 
Society by Mr. Heron, the honourable Member for Tipperary, in which he gives 
all the cases which have occurred? . 

I have not seen that Paper; but I may say that my knowledge of the chair
men's decisions is pIincipally drawn from reading cursorily the newspaper 
reports, and I have also read those reports in "The Law Times of Ireland," which 
is the only thing like an authentic report which exists. You will find them all 
in "The Law Times of Ireland," as far as tht'y are reported. 

625. Lord Silchestel'.] You stated that the judges contemplated some 
revision of their scale of fees; do you happen to know whether they contem
plate also any alteration of their rule with regard to the serving of notices! 

I do not. 

626. Are you aware that under the 16th clause the notice must be served 
within the prescribed time, whereas, tInder present circumstances, I understand 
that according to the rules a notice may be so sen'ed that the tenant's claim for 
compensation is not heard until after he has quitted his farm? . 

It may bt' so. 

627. In that ,case the landlord would be deprived, would he not, of the 
. option which he has of allowing the tenant to continue in occupation on 

reasonable terms 1 
Yes. 

628. 'Would you see any difficulty in so altering the rule that the trial may 
in all cases take place before the tenant has quitted his farm 1 

It would be very fair and reasonable that such an alteration should be made . 
. There was a good deal of doubt at the time amongst the Dar whether it was 
competent to the judges to. make that rule. Of course, as we all know, the 
affairs of agriculture are such that it is sometimes a matter of the most vital 
importance to have the land up in proper time. In fact everything should be 
done to have the thing quickly disposed of. 

The Witness is directed to withdraw . 

. 
Mr. JOHN HANCOCK, is called in j and Examined, as follows: 

629. Chairman.] WHAT are you? 
I am a Laud Agent, and I h~ve been a Magistrate and a Grand Juror for 34 

years. 

63\J. Has) our attention been called at all to the working of the Land Act? 
It has. 

631. What is your opinion as to the working of that Act? 
I think that it is working extremely satisfactory. 

6.~2. Viscount Lifford.] Does that apply to your own county or to others? 
I apply it especially to the counties of Armagh and Down, and generally from 

public knowledge to other parts of Ulster. 

633. Chairman.] Haye any complaints~ or has any dissatisfaction, been 
expressed with regard to <ijfferences of opinion among the chairmen? 

I ~hink not. I think that the differences of opinion have been extremely few 
considering the short time that the Act has been in operation, and the numbt'r 
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of assistant barristers. Our cbairman is administering the law to our entire 
satisfaction. 

634. Lord Somerhill.] Have not other chairme~ differed from him upon 
points which he has decided as to the construction of the Act? . 

Not materially. One difference has been the question of the double notice; 
but I do not think that when that is analysed it will be seen to be a \"ery 
important differer.ce, for this reason, that 1 believe all the chairmen admit the 
right of the double claim, but only differ as to the time of its being put forward, 
some chairmen holding that you must first go in on the custom, and that if you 
fail on the custom, you are not barred from making a subsequent claim; whilst 
other chairmen think that, for the interest of both landlord and tenant, it is 
better to dispose of both claims at the same time. 

, 635· Have you heard that the chairman of the county of Derry differed 
from the chairman of the county of Down on an important point, which was 
referred to Lord Chief Justice Monahan, and that (aecording to what was 
stated in the papers) although the chairman of the county of Down dissented 
from the chairman of the county,of Derry, and appealed to Lord Chief Justice 
Monahan's opinion, th~ chairman of the county of Derry adheres to his own 
opinion still, and has since so decided? 

I have not seen it mentioned, but I do not at all deny that there may be those 
differences of opinion at first, until the law gets into a more settled state, hy 
which there will be a more uniform practice. . 

636. That is to say, the chairman will create the law, but the law by the Act 
is not clear 1 

It will make up for the deficiencies in the Act of Parliament. 

637. Lord Charlemont.] You were examined at great length before the Devon 
Commission, were you not? 

I was. 

638. And your evidence before that Commission has been received hitherto 
as of the greatest value, I believe? 

I do not know about that; but there it is for what it is worth. 

639. With regard to the Ulster tenant-right custom, you heard what was 
said by Mr. Morris ~ 

I did. 

640. Mr. Morris at one moment preferred to act. upon the district custom 
rather than upon the estate custom; he instanced cases where the estate 
cu~tom running over a ,,"ery large tract of land he would act upon it; and, as 
I assume from what he said, in small estates he would act upon the district 
custom. In the case-of your county, the county of Armagh, where Dr. Ha
milton is the chairman, and of the neighbouring county of Down where 
Mr. Johnstone is the chairman, are you able to tell the Committee that there 
is any similarity between the opinions or decisions of the two chairmen, or have 
you not found that there is a very gre!lt d~fference between them r 

We have not found any great difference as to the decisions of the chairmen 
in point of law; of course, the decision of the chairmen upon each individual 
.case must depend very much upon the evidE'nce given bE'fore the judge, and I 
am sorry to say that, as a rule. the newspaper reports which we get of the 
evidence in those cases are extremely incorrect and defective, and therefore it 
is not easy for persons who have not been themselves in the court itself to 
ascertain or to judge how far those assistant barristers have given reasonable 
decisions; but, in point of law, I am not aware that there has been any 
material difference between the decisions of the two barristers. 

641. Lord Somerhill.] You mentioned that you had given evidence before 
the Devon Commission; I suppose that you are more or less familiar with the 
result of that Commission, and with the evidence given before it '? 

Y{;s. 

642. Is it a fact that the Devon Commission recommended, or that the wit. 
nesses who gave evidence before that Commission, recommended, that the 
Ulster custom or tenant-right should be limited to five years? 

I believe 
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J believe that was one oC the resolutions of that Commission; the evidence Mr. J. HancocTt. 

given by the Ulster witnessps was very much the other way. 

643. But that limit was mentioned, was it not? 
My recollection is that that limit was mentioned by the Commission itself. 

644. (lave you he,ard that it was generally supposed, or do you know at all 
that in the decision of a late case that opinion affected the judgment given by 
a chairman, and subsequently by the Lord Chief Justice upon appeal, and that 
five years was given in the case, as it was supposed, because the Devon Com
mission had recommended that as the limit 1 

I rpa1Jy cannot say that I have read of that, nor do I think that an assistant 
banister would take the recommendation of a Commission which sat in 1844, 
as a ground for a decision in open court in 1872. 

645. Do you think the tenant-right has become more valuable since then? 
No; but I do not think that the evidence given before that Commission, 

under the circumstances, would be receivable as evidence before a judge in a 
case where he is hearing witnesses viva voce. It may be the opinion of a Co~
mission or of anybody, but it is not evidence upon which now a judgment 
should be founded, as judgment in court should be founded upon the 
evidence tendered in the court. . 

646. Has the value of tenant-right risen in Ulster since the passing of this 
Act? 

I cannot say that there is any material difference in it since the passing of 
this Act, the Act having been so recently in operation, viz., only about f8 
month~. 

647. Marquess of Salisbury.] Has the value of land risen or fallen? 
The value of land is increasing and has been so for years. 

648. Has it increased in a greater or smaller ratio since the passing of the 
Act? 

I think that the time since the Act passed has not been sufficient to give us 
. opportunity and means of judging as t~ the permament increase. 

649. Lord Brodrick.] The difference between the value of the land and 
Griffith's valuation is on the increase, is it not, in consequence of the rise in 
prices? 

That depends upon whether your Lordship refers to Griffith's valuation or 
upon the tt'nement valuation, on which the present taxation is framed in 
Irt'land. Griffith's valuation was of a much earlier date and was founded 
upon a scale of prices. 

650. Lord Wenlock.] Have there been any appeals to the Land Court upon 
• the estate with which you are more immediately connected? 

Only one; and if your Lordships will permit me, I will explain the circum
stances of it: The case was a case in which I as agent had served notice to 
quit previous to the introduction of the Land Act. The tenant had a sister 
and had not paid, and had declined to pay, his sister her fortune on leaving the 
farm, and in consequence of his disobeying the rules of the estate in that 
re~pect, and dealing inequitably with his own family, I served him with a notice 
to quit. . In answer to that he served a notice of claim under the Land Act. 
My ejectment -came on for hearing as one of the first cases under the Act. 'Ve 
put in an answer to the claim, and he proceeded no further with it. He paid 
the entire costs of the proceeding and paid his sister her fortune, and he 
remains a tenant on the ·estate. 

651. Lord Somerhill.l Do you consider that the letting value of the land in 
Ulster, practically, since the passing of the Act, has undergone any alteration? 

I cannot perceive any very great difference since the passing of the Act; but 
your Lordship is aware that the passing of the Act is merely confirming by 
law that which has been the custom in Ulster, so that it is not likely that it 
\1ould have auy effect upon the increase or decrea&e of rents. The law now 
merely makes that a legal qualification which before was in an uncertain 
state. 

(136.) K 4 652. But 
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6j2. But the landlord was not liable before to be called upcn for compen-
sation, was he? 

But practically he gave it, if he took the land into his hands. 

6.')3. Was it not practically the incoming tenant who paid it ~ 
It was. practically the incoming tenant who paid it; but if the landlord re

sumed possession himself, he stepped into the same position as an incomino
tenant, and paid the money himself, which an incoming tenant would ha\"'e paid. 
There is DO difference in the system, ·because the law makes that leO'al which 

• 0 
before was uncertam. 

654. Chairman.] You say that, according to your judgment, the wod.inn' of 
the Act has been satisfactory?' 0 

Yes. 

655. Is that in respect only to the Chairman of Sessions having a primary 
jurisdiction to decide cases. of this kind; or does it apply also to the appeal to 
the going judge of assize, and to there being no appeal beyond the going judO'e 
of assize, except upon a question reserved by him at his discretion? 0 

I think so, decidedly; and for this reason, that I think that, though there 
have been very few cases as yet going to the judge of assize, it is of great 
importance that those app~als should be done at a moderate expense, and done 
qUIckly; and that, therefore, by having the appeal from one judge, who miO'ht 
make a mistake, to the next judge, you guard against the error of the prim~ 
judge, and at the same time do not entail heavy costs. I do believe that 
the judge of assize is as good a judge of appeal as you can possibly have in 
those cases. 

656. Viscount Liff01·d.l You stated, did you not, that there have been very. 
small differences in point of law amongst the judges of the Civil Bill Courts? 

So far as I am aware, that is s,O. 

657. Are you aware that there is a considerable difference amongst them as 
to \V hether tenant-right extends to leases? 

I have heard that there has been a considerable difference. 

658. Are you aware that there is considerable difference amongst them as to 
the area of tenant-right, whether it is to be judged by estates or by districts? 

Yes. 

659. Are you aware also that there is considerable difference of opinion 
between them as to the amount of tenant-right? 

I am not aware. I take it that that would be a question of evidence in each 
case. 

660. Is there anyone point connected with tenant-right upon which the' 
ehairmen have not had differences of opinion? 

Not that I am aware of. 

, 661, Lord Somerlliil.] Do you mean that you are not aware of the dif
ferences? 

I am not aware of the differences which are referred to by the noble Lord. 

002, Viscount LiiJord.] Is there anyone point connected with tenant-right 
upon" hich the judges of the Ch'il Bill Courts ,are agr~ed 1.. . 

I do not exactly understand your Lordship s question. \\ hat I understa~d 
you'to mean is this: There are three points to which y?u have referred JD 

which there is a difference of opinion among assistant barmters: That may. be 
the fact as regards those three poi~ts. As regards tenant-ng?t.underlymg 
leases, that is a point upon which there may be a difference of oplDlon; but as 
regards any other points, I believe that the chairmen are agreed. 

663. I wa~t to know what those points are: ..' 
I do not know. I cannot see that the barristers make any difference III thelr 

decision~; but as to some of the points, I have no knowledge one way or the 
other. 

664, Earl of Kimberley.] You said that there was a difference of opinion a5 
regards 
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regards the temmt-right being claimable on the expiration of the lease. Has. MI'.J. Ha'IICoclt. 
that differrnce of opinion, to your knowledge, been expressed in many cases. 18th .luue 1872 

I do not know. 

66,). Upon what do you base your knowledge that there are differences of 
opinion? 

As far as I have heeh able to judge of it, my opinio!l is that the tenant right 
dol's underlie the lease. ' 

666. As regards the question of whether the chairmen have differed, you 
said you were aware that there were differences of opinion. 'Yhat cases do rou 
know of in which a difference cf Opi9ion has been expressed? 

I cannot mention any. 

667. Will you explain why you think that differences of opinion do exist? 
Merely because I have heard from common cOD\'ersation that assistant 

barristers hat'e gil'en different views with regard to those questions. I take it 
that the conversation of a barrister sitting as a judge is different from conver
sation at other times. 

668. Then I understand your anSWf'r to be this. That you ha¥e heard it 
commonly reported that there exists a difference of opinion among the a.,sistant 
barristers; but that you do not base your knowledge that differences of opinion 
exist between'them upon official statements which they have made? 

Certainly not. 

669. That being the case, would not you be of opinion that an inquiry upon 
this point is premature, when we do not yet know, except from common rumour, 
what the opinions of the assistant barristers are? 

I tbink so. 

670. Viscount Lifford.] Will you tell me upotl what your opinion as to the 
working of the Land Act'is based? 

It is based upon my own experience of my own county, amI upon the ordinary 
channels of communication in which one reads of such cases in other counties. 

°71. Notwithstanding that. you ha,te heard that in e¥ery other northern 
county there have been differences of opinion between the judges of the Civil 
Bill Courts? 

I do not think that any conflicting opinions which one has heard of are of 
such a. nature as to lead one to declare that the working of the system is not 
satisfactory. ' 

6i2. Marquess of Salisbury,] Are you satisfied, for instance, with that deci
sion which gave 41 years' purchase as compensation? 

That is the case of Lord Leitrim and Freele. To call it 41 years' compensa
tion is rather an unfortunate way of putting the case; bec:luse that case is 
simply this, as far as I rrad it; that Lord Leitrim leased some 40 acres of 
ground, at a rent of 6 I. a year, to this tenant, and for some reason or othrr his 
Lordship wished to recover possession of this farm at a subsequent date. This 
case came before the assistant barrister, but I believe that it appeared on the 
trial that the letting valur, under the tenement valuation of that same ground 
was at least 19l. a year; and the assist::.nt barrister on that !>tate of facts 
awarded compensation to the extent of ~ome 250 1. Of course, 250 1. may be 
lookrd upon as 41 years' rental at 61. a year; but it is only the third part of 
that if you will take the real rental of 191.; and it is.quite clear that the sum 
being in the nature of compensation for improvements, Lord Leitrim, by gaining 
possession of that farm, is able to let it at 19 I. a year instead of 6 I. 

tli3· It was 14 years'rack rent which was really awarded, was it not? 
Fourteen years; not the rack rent, but the ordinary compensation under the 

Ulster tenant right of 2501. The letting of land in Ulster generany is done 
by valuation,_and not by competition, and the valuation is always made upon 
the understanding that there is provision for the custom of the country in the 
eJ:change of farms, by the payment of cash from one tenant to the other. . 

6;4. Lord Charlemont.] How are we to underst.md your answer, that the 
letting of land is not by competition, but by valuation? 

(136.) L In 
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In the north of Ireland thp estates are valued by competent valuators, and 
the valuators d9 not take the buildings into account. The buildin!rs having 
been made by the tenant, and not the landlord, the valuators in all the large 
estates have valued the properties upon the understanding that the buildings 
are the property of the tebant. 

675. Marquess of Salisbury.] Is that universal in the north of Ireland? 
[t is, so far as I am able to tell. 
076. Does your experience e'!Ctend beyond your own county? 
It does; to tht' county of Down, and also to portions of Antrim. 

67';. Earl of Bandon.] Do you mean that Lord Leitrim's tenant had trebled 
the value by what he had himself done on the farm? 
\ I mean that by the valuation put on by an independent Government valuator 

this particular piece of ground is now worth 191. a year; that it was let oria-i. 
nally by Lord Leitrim at 6 t. a year; and that it is alleged that the increas~d 
value was put on by the tenant's improvements? 

67~. Viscount L1ford.] Was that the evidence of the tenant, orwasthal the 
Government valuation ? 

I understood that it was the evidence of the Government valuator. 

679. Lord Steward.] YOll have no personal knowledge of this case? 
None but what I ha"Ve read in the newspaper. It was in answer to the 41 

years' claim. 
680. Lord Charlemont.] Your own practical knowlege of the \\ orking of this 

Act does not extend beyond Armagh, does it? 
It extends to Down and to portions of Antrim. 

681. Earl of Bandon] Do you know the nature of the improvements which 
Lord Leitrim's tenant made there? 

No, I do not. 
682. Lord LU7·gan.] In your experiE'nce as aland agent, have you hea.rd any 

wish expressed by the tenantry to alter the tribunal as it at present stands 1 
No, quite the contrary; I think the tenantry have every confid~nce in the 

assistant barristers' tribunal. 

683. Marquess of Salisbury.] Have you heard any such wish expressed by 
the landlord ? 

No, I have not. 

684. Earl of Kimberley.] Have there been many cases in the county of 
Armagh which have been decided under this Act? 

There have been a number of cases; I have myself attended at a great 
number of them. They have been tried by the assistant ba.rristprs, and they 

. have ail given satisfaction, and there has been no appeal from them. 

685. So far as the Act has been put into operation, you think that in the 
county of Armagh its working has been satisfactory? 

I do. . 

686. Would you not, however, add to that, that the time during which the 
Act has been in operation is very short, and that it is premature to express, 
either one way or the other, a decided opinion as to its working? 

I think it is; I quite agree with your Lordship in that. 

687. Do you not think that it is quite possihle that some pcints which now 
may seem to be unsatisfactory may turn out to work well; while, on the other 
hand, some things which now appear satisfactory, may turn out not to be quite 
so good as is supposed? 

Quite so. . 

688. Viscount Lifford.] You are very fortunate in your chairman, I believe, 
in the county of Armagh? 

We like him very much. 

689. Lord Lurgan.] He enjoys the confidence of both landlords and tenants, 
does h(' not? 

Of both. 
The Witness is directed to withdraw. 
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Mr. ,HUGH BOYLE, is called in; and Examined, as follows: 

690' Chairman.] WHAT are you? . 
I am an estate agent, residing in the city of Armagh, and have agencies in 

the counties of Armagh, Tyrone, and Down. 

69 J. Have you had experience with regard to the working of the Land Act? 
1 have had a good deal. 

692. What is your opinion with regard to the satisfactory working of that 
Act, or otherwise? 

I eh,ould say that it is highly satisfactory, as far a~ the tenants are concerned. 

693. With regard to the landlords is it; in your opinion, satisfactory? 
I cannot agree with my friend Mr. Hancock as regards the landlords being 

satisfied with it, according to my experience. 

694. What are the grounds fOI' the opinion which you entertain that the 
working of the Act is not satisfactory? 

I consider that the chairmen of counties have been led away by such evi
dence as has been given on the part of the tenants, so that exorbitant claims 
have been preferred before, and entertained by, them. . ' 

695. Does any reason occur to you for that influence upon the minds of the 
chairmen inducing them to yield to exorbitant claims? 

I impute no wrong motive to them; 1 think, perhaps, it was done by the 
weight of evidence which was adduced on the tenant's side. 

. °96. Is it within your experience that tIle landlords have found a difficulty in 
getting local evidence on their side '? 

I have not had experience of that; but I should apprehend that they had 
great difficulty in it. because the tenants naturally stand shoulder to shoulder 
and hand to hand in the matter, and 1 do not think they have so strong a 
feeling in favour of the landlords. 

697. Are you aware whether there has or has not been a great difference of 
opinion as to the construction of the Act by the different chairmen? 

I am aware of it. 

698. Do you consider that the appeal to the going judge of assize is a satis
factory mode of reviewing the decisions of the chdirmen ? 

I think it would be a satisfactory appeal; but there ought to be a further 
appeal in a doubtful case. 

699. Do you think it satisfactory that ~he going judge of assize may finally 
decide the matter, if he pleases, without sending it on to another court by 
stating a case? 

No; I would allow the case to go de novo before the Court of Appeal. all the 
.evidence being produced j I would not have fdith in a written statement. 

700. Marquess of Salisbury.] Has it occurred to you in any way to think of 
any remedy for the predominance ofloeal evidence in favour of the tenant, and 
the disadvantage at which the landlord is placed? 

I do not consider that 1 can suggest a remedy for that altogether; a paid 
valuator has been mentioned here and a good deal can be said in favour of 
that suggestion. 

';'01. Would you approve of that suggestion V· 
I would; I think that he would be above local influences. 

702. It is, I suppose, almost impossible for a local valuator to give evidence 
against the interests of the tenants 1 

! would not say that it would be impossible. 

-70.3. Would he not be incurring considerable disadvantage by doing so? 
He would, and I think that the landlords are placed at a disadvantage by t 

Land Court as the law is at present administered. 
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704. Viscount Liffurd.] Are you aware of any conflicting decbions having 
been given in the COUll ties adjoining you? 

I am aware of one case in which Mr .. James Hamilton, chairman of the county 
Sligo, who, I believe: was before your Lordships on Friday last, appeared for 
me as counsel at Omagh assizes for the county of Tyrone, and his opinion on the 
case which he had on hand, was at utter variance with the decision which had 
been given by the chairman of the county Tyrone, as well as the affirmation 
of that decision by Lord Chief Jlo.stice Monahan at the hearing of the appeal 
at the assizes referred to. 

70.1. Are you aware of a case in the county of Tyrone of a property in which 
a decision given by Mr. Justice Keogh was not ruled as a precedent by the 
barrister on the next occasion? 

, I am not sufficiently aware of that case to give an opinion upon the subject. 

706. Taking the different points from which YGU can look at tenant-right, 
can you name one sitigle point connected with tenant-right on which the ludges 
of the Civil Bill Courts ot the North of Ireland are agreed 1 

I do not know, except the instance which I have given, where Mr. Hamilton 
thought one thing, while the chairman of the county and the judge on the 
hearing of the appeal ruled differently. 

i07. Marquess of Salisbm'Y'] In what cases do you think that the landlord 
lIas been at a disadvantage in those courts; have you any cases on which you 
found that opinion? • 

I knew before the passing of the Act what was gi\"en for land hy the landlords 
for surrender to themselves, and I know how difficult it is to deal with tenants 
since; but perhaps that is the fault of the Act, and not of the administration of 
the law. 

j08. Lord Greville.] As between tenant and tenant, has there been any ditl'er~ 
ence with regard to the prices which have been paid since the passing of the Act? 

I should say that the prices have been higher since the passing of the Act. 
jog. Has there been any difficulty in ascertaining what has been the usual 

custom of the estates which you manage as to the amount of tenant-right paid? 
I should say that there was great dithculty in doing it, and I do not think that 

tenants would kefop faith with you in telling you the exact sums. 

7 J o. Have you put a limit upon the amount of tenant right on your estate? 
I have not; I have dealt with each case as it caDle uefore me. 

711. Do you think it impossible to ascertain the exact amount? 
I will not say that it is impossible, but I think that it would be very difficult 

to arrive at any certain conclusion. Say that 10 l. an acre is the price put on 
by the Estate Office, I dQ not see anything to prevent a tenant saying that he 
had given 10 l., when he had given 15l. 

712. I suppose that in your own neighbourhood you are aware for how mu~h 
the tenant-right generally sells? 

I have heard very frequently. 

713. And, judging from that, you think it impossible for the Court to arrive 
at the knowledge of what the custom has been as to th~ payment which has 
been made by the incoming to the outgoing tenant? 

Except there is evidence of it, 1 do not see how the Court can come to a 
correct conclusion. • 

714. But you think that the Assistant Barrister's Court has great difficulty 
in arriving at the truth? 

Not in a case of that sort; the witnesses would be all on their oath. 

71 5. Then in that case th,e landlord is not at a disadvantage, so far as this 
Act is concerned? 

No, not as regards one tenant buying from another. 

716. Therefore, in the working of the tenant-right, the landlord is not at a 
disadvantaO'e since the passing of this Act t 

Except that the tenant-right sells at such an -exorbitant price, that it would 
affect his interest as landlo .. d. 

717. Do 
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i 1 7. Do you mean that the price of the tenant-right has increased since the YrLH. BO!lle. 
passing of the Act? 

I should hay so; it is calculated to increase, at any rate. lQtb Jane 187~· 

718. Will you tell the Committee how much it has increased? 
I used to give 10 t. an acre for taking up possession of the land from the 

tenants, but recently I have reluctantly been obliged to pay 20 I. 
719. Do you know any case in which a landlord taking up land from a tenant 

has been obliged to pay more than an outgoing tenant would have been able 
to obtain from an incoming tenant? 

I do not know positiv~y; he might or he might not. 

720• But you do not of your own knowledge know any case in which the 
landlord has been called upon TO pay the outgoing tenant more than the 
incoming tenant would hAve had to pay? . 

I think 1 may; safely say that I know a case in which a landlord had to give 
more than an outgoing tenant would have gJt from a solvent incoming tenant. 

72 J • Was that by a decision of the Court? 
No, without going into court. 

722. Lord Kildare.] Was it not the case before the pa!lsing of the Act, that 
a landlord taking up land was expected to pay more for it than an ordinary 
tenant: 

No; I should expect the contrary. 

7:23. Earl of Kimberley.] I understood you to say that eXOl·bitant claims 
have been allowed under this Act; is that so ~ 

I should say so. 

724. Can you quote an instance of it ~ 
There bave been some cases in the county of Down. 

j25. Do you know of your own knowledge any cases, since the Act has 
passed, where a claim which you would consider to be exorbitant has been 
allowed by a judge? 

Of my own personal knowledge I do not know such a case, but I have read 
of Mr. Johnston, in the county of Down having allowed claims which I 
look upon as exorbitant. 

726. Do you think that those claims which you look upon as exorbitant are 
beyond what the tenant could have claimed under the custom before the passing 
of the Act? 

Ye~, and I think tenants have received higher compensation since the passing 
of the Act. 

72j. I understand you to say that you think that the clai~ which has been 
allowed on the part of the tenant, in certain cases, is a claim which is beyond 
what would have been allowed under the custom before the passing of the Act? 

I do. 

728. But you know of no such case, I understand, of your own knowledge? 
I do not think that I know of any case of my own knowledge. 

729. You speak of the differences of opinion between the chairmen; do you 
know any other such case, except the one which you have heard mentioned, of 
Mr. James Hamilton? 

It is the only case which I know practica!ly myself. 

i 30 • Do you think that it would be wise to form a judgment as to the work. 
ing of the Act upon one or two cases of differences of opinion? 
. If it is not presumption for me to give an opinion, I think that -it would be 
better to have a higher tribunal than the chairmen of counties. 

73}. Do you think that there is a sufficient body of evidence attainable as to 
differences of opinion between the chairmen, to enable us to form:l. correct 
judgment at present as to whether the Act works well or not 1 

I do not know what evidence is before your Lordships on that head. 

732. Do you yourself think that there is sufficient difference of opinion be-
(136.) L 3 twee:c. 
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tween assistant barristers to enable you to judge whether ihe Assistant Barristers' 
Court works well;: 

I do not consider that the Assistaut Barristers' Court works well as I egards 
the fair interest of a landlord. 

733. It has been alleged that there are difference:. of opinion between 
assistant barristers, and that the existence of those differences of opinion 
renders it expedient to consider whether the tri\;)unal is a good one; do you 
know of a sufficient number of differences of opinion to enable rou to form a 
jud!5ment with reference to the point whether the tribunal is a good one or a 
bad one? ' 

I do not know many differences of opinion of my O\\rn knowledge. 

734. Lord Lurgan·l When you £peak of the opinion of Mr. Hamilton, the 
bhairman of the county of Sligo, differing from a defision of Lord Chief Justice 
Monahan's, was that opinion of !\Jr. Hamilton's a judicial opinion given in his 
position as chairman? -

Not at all. It was given as an advocate, as counsel in a case where he po&i-
tively assured me that the Lord Chief Justice could not go into the case. 

735. Where was this opinion of Mr. Hamilton's given? 
At Omagh Assizes, last July. 

736. Chai, man.] In what way was that 9pinion given? 
He was retained as coumel for one of my employers; and he assured me 

that Lord Chief Justice Monahan could not go into the merits of the case on a 
point of law; I should say, perhaps, that Mr. James Hamilton is the leading 
counsel on his own circuit. 

73i. I understand that this was a case in which Mr. Hamilton, who was a 
judge in one county, was acting as advocate in another county, and he was 
denying the opinion of Lord Chief Justice.Monahan, stating that his Lordship's 
opinion was not, in his judgment, correct" 

Yes; it differed also from the opinion of the assistant barrister of the county 
Tyrone, Mr. Loftus Bland. 

738. Is there not rather an inconvenience in allowing a judge in one county 
to be an advocate in another county, before a similar court? 
,. It is not usual; but the chairmen of counties generally go circuit and practise 
before judges at assizes. 

739. In your judgment is it a desirable thing that they should be allowed to 
practise before other assistant. barristers under the Land Act r 

I am scarcely in a position to answer th~t question. 

i 40 • Lord Steward.] Does a barrister ever practi.se before an assistant bar
rister? 

Yes. 

741. Lord Somerhilt.] I believe that in the county of Cork they have a 
regular bar '? 

I should say that for land cases it is most de~irable that there should be 
counsel engaged as chairmen of countit's have nearly unlimited jum,diction. 
If I had a heavy'case for any of my employers, I should have counsel in it; I 

. ;am not aware that there is any limit to a chairman's jurisdiction. 

i4l. Was the case which you mentioned, one in which the chairman of the 
county of Down differed from Lord Chief Justice l'lonahan, and from that the 
.chairman of the county of Tyrone '? 

The chairman of the county, Mr. Loftus Bland, gave a decree against which 
I appealed to the" Judge of Assize, Lord Chief Justice Monahan. I instructed 
Counsel, Mr. Hugh Holmes and Mr. James Hamilton, to appear before Lord 
Chief Justice Monahan at the assizes; no person could have been firmer in 
opinion than Mr. Hamilton, that the chairman of county Tyrone was wrong, 
and that the judge could not possibly entertain the case. Notwithstanding, 
I am sorry to say that the Lord Chief Justice ruled the case against us, and 
refused us an appeal. 

743. Was there any question of the amount of compensation r 
It 
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It was not a very large sum, but I conceiTed that there 'nas a principle in
volved in it. The amount of compensation was about 69 I. or iO I. 

i44. Is there any rule laid down limiting the number of years for which 
compensation ought to be granted? 

I never heard of any; I think that is entirely discretionary with the Chair
man. 

745. Lord Charlemont.] With a view of correcting some w;ong impression 
which may have been produced, I wish to ask whether those replies which you 
have given the Earl Kimberley and other noble Lords have been about conflict
ing evidence, your instance of conflicting evidence being that the assistant 
barrister of one county and the assistant barrister of another county, and the 
going judge of assize, all differed upon the same case? 

It was 110t conflicting evidence at all: it was upon a point of law. 

746. Lord Somerhill.] Have you had any rulelaid down, or doubts arising as 
to the definition of land to be held as town park ~ 

I have heard it discussed and have paid considerable attention to it. I think 
the Act of Parliament is very vague upon the subject, but I do not presume 
to give an opinion upon that. 

747. Is there any clear definition by which you can always decide what is or 
is not a town park? 

I quefition it very much. 

748. Marql1ess of Salisbury.] I gather from your evidence, that the Act as 
yet works much more hardly upon landlords, by indisposing tenants to moderate 
arrangements than by the actual decisions of the courts ~ 

I should say so. 

749. Therefore it is a matter of gteat importance, is it not, that whatever 
are the principles upon which the Act of Parliament is to be worked they 
'should be deci,lcd by competent authority at the earliest possible periods, so 
that there may be no doubt and no exaggerated expectations in the tenants' 
minds? 

It is most desirable. 

i50. Viscount Lifford.] With that vi~w is it not of great importance, that 
there should be appeals to the Superior Court of Land Cases Resert"ed l' 

I consider so. 

i 51. Have there been many appeals? 
1 cannot say j but think not many. 

75l. Doyou know of any cases in which appeals have been refused? 
Lord Chief Justice Monahan refused the only case which I brought before 

him. 

753. Will you tell us something about that case? 
I served a tenant-at-will with notice to quit, previous to ~fay 1869. I 

brought an ejectment against him at the January Sessions 18iO. The eject
ment was held over, expecting a desirable arrangement to be carried out, 
until after the passing of the Land Bill, which 1 think received'the Royal 
Assent on the 1st August 1870. This,arrangement, which I considered so 
desirable, fell through, and did not take place, and the ejectment was exe
cuted. The tenant brought his action for 69 1. or 70 1. to the Land Court 
before Mr. Loftus Bland, the chairman of TyronE', who gave a decree for the 
entire amount "ithout going into the merits of the case. 

i54 Marquess of Salishury.] Do you mean without hearing any evidence? 
Wlthout going into the merits ofthe case. We rested our case upon a point 

of law that he had no jllrisdiction, the ten~nt being, as we believed, a trespasser 
on the land before the passing of the Act. An appeal was lodged, and it went 
before Lord Chief Justice Monahan, at the July assizes last year, and it was in 
that ca~e that Mr. Hamilton was retained on the part of the landlord, with Mr. 
Holmes. Lord Chief Justice Monahan was pressed to reserve the case for the 
Court above, and he refused to do so. 
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"7.1)5. That was a pure point oflaw? 
That was a pure point of law. The merits of the case were not before him. 

756. Earl of Kimberley·1 What are the grounds upon which Lord Chief 
Justice Monahan refused to reserve the case? 

He felt that h'e had no doubt on the matter and was quite satisfied with the 
ruling of the Court below. ' 

757. Did he give no reason? 
He gave the reason that he had no doubt about the case. 

7SR. Did he give no reasons why he had no doubt about the case? 
I think he gave rather a lengthened judgment, but J was not present. 

\ 759. If you do not know what Lord Chief Justice Monahan's reasons were, 
how have you been able to form a competent opinion that he ou.,.ht to have 
granted this appeal; you said you were not present at the hearing ~f the case? 

Not when he delivered his judgment; but I heard him discussing the case 
when it was on trial. 

760. Did you read the judgment afterwards? 
I did. 

761. Do you rem'etnber anything about it? 
His judgment was that the man was entitled to tenant right, on the ground 

that his tenancy was expiring and not expired, and that the ejectment was not 
executed before the passing of the Land Act. . 

762. Did he give any reasons why he would not reserve the case? 
The entire reasons which he' gave when I was present were that he had no 

doubt in the world of his own judgment in the matter. 

763. What reasons did he give when yau were not present which you read 
afterwards? 

I do not think that he gave any other reasons. He was pressed very much 
when I was present, but he refused peremptorily. 

j64. Lord Kildare.l In what county was this? 
In the county of Tyrone. 

765. Was any application made to the Lord Chief Justice to reserve this 
case? 

He was pressed emphatically to do so. 

766. In a Return wJlich has been made to the House, it says that Lord 
Chief Justice Monahan anticipated an application about to be made for the 
appellant, stating that he had no doubt upon the point raised, and that he 
could not reserve it if asked, so that there appears to ha\ e been no actnal 
application? 

He refused. 

767. Marquess of Salisbury.l That comes to very much the same thing as 
refusing it, does it not ? 

We pressed it, and he refused it peremptorily. 

768. Lord Steward.] Was the case thoroughly argued out before Mr. 
Loftus Bland? 

It was exhaustively argued. 

;69. I suppose.that a full report of that case was forwarded to Lord Chief 
Justice Monahan? 
. I should say that there was a full newspaper report of it. I have not access 
to the" Law Times," and I never see it. 

, 770 . Upon consideration of all the arguments which wel'e brought before 
him he refused the appeal? 

He did, and I am quite sure that he thought it was right; but I thought it 
was very hard. 

771. Earl of Kimberley.] It comes to this: you were :dissatisfied that you 
did not win the suit ? 

I I was, 
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I was, after being informed by the chairman of the county Sligo that the 
case would be reserved. 

77?. Marquess of Salisbury] You were dissatisfied that you did not get 
justice, was not that the case 1 

It would be a hard thi.ng ~Q say, that from a judge of the land I should not 
get justice; but I thought that I should have had the case reserved. 

773. Earl of Dartrey.] Do you con~id~r it possible, since the passing of the 
Land Act, for the landlord to put any limit upon the amount of tenapt-right to 
be paid upon his estate? . 

I could not see my way to doing it. 

774. Do you consider that when a farm is vacant, the landlord is able to 
exercise the slightest influence in selecting the new tenant? 

I think be is able to exer.cise a certain amount of influence . 
• 

ii5. Whereas before he had the absolute right of selecting his tenants accord-
ing to the custom of the couutry ? 

y~. . 

776. Lord Lurgan.] Is not the selection of the tenant· by the landlord a part 
of the custom ? 

It is, on any estate which 1 manage, or with which I am conversant; but at 
the same time, since the passing of the Act, I see great difficulty in carrying 
it out. 

777. Lord Charlemont.] Do you think that the decisions of the chairman 
have any effect in producing amongst the tenantry the opinion tbat they may 
do as they like about their occupations of land? 

I think that they have had such an effect. 

i78. Lord Lurgrln., HaT'e any of that large number of tenantry over whom 
you so ably and kindly act as agent, expressed a wish to you that the presen,t 
tribunal should be altered? 

I am convinced that the tenants are more than satisfied with it, and I·think 
it would be extraordinary if they were not. 

7i9. Marquess of Salisbul"!/.] You are not so sure that the landlords are 
satisfied? 

I am sure, as a rule, that they are not. 

7S0. Therein you entirely differ from the last witness? 
On some points ~ differ from my friend, Mr. Hancock. 

The Witness is directed to withdraw. 

Mr. COURTENAY NEWTON is called in; and Examined, as follows: 

i8f. Chairman.] WHA'l' are you? 
I am a land agent and I, am a landlord . 

. ,82. Have you had any experience with regard to tne working of the Land 
Act? 

As much as possible in the time, and I take a great interest in it both in the 
counties of Tyrone and Donegal. . 

783. What is your opinion with regard to the satisfactory working of that 
Act, or otherwise? 

I believe that the r('sult of it is a growing alienation between the landlord 
and the tenant, destroying the good feeling which formerly existed between 
them in Ulster. 

784. To what ~o you consider that attributable in the working of the Act 1 
To thl'ee or four different causes; one cause is the uncertainty; and I think 

(136.) M a confounding 
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a confounding of terms; I am -only speaking of Ulster. With regard to the 
rest of Ireland (I am only speaking from theory) it appears to me to be an 
admirable code of law, with the exception of the clauses affecting future im
provements; but perhaps it is not right for me to enter upon that question, 
and therefore I need not do it. With regard to the clauses of the Act \\ hich 
legalise the Ulster custom, they legalise tenant-right and do not legahse land
lord rights which were secured solely by the fact of the tenant-right ha\"ing 
been at the option of the landlord. 

'iSS. My question had reference to the working of the Act, and not to the 
Act itself; will you confine your answers to that point; 

I was speaking simply of the difficulty of construing the Act, became it is 
quite possible that, as I hl),ve heara said by a barrister, a large contemplation 
of that section would secure; for instance, the right to game, the rig;ht, where 
the holding was an agricultural ~olding, to reserve the bogs upon the property, 
the right to enter upon it to quarry, and soiorth. Those things were formerly 
enforced on account of the tenant-right having been principally in the power of 
the landlords, so that they could refuse it. Now th(> tenants think that the 
landlords cannot refuse the tenant right and that they may resist the land
lords' rights to the other. Then there are also the conflicting decisions of the 
chairmen, not only C!onflicting with those of other chairmen, but differing from 
those of the judges and declining to accept the decisions of the judges. In my 
opinion, taking the amount of tenant-right which has been decreed the chair
men do not found their decisions as to amount upon a proper or a fair basis at all, 
as regards the landlords; for inbtance, 1 take that disputed case of Lord Leitrim's. 
It was l>tated here by one of the witnesses in my hearing that it was proved (and, 
jn fact, I read it myself) before the Chairman that the farm was worth 19 t. a 
year, though the rent wa!. 6/. a year. That left a profit rent of about 13 L a Yf>ar, 
the value of which, as it seems, the Chairman estimated at 240 I. It appears to 
me that that is a most extreme value and is not founded upon any principle at all. 
There is clearly a want of confidence existing. and you cannot get a tenant now 
to take a lease. You cannot get a tenant to enter into a treaty with you about 
giving up a very small portion of the ground. I will give you an instance on 
one large estate \\"hich 1 manage in the county of Tyrone. A It-ase fell out, a 
strip of about two roods of ground interfered betwef>n another tenant's holding 
and the road; I said, " You shall hold this farm on, it is a very small thing and 
you are a very good tf>nant; it shall be added to your other farm." 'Ve were 
both satisfied about the rent and there was no dispute about that, but 1 said, " I 
inust take away those two roods of ground." The tenant refused to give up the 
two roods of ground which was a mere useless strip, un1ess he might di~pose 
o~it on the terms which he thought best to the next tenant. 1 told him a case 
of which he had heard, which determined the point and which 1 fought out 
before the Court, and I told him that 1 did not want to take the farm from him, 
but I would if he would not give up the little plot. He has consented to do 
so, but whether he will fulfil his pl'omise in November, when the time comes, 
I do not know. Then there are three or four conflicting decisions which I am 
.prepared to state to your Lordships. 

786. Will you proceed to do so? 
Of one case I will give your Lordships a short history. A lease was held by 

a tenant who a few years before assigned over a small portion of 4l acres of 
ground to another man who lived off the estate; on the leasp expiring I de
manded possession from this stranger who had got into this property. I had to 
bring an ejectment for the recovery of the ground. The last life of the lease died 
in December and I brought the ejectment at the next January sessions. The 
point was raised that by the Act of Parliament (I do not know whether it is so 
in England or not) in lieu 'of emblements the tenant can continue in possession 
until the last gale day of the current year, and that, therefore, this gave the 
tcnant a right to hold from December. 1870 to the 1st November 1871. The 
attorney for the Ian<pord stated that there were no growing crops upon the 
ground; that there was not a particle of crop in it, and that, therf>fore, there 
could be no right of emblements in respect of it. The decision of the chairman 
(which I have in print with me) was that it was not for him to inquire whether 
there was a Jerusalem artichoke or a stalk of cabbage growing on the ground, 

that 
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that it was quite sufficient that the law gave him to the end of the ctlrrent Mr. C! NnJf.M&. 

year, and he dismissed the ejectment. I ordered an appeal to be made; it came 
before Lord Chief Justice Monahan, and there was. no one to argue in support 18th June 1872, 
of the chairman's decision, and thl:' landlord got his decree. The man who got 
the 4i acres of ground put in a claim for 70 l. for being dispossessed of this 
holding which he got as assignee from another. It was relied upon before the 
chairman that it 'having been assigned during the existence of a lease, and 
particularly as tha~ leas~ contained stringellt clduses against sub-dividing, but 
that the lea8e was 1D ex!stf'nce when the Act passed, and therefore the holding 
was not subject to tenant-right besides; that the execution of the lease some 30 
or 40 years ~efore was a surrender of all claims of the tenant up to the period 
of the executIOn of the lease, and that, therefore,. the barrister had not jurisdic-
tion. The barrister gave a decree lor 45/.; that was appealed from, and it 
came before Mr. Justice Keogh at the last assizes., There was a gre.lt deal of 
evidence given that it was the habit of the country that tenants living on farms 
where their leases expired generally entered into a new contract and remained 
on the farms. 1 t was argued on the part of the landlord that that was not a 
legal custom, hut a usage or practice, or whatever it may be called, which existed 
ill England and in the north or south of Ireland, and that it was no part of what 
is called th~ Ulster tenant-right custom. The judge decided. after hearing this, 
that it was not evidence of a cUstom at all and dismissed the claim of the tenant; 
I may say that at the very same as~izesMr. Justice Lawson gave the same decision 
in the county of Donegal in the case of Mansfield, the report of which I have in 
town. So far that is the difference between the chairmen and the judge. Another 
case arose on the very same estate at the last sessions, about three months ago, 
where a lease e~pired, the lease having been granted under these circumstances: a 
man had a chattellea:se, renewable in perpetuity at a very low rent. a nominal rent; 
he would not renew the lease, and he would not pay the rent; in the year 1850 he 
was evicted from 'the premises by the then landlord of the property; he having 
been evicted from the holding, the landlord was obliged to take it into his own 
hands for 12 months. Two parties came forward and said they had assisted 
the previous tenant with money, which had been expended in builaing a house 
upon the place. and that this man's bad conduct and negligence deprived them 
of all chance of getting any money out of it: by my advice, the landlord of 
the place said tha~ he would give them a lease for 20 years, to enable them, 
either by the sale of their interest in that lease, or by the occupation of the 
ground, to repay themselves at any rate some part of the debt. The next 
year the two tenants who took this lease sold the farm to another tenant alto-
gether, a man of the name of Burns; the lease expired in November 1871. In 
the meantime the land was purchased under the Landed Estates Court by another 
landlord; that landlord was advised that this having heen a perpetuity lease 
from beyond a hundred years ago, the holding could not be subject to the 
tenant-right. and concluded that the tenant-right uiage should not be 
allowed to apply, and he offered to allow the man to continue in posses-
sion -if he took a lease for 35 years, at a rent of 39/. 10 s., with a stipu-
lation that no tenant-right was to affect that holding; the man refused this offer, 
and made a claim of 700 t. for disturbance. 'j he case came on before the chair-
~an, another barrister having been appointed chairman. The prc:vious case was 
submitted to him, with .Mr. Justice Keogh's decision in the same county, and 
another decision of Mr. Justice Lawson's; but in the fac~ of it all, he gdve a 
decree for 300 t. against the landlold. On the expiration of this lease, which 
war. givE'n through kindness, and to assist the people to get the money owing 
by the previous defaulting tenant, he decreed the landlord to pay 300 I. I, 
of ~ourse, directed an appeal, and that will be hied at the coming assizes. I 
have set the farm to a good and solvent tenant on the same terms I offered 
Burns, at a rent of 39/. per annum. The next case is this; a landlord fo'r 
whom I am agent brought an ejectment for non-payment of rent, on a little 
holding of 7 I. a-year. There was an eviction, th~ six months for redemption 
expired, prior to which the occupying tenant continued to live on in the Pla:ce-
and afterwards still held on against the will of the landlord; but she hllvmg 
siO'ned one of those acknowledgments by which, under the Statute, occupiers 
ar~ allowed to remain on in possession of the place until the end of six month~. 
She would not go out, and another ejectment had to be brought on that acknow-
ledgment. That was heard before the chairman at, I think, the last Jan!larr 
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, 
sessions. He gave a decree in the ejectment case, but gave a certain time for 
the landlord to endevour to get another tenant to purchase, the landlord con
senting, although all idea of tenant-right sale had lapsed, as he thought. He 
allowed her to sell within the month; the chairman gave the month. The 
woman did not do anything, and she was put out. She made her claim for 70/., 
arid it was tried before the chairman. Although the six months had expired for 
redemption, 'and although she got this month's time, the chairman gave her a 
decree for 63 I., and made It up in this way: the landlord, after execution of 
the ejectment, took pity on this woman, and actually himself sold the tenant
right to another tenant on the place for 55 l. He offered the woman the 
;lifference between the rent in. arrear and the money which be got. The chair
man held, that because he had added 1 l. per annum to the rent of the new 
~enant to cover the county cess, and other things the landlord should pay 
121. 10s.-more for that. 

,87. Is that appealed? 
That is appealed, That was in the county of Tyrone. 

788. Chairman.] In the former cases, the error of the chairman was cor
rected by the judge on appeal, was it not? 

Yes. ' 

789. Viscount Lifforil.] Was not that chairman appointed since the passing 
of the Land Act,? 

He was. . 
790. Earl of Kimberley.] What was the name of th~ chairman? 
Sir :F'rands W. Brady, son of the late Lord Chancellor Brady. 

791. Chairman.] Upon the cases which you have mentioned, there seems to 
have been no ground for objecting to the appeal to the going judge of assize? 

No. 
792. 1t has 'been stated that there is a great deal of civil and criminal business 

in the assizeS', and that these cases are heard before they enter upon thclt 
business, ancI that they have only a limited time for getting rid of the usual 
business of the assize. In your judgment is there any inconnnience or 
objection to the appeal being to the going judge of assize, under those 
circumstances? 

Not if there was a right of appeal given to both parties to go to the 
Court of Land Cases Reserved; but the only case which I remember to have 
observed in the paper, where the judge refused the appeal (the one which the 
last witness !'poke to, I do not remember), was a case in which Lord Chief 
Justice Mopahan refused an appeal upon one branch of the case, and allowed 
an appeal upon another; but I apprehend from rum our that he would not do 
so again in that case, so far as he was concerned, but that he would give it on 
botI~ points. The general opinion is that he himself saw, that he should have 
done it in both cases, but of course I have not that from the judge; I only' 
speak of it from rumour ~ . 

793. Lord Somerhill.] But do not those rumours affect the relations between 
landlord and tenant, whether they be true or not? 

Most seriously: that is the thing which I am most alarmed about for myself; 
I would rather that the land law was anything, so that it was settled and 
strict. 1. scarcely care almost what they make of it, only let us have good 
feeling if we can; and that never can be so long as there are uncertainties. 

'794. Marquess of, Salisbury.] Exaggerated expectations are entertained by 
the tenant, are they nQt ? • 

Yes, I think they are driven on by people in towns, generally engaged in 
trade, and who like to take a little recreation iu agitation. 

795. There is a class of att~rneys I suppose ,,;ho make a great deal of money 
out of those. land case~, and who stimulate them? 

I was all attorn~y myself, and therefore I say, that in my experience there is 
no body of men in the world more belied than they are. 

796. Are you prepared to extend that to the whole class; do you not admit 
al,lY difference between attorney and attorneys? 

As 
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As a class. my opinion is, that they do tileir duty most zealously. I think Mr. C. Neroton. 
they are sometimes too zealous; but that is the only fault I ever saw ill 18th June 187!J
them. 

79i. Do you not think that there have been some attorneys who have beel 
too zealous in forwarding the interests"of the tenants? 

I am only speaking of my own experience. 

7g8. Lord Brodric~.] Is it not notorious that in some of the country 
towns there are attorneys who do very little else than trump up those 
claims? 

'l would say, "No," to that. 

799. Viscount Lifur.] 'Vould you say, It No," to that as to Derry? 
As to Derry, I know little, except that th~ decisions of the able chairman 

there are quite different from those of some of the other chairmen. 

800. Lord Lur9an.] While we are on the question of attorneys, is it not the 
case that the attorneys practising at those courts consider themselt"es at prebent 
very much under-paid for the duty lYhich they have to perform 1 

I think that they consider it to be so; b\lt I do not concur with them in that 
opinion. 

801. Earl of Kimberley.] I u~derstood you to mention a case ~f appeal, in 
which the decisions of the assistant barrister was rCberved; has it not, in your 
experience, been the fact that in the greater number of instances where there have 
been appeals, the decision of the assistant barrister has been affirmed, with 
regard to land cases alone? 

J cannot answer that question; the cases which I speak of were tho~e with 
which I was pel'sonally acquainted and intimately connected. • 

802. Ha,"e you an opinion that the Ulster tenant-right does not exist at the 
close of a lease? 

Yes; that is my opinion. I have brought here 1\Ir. Butt's book, which is a 
very able book upon that subject, and he clearly shows that the execution of a 
lease puts an end to tenant-right. 

803. Did you ever hear of the evidence given on that subject before the 
Devon Commission? 

Yes. 

804. Did you ever hear that that evidence was very strong; that tenant-right 
did exist at the end of a lease in Ulster? 

I believe that the phrase "tenant-right" was applied to it just by the same 
mistake that led the chairman to give the decision against me in this way. No 
doubt, tenants ha\'"e been allowed to remain on with a new valuation by the_ 
landlords.· That is a practice which exists north, and south, and east, and 
west; but I deny that it is any portion, or ever was deemed or thought to 
be a part, of the Ulster tenant-right custom, and I have had as much experience 
as most veople who gave evidence before that Commission. 

805. Are you aware that evidence was given before the Devon Commission 
many years ago, that the Ulster tenant-right existed at the close of a 
lease? . • 

Yes; I ha,"e heard so; but I think that reason will set that at rest, bec.lUse, 
who is to settle the term of the new tenancy. A tenant will Dot take a lease 
now; he will take a tenancy from year to year. Then who is to settle the terms 
of this new contract? Is it to he under the terms of the old lease, which generally 
contains a clause against alienation, without the consent of the landlord under 
hand and seal; or is it to be a new tenancy altogether, where they ca~ sell the 
tenant-right, or do what they like with the place 't-

806. Lord Silchester.] On any estate with which you are connected, does 
any tenant who is about to migrate to America or Australia claim to continue a 
tenant unless he is bought out On his own terms? 

I never knew it done where the tenant had not some anticipation of returning, 
and left it in the care of some person; but that is done.· 

(136.) )13 807. Viscount 
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8oi. Yiscount LYford.] Are you acquainted with the Powerscourt estate in 
Tyrone r 

I am; it is a beautiful estate. 

80S. Have you heard anything of a recent claim of the tenants on that 
estate? 

Yes; I forget whether it is 20 'or 22 years' purchase which they would be 
willing to give the landlord for his estate. I dare say that it would have been 
sold before the passing of the Act for 30 years' purchase. The tenants would 
not hesitate to buy it themselves for 20 or 22 years' purchase. 

80g. Do you think it is likely that Lord Powerscourt will find another pur-
chaser than the tenants? _ 

\1 doubt it very much. I doubt very much whether there is not a fall of 33 
per cent. upon the ownen,hip of land in Ireland by reason of the Land l3ill, but 
that we cannQt complain of. 

810. You yourself have purchased considerable property in Donegal, I 
believe? 

I have purchased over 50,000 l. worth in plster. 

811. May I ask whether you are ,!uite satisijed with your purchase? 
One part of·it would have satisfied me extremely, only that I cannot help the 

tenants to improve the land under the new law. I formerly did so. It is a small, 
poor tenantry" in a mountainous district, and J have the satisfaction that there 
has been a great deal of improvement marle by a ,-ery small outlay on my part. 
Of course I had to stop improvements, because a man does not improve where 
he has no interest in the property. That is not the Letterkenny property, 
which was Colonel Pratt's. It is principally occupied -by very good tenants, 
w~althy men, who would not like to be disturbed, even for the sake of the 
tenant-right that they would get, or the liberty to sell, which I think I could 
give them leave to do in lieu of paying them compensation. Therefore, I have 
not the 'slightest doubt that I shall come to an agreement with them wbenenr 
I revalue the property. It is let under its value, as would have been thought 
in fOlmer times; but new I do not know as to that. It is a very good pur
chase; the tenants pay punctually, and generally are a very nice set of men. 

812. Ate you aware of any particular effects which the decision in Lord 
Leitrim's Case Has had in the county of Donegal? 

They are serious, but that I can only speak of from report, because of my 
own knowledge I know only one case. A tenant, a man upon that property, 
to which I was giving such a good character, has 100 acres of ground. and pays 
a rent of 7 l. 10 s. per annum. Of those 100 acres of ground, I suppose, there 

. are about 15 acres reclaimed. This tenant had formerly been evicted for some 
reason, but he came back and put up a wretched building against what we call a 
ditch or a mound; and there he and his family, and I think the cattle too, lived. 
There is a large portion of it deep bog, which he could gr!ldually reclaim if it 
was cut out; and if it was reclaimed it would be for his advantage. He now says, 
"Y ou shall not put a foot upon this ground unless you pay me for it," to let 
to tenants to cut turf; although he could not cut turf. I could get an injunction 
if he did so, by going to the Court of Chancery; but I have no other means of 
stopping it. I am deprived of the mean::; which I before had. He refuses 
to let me set the bog, although I did so before. 

813. He has laid claim to your turbary r . 
Yes; those obligations which were binding upon the tenant, hal"'e not 

been legalised under t,he words" Tenant-Right Vu"tom," the tenant's part 
of the bargain has been legalised, and the landlord's was not. The respectable 
tenants do not object to it at all, but it is not legalised. 

R 14. Lord Greville.] Is this bog of which you speak, in part of a holding r. 
It is part of a holding, but in former times when there was no special bargam, 

the landlord used to cut the deep bog, leaving the tenant the grazing in the 
interim. '. 

815. Marquess of Salisbury.] If there had been a custom for yo~ to cut, 
would not that have been an implied agreement under the section of thIS Act 1 

It is said that that does not apply to the tenant-right custom at all. 
816. Lord 

• 
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816. Lord Steward.]' Have yo~ tried a case under section 14 of this Act! )fro C. NeJDt07l. 
That is the section about game; I do not think that comes under the tenant 

right custom at all. 18th June l 8i" 

8. ;. It comes under the right of a landlord, dots it no~ ? 
It comes under the right of a landlord if the proceeding is under other 

clauses of the Act. 

8 J 8. You have not tried that case.? 
I have not. 
81g. It is only your own opinion of what possibly may happen? 
I am so much afraid of the result that I must bear my loss or run the risk of 

being victimised. 

8'lO. Lord Lurgan.] Under what plea does the tenant make the claim for 
b~P , 

That to cut turf is a trespass upon his holding whic:h he holds from me', 
and it is so .. 

8:::1. Does he advance his claim under the Ulster custom? 
Not; but before the law legalised the tenant part of the Ulster custom, J 

could have served him with notice to quit, which would have at once brought 
him to terms; now I connot do that even under the clause referred to, but I 
would suggest that if there was anything going to be done, the equities clauses 
should be declared to apply not only to the Ulster tenant-right custom, but also 
that in the estimate of the amount of compensation payable for landlord's dis
turbance; the chairman should be bound to contemplate landlord's rights as 
well as the tenant's rights, because it clearly cannot be fair in a case, for 
instance, such as that of Lord Leitrim's, where it would be his interest to 
make a present of the land to the man and to give him some money for takJng it 
his hands; that could never b~en contemplated as a matter of principle. 

822. Lord Steward.] Has there been ever any decision that clause 14 does , 
not apply to ffister tenant-right? 

I do not know that thete has been a decision, but it is generally held that 
clause 1 hangs by itself, and is disjoined from all the rest. Even in the case 
of non-payment of rent, that was considered a d~sturbance, for which the land
lord was, in the case I mentioned before, bound to pay even more money than 
he got for it himself. ' 

823. Looking at the Act from a common sense point of view, should you 
not say that the Legislature meant that the landlords should never be pre
vented from mining or taking minerals, quarryiIl&" stone, slate, &c., .cutting or 
taking timber or turf, opening or making roads or drains, where he had always 
been in the habit of exercising those rights? 

Most assuredly; and if this Act was to. be taken as a whole by nOB-pro
fessional men, and thought of in that way, it is perfectly plain that those who 
prepared the Act ~ever intended to do the things that have been done 
by it. 

824. But in the absence of any decision to tbe contrary, should you not con
'sider the Act in the common sense ordinarily point of view in which a man 
would cODsidf'r it 1 

If I had not a little tinge of a lawye~ in me from old times, I should agree 
with your Lordship: I 

8'25. Viscount LiffordJ Have you heard anything about game in your 
neighbourhood; in Donegal ? 

Indeed I have; I heard that a gentlem~ of large estate there had been in 
the habit of using the game himself, and having his friends to use it; and that 
the tenants on the estate (holders I believe from year to year), joined together 
and refused to allow him to set the game, or allow any other person to shoot 
over the land, although they say, as he is a good landlord, they wilf permit 
him to rio so. 1 have heard since, but not so authoritatively, that the tenants 
have themselves ahsolutely"entered into a treaty with some one to let the 
shooting to him, but that could be stopped by injunction. 

(136.) M 4 826. Lord 
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'826. Lord Grevitle.] You stated, did you not, that for a property in Tyrone 
the tenants had offered 22 years' purchase? ' 

I think so. 

S 27. Did I correctly understand you to state, that befpre the Land Act, they 
would have offered 30 years' purchase? 

The tenants could not have bought it at all, but for those valuable provisions 
in the JJand Act; but it would have been sold to a capitalist in England, who 
de~ired to invest money in a handsome property, nicely circumstanced in evt:ry 
respect, for 30 years' purchase. 

828. Upon what do you ground that opinion? 
My own estimates of the selling value of the land in that neighbourhood is 

trat 2.5 and 26 years' purchase was a very usual price to pay. ' 

829. Do you consider that since the passing of the Act that the value of 
land has fallen to the extent of eight years' purchase? 

Twenty-six yc:ars, I said, was the -price; and 30 years' purchase on that 
particular estate, because it was' in a state that we should sayan Englishman 
with a large capital, if he saw it, would take a very great fancy to. It is a 
fancy estate. 

830. Lord Dighy.] Is it particularly low land? 
It is not extremely low-rented land, but it. is under the regular value of the 

lands in the neighbourhood '? 

831. L01'd Steward.] Do I understand you that it is now in the market for 
sale? 

It is, I believe. 

832. And that no offer has been made for it? 
I do not know anything about that. 

833. You stated, did you not, it would sell for 22 years' purchase? 
I '3aid that I heard the tenants proposed to give 20 or 22 years' purchase for 

land for which I am certain the landlord, before the L~nd Act, could have got 30 
years' purchase; but if the landlord sold it by auction, I cannot tell what would 
be the effect of the Land Act upon the sale of this estate. 

834. Lord Greville.] Do you mean to say that this Act has caused the land 
in Tyrone to fall in value ~ 

I am satisfied that it has. 

835. Earl of Kimberley.] I understood you to say,that the tenants had 
offered 20 or 22 years' purchase for this estate? 

1res. . 
836. But I also understood you to say that you did not know but that if the 

estate was put up to auction it might fetch a good deal more? 
I said so. 

837. What inference do you draw, then? 
Th~ inference which I draw is that the value of that property, in the tenants' 

opinion, is 22 years' purchase. My estimate, as a man of business and an 
agent is that it was worth 30 years' purchase before the Land Act, but t~at 
since the Land Act it is considerably reduced in value, though to what extent I 
do not k,now. 

838. Supposing that you had an estate which you thought was worth 30 
years' purchase, and I offered 25 years' purchase for it, would ,that be can· 
clusive proof that the estate was worth 25 years' purchase only? 

Certainly not; but if your Lordship was a tenant on that estate, having 
ideas of your own rIghts, and so on, I should think the value which you would 
put upon it would be that it was only worth the amount of rent payable to the 
landlord; and that, taking it at 20 'Or 21 years' purchase, as 4 per cent. was ample 
to allow a landlord for his money which that rate of purchase would Dot realise 
after deductions. 

839. Is not the market ,-alue the test? 
The market value can be reduced by legislation. 
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Ri.fo. But I understand you to say that in this case you have no idea of what 
the market value is ? 

Except as a man of great experience in buying and selling land, I have 
none. • • 

84 1 • I understand you to say that YOll think that this land would not fetch 
more than what the tenants offered t 

No I guarded myself particularly against that i I said that the tenants esti
matE'J the value, as I heard, at 20 or 22 years' purchase, whereas, Lord Powers
court would have got in the open market, before the Act, 30 years' purchase; 
that [tlJought between those two points (I did not before use the words between 
those points), I could not gil"e an opinion, and I have not given any opinio~ yet. 

842. Then would not the fair way of putting it be this: that you think that 
the fact of the tenants having oftered no more than 22 years' purchase, is an 
indication that the estate would probably not fetch so much in the open market 
as vou think it would otherwise fetch! . 

Certainly, it is more than an indicatjon, it is an exclusion, because to buy 
against the tenants is not comfortable. 

843. Then I understand you to base your opinion upon this, that competitors 
would not dare to appear in the market against the tenant '? 

I did not say that. In Tyrone, I am happy to say, we could not.say that. 

844. Then the fact of a tenant having put this value upon the land is no 
indication, ill your opinion, that that is the value; and furthe,·, I understand 
that you are not prepared to give the opinion that competitors would be 
deterred from coming into the market by the fact that the tenant had made the 
offer 1 

They would not be deterred, but they would not go as willingly; and. there
fore. a person going to buy land not having the full amount of willingness that 
be would have otherwise, would not, of course, give so much money. 

845. Does not it come to this, that it is all mere conjecture? 
It is opinion, whate,"er its value may b~. 

8.10. I understood you to say that the landlords have been defined (,y the 
action of this Act of Parliament, of the means and opportunity of enforcing 
their rights by evictions, which they had before the passin.g of the Act? 

ThE're were certain rights: first, the right to game; secondly, the right to 
cut turf; thirdly, the right to go in and mine, and the right to cut timber. 
Those rights were unil"ersally,admitted in cases of tenancies from xear to year, 
and they were never disputt'd by the tenant. The reason why they were not 
disputed by the tenants was this, I think, that although there was no special 
reservation' of those things in. the parole lettings, still they knew they would 
lose their tenant-right, which was of cousiderable value, if they refused to 
allow the landlord those things which WE're generally esteemed as reasonable. 
The legislation of tenant-right deprived the landlord of that hold which he 
had over. the tenants to securE'! their recognition of those rights \V hich he Wa3 in 
the habit of exercising. 

8.t7. Before the Act passed, would it not have been the case that if any of 
those rights, as they are now called, on the part of the landlord had been dis
puted by the tenant, the landlord could, c(lnsist('ntly with the Ulster custom, 
have evicted the tenant without allowing him to sell his interest to another 
tenant? 

He had it absolutely in his own power. ,I will tell you what would have 
been Llone; the landlord would have served the tenant with a notice to quit; 
he would have said to him, "Now, I am going to put you out because you pre'
vented my going o,er your farm, either to see how it "as culti,ated or to shoot i 
you have ueprh"ed me of that right; 1 have now ser\"ed you ·with a notice to 
quit; but I am an Ulster landlord, and you have the liber~y of selling, subject to 
the rules of the estate" (if there were limitation rules), .c to such ,tenant as I 
shall approve of." The moment that new tenant came to me, [ would have 
told him the ground upon which I was going to put out the old one, and if ~e 
was not satisfied, and raised any objection, I would not accept him. 
. (136.) N 848. 1 do 
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848. I do, not quite understand even then the mode of procedure; supposing 
that no new tenant had' been found who had accepted the terms which you 
had impoE:ed on him, could you, consistently with the c'lstom, have e",icted the 
new tenant without his having an opportunity to sell ? 

J never knew a case where it was npcessary to put 'that in force, because the 
tenant had no appreciable value ill these things that I think the landlord had a 
right to .. He valued ~hem at nothing, whereas the te?ant right was a tho,roughly 
valuable mterest, whICh he had by our custom the 1l00ht to dispose of. There
fore he would not risk that, and the case never aros~, and, therefore, I cannot 
say 

H4Y· Am I to understand you that you think the rigllt of turbary or of 
minerals is worth nothing? 

The tenants did not claim th~ right; they now even claim the shooting. 

:S50 . '1 he landlord not having made any written agreement to reberve his 
rights, it appears that some tenants think that they are in a position to refuse 
to the landlord the exercise of those rights unless he pays them a compensa
tioll under the Ulster custom. What i jwant to arrive at is, why under the 
Ulster custom, as it existed before the Act, the landlord had the:> power of 
getting rid of the tenant, and so enforcing those rights which he had not re
served in writing, without paying the compensation under the Ulster custom? 

Because it was no part of the Ulster custom. The Ulster custom was nothing 
but the right to sell. If a landlord disposse5sed a man for the purpose of 
taking the land over himself, he must do the same as if the man had sold sub
ject to these estate regulations of which I am speclking, but the point never 
arose. The right of shooting, and the right of taking bog, were admitted as a 
matter of course. I never heard anybody rdise the question until lately. 

851. Pra~tically, I understand you to say, that no such dispute ever did arise 
before the Land Act? 

Yes. 

852. And, consequently, you are unable to say what would have happened 
because no case ever came under rour notice; is that a fair way of put
ting it? 

Jt is; I cannot speak of what would have taken place under the circum
stances. 

X53. Lord Cha1'lernont.l When you spoke about the value of Lord Powers
court's property, you said the tenants had now offered or proposed to offt"r, 20 
or 22 years' pm chase, while previously to the passing of this Act you would 
have put the value of the property in the open market to sell at 30 years' 
purchase, but that you could not say what price it might fetch if it went to 
auction; by that am I to understand that, in addition to that 20 years' pur
chase, if it w~nt to auction with competition, the tenants would prf>bably give 
IJIore money? 

No. I do not believe the tenants could buy to any extent (although they are 
a highly respectable tenantry) unless they got it at such a low figure as I have 
mentioned; when by the process of borrowing from the Board of Works and 
other people, the thing might be managed. Hut what I say is, that that offer 
having been made by the tenants; and the tenants holding under the Land Act, 
I aLn satisfied that the selling value of that property is very considerably re
-duced; the amount of that reduction I could not say, because I have not made 
a peI~onal survey with a "iew of thinking of a purchase for myself, or for any
body else. 

854. What do you mean by saying, that you could not undertake to say what 
the property would fetch if it wl!nt to auction? 

1 am sure it would not fetch 30 years' purchase. 

8').'). Do you mean sold in the tand Court? 
Either way. 

856. Lord Steward.] Do you know of any sales in the Landed Estates Court 
Slince the passing of the Land Act? 

I cannot call to mind any; I thin~ I do know one or two of a few townlands, 
about 
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about five, or six, or seven miles, from where I live; and there .may be more, 
but they art' not in my mind at present. 

857. Do you mean to convey to the Committee that the price of land has 
fallen since the passing of the Land Act? 

Most clearly, and it will be found so. 

~58. Do you back that opinion upon actual sales that have taken_place? 
I do not. That is not ody my own opinion, but it is the opinion of a 

great many people with whom 1 have convt'rsed on the subject. 

8.59' Supposing you saw, by any actual verified data, that the price of land 
has not fallen, but on the contrary, has in some cases rather increased, would 
that,in any way change your opinion as to the value of the Land Act : 

Yes, if it was a late sale. There is one exceptional sale which is always pusbed 
up as a very great case; and that is the Marquis of Waterford's property, but 
that is no guide for anything. 

860. Have you taken pains to watch the sales under the Landed Estates 
Court in valious parts of Ireland? 

I have not. 

861. Then, in point of fact, you only base this opinion of yours as to the 
fall in the value of land upon general conversation? 

I base it upon this: that landlords cannot raise their rent even to a rea
sonable sum. Take the case of a large landed proprietor, "hose land is only 
let at about half the value. The tenants have a perpetual interest in that 
because, if the tenant-right is not to be interfered with, of course the lower 
the rent is, the higher tenant-tight sells. Therefore it- is plain that men who 
have, perhaps, estates worth a million of money, would lose, at any rate, a quarter 
of a million by that, if not a great deal more. All that can be sold is the per
petual rent as it is at present with fixity of tenure and fixity of rent. It is really 
so. Thry may talk about it. They may say the landlord has the right to raise 
the rent provided it does not affect the value of the tenant-right; but the mean
ing of that is, that it cannot be raised at all. 

862. Lord Meredylh.] Do YOli speak of Lord Powerscourt's estates from 
your own knowledge 1 

Yes, all to the respectability of the tenants, and as to the land being fnirly 
let. 

863. Of course you know tha.t 30 years' purchase is very. much above the 
average of other properties? 

Certainly. 

S64. Can you tell us bow it is that the price of land in Ulster is so much 
higher than.in other part!; of Ireland? 

Heretofore there has been in the Saxon districts of Ulster the best feeling 
between the landlords and the tenants, and I may say also to a great extent in 
the Celtic districts of Ulster, for instance, the Donegal district. There I think they 
were vel y much attached to their landlords. Although there were there some 
agrarian outrages, still as a general rule a good landlord was as safe there as 
anywhere else, hut as to the Saxon districts they deal upon very equal terms 
with each other, and they were very fond of each other. The landlords lived 
on their estates, and they were liked. That was one reason, but I do not attri
bute it altogether to tce prevalence of the Ulster custom. I could not accuunt 
for it; but one thing I am cel tain of, that the origin very often given by theorists 
for the Ulster custom is all wrong. because I know myself that the Ulster custom 
when I was young, was not one seventh part of the value that it is now on several 
estates about tile; it has grown up gradually. 

865. As to the increased number of years' purchase which is required for 
land in Ulster, as compared with other districts in Ireland i do you attrih~te 
that entirely to the good and.kind feeling which existed between the landlords 
and the tenants ? 

Certainly, I do entirely; and they also let the lands at a live·a.nd-Iet-live 
rent; the lands were generally let at a fair value. 

(130.) N 2 866. Vi.scount 
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, 866 Viscount LijfordJ With regard to the Puwuscourt estate, has it come 
to your hearing that there is a great indisposition on the part of the tpnants 
to allow an)'hody to buy?; 

Yes, I ha,e heard thdt statement. 

867. I am sorry to say it against Tyrone, because I am partly a Tyrone man 
myself, but was not that the reason why you suppo5'ed that an Englishman 
would not be likely to buy it. 

Yes; but that was because the tenants, perhaps, think they will get it at their 
own ,·alue. 

868. And they are objecting to anybody else buying it? 
They object to anybody else buying it. 

869. And the mode they take to prevent anybody else buying is by claiming 
a greater extent of tenant-right? 

Yes; I observed a notice in the paper purporting to come from them, stating 
that the estimate of the value of the lands, as put out in Lord Powerscourt's 
advertisements fdr sale~ was quite erroneous, and that the lands were set at 
their full value. ' 

870. Lord Powerscourt's property has always had the character of Leing set 
cheap" has it not ? 

Yes; not remarkably cheap. The Duke of Abercorn's, and the Marquess of 
Downshire's, and the Marquess of Londonderry's properties are set a great deal 
lower than that 

871. And you do not think thlit anybody, under the present Land Act, who 
purchased Lord Powerscourt's property would be on a bed of roses? 

Not unless he was satisfied of one thing, and that is to take the present rents 
as the rental of the estate. If he was satisfied with that no purchaser would 
have a nicer set of tenantry. 

872. So that he would have no power of doing anything with the' estate? 
Precisely. 

The Witness is directed to withdraw. 

Ordered, That this Committee be Adjourned to Thursday next, Eleven 
o'clock. 
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THE LORD CHELMSFORD IN THE CHAIR. 

l\fR. CHARLES UNIACKE TOWNSHEND, called in; and Examined, 
as follows: 

873. CJlairman.] WHERE do vou live? 
In Dublin. . 

874. What are you? 
A land agent. 

875. Have you had any experience with regard to the working of the Land 
Act in your capacity of agent 1 

I have. 

1:176. Will you be good enough to give the Committee your opinion as to the 
.efficient, proper, Jlnd satisfactory working of the Land Act :: 

I have found difficulties in various ways cropping up, as to .matters which 
were probably not contemplated at all as regards the working of the Act; one 
occurs to me more particularly at this moment with respect to the sale by the 
Bankruptcy Court, of the interest of a tenant from year to year in his holding, 
without any power of intervention by the landlord of any sort or kind as to the 
choice of the tena,nt or otherwise. 

877. That is ratlier with regard to the Act itself; but the matter which the 
Committee have to inquire into is, as to the working of the Act; in the fir~t 
place, with regard to there being 33 judges acting independently of each other. 
which would possibly, or most probably, lead to conflicting decisions, have you 
in the course of your experience found that that has been the case? 

1 have avoided all proceedings which I possibly could avoid before the chair
men with respect to the Land Act. Personally, I have had no case before them, 
Qecause there are so many difficulties, that each is waiting for another to act 
to see how the thing works. I have heard of the difficulties which are re
ferred to by your Lordship; I ha\'e not practicdlly experienced them, but I 
am aware that there is a general feeling as regards the 33 chairmen in Ireland 
giving decisions, that there are not 33 opinions agreeing, but 33 separate 
and divergent views generally. 

(136.) N3 

llr. 
C. U. T07V1IIhe7arl. 

20th Juue 11!7~. 



Mr. 
C. U. Townshend. 

!Joth June 1872, 

102 MINUTES OF EVIDENCE, TAKEN BEFORE SELECT COMMITTEE 
, 
'878. It. i~ merely from you.r ~aving heard that there is, a feeling of dissatis

factIon arIsmg from. the conflIctIng decisions which have taken place amonlTst 
ilie~~m~? 0 

Merely from that; I have avoidE'd putting lllyself in a position, for the present, 
to test the question as far as possible: 

879. Then what does your experience enable you to give in the way of 
information to the Committee, upon the subject of the machinery by which the 
Act is worked, without considering any objections to the Act itself? 

I referred in what I stated at first to a rE'sult of the Act as relTards the 
B:mkruptcy Court interfering in the management of the property a;d selling, 
wIthout any power on the part of the landlord to intervene. 

880. That arises frum the Act itself; this Committee ha\'e merely to consider 
'whether the Act is working sath;factorily or not, and they desire to obtain 
information upon the subject? 

I can only mention the result. 

881. Lord Somerhill.] If I understand you aright, the operation of the Act 
is practically such in the case of a tenant who may be honestly or fraudulently 
a bankrupt. that it debars the power of the landlord as regards an incoming 
tenant or the sale of the tenure which the landlord formerly enjoyed? 

Quite so; I have before me a porrespondence with the official assignee of 
the Court of Bankruptcy with respect to a case in which a tenant became insol
vent. I was informed that the court had gone into possession and were about 
to sell the interest in the holding; I protested against the proceeding, and 
received a letter from the official assignee, which J hold in my hand, telling me 
that they had no chOIce but to sell. That was a case of a tenancy from ye,lr to 
year. The hardship which I particularly felt was this; that the lamUord had 
in no way disturbed the tenant; that his impro,"ements were valued by himself 
at 35l. (towards which I contributed 5l.), and that when the.Bankruptcy Court 
proceeded to sell they realised (I have the handbill here th'at was circulated) a 
much larger sum. 

882. Chairman] Does not all this arise out of the provisions of the Act itself, 
not being dependant upon the decision of the chairmen, but Leing in accord
ance with the provisions of the Act. The landlord has not the opportunity 
which you think he ought to have '( 

Quite so; I was answering the question of the noble Lord. 

883. Lord Somerhill.] But still it is the operation of the Act. is it not, which 
now affects the relation of landlord and tenant in this case of the tenant's 
insolvency? 

Certainly. 

81:14. That is clearly a part of the operation of this .<\ct ? 
Such would not have been the case prior to the passing of the Act. I could 

have prevented the court from selling, and such a sale wail never permitted in 
my experience. 

885. Could the assignee overrule the provisions of this Act, and subdivide 
the land by dividing it among the heirs, or dividing it among the creditors: 

I was advised, when I took an opinion upon the case, that they could sell the 
interest field by field, if they deemed it wise on behalf of the creditors, to do 
'so, and that so they might create different tenancies, as I understood. 

806. Lord O'Hagan.] Where are your operations mainly carried on as an 
agent? 

This case ~o ,which I was referring is ~n the county of Tipperary, but I have 
agenci€'s in perhaps 12 counties. 

88i. In ,\>hat counties? 
They are from the north to the south-Cork, Wat€'rford, Wexford, Kilkenny, 

Wicklow, Dublin, Kildare, Carlow, and, in fact, I might name twenty counties. 
If I had a list of the counties I could pick them out. 

88H. Are you conversant with any Ulster county? 
I am. I have been agent in the County Down. I am agent in Monaghan, 

Cavd.;), and to a very small extent in Tyrone. 
88g • .Lord 
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88g. Lord Digby.] Are you not also an agent in King's County? 
I am. My experience commenced on the Marquess of Bath's estate, in the 

county of Monaghan. 

8go. Lord O'Hagan. J You say that you give evidence as to the opinion on 
the working of this Act; how have you formed that opinion? 

From general opinion and conversation amongst agents. 

8g1. Can you sp~cify any particular persons who have given that opinion of 
which you spf'ak as to the working of the Act, espt:ciall v in Ulster? . 

I do not remember any at this moment, but they have been many. 

892. With reference to this one point of bankruptcy and insolvency under 
the law: as it existed before the passing of this Act of Parliament, the tenant's 
interest, whatever it was, whether leasehold from year to year, or what you 
please, becdme vested in the assignees, did it not? 

1 believe so. , 
893. The tenancy from year to year would have vested in the insolvent's 

assi~nee before, as it does now, would it not? 
I believe so. 

894. And if the tenant's interest from year to year in Ulster had been worth 
anything, would not that have been realis~d for the benefit of the creditors 
before this Act? 

I apprebend it would, if it had been permitted by the landlord~ 

895. That is another questioll. Supposing there was a substantial interest 
attached to a tenancy from year to year, according to the practice in Ulster, 
that would have gone for the benefit of the creditors, would it not? 

If the landlord had permitted it, but he did not do so as a rule, and I never 
knew it done. 

896. Supposin~ that he did consent, would not t~at have been sold in open 
market for the benefit of the creditors? 

Yes . 

. 897. Lord Cliarlemont.1 You spoke just now of its being sold in open market 
for the benefit of the creditors; how would it be sold? 

By the Bankruptcy Court. That is merely a conclusion; I never knew the 
Bankruptcy Court to sell an interebt by auction until the Act had pas~ed. 

8g8. Lord O'Hagan.] It never came within your special knowledge? 
I should have heard of it if it had been done. 

89g. Lord Greville.] Did you say that in this particular case the court sold 
the interest in the holding, field by field? . 

They sold it in globo, but they had power to sell it field by field, as I am 
informed and believe. 

goo. Upon what do you ground that opinion? 
1 took advice upon the point when t\lis question arose, and I was informed 

that they had that power. • 

901. Has it ever been acted upon to your knowledge? 
Not to my knowledg~. The Act is too recent. 

902 • Therefore it is only a matter of opinion '1. . 
I am aware that in the north, where a lease eXIsted, and the tenant got IOta 

difficulties, the sheriff entered and sold field by field. That was before the 
passing of the Act, but since the passing of the Act there has not been time 
for sale field by field to dewlope itself. ' 

g0 3. Lord O'Hagan.J Did your counsel advise that there was any change 
through the operation of this Act, as to selling field by field, from the state of 
things which existed before it? . . 

The advice was to this etfect that if the court chose to do It they could do 
it and that mv only remedy w~ to aive a notice to quit, and to disturb them ,. 0 

under the Act. 
904. Did the opinion. go to this, that the very same thing which you appre-
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C. U ~:~nsltellcl. he~ded in the case since the pas!'ing, of the Act, niight not' have been done 
before the passing of the Act ~ 

90th June IS72. .It could have be~n c;lone bef~re the passing of the Act if it had been per-
mItted by the proprIetor; that IS the only difference. 

goS. Who was the counsel who gave that opinion? 
It was a Mr. Thomas Macready, a solicitor. 

906. It was not counsel's opinion" hich you had? 
No. 

90 7. Earl o~ Belmo1'e:J Then in fact your answer goes to this; thclt the law 
has made no dIfference m that respect, and (hat if the landlord gave notice to 
~~it he could enforce it ? . .• . 

He must be prepared to put hIS hand In hIS pocket and spend a certain sum, 
whatever is awarded by the court. 

g08. But still he 'could not have a tenant forced upon him, whether he liked 
it or not? 

No; if he is prepared to pay the compensation, he need not. But in this 
case the official assignees, writing to me, intimated to me that they did not 
think themselves bound to consider the consent of the landlord at all. 

ge9. But would not the intending purchaser be very likely to consider 
whether he would be put to the expense of litigation or not, just as much as he 
would have considered that point beforehand? 

In this case he did not do so, and he gave more, purchasing in the nank
ruptcy Court, than as far as I can fOlm any opinion, he would have been given in 
the Chairman's Court. The grounds which I have for that opinion are, that 
the tenant only claimed from me 35 l. for all his improvement!>, and he was 
entitl€'d only to 150 I. for the disturbance compensation, those two sums making 
tog€'ther 180 t. The interest sold for about 225l., and the hardship which I feel in 
that case is this; that tliere was no disturbance by the landlord. As I understand 
the Act, it was intended that if the landlord disturbed the tenant, there should be 
a p~nalty upon him; but in this case the landlorn did not act, and there was 
a sum given, where no tenant-right prevailed, larger than the Act would have 
awarded. If the tenant quitted voluntarily, he was only entitled to the 35 I. 
\\hich he claimed from me; by sale it realised 225 l.; so that if a tenant now 
desired to quit voluntarily, and to get disturbance comp~nsation, all he would 
have to do would he to borrow from a fdend 100 I., 200 I., or 300 I.; pass a 
bond for the amount, refuse to pay, be proceeded against, be made insolvent, 
IlR\'e his interest put into the court, and sold. His friend gets the money. 
and he has thereby obtained his end, which I look upon as a hardship upon the 
landlord. 

910. Do JOu think that if the land was sold field by field, and in fact a number 
of tenants were introduced instead of one, the landlord would not have his 
remedy again~t those tenants under the third section, amI be able to evict them 
without compensation? 

The sale by the coart is not the act of the tenant. 

911. It is indirectly the act of the tenant, is it not, if he makes himself what 
yon may call fraudulently insolvent, not using the word in any offensive sense? 

It is not easy to prove that; 1 mentioI! what is the practical working of it. 

912. Chairman.] You say that in the cases which you have mentioned the 
tenant, if he had quitted voluntarily, would of course ha,e had no -claim for 
disturbance, that he would only have bad his claim for the 35 I. for improve
ments; but that by means of having been made a bankrupt (and a man might 
easily get himself made a bankrupt), he is then treated as a person who is 
disturbed in his possession, and he obtains compensation in that way; is 
thnt so ? 

The court sells his interest, and realises a larger sum than the Quarter 
S€'ssions Court as in this case would have given. 

913. F;o that there may be a contrivance by which a voluntary quitting may 
be turned into an actual disturbance? 

Precisely. 
914. Lord 
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gl~. Lord Som~rkill.J Wit~out any.action on the part o( the landlord? 
QUIte so; a~d In tIllS ~ase If there IS any. sort of ~sent on the part of the 

laDdlo~d to. this proceedmg he c~nnot eVict the Incoming tenant without 
recoupmg him th~ full amount WhlC~ he has paid; and so it appears to me 
that the tenant.nght of the north In that way would be imported into the 
south, and that sums far beyond what is calculated in the scale under the third 
section, would be paid. 

915. Marquess of Salisbury.] Has this actually happened in any other case 
except the·one which you state? 

I t has only happened in this one case to me. 

916• Chairman.l Have you heard of other cases? 
I have. The official assignee told me that they were realisinD' a great deal 

more money in this way than they have done before, and he se~med to think 
that it was very satisfactory for the court, and that they would realise much 
more. . . 

917. Marquess of Salisbury.] I suppose the advisers of the tenants are fully 
alil"e to, this ingenious process? 

I have very little doubt about it. 

g18. Lord O'Hagan.] Can you mention the names of any persons in any 
other cases? 

I cannot; I can only speak of my own case. It was by favour to me that 
private tenders were taken in this case; that is to say, th(> assignee put it as a 
favour. I protested against the whole proceeding, not being willinD', by impli
cation, to be taken as approving of it. But for that there would have been a 
sale by auction, and such a thing in my experience on any estate to which I 
have been agent was never allowed, and was never heard of. 

gig. Marquess of Salisbury.] Do you imagine that the law, as you have 
stated it, is undisputed, or has it been settled by any decisions of the courts? 

This was sold. 

92U. Was the procedure impeached in any way by any person? 
I have given notice to quit to the tenant which, if 1 go on with it, has still 

to be tried. 

92 J. And that will bring the whole question as to whether this procedure is 
valid under judicial decision? 

There is no question as to the validity of it; I have never heard any doubt 
upon that point. 

g22. You do not raise that doubt 'I 
Certainly not. I admit the validity of the sale, from all the opinions which 

I have heard, and I have consulted with many persons on the subject. 

9 'a3. Then there is no chance of it being submitted to a court of law t 
Not that question. It is clear that the court has the right. If I may be 

permitted I will read the letter of the official assignee, as it states very clearly 
what rights are claimed :_CC Court of Bankruptcy and Insolvency, Ireland. 
Official Assignees' Office, 33, Upper Ormond Quay, Dublin, 5th August 1871. 
In re John M'Grath, insolvent, Holycross, No. 5446. C. W. Townshend, Esq., 
Molesworth-street. Dublin. Dear Sir, I beg to state that it is the duty of 
the assignees to cause to be sold all the insolvent's estate which by law vests in 
them; and it appearing from insolvent's schedule that he holds, as tenant from 
year to year, 24 acres of the lands of Cormackstown, at the yearly rent of 
29 l. lOs., it will be their duty to cause the interest of the insolvent to be 
offered for sale. I am not aware that the assignees in bankruptcy or insol
vency require the assent of the landlord to a sale by them of a yearly tenancy, 
but it may be for the interest of the creditors that the sale be had by tender or 
by private contract instead of by public auction, and if you have any reason on 
the part of the landlord for desiring that course to be adopted in this instance, 
I will thank you to inform me. The assignees cannot avoid selling whatever 
interest he has' in the lands." 

g24. But they appear to be selling something more; they sell without the 
(136.) 0 consent 
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Mr. consent of the landlord, so that they sell something which the tenant has not 
C. U. Townshend. possessed? 
llotD June 18711. Precisely, they claim that right. 

925. And you admit that that is undoubted law 1 
1 am not a legal man. I am neither a barrister nor an attorney. 
926. Lord 0' Hagan.] Do you know, as a matter of fact, whether, before this 

Act passed, in the case of a tenancy from year to year which was soltl by the 
bankrupt and insolvent assignee, the landlord was consulted 1 -

I have never known an instance in my 20 years' experience of a sale by the 
Bankrupt or Insolvent Court of a tenancy from year to year prior to the 
passing of the Act: It was always stopped, it would not be allowed. 

927. Lord Somerhill.] No title could Pf' made? 
No title could be made; a notice to quit at once stopped it. I remember 

on the Marquess of Bath's estate, in one case the Master in Chancery, Master 
Litton, had handbills circulated offering to take tenders_ for a yearly 
tenancy for letting. Mr. Stewart Trench, a connexioll of mine, for whom I 
was the resident agent at that time, immediately served a 1J0tice to quit, and 
put a stop to the proceedings. I mention "that as a case in point, where any 
dealing with a yearly tenancy by sub-letting, was immediately stopped by 
notice to quit. 

928. Chairman.] If a person becomes a tenant from year to year without 
any restriction against assignment without the conSE..Dt of the landlord, he has, 
in fact, an interest indepE'ndent of the landlord, and therefore a sale of that 
interest may take place without the landlurd's consent 1 

He has now, but he had not prior to the passing of the Act. 

919. Where the landlord has no control over an assignment by the tenant, 
and where there is no prohibition against assignment without the consent of 
the landlord, even a tenant from year to year holds independently of his land
lord, and if he becomes bankrupt or insolvent that property, which he> has 
independently of the landlord, may be sold without the consent of the land
lord? 

There was always a power of prohibition in the landlord in the shape of a 
notice, to quit, \V hich was always exercised. 

930. Lord 0' Hagan] But until the notice to quit determined the tenancy 
the tenant continued to have his legal right, of which he could dispose as he 
pleased? _ . 

Of course he could, subject to notice by the landlord. 

931. Chairman.] And the notice to quit must be six months before the time 
of the commencement of the tenancy? 

Yes. 
932. Still he has an interest even when he i~. under notice, that interest being 

of very little value? 
Of no value. In the working of it it was considered of no value when 

terminated by notice to quit. 

933. Lora Somerhill.] When you say that it was of no value, was it not_ a 
fact that in many parts of Ireland one tenant frequently sold to another 
without the consent or knowledge of the landlord, and that the tenant who sold 
received from the purchaser a sum of money, although the landlord had given 
no consent at all, and probably did not discover the transaction for some years? 

That was done frequently. 

934. Therefore, what you mean is that they have no legal title to transfer, 
but that they used to transfer possession very frequently, and that was certainly 
of some value to the tenant who sold. and also it may be supposed to the tenant 
who bought; 

Yes. 
935. Lord O'Hagan.] This interest, whether little or great, remained in the 

tenant prior to the notice to quit; of course the Insolvent and Bankrupt Court 
sold without reference to anybody? 

I never knew any court. to proceed with a :;ale where a notice was given. 
• 936. What 
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9.16• What the tenant had he could sell, whether it were little or great 1 
Yes. 

93;· Chairmall.] Then, as I understand you, an interest which before the 
passing of lhe Act might be considered valueless, that is to say, where a tenant 
had notice to quit, might or would under this Act become of value, because 
he would be disturbed by the notice to quit which was given, and he would be 
entitled to compensation for that disturbance 1 

No; what I complain of in this is that it oceurred without any act of dis
turbance by the landlord; I gave no notice to quit when this sale occurred. 

938. I do not t~ink you ~nderstand my question; what I meant to say was, 
that the very notIce to qUlt by a tenant under the lAud Act would be a dis
turbance by the landlord, and the tenant would be entitled to compensation, 
whatever the value of that might be, for the injury arising from the disturbance; 
therefore, as you were saying, the interest of a tenant who was under notice to 
quit, which before the Act was of no value-at all, and for w4ich, if It were put 
up to auction, nobody would give anything, has, under this Act, become a 
matter of value in some degree, because it ghes a compensation for disturb
ancE', and therefore he gets in that way compensation for the disturbance of 
that interest which he has 1 

I do not think it is disturbance, it is the proceeding or act of the Bankrupt 
Court, who stand in one sense in the position of the ten&nt .. 

939· Lord SomerhilT.1 If I understand you rightly, your complaint is, that 
although the landlord is not a party to any disturbance whatever, he is suddenly 
called upon to pay as if he had disturbed the tenant? 

Precisely; he must either permit a tenant who is not approved of by him to 
reside there, that tenant having paid a given sum for the place, or else he 
must give the tenant notice to quit, and must be prepared to pay him a certain 
sum. 

940. Marquess of Salisbury.] Does not the Act provide in most distinct terms 
that ejectment for bankruptcy sllaU not be deemed disturbance, the words being, 
"For the purposes of this Act" ejectment filr non-payment of rent, or for breach 
of any condition against assignment, sub-letting, bankruptcy, or insolvency, shall 
not be deemed disturbance of the tenant by act or the I.mdJord" ? 

That refers ~o a " breach" of covendnt. 

941. Then you hold that the preposition "against" governs the substantive 
" bankruptcy" ? 

What 1 mean to say is this: that in Ireland. possibly 90 per cent. of the 
holdings are yearly tenancies. In those cases the tenants hold \\ ithout any 
agreemt'nt ot' any sort or kind. There is no agreement against bankruptcy or 
insolvency. In all new lettings which are DOW made, those clauses are put in, 
and what I complain of would not apply; but what I refer to is tenancies exi$ting 
at the time of the passing of the Act, in ~ hich there is no writtt'n agreement 
of any sort or ki~d, as has been tha rule in Ireland. New lettings 1 do not refer 
to. J speak of existing tenancies. 

942. Earl of Belmore.] Do you go., as far to say, ~hnt by taking advant~ge 
of the machinery of the Bankruptcy Court, a landlord IS bound, the land ha,:mg 
been subdivided, to admit a number of tenants, or to pax them compensanon, 
which he would not have been bound to pay if the tenant himself had sub
divided the land, and he had ejected him for such subdivision 1 

'1 hat 1 believe is the working of th(' Act. 

943. Then, in point of fact, .the Bankruptcy Court has by its OW~1 mere notion 
the power of repealing as agamst the landlord the second eub-sectlOn of the 3rd 
clause of the Act? 

So I am informed; but they have the power of selling as a whole, un
doubtedly. I speak of that positively. 

944. Lord O'Hagan.] Before this Act.was passed~ the.e was no c?mpensation 
for disturbance, and therefore the landlord at that time had no part.l~ular val~e. 
After the passing of the Act, in certain contingencies compensatIOn for dls
turbance would be given, and -that would necessarily increase the value of the 
land upon a future contingency; and when the Bankruptcy Court come to see 

(136.) 02 the 
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Mr. 'the land, they sell it with the added interest communicated to it by this Act of 
o. U. Tonmshend. ParlIament. Is not that the effect of the whole thing; that the land is more 
20th June 1872• valuable under this Act than it wa<i before, ina'lmuch as there is a contingent 

interest in the sums which will be got for disturbance 1 
The tenant has a positive interest now whjch he never had before. 

945. Then when the assignee of the insolvent, or of the bankrupt, came to 
sell the old estate without this Act, he would have got a less sum for it than he 
gct for it now, because there is an added value through the Act. Is not that 
the whole difference '? 

Yes; but what I complain of is this: that the intervention of the Bankrupt 
Court gets a lal'ger sum for the creditors than the tenant could have got for 
himself. If we take the case of this tenant in possession; he was anxious to 
emigrate; he was only entitled to 35 t. for his improvements; he borrows a 
couple of hundred pounds from a neighbour and gives a bond and refuses to pay; 
he is made a bankrupt, and his interest is sold. The neighbour gcts "hatever 
that right produces, which in this case was 225 t. There is the arrangement 
amongst themselves. An objectionable tenant may be put in. The landlord 
bas no control, and the tenant walks away with his 225 l. in his pocket. 

946. Has not the landlord precisely the same control which we had before, 
with reference to the tenancy from year to year, with the added burthen of the 
price for disturbance? 

Precisely. 

947. Marquess of Salisbury.] Would not the landlord have the power of 
checking assignment just as much as he had before the bankruptcy, supposing 
it were an estate on which an assignment, in the words of the Act, was not war
ranted by the practice of the estate? 

If the landlord is prepared to put his hand in his pocket, he can put out the 
tenant, but it is ~ very unpleasant position for a landlord to be put into, to be 
compelled to have an equity suit with an incomer, and put him out, and give 
him a considerable sum of money. 

948. But the landlord would not do more than if the tenant harl gone off of 
his own accord? 

I am not so sure of that. It is a question how the chairman would deal with 
the case. 

949. Then the matter is still undecided by the courts, and is capable of 
future legal revision? 

No; not so far as the Bankruptcy Court is concerned. The deed is done; 
the money is paid, and the new tenant is in possession. 

9 'jO. But the effect of the landlord's irlterest in the Bankruptcy Court is still 
problematical, and cannot be known until some court has decided upon it? 

The amount which the chairman will award is problematical. 

951. Lord O'Hagan.] But so far as the landlord's intervention is concerned 
(which is the ground of your present complaint), would not the Bankruptcy 
Court, before this Act passed at all, have sold the interest of the tenant, great or 
small, as they always did before, and would not that have been done quite in. 
dependently of the landlord 1 

No; I nev?r knew such a thing to be done. If they went on with it and put 
it up for Eale, there was nothing to prevent it; but I never knew of a sale. 

952. Lord Somerhill.] In that case I apprehend that before the Act the 
landlord would not have been obliged to put his hand in his pocket; is that so? 

Precisely. 
953. Under the present Act he is obliged to put his hand in his pocket, and 

produce the Dloney if he can? 
He is. 
054. If he chanced to be a poor Dlan or a distressed man, it might happen 

thi't he might himself be made a bankrupt under those circumstances, might 
it not? 

It might happen, and poor proprietors may be frequently prevented in that 
way from raising their rents. 

955. Lord 
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MI'. 955. Lord Steward.] Supposing that you had served a notice that the tenant 
purchasing under the Bankruptcy Court would not be accepted by the landlord 
and that you had then served a notice to quit the farm, what damages do yo~ 
expect the chairman would. award, considering that the 7th clause only gives 
compensation for money paid upon the tenant's coming into a holding with the 
express or implied consent of the landlord on account of his so coming into his 
holding? 

C. U. TOWfIIhend. 

Upon giving notice to quit when the case was tried the chairman would 
award, under Section 3, a certain number of years. ' 

956. Would he not award under Section 7? 
That is if money had been paid; but if no money had been paid, he would 

award under Section 3. 

957. He might have the power of awarding under Section 3; but would it 
not follow that if the tenant came in against the exprej;s wish of the landlord, 
the chairman would award the full amount of compensation? 

It is in the power of the chail1I1an to consider whether that objection of the 
.landlord's is an equitable one, and I am aware of my own knowledge, from one 
of the chairmen in Ireland. that he considers that he is bound to give the full 
Dumber of years mentioned in the scale, and that he has no option. 

958. That is only the opinion of one of the chairmen, I think? 
That is the only one with whom I had a conversation on the subject. 

959. Have you found practically that the chairmen have always given the full 
amount of compensation which can be awarded under this Act? 

No, some do so, and others do not; that is one of the things which has been 
complained of, and, I believe, brought before the Committee; {think that they 
act upon different principles; we cannot reckon upon anything certain as 
regards the dealings of the chairmen at all. 

960. Practically, in this case, you are not certain that the effect of this sale 
in bankruptcy would be to oblige the landlord to put his hand in his pocket? 

I have no doubt whatever that we shall be obliged to put our hands into our 
pockets if we go on with the notice to quit. 

961. That is only your opinion, and is not grounded upon any decision which 
has been given? 

I have never known the questi<Ln tried, but I am prepared to pay; I have no 
doubt about it. 

962. Enrl of Belmore.] Are you of opinion that the action of the Bank
ruptcy Court in selling the tenant's interest, so far as the landlord's remedy for 
subdh ision is concerned, is or is flot the act of the tenant? 

It is not the act of the tenant. 

963. And, therefore, persons taking advantage of the Bankruptcy Court can 
evade the provisions of the second sub· section at the end of Clause 31 

So I am informed. 
964. Chairman.] As I understand you, this case may probably arise under 

the working of the Act; that a tenant who would have been, before the passing 
of the Act willinO' voluntarily to abandon his tenancy may now under the Act, 
desiring td get m~ney from his landlord, create a virtual disturbance by causing 
himself to be made a bankrupt, and then in the Bankruptcy Court getting 
compensation as for disturbance? 

That is the effect of the working of the ~ct. 

965. Lord O'Hagan) Is there any difference bet~een the case n~,,! and the 
case as it was, save tblS; that the landlords are ill the same pOSItIOn, bur
thened with responsibilities under this Act? 

That is the difference, but there is this great difference which I have endea
voured to impress on the Committee; that the tenant in this case would be only 
entitled to 35 I., whereas by making himself an insolvent he would get 230 I. 

966. That is to say, if the land were brought into the. market, people are 
found to bid more than you think the tenant ought to get: 

More than he would have got before the Act. 
(136.) 0 3 967. Lord 
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9°7. Lord Somerhill.] In the case which you cite, I understand that the 
goodwill or tenant-right or compensation has not been brouO'ht into the market 
but that upwards of 200 t. being claimed, the landlord w~s ordered to pay 
that sum? 

No; private tenders ,,:ere ~aken by the Bankruptcy Court and accepted, and 
the new tenant was put m wIthout consulting me. 

968. Lord O' Hagan.] The option being given to you, under that letter which 
you have read, either to have the sale ill open market or to have private 
tenders? 

That is the effect of the letter which I have read, and the official assi"'nees 
made it a private sale on that account 0 

\969, Earl of Bandon.] Do I understand you aright that, before the passin'" 
of the Act, ~he same power of sale would have been given, but that the practic~ 
effect was that. because there was a power of giving notice to quit, no purchaser 
would have been found, because he could not be sure that he would be accepted 
as tenant? 

I believe from the statement of my Lord Chancellor of Ireland that such a 
right existed. Never having known it acted upon, and not being a legal man, 
I yet assume that such was the case. 

970. In consequence of there being the power of notice to quit, which would 
have prevented the new tenant from knowing that he was secure in his holdinO'? 

Precisely. Before the Act passed, the new tenant came to the landlord a~d 
said, "This man is badly off; I am prepared to give him 501. or 100 t. if you 
n-ill take me as tenant." The landlord then considered the question, and dther 
accepted him or not; if he accepted the offer, the tenant came in, and if he did 
not, the tenant walked away knowing that the notice to quit put an end to any 
money value in the place, and the landlord bad a power then. For instance, 
this holding was purchased by a person living away Irom it; had it been a case 
before the Act was passed I would have given a preference to an adjoining 
holder, -whereas now I have not that power. 

97 I. Viscount Lifford.] I should like to carry my Lord Steward's question a 
little further. Supposing that the Court of Bankruptcy put an assignee into a 
farm in Ulster, and that the landlord, on whose estate the custom was that the 
tenant should be named by the landlord, should say" I will not have you as a 
tenant," and should proceed to evict him, do you think that the judge of the Civil 
Bill Court would give very high compensation in the way of tenant-right in 
such a case as that, the tenant never having been accepted by the landlord? 

My impression is that the chairman would probably award the full amount 
which he considered to be in accordance with the rule of the district, 

972. Lord Somerhill.] Because the tenant was accepted by the assignees who 
stood as in loco of the landlord (! 

Because he was accepted by the assignees; my impression as regards the 
north would be that they would sell the tenant-right by public auction, and 
I conclude that the landlord would have no more power to object to a tenant 
there than he would have in the south_ 

973. Viscount Lifford.] We know from the evidence before us that some of 
the chairmen go upon the principle of the custom of the estate, while others go 
upon the principle of the custom of the district, and a third set simply allow 
the tenant to sell in the open market; we cannot suppose that they would all 
give the utmost amount of compensation which could be reached 1 

The chairmen diH:.er so much in their views that I cannot say what they would 
do; but my impression is that the leaning on the part of the chairmen is towards 
the tenants. 

974. Lord O' Hagan.] You state that your opinion about the chairmen of 
Ireland acting as judges, is that they have a leaning towards the tenant, and you 
give that evidence never having yourself had any acquaintance with their 
proceeding!' and decisions? 

I do not say that; I say the tendency is in favour of the tenant. 
975. May 
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9;'5. May'I TE'spE'ctfuUy ask what right yon have to say that, knowing nothing Mro 
of the case? C U.fomuhend 

It is my impression from reading the papers. soth JUDe 187s• 

9i6. Marquess of 8ali8~uTy.] Is that the impression among the agents with 
whom you converse? 
"It is. 

91i. Lora Steuard.] Have you not observed several cases in which enormous 
claims for compensation have been put in by the tenants, which claims have 
sometimes b~en reduced to a very small sum by the chairmen 1 . 

I bave seen very large clclims put in, and then very largely reduced by the 
chairmen. . 

978. 'Vould not that give yon the impression that the chairmen were disposed 
to deal fairly between landlord and tenant? 

I think they are. 

9i9. Marquess of Salishury.] Or that the tenants were inclined to make
exorbitant demands? 

I think the tenants are sometimp-s inclined to make exorbitant demands, and 
that the chairmen cut them down, and if there be a doubt they lean towards 
the tenant; that is my meaning. 

, 

g80. Lord Steward.] Without reading th~ evidence, should you be able to 
form an opinion whether they cut down those claims with a leaning to the 
tenant or with a leaning to the landlOld ? 

From discussion amongst agents, and from hearing the thing generally 
canvassed amongst them, I have derived the opinion which I have stated. 

981. Do you not think that the opinion of the agents in general would be 
that the claims ought to be reduced to the lowest possible amount? 

I really do not think so. 

g82. Lord Somerliill.} In the case ~which you have mentioned, in which, 
though you were not concerned, you know that a large clclim was put forwar.:l 
and was very much reduced by the chairmen, was that done in conseqUE'llCe of 
the evidence adduced by the landlord to show that the claim was too large? 

I was not present at such a case i I merely state it from conversations, and 
reading the reports in the newspapers. 

983. You do not know whether in that case the landlord was put to any 
costs or not? 

I am aware that in such investigations costs are incurred. 

984. Do yuu know any case in which a chairman has given a landlord any costs 
where the compensation asked for has been excessive, and has been reduced? 

I do not remember any such case, but my impression is that there have been 
such cases. 

985. Lord Brotierick.l Supposing that in a county where the "ffister custom 
does not prevail, a tenant f/'Om year to year becomes bankrupt, that his good8 
are sold at the suit of his creditors by the sheriff, and that the sheriff then 
proceeds to sell what he would call his interest in the land, would not the pur
chaser of that interest, notwithstanding that he entered upon the land without 
the landlord's consent, and against his express wish, if served with notice to 
quit, be in the same position before the Civil Bill Judge as the original tenant, 
and would he not be held to be disturbed? 

Such is my belie/: 

986. The purchaser of the interest, whether he came in with the consent of 
the landlord or not, if notice to quit were served upon him, would be on pre
cisely the same footing with the original tenant, and would ha\'e his claim for 
da,mages for di~turbance ? 

I firmly believe that he is entitled to his claim for damages for disturbance. 

987. Earl of Belmcre.] If instead of there being une purchaE'er there were 
three purchaser~, would they not be in the position of persons who had pur
c11ased, not from the Bankruptcy Court, but from the original tenant, and would 

(136.) 04 they 
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Mr. they not, therefore, be debarred by the provisiolls of thr sub-section of the 3rd 
C. U. T01VWthend. I f h f - Q cause 0 t e Act rom any compensatIOn f 

'loth June 187A: I believe not. 

Mr. S. F.Adair. 

988. Has there been any judicial decision to that effect, or is it merely the 
opinion of Mr. Macready? 

They have not sold, so far as my information goes, field by field, but I 11m 

informed that if they proceeded to sell field by field it is not an act on the part 
of the tenant. 

989- Is not that supposition rather inconsistent with the supposition which 
you mentioned in answer to Lord Broderick, that the assignee is in the same 
position as the original tenant? _ 
\ The assignee has vested in bim the possessio~ which the tenant had, but the 

sale by the assignee is not a transfer by the tenant. . 

990. Then your opinion is this, if the bankrupt sells to one purchaser, that 
purchaser stands in the tenant's shoes exactly; but if he e:ells to three persons 
through the instrumentality of the court, those three purchasers do not stand 
in the e:ame position in which three purchasers would have stood if they had 
bought directly from the tenant, he not being an insolvent or a bankrupt? 

No, I think not. 

991. Lord Broderick.J Have you had any experience with regard to the 
appeals from the land sessions to the judges of assize? 

I have had no case tried myself. 

992. Do you know whether those appeals have been heard within a reason
able time? 

I am aware that they have been heard. 

993. Are you aware that there are two cases of appeals from the land 
sessions to the judge of assize, that judge being the Lord Chief Baron Pigot, 
on which judgment was reserved, 15 months ago; and in neither of which 
cases judgment has yet been delivered? 

I am not aware of that fact, but I am not surprised at it. 

The Witness is directed to withdraw. 

Mr. SAl\lUEL FREDERICK ADAIR, is called in; and Examined, as 
follows: 

994. Chairman.] You reside in Fitzwilliam-square, Dublin, I believe? 
I do. 

995. What are you? 
I have been for 30 years and upwards a Land Agent and Solicitor. I retired 

from the latter profession two yedrs ago, and now I am entirely a land agent. 
I found that the burthen of both occupations was more than I was equal to 
continuing. 

996. Are you able to give the Committee, from your own knowledge, any 
information with reference to the working of the Irish Land Act 1 

Both as an adviser and in the course of my experience, several matters have 
presented themselves to me with a view of facilitating the working of that Act, 
both for the benefit of the landlord and for the benefit of the tenant, as being 
deserving of very serious alteration or amendment. 

997. Do you mean that the Act itself ought to be amended, or that the work
ing of the Act rrquires amendment; for instance, with regard to the judges? 

I took down the observations of my Lord Lifford, as to the nature of your 
inquiry, namely, " to consider the operation or working, or administration of the 
Act," and the matters to which I refer would peculiarly come, I think, under 
that inquiry. For instance, in every yearly tenancy, or tenancy from year to 
year, which is now determined by the death of a tenant, be the holding 

ever 
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ever so mnnUeSImally small, the lanatord does not know whom to recognise 
on the death of that tenant as his SUCCf'ssor; and so far as I can form an 
opinion, the recf'ipts are being given by landlords and by the agents under 
those circumstances, not in the name of an individual tenant, but in the name of 
an adulinistrator o~ a decea:ed t.t·nant, thf're being in point of fact no recognised 
naIije as tenant untIl somethmg IS settled upon that subject; because, to vest the 
tenant's interest in law, would require an administration to be raised. The land
lord has no power to enforce the administration, and the tenant will not take it . 

. !l~8. Then.what is the effect of that upon the working of the Act? 
The effect {If t.hat upon the working of the Act is, that the landlord really 

does not know wIth whom to deal as his ten3Jlt occupying his land. 
999· Has any case of that kind arisen within your experien~e, and, if so, will 

you state what was done under lhose circumstances? 
Several such cases have arisen to my knowledge, and the rent receipt is given 

merely as from the representative of the deceased man; because, supposing that 
his eldest, second, or third child, were recognised by the landlord as the tenant 
and so entered in his book, if a legal administration was raised to the deceased 
tenant within some years, the administrator would oust anybody who had-been 
recognised as the tenant. 

100ll. Viscount Lijford.} Surely the landlord can compel administration? 
I apprehend not. 
1001. LordO'Hagan.] How does this .:\ct of Parliament make any difference 

in that respect whatever? Formerly the landlord adopted an individual, the 
family agreeing among themselves who was to be the tenant, and he was usually 
recognised as tenant; was it not very generally the case that those receipts were 

. given from time to time to the representatives of the tenant? 
That only occurred for six or twelve months after a death, until the family 

amongst themselves arranged the individual member of the family who was to 
be recognised as the tenant. 

1002. Could they not do that now if they chose? 
I apprehfnd not. . 
1003. Viscount Lifford.] If they do not do so, the landlord can call up:>n 

them to do so, and in the case of their not doing so, he can himself name an 
administrator, can he not? 

Uhe does, he takes all the consequence attendant thereon, and of dividing that 
tenant's assets amongst his family. 

1004. Lord O'Hagan.] Are you not aware that, in the working of t4e Civil 
Bill Courts, this difficulty WdS perpetually occurring; that there was no legal 
reprt's~ntative to be dealt with by the court ? , 

I am speaking now of a class of tenancies which are Tery large indeed in 
Ireland, where there never was administration raised at all before to a deceased 
tenant. 

1005. Has not that always been found to be an enormous difficulty in the 
working of the Civil Bill Courts? 
. Not in the working of the property by the landlord. I may tell your Lord

ships that in practice, speaking of my own experience some of the largest 
agents are entirely at a loss to know whom to recognise as the successor of 
a deceased tenant. I merely suggest the matter, as it appears to me to be 
deserving of consideration. It is not with a view of obstruction, but with a view 
of sUD'gestion for improvement, that I refer to it. Supposing that the landlord 
does °not choose to incur the inconvenience and expense of adminstering to 
bis tenant, and supposing that the tenant's family shrinks from doing it, and from 
the expense which will be attendant thereon; somebody ought to qe recog
nised by the landlord as his tenant, and it occurred to me that the man who paid 
the rent for a year might be recognised by the law and by the landlord as the 
tenant. 

1006. The matter has been ,-ery much considered, and the suggestion was 
that the best thing would be to give the chairmen power to appoint a representa
tive pro re nata or pro hac vice. Have you any suggestion to offer upon that 
point? . 

The occupying tenant and the ratepayer for a year might be acknowledged as 
the tenant. I know one case where this difficulty arose: a yearfy tenant died 
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and there'was only sufficient property ieft to pay a year's rent. At the end 0 

12 months, I think, the sister administered and called upon the tenant for the 
assets (which were not more than sufficient to pa) the rent due), and to sell the 
goodwill of the holding. The landlord, by.the Jaw as it stands, is very much 
obstructed in the management of his property, and the tenant'll family are equally 
obstructed. . 

1007. Chai1·man.] You mentioned that as being, in your judgment, one 
defect with regard to the working of the Act; is there anything else which 
occurs to you? . 

I think it would be a great boon if that were remedied. The next matter 
which occurred to me was that the notIce to quit is not absolutely determined 
by the Act at the last gale day of the current year; if that were made law, I 

\think it would be a great boon~ 

1008. That is not the working of the Act, but that is the Act itself, which we 
are not considering 1 

It is merely as to the undefined character of that notice to quit; in the Act 
there is an alternative provision; unless it can be shown to the contrary, an 
alternative notice to quit is ruled by one of the chairmen to be bad; and where 
the landlord is not perfectly certain "hen the tenancy commenced, there is 
enormous difficulty found in ,working the Act, because it is not certain that 
the tenancy is to determine on the last current gale day; that i~ greatly to the 
detriment of the landlord, and equally to the detriment of the tenant, and it 
would be for the benefit of the tenant that all notices to quit should determine 
on the last current gale day because he then gets rid of paying the winter gale 
of rent, from which he gets no benefit. . 

100g. You say that it has been held by one of the chairmen that the alterna-
tive notice is not good? 

I believe so; that was in the county of Kerry. 

1010. Earl of Belmore.1 What do you mean by "the last current gale day" ? 
The last current gale day would be as it is the rule, and as it is, I belie\'e t 

understood, the las1; gale of his tenancy in the year. 

1011. Of the particular tenant's tenancy? 
Of the particular tenant's tenancy. 

1012. Lord Somerhill.1 A half-year is commonly caUt:d a gale, is it not? 
Yes; it would 'be the last of the half-years in the year, either September or 

November. The Act provides that you shall not give a notice to quit in May 
or March, because thereby you deprIve the tenant of the crop of the year; but 
there is an alternative provision, which is very much embarrassing, landlords in 
acting upon it. 

1013. Chairman.] Have you had any experience as to whether the decisions 
of the different chairmen ha.ve been conflicting on many of the points which 
have been raised before them? 

Not personally. 

1014. Have you had any case before a chairman? 
Not personally. I should not bring a case myself before a chairman. I 

11ave very liberal views as regards t!Je tenants, and I would c~mpensat~ a.tenant 
reasonably, in case of disturbance, III every way I could. I t~I.nk that It IS :ery 
unfortunate that landlords are deprived now of the power WhICh they exercIsed 
Iaro-ely in some cases, and which I myselfbave exercised as an agent ofimpro\ing 
est~tes, owing to the undefined claims which a tenant may have, anti some 
landlords have ceased to improve in consequence of them, though they have the 
greatest anxiety to improve. ' 

1015. Viscount Lifford.] Then would you not think it advisable, that as 
quickly as possible. precedents should be established which should define the 
different rights of landlords and tenants? 

So serious a matter do I think it, that I find investors are discouraged or 
disinclined to invest money in land now from the very undefined character of 
the property'which they would be buying . 

. 1016. And therefore you would he glad that as soon as pos~ible precedents 
should be established by uniformity of decisions, so that one mght know what 

were 
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were the exact rights of the landlords, and what were the exact rights of the Mr. So F • .Adil;'. 
tenants? . 

I think it would be the greatest boon to landlords, tenants, investors, a.nd .olb Jane .87i
• 

proprietors. 
1017. For that purpose, would you suggest any tribunal other than the 

present tribunal of 33 judges in the first instance, and 12 judges to whom 
appeal may be made? 

\Vith the greatest possib!e respect to the chairman, ( think I could not 
suggE'st a worse tribunal than that which exists, so unsatisfactory are the various 
conflicting opinions. . 

1018. That being the case, can you offer any suggestions for a change of 
tlibunal? 

It has more than once occurred to me that the Landed Estates Court 
judges might considE'r the matter of claims in preference to itinerant judO'es 
going through Ireland. , 0 

1019. 'Vould not that be expensive to the'tenants? 
I think, perhaps, it woulq not be lUore expensive than the present system, 

because the contested cases would be very few, I apprehend, so soon as the rights 
are really defined as between landlord and tenant. 

J 020. ~ ou would suggest the Landed Estates Court in the first instance; to 
what court would you give an appeal ? 

In aU sales of property. in the Landed Estates Court, I would define the 
tenant's rights; that is to say, when a man purchased an estate, he would know 
what he is buying. whereas at present he does not know what he is buying. 
In all sales in the Landed Estates Court I would require in the rental that it 
should be defined what the rights of the tenants were as against the purchaser, 
and that is the reason that I would make, the Landed Estates Court the 
tribunal for inquiry upon all those subjects. But I have not sufficiently con
sidered that matter to pledge myself to any positive opinion upon the 
subject of a tribunal. 

1021. But you are strongly in favour of a change from the present tribunal of 
the chairmen of quarter sessions to some other tribunal: 

I am strongly of opinion that it would be desirable. 

1022. Lord Somerhitl.] Are you conversant with the north of Ireland? 
I have 'been pretty conversant with the management of property in all parts 

of Ireland for,the last 30 ~ears. 

J 023. Will you have the goodness to read this advertisement. (handing a new.,
paper to the lVitness) ? 

" Benburb Estate, County Tyrone: Inasmuch as Lord Powerscourt has adver
thed Benburb Estate for sale, and intimated that the present rents are below a 
recent valuation; according tu which it is proposed to estimate the value of the 
property, a public meeting of the tenantry was convened, and held on the 25th 
of l'Iarch last, at which the following resolutions were un~nimously adopted: 
First, that the tenantry. considering that their present rents are not below but 
in.many instances above the fair letting value of the land, pledge themselves 
individually and collectively to protect by all prdctical 'means not only the full 
measure of tenant-right heretofore accorded to them, but all further rights now 
by law conferred upon them without infringing upon the legal interest of the 
landlord. S,econdly, that an association be formed, and funds raised for the 
purpose of carrying the foregoing resolution into effect." 1\1y suggestion about 
the Landeu Estates Court judges defining the relative rights of proprietor and 
tenant is in order to settle such cases before sale as that referred to in that 
notice. I would also think it desirable that something should be done as 
regards the grand jury cess. There is a very grave doubt existing whether a 
tenant can contract himself out of the operation ofthe Act, and I think it would 
be very desirdble to have that defined with certainty. 

1024. Lord O'Hagan.] You say that landlords have ceased to improve 1 
I did not say so generally of the landlords; I say that many of them have 

done so. 
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1025. That is what you did say; but I want you to be more accurate, and 
to tell me the names of the landlords who have ceased to improve by reason of 
this Act of Parliament? 

In the counties of Wexford and Limerick there are estates to which for 13 or 
14 years I have be.en agent. The tenants always got slate, timber, and drainage. 
That was done to Improve the estates; no rent was ever added in consequence 
of it; and it was all done \lith the view cf ultimately getting some benefit from 
it. I have been instructed to cease making those improvements, because it 
appeared to us that If we dealt with a tenant afterwards, the existino- right" of 
the tenants being undefined, it would be impossible to say but that owe miO'ht 
have to pay for th03e improvements a second time. 0 

] 026. And that is what you mean by ceasing to improve? 
That is what I mean by ceasing to improve. 

1 02i. That is to say, ceasing to give the tenants those advantages? 
It is a money advantage; I may tell the Committee thai 1 know several 

other estates in Ireland where the same disinclination exists to make improve
ments which would go on if the rights of landlord and tenant were defiued. 

1028. That is the same disinclinatioll to give assistance to improye ~ 
Yes. 

1029 Are you aware that the tenants in Ireland, on the other hand, have 
impro,"ed under the present Act to a very much larger extent than they eyer 
did before? 

I am not aware pf that, and I do not think that in several parts of Ireland it 
is so. I believe that in the north they have done so, but I know that the 
tenants are complaining in many cases, "here improvements were going on, of 
the cessation consequent on the apprehension of the landlord that he would get 
no return for his expenditure if he continued to make it. 

1030. You take the landlord class on the one side, as ceasing to give this 
assistance, and I take the tenant class on the other side, and ask you whether 
you have not understood (I see that the evidence is very general) that since 
this Act passed there have been more improvements made by tenants upon their 
own responsibility, and for their own advantage, than ever occurred before, and 
especially in the Ilorth of Ireland? 

I said that I thought that that was so in the north. 

1031. Lord Somerltill.] Have not the wealth of the tenant, and the pros
perity, within the time to which you allude, which have enabled them to make 
improvements, greatly increased by a rise in the price of agricultural produce 
which is totally disproportioned to any rise in rents? 

The tenants have very much improved in their condition, owing to the rise in 
the value of stock and crops, and in the poorer ground more especially than in 
the rich ground. - . 

1°32 • Lord Steward.] You say that the landlords are a~raid that any assist
ance which they give to their tenants might be brought agamst them hereaf~er; 
what do you mean by that? . 

I say that their right!' are SO u1;ldefined and so unsettled, and the preVIOUS 
claims which the tenants may have are so unsett~ed, that the landl~rds are. at 
present dif>inclmed to make cash advances for Improvements, whlCh I thmk 
unfortunate for the tenant. 

I03;j. If you took pains to preserve legal evidence ~f any assistance which 
you gave to the tenant, would it be possible for those claIms ever to be brought 
against the landlord? . . 

I think landlords would begin to improve and contlI~ue to ~mprove e~en more 
largely if there was any machinery which could fix a partIcular penod from 
which landlord and tenant were to start making improvements. 

1034. You have not answered my que::.tion: supposing that a lan~lord pre
served legal evidence of any advances, either of money or of ~atenals, to a 
tenant would there be any possible danger to a landlord of those ImprOVeme?ts 

, bemg 
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being brought against bim herea~ter, th~t being, as I understood you to say, .Mr. S. F. Adai,. 
the fear of the landlords, and leadmg them to stop improvements 1 

As regards drainage, if a landlord continued to make the expenditure which lZoth JUDe 1871• 

we had been doing without charging any thin;; for it heretofore, when there 
came to be a rise in rent. I think it would be a pure litigation between 
both as to who made the improvements, unless the period were defined frum 
which they were to start. 

103.S. But s!lPposing that you preserved legal evidence of the amount and 
of thft time at whir.h those advances were marle, how would it be possible for 
that to be brought against the landlord in the ~vent of anv litiO'ation 1 

I do not think it would be possible. ~ c 

1036. I thought I understood you to say that on one or two estates with 
which you are connecteu, you had stl)pped making those advances for fear of 
those advances being hereafter brought against the landlord? 

My observation. I think, was that we were disinclined to go on because th(' 
rights were undefined, or that the period we were starting from was un
defined. . 

1037. Earl of Portsmouth.] May I aflkyou whether there is not under the Act 
a power for the landlord as well as the tenant to regist.er improvements, and 
whether under that clause, you would. not have the power to register those ad
nnces for slates, timber, and drainage? 

Yes; but the expense of that machinery, when dealing for the tenant's sole 
benefit, is not one that a landlord would incur. 

1038. Lord Somerhill.] I understand your apprehension to be, that after the 
lapse of a few years it would be very difficult to define the amount of assistance 
that a landlord had given. although it might have been very considerable either 
in making buildings or in drainage, or otherwise; and that that apprehension 
debars the landlord from assisting his tenants to make improvements, he 
being. as he·thinks, very liable to be obliged to pay the tenant again for improve
ments which he, the landlord, had made, or in respect of which he had incurred 
expense in assisting the tenant to make? 

There would be no difficulty if you would define the period that both parties 
are to start from. As to a claim which a tenant may make upon an estate for past 
improvements, I cannot say what it would be; but for the future, I see no 
difficulty about it. 

1039. Is it not exactly that difficulty and trouble of keeping accounts which 
would especially deter an agent, and also a landlord, from an inclination to give 
that as')istance which he had given with much less trouble and more freely here
tofore? 

Yes; landlords do Rot seem inclined no\v to make a cash payment for im
provements, without seeing some mea.ns of ultimately getting some benefit 
from it. 

1040. Lord O' Hagan.] But the ground of the objection you say is, lest the 
landlord should afterwards be made to pay for their own improvements; is not 
that completely answered as to the future if they keep accounts and make 
records? 

Yes, if they do so, and if those were agreed upon by a memoranda between both 
parties; but the difficulty I feel is as. to the starting point. 

1041. Earl of Belmore.] With regard b the past; on a well-managed estate 
would not the agent's accounts show what expenditure had been incUTred in im-
provements? • 

Yes, and the tenants would say that they had improved considerably beyond 
that. 

1042. Lord O'Hagan.] Are you not ~ware that this Act itself provides the 
means of recording improvements for the Plst ? . 

Yes; for landlords that do not mean to disturb or inconvenience their 
tenants. 

1043. Do you not know that this Act enable:; anybody to come to the Landed 
Estate Court and record improvements heretofore made '/ 

No doubt. 
(136.) p 3 10# Are 
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, 1°44. Are you not aware that the only case, I mdY say substantially, that 
the Court for Land Ca::.es Reserved has had was with reference to a record of that 
kind, which was actually made in the countv of Wexford? 

I thought that was :\Jr. Lefroy's case, in Kildare, but that was a leasehold. 

1045. I do not ('are what it was; but there has actually been a proceeding 
under that section of the Act with reference to the past, has there not? 

Yes; but th~t is a very l~rge case, such as fully to justify the expense at
tendant on settmg that m.lchmery at work. 

1046. Lord Silchester.] Is not that a case in which a claim, rejected by all 
the courts, was made against a landlord, but in which the landlord was left to 
pay very heavy costs in addition to the costs allowed him? 
\ It is not within my knowledge, but merely know of .it by rum our and I cannot 
speak personally on the subject. ' 

1047. ,Lord Somerhill.l Is not the joint assistance for improvement, to which 
you have alluded, and which is notorious to all noble Lords who know lrelanJ, 
generally given to the poor tenants of sman holdings, say from 10 up to 50 or 
60 acres, much more fre'quently than to the tenants of large farms, as to which 
there could be little doubt, and upon which it would be easy to keep a record; 
and would it not be troublesome and difficult to keep these records on the small 
farms, and hereafter to prove them? 

Yes, and it is the smaller tenants that one would desire to encourage. 

1048. Earl of Belmore.] Supposing that a money-advance "as made by a 
landlord to a tenant, and that the tenant passed a rec:eipt for that at the time 
when the advance was made, and that that receipt wal:! kept in the office, would 
that entail great trouble either upon the landlord or upon the tenant? 

I should not know what the effect would be if the landlord came to sell his 
estate. He should hand that over to the purchaser, I suppose. 

1°49. Lord Somerhilt.l I apprehend that where it is a question of money, it 
is very easy to keep a record; but practically speaking, among those small 
holdings, b not. the assistance to tenants given by the landlord eithrr in the 
shape of labour and carts and horses, or in the shape of timber if it is a question 
of building, or by other facilities which are not so easily recorded? 

The )Vay in which I was in the habit of doing it was, that a tenant slated and 
timbered his roof, or made drainage, and the allowance was made to him of the 
whole amount by three annual payments out of the rent, whereby the landlord 
did not suffer much inconvenience, and the tenant got the whole of his ex
penditure. 

IOfjO. And your regular books would show that? 
My books would regularly show that as an allowance: 

1051. Are you not aware that it is very common to give assistance, not in 
money (which many people think is not so certain ~o be spent in the way you 
wish), but in kind. For instance, a landlord very often has forest timber, 
which will do for-a good deal of work for out-door buildings, which he may 
supply to his tenant. Is it not common to your knowledge that on many 
estates that is done ? 

Certainly. 

1052. To keep a record of that assistance would be rather difficult, would it 
not? 

I apprehend that it would not be so difficult if you .once formed a starting 
point, it being arranged that there should be no past clalms. 

1053. Earl of Bandon.] Where a tenant requires a house of about the value 
9f 150 l., supposing that the landlor~ pays 75 l. of that, does not ~he house 
become the tenant's property, and mIght he not the next year sell It to any 
one he pleases, take the 150 t., and go to America; and might not the land
lord receive a tenant in his place who is so much poorer, and has so much less 
money with which to till the land properly?, . 

Yes, it becomes an appurtenant to the tenant S holding. 
1054. Is 
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1054. Is not that naturally one of the causes which may have deterred land. 
lords, in the instances in which you mention from wishing money to be laid out 
on their property? 

I do not undertake to state the various reasons which have deterred landlords, 
but that is one of many re~sons. 

1055. Earl of Belmore.] With reference to entries in books, is it or is it not 
the ca."e that an agent's books, if they bear his signature at the end, are legal 
evidence? 

I should suggest to your Lm'dship to ask my Lord Chelmsford that question. 

1056. Chairman.] If the agent is living, his books are certainly not evidence; 
but if the agent is dead, and entered the charges himself, then they are 
evidence? 

But the books are the property of the agent. 

105;. Earl of Belmore.] But then the agent gives a duplicate of his books 
to his landlord; does he not? 

Not generally, I belie\t:, of all dealings with the tenants. 

1058. If I told you that: I could prove any payments' that I ever made by 
the books bearing the agent's signature, and my signature, with all the dates, 
would you not consider that such a record would be efficient? 

Yes; and hal"ing it, I can only say that your Lordship .is yery fortunate. 

1059. Lord Somerhill.] Upon this very point; to prove a tenancy for other 
reasons, are there not disputes, and is there Lot very hard swearing very fre
quently going on in quarter sessions courts in dispute between tenants and 
landlords, and between tenants and tenants; have you not observed that the 
records on very small estates are very often so confused that there is much 
litigation going on ~ • 

If that exists, I think the agents must be very much to blame, because the 
agent's books ought to be so kept as to not admit of disputes. 

1060. Is it not a fact that there are many small estates throughout Ireland, 
where there are agents of very loose character, who, in some cases, keep no 
books at all ? ' 

Your Lordship must ·not ask me to declare that the agents in Ireland are 
loose characters. 

1061. I do not mean the slightest reflection upon agents of large estates; 
but I thought from your observations that on different occasions when you may 
hav~ been.in quarter sessions; you must have seen litigation going on as t() 
small properties, where there was very conflicting evidence, hecause the records 
were loosely kept .by small agents and small proprietors who have no agent, 
except perhaps some local quarter sessions attorney 1 

I have rarely been in a quarter sessions court, and I ha\'e never been there 
when a case of this kind was being tried. 

1062. Lord O'Hagan.] You stated, did you not, that investors in Ireland 
ha \ e heen deterred by this Act of Parliament from purchasing? 

I did. 

1063. Has the value 'Of property in Ireland in your opinion diminished; are 
there as many years' purchase now to be had for land in the province of Ulster 
as there were before this Act passed? 

I shall not express any opinion upon the province of Ulster. 

1064. In the county of Dublin do you get as many years' purchase now as 
you got before the Act passed r 

I am perfectly satisfied that there is not now the same desire on the part of 
inl"estors to invest in land as there was before. 

1065. 1 cannot judge as to that; I do not know what will be your answer to 
the question which I am about to put to you, but it is a fair-thing to ask, ~nd 
it will be the best test. . Has the market price of land fallen? 

That depends upon the eharacter of the land. The ma~ket l"alue. of ~ome 
property has fallen; the market value of other property has rIsen. For mstance, 
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l\Jr. S. F. Adair. I have no hesitation in staling that perpetuity rents that ne\'er can rise have 

J fallen. • ioth une 187i. 
1066. Lord Belmore.] How does the Land Act affect them? 
I am not speaking in reference to that. His Lordship was asking a general 

question extending to the last 20 years. 

1067. Lord O'Hagan.] Do you know whether upon the average in the 
Landed Estates c,ourt generally, the value of land has fallen? As regards the 
number of' years' purchase for which land can be bought at this moment; ..is 
land less valuable in the Landed Estates Court than it was before the Act was 
passed? 

I do not understand the meaning of " years' purchase," unless you prescnt to 
,me the value upon which you are to calculate the purchase. Land in pos£es
sion has risen in value; I do not think land tenanted, where you have no means 
of ascertaining the respective positions of the purchaser and of the tenant, 
has risen in value. My impression judging from the results is the reverst'o 

] 068. Can you tell me whether, upon the average, without reference to 
particular properties, the land in the landed Estates Court sold at a higher 
price before this Act of Parliament passed than it sells at now? 

I think the sales have been, comparathely, so small since the Act passed, 
having reference to those that occurred before that time, that perhaps there 
has not been a fair opportunity of judging, so as to give an answer to that 
question. 

1069. Am I to understand the meaning of that to be that you are not 
prepared to say that there has been a diminution of sales in the Landed Estates 
Court since this Act was passed? 

I did not say that it was consequent upon the passing of the Act, but I 
believe there has been a diminution. 

1070. To what extent is that diminu tion; it is a matter of statistics? 
It is because it is a matter of statistics that I say so. It is not 10 davs since 

I asked the question of the Accountant General of that court myself7 mid I am 
giving you the result of his answer to me. 

1071. Can you communicate to the Committee to what extent the sales 
have diminished, if they have diminished at all ? 

I should not like to state anything of which I am not certain; but my 
opinion upon the question of a disinclination to invest is founded upon my 
knowing those who have bought, desiring to sell largely, and knowing those 
prepared to im'est being deterred from investing. 

1072. Can you tell me how many people who were prepared to invest were 
deterred from investing within your own personal experience? 

I certainly can speak of one, myself, because 1 had gone the length of 
actually selecting an estate. 

1073. That is your own case; can you tell me any ot.her ~an's case in that 
position - • 

I will not undertake to give names. 

1074. Without naming names, how many in number can you tell the Com
mittee who, having been anxious to invest money in Ireland, have been deterred 
by this Land Act? 

Without naming names, there is a noble Lord for whom I bought very largely 
in Ireland, to whom I spoke within two hours, who has ceased to have any 
inclination to go on buying, and who would rather get rid of what he hall, in 
consequence of the difficulty of dealing with his estates owing to the Land Act· 

1075. Can you mention anybody else 1 
It is scarcely fair for me to disclose confidence. 

1 ~76. I withdraw my question about names, and I only ask now for numbers; 
how many more do you know of besides yourself and this noble Lord? 

I know there is a general feeling upon the subject. 

1077. Lord 
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IOn. Lord SteWard.] Hav~ you happened to see in an Irish pappr, within Mr. Sa F. Adair. 
the la"t few day!!, aD advertISement of a g~nrleman who wished to invest 
120,000/. in the purcbase of an estate in Ireland r 20th June 18711• 

I have not. 
IOi8. Lord O'Hagan.] Do you know or Mr. Valentine O'Connor's buying 

Lord Derby's estate, in the county of Tipperary ? 
I do. . 
1°79. For what price 1 . 
I know all the circumstances of that estate. 
IOSO. What did he give for it? 
He gave 160,000 l. for part orit. 

1081. Are you aware that he has been offered 20,000 l. or 30,000 l. advance 
upon it since he purchased it r 

I am aware that he stated to me that he was offered 20,000 l. I was con
sulted by Lord Derby as to the sale of his estates, but not as to the sale to Mr. 
O'Connor. 

1082. Lord Somerhill.J In fact is not the occupation of land becoming very 
valuable, and much more valuable than heretofore, in Ireland during the last 
two or three years, the price given for stock and grain having greatlv in-
creased? • 

Very much; and the poorer land bas become more valuable, because from the 
richer land you do not get the same return for your capital. On better land 
you are obliged to expend a much larger amount of capital to make it produc
tive. I t is the poor land that has become the more valuable. 

1083. Earl of Belmore.l That was alway the case, was it not; have not moun
tain farms risen much more in tile 1:Ist hundred year$ in proportion than 
good arable land ~ 

Yes, that is because of drainage. 

1084. Viscount LiffoMJ Is it not your opinion that any man purchasing 
land in Ireland, and buying at 20 years' purchase, if he never went near the 
proprrt\, and neither performed its duties 1I0r enjoyed its pleasures. would be 
very safe in getting 5 per cent. on his monry in the gross, and that his rent 
would be as secure as ever? . 

He would not get 5 per cent. in the net, but he would in the gross. 

1085. And as J'egards his rents, would they not be as safe 3:s they ever were, 
provided that he did not meddle with the tenants? 

I thiuk more. !iO~ but he would lose the interest that heretofore existed in 
possessing landed property. 

1086. But supposing that be improved his property in the way that the late 
Lord PalmerstoIJ did, or excercised his various other righrs of turbary, game, 
and so forth, he would then be in an awkward position i is that the fact? 
n~ . 
1087. So that a man may flafely buy property in Ireland who will neither 

enjoy it, nor perform his duties in relation to it; but if h& either intends to 
discharge the duties of a landlord, or to enjoy his property, he would be unwise 
in having anything to do with Iris\} land? . 

I think the feeling is growing that it is better to 11ave income without terri
to.ry than territory without corresponding income. 

1088. Lord Greville.] Do yeu speak of Irish propel ty when you say that? 
Without the same amount of inconl"enience, I think it is pleasanter to get 

more mont·y out of capital from interest without property, than to have 
property, getting less income fro~ it. 

1089. Do you speak of Irish pr~perty, when you say that? 
Of course i I am not speaking at all of English land. 

lOgO. Lord Charlemont.] You melltioned the increase or fall in the value of 
estates; by that, I suppose, you mean estated property with tenants upon it. 
You said you considered that there was not an increase of value on the sale of 
land. Supposing, for instance, that I have 4,000 acres of grass land without 
tenants, that would have risen in value, 'whereas if I had 4,000 acres with 
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tenants upon it, it would perhaps, according to you, ha\'e fallen in value; do you 
consider that the occupation, value of land has increased? 
. I would not undertake to say that the one had risen, Lut it has not fallen, 

whereas 1 think the inclination of the other is to fall, that is to say, the occu
pation; land 1 think as ",aluable as it was before, but I think. the inclination 
now is, rather to consider rented land as not so likely to rise in ",aIue. 

J091. Lord Somerltilt] Ha,'e you ever met with or heard of any man who 
desired to pUlchose land in Ireland, which he did not mean himself to occupy, 
in whom that deE ire h~s been ~r.eated or increased by the passing of this Act 1 

If, as I gather, yo~r LordshIp s question to be, whether the passing of the Act 
has lessened the desIre to purchase tenanted estates, I entertain no doubt that 
there are variolls cases where the passing of this Act has disinclined people 
from, inn'sting their money in land. 
\ 1092 . But have you heard of ' anyone, or have you met with anyone, in whom 
the deSIre to p1!lrchas:e was,created or increased by this Act? , 

I.have not met with anybody who had an increased desire to posse!llt land 
consequent on this Act. 

1093. Lord Steward.] Comparing the selling value of land now sold by auction 
with the value of land 20 years.' ago, should you say that'it had risen or f'l11eo? 

It has· risen, must' certainly. 
1°94. With what period do you compare that, when you state that the ",aIue 

of land has fallen within the last few years? 
I stated that the value ofland in possessiun, I thought, had not fallen; I stated 

that the value of rented land, I thought, held not ri;;en. The tendency, 1 
thought, was rather the reverse. . 

1095. Over what period do you make the comparison; 
It has ~one very fluctuatingly. I suppose, as nearly as I can calculate, 

from the year 1850 to the year 1870, about 2,000,000 I. worth of property 
passed through my charge, either oy sale or purchase. For the first five years 
some men got 6,7, or 8 per cent. for their money, and it then varied, and I think 
the last fh e years perhaps, there has been no fluctuation.; indeed I rather think 
there has been a depreciation, but I would not undertake to pled~e myself from 
the results of the sales for the last two years, that it has diminished, because 
the estates sold have been very few. 

1095*. What about Lord Derby'S estate? 
Lord Derhy's estate is no test, because Lord Derby is hiII).self aware that he 

sold his estate considerably under the value. He got rid of his estate by one sale 
instead of selling it in detail. He got rid of his tenants desirmg to take the 
cream of the estate, and leaving the bad part. Lord Derby's estate was an ex
ceptional one. 

1096. Viscount Lifford,] And Lord Waterford's estate in the county of 
Derry was an exceptional case too, was it not? 

I think Lord Waterford's was an exceptional estate; I was consulted as to 
several lots upon that estate. I t was bought with a view to raising the rents 
tO"the value; it was ,greatly underlet. 

1097*. Chairman.] Was the Conncmara property an exceptional case 1 
That was in the earlier period of the Landed Estates CoW't. 
) 097. D~ you know that it has been lately sold? 
Ldo. not know" nQr can I ,state. ,what it produced. I.could not expre-ss an 

opinion whether it sold cheap.or dear, unless 1 had the rental a.nd the circum
stances before me. 

l098. Lord O'Hagan.] YeJU gjlve a very strong opinion that no worse 
tdbunal than, the chair_men of Ireland could possibly be imagined for these 
land cases; to test therefore, the ground of that opinion. are you aware that 
for common purposes, not speaking of land, the chairmen of Ireland constitute 
about the most popular judicial tribunal int IJ1{!land, so far as} the' people are 
concerned? . 

tam, aod they are deservedly ,popular. 
10,99., Are they not men,whQ.do do their duty faithfully and well? 
1, think. they do;, to the bes~, pf their abilities •. 
HOO-1. Do-not tht' people trust)them 1 
Yes. 

1102. And 
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1102. And are they not satisfied with their action as judges? 
But they are not, I think, judges of land questions in general. , 

1103. ALstracting that fllr the present, are they nota popular and effective 
tribunal. and have they not been so for the last half century r 

I think, to the best of my judgment, tht'y do their utmost to do justice. 

1104. And there i$ not the slightest doubt, that the people Df Ireland are 
satisfied with the efficiency of that tribunal for common purposes? 

'Certainly. ' 
1105. Coming away from common purposes and 100kiIJg to the land, the 

ground of your opinion must be considered; ·you have not had any case con
nt'cted with laud. before anyone of the chairmen, have you? 

I have not, but I have been spoken to about Illany cases. 

110ft. But of your own personal knowledge, you know of no case that has 
been tried by a chairman, and you have never been in his court 'for that 
purpose? 

J have not. 

1107. Have ~ au ever been in a court of appeal with reference to any 
decisions of a chairman? 

I have not. 

11 () R. You were asked about conflicting decisions of the chairmen, as'to 
your opinion of tlleir efficiency for this purpose; can you state to the Com
mittee what'are the conflicting decisions of chairmen upon which you found 
your opinion? . 

I think I expressed my opinion in globo, and not upon individual cases. 

1109, You were asked that question, and I understood you to say that that 
was one of the grounds ·of your opinion about their incapacity1:o do this duty; 
can you tell the Committee what are the conflicting decisions upon which you 
found the depreciatory opinion of the charac~er of the chairmen ,as judges? 

I do not think 1 !ltated ,tbat the chairmen were incapacitated,. for if 'you take 
them individually, a gleat .many of them"are capable of performing the most 
onerOllS duties. 

J I 10. Will yeu tell the Committee what are the conflicting decisions upon 
which you found that opinion? 

What I meant to convey was, that the means by which they arrive at ,the 
facts--. 

l\ I I. 1\1 y 'present question is, what are ·the conflicting decisions upon 'Which 
you found your notion that this,is,a.bad tribu1lal? 

I did not state that any individudl tribunal was a bad tribunal; I said that 
taking it in globo it is unsatisfactory. 

1112. But "hat arp the conflicting decisions upon which you found your 
opinion that it is an unsatisfattory·,tribunal ? 

I informed your Lurdships before that I have not been present at any case 
before any chairmen. 

1 J 13. Then you are not aware of any conflict of decision which would justify 
your opinion that this is an unsatisfactory tribunal ? 

I know the means by which they arrive at facts. 

t J '4. I am speaking of decisions; can you, or can you not, specify' any 
conflict of decision which would justify that opinion? 

I have stated that I cannot. 

'1 liS. Then, not being aware what tbe coriflict of decision is upon which 
this opinion is grounded, and never having had a case of your own before a 
chairman, and never having been.before a'judge upon appeal from a chairman, 
you still continue ,tG be of opinion that no> wone tribunal could be 'imagined? 

If 1 did use the words, "no,W'OYlie tribunal," .1 !.shonld be glad to withdraw 
them and to substitute the wurd "unsatis£actory." It was in,answer, r think, 
to a question Of my Lord 'Llfford's, in which he asked me to 5ugge~t, if I could, 
any improvement, and I was not prepared to suggest any. . 
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Mr. S. F. Adair.- 1116. You suggested the Ll!-nded Estates Court as fitted to do this business, 
lZoth June 1872• did you not? ' 

I think what 1 stated was, ~h~t I had not really considereJ it, and 'that I 
should 110t like to pledge an opmlOn upon that subject without consideration. 

1) I j. I have a great regard for your opinion? 
If y~u h3;ve any reg~rd fo~ it, I should not like to pledge my opinioll upon 

that pomt wIthout consideratIOn. 

] 118. Then I understalJd that you do not pledge yourself to the opinion that 
the Landed Estates Court would be the best triuullal ? 

I have not considered it ,sufficientJy to gl \'e an opinion that would be of any 
\value upon the subject. 

11) g. Viscount Lifford,J As I understood, the whole tenour of your evidence 
was that you thought the chairmen of quarter se,~ions a most unsatisfactory 
tribunal, because a tribunal composed of' 33 persons, each of them probably 
having various opinions COI1flicti~g with one another, at different times, could 
not eE.tablish precedents for the working of the Land Act? 

That is e:x.actly the meaning of my observation. It W,IS not upon an indi
vidual case; it was that a tribunal, consisting of 33 minds, all differently con
stituted, in my opinion, cannot be a satisfactory tribunal. 

1120. With an appeal to 12 other minds? 
Yes. 

1121. That is the only ground upon which you considered it to be unsatis. 
factory? 

I so stated. 

1122. Then thinking so, are you aware that three or four, or more systrms 
of law are gradually growing up under the decisions of these gentlt!men ? 

It was foreseeing that, and hearing that that was the effect, that induct'd me 
to form the opinion that r expressed to my Lord Chancellor. 

1123. For the purpose of acquiring precedents to guide whoever may ad
minister the law, is it not absolutely necessary that there should be a change of 
tribunal which would promote uniformity of decisions? 

I should not like to venture to say what-was absolutely necessary, but I 
think it would be desirable. 

]] 24. You think that there should be such a change of tribunal as would 
promote as soon as pm, sible uniformity of decisions ~ 

I was not finding fault with any law, or with the E"xisting law; it was 
merely with a view of remedying evUs which appear to exist . 

• 1125. Lord O'Hagan.] Those 33 gentleman do other work, with the super
vision of the 12 judges; do they not, in fact, do the substantial business of 
Ireland? 

Yes; and they perform it .very satisfactorily in general. 

1126. And though there are 33, men with different opinions subject tQ the 
supervisiol1' of the 12 judges, they do their work well ~ 

Yes. 

1127. Lord S(}m~rhitl.l They probably find the law upon those other matters 
more cleal- than the law upon the one which we are considering; is that your 
opinion? 

I will take the liberty of stating, that if the scenes are correctly represented 
to me, of' the way in which evidence in land cases is generally presented to those 
gentlemen, my Lord Chancellor O'Hagan, if he was present, would possibly 
come to the same conclusion at which I 'have arrived. 

1128. But that is not from your own knowledge 1 
No; the evidence presented to the chairmen is the evidence of locally 

interested tenants, which I think is not satisfactory. 

) 129." Lord O'Hagan.] Has not the landlord the opportunity of giving evidence 
for himself? 

Yes, he has. 
1130. Do 
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] 130. Do you mean to convey to this Committee that ex parte evidence is 
received by the chairman 1 

I never meant to convey to this Committee that any injustice is intended by 
any chairman; but the chairman is not generally an agriculturist himself, and 
it appears to me very important that he should possess some knowledge on these 
subjects. 

] 131. Earl of Bal.don.] Are you aware that great inconvenience has arisen 
in some counties in Ireland from the constant change of the chairmen ? 

I cannot speak as to that. 

JJ 32. Are you acquainted with the county of Cork? 
I am acquainted with it, but not so as to corroborrlte anything as to that. 

I] 33. Are you aware that there is a very general feeling among all classes in 
the !!outh of Ireland in favour of a change in the tribunal; that not merely 
are the landlords anxious for it, but that the farmers' clubs have mentioned 
very strongly that they object to their being 33 chairmen, and suggeH that 
judges should be appointed for that purpose? 

I nel'er heard such a suggestion. 

1134. Earl of Portsmouth.] I think I gather from your evidence that you 
al'e of opinion that land has he en depreciated in value. Since the passing of 
the Act, are rents more difficult to collect now than they were before tne pass
ing of the Act? 

1 think I said that during the last 20 years perpetuity rents had fallen. I 
stated that J thought that land in possession, and sold in possession, had not 
depreciated in value. Perpetuity rents which used to realise 25, 26, and 27 
years' purchase are now worth only 21 years' purchase. 

1135. Lord Brodrick.] It has been suggested by one witness that uniformity 
of decision might possibly be secured by having three. assistant barristers 
instead of one, to sit on every case j is that youI' opinion, or would you prefer 
in such cases going to a judge or judges of the superior courts, in the first 
instance? 

I would rather have a case of my own determined by one superior intelligent 
judge than by any three county chait·men. Before 1 answer that question, I 
should wish to be informed where the chairmen should sit, and under what 
circumstnnces, ~nd whether the voice of two should prevail, and all the 
details. . 

] ] 36. Are you aware that during the progress of the Bill through the House, 
an amendment was proposed which would have given the judges an original 
jurisdiction? 

Most of the amendments were before me at the time, but 1 'Should nut like 
from memory to state \\ hat they were, and I have not sufficient recollection of the 
circumstances as tu justify me in giving an answer to your Lordship's question. 

1137. Lord Steward.} Do you not think that it is of great consequence that 
the trial should take place as near as possible to the spot where the par.ties 
interested reside 1 

1 should consider so, pr01dded that the judge was able to form an opinion 
. himself upon the matter at issue. 

] 138. Would any difficulty as to that be obviated by having the C'lSe tried 
by the Landed Estates Court in Dublin? ' 

The evidence there" auld be sworn evidence confined to matters of fact, upon 
which they would differ. That would be matters of record, and not evidence 
given in a heterogf'neous way, and very often unconsidered. 

1139· But in arriving at a just conclusion between landlord and tenant, do 
you not think it absolutely necessary that there 'Should be a considerable 
amount of local knowled~e of the particular county evidence, as to which you 
say the Landed Estates Court would not go into? 

I did not say that they would not. go into it; I said that they would go 
into it upon matters of record. 
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, '1140 . But are there Dot a variety of small points between landlord and 
tenant in cases of eviction, or in cases of i J' provemeut, upon which local know
ledge wou!d be of great consequence? 

·In a case of eviction for non-payment of rent the question does not arise; 
because if you evict a tenant for non-payment of rent he cannot before the 
chairman claim any cOl1lpensation for dlstu/'bance. 

1141. But may he not claim for improvements? 
His improvements generally, where he is an ejected tenant, are not very 

large. • 

1 142 • But still that does 1.10t affect the principle that local- k novlled ere, and 
the case being trie(l as near as pos~ible to the scene upon which those t~ansac

ltions have taken place, would make the decision much more sr,tisfactory both 
to the landlord ahd to the tenant? 

That is to say, that you think that that would be more satisfactory than the 
present existing state of things. 

1 H3-4. All I ask is whether you do not consider that all those points which 
arise between landlord and tenant, are much more likely to be fairly decided 
and full evidence to be given upon them if the trial takes place, as near as 
possible to the estate upon which the case has occurred? • 

I do "n.ot ; I myself think that if you have a superior judge with the facts 
knit by affidavits before him, he would probably arrive at a more satisfactory 
conclusion than if he had a number of local witnesses who are prejucliced and 
interested. 

1145. lio ) ou not consider that it ",ould ue a case of hardship upon the 
small tenant if he were obliged to go to Dublin to produce his evidence there? 

I do not, because if he was successful the laudiord would bave to pay his 
expenses. 

I 146. ,But supposing that he was unsuccessful, would it nl)t be a hardship? 
If he was nnsuccessful, ] think that be ought to bear his own expenses. 

1 147. But the witnesses \\ ould havE' to be taken to Dublin, would they not r 
No; I propose that the witnesses evidence should be in 'writing and not viva 

v()ce. 

1148. Chai1'1Jlan. J It 'has been suggested that if we have one tl ibunal, \V hether 
local or itinerant, it w-ould hardly be able to get through the quantity of busi
ness which would be brought bt:'fore it; have you formed any opinion upon that 
subject? 

If you had one tribunal to fix principles, I think that the demands then would 
be velY much diminished in number. I think that if the principles were once 
fixed by-a tribunal, both 'landlords nnd tenants would be able exactly to under
stand what their respecti'fe righls were, and the amount of litigation would 
probably be very much diminished. 

1149. It would be reduced to a question of fact, each question of law being 
established; 

Questions of fact would not arise very often; they would be settled without 
having reference 10 a legal tribunal, if the points arising were determined, not 
by 33 conflicting opinions, but by one fixed tribunal, whose decisions would be 
conclusive. 

1 J 50. Viscount Lifford.J If on appeal no fresh evidence was admitted, the 
evidence in the first instance, having been taken down by a shorthand writer 
and sent up to Dublin, that would be ll') great expense upon the tenant? 

No; supposing there was a final appeal to the Court of Land Cases Reser\'ed. 

. 11;' 1. Chairman.] Whether the Court is to be a local 'Lanned l':states Court 
in Dublin or an itinerant Court ~ 

I said that I had not considered the question of the Landed Estates Court 
so as ,to feel myself justifitd in giving an opinion which would be of any value. 

1152. Viscount Lifford.] But supposing a final appeal were given to the 
Court of Land Cases Reserved, and no fresh evidence were given, the evidence 

being 
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. being taken is shorthand in the fir"t in~tance. there would be no great expense 11«. &.El.4d4ir. 
to the tenant, would there? 

There would be no great increased expense. ~otlJ.,Jw-1872. 

1153. The appeal would cost the tenant very little, would it not 1 
I think if once you fixed the principles, in small matters, it wou1cl not, 

probably never, or rarely, be a matter of litigation. On large matters the 
expense is proportionably very small. 

11.)4. Supposing that the first tribullal is either left as it is, or is perhaps 
altered; but supposing that there is a: final appeal permitted to the Court of 
Lan~ Cases Heserved, so as to establish precedents by uniformity of decision, 
the qnestion which I ask i~ whether, if no fresh .. vfc1ence !\"er~ permitted in the 
Court of Land Cases Reserved, the- evidence having been taken down at the 
original trial in shorthand, and thdt evidence alone being JD~de use of, that. 
would entail any great expense upon the tenant? 

There would be 110 more additiollal expense, uecause the expense would be 
merely his counsel's fees I apprehend; it would be no more additional expense. 
whether he went to the Court of Land Appeal in Dublin, t>r before any other 
court. 

1155. Lord Brodrick.] What, would you think.of a power to eith~r party to 
ta1,.e the case before the judge of assize in the first instance, after giving due 
notice, instead of going before the Land Sessions 1 

May 1 be permitted, to inquire whether your Lordship would make that' the 
final tribqnal to determine the question, because that is- going-another stage. 

115G: There would be the same power, of c.ourse, of appeal to the Court of 
Land Cases Heserved, but that would get rid of one stage, would it not; 

Your Lordship's, view would be, I presume, to allow either the claimant or the 
defendant to go to the Court of Assize-, and then'to go up again. 

1157. Chairman.J I suppose that it wouid be almost impossible to give the 
judge of assize origiual juri.odiction in these cases, because he would have his 
own- circuit civil and criminal business, and there would- be such a multitude of 
those cases brought before him that it would be impossible for him to d~cide 
them? 

I t.hould hope that they would diminish very much when the principles were 
fixed. 

115.'. Lord O' Hagan.] But if they did not tliminish, the Court -of Assize 
would be at a dead lock forthwith, would it not? 

1 have no doubt the judges of assize could not do it. 

1159. Lord Somerhill] Although the number of cases may be diminished 
from points of law having been decided, must not so much variety exist in the 
application of the circumstances in every instance that the cases must always 
be numerous? 

I think that a judge of assize could easily do it if you 1imited it so that he 
should not hear more than two or three cases at every assize. 

1 160. I suppose you anticipate the diminution from two causes; less obscurity 
in the Act, and fewer law points to argue; and also from the fact that when those 
points are determined, there would be more cases (If arbitration and com
promise? 

If landlords and' tenants understood each other they' would settle these 
matters without litigation. 

1161. Viscount Lifford.] But they are not likely to diminish under the present 
sY!ltem, are the-y ? 

I fear not. 

1161·. Lotd Digby.] Will you state the simple mac~inery where~y any 
tenant may now have transferred to any othe-r person, WIthout consultmg or 
having the concurrence or approval of his landlord, his tenancy? 

By becoming ind.e-bted by bimple prom~ssory D.ote, bond, or otherwise,. to any 
person, whereby a Judgment could be easily obtamed by that pet;0n agams~ the 
tenant, and which judgment could be regis!ered as a mortgage m the RegIStry 
of Deeds Office against the tenant's holding, and an ejectment hrought on foot 
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of the mortgage thus acquired, will entitle the ~ortgagee to the possession of 
the holding without such being the act of the tenant, so as to disentitle his 
successor in possession to the compensation prol"isions under the Act of 1870. 
I see nothing to justify a proprietor or agent refusing to adopt the mortgdgee 
of a tenant's interest thus acquired as the future tenant of that holding, and that 
without the tenant being either bankrupt or insolvent, and it would a/Jpear to 
me that it never was intended by the framers of the Act that its provhhms 
could be so evaded. 

The Witness is directe~ to withdraw. 

Orde1'ed, That this Committee be adjourned to To-morrow, Twelve o'clock. 

The following Letter was addressed to Lord Digby by Mr. Adair, 24th June 
1872, and ordered to be printed by their Lordships :~ 

My Lord, National Club, 1, Whitehall Gardens, S. W. 
MAY I beg of you to bring under the notice of the Lords' Landlord and Tenant Com

mittee, a class of property much affected (although certainly not intended to be affected) by 
the Irish Land Ac~ of 1870, and which property should peculiarly be preserved from litiga
tion) that is, ecclesiastical or glebe land; the question affects all religi.ous denominations; 
for instance, there are 950 glebes to be let by the Irish Church representative body alone. 
As one of the- assessors of the glebes committee of that bocly, the difficulties have pre

'sented themselvel! to me. The only way such holdings can ever be expected to be brought 
from under the operation of the Land Act is, by their being considered as lettings for 
temporary purposes, and I am supportecl by several of the county chairmen of Ireland in 
my opinion, that a letting of land during a .clergyman's incumbency, which might be for 
50 years, cannot be considered a letting for temporary purposes; and if so, there may be 
no end of litigation and trouble connected with the matter, having regard to and conse
quent on the provisions of the Land Act of 1870, and which timely simple legislation 
would prevent; and which, I apprehend, would be wholly unobjectionable and agreeable to 
all partiefl. . 

I have, &c. 
Lord Digby. (signed) Sam. Fred. Aair. 
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LORDS PRESENT: 

The Marquees of SALISBURY. 
Earl of BELMORE. 
Earl of KIMBERLEY. 
Earl of DAR TREY. 
Viscount LIFFORD. 
Lord DIGBY. 
Lord BRODRICK. 
Lord SOMERHILL. 

• Lord CHARLEMONT. 
Lord WENLOCK. 
Lord LURGAN. 
Lord CHELMSFORD. 
Lord M EREDYTH. 
llord GREVILLE. 
Lord KILDARE. 
Lord ·O'HAGAN. 

THE I,ORD O'HAGAN IN THE CHAIR. 

MR. JAMES MURLAND, is called in; and Examined,- as follows: 

1162. Chairman.] You are a Solicitor, are you not? 
I am. . 

1163. Do you reside iIi the county of Down? 
I do, at Downpatrick. 
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1 164. Are you a solicitor in very large practice at quarter sessions, and 
otherwise? 

I had a. very large practice at quarter sessions until recently; but I do not 
practice a~ quarter sessions now except in special cases. 

1165. But your experience has been very great in that regard, has it not? 
Very great; perhaps greater than that of any man in Ireland during the 

same time. 

1] 66. Has YOUT profession made you acquainted with the working of the 
Land Act which has been lately passed? 

It has .. 

1167. Have you observ~d the working of it within your own sphere of 
observation? 

I have. 

1168. Will'you be kind enough to communicate to the Committee any views 
which you may have formed with reference to the working of the Land Act; 
the dhtinction taken here being that the Committee are not sitting to decide 
upon the principles of the Act, but as to its administration and working in the 
country, and especially with reference to the tribunal? 

So far as the ccunty in which I reside is concerned, the U:lster custom is 
more frequently brought ~nder the notice of the chairman than any other claim 
under the Act of Parliament; and ~o far as the working of the Act goes, I 
think it aots very prejudicially towards the landlords in Ulster; and with your 
Lordships' permission I will state the reason. As your Lordships are aware. 
there are various customs and usages in Ulster; in point of fact, almost every 
estate pasJts own usage, and even in the same estates, perhaps within 20 years, 
there have been different usage~. When a landlord is applied to by a tenant on 
quitting his holding to sell, he claims perhaps a certain usage whit!h the land-
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lord may think he is not entitled to, and which is not one of the usages to which 
his holding is subject. The result of the la.ndlord at all interfering "ith the 
tenant exercising what he claims, is what has been decided to be a disturbance, 
and a claim is filed against the landlord to seek to compensate the tenant, 
provided the landlord is wrong in his view "Of what the custom is a<; regards the 
holding; that may be very ruinous to a landlord, because after his merely 
wi!;hing to have his right or the usage as regards that particular holding ascer
tained, he may find himself compelled to pay for that holding very likely 
the value of the fee simple. That is a very great hardship' upon the 
landlord, and in some degree it might be also considered a hardship too 
upon the tenant. As a remedy for that, perhaps your Lordships would 
allow me to suggest what I conceive would be faIr and equitable, namely. 

\ that if any disturbance of that kind occurs on the part of the landlord the 
tenant should ar once and forthwith state what he claims as the usage,of the 
holding; thereupon the landlord either disputes or admits that right to that 
usage; if he disputes it, then I think it would be quite fair that it should be 
tried at the Land 'Court, and in the first instance that the usage should be 
ascertained, and a decree issued to declare that usage to be the usage of 
the holding, and to be thereafter t!nforced as reg,lrds that holding, In that 
way the landlord would not in the first instance be mulcted in perhaps the 
fee simple of his estate for simply ascertaining what were the rights as regards 
the holding. I need not tell your Lordships that very few people can really 
tell, under this Act of Parliament, under the first section, what is the usage to 
which a holding is subject. Some barristers may hold that it is the usage of 
the estate itself, but we will take it that it is half of a town Lmd and that there 
is no usage at all proved upon it, and that-there never has been a usage. Then 
where is the landlord to look for a usage pertaining' to the holding situated 
within that half town land? Perhaps on the next estate there is a limited 
tenant-right of 5 l. or 10 I. an acre, p<:>rhaps on an adjoining estate there will 
be no tenant-right at all allowed, on some other estate there may be an 
unlimit,ed tenant-right. Under such circumstances I think it would be very 
difficult for a man to understand what the usage in that half town land is. 
Perhaps your Lordships will allow me to give an instance (If a peculiar case 
which occurred in the county of Down; it is not a supposititious case. There 
was a holding consisting of nine acres, which was the entire estdte of four 
co-heiresses. I forget whether their predecessor in title was their father or 
their uncle, but they succeeded to it, and the pred~cessor in title, whoever he 
was, had granted a lease of those nine acres.' The lease terminated when 
dIOse four girls were very young, and the tenant was permitted to hold on at 
the rent reserved by the lease, which, I think, was about 131. a year, The 
poor girls had 110 other property, and they went to service, I think, and at 
last one of those co-heiresses got married. I should tell you that the land 
was held under a fee farm grant, subject to a payment of a\,out 2 l. a year, so 
that they were the landlords under this fee-farm grant. They thought it would 
be more advanta~eous for them that the husband of one of those co-heiresses 
should have the land and pay to the other three a certain sum of money, so 
,that they might go away or better themselves, but it was necessary to get rid 
of this tenant who held the lands. Immediately, when notice to quit was 
served, and after the ejectment decree was obtained, a claim was put in for 
Ulster tenant-right, and the court spent nearly half a day to ascertain what was 
the custom <>f Lord Downshire's estate and other estates in the neighbourhood, 
to affect the holding of those co·heiresses. In some cases the rule was 20 I. and 
in others 2,) l. per acre. I do not think there were any so little as 15 l., because 
all the people who were produced as witnesses proved that the tenant-right there 
was very large. To my surprise I found that a decree was made for 12/. an 
acre, that is 108t. on nine acres of land. There would have been no injustice 
whateverin that case, if the chairman had decided that it was not proved to him 
that this holding was subject to any usage; but that the tenant should have the 
right to elect and to go for disturbance, and by disturbance very ample justice 
might have been done to the man. I told the parties that I would have given, 
under the circumstances, for disturbance, about 60 l, or 70 I., which would have 
been very ample for the tenant. It was not proved that there was any tenant
right at all, as regards the holding, or that the man paid a shilling for going 
nto it. He might have been decreed the 20 l. or 25/. an acre., but upon 

what 



QN LANDLORD AND TENANT (IRELAND) ACT; 1870.. 131: 

what principle it came t(} 121. an acre, I confess 1 cannot at aU understand. 
I wantpd the man to appeal upon two grounds; iirst of all that there was a 
lease, nnd that after the expiration ofthe lease there had been: no usage proved·· 
that tht> landlord was not subject in that way at all to the Ulster custom: 
Secondly, that it was not proved upon the trial that the particular holding was 
subject to any custom, and that therefore I thought he ought to appeal. How
ever the man said that ~s I ~hought he w?,!ld ~e entitled to some compensation, 
he would prefer not gomg mto further htlgahon, aud he paid the money and 
got possession of the land. 

1169' Viscount LijJord.] Who was the chairman 1 
The chairman of the county of Down, Mr. Johnstone. 

1170. Chairman.] Do you think. that the decree should have been for dis-
turbance, but. not for this tenant-right; 

I think so, and SQ I strongly. pressed it. 

11 i 1. Did the chairman announce that it was on the score 'of tenant-right? 
Yes; the claim was in the stereotyped form for tenant-right. In point of 

fact there was no claim for disturbance, but 1 would at once have consented 
that it should have bE-en turned, into a claim for disturbance~ 

1172. Lord Greville.] You mention this as an instance of hardship upon the 
landlords under the new Act, do you not 1 

I do. ' 

I173A I think you said that io order that the landlord might ascertain the 
value of "the holding it W;lS necessary to get rid of the tenant? 

Your Lordship misunderstood me; it was not in order to ascertain the value 
of the holding, but to resume the occupation of the holJing, for the benefit of 
the husband of ,:me of the co-heiresses, and in order to portion off the otherS". 

1174. Then I misunderstood you, I am afraid, for I thought that you said 
that this was a joint property between four eo-heires.,es 1 

Yes. 

11 i 5. That one of them was married, and that they desired that one should 
tat..e the property and pay the other three their respective shares of the value 
of the property? 

Yes. 

11 i6. Then in ordtr to ascertain that, r think you said that it was necessary 
to eject the tenant 1 

:N 0; it was necessary to eject the tenant to carry out the agreement, because 
unless the roan got into po!)session, he would pay nothing, and those poor 
creatures 'Would have got very little for a simple rentcharge of 101. a year. 

1177. But whatever they got it would have been the value of the property 
at the time, would it not; they were not the occupiers of the farm, their 
interests not being those of an occupier r' 

They were not those of an occupier at that time. 

11 i8. In order _to ascertain the value of their- shares, was it necessary to. 
eject the tenant? ... 

It 'Was perfectly necessary, in order to carry out the- agreement, because the 
value of their shares with the tenant out of it would be more than with the 
tenant in it. 

1179. You speak of an agreement between the parties; but that has nothing 
whatever to do \\ ith the working of this Ad, has it 1 

No; I am giving that simply as a reason for the eviction; for their wishing 
to resume possession of the land. ' 

11 fo. But the landlord there was ,not placed in a worse position, was he, 
than he 'Would have been in before the passing of this Act? ' 

A great deal worse. Before the passing of the Act, he would hav~ served 
notice to quit, and go~ possession without paying anything; but here, Slllce the 
passing of the Act, his property is- shared with the tenant to a large utent. 

(136.) R 2 118,. But 
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1181. But he could !lot ascertain his right without ejecting the tenant? 
He could not, because his object was to get possession. It was leased to a 

tenant; the tenant gave nothing for getting into occupation; he was a tenant 
-fl'Om year to year. Those poor creatures had a right to get back that small 
holding if they liked for the purpose of occupying it themselves without their 
property heing taken from them by a decree, giving to the tenant property in 
which the tenant really had no interest at all. 

1182. Then, as I understand it, those ladies wished to ohtain not only their 
share as co-heiresses, but also their share of the value of the holding as con
ferred by this Act upon the tenant, is not that so? 

I would not say that it was conferred by this Act upon the tenant, because 
I do not think it was conferred by this Act upon the tenant at all. II the Act 
conferred it, I would say nothing wha.tever about it, because I must be s,ltisfied 
with that. But supposing that those people (what I was going to show was 
the unfairness of it) had been decreed to pay 40 l. an acre for that, which is 
not at all uncommon, and which might have been done, they would have been 
ruined, and must have given up their land. 

1 183. But they were not obliged to eject the tenant, surely? 
But if they try that experiment they may find themselves mulcted in what 

will ruin them, and what they could never get back again. 

1184. Chairman.] Is there anything further which you Jeslre to mention to 
the Committee with reference to the working of this Act? 

, I said that it would be for the interest of, and would, in my humble judg
ment, be but fair to an Ulster landlord y and I think it would also, I must COll

fess, be beneficial to an Ulster tenant, that in the first instance the usage of 
the holding should be ascertained and decreed. Then an incoming tpnant or a 
purchaser, having the certainty of that decree, and knowing that he i~ pur
chasing under such usage, would, to my mind, save litigation, and very likely 
it would enhance the value of the holding; but certainly it would save a great 
deal of litigation, and confer a feeling af~erwards that the man had a perfect 
security for what he had bought by the usage to which that holding was 
subject. 

I 185. How do you propose that that should be ascertained in a different way 
from the ordinary mode now in use? 

That the landlord, in any case in the first instance, should not be made to pay 
compensation; that the first step should be to ascertain' the right, and that the 
right should be decreed, and I would have rules that that should be done 
speedily, so as not to interfere with the sale of the land. Supposing, fur 
instance, a twelvemonth's notice to quit; that would give the tenant ample 
time for' the purpose of having his rights ascertained; it would not interfere at 
all with the sale, and it would not interfere with the cropping of the lands one 
way or the other. First of all, I think it is unfair; there never was a custom 
in Ulster that the landlord himi>elf was to pay compensation; he was only to 
allow ce~'tain things to be done, and the tenant was to get compensation; but 
here the landlord may be made to pay compensation under that custom before 
the right is ascertained which he has violated, and a tight as to which hardly 
any lawyer can tell what it is until it is tried. 

i 186. When a, claim is made for compensation, either upon the ground of 
tenant-right or for disturbance, or at all e"Vents on the ground of tenant-right, 
before the court comes to ascertain the amount of comptnsation, must not the 
court be satisfied as to the nature of the tenant-right and of the custom? 
C~r~ , 

1187. Then would you have an ascertainment of the nature of the tenant
right and of the custom, independently of and apart from the ascertainment of 
the valu~? 

That is \\ hat 1 wish, and that I think should be the first step in the proceeding. 
The landlord-might then be compelled by attachment, if he did not allow of the 
tenant, to ~ell under the so ascertained usage or custom. That ought to be 
the simple process in the first instance, so as not to mulct the landlord until 
he hflS violated some ascertained r,ight or usage. 

1188. Earl 
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• 1188. Earl of Belmore.] Who would you propose should put the proc('ss Mr. J. Mllrland. 
mto motion, the landlord or the tenant! 

Either party, as is the case I\OW. uatJoDe 187~· 

I 1 tig. At present it is only the tenant who can put the Act into operation, is 
it not? 

Either party can do it, because the landlord does it by disturbance, and the 
tenant may file his claim, or the tenant may do it by voluntarily gettinlP his 
holding. 0 

1 I go. Viscount Lifford.] But w;;uld you not wish the landlord to know how 
he stands, and what will be the consequence of the disturbance. before he 
ventures 011 disturbing the tenant? 

Precisely. 

1101. Do you not think that in many cases, if the landlord ascertained that 
he might not distul b the tenant at all ? ' 

Very likely he would nolo 

I 192. And on the other hand, if the tenant knew what he was to get, h(' 
might never resist the landlord? 

Just so. There is another thing which appears to me ~o press very hardly 
upon the Ulster landlord. Under tbe prescribed rules, a tenant can lie by 
until a month after he is evicted before filing his claim at all. Now, what is 
the position then of an unfortunate Ulster landlord? Upon that claim men 
come forward and say, "Oh, if this had been so-and-so, I could have got so
and-so," while the Ulster landlord would be very likely to have set his land to 
another. You ha\'e no means of checking it, and most exaggerated statf'ments 
would be then made as to the tenant's interest 

1 J 93. Chairman.] I know the value of your practical suggestions. I want 
merely to und('rstand whether your notion is this; that when this notice to 
quit is served, and before the notice to quit has expired, and while the man is 
still in possession, befure the time comes _ for his eviction, there should Le an 
ascertainment of the tenant-right in the pardcular district, and on the parti
cular property? 

On the palticular holding. 

] 194. Before the termination of the notice to quit? . 
Yes; immediately aftt=r the disturbance. I would even extend the notice to 

quit to a year, so as to get that done.' 

119'). You would count as a disturbance the service of the notice to quit: 
Of course. 
1196. And YOll would say that before the' actual eviction the circumstances 

should be ascertained? 
Yes. To be perfectly fair to the tenant. I would say that if the tenant 

came to the landlord and said, "Next summer I intend to sell my interest 
in this farm," and the landlord said, .. I will not let you do that; I do not 
think that you have a right to do that," I am quite sure that the landlord 
would in perfectly good humour have this ascertained, and would say, 
IC HIe your claim, and I will pO '!,ith you and. see what yo~J.r right is. and I 
will not dt!prive you of that rIght. That, 1 thlDk, would be Just. 

119i. Earl of Belmore.] If the landlord thinks that he is decreed to pay too 
much, has he the power to allow to elect tp stay the tenant, or can-the tenant 
say "I will not stay on ! " 

If there is a decree, the landlord must pay. It is a personal decree a:!ain'lt 
the landlord, and he is liable both in goods and person to make good that 
money. 

11 ~8. Marquess of Salisbury.] Then the landlord cannot do anything towards 
settling what thi~ Ulster right is, or towards arranging any alteration which he 
wishes to be made in the tenure without risking the payment of this yery large 
sum? 

(1~6.) R 3 He 
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Mr. J. Murland • • ' He cannot; and perhaps I should mention anothe~ very hard thing:. The 
Ulster, tenant-right custom, as advocated by all the pt'opJe, does not deny the 

21St June 1872• right of the landlord to have a re-valuation of the lands from time to lime. A 
landlord may, perhaps, comme~ce to re-value his estate, which has not been 
valued for 40 years, and the tenant says, "That is too much. I am paying 30s. 
an acre j you want ~5s. an acre; I will not give it to you" Thcll the landlord 
has to go to the. c~alrman, and the chairman is the man who is to settle the rellt; 
and if the chalrmflll says to the landlord, " You are askinO" too much," the 
landlord ilas to buy his estate again, and is mulcted in a very large sum. The same 
principle, J would say, should apply in that case. That ought to be ascettained; 
and the tenant ought to be permitted to stay on at such ascertained rent as is 
found to be just and reasonable by the chairman, so that landlords should not 
in the first instance, be mulcted, and that it should not be at the option of th: 
tenant to get from the landlord whatever may be ascertained to be the com
pensation. 

1199. Earl.of Belmore.] In practice, could not the landlord recoup himself. 
either by an increased rent, or by receiving from the incoming tenant a su~ 
equivalent to that which he had been d{'creed to pay? 

Certainly not; because if a landlord is mulcted in that large sum for dama<>'es, 
you \\ ill find that for a ,'ery long time he will keep that farm in his hands ~nd 
never get that sum for it, and be "ill never get an additiunal rent to secure him 
for it. That is my experiencE'. 

1200., Is.. that your experience in the county of Down? 
I am quite sure that he would not be recouped. The tenants may buy from 

each other, but when it comes into the hands of the landlord I would not give 
mucIJ for the chance which a landlord would ha\'e of being recouped what he 
would be decreed to pay. 

1 '20]. Chllirman.l Have you any other suggestions to make to the Committee, 
confining yourself as much a.s possible to the working of the Act, and not going 
into the detail of the principles of it. With reference to the tribunal this Com
mitteee is very anxious to be informed as to the opinions of gentlemen of 
experience? 

I have formed a very strong opinion upon that subject. The chairmen of 
counties were gentlemen appointed with limited juri8diclion of 40 I. Now a 
jurisdiction to any amount is given, and ther.e are cases coming before the 
chairmen at land. sessions which involve more money value th,1O perhaps will be 
tried in all the cases at a whole circuit. Therefore, I think, that to inspire con
fidence in the people, both landlord and tenant, those cases ought to be tried 
before such persons as are selected for filling the office of judges in the superior 
courts of Dublin. Those judges are well known to the whole public; they are 
men, in great practicE', and men who have acquiretl the confidence of everyone; 
there is scarcely a farmer in the \\hole country who does not Imow them by 
name before they come there, and the people have great confidence in them. I 
would then suggest that that judge should hear the case; that he should take a 
note of the evidence, and of course take a note of any questions of law vhich 
might be raised on either side, in precisely the same way as a judge does now 
at ~isi Prius upon an action of contract that comes before him: that the 
appeal should not be then to the judge of assize, but that it should be given to 
either party, upon notice, to the Court for Land Cases Heserved; that upon that 
notice being given the judge who tried the case should be required (as at pre
sent, as your Lordship knows) to send a report of the evidence to the Court of 
Land Cases Reserved, with his report of the case, and also a report of the 
points raised either for the tenant or for the landlord; then that goes direct 
to the Court of Land Cases Heserved, giving liberty for either party in case 
of surprise at the first hearing, upon an affidavit to have a new trial, upon 
payment of costs, or anything of that kind. If that were the case, then we 
should have a most satisfactory report of the evidence and points raised from 
that judge, which would go to the Court of Land Cases Reserved. There would 
be no bringing witnesses at great expense; the only thing would be to have it 
argued by counsel before the Court of Land Cases Reserved, wbich would be
very cheap. and would give general satisfaction. 

1202. Would 
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J 20~. ~Vould you sugge~t the 'removal of all the cases· from the jurisdicti 
of the chaIrmen 1 on Mr. J. :lIu.rltmd. 

I would. 'I8&Jue 1'71• 

1 ~03. 'Vould those judges of whom you speak be appointed ad hoc or would 
they be the ordinary judges of tl;1e land? I , 

All that I.suggest is that they should be j~dges of as high standing as those 
of t.he "upenor courts; I mu~t leave that entirely for whatever may be thouo-ht 
of It by ~he Government; If they adopt the tribunal they must carry it ~ut 
as they thmk best. 

\ . 
12°4· Marquess of Salisbury.] Would you have any limit as to the value in 

'Cases of appeal ¥ 
I think there ought to be no limit because the number of C~t::; would not 

be very great, and the party does it at the risk of costs. 

1 ~05. Ear~ of Belmore.] It has been suggested by f\lrmer witnes!\es that it 
WOUld. be desIrable that thre~ chairmen of adjoining counties should sit together 
to deCIde land c~ses; what IS y~ur view as to that suggestion? 

I should certalDly not concur m that suggestion. 

1206. Chairman.] YOII woq,ld, as I understand, take the jurisdiction in those 
~ses entirely from the chairmen, and give it a judge of a superior class? 

I would. 

1207. Earl of Belmore.] Could you inform the Committee in what respect 
th~ proc~dure of the chairman in the county of Down, in the case of dual 
claIms, differs from the procedure of the chairmen of Armarrh and Antrim the 
~~~ro~~? . 0 • 

I. 'Will 'first explain what dual claims are. Under the first section of the Act 
'of Parliament a tenant in Ulster, in case'be does not claim under the custom, 
has the right, with the leave of the Court, to claim under any other section of 
the Act save section 7. The mode which is now adopted in the county of 
Down is certainly, in my mind, a very embarrassing one; first of all they file 
a claim under the Ulster custom, and then they put forward an alternative 
claim under the 3rd section of the Act for disturbance. The chairman in our 
county does not require '3 l>arty to elect whicb of those courses he will take. 
He says. "You may 'take 'Which you like first, and if YOli fail in tbat go to the 
other.. Of course, thinking that they II ould get more under the Ulster custom 
than under any othrr, they always elect that. If they succeed in it then tllere 
is an end of the other j if they do not succeed upon that they are allowed 
to go into the other. Wh,en that was the practice in the county of Down, I 
urged very strongly that if you do that you subject the landlord to this, that 
he must be prepared with a double set of witnesses to meet both claims j for 
instance, in a case which is within my own experience, there was a claim for 
2,0001. under the Ulster custom, and there was a claim for 1,2601. (I will not 
pledge myself exactly to the figures, but it was 1,200 I. or 1,3Q0 I.) for improve
ments. The claim for improvements occupied a schedule of se.eral sheets, and 
I had to employ skilled people to examine those, and make out what truth there 
was in them; and I paid 19 guineas for that to the men who did it, in order to 
be prepared with that alternative claim; I had other witnesses. In the case 
which I am describing, the chairman decided in favour of the Ulster tenant
right claim, ~nd I thought it would b~ but equitable that I 1\hould get the costs 
of defending the other claim; but he would give no costs, so that the landlord 
had to pay 251. for a claim which was never heard at all, and there it remains 
hanging up. I said, "If people are allowed to elect upon which claim they will 
proceed, it would be but justice to allow the costs of the one which they do 
not go on with, but which they must of necessity be prepared to meet"; but 
qe would not do it; and I think it extremely hard in anyone t() be brought 
into a court in that way. I will just direct your Lordships' attention to the 
Act of Parliament. The Act of Parliament says this: "A tenant of a holding 
subject to the Ulster tenant-right custom, and who claims the benefit of such 
custom, shall not be entitled to compensation undE'l' any other s~ct~on of the 
Act; but a tenant of a holding subjec~to such custom, but not clrummg under 
the same, shall not be barred from making a claim for compensation, with the 
consent of the court, under any of the other sections of this Act "; but,here he 
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Mr • .f. J.lfurland. Claims, and instead of being barred he is allowed to go into the other if· he 
nat June" 1872. misses the first. I 

1208. Viscount Lifford.] What you contend against in this instance is not 
the Act, but the way in which the Act is administert!d bv that particular 
chairman 7 . 

I ,,:oul~ rather not say that particu~ar chairman. I am only t<llking of the 
pra~tlCe In the court. I am not gOIng tQ cast any imputations upon any 
chaIrman. 

1209. Chairman.] You say that the practice in the county of Down is hard 
in that respect? , 

In that respect it is; but whether it be accordinO' to the law or not [will not 
venture to decide. 1:>, , 

,1210. You were asked whether .this practice in the county of Down is con
sistent with the practice in the other adjoining counties; what is your answer 
to that question? 

J can only state that it is quite, notorious. I believe, in Antrim and ArmaO'h 
that the tenant is compelled to elect before he goes in at all. It Eeems to °b~ 
reasonable that men are not to be allowed to go into a court to grope for a caSe. 

I:.! 11. Viscount Lijf01·d.] So that there is one law for Down, and another 
for Antrim and Armagh 7 

I know it is so. 

1212. Lord Lurgan,] Can you state that it is positively the case in ArmaO'h 
that the tenallt is obliged to select? ::, 
. I have said that it has been always quoted in the county of Down as the 
decision 9f the chairman of Armagh, that he compelled them to elect; but I 
think I said I did not personally know the facts, and guarded myself in that 
way. 

12 r 3. Earl of Belmore.] Do you consider it a hardship that a landlord or a 
tenant cannot appeal to the Court for Land Cases Reserved without the consent 
of the judge of assize, and if so, what right of appeal would you suggest? 

I think 1 have answered that question in suggesting the tribunal, because in 
the triLunal which I suggest the right would follow as a matter of course when 
the judge heard the case. But if that tribunal be not adopted, I would say 
that either party ought to have a right to have an appeal in all cases, if counsel 
certify that they are proper cases to b", reserved. If counsf'l, at the hearing, 
certified that in his opinion it was a proper case to be reserved for the con-

'- sideration of' the Court of Land Cases Reserved, then it should be done as a 
matter of course, and it should not be left to the will or pleasure of a judge to 
say, "you shall not have that tx:ied there." I think that if we had those cases 
decided by the Court of Land Cases Reserved, we should very soon have this 
Act of Palliament much better defined. 

1214 Marquess of Salisbury.] Is it your experience that there is consider. 
able uncertainty among the tenants as to what the provisions of the Act are, 
and that they consequently entertain exaggerated expectations? 

I have not the slightest doubt about that; and if your Lordships would allow 
me to show what expectattons they do entertain, I will mention a case in which 
I was concerned for the landlord, and which was before the court when I left 
to come here upon Tuesday evening. The tenant advertised his farm to be 
sold, with the permission of his landlord. It was in September, in the autumn, 
I believe, when it was sold. The landlord had himself made a road through 
another tenant's land which he had never dedicated to the tenant5, or to anyone 
else. It was his own private road, made by his own private money. In addition 
to th'lt he was a mill owner, and he had a right at all seasons of the year to 
keep up the breastwork of his dam at a certain hei~ht, so that the ~ater wo.uld 
overflo\v four or five acres of the lands of the tenants. . He saw thiS advertIse
ment without any reference whatever to the rights of the landlord as regarded 
the road, or as' to the flooding of the lands. He knew that there were tenants 
coming from a great distance, who naturally would never think anything at all 
of it, seeing that the lands were not flooded then, and were perfectly dry. He 

. took 
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took the liberty of going to, the auction room, and saying, " You ought in the lIr. J. MII:-land.. 
terms of sale to inform the purchaser of any rights in respect to this. I can 
close that I'oad when I like. J can flood those meadows when I like, ando the ualJuD8 1819• 
man who purchases ought to know what he is buying.'· That was thought a 
most impertinent thing on the part of the ,anulord, and immediately a claim 
for 1,000 I. compensation was servt'd upon him, because the tenant did that as 
a disturbance; and if the chairman had not found that he bad the right to 
flood the lands, he might ha\e hAd to pay the 1,000 l. 

I ~ 15. Chairman.] But you defeated that ~ffort did you not? 
I did, and the claim was disallowed without cost.,. I only saw the report of 

it this morning. 

1216. Viscount Lijford.] In what court was that? 
In the Lands Sessions Court. 

I ~1;. Marquess of Salisb/Lry,] You have no other instances of exaggerated 
expectations on the part of the tenants to gh-e the ~ommittee have you? 

I can hardly tell. There is another case \\ hich was tried where the landlord 
escaped. I thought it. was a very modest notice which he served. A man 
that had no earthly right to sell his interest at all set up his tenant-right 
interest; and the simple notice that he served upon the purchaser was that 
there was no permission to sell given. The first thing which the landlord 
found was that it was sought. to mulct him in a very large sum for it. That 
was actually held to be a disturbance. 

J 2 I 8. It was held to be a disturbance if the tenaut served a notice on the 
landlord? 

The notice was to this effect, " An advertisement having been published of 
the intended sale by auction, on Saturday, I~th November) 871, of the tenant's 
interest in that part of the lands of Strangford, now in the occupation of so-and
so, the public are hereby informed that no permission for such sale has been 
given by the owner of the estate ;" that is all that was ~aid. I roay say that in 
that very able work of Mr. Butt's, Mr. Butt did not consider that that was a 
disturbance. 

1219. Lord Digby.] Who treated it as a disturbance? 
The chairman of the county of Down held that it was a disturbance. Of 

course we succeeded in getting it shown that it was not subject to any tenant
right, and that it was a part of the estate which was subject to no tenant-right 
whatever. It was accommodation land, which was held near a town, without 
tenant-right of .any: kind, and with respect to the rest of the estate it was a 
qualified tenant-righ~ of 10 /. an acre, and the adjoining tenant had a right of 
pre-emption. Both those things were decided in favour of the landlord, but it 
was considered a disturbance, and you may judge how little eo tenant thinks 
will disturb him in the possession of a holding. 

1220. Marquess. of SalisbuTJI.] 'Who got the costs on that occasion? 
I got the costs in that case. 

1221. Chairman.] Do you mean to say that the chairman formerly adjudicated 
that to be a disturbance? 

I assure your Lordship that it is a reported case. Mr. Butt was against me 
upon it, and I quoted strongly Mr. Butt's arguments (of course I did not name 
him except as a very able writer) as most conclusive arguments that that 
should hot be considered as a disturbance, but notwithstanding that, it was con. 
sidered a disturbance. ' 

1222. Marquess of Salis~u'Y'] Has there been any doubt as to the question 
of what is and what is not town park, and as to what provisions town parks are 
subject under the Act? 

There have been decisions relative to that in the county of Down, and that is 
a matter of fact under the section itself. It must always come to a matter of 
fact as to what town parks are and as to what they are not. It is defined what 
they are. 
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Yr. J. Murland.' 1223. Is there not some doubt, assuming the thing to be a town park, as to 
what the Act does with it f 

ust June 1872. There may be this: the chairmen may take different 'dews as to how near it 
ought to be to a town, or what IS a town, .or all those thmgs; but there could 
be no difference, for nothing could be clearer than what is defined to be a town' 
park in the Act of Parliament itself. They take different views, and I have 
seen very different decisions upon that point, but I have no re.Ison to complain 
of the decisions in the county from which I come as to town parks. 

1224. Chairman.] Was there not an appeal raised before Mr. Justice Fitz
gerald as to that question? 

I rather think there was. 
1225. Earl of Belmore.] Was there not a question as to what should con

I stitute demesne lands? 
Yes; that, was a question, I think, which was brought before Mr. Justice 

Fitzgerald. That was Lord Antrim's case, which was au important case. 
1226. Lord Somel'lIill.] Are you able now to define for the Committee what 

is a town park 1 
I must go to the Act of Parliament; the Act of Parliament itself defines it, 

and it is then for any judge to say whether, upon the evidence, it comes within 
the A··t of ~arliament or not. 

1221. But is it any fixed distance from a town, or does it depend upon the 
tenure, or upon the mode of cultivation, or upon anything else? 

Certainly not upon,the mode of cultivation. If your Lordship will allow me 
to look at the Act of Parliament, I will tell you at once what it is. "No com
pensation shall be payable under the preceding provisions of this Act in respect 
of (1) any demesne land or any holding ordinarily termed town parks adjoining 
or near to any city or town which shall bear an increased value as accommo
dation land over and above the ordinary letting value of land occupied as a 
farm, and shall be in the occupation of a person living in such city or town, or 
the suburbs thereof." That is what a town park is exempt from; it is exempt 
from disturbance. 

1228. Hi:lve there not arisen doubts as to what constituted a town, and as to 
what constituted land adjoining a town, and as to how far the region of town 
park extended; and have not lands held by a person not actually residing in 
the town been very justly held to be town parks, Rnd land held by persons 
residing in the town not to be town parks; have there not been conflicts of 
opinion upon that subject? 

I have read in the newspapers some decisions upon that, but I am not per
sonally aware of them. You cannot very well depend upon newspaper reports, 
but I cannot understand how ajudge, with that definition of town parks, can 
or ought to make any mistake, for that seems to be as clear a provision as ever 
I read in my life. 

1229. Tranmore is situated, not in the north, but in the extreme south of 
Ireland, as you well Jmow; but was there not a case where very strong con
flicting evidence was given as to whether Tl'anmore was to be considered a 
town or a watering-place? 

I do not know Tranmore, except to know what size it is, and to know tl18t 
the town parks there are town parks under the Act of Parliament. I should 
mention one thing which is very important upon the Di~turbance Clause. I think 
that the maximum is generally given for disturbance, and I do not think it was 
ever the intention that it should be given, except in cases of capricious evictions. 
Mr. Butt, in his very able work, has described exactly what ought to be given 
with respect to that, viz., that it should be in proportion to any inconvenience 
that a man is put to by reason of his quitting his holding, but I believe that it 
has been held that they are to ascertain the loss; that is to say, the loss of profit 
by reason of leaving this holding. That was never, I think, intended by the 
Legislature at all. It was not the loss of profit 01' anything of that kind, but 
simply the inconve;nience to which a man is put by flitting from his holding. I 
can very well understand that if there were a house upon the land, or if there 
were very peculiar circumstances attending the eviction, the whole amount might 
be given; but J know a case where the entire amount was given. A man 

took 
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took four acr~s of land; he had only had it a very short time, I think four Mr. J. JlurUIIIII. 
or five years; the landlcrd sold his interest hy auction. Some adjoinin ... 
person bought the interest in the land at an enormOllS price. He sought t~ S18t J\lI18 187~' 
evict this man who had no house at all upon those lands, to get 'Pos&ession. and he 
was mulcted in the entire maxhnum under the third section. I could see no 
loss; he had a perfect right to every shilling for any improvements which he 
had made upon the land; but· I think there is not that distinction taken 
which ought to be taken, as far as I can see, in administering the Land Act, in 
cases where there is J eally 110 inconvenience whatever about it; but I would 
certainly deal with such a case as if I were a jury in an assault case, if there 
was a capricious eviction, and toere was no reason whatever for it, i would 
not at all object to the very last per my being given. 

1230. Lord Digh'y.] May I ask, whether those four acres, which you were 
mentioning. were grass-land? 

They were tillage la.nd. 

1231. Viscount Liffcrd.] Before leaving the question of town parks, I should 
like to ask, independently pf what my Lord Somerhill has said about there being 
doubts .as to its being a town or a watering-place or not a town, whether you 
are aware that great difference of opinion exists not only among the .chairmen 
of fluarter ses~ions. but also among the judges, as to whether Ulster tenant
right refers to town parks at all, or whether the clame about town par"ks refers 
to the Ulster tenant-right? , 

I am not aware, but 1 never doubted, that Ulster tenant-right could attach 
to a town park. I have no doubt in the world that if the~e is a usage to pay 
for town parks, the Ulster tenant-right would attach to that as well as to any 
other land. 

12i2, Earl of Belmore.] That would depend upon the custom of the par-
ticu lar estate, would it not? , 

Of course. It is a mo~t unusual thing to have custom on tIle town parks, 
but there is nothing in the Act of Parliament, I think, to prevent a man coming 
under the Ulster custom for a town park. provided there is such a usage for town 
parks about the town. 

1233. Viscount Lifford.] Are you aware that not only the chairmen, but 
alE(} the judges are divided in opinion on that point? 

I am not aware Clf that, and I should be surprised at it; I am not aware 
tbat it ever came before tbe judges. 

1234. You think that the clause about town parks does not exempt the land
lord from the Ulster custom? 

There is nothing, in my opinion, in th~ Act of Parliament to exempt the land
lord under the Ulster custom for town' parks provided that the usage is proved, 
and that the town park is proved to be subject to such custOlll. 

l235. Do you think Inen, that the 91n, lOth, and 14th clauses of the Act, 
which speak of "Limitation as to disturbance in holding," u·Exception in case 
of lands required for labourers' cottages," and the' clause which reserves to 
the landlord the rights of minerals, turf, game, and so forth, apply to the Ulster 
custOlll ! 

So far as the 9th clause goes, it clearly applies to all the Act, so far as I can 
see, because there is an ejectment for non-payment of rent, and if the rent is 
not got for three years it is considered a disturbance, and that allows of any of 
the claims under that enactment. 

1236. Does the' lOth clause apply? 
I think it does. because that Act of Parliament says that jf you do anything 

of that kind, it shall not be deemed a disturbance, if you only do that. He has 
no right to claim until he is disturbed. 

123 i ~ The word " disturbance" is used for the first time in the 3rd clause, 
I think, but it is not used in any case with reference to Ulster? 

I know it is not; but I think in the 18th clause what gives rise to the pro
ceedings under this Act of Parliament is a disturbance, and if it is declared not 
to be a disturbance, if a man does an act as to which the Act of Parliament 
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Mr. J. Murland. 'says that his doing it is not to be disturbance, I cannot very well see how a ~an 
lZut June 187lZ. could claim under any section of the Act for a disturbance. 

1238. Are you aware that the chairmen whom we have examined, have 
declared that a landlord who-has purchased under the Ulster tenant-right, is 
not protected by any of those clauses? • 

I may be ,-ery wrong in that; fo~ instanc~, I find this in the Act: "For the 
purpose of this Act, ejectment for non-payment of rent or for breach of any con
dition against assignment, sub-letting, bankruptcy, or insolvency, shall not be 
deemed disturbance of the tenant by act of the landlord; and for the purposes 
of this Act a persall who is ejected for non-payment of rent," and so on. I do 
not see anything there which would not bring the Ulster tenant-right under it. 

1239. 'What)s your opinion as'to the rise or fall of the ,'alue of land since 
the passing of the Act, 01' rather since the Act was expected to pass, with 
esvecial reference to one particular estate which was sold jllst before the 
passing of the Act? 

I would say that in the unsettled state of the law, land is not so valuable as it 
was prior to the passing of the Act. 

1240. Could you give the Committee any instance of that? 
I coula. not give any illstp.nce of it. 

1241. Was there not a case of l\Ir. Meredith's property near Do\vnpatrick? 
No doubt it sold very cheaply, but I could not say that that was in reference 

to the Act of Parliament. 

1242. What did it s~ll for just before the passing of the Act? 
It sold very cheaply. 

1243. Did it not sell at from 19 to 21 years' purchase? 
It did; and it is fair to say why I think it sold at that price. Whoever put 

up that estate, seeing the great price which was got for small bits of. land, with 
immed~ate possession to be given, thought he was doing a fine thing by parcel
ling out the estate, with tenants upon it in small holdings. That was the very 
thing which they ought not to have done, because that would prevent people 
from bidding over the heads of the tenants themselves. I do not think it was 
owing to the Act at all that that estate sold at that price. 

1244. Lord Somerhill.] In one case, I apprehend that your answer about the 
small lots" applies to persons vurchasing for occupation, and in the other case 
to persons purchasing a tenanted estate. Was there that difference in the two 
cases which you mentioned? 

Precisely. If a landlord had in his own possession a whole town land, and he 
chose to offer it in lots of farms of 20 acres, he would get an enormous sum 
for it; but jf a landlord chooses to split, up his land and to sell it in lots, each 
with one 'or two tenants upon it, I am quite sure that he would get a great deal 
less for it than if he tried to sell it in whole town lands in bulk. I always 
thought it was a mistake. Before it was sold, I said myself that it would not 
sell at all well. 

1245. Viscount Lifford.] Upon what principle does the chairman of your 
county arrive at the value of a f.lrm in deciding l~nd cases? 

'Ihat is a question which I am not able to answer. 

1246. You did not hear Mr. Johnstone's statement, did you? 
I was in the case, if you refer to :\lr. Beauclerk's case. 

1247. Did he not state then upon what principle he acted? 
It was the expiration of a lease. There was a lease made by Lord Edward 

Fitzgerald in the year 1795, aurl we all know that lands then 'Were not of very 
high value. It was 70 Irish acres of very good land though certainly a few 
acres of it were not very good.; but I am quite sure that it was a very good 
value at that time when Lord Edward Fitzgerald leased it for the surn which he 
charged, which ",as 58 l. Irish, or 53 t. or 541. a year. That lease lasted 75 
years. The land adjoined the residence of the landlord. The landlord had 
only himself some very few acres about his house, and upon the-expira~ion of 
the lease he found a tenant upon it who from his habits was totally unable to 

cultivate 
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cultivate the farm .. He ·was an old man, and I believe that he was not quite in 
his mind. He had no person dependent upon him i he had neither wife, child, 
brother, nor sister living with him, and he lived there by himself. It would 
have bef'n hopeless for him to continue in the possession of it. He was pretty 
wtll off. When that lease expired the landlord wished to resume- possession. 
UP.on the hearing of this case this appeared according to their own showing. 
This was a fine farm, worth two gUIDed'S an acre for at least 25 or 30 acres. 
Upon their own showing there was a profit of rent of about 100 I. a-year. 
Capitalising'that, it would over and over again purchase the fee, and the tenant 
had a fi!.1e bargain of it .. The chairmain announced at a very early period of 
the case that he would give whatevel' any man would say he would give for the 
tenant-right upon a fair rent, which wowd 1I0t encroach upon his tenant-right. 
It was proved that on Mr. Beauclerk's estate tenant-right was recognised in all 
tenancic.s· f~om ~ear to year. They ne~er .attempted to prove any custom on 
the eXplratIOD of the lease; I took ObjectIOn to that~ and at the expiration 
of the case the chairman said, "'Vhatever a man wQuld give at a fair rent, I 
will give." 

1248. Lord Lurgan.] You have appealed against the chairman's decision in 
this case, have you not? 

I bave. 

1 ~49. Chairman. Is the appeal pending now? 
The appeal is pending now; I will say no more about It. 

1250. Lord Somerkill.] Am I right in thinking your opinion to be, that 
while the possession in occupation of land has risen in value, the fee simpll', 
without occupation, or power of immediate occupation, has fallen in value within 
the last two years? 

That is my impression at present. that if you were selling an estate in the 
occupation of tenants at present, you would not get so much for it as you 
would have got prior to the Land Bill, from the unsettled state of things and 
those decisions. I am obly now speaking of UIater, because I am not acquaintEd 
with the other provinces at all. 

125 J. Ckairman.] You state that very fairly as being y6ur impression; are 
you able to give any facts to sustain your impression? 

That is simply my impression; I have no case to give. 

1 :z,S2. Lord Somerhill.J I apprehend that that impression is a good deal 
founded upon the f,let, 'that the profits of farming have largely increased of 
late years? 

The profits of farming certainly have in my opinion largely increased; and 
furthermore, agricultural implements are so improved that the need of labour 
has lessened "ery much. I think that labour has been les!:ened much more 
than eyen the price of it has increased. 

1253. But the profits of farming having increased in your opinion, the rents 
have not increased in proportion? 

Certainly not. On the estates of old landlords they have not been in
creased. I am not speaking of landlords who have purchased under the In
cumbered Estates Court prior to the passing of the Act. 

1254. Viscou.nt Lifford.] With regard to the principle upon which Mr. 
Johnstone decides these cases (which you. answered exactly as he is leported 
to have himself said), are you aware that other chairmen hold entirely 
different opinions as to the mode of as~ertaining the amount of tenant
right? 

The reports are so imperfect that I really cannot well answer the question. 
There is the C,ise tbat was reported in the papers this morning, that occurred 
in the Land Court in Downpatrick, and any person who had been present 
would not know that it was the same case. 

125.1' Marquess of Salisbu19'.J I think you said that your chairman decided 
as to the "alidity of a tenant-right. from the practice of the estate, and not from 
the practice of the district?, 

The chairman of the county of Down does thi~. If you prove clearly what 
(136.) s 3 the 

,Mr. J. Murlond. 

!ale' Jane 18;1. 
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Mr. J. Y1lr14nd. the custom or usage of an estate was a reasonable time prior to the passing of 
the Act, he holds that to be the legalised usage. 

21st June 1872. 
1256. Then I want to know how any usage was discovered on the nine acres 

of those four co-heiresses? 
That I never could understand myself, and I cannot amwer thdt question. I 

always thought at the time that the Act of Parliament was pa~sin~, that in 
order to entitle an Ulster tenant to comper-sation, he would have to give some 
proof that the holding was subject to some of th(' usages in Ulster. If that be 
not the law, I cannot see what usage will attach to a holding by going to a 
district, because if you go into the district you will have so many usages. To 
my mind it is quite impossible for a judge to say which of the usages he will 
attach to the holding. He may do justice, or he may do great injustice. If it 
was the construction of the Act of Parliament that the holding should he pro\red 
to be subject to a usage, it really would do no injustice, because in the case 
of every man who has bought his holding, with the assent or cognisance of his 
landlord, I think that that usage ought to be secured to him i!l his holding. 
But one man upon an estate may have paid 5 l. an acre for his holding under 
one rule; hiR next neighbour may have paid 20 l. an acre for his holding; and 
another may have paid 10 l., under the different rules of the estate. If you go 
away and do not make them prove the usage to which the holding is subject, 
you may do a great injustice to the man who paid 201, and you TIIay do greatly 
more than justice to the man who only paid 5 l. Therefore, if the Act was 
construed that same proof must be given as to the usage relative to the par
ticular ,holding, no possible wrong could be done to anyone, because if a man has 
paid so much for his holding, he is to be entitled under this Act of Parliament 
to have an opportunity of getting that amount again, and if he likes, he may 
elect to go updn Clause 3. 

12.57. Viscount Lifford.] Here is your chairman's answer upon this very point. 
(The Marquess of Salisbury.) Do 1 understand in ascertaining the value of an 
occupancy you inquire what the value of it in the mafl.;'Ct is, or what the tenant 
paid for it ?-A. I inquire what the value in the market is. Q. You do not 
inquire whether the tenant paid much or nothing? A. That is not inquired 
into. The question entirely is, what is the current price; it varies, sometimes 
decreases, and sometimes incre'ases, according to the landiord, and the mode in 
which he lets his land" ? 

'l'hat is the answer. 

1258. Marquess of Salisbury] In this case of the four co-heiresses, all that 
was established was, tl;tat a usage existed on somebody else's holding, on some
body else's estate? 

Precisely; on the surrounding estates. 

1259. And on'that the landlord was condemned to pay? 
y,es. 

1260. Have you had brought to your knowledge any disputes on the Ulster 
custom, 011 the question of turbary? 

I have not. 

1261. Lord Lurgan.] Is it not the case that, as a rule, the Ulster tenant-right 
does not apply to turbary? 

I, cannot say that, because what Urster tenant-right applies to is a very diffi
cult question; I would say'myself, that no man has a right to turbary unless the 
landlord gives him permission to take turf. A landlord could file a bill against 
him for taking it. 

1262. But have you ever known land used for cutting turf in Ireland to be 
sold under the Ulster custom? 

Never. I never heard of a tenancy from year to year of a bog (because they 
let it for the season) being sold under the Ulster custom. 

1263. Earl of Belmore.] But a bog is very often included in a farm that is 
sold, is it not: 

Never, in my experience. If it is used as a bog' it is in the hands of the land
lord, 
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lord. and he lets it to his tenants in small plots for the purpose of taking out 
the turf, and they have it for the season. 

1264. l am afraid that is not the case all over Ulstet? 
I am only speaking of the county of Down, the county with which 1 am 

acquainted. 

1205. Marquess of Salisbury.] Have you beard of a tenant, under the Ulster 
custom, forbidding his landlord to take turf? 

I would not he at all surprised at anything they would forbid the landlords 
to do now; I have heard of so many cases, that nothing would surprise me as 
regards that. 

1266. You think that OIle of the things most desirablp. under the present 
circumstances is, that the law should be settled as rapidly as possible by some 
competent authority? 

I think that i~ most desirable. 

126j _ And your opinion is, that this tribunal, with its limited right of appeal, 
is not the fittest one to arrive at a rapid settlement of the law? 

I think that it is not. 

I '268. Earl- of Belmore.] With regard to disturbance, the- 9th section of the 
Act begins by stating, " That for the purposes of this Act, ejectment for non
payment ofrent, or fc.r breach of any condition against assignment, sub-letting, 
bankruptcy or insolvency, shall not be deemed disturbance of the tenant by the. 
act of the landlord;" has it ever come under your notice that in a case where
the tenant has not himself assigned or sub-let, but bas surrendered his estate, 
or has been made a bankrupt, and the Court of Bankruptcy have ordered a sale 
of the tenant'" interest, if the landlord proceeded to evict he would be deprived 
of his remedy under the 9th clause, it being heM that the act of the Court of 
Bankruptcy was not in point of fact the act of the tenant? 

That is to say, an assignment in law is not a voluntary assignment, such as 
to corne within .that provision. I have known no such case~ but I can very welL 
understand that such a case may arise. For instance, an assignment by opera
tion- of law has been held not to violate a covenant against assignment, because 
that is not the act of the party It is what is called an as~ignment by opel·atioll! 
of law, but I think the.re is something put into this Act of Parliament relative 
to that. In all well-prepared leaseS\ and in almost all the leases that I am 
familiar with, the case which your Lordship suggests is always provided for. 

1269. The evidence given by a gentleman yesterday was that in the case in 
which he had been concerned as an agent of an estate such a thing had happened, 
and that the only advantage that the Court of Bankruptcy gave him was by 
saying, "We will not sell this interest of the tenant by public auction, but we will 
refer to the agent to ask whether he would prefer a sale by private tender;" to 
which he was forced to submit, there being no lease, but a tenancy at will; what 
have you to say as to that 1 

I my~elf think that under that section of the Act of Pa.iliament, unless it was 
an express covenant --

1210. Lord Somerltill.] But are no't a great many of the tenancies-at-will in 
your part of the country held without any written instrument or agree
ment? 

Almost all: a written instrument is the exception. They are almost all held 
from year to year without any written instrument. 

1 'J71. That I take to be the case in the instance that has been referred to ; 
and there being no written instrument or covenant respecting bankruptcy, the 
sale was forced by the creditor (be he bona fide, or be he one set up for the nonce]. 
and the landlord was called upon to pay compensation, so that the tenant got 
compensation from the landlord nominally for his creditors, but really into his 
own hand, and the landlord got no rent, the tenant being a nominal bankrupt. 
Has any such case as that come under your observation 1 . 

If the landlord had been satisfied to get the rent, all he had to do was to 
bring his ejectment, and the Bankruptcy Court could say nothing to him. In 
the ca~e that his Lordship supposes, the landlord wanted to get possession on a 

(136.) s 4 breach 

Afr. J. M.rwnd. 
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breach of covenant, where no rent "as due. Bankruptcy does not pr~yent a 
landlord getting his rent. 

) 272. Not if there are goods upon ,the farm upon which he can distrain, or 
if the tenant has property which he can' come upon; but in this case the 
tenant is supposed to be bankrupt and destitute, and the landlord has to pay 
the destitute man the compensation for the farm and get no rent; that was the 
case as it was presented to us? 

That could not be; I think there mnst be some mistake, because the land
lord would have got his land and there would be no disturbance; and he could 
have had to P!1Y no compensation, because it was an ejectment for non-payment 
of rent. 

1273. The landlord did not commence any proceedings for non-payment of 
rent; it was the creditor that' commenced the proceedings, and the land
lord cOl,lld not therefore get this. land until a certain notice and time hatl 
elapsed? 

That is the landlord's own fault; he ought to have proceeded by ejectment 
for non-payment of rent and to have been vigilant. 

-1274. The landlord did not eject at all; there was no ejectmr.nt for non
payment of rent, but the creditor came in? 

Then what the landlgrd ought to have done was to have ejected creditor and 
all for non-payment of his rent, and then he would have got them all out of his 
land, and there would have been no disturbance. 

'1275. Chairman.] Was not the landlord before the Act and after Act quoad 
bankruptcy, exactly in the same position, having power to evict in both cases 
but in a· worse position after the Act, because the tenant having got this tenant
right interest ,and the power of disturbance, more would be got for the land, and 
therefore the landlord would ultimately have to pay more, altbough the power 
of eviction remains the same subject to the additional burthell? 

Just the same, but this is for for non-payment of rent, and this Act of Parlia
ment made not the slighest difference as regards that, unless there was more 
than three years rent due. 

1~76. Earl of Belmore.] The question put yesterday was simply this: that 
whereas the landlord would not have been forced to admit of the alienation 
against his will, if the tenant had proceeded himself to sell, the tenant having 
become a bankrupt, and the creditor having forced the sale, the landlord was 
advised that he must submit to the tenant so forced upon him, and the only 
advantage he got was that the Court of Bankruptcy ruled that they would nO't 
sell in the open market, but that they would allow tbe landlord to say whether 
he would have the sale by private tender, and the landlord submitted, being ad
vised that he must submit, whether he liked or not, that being a case of tenancy 
from year to year? 

I really cannot imagine how that had occurred; every man had a right to 
assign his tenancy from year to year, before the passing of this Act. If a man 
became a bankrupt, the interest in the tenancy, from year to year, became 
'Vested in his assignees, and this Act of Parliament made no difference whatever 
in such a case. 

1277. Lord Somerlzill.] But in this case the assignees came in, and the 
assignees became the tenants against the landlord's will ? 

The assignees could have claimed before that; all that they would claim 
would be the interest in the tenancy from year to year. They were invested 
with rio further rights by the Land Act, except the right of disturbance, but 
the same law applied before this Act as applies now. Every person has a right 
to assign his tenancy from year to year. 

1278. Lord Greville.] With regard to the dual claims, I think you stated 
that the practice in the county of Down is for the chairman to allow parties to 
put in those dual claims; that is to say, to put in their claims in two shapes 
under the first clause of this Act; is it not so ? 

It is. 
1279. I understood 
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J 279. I understood you to say that you objecteel to that; do you .conside~ 
that a man should be bound to make his claim under the custom or else under 
the third clause, and that he should elect before he goes into court to stand 01' 
fall by the decision upon one of those claims? 

Clearly; and I think so the Act of Parliament contemplated. 

1280. Heverting, for one instant, to the case of the four co-heiresses, it was 
considered advantageous that the husband of one of those ladies should eject 
the tenant, and the tenant then set up a claim upon the custom and got a tenant
right awarded? 

Yes. 
1281. But supposing that this being the only farm upon that estate, it had 

not been possible to prove usage (which you gat'e the Committee rather to 
understand, in your opinion. ought not to have been established), then would it 
not have followed. that this tenant who was ejected, not for non-payment of 
rent, or for any breach of covenant, or for any act which would place him under 
a disadvantage. wpuld get nothing whatever, and would have been turned out 
of his farm without one farthing of· compensation ? 

Certainly not, it would not have been the case. 

12S2. If the usage could not have been proved? 
Certainly not, becam~e he could have gone under Clause 3, and got ample 

compensation. 

128~1. I thought you said that he must elect beforehand. either to go under 
the custom or to go under Section 3, and if he was not allowed to go under the 
third clause, surely he would get no compensation? 

If that be the law it would be so ; but 1 do not see any objection to his putting 
in his other claim for dh,tuJ'bance if the .first claim is disallowf'd. I would cer
tainly allow him to do that. but the question is, whether the Acts of Parliament 
would allow him to do it. though the practice is to allow it to be done. 

1284. I thought you had an objection to that practice;l , 
I do not object at all to any practice which will give the tenant compens'ltion 

under Clause 3 j I do not object at all to any Uh:ter tenant having a right to go 
under Clause 3;' and I believe that where thf're is no usage as regards the hold-· 
ing the tenant is well protected by other clauses, because, if he is disturbed he 
can get all his improvements right well paid for. 

1 '2t15. Lord Wenlock.] In the county of Down is it the custom to have yearly 
tenancies at will? 

Latterly, a great portion of the county is held from year to year. Formerly 
the lund was almost all under leases, but, from some reason or other latterly, 
the tenants are very unwilling to take leases. 

1286. Earl of Belmore.] Is it not a fact tha.t tenants do not like to pay the 
stamp duty? 

I believe'they were not very willing at the expira,tion of the lease to have a 
new lease, because there was a revision of the rents then, and easy. good land
lords ne,'er thought of changing the rents of tf'nants from year to year. 

J 287. Lord Wenlock] Does your long experience go to show that sinCE: the 
passing of the,Act there has been great difficulty in making written agreements 
as to yearly tenancies. or do they not exist? 

In Ulster, so far as' making any agreements in yearly tenancies goes, I do' 
not think you would get any Ulster tenant to sign any agreement; I should 
not like to present one to any of them, lest they might think that I wanted to 
deprive them of the Ulster custom. 

1288. Neither before nor since the passing of this Act? 
It was not the practice before for ten:mts, from year to year. to hold unde-r 

written contracts; they hold from year to year without any written contracts. 

1289. Marquess of Salisbury.] Before the passing of the Land Act were the 
landlords in tbe county Qf Down at all in the habit of making improvements of 
themselves? 

Mr. J. Mu.rlan.tl. 

lISt June 1872. 

In some cases tht:Y were, or they would allow out of their rents certaiu sums for 
improvements. If a man wanted a barn, or if he wanted some other matter, 

(136.) T be . 
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he would come to the landlord, and the landlord would say, "I will give you 
the slates," or, "I will gin: you the timber," and no record was kept of that, or 
very seldom, and wh~:d a tenant "as going out, in a great number of cases, 
the landlord forgave hIm the arrears of the rent, and the incoming tenant had 
not to pay a penny of the arrear of rent. 

1290. Earl of Bel7nor~.J Would not the agent in preparing his accounts for 
the lan~lord have a credItor and debtor side, and charO'e himself and discharge 
hi~self of the rent, and then charge, as against the landlord, the amount 
allowed to the tenant? 

On the rent ~cCDun~ the whole rent would be credited, and then a receipt 
wO,uld be very hkely gIven for those allowances, but the vouchers might 110t 
be preserved. 

129 1• But the landlord would have the power of preserving his vouchers if 
he chose? 
. 'That co;uld easily be done. 

1292 • Those vouchers would, be a sort of evideu.ce, \\ ould they not, 
that money had been paid for a particular purpose ~ 

Yes. 

1293. Ma,rquess of Salisbury.] Has there peen any change in that respect 
since the passing of the Act; do you think landlords are as willing, or less 
willing, or more willing, to make improvements? 

I would ~ay that the landlords themselves, as far ac; they haTe gone, will now 
be ,-ery careless about making any improvements. They will just see they get 
their rents; I do not think it at all likely that there will be many impro\·e. 
ments made by landlords now. 

I 294. Since the passing of the Act, do you think that landlords have felt 
themselves more compelled to eject for non-payment of rent than they did 
before '! 

I think so; I think that now they take very good care to get the rent at 
once paid up. If the three years pass, it may be considered a disturbance, and 
therefore they do not allow arrears of rent to run now. 

1295. Therefore, as far as YIJur experience has gone, the Act has had a 
tendency to make the landlords less lenient than they were formerly ~ 

There is no doubt about that; and I may tell your Lordships that T ha\'e 
frequently had conversations with tenants upon large estates in the county of 
Down, who have told me they sincerely wished the Land Bill had never been 
passed. 

1290. On that account? 
On that account, because they formerly got very frequent indulgences that 

really cannot be given now. 

1297. Relations betwe~ landlord and tenant have become harder and more 
business-like? 

There is n'ot thf' slightest doubt about that, whether that be an advantage or 
not. 

1298. Lord Lurgan.) The improvements generally effected in the county of 
'Down have been made -by the tenant~, have they not, more frequently than by 
the landlords? 

I would say AO. 

1299. Viscount Lifford.] Have not those impro':,ements b~en,. general~y 
!'peaking, made in the course of the last century, and ID the begmnmg of thiS 
centurY, under very old leases? 

A great number of them; indeed, almo!)t all of them have been made.under 
old leases, because, when you talk of improveme)lts made by tenants, tillages 
and, drainages. and all those things, a very short time amply pays ·thl." ten~t 
fur anything of that kind. An improving tenant can very soon get the P!lce 
of hif! i!Dprovements, and it is very s~ldom that an improving tenant gets IDto 
the Land Court. 

300, Were 
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1300. Were not those leases upon large estates given for long terms and at 
low rents. on condition of those improvements being made? 

I would not say that; it has not cOllie within my knowledge. About the 
latter end of the last century, so far as I can hear, people were very cautious 
about taking long lease:;. I have he-drd that they were given then a great deal 
more generally than they are now. Of course sinct" that time they have held 
under leases. but there \~as nothing ab~u~ improvements in auy of the clauses. 
'lbere is one estate parbcularly where 10 some old leases there was a covenant 
that the tenant should build a house and offices. That is one estate; there may 
have been some others, but I think that, generally speaking, in the very old 
leases there was not a covenant of that kind. • 

130'. Do} ou know much of,the counties of Tyrone and Armagh? 
I am not at all acquainted with them. 

The Witness is directed to withdraw. 

Major JAMES HAMILTON, is called in; and Examined as follows: 

Mr. J. Murla"tl. -Ust June IS7s. 

1302• Ohairman.] 'VUAT is your profession? MajorJ. Hamilton 
I am at present a Receiver under the Court o( Chancery to Mr. Conolly, in 

the county of Donegal. 

1303· Have you had much experience in the management ofland? 
I have in my own property; I have been managing my own property for the 

last 25 years in the county of Donegal, alongside of Mr. Conolly's. 

1304. Mr. Conolly's estate in the county of Donegal is a very large one, is 
it not? 

It was a very large estate; It was abont 150,000 acres, and was worth 
15.000 I .. II-year, with 3,000 tenants upon it. 

1305. Have you a knowledge of land in other counties besides Donegal? 
I have not; merely in Doqegantself. 

1306. So far as Donegal is concerned, have you observed the working pf this 
Land Act there in relation to landlord and tenant, and the operation of the 
quarter sessions r 

Not much as regards the quarter sessions, because I have not had any eject
ment under the quarter sessions and have had no case of disturbance; I have 
had no land cases as yet· under the .Land Act; I have avoided them as much 
as possiblt.", because I am afraid of the difficulty 'of them. 

1307. Have you formed any opinion of the nature and character of the working 
of the Land Act in that county with reference to the effect which it has produced 
as between l<indlord and tenant, or otherwise? 

I think it practically, in many cases, puts the landlord entirely out of the 
possession of his estate. ' 

1308. 'Vould you kindly communicate to the Committee whatever occurs to 
you upon that point? 

As an instance of how that occurs, I may state that at this moment 
I have a case with a tenant where there is a dispute. The prin
ciple on the rstate is that if' a man dies the llidow is kept in the rent 
book as the tenant on the estatt-, but it' is always und~rstood that the 
tenancy goes to the son. J n general, the son takes a portion of thE." farm, and 
the mother remains upon the other portion of the farm. but that- is a mere 
matter between themselves. In this case of which I speak there was a dispute 
between the widow and the son, and the widow, without my knowledge, gave 
notice for an auction of her half, as she called it, of the farm. The moment I 
heard it I sent to the auctioneer 11 letter to tell him that I,would refuse my 
permis::.ion to divide the farm, and that he could not srIlJ and I went on the 
farm a few days afterwards, and told the woman that I would on no account 
allow a dil·ision of the farm. A few days afterwards she came to me again, 
and said, " I have been to an attorney, and he tells me that J am the tenant: I 
will sell the whole farm, and I will give my son nothing." I said, "You cannot 

(J~6.) T:l do 
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Major J. Hamiitull. 'do that." cc Oh," said she, "I will bring you a tenant that you ~annot disap-
lZlSt June 1872. prove of." I said, .. \"hat do you want for your half of the farm ?" " About 

1001.," was her answel'; "I think I might take 100 I. for it; I think I could 
get 1201." The rent of this half of the farro was, I may state, 11. 17 s. a year 
and, what is more, it had been bought about 15 years ago for a sum of 30 I: 
The t,:o farms had been added together. Now, if r ejp.ct that woman, I shall 
be obliged to pay her the 200 I. to put her son into possession of the land. 

1309. Chairman.] How does the case stand now? 
She threatened to sell the land a few days ago, and I said, ., You shall not 

sell it," but she has not taken any step yet. 

I 31 o. Lord Somerhill.j Did you ever receive any rent from her? 
Yes, always. 
13] 1. Did you acknowledge her as the tenant? 
She has always been the tenant since the division. She pays rent for the whole. 

1312. You do not receive it from her son too? 
The son pays no rent; she pays the rent for the whole. 
1313. And yo u have never ack:Jowledged the son as tenant of any part of the 

holding? . 
I have never acknowledged the son as tenant of' any part. 

'31 4. Would not that be a case of sub-division? 
It would be a case of sub-division, but if she sells the whole farm, she beinO' the 

recognised tenant of the whole farm, I suspect that it would not be a case of~ub
division. 

J 3] 5. Viscount Lifford. ] You want to protect the son's interest? 
I want to protect the son's interest. . 

13 16. Marquess of Salisbury.] Can she s.ell without your consent? 
I should think that under the Act, if she brings me a good tenant, I cannot 

well refuse him. 
1317. It is in Ulster, is it not? 
It is. 
131S. Is it the custom in UlstE'r that the tenant can sell without asking the 

landlord's consent? 
Not without asking the landlord's consent, but if she brings me a good tenant, 

1 should conceive that under the Act J should be obligp.d to take him. 
]319, Would you be obliged to take him under the custom, because the Act 

simply indorses the cWltom ? 
Under the custom, if a good tenant was brought for a farm, I do not think he 

would be refused. 
1320. Chairman.1 Before the i\ct passed, supposing that this woman had 

brought you a solvent person, would you have considered yourself bound to 
accept him? 

I should have considered the price far too high for the land, and I would not 
ha~7e allowed that price to go upon the land. 

1321. But supposing the price to have been reasonable, would you have 
been compelled accordmg to the custom anterior to the Act to accept it? 

Or to have got another tenant at the same money. If it were a reasonable 
price the son would buy the mother's half of the land. 

13:2 2. Marquess· of Salisbu1'Y' J Then you would be forced to accept the tenant 
under the custom, or to find a substitute? 

Yes. 
1323. Viscount Lifford.] You say that you are receiver for the Conolly 

estate? 
Yes. 
1 3 ~4. Were you receiver at the time it was sold? 
I was. 
i 325. And how did that estate sell? 
It &old at a very large price indeed, up to 32 or 33 years' purchase. The 

last e&tate, of about 2,000 I. a year, averaged 33 years' purchase. 
13"6. Do 
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1326. Do you think it would sell at as high a price now? Major J. HamiUM 
I am quite sure that the man who bought it would not have given the same 

rooney for it again arter the passing o~ the Act; it was sold about four years ago, lUst June 1871. 
in 1868. 

132i. To what extent does.tenant-right now go on the properties with which 
you are acquainted 1 

A s I tell you, there was a rental of 1 t. 17 8., for which the woman wants 
100 /., and she could get it; there was a farm just beside t~t, a little strip of 
mountain land of about six acres, which has been let for about 21 s., and 
was let aoout tlle year 1827, or 1828, or 1830; I cannot state the exact 
year. 

1328. Chairman.1 Is it your op:nion that this woman could have got 100 I. 
from a tenant whom you would have consjdered yourself bound to accept? 

~be cculd. 

1329. Marquess-of Salisbury.] Would you be forbidden, under the custom, to 
raise the rent? 

The only way in which 1 can do it is by ejectment, and that would be treated 
as a disturbance. 

J 330. Do you mean to say, that uuder the Ulster custom you cannot raise rent 
without ejectment? . 

You cannot raise rent withont ejectment; the Ulster custom always was 
that you served.a tenant with notice to quit be.fore you raised the rent. 

1331. Earl of Belmore.] But it is not so all over Ulster generally, is it? 
In that part of Donegal it is so. . . 

133:2. Even if the tenant did not dispute the propriety ont ? 
In an individual case you would not sert'e him with a notice to quit if he would 

accept the increas~d rent. . . 

1333. Chairman.] If you demanded an increased rent •. and he was willing to 
pay, you would not serve notice to quit? 

Of course not. . 

.1334. Marquess of Salisbury.] Would that raise a claim for compensation if 
you were acting within the four corners of the custom? 

I should concein that it would. 

133.5. Under what clausl"? 
The only way in which I could ,enforce my increase of rent would be by 

ejectment, and if I eject the tenant for any other cause except those defined in 
the Act (and raising the rent is not one of the exceptions), I should be liable 
for disturbance. ' 

1336. Under the second podion of the Act, there would be nothing to 
prevent your raising the rent to a reasonable point. I want to know what 
there is in the custom of Ulster (which is the only other portion of the 
Act) which would prevent your raising the rent to a reasonable amount? 

There'is nothing in the cUltom of Ulster to pre\'ent the rent being 
raised to a reasonable amount. 

1337. What is there to prevent it? 
It would depend upon the chairmen of quarter sessions, I should think, 

to say whether it was a reasonable amount. 

1338. Chairman.] But you have never seen a chairman sitting as a judg~, 
and you have ne'·er had any cases of this kind 1 

None whatever; I have had no cases before the chairmen. 

133~. Viscount Lijford.] I gather from you that 'what you mean is, that 
this farm was let at 1 1. 1 s., and that if you wished to raise the rent. 
whether reasonably or unreasonably, the widow would. refuse to pay more 
rent, because she would prefer to get the 1001. that somebody else had' 
offered, and that she had a right to get it ? ' 

Yes. The farm that I was talking of, of which the rent is 11. 1 s .. has 
been sold, and two tenants were fighting for it, who were neighbours, and 

(136.) T 3 both 



150 MINUTES OF EVIDENCE. 'tAKEN BEFORE SELECT COMMITTEE 

MajorJ.Hamilton. both good tenants. They gave 125l. for it. The farm was valued about 
J 8 eight or nine years ago, by a surveyor, at 3 l. 8 8., and I said to the pur-

21St une 1 72
• chasing tenant, '~You are giving such a price that I must tell you that the 

new valuation is 3t. 8 s., and whenever the estate is re-valued, you will have 
to pay that sum or take your chance of it." 

) 340. Marquess of Salisbury.] Is it the Ulster custom that the tenant has 
a right to receh'e the value of his holding if he disputes the r,aising of his 
rent" even where the raising is reasonable? . 

No; you would put the rise on the tenant. He would have been in 
your power before the Actr 

1341. How can any different state of things pos~ibly arise undel' an Act 
rhich absolutely does nothing else bv,t endorse the custom 1 

I do not. exactly understand the question. If I raise the tenant to 3/. 8 8., 

and the chairman thinks that that is an unreasonable rise, I run the risk of 
having to pay the tenant 125 I. for disturbance. 

1342. Then what you do not like is to bet 125l. in favour of the reasonable-
ness of the chairman? ' 

The interest on 1251. is 6 t. 58., which is double what I am asking. 

),343 Viscount Lijford.] Are you aware of the Leitrim case? 
I know of the Leitrim case. 

1'344. in that case, did' not the chairman take the evidence of what was given 
in the market by the highest bidder, and assume that as the tenant-ricrht? 

He did.' 0 

1345. Chai1·m~n.l Were you present? 
I was hot present. 

13'46. Did you hear the chairman give his opinion? 
I did not hear the chairman give his opinion, but I heard some of the case 

when it was brought before Mr. Justice Lawson afterwards; it was the same 
case. 

1347. But you did not hear,the chairman of Donegal give his judgment:: 
I believe he' gave judgment strictly according to the law II' and I think I 

should have given exactly the sa~e judgment under the Act? 

) 348. And tllat judgment was that the person who bid the highest price 
named the tenant-right, and got the land? • 

Exactly., I never thought that Lord Leitrim had a chance in that appeal. 

1349. Nor did: anybody else. That being the caee, what has been the effect 
upon_ the county of Donegal, as regards the relatitms of landlord and tenant? 

The landlord does as little for the tenant as he can do at present, whicH is 
very little. He dare not do muclL for him. 

13 So~ But is there the same friendly feeling as there used to be between 
landlord and tenant 7, ' 

In many cases there is not. 
1351. Have landlords' rights been attacked al all 7 
In the cases of game and turf, they have been attacked. 'They have not 

been attacked absolutely, in my own case; but my shooting is let, and r have 
been told that the tenants will not allow the person who has the shooting to 
shoot over the land; and'I know that the same man holds shooting adjoining 
mine, and he was threatened, or his keeper was at least; for I got the informa
tions, for he thought it was on my land, and he sent me up the informatiolls. 

1352. What about the turf? 
As to the turf, they have not interfered with me as yet. , 

] 353. But what is your knowledge of the county Donegal generally, as to 
turf? 

I know that in manv cases they haTe stopped the tenants who were placed 
upon the turf bogs by "the landlords from cutting the turf. I know that on 
thi~ very day the Marquess of Conyngham has a case for stopping the cutting 
of ,turf ncar Ardara before the chairman in Donegal. 

1354. Supposing 
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1354- Supposing tbat that goes on to any extent in Donegal, will not the Mao J'. Hamilt 
effect of it be that the lowland tenants who have no turf on their farms will be ~ r • 011 

deprived of turf altogether? 21st .Tune 187i • 

They will; I met a man as I left home; he stopped me in the street of 
BalIyshannon, and he said to me, "I have been down at Ardara and if that 
spint comes here the lowland people will have no turf wha,.tever." ' 

I 355. Are you aware that the lessees of the landlords have been prevented 
- from shooting and fishing? 

I am quite aware of that. 

1356. Lord Greville.] Are the hogs of which you speak where tl1ey cut the 
turf, in the occupation of tenants 1 ' 

They are in the occupation of a tenant; they are large mountain farms and 
sometimes it is a divided grazing, and sometimes an undivided grazing' b~t it 
is always understood that the landlord has the right to put the teua~ts who 
have no bog, out to c.ut turf where there is bog. ' 

J 357. Even in the case where it is attached to a holding? 
Even in the case where it is attached to a holding; that has been always the 

case. 

I :-S58. When it is measured iu the man's farm? 
When it is measured in the man's farm; but it is measured to bim at a very 

low rent. . 

J 359. Still it is part of his holding? 
It is part or his holding, but he always took it with the knowledge that that 

was the custom of the estate. 

1360. Earl of Kimberley.] I understand you to say that it has always been 
the custom to allow the cutting 9f turf upon certain terms upon this estate: 

Yes, always. • 
1361. Are you aware of th~ 14th clause of this Act? 
Perfectly. 

1362. Would you not be disposed to think, until it is decided otherwise, that 
that would come under the provisions of the clause which says that w bere 
there is an implied agreement with the landlord th~t the landlord should f'njoy 
his rights: eviction on the refusal of the tenant to allow him to exercise those 
rights is not to be held to be a. disturbance? 

I agree with that perfectly; I think that the clause affects Ulster as much 
as any other part of Ireland, but I am not a lawyer, and the opinions are-the 
other way. 

1363. Marquess of SalisbuI'Y.] It all depends upon what the chairman may 
say, does it- not? 

jt all depends upon what th~ chairman may say; but I cannot see anything 
in that which keeps l]lster out orit at all. 

1364. Earl of Kimberley.l I understand you to express a doubt whether this 
clause dpplies to the Ulster custom! 

Exactly. . 
1365. If it does apply to the Ulster custom, it would meet the point? 
Decidedly, 
1366. Chairman.] Had there ever been any disputes of this kind before the 

passing of the Land Act? 
No. Sometimes in the division of a very larg(> estate, as- in the case of Mr. 

Conolly's estate, where there are hundreds of tenants cutting turf on a mountain, 
the custom is to divide a bog about every 10 years. The man would com~ to 
me and say they were dividing the bog on him; that it was too good grazm~, 
and ought not to be cut for bog, and if it was too good for bog, I would stop It, 
and nqt allow it. 

1367~ Chairman.] In Ireland there was always fighting about those pieces of 
bog before there was any-land Act at aIJ~ was there not? 

Yes; but I never had much fighting about it. We have a good deal of bog, 
and the people are very quiet. 

(136.) T 4 1368. Marquess 
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, 1368. Marquess of Salishury.] If you are under the Ulster custom the custom 
is in your favour; if you are not under the Ulster custom, t be' 14 th clause 
clearly protects. you; what therefore is your difficulty r . 

The question IS, "hether the chairmen .hold that the custom Will protect us. 

1369. But you testify in the strongest manner that the custom has been in 
your favour? 

The question is, whether those things would be considered as under the deno
mination of the Ulster tenant-right custom. The game certainly has always. 
been heJd by the landlord, and the turf has always been held by the landlord. 
But that ~hould not be caUed tenant-right, it should be called landlord-right. 

1370. You must be either in one boat or the other; you must be either in 
the Ulster custom or in the 14th clause, there being no other possible alter
native in the Bill ? 

If the Ulster tenant-right will protect us we are all righ~ • 

. 1371. Viscount Lifford.] Were game and turf ever considered part of the 
Ulster custom? 

They were not. 

]372. Lord Somerkill.] 1 understand your objection to be that the Act 
gives tenant-rights but omits to giT"e landlord-rights 1 

Exactly so; it gives the right that the tehant had as to the sale of his farm, 
but it does not give'anr right as to what the landlord had re3erved out of it. 

1373. Therefore if the tenant warned off a person who was sent by the land
lord to shoot, or if there was a di~pute about the turb~ry, the landlord could not. 
in your opinion, summon the tenant before the chairman in the same manner, 
and with the :;ame advantage, that the tenant could summon the landlord? 

No; in summoning for game you have always to summon in the name of the 
tenant; it was the tenant who had to summon and not the landlord. 

1374. Earl of Belmore.] Because he summoned for trespass? 
Because he summoned for trespass, and that is what the tenant says now that 

he will do. 

13i5. The property in game was neither in tht: landlord nor in the tenant, 
but in the Crown, \Tas it not? 

I do not know, and I will not answer that. 

1376. Lord Wenlock.J You say that if the landlord held the right of turf or 
'of game under the Ulster custom, he had the right formerly? 

He had the right in Ulster to do it, but I do not think he exactly had the 
right under the Ulster tenant-right custom. 

1377. How 'Yould the landlord prove that right? 
The landlord would simply prove it, and if a tenant objected he would eject 

him. In l~ases the game is always reserved, but in the case of tenants-at-will 
it was never reserved, and if there was a trespass by a poacher or anybody else 
on the land, then it was in the tenant's name that the action was brought, and 
I do not see anything to prevent the tenant from bringing an action for trespass 
against his landlord. ' 

1378. There are very few leases in the county? 
Very few; there are some old leases; there are no written agreements for 

yearly tenancy. 

1379. Earl of Kimherley.l I suppose that Y0l! are aware that by the general 
law in Ireland, as in England, the game rests in the occupier? 

Yes. 

J 380. Therefore, in point of fact, the land10rd.has no legal right to the game? 
None whatever; I believe he could have been warned off the land as a 

trespasser too. 

1381. His power consisted in this, that if the tenant did what he considered 
an unreasonable and unfair act he could have ejected him? 

Exactly. 
, 1382. Viscount 
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J;l82. Viscount Liford.] And then the 14th clause was introduced to give Major Hamilton. 
~he same to the landlord? ' 

Yes, if the 14th clause applies to the game in Ulster. it is all clear. SIBt June 1872. 

1383. Do you know the case of a gentleman in your county who made a 
considerable income by letting his game? 

I do i the gentleman, whose property adjoins mine. lets his shooting for nearly 
4001. a-year. The tenants, not long since, gave him notice that they could 
not allow him to let the shooting any longer; that he was a very good land
lord, and a very good judge on the petty sessions, and all that sort of thing 
and that if he asked their leave they would allow him to shoot on an occa~ 
sional day upon the land, having given notice to the keepers, provided that they 
had not let the shooting. 

1384. Lord Meredith.] nut could they not have done that before the passing 
of this Act? 

If they had he woul<\ have power to eject them. 

J 385. 'Vhat would have happened if he had ejected them? 
I think that if he had done that, the probability is the grouse would have 

gone to the wall; but I neVeT knew a case of the kind. 

The Witness is directed to withdraw. 

The RIGHT HONOURABLE JAMES VISCOUNT LIFFORD, a Member of the 
Committee; Examined, as follows: 

I . 
1386. Marquess of Salisbury.] 

lord? 
How long have you been an Irish land- The Right HOD. J. 

Viscount L!IJ'ord. 

,Since the year 1838. 

1387. Had you. previously to the passing of the Irish Lantl Act, had much 
litigation with your tenants V 

No, I do not recollect a single instance at this moment. 

1388. Since the passing of the Land Act, what has been your condition in 
that respect? 

A most unfortunate one. 

138Q. Will you state how you stand at present with regard to that 1 
I have before the petty sest:ions 12 cases of trespass upon my turbary, and 

refusing to allow tenants who have no turbary to cut upon the bogs of others 
who have turbary; I have, I think. 28 cases before the quarter seEsions; I 
have two cases of prosecution for libel against papers which have denounced 
me as a swindler because I did not allow my tenants to cut in the way they pleased, 
and I yesterday sent to Dublin instructions to apply for eight injunctions in Chan
cery to restrain tenants from cutting in direct opposition to the rules of my 
estate. 

1390. Do you attribute this state of things to the uncertainty of the law? 
Entirely to the uncertainty of the law; not so much to any actual defect in 

the law itself as to the uncertainty of the law as administered by 33 judges in 
the first instance. 

1391. Then you think that the uncertainty arises more from the nature of the 
tribunal than from the drawing uf the Act? 

I am very certain ~hat it arises from dedsions in the county of Donegal. 

1392: What bas been your outlay upon your property during the period you 
have been a landlord! 

I cannot name the exact sum, but between making roads, and opening new 
farms, on which I placed tenants for 10 or 12 years without their paying any rent, 
I had for many years laid out upon my property double its rental. 

1393. Do you anticipate the possibility of your having, in consequence o~ that 
(136.) U expendlture, 
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The Rlght Hon. J. expenditure, to pay compensation to the tenants for the improvements which you 
Vlscount Lifford. have made? ' , 
!llSt June 1872• No, because I will not meddle or make with them any longer. I will simply pro-

tect my turbary for the sake of the tenants who have no turf, but 1 will not trouble 
my head about either improvements or anything else. 

1394. You do not imagine that it is henceforth the interest of an Irish landlord 
to make improvements on his estate? 

I propose on the 2nd of July, notwithstanding what I have said, to bid for a 
considerable estate in the county of Tyrone. If I can get it at 20 veal's' purchase 
I shall buy it, and think it a good investment, provided 1 never see the place, 
and never do anything to it. 

1395. You will treat yourself simply as a mortgagee upon the property? 
~imply as a mortgagee at five per cent. 

1396. I.ord Lurgan.J You stated that before the passing of the Land Act 
you never had any litigation of any kind with your tenants? 

I do not recollect any. 

1397. Are we to understand that you were in the happy position of never 
having had to serve a notice to quit? 

I served a very great number of notices to quit, and I was rather annoyed 
that they were all returned on Lord Belmore's motion. Those notices were all 
for the interests of the tenants, in o;l'der to square the farms, as nobody knows 
better than Lord Lurgan. I only evicted one man, and that was simply because 
he was a very bad farmer, and I thought it would stimulate a better systeUl of 
fa~ming if I evicted him, but I have no recollection of ever evicting a single 
person excepting that one man, though others have voluntarily given up their 
farms. I never distrained for rent in my life. 

1398. Earl of Kimberley.] Do you think that the position of a landlord who 
can get 5 per cent. for his money is very 'unenviable as compared with the 
position of a landlord in England, who probably does not get more than 2~ or 
.3 per cent. ? 

Certainly but I think that your Lordship would be the last man in the world to 
affirm that 'landed property is an enviable thing if it is entirely deprived of its 
duties and of its pleasures. . . 

[Ordered, That this Committee be adjourned to Monday next, at Twelve 
o'clock. 
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155 

1399. Chairman.] You are aware the Committee is assembled for the pur
pose of inquiring into the working of the Land Act of 1870, and they thought 
:rou might be able to furnish them with information on the Rubject as to its 
satisfactory working or otherwise; will you be kind enough to express your views 
on the subject without my troubling you with any quelltions ? 

Well, I have not come prepared, my Lord, with any regular resume of my 
views, and should be better satisfied if noble Lords who have devoted their 
attention to the subject will ask me questions upon it. 

1400. In the first place, the Committee would desire to know whether, in 
your opinion, the primary tribunal, the chairman of sessions, and the appeal to 
the going judge of assize, with a final appeal only upon a case reserved by the 
judge, has proved to'be a satisfactory tribunal? 

I do not think it has had sufficient opportunity a~ yet t) prove whether it is 
satisfactory. Certainly, dissatisfaction has arisen in some quarters against 
each branch of the tribunal, both against the tribunal of first instance, the 
chairmen, the appellate tribunal, the judges of assize, and also the ultimate 
tribunal called the Court for Land Cases Reserved. As to the tribunal of the 
chairmen, I think dissatisfaction has arisen more in the province of Ulster than 
in any other portion of Ireland, in consequence of what some persons, at all 
E'vents, thought were very extravagant views taken by certain of the chairmen 
in that province as to what tenants were entitled to under the very vague 
description, for I cannot call it a definition, given of tenant-right in the first 
section of the Land Act. I believe that dissatisfaction was confined to some 
three counties of the province of Ulster, and certainly there is a notion abroad 
that in these counties more extensive views WE're taken of the rights of tenants 
than other persons thought proper. Then, as regards the cO'Jrt of appeal of the 
judges of assize, I think that is an eminently unsdtisfactory tribunal. The chief 
business of the judges of assize is the trial of criminals, and I conceive that the 
trial of subject-matters of this sort should not be imposed upon them. I think 
that many of our most E'mincnt judges, probably I am justified in saying the 
most ~minent, for learning and for legal acquirements of the highest otder, are 
at the same time eminently unsuited for the decision of matters of this sort, which 
would come before them upon appeal: and, without mentioning names, J have 

(136.) U 2 eninent 
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eminent judges in my view who stand pre-eminent for their legal att,linments,' 
but who, I do not think, are the most satisfactory tribunal for the investigation 
of matters of this sort, which are more matters fit for persons of a more ordinary 
capacity, but who would be practically acquainted \lith the country and its 
usages, and the dealings of landlord and tenant, and the value to be attached to 
the evidence of different witnesses; independently merely of what they swore. 
There is also the fact that there is no mode by "hich the judge::; can estimate 
what time these land cases will take at the assizes. The assizes are 
generally fixed in contemplation of the criminal business, and also of the 
civil business; there is no machinery. The judge's registrar, who is the same 
as the judge's associate in England, knows nothing of this sort of business, it is 
quite new to him; his business was to swear witnesses, to make up posteas, to 
fill up issue papers and records, and a great dear of the detail of this business 
.i.f thrown upon him, and in my opinion he, as a general rule, is either unsuited 
for it, or, at all events, is not very suited; and as I have said before, I think that 
a great number of the judges are unsuited to try these cases. Then I think the 
opportunity is an unsuitable one. The assizes are held wit!! prisoners standing 
for trial. The jail o,ught to be discharged in the first instance, and prisoners 
should be either tried or released or dealt with as soon as possible; but in!)tead 
of that, if these land cases were to be tried at the assizes, they would cause a 
great block in the whole business. 

1401. Is there any notice given of appeal to the assizes? 
The judge knows nothing of it, unless he chooses to go out of his way 

and get his regi!>trar to write, or write himself to the clerk of the peace, and 
make indirect inquiries of that sort. By so doing, of course, he can fish out 
information. 

1402. Are they entered-into the list when the judge comes into the assize 
town? 

They are then entered in the same way that the civil cases are, but the civil 
cases are-known of in Dublin, they must originate in Dublin, and if they are 
cases of any moment they are talked about and known, and the judge, either 
through himself or through his registra~, finds out fmm the junior bar, who 
generally have the management of these cases, what they are likely to be, and 
then he can fix the assize with some reasonable approximation to the time likely 
to be occupied. But the land cases are all done in the country, and a great 
numbE'r of them may tumble in or there may not be a.ny flt all, so that he never 
knows what is coming. 

1403. Then in arranging the business for the assizes are these appeal cases 
taken before the ordinary civil and criminal busine~s or after? 

They are taken, as a general rule, by the judge who sits for civil business, and 
taken with oiher appeals from the chairmen. I was going on to add that. 
I think, the ultimate Court of Appeal is not a good court. It consists of 
sixteen judges, if they all attend, and upon the only sitting which we had 
thirteen did attend. That, in my opinion, is a bad tribunal from its numbers. 
TherE! is an absence of responsibility, and where there are so many sitting 
there is great facility for interruption. Thirteen persons, as a general rule, 
talk more than three or four, and I do not think that the tribunal from its 
numbers is a good one; the decision becomes a poll, and not a conference. On this 
branch of the subject I have put a few ideas shortly together as to the sort of 
tribunal that should be instituted from my knowledge of the country, which 
was considerable before I became a barrister at alL I think that three tribunals 
should still exist, analogous to the three tribunals which now do exist, and that 
they should be employed in this way or something like it. I think the chair
man's court ought to remain as the court to deal with claims of a limited 
amount, such as it would be practically impossible to bring before a higher 
tribunal on the ground of expense. The chairman as a court of first instance 
should hear all claims up to a certain amount, say 400 I. or 500 I. As a general 
rule, what would be realised would never reach half the claim, so that in reality 
it would only be dealing with perhaps 200 I. Then there should be a Court of 
Appeal from them, answering to the judges of assize, and that court should be 
a Court of Appeal for cases heard by the chairmen on claims amounting, say to 

400 I. or 
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4001. or 5001., ~nd should be a Court of First Instance' for all claims of a lar""er 
amount. I would suggest for thdt court. the court which bear~ the name

o 
of 

this very Act of Parliament, namely, the Landed Estates Court. (t appears to 
me, both fpom its name and from its entire pursuits, which are, dealing with 
land in one aspect or another, and nothin,~ else, that it is the court that one 
would say ought to deal with matters of this sort. I would suggest that that 
court might be strengthened ill th~s way. It con-ists now of two members, 
Judge Lynch and Judge Flanagan, both of whom, I may take the liberty of 
saying, are exceedingly well suited for tht: discharge of this business. And 
then, if necessary, there should be an additional judge. Two judges from that 
court should go circuit twice a year to hear appeals from the chairmen, 
in cases which the chairmen have julisdiction to deal with, ntlmelv, up to 4001. 
or 5001., and to hear, as a court of original juri.sdiction, all claims over 
that amount. I suggest then, for the final Appellate Court, not the Land Court, 
which is an anomalous court; it appears to be a collection of all the judges that 
could be got together of every sort and kind in Ireland, equity judges, Vice 
Chancellor, Master of the Rolls, and so on; but the appeal ought to be to that 
which is the real appeal court, namely, the Court of Chancery Appeal. That 
Court at present hears appeals from the Insolvent Court, from the Bankrupt 
Court, Probate and Divorce Court, and from th~ Landed Estates Court, the very 
court which I put now in place of the judges of assize; and that court of 
ultimate appeal should consist, as it does now, of the Chancellor and the Lord 
Justice of Appeal, with the addition of a common law judge, that common 
law judge to be selected by rotation. That should be the final court of appeal, 
consisting of three members, two of them the judges at the head of the legal 
profession in Ireland; the final cou.rt of appeal now, and the one to which 
naturally persons look as the final court of resort, at all events in Ireland, with 
the addition of a common law judge. The reason for my suggesting that addi
tion is principally in the event of any difference of opinion. This schewe 
appears to me to meet the defects which at present exist, also the complaints 
and the dissatisfaction which" are to some extent prevalent. 

1404. 'Vould you leave it to the option of the judge to say whether there 
should be that ultimate appeal or not? 

I propose that two judges of Landed E.;;tates Court should go circuit, 
and I would suggest that there &houlcl be an appeal from them in all 
cases in which they heard a claim as a court of original jurisdiction as a matter 
of course, but that in all cases in which they were merely hearing appeals from 
the chairman, they being of a small character, there should be no appeal further 
unless they reserved the right. 

1405. As it is now? 
As it is now from the judges of assize; but that in aU cases in which they 

heard the case as a court of original jurisdiction, thel'e should be an appeal as 
a matter of right. 

1406• LOI'd O'Hagan.] An appeal on questions of fact as well as oflaw? 
An appeal generally. I think there would be very few appeal~; with two 

judges who would devote their attention to it, and who are ~o peculiarly suited 
for It, I think the appeals would be very few. 

1407. Chairman.] At present one of the going judges of assize may hear 
these appeals from the chairmen? . 

One of the judges of assize may hear the appeal from ~he chai~n~en, but if 
the case is to be reserved for the Landed Estates Court, 1D my OpInIOn, on the 
true construction of the Act of Parliament, it should be in the first instance 
brou""ht before the two judges and reserved for the Land Court by the two. 
judg~s. That is my opinion, and a.very dis~inct opinion, .unless I. hear some 
person whose opinion I have a great respect lor, t~king a different VIew. 

140ft Lord O'Hagan.] That has been kept open before '{ 
We had only two cases before the Land Court, both of which I have with me 

here; only two cases bav~ reached this court of 16 member::, and, as I have 
said, on that occasion 13 Judges were present. 

1409. Chairman.] Only two cases out of aU that have occurred? . 
Only two cases: one WIlS the case of Lord Harberton. A tenant of hIS 
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sought to regist~r improvements to the v,aIue of 8,1651., aU which improve
ments had bf'en made previous to that tenant's father's getting a lease in 1844, 
and the Court held that the lease ha\ing been given to him, and other land, in 
addition to that which his father had improved, and also for other reasons, he 
was not entitled to regi!;ter those improvements, they being improvements which 
were contemplated when the lease was given. The other was the case of 
Austin v. Scott, which became abortive in consequence of the death of the 
respondent. That case was only reserved by one of the judge'!, and I made the 
objection at the time. I happened to be the other judge who went on the 
circuit, and I never heard anything about it. The reason why I attributed im
portance to that is, that that case embraced one of the most important points 
that has ever arisen with regard to this Ulster tenant-right, namely, whether 
thE( Ulster tenant custom is to apply on the expiration of a lease, no matter 
ho-tv old the lea'Se is. That was a: lease that had existed nearly 76 Yf'ars; it 
was made in 1794, and expired some time in 1871. The tenant claimf'd 25 
years' purchase tenant-right, having held the land for 75 years under the old 
Irish rent. The Chief Justice of the Common Pleas was of opinion that he was 
only entitled to five years, because the proof on the trial showed that that was 
the custom on that particular estate for a certain number of years; but there 
was no reservation of the point whether he was entitled to anything in conse
quence of his having held under a lease which had lasted for 75 years, and had 
expired, and in which there were the usual covenants that he should surrender. 
The chairman, Mr. Coffey, at Londonderry. who originally heard the case, was 
of opinion that he was barred by his lease. Never having hrard it argued 
myself, I of course do not \\ ish to bind myself by what 1 am saying, but so 
far as I have been able to consider it, I am of the same opinion, that he would 
be entitled to nothing. That point was not reservtd, however, and the only 
point reserved was whether he was to get five years or 25 years. 

1410. In that case, as I -understand, the Chief Justice considered what was 
the custom applicable to the particular estate, and not the custom prevailing in. 
the district? 

Not the custom, I believe, prevailing in the district; I believe both were in 
reality considered, but I do not know the details sufficiently; the point that 
struck me was that this question, which I know to be a question upon \\ hich 
there is a very great difference of opinion amongst the cbairmen, was not 
reserved for our Land Court, namely, whether the tEnant could get anything: 
he having contracted himself out of it by taking a lease 75 years ago i 
and, of course, if the custom exis.ted then, so much the worse for him, because 
with his eyes open he preferred to take a lease. These were the only two cases 
that have occurred; that case has never come to any ultimate decision, because 
the gentleman died, and there was a difficulty in reviving the sliit. 1 have 
already urged my opinio.n strongly that the Landed Estates Court is not a good 
tribunal, and that the tribunal should be the High Court of Chancery Appeal, 
consisting of the two eminent judges who preside there, and a common law 
judge to be called in.to assist. 

1411. ,I believe there is a great difference of opinion amongst the judges, I 
mean both the chairman and the other judges of appeal, as to whether the custom 
attaches at the expiration of a long leas.e? 

There is a v~ry considerable difference; 'I heard that Mr. Justice Lawson 
decided that the CUstl'ID does not attach on the expiration of the lease. I have 
already said my own opinion is so, subject to hearing it argueJ: never having 
heard the case argued, I need not say I do not attach the same importance to 
a pre-judgment of it on my part, as if I had heard it argued out. The chairman 
of Derry has so decided, and the chairman of Down has decided the reverse. 
Chief Justice Monaghan must have decided the reverse in Austin v. Scott, 
because that point directly arose there. 

1412. Marquess of Salisbury.] Was that the case where the Chief Justice 
refused to allow an appeal? 

I am not aware of it; I know nothing of the ca~e except as it came 
before our court. 

1413. Lord 0' Hag an.] I think that was the case; I think that appeared 
upon 
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upon the papers before US; the question as to the lease was not broun-ht Mr. 
before us ? b Jlliuce Mum.. 

In answer to the noble Lord, Lord Salisbury, he did reserve the case as t4th JODe 1812• 
to whether the tenant w~s to be entitled to morE' than five years, but he did 
not resen"e for us the pomt whether he was entitled to anything; the chairman 
having decided tbat he was not entitled ta anything, and it is exactly where I 
say the point ough~ to have been res~rved, for it is a point upon which judges 
and chaIrmen do dIffer, and upon WhICh, as I have said my own opinion is one 
way. and bis the other. ' 

1414- l\Iarquess of Salisbury.] I wanted to ask. not whether he had· not 
reserved it, but whether, being applied to, he Ildd refused to reserve it? 

That would be at the trial, and I know nothing of it. 

1415. Lord Somerhill.] Are you of opinion that any court of appeal could 
decide that so satisfactorily to the people of Ireland as an amendment of the 
Act would be, which would make the matter clear? 

I do not ,know whether it would be satisfactory to the party against whom it 
was decided, for it never is satisfactory in that sense; but it woul::l he obeyed and 
known to be the law. I need not say that in Ireland, no more than in anv 
<?ther country, the unsuccessful litigant is never very well satisfied, as a general 
rule. 

1416. Not satisfactory between party and party, but satisfactory that people 
might know what the law was? 

I think it would be satisf,lctory to that ext('nt, but it would not be satis
factory to the individual litigants. I may say it would not be satisfactory to 
the tenants in the north of Ireland if it was decided that the custom did not 
exist, and it would .not be satisfactory to the landlords if it was decided that the 
custom did exist. -

1417. CI,airman.] Is there a difference of opinion a" to whether the existence 
of a cu~tom is to be established by reference to the particular estate, or to the 
custom of the surrounding district? 

I think there is practically; at all events, some judges would look more to the 
cuo:tom on the particular estate, others would look to the surrounding estates; 
the point has not arisen before me, but I am aware it has arisen in other 
'places where, in tenant-right counties notoriously, individual landlords have 
been, with a sort of prescience of what was coming on, for some years not 
allowing the tenant-right custom. I underdand that Lord Leitrim's estate 
was one of those, and I believe it was held that, although for some years he 
would not allow the tenant-right custom to prevail, still that it being the 
custom of the surrounding neighbourhood, and it having been the custom upon 
his estate at some antecedent period it was a good custom, that is, a good 
,custom as declared by the Act of Parliament, for I need scarcely say in the 
presence (\f learned Lords, that .the custom would not .be a good custom at all 
at common law. 

1418. Viscount Lifford.l If in Lord Leitrim's case the tenant-right had not 
been allowed for 22 years, do not you think that that would extinguish it? . 

That is a question I should like to hear well argued before me. 

1419. The Marquess of Salishury.] That was a case in which the appeal was 
refused? 

I do not know; I have no mode of knowing. 

14:l0. Would a decision, in your judgment, bind any judge of assize, or 
would he merely follow his own view of it until it was decided by the court 
above? 

I can only say what I would be likely to do myself if I found I had rath~r a 
strong opinion opposite to what had been decided by another judge of assIZe; 
I should then certainly reserve the case for the court of ultimate appeal, and 
have a decision which would be binding both upon that other judge and upon 
me; I would not give up my own strong opinion, particularly on a matter of this 
sort, which is a mingled question of law and of fact, and as to which there is a 
real difficulty very often in making out anything at all about it. 

(136.) u 4 J42 ). Lord 
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1421. Lord Somerltill.] You mentioned that you thought the common law 
judges should be chosen by rotation? 

1 do; I object to a selection. 

14.22. Do you mean by rotation of that person during his appointment, or 
rotatIon ev{'ry. year? 

Rotation for a term. one of the legal terms; a rotation for such a short 
period as might be fixed upon by the Lord Chancellor; I think it would be 
better that there should be a rotation among~t the common law judo-cs than 
that one in.. particular should be called in to assist. or at all f'vents to pu~port to 
assist, the permanent court. I take it it will be better that it should be the 
general body of judges, of course excluding from the duty (if they so wished it) 
the chief judges of each court; they having generally rather more business to 
att~nd to, I would exclude them, on the ground that their time is more fully 
occupied. 

142 3. Chairman.] I suppose that T'ery difficult and perplexing questions arise 
upon the construction of this Land Act? 

They must necessarily arise, because one cannot shut one's eyes to the 
history of it, that it was deliberately left vague ill order to be only a sort of 
sketch of an Act of Parliament, an outlin{', if you Ulay apply painters' epithet 
to it, to be filled up by the judges' decisions, which I think is very unfortu
nate for the judges, at all events, to be called upon to become semi.legis
lators. 

1424. I suppose it would be a very desirable thing if you could have a fixed 
tribunal which would put a construction once for all upon the Act. which would 
be followed in subsequent decisions? . 

Of course that is obvious. . 
142}). I do not put it to you as a thing doubtful at aU ? 
I think in my idea one of the most difficult questions is in dealing _with this 

Ulster tenant-right custom, which is left most at sea. There are some points 
of the compass pointed out a~ regards the sections upon disturbance applicable 
to other parts of Ireland, such as the question of the increase of his rent by the 
landlord; but how this tenant-right custom is t.) be exactly estimated, without 
taking into consideration that which, so far as I have ever read or understood, 
was an ingredient in the tenant-right. custom, that a landlord had a right to,' 
at all events, reasonably increase his rent, is a matter of difficulty. for it would 
appear to me it is very often dealt with on the principle of what some other 
tenant would give for it at the present rent, forgetting the landlord's right to 
raise his rent. 

1426. Evidence of what anotp,er person would give for it may be very easily 
obtained in this way, by getting witnesses to say, "I should be willing to give 
such-and-such a sum," ,vithout any check upon it as to whether they had offered 
that sum before, or in any way except the mere statement that they were willing 
to give it: 

Independent of' that, I think, even supposing there was the most specific 
evidence, the landlord would have almost an insuperable difficulty in afterwards 
raising the rent at all, although he might reasonably and legitimately 
have a right to do so; in fact, it would appear to me. in that view 
of it, to have been a great penalty on good landlords, and to be no great penalty 
at all on very bad landlords; when I say" bad landlords," I use ao expression 
which has become so popularised now, that one uses it probably when you 
ought not; I mean landlords who are rather exacting in their rights. With 
the landlorcl who had raised his rent tothe highest penny very little would be given 
for the tenant-right, because of the high rent; but in the case of a landlord 
who had not raised the rent, an immense slIm is given for the tenant-right; 
that formerly was given under the expectation that the landlord, being a good 
sort of man, would not raise his rent, and the incoming tenant bought his 
chance of dealing' with the benevolent landlord; but now he buys a rigid 
right which il', in my opinion, altogether against the interest of the good landlord . 

• 
1427. Viscount Lifford.] Even if the good landlord wishes to take the power 

into his own hands, he has to pay the penalty of having a largely increased 
tenant-light for having let hb land at so Iowa rate? 

Distinctly; 
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Distinctly i whereas the man who was exacting is under no great penalty at all, Mr. 

and that ingredient of the r~ght to increase the rent by the landlord does not JU8tice MOfT'U. 
appear to me to be prominently brought into notice in any of the cases which 24th June .S71• 
I alluded to. It appt'ars to me to be almost taken for granted, as if he had not 
the right to increase the rent at all. 

14zl'. Lord Charlemont.] Taking the tenant-right custom of the north, do you 
not understand that there are rights pertaining to the landlord as well as to the 
tenant. We have had cases before us about tenhntsrefusing, siDfe the passing 
of this Act, to admit the usual rights of shooting. and so forth; but do you not 
believe it was an understood thing that the rights of the tenant and the land
lord are a matter of mutual understanding over the estate, or country, or 
district? . 

I do distincth", and that is one of the difficulties which have arisen from the 
change of that which was only an alllJwance, at the will of the landlord. into a 
rigid right. Accordingly, now the landlord appears to me to be in a very 
practical difficulty about those rights of shooting, and of sporting, &c., on what 
used to be considered his own property. 

1429. 1'hen there are the questions of the turbary, and all the others things 
of which we have heard? • 

The turbary and all those other matters as to which the landlord practically 
had a right, as was well known and understood between him and his tenants. 

1450. Lcrd Somerhill.] Those rights that you aJIude to were. according to the 
custom of the country, not disputed until the passing of this Act? 

I do not go the length of a dispute, but I never heard of any tenant, even in 
the most excited times, when there might 'be some angry feeling existing, chal
lenging the right, much less disputing it. 

143 I. It appears that the custom of the landlord js not invoked in favour of 
the landlbrd on this point, although it ig against the landlord in some other 
~~? . 

That may be so, but that is a custom. You c~nnot enforce two incon
sistent customs. There ran be but one custom in point of law. It mQ.st be a 
CUiiitOlD shown to be only existing to a certain extent, but you cannot have a 
cross custom. 

1432. You stated the custom of the country is considered good in making 
the landlord pay compensation either f?r disturbance or i~provements. It is 
enforct'd in that respect, but although It has, been an undIsputed custom from 
time immemorial as to sporting and such rights, it is not held good at law to 
enforce such rights 1 

That should be hy legislation, in my opinion. 

1433. That is the effect of legislation? 
It should be cured by legislation, if it be right to cure it, and the landlord'e 

usual rights of sporttng and gaming, such as exist in other parts of Ireland. 
should be reserved by one of" the sections of this Act of Parliament; the sectiou 
purporting to protect the landlord's rights in these respects is curious It'gislation, 
it makes a landlord and his tenant get into a sort of partnership. 

1434. Earl of Belmore.] You are of opinion that the 14th section does not 
apply to Ulster? 

I should say not as at present advised. I know there is a controversy as to 
what is called the equity section, the 18th section, which leaves everything to 
the court below to take a sort of general "iew of it. It has been discussed 
whether that section does apply to ·Ulster. I see no reason why it should not, 
and I see no rt'aSOll why a chairman, or the court, in dealing with a tenant in 
Ulster ought not to hold that he was acting unreasonably by pre\'enting his 
landiord going in to exercise any of tho~e ordin~y rights? ~ut I do not at all 
say that I might not turn out to be very smgular m that opmlon. 

1435. What is the reason why you think the 14th section does not apply? • 
It does not appear to me to have any connection with the Ulster right. 

1436. Viscount Lifford.l You think the 9th section applies to the Ulster 
right: .C Limitat.ion as to disturbance in holding"? . 

I would say also not. It appears to me that neither oft~ose sectlon.c;.haT'e. 
(136.) X 1437. Nor 
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) 437. Nor the one empowering lancUords to build lahourers' cottages, the 10th 
section? . 

I think there is an inconsistency in applying it, when under'the first sec
tion, without any proviso of any snrt or kind, the usages prevalent in the 
province- of Ulster are declared to be legal and to be binding, and that is 
not one of the usat es, I presume; at least, I suppose it was not a usage, that 
of building labourers' cottages. -

1438. Eatl Qf Belmore.] lfit could be shown on any particular estate that 
the landlord had exercised from time immemorial these rights of shooting 
and fishing in que~tion, then you would hold the same opinion that the 14th 
section did not apply? 

I do not see how it could apply as regards the chairman or court giving 
compensation to a man who was evicted. He has a right apparently under 
that first section, a sort of prima facie right, at once to get whatever would 
be the amount of his tenant-right independently of any contingency. 

;1-439. Your reason is founded upon this, that evictions in such cases are 
not affected by ,. disturbance" merely? 

I think the "disturbance" is a word which was coined (fol' it is not a legal 
phrase, I Lelieve ).fur the pm'pose of this Act of Parliament, as regards the south 
portion of Ireland. 

1440. Viscount Lifford.l Are you aware what a flame has been lil?,hted up in 
some part of the north of Ireland by finding out all these matters upon which 
you now express so doubtful an opinion? 

I am aware of it only as a citizen, and not in any judicial capacity. 

1441. Do not you think there i;; an urgent necessity for declaring whether 
by amending the Act of Parliament, or by obtaining. indisputable uniformity of 
decisiolls, how tile law actually stands? 

That is obviously so, my Lord. 

1442. I think I heard you just now say it was necessary that two judges 
'Should give an appeal to the Court of Land Cases Reserved? 

That is distinctly my opinion. 
1443. Are you aware that there has not been a single case as yet in which 

the two judges have given it, but that it has always been given by one judge? 
There were but two cases that came 'betore,the Land Court, and in the one 

(Lord Harburton's case) the appeal is by both the judges; in the other case it 
is only by the one judge. 

1444. Are you aware that in Lord Charlemont's and Lord Leitrim's cases an 
appeal was refused in the one case by Chief Justice Monahan, and in the other 
by Judge Lawson sirting alone? 

I am not aware of it. 

1445. Lord Brodrick.] Do you not think it is very important that in appeals 
from the civil bill judges to judges of assize the cases so appealed should be 
decided at the earliest possible moment? 

Of course speedy judgment is always best. 

1446. I mean that the law should be settled in the case of that appeal, as far 
as jt could be settled, by the judges of assize? 

I think so, of course. 
1447. Would it surprise you to hear that in more than one instance, cases 

which have come before the judge of assize have been left fifteen months without 
any judgment having been delivered? 

Well, it is not easy to surprise me. 
1448. Supposing such to be the ca~e would it not be a very serious evil in 

the working of the Act? 
Most distinctly, and that is one of the rea.<;ons why I have taken the liberty 

of suggesting that we judges of assize are not, in my opinion, an efficient 
tribunal for the investigation of these cases, and that there ought to be a dis
tinct tribunal for the purpose. The habits and education and the greater 
.attainments of many judges very often incapacitate them from really being 
.able to attend to the drudgf>ry of these details • 

1449. Viscount 
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1449. Viscount Lifford.] Art" you aware of any cases in which the chairmen Mr. 
of quarter sessions have .not considered themselves bound by the decision of a JlUltioe MarTi&. 
judge in similar cases? !14th JUDe lS;S. 

I am not aware of any cast', and I should say it would be quite contrary to 
the usage of the profession, for an inferior court not always to consider itself 
bound by the decision of the superior court. The court of inferior jurisdiction 
must at once submit to the court of superior jurisdiction. I can hardly 
conceive such a ca~e, and therefore need scarcely .add that I am not aware 
of it. 

1450. I hold in my hand a judgment of Lord Chancellor O'Hao-an, which 
expressly excepts town parks in tenant-right. I have also a report i~ the Irish 
" Law Times," in which Mr. Gibson, the Chairman of Donegal, is' reported to 
ha,·e decided on the 3rd November 1871, in Lorll Leitrim's case, that town 
parks are subject to Ulster custom? 

If the fact. be so, 1 do not withdraw any observation that I made, but very 
often, l'articularly to uninitiated persons, a decision might appear to'be on a 
point where there may be really some distinction in the case. Mr. Gibson may 
not have been aware of the previous dechion j he lDay not have considered this a 
town park for aught I know; there may have been a variety of reasons. 

) 451. You are awaye of th~ conflicting decisions, not only bptween chairmen 
but all:lo between judges, and again between chairmen and judges? 

I am not aware of any conflicting opinions between the chairmen and the 
judges. 1 considtr that any chairman should at once defrr to the opinion of 
a judge. 

145:.!. Lord O'Hagan.] Do you rely up the newspaper report of a legal 
drcision in Ireland. W t' know they are olten considered as being very unsafe 
things? 

I do not like, particularly in the present times, to throw myself into a cl')n
troversy with newspapers. 

I 

1453. LQrd SomernUl.] Is not the inconvenience felt in Ireland both by the 
profession Hnd by the public from their not having good and authentic reports 
of cases and judgments? 

My Lord, we have most excellent reports of the cases in the superior courts; 
but of course there are no reports of the chairmen's courts; they would not, in 
fact, afford ~t. 

14,54. What are the reports to which you allude? 
The authorised reports, analogous to the reports issued by the English 

Council; we ha"'e an Irish Council 'Of Law Reports, which is analogous in every 
respect, except in price, to the English ones. Our reports are only three 
guineas, and tile English are five guineas; we have also two gentlemen of the 
bar ill each court; but of course the cases are not as numerous. 

1455. Clwirman.] They are exceedingly good reports? 
They have a very efficient staff pf reporters; in fact, I do not think money 

could proc.ure better reporters than there are iu attendance at the courts in 
Dublin., . 

1456. The judgments are revised by the judges in cases of difficulty, I pre
sume? 

Generally speaking; at all events, a judge is afforded the oPP?rtunity of 
revising his judgreent if he so chooses; I cannot speak for every Judge; b~t 
for the great majority I am aware that they do revise the repol't;s of their 
judgments. 

1457. Has the judgment in the case of Holt v. Harburton been published in 
the authorised reports 1 

I think so, but I am not quite certain. 

145 8• Lord S071lerhill.] I presume any suggestions that yOIl have made regard
ing tribunals of primary instance and of appeal, you would apply to all parts of 
Ireland the north aDd the south, and in short the whole· country? 

Oh yes' I think it \\ ould be impossible to make different tribunals for 
different p~rts of the country, but I am quite satisfied that for a number of 

(136.) , x 2 years 



Mr. 
Justice Morris. 

, 164 MINUTES OF EVIDENCE TAKEN BEFORE SELECT COMMITTEE 

years the principal litigation will be in the province of Ulster; bec.lUse the 
tenant-rigqt custom is so vague. The chairmen are without any compass 
at all, to a certain extent, to know where, they are going; there are very "ague 
ideas about, the rights of parties. I brought over a paper connected with \Vllat 
I thought a very curious case in Tipperary. It was an apppeal to the last 
assizes, in which a man who held under a lease at 101. a yeaI' rent, the lease 
having expired, claimed 1.030 I. compensation. I was struck with his accuracv 
in ~aking it ] 03 years' purcha:.e, instead of his being satisfied with the round 
numbers of ] 00 years' purchase, which would appear to ordinary people to be 
quite sufficient. It was investigated before the chdirman, who was a gentleman 
secon~ to none, in my opinion, for ability, in thpse matters at all e\'ents, Mr. 
Rolston, who awarded 151. 9s. I could not make it up to more than 15 I. 7 s. 
but I did not think it worth while altering the decree for 2s.; that was on ~ 
question of alleged reclamations and tillages, and exprE'ssions which were 
apparently introduced from the English books, because they were expressions 
with which we are not much acquainted with in Ireland; "tillages" is a phrase 
which is 1I0t in use in Ireland. Then there was .. unexhausted manures "; 
the unexhausted manure consisted of his having put some guano, which is a 
most exhausthe manure. He had taken as many crops as he could out ofthe 
land, and ha,'ing levelled some ditches and so on, the ~hairman made it out in 
all 151. 7 s. or 15l. 9 s., I am not sure which; there was no matter of law 
reserved. When I got to Waterford the claimant sent me a memorial signed 
by two r-arish priests, begging that I would reserve this cas~ fol' the Land Court. 
Of course it was altogether out of my jurisdiction, having once signed the decree 
in Tipperary, and being at that time three or fOllr towns off; then in the next 
place there was no point of law in it at all; there was nothing but the mere 
question as to what you ",ould allow. It appeared that he owed 16/. rent, and 
it struck me that the chairman was just leaving a sort of balance of' a few 
shillings one way or the other. It was certainly a most ~xtraordinary case, a 

_ man claiming 1,030 l., and after two invE'stigations -turning it into 15 I. 911. or 
15 t. 78. It sho\\s that they have rather wild ideas about their rights. 

1459. l\Iarquess of Salisbury.) Was that a case of eviction or notice to quit? 
No; I presume it was on the expiration of the lease. 

1460. How did the costs go in that case? 
I suppose the costs went with the tenant to the amount of the 15 1. 9 s., but 

they would be very trifling, because the scale of costs would be very small. 

1461. Has the landlord any power of paying into court so as to avoid paying 
costs if the judgment falls below the amount paid into court? 
, I think he has a power of offering out of court; but I do not know that he 
has a power of lodging money in court 

1462. Would that save him from being mulcted in costs? 
That would, as an ordinary rule. In the ordinary Civil Bill Court jurisdiction 

there is power to lodge money in court; and if a man does lodge money it saves 
him from cost analogous to the practice in the Superior Courts; but, in rE'ality, 
the tenant in this case owed the landlord more rent than this amount, so tha.t 
he could pay himself, for he never could have had any chance of getting either 
rent or costs othE'rwise. 

14(;3. Chairman.] Who had to pay the costs? • 
The landlord would have had to pay the costs upon the 151. 9 s., which 

would have been very small. 

1464. There was rent due from the tenant'to the amount of 161.? 
Yes, and he would have set off the one against the other. 

1465. Lord Somerhilt.] The case of Lord Harburton was in Kildare! 
It was in Kildare, but that was a case of registering 8,1351. 

] 466. Then it would appear the tenants out of Ulster are claiming la.rger com· 
pensations than the tenants in Ulster who are claimin~ under tenant-right: 

This man in Tipperary, claimed 103 years' purchase; his rent was)O 1. a 
year, and he claimed 1,030 l. I ha,·c already called your Lordship's attention 
to the fact that he would not claim the round sum of ] 00 years' purchase. 

1467. Have 
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146 j. Have you any reason to suppose that a tenant in Ulster, under the Mr. 
Ulster claim, would make any such claim as that? Justice Mor,is. 

Under t~e old cust0!U he was obliged.to deal with the landlord, and I suppose ~4-th June 187
1

• 

he was obhged to put It very much at what 1;he landlord would permit. 

1468. Dut converting the custom into law, as it has been converted by this 
Act, do you suppose that really in Ulster such extravagant claims are put 
forward? 

I have not had them put forward before myself, but I hat"e a general idea 
that I have seen what struck me, from the reading of them to be very 
extravagant claims. I do not know whether they were or not, 'and of course 
could not tell until they were investigated; they struck me, however. at first 
sight. as extravagant in proportion to the value of the land; because if a tena'lt 
is to get 30 or 40 years' purchase, and as the whole thing cannot be considered 
worth more than 30 or 40 years' p\lrchase at the outside, the landlord would 
apparently get nothing out of it. 

1469. Marquess of Salisbury.] I do not quite understand the question of costs; 
does the tenant pay any part o( the landlord's costs if he has made an exaggerated 
claim? 

No. 

J470 • Do you not think. if there were some provision of the kind, tenants 
might make less wild claims? 

1 do not know, because, generally speaking, the tenants who make these very 
wild claims are quite indiffel'ent as to whether the co<:ts are given against them 
~n~ -

14; I. You mean they will not pay'! 
At all events, they are of that class of life, and very often circumstances 

that nobody would -be foolish enough to throw good money after bad, and the 
landlord would be satisfied in getting rid of a bad tenant at the first cost. 

1472. It would, of course, be possible to stop that pOltion of the compensation 
that was adjudged for costs? 

It would be possible, but I do not think that, practically, that would much 
'~atter one way or the other. I think it would e:dst, but in a very few cases, 
and in those cases there would be nothing probably coming to the tenant. 

1473. That 151. might have been detained? 
But it was detained to meet 161. of rent already due, so t~at you could not 

make more of it; he w~s nlready lIs. in debt. 

1474. Lord Charlemont.] I think we ought to knoW', in your allusion to the 
new Land Act which you liave suggested, and the two judges to your circuit, 
how would you provide for two judg('s being able to do the business of all 
Ireland 1 

I think they would, acting oo:ly as a court of original jurisdiction in all 
claims, say over 400/. or 5001., and only hearing appeals in cases of that 
amount. I think they would be quite able to do it, and, nay more, I think, as 
a general rule. they would do it in a month each time, or a couple of months 
at the outside. 

1475. Over all Ireland? 
Yes. distinctly; because I am sure a month of the time of the judges at 

the assizes at this moment is. not occupied. , 
1476. Lord O'Hagan.] If they could not do it in something like that time 

they could not do t4e business of the Landed Estates Court? 
1 would strenothen the Landed Estates Court by having an adeJitional judge; 

there are two of them at present. Two of them could go on circuit, and one 
judO"e would remain in town nod do the ordinary business whil~ the other two 
jud~es went on circuit. They are the judges dealing "'ith the land, and why 
they were overlooked in this Act of Parliament is to me incomprehensible, for 
they were both, from their name, from their dealing, and from their emilJence, 
eminently ~uited for it; in addition to that, their very position called for 
it and I should have thought, instead of putting it in persons. many of whom 
w~re not at all either suited for it or whose business it was not intended to b~. 

(136) '. x 3 It 
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Mr. it should have been given to that court which was so eminently qualified to 
Justice MorNS. deal with it. 

1I4tb June 1872• 1477. Earl of Belmore.] Do you, think the alar,1l which appears to have 
arisen in some quarters amongst owners of land witll regal d to the workin"" of 
this Act will have anr tendency to diminh,h the business of the Landed Est~tes 
Court, pending further legislation ? 

I have heard remarks that sales are not now as readily had from the north 
of Ireland in the Landed Estates Court, in consequencp of persons not knowing 
very well what they are buying; because if you buy an estate. you at all 
events do not know what the claims will be, if you attempt either to meddle 
with the rent or to resume possession of it; they may be something 
~normous. 1 have said there were 40 or 50 years' purchase claimed; that 
would be double the ordinary _selling price, 25 years, or at all events 28 
years. 

1478. Lord Steward.] In fixing the cases to go in the first instance to the 
Landed Estates Judges, you would limit them to the amount of rent or the 
amount of the claim? 

The amount of the claim, becaul:>e that is the matter which would create'the 
greatest litigation. 

1479. Then this 10 t. rent with the 1,000 t. damages, would be tried by the 
Landed Estates Court? 

It would have been tried, if the party had bought it under the cil'cumstances, 
but he might find more difficulty in his 'attorney going to the additional ex
pense, if he found he could' only get in the Chairman's Court by a claim for 
400 I. or 500 l. At present the Chait-man's Court is confined for ordinary 
business to 40 l., and many pf'rsons give up portions of their claims, in order 
to get cheap and ready justice. I think it would wor~ very well, it would 
prevelit grossly fictitious claims. 

1480. Marquess of Salisbury.] Is not the 01 dinary compensation for disturb
ance in the south of Ireland limited tu 250 l. ? 

£.250: for disturbance; but the amount for all alleged improvements or for 
those tillages and unexhausted manures, &c., &c., is indefinite; and ill thf' 
case which I mentioned, this claimant had no claim for disturbance, because 
the whole 1,0~0 t. was, I might call it, a manufactured claim out of these elemenbi 
which were found in the Act of Parliament, and he thought he might as well 
put in. a bit from 'every fitection tliat he saw. 

1481. Lord Steward.] Do not you think that it is likely if a good many of 
these extmvagant claims are met and are deciqed against thf' tenant, as this 
one was, that it wnI have the effect of diminishing the number of these 
claims? 

That is a question of opinion. f would not form any opinion ab')ut it. 
Of course the fact of not yielding to extravagant claims i .. a better way of meet
ing them than ~yielding to them; they always become more extravagant eloery 
day, and 1 think the time will arrive when you will have a claim that the land 
should be held by the tenant at ;l, fixed rent, and that all that the landlord is 
to have out of his land is just a fixed rent. 

1482. Does that arise out of this Act, the Irish Land Act? 
I think it gives a great incentive to it; not that I should be at all disposed 

to say I do not think there was a gredt deal of legislation necessary to the 
advantage of the tenant about improvements and otherwise, but 1 h~ve no 
doubt, seeing that this was gQt by pressure, that they would think that there 
could be a little more to be obtained by a little more pressure. 

1483. Those views have 110t in any way arisen in consequence of any decisions 
given under this Land Act ~ 

I do not attribute them to any deci"ions; the views existed before tIle Land 
Act pas~ed. It is a matter of history that there was a considerable agitation in 
Ireland for the very object, namely, that the tenant should hold at a valuation, 
the rent not to be altered. That was largely supported, of course, by those 

·whom it would benefit, and was largely opposed by those whom it would not 
benefit. 
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1484. Viscount Lifford.] Do not you think it would be a matter of economy 
to adopt such a plan as you have suggested, increasing the number of judges, 
and making unnecessary a mooted increase of the salaries of the chairmen of 
quarter se"sions to the amount of 10,0001. ? ' 

I na,;-er like offering opinions upon the salaries of any other individuals. 

148.5. It would be cheaper to pay another jUdge 4,000 I. a year, than to 
increase the'salaries of these gentlemen 10,0061. ? 

The salary of the judge would not be so much as 4,0001.: the salary of the 
judges of the Landed Estates Court is only 3,000 l. 

1486. The 3,OUO/. would be cheaper than 10,0001. ? 
1 think there ought to be some increase to the chairmen, e~en for the limited· 

business that I would. leave to them. I think the whole system of the chairmen 
ought to be altered. ,I am very much opposed to their being allowed tu practise 
at the Bar; I think it is inconsistent that the very gentlemen who have been 
arguing this case before me should be deciding it the week after, which is the 
very fact in the case that 1 bave mentioned, where the claim of 1,0301. WaS 
made. My recollection is that a most eminent and valuable chairman was counsel 
in the case. Now, it is a. most unpleasant position to place anyone in, to have 
to advocate extreme doctrines as an advocate one day, and to decide them the 
next as a judge. J therefore think they ought not to be allowed to practise at 
all. I think they ought to be put on a new footing. And the gradations they 
have of first and second and third class are very arbitrary ones in many 
instances. The promotions in these different cla5ses open a good deal of heart
burning amongst themselves, very naturally. A man that is tit to be a third
class chairman is fit to be a first-class chairman, for it only means that he has 
just to do the same thing, but a little more of it. He doeli not know, therefore, 
why he is not made a first·class chairman. It is always considered a matter 
of political influence, the promotion from 6001. a rear to 1,000l., which is a 
,'ery substantial increase. 

'487. Earl of Kimberley.] Would it be desirable to re-divide lrE'land, to 
haye a smaller number of chairmen, with higher pay, and not allowed to prac-
tise? ' 

1 have not made up my mind as to whether that would be the better way, or 
whether it would be best to leave it as it is with some increase of pay. I think 
c€rtainly some of the smaller counties might be consolidated. 

J 488. Of course you would be of opinion that if the pay and position is to 
be equalised as far as possible, the amount of the work should be equalised 
too? 

Distinctly I am not opposed to this gradation, but J am opposed to the prin. 
ciple upon which it works, which is no principle at all. and that I say without 
any fear of contradiction. It is not the principle of seniority. It is not any 
principle except the principle ofinterest., 

1489. I think we understood you to say that ·you were 110t opposed in prin
ciple to the gradation, but you wrre opposed to the manner in which that gra
dation was settled? 

1 am. 

1490. In shortr I suppose I should rightly express your opinion by saying 
you were opposed to a system of arbitrary selection of the:. persons to be pro
moted from one chairmanship to another 1 

Your Lordship quite expresses my view. 

14t)1. Marquess of Salisbury.] Do you wish to ..substitute any other prin-
ciple for that of selection? ' , 

I should substitute the principle of sruiority. 

] 492. Then would not you get the oldest man to do the hardest work! 
If he was unable to do the work, he could not JlOlcl the office. He must be 

fit to remain as on~ of the chairmen, 01' he ought to retire. 

)495. Lord SomerhilJ.] Have you heard that they anticipate considerable 
additjons to their business, from changes anticipated in the bankruptcy and 
insolvency law? 

(136.) x 4 I have 
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I have not heard that. ~he~e are always changes contemplated, but they 
are very far off from realtsatIOn very often. Parliament has been contem
plating great changes in the law in general for the- last five or six vears' the 
whole ::systf'm of judicial judicature has been under discussion, but the change 
does not appe-ar to be any nearer. 

1494· You do not apprehend that there would be anv alteration throwin ... 
such duties upou them as to prevent their attending to these' land cases? 0 

.1 do not, becau~e my :p~oJect wo~ld be that the-y should not practise. I 
thmk the e~ect 0.1 praCbSI?g, partIcula~ly ?~w that the land business is put 
upor.. them, IS puttmg them In rather an InvIdlOUS position. There is so much 
of g~~eral policy mixed up with this Land Act, that, in a country in which 

\ SUspICIons ~tta~h so muc~ .to ev~rybo~y and everything. it lea"es thE.'m more 
open to uUJustIfiable SUspICIons, If I mIght be allowed to give my opinion. 

Mr. JUSTICE FITZGERALD, called in; and Examined. 

1495. Chairman.] You would gather from the iilquiries that have been made 
of Mr. Justice Morris what is-the nature of the information that we desire to 
have from you as to the working of the Lnnd Act? 

I came into the room as Judge 1\1 orris was making his statement about the 
Court of Appeal, overturning the present Court, and transferring the jurisdic
tion to the Court' of Appeal in Chancery. 1 did not hear the earlier part of 
Mr. Justice Morris's statement. ' 

1490. Our inquiry was directed, first of alI, to the consideration of the pri
mary tribunal for the determination of thE.'se cases, consisting of the chairmen. 
'The question is, first of all, in your judgme.nt, has that proved to be a satisfac
tory tribunal? 

1 hope your Lordship will E.'xcuse mE.' for answeting anything upon this 
Act "ith great hesitation, frolD the absence of any peculiar knowledge or 
experience. I am quite willing, as far as my experience has gone, to give the 
Committee the benefit of it. My general impression is, that the present sys.
tem, as far as you can judge from the very limited trial it has had. has worked 
fairly and moderately. Your Lordship now alludes to the pri\llary tribunal, 
the chairmen. I have hE.'ard th'at there have been in some casE.'S conflicting 
and unsatisfactory decisions; but, taking it as a whole, the general impression 
conveyed to my mind has been it has worked fairly. moderately, and satisfac
torily. There was a ~ood deal of excitement and considerable alarm when 
this Act of Parliament became law. We are little more than a year and a half 
from the time, and only a ) ear and a half since this Act came into actual 
operation. My general impression now is, that that alarm and excitement is 
subsiding, that the'tenantry are beginning to feel satisfied and secure, notwith
standing the advice they got tp the contrary. They were advised originally to 
treat the Act as a sham, and that no l'eal bem·fits were conferred upon them, 
and tbat it would work not for but against them. On the other hand, I think 
that a great deal of the alarm aII)ongst landlords, I am not now speaking par
ticularly of Ulst€r, but throughout the country at large, which did f:xi&t, has 
subsided, and is daily subsidi.hg. My experience as to the provinces of Ulster 
has b.een very limited; my practice at the bar was on the Munster circuit, 
and my experience of Ulster has been almost entirely since I became a judge, 
twelve years ago. I have been, perhaps. eight or nine times, a judge of assize 
on either the north-west or the north-east, and any little experience I have 
had of the Ulster tenant-right arises in that way; I had some before, and I 
have had some since the Act. 

1497. Of course, your attention has been turned to the Act. You will be 
able to tell us whether there are not difficult and perplexing questions that 
arise upon its construction? 

Very difficult questions upon its construction as matte-r of law, and still 
more difficult questions in fact, relJuiring a good deal of common sense to 
detf'rmine. I lock upon it that the grE.'at difficulties in the administration of 
the Act are the questions of fact. . 

14g8. Of 
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1498. Of course there are very lil~ely to be conflicting decisions amongst so 1ft. 
many judges who are sitting independently of each othert with no certain Justice FItzgerald. 
principles of law laid down for their guidance? !l4th June IH711 • 

I confess J expected a good deal more conflict of decision on matters of fact 
and on matters of law than have reached my ears; and as to the working of 
the system generally, I may. illustrate it in t.his way. If your Lordships look 
to the Act, and the rules laid down by the Judges, you will find there is no 
rrstriction on the l'ight of appeal from the primary tribunal to the judges of 
assize. Either party appealing has to give a notice of appeal. He has to lodge 
that notice with the clerk of the peace, and then his appeal is perfect. There 
have been comparatively few appeals to the judges of assize, and I regard that 
as a test. 1 have gone three circuits since; the Munster circuit, which is our 
largest, the Connaught circuit, and the north.ea..;;t; these are the three circuits 
that I hav~ been since the Act has been in force. In Munster there was but 
one land appeal, and that to a very small amount. On the last Connaught cir. 
cuit there was but one land, appeal. I reversed the decision. The chairman 
had dismissed the CMe. I differed with him in point of law, and gave the tenant 
a decree, but I think the sum was only 8/. In the north-east circuit I had four 
or five cases, one of considerable magnitude. I t was a case in which Lord 
Antrim was the appellant, with reference to a farm of something like 1,000 acres 
altogether; the sum claimed was conl'iderable. I heard that appeal, and it occu
pied one day and a half. [differed on some questions of law with the chairman, 
and the course I adopted, which I think is the course a judge ought to adopt, is 
this: I consulted with my colleague, Mr. Baron Deasy, and he agreed with me in 
point of law; but we both agreed that as the Act was new, and it was desirable 
to fix a certain rule as to ,any questions that were likely t'.> arise, that a case 
should be reserved, and ac(!ordingly I reserved the case for the Land Court. 
But about 10 days afterwards I received an intimation from Lord Antrim's 
solicitor that he abandoned the right, and would not go further. The other 
cases I had were of a small amount. In one only was there an application to 
resene, which I refu!ied, on two grounas; first, that I was perfectly clear upon 
the question of Jaw (was deciding; and secondly, the amount was so small, the 
whole would have been about 10 I., and I think it would be a great hardship 
upon the landlord to bring him by areserved case to the Superior Court, nhere 
the costs might be some 50 I. or 60 I., with a pauper tenant, upon a question 
which would ultimately not involve 10 I. or 201., especially as it was avowed in 
court that there was standing at the tenant's back a tenant club to provide him 
with the means of fighting, but not with the means of paying; that is, he was 
not able to pay costs, but if he bad succeeded, he would have mulctrd the land
lord iIi very large costs. 

1499. Is Lord Antrim's case the only case in which you were asked to 
reserve? 

I refused in one, but I reserved it in Lord Antrim's. 

'500. It is sugg~sted that it is not desirable that there should be an appeal to 
the going justices of aS5ize, that it is inconvenient, because they have their 
work to do on circuit, and they cannot provide for this land business, they 
cannot arrange their circuit in the way that is necessary beforehand? 

I should say, in reference to that, that the judges of assize ought to ma'ke 
some inquiry beforehand what the land appeals are to be; they have an oppor .. 
tunity of knowing; they can cause inquiry to be made, and they ought to inquire 
beforehand, and allocate the time accordingly in every case. I think there i:; 
such a disposition amongst the judges; and certainly when we met to arrange 
the rules for carrying this Land Act into operation, there was an understanding 
amongst the judges that a time should be allotted for the hearing of the land 
appeals, and that they should not be hurried . . 

1501. We haye heard that there is no notice given ofthe intention to appeal, 
but when the judge goes into the town then the land case is put into the Ust, 
and that the first intimation to him of their being auy of these appeals.is when 
he g.oes into-the assize town? 

That would not be quite accurate; for instance, we have just now settled our' 
circuits. We can easily, by inquiry from the clerk of the peace, and through 

(136.) Y members 
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Mr. members ,of the bar, ascertain, whether there are any land cases. Some may of 
Juatioe Fttzgerald. course come in afterwards, but such cases are very rare. 

1502. Then you would not know whether they were appeal cases or not? 
You would ~now the num.be~ of land cases. N~tice of appeal must be given 

to the clerk of the peace withm a week aftf'r heanng, under the jUd<Tes' rules. 
Of course there is no notice given to the judge himself, but he ca~ get full 
information from the clerk of the peace. 

150 3. N?w, upon the~.e difficult questions which arise, is it your opinion that 
the 33 chaIrmen of seSSIOns are a good and satisfactory tribunal for decidin<T 
them? It must give rise to conflicting decisions? 0 

It would be desirable that the number of judges should. be le~s than 
\ 33, but d~~ling with them gen~rally, I think .the procedur~ 8upplies the remedy. 
I have pomted out that there IS an appeal WIthout any difficulty. as to givin<T 
security or otherwise, and the expense of the appeal is not considerable. I ha,'~ 
brought wjth me a new schedule of fees~ We originally settled a schedule of 
fees to be recovered either by th~ landlord or the tenant, and we found it too 
low. We ,have now settled an enlarged scale, which has just come into 
operation, and the whole cost of an appeal. it the $Um recovered bv the tenant 
does not exceed 50 I., would be about three guineas and. a half: we ·will suppose 
it to be a very large claim, 10,000 I., and that he recovers anything above 3001., 
the costs cannot exceed 12 guineas, so that the expense of the appeal is very 
moderate. It is not proper to call the appeal from the primary tribunal an 
',' appeal;" it is a rehearing of the case; and supposing ujJon a rehearing that 
the landlord or tenant is dissatisfied with the judge's "iew, he applies to reserve 
a case for the Land Court; when there is an application to reserve a ca~e the 
judge should consult his colleague. I quit~ agree thdt it ought to be the act of 
the two. The judge ought to consult his colleague. The judge may reserve any 
question he pleases for the Land Court, and I do not think that is confined to ques. 
tioI\.s oflaw. If the Committee will be good enough to look at the Act, my recol
lection is that any question may ~e reser,ed, and not merely a question of law. 
I am far from thinking that_ the final court of appeal is unsatisfactory, that is 
what is called the Land Court, the court constituted by the Act of Parliament; I 
should much prefer it to the Court of Appeal in Chancery, even with the addition 
of a common law judge. First of all, all the members ot the Court of Appeal in 
Chancery are members of the Land Court. The quorum ought to be five, with 
either the Chief Justice or one of the judges of the Court of Equity. You have 
there judges of great general experience, and of ~ome experience in the peculiar 
questions which would arise. I do not see the ad vantage of transferring it to the 
Court of Appeal in Chancery. where you might have three judges who may be 
wholly inexperienced in the very questions which might arise. This Land Act 
involves very largely the administration of the whole law of landlord and tenant. 
There is not a question that may arise on an ejectment on the title, or for non
payment of rent, which is nQt interwoven with tbe administration of this one Act 
of Parliament. 

l504. Lord Somerhil~.] Would you give a right of appeal upon point5 of 
Jaw? 

Generally speaking that would be the sound rule, that is, to allow an 
appeal without the discretion of a judge; but I confess I would be averse to 
allowing it under this Act; parties would no~ litigate on equal termll. The tenant 
in almost every case would appeal; in the majority of cases he would not be able 
to pay costs, he would very likely have some ODe behind who would supply him 
with the means of fighting the landlord "on velvet," as it is termed, that is, if he 
is beaten he does not pay costs, but if he succeeds he gets damages and costs. 
I think it would be an unequal conflict between the two to give the appeal with
out a limit. I think when you go to the third court, that is, reserving a case for 
the Land Court, which is an expensive process, for you have then to take it to 
Dublin and the expense of a reserved case may be very considerable, I should 
be very_ unwilling to give the tenant an unfettered right to embarrass his 
landlord by appealing, in every case in' which he was beaten, to t~e Land Court. 
There is no restriction on the right of appeal to the judges of aSSlze. 

1505. As 



ON LANDLOR~ AND TENA..."iT (IRELAND) ACT, 1870. i7I 

1505. As the law now stands, the landlord is debarred. as well as the Mr. 
tenant 1 Juatice FiU!{eJ'Ald. 

He i.; debarred from a resened case if the two judges think there is nothing t4t.h JUDe .878• 
to reserve. 

1500. Viscount LifJord.l Has )lot it been usually one judge who has decided 
that matter: 

No. Judge Morris has .mentioned one case, and quite correctly, when the 
point was reserved by one Judge. And but for the death of the party, in conse
quence of which the case was not heard. we should have bad to consider whether 
that case had been properly reserved, and we might have come to the opinion 
that it was not properly reserved. • 

J 50i. In the cases mentioned by Lord Lifford and Lord Charl~mont the 
Judge Lawson in one casE', and Chief Justice ~10nagban in the other, refus~d to 
allow the appeal. though sittin~ alone? . 

I am not at all aware of any particulars of either of these cases, I could only 
liay it would not be my practice. If I was asked to reserve a case I would con
sult my colleague. 

1508. Earl of Kimherley.] If the judges differ upon the question whether it 
should be reserved or not, what would he the course adopted? 

I should IlI'P!ehend, as a matt('r of course, th('y would reserve it. 

1509. tord Somerhill.] In the case of Lord Antrim, was there a case of defi
nition of domain? 

There was. 

1510. Therefore there was no question of law reserved; it was a question of 
fact? 

It was. a mixtd question of law and fact as to what was doma.in, and what 
was domain within the meaning of the Act of Parliament. The chairman 
thought it should be domain from time immemorial. I adopted the contrary 
opinion. I thought even a new man might create a domain. 

1 51 I. Do you consider there is now a satisfactory definition of the rules by a 
large majority of the chairmen? ' ' 

I paid the greatest attention to the case, and with the entire concurrence of 
my colleague ruled the points, fmd I gave a reserved case, and Lord Antrim 
declined it. 'We can do no more than that. 

1512. Earl of Belmore.] Did the qUE'stion in that case turn upon whether the 
tenant had broken up the land 1 . 

There was almost every question in Lord Antrim's case, questions of manures, 
of rotation of crops; almost every question arose in it. I do not recollect 
whether there was one as to the improper breaking up of the lands. , 

1513. You settled it against Lord Antrim ? 
The aecree was. against Lord Antrim; the claim was a large one; I ,think it 

eventuated in a decree against him for 170 I. ; but you must bear in mind, in 
that particular case the t,enant had become a tenant of Lord Antrim, paying, 
with his assent, the sum of 400/. or 5001. to the outgoing tenant, on a long 
lease subject to be determined every seven years. Lord Antrim determined the 
lease by his own act; he wanted to take the property again into his o~n hands. 

15 1 4. There were peculiar circumstances attending that case which could 
not attend an ordinary temporary letting of domain lands, even though the 
letting might have lasted Oi'er 10 or 20 years? 

The letting had only lasted seven years. 

5' 5· Money had been paid? 
I think it was something under 200 I., possibly 170 I. against Lord Antrim. 

1510. Earl of Bandon.] Did the question of tenant-right come i!lto that 
decision! • 

No, not in that case. 

1511. I suppose you have come across some very extravagant claims that 
have been made by tenants? 

(136.) Y 2 I fully 
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I fully expected under this Act to find a great number of extravagant claims, 
and there have been, I believe, a number of extravagant claims; it is the 
province of the judges of the primary Cou~ts, or the judges of Courts of .Appeal, 
or of the Land Court afterwards, to keep these \vithin proper limits, and my 
own impression is they ha~e been successful in doing so.. . 

) 518. Lord Charlemont.] How would it be possible for any proprietor to 
make a domain for himself under the construction of this Act. There is the 
question of the Harberton estates now pending; there is no domain upun it; 
how would it be possible for th(> owner of an estate to form that domain 
without, as you say, building a wall all round it? 

In reference to that the same difficulty would occur, whether there \\ as a 
tenant-right or not. 

1519. How are you to constitute and make legal a domain? 
Again. upon that, save so far as I have decided the question in Lord Antrim's 

case, I decline, respectfully, to answer, because it may come before me to be 
adjudicated upon. My decision in that case is in print. 

1.1)20. Lord Brodrick.] In respect to the effect of the Act in cases of insol. 
vency, I have a case before my mind, not a suppositious one. Supposing an 
eviction for non· payment of rent to be pending, and the sberiff at the suit of the 
creditors of the tenant to seize his goods, and to proceed to sell his interests in 
a farm let from year to year in the op(>n market. The landlord at the same 
time announced that the sale took place without his consent. 'The purchaser 
at, that auction would stand under the Act precisely in the same shoes as the 
previous tenant? 

That may be so; the landlord could not interfere. The sheriff has the right 
under the fieri facias to sell whatever interest the tenant has, and as he 
had it. 

1521. Prior, I presume, to the passing of the Act the landlord would at once 
have served the purchaser with notice to quit V 

And he can do so still. 

1522. Supposing the purchaser to be a bad charncter, do you think he would 
serve him with notice to quit provided he could scrape together the rnonev to 
pay the rent. He can only serve him with notice to quit, with a penalty of 
compensation for disturbance hanging over him? 

The landlord's position in that case is not in the slightest degree altered by 
the Act of Parliament, save so far as it may give, I offer no opinion upon that, the 
purchaser under the sheriff a claim to compensation if he is put out. That is 
a question that may arise; but the rights of the landlord to turn out the tenant 
are in no way interfered with. 

1523. Practicalli, the landlord would have no means of pret'enting this farm 
being occupied by this disreputable tenant by serving him with notice to quit, 
atld incurring all the penalties of the J\ct ? 

He had none before, he had no way of preventing the sheriff selling to an 
improper person, save that when that person got into possession he might 
serv(> a notice to quit. 

1.')24. Cllairnuln.] Where there is no provision against alienation he might 
sell whate\'er the value of the interest he had might be ? 

Yes; and I apprehend the ordinary provision against alienation would not 
prel'ellt a sale by a sheriff; ,it would be an alienation by an act of law. 

1525. Lord Brodrick.] What would be the result, supposing it was a partial 
sale, and the property was sold field by fit'ld; is there anything to prevent 
that? 

I do not think the sheriff could do that, sell field by field. The only course 
he call adopt is, he puts up for sale the tenant's interest in the thing, whatever 
it is, and he leaves the purchaser to get into possession as best he can. He 
does not guarantee anything, .. but only says, I put up fur sale the tenant's 
interest, if any. 

1526. Chairmen.] The sheriff is to sell the interest of the tenant. He can
not 
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not sell it by piecemeal; the interest of the tenant is in the whole of the 
land? 

And he leaves tht' purchaser to get in as best he can. 

J52j. Lord Charlemont.] So that there is no difference now from what 
there was pr{"~ious to the passing of the Act? 

This Act makes no difference in the particular instance at all, subject to the 
question whether the sheriff's purchaser may claim compensation if afterwards 
put out. . 

J 528. It appears that the difference is, the objectionable tenant having come 
into possession cannot be removed by the landlord, except by the landlord 
paying for the disturbance or compensation, or whatever it is called; but that 
did not obtain before? 

All I can say as to that is th!i.t when a claim for compensation under such 
circumstances arises we will decide it. 

1.529. Lord Steward.] You do not mean to say he could only get out of 
payment of a claim for disturbance by having it submitted to the decision of 
the chairman as to whether he was entitled to compensation or not? 

If the landlord dic;putes the claim, and does not choese to yield to it, the 
only mode of ascertaining it is yy going before the chairman. 

1.t;3~. Lord ~harlemont jmt the case that the landlord would be bond to pay 
the claIm for dhturbance; but he would only be bound to pay the claim for 
disturbance if the chairman decided that the purchaser had a fair claim for 
disturbance? 

And then subject to the landlord's appeal. 

1531. Lord O'Ha~an.] I should like to ask your opinion on two or three 
suggestions which have been made. Aa I understand, you think the existing 
system of the primary court as a whole satisfactory; that the chairmen are a 
fair tl'ibunal, and have worked satisfactorily. As 1 understand, there have 
been three alternatives suggested. One suggested by Mr. Justice Morris is the 
Landed Estates Court; another suggestion is that there should be new.judges 
appointed of the same rank as the judges of the superior courts, but ad hoc for 
this purpose, and that they should go through Ireland, and as judges of first 
instance hear these cases; and the third suggestion is that the chdirmen should 
continue to be the tribunal; but that instead of having each chairman to con
stitute a court, there should be three chairmen, and co-terminous counties 
should meet tog~ther, and so help each other. Can you tell us what you think 
of these suggestions, beginning with the Landed Estates Court? 

That is as to the court of appeal. 

1532. What Mr. Justice Morris suggested to-day in your hearing, that there 
should be an aflditional judge in the Landed Estates Court. that it should con
stitute a court of three, and that two of those judges should go through 
Ireland a~d hear the cases in one capacity as jud~es of appeal, and in anothtr 
capacity as judges of first instance j do you think that would work satis
factorily? 

Such a proposition as that, would not meet with my approval for many 
reasons; first of all, I think that there is great danger in creating now a special 
tribunal. Our experience of those bas not been very satisfactory of special 
triu\1nals constituted to carry out a particular Act of Parliament. There i3 
alwaya more or less a doubt or suspicion about the appointment. Now, for 
instance, we all recollect that in the Encumbered Estates ,\ct, passed in 1849. 
a special tribunal was appointed to carry thdt into operation. No doubt you had 
judge~ of the highest eminence j but yet they seemed to consider that they 
were to carry out with an iron hand the policy of the Act of Parliament; and 
they did so we know, with how much injury to individuals, when a little 
delay might have been the means of saving encumbered proprietors and saving 
their estates; they were very sold out. That was supposed to be the policy 
of the Act of Parliament, and that policy was carried into effect for many 
years. I am not speaking of the Landed Estates Court) which is now an 
established and settled tribunal. We have had other experiences of special 
tribunals, that I confess I am not very much inclined to adopt them. For 
instance. the Fishery Commission; that carried out the policy of an Act of 
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Mr. \ Parliament :with a very strong hand. and there was an additional -consideration 
Justioe Fitzgerald. in appointing a new tribunal which is not u~important. This Act is one of great 
~+th June 187~. difficulty to administer in law, and in fact. If you create this new tribunal, 

I think one judge would by no means answer; you should have two or three, 
or perhaps four, audition~ judges, ambulatory judges, going round to hear 
the appeals in particular mstances, and as primary judges in others; but 
where are they to go? Are they to go, like the chairmen, to every quarter 

. sessions town to sit in the neighbourhood. What legal assistance will land
lord and tenant have ~ In the Quarter Sessions Court they have assisiance, for 
there are a number of professional men, attorneys, men of great intelligence, 
and sometimes members of the Bar, who make it their business to attend 
quarter sessions, and are there to be found for any ordinary case, and are ready 
to conduct a land case upon ordinary payment; but, if you create a special 
tribunal, you will have neither a local bar of attornie3 or members of tbe Bar, 
and you must employ them specially and at a very considerable cost. There 
is dnother reason that strikes me as adverse to this spt'cial tribunal. I made an 
observation before, that the administration of the general law or landlord and 
tenant is inseparably interwoven with every part of this Land Act. FlIr instance, 
the administration of the Landlord and Tenant Act of 1860, which did a great 
deal for the landlords in saving them expense, in simplifying procedure, and 
in simplifying the relations between landlord.and tenant; a great part of that 
is interwoven with this Act; and as between the landlord and tenant, in 19 
cases out of 20, the administration of the law is with the chairmen. 1 will show 
you how it acts at once by a particular provision of this Act. If there is a 
claim for compensation which the tenant is in a position to establish, and the 
landlord is pr~ceeding to e't'ict him, he ought to be protected until his compen
sation-is paid; and the mode in which it is practically done now by a prudent 
chairman is, that he has the two cases before him, the claim for compensation 
and the landlord's ejectment. The tenant mayor may not hdt'e a good defence, 
but the chairman so manages that, if the ejectment is tried, he stays execution 
until the claim for compensation i" determined. If the tenant has a claim to 
compensation, he is entitled to be paid before he CIDl be turned out; if he has 
nut, then at once the landlord is entitled to a decree for possession. Dut it 
certainly would appear to me to be a great disadvantage if you haq in the 
chairman's court an administration of the general law of landlord and tf'nant 
on thQ one hand, and the administration of this Land Act in another and a 
different tribunal. It is one of those advantages that I see in having it in the 
hands of the chairmen, that they are judges who are very experienced in the 
administration of the general law of landlord and tenant, and who have a much 
wider jurisdiction than is supposed. I have heard it stated that their jurisdiction 
is limited to 40l. It is no such thing. They have jurisdiction between landlord 
and tenant where the rent does not exceed 1001.,.and in cases of overholdi1'!g 
tenants and deserted tenements. They have an equitable jurisdiction too; that 
is, the tenant is entitled to set up any case in equity in answer to an ejectment. 
They have also jurisdiction in a legacy to the extent of 2001. Bu~, applying 
myself simply to the law of landlord and tenant, 1 r~peat that, in 19 cases out 
of 20, a dispute between landlord and tenant goes into the court of the chairman 
of the county, and not into the superior courts, before whom the questions are 
generally questions of title. 

1533. As to special judges appointed for this purpose? 
1 ha.ve already partially answered that. Putting them irrespective of the 

Landed Estates Court, 1 think you should have at least four special judges, and 
possibly the number should be increased hereafter.; my objection to the special 
tribunal would apply with greater force to the appointment of special judges 
for the purpose. 

1534. With reference to the suggestion as to three chairmen combining to 
make a court, what do you say to that? 

That 1 do not think it can be entertained at all; you take the chairmen from 
their ordinary and proper duties. You must necessarily enlarge the arec! very 
considerably where they are to act, and possibly take the parties very far away 
.from their homes; I do not see the advantage of that; I should be entirely in 
favour of a suggestion by .1\1r. Justice Morris, that if there was an opportunity 
it would be advantageous to reduce the number of chairmen, by consolidating 

some 
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some of the lesser counties: That might to some extent reduce the evil pointed Mr. 
l,ut; I should go further and say that it would be an improvement too if with JWlti~ Fitzgerald. 
the increased ambit of their j!lrisdiction they were also prohibited from practising. 14th June 187t. 
Th.ere are advantages in having them practising barri~ter5; you get a better 
class; they do not practi"e in their own counties, or in anything connected 
with them; and the advantage of having them practising barristers is that it 
keeps them well up in all tl: e law of the day, both in reading and in practising. 
They keep up thei~ legal knowledge, and are more efficient; but on the whole. 
I quite go in favour of having somewhat the system adoptpd in Engiand, that 
is, that the county c~\lrt judgt> should cease to practise. 

1535. Viscount Lifford.] Do I understand you right that you would not 
make any change in the existing system except preventing the chairman 
from prMtising and giving the appeal to two judgt>s instead of one? 

If there is any change to take place in reference to the chairman, I intended 
to express my concurrence with .\Jr. Justice Morris's suggestion that you might 
with advantage consolidate some of the smaller counties, and that putting the 
chairman in a better position in reference to salary than he is at present~ he 
might be well prohibited fr~m pracoliing. 

1536~ You would still leave the jurisdiction with the chairman? 
Yes. 

1537. Are you aware of the state in which the county of Donegal is now I I 
think you. know a great deal about it? 

Only as a judge of assize. 

1538. YOll have means of very large information, I think; are you aware of 
the sta.te in which that county is at present? 

I have no special information on the subject. 

. 1.139. Do you know that the tenants generally refuse to allow their landlord 
to shoot his own game? . 

I. ~ave read som~thing to that effect in one of their morning papers, but 
nothing more. 

1.')40. And that the rights of turbary are attacked too? 
I did not hear. that until to.day, but as to the interference, I sa\v that in the 

paper. The tenants, yearly tenants, not tenants by lease but by parol. whose 
landlords have been from time immemorial in the habit of considering the 
game as theirsJ and exercising the exclusive right of shooting, have refused to 
allow them to exercise that right. My own impressiot! would be that the 
tenant would have no right whatever to interfere. I should look upon it as 
an implied portion of the contract of parol tenancy that the landlord had reserved 
to ~imself the right to game. 

(541. Being encouraged by one or two extravagant decisions, that is the 
present state of the county of Donegal ? 

I am sorry to hear it. 

1542. I think you will allow under those circumstances. it is a great object 
to us to get as soon as possible uniformity of decision, so as to let the tenants 
know what the law is ~ 

Undoubtedly. 

1543. And can weWget that by 33 chairmen? 
1 think you will as readily in the mode I have pointed out. If your Lordship, 

as a landlord. complains of anything the chairman does, the appeal is open to' 
you to the judges of assi.ze, and from those judges upon a reserved case to the 
Land Court comprising all the judges. 1 do not know that the alteration of the 
tribunal ,would create more speed and certainty. . 

1544- Lord Somerhill.] Do you think it would be better to have a speedier 
alteration or explanation, or legislative decision of the law on that point before 
these cases of disputes regarding game come before the tribunals, for this 
reason, that if they are given against the landlord, and in accordance with the 
opinion you. have expressed, if the law!>hould be altered in that equitable sense, 
it. may be thought it. is altered simply to favour the landlords; would it not b~, 
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Mr. in your opinion, desirable, that the point should be legislated upon as spef'dily 
,Justice FJtzgerald. as possible, if it is in doubt? 

h J 8 I really do not see anything to legislate upon in reference to that. Weare 
~4t une 1 7'J· always glad when we have any declardtory legislation which savps us from the 

trouble of solving difficult questions, but I should apprehend, if it has been 
the unvarying and settled habit that the landlord should be entitled to the game, 
and exercised that right, and nothing was said to the contrary, it would be an 
implied part of the parol contract between the landlord and tenant that he 
should have the game just as much as if in the l('ase it WdS expressly reserved 
for the landlord. 

1545. I hope I am correct in gathering that your opinion is that, practically, 
the point is not in doubt? 

I am afraid r have transgressed my owIt rule in giving an opinion. I have 
not been able to protect myself. 

1546. Marquess of Salisbury.j Do you think that there would be any danger 
in allowing an universal appeal to the Land Court, if you enacted that the 
person appealing should always' find security for costs? • 

I think that would be 1:\ very wholesome check, but I should rather have it as 
it is. A tenant in a very poor case would be unable to find the securitie~ that 
are necessary. I think that the present check of the discretion of the judge is a 
wholesome check. 

1547. Has not it the effect of leaving the law still in doubt until it is taken 
up to the higher tribunal, and do you not think there is gr('at evil in leaving the 
law in doubt longer than it is necessary, and . that as soon as a legal point is 
seriously di~puted, it had better be decided by the Supreme Court as speedily 
as possible? 

We should agree in that. The sooner it is decided the better for the public 
as wdl as for the parties. 

1.1)48. Do you 110t think this veto might have the effect of impeding that 
wholesome process? 

In my opinion it ought not. I should reserve any question I thought fairly 
capable of being argued. 

1549. In dealing with le~slation you must expect the possibility of an occa
, sionally misguided ~onclusion on the part of a judge? 

Certainly. A judge mar refuse where there is a proper question to be 
argued. 

1550. And the public evil would be very great if they did so ? 
Very considerable. 

1551. Which do you think is of the greater consequence, that a public e\dl 
might be inflicted on the one hand, or that a slightly increased cost might be 
inflicted on e.ither litigant on the other? 

There may arise many cases in which thp tenant, if he was the party seek
ing the appeal, would IIOt be in a position to give the security, and therefore he 
would be denied his appeal, because of his poverty. 

1552. But practically, are there not organisations which take care that the 
tenant shall be at no such disadvantage? 

I have heard so. I heard so in Antrim, and I have heard so elsewhere, that 
there are organisations to assist the tenant. 

1553. Lord Somer/ail.] Haye you heard it with reference to the county of 
Cork? 

No. 

1554. Viscount Lifford.] Is it not practically the case, and the condition of 
the lanqlord under the working of the Act. His tenant refuses him permission 
to search" for minerals, and the landlord proceeds to his only remedy, the 
eviction of the tenant. The tenant puts in his claim under the Ulster tenant
right, and then the landlord is in this position, that he may be obliged to pay, 
by the first decision in that primary court, 40 years' purcLase of his land, and 
that that may possibly be affirmed by the judge. On the other hand, that he 

may 
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may ~ave to pay nothing, looking at the lJ1attt'r under the 18th clause, and lIr. 
having some reference to the 14th clause; but does not the landlord -run the Justice Fitzgerald 
risk in taking any procedure for the purpose of protecting his game, his 
minerals, or his turbary before the Chairman Of Quarter Sessions before whom 24th June 1872• 

it may first come, or the court whoever the judge may be in the second case; 
does not be run risk of paying as much as 40 years' purchase? 

As to the amount of purchase, he runs the risk of hanng a decree against 
him, but th.flt is a defect in the Act itself, and not its administration. The 
tenant-right had heen allowed to gain so much strength before the passing of 
this Act in the north of Ireland, that we, coming from the south, were amazed 
at it. I give you my own .experience of one case before the passing of this 
Act. I wa, judge of assize in County Down about eight years ago. A railway 
was being then formed, and the promoters took land for its formation. They 
had settled with the landlord for his fee.simple right, some 23 or 25 years' 
purchase. but the occupier's claim for compensatjon came before me un what 
we call a railway traverse, which is tried by jury in the presence of the judge, 
and on the opening of that case it was announced, or I otherwise should not 
haye allowed, that the tenant's compensation was to be assessed upon the basis 
of tenant-right, and evidence was given accordingly, and I had the most 
respectable evidence given of 35 and 37 years, going as high a5 37 years' 
purchase for the occupation, that is for the difference between the landlord't\ 
rent and what the tenant's occupation was worth. This had nothing to do 
with the Act. In the case in question, my recollection is that the jury gave as 
much as 35 years' purchase. 1 confess it excited my surprise, but it did not 
seem to excite the surprise of people.iQ court, who were accustomed to it. 

1555. My question was to refer to the different dec~sions given by the tri
bunals under the Act, whereas one gentleman will give 41 years' purchase, 
another one will give five, and the unfortunate landlord runs the risk, if he 
attempts to attack, of being mulcted according to the charactel" and opinions of 
the person before whom the question comes? 

Nu duubt that may be so; but I should assume not undeJ; exactly similar 
circumstances. 

15.S6; Is it not of great importance that, as soon as possible, you should have 
precedents by which all these gentlemrn may abid~ ? . 

I think it is a great misfortune if an appeal to the Land Court has heen 
refused in any instance in a proper case, but I must confess the cases are very 
few in which it has been demanded, and I have been myself surprised at the 
very small number of appeals from the judges of the primary courts. We ex
pected that there would have been a great deal of business, but we have had 
very little. I draw fl'om that the reasonable inference that the country is not 
generally dissatisfied with the working of the primary tribunals. 

1557. Marquess of Salisbury.] Would it be possible for you to state what 
the case was in which you refused an appeal ? 

It was this: the question upon which it. was asked was as to whether the 
occupier was the successor in title of his predecessor in occupation, and I thought 
he was not, and that there was no question. The facts were these: The father 
of the occupier had lleld by lease for his own life, and he died. His lease 
determined with his life. The landlord entered into a new contract with the son 
and 1\"0 others on altered terms and at an increased rent. He entered into a 
contract with him for a year certain, and afterwards he renewed it for 
another year certain. He \\anted the land for huilding ground, and he had 
told them so ; and when he demanded and enforced possession, they made a claim 
for compens!l.tion, and they claimed in respect of alleged improvements on the 
land by the father. I held that the son was not, successor as title to the father. 
That was a question of law, and I thought it clear, and a case that could J ule no 
other case, that I ought not to expose the landlord where the sum i~ qu~stion 
",as so very small (for it ~as not over 20 l.) to being taken to the Land Court, 
where the costs wflUld very likely run up to 50 l. 

1558.-E(lrl of Belmore.] Do you think there should be some d~claratory legis
lation to show whether the 14th section for one does or does not apply to Ul~ter. 
Evidence has been given, differing rather from yours, as to its applicability or 
non-applicability to Ulster? 
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Mr. Your Lordship puts a question which I have not considered, but if there j, 
Justice Fitzgerald. any strong doubt upon the Act of Parliament, that is a question in which a 

declaratory Act would be advisab, Ie. 
!14th June 1872. 

1559. I believe it was given in evidence by Mr. Ju"tice Morris this morning, 
,that he believed it did not apply to Ulster? 

I do not offer any opinion upon that. 
, 1560. I think your evidence is rather the other way; assuming there is a 
difference of opinion, I simply ask whether you do not think it would be advis
able that there should be some declaratory legislation to remove all doubt? 

I will answer that question generally, that wherever there is a solid doubt upon 
an Act of Parliament, it is very desirable that it should be removed by a 
declaratory Act. 

1,)61. Lord Lurgan.] Mr. Justice :Morris has said he expected there would be 
a great amount of litigation in future in Ulster; 1 want to know whether from 
your experience of Ulster, you come to the same conclusion? 

I am hardly in a position to answer that; I would expect a considerable 
amount, but not a great deal; in fact, we have not had time to test this Act or 
its administration; we have only had it in force a year and a half. We are con
sidering this Act, and its administration, at a great deal too early a period. 
Before you proceed to alter anything so deliberately done, a much longer time 
ought to be given to test it by experience. • 

1562. Viscount Lifford.] It is too early to alter the Act in its principles in 
any way; but you do not think it is too early to declare the intention of the 
Legislature? 

I do not imply that at all. 

1563. Lord Somerhill.] Supposing in the county of Monaghan these tenants 
that are refusing the right to shoot to their landlords should make leases, so 
far as they can be called such, to other gentlemen for the right of shooting 
over their land, would it not be an extraordinary complication that while the 
Legislature wa~ waiting to decide those cases these tenants should be giving 
these rights to other person" which would be entirely destroyed by legislation. 
If your opinion, which, I trust, is the correct one, should be followed by a 
declaratory Act, is there not a danger of delay in such a matter as that? 

! apprehend your Lord8hip's question points to the 14th section. 

1564. I referred to the right of shooting as one where it appears that under 
the ob~curity of the Act (I will so call it, if it meets with your permission, 
although I' agree, perhaps, that it is not obscure) the tenants have taken pos
session of the rights of shootirig, and if they are allowed to continue in posses
sion, will there not be as great difficulty afterwards by an amendment of the 
law in removing the grievance created? 

It would be very difficult to remove that evil, if it exists, by any amendment 
oflaw. It is a contract between landlord and teuant. , 

,1.565. Hitherto the custom of the country implies that he has it himself? 
I venture to suggest, if it has been a continued immemorial system, letting 

by parol, and the landlord hasah,ays enjoyed that right, the parol letting would 
be construed as containing by implication the term that the landlord was to have 
the right. 

1566. It appears that now, in spite of that custom, and that implication, 
-which no doubt is quite correct, the tenants are forcibly and practically taking 
possession of the estate, depriving the landlord of the right, and giving that 
right to other persons? 

The course \\ ould be to eject the tenant, and have the question determined. 

1567. Viscount Lijford.] He might come in for 41 years' purchase? 
I hope that is only in Donegal. 

1568. Perhap you ha,e heard that they are actually letting the game in 
Donegal '/ 

I saw it casually in one of the papers; that is the only information I have on 
the subject. 

156;}. Lord Brodrick.] Can the landlord get rid of a tenant of bad cbaracter, 
_ forced 
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forced upon him as the highest bidder at a public sale by a sheriff of an insol- . ilL 
vent's interests in a tenancy from year to year, without disturbing him under Justice Fitzgerald. 

the .Act ? ~4th-:;;;;; 187~. 
1\1 y reply faUs short of a full answer; he can only get rid of him by notice to 

quit, and ejectment founded upon it. 

Mr. JUSTICE BARRY, cal!ed in; and Examined. 

) Sio. Chairman.] HAVE you had experience of the working of the Land Act Mr. JUSl.188 Barry. 
so 8S to be able to expre$s any opinion to the Committee, whether it works satis-
factorily under the machinery which is provided under the Act? 

Well, my Lord. personally, I have not had much experience, because 1 was 
only appointed a judge of the Queen's Bench in last January, and 1 have gone 
but one circuit, the Munster circuit, and there were but two land case'; upon it. 
I may state what occurred with reference to those; in one case I tried it myself; 
1 was of opinion that there was a very serious difficulty, in point of law, 
in the way of the tenant, and the parties withdrew, with the view of making 
some arrangement between themselves; I helieve that ultimately the case fell 
through. 

157 I. Will you be kind enough to give us the particulars of the case? 
It was a claim for disturbance, and I was of opinion that, having regard to 

the time the notice to quit bad expired, it was not a case at all ' within the 
meaning of the Act. That question had not been raised before the assistant 
barrister, and I was for some time trying the case hefore I discovered it. The 
other case wa~ tried bt>fore my colleague, Mr. Justice O'Brien, at Limerick, the 
question principally involving improvements. It had taken a long time before 
the chairman, and Judge O'Brien devoted two days ~nd a haif to it; it was a 
very important case; there were several questions raised, and he consulted me ; 
we sat down together and went over the questions as best we could; I gave him 
my opinion, and he announced our opinion as the joint opinion of both. The 
parties were satisfied, and did not press to have an. appeal. 

1572. Lord Somerhill. ] 'Were large claims put forward? 
I think very considerable; it was between substantial partit!s; the tenant was 

a very substantial man, and the improvements were very considerable. So far 
as I can ascertain myself, I think the present machinery is working very fairlr; 
at least I have seen no reason to induce me to come to the conclusion that it 
ought to be changed. I think in the main the chairmen are perfectly com· 
pe-tent to do the work; they are perhaps quite as competent as any men who 
could be selected. 

I.S73. As ·competent, in your judgment, to decide the nice and difBcuit 
questions that ariEe under this Act? 

In my opinion, the questions are rather questions of fact, requiring careful 
consideration, patience, endurance, and common sense. I think the questions of 
legal difficulty arising can, and ought to be, readily and speedily adjusted by an 
appeal, first, to the judges of assize, and secondly, to the present Court of Land 
Cases Reserved. 1 think there ought to be no difficulty thrown in the way of 
the- reservation of a case for the Superior Court in Dublin. 

1574. Lord O' Hagall.] You mean that there should not be a discretion in 
the judge of appeal ? 

I think there ought to be that discretion left to the judges; but, I t~nk, 
that in administering it there ought to be no difficulty in proper cases, and I 
am sure there ,,=ould be none. 

1575. You would retain the power of refusal as it exists at present in 
proper cases? 

1 would; I think the great advantages of the present system are the 
tribunal being 1ocal, being cheap, and there being profesEional assistance on 
the spot. 

'576. Chairman.] You say the questions which arise have been principally 
fl36.) z 2' qupstions 
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Mr. JustIce BarTlI. questions of fact, but surely the construction of the Act of P!lrliament is not a 

!14th Jane 1872, questi\ln of fact, but uf law? . 
Certainly. 

, ] 57i, And we hear that thErE.' are difficult que<;tions arising upon the con
struction of the Act; 

But I added that I thought those questions could and would be speedily ad
justed, and by the pres.::nt machinery. Bearing upon this subject, there is a matter 
perhaps worth mentioning. The assistant barristers, the chairmen of the 
counties, are practising barristers; they meet after their sessions, and they 
discuss very much amongst themselvel:> the various questiuns which have arisen 
They sometimes reserve the questions until they have consulted their brethren, 
and it is very weli known to the professi9n at large, including the judges of the 
Superior Courts, if there is~n important question upon which a diversity of 
opinion arises, and that is dealt with accordingly, with proper deference to . the 
opinion of those who may differ from the decision of the chairman. 

1578. We very early obtained information from one of the chairman that 
the chairmen of the sessions had not communicated with one another as to the 
principles of the construction of the Act? 

I <10 not know whether they did so with reference to this particular Act, 
but I believe it was the practice; I always understood it to be the practice of 
the chairmen; of cour~e it.. is not a matter that can be relied upon, because it 
is voluntary. 

1579. Lord O'Hagan.] You have 'heard the suggestions I mentioned to Mr. 
Justice Fitzgerald as the alternative suggestions, with reference to the Landed 
Estates Court, the special judges to be appointed, or a trib\lnal of three 
chairmen; will you kindly inform the Committee what you think of those sug
gestions? 

As regards the Landed Estates Court judges, I confess, without in the faintest 
degree attempting to take one word from what I heard said in their favour, as 
being men of great learning, ability, and eminence, I do not think they would 
be at all better adapted to the discharge of this particular duty than the ,:ast 
majority of the chairmen of the counties. They ar~ very learned lawyers; they 
administer the law of real property, hut except that land is invoh"ed in both, I 
do not see any very great analogy. And then the fact that the laws of ejectment 
between landlord and tenant, which are so much intermixed with this Act, are 
administered mainly by the 'chairmen, is mo;;t deserving of consideration. With 
reference to the special tribunal and special judges to be appointed, I confess I 
am averse to special tribunals in general. I had considerable experience of one 
special tribunal, the Fishery Commission. That Act of Parliament was, in my 
opinion, from my own observation, worked as carefully, as honestly, as ably, as 
any Act of Parliament ever carried into force. The judgE'S were masters of the 
subject, and I thought they acted with the strictest impartiality, and desired to 
do justice. On the other hand, there is no denying that they were utterly 
distrusted. It is impossible to conceive greater dissatisfaction gh'en by any 
tribunal than was ~ven by the decisions of that tribunal. 

1580. What would you sav about the tribunals of three chairmen of 
coterminous counties meeting together, and determining these questioD3 within 
a certain area ? . 

I do not think the advantage of it would be commensurate with the difficulty 
of having a bar, and I think the people of the country have a greater confidence 
in established tribunals, and anything special I think they do not like. I do 
not think the advantages of it would be sufficient to counterbalance the dh. 
advantages. 

I.') 81. Chairman.] You would not have the same tribunal only; you wo~ld 
hav~ three, chairmen sitting upon these questions instead of one. Supposmg 
you were to combine three of the adjoining counties, and have the three 
chairmen o~ those counties sittin~ to decide these questions? 

1 do not see"that the advantages would render it worth while to make such a 
change. 

1582. Three 
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1582. Three would be better than one 1 
It will come still to the Appeal Court, consisting of a single judge. 

1583. Lord Kimberley.] Js not it desirable in su~h a case as that, that it 
shl,uld come to the Appeal Court? 

It is; therefore it is only perhaps embarras~ing the Appeal Court to .deal 
with the dcci~ion of three rather than one. 

'584' Would that in your opinion embarrass the court abol"e more than 
if it was from a single judge? . 

I think it would, even supposing that of three judges two are one way 
and there is one dissentient. But there is a suggestion made that would 
possibly meet the difficulty. I understand the great objection is as to 
the number of these judges lest there should he a multiplicitY,of conflictiDg 
decisions. That may be avoided by hereafter reducing the number of chairmen, 
and consolidating the numbrr of smaller districts. 

15S,,). Lord Somerhill.] Would not it be better to make the law more clear? 
1 quite agree i.n that; you will hardly get a judge who wi~l object to having 

things made clear. 

1586. Practically, I understand you to say that the chairmen have met and 
considere,t some points that were really very doubtful, and had come more or 
less to conclusions upon them? ' 

I was under the impression that it was their practice, and that they had done 
it in reference to some points which had arisen under this l.Jarticular Act of 
Parliament. 

1,,)87. Chairman] I understood your answer related to the general practice 
of the chairmen to meet together to determine qurstions which arise in this 
court, not upon this Act 1 

Certainly. . 

1588. Lord O'Hagan.] The ordinary practice befora the Land Act was 
passed? ' 

The ordinary practice; and 1 am aware that they did E.O with reference to 
one point that arose under this Act of Parliamelu, the question about the 
form of a notice to quit. The case came before me, and I was aware there was 
a difference of opinion amongst the chairmen, for whose opinion I had a vel'y 
high esteem, and I accordingly reserved nly decision until tbe matter was 
brought before the superior court after the as~izes. ' 

I ')89, Chairman., Was that a question as to the alternative nolice? 
Yes; and the form of the alternati\"'e. 

1590. Earl of Belmore.] I think you said just now there would be a difficulty 
in a court constituted of three chairmen, with regard to obtaining professional 
assistance; would not the solicitors who appear before a single chairman be 
able to appear also brfore three? . 

I am not so sure they are in attendance at the ordinary sessions. 

1591. Would it not be a branch of their regt1lar business? 
I do not know; l would be very much apprehensive that it would add very 

much to the expense if anything is done, taking cases out of the area, so tel 
speak, of the ordinary sessions and assizes. 

1592. Lord O'Hagan.1 Is it the fact that the jurisdiction of the county 
chairmen in Ireland is different as to area from the county courts' jurisdiction 
in Ef!gland; here there' are large districts including counties; there ~very. 
thing goes upon the county, and therefor.e the professional men are attached to 
the county, and do not go out of the county; you would. :.lIter the general 
system altogether by an arrangement of that description? 

Yes .. 

1593. Earl Kimberley.] Are you of opinion that chairmen of counties should 
be prohibited from priYate practice? 

1 have thought of that, and I confess I had not arrived at a satisfactory 
conclusion in my own mind upon it. The advantages of ha..,ing them practising 

(136.) z 3 barristers 

l\Ir. Justir!t B/I77y_ 

24th June 187L 
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Mr: Justice Barry. barristers are very very great, in my opinion. Of course I see large advantages 
14th June 1871. the other way. 

'594. Lord Somerhill.] Is it not a serious inconvenience that a chairman 
may appear in one county in a land cause' a!l an advocate, and a similar case 
may come before him in another county as a chairman? 

That has occurred since the time. the county courts were first introduced 
into Ireland. With reference to cases that come before them ordinarily the 
same thing arises; there have been cases under thE.' Civil Bill Act, in which 
men have been deciding them in one county and arguing them in another. 

1595. Lorn Somerhill.] Does not that show that not only with reference to 
thIs Act, but also the other Acts, that that practice should be put down? 

I am not prepared to say that any practical mischief ever arose. 
, 

1596. Earl Kimbe1·le!J.] You have to balance. between the difficulty of obtain
ing men of sufficient eminence and sufficiently conversant with the existing 
law, if you prohibit them from practice, and the advanta!1je of having a judge 
separate from practice; and you have considerable difficulty in deciding between 
the' two? 

Just so. 

]597. Lord O'Hagan.] Do not you think it rather dangerous to delegate a 
man to a country district where he might rust without contact with his profes-
sional brethren 1 . 

I do indeed; more than that, the fact that they are not localised in any 
particular district, but are like judges of assize, visiting the districts occasionally, 
is a great source of the confidence reposed in them by the people, of course 
that may be worn out afterwards. 

1598. Lord Sornerhill.] Is it not b. fact that there are some chairmen in 
Ireland who get little or, I might say, no private practice in the Superior 
Courts? 

That is so, but there are a large number of them in very large practice. 

1599. Lord O'Hagan.] Are not some of the most eminent men of the Irish 
Bar, chairmen of counties at this moment? 

Yes. 

] 600. Viscount LifJord.] Are these the most important counties? 
Without having a list before me I could not very well answer that que:.tion. 

I am a very young judge of assize, and, therefore, I am not so familiar with the 
distribution of the chairmen. 

16u1. Is not it a fact that a lawyer of high eminence would prefer a third 
rate district to a first rate district, in order that he might have time to prac
tise? 

That would be very much my own view of it, hut I knew an instance the 
other day where a very foremost member of the Bar selected a first clasi 
cqunty. 

]602. Lord O'Hagan.] Is not it the fact that this body of chairmen, who have 
fxisted 100 years in Ireland, have commanded, and do command, the confidence 
of the people as a most efficient and honourable body of men? 

Most certainly. 

) 603. Earl of Bandon,J Do not you think'the constant changes in some coun
ties are very injurious; take, for instance: the West Riding of Cork, where there 
have been three different chairmen in six, seven, or eight years? 

The West Riding of Cork is not a favourite Riding, a~d, therefore. every 
man who (Jets into. it is as anxious as possible to get out of It. e , 

1604. Is not the county of Cork an instance where two Hidings mignt be very 
fairly comolidated, and one judge be appointed? . 

I have not considered that, but I think it would be very desirable to have 
something done to relieve the West Riding from the 'disadvantages under which 
it labours. 

1605. Viscount 
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16'"'5. Viscount Lijford.] We have had evidence given before us that two Mr.lu&ticeBarry. 
or three dIfferent systems of law are in practice in two or three adjoining COUD- ~ 

'ties, owing to different 'decisions of judges of Civil Bill Courts; are you aware ~4th June 187~' 
that the chairmen of the north of Ireland hbld different opinions as to the area 
from which tenant-right should be ascertained '? 

I was not aware that there was a .diversity of opmlOn upon that sub
ject. 

1606. Perhaps you are nQt aware tna .. lhere was a difference of opinion as to 
the mode of ascertaining the tenant-right, whether by the custom of the estate, 
cr by the open markets? 

I was not aware of any conflict of decision on the subject. I can perfectly 
well understand that being a proper matter for discusion. 

161)7. Are you aware of different opinions amongst the chairmen at quarter 
sessions,.as to the tenant-right upon leases? 

I only heard that there was a question raised as to whether the tenant-right 
. does attach after the expiration of a lease, which has lasted a. considerable time. 
I never heard that there was a conflict of decision about it amongst the chair
men. In fact, I did make some inquiries as to whether there was this conflict 
of de~sions that has been mentioned amongst the chairmen, and I confess I 
failed to ascertain it. 

1608. Can you tell us how uniform decisions are to he attained for the 
purpose of informing the tenants of the landlords of the nature of their 
respective rights; what mode would you adopt? 

I cannot fancy any tribunal that will carry it on more rapidly than the 
present. You have the chairman of quarter sessions, you have then an imme
diate uncontrolled appf'al to the judge of assizes; either the landlord or the 
tenant can bring it before the judge of assize at the ensuing assizes at a very 
small expense, where the best legal assistance can be obtained on both sides. If 
an important question arises, I cannot fancy there being the slightest hesitation 
on the part of the ju:lge or judges to reserve it for the Court of Land 
Cases Reserved. I cannot imagine any difficulty about it. 

10CJg. But the "hole tenor of the evidence before us until Judge Fitzgerald 
gave his evidence, has been that the result of the present system has been con
flicting decisions 1 

I am aware of a conflict on one point; that was on that section that gives 
.the Ulster tenant-.right man an option of claiming in the alternative, under the 
general provisions of the Act, as to whether that can be done, and how it can be 
done; I heard of a conflict upon that subject. I understand that there is a gen
tleman, a member of the Bar, about publishing a number of the decisions. He has 
published some of them. I read all the decisiOn!! in print, and I certainly did 
not find anything to lead me to suppose that there was any serious conflict of 
decision. 

1610. Eari of Kimberley.] 1 suppose you would anticipate that under an Act 
of this kind there would at first be a number of conflicting decisions? 

Certainly. 

161 I. The occurrence of those conflicting decisions would by no means 
convince you that the court of primary jurisdiction was a bad one? 

Certainly not. 

1612. You would look to the appeals to correct those decisions, and to estab
lish a proper body of precedents? 

Yes. -

1613- You said, some time ago, as a judge, you would of cour::e be very glad 
to have the law made more deal'? 

Certainly. 

1614. Are you of opinion that it would be possible by a statutory enactment 
to make the Ulster custom clear? 

That is a very large quest~on to answer; I know my impress~on up ~o this 
, was, that it was an undertakmg that was given up by eyeryb.ody 10 despatr. 

(1M.) z 4 1615 •• Of 
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.61,). Of cour!'ie you are aware that the effect of the Act is to make statutory 
the custom. whatever it is ? 

Whatever it is. 

1616. And do you think that anything has occurred since the passing of th(" 
Act which shows that it would be possible to have made the custom clear in the 
statute itself? 

Nothing, within my knowledge or .experience. 

1617. Then do you not think that it is premature condemning tribunals 
because they experience the very difficulty foreseen when the Act was 
passed? . 

I confes!! I do, and in this sense I think a vast number of the objections that 
have been urged appear to be rather to the Act than to the tribunal,. I do not 
well see that any tribnnal could get over some of the, no doubt, very "r("at diffi-
culties connected with the Ulster tenant custom. ~ 

] 6. 8. Are not many of the objections urged rath("r against the Ulster 
custom itself, than against either the Act, or the working of it ? 

So far as I understand, yes; but, as I said before, having had no experience 
as yet of the northern circuits, and not ha.ving had the advantage of having this 
question tliscussed before me, of course I reserve my opinion very much upon 
that point. 

1619. Viscount LifJord.] Do not you think the objections are more to l("gal. 
ising that which nobody can define? 

There w;as'great difficulty; and I am sure no person ever gave any considera
tion to the Act of Parliament who did not see great difficulty about it. I may 
sar, with reference to the large sums that have been given at all times. that 
we in the 'south of Ireland have been perfectly amazed at them. We nel-'er had 
any conception of it at all. I remember being very much astonished when 
Justice Fitzgerald mentioned that case in the rail way traT'erse. I really belie\'ed 
that the system of valuation, when examined, would have been found to rest 
upon ::.ome more tangible basis than I find it does. 

Mr. JUSTICE MORRIS, re-called. 

] 620. Chairman.] !\lr. Justice Morris wishes to supplement the evidence that 
he has already given? 

tVitness.] I had intended to allude to the right of appeal as a matter that 
ought to be given to any party dissatisfied with the decision, and that in my 
opinion he ought to have that right of appeal. I omitted to allude to that a!'i an 
attendant of that, that the party appealing should give security for costs, as he 
does in every other matter of law with which I am acquainted. In an appeal 
from the Civil Bill Court in an ordinary case to the judge of assize, he must 
give security for costs; in an appeal in civil actions in going to the Exchequer 
Chamber, or to the House of Lords, he must give security for costs; and I 
thinl\: that th~ party ought to have the right of appeal, but that he ought to be 
obliged to give security for costs~ which would altogether preclude the landlord 
from the danger of an insolvent tenant bringing him throuJ;h all the different 
courts VI ithout being able to pay for it. I would leave him in the hands of the first 
court that decided it, unless he was able to go further. I do not see why, in this 
matter connected with this land law, he should be placed in any better condition 
than he is if he has an action aboat goods sold or delivered, or about any other 
matteJ' .. I therefore think that that would guard the landlord quite sufficiently 
from an insolvent tenant taking him through the difterent courts, because he could 
not do it without giving security for costs, whereas, on the other hand, it would 
enable the landlord in his case when he wished to appeal, and was obliged to 
give security also, it would enable him to appeal without leaving it merely to the 
permission of the judge, and raising these unpleasant questions; and I know no 
more unpleasant question than that a judge should be asked to decide that a 

party 
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party ought not to appeai from his own decision. I think, and thought that Mr. 
under the Act of Parliamf'nt, that that was open already, and when the g~neral Juaqce-Morril. 
rules were affirmed hy the judges, I was one of a minority of the judges (some 24th JUD. 1871• 
of the judges agreed with me) that any party appealing should gin: security for 
costs; .and the chairmen who, in the first instanct'. drafted the rules, were of 
the same opinion, for they spnt in their draft of the rules for the approval of the 
judgt's, enacting that any person appealing should give security similar to that 
which they must give in ordinary cases. However, the majority of the judO'es 
tIlOught othe~ise, and struck it out. I felt so strongly upon that point, that I 
declined to sIgn the general orders, though I attended the meeting and took 
part in the debate. I think it would relieve us from all these troubles as to 
whether a judge ailowed an appeal, or whether anybody allowed an appeal, 
if the appeal could be taken upon the terms of giving security for costs as in an 
ordinary action. 

1621. You would require something more than personal security? 
Of co~rse; I should require solvent security. His own person might be 

no securIty. 

1622. ~ot quite that, because upon an appeal to the House of Lords there 
is only personal security required? 

I was not aware of that, but to tht' Exchequer Chamber; and from the Civil 
Bill Court at present to the judges of ass.ize in ordinary actions, they are obliged 
to enter 1nto security for costs, and I think that would avoid any difficulty, and 
at the same time not allow fictitious appeals to be brought, for they would not 
get persons {o be security for them. • 

J 623. It was said, in the case of appeal to the House of Lords, that it ought 
to be a real security to prevent frivolous appeals, but there is nothing to check 
them now:) 

I suggested that it should be a real security; the committee' of chairmen 
thought the same, but the majority of the judges, in their wisdom, thought 
otherwise, and it was struck out; and now everybod.v·can appeal if he is allowed 
by the judge, and bring it through all the courts, and then pay you notbing if 
he is not a mark for it. 

1624. On the other side it would frequently happen that a poor tenant would 
not be able to give security t 

He would have the-decision of the one court before which he was standing, 
and the sam~ thing would arise in every other case; if he has an action for rent 
or ejectment aga.inst him he cannot appeal unless he gives security. 

1625. Earl of Kimberlty.] Would there not be some difference in this case, 
because it would be of peculiar importance that tlie question of appeal should 
be fairly brought before the Court of Land Cases Reserved in order to establish 
the precedent, and if the tenants were precluded by the ({uestion of costs from 
bringing their cases before the Court, it might so happen thrlt the body of pre
cedents would becvme unduly on the side of the landlord? 

I do not think that would arise, because I think all solvent tenants would 
get security. In the next place, if it was a case of public interest it is quite 
clear that a number of other persons who were in common cause with the tenant 
would of course give security in order to carry out that which would rule a number 
of cases. If there was one tenant of an estate who raised a question, and there 
were 20 other cases' raising the same question also, of course they would all 
come forward and give !lecurity. My great object would be that there should 
be an appeal without the judge having jurisdiction to stop it. And then, to 
meet the evil that that might lead to frivolous appeals, I would preclude them 
~y obliging the parties to gil"e'substantial security. 

J 626. Viscount Lifford.] The cost might be made very ISmaIl by not allowing 
fresh evidence on appeal, but by using the notes of the shorthand writer? 

That would be a matter of detail. 

Mr. JUSTICE }<'ITZGF;RALD, re-called. 

]627. Chairman.] Mr. Justice'Fitzgerald desires to add a few words to his 
evidence. 

(136.) A A Witness·l 
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. M!. 'Witness.] My impression is, if this .\ct was to be amended at all, it would be 
JlIlItice Fitzgerald. a wise amendment to give the primary court, whatever it might be, the right in 
.'14th June 1872. their discretion to reserve a case directly for the Land Courts, without puttinO' it 

through any intermediate appeal to the judge of aseize. 'Yhen a diffi;ult 
question arises, it would enable them more readily to have a deteI'mination of 
diffic~lt questions of.la~. At. present it ~ust go by the rehearing to the judge 
of aSSIze, and then .It IS the Judge of assize who may resef\'e it for the Land 
Court. I think it would be wise to give the chairmen the authority, and they 
have it in some cognate cases; for instance, in cases of valuatIOn, to reserve the 
question directly for the Court of Queen's Bench, without puttin(J' it to appeal 
to another tribunal. 0 

1628. Viscount LifJol'd. ] You do not object to either of the parties helving 
the power to appeal at once? -

I am very much impressed with what I heard from ~lr. Jusdce )lorris .18 to 
giving security for costs, but I ~ee considerable dIfficulty in the way of the 
tenant, and my impression is, and it is the impressIOn of the judges, for I was 
one of the majority, and a considerable majority, that they ought not to ,idd a 
condition to the appeal which the Act of Parliament did not at all impose; and, 
in reference to analogous cases in the other courts, security is only there 
required for the purpose of staying execution. Anyone may appeal j he only 
gives security when he wishes to stay execution. 

1629. Chairman.) If he appeal directly from the chairman to the Court of 
Land Cases Reserved, I suppose you would not alIa,,! the appeal to take place 
llierely upon the discretion of the chairman; . 

That is what I propose, to arm them with a discretion in proper cases to 
reserve difficult questions direct for the Land Court. 

1630. Lord O'Hagan.] Do you apply that to questions of fdct as well as of 
law? 

In reserving the questions by the inferior tribunal, they must state the evi
dence. I do not contemplate are-hearing. 

Mr. HUGH LANE, called in; and Examined. 

Mr. H. LaM. 1631. Chairman.] You are Master of the Queen's Bench? 
I am, my Lord, but before. I took that office I was a solicitor for many years 

in the county of Londonderry in large practice, and also a land agent, and had 
considerable I-.nowledge of the country. 

16.32. Had you much experience of the working of the Land Act? 
Not by myself, but 1 have observed it, and know its working in the county of 

Londonderry iI). particular. 

1633. Are you a landlord? 
I am, and a grand juror to the county, in right of my own landed property. 

1634. Can 'you give the Committee any information with regard to the 
working of the Act. Does it work satisfactorily or not with regard to the 
machinery? 

So far as the county of Londonderry is concerned, I think it has ~cted satis-, 
factorily. Of course there are objections to all Dew tribunals, but It has acted 
upon the whole, I think, satisfactorily. Some questions with regard to the 
Ulster tenant-right have been raised and decided, and though it appears from 1 

statements here to be difficult to define what the Ulster tenant-right is, in that 
county we have been able to deal with it and define it, I think, without much 
difficulty. 

1635. Has there been no difference of opinion in Londonderry, with regard 
to the Ulster tenant-right? 

Oh yes; the case of Austin v. Scott referred to he~e, to-day, arose in the 
county of Londonderry. The questions in that case were as to whethe! the, 

tenant-
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tenant-right applied to cases where leases were in existence, and whether, at the Mr. H.lAM. 
expiration of the lease, the tenant-rigl.t still remained in the tenant, which has 
been the universal practice in the county of Londonderry, and also whether '4th JUD8187s.. 
a tenant entitled to absolute right of sale, unlimited as to price or restricted to a 
sChle, acted upon on that estate for a number of years. I was, for 30 years, largely 
connected with prop~rtr, and in every case, whether there was a lease or no, 
it wa~ all the same, the tenant-right always applied to it. 

1636. I ~uppose you are not able to say, .of your own knowledge, whether 
there has been' a difference Qf opinion on the subject of the Ulster tenant-right 
in other counties? 

Not with regard to particular instances, nor with regard to the stated differ
ence of opinion of chait men, or where questions of law i but, I apprehend, with 
regard to the value of the Ulster tenant-right, that depends very much upon 
matters of fact. With regard to the county of Londonderry, the Ulster ten<tnt
right has been that a tenant was al1nwed to sell to the best advantage, the 
landlord having a fair and reasonable veto of getting a solvent tpnant and a man 
of good character. That has been curtailed in some cases, and that curtail
ment has been acted upon, where proved to having been in existence for upwards 
of 20 years. The chairman held, that inasmuch as that had been the usage 
for upwards of 20 years, it was binding on the tenant . 

• 
1637. Lord Brodrick.] You are confining your remarks to ("Ister? 
To Ulster, Londonderry particularly. and part of Donegal. 

1638. Viscount LiffOl'd.] Does the chairmal1 of Donegal agree with the 
. chairman of Londonderry? 

I have no means of knowing. I hea.r by report that he give .. large sums for 
tenant-right, and it'the tenant-rightfor Donegal is the same as in Londonderry, 
that will depend, I assume, on the evidence given before the chairman. 

1639. Does he go upon different principles for ascertaining the tenant-right? 
In Londonderry the chairman ascertains value of tenant-rigll t by the evidence 

.produced on each side. 

104". Lord O'Hagan.] You have said that you have experience of these 
matters? 

I have 30 years, having known it very largely in all its phases, as a practising 
solicitor and land ag~nt. , 

1641. Viscount Lifurd.] You' are not aware of the difference of principle 
on which the chairmen of' Derry. of I Jawn, and Donegal. aEcertain the amount 
of tenant.ri~ht, and thE" area on which they are to judge whether tenant-right 
exists? 

I am not aware of any such difference of principle, and I cannot conceive 
how there can be any great difference between them; they are not to deal with 
the question upon any primary knowledge of their own, but upon the evidence 
brought before them, and the language of the Act. 

1642. You agree with the chairman at Derry as to the effect of the Ulster 
tenant-right in leases? ' 

Not with his decision on that point in Austin v. Scott 'Vhen the question was 
first raised in Austin v. Scott, Mr. Coffey, and there can be no abler or better 
chairman than he is, was of opinion that the covenant in the lease overruled 
the tenant· right, but I think he has changed his then opinion on that point, 
and has come to the conclusion that his first object is to ascertain what the 
usage was, and if the usage was, previous to the passing of the Act, to permit 
the tenant-right to be sold at the expiration of the lease, he assumes now, 

.latterly. I think, that the Act of Parliament made that usage legal, and overruled 
the covenant. 

1643. Lord O'Hagan.] Wereyou examined before Chief Justice Monahan? 
I was; and I stated then that from an experience of nearly 35 years in 

Londonderry, the tenant-right attached to th~ 1ands. whether there was a lease 
or no lease .. 

1644. Were there many persons examined? 

(136.) AA2 There 
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There was a good deal of e\idenc~. Mr. John Barre Bert·sford, vice
lieutenant of the county of Londonderry, was examined, and several other pro
prietors and agents and tenants. . 

.1645. With reference to this point of tenant-right? 
Yes. 

1640. Were they all examined. on that point: 
They were all eJlamined on that point before Lord Chief Justice Monahan, 

and he was so satisfipd the usage was so, that he held it did exist. 

1647. Was there any evidence offered adverse to yours on that occasion on 
that point? 

No. 

1648. All the rest sustained the evidence you had given 1 
They all agreed with me; we were all of one opinion. 

1649. Lord Lurgan.] Would you kindly tell me your ground for thinking 
the chairman 'of the county of 'Derry has come to a dIfferent conclusion? 

I think he has so decided himself; acting on the decision on appeal in Austin 
~Soo~ . 

1650. Lord Charlemont.] You are yourself a landlord 1 
A small one. 

16,) 1. After that decision of Mr. Coffey'S, which you have now mentioned to us, 
what inducement would it be to a landlord to give a lease at aU to a tenant. 
What is the object of a lease 1 

I cannot say what the object now is ; I am applying myself to questions before 
the paEsing of this Act. In Austin v. SC()tt the chairman decided the lease 
question one way, Chief Justice Monahan decided the othet way, and I think 
the judge of an inferior court considers himself bound by the decision of a 
superior court. 

16.'52. Lord O'Hagan.] Have you considered the question about this tribunal, 
the Civil BIll Court, whether it is a fit tribunal to try land cases? 

1 say with the utmost confidence, so far afS the county of Londonderry is 
concerned, no cases can be tried more satisfactorily or better than th~y are by 
the .chairman there; and if sufficient time is given for the proper working of the 
Act, all these differences and difficulties wjll, I think, be satisfactorily adjusted. 

1653. Viscount Lijfo1·d.l Do you say that of the north of Ireland generally? 
If they are governed by legal principles, and take the evidence produced before 

them and give it its proper meaning, they must give satiefactory decisions. 

1654. But supposing they are not governed by legal principles 1 
I do not assume that. 

1655. I.IOrd O'Hagan.] As a matter of fact, have you formed an opinion 
whether that tribunal in the north of Ireland is a satisfactory tribunal? 

Generally it is satisfactory. There are people that will grumble and find 
fault with decisions that are unfavourable to them, no matter how sound the 
principles are on which the decisions are founded. 

1656. Chairman.] There-is a difference between a tribunal being satisfactory 
and bf'ing satisfied. They are two distinct things? 

Quite so. There was a question mentioned here about turbary. That 
question was raised in Londonderry in Lord Waterford's case; the tenants there 
alleged that the user they had had gave them a right to this turbary, and they 
called upon the judges of the Landed Estates Court to put upon the face of thtl 
rental an easement for them of turbary upon the lands that were to be sold. That 
is, the turbary or other denominations than they he\d in. They raised that' 
question before the Landed Estates Court. The judge decided that they had 
no such easement, but that Lord Waterford had a right to sell the bog, inde
pendent of any such easement. It was taken to the Court of Appeal in Chancery, 
and the Court of Appeal affirmed the decision of the judge below, and Lord 
Waterford accordingly sold at much higher prices the town lands in which 
turbary was, inasmuch as the purchaser was able to turn that to profit and sell 
the turbary. 

1657. Viscount 
• 
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16')7. Viscount Lifford.J You are ac;ked whether the decisions are satis

factory to the people. 1 suppose landed proprietors are people as well as 
anybody else. 6'\re they sath,factory to that portion of the people calling 
themselves landlords in the counties adjoining Londond~rry? 

I am not able to say sq of my own personal knowledge heyond London
derry, nor do I say all these are satisfied; there are people there who find fault 
without good cause, as elsewhere. 

165(;. I thought you knew a little of Donegal? 
With regard to tenant-right, I said in Donegal. 

1659. J only wanted to know whether it is satisfactory to all parties? 
I am not aware that there have been any questions raised in the part of 

Donegal I speak of; I was merely prepared to spedk with regard to the sums 
for which the tenants' interest in the land there sold; your Lordship knows 
the district of Burt, Lord Templemore's estate; I am not aware of any que:;tion 
being raised there under this Act of Parliament. I am a150 prepared to give 
numbers of cases where unrestricted right to sell, lease or no lease, and upon 
expiration of lea'3E', all governed by the same principle, and the pricf's paid. 

Alr. 
Justice Barry. , , --

Mr. ROBERT DONNELL, called in; and Examined, as follows: 

1660. Chairman.] WHAT are you? 
I am a Barrister-at-Law; I am also Professor of Political Economy in the Mr. R. DonnelL 

University of Dublin. 

166.. Have you any experience with regard to the working of the Land 
Act? 

I think ~ may say, without any exaggeration, that I have had .probably ten 
times as much experience as any other practitioner of the Bar in the land courts. 
I have been engaged professionally in more than 100 cases certainly, in six 
dift'erent counties of Ulster, the counties of Armagh, Antrim, Down, Tyrone, 
Londonderry, and Donegal, the heart of the tenant-right country. 

1662. Have you found in the course of your experience on the question of 
the Ulster tenant-right, that any difficultie3 ha~e arisen by reason of conflicting 
opinions on the part of chairmen? 

It is necessarily a difficult question; that is sufficiently e\'ident from the 
way in which the first section of the Act was passed; all questions of custom 
are exceedingly 'difficult. There are difficult questions of evidence; but every 
(luestion of custom is perhaps one of the most, difficult, especially of ancient 
custom, that can come before a court; but I must say this, that in my opinion 
the differences are of fact not of law; they are differences which arise from 
the differences in the usages of different distri(;ts. There are difficulties also 
arising from the way in which cases are bro~ght into court; for instance, 
fJometimes the landlora is very badly prepared with evidence to establish his 
case, and sumetimes the tenant is very badly prepared; sometimes even the 
landlord iuterferes with his professional man, and will have his own way, and 
the consequrnce is that sometimes very extraordinary decisions are given, 
because the chairman and judge of appeal are bound to decide according to the 
evidence before them. 

1663. Will you be good enough to explain to us what you mean by "extra
ordinary decisions "1 

'Vhat seem extraordinary decisions I should have said; I mean to say the 
41 years' purchase referred to does seem an extraordinary decision. 1 was 
engaged in that case before the chairman, and I beg to say.this, that Lord 
Leitrim, the respondent in that case, produced no evidence to contradict the 
evidence of amount given by the clahnant. I am also told that in the Appeal 
Court he produced no contradictory evidence of value there. I heard that his 
attorney was bound by very strict instructions of bis Lordship, and had scarcely 
any legal discretion in the conduct of the case; at all events I may state this fact, 
that no contradictory evidence of value was given in my presence in the case 

(136.) .A. .A. 3 before 



190 MINUTES OF EVIDENCE TAKEN BEFORE SELECT COMlllTTEE 

Mr.B. Donnell. ' before the chairman, and I understand and believe thM no contradictory evidence 
. th J- 8 of value was given in. the Appellate COUl t. I may say I never saw such a thing 
~4 une 1 7~· . h . h' hId occur In any ot er case In w IC was engage . 

1664.. In the six different counties iu which \'ou have been in the habit of 
practising, have you found there have been confli~ting decisions of the chairmen 
upon any questions arising under the Act, and if so, what are they: 

I cannot say that there is any serious difference. There is first of all an ap
parent conflict in the fOJ'm of claim, what is called the dual claim. fhat is 
reanya distinction without a difference. It amounts to this, that \!r. Johnston 
hears, as it were, the two counts -the count under the custom, and the count 
under the general provisions of the Act on the one day, and the other chairmen 
put off the second count to a future sessions. It is only a question of costs. and 
there is no real diSTinction. 

) 665-6. Lord 0' HOBan.] Do you know chairmen to exclude the secoud when 
the first has been heard? ' 

No chairman has done so. 

Chairman.] He has the power of doing it under the Act. A tenant of a 
]lOlding subject to the -Ulster tenant-right custom, and who claim~ the 
benefit of such custom, shall not be entitled to compensation under an v other 
section of this Act; but a tenant of a holding subject to ~uch custom, I),lt !lot 
claiming under the same, shall not be barred from makinJ a claim for com
pensation, with the consent of the Court, under any of the other se,;tions. 

1667. Lord O'Hagan.] Mr. Johnston has a pleading which presents thp 
alternative aspect (If the case, and failiug the one; he allows the tenant to go 
into the other; but the chairmen of the neighbouring counties require a se~arate 
statement of the claim in one way, and then they require you on another occa-
sion to make the claim in another way: ' 

They all allow, as far as I am aware, the dual claim to come before them, and 
necessarily only one is heard at a time They do not go into the questioJl as to 
the Ulster custom and the question of disturbance and improvements together, 
but thevall hear (he Ulster custom claim first. Then Mr. Johnston, on the 
failure of the claimant to establish his claim under the custom, allows him to go 
on with the claim under the third and fourth sections immediately, whereas the 
other chairmen adjourn it to the next assizes. It is not two claim:il, but two 
counts of one claim. The Act and Rules distinguish between a claim a"ld a 
notice of claim. 

1668. Viscount LifJord.] Do any chairmen make them t'lect at first starting 
which they will proceed under? . 

I do not say what any chairman would do; I can only say what Hny chairman 
has done. 

1669, Chairman.] Is there any appeal upon the question of the dual claim: 
It, has co~e before Mr. Justice O'Brien, and I may say in other cases, but it 

was so unpractical an objection that it was never entered into. 

1670. Lord 0' Hagan.1 You know no case in which a man being obliged to 
elect, and, electing, has been shut out by his electing from the alternative 
cl~m? ' 

No; and I think it would be one of the most extraordinary pieces of injus
tice to allow such a thing. In the first place, regarding the language of the 
section, your Lordship observes that the customary tenant's claims under the 
general provisions of the Act is to be ma:!e with the consent of the Court; 
that consent is not to be a blind thing; the Court must know ~omethin"" 
of the case before that consent is to be given; consent is to be reasonabl~ 
Apart from that, supposing a case did occur that a tenant, who claimed 
the general custom of Ulster of unlimited right to sell, failed to establish that, 
and that the Court found that the custom which the landlord alleged, one of, 
say, five years' rent, was the custom, and that the tenant's claim was dismissed; 
supposing he had a claim for improvements that almost amounted to his claim 
under the custom, would it not be a very unjust thing that the tenant in that 
case should not be allowed to proceed under the option with the consent of the 
Court? As a matter of fact, such a thing has never occurred under any 
chairman in Ulster. 

1671 • Viscount 
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1671. Viscount Lijford.] May I ask whether you were ever employed on the Mr. R. DO'llJ.ell. 
landlord's side 1 ' 

I was employed in four or five cases; I was employe I! at the last sessions at Bal- ~4th June 1871• 

lymena in three caseS on behalf of a tenant-rightlandlord; Ile was raising the rent, 
and he was adjudged by the chairman {If that county to be demanding an unrea-
sonable increase. The case was most instructive. Something has been. said to-day 
about exorbitant claims. The evidence in that case, Thomp~on v. Hamilton, on 
the part of the tenant was that the tenant-right compensation amounted to 350 I., 
sworn to by a number of ~itnesses; on the landlord's side there was no evidence 
to dispute it. Several ageuts 'and landlords who were summoned refused to 
give evidence (In the point i the only evidence of the landlord established the 
point, 'for \ti~ employed surveyo~ put it at 350 l. also, and that was the amouut 
decreed. 

1672. Lord O'Hagan.] Yo~ have been employed for both landlord and 
tenant? . 

I have been nearly always employed for tenants, and ~he reason of that is 
this, I believe, that I wrote a book on the Land Act, which brought me into con
siderable notiGe, especially with reference to the Ulster custom, which I had 
been'investigating for four or five years. The tenant has thf' choice of counsel~ 
and tiS the claims in whiclJ I have been engaged have mostly been customary 
claims, I have been selected, Professionally it has been a disadvantage to 
me, because, as a matter of fact, the high fees are paid by the landlords. . 

16i3. Does it occur to you that the Act ~orks fairly through the instru-
mentality of the courts? . 

I thin'k, most f..tirly, mosi equitably. I think the chairmPll are most pains
taking and most anxious to find out what is the law, and to administer it fairly 
and strictly. I may say this also, that even in cases where I have been 
employed by tenants, I have had conversations with agents and others, when 
the court ha~ broken up, and the general comment has been this, that they 
wer£' very glad to find that these small landlords who were coming into court 
and disturbing the county, got something like the justice they deserved. 

1674, 'Vhat is the general impression as to the working of these courts in 
Ulster? 

I believe it to be most satisfactory amongst landlords and tenants. My 
imprf'ssion is, that though there was dissatisfaction expres-.ed now and again, 
and far more frequently by tenants than by landlords, as is evidenced by the 
appeals, the people were satisfied on the whole. The appeals on my cl.rcuit have 
mostly all conle from Antrim, and they have nearly all heen appeals by tenants. 
There was some dissatisfaction in the county of Antrim, on the part of the 
tenants, but I am bound to say that that has gone away, for there is no more 
painstaking, conscientious, honest, or able judge than the chairman of that 
county. There was an impression that his qecisions gave smaller sums than 
were given in the adjoining counties, and perhaps that may have been so at first, 
but I am bound to say now, owing to the natural working of the principle of 
equalisation which exists in all social matters, that that is gradually disappear
ing, and I believe no man could find a distinction in matters of amount in the 
different counties. I may Sd)' that there al<e distinctions which those reading 
newspaper reports, and not seeing tpe whole evidence put forward, might think 
were eEsential distinctions, but I am bound to say that to a person watching the 
evidence, and knowing all about the cases, they have been distinctions of fact, 
and just distinctions. There are some difficult points; for instance, it is a very 
difficult point to say how far the 18th section controls the Ulster custom; there 
can be no doubt that it does control it, but it may be said it only controls it so 
far as it would be controlled by the usage of the province, that is, the ('quity 
must be an equity under the custom that may be alleged, and the instance I 
would give is the denial of the right of shooting which we have heard of in 
Donegal; such a case has never come into court .. but I have not the slightest 
doubt if it does that that will be held to he an equity as a matter of fact under 
the Ulster custom, cognisable underthe 18th section, though not under the 14th. 

1675. Lord OHagan.] Has there nevet: beeI\ any question of that sort raised 
in any of the courts 1 

Never. 
(136.) . A A 4 1676. Either 
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1670. Either in reference to turbary or shooting? 
Never in court, that I have heard 

167i. Viscount Lijjord.] You do not think the 14th clause applies to Ulster? 
Cert~n~n~. . 

16jlS. Nor the 9th or lOth? 
Certainly not; but I belIeve the facts of the custom will be found to he "ery 

largely the same as the L1W of those sections. 

16i9· Lord Lurgan. -I Have you any experience of the Ulster custom being 
concurrent with leases? 

I have no practical ,experience. I have investigated in the best \\ay I could 
the evidence given before Parliamentary Commissions, and in the Blue nooks, 

\ and' I say that there is not merely a preponderance, but a concurretJ,ce, of evi
dence as to the matter of fact that the Ulster custom obtains at the end of the 
lease. I have extracted the evidence of nearly 100 landlords and agents, who 
stated before the Devon and other Commissions that that was the matter of 
fact under the custom, and I have no doubt whatever that it will be found on 
further investigation by the chairmen that that has been the fact up to the 
present time. 

] 680. Lord O'Hagan.] Is there anything else you would like to suggest? 
As to the suggestion that three chairmen ~hould be joined together in order 

to hear special land ca<;es, I see very grave objections to that. I think a court 
should have power to administer the whole matter in dispute. That is the 
great point recommended by the Judicature Commission. Unles;s these three 
chairmen have juriodiction in ejectment. which is so intimately connected with 
the land claim, and unless they are also allowed that equity jurisdiction in 
Ireland which county court judges have in England, and which the}' are likely 
soon to get in Ireland, I think then to separate this question of the amount of 
tenant.right from those so closely connected and related, questions of ejectment 
and of equity jurisdiction, would be impracticable and improper, and contrary 
to the spirit of the recommendations of the Judicature Commission. 

168 I. Have you anything to say about the Landell Estates Court being the 
proper tribunal? 

There is a great objection to any change that may be considered 11 change 
maJe for all object. In Ireland one of the ·most necessary things is to give 
confidence in the administration of justice. I think if it were a better tribunal 
than the present, the idea. of disturbing the present arrangement, which has 
worked for so short a time, in the way proposed, would, I shall not say deEtroy, 
but would certainly shatter, very much the confidence that now obtains in the 
administration of the Land Act. 1 also think it wuuld add greatly to the 
expense to have a jurisdiction such as has been proposed; two Landed Estates 
Court judges going special circuit for land cases: first of all, lJoth parties 
would be deprived of the leading members of the Bar, who \\ ould not leave their 
ordinary business in Dublin in order to go the special sessions. The legal 
assistance would be confined to the younger members of the profession, and 
they" ould be had at much greater expense than the leading members could 
be had on circuit. That applies to the solicitors as well as to the Bar, and 
inasmuch as the tenant generally establishes his claim, that expense would fall 
upon the landlord principally. 

[Adjourned to Wednesday, 26th June, at Eleven o'clock. 
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IJie TTeneris, 280 Junii, 1872. 

LORDS PRESENT: 

Marquess of SALISBURY. 

Earl of BELMORE. 

Earl of BANDON. 

Earl of KIMBERLEY. 

Earl of DAR TREY. 

Viscount LIFFORD. 

LORD STEWARD. 

Lord DIGBY. 

Lord BRODRICK. 

Lord SOMERHJLL. 

Lord CHARLEMONT. 

Lord SILCHESTEB. 

Lord WENLOCK. 

Lord LURGAN. 

Lord MEBEDYTH. 

Lord GBEVILLE. 

Lord KILDARE. 

Lord O'HAGAN. 

THE LORD O'HAGAN IN THE CHATll. 

THE RIGHT HONOURABLE JAMES HENRY MONAHAN, LORD CHIEF 

JUSTICE of Her Majesty's Court of Common Pleas in' Ireland, is called in; 
and Exami~ed, as follows: '. 

168~. You have had a good deal of experience in connection with the working 
of the Land Act in Ireland, have YOIl not 1 

No, I have had very litt]" experience· of it; I .have Qnly been on one circuit 
since the passmg of the Act on which I had any appeal under the Land Act, 
and on that circuit I had only two cases raising any question; and so far as I 
am individually concerned, I, generally speaking, confine my thoughts to what 
is be(ore 1Il~, so that I really know nothing, of the working of tht' Act~ except 
what appeared before me in the two or three cases on that one circuit, the 
North-west. 

1683. This Committee has mainly directed its attention, under the terms of the 
Reference, to the working of the Land Act, and to the question whether the 
present pl'imary tribuO'II, viz., that of the Chairman of Quarter Session'!, is the 
best tribunal as reg.lrds the working of the Art; the Committee would be much 
obliged to your Lordship for your opiniQn as to ~ bether that is the best tribunal, 
or whether any other should be substituted for it? 

As to that I really am not competent to form an opinion; a few cases have 
come before me on appeal from that tribunal, precisely as the orrlinary Civil 
Bill appeals in other cases; and in those ca;;es which so came before me I saw 
nothing peculiar with which either to be satisfied or dissatisfied; the dtlcisiol1 of 
the barristers, as fdr uS they have come before me, have seemed, generally speak
ing, all right, and I affirmed without question the greater nnmber of the appeals 
before me, there being no contest; there' were two or three cases before me, in
volving law question~ of some difficultY,and importance, in which I believe I 
differed from the chairman, but I saw nothing ill that tlldt d!les not arise in other 
cases, and particularly in cases under a recent Act of Parliament. 

1684. From your knowled~e of the character (and no oue knows it better) of 
the chairmen of Ireland, and al~o from your knowledge of this Act of Parlia
ment, is it your opinion that they are competent to administer that Act of Par
liament in a fair and efficient manner? 

In my opinion they are perfectly competent to do so, but it is ctterly impos
sible, if there be 35 or 36 men, that there should not occasionally be'some 
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differences of opinion; one man of coursp would be more uniform in his decis:ons, 
but 35 or 36 will have different opinions; however, they are corrected on appeal, 
and I see no reason whate,'er to doubt, that as soon as the law is settled by a 
little practice things "ill go pelfectly smoothly, or at least so far as I can form 
an opinion. 

1685. Do you form that opiniun from your knowledge of the way iu which 
they do their business generally? 

From the way in which they do tlJeir business generally, fro:n my own knol\
iedge of appeals in other cases, and also from the Cdses "hich ha\'e come before 
me on this particular Act of Parliament; I scarcely ~ver differed from the chair
man, in point of fact; but in, point of law, I differed from the chairm,ID, from 
whose decision there was an appeal; I think I may say, as ftlr as'I CJIl 'orm an 

lopinion, that I have no reason to doubt that the judgment which I gdve has 
been acquiesced in. 

1686. Do you think that if the law be administered by this tribunltl, and 
appeals be had in fuir cases, the general principles will soon be settled! 

Perfectly settled; Acts of Parliament, as we know, are now: much more diffuse 
than the old Acts of Parliament \\ ere, and it is very difficult sometimes to under
stand them, or to know \\ hilt the true construction of them is; but \\ I.en the 
judges know the true construction, and when, upon an appeal, they decide what 
is the true construction, I never knew a chairman to go counter to the decision 
of the judge, and then the law is supposed to be settled; if there be a difficulty 
the judge has the power of res en mg a case for tile consideration of the Court of 
Land Cases Reserved, but that is rather a cumbersome court, and if one Cdn do 
\\ithollt it, so much the better. 

1687. You know that in the case of an ordinary appeal to the judge of assize 
in the ordinary way h.e can make a reservation if he chooses to the Court of L'md 
Cases Reserved; does it occur to your Lord~hip that any change in that respect 
with reference to the Appelltlte Tribunal would be necessary? 

Decidedly not; T think it would be monstrous, because a suitor is dissatisfit:d 
'With a decision, unless there he some ground for that dissatisfaction, to send a 
case up to a cumbersome court, which it is difficult to get to assemble; doing 
so would be productive of great delay, and gi\'e no sdtisfaction. 

1688. Thtll in your opinion (and no opinion is more weighty) would the 
ordinary tribunal of appeal, the judge of assize, be quite!:-ufficient so far for this 
purpose also ;: 

So far as I am eompetent to form an opinion, the judge df assize is perfectly 
competent to dispose of the ordinary run of cases, and I have felt no difficulty 
whatever; one case, and only one, 1 reserved for the Court of Laud Cases 
Reserved; .and that I did reany not so much, because I entertained any serious 
doubt myself as to how the decision ought to be, but becau"e I thought it was a 
case of very frequent occurrence, and felt that my own judgment in it would 
probably not be considered final, and that it would be agitated in other cases; I 
therefore thought that in that individual !!ase it would be right to re:,erve a 
case for the consideration of the Court of Appeal, and only in that one ~se did 
I do so 

1689. The question has -been raised here with reference to whether it is a right 
thing that the judge of assize should have discretion to reserve or not to reserve, 
as ue pleased, br whether there ,should not be to either party absolute power to 
appe.II; what is your view on that subject? 

That would be the greatest monstrosity that ever entered into the mina of man 
to conceive. There is no case in which the attornies and people would not 
apP(·a1. and though an appeal in the ordinary CiVIl Bill courts has the sanction of 
the oath of the attorney that there b good ground of'appeal, your Lordships should 
know the sort (If appeals which we have at assizes in ordinary cases, where the 
sanction of an oath is required thclt there is ground of appeal. 

J f)90. Then you think that the judgE' of assize should have the power ofre5erv-
ing a question only in proper cases? . 

Certainly, and 1 have come to that opinion because of the intimate knowledge 
which I have of all the iudges of assize; I do not believe that there is a man on 

the 



ON LANDLORD .iND TENANT (IRELAND) ACT, 1870. 195 

the Bench who would refuse an appeal in a proper ease, or even in a Cilse where The BighcHon. 
he entertaiued any seriolls donLt. J. H. M01I4Aaa • 

• 691. Do you think that the exilltence of that discretionary power is heneficial 18th JUDe. 1872• 

as well to the one party a~ to the other; to the landlord as well as to the tenant? 
I entertain no doubt of it whatever, and I think it is necessary, for this reason: 

that a cas~ may arise which from its peculiarlity it is advisable should be decided 
by a cour.t of ultim.ate resort. To iIlustra~e what I have been saying, I have 
brought \~lth me a prmted copy of the case \\hlch I reser\ed myself, which contains 
the questIon appealed from, the groUnds of appeal, and everything about it. I 
may s~y as t? those ctlse~ which h~l\"e c~me before me that there \\ere only two 
ca~es 10\'?lvmg a questIon of the l~ast Illlportance or of the least difficulty. 1 
rather tlllnk that tlu>re "ere two points in that,case, one of which I would DoL 
reserve, because I thought there was nothing in it to reserve. The other is 
rrst'rved because, thl,ugh I m) self entertained, and stated in the case, the opinion 
which I formed, it was a case of some littlt! novelty and difficulty; and Ihou"'h 
if I had decided it my~elf I should not have had auy reasonable dOJbt but th~t 
I shou!d have beeu right in my decision, stilI I thought it of lIuch general applica.
tion that it WclS prudent to re.serve it for the ultimate court. 

'1692, \V c have had the refusal to reserve in the other case stated here; but 
perhdps YOUI' Lordship would inform the Committee, as the matter has passed 
and does no~ now affect your judicial discretion, upon what grounds you took 
that course r 

The unly case which I am aware of, in which I refusfd an appeal where it was 
asked, was a case in which the question was, whether the Ulster Tenant Rb.ht 
applied to cases where the tenancy was Ilot from yeal'to year, but was an expired 
tenancy under a lease for lives or years, with the ordinary covenant to give up at 
the end of the term. I rather think that Ihe attorney or the cqunseJ pressed me 
to reserve that case. I thought of it fur a moment, and ~aid that I would con
sider it during the evening, and that I would act ill the morning according to 
the judgment which I formed. If it is not going out of the way, I will stat~ to 
your Lordships exactly what the qlleation was, and why I came to that decision, 
and why I thought it would be useless to come to any other. It is the case of 
Austin and Scott. It is a salh,factory case to take up as explanatory of what I 
say. The question, M I have stated, \\ a~ where tbere was a lease for lives or 
years' "ith a covenant to quit and give up possession at the end of the term. as 
is the case in every ll'ase for lives or years, the tenant-right ought, on the expira
tion of the lease, be applicable to such a case; because it was said that a cove
nant to give up at the end of the term was inconsistent with getting compema
tion for what rol,1 co\'enanted to do without compensatlOu. That was the argu
ment. In the first section of the Act the enactment is this:" The usages 
prevalent in the province of UI~ter, which are known as, and in this Act intended 
to be included under, the dt'nomination Ulster tenant-right custom, are hereby 
declared to be legal, and shall. in the case of any holding in the pro\,ince of Ulster 
proved to be subject thereto, be enforced in manner provided by tbiS! Act." The 
enactment being that the usages prevaleut. in. the province of Ulster shall be 
hereafter obligatory, it is a mere question of fdct what are the usages heretofbre 
prevalent in the provir.ce of Ulster, beca.use the tenant-right custom was never 
legally enforceable in the province of Ulster. Notwithstanding t.he tenant-right 
and the value which was set UpUlI it, before the passing of this Act if any land
lord. in the case of a tenancy from year to'year, said," I will not he bound by 
it, I shall proceed by ejectment and tum you out," the tenant had no redress i 
he might appeal to public opinion, or the good feellDgs of the lalldlord, 
but he had no means whatever of staying \he execution or of obtaining com
pensation for being turned out of the premises. 1 ben the question is, 
wheLh~1' there is any differen~e between that case lind the case of a tenant who 
holds under a lease- for years. I see Jlone \\hatever in the abstract, because in 
the abstract every tenant who takes premises from year to year enters 
either into an express or implied agreement with his landlord to sur
render the premises at the end of the term. It is, just as binding a contract 
in the case of a tenant from year to year,. as it is in the case of a tenant who 
holds for a definite term of lives or yt'ars. But if I had any doubt upon the 
matler in the mere abstract Jaw, I ceased to have it upon examination of the 
witne~ses who were before me, and who were the agents of the principal estates 
in the province of Ulster. One of them was a gentleman whom I happened not to 
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know on terms of intimacy, but whom I knew from his position, and \~ith whom 
1 had frequent communication, viz., Mr. Lane, the Master of the Court of Queen's 
Bench, \\ ho was, and had been, agent to some of the most extensive estates in 
the province of Ulster. He was examined as a witness, as also "as my Lord 
Charlemont's agent, and every agent who was in c()urt, for 1 investigated the 
matter as fully as I could; and 1 may mention that in those apperll", where we 
are sitting. in. court in that way, ~e take a little more authority upon ourselves, 
in (alling f'Jr evidence alld insisting upon evidence being gh'en, than we should 
perhaps do, 1f we were sitting at the assizes, or sitting in our own courts. 
Therefore 1 examined every witness that I could g~t, and e\ ery witness who 
was examined stated, as a matter of fact. that. to his own certain know
ledge, as long as anybody co\i)<l recollect anything, there wV.s not a par
ticle of difference, as to the us\ge to give compensation for the tenant-right, 
bet\\een cases of tenancies from year to year, and eases of leases for li\'t;s or 
years. In the particular case in which the question arose before me, though, 
when serving an adverse notice to the claim the landlurd (Mr. Scott, I think) 
said that he disputed the claim, because, he alleged, that the custom was incon
sistent with tIle covenants in the lease, what did that gentleman do? In the very 
notice disputing the claim, or rather before any dispute existed at all, he offered 
five years' value of the land to the tenant as the value of his tenant-right custom. 
I could not for one moment hesitate in forming the oplDioll that, therefore, in 
the abstract, the custom applied to the case, and that the only que~tion was the 
arr.ount of compensation to be paid. The dispute in that particular case, as to 
the amount of compensation, was this: the tenant put forward a clclim that he 
was entitled to what bis interest would sell for, which woufd be the ordinary 
amount. 1 think 1 stated in that case that it would amount to 250 I. or some 
such sum dS that; but the landlord proved that he had established a custom or a 
ry.le on his own estate, not to allow any tenant to take more than five years' pur
chaEe, and that that rule had been in force on his estate for more than 20 years. 
I 'fas of opinion that that usage for the last 20 year.; bound the tenant, and that 
all that he would he entitled to get would be the five years' purchase which was, 
in point of fact, what the landlord had offered to give him; but 1 was aware that 
of all the cases arising under the Act, it was the ca}le in \\hich thel'e must be most 
dissatisfaction and most difference. I really reserved, the case, not entertaining 
a serious doubt, nor do I \Jaw entertain a serious douut, but that the judges, 
when they hear it argued, if ever they do, will decide according to my oplD1On, 
that the five years' purchase is the sum to be paid. But I thought it a matter of 
great importallce to have that question settled; because there are several estates 
10 which they have for a considerable periud established- that rule, and therefore, 
though my own opinion was as I stated at the time, still I thought that it was a 
case fit to be reserved for the consideration of the ~ourt of Appeal. 

1693. There you reserved a point with reference to the amount ~f compensa
tion, and you refused to reserve a point with reference to the principle? 

Precisely. 

1694. And that you did, because the evidence, as I understand you, was all 
one way? 

It was all one way. I believe I examined not only the witnesses whom they 
intended to examine, but every agent who was in court. I forced them to 
examine them, and not a single maq suggested a doubt, or a question, that the 
right 10 practice (I am not talking now of legal right) applied fO that case as 
well. as to the other. "Well," sdid I~ "that being so, I do not think that there is 
any law in the case at all;" and,' accordingly, in some other case where, by some 
accident, the parties have not gone into any examination of witnesses below on 
a particular point, instead of deciding it I remitted it back to the barrister to 
a~certain what the usage of the estate was, but I am not certain whether it ap
plied to that particular case. If I have not made myself explicit enough it will 
give me great satisfaction if your Lordship, or any other noble Lord, will ask me 
any question, which I will endeavour to answer as best I can. 

, ] 695. 1 wish to mention to your Lordship that there have been some alter
native suggestions bere as to a better system for the administration of this law, 
one being that the Judge of the Landed Estates Court, with the addition of 

another 
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anothe.r judge,. might do t~e ,,:ork for Ireland. ty;o .of the judges going circuit 
from tIme to tIme, and bemg, In fact, the land Judges of the country; will you 
give the' Committee your opinion of that suggestion? 
. That is not a f~ir question to ask me .. for, as one of the judges, nothing would 

~l\'e me greater pleasure than to ~et . rId of my present jurisdiction, and there
fore I should ha\e no personal objectIOn that YOUl' Lordship bhould -band it over 
to auy one else. 

16!J6. Notwithstanding that disturbing pf'rsonal motive we should still like to 
h.ear your .Lordship·s opinion a~ to whether you think thdt that would be a prac
tIcal workwg system uuder whIch to manage the whole of the land business of 
Ireland under this Act of Parliament? .r;. 

I confc~s that 1 do not know how they wcmld ~6't, because I think that we 
going circuit h,lve enough to do with i~, and:r.. do not see how two or thr~e of 
those men WIll do it, or wnere they will do it, or whether they are to have a 
roving commission to go through the kingdom. 

16g;. The plan is, that the Court should be strengthened by an additional 
judge. and that two or three judges should gil circuit, and dispose of the land 
cases? 

It' your Lordships approve of that I have no personal objection to it, for the 
reason I have mentioned; hut I cdnnot, for the life of me, see how tllC'y would 
be likely to do the work better than the judges of the land in whom, at present, 
it is vested. 

ltig8. The SUl!gp.!otion is, that the Judge .. of the Landtd Estates Court should 
decide these land cases, with an appeal from them t(1 a superior CpUI t j would 
that, in your opinion, be a better system than the system as worked by the chair
mrn of the quarter se.,sions t 

As to that, I really never con .. idered it, aTld your Lordships are just as compe
tent, if not more competent than I, to decide it. It is a mere experiment, und 
I see no reason to suppose that they would do it better. 1 have the pleasure 
of knowing the Judges of the Landed Estates, who, there' is no doubt, are men 
of consideraLle position, but if they were sent on a roving commission I)of that 
sort, in which the principal e]eII?ent would be the hearing of evidence, of which, 
at present, they have no experience whatevl.>r, 1 think that really the chairmen of 
counties are, to say the least of it, as comperent to form an opinion on a matter 
of fact. because I think that e\'ery case which comes before the Court will depend 
altogether upon matters of fact. I think that there is very little IdW in any of 
the cases; there are a few questions which arise, but when once they are settled 
there is an end to them. 

1699. Another suggestion was, that there !iohould be tl\O judges appointed ad 
llOC of the sallie grade with Ole superior judges, and that they should be deputed 
to the doing of this business; do you tldnk that they would do it better than the 
chllirmen with the control of the courts of apPf'al? 

That is a matter upon which I am not very competent to form an opinion. I must 
say that, no matter what opinion the chai!n:ten or, as we u~ed to call them, assistant 
barristers, form, I never found any·unwllhngness on theIr part to conform to the 
decisions of the Judges of ,\ ppeal; and I confess I do Dot see that there would 
be any great aunntai-!e in the change. At the same time, frum the very nature 
of the thin~, I think it is probable that any two permanenf men might produce 
greater uDlformity, because if there be 28 or 29 men of perhaps different attain
ments, there may be a diversity of decision to some extent until corrected; but 
when it is corlected, and when the practice is settled, I see no reason to doubt 
that the present men will do the work satisfactorily. Another thing is, that I. 
think that the present menj ",ho are each settled ill a county, become ac~uainted 
with the character of the \\itllesses who come before them, and I know that in the 
ordinary CiVIl Bill appeals I have scarcely ever found any reason to doubtthe pro
priety of the decision of the chairmen on matters of fact. Sometimes I do take 
it 011 myself to reverse some of them on mere points of law; I am not talking of 
land cases, but of ordinary cases. I think, as a general rule. that they arc more 
competent t() ascertain the facts, perhaps, than I am as a judge of assize; but in 
mere abstract points of law, I consider that my e~perience might enable me to 
have less hesitation in differing from them. 

(136.) DD3 1700. It 

The Right HoD. 
J. H. Monahan_ 



The Right Hon • 
.t. H. Monahan. 

18th June 1872 • 

198 MINUTES 010 l:VIDENCE TAKEN BEFORE SELECT COMMITTE~ 

J 700. It has been said that it would be better to have a court constituted of 
t~e chairmen of three coterminollS cOllnties having a certain ambit of jurisdic
tIon, an~ meeting together for deciding tho~e cases; would you approve of that 
suggestIOn? 

. rna~ is to go a little drcuit. It is hard enou~h for a man sometimes to agree 
WIth iUlIlself, but for'one to agree with two others on disputed matters of felct 
would be still more difficult. 

1iOl. Then I do not understand your L'lrdship as much approving of that 
.suggestion 1 

I thi~k that of all the wild propositions which I have heard, that is the worst. 
I som('tImes find gr~at difficulty if' I have a case before m~ in aO'reein'J' with m\-

If • I:> C> • se on a matter of fact andernaking up my mind as to what I should do; but if 
I had l\\o others it would be still more difficult. 

1702. Lord Somerhill.J Amollg the cases of which YOIl have had cognisance 
under thIs Act, I presu~e some have been of a nature in which the original 
c~aim of the tenant \\as very much reduced, and in which the judgillent was 
gIven so far in favo.ur of the Idrldlord; the claim being admitted, but the amount 
being reduced; ha\ e such cases been before your Lordship? 

Scarcely at all; I only went one circuit in the north of Ireland, that was this 
time 12 months, the summer circuit. It wac; only in two counties that there 
were any appeals at all before myself indh idually, and there W)l!! really in those 
cases no subbtantial difference as to amount. I have a slight recollection of one 
pauper case, in which the rent was something very small, an,l in which the com
pensation was, I think, 10 l. or 12 l.; and I thought that the tenant wac; entitled 
to scarcely any compensation. That wa~ the only case in which I differeli from 
the chairman; and in that particular case, I suggested to the parties, in fact, 
voluntarily, Give the man a couple of pounds to get rid of him, or something of 
the sort. 

1703. In that ease, or in any othel' which may have come uuder youI' notice. 
did the landlord get any costs from the tennnt on account of the extravagance of 
the claim? 

That particular case is the only one of which I have any recollection; and 
in that particular case it was no use givmg costs. You could not get costs 
from a pauper, and it was 1l1~imatcly settleg by arrangement. In another 
case, the pl'eci~e facts of which I do not recollect, of Sir John Stewart, in some 
one of the northern counties, there was some dispute between him anJ one of 
the tenants. [have the pleasure of knowing Sir John Stewdrt, and also a very 
respectable man who is his agent, and when 1 heard the case opened, and ascer
tained the facts, I knew that I could be of more use to the parties by gettin'~ them 
to settle the case, and to allow the tenant to remain on rea<;onable terms. 
Both Sir John Ste\\art and his agent were obliged to me for my interference, 
and therefore it became unnecessary to consider what ultimate decision I would 
have made; but I can only :,aY1 that if a case came before me in which there was 
an unreasonable claim by the tenant, and the landlord had offered a' reasonable 
sum, or w,hat I considered rea~onable, no dOibt I would give the costs to the 
landlord, and I would deduct them from the sum awarded to the tenant. 

1704. Viscount Lifford.] Your Lordship used two expressions, "Might promote 
uniformity," and" as soon ,as the law is settled"; I gatht!r from that, and J 
presume the Committee may gather, that your Lordship is anxious that the law 
should be settled as soon as possible? 

Certainly; it will give less trouble to administer it e\·er after . 

• 1 j05. And the landlords will know what their rights are, aUtI the tenants will 
know what their rig11ts are? 

Certainly. 

1706. And there will be less' litigation? 
I hope so. 

170 7. Does your Lordship ~hink lh31t ~he present tribunal. of 3.3 ch~irmen of 
counties, 'with an appeal to 12 Jud~e;;, IS hkely to promote that UDlforrmty ? 

Most certainly; beca.u'i{, we judges ha\'e such an opinion of each other. that 
when anyone of us deiiberately considers and determine;; a case, it is. ~o be 
supposed that that settles it, and the other judges adhere to those decIsIOns. 

The 
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The ~~airmen always .conform the~selves to t~e d~cision8 of the judge of appeal, The Right H .. 
and If there be a. difficult questIOn of law It will be settled by the ultimate J. H. MouAan. 
tribunal, but I may say that as to that particular point of law which I refused to sSth Juu 1812• 

reserve, I never h€ard any lawyer or anyone suggest the slightest doubt that the 
case is now settled by my decision. Whether it be so or not, or whether it will 
be mooted again, I Cdnnot say for certain; but I was undpr the impres,.ion that 
I settled it and left it there, and I hope never to hear of it again. 

1708. I believe that upon that point, as to the tfi'ect of the Ulster tenant. 
right upon leases, some of the judges have the misfortune to differ from your 
Lordship '/ -

Not to my knowledge, nor do I believe it is so; I never heard anJone 
say so. Snpposing that it was the Cdse he wouldueserve it, [ suppose, for the 
Court of Appedl, and he may 8"y that he is not tJound by my decision, but I 
certainly would not alter it unless I had some reason to doubt the propriety of 
what I have already done; if once it were decided by a Court of Appeal [ would 
consider myself bound. I may say that generally when those Courts of Appeal 
decide cases cOlltrary to my opinion, I think they go wrong, but notwithstanding 
that I follow them and obey them. 

1709. Then you think that an appeal to the Court of Land Cases Reserved is 
the final mode of' producing uniformity of decision? 

Most cf'rtainly, and f do not think that there is a j~dge all the Bench who, 
whatever his private opinion might be, would presume to dIffer from the decision 
of the tinal court. 

1710. Yet I hope you will pardon my ruakin~ this remark. Your Lordship 
in two caees has refused an appeal to the Court of Land Cases Reserved? 
- Because I did not think that the cases deserved it; I have only to give an appeal 
where 1 consider there is a question to be appealed from. Until your Lurdship 
mentioned that you had redson to believe, or had heard that sollie other judge 
had formed a different opinion. I had ne\-er heard it, and I entertain very little 
doubt (that is assuming that we all do right) but that the other judge will change 
his opinion, and "ill agree with mine ultimately. 

1711. Ch~;rman.] Assumin!? the evidence upon which you act to he the 
same? 

Yes; I acted on the evidence or a. dozen men, there not being a particle of 
contradictory evidence; all of them stated that it had existed on those estates, 
and not one of them sugg(.'sted a qUE'stion upon the subject, but if it shall appear 
that this usage or custom has 1I0t prevailed on any particular est.lte, of course 
the cru>e decided by me will not apply to that estate. _.. 

1712. Viscount Lifford.j Your Lordship, I am sme, considers Mr. Isaac Butt 
to be a lawyer of "ery great ability? 

That !S another affair; I do comider him an eminent practising barristel'. But 
my judicialju~gment would not be influenced by his opinion or that of any other 
practising barrister j I ahide- by the decisions of the judges given judicially. 

1713. This is the way in which Mr. Butt express.es himself: "It is, pf'rhaps, 
a mattel' of rq;ret that this duty, that is, the duty of moulding the various 
decisions embodied in the statute into form, is left to a number of co-ordinate 
and \arying tribunals \\ ithout a. full opportunity of ultimate appeal to" anyone 
tribunal by which principles c,f universal ~uidance could be authoritatively laid 
down." Do you agree in that? 

That is wrong in fact, beC4luse there is an appeal ultimately to the Court of 
Land Cases Reserved, and no judge would presume, whatever IJis own opinion 
might be, to differ from the decision of an ultimate court <my more than in our 
own courts. If the House of Lords decide cases, I am bound to consider that the\" 
are right, and of course I abide by them, no matter wha.t I may think of them ... 

1714. But every judge (and a great many judges of ability and courage are 
in the habit. of doing SO) may refuse any appeal to the Court of L.md Cases 
Reserved? 

No judge, I think, would do it in a case in which he entertailled any dOllbt 
as to the propriety of the decision which he made. On the contrary, I 
believe that when I speak for myself I give the opinion of every o~her judge 
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1'hc Right Hon. whom I know, and it'I have any douut at all, I mean any reasonable doubt \l hat
J. H. Mondan. ever as to the propriety of the opinio{l which I form, I give the appeal If asked. ' 

. 28th June 187~· .1715, Bu~ suppos~ng that you had no, doubt, and supposing that it migllt be 
stIll a doub~tul questIOn, and remembering what your Lordship has said just now 
~bout the difficulty o! three men agreeing, I suppose there must be equal difficulty 
10 twelve men agreemg ? 

To be sure there is, ~f they are all together, and I expect we shall have nice 
scenes when we ~ave appeals to. t~elve of us. We shall have pretty scent:s; 
but no matter, ultimately the majority of them will come to Il decision" hich 
will bmd us ~1I. 

1716. Are they more likely to agree when they are tleparate than \V hen they 
are together ? • 

What I said a short time' since about a roan not agreeing with himself arose 
in this way: a juror declined to be sworn, because, he said, that he could not 
agree with anyone else, and then, when pressed with that, he said that he could 
not agree with himself. It was merely that to which I was referring. Not" ith
standing the very strong opinion which I had in that particular case, in \\ hich I 
refused the appelll, if any other judge, on full consideration, reserved the appeal, 
very probably I would stay my hand, and leserve an appeal also; but until I 
hear of some judge entertaining a doubt upon the matter, which I do nut expect 
to hear, I will a~t upon my own opinion. 

1717. Is not the present state of the law such, that the 12 judge~, supposing 
it comes to their courts, may give decisions without aFpeal upon all those 
different doubtful tenant-right points, the area fmm which the tenant-right is to 
be taken, the aJ;nount of tenant-right, how it affects lease1l, and all the other 
different points which are so doubtful; and may they not all give different de('i
sions, or in different ways, or may refuse appeals? 

That, I think, is highly improbable, becduse I think that if a judge heard 
that another judge had decided in a different way upon the premises, he would 
follow the precedent You must recollect that the appeal is only on matters of 
law, it i'l not on matters of fact; I think that if 1 hearJ, for instance, that 
any other of my brother judges had entertained a different opinion from the 
opmion which I had already formed, it would be a reason why I would grant an 
appeal, though contrary to my own opinion as to the necessity of it; tlut when 
the two cases came belore me, in which I refused an appeal, I beJi~\e it "as the 
first time they had come before a judge, and I really have not heard since that 
they have been questioned by anyone exeept a dlssatisfild tenant, and I should 
be very much surprised, because It is a mere abstract legal question; I do not 
pretend or profess to be able to form a better opinion on that than anyone 
else, but stIll I do form so strong an opinion upon "hat appear'! to me to be such 
cleal' grounds that I do not think it probable that after argument it will be ever 
held otherwise. 

17 I 8. ~arque~s of Salisbury.] Am I to understand your Lordship to say that 
the appeal is only on matters of law? 

That is my recollection, though I forget for the moment the \\ ords of the Act. 

1719. The words of the'Act al'e as follows, "The judges to .)Vhom any such 
appeal may be made, may. where they deem it expedient, re~erve any matter or 
question arising upon such an appeal by way of case t'tated for the consideration 
of the Court for Land Cases Reserved at Dpblin "; is it your opinion that thdt 
applies only to matters of law? 

I did not consider it, but my impression is that it must be on a matter of law, 
because if it Was on a mere matter of fact., it must have been the result of the 
evidence, and that is not intended at all; though I differ from the lhairman on 
evidence, that is because new witnesses are examined before me; it is not at all 
intended that witnesses are to be examined before the final Conrt of Appeal, and 
therefore I-cannot well see how the appeal can be on anything except a matter. of 
law, which I think implied in the words case stated. . 

] 720. Then the Committee would understand it to be your Lordship's view of 
the Act, that there is only an appeal upon mere matters of I.lW ? 

That certainly is my impression at the moment. J do not see how the final court 
could decide a qUEstion offact without getting up the witnesses; if the matter be 

a mere 
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a mere matter of fact, it is absolutely necessary to' have the benefit of seeing the The Right Hoa. 
witnesses examined, and knowing what they swear. I. H. MOJlaA.,.. 

1721. Do you think that the right of appeal upon matters of fact in spite of 18th JUDe 1871• 
the plain ,words of the statute would be shut out by the difficulty of producing 
witnesses? 

I have not formed any very decided opinion upon the point; it never came 
before me, I never considered it; and no one ever suggested to me that there 
could be au appeal on matters of fact. 

) 722. Earl of Belmore.] With regard to the case of Austin v. Scott, does 
your Lordship recollect whether the chairman's decision in that case was that 
the tenant-right .did not attach to the bolding at the expiration of a lease; but 
that, because l\'1aJor Scott had offered five years' purchase, in accordance with 
the custom of his estate in the case of tenancies of will or tenancies from vear 
to yp.al', he had therefore shut himself out from the benefit of what he had before 
held? ' 

Your Lordship is under a mistake. The chairman there, notwithstanding 
that Mr. Scott bad offered 25/., thought that on a point of law the tenant-rie:ht 
custom could not prevail against the existence of a lease; and; therefore, though 
Mr. Scott had offered 25/. or a five years' purchase, as you will find stated in 
that printed paper which I have handed in, the chairman dismissed the case
altogether. The matter thea came before me, there being no evid~nce at all before 
the chairmen as to the exietence of the right. I heard the case, and J came to 
the opinion, and I am still of opinion, that it is a mere matter of fact, because 
the Act legalises whatever tenant-right custom existed at the time. Thdt, ia my 
opinion, was not a matter of law, bu!; was a matter of fact; therefore I entered 
into the examination of it. . 

1723. I underqtood your Lordship to say that the chairman had not gone into 
that point at all ? 

He had not gone into that 'point at all. The moment he came to the conclusion 
that, no matter what the custom was, the tenant-light could not exist consistently 
with the lease, he did not go into the matter at all, and he dismissed the case. 
Theil I considered the cas~, and I may say that I did not decide the case as 
against Mr. Scott merely, because he offered a certain sum; but I considered thut 
the offering of the money was a corroboration of the evidence given by the wit
nesses that in fact the custom existed. 

) 7:l4. Lord Somerhill.1 The chairman seems to have decided upon his OWIl 

view of the law, and he did not go into the fact3? 
Certainly. 

1725. You, taking a different view of the law, did go into the facts ? 
Certainly. If his law were right it would be unnecessary to consider the 

facts. I, differing from him on the law, it then became necessary for me to 
ascertain whether the facts gave Toom for the law to operate. 

1626. Earl of Belmore.] Does your Lordship recollect whether the chairmall 
gave his decision at once, or whether he reserved it! 

I dQ not know, I do not think, It is stated; but every matter which appeared 
before me which I considered in the least de~ree material, I stated in the printed 
case which I reserved for the consideration of the Court for Land Cases Reserved. 
That was on the five years' point; but I stated in that case, for the informatilJn 
of Lhe Court, that thE' other point had bee4 raised before me, that the evidence 
had been given. and that I considered it quite clear, and decided it. 

1727. Lord Somer/dll.] Are you aware whether, or nQt, either in the cases 
before the judges or in C8.l!es before chairmen, the contrary view has been taken 
as to the five years' question, so to call it, in this way ~ that although there has 
been a certain custom of no tenant-right, or of a qualified or limited tenant-right 

• on a particuldr estate, the case is not to be governed by that practice, a3 on that 
estate, but rather by the practice on neighbouring estates? 

I ne\'er heard 1:\0, nor do I know it; I can, only state that my own opinion was 
not so, and I stated in the case, which I reserved for the consideration of the Court, 
that such was my opinion; but. notwithstanding its being my own opinion, it 
was a case of such general application that I thought it right to reserve it. 

(136.) C C 1128. I do 
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1728. I do not mean my question to apply particularly to' this case, but are 
not other cases reported 1 

I really know nothing of other cases at all, for there are so many contradictory 
accounts given in different newspapers, that until a case comes judicially before 
myself, I think that the less I know of it the better . 

. 1729. Marquess of Salisbury.] May I ask your Lordship with reference to the 
question of appeals, whether I understood you rightly to say, that you inter
'preted ~hose words "where they deem it expedient" to be confined to cases 
where the judge himself has a doubt as to the rectitude of his own decision ~ 

That is my impression; I rpean a doubt of the propr!ety of his own decision, 
or the probability of others differing from him. 

1730. Do you not think that the object of an appeal is to corred a judge 
when he is wrong 1 

Clearly. 

1 "/31. Do you think that those who are wrong are always the persons wh.o 
have the greatest cons~iousness of, the fact 1 . 

I think they have it as deeply as any other; I think a judge to whom a discre-
'tionary power is given of giving an appeal, would be unworthy to hold the office 
of judge, if he for one moment hesitated to give an appeal, if there was any 
reasonable doubt whatever on the subject; and I do not believe that any instance 
of such a kind hers occurred. 

1732. Do you not think that a judge may be thoroughly wrong. and yet may 
not in the least degree see that he is wrong? . 

I t is very hard to answer an abstract question of that description; bllt I scarcely 
think It possible that he could be thoroughly wrong. and not see that there was 
a question for the consideration of somebody else. 

1733. Do you not think that the power of appea1, generally, is given in order 
to correct any Cdses Qf liability to error on the part of a judge 1 

The dIstinction is taken in the Act itself. An appeal is given from the chair
man or assistant barrister. and the parties have a right to appeal, nolens volens. 
but the rIght of appeal is not given ID the other case; the Legislature have 
drawn the distinction, and I dC? not think that they would have drawn that distinc
tion, unless they entertained an opinion that it was not right in every case to 

.giye an appeal from tbe judge. but that it was left to his own discretion whether 
to grant it or not. 

1734. Do you not think that that discretion was l'ather intended to puint to 
th" importance of the case in haud. than to the state of his own mind? 
, You may take all the ~lements into consideration, but I think he may be 

influenced in his own mind as to granting an appeal by the importance of the 
matter in dispute, or by its general application. For instance, in that case jn 
which I did grant an appeall really would not have granted it at all jf it had 
been an isolated case not likely to arise again, but I granted it merely because I 
considered it a matter of general application, and which it was right and. con
venient should be finally settled. 

173'). Do you not think, at all events, that your interpretation of that word 
"expediency" would deprive a suitor of all remedy in the conceivable Cdse of a 
judge being at the same time in error and obstinate? 

If I am to mppose that a judge is in error and obstinate, and will not do it, 
no doubt it will have the effect of depriving the suitor of an appeal; but I 
think, on the other hand, that if everyone has a right to appeal because he is 
dissatisfied with the decision of the Court, the I esult \\ ill be mischil'vous. The man 
in this case is entitled to appeal from the decision of the chairman without any 
check at all. He does not give security for costs, nor does his auorney make 
any affidavit .that he has grounds of appeal, as in ordinary Civil Bill actions. 
If that were extended to the superior courts, bearing in mind, as I do, that in 
sever,ll of those land ca'Ses it is a local attorney, and not a barrister, who con
.ducts them for the small tenants, I think you would hne to establish a new 
court, and some two or three other judges, to' hear those cases. 

1736. Viscount Lifford.] 'Would your Lordship carry the principle a little 
further and take away the right of appeal, except where the judge doubted as 

to 
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to his own decision in all Ca!es, and entirely take away appeals to the House of n. Righi a.. 
Lords? .J. B. MOII4IIA 

There is no appeal to the Honse of Lords in these cases. _sa Jaae 18710 

1 i37. -Not in this case, but I am talking of ordinary cases of property? 
With respect to that, it is a very difficult question to alter a practice which 

has b~en settled for centuries j and. as a general rule. in the Rouse of Lords, 
no casell are brought there in consequence of the great expense attending it, 
except Cdses in which the parties are adv!sed and belie'fe that they haY'e serious 
grounds o( appeal, and in which the matter in dispute is worth the cost of doing 
it. At the same time, it is not (or me to say wliether the decisions of the House 
of Lords are always satisfactory or not. I find them, and abide by them. 

J 738. But what I meant to ask ~'our Lordship was, whether you think it 
advisable to apply that same principle now laid down, that where the judge has 
no doubt, there should be no appetll, to all ordinary cases other than land cases. 

If I ever Ilave the honour of being in the House of Commons or the House 
of Lords 1 will consider the qUt'stion; but as a judge! I do not form any opinion 
upon that at alL I think that. as a judge, no matter what law the Lords and 
Commons may pass, 1 am bound to admilliste:- it as best I can. That 1 shall 
always endeavour to do to the best of my humble ability i but to enter into 
abstract questions as to what would be right, 1 decline to do, not considering 
that my opinion would be of the least importance on the subject. 

1739. We should mind it very much; we are hearing your Lord:.hip now fl)r' 
the purpose of asking your opinion? 

1 have not considered the subject, and respectfully decline to give an opinion 
upon it. 

I i40. L01'd Steward.] 'With reference to the tribunal of first instance, namely, 
the chairmen, 1 think I gather from the tenor of your Lordship's evidence, that 
unless there be any pi'oved abuSe 0\\ ing to the decisions of chairmen, you thmk 
it would be unad"isable to change the tribunal at present? 

I certainly do. 

1741. It is your Lordship's opinion, that up to the present time the differences 
of opinion manifested by the decisions of the chairmen ha\'e been sufficient to 
cause a change in the present Jaw? 

As to that I know nothing upon the face of the earth about it; 1 make it a 
rule never to read the reports of law cases in newspapers; 1 really do not know 
at this moment to what decisions those chairmen have come. If I take up a 
newspaper to read a little politics I do not go near those decisions at all; 1 really 
and truly know nothing about them. 

1742. If the decisions oCthe chairmen had not been in general cases according 
to law, or generally satisfactory (I do not mean satisfactory to the suitors, but 
satisiactory in point of Idw generdlly), would it not be probable that there would 
have beeD a great number of appeals? 

..The number of appeals of course, and particularly in those cases, depf'nih mure 
up·on the disposition of the suitors, because there i, no check. at all on the appe.d, 
ana there is no doubt that in every Cdse in which the suitor, whether landlor.l or 
tenant, is at all di!>satisfied with the decision of the chr&irman, he has a right to 
appeal, and I believe that until th~ other day he did so at a very trifling risk, 
because the costs were very triiling i there has been a chauge made very 
recently, which has not yet cume into operation. making the costs larger. 

1743-4. I do not know wIlether your Lordship has seen a Paper which has been 
laid before the ComtDittee, which states the number of ca.~es, the total number of 
claims filed. and the total numbar or appeals filed r 

I never saw it. I think that vou. will see from this Paper that the numher of 
claims filed, as compared with the number of appeals from the ch'iirmen to the 
judges, appears to be ridiculously small; I should suppose that there could Dot be 
stronger evidence than that; that the parties had been satisfied with the decision 
of the chairmen. 

1 :"45. Then in tact the tribunal, as Jar as experience enll.bies fllll to judg~. is 
a satisfclctory one? 

(136.) C C 2 I should 
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I should say so, judging merely from your Lordship's statE'ment, which is of 
course accurate; I do not know what is the proportion, they ure not added up, 
but let us say in round numbers that there are 100 claims, and 100 decisions, 
either by one chairman or by several; and if only two, or three, or four of those 
cases are appealed from I should say that would be "ery strong evidenCE! mdeed of 
the decisions being satisfactory. 

1746. 1 think that your Lordsllip will see, if you look at the last column, that 
in the majority of counties the number of appeals is nil? 

It would appear from this Paper, which your Lordship has handed to me, thal 
the greatest number of appeals in any county is 10; there \\ ere 10 in Londonderry, 
three in Douegal, five in Tyrone, and three in another county; that seems to be the 
result; I was not at all aware of that i the judges have sent to them a great number 
of the Papers from the House .of Commons, but we do not get the Pdpers from 
your Lordships' House. . 

1747. I think I understood your Lordship to say that, in your opinion, the 
local knowledge of the chairmen, and their knowledge of the customs and habits 
of the people among whom they'are in t4e habit of going circuit four times a 
year, would primdfacie gIve them greater facility for deciding upon those land 
cases? 

I should say so, because they get a knowledge of ,the witnesses and of their 
veracity, and matters of that description; and thert'fore, unless in very clear 
cases where there is contradictory evidence and swearing (l am not talking of 
land cases, but of ordinary Civil Bill appeals), we do not feel ourselves able to 
differ from thE' decision of the court appealed from on a mere matter of fdct, but 
on a matter of law we feel ourselves at ~l'eater libel'ty, because it depends on a 
matter of judgm~nt, and not on a matter of fdct; and therefore, speaking of 
myself individucllly, 1 scarcely ever am able or disposed to reverse a deci"iQn of 
a chairman on a mere matter of fact. though upon a mere matter of law I think 
myself bound to consider it just as I would a case from a superior court, and 
then if J had the misfortune of differing flom the chairman, I throw him over
board and decide what I think right. 

1;' 48. Marque~s of Salisbury.] Did I understand your Lordship to say that you 
would be ul1\\'llling to reverse the decision of a chairman on a matter of fact? 

Yes; I am not talking at all of land ca!>es, because none such bave come before 
me; but anyone who knowR anything of country cases in Ireland kno\\ s that one 
of tbe mo~t frequent cases which come before a chairman is, the breach of a 
warranty of soundness on the sale of a cow, or of the cow being in calf and to 
calve at a particular time, 01' the number of quarts of milk she will give. Those 
are the cases of the most frequent occurrence before the chairmen, and there are 
always a number of witnesses on each side, and there seems to be an, opinion that 
the greater number ought to carry the decision of the court. The fact is, that 
the chairman comiders those cases 'upon that sort of evidence; he has the good 
fortune of knowing a great many of the people who are brought before him, 
seeing them before him, and knowing their credit and their credibility. If a 
chairman will decide pro or cOll"for or against, the cow, I find that lie IS mDre 
competent to do so tban I am who have dropped down for the first time among 
a parcel of people; and, generally speaking. unless there is some clear ground 
of going on, I should be disposed to adopt the decision of the chllirman. There 
is also, as your Lordehip is aware, a maxim of law which I always abide by, 
that if there is an appeal from one court to another, you should not rever.,e the 
decision appealed from unless you are Eatisfied that it is wrong. If YOIl enter
tain any reasonable doubt of the propriety of the decision which is come to, your 
duty is to affirm what has been done by the court appeaied from; and putting 
those things together, and believing that the chairman is more competent to judge 
of the credibility of the witnesses, 1 for one, on a matter of fact, unless for some 
reason or other it appeared very clear, would not reverse the decision of the 
chairman on a matter of fact. But then on a matter of law, or on ~uch a matter 
of fact, for instance, as what custom prevailed in the no'rth, or anything of that 
description, where there are not a great number of witnesses; but "here they 
are men of respectability. and where more may depend upon the issue than in 
the other cases which I have put, I should ha\-e less hesitation in differing from a 
chairman than in the case of a cow, or any similar thing. 

li49. Would 
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1 ;49. Would not your Lordship think that there mi~ht be some dan O'er in 
giving an absolute power tl) chairmen upon matters of fact, be<;ause the c:se is 
con<:eiva~le, though I hope it is not frequent, where the chairman might be a 
partIzan!' 

The ltight Hon. 
J. H. Mowa1I. 

In matters of felct there cannot be a final jurisdiction given to chairmen, be
cause in those cases there may be new evidence before the judgE'. It is not like 
appeals to the House of Lon13, and cases of that description, where you get the 
written evidence which has been given before the Court below. The parties are 
entitled to go into new evidence. In fact it is a re-h~arilJg of the cause, and 
there may be and fl'equently is a good deal of evidence before the judO'e which 
was not before the chairman. co 

1750. Do you also think that although the chairman has b~tter opportunitie:; of 
discovering the truth, he might not be the pE'rson best qualifiE'd to do so? 

It is possible that that may be so from the frame of a man's mind. 

1751. Earl of KimherleJJ.] Comparing an appeal to a going judge of assize 
on these land cases, with an appeal to the Court of Land Cases Reserved, would 
it not be very difficult if the appeal was direct. to the Court of Land Cases Re
served, without much expellse to go into the matter satisfactorily? 

You could not do it at all unless you g,n'e the people travelling charges from 
the country to Dublin, or adjourn the sittings of the Land Court trom Dublin to 
the provinces, and let the judges go circuits. 

1752. So that your Lordship would be of opinion, that as regards matters of 
fact, as distinguished from question of law, no more convenient mode of appeal 
could be devised than that to the going judge of assize? 

It is very hard to say that nothing Il!ore convenient could be devised. I have 
not really considered what might be devised, but 1 would rather form an opmion 
as between it and any particular pl'Oposed plan. 

1753. Marquess of Salisbury.] As a goingjudge of assize your Lordship rathel 
shrinks from the appeal upon matters of fact? 

I would rather nol have anything to do with the C,lse of appeal one way or tlte 
other, so far as I am individually concerned, but my notion on those land cases, 
-as to matters of fact, is, that when they come to be considered there is really 
very little dispute as to matters of' fact. I have not found a single case in which 
matters of fact were disputed. 

17.')4. Is not the nature of a custom a matter of felct which is often dis
puted? 

Not that I am aware of. In the tl\O or three cases that arose before me th'!re 
was no difference at aU as to what the usage or custom was. 

1755. Was everybody agreed as to what the custom was? 
Everybody was agreed as to what the custom was; and the question was 

the applicability of the law to that pal'ticular custom. In one particular case 
that 1 sent back to the chairman, no evidence was given at all before me as to 
whether the tenant-right applied to a given state of facts, and the case went 011 
in the chairman's court on another point. Then I sent that case back to the 
chairllIan to receh'e eTidence on tlte point on which evidence had not been given. 
There" ere two points involved in the case; I decided one ofthem according to law. 
The other, 1 said, depended upon a felct, and I sent the ca3e back for the consi
.deration of the chairman to IiEcertain the matter of fact. 

; 756. Earl of Kimherley.] At all eventq, I understand your Lordship to be of 
opinion that it would be very inconvenient that those questions of fact should be 
reserved for the Court of Land Cases Reserved? 

It would be utterly impossible on a matter of fact to be bringing people up 
from aU parts of the country to Dublin. The only thing that would be Jlrac
tieaule would be to send tbese judges of land caSes, who are to heal' these appeals, 
through the country to hear them. 

1757. Viscount Lilford.] Supposing that no fresh evidence was admitted on 
the appeal, but that the old evidence were taken in shorthand and sent up. would 
not that obviate the difficulty? 

You may as well take away appeals altogether if that be so. 
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1758. Why SO? 

For this reason: from the nature of the way in which business is done in 
the country, they are not prepared with their evidence; they do not know the 
necessity of it; they have not the assistance of counsel to advise them, and it is 
only on the discussion of the case before the chairman tbat the materiality of the 
evidence or of anything connected with it appears. 

1759. Does not the evidence come out before the chairman of the quarter 
sessions? 

Sometimes it does; for instance, there was one case which invoh-ed a curious 
question, and n.o evidence was given at all. I sent it back to the chairmau. 
The case, according to my recollection, arose in this way: the immediate 
t~nant of the head landlord held a con5iderable farm at a rent of somA 40l. or 
501. a year. Holding it at 40l. or 501. a year, this middle man (or middle 
woman, as she was on this occasion, I think) sub·let it to several tenant's from 
year to year, at rents that l~ft her a profit of some huudred pounds a year out of 
it. The lease expired, and then the question arose, whether the tenant-right 
applied to the immediate tenant not in possession of any part of the rremi~~s_ 
When the case came before me, and that question arose, 1 found that no evidence 
had been gone into on the subject before the chairman. He decided the case 
on another ground, which [ground, my recollection liR, I did not consider ten
able. But this question aris~ng, and I having no evidence whether the custom 
applied to it, 1 sent the case back to the chairman. I do llot think anyone 
raised. the point, but I said Iliad no evidence that the custom applied to a 
case of that description, and not having any eVidence, and the parties being 
taken unaware,> and unprepared, and from perhaps the same reason, not being 
prepared to go into the case before the chairman, I thought the way to do juslicp 

between them was, to send the case back to the chairman, to ascertain, as a 
matter of fact, whether the custom applied to that particular ca.se. I did not go 
the same circuit the next assizes, and I have no means of I,nowing, nor do I 
know hvw the chairman found, but I made a ruling that he was to decide 
according as he found that fact one way or the other. 

1760. Earl of Belmore.] But if the appeal, instead of being to the going judge 
of assize. were to some other court, either the Court of Land Cases Reserved. 
or some new court, could not that court ill the same way remit the case back again 
for fresh evidence? 

To be sure they could; but I gave that answer which I gave in answer to a 
question .of my Lord Lifford's, as TO whether the parties could not be, bound by 
the evidence given below, so as not to bring them up at all. 

1761. But, speaking of the gener!ll question of expense, it wo.uld make no 
difference to the expense whether your Lordship sent them back, or whether 
some other judge in Dublin sent them back? 

Certainly not. If the judges who hear the appeals will sit in the country 
where the cases haw been decided, the judges would be delighted if that was 
done, for it is a sort of business they do not like at all. 

1762. Lord Charlemont.] In the beginning of your statement, your Lordship 
.said several times that there was" very little law in it." 1 will not refer to that 
now; but, with regard to the tenant.rIght custom of Ulster, you referred to the 
'Act, and said that that custom or usage, though pr~vious to the Act it h~d not 
been law, is now law. That being the ca.se, is the finding out what I'> the 
custom of' the estate or of the district, whatever it may be a matter of fact or a 
matter 6f law? 

Clearly a matter of fact as to what the usage was, and that being ascertained 
thea, this Act makes the usage law. 

1763. Then, in the case of Austin v. Scott, where the chairman, I think, 
refused to lldmit the usage of tenant-right as applying to that estate, and Jleard 
no evidence about it whatever. when the case came before you, you heard the 
evidence, and disco\"eled that there was a usage of five years admitted by Mr. 
Scott himself? 

Certa.inly. 
1764. That usage of five years, as admitted by Mr. Scott (and I suppose borne 

out by evidence), you treated as law in this special case r -
No; that was the case that I reserved for the consideration of the Court. 

. '1765. And 
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1765. And that never went before the Court? 
It never went before the Court. One of the parties died, so that there was an 

imp08sibility of hearing the appeal. and what became of the case I do not know; 
but the case was never ultimately decided for that reason. 

1766. Chairman.] Your Lordship found this: II At the close of the evidence 
before me there was, in reality, no di"pute as to the facts;" and then the question 
was an alternative question with reference to the amount to be paid; and the 
way in which it was reserved ,was this: "If the tenant is entitled to the larger 
sum, the decree shou Id be for 150 I.; but if, to the. smaller sum,.it should be 
for 621. 108.; and you left it to the Court to d~termine which of those two sums 
should be give~ ? _ -

Exactly; a~d that would be dependent, not upon the facts, but upon the law 
applICable to the st:1te of facts. found by me to exist. 

1767. Lord Silcllester.] May I ask if, in your Lordship's experience, when on 
circuit, it has occurred to you to receive, on the Bench, a formal addre!>i from 

. the grand jury, in which they say, "The grand jury assembled desire on this 
occasion to express their confidence in the able and impartial manner in which 
)OU administer the law." 

Such a thing never occurred to me; but, as you mention it, something the 
reverse of it did. 1 once had that misfortune. On going a Northern circuit 
thf're was great diloturbance ib. the county, and I thought it advisable to make 
some observations, which I thought would be well received. and would tend 
to promote harmony and concord in the county, and I expressed my 
opinion unfavourably to the display of party colours or anything of the 
sort. At the termination of the as!)izes, the grand jury of the county (1 think 
it was Fermanagh) said, as I understood, that they had some fiscal business to 
dispose of, and begged that I, mstead of putting an end to the assizes, would 
allow them half-an-hour for the determi,nation of some point that they were dis
cussing. I, iu my simplicity, believed it was some fiscal business they were 
disp08in~ of; 1 adjourned, an9 walked about, instead of taking a pleasant drive 
or a sail on the lake, and then, on my return, to my great astonishment, the 
foreman began to. read out something about the co great dissatisfaction of the 
grand jury" at my talking' upon such a subject. The moment I was aware of 
what they were dOlDg, 1 need not tell you that I did not listen to any more, Lut 
at once discharged the grand jury, and directed the shenff immediately to clear 
the court. Accordingly they were all sent about their business; and then they 
thought they had their revenge by publishing what they intended saying in a 
newspaper the next day. That i!1 the only analogous case to the one your Lord
ship puts. 

1768. You hAd no occasion to give such an answer as this from the bench: 
CI Gentlemen of the grand jury, 1 beg to return my acknowledgments for the 
very flattering terms in which you have referred to niy humble efiorts to carry 

, out the provisions of ,the law·'? , 
On the contrary, I told them they had no right to do what they were doing, 

and I told them to be off about their business. 

1769. I understand that ill your opinion such im address, calling for the 
delivt'ry by the judge of such a formal answer, would not be a decorous pro-

• ceeding? 
Your Lordship is more competent to form. an opinion upon that than I am. I 

confine myself to my own duties and my own experience. 

1770. Lord .lferedyth.] Assize business is generally very hurri'ed; do you 
think that. generally speaking, there will be time for the judge of assize to hear 
t.h~se • cases ~ 

With respect to that, we have made a rule to this dfect, that we require the 
clerks of the peact: to send us a list of all the cases before we settle the time for 
the assizes, and it is no doubt our duty, and we always, as fdf as possihle, try to 
anticipate and allow time for them, and also if' a case ari~es, and if upon the 
argument of it we entertain any lIttle doubt as to what we ought to do, we reserve 
our decision to the end 'Of the assizes, or to the uext town. or anywhere, and 
then give it; but my own experience is that I generally allow too much ti~e ~ather 
thaa too little. 

(136) C C 4 1171• Earl 

The R.4!ht Hon •. 
J. H. M 0fI(Jhrpa. 

!18th June 1871. 



The Hight Hon. 
J. H;-Mollalian. 

208 MINUTES OF EVIDENCE TAKEN BEFORE SELECT CO&IMITTEE 

1771. Earl of Bandon.l Does not your Lordship think that inconvenience 
Hrises from the .constant change of chairmen 1-1 really do not know; I am not 
competent to form all opinion upon that point; your Lordships are perhaps more 
competent to do so than I am. ' 

1772. Does your Lordship think that i~ there were fewer chairmen paid more 
hig-hly and not allowed to practise, it would be an advantage? , 
. Tha~ is ,really a v,ery difficult question,. and one requiring a great deal of con
s~deratIon. Sup:posmg a man gets an aS~lstant barristership at an early period of 
bfe, and that he IS not allowed to practIse, and that he confines himself for a 
number of years, as he necessarily will, to the mere practice of his own court a 
Civil Bill Court, where he has not the assistance of counsel, as generally 'in 
I ileland counsel do not attend the Civil Bill or Quarter Sessions Courts he forO'ets , 0 

the law that he knew when he weht there, and he ilecomes not very efficient after 
some years. . • 

1773. In reference to a question that has been put before, as to the fewness of 
appeals, do you not think that the expense of the appeals to the judge of assize 
deters the litigants in many cases? 

Certainly not in the Land Cases Reserved, because they are of great impor
tance to the parties; and if there is ground of appeal, they do it at very little 
risk. Up to the present time the costs recovered are very small; there is no 
check on the appeal. In ordinary cases, there must be an affidavit of the attorney 
that there is ground of appeal; but in these cases there is no affidavit required at 
all. Any man who feels himself aggrieved by the decision of the barrister has 
a right to appeal, and I must say, though pernaps I am going a little too far. 
that my own individual impression is, that unless a: change has very recently 
come over them, the people of the country, both the landlords and tenants, do 
not entertain any suspicion at all or any unfavourable opinion of the judges 
going circuit, and I thiItk the general opinion is that they decide according to 
the best of their judgment and ability. Of course I need not say that there may 
be differences of opinion among judges, as often tqere are, but my meaning is 
that the judges of assize are, to say the least of it, a satisfactory tribunal. 

1774. I was not' speaking of the tribunal being satisfactory; but I constantly 
reside in Cork"; supposing there was an appeal in a suit between a landlord and 
tenant in Bantry, it would entail an enormous expense to bring it to the city of 
Cork to be tried? 

That would be so, no doubt. Several years ago, I m)self was instrumental in 
making a change in Cork" hich has lessened the length of the assizes very con

'sidel'ably. We try the county business first, and dispose of it before we go into 
the city business, and that we have power to do ourselves. 

The ,Witness is directed to withdraw. 

THE RIGHT HONOURABLE JAMES ANTHONY LAWSON, one of the Judges 
of Her Majesty's Court of Common Pleas in Ireland, is called in; and 
Examined, as follows: 

The Right Hon. 17i5. Chairman.] You have already heard that the object of ~his Committee 
J. A. La'fl)sOIl. is to ascertain the opinions of people of great judgment and inte~hgence as to the 

working ofthis'Land Act, and that one main object is to ascertam ~~ether there 
could be any better syiltem of administration than that already eXlstmg. Have 
you considered whether the primary court, the chairman, is a suitable court for 
the purpose of the ailministration of this .Act ? 

In my opinion, it is a very suitable court, and I cannot imagine any other 
court so suitable; of course, the experience of the working of the Act has been 
very short; since it commenced I have hearJ. I think. only four appeals alto
gether. The first appeal which I heard was from the chairman of 'Vexfurd; it was 
an appeal by a landlord against whom he made a decree, and when the case was 
being heard before me, the evidence was becoming so unfavourable !o the land
lord that his counsel very prudently "ithdrew from it, ot~erwise~ I thmk I s.hould 
have been disposed to increase the amount of compensatIOn whICh the chaIrman 
had given; that w~s -the first case that I heard; of course, ther~ was an affirm
ance of the chairman's decree. Then I heard three cases, I thlDk, at the last 

Lifl'ord 
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Lifford assizes, which were appeals from Mr. Gibson, the chairman of Donegal 
amI I affirmed all his decrees; in one of them. I think, I gave a small additional 
sum by consent; there was a mistake of sotne 5 I. or 6 I. ; that is my expe
rience as a judge of those matters. Looking at the small number of appeals 
as ~omprlred with the number of cases, and looking at the result o( those appeals; 
whIch as far as I know generally has been to affirm the decisions of the chaIrmen 
I think that the tribunal is a most sdtisfactory one. ' 

1 ;76. It is for other purposes under the antecedent Acts, a very satisfa.tory 
and popular triLunal in Ireland among all classes, is it not 1 

Yes, very satisfactory; and I think that the chairmen as a body are a very high 
class of men; indeed, many of them are men who would adorn the bench of the 
superior courts of any country, and they are all of them perfectly competent to 
decide these cases; 1 think, also, that there is a great advant~ge in resorting to 
a well-known and well-established tribunal, instead of creating a new one. The 
chairmen associate with the magistrates of the county, and they krlow all the 
people there, and know the character of the \\itnesses, and of the locality; and 
their deCisions upon questions of this kind are fdr more satisfactory than the 
decisions of any itinerating tribunal such as tide: been suggested could possibly 
be; I would also observe that, of course, when any new Act is passed, there must be 
at first necessarily some variety of decisions upon it, and time must be given to 
allo11 the law to furlll itself into a kind of code by means of decisions settlmg 
questions of principle. I have heard a great deal said about the diversity of 
opillions given by ch<lirmen; but as far as I can learn, th~y are o,oly just what 
must necessarily arise iu the working of a new Act, but I am quite certain that 
they will disappear, dnd that the principles on which the construction of this Act 
is to be govel'Ded must \ ery soon be settled. . 

1777. Do you think that the two appellate tribunals are such as should be 
continued jor the purpose of settling differences between the chail'men if there 
be any? I 

I must say, that I think that the appellate tribunals are not in all tespects 
satisfactory; in the first place, I think that it would be a great advantage to give 
chairJnen a power of directly stating a case involving a question of law for the 
Court of Land Cases Reserved, pas~ing over the judge of assize for that purpose 
alto.!!ether; that "ould certainly lead to m,my legal questions being promptly and 
immediately decided, and I think that wOllld be a very proper power to give to the 
chairmen, it being Similar to th~ power which the cOllnty court judges and magis
trates have of stating a case for the opinion of the superior courts, but I confine 
that to a question of law; when the appeal illvolves mixed questions of law and 
fact, I think the appeal to the judge of assize is a very good appeal, and I can
not imagine anything better • . 

1 n8. Lord Somerhill.l Would you give that appeal as a right? 
I would give that appeal as a right as it is at present. I am in favour of 

not restricting appeals at all, and I would give that- as an absolute right as it is at 
present. 

1779. I understood you to say, that you would give an appeal upoo a point of 
law direct from the chairman to the Court of Land Cases Reserved? 

I wuuld give an appeal on a POlOt of law direct from the chairman to the 
Court or Land Cases Reserved. 

1780. Would you in those cases leave power to the chairman to decide 
whether tqere should be such.ao appeal? 

It is for the judge himself wLen he sees a queition of law arising to re?erve it. 
1 would give no right of appeal to the litigant, except to the judge of assize. 

1781. Chairman.] At this moment, I think that the chairman has a right to 
reserve a question, if he pleases, for the superior court '? 

I would give him a similar power to reserve a question for the Court of Land 
Cases ReserVld at his discretion, leaving the SUItor, as at present, the absolutl! 
right of appeal to the judge of assize. 

1782. Marques:, of S~lishury.] Would you g~ve him a further right of appeal 
to the COUt t of Land Caies Reserved? 

(136.) DD I would 

The Right HoD. 
J. A. LaWlOll. 

!18th JWle 187i. 
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Th6Right Hon. I would. I would give an absolute ri~ht of appeal from the judcre of assize 
J • .A. Lawson. to the Court of Land Cases Reselved upon the suit or lodging any an~unt which 

~8th June-18,2. was decreed against him, and lorlging a sum .JS a security for the costs of the 
appeal. When there have been two dechions against a man, I would put that 
check upon it that he should not harass his opponent b: going any further, 
unless he was prepared to deposit in court the sum decreed again,t him, and 
also to deposit an amO\lnt as security fur costs. On his doin!! that, I would ..,ive 
him a right to appeal absolutely to the Court for Land C,lses Reserved, \e
cause, I think, that it is a very disagreeable di'icretion to '-est in ,I judn-e whether 
he will allow an appeal or not. I dislike it; and I thbk what I suggest woul!l 
be much better even at the risk of, perhaps, encour<lrrinn- liti'T,ltion· but I would 

• 0 ~ ~ , 

not allow a man to appe..sl from the Judge of assize to the Court of Lllld Cases 
\ Reserved, unless he paid the llmount decreed agdinst him intq court, and depo
sited a sufficient amount as security for costs. 

1783- Do you interpret the di~cretion which is p!ace I upon you by the Act 
in the same way as Lord Chief J~stice Monahan did, ,iz., that you ou:.;llt only 
to grant an ap)Jeal II here you are In doubt? ' 

I thillk that you ougbt not to grant an al peal unle~s you see that there is a 
fair question for the Court of Appeal. 

1 i 84· Then if you are quite certain of your 0 wn decision, you ought Del er to 
allow an appeal, supposing the discretion to be \ested in you r 

It I thought it a doubtful point} or I would sayan arguable point, I would 
-exercise my discretion, and give an appeal. 

178.5. You would give an appeal unless you thought an appeal clearly absurd? 
I would. 

1786. Chairman.] Unless you thought the appeal frivolous and vexatious, as 
is said in regard to other matters? 

Very nearly so. If I thought that it was a fairly arguable point, I would gi,-c 
the appeal. I think that the present plOvislOIl in this Act of Parliament for 
calling in a second judge of assize to listen to questIOns uf law is wrong, and in 
substitution for that which is now of no practical benefit or use to anyone, I would 
propose to give an absolute right of appeal froIU the single judge to the Court of 
Land Cases Reserved upon the terms of" tbe appellant's lodging the amount decreed 
agaimt him. Then you relieve the judge from all Iho~e qllestions as to whether 
he ought or ought not to allow an appeal, and then it would be hiS duty where 
there is 'an appeal, just as now on a new trial motion, to send in ltis notes of 
tllC evidence, and let th~ parties argue the case upon them. I would not allow 
any evidence whatever before the Court of Land Cases Reserwd. 

1i87. It was suggested by one of the learned judges who was examined here 
before, "itb referenc'e to the security for costs, that that might in some indh'ldual 
cases press hardly on the suitors; do you concur in that view? 

I think that \\ hen a man has been defeated twice the chances are that he is 
wrong, and therefore that it i~ no hardship to compel him to puL his opponent in 
a safe position if he chooses to litigate. 

1 j 88. Viscount Lifford.] Would not what you propose stop litigation very 
l'apidly, by rapidly establishing precedents which would be binding? 

- I think it would. I was here when Lord Chief Justice Monahan gave his 
evidence, and I think that th'at point whether the tenant.right usage applies to 
leasehold cases, is a POlIlt which ought to be considered and decided by the Court 
of Land Cases Reserved. For instance, if the cha.irman had had the power, as I 
now suggest that he should have, to reserve a point of that kind, the Chairman of 
Londonderry, in that case to which my Lord Chief Justice referred, would probably 
have reserved that for the Cuurt of Law Cases Reserved, and then there would 
ha'-e been an authoritative de~il>ion upon the point; that is to say, he would bave 
stated what the facts hefore him were, and have let the Court decide whether 
in point of law that usage was a binding one or not. 

I j89. Marques!! of Salisbury.] Then there is the question whether a uSdge 
!s to be determined upon the custom of a district or upon the custom of an 
estate? 

That is also a very important question which ought to be decided by the Co)u~ 
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of Land CdS~S Reserved, arid that is ~he question pending in Austin v. Scott The Right HOD. 
whether the usage of the district or the usage of the estate ougbt to prevail. ' J. A.lA1f!I01I. 

1790. Viscount Lifford.] It is a fact, is it not, that even the judges are not !8th Jed t87'_ 
quite agreed as to tile question of whether the tenant.right applie,; to leases? 

1 have furmed no opinion wi!atel"er upon it, and I shall not form any opinion 
until I have heard it argued; but what occurred before me was this: there was 
one of the appeals flom the CI.airman of Donegal which raised that point 
before me; it \IdS a case where a Mr. Mansfield was the respondent. The chair
man held dismissed the claim; I heard the evidence, and tlte evidence did not at 
all satisfy. me, nor bad, it satisfied tbe chairman, that there was l1ny such usage in 
that district, and therefore I, of course, affirmed the chairman's decision. But 
in that case of Mr. Mansfield, who was the landlord, evidence was gone into as 
to "hether in Donegal that usage did exist of tenant-right upon the expiration of 
a lease. I remember that Sir James Stewart's agent and two or three othe" 
agell ts were t!xamined, and the result of the evidence was, in my mind, that there. 
was no such USrlge to be found ill that. district. The chairman had been of the 
same opinion, and I affirmed the decision and dismissed the claim; lIut I stated 
in giving my judgment (which, of course, was extra-judicial) that if the evidence 
harl heen the other way, namely, that there was such a usage, it was a 
case which I should have been disposed to reserve for the Court of Land Cases 
Reserved. 1 formed. no opinion ·upon it; I see that there could be a great 
deal said upon both sides, and it is a question which I should like to hear argued. 
It involve!! 1.1 large amount of property, and I think that it is a very important 
que~tion, and ODe which it is vuy proper to have discussed. 

1791. Ckairman.] You were speaking of an individual case; -a case has bee!l 
mentioned in which, I think, you refused to reserve a question; would you desire 
to say anything to the Committee about that case? 

It is the fashiolT now to call judgf's to account for everything they do or say, 
and although 1 think it iii an objectlon~ble practice, I am very wiIling to explain 
the case to this Committee. 

J i92. I do not wish you to account to t~is Committee, but merely to state a 
case to the Committee in any way \\ hich you please? 

1 have my notes of the case, and I shall be very bappy to give them Lo the 
Committee if they wish it. I can ollly say in that case, in my judgment no point 
arose that I should have reserved for the court above; If then: had been, I would 
have done it, The evidence was all one way j there \Vas no question ot law. 

1 i93. ViSC,lUot Lifford.] In tllat Cdse Lord Leitrim refused to bring fonvard 
any evidence except his own? 

And his own evidence allJounted to this, that he suppo~ed, by some process goiflg 
on in his own mind, he could destroy a custom which had e~isted on his estate. 

1 ;94. Marquess of Salisbury.] He did not attempt to raise a question of 
law? 

He did not; anll if he had done, and there was an arguable question, I should 
have been very happy to have reserved it. 

1795. Viscount Lifford.] Everybody that knows anything about the matter 
knows that your decision was perfectly right, but yet it is a serious thing 
when an estate that might ba\e been ellta,)led is saddled with 41 years' 
purLhuse? 

I have only to administer the law as I find it; it has been saill that the chair
man al'ld I gave a very extravagant amount of money in that case; tbe fdct 
was this: this was 30 acres of land that this man and his family had recldimed 
from a wild mountain, I suppose, worth nothing when he got it; the description 
given.by the bailiff was that he was sitting in the middle of the wastt! and he rc
claimf>d 30 aere~; he held that land at a rent of 61. a ye,lr; the valuators proved 
that it was now worth' 191. 17 s. 6 d., and althou!,!h the chairman gave 240 I., 
which is 40 yeclrs' purchase on the low rent of 6 l., yet the property itself was 
worth 19/. 17 s. 6 d. a yedr, and two men were produced befl)re me who swore 
that they would give the man 280 I. for his tenant-right in the farm; of course I 
had no material for reducing the amount below what the chairman had put it; and 
when Lord Leitrim pays his 250 I., he gets a farm which he can dispose of, dis
charged of any claims of tenant right, at the rent of 20 I. a year. 

(136.) D D ~ 1706. According -
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The Right HOD. ' \l 796• According to the' Government valuators it was worth 20 l. a year 1 
J. A. Lawson. No, they wele sworn valuators, all produced on the side of the tenant. 

!18th Jun.e 18711• 1797. Marquess of Salisbury.] Your decision in thl1t case would not have the 
effect of laying down any pl'inciple of law that would guide any other case, 
because you merely decided upon the question of fact, and the 'law was I1ndis
puted? 

Quite so. Before I leave that, having expressed my opinion as to the chairman 
and the single judge of assize, I come now to the Court for Laud C~ses Reserved: 
I do not think the imagination of man could suggest a worst' tribunal than that; 
any tribunal consisting of 16 judges must be bad; it is impossible to have a case 
properly argued or deCided before such a tribunal. 

1798. Is it contemplated that 16 judges should assemble to hear every Cdse i 
\ they have a quorum 1 

The only time we sat, I think we had 12 or'l3 judges; it is quite impossible to 
have 'a case heard properly before 13 judges. 

1799. Chairman.] ~ You have only sat once? 
Only once; ,1 think no appellate tribunal ought to consist of more than three 

. judges ; there is no responsibility if there is a number of judges; I would therefore 
suggest that the appeal should be given to the Chancery Appeal Court, fortified by 
a~ common law judge sitting with the Lord Chancellor and .the Lord Justicf\ of 
Appeal appointed in rotation. 

1800. Lord Digby.] In that case of Lord Leitril}l's, in which you meution that 
the ground was let for 6 Z., and it was proved to you that it wa~ worth 19 l., was any 
e-yidence brought before you of the length of time that the tenant had hJd it, 80 as 
to recoup him for the improvements that he had made 1 • 

I think he proved to me that he paid 180 l. for the tenant-light of a part of his 
farm, about 16.years before. 

J 801. That was supposed to hI' the value at th;lt time? 
Yes; he paid a person going out 180 l. for the tenant-right of a portion of 

the farm, and he paid it, as he swore to me, with the approval of the agent of the 
property at that time. 

1802. When would be the time you would suppose the landlord might raise 
his rent? 

I am no judge of that at all; I do not know anything about it. 

1803. There was no evidence brought before yeu? 
No evidence at all. 

1804. Lord pharlcmont.] In that case of Lord Leitrim's which has just been 
mentioned, the evidence 'Was entirely on the part of the tenant? 

Entirely. ' 

18°5. L'Ord Leitrim confined his opposition to a simple denial of ever having 
admitted tenant-right himself? ' 

Quite so . 

• 1806. He never brought any eviOence at all against the claimant's case? 
He never brought any evidence; he did not produce his agent to contradict tIle 

statement of the man having paid 180 l. with hIS approval. 

1,807. Cha~irman.] You decided according to the evidence before you? 
I decided according to the evidence. 

J 808. Lord Steward.] The man brought the evidence of Lord Leitrim's agent; 
the tenant-right had been admitted in the neighbouring farm? 

There was no controversy about that; there was ample evidence that, on that 
and every other estate in the district, tenant-right had aiways prevailed. . 

18o~. And it was admitted by Lord Leitrim's own»gent ? 
The agent was not produced. 

1810. Marquess of Salisbury.] It was his own statement, that' tenant-right 
existed? 

The man said he paid 1801. for the tenant-right, with the approval of the land
lord's 
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lord's agent at the timt'; tbat was two years before Lord Leitl im came into posses
£.ion; I said, .he only question I have to decide is, is this holding subject to the 
Ulster tenant-right custom;: It "as proved that the man, with the approval of the 
landlord at the time, paid 180 l. under the tenant-l'ight custom; how cuuld I hold 
it was not subject to it? 

• 
1811. It was not suggested thnt any prescription Ldrred it? 
No, it \\ as not. 

1 R 12. Lord Somerhill.] Forty-one years' purchase means 41 years' purchase 
of the rent that the land was supposed capable of bedring before it was improved 
by its tenant 1 

Quit(;l so. It wa~ not 41 years' purcha .. e of the letting \alue of the land. 

18 13. Was the amount Iliven, ultimaiely computed as so many years' pur
chase of t'le present rent, or was it merely given in globo as compensati()n for 
disturbance and for impiovement? 

It was given merely as the market value of lfhat thtl man's tenant-riO'ht was 
cOJ,l3idered to be "ol,th. 0 

1814. For disturbance? 
For dh.turbanf'!e. Yes; that is. that had he been allowed to sell his tenant-

right he would have got 240l. fQr it. 

1815. Chairman.] When did he pay the 1801.? 
I think it \\as 16 years ago. 

1816. Lord Lurgan.] You do not happen to know for what portion of the 
ground he paid 1801. ? 

Yes; it was for about two-thirds of the holding \\ hlch he then had. There 
was a consolidation, and he bought out another man. 

1817. Lord Charlemont.] You mentioned that the right of appeaIto the judge 
of assize, and a right of appe"l in the c,lse of t/;le plaintIff to the Court of Land 
Cases Reservtd, is, in your opinion, lessening the number of cases to be tried? 

I dP not say le!>sening the number of cases to be tried. It would probably 
increase the number of appeals, not lessen them. 

1818. But the number of cases that come before the courts altogether; there 
would be less litigation; cannot you conceive cases where. in the case of !1 large 
estate, a landlord having no. direct interest in the ca~e himself, and having no 
wish to disturt, the tenaut, might wish to produce a case and take it. to the ulti
mate court of appeal, for the mere sake of h~ving a precedent to guide himself 
and his tenants; he might take the very case you mentioDld yourself, of the 
tenant-right surviving at the expiration of a lease; would not it be of immense 
import&nce. to the estate, to the landlord, and to the tenants of that estate, to 
have such a question decided '/ 

But no case can Le decided until it arises. No court can decide an abj;tract 
proposition of law; it mlJst arise in the progress of a case. 

181g. I put aU this upon your own proposition that appeals are alwaYH to be 
given; that there should Le a right of appeal, as at. present, from the assistant 
barrister to, the going .i IId~e of assize, and also from the a!sistant barrister on the 
point of law direct to the Court of Land Ca~es Reserved ~ 

Yes. 

1820. Chairman.] It has been suggesrea, as you have heard, that the Landed 
Estates Cuurt, with the addition of a judgE', should do the whole work under 
this statute; is it your opinion tllat that would be a good substitution for the 
existing court? . 

I am sure that would he quite imprdcticable. In the first placE', the Landed 
Estate3 judges understand about titles and conveyancing, but they ar~ not accus
tomed to investi~ations of this kind at all, and the proposal of their going about 
the country with another judge t(l hear these cases would be very unsatis
fdctory. 

1821. That answer would applyaho to the institution of a new tribunal of 
two judges of equal rank with the superior judges? , 

It would. It is Ii great advantage with respect to the chairmen, that they are 
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a body of judge!l, they meet togethel' to settle their rnles, amI to settle points of 
practice, and so on. Their d~l.isions are controlkd by the judge of assiz" and 
whel'e there is such a body of Judges, there never call be for any time any O're.lt 
diversity of practice or of oplllion amongst th~tn, either upon 1.IW or practlc~; it 
must in a short time come to be a s':t1led matter: But of course if vou have 
another ttihunal, I cam:ot answer for what \\ill happ:n. Another sU<rn-e:.tion 
was made, that three chairmen shuuld sit together fOI' the decision of C~~l·b. I 

,ilgree \\ith my Chief Justice upou that. I certainly think that to put three men 
to hear it Ilould be very abSUl d; I do not applove of that at all. 

1822. Lord Silchester.] ~lay I ask you the same (luestion that I put to tlte 
Lord Chief Justice, namely, whether in your experienco cOllll'limentlry au
\dresses as to your conduct on the beul.!h have been presented to you by the 
grand juries; . 

Not to me; my experience has been too short; but as a m,lttcr of history, 
I can tell you that such addresses have been very common in Ireland to juugcs 
of assize. I remember several judges who received addl'esses of that. killd from 
grand juries all over the country. 

1823. Vi:,count LiiJord. J Were these aged men who Iud gone through long 
service as judge!! ? 

Ver), aged, indeed. 

1824. Not to a judge within a couple of years of biR appointment? 
No. 

1825. Lord Grevdle.] You have ha·j no ~ast'S before you in which the rights 
of turbary or shooting were imolved? 

No, never. -

1826. Lord Some1·hill.] I apprehend really the litigation that ha~ gone on 
hitherto under thIS Act has chIefly been in the province of Ulster? 

Yes, chiefly. 

- 1827. There is considerable difference upon this point and the<;c customs in 
that IJl'ovince from the relit of Ireland? 

Y,es. 

1828. And, therefore, what may be considered good experience on which to 
found an opinion as regard!' the province ot lJlster, can hardly be said to apply, 
certainly not so strongly, to the other provinces, especJalIy in the south of 
Ireland? 

No. 

1829. Are you aware that the difference between landlords and tenants in the 
south of Ireland are very varied in chardcter, and do not turn 1:0 much upon the 
question of tenant-right and those points which are raised upon changes of 
tenancy as they do in other counties? 

I have not had any experience with respect to controversies between landlords 
and tenants in the south of Ireland. The. only case that ever came before me 
was the case in Wexford, which 1 have already mentioned. I have not heard of 
much litigation in tbe south at all upon the subject. 

1830. I know you are very conversant with statistics in Ireland, Ilut I do not 
know whether this -may have come under your obsf'rvation, the difference in 
number and the quality and the proportion of the ejectments in Ulster and those 
in other parts of Ireland? 

No. 

1831. You have not ~een any table of that? 
No, I bave not seen it; I do not remember it. 

1832. Earl of Itzmberle!J.] Are you of opinion that it \\ ould be desirable to 
dimiubh the number of chairmen by consolidating some of the counties and 
paying them higher salaries? 

Yes, I am. 

1833. Do you think they shonld be allowed tn practise as at present r 
I, think they ought not to be allowed to practise. 1 have a very strong 

opinion upon that subject. I think it is quite inconsistent for a gentleman to 
be 
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be at o~e moment ajudge, and ~he next moment perhaps making a tenant-rifl'ht The RigbtHon., 
speech 10 some case or other; I think it is quite inconsistent. I think the fact J • .t. La"'S/I1I. 
that they have this juri~diction under this Land Act. is quite sufficient if there 
was not reason enough before, to make it wise, a'! a matter of policy, t~ prohibit '18th June :871• 

them from practising. Then, of COUf5e, that would involve the diminution of 
their numher an'l the increase of their ~a!aries. and the giving them a juris-
diction which they ought to haye, namely an equitabl~ jurisdiction, became this 
ver~ Land Act Bhows the .1Jecesslty for giving such aD equitahle jurisdiction to the 
chanmcn, be~a.me lJef?re It \\ Jis passed the agent of the property used, in a rough 
way, tlJ admlDlster thIS tenant·rtght money; there is no one now tl) admini8ter it 
uDIe!>s you come to the Co~rt of Chancery; therefore it seems to f"llow as a 
nect ssary corollary from the passing of thi~ Al t that chairmen ought now to 
have an equitable jurisdiction. 

l83:\· On eve~y account, therefore, lookin~ to the character of the duties per
formed by the chairll1en, you think it would be desiraUlfl that they should devote 
their time exclusi, ely to them, and then that a certain number of counties should 
be consolidated, and the chairmen should have higber salaries? 

I tbinl( 80. 

l835· V!scouot !-ijJor~.] It would be wise to delay any arrangement about the 
chairmen till that IS consIdered? 

That is a \'cry lal ge question. Lord Kimberley has asked me my abstrdct 
opinion upon it. There are various opinions about it. It does not neces5arily 
aribe out of this inquiry, perhaps. 

183fi. Earl of Bandon.] I believe the calculation made by tbe lale 1\1r. Lloyd 
was, that if the jurisdiction was extended considering the number of tenements 
nlued at less tl:an-100 l. a year, the stamps alone would produce about 24,000 1 a 
year, which was ample to repay any increased expenditure? 

I never heard Ihat. 

, l\~r. JOHN DINNEN, called in; and Examined. 

1837. Chairman.] You are a Solicitor in Ireland? 
Yes. 

1833. Where is your practice mainly? 
Principally in the county Do\\ n and in the couoty Antrim. 

l839. Have you had much experience ,in the Civil Bin Courts? 
I have been practising fllr the last 17 years. . 

1840. Have you had experience in the \\orking of this Act in the Civil Dill 
Courts? 

Very considerable experience. I think I bave had almost the one·half of the 
ca'les that have been disposed of in the northern dhision of County Down. 

1 841. Have you also had cases i u Antrim? 
Yes. 

1842. Having had that experience_ fan you inform the Committee whether, in 
your opinion, the" orking ot this .<\ct is satisfactory genera))y to tbe landlords dnd 
tenants in those counties? 

I think the Act has not got fair play. It is a new Act, and has intro
duced a new policy, and up to the present,. 8ltb.ou~h it has ~ven great satis
faction to the tenant farmers, fur whom It pnnclpany was mt€Dded, or to a 
Jarge extent w~s intended, yet there is an amount of dissatisfaction, or rather I 
would ~ny irritation, on the part of some landlords. at the Act being passed, still 
I think, my Lorll, that generally speaking the Act has given satisfaction with the 
exception of some small landlords. 

1843. We have heard a ~ood deal about conflicting decisions between the 
chairmen; we have heard that there is a conflict of decisions in some particulars 
between the' chairmen at: Antrim, Down, and Armagh; what have you to observe 
with reference to that; can you give us any assistance as to that? 

1 am not aware of any conflicting decision of any importance, unless in a matter 
(136.) D P 4 of 
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Mr. J. Dinnen. of 'pleading, with the exception of the question of leasehold tenant-right, amI that 
i8th June 1872. is the subject of appeal, dnd not) et decided. 

1844. Is that the same question u;hich we have had put here to-day, as to 
whether tenant-right attaches ilt the end of a lease? 

Yes. 

1845. Is that question pending at this moment? 
-11 is, in the county Down, to be heard at the assizes next month. 

1846. In obser~'ing the WOI king of the Civil Bill Courts \\ ith reference to land 
cases, are you able to suggest to the Committee any improvement, 01 to make 
any suggestion as to any defect in that system? 
\ I think the Act is working remarkably well considering it is a new Act, and 
all that it requires is a little time in order to have any disputed point decided by 
a court of higher jurisdiction. 

1847. Are you able to say what has been the operation of this Act as to the 
value of land in the districts w.ith which )OU are acquainted? 

Oh, yes; I have many imtances of sales previous to the Act, and subsequent 
to the Act. 1 have known so much as 100 l. an acre given for tenant-right on 
the Marquis of Londonderry's estate for two acres of land,· 

1848. Lord Digby.] Is that near a town? 
About two miles distant. 

1849. Lord Lurgan.] What acre are you speakiug of, the statute acre, ·or the 
Cunningham acre? / 

The Cunningham acre; that is rather an exceptional case. 
o 

1850. Lord Steward.] What was the letting value of that? 
Thirty·eight shillings an acre. 

1851. Chairman.] Were there buildmgs upon it? 
,N othing but a cotter's house. 

1852. Will you teU-us what you know .about those two acres? 
It was put up for auction; there were two farms on each side of tbe two acres, 

and there was competition, the result of that competition being tiJat they 
gave mOl e, I beliew;, than the real value of the land; but there is no doubt of the 
fact. 

1~5J. Lo~d Sornerhill.] For a lease? 
No; a tenancy from year to year. _ 

1854. Is the rent continued the same now? 
The very same. 

1855. Chairman.] That !>eetns certai~ly very large, amI one can account f~r 
that by the emulation of these two gentlemen; but what has been your experI
ence of the ordinary price of tenant-right in that district? 

The ordinary price of tenant-right on that f'state avelages from 30 I. to 40 t. an 
acre. 

18,56. Lord Somerhill.] Land being worth how much for fee simple? 
I think that land is not affected in the slIghtest degree in fee simple by the 

tenant-right. 

1857. If the tenant-right fetches from 30 I. to 40 l. an acre, what would the 
fee simple fetch? -

I think the fee simple would not be affected at all; I think it would fetch from 
40 I. to 50 I. an acre. 

1858. Chairman.] £.50 an acre for the fee, and 30 t. or 40 l. for the tenant-
right? 

Yes. 

18,"i9. Lord Digby.] Is it \\elllet? 
I think it is reasonably let; 36 s. or 38 s an acre. 

1860. Lord 



ON LANDLORD _\ND TENANT (IREL"Um) ACT, 1870. 

1860 .. lArd Somerhill.] I meant my question to apply to the general value of 
tenant.-fIght througllOut the county wlthm your own knowledge? 

It 'oanes. On Lol d Downshll e's t'&tate, and other large estates (there has been 
no case from the large estates brought into court), it is unrestricted" 

) 861. The statistics show that there are considerable chan~es of tenancies" 
in this case, tenant-right .co~es into opemtion; what do you

n 
consider in th~ 

county of Down or AntrIm IS the usual number of years' purchase given for 
tenant I ighf? 

'Veil, 1 think that. that varies very much, and it would be hard to put an exact 
price on it. 

1862. Can you give me any idea of the relative value of tenant-right and free~ 
hold? 

I will give you an instance of it in a case that came into court, a ca5e of 
Parker v. Wright, in which I WdS concerned for the tenant. In that case we 
proved to the chairman ~hat the v~lue of the tenant-right averaged from 30./. to 
40 I. an acre j the chairman was rather taken aback at the price, and the result 
was, that he only gave a decree for 20 I. an acre, and in that case the tenant was 
willing and anxwus tu remain in possession of the land, and he offered his land
lord 80 I. an acre for the land, the same land on which he said the tenaut~right 
was worth f. om 35 I. to 40 I. 

1863. Lord Steward.] £.80 fo:" the fee simple, or for the fee simple and the 
tenant-right 1 

For both together. 

) 864. Chairman.] Is that anything like an average of the ,"alue of tenant-right 
in Down? 

'Vhat I have stated is an average on Lord Downshire's estate, on Lord 
Londonderry'S estate, and 00 Lord Hill-Trevor's estate, and on Mr. Ker's estate; 
I can ~ingle those out, baving ~ad cases more or less connected with them. 

1865. Having that knowledge of the cOllnty in that way, ha\·e the decrees that 
have been made, in point of fact, been extravagant in county Down? 

On the contrary, 1 think they are small, considering the proof that was brought 
before tbe Court. I ha,"e been engaged in "orne cases for the landiords, but in the 
majority of cases for the tenants. and f)lthough there might be a little grumbling 
at the amount given, yet, in point of f<lct, both parties appear to be satisfied, for 
there are no appeals upon the amounts decreed. 

1866. How many appeals are pending for the next assizes? 
I think two or three. There is one appeal, where a chairman would not altow 

tenant-right where the lease expired. I have appealed in that Cdse. There is 
another case where he held there was a forfeiture of the tenant-right by a sub~ 
division of the land by a widow who had taken her family to reside at Belfast. 
With the exception of these two, and M'Nown and Deauclerk, I am not aware of 
any other case coming forward. 

1867. Can you tell me how many there may be now from the county of 
Antrim? 

I cannot speak with so much certainty about that. 

1868. But there are only three at this moment from Down? 
Three; and the one point is involved in two. 

1869. You say you think these courts suitable for their purposes under the 
Land Act; can you gh"e the Committee any reason for that opinion 1 

I believe they are the most popular courts we have. Perhaps I am a little 
prejudiced, being a practitioner, but they are looked IIpon 8S pop~lar courts. \~ ou 
have economy, you have the tribunal at home, you have the witnesses attendmg 
without much expense, and you have an expeditious dt'cision. 

1670 • Earl of Belmore.] Have you found since this Act has been in operation 
that in the majority of cases where there has been disturbance by the landlord or 
the tenant, that the majority of cases have been brought into court, or have been 
settled without coming into court? 

Some cases have been settled. I had a case of some importance, where Lord 
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Hill-Trevor wished to take the property into his own hands, and in that case the 
agent proposed that It should be left to arbitration; that was a"reed to and it 
was left to arbitration; the agent paid some 23 l. the English acr~ for the' tenant. 
right, although it was settled by arbitration. 

1871. Do you tllink in the majority of in"tances these private settlement~ con. 
tinue, or do tlley go into court? . 

Experience up to the present is ratber Rg.linst the settlement out of court, but 
J believe it is solely attributdble to a little irritation that appears to prevail, and 
which in a short time, I hope, will give way to a better feeling bdween landlord 
and tenant. 

1872. Supposing the landlord had purchased the tenant-rifJ'ht under a decree 
~~ the Court, for \\ bat you ha:ve said, 3~ /. or' 40/ an acre, d~ you think, if he 
WIshed to let that land free of tenant right, he would be able to obtain such a 
rent as should be equal both to the old rent and to the interest of the money he 
had been decreed to pay for the tenant's interest? . • 

I have not the slightest doubt about it, because the sum alloweJ is tbe current 
price ill the neighbourhcod, which there are half-a-dozen people prepared 10 give. 
Therefore the money is available, and the value of the money ou!!ht to be eq U.ll 
to an increase of rent. -

1873. Lord Somerhill.] Would tIle teuant aoree to go in at a rent that would 
par you the interest as welJ as the ordinary re~t ? 

I am not aware of cases where the landlord has really purchased up the tenant. 
right, and then raised the rent. 

I 

1874. Earl of Kimberley.] Are you aware whether Lord Dutferin obtained a 
rent sufficient to cover the old rent, and what he might reasonably expect in 
shape of interest upon his purchases, when he bought up the tenant-right ~ 

t.hink he did. But Lord Dufferin had a restriction more or less upon the 
estfl.1e, and there was not that full and fl ee sale that exists on those other estates 
that I ha\<e mentioned; therefore, although tbe rent may have been increased, 
perhaps it would not be increased in the same proportion that it would be where 
large sums might be demanded on other estates. There was a limit on the tenant
right, as it were. 

1875. You are aware, by the 2nd paragraph of the lst section of the Act, it 
is provided that, where a landlord has purchased or acquired a tenant-right, 
such holding shall thenceforth cease to be subject to the usage. Has it ever 
come before you, in the course of your professional practice, to consider wheth~r 
if, instead of the landlord having acquired such usage by voluntary agreement, 
he had been decreed to pay a sum of money, the portion of the section that I 
have quoted would or would not apply, so as to discharge the holding from any 
further liabIlity to such usage? . 

I think it would, but I am not aware that any case has amen of that nature. 

18i6. You have not considered the matter? 
No, I have not. 

1877. Lord Charlemont.] Do you think it would be safe for a .1an?lord to 
purchase up a tenant-right, no ~atter what the sum Wds., and lettmg It at ~n 
increased rent to produce ~n mterest upon. the mo~ey he had expended 10 

purchasing up that tenant-rIght; do you thmk that It ~ould be safe for t~at 
landloru to let it to a tenant in the belief that the tenant-right would be extm· 
guisbed on that farm; do you not think the tenant \\ ou~d still claim the rigbt 
of disposin!!, of it, and getting a tenant-right.value out of It, no matter whether 
the ldndlord had paid it or not '? 

I have not considert'd that matter. 

1878. Vi.scount Liff01d.l You said just now you were not aware of differences 
of opinion between the chairmen '? 

Not on vital points. 

18i9. Are they agreed upon the question as ~o w~ether it is the ,estate or the 
large distri~t from which the custom t? tena~t rIght 1S to be set up . 

So far as my experience goes, there IS no dioerence on that subject. 

1880. None between the Chairman of A rmagh and the Chairman of Dow~e 
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The Chairman of Down holds that if the usage can be proved upon an estate' 
that is binding; if no uSLlge, then immt'oiate neighbourhood. 

188). He goes by the estates, not by the area? 
Clearly; that is the first question. 

1882. Are the chairmen agreed upon the question of the effect of the tenant 
right on Ulster as regards leases? 

That is the subject of sn appeal at present. 

1883. Art' tIle chairmen agreed upon it; I have not the least doubt they will 
yield .t'?, the ultimate appeal, but I want to know whether they are now agreed 
upon It r 

I think there is rather a difference upon that, otherwise the appeal would 
not be lodged. 

1884. If one chairman said in estimating the value of tenant-right of a farm, 
the only question wa'l what the farm would sell for in the open market. and if 
another chairman ~aid, "I should be staggered by the enormous amount. and I 
ehouJJ be disposed to say, , I will let ) 011 try by appeal; I cannot go so far as 301. 
or 40 1. an Hcre,· .. would you think that they agreed? 

I would think they came to a different conclusion upon the facts brought 
before them. 

1885. These are both the conclusions of your own chairman in county 
Down? 

The case you' quoted is exactly the caie in which I think he had given too 
small a sum to the tenant. 

1886. He carries out Chief Justice Monaghan's impression, that a man does 
not always agree w;th himself; I think there was an address presented to Mr. 
Johnson? . 

Yes, twp addresses. 

188i. How long has he been chairman? 
Ten years. 

1888. You are a man of great influencf! in that county; did you have some
thing to do with getting up the address? 

I had notbing at all to do with getting up the address; will you allow me 
tn state, since this quesbion has been raised, when I came to Newton Ards on 
circuit from the previous town. I was waited upon by some members ofthd grand 
jury, and asked whether the chairman would receive an address from them; I 
said I would show the address to the chairman, and if he thought proper to allow 
them to present it" I could see no pO'lsiblc objection to it. I know well that this 
inquiry has created a good deal of feeling outside, and in consequence of that 
feeling, the grand juries took the only oppnrtunity presented to them of express
ing their opmion to the chairman; it was not by \\ay of fulsome flattery, but 
with a view of showing their approval of the Act and the tribunal, and asking 
that this Commitiee should have an opportunity of ~earing the voice of the tenant 
farmers before making their report, as the inquiry here was private, and they did 
not know what "as going on. 

1889. Supposing tlie "hairman's decision had been different in the case of 
M'Nown v. Beauclerk, would they have presented thLlt address? 

I do not think that would have had the slightest effect. 

1890. Supposing the decision had been different, supposing he had decided 
that there was lIO' tenant-right on the expiration of a lease, would the grand jury 
of Quarter Sessions have presented an address to Mr. Johnson? 

Well, my Lord, he' has decided in that very way, where the usage was not 
proved on the estate; therefore I thiuk that argument cannot hold goo~. 

1 891. If the decision in the Beauclerk case had been different, would they 
ba\'e presented that address? • 

I have nOli the slightest uoubt of it, inasmuch as the Land Act has met with 
their full approval. 

189;2. SupposinO' he had decided against the tenants, and in favour of l\Ir. 
Beauclerk,would th~ grand jury then have presented l\Ir ~J ohnson with an address? 
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I do not think it would have affected them in the slightest degree. 

1893. They \\ ould have addres~ed him just the same if he had decided against 
them, as if he had decided for them? " 

I think it was more a slap at this Committee than anything else. I don't 
say the feeling was well founded. You will excuse me for pntting it so plainly. 

1894. Chairman.] As I understand you, you are actu'llly appealing against 
Mr. Johnson at this moment, because he refused to give \OU a tenant-right at the 
end of a lease in another case? W 

Quite so. 

189.5. Lord Lurgan.] Are you aware whether addresses have been presented 
~n other counties to the chairmen? 

Yes; and with your permission I will refer your Lordship to the remarks of 
one of the chairmen. 

1896, To what address are you alluding? 
I am alluding to an address to Mr. Hamilton, Chairman of Armagh. In reply 

to the address, he said, "Under the circumstance~, therefore, I cannot but feel 
happy, gratified, and grateful for the very handsolDt> expression of opinion which 
you have accorded to, me, and if in tnls county, by degrees, a knowledge of the 
provisions of the Act has become more general, if the minds of the tenants and 
landlords have become more settled as to theil' respective rghts under this Act, 
it is a very favourable result; it is carrying out the object which the Legislature 
W!1S anxious to forward; namely, a satisfactory arrangement between landlord 
and tenant, to avoiJ the disturbance of tenants in their holdings "here it was 
possible agreements could be made with their landlords, and, especially, to 
prevent the ruin and disruption of those ties which unite landlord and tenant, 
where it ,"as possible to avoid it, and which it is the interest of the public, the 
interest of the tenants, alld the interest of the landlords to uphold as long as is 
practicable upon redsonable and just grounds." That is the conclusion of the 
chairman's address, in which I fully agree, and I believe it is the sentiment that 
prevails largely in the North of Ireland. 

1897. Chairman.] Is that hIS answer to an address from the grand jury of 
Quarter Sessions .ot Armagh? . 

It is. Perhaps your Lordships will allow me to refer to a public expression of 
opinion that has been given regarding this Land Act, ~nd not confined to the 
County Down, but also prevailmg throughout the whole of Ulster. 1 hold in 
my hand the result of public meetings that have been held since this inquiry Sdt, 
where they have passed resolutions. I do not wish to take up your time by read
ing them, but the purpo1't of them is to express their full approval of the work
ing of the Land Act, not only with the tribunal, but with the results arising 
from it, and disapproval of this Committee sitting with closed doors. 

1898. Ea;rl of Kimberley.] ·Where were these resolutions passed? 
At Ballymena, Cook's Town, Downpatrick, Antrim and Do\\ n, and other places. 

1899. Chairman.] Within what period ~ 
Within the last fortnight. 

1900. Lord Lurgan.] We have been told by a gentleman connected with 
County Down that, if an estate in the present occupation of tenants was sold, 
they could not get as much for it as could have been obtained prior to the passing 
of the Land Bill, owing to the unsettled state of things, andOthe decisions that 
have been gh-en. Do you agree with that statement 1 

I do not think it has had the slightest effect among the large landlords that I 
have referred to. The same feeling exists, and the same prices were obtained 
previously to the Act as have been obtained subsequently to it. Not the slightest 
effect has Leen prod~ced. 

'190 I. Lord Steward.] Have there been" many sales in the Landed Estates 
Conrt since the passing of this Act; I do not refer to Lord Waterford's? 

That is the only large ,estate, that I am aware of, that has been sold since the 
passing of this Act. 

J 902. Have there been any small estates sold? 
I could not speak for a certainty" 

1903. Lord 
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1903· Lord Dighy.] What is the value that has been.given fllf tenant-right to Mr. J.1Jiflflm. 
small proprietors? 

In the case of small proprietors, I should say the average to be from 151. to A8th Jane 187~· 
20 I. an acre. 

1~04. 'Vhy is there a difference; is it because the rents bave been more 
exorbitant? . 

It is owing to the uncer~ainty of the small ~andlord raising his rent perhaps 
sooner than the good and IDdulgent landlord Will do. There IS a kind of security 
with the noblemen and gentlemen that I have named, that does not exist with 
the smaller ldndlords. 

1905. Earl of Kimberley.] Are you of opinion that we have sufficient know
ledge of the practical working of the Act to form a just opinion as to any possible 
defects in it, if there be defects? 

I believe not. 

1906. You think it is premature to consider these points? 
I do. 

1907. Viscount LiiJord.] Are you aware of questions that have been raised in 
some parts of the country as to game and turbary; the tenants have been in
duced, by 'unfortunate advice, to lay claim to this? 

No. Too good a feeling exists in our neighbourhood for anything of that 
trivial nature to arise. 

s 908. Are you aware that it has arisE'n in other counties? 
I have heard that it has been started in Done~al. 

1909. Do you not think it would be an unfortunate thing if the Act was still 
left in douLt upon this point. and these people establish these rights, as they 
suppos(', and they were afterwards taken away from them? 

No case of that kind has arisen in 'our district; and I believe, if there is any 
objection. the chairman can dispose of it very easily; because I should look upon 
it as an insuperable objection on the part of a tenant not to allow his landlord to 
exercise a right that he had previously enjoyed. 

IglO. Do you think that precedents (or uniformity of decision should be esta
blished as soon as possible on these points 1 

I do;- but I think the movement has been precipitated. The Act has not 
got fair play; there has been too much precipitancy altogether in the inquiry. 

, 

Mr. EDWARD GARDNER, called in, and Examine!). 

1911. Chairman.] You are a Solicitor and Attorney in the county of Down? Mr.B. Gal'dnc,. 
Yes. 

1912. Where do you reside? 
In Downpatrick. 

1913. Do you practice in the Civil Bill Courts? 
I do. . 

1914. H ow many year~ have you practised? 
My experience is a little longer than my practice. During the latter period of 

my apprenticeship I was intimately acquainted with the working of the C(lurt for 
two years; and during the following two years I acted as under-sheriff of the 
county of Down, and during the last eight years I have been practising. 

1915- In all, you have been 12 years acquainted with the working of that 
court? 

Yes. 

] 916. Do you practise in any other county? 
I confine my practiee to the northern division of the county of Down. 

1917. Is the chairman's court a court that gives general satisfaction; I.mean 
(136.) E E 3 WIthout 
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without reference to the Land Act at all; is it a court which is popular with the 
various classes of the community? 

It is. It enjoys the gener,ll confidence of the community. 

1918. With reference to the Land Act, have you been engaged in I.md case., 
yourself since the Act was passed? 

I haye. 

1919. Have you observed the general actioa of the Court in reference to those 
cases? 

I have. 

1920• Can you inform the Committee whether you think the workinO" of that 
court is satisfactory and efficient in such cases'? ::> 

\ I think it is of advantage, particularly to the tenaJt because the Civil Bill 
Co?rt i!!l essentially, I may.say, the ten~nts' court; and' having thii jul"isdiction 
whICh the Land Act has given tl.le cllalrm~t~, he is able to dispos~ of qu~stiol1s 
be~ween landlord and tenant wIth expedItion dno cheaply, and he hai alwaY3 
enJoyed the confidence of the tena~try ; at least, as fdr as my experiellce gl)es he 
has enjoyed it in all the counties; the confidence of the tenantry, and alia 'the 
confidence of thE:' landlords. 

1921 . On the whole, since the Act was passed, you think the Cour~ as far 4S 
you know, has acted satisfactorily? . 

1 do. 

1922. I do not mean for a particular class, but generally, as to justicp.? 
Generally. I have acted for both landlord and tenant, and I consiJer that thi5 

Act has acted fairJy towards both. 

1923. Can you say whether you could suggest to the Committee any i:nprove
ment u pan it, or any different tribunal that would be better for the purpose than 
this? 

I cannot conceive a better primary tribunal than that court is. 

1924. As to the appellate tribunal, is that satisfactory, so far as you have 
1Seen it ? 

I consider that it is; but I think the suggestion of 1\11'. Justice Lawson was a 
-very good one, that the chairman should have power to reserve a case direct for 
the Court for Land Cases' Reserved. 

192.1. You think that that would be satisfactory to the public generally? 
I think it would. 

1 !p6. Perhaps you are able to tell us what appears to interest the Com:nittee. 
You heard Mr. Dinnen's evidence with J:eference to the prices of tenant-nght. 
Does yuur experience go to confirm what he has said upon this subject a3 to 
county Down? 

It does, my Lord. I have known prices of 10 I., 151., 20 I., 25l., 30 I , up to 
.281., given per Irish acre. 

1927. Lord Lurgan.] The other witness spoke of the Cunningham acre r 
Yes. 

1928. Chairman.] What do you say as to that; does your evidence apply as 
to the Irish acre? 

My evidence applies to the Irish acre. I do not know so much about' the 
price per Cunningham acre. 

J 929. Do you know whether the operation of this Act has been to increase or 
dimmish the prices of tenant-right 1 

1 do not think that it has had any effect at present upon the prices; but if I 
may venture an expression of opinion, I should say that the eventual effect will 
be to lower the prices of tenant-right, and I would like to give my reasons. At 
the present time, on the larger estates where tenant-right is universally acknow
le,dged, ther~ is no hesitation in purchasing the tenant-right; ill fact, thel'e is a 
greater demand than there is a supply, and that tends to raise the price. Now, if 
tenant-right becomes generally recognised through the no~th of Ireland, the ~u~
ply will become larger, and consequently the demand wIll be somewhat dImi
nished. The prices will fall in consequence of that. 

1930. You 
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1930 • 'Y ou mean the supply of tenant-right will be greater in proportion to the IIr. E. Gard,,". 
demand? 

The supply will be increased. 

1931. Earl of Belmore.] There will be more farms for sale f 
Exactly, and thete "ill be more confidence on the part of the tenantry in pur

chasing in various estates. At present the' practice i3 confined to some of the 
larger ez.-tates. Then again, the) e is a difference which, I think, will take place in 
the value of money. At the pres!'nt time the tenant's money is only worth to him 
about 2 per cent., because, as a matter of practice, the tenant. invests his money 
invariaLly in a local bank on deposit receipt, and he does not invest it as a land
lord invests his money,; it is only worth, therefore, about 2 per cent. to him. 
But when a general security begins to pervade the farming communi tv, the 
tenant will seek to invest his money as other people inl"est theirs, and th-at will 
al~o tend to decrease the prices, in my opinion, that will be given for tenant
right. 

1932. Chairman.] Can you say there has been any. greater sense of security 
on the part of the public, in districts with which you are conversant;, by reason of 
this Act of Parhament? ' 

I can spfak of my own practice, particularly chamber practice, upon the sub
ject. I nIJd that there is a difference already in the minds of the tenantry. They 
seem to feel more secure, and deal with more confidence; and, fOf m vself, I have 
already prepart!d several mortgages of the tenant-right Some mai'" lends the 
tenant a slim of 100 I., of 200 I. or 300 I., on the security of his holding. 

1933. Have you known that to take place before the passing of the Act? 
Oh, no, not before the passing of the Act. And I know that this has been done

in other offices besides my owo since the Act. 

1934. Lord Steward.] Before the passing of the Act it was not a legal security, 
precisely, now it is a legal security? 

It is. 

1935. Viscount Alford.] Supposing the mortgagee forecloses, who becomes 
the tenant? 

The mortgagee woulJ become the tenant. 

. 1936. '" ithout being permitted by the landlord, or accepted as a tenant? 
'Ve have provided for tha\ case ill this way, that should it become nece:lsary 

for him to realise, we ha\'e a power of attorney in the mortgage that he can use 
the name of the tenant in claiming in the Land Court, and then he could claim 
the rip;ht in the Land Court to ha\-e his name inserted by the landlord as tenant, 
provided, of course, there was no reason,lble objection to him. 

1937. So that the tenant could be forced upon the landlord against his will ? 
Oh, no; he has a right to object to the tenant under the custom. 

1938. Who is to remain in possession of the land? 
In the meantime the mortgagor would be in possession. 

1939. Would the landlord come down for rent upon the mortgagor? 
Clearly. 

1940. I thought I undtrstood you to say the mortgagee would foreclose the 
mortgage and take possession? 

There is a difficulty abo!Jt the foreclosure. 

1941. Chairman.] That must be subject to the custom, or the contract of the 
parties. The mortgagee must take subject to the liabilities of the estate and 
the customs of it l' 

Clearly. I do not think there could be such a thing as foreclosure of the 
mortgage of the tenant-right. 

1942. Lord Belmore.] Suppose the tenant, after having mortgaged his tenant
right, was di~posed to act fraudulently towards his mortgagee, and by a private 
arrangement sold his tenant-right to th~ landlord, what remedy would the 
:nortgagee have? 

The l.mdlord could not accept ,a surrender in that case, because we register 
the 1ll0rtg.lges, and that is notice to the landlord that this transaction has taken 
, (136.r E E '4 place. 
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Mr. E. Gardner. place. The landlord could not, therefore, accept a surrender from the tenant 
28th June 1872• legally. 

1943. It comes to this: a lamllord, in addition to making arrangements with 
his tenant, if he wanted to resume his own Jand, would have to a:.certain what 
debts his tenant owed, and whether there were any morto-uO'es ? 

There is no difficulty in practice in the wide "arId in b that respect, because all 
that he has to do is to arrange with his tenant to resume the holdinO' from him 
and then he makes. a search in our Registry of Deeds Office, and eve;ything that 
is aC1ainst the holdmg, that the lanulord need be concerned about is found there 
andl"' he is able to close the matter in the course of a week.' , 

1944. Is there any machinery by which the repayment to the mortgagee 
\ would be provided for, or would the landlord be obliged bavmg dealt first with 

the tenant, then to deal separately with the mortgagee '! ' 
I do not quite understand your Lordship. 

] 945. You say that the landlord could not accept a sum from the tenant who 
had mortgaged his tenant-right \\ ithout being obliged to search fOI' the charo-es 
against the tenant-right. Of course, in that case, the landlord would have two 
parties to deal with instead of one; he would have the tenant to deal with, and 
he would have the mortgagee of the tenant to deal with? 

He w,ould, the same as in the sale of an estate where you have to deal with all 
tl:.e persons who have charges upon it. . 

1946. Lord Greville.] You do not speak of any case that has happened! 
Not of a case that has happened. 

1947. It is only a matter of opinion? 
Only a matter of opinion on the general law. 

1948. Lord Lurgan.] I think you sa~d you had prepared mortgages? 
Yes. 

1949. Lord Steward.] Do you lend the money at the same rate of interest as 
you weuld upon fee simple property? 

Perhaps there might be a difference of 1 per cent. in the rate of interest, 
especially when the sum was a small one. I Ilave lent at 5 per cent. I do not 
tlJink I have lent at 6, but I have lent at 5 per cent. 

1950. Do you consider the security of the tenant-right interest in the farm 
equal to the security of the fee simple of the land? 

I can hardly say that. 

1951. Then you make a difference in the rate of interest at which the money 
is to be lent? 

That is more the contract of the parties than my doing'. 

1952. They act a good deal on your advice;: 
Well, as to the mortgage of the tenant-right, that is generally done between 

themselves; the contract ha~ been entered into between themselves, or an 
arrangement for it, before they come to me at all. 

1953. Chairman.] You have expres~ed your opinion that the landlord must 
regard the m~l'tgagee in this case. ·Why do you say that; it if! not at all clear 
to me that he would have anything to do with him '? 

Because the legal estate is transferred to him. 

1954. In what; not in the land; ~suppose he comes to turn. out the 
tenant, the most the mortgagee could possibly do. would be to claim under 
his power of attorney, and to get the compensatIon; would not that be the 
uttermost claim he would have against the landlord? 

It would. 

1955. Earl of Kimberley.J As I understand you, you say the mortgagee, in the 
case of an eviction of the mortgagor, would come forward and claim to be the 
purchaser of the tenant-right interest, and to be the tenant under the law, would 
he not? 

But that only extends to the amount of the money due to him. 

1956. I only 
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• lh956. I onflY want to unders~n~ what bYo~ said; I understood you to say, that Mr. E. Gardlle7'. 
1D t e event 0 the mortgagee wlshlDg to 0 talD money, and not obtainina it from 
the mortgagor, he would, by the arrangement with the tenant, appear before the 28th June 1872• 

court under this Act as a person claiming to be the successor of the tenant and to 
be admitted as tenant by the landlord? ' ' 

Yes. 

1957. Supposin~ ~he .landlord objects to the mortgagee as tenant, what would 
happen, in )'ouT ol~IDlon r " 

Hthe objectIOn IS a reasonable objection the mortgagee loses that security. 

J 958. 'fhen it would depend upon the decision of the court just as any other 
case, whether that person who happened to be the mortgagee, would or would not 
be:: accepted as a tenant? 

It would; perhaps I might add that in such a case the probabilities are-it is 
almost certain-that some third party would be introduced who would be a proper 
tenant, and \\ ould meet with the approval of the landlord". 

19.19. Would the fact of the person coming forward as tenant being a mort
gagee of the tenant-right, give him any claim lYhatever under the Act of Parlia
ment, beyond the claim which any person who came forwarrl to be recognised as 
a tellant would have 1 

None. 

1960. Viscount Lijford.] It would give him a claim to be recognised as 
tenant? 

Not any stronger claim than any other person. 

1961. Chairman.] You put a power of attorney in your mortgaO'e, enabling 
the man to appear in the character of a tenant and get the rights °of a. tenant, 
and n0thing else? 

Exactly. I may say that th,e draft of this mortgage was settled by counsel. 

1962. What is the security 1 
Of course it is not a security that you would l~nd generally upon; one tenant 

lends to another, or something of that kind. What I may say about the security 
is this: that already there has grown up amongst the tenantry such, a sense of 
property since this Act was passed, and such a feelmg that they would not be dis
turbed, that they regard this as reasonably good security. 

1963. That is to say, the tenant having security under this Act o(Parliament. 
being sure of compensation for disturbance, he puts another man in his place 
and gives that man a power of attorney, and that man is enabled to have the 
vaJue of tbe Act of Parliament? • 

So far as his money is concerned. 

1964 .. Earl of Belmore. J qf course if a man lends the tenant a sum of money, 
he is entitled to look to the tenant for the repaymen.t; if the tenant makes an 
agrt'ement with the landlord for a surrender and receives a sum of money from 
the l,llldlord, and, we will say, goes off to America with that money, would his 
creditor" look to any property he might have left, or would they look to the land 
or to the landlQrd for the value of the claim? 

Ob, clearly to the tenant himself. 

] 965. The landlord would not be liable t.o the creditors? 
Not to the creditors, certainly not. 

1966. Chairman.] Perhaps you can give us some opinion whether the effe~t 
of this Land Act has been to diminish the value of property in your district; 
suppose you bring a fee-simple estate into the market, would you get fewer years' 
purchase now than you did before? 

I should say not. 

J9 fi7. Have you had experience? 
We have not had, I may say, any experience in our eountyon the subject; but 

about a year ago, since the Act, or about the time the Act was passed, I sold a 
very small estate in County Tyrone for about 40 years' purchase of the rental. 

1.968. What was the size of the estate? 
'(136.) FF It 
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It was a very small estate; I think the purchase money was under 2.000 I. : it 
was some neighbouring man that purchased it. 

1969. A very high rate' of purchasE>? 
Yes. -

19iO. Viscount LifJord.] It would be bought by the occupying tenant r 
No, by a stranger to the land altogether. 

1971. Chairman.] We have h~ard about the value of the land in the market 
being diminIshed by having tenants upon it; do you think there is much in thaH 

I do not see how that could be at all; I think, on the contrary, it is an element 
of value. . 

1972. How do you explain that to the Committee? 
Take, for example, an estate that fur a number of years, 20, or 30, or 40 years. 

has been yielding a rental; the tenants hal-e been paying that rent durinrr all 
that' number of years, and you simply take the position of the landlord when

o 
you 

purchase and enjoy these rents which go on being p.lid as before; but if you 
have an estate without auy tenants on it at all, it will take some time for the 
tenants to settlA down into payment of rent, and 80 forth. I do not think it 
would 'be so valuable an. est~te'without tenants as an estate with tpnant~. 

1973. 'With regard to your kllowledge as' to the value of tenant-right throu,lrh 
Down and the neighbourhood, do you think the chairmen have, on the whoie, 
given extravagant decisions in favour of the tenant? 

I do not thmk they have; I think they have been founded purely upon the 
evidence; and, in some cases, from what I have seen, they have rather cut down 
what a tenant w6uld have got if he had been seIling to some other tenant. 

1974. Earl <Of Belmore.] Was it the custom in Down before th.:! Act came 
into operation to sell by publi<: auction or private arrangement? 

Both, 'my Lord. 

1971' Lord Brodrick.] What is the highest rate that you have known given 
by a Ci vii Bill Judge? 

I do not know whether I know Of any case above 25 l. an acre. The tenant 
always judges by the acre" because he cannot judge by the rt'ntdl at all ; the num
ber of years, purchase on the rent means nothing; it is no way of arriving at a 
price whatever. Tenant-right is the interest in the holding, riot in the rent. It, 
is by the rent the landlord's interest is measured. Assuming the rent to be a 
fair one, it has nothing further to do \\ ith the tenant's interest. 

1976. Earl of Belmore.] Was it the custom in Down to take into considera
tion the value of buildings on the ground. or merely to S,lY there are so many 
acres in the farm? 

The way I would answer that question is this: a tenant going to buy a farm 
has regard to the buildings and suitability of the farm generally for agricultural 
purposes, and he say~, "It i~ worth to me so much an acre, because it has got 
all these things." 

1977. That, is not always the -case in,all parts? 
I am not aware. 
1~78. Lord Blodrick.] What guarantee is there under the present working or 

the Act that the landlord may not be compelled to accept a tenant of bad 
Qharacter against his will; is there any such guarantee? 

The Act doe" not contain any express guarantee upon that subject, but the 
practice would be the same under the Act as it has been before the Act. 

19i9. Chairman.] Are you aware of anything in the Act that would compel a 
landlord to take a bad tenant now who would not have been comp~lled before 
the Act to take one;: 
. Clearly not, my Lord, quite the contrary. 

1930. Lord Brodrick.] Except that before the Act he might always have dealt_ 
with him by giving the assignee or the new tenant notice to quit, whereas if he 
gives him notice to quit under the present Act he runs the risk of penalties for 
disturbance? 

I do not know that that meets the matter at all, because if a tenant insisted 
on 



ON LANDLORD AND TENANT (IRI:.LA'ND) ACT, 1870. 2%7 

on transferring his holding to a per.on of bad character he would be imisting Mr. E. Gard'Ier, 
upon, jf I may use the expression, a right which he never could have insisted 
on before, and the court would. at once say that this" as most unreasonable 28th JWle 18'll!. 

conduct, and they would refuse him compensation; he would be cutting his own 
throat by doing anything of the kind. 

1981. That may be so: but I take it thdt it is cl~ar, that whereas the notice tt 
quit before the Act was passed, was employed by landlords in cerlain instances to 
protect tenants from quarrels with each other about turf dnd various other mat
ters, that noUce to quit cannot now be served without the danger of incurring 
penalties for disturbance; that is the point 1 wish to get t 

1'bdt, my Lord is plain: that could not be. 

1982. Chairman.] The landlord cannot serve notice to quit now without run
ning the risk of paying compensation for disturbance 1 

No; but if a tenant has been unreasonable in his conduct, he runs the risk 
of losing his property. As far as the lanlilord settling quarrels and bringing 
the notice to quit to bear for the purpose is concerned. it is somewhat of the 
paternal furm of Government that still exists in saine estates, IlOW passing away. 
There should be a tribunal for settling things of that kind. It ha't been suggested 
that the rE'sident magistrate should have jurisdiction for cases like that, 

1983, Lord Greville.] Do you know of any instances in which. since the 
passing of this Act, the tenants have called into question, the rights of the land
lord with respect to turf and sporling which he had t'xercised he fore the passing 
of the Act? 

I do not know. I do not see 110\\ the rights of the landlord could be questioned 
if they existed for any length of time. 

1984. Your experience is in Down aud Autrim r 
Well, in Down principally. 

1985, Viscount Lifford.] I think in Down you are too rich and too comfortable 
to have much turbary or many moors? 

It is only one part ofthe County Down has turbary; there is a good deal of 
sport in County Down, No such questions have arisen. nor could they under 
the cu~tom. 

[Adjourned till Tuesday, 9th J Illy, at Twelve o'clocK.. 
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LORDS PRESENT: 

Earl of PORT8MQUTH. 
Earl of BELMORE. 
Earl of BANDON. 
Earl of STADBROKE. 
Earl of KIMBERLEY. 
Viscount LIFFORD. 
LORD STEWARD. 
Lord DIGBY. 
Lord BRODRICK. 

Lord SOMERHILL. 
Lord CHARLEMONT. 
Lord SILCHE8TER. 
Lord WENLOCK. 
Lord LUBGAN. 
Lord CHELMSFORD. 
Lord MEREDYTH • 
.Lord GRE';ILLE. 
Lord O'HAGAN. 

THE LORD CHELMSFORD, IN THE CHAIR. 

Mr. MICHAEL HENRY, is called in; and Examined as tollows: 

1986• Chairman.] You are a Solicitor in Derry, are you not 1 
,lam. ' 

1987. Hjive you praetised much in the Civil Dill Conct? 
Pretty much. 

1988. Hal--e you had nny practice under the Land Act? 
Some. 

1.989. We desire to ascertain whether the working of that Act is favourable or 
otherwise, especially with regard to uniformity of decisivn, and the effec.t of the 
Act upon the relatioDs between land.1ord and tenant; can you give the Com
mittee any information upon that subject '/ 

As far as the tenants are concerned I am perfectly conversant with their 
feelings, but I must say that I have had ,'ery little experience, so far as the land
lord class is concerned, as to their feelings; as to the working of the Act, each 
case must, in a great measure, depend upon the facts brought out in evidence 
before the chdirman, and it is almost impo:>l'ible for anyone Cdse to, be similar to 
another, because there are difterent facts which cause the decisions to vary. 

1990. It is perfectly true with regard to questions of fact, that each case must 
depend upon its own circumstances; but do not some very difficult questions of 
law arise under this Act! 

No doubt. 

1991. As far as your experience goes, has there or has there not been 
uniformity of decision amongst the thalrmen with regard to those questions of 
law? 

Of course there have been differences, and there must be differences, for 
different men nearly always take different views of the same things. Of course 
there must be some differences •. 

199!l. But there is only one right way with regard to lhe law upon any 
subject? 

Of course thet'e ca~ be only one right \\ay; but we may have a difference of 
opinion as to what is right. 

(136.) F F 3 1993. Lord 

Mr. M. Hgnry. 

10th July 187!l. 



Mr. M. Hem,!! 

10th July 1872. 

230 MINUTES OF EVIDENCE TAKEN BEFORE SEL1.CT COMMITTEE 

, 1993. Lord Somerhill] You mean the light construction of the Act ? 
Yes. 
1994. Chairman.] Have any principles been established by appeal, so that 

the chdirmen woulll be directed and govcrhed in any decisioni to which they 
come bv the judgmt'nts of superior courts? -

A"" t~ what would influence the chairmen, of course, I am not to be :mpposed 
to understand th~t at all .. My'duty, principally, lies in brin,~ing forwdrd my 
case in the best hght possible; bllt as to what would influence those O'entlemen 
in t~ til' drcisions, of course that is lIIore a matter for themsell'es. 1::1 , 

1995. I am afraid you did not understand my question, which was this: 
Whether any principles of iaw URO!! the· construction of the Act, h,we beeu 
settled by an appeal to the superiur courts, or whether all the questions still 

\ remain unsettled, there being no principles bid do'.vn for th~ gui lanc~ of tile 
chairmen? 

I believe the only'principle WclS in a case which came before :\1:r. Cuffey. 
That was the case of Au!;tin and Scott, and the que~tion was whether the 
tenant-right existed after the expiration of a lease. That, I b,'lievt', h,1s not 
been finally settled, in comequrncc.! of the death of Mr. Scott. That is, in my 
experience, the only case. 

1996. Then you Imow of no case in which the construction of the Act h,l9 
been finally settle'd by appeal, so th'lt the chairman wOllld be gOl'erned by the 
decision" hich was, m this way, ultimately come to ? 

I cannot call any to memory at the present time. 

1997. Do you con5ider that the appeal which wag given by the Act of Par
liament has worked well; first of all, to the going judge of assize, and then if 
the going judge of assize thinks propel', but only at his discretIOn tl) the Court 
of Land Cases Reserved? 

I think it should work very well indeed, and it has given, so far ag I know 
satisfaction to the tenants at ieast. 

1998. Has it given satisfaction that there is no ultimate appeal except at the 
discretion orthe judge"? 

Yes. it has given satisfaction to the tenants. 

'1999. But one likes to look at b>th sides. You say tlllt the tenrlnts flave 
been ge1lerally perfectly well satisfied with'the 'admiDlstr,ttioll of the la'v upon 
this Statute; but what do you say With regard to the landlords? 
_ I c,mnot SlY much because I have not had milch exp:!rien.:e of their ftlelin~i 
upon. the subject. I principally act for th~ humbler class~s, for the tenants. It 
is very seldom that I h,lVe anything'to do for the landlords at all 

~ooo. Those who act on one side generally know, something of the feelings of 
the other side? 

S011le landlords are contcnteJ, and some discontented, and of course .some 
tenants would be discontented too. 

2001. But has the contentment been generally on the side of the tenants ~ 
The contentment is pretty general on the pa.rt of the tenants. 

2002. Lord Some7'hill.] I f\uppose you mean that they look upon it ag a pro
tection against vexatious evictions? 

They do. 
2003. And that the landlord does not think that the law as it now stands gives 

him sufficient protection against an error of the chairman? 
I 'believe that that is'the feeling with landlllrds who are desirous of retaining 

the'despotic power they possessed. 

2004. Lord O'Hagan.] D\.l you practice only in the county of Londonderry? 
No, in tqe County Donegal also, and sometimes in the County Tyrone. 

~005. In your experience of those three counties, is the chairman's court a 
.satisfactory court.to the people generdlly r 

Perfectly ~o. 
,2006. Are the chairmen, so far as yOJ know, trusted by the public? 
They are, completely so. 

2007. Have 
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2007. Ha\'e you heard any compl.tint as to the appeal to the judge of assize Mr. M. He7l1'!J. 
being IInsatilifactory ? 

I have not heard any, so (dr. 

2008. Ckairman.] Have you known of appeals to thejudge of assize! 
Yes, there have been several appeals. 

2009. In any ca.lle have they 'gone on to the Court of Land edSeS Reserved? 
Not in any of the cases in which I was engaged. 

2010 • .Lord Steward.] In the appeals \\hichyou have known to be prosecuted, 
hall the decision of the judge generally been in conformity with that oftl.tt court 
below or reversing it ? 

In all casf'S in which I have had any experi~nce the decision of the chairman 
below has been upheld, and 3·)me cas~s, in fdct, that were appealed, were settled 
before the appeal came 011 coinciding with the decision of the chairman below. 
As far as my own experience, and as far as the I'..ases which I have had myself 
are concerned, the decisions of the chairmen were. upheld in all of them. 

2011. Lord SO'llrerhill.] Are YOll aware of au, conflicting decisions of chairmen 
upon any important point? 

Of course there have been decisions ·to a certain extent conflicting, but not 
absolutely cuufiicling. • . 

2012. In the county of Derry and the county of Tyrone have the chairmen of 
both counties been unanimous in their opinions ~pon all points of the law! 

I believe as to the question of a lease, there "as some conflict as to whether 
there was tenant-right subsisting ~fter a lease or not~ but that is the only material 
point upon which 1 can call to mind that Ihl-re was any difference of opinion. 

2013. Are they un~nimous in a decision upon the point of how far the amount 
of beneficial interest which the tenant lIas enjoyed during the duration of his. 
past tenancy is, upon ejectment, to be counted as a set~off against the compensa
tion \\ bich he may claim for disturbance? 

We' have very little of that in the north of , reland at all: it is the Ulster 
custom \\bich we ha\e; we are peculiarly situattd in respect of it, and, of course~ 
the compensation for disturbance does not .arise as in the south or west of 
Ireland. 

~014. I bt:lieve that, according to what is commonly called the Ulster tenant
right, no allowance of that kind whatever was made, but the goodwill of the 
land as it stood, without any reference to tbe past, was. ,the question? 

Yes. 
2015. Earl of Stradbroke.] Supposing that in Ulster a property were Itt upon 

a very long lease at a low rent, and that. at the enll of that long lease the property' 
"as ,ery greatly increased in value, would that be a reason for the tenant re
quiring a larger indemnity, if he had had the benefit of that- Jease for perhaps 50 
or 60 years at a very great advantage to himself? 

Of course it nillst bave been a very great advantage to himself, but if you 
take into consideration the plantation of Ulster and the circumstances under 
which it was. planted. and the hardships which the settlers going there bad to 
endure, it makes a very great difference.; I should say that the tenant "ould be 
entitled to sell, if he wished to seH, at a reasonably increased rent, taking into 
consideration the'increased value of the produce and. such things as that. 

2016. You do not think that the advantage would have been ,wiped out by 
his term of 60 years? 

Certainly not. 

2017. Chairman.] 1 do not think ,bat- you have given an answer to my 
question, with regard to the effect of the working of the Act upon the relations ~ 
of landlord and tenant; what I meant to ask you was the working; whether 
the Act bas not raised expectations in the minds of the tenants, which they hope 
may be extremely beneficial to them in their. t:ransactions with their landlords? . 

I do not think. it has, because, even, before the passing of the Act, I know as 
a matter of fact that tenant-right sold jtlst 'as welL as it does now" s? that the, 
expectations of the tenant have not been. largely :raised .. 

(136.) F P 4. 2018. I understand- .. 

loth July 18711 
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2018. I understand that they are increased, but not materially? 
They have increased as far as bad landlords are concerned, but as far as good 

landlords are concerned the Illat~er remains just as it was, except that there is 
now certainty, instead of uncertamty as before: that j.; all the difference. 

20 i 9. Lord Szlchester.] What is a bad landlord? . 
We consider in the north of Ireland that a man who would tuman Improving 

tenant out without giving him any compensation is a bad landlord. ~ 

2020. Earl of Stradb1"Oke.l Have they power to do that in Ulster? 
In some instances they exercised the power. Of course lately they have not 

that power, but generally the right to tenant-right was respected. 

'a021. Lord Greville.] But this law does not in any way alter the custom of 
tenant-right. Would it be possible, under what you call a bad ldndll)rd for a 
tenant to ?btain compensation now which he could not do befol'e the pas~ing of 
the Act; If there was no custom. proved upon the estate, do vou consider that a 
tenant would be able to obtain tenant-right? • 

There are very few estates on \\hich the custom cannot be proved to have existed. 

2022. I am speaking 01" one in which it doe~ not exist? 
I have not the experience of a single estate in the north of Ireland in which 

it dues not exist; tllOugh of course there have been from time to time instances 
where landlords have refused their permission. These have been excfptional 
cases. 

2023. Where th<lt permission had been refused before, would .it, in your 
opinion, be capable of being enforced now? . 

I do not think that solitary acts should be to the detriment of a general prin
ciple. Of course, there have been one or two, or three landlords who have 
infringed upon the custom; but I do not think that that should bllld all the 
tenants upon their estate. 

2024. Viscount Lijford.] Independently of fhe matter of money, have there 
not been expectations raised in the minds of the tenants, especially in Donegal 
(with which no one IS more cognisant than yourself), as to other matters? 

Nothing suggests itself to my mind at present. 

2025. Have you heard nothing about turbary? 
Yes; I have h~ard about turbary, certainly. 

2026. Will you be kind enough to say what are the expectations of the people 
of Donegal as to tllrbary, which you, as an able lawyer, have of course stated for 
them? 

Of course I cannot give the expectations in particular instances of what my 
particular clients require; but as to ,what I have gathered in my experience 
in the courts on the question, I shall be very happy to give your Lordships all 
the information I can. As [understand it, it was the custom in Ulster that 
every tenant should be entitle:!, along with his farm, to a portion of bog. 
That was the custom, I believe, and has been the custom on almost all estates. 

2027. Lord Somerhill.] I suppose only where bcrgs were adjacent to the farms? 
There are very few portiOJ?s of Ireland in which we have not bogs. 

2028. Viscount Lifford.] Was that righ~ of turbary unlimited? 
It was limIted in some particular imtances. I believe on your' Lorllship's 

estate it has been limited; and so far as I can hear, there hds been lately an 
attempt to limit it a little farther than it had been limited before. 

2029. I will not go into the case of my own property; but has no other right 
been affected by the expectations of the tenants besides tUl"bary'/ 

I presume that your Lordship refers to the game question. 

2030. Certainly,? 
I consider that that arose altogether by a dispute between two landlords, and I 

believe that the tenants would not have raised that question with the landlords, 
were it not for this; that one landlord, who Uves in the ricinity in which your 
Lordship resides, brought about an agreement, and wished the tenants to sign it 
without their actually knowing wh"at was in it. They refused to do so, af~er 

havmg 
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having CtJDsulted me upon the subject. J advised them to sign no acrreement 
the contents of which tbey did not know, ' co 

2()31. That was perfectly right. But bas it 110t gone far beyond declining to 
sign any agreement? 

I hear'd that in one insta~ce a te~ant had gone so far as to dri\'e a gamekeeper 
off; Lut I think that was an exceptIOual case altogether: 

:l032. On whose estate was th~t ? 
It i~ merely a matter of hearsay. I heard that it was the Marquis of Conyng

ham, but I may say that it was never under my advice that a tenant did such a 
thing. 

2033. Did you hear of the tenants on Mr. Styles' estate sending him a letter 
saying that they were advised that the ~ame W,lS now theirs, Flnd that they would 
Jet it, but. that they would gi\e him A day's, shooting,in consideration of his good 
character r 

1 llever heard of such a letter at all. I read a resolution published in a 
newspaper stating that they would give him e\'ery permission himself, but that 
tlley did not see" hy he should ha\ e the letting of game which WclS feeding upon 
their crops, and all that sort of thing. 

2034. But wa'! it not that they would give him permission if he asked for it? 
They said that inll!!much as he had been a good landlod, and a good magis

tr-ate, they would be happy to give fJim anything in their power, and that 
they would give him auc! his friends a day's shooting, but they did not see 
that he had any right to have the game fed upon them, and to let it (0 strangers. 

~035. Has it come to YOllr knowledge that the right of game, or of turbary, 
was never disputed in that neighhonrhoo'l until the passing of this Act ~ 

As to the right of turbary, I believe that wa~ never displlted, because people 
were of necessity bound to submit to what was imposed upon them. They had 
one of- two alternatives; if they did not lIke what was oRe red to them, they 
could go about their bu&iness, ar:d, of cC)urse, there was no use in disputing it. 

2036. That applies to both game and turbary? 
It applies to both game and tUI bdry. 
203:'. But since the passing of the Act, and E'ince that force has been removed, 

have not tIle right,. of both game and turbary been claimed by tenants from year 
to year in that neighbourhood - ' 

They have claimed, .as fdr as turbary i~ concerned, the customary rights; that 
is to say, the fights which have been recognised by the laws of the country. and 
the lal\ s of the estate. As to the game, I do not believe that the greater part of 
the tenants have made any move at all. In fact, I think the persons who have 
'principally made moves in the game question, are persons who were from time to 
time prosecuted for trespassing in pursuit of game. But they now claim no 
more than the law entitles them to enjoy. 

~ 

20~8. Is it not the fdct that those rights have b~en claimed ~ 
Of course, they have been claimed in particular, cases, and in particular 

instances; but as a general rule the tenant fdrmers. in the north of Irelan4 do 
not Jay any claim to them at all, and, in fact, are quite careless of them, and would 
prefel' that there was no game at all. 

2039. In your own district have they not been claimed on at least three large 
properties in Donegal l' 

There are individuals who have claimed the right of killing game upon their 
own farms. but nothing more thao that. 

2040. And of preventing anybody else from killing game? 
No, I have not heard of such a thing at all. 
:.2041. You mentioned just now that Mr. Styles was told that they would giv~ 

him a day's shooting; that means, I suppose, that if he did not ask for it he 
would not have it? 

As the game law stands, of course any person in possession of the land would 
be entitled t(1 the game •• 

2042. Lord Somerhill.] You meall that he would be liable to be pros~cu .. ted 
for a tre"spass; but did you ever up to this time in the whole of y~ur practlCe, 
hear of any teo ant bringing an action against a landlord for a sportlDg trespass? 

Certainly not. 
(136.) G G 2043. Viscount 

Mr. M. Henrv_ 

loth July 18711. 
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2043. Vi5cou~t LijJord.] This is lh~ first time that there could hJ.vc bE'cn all 
action taken? 

Certainly not . 
2044. Except at the peril of an eviction i 
There could h,l\'e bet'n an action tAen last August; or immediately aftl'r the 

passing of the Land Act in 1870. 
2045. Lord O' Hagan.] Or before, at the peril of an eviction? 
Certainly, and I believe that, in fad, the cause of a great deal of the ill fedinO' 

which exists is on at'count of a gl3ntleman having shot a fal mer's gre\,houll,l ,~ 
the farmer's dl)or; he had a sp.orting dog, and be~ore the p,lssing or the Land 
Act the gentleman came to hIS door a.nd shot Ius dog. and proceedin0'3 were 

\ about to be in~titu~ell, and he hud to refrain from proceedings in ConSe(l~enCe of 
a notice to qUlt beIng served, or threatf'ned to be served. 

204.6. VIscount Liff01d.] That was not a Donegal landlord 1 
I do not like to give instances; he was not a l,lDdlord, exactly, but he was 

a person who had permission from the ldlldlord; he was a licenst'e for shooting 
purposes. 

2047. Lord Wenlock.] Was the shooting let to him? 
I CdIlnot say whether it wa'! let, but he had permbsion. 
2048. Earl of Straqbroke.] Yon might state the county withaut mentioning 

who It was? . 
It was in tbe county of Donegal, near my Lord LifFord's place: 

2049. Lord Str;ward.] How do you consider that the landior,j's position is 
altered as rei1.ard~ shooting, from what it was before the passing of the Act? 

The landlord was in the habit of exercising the right uf shooting beforo the 
passing of the Act; two landlord., di~puted, and the question wai l'aiied as to the 
tenant in possession hemg elltirled to the game,and the prosecution being nec~ss,\fjly 
brought in the tenant's name, inasmuch as there WIlS no reservation, the tenanto;, 
or at least some of the tenants naturally said we have been feeding thh :,!ame, 
and we hdve been harshly treated, and we do not see why we slrould permit 
th?se gentlemen to let the game when they treat us so harshly themselves. 

2050. But that before the passing of the Act if the tenant was to refuse his 
landlord permis,>ioll to sport he would bil immediately evicted? 
Som~ landlordii would evict and others would not. 
2051. How i'l the position of the landlord now altered; he could still eject, 

could he not? 
He could, certainly. 
2052. And according to the 14th clause, as I read it, he would not be liable 

to payment of compensation for disturbdnce ? 
I believe that he would not. 
20.53. Viscount Lifford. J Doe~ that clause apply to Ulster? 

'That is a question upon which I am not prepared to give an opinion at the 
present tIme. 

2054,. You spoke just now of the harshness with which the hndlord had 
treated the tenant; was it not the fdct that the reason which tlre"e gentlemen on 
Mr. Styles' estatl'l gave for givipg him a day's shooting now and then, if he 
asked 1'01"' it, was his goodness as a landlord? 

I believe that was the reason. 
205.5. Lord Somerhill.] Do you suppose that the tenants would think it just 

that \\ hen the custom of the county was established in some respects which were 
in their fdvour, there' ought not to be established a custom of the country which 
Was in favuur of the landowner? 

The tenants, as a general rule, do not care about the game; it is only in excep
tional instances that the tenants feel any intel est at all in the game question, 
and they would be desirous of seeing the game totally extinct, that they might 
have the enjoyment of their lands and crops free and uninjured alike by the game 
and by the persons who trespass in pursuit of it. 

2056. Practically, they have adopted the view which I suggest, that is to say, 
they have continued the custom of the country ~ 

Certainly. On some estates the tenanh are entitled to the .game; in Mr. 
Ogilby's estate, which now belongs to the Skinners' Company, I think the tenants 

at 
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at all times shoot their own game, and on particular estates they have been from Mr. M. Htmry. 
time to time entitled to the game; there are ,'ariou3 cmtoms as to game on 
,ariolls estates; on some estates the tenants have to send so many birds to the 10th July "1872. 

landlord, and things oCtha~ kind. 

2057. Viscount Lifford.] Those are tenants who hold by lease? 
EVt'n witllout lease, I have known them to send birds to the landlord after 

having shot them, but whether it was a matter of compuJsion or not. I do' not 
know. 

20,')8. Was it by co\elJant? 
There could not be a covenant except bJ deed, and those were tenants from 

year to yt'ar. , 

205!J. Lord Somerhill.] There are, I apprehend, in Ireland variollS customs 
of that kind; in some places t~n~nts .are hound to pre!'lerJ'e foxe~, are they not? 

Y ('s, 1 lu~ve heard of that exlstlDg In the south and west, but not in Ulster. 

206o. If the customs of the country are legalised. in the matters of tenant-right, 
do YOIl not think that the tenants would be quite satisfied if they were legalised 
in all those other matters? 

Where there ha\ e been established customs, and \\ here they do. 110t press 
heavily upon the tenants, I am sure they would he quite satisfied to have them 
legalised, but tllere is a material difference ilJ my mind between a: custom and 
an e~late rule. 

2061. Lord jlt:red!Jth.] Did the pa~sing of the Act make any difference in the 
rights of either party with regard to game? 

, No, not the slightest. 

2002. Lord O'Hagan.] As I understand you, there is only a single case in 
which you have ever known an interference by a tenant with a ldudlord since 
the'passing of thE' Act? 

I have only ht:ard of a single case in the (!ounty of Donegal. 

2063. Viscount Lifford.] Surely you are aware of more case5 than one; you 
know the cases of Lord Conyngham and Mr. ~tyle~ ~ 

I do not know the case of ~Jr. Styles at all. 

:z064. But you have been telling liS about the tenant's writing a letter, and 
saying that be might, in considerdtion of his good character, have a day's 
shooting? , 

I do not kDOW that there was any actual force used, as in the Marquis of 
Conyngham's case. I beard that there was actual force made use of in the 
Marquis of Conyngham's case, but I never hedrd that they had actually pre

. vented him, further than that they volunteered to give a right which he <,!ould 
not enforce at law. 

2065. You heard that there was a letter, saying that they would not allow 
him to shootV' 

I,sa'\\ the letter, saying that they would permit him to do so. 

20(\6. Lord Mered!Jth.] As -regclrds Lord Cooyogham·s estate, do you only 
speak from hearsay? ' 

I have only heard of the Marquis of Conyngham's estate. 
, 

2067. You know nothing yourself about it? 
I know that the customs there are certainly very good, and the tenants arl! very 

well contented vlith them. 

2068. As regards any. warning to his keepers, do you only know that from, 
hearsay, or do you ~now it of your own knowledge 1 

From heal'say only. 

2069. Lord Lurgan.] When you say the tenants on Lord Conyngham's e,.tate 
are very" ell satisfied with the custom, to what custom are you alluding? 

The' cu.stom as to turbary and the custom as t:> sales, and the general manage
ment. 

20iO• Chairman.] But giving permission to have a days shooting: implies 
necessarily, does it not, the right to refuse to give that permission? 

Certainly, 
(136.) GG!I 2°71. Viscount 
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l\Ir. M. Henry. 2071. Viscoun t Lifford.] I think that on Lord ConynglJam's estate there was 
10th July 18'2, a ca-e of turbary too? 

There WdS. 

2072. If I mist~k: not, you were engaged in it? 
I was engaged 10 It. 

2073. Will you have the kindness to tell us about that claim? 
The claim was this: A tenant in pos~essltln of' a large tract of bog rdused. 

a neighbouring tenant permis'liotJ to cut turt; the nt'iglauouJing tt'nant went in 
pursuance of the custom, and entered upon the bog and cut his tllrf, Ila\ ing 
first tendered a reasonable sum for tnking aWdY the grdss Up_Ill the top. The 
tenant in possession ordered him off, and eventually brought a summons before 
the magistrdtes, and' the ma~dstrates fined the person who had so cut the turf. It 
wa~ appealed to the dlairm'l.n of the Quarter Sebsions, and tile chairman held 
that every tenant was entitled to cut tUlf, having made reasonable compl'n-ation 
for the injury to the surface. He said that he was entitled also, undet' the 
cu')tom of tbe estate, to cut the turf as a part of his holding, making J'eas<mable 
compensation to the person in posse!'sion for the damage actually dOlle. Be 
held Ibat III that case a re(Jsonable amount had been tendered, auJ he reversed the 
decision of the magistrates, dlsmissillg the case. 

20";'4. Lord Somer/Lill.] With respect to the right of tllrf on the estate'> with 
which you <Ire acquainted, is tbere in no case a small relit imposed upon the 
turbary, with the view to the preservation of the turf and keeping tile roads 
leading to the bog in good condition, <lnd such other advantages as ale necessary? 

There is, alJd tbat varies upon various estates; in SOIne estates tht>y give a 
shIlhng unly; in other estates they give as high as one poulld for the Cliltillg of 
the turf. 

207.5. And in mo~t instances, I believe, that fund goes towards kee/,ing up the 
roads, and the access to the bog ~ 

I twas t.he int' 1ItlOn that it should do so; I believe it goes to the bog ranger; 
and, in some mstance~, I believe, latterly, some landlords ha \ e even rec(,:1 ved that 
which was oliginally gi \ en to I he bog rauger into their pm ate pockets. 

2076. In th0se disputes about turbary, had the tenant refused to pay those 
small fines? 

Not at all; it is only in case of a large dem,md being made upon them that 
they refnse. They have refused my Lord Lifford, for instance; Le made sev6ral 
claims upon them, increasing the b0l! rc'nts, as tlley are called, from shillings to 
pounds. In one instanc(', at tLe ,ery last ses'iions, which only occurred a few days 
ago, there was a daim of a guinea, and one shilling was allowed, alld nine cabes 
were dismissed on the merits, the claim being groundlesi!. 

2077. Viscount Difford.] What was that shilling ~l' guinea for? 
For bog rent. 
2078. Was not that for the 1\ hole amount of one )'ear's firing? 
It was, certainly, but to which the tenant is entitled as appurtenant to his 

holding on paying a nominal sum. 

'2 °79. 'Lord Somer hill.] In some cases I apprehend th(~t .those questions arise 
on the custom or the facIlity which the tenant may have of selling turf off the 
land, as distinguished from cases in which he only h(Js it for his own con
sumption? 

Of course, where they have the right of seHing turf they "ould have to pay a 
much larger sum. 

20Ro. And it has been the practice, I fiuppose, 'on some turf lands? 
It has; they chdrge them a much higher rent for doing 1'0; Lut, in my 

opinion, neither landlord nor tenant is entitled to di~pose of the tUlf to the detri
ml'nt of the general right. 

2081. It is then considered, more or less, a letting separate from their holding? 
It is quite different and distinct flOm the hold in;!, because the bog in one 

instance is appurtenant: to the holding, and in the other it is a separate letting 
altogether. 

2082. Since the pasEing of the Act has there been any perceptible change in 
that cllstom? _ 

I have not perceived any e~cept)he attempt on Lord Lifford's estate. 
2083. Do 
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2083. Do you ant!cipate any from your 0\\ n knowledg~ or the tenantry? 
I do not anticipate any. 

The Witness is directed to "itbdraw. 

The Rev. JOHN ROGERS, is called in, and Examined, as follows: . 
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?tIro lJL Henry. -
10th JuJ.r 187~' 

2084. Chairman.] I BELIEVE \'our attention has been called to the workina' R J. R J 0 ev... ogers. 
of the Land Act r 

A little. 

2085 ... \V ould you Le good enough to gh'e the Committee the benefit of your 
opinion with regard to the wOI'king of the Land Act as to the relation between 
landlord and telJant ? 

My opinion is that on the whole it is satisfactory. 

2086. Do you mean that it is satisfactory to both the landlord and the 
tell ant ? 

Not alto!;l:'tller satisfactory, I presume, to the ldndlords, else we should not 
have had this Committee. At least that is my opinion. I must say that whilst 
I have wished what was right to both parties, 1 have been rather in the iutelests 
of the tenant all along. 

?087. Do you' comider that the original tribunal of the chairmen of sessions 
is a gooJ tl ibunal for 01 iginal jurisdiction on these matters? 

I do. I think it is the best by f,lf; and I am furnished with resolutions 
which, if your Lordships will permit me, I will put upon the evidence, and \\hich 
have been 'passed at the various Tenant Right Assocldtions upon thdt subject. 
That is tIle best answer, I pr.esllme, th..Lt I could gIve to the question. 

2088. Notwithstanding the fact that there are 33 indrpendent judges aCling 
without concert (Ir communicdtiun' with e\llh olher, and therefore necessarily 
leading, occasionally at least, to a difference of opinion? 

There has been difference of opinion, I am sorry to SdY; but I am boun!1 to 
add that in those cases where a decision has been ).!iven against what I would call 
tenants' rights, i~ has nut been a dechion (I ~pedk respectfully) which the fdcts of 
the case would WClrrant ; anci I am sathfied that those decisions haviug Leen 
reversed, or the decree amended, in several cases, the judge of dssize came to the 
right conclusion. In the county of Antrim, for example, one or two cases occur
red, I think, where the chairman of the county came to a certdin conclusion upon 
the subject, and his decision was reversed, or amended, on appeal by the judge, 
and I think v.ery properly, if I Illay expre::s an opinion. I think there is also a 
case in the county of Donegal, which came under my notice, viz., the case of 
Frede against Lord Leitrim. 

2u89. Did any of those ca3es go beyond the judge of assize to the Court of 
Land Cases Heserved? 

I believe there was one case appealed (not any of those cases to which I have 
referred); I think it was Austin agaillst his landlord, but the appellant I 
think died. 

2090 • .I' am informed that there has been no single instance of &- case being 
carried to the ultimate Conrt of A ppelll, the Court of the Land Case:! Reserved? 

One Cdse was appealed, but the appdl,mt, I think, ,in the meantime died. I 
think that is the fact. Another was appealed, but not plOsecuted . 

. 20~11. That is a most important question, and ought to be determined, I should 
suppose, speedily? 

1 should suppose the sooner the better. 

209:2. There has been great difference of opinion, has there not, upon that 
subject 'I 

Yes; I think that it is perfectly undeniable that tenant-right has been recog-
(136.) G G 3 nised 
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Rev. !:..!!!gers. nised in connection with lea$es .. There is,,in fact, I believe, in books 'Oil law, 
loth July ~872. such a thing as leasehold tenant-right, and I have a numbe1' of instances of it. 

2093. You are rather arguing the t:ase before the Committee now, are you 
not, than expressing your opinion upon it 1 

I will state facts upon the subject if I am permitted. 

2094. We do not want exactly to have the Act construeri for us. 'What we 
want to know is your opinion as to the effect of the workiuO' of the Act UpOIl the 
relation between landlord and tenant? . 0 

I do not presume to be competent to int~rpret the Act at aH, and I did not 
understand that I was brqught here for thdt purpose; but I rather think that 
my opilllon upon this question would come legitimately under the considel ation 

\of the Committee; that is. as t~ the working of the Act in re'Tard to thIS "ery 
important question of leases. 0 

2095. All that you can say upun that sut1eet, as I understand is, that a dif
ference of opinion exists, and tlIat It is ,'ery de,irable that the qUL'stion should 
be settled by the highest authorities? 

Yes. 

20gb. ,Lord Brode1'ick. ] You are not prepared to state whether those relations 
have-been rendereri more friendly and intimate, or whether there has been a 
greater difference between the two parties since the passin~ of the Act ~ 

I think that there is a much better state of feeling in the conntry, that is my 
impression. I think that, comparativel,y speaking, to a large extent, the Act is 
working well; that is my decided conviction. 

2?Y7. Lord Lurgan.] May I a~k of what counties you are "peaking ~ 
I ~m flOm the County Down, and 1 speak of that and of the counties of 

Antrim and Derry, the latter of which is my native county. 

2098. Earl of Kimber/ey.1 Are you not in this difficulty in answering all 
these questhms: that- it is very premature to give an opinion upon the \\ orking 
of the Act at present? 

There is no question abouL it, and there is not a tenant-right a~sociation in 
Ulster which has not come to a dedsion upon thatpoint very emphatically; that 
sq far as the Act has been in operatlOn, 1t has worl<ed comparatively satisfactorily, 
but that it ,has not been in operation so long as to enable the public to come to 
an absolute deci,sion upon the subject. ! think that III regard to the education 
question in 'England, O~le 6f the view's put forward by Mr. Forster last year was 
that the Education Act had npt been so long in operation as to walT3Jlt the 
questlOn being opened up- again by the Legislature so soon, so I think, here. 

2('99. Lord O' Hagan.] So far" however, as you hdve known of the working 
of the Act on the relatio,ns of classes, it has heen satbfactory III the counties 
with which you are acqualDted ? 

Most satisfactory. 

2100. What is your opinion as to how 1t has operated upon the value of 
property? . -

It has enhanced the vallie of property, as regards tne tenants' interests, in the 
first instance, and as regards the lalldlords in the second; for imtance, on Lord 
Edwin Hill Trevor's esfdte there was an old man who wished to make hIS will; 
he applied to the o~Jice, which is the usual courtesy, for permission to 
sell; the office', exercismg wh<1t is part of the tenant-right custom, availed 
itself of the privilege of pre-emption; Lord Edwin Hill Trevor W-lS so 
generous that he allowed it to go to the <lrbitrdtion of two farmers who did not 
live on his property at all; the rescllt of the arbitration was, thdt for 15 Con
yingham acres, which was the extent of the farm, 27 1. lOs. rent, which \vafJ 
very neady 21. an acre, Lord Ed win Hill Trevor pdid 460 1., whicll is very 

, nearly 301. an acre; that occurred very lately. 

2101. Lord Somernill.] That was given by a proprietor? 
That was given by a propnetor. 

:lI'O~. Lord Steward.] Was that for the tenant-right or for the fee-simple 1_ 
For the tenant-right. 

2l03. But 
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2103., But I underillood my Lord.O'Hagan's question to refer more to the 
value of the land in fee-simple than to the value of the tenant-right--

2104 Lord O'Hagan.] Have you known any case of the sale of an e5tate in 
the open market? 

I can ghe the case which I presume is "ell known tl) all, viz., the 
Marquess of 'VaterfOl d's property, which sold very high; clod i know two or 
three .small propertieli iIi the county of Derry and elsewhere which sold much 
higher; F-ome of t!Jo5e c1J~nged hands befol'e the Act, ~nd they have cpanged 
hands since, and the value IS very much enhanced. 

21115. Lord Digby.] Was the tendnt-right upon those properties high; upon 
Lord Waterford's, for instance, where you mentioned that the fee-~imple' had 
been sold fur a high figure 1 , 

I speak more trolU flcollec\ions of con"ersation~ which I have had with 
parties who lived upon the property; I think .the tenant-right sold usually at 
about from 15/. to 20l. an acre. 

_ 2106. Earl of Stradbrolte.] You have stated that property has sold higher 
during the last few years than it did before the pa~sing of this Act? _ 

Yes, much higher. 
2107. Do you conceive t.hat that was the result of this Act? 
I do, becau~e it is giving the tenants what they hope and believe is security, 

and hence they invest. 

2108. Lord Somcrhilt.] Ha\'e you eve~ made a.ny comparison between the 
prices of agricultural produce now, and the prices when those lands were 
previously let ? 

No, I have not. 
2109. I suppose you are.generally aware that the price of beef and mutton, 

and sheep,' and store cattle and fat cattle, and cereal produce also, has risen very 
considerably? 

It has, b~t l.!bour has risen very much too; and hence the fdrmers are put to 
much more expense than they were. 

21 I u. That would not apply much to large farmers who had large' grazing 
farms, would It? , 

Yes; but wt' are chidly agricultural in the qorth. 
2111. And I believe that the holdings are small? 
The holdings are small. . . 
21 12. Do not the farmers themselves, and their families, work on those 

holdings 1 
Yes, they do. 
2113. Then the price of labour in money does not affect them, does it? 
Bul they are entitled to their wages, even though they are not servants or' 

labourers in the ordinary sense. 

~114. A man would have to pay himself if he was at work on his own land, 
would he not? 

Well, I think he is entitled to wages; so are the members of his family. Here 
as in a higher field the labourer is worthy of his hire. 

2t15. He is entitled to his wages from the person for whom he works; but 
what he pays as farmer he receives as labourer; and therefore I do Dot see how 
it affects his) early reveDue? 

He would have a pp.rfect right to deduct the value of his own labour from his 
yearly income, unless it is expected that the farmer is to labour and not to be 
remunerated. 

2116. But in a household, where the master or the mistress takes a share of 
the household work, the price of labour cannot matter, whether it is a hundred 
pounds or a hundred pence, if they have to")-eceive-it with their right hand and 
put into the pockt't with the left r 

But. it is so much that mu~t be deducted from the sum ~otal before you can 
calculate your benefit from the high price of cattle, and the high price of farm 
produce. 

211;. There is no doubt that it would be calculated in the rent, but not in 
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the labour. It cannot matter whether a man' gets a hundred pounds, for his 
calf or whether he gets a hundred pence, if the labour does not altt'r. Leavin'"' 
that question, bas the rental of land risen in proportion to the price of the good~ 
will or tenant.right, which I understand you to say has risen considerably. 

Yes; the value ha~ risen. 
2118. Has the value of the fee.simple I isen in proportion generally? 
I think it has. , 
21 I g. Has the rent risen? 
It was always a part of the custom that the landlord had the right (if 

I may so speak of landlords having a right), from time to time, to have a re
valuation; and the J ent \\ as rai:.en, and llO reasonable man -ever objected to that. 

:7.120. Do you think that the chairmen take thllt increase of rent by the land. 
lord on the termination of a tenclncy mto consideration, in compensatiou of tenant
right? 

I belie\ e they take all the circumstances into account, and this is a well-known 
fact in Ulster. E\ ery chairman who is competent for his duties, I presume, 
kno\\ s it, because tpnant light is the right of continued occupancy at a fair-rent; 
I would add fairly illcreased rent, the landlord hadng the right of pre-emption 
in case the tenant wishes for any reason to realise the value of his interest. Upon 
a valuation, every 25 or 30 years, and accord 109 to local circumstances, or the 
increased value of the farm produce, the rent has been rdised, and nobody objected 
that I know of, because that was reasonable. 

21 !:l1. Then, as far as vour experience and observation have gone, does the 
chairman, take into consideration, in paying for the goodwill, the profit which 
the tenant may have had from the previous rent having been very low fur a. long 
time,? 

I do not know exactly. That is one of the elements for his consideration, 
but your Lordsldp will know better than I du. I do not know that such a thing 
has been Fpecifically, stated. 

212~. Lord Charlemont 1 h it your opinion that the tenants, sinl'e the 
assing of the Act, have really acquired rights which they had not before, or do 

they merely claim ri~hts which they formerly possessed? 
TLey have got the shield of law thrown over a great fact. They h.lVe now a 

legal right to propel ty which formerly they held only by the force of a custom, 
which In some measure influenced the permission of the landlord. On all 
large well-managed properties there never were, so far as I know, any very great 
collisions between landlords and tenants. The tl'Uth is that there would have 
bee'n Httle difficulty, I suppose, If we had had always to deal "ith the old 
arIStocracy on the large properties. I think it is chiefly the purcha~8 
which have been made in the Landed E;;tates Court which have brought 

.a great deal of evJl upon us, for the purchl-lsers have speculated in the property 
as they would have done III merchandise, and hence they have not treated their 
tenantry with that cOllsideration, or I fear with that justice which the old 
aristocracy of the country showed. 

2123. Earl of Stradbroke.] In fact they have been inclined to let the land 
more up to its real vrtlue than the old aristocracy did? -

I am afraid thpy have gone fdr Lerond the real value. 
2124. How do you describe the value? 
At all events they have raised it enormously, for in the case of an estate in 

the county of Antrim, which is well known as the Red Hall estate, a Belfast 
mel chant bought part of it, and he raised the rent then and there 30 per cent. 

2125. Earl of Kimberley.J You said that those estates had been raised auove 
their value, how can you raise an estate above its value? 

The predecessors of the present proprietors, I suppose, thought that they had 
let them to their value, but certainly a new light has beeIl;,let in upon them by 
the pan;enu proprietors, who have succeeded the old families. 

2126. Then t~e event pro\'"ed that the old proprietors had made a mistake? 
I do qot draw the inference, but I state the fact. 
:11 2i. Can you draw any other inference? 
1 presume that the land was at its value before and is above its value now. 

2128. But 
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2128. But how can you lEt a farm above its value? 
Because fhl-! (,nmer sometimes lIas no choke; in Ireland, especiaily, it is his 

business alone, aDd he must take such terms as are offered. 

21 :lg. Then that is the value t!lat he is' prepared to give for it 1 
He may be compelled to take It though he may not think it to be the ,'alue. 

:11 30 ' But what do you ?efine to be the letting value of a farm? 
It depends upon the quality of the Idnd and upon many otber circumstances; 

it depends upon the locality; near Belfast th~ value of lanel would be greater 
for the same extent, tban ill remoter districts. 

2 J 31. Do you think that the \'Rlue of a farm can bc defined to be anything 
else than what you can get for it? 

It depends upon the way in which it is sold; if, according to the custom, it 
was to be sold hy public sale, 'he tenant-right was invariably advertised and not 
the int~rest held under the lease, and the puLlic price would be a test . 

. 2132. Lord Charlemont.] It is the tenant's interest that you are llefininO' and 
not the landlord's intel'cISt? 0 

I referred to the case of Lord Edwin Hill-Trevor, he put iato the hands of 
two fdrmer:. to arbitrate. 

213.3. That is the tenant's interest anli not the landlord':; interest, which is 
the fee simple upon the rent of his farm. YOll said some time ago in defining 
tenant-right that the custom of the country \I as, that from time to time (vou 
mentioned 30 years) the rent should be re-con5idered and raised; Loru Kimber
ley asked you, "What is the value of a rental of a f4rm; can a farm be let abovQ 
its value" 1 

If a farmer liv('d there, and his family have lived there before him, and he 
dOfs not wish to leave the place, he may give more than its v,llue Tather than 
lea\'e, but I have known under re-valuations that the rent has been lowered . 

• 2134. Lord O'Hagan.] You mean that if there be a competition for land, 
sometimes they ghe an exceqsive rent? -

Yes; but in Ulster, land should be let by c~stom and not by competition. 

2135. Viscount Lifford.1 In short, giving a higher relit than the real value 
of the farm is a great fact of which we are aware in Ireland, but which perhaps 
may not be so well understood in other pal ts ot' the United Kingdom; is not 
that so 1 

I suppose so. 

:n 36. Earl of Kimherley.] I must again ask you what is your definition of the 
letting value of a farm! 

That is not the business of the tenant to define; he' has nO choice often; it 
would be the business of the I.mdlord or the landlord's agent, I suppose. 

2 137. Does not the answer to that question depend upon "hat is the defi-
nition of the real value? 

I su{>pose it does. 

2 138. I ask you what is the real value? 
If I had a particular case I might give an idea. 

, 2 139, How would it be possible to answer that question or anJ: Olle ~f the same 
kind without previously coming to an agreement as to the- meaDlng of the words 
" the real letting value " ? 

The letting value, I presume, is the ordinary letting value of the district. 

2140 • But supposing that the ordinary letting value in a district is _11. an 
acre, and that a teoant is willing to give me 25 s. an acre, why ia the 2<> s. an 
acre which he is willing to give me, not the real value 1 , 

There may be two landlords "hose properties adjoin your LordshIp'S cst ate ; 
and tlie difference in the rents may help to illustrate the question; I know a case 
of that surl ill the County Down where Lord Londonderry charges ) I., B:nd 
another prvprietor 1 I. the English acre, and a merr-hant bought a p~operty whIch 
lies between them, and he charged 25 s. 

2141. 'Vhich is the real value, the 25 s. or the 11. ? 
The 11. I believe. 
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2142. On what ground? 
I am satisfied, in the first place, that the properties to which I refer, which lie 

on either side of this solitary to"nland, are of better quality; in the first place 
th~y are wheat Learing land, and this town1and will not bear "heat; those two 
properties would be better worth 258. an acre than the other would be worth 1 1., 
whereas it is charged 25 s. 

2143. Then I understand ) ou to say that there are three properties, A., B., 
and C., the lands A. and B. being let at 208. an acre, and the land C. being 
let at 25 s. an acre; uut you are of opinion that the land C. is worse than the 
lands A. and B.; then, If the ldnd C. lets at 25 s. an acre, is it not a necessary 
cbnclusion that the lands A. and B. are let belo" their value? 

No; because I thmk that what C. represents is of worse quality by far than 
the properties represented by A. and B., and that the customary rent of the 
district is the fair rent. 

2144. Lord Somerhill.] Am I under a correct impression that you have, in 
writing and upon consideration, published an opinion that all the land in Ulster, 
under what is called the Ulster settlement, ought to be let to the occupant for 
Il. an acre 1 

r do not see that that should be by any means a permanent thing. 
2145. Lord Char/pmont.] I think dlat what the noble Lord intended to ask 

you "as "hether you had not published your opinion that the ft'e simple value 
of the land has 1I0t increased smee the time of the settlement of Ulster, blAt 
that the real value to the owner IS the same as it was originally, and that any 
further increase belongs to the tenant occupier? 

r think it has increased very much; and the progressive increasE' is owing 
mainly to the improvements effected by the tena.nts. 

~146. Lord Somerhill.] I am not asking as to the fact, because we all know 
that the market value of land has increased, but I heard the opinion, and I 
understood; rightly or wrongly, that it was an opinion put forward by you, and 
upon your authority, that the value of land to the owner was lawfully and ought 
to be the same as it was at the time of the settlement of Ulster, in the days of the 
Stuarts? 

I have never had the honour of publishing an opinion of that sort, as far as I 
know. On the contrary, I think that I have stated already that from time to 
time the value has been going up (and very properly) at every re-valuation: I 
know that an opinion even olore extravagant was attributed to me, but it is not 
the fact, that is, that land should be only I s. an acre the Ulster plantatlon
rent; but I preached not such a heresy. 

2147. Your opinion may be misrepresented, but your opinion now is (and 
perhaps always has been) that the owner in fee of the land should participate in 
the rise in value of the land which has taken place ill the lapse of time? 

Certainly, and that ha" been a part of the custom from hme immemorial, and 
everybody concurred in that, so far as I know. 

2148. Earl of Stradbroke.] Have you been in the habit of farming land yoprself? 
I have llot; I have a ver) small glebe. 

2149. But, hving in the country, you are aware that on every estate there, may 
be lands which are very dear at 1 l. an acre, while others may be exceedmgly 
cheap at 25 s. an acre? 

Certainly. 

2] 50. Therefore, to fix a general rule a& to any particular sum of, say 11. an 
acre, is, I may say, absurd over a great extent of country? 

I know land which is better worth 3/. an acre than other land would be \\ orth 
58.; and I know, very near my own place of re'Sidence, a farm which is charged 
2/. an acre, when on the same property there are other farms charged only 11. 
an acre. There are 50 acres of this farm, and the tenant-right would fetch 1,5001. 
lo·morrow. The lease has lately expired. 

2151. 'Would you not consider that it has been let very much under its value? 
I do not say that, but it is very conveniently circumstanced. I t is very near a 

good town, and with every ad \·antage. . 
2152. Earl 
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21 5:4 .. Earl of Kimberley.] I suppose where the f~rms are let at what you 
would thInk a reasonable value (I will use that expressIOn). the tenant-riO'ht would 
be higher than where farms are let at nearer a rack-rent r ' 0 

I-'ar higber. 

21 53. In point of fact. the real question as to the value is as to how it shall be 
distributed between the landlord and the tenant? 

9£ course, if an incoming ten:'lllt beli~ves that he is going into the property or 
an mdulgent, and I. ~ay sa!, wIthout dIsrespect, a fair landlord, where the rents 
are moderate. he wIlt be dIsposed to give a much hiO'her tenant.riO'ht than he 
would upon property differently circumstanced. 0 0 

21 ~4. ~Llt when we speak of the value of land, I suppose we have reference to 
what It Will produce, and to tbe amount of rent which it will afford to bear with 
reference to the profit made upon it; and I tdke it that the question IS how much 
of that value shall go to the tenant and how much to the landlurd ? 

Yes; and I think that at en~ry new valuation that is taken into consideration. 

21j!j. In point of fact the landlord does not get the whole rent under the 
Ulster custom in any case. Taking the rent of the land according to its defini
tion, the rent of the land meaning that which remains over and above the profits 
which a man must get from the land, that never goes "here the Ulster custom 
prev~il~, entirely tt} the landlord r 

No; because in that case the tenant would be paying away in rent the interest 
of his own money, spent in improvements. 

2 J .16. Do you think that rent and profits are the same thing? 
No, I do not; but in propOition as the rents go up, the profits would 

diminish. 
2 J .17'. You are under the impression that profits vary in proportion to rent? 
I think that the higher the rent is, the less the profit would be to the tendnt. 
2158. That must depend, must it not, entirely UpOll what the produce of the 

land is? 
It will depend upon a great many circumstances; on the way in which it is 

cultivated, I suppose. 
21.')9. Vi~count LiJford.] I think, to cut the matter short, that if I mistake 

not, this is your opinion; that the increa~ed value of the land, over and above 
its original va]ue when it was granted to the .landlord, has been created by the 
tenant, and therefore ought to belong Lo him? 

At ~Il events, I think that in the great miljority of cases it has been created 
'Principally by him; but under Ihe system of valuation which has gone on in Ulster 
(and very properly), the increased value was not claimed. In fact the relationship 
between landlord and tenant beinrr a kind of partnership, the theory is that the 
increase should be divided. I:> 

2160. But the real answer to my Lord Kimberley's question was, that that 
was your opinion; and I think that you have put out that opinion more than once, 
have you not? 

I do not know; I have said a great many things which I suppose I have for
gotten, but I never preached heresy on this sulUect. I pre~ume. A case came 
before the county court of Derry the other day, where there was an ejectment, 
where a tenant was to be put out by one of the companies; the gentlemen 
coming over here from London to manage those properties do not understand 
Ireland \ery \ well. and sometimes there is what we should call (perhaps 
it IS not the best name) oppression; the greatest instauces of oppression are upon 
those properties. simply because gentlemen coming over from London do not un
derstand the nature of land tenure in Ireland; it was given in eyidence, and the 
agent admitted that the tenant had reclaimed the difference bet'Teen nine acres in 
1857 and 39 acres then; that is to say, as the turr was taken a\\ay, what are 
called among the people the under fields, that is what is left, were gradually 
reclaimed and made arable; he had paid st. for the nine acres, and he extend~d 
his farm until it became 39 acres, and then he is charged 23/.; then some dIS
pute occurs between himself and the company. and he is ejected, or proposed to 
be ejected, ana the agent comes forward and says that he conside~ that he has 
damaged the property very much; now the difference between mne acres and 
39 acres in this case was entirely owing to him i he added-that land to the farm, 
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ReT. J. Rogers. and yet as he added it, the rent went up until where he had paid 81. he pays 
loth July 187!2. 231.; that would be an illustration of the general practice in Ireland. 

2] 61. Earl of Kimberley.] Is it the case that the Ulster tenant-right repre
sents the value of' the tenants' improvements'? 

No, it should not do that. 

2162. I always understood that Ulster tenant-right differed from the claim 
made ,in •. other parts of ,IrE;land, in that it did not necessarily represent thfl 
te~ant ~ Improvements; If It be so, how do you reconcile that with your last 
answerr 

What I should have said is that it should not do that alone. The Ulster 
tenant.right represents the improvements and a great lIeal more. 

\ ~2163· Has the Ulster tenant-right custom anything to do and if so what has 
it to do, with the improvements which the tenant has made?' , , 

It has ever recognised hie right to sell the improvements. The improvements 
never \\ ere to be taken in in any valuation or re-valuation; other circumstances 
were to guide the valuators, or the landlorde, or their agents, in raising the rent. 

. 2164. Assuming t.hat th~re i~ a tenant who does not pr?fess to have .made any 
Improvement upon hIS holdmg, 1S he not, nevertheless, entitled to sell hiS right to 
the occupation under the Ulster custom? 

He is; that is the first element in it. 

2165. Is the fact of his baving improved or not improved an element in the 
Ulster custom, according to your view? 

The improvements add to the value. In estimating the increased rent, the 
improvements are not to be taken in; but if a man were selling a farm wldch had 
been very much improved, of' course his tenant-right would be much more valuable 
to him; that is to say, it would enhance the value of the tenant-right if he sold 
a farm which had been very ml1ch improved instead of one that had not. 

2 I 66. Lord Steward.] Was this ca~e which you mentioned as happening 
under one of the compames tned btlfore the chairman's court? 

It was; it was tried at Coleraine. 

2167. What was the decision of the chairman? 
The dispute turned upon six and a half acres of bog, which the tenant was 

holding wrongfully. He was entering upon it to culth'ate while he was only 
really entitled, as he himself admitted, to half all acre. A dispute arose between 
the landlord and the tenant, and the result was that when the chairman saw the 
irpprovements that this man had made (he had built a very good house at a cost 
of 300t., and he had reclaimed so much land) he recommended them to settle it. 
The agent \\ as very an:x.ious that he should give in his decision, if he did come to 
a decision, that the Ulster custom was not in operation upon that e3tate. and the 
chairman said he would do nothing of the sort. So the whole matter is recom
mended to be settled, and the tenant is expected to be retained upon the recom
mendation of the chairman, as he was a very valuable and improving tenant. 

2] 68. Supposing this case had occurred before the passing of the Land Act, 
this tenant would have been turned out without any compensation for the 
improvements which he had made, would he not? 

I am very much afraid that he \\ ould. 

2]69. Since the passing of the Land Act he ~omes under ~he com~ensat~on 1 
It was a tenant-right farm; it had been III the possessIOn of hls famIly for 

50 years. _ 

2170. He ha\ing got into a quarrel with his land~ord, wou~d he ~ave been, 
before the passing of this Act, entitled to compensatIOn on belDg eVIcted from 
his farm '? 

[t would have depended very much upon the mooel or spirit of the agent; but 
I have known parties to sell their tt:nant-right three months after they were 
evicted, showing the hold which the custom has over the public mind. 

2] 71. He was, in fact, in the power, of the landlord as to whether he would 
receh'e anything or not on being turned out of the farm? 

He was. No doubt the present Act is a great legal protection. 
2172. Since 
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2) 72. SJnce the p~siDg of the Act he is entitled to compensatilln if be is Rov.J. Rog",. 
turned out of his farm? 
, y ioth JuJ,1872. es . 

• 21 7 3· The~ in that case the passing of the Act has afforded, in your opinion, 
a Just protectIon to the tenant? 

Very much so; and supposing that the Act is to be changed at all, I venture 
to say, ifJ may offt!r an opinion, that if there is'to be new legislation, if the Act 
is to be amended, the amendments may with advllntafYe be in a different direction 
from that which is contemplated. There are a great many things which require 
still to be introduced for the protection of the tenant. 

2174. What change do you imagine is contempiated in the .-\ct? 
J do not, of course l know what may be the result of the deliberations of this 

Committee. 

2) 75. Earl of Kimberley.J Is there anything in the \\orking of the Act which 
leads you to think that alterations in it are required, and. if so, what alterations 
are req uired ? 

I think that if the onu') of proof with regard to the Ulster custom were thrown 
upon the landlord, instead of where it is, that would be an improvement With 
regard to the usages (that is the term in the Art of Parliament in reference to 
tht' Ulster custom) the attempt is, as far as the attempt can be carried out, to 
lead people to understand that the Act legalises those usages of the office, and 
not what are the realllsages of the province. In the working of the Act those 
reguldtions of the rent offices which are innovdtions should be disallowed. 

2) ;6. You will bear in mind that my question had referenct! to the working 
of the Act? 

Yes; there was no infringement of the old custom until after the year 1838. 
The attempt, of course, is in every case which comes before the count v court to 
try to establish the local usages of the office, instead of the old uSdges wbich were 
public sdle (that was an \Isage of the province), or deciding the case byarbitra
tion, or by a valuation, or anything ot that sort. Those were the usages which, 
if I may say so, were always practised; but the usages of the several estate offices 
are not usages at all; fol' example, in deciding the que'>tion of a claim for tenant
right upon an estate, an agent will come forward, and he will say that tile usage 
of that estate is that the maximum or minimum value is 10 1. an acre; but every
body knows, who kno\\ s anything about Ulster, that that is not one of the usages 
of Ulster; that is the usage of an office which has been imposed; it is an infringe
ment. An Act of Parliament even cannot create a usage. It must be the off
spring of the peuple's consent. 

:J.l77. Earl of Stradbroke.] This usage to which you objEct has been going on 
for how many years? • 

The first infringement, so far as I know, of the ancient custom, was introduced 
or began to be practised after 1838, and from that time down to the present, 
there has always been progress, at all events in this respect, until, in many cases, 
the landlord would only allow 6 I. or M I., whereas by public sale the tenant 
would get 15/. or 26 I. 

:2 ) 78. I suppose the amount which they would. get by public sale depended 
upon the rent of the particular property; if the rent was low, they would give 
much more; and if the rent was pretty nearly the value, they would give less? 

I presume so. 

2179. Earl of Kimberley.] Have there been any decisions of the chairmen on 
this point, which you think lead to doubt as to the satisfactory working of the 
Act'/ 

I do not recollect at pre~cnt any particular one, but I know that in the case to 
which I referred in the county Derry, where the chairman's decisions have been 
always received with very great confidence and favour, the attempt was put 
forward on the side of the office to limit the tenant-right value to 10 I. an acre j 

I know that estate weH; I knew it before the agent knew it. I believe that usage 
is a thin IP " as to \\hich the memory of man runneth not to the contrary." Now, 
my memOory runs to the contrary of that, for I remember wben the tenant-right 
was sold there at from 151. to 201. an acre. ' 

{13G.}" H H 3 2180. is 
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, 2180. Is there any reason to suppose that the fact, whatever it be, of the 
usage existing, it will not be ",atisfactorily ascertained in those cases \\ hen they 
go before the court? ' 

It is to be hoped that it will be ascertained. Several decisions have been ghcn 
in the county of Down, fur example, and the county of Dprry, where the tenants 
themselves were perfe<.t1y satisfied with the justice and decision. I belie\'e there 
are some cases where the full claim was awarded, and the question of usaO'e 
determllled by going beyond the individual property into the dl5trict. 0 

218,1. Viscount LijJord.] Are you aware of the number of leases" hich were 
given in the COllrse of the last century. at low rents, with covenants for quiet 
surrender on condition of houses being built, dmins and fence:. LeinO' malle, and 
trees being planted? I:) 

\ I am not aware of the number. but I recollect to have seen a covenant where the 
tenant "as required to plant cider trees in the Bog of Allen. 

2] 82. I am talking of your own county and of the neighbouring county; 
were there such lease'! ? 

Yes; but it was stated hefore the Devon Commission that those co\'enants were 
scarcely ever enforced, Your Lordship and the other noLle Lords know \ery 
well that all those leases were ghen at that time for political purposes; they 
were not gIven for the benefit of the tenants at all. 

2183- Those 'are the 40 s. freehold leases wlJich yuu reflr to; but I am 
talking of those large leases (lal'ge, I mean, for Ireland) of from 50 to 100 
acre~, which were gl anted on reclaiming terms: that the land was to be re
claimed and a Louse to be built, in consideration of the lowness of the rent: 

I have not seen anything of that sort, but that is just one of the things as to 
which I would object to the Act, if there were to be nny improvements, and that 
is the sets-off agaiust the c1aim made by the tenant. One of these sets-off'is that 
he has not properly cultivated the land, and has dilapidated the buildings. I 
do not think that it is a moral offence for a man to do that. The landlord had 
not put the buildings there, and to punish the man who had made the improve
ments for not taking lare of his own property is most extraordinary. 

2184. But, according to the terms of that lease, th~ man put up those build
ings anJ planted those trees in consideration of the lowness of his rent. I cO'.lld 
produce the leases, and I know that to be the case in a great number of lea~es, 
particularly on :(.ord Charlemont's property? 

I am aware of the circumstances of that property; I know that one of the 
witnesses called before the DeVOll Commission stated the tenant-right sold on 
his Lordship's property at 23l. an acre. -

218,). Lord O'Hagan.] The Earl of Kimberley's question wa<;, whether from 
your knowle2.ge of the working of the Act, you had any suggestions to make to 
the Committee. Will you complete your answer to that qnestion r 

I cert~inly would suggest some change with regard to that. The term 
., usages" being employed and Leing in the plural number, \\ e thought, when the 
Act was passed, that it would be liable to misconstruction, and that the custom 
v. ould be still invaded. 'Ve unlearned, not having a legal acquaintance with 
Acts of Parliament, should have preferred "usage;" but the very fact that 
"usages" has been employed is a proof, I think, of the infringement. I think 
when the measure was introduced by the PrIme Minister, he spoke of the usage 
having been impaired or ~estroyed; but then the evidence of its existence in the 
district was to he taken, which has been done by 1\11-. Justice Lawson, I think, 
and Mr. Justice FItzgerald. In two cases appealed to them, they have, gone into 
the district for corroborative evidence. 

2186. Have you any sugge::tion to make as to any changes in the Act having 
regard to the working of it ? 

The courts having a large equity jurisdiction, the benefits of the Act should 
be extended to tenements in tov. ns, and I should like in all cases of appeal, that 
the appeal should be in the first place, as at present, to the going judge of 
assize. I do not know that I have anything mOl'e than the points to which I 
have now referred. 

2187. Earl of Bandon. j In refereI;lCe to a que,stion which was put by the Earl 
~f Kimberley some time ago, with regard to the value of land, would you allow 

me 
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me to compare a case, which would happen in the South of Ireland, and to ask 
you what" ould be the case, under similar circumstances, in the Nurth of Irehlnd. 
Su pposing the case of a lease havin~ fallen out which was granted sOll}e 60 or 70 
years ago, if that happened upon my property, we naturally should have 
the land revalued, and we should be entitled to whdtever was the fairJetting 
value of it at the present lime. Supposing that the increased value was 50 I. a 
year in the South, do I correctly under&tand you that lf a similar lease feU out 
in the North of Ireland, I, as the landlord, should not be entitled to the full 
increase of 50 I. a year, but that a portion of that would be the property of the 
tenant? " 

I understood always that in the re-valuation a fair increase went to the landlord. 
and very properly; but the cases may not be like; your Lordship may have 
made the improvements, and there is no tenant-right in the south. In the north, 
a tenant having made the improvements would not, at least should not, be made 
by an increa8e of rent to surrender the interest of his capital as well as the 
capital itself sunk in those improvements. 

2188. But in estimating the increased value, would you take into consideration 
the tenant-right; would you make any difference in the increased valuation in 
consequence of there being tenant-right in the one case and not in the other? 

I believe that in all cases it is the tenant-right which really has been sold"and 
Colonel Yandeleur's steward gave it as evidence that the tenant-right was 
the title. So far as I undElrstand your Lordship's question, the value of the 
tenant-right property has never been atfected by the expiry of the lease. It has 
gone on as usual. I think that your Lordship has borne witness to that yourself? 

2189. Lord Greville.] Some time ago you were about to make some sugges
tions with regard to the working of the Act; would you be kind enough to state 
to the Committee what those suggestions were '? 

I think I had broached the subject that if further legislation was contemplated 
there would require to be some improvements. For example, bouses ill towns 
are not covered by this Act, and there is an immense outlay in the town of 
Belfast (as e"erybody knows, and, I suppose, in all other towns in Ireland) upon 
houses which are not covered by tbe Act, whilst town parks are partially so. It 
could be improved there, I fancy, ~nd I think that as the county courts have a 
Jarge equitable jurisdiction, there would be no g.reat harm in throwing their shield 
over such property as there is in a place like the town of Bellast, which the Act. 
does not reach at all. 

2190. Chairman.] A very erroneous ided has gone abroad, and it is a very 
mischievous one, that this Committee has been appointed to inquire into the pro
visions of the Land Act, and to suggest any amendments in that Act which they 
may think necessary. That is not at all the purpose for which the Committee 
was appointed. The Committee was appointed to illquir.e whether the working 
of the Act has been satisfactory with respect to the tribunal appointed to try the 
questions arising under the Act, and into the relation between ldndlord and tenant 
as to the claims to which it has given birth. We have nothing whatever to do 
with any defects in the Act itself, but we are bound to confine ourselves entirely 
to the working of the Act in the two respects which I have mentioned. The 
idea, however, has gone abroad that we are appointed to inquire into the policy 
and pwpriety of the Land Act itself altogether. We have nothing whatever to 
do .with that. We take the Act as it exists; we do not touch it in the slightest 
degree in our inquiry, but we inquire what the worling of the Act has been in 
respect, first of all, as I have explained, to the tribunal which ha~ been constituted 
for trying questions ,\ hich arise under the Act, and also with respect to the rela
tion between landlurd and tenant as to any claims which may have been originated 
by the provisions of the Act f 

I am bound to say that, so far as I know, the decisions are giving very great 
satisfaction. I am aware that sometimes opinions ha\"e been modIfied. In some 
cases neally parallel there has been something approaching to opposition in the 
decisions of some chairmen; but, with the exception of one county, I am bound 
to 8ay that the decisions are giving immense satisfaction. 

21 9 1 • Viscount Lifford.] Would J:ou sugg~st anyt.hing for giving incr.eased 
facilities for forming precedents to gUIde the dIfferent ludges of the Land Courts 
by uniformity of decisions? 

(136.) HH4 I think 

nil'. J. Ro9"' 
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I tllink it would be desirdble, certainly, if their decisions were uniform' but 
I think that the deci5ions, so far as I kr'ow, ,lith the exception of one connty as 
I have stated already, have given great satisf\lction to the tenant farmers, and 'are 
tolerably uniform. 

2192. Lord O'Hagan.] I suppose that the chairmen will follow the decision 
of a p,roper Court of Appedl whene, e-r such decision is given? 

I think that the tenant farmers of Ulster would like \'ery much for a C'l'Oe to 
be brought up before the ultimate Court of Appeal and decided on the Ulster 
cllstom. 

2193. Lord Lijj'ord.] That would decide the matter, and then there would be 
much fewer cla~ms on the part of the tenant, and much fewer oppositiollS on the 
pal't of the landlord? 

I think it would 'lave been very desirable if the Committee had induh~d me 
by taking my evidence with rE'gard to leasehold tellant.-rlght. That con~c~ out 
in the working of the Act. The other day the opinion was 6ffen·d by a ch,lir
man of a northern county, that it would be monstrollS that the Ulstel' custom 
should live at the expiry of the lease; I think tllat the reverse would be monstrous. 

2194. Lord O'Hagan,] The object of the noble and learned Chairman was to 
let you know, and through you everybody else, that the Committee has really 
no competence to advise changes in the Land Art for landlord or for t~nant, 
and It is a mistake to suppose that, save with reference to the mere \vOl king of 
the tribunal and things of that sort, this Committee has anything in the world 
to do; it cannot reverse, and cannot advise the reversal of, any legislation nhich 
has taken place? 

It has been mooted thst the matter should pass into the hands of two judges, 
but that would be a change. 

2] 9.1. No doubt it would be a change, so far as the tribunal is concerned; but 
what the Committee wish to convey is that. except with regard to auministra
tion as to the gE'neral provisions of the Act of Parliament, this Ccmmittce has 
no competence to interfere at all ? 

There is an apprehension in the country that the result of the Committee's 
deliberations might be a (,hange with regard to the court, and I am bound to 
say that there is great nervousness and greC;lt fear, because the people prefer the 
county courts, which are cheap and convenient, and local and fair. I do not mean 
to say that any other would be unfair, but they have a great manyadvanta~E'swhich 
recommend them to the appreciation of the tenant farmers of Ulster, ilnd they 
would depl'ecatt' very much, and I in their names \\ould deprecate very much, tl,at 
change with regard to the working. I have no doubt that in the country they 
"ere under misapprehensions to some extent with regard to the objects contem
plated here, but they thought that parties representing the tenant interest should 
have bEen summoned to give evidence, and tlley were not satisfied on that score. 
I give no opinion UPO\l that subject, but hence they called it a secret Committee. 
I was told to-day that it "as a secret Committee, and that I was not to come into 
it, by one of the messengers. Those things created certain apprehensions, which 
were not comfortable. 

21 96. ,YilT you st6\te shortly your views as to the leasehold tenant-~g~t;
Leases were all but universal at the end of the last century and the beglDmng of 
this centurv, and my argument is this: that if the tenant-right is extinguished at 
the expiry ~f the lease there never was, tenant-right, and there nc-yer could have 
been tenant-right, because this tenant-right property WdS held under lease at the 
eud of the last century and the beginning of this. We know tlmt during the 
operation of the 408. freehold leases everyhody "as a voter. in 1790, 6,000 
voted at the great contested election in Down; and we know from the evidence 
of a hiO'hly respectable gentleman, Mr. Wallace, of Downpatrick, that in 1825 the 
votets ~n Down were 10,000, and in 1828 they were nearly 13,000. There were 
3600 voters in 1812 upon the Marquess of Hertford's estate. The change came, 
of course, in 1829, and from 1835 to 18,)2, in all the Bills which were intlOduced 
by Mr. Sharman Craufurd, the preambles invariably referred to this property 
under leaseholds, as well as in the possessions of tenants-at-\, Ill; and the BIll 
of 1852 recordinO' this fact, having been read a second time in the House of 
Commo~s, and its

o 
principle consequent! y approved, I comider this \ cry ~trong 

, eVIdence 
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evidence in support of leasehold tenant-right. Then there are 38 witnesses, 
all ,in succession, which I counted before the Devon Commission, who 
bear evidence to tbat fact, that in no case did the expiry of the lease affect the 
property. For example, Mr. Sluart, from Letterkenny, says, that ,. Lease or no 
lease it ia no matter, the tenant-right is the title," and when we take into ac
count the mass of evidence which was given before the Devon Commission on this 
subject, I think that ,?olhing but an extreme weakncslI at' memory, or I'omething 
approaching a want of moral sense, could dispute this fclct. Then, Mr. Trench 
gives his evidence in 1865 with regard to property which he was representing, 
viz., the Marquess of Lansdowne's, and be says, •• 'Vrilten contracts have 
exi:;tp-d for the la~t 10 years, but this has not altered the po;ition with regard to 
the tenant-right in the least degree;" and Lord Dutrerin, the only "itness from 
the north of Ireland examined before Mr. Maguire's Committee, says, "'fhat the 
tenant-right of a ftlrm without a ledse is as high as one With a ledse." When there 
was an attempt, at the time this measure was introduced into the Hou')e of Com
mons, made, I think, by a Scotch Member, to il}troduce something in con
nection with the first and second dduses, which would preclude a tenant 
from making any claim if he got a lease after the passing of the Act for 
31 years, Mr. Fortescue stated that the custom had been that the lease 
and the tenant-right ran concurrently, and so with regard to others. Mr. 
Crawfurd, as I have stated, had it introduced into his Tenant-right Bills, and 
my Lord Lurgan bears testimony to it in this way; that tbe e'<piratioll of a lease 
does not do away with the Ulster custom. I am anxiou .. to save your Lordships' 
time, and therefore I have selected just "two or three· cases; I am unwilling to 
takp more as your Lordships bave been very indulgent to me already, but I shall 
be t!lad to answer any questions in the way of cross-examindtion; iu fact, on any 
estate in Ulster so far as I know, only three witnesses could be produced on the 
othel" side, those being the landlord, the agent, and his bailiff, who would say 
that the lease affected the tenant-right intere!>t; thdt is to say, that when it 
expired the tenant-right interest ceased. 1 do not say that they would do it, but 
they are the only three persons, according to my opinion, \VhlJ could by any pos
sibiJity be -produced; 1 only repeat what I have already said, that on the Idrge 
estates there has been nothing but the greatest justice, and I may say indulgence, 
ill reference to this great question of tenant-right. 

2197. Lord Wenl(Jck.] Is it your opinion that the purchasing by the landlord 
of all the tenant-right excludes the tenant from obtaining any future compensa
tion; take the eSlate of Lord Dufi'erin, who has bought up ,all the tenant-right 
on his estate, I am told; would that prevent the tenant from claiming any com
pensation when he retires from the farm? 

If he has bou~ht the tenant-right, I do not see how the man could sell it agaiu; 
I mean if the tenant has disposed of his entire interest, he could not sell it again. 

2198. Lord Somerhill.] As a matter of fact, have you IleaI'd that since that 
time a tenant on Lord Dufferin's estate did put forward such a cldim? 

I know that a tenant on Lord Dufferin's estate within a short time has sold 
his tenant-right. . • 

2199. Although Lord Dufrerin had bought the tenant-right befpl'e ?-
His Lordship had not bought the tenant-right here, I believe. I may express 

my own opinion from what I have henrd as to his Lordship's having bought the 
tenant-right generally; bis Lordship, I know, did buy the tenant-right of some 
farms which lie contiguous to the sea-shore wherp. villas are to be erected, and he 
alsa enlarged his demesne in this way; but it appears not to be the case with 
much of the estate. 

2200. L~rd TVenlock.] That is not an answer to my que:;tion; do you think 
that Lord Dufi'erin by that means has bought out the right of any tenant to com
pensation under the Ulster custom? 

I think he has in the cases where he has purchased the entire interest. 1 do 
not know whether he would be able to do it, or not; that is, the tenants might 
not be disp0l'ed to sell, and generally they say that they have not been asked; 
but no blame can be attached to either party in a case like this. Lord Dutferin 
the other day allowed a tenant-right farm of eight acres to be sold, a~d. it was 
sold at 27 I. 10 s. an acre. The farm, however,. has a valuable quarry on It. 

(136.) I I 'l201. Earl 
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, ,220 I. Earl of Belmore.] • Was that a farm upon which he had purchased the 
tenant right? . 

I LeJieve not: it is only with regard to a small division of the estate, I think, 
t~at the report has gone abroad that Lord Dufferin. has bought up all the tenant
lIght. 

2202. Does it not make all the difference whether Lord Dufferin had or had 
not bought up the tenant~right? . 

But those were strangers who came in, and it was decided by arbitration. 

2203. But that does not affect my question. My question is, whether suppos
ing that Lord Dufferin had bought up the tenant.right, and let the farm to 
another tenant without charging him any tenant-right, in that case it is likely 
that be would-have allowed the tenant to sell it? 

I think not. 

2204. But if Lord Dufferin had not purchased the right, but was simply allow
ing one tenant to hand over his farm to another tenant, then it would make a 
very wid~ difference? 

Yes. 

2205. Lord Wenloch.] In your opinion, if Lord Dufferin had bought the 
tenant-right, would that have excluded any future tenant from the right to sell ? 

I think that where Lord Dufferin, or any other landlord, purchased the tenant
right, the tenant c'Jming ill then would come in simply as a new tenant without 
any compensation to the outgoing tenant. 

The Witness is directed to withdraw. 

Mr. THOMAS DE MOLEYNS, Q.c., is called in : and Examined as 
fonows: 

,2206. Chair~an.] I BELIEVE you are the Chairman of Quarter Sessions for 
the county of KIlkenny. . 

I am, and pr~viously to that I was Chairman of Sessions for the East Riding 
of the county of Cork. 

2207. Have you had many cases before you under the Land Act? 
With reference to the satisfactory working of the Act, which I think is one of 

the questions your Lordship has put, perhaps the best answer I can give is that 
I have had "ery few cases indeed. In Kilkenny the relations of landlord and 
tenant have been both before and since the Act so entirely satisfactory that 
ejectments are extremely few, and evictiolls still rarer. Only two land cases, 
and those of the smallest amount, and between a very small class of proprietors, 
have arisen, and tIJere \\ ere no appeals from the decisions; one of the two cases I 
settled amIcably for the parties, and in the other the amount given was extremely 
small. 

2208. I suppose those cases involved principally questions of fact? 
In almo!'t all those cases questions of law arise as to administrations, or other 

collateral matters. 

22,)9. As far as your experience goes, the working of the Act bas been satis
factory? 

I should say entire) y so, according to the views of the framers of the Act, 
that there should be as little litigation .us possible upon it. 

2210. With regard to the original jurisdiction of the chairmen upon these 
m'atters, do you consider that that is a satisfdctory tribunal for the decision of 
those t]uestions which arise under the ~and Act? 

T need not tell your Lord",hips that there is .. cry great awkwardness in one of 
a body answering a question which affects their own jurisdiction, but I believe 
that collectively and individually we have so very little wish to retain what 
is an invidious and a \ery troublesome jurisdiction, that I may probably, in 
the interests of the public, state what my opinion is; T certainly consider that 
it is the best tribunal that could have been selected for the purpose; the people 

are 
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are' familiar with it, it is confined within localllound3, and it is a cheap and easily Mr. T. 
availdble ~ode of procedure. D.Moleyu, ~c. 

2211. The first objection which has been suggested, and which lies upon the 
surfate, is, there being so many different judges acting independently of each 
other, that conflicting decisions necessarily result; what are your views as to that? 

It is impossible to doubt that this may be so, but 1 would sugges~ that it must 
have bE-en equally patent 18 months back when the Legislature sanctioned the 
jurisdiction being remitted to 33 individudls; it is hardly possible to ensure 
entire uniformity of decision, but if I may be allowed to~ offer a Cew remarks 
upon the subject, ( would say that with regard trl every great statute that ha~ been 
Jlassed there have been differences of opinion and differences of judicial decisions 
for a considerable period atter the passing of the Acts. The constructions of 
the Statute of Frauds, the Statute of 'V ills, and several other Statutes have only 
been settled after considerable periodll, and it. is rather early to antieipate that 
in 18 months uniformity of decision upon this Act could be arrived.at. But in 
order to effect this object I would suggest that every pos~ible means of securinIJ 
the opinions of an appelldte court ought to be taken, and I think one hardship 
of which the Chairmen have hdd to complain is, that being launched (if I may 
use such an expression) upon an unkno\\n sea, they were denied any chart. or 
any mode of obtaining judicial opinions to guide them. For instdllce, I think 
they mjght have been safely trusted with the power (\\hich W,IS given by the Act 
itself, by the 24th section, to the judge upon appeal,\ of stating a case at their own 
discretion for the opinion of the appellate tribunal. If that had been done, 
those poiLts which I have heard dlscu~sed, such as whether tenant-right can 
exist at tlW termination of' a lease, or \\ hat number of yedrs mdY be sufficient to 
modify or to abrogate the old Ulster tenant-right usage, I ha'"e no doubt would 
h3.\ e been at once, as' they arose, st4tcd. by the Cuai~men for the opinion of the 
appeilate court, and probably before this, decisiolls would have been obtained upon 
the subject. It is unfortunate, with this object, that there ha'"e been very few 
appeals taken by either landlords or tenants, and only one case has been partially 
argued before the ultimate appelldte court. Of coursf', therefore, those points 
of 1.lw remain still to be d,'cided. 

~21 J. Then would YOll have the chairman, pas<;ing by the going judge of 
assize, stdte the case at once to the Court of Land Cases Reserved? 

That would be my feeling. Whilst I would wish to retain the going judge of 
assize as the first nppellate jurisdiction for the parties to resort to, I think the 
chairman might safely be entrusted with statIDg a case for the ultimate appellate 
court. 

2213. Lord O'Hagan.] On matters of law? 
It is not confined, I think, to matters of law as regards the judge of ns~ize; 

c, As to any matter or thing," are the words in the 24th section, and I think 
that the chairman might sdfely be trusted with stating a case, perhaps going 
a little beyond a mere matter ot law. 

2214. The case which a chairman can now state to a superior court of law 
is only upon a point of IdW; 1 am speaking nQw of the ultimate tribunal, the 
Court of l.and Cases Reserved; would you coniine your suggestion" to a 
matter-of law? " 

By the 24th section the judge of assize has a power, if he thinks right, to stelte 
a case for the ultimate appelldte court.· I do not thIDk that is strictly confined 
to matters of law, the words bdng "a& to any matter or thing." 

2215. In fdct, you would give to the chairman the po~er which is now given 
to the judge? 

Yes. 

2'ZJ6. Viscount Lifford.] Would you not give the power of appeal to the 
parties, provided that it could be given without much increase of expense r . 

I would still retain the power of appeal from the chairman lly the partlelt to 
the judge of assize. 

2217. 'Vould you gil"e a further power of appeal to the Court above? 
Undoubtedly. I think the power of appeal upon an Act of this sort ought to 

be facilitated in every possible way. • 

(136.) I I :l 2218. Is 
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2218. Is not that power of appeal being left to the discretion of the judge 
one point wh~ch in fact .makes the working of the Land Act so d?ubtful at 
present P 

I would hardly say that; I am sure the -original feeling was, in ~he. interests 
of parties, perhaps, who could not afford the expense, and, e~cept ID Important 
cases, or cases which the judge of assize thought of sufficient importance, the 
appeal ought not t~ go as a matter of course; but it is perh,aps desirable that 
it should be otherWIse. . 

2219. Lord Somet·hill.] Would not that be limited satisfactorily by a stat~d 
amount? 

'That might be done. 
~220. The jurisdiction of the Court is limited in other respects, and the right 

of appeal might be limited by ,value, might it not?' 
I do not understand whether your Lordship means that the Chairmen are to 

retain the jurisdiction only to a limited amount. 

2221. My question was, whether it might not be advantageous to give an 
appellant the positive right of appeal from the Judge of Assize, when the matter 
in controversy was for a sum exceeding say, 40 I. or 100 I. ? 

My opinion is, that he ought to have the right of nppeal~ 

2222. Lord O'Hagan.] Would you extend that generally, or would you con
fine it merely to a case of value P 

There is always a difficulty, I think, in limitations of value. I may say, that 
I do nat think it would pr<lctically work. These things "hen once conceded, 
often lose their importance. They are imaginary grievances, and the appeal 
from the judge, if conceded, would probably be seldom taken. 

2223. It has been sugge~ted here by witnesses, that upon the one side, if you 
reqnire security for costs, .) ou may press hardly upon the tenant, and til<lt upon 
the other side, if you do not require security for costs, you may hdve very Im
proper proceedings instituted against the landlord; how would that affect your 
view? 

Certainly, on the second appeal there ought to be some security given for 
costs; at present from the Chairman (and ",ery properly, I think), the power 
of appeal is unlimit~d. No security for costs is required; there is no formality 
and no preliminary. That was framed by the judges ~ith the full assent, I 
think, of the Chairmen, 

2224. Chairman.] It has been suggested that the number of tribunals of 
primary jurisdiction might be limited by uniting, say three contiguous counties, 
the chairmen of those counties sitting together to decide the cases. of course, 
in their respective counties which arise under this Land Act. 'Vhat is your 
opinion as to that? 

I am very much inclined to retain the present jurisdiction; I think that there 
are many suggested remedies which could not be carried out, or, if,carried out at 
all, only with great difficulty, and I think the'local Jimits of the present counties 
and the local knowledge which the chairmen po~sess is a \ ery great advantage 
both to landlords and to tenants. I may also be permitted to add, with reference 
to any change of juris diet ion, that these land cases almost always arise out Qf eject
ments, and that I have never heard any complaint, on the part of the landlords, 
of the very large jurisdiction ex('rcise~ by the chairmen. For instance, their 
jurisdiction as to ejectments extends up to 100 I. a year rent. Considering the 
size of fdrms in Ireland, that practically comprises almost all th3 Irish ejPctments. 
There would be an extreme inconvenience as regards the tenants, at all events, 
if the land jurisdiction were taken away from the cbairmen, and the ejectment 
jurisdiction "ere still to continue, because by the 21st section, ~herever the 
tenant has ohtaiuell a decree for compensation, he cannot be put out until that 
compensation is paid. If the landlord were to be still at liberty to resort (as he 
is now) to that cheap procedure, and obtain his decree at a given time, some 
provision must be wade to prevent his b€ir.g able to put out the tenant until 
the tenant, 1It all events, should have the opportunity whi~h the Act now gives 
him of rea\i~ing the fruits, if fruits he is to realise, of the Land Claim; and then 
he might have to wait the convenience of the juuge, or whoever is appointed to 
come down to his district. 

2225. Was 
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2225· Was either of those cases which you have bad before you, a case in Mr. T. 
which the tenant could claim under a custom, and in which he would also have De MolLytu, Q.C. 

a right to compensation? - loth Jul1187~' 
No, because Kilkenny is one of those counties to which the Ulster usage does 

not apply. 

2226. But there might be another custom; there might be customs relating 
to a particular estate, and the tenant might have a right under the- custom to 
claim compensation also, might he not? -

Yes,. under wIlat are called" analogous customs;" but these rarely exist out 
of Ulster. 

2227. Earl of Siradhrohe.] J believe you ha~'e no tenant right in Kilkenny? 
None. 

2228. Have you any difficulty in defining what is called reclamation of waste 
Jand? , . .' 

Of course it is onf' of those matters which,like all other matters of fact, must,be 
inquired into by the judge upon the evidence which comes before him. It is 
specially a matler of fact what was originally waste land, and what constitutes 
its reclamation. 

2229. Do you not think that is rather a difficult question to decide? 
Not at dl more difficult, I think, than those controverted questions of fact 

which atise every day in the Chairmen's Courts, \\"ith such contradictory swearing 
that they have to make up their minds as they best can upon all those points. 
At all"Cvent;, I do not know what other tribunal \\ould not have the same diffi.~ 
culty in determining such a matter of facl. 

2230. Earl of Belmore.] Helve you .formed any opinion as to whether the 
present Court of Land Cases Reserved is the best court? 

It is hard to say that it is the worst court, but I should say it is eminently an 
unpractical court. So large a body of judges brought to sit together, where 
there is a divided responsibility, never can constitute a good working court. I 
think there is a very general feeling upon that subject. 

'2231. Would you think it desirable that there should be a limit, in point of 
value, to the jurisdiction of the Chairmen, with an appeal, of course, to the tri
bunals a!:l constituted by the Act, aod that cases of claims for amounts above that 
value, should go at once to the judge of assize, exercising an original instead 
of an appellate jurisdiction. 

I think that, considering the facility of appeal which now exists, it would be 
almost unnecessary to introduce a limItation of that sort. I again speak with 
the same delicacy upon the sul1ect, bec:t.u~e no one wishes to assume a jurisdic
tion to himself; but still, in the public interest, I think, with a faCIlity of appeal 
to the' next going judge of assize, the present tribunal is more pI acticable, and 
that u person trusted to decide a matter of fact under 500/. in value, may be 
equaily trusted to decide a claim beyond that amount. . 

2232 • Lord Steward.] Is there not also this advantage; that the chairmen 
sit more frequently than the judges 1 

There is that advantage. 

2233. If a large case had to be decided by a judge of assize, the person might 
have to wait eight months, mighL he not 1 " 

He might have to wait eil!ht months, whereas at present he can get the 
decision every two months or three months. 

2234. Earl of Belmore.] 'Vould not theohjections stated ~ymy Lord Steward 
hold equally good with regard to ejectment for rent over '100 l. a year? 

Of course that is au observation that applies 10 a certain extent, but ~be 
answer, I think, is that of ld.te years the tendency has always. been t.o 10-

crease the jurisdiction in every respect. The jurisdiction of th~ chairmen 
.orio-in'ally as to civil bills, as they were called, "as 5l.; from that It has been 
ext~nded to 40/. For rent it has been extended from 20 1. to 100 I., and in many 
respects they exercise unliU1i~ed jurisdi~tion. In cases o.f insolv~n~y, .in .1D:co~e 
Tax appeal~, in the case of ejectments for deserted premises, theIr JurisdictIOn IS 

(136.) I J 3 both 
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both unlimited and €.xclusive, for no othf'r court 'has jurisdiction, and 80 under 
many special statutes they have jurisdiction, no matter what the amount may be. 
It is merely with regard to ejectments and to ordinary civil bills, th,lt any 
limitation of amount is imposed upon them. 

2235. Lord Steward.] Wjth leference to an ejectment above 100 [., it lIas not 
to go to the assizes, but It goes to the superior COUI ts in Dubllll, does it not? 

It goes to what are c'llled the superior coarts, but. It is tried at the assizes if 
defended, the venue being local. That is O.le of the advantdges that l.1ndl;1 d<; 
get In th0se courts, at an expense of 2 t. I s. or 2 t. 2 S., I believe, \\ l,ich is the 
cost of an ejectment in the Civil. Bill Court, up t~ 100 t., whercas pl'Obably 40 t., 

.,50 t., or 60 t. would be the ordmary cost of an eJectment defended, and tried at 
\ the assizes. 

2236. Lord 0' Hagan.] It has been suggested that by way of substItution for 
the chairmen. there- might be ,two judge·s, co-ordinate with the judges of the 
superior rourts, who might perambulate Irelaud, and hear all the cases; do you 
think that such a sub~litlltion would be desir<lble ? 

I have the strongest opil1lon that it would nor be a practicable subslitutiolJ. 
In the first place, I do not think two judges could pOSSibly perform the busille~s. 
It is not from the present amount of the business that we c:m form cI j urlO'ment 
for if bad years come, there must be undoubtedly, as time goes on, a great i~crc<ls~ 
of land cases. Then your Lord5hips will recollect also that it is _ not only by 
countIes that those ca~es are heard, hut by divisions in each county, and that 
tile very object of this Act is both, as regards landlords and tenants, to )lave the 
remote districts visited. I do' not think that twojudges could possibly do it. At 
the very lowest, I should say that four would be necessary, and thl'y 'would come 
,as strangers, even if it were practicable then. 

2237· Then 'you do not think they would do the work nearly as \\elI as the 
cexistmg tribunals'? . 

You must not pres'l me in connection with that point. There may oe gl'eat 
.difference of opinion as to that. 

2:.138. Another alternative has been suggested, viz, that the I.anded Estates 
Court. should be utilisrd for this purpose, a judge being auded to the two vEOry 
able judges already sitting there; whrlt is your opinion a'l to that 'I 

It appears to me that that is founded upon a misa?prehension of the nature 
of the Landed Estates Court. It is .merely founded upon the name of the court, 
the supposItion bein;.r that the Landed Estates Court is necessarily a court lor. 
hearing land cases, whereds the duty of the Landed Estate~ Court is more with 
regard to conveyancing, in reference to sales, and ill reference to the investigation 
of titles, and probably judges of that court would be le~s a~ailable in point of 
knowledge of farming detaIls than the ordinal'y judges of assize for this purpose. 
It appears to me'to be a misapprehension, founded upon the name of the Landed 
Estates Court. 

2239. Lord Somerhill. J You are aware that various schemes have peelJ put 
before the public for altering.the const.itution of your courts, and especially for 
the purpose of reducing the number and increasing the pay, and preventing the 
Cbairmen from taking any private practice; do you think that if dn,Y such plan 
were carried out by the Legislature, it would necessarily affect the jurisdiction of 
the courts which have to deal with the land cases under this Act? 

I do not think so. For one I am very much opposed to any of those schemes; 
I think they are hardly practicable; r may perhaps be biassed in what I say, but 
I think the 'County court is one or those institutIOns which works extremely well. 
and that nothing but the desire for change, and for suggesting remedie3 which 
probably would uever be carried out, considering the difficulty which would be 
raised by the Chancellor of the Exchequer, htiS oribinated the suggestion. The 
county courts are extremely valuable and should, I think, be retained as they are. 

2240. No doubt the main principle upon which they are founded works well, 
beca~se it is from them that the county courts were introduced into England? 
. They were the precursors of the county courts in England. 

2241. But at the sante time you would think that there would not necessarily 
be an objection to improvements of detail, if those improvements were found on 

examination 
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examination to be desirable, such as reducing the number, and making the Mr. T. 
circuits more frequent l ' De JIoleynl, Q.t'. 

Whatever might have been done jf the thing were new, I doubt very much lOth July 187i • 

whether such a change could be carried into effect at present; it would involve 
an immediate expenditure, and various other items of detail of that 60rt which 
we know can be never carried out ,without great difficulty. 

2l42. Do the Chairmen meet together now in Dublin, to consider any of 
those disputed points ( . 

I btlieve that soon after the passing of the ,\ct there were one or two meeting5; 
indeed, before the passing of the Act they met constantly, for the purpose of 
healing particular points of difficulty which any chairman had, and taking the 
opiniun of the whole body upon them. In respect to practising. personally 
speaking, I virtually do not practice, but my own opinion is that it would be 
extremely injurious to the body of chairmen if they ceased to practice. 

2243. Chairman] Do they meet for the purpose of considpling questions 
which are likely to arise, or which have arisen under the Land Act? 

They meet trom time to time for the. purpose of considering questions. 

2244. Do they meet for the specific purpose of deciding amongst themselves 
tIle questionfl which arise under_ the Act 1 

At this moment I cannot bl'ing to mind whether they have nlet within the 
last 18 montlls for the purpoFe of ~pl'cifically considering questions under the 
Land Act, but they did meet repeatedly before that time, and my impression is 
that since that they have met. 

2245. We have bad evidence from Mr. Lefroy that tlJere has been no such 
meeting? 

I am quite sure then that Mr. Lefl'oy is right, and, as I have said, I do not 
exactly recollect whether since. the Land Act there have been any such meetings. 

2246. Lord Steward.] I think you did not quite finish your answer with 
regard to the chairmen practising? 

My idea is this: that it is injurious to any body of men'of that description to 
become wbat 1 would call, if I might use tbe phrase, rusty; to be taken .aut of 
the an'na of public opinion afforded by practice in the Courts. 'I'hey hear 
their own decisions discussed; they are amenable to the opinion of the 
Bar, and I do not thiDk it is desirable that they should subside into
country gentlemen, which they would be very likely to do if they were 
taken out of their profession and debarred from practising. It may be said,. 
Why does not that apply to the Superior Judge~ r But the answer to that is, 
that they sit from day to day with a Bar before them, and become a peculiar 
body; but where the Chairmen have to go down into particular counties only 
at intervals, I think it is de5irable that they should still be before the public 
and Lefore their own profession, aod should be amenable to their opinion. 

~247. Supposing the number of chairmen to be very much reJuced, and their 
labours·to be increased by two or three counties bemg given to one chairman, 
would not their time be pretty well occupied? 

Ct'rtalnlv that would meet the objection, because that would alter the con
stitution o'f the body altogether. Their time would be very greatly occupied, 
and of course they could not practice if that ,vas the case. 

224~L Does it not strike you as an anomaly, t]lat a chairman may be called 
upon to decide a Crule in ODe county judicially, \\hen he has been. arguing a 
simIlar case as an advocate in an adjoining county 1 

Of course it is open to that objection, but I do not know that this is very gene
rally. done, or that the practice is at all general; 1 quite agree that if a person 
decides a land case in one county, it would be better that he should not take a 
brief to argue wbat would perhaps be contrary to his conviction in another; but 
that I think is a matter of feeling which can yery easily Le settled .. 

2249. Lord Somerkill.] You ar~ aware probably, from report, tlJat such a case 
has arisen 1 

I have heard so. 

(136.) 2250. Lord 
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, 2250. Lord GreviZle.] Do you think it would be well that the chairmen should 
be prevented from practising in land c,i!;es? 
It~ I am very unwilling; of course, to give an opinion upon any matter of that 
sort. For myself I may certainly say that I should not do so. I thillk it is desir
able that they should not take appeals from a county court, and particulally. per
haps, in land cases; but this must be taken with the reservation that I am very 
unwilling to give an opinion ahout what may affect the feelings or the views of 
other gentlemen who are perhaps more competent to judge than I am myself. 
In the interest of the public, I believe it would be bet\er that they should not 
practise in such .~ases. . 

2251. Lord Charlemont.] You' suggested that the chairman should be able to 
state a case for the Court of Land Cases Reserved? 

Yes, at once. 

22;2. It has been previously suggested hert' by a learned judge that the appeals 
should be i~ all cases froin the barrister to the going judge of assize, with further 
appeal to the Court of Land Cases Resen-ed, instead ot: as at present, that the 
going judge of' assize may refuse further appeal. In this case a difference was 
made between matters of law and matters of fuct; that in matters of law cases 
should go direct to the Land CoiIrt, but in watters of fact to the going judge of 
assize; would that be your opinion? 

My opinion is, that the going judges of assize are a very good primary appel
late jUflSdictioll. I believe they exercise their duties carefully. and are 
aware of tbeir importance. Having referen-ce to the ad\Oantage of having the 
practitioners available whn had argued the original case, I think the appeal 
should, at all events in the first instance, go to the judge of assize. No difficulty 
can arise as to their giving proper time for hearing the cases, because the appeal 
must be taken within one week from the termination of the sessions, and there
fore the judges, VI hen they settle the circuits, know how fuany appeals will have 
to be heard, and, of cuurse, will /l:iveosufficiellt time for th~ purpose. That is, a:J 
to matters of law and fact. The appeal for the parties themselves ~hould, in the 
first instance, be to the judge, subject to the chairman stating a case for the, 
ultimate court of appeal. 

2253. Lord Somerhill.] You would allow the parties, in point of fact, a re
hearing before the judge? 

Yes; I would allow the parties a re-hearing if they think proper to do it 
themselves, ~ith the additional power that I have su~gested for the chairman . . 
Mr. JAMES CHARLES COFFEY, Q.c." called in; and Examined, as follows: 

2254 •. Chairman.l You are one of Her Majesty's Counsel? 
Yes. 

2255. And'you are Chairman, 1 believe, of Derry ~ 
I am. 

22.1)6. Have you had many cases before you under the Land Act ~ 
Unfortunately, a very considerable nnmber. 

2257. LOTd O'Hagan.] You have had the largest number, I believe, which 
any chairman has had? 

I believe it is so. 

2258. Chairman] Could you state the number which you have had? 
I think about 93 or 94 cases. 

2259. In any of those cases, have they raised questions of law? 
Undoubtedly, they have raised questions oflaw. 

o 2260. Have those cases which involved questions of law been appealed 
from? 

Yes thE'v have. In a case which has given rise to a very considerable amount 
of dis~ussion I decided that at the expiration of a lease, the tenant in possession 
was oblio-ed to surrender, there being a covenant in the lease to surrender in 
good order, repair, and condition. Unfortunately, generally speaking, we have 

. not 
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not the al!sistance of a bar to argue those cases of Jaw before liS. There was a Mr. 
subsidiary question also involved in the case referred to; and, even supposing J. C. Coffey, Q.C. 

that I WdS wrong in one branch of it, another question cropped up in the same 10th July 187~ 
case, viz., whether there was an unlimited right of sale on the estate, or whether 
it was limited to the extent or duration of five or ten years, I forget which. An 
appeal was taken from my decision on both points, and was tried before Lord 
Cbief Justice Monahan; he came to the conclusion I must say, with a vast deal 
more evidence before him than I had, and very cogent and persuasive evidence. 
He had before him Major Beresford, the vice-lieutenant of the county, Mr. Spot-
tiswoode, and Mr. 'Wiggins, who are agents over very extensive estates indeed, 
and Master Lane. a gentleman who had purchased some property there, and hdd 
also very extenl!ive experience otherwise. All that eVidence I had not before me, 
and the conclusion at which his Lordship arrived was, that in the particular case 
the custom overbore and dominated the covenant, and that what" as a matter 
of privilege before, was legalised by the Act; accordingly, he came to the con-
clusion that the overwhelming mass of evidence was, that this'~ustom existed 
irrespective of the lease altogether, and in contravention of the covenant, and 
that he waR obliged to give it the force of law; accordingly, he did not reserve 
an appe~l upon that particular point. 

2261. The appeal to the judge of assize is not solely upon the evid~nce which 
was before the chairman, but he may have additional evidence? 

A complete re-hearing de novo, with no restriction as to additional evidence; 
he came to that conclusion, and he had no doubt in his own mind upon the 
question of. law; he did me the favour afterwards to mention to me 'that 50 he 
thought. In hill judgment he was so clear upon the questIOn of law, that he 
declined to reserve the question for the Court of Land edSeS Reserved. What 
I will call the subsidiary question, that is to say, the number of years' purchase 
upon the estate he did. reserve, and it was argued before the Court of Land 
Cases Reserved; that was the only case which was cvel' arglted before them, and 
unfortunately the day after the argument had concluded, intelligence arrived 
that the appeJIant in the case had died. I am told that they are trying to revive 
the procctdings, in order to gEt a decision upon that point, but there has been no 
case whatever determined by the ultimate Court of Appeal yet, upon any points 
of law. Two or three of them, I believe, are ripe for hearing, and will be hedrd 
at the fitling time. 

2202. Viscount Lifford.] Lord Chief Justice Monahan refused an appeal on 
points of ' law ? 

He did j he said that his mind was so clear upon it, that he considered it his 
duty to refuse it. 

2~63. Lord Steward.] When this Court of Land Cases Reserved, tried this 
case. can you state ho~ many judges attended to hear it. -

I cannot say, but there was a very considerable attendance. 

2264. Chairman.] In those 93 cases bsve there been other appeals to the 
judge? 

Out of the 94 or' 95 cases of which I have disposed, there have been five 
appeals; one of them has been reversed, and the others have been affirmed, or 
varied in trifling details. 

2265. or course, the principal questions which arise are questions of fact. and 
they must depend entirely upon their own circumstances? 

Altogether. 

2266. Therefore you cannot compare any del'ision of one chairman upon a 
question of fact with the decision of another chairman upon another question of 
fact also? 

It would be perfectly impossible. I was present during the examination of 
Mr. RoO'ers, and' he mentioned a case which was decided by the chairman of 
ColeraiJ~e, in which he seemed to consider that there had been a very consider
able amount of hardship. I happen to. be the unfortunate individual who decided 
the case.. I turned to my note-book, and I went into the circumstances of the 
Cal!e, and it certainly was not a hardship upon the .t~nant at ull, but a cas~ of 
great indulgence on the. p~t of the landlord. who. resIsted an un~ounded . claIm. 
The tenant did not complam of the rent, but reqUIred the possessIon of SIX and 

·(136.) K It one-half 
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one.half acres of turbary to which I considered he had no claim; bnt on' con
vincing him of tbis, he abandoned his contention, and the agent withdrew the 
ejectment at my suggestion; but the case certainly gives some interesting infor. loth July 18,2. 
mation as to the question ',,;hich your Lordships were asking as to valuations. 
It was upon the Ironmongers estate, and that estate was under ledse frIJm the 
yrar 1725 do\\n to 1840, from the Ironmongers to a sinlJ'le lessee. At that period 
there Wd9 a fine of 2] ,000 I. pdid fol' this estate at th: annual rent of 600 l. I 
have laken the trouble to look into it, and if you add the fig'ur~s it would, at 5 
per cent., represent a rental of about 1,650 l. a year. At the present moment 
that state produces 6,.600 I: per annum, increased. by va}uation submi~ted to by 
the tenants who consIder It, as far as my experience IS concerned, lDvariably 
right and just that periodical re-valuations should occur; and I do not know in 
my experience, a single instance where a tenant has refused a reasonable increase 
of rent, either at the explriition of a lease or at the end of certdin periodical 
intervals; it is 10 years upon some estates, and 21 years upon other estdtes, and 
as low as seven years upon others. 

2267. Have you had any cas~ before you where there ha~ been a claim under 
a custom attached to the estate, Hnd at the s!1me time a claim for compensation 
on the pcl1;'t of the tenant? 

Yes, I have had that. 

2268. Will you tell us how you deal with those cases; whether you allow the 
two claims to be put forward originally, or whether, when one claim has been 
put forward and d.ecided, the other may be brought forward afterwards? 

That is a matter of procedure upon which I am aware that a tldference of 
opinion and of practire exists. It is a very common thlDg with us for a tenant 
to claim under the Ulster Tenant Right Custom, and also under the third and 
fourth and bther sections of the Act. My practice, whether right or wrong, is to 
hear the evidence entirely out on Loth sides, and then} cellI upon the claim,mt to 
elect whether he wilt adopt one cldim or the other. I ask hi m which of those c1ai m s 
he will go upon. At the close of the evidence I say," You have hea.rd the 
evidence, you cannot be taken by surprise; do you go upon the Ulster custom, 
or do you go upon the sections outside of it?" In practice I find no difliclJlty 
in it, and in practice I Dlay further say that I find it convenient to both partie~, 
and I l1ave heard no serious objection to it. 

22.69' Have you had any case with regard to the representatives of a deceased 
tenant? 

I have. 

2270. Will you be kind enough to say how you deal with a Cdse of that kind? 
In that case, generally speaking, the questions arise upon what are called the 

London Companies' Estates, and the agents are very careful, and extremely good 
landlords, if I may use the expression. My experience or the London Companies 
is, that they are extremely indulgent, extremely reasonable, and very honourable 
and upright in their deslings with their tenants, and the tenants as a rule have 
the greatest possible confidence in them. I get great assistance from those 
gentlemen, because their rule generally is to ~ave the tenant right custom money 
paid into the office; that affords them securIty for the payment of arrears of rent 
iftbere are any' it also enables them to ascertain who are the members of the family, 
and then ,they ~ome before me after the total sum for the tenant right custom is 
ascertained; the brothers and sisters, and uncles and aunts, and every conceivable 
reldtion, and every conceivable claimant which you can possibly imagine. come 
flocking in to <;laim and have their portions divided. You dIVide according to the 
rules of law as to the nexl of kin; you make'lhe order for the money and it is paid 
accordingly, ,aud it is paid according as you have decided i I am speaking uow of 
a deceased tenant. 

2271. Earl of Belmore.] Have you had any difficulty in those cases in finding 
out who was in legal 'occupation of the land? 

Never; yon sometimes have to try a case where the rent has been received in 
the name of the tenant, and you fi.nd one or two brothers, or other members of a 
family, claiminO' to be entitled to the land in common with the person whose 
name is on th~ hooks of the estdte as a single tenant, and fheD yon are obliged 
to go into those equities yourself. 

2272. If 
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2272. If you decide contrary to the decision which the landlord or the agent Mr. 
may have come to, of course the landlord or the agent is bound t() alter hi~ J. C. CoJfey, Q.C. 

rental accordingly 1 
By no means; there is no legal obligation upon them to consult each other at 10th July 187t • 

aU, but practically, we always get at what is right, because the anonev instead of 
being paid into the office would. if the parties were hostde, be pdid into the bank 
to the credit of the contention between the parties, and it lies there until the 
chairman decides those collateral questions. and then he makes the order upon the 
bank, instead of upon the agent. 

2273. Is there not this diffi'ren~e between the present state of affairs and that 
which existed before the passing of the Act; that before the passing of the Act, 
the landlord or the agent virtuliUy decided who was to be in posselhion of 
the farm, and that now through the instrument alit v of the chairman the law 
decirfes it 1 -

I think that is an error; the law is in no way aItE:red. It does take from the 
landlord his light, if he has any right, to select capriciously or we will assume 
arbitrarily. The Act leaves things exactly as they were as to the act1lal rights 
of the landlords and the naturdl Influence which a man ID hi:! position bas . . 

2274. Lord Some7'hill] Have you n'ot had cases in "hich the tenant has left 
a will, which would really involve a sub-division of a farm? 

Pel petuaIly; htt~e documents that were never legally attested, but were 
merely the expre!'sions of a dying man. 

2275. I suppose' that a few of them are really legal? 
Some are. of course. 

22;6. When administration is taken out for ~uch a will, how dl} YOII practieally 
deal with the proper divisions and rights of thf' people next of kin. because [ 
should presume that the companies' agents do not admit of that sub-division in 
any cases; you have no jurisdiction in title, have vou? 

No; but generally ~peaking, in the case of a will coming before us, which sub
divides a wretched little tract of land into small divisiom:, and mortgages it and 
charges it, Hnd all that sort of thing, the landlord comes and says, ., This is all 
very well, but I "ill not allow this little tract of land to be sub-divided and cut 
up, it is of 110 use amongst a number, and unless you arrange what money is to 
be paid by \\ hoever remains, and who al e to get it, and adj ust the whole matter 
amongst) ourselves, I must tJect the whole f'arm." 

2277. Then, does the case ever come before you in that position, because that 
would set:m to be mOle a matter to be decided in the landlord's ageocy office, 
than a question of tenant-right? . 

It sometimes occurs that the tenants are obstinate, and will not Le influenced 
in the "lightest degree'by what either landlord.or agent may say: That. is not 
an uncommon thing at all, and then the result IS that the agent gn'es notIce, and 
says, "Wdl, as you cannot agree amongst yourselves, the whole place is under 
ejectment." 

2278. Earl of Belmore.] When the landlord has ejected the whole of the 
parties, the law then steps io. to decide who .is entitled to c~~pensation ¥ • 

Certainl,. In that event, If they are host de and antagoDlstlC, of course either 
the landlord cr ttgeut, instead of heping the 'money ~iU pay it into the bdnk, 
lind absolve himself from all respflnsibdlty. 

2279. Lord Broderick.] Therefore, if he ejects simply (or the purpo~e of' 
settling the question, the landlord runs all the rISk of having to pay the penalty 
for di~turbance ? 

I do not know that it is penalty for disturbance. 'He clears the land, and it 
does not co:.t him a penny. He pays nothing in compensation; the incoming 
tenant payR ahe entire compensation, and the landlord receives the same n:nt 
which he had been receiving, and he can fairly raise it according to ex~encles 
and circumstances, so that the increase is reasonable and what the circum
stances of the country justify. 

2280. Lorli Somerhiil.] If he takes, say, the tenant's eldest son. or the eldest 
daughter's husband, and recognises him by receiving rent. can the rest of' the 
family go to law with the landlord for their share •• 

(13li.) K K 2 I should 
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I should say they could not go to law with the landlord. 

2281. They have no remedy, then? 
I think they have, because your Lordship sees that a landlord cannot put 

people out who are in apparently lawful possession without resorting to the law 
and serving an ejectment upon them. He may name such a person as a 
tenant, and he may write him down in his rent-book as such, but that does not 
take away from the rights of those in occupation who must be disturbed by IcO'al 
process, and the legal process is an ejectment. 0 

2282. Marquess 'Of Cianl'icorde.] But !>upposing the case of a man dyinO', 
leaving a wife by a second marriage, and perhaps a child or two by her; 1 think 
you mllst have often found ill practice that the children of a former marriaO'e. 
alt.hough not living in the house, put in a claim to get a share of the fdrm _ 0 

No douhl'; and they get their just rights, if they have any, in a rude, rou"'h sort 
of way; but in a practical way notwithstanding. They suI! the widow i~ lJos
session as the administratrix of her own wrong, de son tOI·t. In that case we are 
obliged to ascertain the whole value of the chattel interest as if we were goin('/' 
thr~ugh an administration suit, and then we discover the consanguinity and th~ 
next of kin, and we cumpel the farm to be sold for the purpose of effecting 
justice between the parties. • 

2283. But how can you turn her out, if the landlord is content to leave her 
in? 

I cannot turn her out, but I can make her defendant in a suit, and make her 
an executrix de son tort, and say that.her husband left so much personal property; 
the 'alue of this tenant-right, being a chattel interest in the farm, is worth so 
much, that the brother, in some cases, is entitled to so much, that the children 
by the first marriage are entitled to so much. and so forth. 

2284. But YOll could not enforce that tenant-right assessment by law before 
this Act pAssed. 

Certainly there was that great difficulty in the way, and I think that is one of 
the great boons and advantages which has heen confelTed by this Act; it en
ables you to do substantial justice between the families of deceased perSOIlS by 
different marriages, or in any other circumstances, and you have the protection 
and the machinery of the law, which you had not before. to resort to, and you 
prevent what your Lordship is perfectly familiar with as of universal occurrence, 
viz., close relations breaking the peace, fighting in fdhs, knocking one another 
down, and then having to appear in the dock for the often serious consequf'nccs 
of those family quarrels and feuds. 

2285. Chairman.] Have you had any case of this kind before you; tenant 
noticell to quit; subsequent bankruptcy; claim filr disturbance? 

Not since the Act; but I had a very singular one before the Act, which I 
think is a fair illustration of t.he working of this Ulster custom; a road contractor 
came before me insolvent, his assignee disputed a conveyance of his farm, the 
tenant-right interest in which was sold for 60 I. by the sheriff under a " Pi. Fa .... 
alleging that it was a juggle. Mr. Spottiswoode, the agent of the estate, was 
beside me on the Bench, and he stood up and said, " I do not care whether effect 
is given to this conveyance of the sheriff or not, I will not accept the tenant. 
The moment he goes into possession, I will direct an ejectment, and have him 
put out of his possession. because I think that is a fraud for the purpose of pro
tecting this man's property against his creditors." When I came round next time, 
:Mr. Spottiswoode told me that for the tenant-right interest of this fdrm of 30 Irish 
acres, subject to a rent of 30 I. a year. the new tenant was paying into his office 
600 I., which went to the creditors. 

~286. Earl of Stradhroke.] That is nearly the value of what the property 
would be sold for! 

Quite so; it is perfectly startling, but everybody, I suppose, acquainted with 
the north of Ireland, knows that it is almost incredible what large amounts you 
get for the tenant-right of a small farm; much larger in proportion than for great 
farms. 

2287. Lord Somerhill.] So large in fact, that a competition for five-acre farms 
is greater than for larger farms 1 

Enormously greater. 
2288. Chairman.] 
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2288. Chairman.] In your opinion, does this Act work satisfactorily, with 
respect to the primary jurisdiction of the chairmen of sessions r • 

I think it does; wonderfully so. I have beforfl me the official return of the 
number of cLtims that have been put in. They are very considerable indeed, and 
you observe the amount of compensation given. Everybody will be struck with 
the diFproportion between what is given and what is claimed. and aleo by the 
very few appeals. The Act appears to me to be worked with singular moderation 
and discrimination. Of course you will understand I am not speakingoC my oWn 
county at all; but Fpeaking for others, that must be the inevitable conclusion, 
on looking at the figures. As time goes on, whatever be the ultimate court of 
appeal which may be constituted, whether as now consisting of 16 members, or 
of five or six members" there must be uniformity of decision, because we must be 
governed and bOllnd lJy the decrees of that court. By aUowina' a little time to 
elapse you will, upon matters Qf law, secure perfect unifor~ity of decision. 
Upon questions of fact, of course it is like everything else. 

2289' With respect to the Appellate Courts, the Judge of Assize. and the 
Court of Land Cases Reserved, do the), work Sdtisfactorily ? 

I am bound to say that I am one of those who think the Court of Land Cases 
Reserved is a very cumbrous court. It is too numerous, I think; it is difficult 
to get 16 n{embers of a court to assemble together; and if they did assemble 
together, I do not think that experience shows that so large a tribunal as that is 
the best for the consideration of questions of law. The responsibility is divided, 
and you get different members sitting at different times; and it would occur to 
me, if I am t(l give an opinion upon the subject, that a tribunal more limited in 
point of numbers would be more satisfactory. 

2290 •. You passed over the intermediate appeal to the judge of assizes; 
would you consider that desirable, or do you think that it should be got 
rid of? 

I bad the good fortune to be listening to my friend Mr. De Moleyns, when 
he gave his evidence, and except upon one point, I entirely endorse everything 
he said in respect to that; but I differ in this respect: I think that upon questions 
of law the case ought to go direct from the chairman to the Court of Appeal, 
without going through the intermediate Court of the Judge of Assize, and for 
this reasnn: you have a different member of the bench at each assize, and you have 
six assizes, and you run the risk of getting six decisions upon the one case at law. 
If you go direct to the Court of Ultimate Appeal you have always uniformity. I 
think that upon questions of fact, the right tribunal is the judge of assize, and 
for this reason, that you have the witnesses upon the spot. It involves little 
expenF.e or trouble, and in some cases it would work very hardly indeed upon a 
litigant, who could not afford the money if he had to go up to the Court at 
Dublin and pay a 'number of witnesses to determine a question of fdct, wldch 
could be very properly and well tried before the judge of assize. 

2291. Do you wish the judge of assize to have original jurisdiction upon 
que&tions of fact? 

No; appellate jurisdiction. 

2292• Would it, in your opinion, be desirable that upon questions of fact the 
chairman himself should have a jurisdiction limited to a certain amount; and 
that upon questions above that amount the judge of assiz~ should have unlimited 
jurisdiction? 

I made up my mind, after considering the matter as carefully as I could, that 
leaving the jurisdiction where it now is, with the chairmen, would be the safer 
and wiser course; I think they have better opportuJ;l.ities, more knowledge of 
the people, more knowledge of the country. They can cutdown and tone down 
the exaggeration of the witnesses and extravagant claims, by local knowledge, 
which canno~ be possessed by any other tribunal. 

2293. Lord O'Hagan.] You say that questions of law should gp to the 
Supreme Court, and questions of fdct to the judge of assize; but are not these 
questions generally of mixed law and fact, and how can vou segregate one from 
the other i-

I think that could very easily be done. I think that questions of fact are 
calculations as to value and amount, existence of customs and nsages, and those 
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are matters upon which, I think both the chairman of the county and the judge 
of assize have better opportunities of arriving at a correct conclusion than any 
other tribunal would have. There are questions of law as to leases, as to wht-ther 
custom dominates the covf'nant or the cot'enant dominates the custom, questions 
as to .reception or rejection of evidence. I do not understand whether any other 
questions can arise .than the pllre question of value apart trom the question of law. 

2294. Lord O'Hagan.] I ta.n understand the suggEstion of Mr. De Moleyns, 
that there sllOuld be power for the chairman to reserve a question oflaw for the 
ultimate Iribundl, but do you 110t think there \\ould be difficulties anll objection3 
in the course which you suggest? 

It requires no witnesses, it requires a mere al gument of counsel before the 
ultimate court in Dublin I think it is of such importance to secure binding 
decisions and to evolve plinc,iples that I shoulll infinitely prefer (I might be 
wrong, of course) to have all questiom of la.w go up to one tribunal, so as to 
secure unerring uniformity. 

2295. Earl of Belmore.] Would you prefer that the appeal Up'll1 questions of 
law and fact should go to a smgle Judge of Assize, or to both the Judges of 
Assize? 

As the Act is framed, it is optional whether the Judges shall sit together or 
sit singly, and I would rather not interfere with their discretion. 

2296. Would you yourself prefer that the appeal upon a question of law such 
as you· send up to the. Court above should be heard by a sing-Ie judge or by the 
two judges? 

If you compelled me to accept one alternative. I should prefer that upOI,1 a 
question of law the two judges of assize should sit together. • 

2297. LoI~d O'Hagan.] You have heard that it was sugge&ted here that two 
judges co-ordinate with the superiol' judges in Ireland should be the LanLi Tri
hun.al. in the first ins.tanl'e; what,do you think of that? 

I think that it would be utterly impraclica1Jle to work it. Yotlr Lordships 
will observe that, in the performance of duties under this Act of Parliamellt, a 
succession. of ortlers have to ,be made, and various things have to be dOlle, which 
require a .constant court like ours and two judges going round, sitting only, as has 
been weI! observed, in one town in each of the counties, would be a perfectly 
impradlcable arrangement, and It cannot be supposed that they could visit about 
three tr)wns in each ,of the 3J counties, or 99 towns iu all. 

2298. What would you think of the Landed Eitates Court as a substitute? 
. I would rather not give an opinion upon that question. 

2299. Why not, if ~ou halVe an opinion? 
I have a very uecided opinion, dnd if your Lordships say that I ought to give 

it I will give It; I think that the tribunal which .exists is infinitely preferable in 
every respect. Everybody who knows the work which is done in a quarter 
sessions court, knows that some people would come up and ask for) ,000 t., on 
who~e evidence you would not place the slightest reliance, and that power of 
rliscrimination is acquired from local knowledge, and cannot be gathered in any 
other way, besides the court must be always accessible for making interlocutory 
orders, and deciding disputes as to the distribution of cornpensdtiou money • . 

2300. You think that a local judge is better than a judge coming down from 
Dublin with no local knowledge? 

Infinitely. 

2301. Viscount Litf"ord.] .But you would give an appeal in.all caJles from the 
judge of assize? 

I would unquestionably. ;,n orJer to promote uniformity -of declsiol1. 

2302. Lord O'Hagan.] Would you abolish the discretion of the judge of 
assize in determining as to an appeal? 

I think that it is very worthy of serious consideration, whether upon a 
question of fact, apart frorn ,a ,question of Jaw, you could not safely entrust to 
judges ot the eminence of those whom we have the honour to possess, and who 
are so iagacious ·and tried .and experienced, the power of deciding whether it 
would he necessary to give an appeal upon a question of fact. They might come 

to 
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to the conclusion that it \\ a. sought folr lhe purpose of harassing the respondent '-"'- J. C c,n; 
h h f ' ........ . • 0.v'}" 

or t at t ere was no 8ubstdntial reason or giving that appeal; and I think that q.c. 

Iou might fdirly trust the judges of assize witb that discretion.. They would 
am confident, rather err in giving it than in not giving it.. ' loch '1Ily A8~. 

230 3. Viscount Liford.] Do pu think that parties should claim it as.. a 
matter of right upon a question of law? 

Certainly; after a time, of course, all those questions would become unnecessary. 

2304. Chairman., Upon a question of fact the ultimate court of appeal would 
be under thii disadvantage, that the other court~, both the oriD'inal court and the 
court of appeal, consi"ting of the judge, would have the witz~esses before them 
the written evidence only being sent forward to the ultimate court of appW; 
which would be under the great di5advantage of havinO" merely to look to a l'aper 
instead of ht'aring the witneQse~ t 0 

I did not look upon it in that light, for I contemplated viva voce evidence' but 
as regard~ reported ed,fence, your Lordship knows the \alu~ of the w;itten 
testimony whicll YOIl get in the Court of Chancery compared \\ ith the knowledge 
you get by seeing the witnesses and their demeanour; it is as clear as day upon 
which lilidel1 lies the advantage, and thp. probability of getting at the truth. 

2.,05· Lord 0' Hagan.] You mean thl\t you would give anyboJy in the Court 
of First Instance, in whose case in which a question of law arises, a power of 
appeal to the Supreme Court? 

I would; having this in view, that no one \\ ould' entertain a thought of appeal. 
ing when once there was a question decided in the Court of ultimate AppeaL 
Applications for appeals will become less and less as time goes on. 

2306. Lord Somerhill.] Yuu would not limit the right by any question of 
vlIlne? 

No. I would not, hecauQe a question in which a very small amount is involved 
may be of the very last iII!portance ~s regards a principle to be decided. 

2307. Lord 0' Hagan.l Do you not sappose that an absulute right ot appeal 
upon every question of law before the chairman might expose the parties to verv 
great inconvenience in the case of a litigious tenant, or in the case of a pauper 
tenant; would there not be a danger of that' . 

I think that there wuuld be, and I'do not close my eyes to that inconvenience; 
but I think that it is an incoD\'ellience which would f'odure for so short a time 
that it would be worth all tIle risk. I think the thing to attain in the administra
tion (If this Act of Parliament is certainty, and 1 thmk that you will get it the 
moment you get the decisiDns of an ultimate ,Court of Appeal. 

2308. Lord SomerkiU.] Would you require security for cosb? 
I think that 'Would IJe \\orth cousidcratiolJ. J thlDk you might fairly entrust 

the chairman with the power, if he sa\\ that it was a frivolllus case, such as a case, 
for ins'anee, as one which had been already decided by authority, to impose some 
restriction of that kind.. In practice I think yon would find no professional man 
"ho would abuse the power; the moment he saw thdt. the point had been decided 
upon above, he would not presume to ask for a re-hearing of it. Would your 
Lordships allow me to mention one fact as a mere illustration of the care which 
we ou~ht to exercise about crediting those statements about misunderstandings, 
and difrerenc€s, and conflict of opinion, and so forth, of which we have heard so 
much, and of "Mth the newspapers are full. I have in my pocket a letter 
written by a gentleman in a public p3per. Of course I did not blame him. It 
was'a mistake and a misconception upon his part, I make no doubt; but it is fol
lowed by an article in the paper abusing me very roundly. It is a shorlldter, but 
it is worth reading, I think. Ie At the County Louth Land Sessions, April 11th last, 
in the case of Maguire v. Clinton, four years' rent was claimed as compensation 
for disturbance. The Chairman said, • I WIll bear in mind the policy of thA Act; 
there being DO residence on the land there was no disturbance, as in cases where 
th~ tenant resided on his farUl, no home or fdmiIy ties were broken up.' The 
Chairman dismissed the claim for disturbance. At the Ne\\town Limavady 
Land Sessions, Gounty Derry, on 23rd instant, in the ca~e of the Poor Law 
Commissioners v. Tyler, ",hele ('ompensation \\as claimed for uisturbance in 
respect ohi field rented by the Guardians of the Union, on which there were no 
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• and tenants, have a right to ask what is the law." The gentleman very fairly 
and frankly puts his name to it, as an honourable gentleman would; and I had 
the curiosity to write to the Chdirman at Louth, and he says in his letter in 
answer to mine, " I never made such a decision in my life; on the contrary, the 
decision which I made. and which was reported in the' Law Solicitors' Journal,' 
was to the contrary effect." 

2309. Lord Steward.] Is one or both of those statements untrue? 
One is true, and one is untrue. It is untrue that the Chairman said that, 

because there were no residents on the place, and no family ties broken up, he 
would give no disturbance at all. That is perfectly untrue. Of course, he took 
that as an element into consideration, as any honest man would do, to govern 
his decision; as to amount, it only shows how little reliance is to be placed on 
newspaper statements. 

2310. Lord Greville.] Do you think that the chairman should continue to 
practice in land cases? 

I have a decided opinion that they should not. There may be one exception, 
for it was 80 stated here; but as a general rule, the whole bodl', including myself, 
have declined to take briefs in connection with land cases, and I have no doubt 
the opinion of the general body will influence any who may now hold a different 
opinion. As a rule, no chairman in anyone county of Ireland takes bLlsiness 
from the county in which he acts as chairman, either from professional men or 
residents in It. He never connects himself directly or indirectly with any person 
having property or resident in the county to which he is assigned as chairman. 

2311. LOld Brodrick.] Do you consider it desirable that the Civil Bill judges 
should also have prIvate practice? 

TherE' is a difference and conflict of opinion upon that subject; I think with 
the lImitation which I have already stated that it is very desirable thdt they 
should continue in practice; that limitation is, that no chairman of a county 
takes business from any professional man or attorney practising before him, 
neither does he take business from any residents in the county, or anyone with 
property in the county; the chairmen keep themselves entirely aloof from all 
complications of that description, and that being so, J think it is rather an 
advantage than otherwise that they should be trained men of professional experi
ence. 

2312. Do you, as a Ja wyer, think they should be called upon to take the 
responsibility of giving a decision in a land case in their own district, while they 
may be called upon to argue the clean contrary upon some other circuit before 
the judge of assize ? , 

1 have already stated, in answer to a noble Lord, that it would be exceedingly 
undesirable that the chairmen now having those duties imposed upon them by 
the Act of Palliament should ha\'e any professional connection with the Land Act, 
or should express any judgment or opinion upon it as professional advocates or 
advisers. 

23 J 3. Lord Somerhill.] Would not that a little militate against your opinion, 
that a chairman should practice in order to have familiarity with the law? 

That is upon general questions, but I think that this peculiar and delicate duty 
which is imposed upon him is so important, that it is desirable that he should 
not practise in land cases. 

2314. Lord Brodrick.]yWould. you prefer a diminution of the number of 
chairmen, and th!-!ir being, placed upon the same footing as the judges of the 
county courts in England, \lhich would involve an increase of salary, and their 
giving up ~heir private practice '? 

I do not understand the difference between the county court judges in Eng-
, land, and thqse in Ireland, except that the latter have very much larger and more 

responsible dutieR to perform . 

. • 231.1. Lord Somerhill.] They go circuit less often, I think, than the county 
court judges? 

They go their circuit once a month, or once in six weeks, as I understand. 

The Witness is directed to withdraw. 
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THE REV. JOliN ROGERS is re.called, and further Examined, as follows: 

2316. Chairman.] Do you wish to make any further statement to the Com- Rn. J. Rontr .. 
mittee? iii 

. I am. very sorry that s?me~hing ~hich I said should have produced an 10th JUly 1812. 
ImpreSSJ?n upon Mr. Coffey 8 mmd willch I am very anxious to remove, and [dm 
very ll,nXIOUS that there ~bould ~e no ~rong feeling out of doors. I certainly did 
not \ush to convey ~ny Jmputa~lOn with, regard to the case which I brought for-, 
ward, ~ f I, compl~n.ed at aU. It was with regard to the non-recognition of the 
cust~Jm ,ID Its' unhmited character. On the other hand. I expressed my great 
admiration of the refusal of the chairman to say that the custom was not the 
custom of the estate. I am bound to say, that all the decisions of the chairmen 
of that county, so far as I know. have given unlimited satisfaction to every rea-
sona ble man. 

The Witness is directed to \\ithdraw. 

Mr. SAMUEL C. McELROY, is called in j and Examined, as follows: . 
23 17. Chairman.] I BELIEVE that you are Secretrlfy. are you not, to the Mr, S, C. McElroy. 

Tenants' Right Detence Association? 
I am. 

2318. Have you anything to state, from your own experience, with regard to 
the working of the Land Act, and especially as to its effect upon the relations 
of landlord and tenant ~ 

In the part of the county from which I come, which is the northern portion 
of the county of Antrim, the general opinion among farmels is that the Act is 
working in a very satisfactory manner; I may say that there are three points 
about which there was considerable anxiety; those points are whether estate 
usages were legalised or not, whether tenant-right on town parks was legalised 
or not, and \\ hether leasehold tenant-right was legalised or not; on these a,hree 
points I may say that among the farming class there was very great anxiety 
indeed; consequently, wben any expression of opinion was given in a Land Court 
that leasehold tenant-right was not recognised by the Act, that expression of opinion 
created a considerable amount of uneasiness of feeling; the reason why it created 
such an amount of uneasiness of feeling was this, that in my district the lease
hold tenant-right amounts to a considerdble sum, that is to Bay, we look upon it 
in (jur part of the country as a very considerable interest; in proof of that I may 
say that farms which are sold. and on \vhich leases exi:.t, sell rather above the 
ordinary tenant-rigllt, and even in the concluding years of a lease those farms 
will sell almost equally as well as if it was merely the ordinary tenant-right which 
was being sold; 1 think that in the year 1865 or 1866 there was a farm sold for 
about 1,200 l.; the years of the lease will soon expire, and the life of the 
lease is in middle age; the general assumption is that certainly the tenant-right 
'existed upon that holding, or the farmer who bought that holding would not 
hal'e given 1,200 I., unless on the belief that the tenant-right existed at the 
expiration of the lease. ' 

2319. Is that the general opinion prevailing atllo~gst the tenant farmers? 
Yes; with regard to the town park questiun, J may 'Say that a case was 

tried quite recently in the Land Court of the county of 'Antrim under l\Ir. 
Otway, who is the chairman. The contention, on the part of the fandlord, was 
that inasmuch as this particular holding IdPsed into the office during what were 
called the fdmine years, consequently the tenant-right was destroyed. The 
reason assigned by the counsel for the landlord for holding that opinion-was 
that as the \\ ord ., acquired" occurs in the first dause of the Act, that word 
., acquired" covers his contention. and that consequently when the holding lapsed 
into the office, tenant right existed no longer on that holding. The sum of the 
. (136.) L L evidence 
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Mr. S. C.McElrog.' evidence was th~t tenant-right exi~ted upon the town park~ arou~d Ballymoney, 
10th July lR72. but the contentIOn on the other slde "as that the tenant-rIght did not exist on 

this particular holding inasmuch as it lapsed into the office in the famine 
years. The reason why the tenants are 'so uneasy upon that pal·ticular point 
js that thele is a very large number of fdrms in the country districts which 
pas~ed into the hands of the office during tbe famine years; that is the poor 
iarm!:'rs were really unable to keep them at the time, consequently, if it held 
'O'ood as to town parks it would hold good as to those small farms, and rhe 
tenant·) ight, according to that contention, would bc' destroyed upon those small 
country farms. The people do look upon that as a most important,point, and 
a decision contrary to their interests would be rather a deplol'dulc decision 
Then with regdrd to the matter of rent there is some uneasiness or feeling. 
Some thought that the landlord could be preventeJ from increasing his rent 
to such an 'extent as would encroach upon the tenant's interest. That is a 
wen-founded opinion existing throughout the district. A case came up 
in the county of Autrim, and the case wa" this: About three yeJrs ago, I should 
think, a man bought a small estate consisting of two farms. He rdised the rent 
by a not very large amount at first, and that it;lcrease was agreed to by the 
tenant; bllt about six months ago, I should think, though I am not quite certain 
as to the time that he attempted another increase; but this increase \\ as from 321. to 
421., and I think that there will be 30 acres in each particular holding. Mr. Otway, 
the Chairman of the county of Antrim, would not recognise that increase of rent 
at all. He considered that it would be inconsistellt \\ ith the r('cognition of the 
Ulster custom which prevailed through that district, and he awarded the tenants 
at the rate of H) t. an aCl'e for the tenant-ri:!,ht, or gave the landlord the option of 
aUo\,:ing the tenants to remain on the farms at the' old rent. That is a decision 
,which has given very g:reat satisfaction to the tenant fdrmers, and when I 
say that it has given very great satisfaction to the tenant farmers, I do not 
mean to i.mply that the farmers are opposed to what they consider a fair rent. I 
may say that the relations between landlord and tenant in our part of the country 
are of aver'!: satisfactory chaJ'acter indeed, and I have never founei 'tenants 
opposing a fair ,increase of'rent; but it is only in cases of an unfair increase of 
!rent that they'are certaiuly inclined to IStand,on their rights. 

23:20. Earl of Bdmore.] Are you of opinion that in case the landlord of a 
lalge e~tate were 1:'0 re-value his estate, and was advised that there was a certain 
increase of rent that was fairly demandable, the tenants as a lule, from your 
own knowledge of that pdrt, of the country ill \\ hich you reside, would be wllling 
to retain those farms at such,a moderately-increased rent as might have ueen 
decided to 'be fail? . 

~Jy opinion is, thdt if the rent were moderately increased, and if a reasonable 
time had elapsed since the last valuation, that inc~ease would not be objected to. 
It is only in cases of unfair and unreasondble increase that the tenants are 
disposed to make an objection. 

2321. 'Supposing that an old lease for .lives fell in,' and that .the old rent had 
been, say 1O.l.,j supposing that the 'present 'Government valuation was 15/., do 
you think :t4at ·the tenant, as a rule, "ould be willing to p~y a rC?t, not exactly 
:upon th8it 1\ aluation, but based upon that amount of valuatIOn? 

The tenants will b.e quite satisfied to take the G6~-ernment valnation. 

23,22. The Government valuation is admittedly somewhat lower than the 
1ettingvalue of the land, is it not? 

I a'm aware ot that. 

, '2323. Visc;ount LiJlord.] You said just now that you thought that the land
lord had not a l'ight to raise the rent to an nmount w}!ic~ :would affect the interest 
of the tenant; can you tell me any increas.e of rent whIch would not affect the 
intert'st ,of the tenant? 

Yes, J can. 1 take it that the t~nant's intereSt may be injuriQuslr-affected or 
beneficially affected; and keeping in tecol1ection that distinction, if a landlord 
put 'On a fair increase .of rent, 'I would not look upon that as injurious to the 
.int~rest of the tenant. I think that a landlord's putting on a 'fair increase of 
ren't; thclt,is to say, a rent which is fair br.ltl\een man and man, would tend ~o 
pelpetuate cordial relations between landlord and tenant; for I am aware th~ lD 

SOOlt: cases the landlord keeps the rent very low for certain consideratioDS'"; 
for 



oS' LANDLORD ftND TENAlfT (IJl.ELAND) ACT, 1870. 267 

for instance, politicdl purposes; and we find that even when those very low !tlr. S.C.McElroy. 
rents are put on, the tenants are not at all the most contented 'tenants. The 
t('nant5 would rather pay a. fair rent, and have pohticalliberty. lcth July 187!Z. 

2324. Earl of Stradbroke.].Do YOll know the estates of the late Marquess of 
Hertford! 

No. I live in the northern part of the connty of Antrim, and the Marquess of 
Hertford's estates are in the southern part ofthe county of Antrim. 

232.J. Earl of Brandon.] But how can it make any difference for political 
purposes. because the·franchise is not based on the rent? 

The feeling on the minds of some tenants is, that when the landlord pursues a 
certain course to them, they ought, in consequence of pursuing thdt certain 
course, to agree with all demands which he may make of them, whether of a 
social or e\'~n of a political charc:lcler. 

2326. But you are aware that the frc:lochise is based upon the Government 
valuation, not. upon the rent r 

I am aware of that. 

2327. Earl of Belmore.] I think you mean that the landlord keeps the rent at 
a low rate in order to induce the tenant to give him his political support? 

Yes, but of co.urse those are exceptional cases; I do not wish to imply thdt 
they are general casei at all. 

2328. Lord Brodrick.] Do you consider that land in Ireland is increasing in 
value? 

I do; both .tenant rigllt and fee simple. 

23'29. Are you of opinion that the Iandlold is entitled to his share ID the 
increase of the value of the land? 

Most decidedly; I believe that there tire certain circumstances under which a 
landlord can fai,rly come into the increased valu~ of the land; for instance, the 
impro,ed circumstances of the co~ntry and the improved circnmstances of the 
nation at largf'; r think that those are all proper circumstance3 under which a 
hndlord can come in for increase of rent. 

2330. VIscount Lifford.] Then you do not agree with Mr. Rogers in his 
views of tenant right 1 ' 

Generally" I do agrel:'. with Mr. Rogers in his views of tenant right; but I am 
not aware that Mr. Rl)gers would dispute the proposition that a landlord is 
entitled to a fair increase of rent proportionate to the improved circumstances of 
the country; I think that is a proposition generally Ll:'lieved by tenant-right men. 
Perhaps Professor Rogers may hav~ been misunderstood. 

The Witness is directed to withdraw. 

Ordered, That this Committee be adjourned to Friday next, at ) 2 o'clock. 

(136.) LL2 
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Die Veneris, 120 Julii, 1872. 

LORDS PRESENT: 

Earl of BELMORE. 

Earl of KIMBERLEY. 

Viscount LIFFORD. 

LORD STEWARD. 

Lord DIGBY. 

Lord BRODRICK. 

Lord SOMERHILL. 

Lord CHARLEMONT. 

~ord SILCHE8TER. 

Lord WENLOCK. 

Lord LURGAN. 

Lord CHEr.MSFORD. 

Lord MXREDYTH. 

Lord GREVILLE. 

Lord O'HAGAN. 

THE LORP CHELMSFORD IN TJIE CHAIR. 

Mr. ROBERT DONNELL, re-called; and further Examined. 

2331 • Chairman.] THE Committee understand that you are desirous of adding Mr. R. Donnell. 
to the evidence which you gave them the other day; would you be kind enough 
to tell them in what respect you wish that addition made? I~th July 187~. 

Yes. I may say that I have here proofs of all the cases in which a question 
of law under the Ulster tenant-right arose, which I am getting in print for a 
forthcoming book; so that, if the Committee require any information on any of 
the cases which have come under their cognisance, I think I am in a position to 
give accurate information, as I have of course taken the best sources which I 
could find to get accurate reports, and I have consulted with the counsel and 
attorneys engaged in the cases, and in many cases I have had the advantage of 
revision by the chairman. 

2332. Lord O'Hagan.J There were cases which were especially discussed here 
with reference to the leasehold tenant-right; perhaps you will turn your-atten
tion to that point? 

In the first place, with reference to the important question whether the 15th 
section applies to the Ulster custon, whether town 'Parks are regulated by the 
Ulster custom, or are by that section excluded from compensation except under 
the 4th section of the Act, there has been perfect unanimity of decision among 
the chairmf'n who have had to consider that question. It came before the 
chairman of Antrim, in the case of Fleck t'. Lord O'Neill, in reference to the 
town parks of Broughshane; before the chairman of Doneghal, in the case of 
Weir v. Knox, in reference to the town pw at Lifford; and before the chairman 
of Tyrone, in the case of M'Gaghey against Steward, il! the' case of the town 
park of Omagh. They all decided that the 15th section did not control the first 
with reference to town parks. The case of Fleck v. Lord O'Neill was appealed 
to the going judge of assize, who happened to be Mr. Justice O'Brien, and he 
decided that the lands in question were not town parks, and that, therefore, he 
was not called upon to decide whether the 15th section ref~rred to the first; but 
he was very much inclined to agree with the chairman; however, if it were 
necessary, he would reserve that point. So far as to the decision, and paren
thetically I may say, that on the first day that I was here I think there was 
some stat~ment that Mr. Justice O'Brien had reversed the chairman's decision; 
that that was not so as to the question of law, but merely as to the question of 
fact. 

(136.) L L 3 2333. Viscount 
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2333. Viscount Liford.] You have not mentioned the case of Lord de Ros?
I am much obliged to your Lordship as to that. In that case an application 

was made by a tenant wishing to quit his holding voluntarily. No disturbance 
was made by the'landlord, but the custom of the Ulster tenant has been, when
ever he desired to leave, to sell, substituting a respectable and solvent tenant for 
himself, with the approval of his landlord or his agent. Keown proceeded to 
act in the customary way. He'issued his hand bill, "Farm for sale;1 which is 
the peculiar expression in the north to indicate the sale of the tenant-right. 
Lord De Ros issued a notice prohibiting the claim, and the tenant came into 
court to claim the benefit of the right under th~ Ulster custom. It was alleged 
by Lord de Ros that those lands were town parks, and were known as such on 
his estates; and that the custom of tenant-right, though it obtained on the rest 
of this estate, did not exist as to about 40 acres'in the neighbourhood of Strang-

• ford. The chairman held that the tenant could claim the benefit of the right, 
provided he showed, that the holding was subject to the custom; but he held 
that no proof was given that, even from, the earliest time there had been even a 
single tenant-right dealing w.ith reference to what Lord de Ros called the town 
park of Strangford, and he dismissed the case upon that ground, not that they 
were town parks under the Act, but as a matter of fact that that part of Lord de 
Ros' estate, called the town park of Strangford, had always been strictly excepted 
from, the operation'of the cllstom of the estate. 

2334. So that there would be two customs on one estate 'f 
There was no tenant-right custom at all upon that portion of the estate; there 

was only one custom on. the estate. Now L come to the leasehold -tenant-right 
cases. I may tell your Lordships that those excite an enormous amount of 
interest in the north of Ireland-. I find that there are 35,000 holding!t subject 
to lease in Ulster, and, calculating the tenant-right of those at the low rate of 
121 years: purchase on the Government valuation,_ which I think would be about 
10 years' purchase of the rental, the amount of tenant-right property involved 
on which wills of tenants haye been made, and with which creditors on the faith 
of too' (lUstom haye dealt, is between five-and-ru-half and six millions sterling. 
Your Lords~ips can very well conceive the interest which that excites in the 
north of Ireland. Your Lordships have' heard of the' case of M'N own v. Beau
clerk, in which the chail.1man awarded 1,400 l. I am retained in that case; I 
have' a brief in it.; but I was not in the court below. I have made myself fami
liar with it by: getting up tne report of it, as well as for professional purposes, 
and I find that the valuation for' improvements on that holding alone has been 
upwards' o£ 900 l., sworn,to bv the tenant, and 1 believe not seriously cont~ 
di"€ted. . 

2335. Lord Dighy.] How long have those improvements been in existence? 
It is, an old lease of, I believe, the year 1795~ but it was a lease for lives, and 

there is not the same certainty in a lease f6r lives as there is in a fixed term of 
years. It is a sort of lottery; there is a sort of speculation or gambling in it. 
Therefore the tenant had not the same' certainty as regarded length of time and 
improvements. 

2336. But he began the improvements immediately the lease commenced? 
r cannot say as to that. r rather think that' it was much. more recent, but at 

all event~ the evidence did not go so far as tnat . . 
23'37. Chairman.]' 'Was- it a lease for lives renewable? 
No; it was the ordinary political lease of'those times granted, when the 

Catholics were enfranchised, a freehold lease. 

2338. Earl of Belmore.} 'tMse leases for lives were always accompanied, 
were they not, with a term. of years~ for instance, 31 years> and three live~? 

Very often. 
• 

2339. So that the tenant was sure of 31 years at any rate? 
Very often he was; out it was a curious thing that often when the years were 

in existence, a life was added' to determine with the years, showing clearly the 
political character of the transaction; and I think that the best proof of 
that which I coutu adduce to your Lordships is, a private Act of Parliament. 
which gives leasing powers to the guardian of the then Marquess of Abercom. 

2340. Lord 
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2340 • Lord Brot/riel,.] Was a fine taken when they were granted? 'Mr. B. DomzeU. 
Not at all. There was generally a tenant-right existing. A recent case 

before the chairman of Down was the case of Johnstone v. Torrens. That ut,h July .187'1. 
lease was in its inception accompanied by a tenant-right transaction. The 
former tenant holding frOID year to year,.had been ejected for non-payment of 
rent. It is one of the commonest things under the custom, to allow a tenant 
under those circumstances to sell and to deduct the arrears, and the arrears 
and custom amounting to a very.considerable sum, I think about 1i l. or 61. 
an acre, were paid into the office, and along with that a small sum was paid to 
the outgoing tenant, and he was supported for life by the incoming tenant. It 
waS money's worth as well as money which was given to the tenant, and the 
.arrears were aU paid up. Then a lease was given .accompanying that transac.-
tion, so that -actually the granting of the lease was accompanied. with a. tenant-
right transacti9n. 

2341. Chairman.] We need not 'enter into Jan these minute details; what-l 
understood that you 'Wanted to inform the 'Committee about was, the important 
questions arising under the Act, which have been decided, without any reference 
to,the details of each Case? 

I will do it ,in a more general way. 1 will take this illustrative'case 'With 
'reference to the variety of decisions llllder that Act. The chairman of Down 
decided in favour of the leasehold tenant-right in tthe case to which 1 have 
alluded of M'Nown v. Beauclerk. At the very last session~ he decided contrari
wise in the 'cases of Johnstone v. 'Torrens and Wallace 'D. McClelland; but he 
did not do so on any ground-of law, but on'a question of 'proof. In the case.of 
Johnstone -v. Torrens there was no proof of any tenant-right at an on .the estate 
-of the Marquess of Donegal in Down, he being the head landlOJ;,d. It is a very 
small property which he has in ·Down; there was 'no proof of its existence-on 
any exactly contiguous 'estate, 'but proof was given from an estate about two 
miles distant. Mr. Johnstone was not satisfied with that evidence,-and he dis
missed the claim. I put that case 'as illustrative of how difference of opinion 
may seem to exist where none-really exists. 

2342. -Has there been any contrariety of decision upon the question of -law 
with regard to 'the existence of the -tenant-right when there is an old lease 
existing? 

I think that_the idea on which these 'cases have been ,determined, is that the 
custom is legalised as to the matter .of fact, and though it is repugnant to 
or inconsistent with the covenant, that the matter of fact _must prevail. In ,this 
case the Legislature has just done what the judges did in England when they 
transferred the copyhold tenant-at·will, giviDg .him an inheritable estate. "That 
the 1.egislature is as competent to do now when custom has not the same for.ce 
and strength as in the early history of the law; this being a thing actually less 
strong·than what 'the judges did when thE}y transferred the tenant-at-will of a 
copyholder who always came 'in un' each succession at will; it -was not-an 
immemorial custom at all; they transferred him into a copyholder with Ian 
estate- of inheritance. 

2343: The general question upon this subject .is whether the tenant's.lease 
excludes the custom. rwhaUs (Y.our view as to that? 

It has never, been so held as, a ,matter of Tact in Ulster. 1 have examined the 
evidence of Committee after Committee. Mr. Stewart Trench, the agent 'Of the 
Marquess of Donegal, and Mr. Russell, the only tenant-right agent, who-were 
examined'before'the Marquess of Clanricarders Committee, gave'the'most}Josi
'tive evidence upon the matter' of fact. About '80 or 100 landlords' agents 
in every county of Ulster gave evidence to the same effect;. that there is not 
'the slightest doubt as to' the matte'r' of fact that the tenant at the end of a lease 
:had an interest beyond'hisllease (to1usethe term oftthe doctrine of graf\), which 
'he .could realise fby"Sale 'or/by arbitration. -

2344. 1?ut surely that is. more~ a question ot;.Jaw than ~ question.of fact r 
That is .the.fact which I,state now. 

23'45. Lord ·O'Hagan.] Do 'you wish tOJadd anything upon tbepoint of'lease-
'hold ten!lnt..right1 .. . .,. 

:Unless I went into'the details.of :the ~cases, ,I dOJIlot think 1t lS'llecessmy'to 
(136:) L'L 4 'go 
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Mr. R. Donnell. go more into that. I should like to state to your Lordships the effects of the 
working of the Act as I have observed them in Ulster. 

J !lth July 187!l. 
'2340. Viscount LifJord.] Did you not do so on the last occasion when you 

were examined? 
No; I am not going to repeat anything that I said before. In travelling 

through Ulster, which in visiting the various sessions towns I have had much 
occasion to do, and especially driving on the roads, the evidence of improye
ment since the Land Act is something startling, and especially in counties 
where from the first the tenants were satisfied with the administration of the 
Act. I have observed this most especially ~n the county of Tyrone, where the 
amount of farm buildings which are being erected is positively marvellous. 
Between Stratane and Newtown Stewart, in driving by road, I have ohsernd 
sometimes in the course of two miles six or seven new buildings being erected. 
There is a peculiar reason why those improvements took this form after the Act. 
Actually a tenant-right farm sold for more with bad buildings than with good 
buildings; now that seems an economical paradox, but every land agent is aware 
of the reason; the tenant put on an appearance of poor circumstances to pre
vent his rent being raised, and the first and most obvious effect of the Act has 
be~n an improvement in the dwellings of the people. New buildings are b~ing 
erected everywhere, and I am credibly informed that the amount of timber and 
slates which have come into the port of Derry since the Land Act came into 
operation has been very considerably above what come into it in previous years. 
Mr. M'Clellah, who is the principal merchant in Derry, who prmides those 
materials for the country districts, had actually to import timber and slates from 
Newry by railway, right across the country from the east, such was the demand 
in that district for improved dwellings for the tenants consequent upon the 
administration of the Land Act. N ow I think that everyone, landlord and 
agent, must be gratified with improvements o{ that sort. 

2347.' Lord Charlemont.] Are you able. to inform the Committee that all 
those improv~ments which you now mention were made by the tenants without 
assistance from the landlords? 

My information upon that point is obtained from the poor law inspectors' 
reports. What I have been telling your Lordships of has been entirely done 
by the .tenants. 

2348. Lord Brod1·ick.] You are speaking, I presume, with reference to the 
width of Ireland? 

Yes, and principally with regard to the counties of Tyrone and Londonderry. 
I learned from the poor law inspectors that assistance had in many cases been 
given by landlords to tenants, in the shape of timber and slates, in many parts 
of Ulster. 

2349. Earl of Belmore.l Are you aware that in Ulster generally there has 
, been a great improvement in the dwellings of the farmers since the famine 

time? 
Yes, it has been going on; but ort Qne of the best estates in Tyrone, the 

Marquess of Abercorn, the houses of the tell.ants, close to Strabane, are not 
what you would expect. They are men in good circumstances, and able to 
give large fortunes to their daughters, and they live in the old thatched houses. 
Every land agent is perfectly aware of this desire not to build large houses for 
the purpose of not having an increase of rent: 

2350. Do you not know that there have been considerable improvements 
made in the houses of the farming class beyond.Omagh, since the year 
1850 ? 

I am very glad to hear it; but I do not know that district personally; ~ o~ly 
travel qy rail through it. I think that another thing which is very gratifYIng 
in the working of the Act, has been the goodwill which it has caused tc? pre
vail through the district where the Act has been put into operation ~ and I 
specially refer, as an instance, ~ what are called the Coolafinney cases ill Lon
donderry., Three tenants held under a lease which was granted in excess of 
the leasing powers of the lessor, under a misconception as to title. Th~ true 
owner was found out and brought home from Australia, and having established 
his rights in the superior courts, he also, as part of the proceedings, elecuted a 
nabere upon the tenant. He proceeded to sell his estate, as he did not desire. to 

reslde 
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reside in the country; and his first operation (which was very common with AIr. R. Donnell. 
sharp speculative sellers in the courts) was to raise the rent, so as to have a fine 
show of rental in the court. This the tenants would have to submit to. It was 12th July 1872

• 

contrary to the cu~tom; they lodged their claims under the Land Act; the 
landlord was brought into court, and the result of that proceeding was that 
the landlord, after an investigation of two days before the chairman, retired 
from the case, leaving the tenants on at their old rents, and at that rental the 
estate has lately been sold. I mlly tell you what was the effect of the proceed-
ings which were being instituted, and which, but for that action, might have 
culminated .in very deplorable consequences. It is one of the most peaceful 
districts of the North, or of aU Ireland, within three miles of Londonderry. 
There is hardly a policeman in the district, and crime is scarcely known; but 
such was the feeling in all that peaceful district against the conclusion of this 
execution of this habere with the tenants' crops upon the land, that not a single 
person in the neighbourhood would bid for the crops when the landlord auctioned 
them, and not a single labourer could be got within miles to put a sickle in the 
corn. The result of the Land Act there was the restoration of the tenants to 
the holdings of which they had been in immemorial possession, and the restora-
tion of confidence and goodwill in the district. The result without the Land 
Act would have been an immense polic~ force quartered in the country, and 
paid by the general ratepayers of the country, English as well as Irish. 

235]. Lord Charlemont.] The result of the Land Act in this case was, 
according to your showing, that the landlord was unable to raise his rent? 
. No; on the contrary, no such claim has ever been put forward since the Act. 
It has been cheerfully admitted by the tenant, on various estates, that the land
lord has a right to raise the rent. The best answer to the question whether' a 
thing can be done is to show that the thing has been done, and I have to state 
that the rents have been raised, generally, over the whole of Captain Mac
Cartney's estate, in North Antrim, within the last nine months with the cheer
ful assent of the tenants. Captain MacCartney was one of the first landlords 
who ever came into a Land Court; 350 I. was awarded against him, and he 
wrote a letter to the "Times," when certain landed proprietors were condoling 
with him, to say that they had no reason to condole with him, because he could 
sell the interest. -

2352. Chairman.] I must request you not to go into minute details of this 
kind, 'because they will not assist the Committee in their determination? 

A great many of the tenants of this estate werE> members of the TenantFarmers' 
Association, of which the secretary was examined on the last day. They are 
men who ,are perfectly well aware of their rights under the Act, and who are 
prepared to defend them; but every one of them has consented to pay an 
increased rent on the whole estate of, I believe, 10 or 15 per cent. I know 
thllt Mr. ~1'Causland, in Londonderry. the brother of the eminent Queen's 
Counsel, has also raised his rent with the cheerful consent of the tenants. I 
settled the form of new letting for one of the tenants. He cheerfully admitted 
the Ulster tenant-right custom, and the increase was somewhat considerable, 
but I advised the tenant to pay a fair increase of rent, and it has been paid. 

2353. Lord O'Hagan.] I understand you to say that, generally, the relations 
of landlord and tenant have been improved by the operation of this Act, in the 
way of kindlin~ss and good feeling?' 

, Yes; with a great addition to good feeling and social harmony. 

2354. Chairman.] That is the general result of your knowledge and observa
tion throughout that district, which is what the Committee desire to have, 
without entering into minute details as to particular cases? 

That is the general result. It has also improved political feeling. The 
recognition of a custom in its entirety has given great satisfaction and con
fidenl!e in the justice of English statesmanship. 

2355. There has been no ultimate determination upon the question of the 
Ulster tenant-right where there has been a lease, and therefore they may 
express satisfaction at the notion that it will be determined in their favour, but 
at present it is all sub judice? 

Yes. 

(136.) M }l 2356. Lord 
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23.16. Lord 0' Hagan.] I understand you to speak irrespectively of that par
ticular matter, as to the general operation of the law 1 . 

Just so. It is one of those general effects which is not to be overlooked. 
It is the effect of a recognition of the Irish custom. It bas given the people 
confidence in the administration of English justice. They have found English 
law a shield over them, and they consider that in this recognition of a custom 
which is not defined, and therefore not restricted in the Act, they have got 
somethirig for which they are extremely thankful to English statesmanship. 

2357. Lord Steward.] Before the passing of tbe Land Act, was there any 
fear in the minds of the tenantry that the Ulster tenant-right would not be 
respected by the new purchasers in the Landed Estates Court, and in other 
fays? 

It was a very frequent thing for the Landed Estates Court purchasers to raise 
the rent, so as to get a large interest upon their purchase-money, and in that 
way confiscate the tenantry; and Judge Longfield, on one occasion before a 
Committee, proposed that his Court should have the power of protecting the 
tenants against those purchasers by granting leases for 31 years. 

2358. You think that the fact of there having been some decisions in the 
Courts recognising the legality of the Ulster tenant-right has been satisfactory 
to the tenantry generally? 

Generally. 

2359. And that without any injury to the rights which the landlords pre
viously possessed? 

Not prejudicially to the fair customary rights of the landlords, but certainly 
it prevents speculative landlords from raising rents beyond the customary rates. 
It does not affect such landlords as the Duke of A bercom, but it does affect 
the small landlords ; in other words, it compels them to do a good thing for 
themselves.. Selfishness is very shortsighted, and the fact has been that the 
rental of the tenant-right estates has actually increased, more through the 
security which the tenants have, and the improvements which in consequence 
they make, than on estates where tenant-right has not been conceded. 

2360. Lord Lurgan.] Are you speaking now of the period before the Act, 
or since the Act? 

Before the Act; too short a time has elapsed since the Act. It is well known 
that rents in Ulster on tenant-right estates are much higher than on similar 
land in the north, and we Jmow that Ulster was much more waste than the 
rest of the country. It is not merely that it is comparatively at a higher rent, 
but that that rent has been created largely by the tenants who bave confidence 
in the tenant-right custom under which they improve; so that I believe, that 
though it restricts the arbitrary rights of small lamlowners, it will benefit their 
decendants ultimately. 

2361. i think you said in your former examination: tbat the 14th section of 
the Land Act, dealing with the rights of the landlord, did not apply to the 
Ulster custom, was that so ; 

I said so; but my opinion, so far as I have observed and know, is that the 
rights under the Ulster custom are very analogous to the rights under the 14th 
section, and that the lan~ord as a matter of implied contract, has in many 
cases, and must ccntinue to have until the letting is changed, the right to game, 
and those things; but I know that on large estates in Tyrone, the landlord 
never reserved the game or the turbary. The turbary in many parts of the 
conntry is of no value to the landlord, and the sooner it is cleared away in 
many districts the better. 

2362. Lord O'Hagan.] My Lord Lurgan's question points to this; whether 
there have been any decisions upon the subject of whether the 14th section 
applies to the Ulster tenant-right custom? 

The question has never been raised in any case before me. 

2363. Has there been to your knowledge any decision by any tribunal upon 
that particular point? 

There was a decision lately within a few days in Donegal, not under the 
Land Act, but under the Civil Bill jurisdiction. 
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2364. But has there been any decision upon the specific point put to you by Mr. R. Donntll. 
my Lord Lurgan~ whether the 14th section applies to the illster tenant-right 
custom? 12th JuJIlSU. 

There has been no decision .• 

236.'). Lord Charlemont.] On your previous examination I thi~k you stated it 
most distinctly as your opinion that the 14th clause did not apply to Ulster? 

Yes. As a matter of fact, would your Lordship allow me to add that the 
rights as to turbary and game differ in many parts of the country, and whilst 
generally the landlord has reserved or has actually exercised those rights, there 
are other cases in which they have not been exercised. 

2366. Lord O'Hagan.] With reference to the working of the Act, can you 
give the Committee any information as to the effect of it upon the value of land 
in Ireland as shown by sales; do you think that it has had any perceptible 
effect in that way? 

It has increased the selling value of the land already, and it is likely to do so 
more hereafter. I made a calculation from the statistics of the J..anded Estates 
Court about a year ago of sales, so far as I could discriminate, of agricultural 
lands in that court, and I found that the general average of the whole country 
was 19 years' purchase, and of Ulster, 22j years' purchase. 

2367. Viscount Liford.] Do you refer to the time before or after the passing 
of the Act? 

It was partly before, and in a few cases, after it. 

2368. We are only speaking of cases under the operation of the Land 
Act? 

So I am aware. One of the first cases which occurred was near Ballymoney, 
under the I..anded Estates Court, and the tenant became the purchaser of his 
own holding at 26 years' purchase, which was considerably above the average 
even for illster. You have also heard of the Marquess of Waterford's case, 
where th~ average was 31 years, and in a great many cases it reached even 40 
years' purchase. . 

2369. Lord O'Hagan.] Have you any materials, statistical or otherwise, which 
would enable you to say whether, sincE' the passing of the Land Act, there has 
been any change in the value of the property sold in the market, as contrasted 
with the value before the passing of the Land Act? 

It would be quite impossible at present to say. There have been very few 
sales indeed, but all the recent sales which I have observed have gone above the 
average of former years. That is, no doubt, partly attributable to the operation 
of the Bright clauses; the purchase clauses of the Act which have brought a new 
purchaser, the tenant in almost every case, into the market. 

2370. You do not think that there has been experience enough yet as to the 
operation of the Act upon the value of the land to enable you to give an opinion 
as to the period since the passing of the Act, contrasted with the period 
before it? • 

I think not, and I am sure that the sale of land has been depreciated through 
a mistaken idea on the part of some that in Ulster the I..and Act would interfere 
with the old customary right of a landlord raising his rent, and the natural effect 
to be expected is a considerable increase if that mistaken idea is shown to be a 
mistake. 

2371. Do you know, or are you able to tell the Committee, whether the value 
of tenant-right interest to the tenant has increased or diminished since the 
passing of the Act? 

I think that in some districts it has increased. It has increased naturally 
where the tenant-right was not so well respected before. So far as I can 
observe it is not affected at all, where the tenant-right always was reserved, and 
I am inclined to anticipate, judging on economical grounds, that the tendency 
will be rather to lower the value of the tenant-right, because the rush was on 
the part of the tenants to buy up the tenant-right on the good tenant-right 
estates, and now,one must naturally anticipate that there will be a wider area of 
purchase over the country. 

(186.) II M !l 2372. The 
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2372. The ordinary economic principles would of course affect this property 
like any other? 

I think that the security which this Act gives to the landlord as well as the tenant 
must increase the value of the property. Improvements will increase and are 
increasing, and in the customary way the added value of the farm by those im
provements. goes to the landlord, and I have no doubt whatever on economical 
grounds that the interests of the landlord will be even more benefited than the 
interest of the tenant. I might mention a practical matter which came before 
the Chairman with reference to the point to which the landlord might raise the 
rent under the custom which perhaps will throw more light upon the custom 
than a good deal of speculation. In the case of Thompson v. Hamilton at the 
Ballymena Sessions, Mr. McCartney who had been employed for about 20 years 
:is surveyor and valuator on most of the estates of north of Antrim and North 
LondondelTY, including the estates of Lord Antrim, Sir Edmund MacnauD'h
ton, Lady Garvagh, Captain MacCartney, and a number of others, stated that 
the basis of his valuation of lands under the custom had always been to allow 
the tenant at the time of the new valuation 10 years' purchase. " If," said he, 
"the tenant cannot get 10 years' purchase the rent is too high." That of 
course might be increased by the improvements of the tenant afterwards, but 
that marks in north Antrim the tenant-right interest of the tenant and the cor
responding right of the landlord. 

2373. Chairman.] Have you anything further to add? 
I have mentioned that there is satisfaction with the Act. I would add that 

there is a certain amount of dissatisfaction with the working of the Act in 
Ulster, in the case of tenants who cannot claim the tenant-right custom. The 
tenant of a small estate, where tenant-right has not been recognised, and never 
was recognised, comes to claim under the 3rd and 4th sections of the Act. 

2374. Are you stating a case which has occurred? 
Those cases are of constant occurrence. 

2375. But are you stating now to the Committee a particular case which has 
occurred upon this point, or your general opinion ? 

I am aware of 20 or 30 cases which have occurred on this point, where the 
tenants of estates adjoining tenant-right estates, have claimed compensation 
under the third section, and the amount awarded can never exceed seven years' 
rent, and may possibly be only one or two years' rent. Then in a case, say in 
North Antrim, the tenant would be allowed 10 years' compensation for dis
turbance under the custom. In other words, the non-customary tenant is 
naturally dissatisfied when he finds that under the Act he only gets three or 
four years' purchase, where his neighbours would have obtained 10 years' 
purchase. 

2376. Lord O'Hagan.] That comes naturally under the question whether 
this Act should be amended, with which this Committee has nothing whatever 
to do? 

It has been stated that the operation of the Act has been found fault with, 
and that the operation of the Act is to produce inequality, owing to the estate 
usages ,differing in Ulster. I ,beg to state that that is not altogether founded 
on fact, because as in the case of Mr. MacCartney, one valuator has often 
adopted one principle of valuation on a great many estates, so that so far as 
the fixing of the rent, and the consequence of the tenant-right are concerned, 
it is more a district than an estate usage; and I may say that the landlord 
always appeals to the district usage when he wants to raise the rent. He 
must do so; he cannot appeal to the usage of his estate only; and I think that 
through the operation of the district usage, there is no doubt that uniformity 
will very rapidly b~ produced, and that as the result of the Act. The want of 
uniformity was because the custom was not legalised, but a contrary process will 
now set in, and the result will be an equalisation of the tenant-right through 
the distri~t usage; the large la~dholder first making a little more of it, and 
the smalll~ndholder a little less. 

The Witness is directed to withdraw. 
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Mr. JAMES JOHNSTON, is called in; and Examined. 

2377. Chairman.] I BELIEVE you are a Magistrate in the county of Mr. J. Joll1l1loa. 
Donegal? 

I am, and I have been so for upwards of 40 years. 

2378. Have you had any experience with regard to the working of the Land 
Act, from which you can give the Committee information? 

I have. 

2379. Viscount Lifford.1 Do you agree with the last witness m thinking that 
the Land Act has improved the relation between landlord and tenant? 

Quite the reverse. 

2380. Perhaps you will state in what way? 
Previously to the passing of the Land Act, the part of the county of Donegal 

in which I reside was exceedingly peaceful and quiet. The landlords and tenants 
were on the most friendly terms; landlords were performing their duties accord
ing to their judgments, and expending large sums in the improvements of the 
estates that belonged to them. Since the passing of the Land Act, a feeling 
which I will not call hostility, but certainly of very great caution opo the'part of 
the proprietors, has been the rule. 

2381. Earl of Belmore.] Could you give,any instances in your knowledge pf 
a landlord in Donegal who used to expend a good deal of money in improving 
his estate, but who has now taken an opposite line Qf conduct? 

I think it might be said to be general 

2382. Do you know the circumstances of Lord George Hill's estate? 
I do. , 

2383. Has Lord George Hill changed his cottrse of proceedings since the Act 
was passed? 

I do not live immediately near his estate, but i should say that he would be 
very incautious, and would show a great want of judgment if, under the present 
circumstances, he laid out money upon improvements of tenants' property. 

2384. He used to layout a great deal of money, did he not? 
He did, and made very great improvements upon a very wild district. 

2385. I think it is the case in the county of Donegal that land is held in 
" Rundale;" will you explain to the Committee what" Rundale" means? 

It would be very difficult to explain it to persons who are not accustomed to 
it, unless they have absolutely seen it. Your Lordship, who knows what it means, 
can understand that it is property held something like a gridiron, with little 
narrow strips running perhaps a mile or a mile and half, with other strips next 
to them; that is, when the holdings have been straightened, but otherwise they 
hold a piece in one place and a piece in another, in different quarters of the 
townland. 

2386. I think that custom arose, did it not, from the fact of land~ having been 
originally held in common by different personss who in the course of time have 
divided the land into farms; one man having picked one field here and another 
there? ' 

Quite so. 

2387. It is very desirable, is it not, for the improvement of an estate, that 
the farms should be what are called squared, and should be divided into blocks 
of a certain size ? 

Anyone accustomed to ~«rriculture must see that that is perfectly clear. It 
is impossible to cultivate properly, or on any system, unless a farm is together. 

2388. Are' you of opinion that it would be possible now for a landlord to 
effect that squaring of farms which of late years has been so common in the 
north of Ireland! 

Unless he is prepared so re-purchase his estate at double the val.ue, I do not 
think it would be. If one .dissenting tenant is upon the ground It stops the 
entire 'thing. 

(136.) 11 M 3 2389. Lord 
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2389. Lord O'Hagan.] You stated that you thought that Lord George Hill 
would show a great lack of wisdom if he now laid out any money upon the 
improvement of his estate; will you tell me upon what grounds you say that? 

Unless he was prepared to buy the tenant's interest, one tenant might inter
fere with the straightening of the ground. 

2390. I was talking of improvements not in that sense, but more with refer
ence to improvements in the way of draining or building, or any other usual 
landlord's improvements? 

The holdings there are so very small that I think that any landlord who laid 
out money in building would not be doing what would be judicious. The hold
ings are too small for anything like comfortable houses. 

2391. But how does the Land Act affect that principle? 
It affects it in this way; that if you wished to consolidate those small farms 

it would be necessary to buyout those tenant-right farms, which would cost 
more than double the value of the farms; that is the fee simple of it. 

2392. Would not the position of the landlord who had laid out a large sum 
of money in building previous to the Land Act be exactly the same now if he 
wished to consolidate his land, because, in that case, he would have laid out 
the money, and received no benefit from it, and in the same way he now lays 
out the money and receives no benefit from it ? 

I think that if he laid out money previous to the Land Act in a judicious 
manner, he received benefit from it by improving the tenant's position. 

2393. Is not the security of a landlord who has laid out money upon the 
improvement of his estate, if he takes proper means to register those improve
ments, equally good now as 'it was before the passing of the Land Act? 

We have not haa. time to try that matter. 

2394. I thought that you expressed a very strong opinion that Lord George 
Hill woul~ act very unwisely if p.ow, after the passing of the Land Act, he laid 
out any money in improvements? 

I know the country very well, and I know the holdings to be very minute 
and small; and to layout a large sum of money in building when you have a 
little strip of mountain land" I should consider exceedingly injudicious, and I 
would not do it. 

2395. Would it not have been equally injudicious before the passing of the 
Land Act? 

Equally so. 

2396. Therefore you do not mean to convey that the passing of the Land Act 
has in any way altered Lord George Hill's position as regards improvemt:nts ? 

There are still large mountain tracts which are undivided of 1t, and if he 
begins to. meddle with those tracts the tenants in possession would imme
diately interfere and ask for tenant-right, and he would have to put them out, 
and pay that which would be treble, or certainly double. 

2397. Lord Somerhilt.] But do you mean that hitherto Lord George Hill has 
turned out tenants without compensation? 

I believe not; I believe that he acted in the most judicious and kindly man
ner in which it was possible for a proprietor to act. 

2398. So I have always heard. Then what was the nature -of the improve
ment to which you allude? 

Stopping the Rundale; putting each tenant's holding together. That was 
the general scope of his improvements. He made roads and built a hotel 
there, where a person may go 'down and live, whereas, formerly, there was no 
means of doing so. 

2399. Earl of Belmore.] Will you tell the Committee what the condition of 
Lord George Hill's estate was before he began to improve it? 

Nothing could be more wild. The Highlands of Scotland will give you some 
idea of it. 

2400. What is its condition now? 
It is very much improved by the making of the roads, and the building of 

an 
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an hotel, by inducing tourists to come and see it, and by giving them good Mr. J. JohnslO7l. 

fi~hing and shooting. 12th JW11871. 

2401. Do you know anything of the condition of Lord Palmerston's estate in 
the county of Sligo before he began to improve it : 

I recollect it 50 years ago. 

2402. In what sort of condition was it then? 
It was a . smuggling whisky-making country, with Rundale and all those 

kind of things which render an estate very valueless. 

2403. What condition is it in at the present time? 
Very different. 

2404. The farms are squared? 
The farms are squared, and every kind of improvement has been begun and 

carried out properly, and the tenants appear to me, as far as I can judge from 
passing through the country, to be very much improved as compared with what 
they were 50 years ago. 

2405. Do you know what the condition of Lord Lifford's estate was before 
he began to improve it r 

Very well, indeed; I live in the immediate neighbourhood. 

2406. Was it in a bad condition? 
Nothing could be worse. 

2407. In what condition do you think it is now? 
It was a perfect wilderness wheI), Lord Lifford came there. There were bad 

roads; there was no house; they were a lawless set of people, whisky-makers 
without end; they were troublesome before magistrates, and there was fighting 
and all that kind of thing. Now it is fit for any nobleman to inhabit; it is 
planted and drained and fenced, there is a church established, and there are 
roads wliich have cost an immense sum of money. From my knowledge of it 
50 years ago, and now, I venture to say that he has spent the full value of the 
fee simple of the estate upon it. 

2408. Lord Greville.] By whom were the roads made; by the county or by 
Lord Lifford ? 

He in many cases got assistance from the county under the Board of ·Works. 
They grant money for roads under a grand jury presentment, and they send 
down their own people and carry it out. That was don~ in this case. 

2409. Lord Steward.] Is the interest of that money levied upon the county 
cess? 

It is levied upon the coun.ty cess. 

2410. Viscount Lifford.] I think you were wrong; the grand jury granted 
the main road which I made with the assistance of the Government; do you 
remember the grant which was made on that road? 

I remember tliat assistance was given. 

2411. Do you not recollect that the amount granted was Is.? 
There was one road certainly on which not more than 18. was granted, about 

two miles leading down from your own house. 

2412. There was always a road there? 
It was a permission to legalise it. 

2413. Are you aware that I s. only was granted by the county for a main 
road which opened up the country between Doneghal and Omagh, and for the 
building of two small bridges! . 

I believe that was the case; and I believe that your Lordship and Sir Robert 
Fergusson made a road costing several hundred pounds, or, I might say, sel"eral 
thousands. 

~414- Cllairman.] I do not understand what is the difference between the 
position of Lord George Hill with regard to his tenants before the Act passed 
and his position afterwards; will you explain what your view upon that 
subject is? 

(136.) M M 4 I believe 
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I believe that there is a large portion still in Rundale On his estate; and in 
order to make that like the rest of it down near the sea, it would be necessary to 
interfere, perhaps, with the holdings of some occupiers. If he wished to square 
them, he would be interfering with their rights under the Land Act; and thE;'n, 
if they objected, he would be obliged to put them out by ejectment and pay 
them their tenant-right. 

2415· Viscount Lifford.] Was it not the fact that those three properties 
which the Earl of Belmore has named, viz., the large property of Lord Palmers
ton and the much smaller 'properties of Lord George Hill and myself, were held 
chiefly in what is called Rundale 1 

It was. . 

2416. Is this a fair description of Rundale; that owing to inheritance, inter
marriages, bequests, and so forth, the tenantry generally have acquired bits of 
fields here and there, and in all directions, separate from each other 1 

That is perfectly true. 

~41 7. Would you say froD). your experience that it is possible to cultivate 
to advantage a farm scattered in little fields, sometimes not larger than this 
room, there being sometimes, perhaps, as many as 10 different portions? 

Certainly not, no agriculturalist would attempt it. 

241 8. In order to remedy that evil, did not Lord Palmerston layout a very 
large sum of money in nominally evicting them, a number of people, but 
really placing them in farms Pllt together, instead of lying in separate pieces? 

I believe that is the fact. 

241 9. Was not the same thing done by Lord George Hill ? 
I believe that is the fact; a~ rents that are incredibily low, from 5 s., and 

even less, upwards. 

2420. Was not the same thing done by myself? 
I believe so. 

2421 . Could we have done all this under the Land Act? 
You could. 

2422. How? 
By paying soundly for it; three times, or certainly twice the fee, simple. 

24'23. Were not the tenants on all those three properties greatly opposed 
to this change, much as it was to their advantage? 

At first they were. 

2424. And if the present Act had been in existence, would not every one 
of them have taken out defence, and gone to the sessions? 

I believe they would. 

2425. Are you of opinion that any sensible man would undertake the same 
work that we did, under this present Land Act? 

I think it would be a very uphill work indeed to attempt it, and certainly 
with the prospect of being obliged to pay soundly for it. • 

2426. Lord Greville.] But there is nothing in this Act, is there, which 
would prevent the landlord doing it, if he was pleased to do it ? 

Certainly not. 

2427. Cannot the landlord under the present Act do precisely the same as 
he could before the Act was passed, with this difference; that whereas before 
the Act was passed, the Ulster custom not being law, he could turn out the 
tenant without giving him any co~pensation for t.he value of his tenant*right ; 
under the present Act he would be obliged to pay him what was found to be 
the customary value of the tenant-right? 

Undoubtedly. 

2428. Therefore, if a landlord wishes to improve his estate, or to consolidate 
the farms upon it, he must pay for it, as he would for anything else? 

Clearly; but he pays more than twice the fee simple of it; and no judicious 
landlord, or man of common sense, would do a thing of that kind. He would 
leave it as it is, and let it go on. 

2429. But 
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lan
2dl429d' But is not that merely a matter of opinion, when you say that the Mr. J. Johns/art. 

or would pay double the fee simple of the land? 
It is not only opinion, but real fact. I know it to be the case. 12th July 1 87!l· 

2430. Are you speaking of every case? 
I a~ speaking of my own part of the country, with which ~ am practically 

acquamted. 

24.31. Do you know any case in which the double of the fee-simple value of 
the farm has been paid? 

I do. 

2432. Lord Steward.] In Lord Palmerston's, and Lord Lifford's and Lord 
George Hill's estates, did the tenant-right custom exist? ' 

I believe it did; but not having any personal interference with it I do not 
know. It is the general custom all over that part of the country. ' 

2433. Do you know, as a matter of fact, whether on Lord Palmerston's estate 
the tenant-right custom existed? 

I do not know it as a matter of fact i but I believe that, generally speaking, 
in Connaught, it does not exist. 

2434. Did it exist on Lord George Hill's estate? 
It did exist, for I held property alongside of it. We adjoin each other. 

2435. If tenant-right existed on Lord George Hill's estate, how could he • 
remove the tenant without rendering himself liable. to the payment of tenant
right? 

The manner in which it was done was this, the holding of the man was 
valued by a competent valuator, and a very active agent, Mr. Foster. It was 
then divided according to the different tenants who were upon it, who each got 
a portion equivalent to what he had before. A head line was drawn across the 
top of the hills. That upper part, I believe, is still undivided. From that 
downwards was cut into little squares, and each got an equivalent for what he 
held before. 

2436. Imd Charlemont.] Therefore, the tenant was not disturbPd ? 
He was disturbed out of the particular portions that he bad, but he was not 

removed from the estate. 

2437. Lord Somerhill.] The whole number of the tenants was not dimi-
nished? 

They got an equivalent for it. 

2438. Lord Greville.] Still it was a disturbance, was it not? 
It was a disturbance for his good. 

2439. But the tenant might think differently, might he not? 
He might, of course. I have myself had cases in which at first they gave 

considerable trouble. I have had half-a-dozen townlands squared, and more 
than that. At first they were averse to it, but they became satisfied when they 
got it done in a judicious and proper manner; and where it was necessary, had. 
a house built upon any particular farm. They always got an equivalent for 
what they had before to the judgment of the valuator. 

2440. Lord Steward.] You spoke very generally in saying that the landlord 
who wished to take any of those steps for the improvement of his estate would 
have to pay two or three times the value of the property. Now will you take 
the instance of Lord Palmerston's estate, which you have mentioned, and where 
you say that you think there was no tenant-right? 

It is the furthest away from me; I would rather speak of what is in our own 
country. 

2441. On an estate where there is no tenant-right, how could you expect that 
a landlord under the Land Act would have to pay twice or three times the value 
of the estate for disturbance? 

'fhat is a matter of law upon which I am not prepared to give any opinion. 
If there was no tenant-right before. of course it will be for the lawyers to say 
whether there is tenant-right now; but I speak of my own country, with which 
I am practically acquainted, and have been so for a great llumber of years. 
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2442. Supposing the case of there not being tenant-right, and of the landlord 
being anxious to make those improvements, have you looked at the section under 
which the landlord is liable to pay compensation for disturbance? 

I have. 

2443. Do you find any case there in which the landlord can be compelled to 
pay twice or three times the value of the estate? 

I believe the entire settlement of that, as to value, is left to the chairman, 
upon the evidence which is produced before him. 

2444· Have you looked to the third section of the Act. Will you say what 
is the largest amount of compensation which a landlord can have to pay for 
disturbance? 

It is quite impossible for a plain country gentleman to give any opinion upon 
it} while lawyers of the greatest eminence are only learning it. 

2445· The largest amount which is possible, as I read it, is under 10/., seven 
years' rent? 

The law gives them the power of claiming under one section, and uuder 
another section, and perhaps under a third section; and it is impossible for an 
unlearned person to say what really would be the amount. I have not had a 
practical case myself, and therefore I do not know, and I do not wish to go into 
the court. 

244). Lord Somerhill.] With regard to those improvements which you have 
mentioned (for instance, on Lord Palmerston's estate), and which I presume 
you naturally consider were beneficial to the country, do you think they have 
proved remunerative in returning fair interest for the capital which has been 
laid out? 

It is impossible to say exactly; but undoubtedly Lord Palmerston laid out a 
large sum of money in different ways, and has improved the general appearance 
of the country, and I should say profitably. I should say that any nobleman 
who- had a property of the kind, and who acted in a similar way, would do what 
,was judicious. 

2447. Lord George Hill, if I understand you aright, did not disturb many 
tenants? 

I beli,eve not; and if h~ had, I am sure it would have been for their good. 

2448. Then I gather that there are about the same number of tenants now on 
his' property than there were at any former time? 

I should not say so, considering the number that were carried away by the 
famine. 

2449. But of course in a better condition? 
They are more comfortably off; but at the same time they would have been 

much better off, in my opinion, if he had removed two-thirds of them.' 

2450. Has more land been brought into cultivation by those improvements? 
Of course they are creeping up upon new ground. 

2451. Viscount LiiJord.] I think your answer to Lord Greville has led the 
Committee astray. On those properties which you have mentioned, and par
ticularly of Lord George Hills, were there any tenants turned out at all; were 
they not all restored to farms more convenient to themselves ? 

I believe so; I always heard that they got an equivalent for what was taken 
from them. 

2452. Then of course any payment to them would not be remuneration for 
. being turned out, but clear gain to them and loss to the landlord 1 

Clearly. 

2453. Is it not the fact that that could not be accomplished now, because 
every tenant would take out defence at the quarter sessions? 

I have already said so. 

2454. And it is the expense of that proceeding, and the risk of what might be 
the decision of the chairman, that would deter the landlords of any estates trom 
doing now what was done by Lord George Hill; that is to say, their dread of 
what might be the 4ecision of the chairman, and the expenses of the q~~ 

SCSSlons, 
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sessions, would. prevent any man from now doing what Lord George Hill did Mr. J. Joll7ulurJ. 
formerly? 

I have already said so. nth Jut'187~' 

2455. LordGreville.] Would it not, in your opinion, give a feeling of security 
to the tenants in that district? 

1 do not think they can have better security than they have at present. 

2456. But would not the knowledge that a landlord now would think twice 
before he would tum out a tenant, give the tenant great security ? 

They are secure enough, as far as that goes, but it would stop all improve
ments. Practically it would put the landlord out of court; he could not go OD 

with improvements for the benefit of the people. 

24.57. Lord Somerhill.] Practically you have told us, as I understand, that it 
is your opinion that this Act will, and would ftom its character, stop improve
ments; have you, practically re~son to know that any landlord has stopped any 
improvements in consequence of it, or has hesitated even in making them on 
account of this Act ~ 

I really cannot say that any particular case of the kind has occurred in my 
own neighbourhood, but I speak for myself, and I have been improving rough 
land, draining, and trenching, and all that kind of thing. I did a good deal 
under the Board of Works in the time of the famine; and I would be very 
cautious now in attempting it on tenant's ground. I would do it on ground 
that I was in the occupation of, but I think a proprietor who begins to improve 
tenant's land under the present law, would require to look very cautiously to 
what he is doing in order to secure a return for his outlay. 

2458. Lord Steward.] Has it come under your observations whether, since 
the passing of the Land Act, there has been more improvement on the part of 
tenants than there was previously to the passing of the Act" 

In my part of the country I do not think that there has been any great change. 
We have always been a ten~nt-right set of proprietors, in my neighbourhood, 
on all the large estates. The Marquess of Conynghatp, is liberality and kind
ness itself to his tenants. Sir Edmund Hayes, my Lord Lifford, Mr. Stewart, 
and several others that adjoin me, have all been tenant-right people, living on 
the very best possible terms with their tenants, and now I am sorry to say it is 
not just what we would wish • 

. 2459. Lord Grevil/e.l Have you heard any complaints on the part of tenants 
that their landlords are Dot now making the improvements that they used to 
make before the passing of this Act? 

I do not call to mind any particular case. 

2460. From your knowledge of the district, would. you say that they would 
prefer the old system when some landlords did make such improvements, to the 
Ilresent s)stem, which enables them to make improvements themselves, and 
which secures them in the possession of those improvements? 

I would say decidedly that they prefer the present law, because it gives them 
rights which they have never purchased, and takes from the proprietor those 
which he had purchased. 

::461. And it gives them the opportunity of making those improvements which' 
are necessary for their benefit? 

Preventing the rent being raised; a kind of head rent. 

. 246:1. Viscount Lifford.] Do you see the improvements which the last 
witness mentioned generally on the part of the tenants? 

Certainly not in our part of the county. 

2463. Lord 0' HagQI1.] Do you know the county of Tyrone of which Mr. 
Donnell spoke? 

I do .. I passed through it the other day, and I know the county very well. 
There may be some substantial good tenants that have put up houses, and to 
my knowledge there are a respectable class of tenants upon the Duke of 
Abercorn's estate; but I do not see any great change such as to strike the eye 
of a traveller on a railway. 
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2464. Do you see any change in that direction, such as Mr. Donnell described 
in the county of Tyrone? • 

As far as my knowledge goes, I do not; I travelled through it on ~Ionday 
last. 

2465. Lord Somerhill.] I presume that in the part of Ireland in which you 
live, as in other parts, the general agricultural prosperity bas led tenants, if not 
landlords, to improve their land with more care than they have hitherto 
exercised? 

U ndoubted!y there is a -yery great improvement within the last 10 or 15 years, 
.particularly smce the famme. 

2466. Viscount Lifford.l Will you state what you know about the claims of 
\enants for turbary since the passing of this Act? 

I can say with perfect certainty that it has given rise to a great deal of 
unpleasant feeling in my own neighbourhood, and at the petty sessions where I 
attend. Landlords generally were in the habit of giving their tenants a certain 
portion of turbary free. By degrees, turbary is becoming scarcer and scarcer 
every year, and some of the proprietors have limited their tenants to a certain 
quantity, which they considered sufficient, and which they gave free, and 
beyond that the tenants pay a certain sum. Printed noticeR to that effect have 
been put up in the neighbourhood, and the tenants have rebelled against it. 
The landlords have brought persons who are in the habit of cutting turf upon 
the bogs belonging to two or three different individuals before the petty bessions, 
and there is one particular case now, sub judice, which we expect to be decided 
on Wednesday next under the law officers of the Crown. The effect of it has 
been to have days spent upon one case at the petty sessions, where we usually 
had our business done before four o'clock, usually. 

2467. Have you had any case of your own as to turbary ? 
I have one case, which is a very strong case, with regard to the effect of the 

law as it is working. I let a mountain farm to a Scotchman about two years ago, 
and entered into a written agreement with him for' the rent of it for a certain 
length of time under the new Land Act, paying the half of the county cess and 
the half of the poor rates, and I reserved the turbary, and the game and royal
ties. That was signed by each of us on the 2nd of September 1870. It is a 
place where I cut turf for my own particular use in that district last year, and 
the year before, and several years. This year he wrote me a very impertinent 
letter, as I considered, for. daring to interfere with his farm. I wrote back to 
him, sending him a copy of his agreement, and he still continues to threaten 
me with an attorney, to bring an action against me. That is a Scotch tenant, 
a Dumfriesshire man. That occured with myself, and it is the only case I 
have had. 

2468. Lord O'Hagan.J Do you not think that if you had got a cross Scotch
man as a tenant before the Act was passed, he might have done precisely the 
same thing? 

I think not, if he had signed a document such as I have in my pocket. The 
Scotchmen are very hard and very honest, and they would not attempt to go 
beyond their bargain. 

2469. You are a sensible man yourself: do you suppose that if there is a 
written agreement. giving. you this right, this Land Act is likely to interfere 
with your rights at all? 

1 believe not. 

2470. Is not it premature to refer the whole of this trouble to the Land Act? 
He refers to it. He says in his letter that the Land Act has been decided to 

give it to the tenant. He says that he understands that I am trespassing upon 
his grounds, and that by the .Land Act it has been decided that the tenant need 
not permit it. Those are his words. . 

2471 . Viscount Lifford.] It is those vague assumed rights whlch are keeping 
the county of Donegal in hot water, is it not? 

As far as our part of it is concerned, undoubtedly. 

2472. Do you know anything about game? 
I do. 

2473. Will 
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2473· Will you tell the Committee what you know about that? 
There are mountains that 1 know very well that have been shot over by the 

proprietor for a great number of years, certainly 60, or 70, or 100 years. The 
tenants have now written to the proprietor to say they will not allow it to be 
set as he had done before, part of it being in the proprietor's hands; they have 
written to him to say that it must no~ be set to any person, but that they will 
give him and, his agents a day's shooting if he asks for it as he has been a 
liberal good gentleman, and a kind landlord; that I have see~ printed. 

24;4. In how many cases has that occurred? 
Certainly in one, and ·certainly in another adjoining it; certainly in two 

cases. 

2475· Lm'd Steward.] Supposing that in your case it proceeds to a trial 
and there is a decision in your favour, as from your shewing it appears likely 
that there will be; do you not think that will settle the question as to the right 
of turbary where there is a written agreement? 

I should hope so. 

2476. That would put an end to all that "hot water" which you say now 
exists in the county of Donegal upon the subject of turbary, would it not? 

When once a good kindly feeling is broken through between landlord and 
tenant, it is not so easy just to cure it. . 

2477. But if there has been one legal decision in favour of the right of a 
landlord, where he has made the 8o"Teement to reserve the turbary, should you 
have any fear that the same questio!l would again arise? 

J really cannot answer that; there might be different wordings in different 
cases. In my case I was perfectly aware of what I was doing at the time I made 
the bargain, and 1 told him I would not have given him the sheep farm unless 
with a reservation of the turbary. There is fishing on it, and some of my friends 
like now and then to have a throw, and I would not like to have it taken away 
from me, and I would have refused; but with regard to turbary, the advice which 
has been given to the people in my presence by solicitors has been to resist 
the claim upon the part of the proprietor. 

2478. Lord O' Hagan.] I think I gather, from the whole of your evidence, 
that you do not agree with n certain class of people in Ireland who hdve repre
sented this Land Act as likely to tend to the consolidation of farms? 

Not more now than it did before. 

2479. But I understood you to say that the Land Act would prevent the 
consolidation of farms? 

Undoubtedly, unless the proprietors are prepared to come down and buy the 
estate a second time. 

2480. Then is it your opinion that the Land Act, so far from advancing the 
consolidation of farms and the removal of people, will tend to maintain farms as 
they are? 

Undoubtedly. 

2481. Lord Lurgan.] From your knowledge of tbe county, and your expe
rience as a proprietor, are you aware of any cases in your neighbourhood in 
which leasehold tenant-right has been claimed? 

I am not from. my own knowledge. I have haard of no cases, but personally 
I am not acquainted with the particulars. It has been claimed, and it has been 
decided in different ways. I have read very carefully the reports in the papers, 
but in my own neighbourhood there has been no particular case. 

2482. Did you not give evidence before the Devon Commission? 
I did. 

2483. Have you any objection to state to the Committee what your evidence 
was with regard to that point? 

It is a long time since. I gave it, as I thought, there, but I have not looked 
over it, to tell you the truth, for a great many years. 

2484. But your opinion remains the same now as it was then, does it? 
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, 
We have gone through a great variety of changes since then. The famine 

year came. Persons that were prospering and doing well while they had potatoes 
and that, were put out on new ground, have almost, as a class, been extinguished 
by the want of food. We have had all that to go through, and it of course 
altered the entire state of society in the lower class of life. In former days the 
potatoes grew wherever they went to. They were put down on a rough moun
tain farm, and there they throve very well if they had a few potatoes. They were 
satisfied with potatoes and milk and turf, but they were, as a class, nearly extin
guished when potatoes ceased to grow. Therefore there is a very great change 
in that class of society, and my experience then and now would be very different. 
As a proprietor I would not advise that men should be put out without capital 
upon a bare mountain side and let try to live and try to improve without ,doing 
it properly. Merely poking the land, and not drai~ng it properly, is only, I 
think, leading to poverty afterwax:ds. • 

2485. As I understand the nature of your evidence given before the DeT'on 
Commission, it was that it was quite the right thing for the proprietor to recog
nise not the middle men, but sub-tenants in the holding? 

Undoubtedly, I would say that middle men did a great deal of mischief, for 
they exacted the utmost they could out of the occupiers, and, therefore, I 
think were exceedingly injurious. I think it is much better an occupier to be 
under a nobleman of large property who has enlarged ideas, and would endea
vour to put the people into a position in which they could live comfortably and 
respectably, and educate their children and clothe themselves properly; whereas 
midille men who will exact the last shilling from them, I am of the same opinion 
still, ought to be done away with. 

2486. In fact, recognising the sub-tenant as the tenant of the holding has a 
good effect ? 

Undoubtedly. 

The Witness is directed to withdraw. 

Mr. ROBERT WILSON, is called in; and Examined, as follows: 

2487. Chairman.] I BELIEVE that you are a Guardian of the Htranorlar Union 1 
Yes. 

2488. Do JOU own land, or do you hold it: 
My own farm is freehold. 

2489. Do you also farm land? 
Yes, I do; I farm a large farm which is freehold; I am not a tenant, and I am 

not a landlord. 
2490. Have you had any experience of the w9rking of the Land Act? 
I see a great deal of it round about me, and I am in a very good position to 

judge of it not being either the one thing or the other. 

2491 • What have you to say upon the subject of the working of the Act as 
regards its effect upon the relation between landlord and tenant? 

I believe that so far it has done a great deal of good. 

~492. In what way' . 
It has given confidence to the people to make improvements, and I think that 

the landlord's property is more' secure than it was before. . 

2493. Viscount Lifford.) 1 think you hold some property under Mr. Stewart 
of Ards? 

No, I pay him a head rent only. 
2494. And you know his dealings with his tenantry who are not so fortunate 

as you '? 
.I do. 
24!l5, He is a very liberal landlord, is he not? 
No doubt of it. 
2496. He has assisted his tenants in building and draining~ and in short 

wherever the tenants required his assistance, has he not? 
I do 
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I do not say whenever they required it, but in a great many instances he has 
done so. 

2497. Have you heard whether it is his intention still to continue his assis. 
tance? 

I do not think they require it at aU now. 

2498. Have you heard what his intentions are? 
I have not; but I know that he has given up giving slates for improT'ements ; 

they do not require it now; I suppose he knows that they have encouragement to 
do without it. 

2499. Lurd Steward.] Why do you say they do not require it; is it with 
reference to the Land Act or is it with reference to their own position? 

The Land Act gives them encouragement to expend money themselves now. 

2500. You say that it is in consequence of the Land Act that he thinks the 
tenants may do it themselves, instead of his doing it for them? 

There is no doubt of it, the people have encouragement now to work, and 
they know what they are about; they are not afraid of not getting their own, 
or of being ejected, or anything of that sort. 

2.')01. Lord O'Hagan.] You heard what the last witness said about the bad 
feeling between landlord and tenant; do you think that that has resulted from 
the passing of the Act? 

I know that there is bad feeling in our neigl1bourhood among my Lord 
Lifford's tenants and some others; but I do not think that that could be at
tributed to the working of the Land Act; I think that the same thing would 
have happened before. 1\1y experience with regard to the game laws is, that unless 
the tenant has a lease, the landlord had always tb prosecute in the tenant's name 
before, but I understand from people who know a good deal, and some of my 
own friends who are lawyers, that there is no doubt that the right to the game 
is in my Lord Lifford. 

2,)02. Are you aware that about this particular district, from the operation 
of the Land Act, any ill-feeling has arisen between landlords and tenants ? 

I do not believe that it can be. attributed to the Land Act; I think it is to be 
attributed to some other cause. 

2503. Then this withholding of assistance, in the shape of timber or slates, 
you do not think is attributable to the Land Act l' 

By no means; the best feeling possible exists between Mr. Stewart and his 
tenants; for instance, this very year I offered 6001. for a'farm of 30 acres, at 
3Il. rent, without a lease, under Mr. Stewart. 

250 4. Are you aware that any depreciation in the value of property has arisen 
from the operation of t~e. Land A~t ? ••• • • 

I believe, so far as ralsmg rent IS concerned, It IS qUlte practIcable. It IS very 
soon yet to give any opinion with regard to the v~ue of property, but I do not 
see how it could affect the value of property otherwISe than favourably. 

250 5. W'ithin your own experience, has there been any raising of rent since 
the passing of this Act in the county of Donegal? 

There has. 

2506. On what est~tes? 
I do not like to mention names. 

2507. Have the rents been raised to any extent? 
Not to much extent; but the landlord has evicted the tenants, or bought their 

tenant-right, and relet the land again. 

2508. You speak only of a particular case; but there has been no general 
raising of rents on any particular property, such as we have heard of from other 
witnesses 'I 

I have heard of that being done; but that is not just in my immediate neigh-
bourhood. 

2509. You do not know of any sale of the fee-simple ofptopertv in Don~ 
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since the passing of the Act, so as to enable you to state the comparative value 
of property before and after the passing of the Act? 

I do not remember any. I have heard of many sales in the county of Derry. 

2510. Lord Charlemont.] You said just now that the rent was increased in 
one case; was that upon a property which has been recently sold in the Encum
bered Estates Court ? 

No, it was not; it was where the landlord wished to enlarge the farm; he 
wished to make twp or three farms into one, and he bought up the tenant-right 
himself; the rent was 70 I. at first, and he doubled the rent, and relet it at 
150 t. 

2511. Lord O'Hagan.] We have heard a good deal about this turbary and 
~ame question in Donegal; do you know anything about it ? 

I have heard a good deal, but I do not know much. 

2512. Do you know anything about disputes as to turbary havino- arisen 
since the passing of the Land Act? 0 

Except the evidence about Lord Lifford, and two or three others, I did not 
hear of any; but even before the passing of the Act the tenant had the right 
of keeping the bog for a year. 

2513. Before the passing of this Act, was it not a very common thing to 
have disputes about turbary in Donegal, as' in many other counties in Ireland? 

There were very often disputes, and very often after elections the bog was 
withdrawn altogether if the tenant did not vote in the way that the landlord 
wished. 

2514. So far as you know, has there been any material increase in claims or 
disputes of that sort since the Act passed? 

I have not heard of any cases except of those of Lord Lifford, and I am sure 
that they are not treating him well at all. 

251.1. As to this matter of interference with the right of game and shooting 
on the land, has there been any great difference since the Land Act was 
passed? 

I never heard of a single instance of it excepting in the case 'of Mr. Style. 

2516. Have you heard, in the county of Donegal, of any tenant refusing his 
landlord the right to shoot which he had before? 

I have not indeed. 

2517. Viscoup.t Lifford.] Did you hear what had happened in the case of 
Mr. Hamilton, of St. Eroan's ? 

I did not. 

2518. Is it not a fact that very extraordinary and undue expectations have 
been raised in the minds of some of the more ignorant tenants in Donegal by 
the passing of the Land Act? 

If one or two cases were decided, it would clear up their minds. It is 
possible, and perhaps true, that such expectations have been raised, but I do 
not see that we can attribute them to the Land Act. • 

2519. Those expectations have been raised in consequence of the L'l.nd 
Act, have they not? 

I suppose they have; but, I do .not believe the Act is to blame for that, 
but I believe the Act will even do good to those properties. Even with reference 
to what the last witness was talking about, squaring farms and making ditches, 
the landlord would very naturally say, " Now, I want to enlarge this farm, and if 
you do not wish to do what is right and fair, sell your tenant-right to your 
neighbour." That could be done now without the slightest disturbance, and I 
am sure that it would be even to the landlord's advantage. I am sure that if he 
were a good landlord, and the tenants could see that it was for their advantage, 
they would not hesitate a moment. 

2520. Lord O'Hagan.] In fact, you have had no experience of that kind 
since the passing of the Act? 

None at all, 

2,:;21. It is all mere speculation? 
It is. 

2522. ADd 
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• 2522. And your speculation does not go in the same groove with.the specula- Mr. R. WilsOD. 
bon of Mr I Johnston? -
. Not at ~ll; I differ entirely from him. 12th July 18j.. 

2523. Viscount Lifford.] Should you be surprised to hear that in the case of 
a fann at a rent of 2t. 8s. (ifit can be called a farm), where the tenant in pos
session being a man of bad character, the next tenant offered 301. for the tenant
right, with the consent of the landlord, but the tenant in possession, whom it was 
proposed to get rid of, refused to take less than 200 t. ? 

I would believe it if your Lordship said it; but I have not heard of it before. 

2524- Lord O'Ilagan.] What are those extravagant anticipations about which 
my Lord Lifiord has been examining you which the Land Act bred in the brains 
of these people? 

They must be very extravagant7 but I do not understand them. 

2525.' You were asked whether that had been so, and you said that it might 
have been; have you any notion whether it has been so ? 

I have no knowledge of it at all; but if my Lora Lifford says these things, of 
course J believe them. 

2526. Viscount Liford.] Are you not aware that 'on Mr. Style's property 
they positively claimed the power of letting the moor, sa.ooting themselves, and 
taking it away from Mr. Styles? 

I have heard that. 

2527. That is an extraordinary expectation, is it not? 
It is extraordinary. 
2528. Lord .o'Hagan.] Do you know whetherit is the fact or not? 
I do not. I have heard it; but even if it were the case, if Mr. Style pro

tected his game, and if it was his beforE!, I think that even if the game did 
partly belong to the tenant, the Act would really make it more his now. 

'2529. Do you think that the Act protects the landlord as well as the tenant 
according to the custom of Ulster? 

I do. 
2530. Lord Steward.] Have you seen much evidence of improvement- in 

your neighbourhood since the passing of the Land Act? 
I can corroborate what Mr. Donnell says to a very large extent. (O)n the 

Duke of Abercorn's estate, from Strabane up to Newtown Stewart, the farmers 
are building splendid houses. 

2531. Lord Greville.] Entirely at their own cost? 
I believe so. 
2.13'2. Lord Steward.] With the exception of Mr. Stewart, who has l~ft off 

giving estates to his tenants, have you heard that landlords in general have de
clined to improve the dwellings of their tenants, in consequence of the passing of 
the Land Act? 

I have not, and I cannot say positively whether Mr. Stewart intends leaving 
off doin'" so or not, but he has always done so; 'he has been a very good land
lord; b~t the houses are nearly all slated, and I do not think, that the tenants 
actually require much more. 

2533. You have looked, I suppose, at the provisions of the Act? 
I have not, and I do not understand them at all. 

2534. You are not able to say whether, supposing that a'landlord wishes to 
improve his estate, and that he registers tholja improvements, his position is any 
worse than it was before the passing of the Land Act? 

I am not in a position to go into that at all. 

:1535. Lord Chm'lemont.] I want you to repeat your evidence about the price 
of the farm which you bought; you said, I thihk, that you bought 30 acres, and 
offered 600 1. for it ? 

Yes; there was about 31 acres in it. 

2536. And the rent was 30 I.? 
Yes, about I 1. a Cunnihgham acre. Perhaps I might be allowed to say, as to 

the feeling with regard to the leasehold tenant.right, that the tenants are very 
(136.) 0 0 much 
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much afraid that y~u are going to interfere with it here, and that was the reason 
that I was appointed by the Tenant Right Association to come here. 

, 253i. Lord O'Hagan.l The noble and learned Chairman, on Wednesday, 
explained clearly that this COmmittee was not to interfere" with the legis
lation? 

In answer to one of your Lordship~ I might say that there is a little bit of 
property by the side of my own, the rent of which is 37 l., and 1 have instructed 
my attorney to give 1,300 l. for the fee si1;nple. There is about 7 t. (If head rent 
and tithe, I suppose, and I would be disposed to give the tenant, if he would take 
it, 600 t. or 700 t. over and above that. . 

2538. Lord Steward.] Have you any reason, from anything you have heard 
to suppose that the value of land has fallen in the North? ' 

:Not in the slightest.. I do not know why it should, because the good feeling 
between landlord and tenant, to my knowledge, is greatly increased, ,vith the 
exception of this unfortunate case of my Lord Lifford's. 

2539. Lord O'Hagan.l How much would you give for this land? 
I would give 1,300 t. for the fee simple of this land, and I should have t() 

deal with the tenant as well; but I would give 2,000 l. altogether, if I could 
get it. It lies a little mixed up through my own, and that is the reason. 

The Witness is directed to withdraw. 

Mr. ROBERT DONNELL is re-called, and further Examined, as follows: 

}Ir. R. D01t1lel~. 2540. Chairman.] Do you wish t() make any explanation as to your 
evidence? • 

Mr. Johnston and I have been comparing notes about a contradiction as to 
improvement; 1 spoke of the district between Newtown Stewart and Strabane; 
but the road by which I drove was circuitous; it was through Dunnymanagh,. 
about 18 or 20 miles. Mr. Johnston spoke of the more direct route between 
the two towlllS, and I believe that there is no variance between us. 

The Witness is directed to withdraw. 

Mr. JAMES JOHNSTON li; re-called, and further Examined, as follows: 

Mr. J. Johnslll,.. 2541. Chairman.] Do you wish to add anything to your evidence? 
Mr. :Qonnell has explained that in driving between Strabane and Newtown 

Stewart there are great improvements. The direct road from Strabane to New
town Stewart I passed through on Monday last, and I know the country very 
well. Undoubtedly there are no manifest improvements at present going on. 
The;l'e is some other way which he speaks of from Dunnymanagh. 

2542. Lord O'Hagan.] You spoke of lower down in the county? 
Quite so. I know nothing of that. 

The Witness is directed to withdraw. 

01'deTed, That this Committee be adjourned to ,V ednesday .next~ 
Twelve o'clock. 
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ApPENDIX A. 

m TU fiN of the CASES brought before the Chairman of Quarter Sessions of the County of Sligo, under 
"The LANDLORD AND TENANT ACT (IRELAND), 1870." . 

Amoun' Amount AmouDt 
Whether Whether of the 

Cfaimed in Cfaimed as 
LaDdJard'. Amoun! 

laimant'. Name. Re-ponden!'o Name. icompenootion 
ClaIm for Se" Wlthdro"n,or aDY OBSERVATION!. 

resped of for off', or Decreed. 
· IDlprovements. Oi.lurbanee. 
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£. •• d. £. " d. £. .. tl. £. " d. £. .. d. -
, n.". JObD lII'Der. Brulon 'r .. in · 13 - - 42 12 6 8 8 8 10 - - . · Appeal . The amount d"" .. ed "80 in· 
utt, P.P. and c:oats. creaoed to 27 I., but "llh· 

Kerrigan · · Abrabam l\J artin · 10 - - 21 - - · · · - ~Ir. -
out -to, on healOug of the 
·flf ... ·' 

ick WGee · JameoOrm8by · 20 17 4 13 II 8 · - · - Nlf. -
lerIDe Lougbeed MId Abrabam Marlin · 80 II 6 la3 - - · · · · NIl. ~ 

""ham Lougheed. 

e · · · Same · - · 21 18 - 140 - - · · - · NIl. -

e · · · Same · . - 332 10 101 200 - - - · · · Nlf. -
'ick Kerrigan · Same · . · 30 - - 42 - - · - - · Nlf -
te. Henry · · Jobn ,. Knoll · 13 10 - 62 10 - 2 1O - 2 15 - - --. aDd coots • 

George JODOS Mar- W Imam OrmBby · 153 10 19 180 - - - - 15 - - - · Appeal . Tbe alllouni d ....... d "Ill In-.. aDd_lB • .rrued to 60/, on hcallPg . 
of Ihe appeal • 

elPo .. ell - Ed .. ard H. Conper 888 19- - 108 - - 375 ..- - - · 246 - - No appeal Decree made, on eoneeot or p 

aod cooll. tbe parll ... 

11\l'Nama ! TbomaS FeenO)' 61 .3 ... 1i0 - - • - - · - · - · Tbe bearmg ,tand. adjourn.1! · - 10 HIlary LaDa belhlon. 

· . - - NIl. - 1872 • 
n S. Yeate .. · Jobn W. Kerr - - - 60 - - - -· 
lM'ManaDl' James Jackso,. 1,01a f5 1~ - - - · SeeObser- !leveralltem. Appeal - Tbll "'as an apph.'boD,Dnd,r 

p . 
vntloaL in achedu'e 6th ...,llIIn of etatule, hy 

were wllb. lte.poDden&, "lib I'etlped to claimant'. 
dralJD. Dotlce and acheduJe of Improyftften18, a.ul .. tbe Court ordered tbal aD lUJIendrd 

..bedule, omItting value oll.pmvemeDII, 

.huuld be permItted. 

I TOnDel' Bernard Ow,a Cogan 2a6 8 10 67 1$ - - - 130 - - - - - - Tbe part_ Ij;reed 011 lb •• - · ,um. 
.. - - To be b ..... d at TrlOity Land 

mill H. Williams. Robert A Ddersoo 19 17 6 - - · · - · - - , - s....on, Sligo • 

• · CLUm ... abaDdoDed; '1"0>< 
Owen W)'Doe, E'er '1~ 2 6 2l - - - - .. 1O - - · -B Jackson - · and costa • improvementa. 

. -Fraucis Walk.r 20 - - 7 - - - - -I Leyden · - - , 

~ Normanby Jobo H. Knoa and 2$ - 19 & 6 - - - -· -
olh .... 

Sir 1\Iolly CroftOD, 18 - - - - - -hi .. Kelly - - - , 
Bart. 

Wm. R. O. Gore, ".!P. 498 , 3 90 - - 115 8 - - - - - p · Te be beard al TtlD,ty 
or M'Car,rlek - IIOD, 1872 

, 

Same 29-119 3 8.& - 305 5 - - - - - - · LIke. 
Ie - - - · - . -

, - - - - AnnDaI reDt is 11. 12 .. 
Tbom8O Ormsby - 5') - - 11 .. - - - · -hael Foa - -

,,) 
I. 
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COUNTY. Date. 
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ApPENDIX B. 

RETURN RELATING TO CLAIMS: 

Reeult of A ppeala. 
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(1. -----1----·------------- . __ . __ 1 ________ 1_ 
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Carlow 
Cavan 
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Cork (East) 
Cork (West) 

Donegal 
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Dublin 
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DItto 
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Kilkenny -

Leitrim -
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1870 
1871 

- 1871 

1870 
1871 
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£. 
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4,311 
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840 
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£. 
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NIl. 
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£. 
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) 563 I 
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55 
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1,6~9 
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/.. 
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12 
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78 
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8 
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75 
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45 
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80 

62 
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46 
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12 
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3 
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2 
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78 
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1 
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75 
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45 
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·166 
1,296 

NIl 
148 
128 
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1 
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3 
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1 

Nil 

1 

2 

2 
5 
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3 

1 

.-
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Judgment Dot ye& deh
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- --Cbairmao', ruhng in all 
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A N A L Y SIS 0 FIN D E X. 

LIST of the PRINCIPAL HEADINGS in the following INDEx, with the Pages at which they will be found. 

PAGB 
ApPEALS: 
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2. Working of tlte System of Appeal to the 
Judges of ASSize • • - • 296 

3. Question if' DiscretIOn ~n the Judges of 
ASSize to refusefurther Appeal· • 297 

4. QuestIOn of direct Appeal from the Pri-
mary 'rrzhunal to the Ultimate Appeal 
Court • • • • - • 298 
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Reserved - - . • • • 2g8 

6. Suggestions 011 the Score of EVidence 
bifure the Ultimate Court· • • 2g8 

7. SuggestIOns on the Score of Costs • 2g8 
8. Proposed Appeal to a Superior Court in 

lieu of that of the Judges of Assize • 299 
9. Question of Ultimate Appeal to the Court 

of App,al zn Chancery - • - 299 
10. Concluszons and Recommendations of the 

Committee - - - - - 299 
Austin v. Scott 

Bankrupt Tellants -

- 299 

- 300 
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JurisdictIOn - 301 

2. Howfar Confllctlllg DeCISIOns are giVen - 30~ 
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Cases - 303 
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[No D.-In thie Index the Figure, following the Names of the WitnessllII refer to the Question8 ill 
the Evidence; those following App. to the Pilges in the Appendix; and the Numerals follow
ing Rep. to the Pages in the Report.] 

A. 

AD(llR, .SAMUEL FREDERIOK. (Analysis of hiS Evidence.)-Lon~ experience of 
wltne~s 10 Ireland as a land agent and soliCitor, 994, 995. 1022--ConcluslOn a~ reaards 
the Land Act of 1870, that It much requires au:endment 10 several respects, In the int~lests 
both of landlord and tenant, 996-- Great difficulty upon the death of a tenant holulOg 
from year to year through the landlord not knowmg \\ hom to ~ecogmse a'! the successor 
or representative, tlnleslJ thele is legal admmistratlOn, 997-1006-- Sugaestloll on the 
foregoing pomt, that the occupying .tenant and ratepayt'r for a year might be acknow
ledged by law as the tenant, 1005-1007. 

Great benefit both to landlord and tenant, If it wt'le absolutely provided by the Act 
that all notices to qUit should determine 011 the last gale day of the current year, 1007-
1012--0bjection of witness to bring any case befure the present tribunal of chairman 
of quarter sessions, 10t3, 1014- Statement as to some landlords having ceased to 
improve their land, or to as ... ist their tenants m Improving, owmg to the undefined claims 
which a tenant mHy have under Ihe Act of 1870; 1014. 1024 et seq. 

Discoural!:ement of investors by reason of the undefined rights oflandlOids and tenants 
respect"ely; grounds for Ihis statement, JOI5, 1016. J06l et seq.--lmmense boon if 

" precedents were promptly established, so that tJ:1e law may be well understood, and 
deciSions may be ulJ\form, 1016-- ConclUSIOn as to the exctedingly un~atit,factory 
character of the tribunal of chairmen of counties, there being thirty-three Judge .. admin
istering the law, and many of them not being conversant with laud que~tlOns, 1017. 
10g8-1115. I 11 g-1I 30. 

Suggestion that the Landed Estates Court might be ma<!e the tribunal of inquiry into 
claims under the Act; Witness, however, has not fully considered thiS subject, 1018-1021. 
1116-1118. 1137-1149--Few contested cases hkely to arise if the rights of both 
parties were once really defined by a fixed tribunal, 1019. 1148, 1149. 1157-1161-
Advantage if in aU sales ID the Landed Estates Court the Judges were to define the 
relative rights of the purchasers and tenants before sale, 10ro. 1023--Necessity of 
some defiDlllon on the .subject of the grand jury cess, dod the liability of the tenant, 
1023. 

Behef as to tenant~ in the north havmg largely improved their holdlDgs since the passing 
of the Act, 1029, 1030--Great improvement in the condition ot the lenan.ls, OWing to 
the large rise in the prices of produce, 1031- Obstacles fu the preservdtJon by land
lords or their a<Tents of satisfactory legal evidence or record of advances for Improve
ments; Buggestl~n that a period be fixed from which both partie!l should start, and should 
agree. as ,to future IInprovements, 103.2 - 1061 • 

Examination upon the question of increase or decrease'in the value of land in Ireland 
since the Act of 1870 ; tendency to a decrease in the value of rented land, wllllst land in 
possession has probably risen in value, 1062-1097. 1 1 34--Advance olreled upon the 
price for which Lord Derby's estate m Tipperary was sold j exceptIOnal char~cter of lhis 
sale, 1078-1081. 1090e_-Increased value of the poorer land more especldlly, 1082, 
to83--Statement as regards the sale of Lord \Vaterford's estate in Derry, that it was 
greatly undetlet previously, 1096. • 

Deservedly popular character ofthe tribunal of chairman of quarter sessions, although 
individual chdlrmen may be unfitted to deal with land ques~ons, 1098-1l~9· 11 25. 
1126--U nsatlsfa.ctory character of the evidence before the chairmen of. c~)Unties, uJIOn 
which facts lire arJived at, 1110-1115. 1117-1130-Liabillty to confll~tmg de.clSlons 
fUlther adverted to ill connt'ction with tl;1e separate sitting of thirty-three diflerentJudges, 
1108-\115. IIJ9-1l24.1131-1133-Approval of one superior judge for the lrial of 

Oland cases rather than of three chairmen sitting together, 1135, 1136• • 
403. P P 2 ExplanatIon 
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Report, 1872-continued. 

Adair, Samuel F:rederick. (Analysis of his Evidence)-continued. 
Explanation that if the procedure were before the Landed Estates Court in Dublm, 

the eVidence should be III writing j,nstead of viva. voce; questiulls of facts would not often 
arise, 1137-1149-' -Facility and economy as regards appeals, if the eVidencE' were con
fined to that taken down III the first instance ano on record, llilo-1154--DlIubt as to 
the judge of assize being able to hear land cases In the first instance, III addition to hi~ 
other WOI k; probabilIty, howE'ver, of a Idr~e dlmmutlOll of ca~es If there were a fixed and 
improved tllbunal, 1157-1161. 

Statement showing that a tenant may, by very simple proc('ss, transfer his tenancy to 
a mortgagee ",ithout consultmg hh landhll d, and without hiS approval; evasion thereby 
of the provisions of the Act, 1161·. 

\Letter from Mr. S. If. Adair to Lord Digby, dated 24th June 1872, showmn- the liti
gation likely to arise under the Land Act of 1870, III re~pect of eccleSiastical or glebe land. 
and suggestmg an amendment of the law on thiS point, p. 128. 

Administration (Small Tenancies). Importance of a pr.uposal fOl' giving to county courts 
the power of grantmg admmlstratlOn III slllall tenanCies, Lefl'0Y 153-158. 

See also Illtestacies. 

Antrim. Dissatisf,lCtlOn for some time among the tenants in An tl im; tillS has now di.
appeared, DonllellI674--General 0pullon among the farmers in the northern part of 
Antrim that the Act of 1870 'll working satIsfactorily, McElroy 2318--Very satIs
factory relatIOns between landlord and tenant 10 the county, 2319. 

Antrim, Lord. Importance df an appeal to Witness, in wlHch Lord Antrim was appellant; 
witness reserved a case for the Land Court, but Lord Antlllll declined to.proceed further, 
Mr. {ustice Fitzgerald 1498, 1499. 1509-1516. 

ApPEALS: 

1. Number of Appeals from the Chairmen of COunties, and how deciJed. 
2. Working of the System of Appeal to the Judges of Assize. 
3. Question of DlSC7'etzon in the .Judges of Assize to refuse further Appeal. 
4. QuestwlI of direct AppeLll from the Primary 1'ribunal to the Ultimate 

Appeal Court. 
5. Exceptions taken tn the Constitution and Working of the Court for Lalla 

Cases lleserved. 
6. Suggpstions on the Score of Evidence before the Ultimate Court. 
7. Suggestions on the Score of Costs. 
s. Proposed Appeal to a :Superior Court in beu of that of the Judges of 

Assize. 
9. Question of Ultimate Appeal to tlte Court of Appeal ill Chancery. 

10. Conclusions and Recommelldations of the Committee. 

1. Number of Appealsfrom tile Chairmen of Counties, and how decidf'd: 

Very few appeals from the decisions of the chaJl'men, Mr. Justice Fltzgf'rald 1498• 
1556; llight Hon. H. J. MOllahan 1740-1746; Coffey 2288--Total of about six: 
appeals to witness; how deCided, Mr. Justice Fitzgerald 1498--'1'otal of only four 
appeals to witness from the dem,ions of chairmen, ~he ori~lllal df!~rees .having all been 
confirmed, Right Hon. J. A. Lawson 1775--QuestIOlis of law raised III some of the 
cases before Witness, thele havlllg been five appeals, III only one of which witness's 
deciSIOn was I eversed, Coffey 2259-2264. 

Return showmg for each county the number and the result of appeals, App. 292. 

2. Working of the System of Appeal to the J/ldpes of Assize: 
Right of appeal in land cases from the chaIrman of quarter sessions to one of the going 

judges of assize, the latter havmg the power of calling III the second judgef Lefroy 10-13 
--Delay through the intermediate appe<ll to the jud~e of assize. ib. 42--:Exceedmgly 
unsatisfactory system of appeal to the judges of assIze. J. Hamilton 336--The appeals 
at the assizes are necessallly hUlfled over very rapidly, ib.--Want of an efficient court 
of appE'al. Jones 462. 

Decided apploval of the pi esent system of appeal to the judge of assize, as being cheap 
aud expeditiOUS as "ell as effiCIent, Hancock 654, 655-- Probability of some m~tances 
of great delay III 1 he delivery of the judgment of the judge of assize in appeal cases, 
Townshelld 991-993. 

Grounds f.r the conclusion that the judgE'S of aSiize are an eminently unsatisfactory 
tribunal for he.mng appeals from the primary tribunal, Mr. Justice ~'11orTil 1400-1403-' 
1448--Sta'emellt a" to the judge not knoNmg what appeali there D1'ly be in land 
~ases, nor how long they may take to try, ib. 1400-140Z --Injurious effect of long delay 
In respect. of appeals flOm the chairmen of counties, .b. 1445-1448. 

Opportunities 
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Ap P E"( LS--contillued. 

2. Working of the System of Appeal to the Judge. of Assize-continued. 
Opportunities of t~e j,udges of as~ize for .ascertainmg beforehand how many land 

appt:als there will be befllre them, ~Ir. JustIce ~itzgerald 15°0-15°2-- Facdily aDd 
economy of an appeal from the (.haJrman of ses"lOns, It being rathe~ a re-hearlllg of the 
case, ,b. 1503 --Faclhtles, Ly JDt'anR of appeal, for obtallling a settlement of disputed 
questions of law under the Act; .llr. ,Justice BaTlYI573-1577. 10°5-1612. 

Conclu .. ion as to the appeal from the primary tribunal beina only on matters of law 
aro.d nllt at all on ma~ters of fact, Rig/tt Hon. H. J. Monahan 1117-1721 --Faclhties t~ 
sUitors thlough the right of appeal hom the primary tribunal, whil~t the costs are t .. iBm'" 
ih. I 74z--Ample time allowed by witne~s, when enaauet! on assize business for hearing 
aplJedls in land casell, ib. 1770. ' '" ., , 

Advantnge of the appeal being alwavil to the judae of assizp. in the first instance 
Rogers 2186--Apl'roval of the (ribU!lal of the Judge of assize as te:,:ards pllmary appel~ 
late JurisdIction, pe MolfY1/s 2252--Reasons for retainmg the appeal to the Judge of 
assize upon questions of fact, Coffey 2290, 2291. 2293. 

3. Question of Discretion i,,- the Judges uj Assize to refusefurther Appeal: 
Gleat dissatisfaction caused by thE' discretion in the judge of dssi~e 10 refuse d further 

appeal,-Le{roy 46 --Disapproval of discretioll ill the judges to refuse an ultimate appedl, 
J. [Jamilton 336. 342--Grounds'for recommending that thele should be an dppeal on 
matlers (If fact os well liS Oil matters of IdlY to the ultimate court; suO'gestJOlls hereon; 
ib.34'2-349' 362-371--E"pedlencyof a right of appeal upon que~tloDs of fact, or 
ruix~d questions 01 law and fact, Jones 468-470--Concurrence In the view as to the 
expediency of a 'Ight of appedl flom the judge of assize, lJIorris 563-567; BO!lle 698• 
699· i50 , 751 • 

.pal ticuJars of a case in which the chairman of Sligo appeared for witness as counsel 
on appeal before Chief Ju,tice Monahan at Omagh Assizes flom a deCision of' the cI'dlr
man of 'fYI'one; Ildrdshirl m the Judge having affirmed the deCISion Without reservin~ a 
case (01' further appeal, Boyle 704-]06. 734-745. 752-772-.- Se\eral cases sholYlDg the 
wOlklng of thp apI cal to the judge of assize; appl'Oval thert'Gf, provided both parlies had 
a ri~ht of (u~ther appeal to the ultimale court, Newton 7B6-791--0bJection to any 
limit of valul' in cases of appeal, Mllrlalld 1204--Expt'diency of landlord aud lenant' 
having a right of appeal to the Court for Land Cases .Reserved Irrespectively of the dil;
cr'etion of the judge of nssizl', ib. 1213. 

Contempldted "ppeal from the judges of th", Landed Estates Court (as the tribunal in 
lieu of that of thl' Judges of asslzP), save in those CdseS of limited amount appealed to 
them from the chail man, Mr. J ustke MOTTis 1404-1406 --Oplllion that ('ases should be 
reserved for the ultimate appedl court by ho judges, ib. 14°7.14°9. 1442-1444-'
Expediency of any case upnn which two judgl's of assize differ being reserved for the 
ultimate court of appeal, ih. '4'20. • 

Refusal ofwitness to reserve a case for the Land Court, whele llie amount was Vl'ry small, 
lJfr. Justice Fltzgel'ald 1498--Expediency of two junges of a~size concur~ing Upon the 
question ofrt:serving a case for the Land Court, ib. 15c3. 1505-1508--Unequal terms 
upon which the parties would litigate if each had an absolute right of appeal to the Land 
Court, ib. 1504. 

FUlther l'eference to the refusal by witness of an appea'l in one case, the question turn
ing upon the fad whether the occuplt'r was the successor'in title of the precedmg 
occupier, Mr. Jusllce Fitzgerald 1557--rExpedlencyof a dlsrretion in the judge of 
assize liS to reservlDg cases lor furthtr appeal, Mr. Justice Barr, 1574, 1575. 

Stron!! objection to a right of appeal in the ~uitors from the judge of assize to the 
Court fo-r Land Cases Reserved; importance of full discrellon IU the judge of liS size a~to 
the reservation of questions for the ultimate court, Right Hon. B. J. lJIonahan 16~i-
16gl--Readiness of the judges generally to abide by the deCision of the ultimate 
court of appeal, and to resel'\'e all cases for the court in which they have any doubt as to 
the proprlely of their own decisions; ur.iformlty thus secured, ib. 17°8-1717. 17zg
li35· 

Examination in further def .. nce of dlscrettonary power in the judge, ill appeal cases, 
upon the question of resening IIny point for the ultimate court, RighI HOll. H. J. 
.Monahan 1729.1739--0reat reluctance of witness to reserve the decision of a chair
man of quarter sessIons upon a matter of fact; speci'll fdcilitles of the chairman for 
declllmg such questions satisfactorily, ib. 1747-1750--Impracticabilityof any. satis
factory appeal to the Court for Land Case') Reserved upon matter of fact; neCeliltlty or 
such orppeals bemg heard in lhe coullty where the case is first deeided. ih. 1751, 1752 • 

1756-1761• 
Witness would be very glad to be relieved of the discretion as to granting or. refusi~g 

an appeal, Right Bon. J. A. Lawson 17!h-l;86--Grant of an appeal by witness JQ 

403. P P 3 any 
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,Ap PEA Ls-continued. 
3. Qu,estion oj Discretion in the Judges oj Assize, ~c.-continued. 

, any case when' he considered the poillt involved to be lit all doubtful or arguable, Right 
Hon • .I. A. Lawson 1 783-1786. 

Satisfaction gi~en genPrally .to t~nants in the counties of Londonderry and DOlle~al by 
the system of ~ppeal to the gomg Judge of as!;IZe, and by Its bemg discretionary in the 
Judge not to gIve a fUi ther lIppeal, Henry 1997-.2001. 2007-2010 -- Di~content 01 some 
landlords in not havmg a light of appeal to the court lor land casell re~erved, lb. 1999-
2003. 

EXDediency of the pal ties having power of appeal not only to the judCTe (If as,lze but 
to the CIlUlt abu\e, De Muleyns 2216-2222--Propliety of appeal on questions of law 

\to the (OUIt of ultimate appeal as a matter of light I\'re'lpectlve of amount, Coffry 23<H-
2307--0pmlOn that a dIscretIOn may well be Jeft to the judge of assize as to nllowiner 
further appeal on matters of fact, ib. 2302• 0 

4. Question of direct Appeal from ti,e Primary Tribunal to Ike Ultimate Appeal 
Cuurt: . 

Advantage If on questIOn" of law the appeal "ere direct from the primary tribunal to 
the COUit for Land Cases Reserved, Lifr!lY 38-48--ColH lusion that, as regards matters 
of fact, no dlfn, ulty would alH'1e, in re~pect of dilect .'ppeal, nearly all the (hfficultles under 
the Act being in respect of questions of law, ib. 48-54. 8g--Gleat expense of direct 
appedl to the ultimate court on matters of fdct; Buch appeal might still he to the goiner 
judge of aSSize, ib. 87-93. ' • 0 

FUI ther statement as to the expense of appeal rrolll the first trIbunal direct to the Land 
COUIt on mdtter ot fact, Lefroy 121-1 24--Expedlency of direct appeal to the Land 
Court on mattet of law f~1 thff adverted to, ib. 176. 19.'). 

Opinion that where the amount of compensatIOn awarded is not more than 100 I. the 
appeal should be to the Judge of aSSize, and" here above that. sum to the Court for Land 
Cases Uesened, MorriS 563-567--Advantages of direct appeal to the L.lIld Court 
UlJdel the plan proposed by WItness, lIIurlalld 1201. 

Suggestion that the pllmary tribunal should have power to resllrve a (ase dilect for 
the court of ultimate appeal, flir. Justice Fztzgel.{lld 1627. 1629, 1630-- Advantage a8 
legards appeals If the chairman of quarter sessIOns load power to give an appeal upon 
any question oflaw duect to tl,e Court for Land Ca5es Reservfd, Right lion. J. A. Lawson 
1777-1781. 1817-1819. 

Improvement as regal-ds appeals if the chairman had power to reserve a case direct for 
the COUlt for Lal!d Cases Reselved, Gardner 1924. 19~5--Great advantage If the chair
man had full dlscl(:tlOn of at once statwg a case, upon mattel s of fact as wtlI as of 
mattels of law, for the ultimate court of, appeal; speedy settlement of t.he pnlluples of 
the Act thereby, De Moleyns 2211-2215. 2251-2253--Grounds for recommendlDg that 
appe\lls on questlOlls (j~aw should go all'ect to the ultimate coult, Coffey 2290. 2293, 22!:)4. 

~ 5. Exceptions taken to the Cunstitution and Working ~f the Court fur Land Case. 
Reserved: 

Strong disapproval of the COUI t for Land Cases Reserved, with its numerous j udgrs, as 
tIle ultimate cOllit of appeal, flir. Justice fliorris 1403. 1408. 1409; Right Hon. J . ..1. 
Lawsoll i797-1799; De Jlole!Jns 2230; Coffey 2289--lnstancts of conSiderable delay 
before Judgment has been given by the ultimate court, J. Hamilton 339, 340--Modi6-
cation desllable m the COUlt fOl Land Cases Reselved as the court of ultimate appeal, 
Jones 468. 471. 

6. Suggestions on t/i.e Score of Evidence before the Ultimate Court: • 
Proposal that with a right of appeal to the ultimate court the judge should btate a case, 

evidence being required III very rare 1I1stances, J •. Hamilton 362-371--Sui!gestion for 
meellng the expense of appeal to the ultimate COllrt upon matters of fdCt, fliorris 563-
567--Faclilty. and economy as regards appeals if the evidence were confined to that 
taken down In the first instance and on recordl Adair 1150-1 154. 

Suggestion that the judge should take a note of the evidence, and of anv questions of 
law, and should make a report of the same fof the Court for Land Cases Reserved in the 
event of appeal, lUurland 1201--0bJection:to any evidence being taken before the 
ultimate court, Right Hon. J. A. Lawson 1786. 

7. Suggestions on the Score oj Costs: 
Explanation of the grounds upon which witness would give a right of appeal to the 

ultimate court provided there were satisfactory security for costs, lIIr. Justice IJJorril 
1620-1626-- CLeck to improper appeals to the land court if the appellant were 
required to find security for costs; objection, however, to an absolute right of appeal eV~D 
With such check, Mr. Justice Fitzgerald '504. 1546-1553--The tenant. would appeal In 
almost every case, whIlst In the majority he would not be able to pay costs, ib. 15°4--;--

Exception 
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,4P P EA La-continued. 
7. Suggestions on the Score of Costs-continued. 

Exception ta~n to the proposed rf'quiremt'nt of security for costs in connection with 
appeals 10 the ultImate court, Mr. Justice Fitzgerald 1628. 

Approval of a rIght of appeal in t~e sui~or, not only to the judge of assize but to the 
Court for Land Cases Reberved, provIded, In the latter nent, he paid the amount decreed 
against him inlo court, and lodge~ a sufficient slim. as security for co~ts, Right Han. J • 
..4. Lau'80!I' 1780-178g--Neccsslty of sOllie eecullty lor coets when appeals are carried 
to the ultImate court, De .ftloltyns 2223--Approval "f oc:Jiscrelion in the chairman to 
require s~cunty for costs when cases are appealed, Coifey 230B. 

B. Proposed Appeal to a Superzor Court in lieu of that of the Ju'dges of Assize: 
Sllggpsted appe,.1 to the plopo~ed superior court of primary jurisdictIon in the small 

cases still to I}e tried by the chairmen of countlt's, Jones 464, 465--Proposed appeal 
from the chairman to the tribunal of superior judges to be sub'5tituted for that of the 
judges of assize, Mr. Justice Mllrris 1403. 

9. Question of Ultimate Appeal to the Court of Appeal ill Chancery: 
Proposal that the final .appeal be to the Court.of Appeal in C~ancery is strengthened for 

the pUipose by the additIon of a common law Judgt, Mr JUbtzce Morris 1403. 1410-
Rt'~on for suggestlOg that the common law judge on the appellate court shoulL! be 
chosen by rotation, ib. J4'Z1, 1422. 

Suggestion that .the ultimate appeal should b~ to the Chancery Appeal Court, fortified 
by a coromon law)udge slttmg With the Lord Chancellor and the Lord Justice of Appeal 
appointed in rOlahon, Right Han J. A Lawson 1799. ' 

Approval of the present court of final appeal as compartd with the COUlt of Appeal in 
Chancery with the ... addltioll of a cornu.on law Judge, Mr. Justice Fitzgerald 1503. 

10, Conclusio7l& alld RecommendatIOns of the Committee: ' 
Recommendations by the Committee that the sUitor should have an absolute right of 

appral to the Supreme Appellate Court, Rfp. i1i.--Necesslty, in the eveltt of the forf'
going alteration being adopted, of the Judge of asslz~ bemg lIIvebted "Ith power at his 
discretion to requile security for co.ts, ib. . 

ConclUSIOn that the tIme has not arrived for considering the questlolJ (If a r"form or 
extinctIOn of the ptesent ('ourt of ultimate appeal, Rep. iv. 

, Recommendation that the Ch-airman should be empowered, at his discrf'tion, and On 
such terIna as he may dll e~t, to reserve a case on matter of law directly for the COIl!'t for 
Land Ca.es Reserved, Rep. IV. 

See also Antrim, Lord. Austin v. Scott. Freele v. Lord Leitrim. HoZt v. 
Lord lIarburtoll. Keown v. Lord de Ros. .ftI'Nown v. BeaudeTk. 

Armagh. SatlbiactoryadmmistratlOn of the Act of 1870 by the cHairman of Armagh, 
lIancock 633. 688, 68g--SdtisfactloD give. to the landlords 10 Armagh, as well as to 
the ttnants, by the mode of adminibtr •• ti'lD of the 4ct, ib. 682-685. 688, 689. 

Satisfaction doubtless' given by the Act to tenants ill Armagh C:>unty, Boyle 692. 778. 
--The landlords on the county, however, arE' anything but !>atlsfied With the Act, on 
account of the exorbitant claims preferred by the tenants, and the difficulty of rebutting 
such claims, ib. 663-690. 723-728. 779, 780• 

Arrears of Rent. Appronl of the provision in the Act forbidding eviction for rent due 
more than three years; great abuse under the system of coutinuou:> arrears, Harm 
581-583. 

AssimilatiOll of Usages (England an~ Ireland). Mai~ policy and object of the Act of 1870 • 
to assimilate IrIsh usages to EnglIsh usage,;, 1I10rrzs 556. 606, 607. • 

Assizes (Trial of Land Cases). See Appeals. Juages of Assize. 

Attorlle'ls. Dissent (rom the view that attorneys stimulate the tenants to make unfair 
claims under the Land Act, Newton 795-799--0pinion that attorneys are not under
paid in land calSes before the courts, ib. tloo. 

Austin v. Scott. Qu~stion in the cast' of Austin ". Scott as to the Ulster tenant right 
bemg applied to a lease; the appeal to tbe. ultimate court on this point was not beard, 
owin<J' to the death of Mr. Scott, Lefrolj 113.117-120; Roger. 2089-~091-lmpor
tance'" of the case of Austill ". Scolt, In whIch Chief Justice Monahan deCIded that tenant 
light applied on termination of a It'ase; dissent from this conclusion, Mr. Justice .ftlorris 
140g-1416-lnformatIon relatlJ'e to this case, in which .it was. decjde~ on app~al that 
tenant right eXisted on expiration of the lease; very suffiCIent eVIdence gIven to thiS effect 
before the judge ofasslze. Lane 1635. 1642-1651. 1659. 
4~. PP4 Particulars 
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Austin v. Scott-contmued. 
p,.rticulars relatl\'e to the appeal to 'Htne~s in the lase of Austin v. Scott, in \\hich 

t\\ 0 pomh WHe IIlvolved, one of which he del·ided absolutely, whilst. he restrved Ihe 
othel for the court lor land case~ re!>er\'ed, Rt. Hon. IL J. ]Jlonahan 1691-16:H. 1 i2.!-

1727-Vel y !;enp.1 hI application of the (lucl>tlUn re~erved by wltlless iu the forerroln'" 
ca~e, so that he deem.ed It desirable tl) have il settled ollce for all by the COUI t 01 ult7mat~ 
appeal, iv. 1691, 1692. 1727. 

Explallation as to the lact hdVlOg been conclusively establJ~hed btfure witness in this 
appeal ~hat thele was not a particle of difference as to the usage to give Lompellsdtwn for 
tenant IJght between cases of tenanCies frolll year to year, IIlId cases of1eases fOi lives or 
years; he lefuspd, therdore, to rescne thiS point for the higher cuurl, and behevt'~ that 

\his decision has never Leen questIOned, Rigllt Hon. H. J. Monahan 1692-1694.'1707-1711. 
1722-1726--Further e>.planation relative to the case of Austm v. Scott,' lInd the ques
tIOn whlLh alose ae; to the usage of tenant IIght.bemg applicable to the estate, ib. 176 :Z-

1766• 
Pdrtlculars relative to thiS case in which witness, as chairman of' se-SlOns, decided that 

at the exp"atJOn ot a lease the tenant in pos&ession 'las obliged tQ surlender; appl'ul by 
Mr. Scott when Chief Justice Monah,m rel'ersed wltness'b decIsIon and refused a further 
appeal on the question of law, Coffey 2260-2263. 

B. 

Ballkrupt Tenants. Plejudicial result of the Act of 1870 as regalds the B.mkluptcv Court 
intel ferll1g 11\ the management of pro pert\' and sellmg, without any power of intervention on 
the IHlt of the landlord, Townshend 876. 879, 88o--Examinatlon in detail in support 
of the statement as to the undue power of the Bankruptcy Court to sell the mtereSl of all 
insolvent tenant, and to d9 so field by field, Without power in the landlOld to prevent such 
sale; posses~ion of such power, plevlOusly 10 the Act, by means of notice to qUit, 
ib. 881-885. 892 et seq. 

Complumt as to the distUi banee of the tenant by the Bankruptcy Court, and not by 
the landlOld, and as to the latter bemg hable Il)\' incleased compensation for disturb,lIlce; 
particulals heleon relatile to the case of a bankn'l,t tenant under \\ltneloS as agent, 
TOll nsltend 881-885. 892 et seq. 985-990--Statement that plevlOusly to the Act, 
witness never knew of any sale by the B.mkru ptcy Court of a tenancy flom year to year, 
as the landlord would stop such f:\ale by a notice to qu:t, 'ib. 892-898. 926-0.)36. P5). 969. 
970-- Probability of the full amount of compensation belllg aW'lrded under the Ulbter 
custom'in the event of a landlolll objectmg to a tenant purchaSing undel' the Bankruptcy 
Court, lb. 955-961. 971-982. 

Statement to the effect that the Act has made no difference as regard!> the interest of 
bankrupt tenants, holding from year to year, being vesied 1D assignees, Murland 1 :168-
1277--Equd powel ot the landlord Since the ALt, as prevIOusly, to prevent sale of the 
land by the shenfl' at the SUIt of the creditors of a bankl upt tenant; liability of the land
lord III such ease to compen~atlon for disturbance If he gets rrd of a purchasing tenant 
by means of notIce to quil, MI. Justice Fizgerald 1520-1530. 1569. 

Barry, Mr. Justice. (Analysis of his EVldence.)--J udlcial experi~ncp of witness in only 
two cases under ~he Land Act on the Munstt'l CirCUit; particulals of the claims Involved 
in these cases, 1570-1572--0l'mioJ;l that the chairmen of countle. are admimsterlng 
the Act very satlsfdctorily, and are an exceedmgly competent body, 1572-1579-
FaCIlities, by means of appeal, for obtaming a r.ettlement of di~puted questi':>ns of law 
under the Act, 1573-1577. 1605-1612--Expediency of a discretion in the judge of 
assIze II.S to leservmg cases for fUlther appeal, 1574, 1575. 

Practice of chalfmen of counties to meet together and diSCUSS doubtful points; advan
tage theleof, 1577, 1578. 1_S86-1589--Exception tdken lo the judges of the Landed 
Estates Court dS a tllhunal for administering the Act of 1870; disapproval of any 
speCial tllbnnal f(n the purpose, 1579, 1580'- ObJeclions to the chairmen of three 
cotelminous Cou~ltles slttmg as one tribunal, 1580-1584. 1590-1592. 

Advantage of uniting some of the smaller counties under one chairman, thus reducing 
the number of primary tribunals, 1584--About equal balance of advantages and diS
advantacre" In the cham'nen being allowed to practice; approval on the whole of their 
domg so: I 593-1602--Evil ot the frequent change of chairman of the West Rldin;; CJf 
York, 1603, 1604. 

Opinion as 10 the limited conflict of decisions in Ulster upon tenant-ri~ht questions, 
the Ulster custom bemg almost Impos~lble of definition by statute, and the primary 
tribunal nut being responsible for the difficulties uuder the CUSIOIll, 1605-1619. 

Beauclerk, Mr. See M'Nown v. BeauclerA. 

BOJlle, 
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BO!l.le, Hugh. (~nalysis of his E~ideuce.)-Is a land agent at Arma~h, and has had con
sl~erable expenence of the workmg of the La?d Act, 690, 691-- Satisfaction doubtless 
glv!n by ~he Act to tenants, 69,!. i78--r~e landlords, bowev('r. are anything but 
satIsfied wIth the Act, on account of the ex',rbltant claims preferred by the tenants and 
the ~ifficulty of re·butting such, claims,. 693-596. 723-728. 779, 78o--Belief that there 
are IIPport.1nt dIfferences of opmlon among the chamnen of couuties as to the construc
tion 01 the ACI, 697. 704-706• 729-733. 

Expediency of a, ri{!ht of appeal froln tbe judge of assiz~, 098, 699- 750,751-
Adv:lOtage e.f a paId valu.alor ~r aSsPilsor, ,as a check upon exorbitant claims, 700-703 
-Part ('ulars of a, case I~ which the chairman of Sligo appeared for ,vitness as counsel 
on appeal before ChIef JustIce Monahan at Omagh assizes from a decision of the chair
man ~f Tyrone: hardship in the judge baving affirmed the' decio;ion without reserving a 
case lor further appeal, 704-706. 734-745. 752-772. 
. Statement as to the effect of the Act In enabling tenants to obtain from their landlords 
larger sums, f~r surrender of ~enant rJg~t than ,they previously obtallled, 70 7-722• '173-
776--Opmlon th3t the assistant barrIsters' court does not operate fclirly for the land
lords, and encourages the tenants to make undue claims, 732. 773-n8--Unhmlted 
j!ll'isdiction of chaIrmen as to the aIDounts awarded, 741• 744. 

:Vagueness of the Act,upon the subject ofto,",:n parks, 746, 747--Importance of the 
prmclples of the Act bemg promptly and definltlvely .. ettled in order to remove the in
dIsposition of tenants to accept fair and moderate terms, 748, 749--Difficulty under 
the Act in regard to the lIelection of new tenanti by landlord!, 773-776. 

c. 
CH..4IRMEN OF COUNTIES: 

1. Generally as to the Administration oj tlte Land Ac:t hy the Tribunal of 
Primary Jurisdiction, 

2. HoUJ far Coriflicnng Decisions fire give". 
3. Question of combinzng t"ree Counties under ol/e Chairman, as regards Land 

Cases. 
4. Suggested Consolidation of the smaller Counties. 
5. Removal or Promotioll of Chairmen. 
6. Suggestions un th~ Score of Salary, and of Chairmen heing prohibitedfrom 

practising. . . 
7. Questiun of limiting the Cltairmen', Jurisdiction in Land Claims. 
S. Desire of Chairmeli'to he relieved from Administratio" oj tAe Lund Act. 
9. ObjectjOll by the Committee to any Change of tM Primary Tribu.nal. 

1. General1!J a, to tAe Administration of the Lalld Act b!J the Trihunal of Primary 
J urisd&ction. 

l:)atisraction of the tenantry with the pre5ent tribunal of primary jUlisdiction, Lefroy 
80-83 -'Less satisfaction given by the chaIrmen, as a public trIbunal, since they have 
had to administer the Act, J. Hamillon 335. 352-355--Doubt as to the actual tIme occu
pied h the dispos~l of ~ases .by witness and other chairmen of counties; a return has 
been ordered on tbls subject, Ih. 3i6-3i8. 381 • 

Opinion that the decisions of the chairmen have been excellent,lUorrU 537--Advan
taO'e in the workinO' of the Act of not havlDg a competent judge to dt'al with the cases 
in'" a limited art'a, ib. 538 --Further statement in warm approval of the trIbunal of 
chail'lnen of quarter sessIon'! for the adminbtr,ltion or the Act. ih. 568. 

OplDion that the assistant barrister's court does not operate fairly for the landlords, 
and encourages the tenant to make undue claims, Boyle, 732• 773-n8--Uncertain 
decisitlns of the chairmen as regards the limonnt of compensatIon; impr~ssio.l that there 
is a leaning on their part .towards the tenants, though exorbitant claims are largely 
reduced, Townshend 951-959. 973-984--0bjectlon of witness to brmg any land case 
before the present tribunal or chairmen of quarter sessions. Adair 1013. 1014--Con-
elusion itS to the exceedmgly unsatisfactory character or the tribunal of chairmen of 
counties ill land cases, there being tt.irty-three judges administering the law, and many 
of them not being conversant With land questIOns, ib. 1017.1098-1115.1119-1130-
Deservedly popular character generally 01 the tlibunal of chaIrmen ,of qU,arter sessions, 
althouoh indIVIdual chairmen may be unfitted to deal WIth land questIons, lb. 1098-1109. .. , 
1125. 1126. 

Great importance of a prompt settlement of .. he'law, whereas the present primary 
tribunal IS ill-suited for this purpose, Nur/and 1266, U 67' 

Very few appeals to the judges of assize from the decisio~ of, the primary trib!l~al, 
Mr. Justice Fitzgerald 1498. 1556; Cojf~ 2'288--Conch~slon 10. favour of retcllDl~g 
the present primary tribunal, though there are so many different Judges, Mr. JustICe 
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CHAIRMEN OF COUNTIEs-contmued. 
1. Generaily as to the Admmistration of the Land Act, c!rc.-continued. 

Fitzgerald 1536. 1548--Inferenre from the few appeals that the chairmen's decisions 
give satlsfacti"n, ib. 1566. • 

Opinion that the chairmen of counties are admmlstering the Act vel'y satisfactorily, 
and are an exceedinglp competent body, Mr. Justice Barry 1572. 1579--The questions 
which arise are chiefly questions of fact, and not of law, Mr, Justice Barry 1573; 
Donnell 166'1. --Practice of chairmen ot counties to meet toO'ether and discuss doubtful 
points; advantage thereot, Mr. Justice Barry 1577,1578. 1586-1589. 

ExpectatIOn that by means of the present primary tribunal all difficulties in working 

\
the Act wiII in t me be lemoved, Lane 1652-1654--Falr and equitable workin<T of the 
Act by means of the chairmen's cowts, Donnell 1673. '" 

o pinion that the chairme,n of quarter sessIOns are perfectly competent to admimster 
the Act in a far and e~cient manner, .Right Hon. H. Monahan 1684-1686--Entlre 
competency of the chairman of qual ter Ee~sions to conduct inqUiries mto matters of fact. 
ib. 1698, 1699. 1747, 1748--SatisfactoJ'Y wOlkmg of the existing primary tribunal. 
judgmg from the comparatively few appeals from the deciSions orthe chairmen of quarter 
seSSIO.1S, ib. 1740-1746. 

Strong trstlmony to the effiCiency of the chahmen of quarler se-sions as the tribun41 
for the tl'lal of cases under the Land Act of 1870, Right Hon. J • ..4. Lawson, 1775, 1776 
- -Facilities of the chalfmen for knowmg the chara::ter of the witnesses and the customs 
of the localities, an itinerating tribunal not havmg the_ same advantages, ib. 1776. 

Popularity, economy, and expedition of the COUlt of chairmen of quarter sessions for 
the tlial of land cases, DinT/en 1899 -- General confidence of the community in the 
court, Gardner 1917--Very satlsfactol'Y working (Jf the court in cases under the Land 
Act, as regards both the landlord and the tenant; w,Itness, in fact. cannot conceive a 
better pnmaly tribunal, ib. 1918-19'1.3. 

Confidence of the people m the chairman's court, Henry 2004-2006--Satisfactory 
deci~lons by the chairmen, witn~s .. not being convelsant with any decisionsleversed on 
appeal, ib. 2007-20 I O. 

Approval of the tnbunal of chairman of quarter sessions for administering the Act; 
resolutions ot the vanous Tenant lhght AssociatIOns to thiS effect, Rogers 2087-
Several instances of deciSions being properly reversed on appeal to the judge of assize. 
ib. 2088--Great satisfactIOn bemg given by the deCisions of the chairmen, with one 
or' t\\l) exceptions, ib. 2190-2193, 

Opinion, that the tribunal of the chairmen of the county is, on the whole, the best that 
could have been selected for exerClsln~ primary JllflsdictlOn under the Act, De Moleyn. 
221 0-2224--Great value of the local knowledge possessed by the chairmen, De iUoleyn. 
2224; Coffey 2299, 230o--Very satisfaclory working of the county court as at present 
constituted, De Moleyns 2239-2241--0ccasional meetmgs of the chairmen in Dublin 
to consider difficult questions whICh arise before them mdlvidually, ib. 2242-2~45-
Opinion that the Act works adnnrably as regalds the primary jl:Jrlsdiction of the chatrmen 
of sessions, Coffey 2288. 2292. 2299. 

2. How far Conflicting Decisions are given: 
DiverSity of decision through each chairman construing the law accordmg to his judg

ment, Lejroy 54, 55 --Further statement as to the uniformity not being so qUickly 
secured by thirty-three tnbunals as by t\\O or three )udges who should go on cIrcuit, 
ib. 176. 194-196. 

Very few conflicting decisions of the chairmen of counties on important questions under 
the Act,_ R. Johnston 318-32o--Less confllCtmg deciSIOns of chairmen than might be 
expected, considermg the great diffic,ulties of the Act. J. Hamilton 341--Necesslty of 
conflicting opmlOns among so many as thirty-three judges. or chairmen of counties; much 
great~r uniformity if there were but three or four judges,,ih. 352'-358. 37'1.-3/10. 

Absence of any security for uniformity of deciSion. independently of the revision of 
erroneQUS deciSions, Jones 462.482-487.527. 528--Disadvantage. doubtless, in having 
so many as thlfty-tllree tribunals, as leadmg necessarily to a conflict of deCisions and to 
uncertamty, Morrill 538, 539--V f'ry few differences III point of law among the chairmen 
of counties; exammatlOn ht'reon showing that on some important questions different 
decisions have been given. Hancock 63a-635. 639, 640. 656-671. 

Belief' that there are important differences of opinion among the chairmen of counties 
as to the constructIOn of the Act, Boyle 697. 704-706. 72g-733--GeneraI feehng of 
dissatisfaction as to the confllctltJg decisions of the chairmen of counties, 1'otonshend 
877, 878--Llability to confllctmg deCIsions adverted to in connection with the separate 
slttmg ofthuty-three different judges, Adair 1108-1115. 1I1g-1124. 1131-1133. 

\ Wltne~s attributes the btigation in which he has been involved since the Act of 1870 
cilieBy to tile uncertainty of the law as administered by thirty-three judges in the first 

instance; 
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CHAIRMEN OF COUNTIES-continued. 
2. How far Cor[/licting Dec;.ion. are gil1en-contlDued. 

instance; reference more especially to the decisions in Dunel!al, Viscount LiJford 1390, 
1391 •• 

Advantagl", doubtless, if there were not so many as thirty-three judges, !lIr. Ju.tice 
Fitzgerald 1503-Absence of any serious conflict 01 decisions amon~ the chairmen 
Donnell 1664. 1674--Readiness of the chairmen of quarter sessions to conform to th~ 
decision" of the judge of appeal, 110 that uniformity will be soon secured, Riwht Han. H. 
J. M~nahan 1699. 1704-1707--. Necessily at first of some diversity of dec~ions in the 
workmg. of the new Act; these will soon dl~appl'ar, Right Hun. J. ..4. Law.on 1776-
Conclublon th9;t there cannot be for any length of time any diversities of oplDion or practice 
among the chaIrmen. 10. 1821. I 

~Jlstal1Ce8 of differences of opinion between .t~e chairme~, thou~h Dot .on vital poiuts, 
Dmnell 1843. 1878-1885-DIfferences of 0IJlmon of chaIrmen of counties not only in 
matters of fact under ~he Act! ~ut in matters of law, HtlIry 1989-1996. flO;I, 2012-
Occ~rrence of confllctlDg deCISIOns under other important Acts, for some time after their 
passmg, liS well a~ under the Land Act, De .ZJlole!J"' 2311--0bstacle to any comparison 
between the decisions of chairmen on questiuns of fact, as the fdcts vary in each ease' 
Coffey 2265, -l266. . , 

3. Questio1l of combining three Countie. under one Chairman, a. regarti, Land 
Ca.e., : 

Improvement if three chairmen of adjacent counties were to ~it together for the trial of 
land cases, thus redUCing the number of primary tribunals from -thirty-three to eleven, 
LeJroy 37, 38--Statement in support of tbe proposal that three chdirmen of ~otermlDous 
counties should go on circuit for the trIal uf land cases, Morri, 589 ""'--Further recom
mendatIon of a court of'three chairmt'n; Its advautages over a IltandlDg court of two 
judges going on circuit throughout Ireland, ib. 569-577' 

Di~appro\'al of a tribunal comprislDg three ~halrmen of contiguous counties, !lIurland 
1205--Concurrence in the objection to comblDlDg three chaIrmen for each trIbunal, 
Mr., Justjce Fitzgerald 1534; Mr. Justice Barry 1580-1584. 1590-1592--Declcled 
dlsappr('val of com bining Ihree chairmen in each court for the trial of land rases, Donnell 
1680; Right Hon. J. A. Lawson 1821--Strong objection to' a 'court comprISing the 
chairmen of three coterminous COUll ties, who should decide all the cases in such counties j 
frequent disagreement apprehended. Right 'Hon. H. J. JIonahan 1700, 1701. 

4. SU!Jgested Consolidation of the smaller Counties: 
Proposal tha't some of the smaller counties might he consolidated, lIlr. Justice Marri. 

1487--Approval of a cllnsolidatioll of some of the smaller counties under one chairman, 
jJfr. Justice Fitzgerald 1534, 1535; Right HOll. J. A. Lawson 1832-1835--Ad~aDlage 
of uniting tlOme of tile smaller counties under one chaIrman, thus reduclDg the number of 
primlV'Y tribunals, .Mr. Justice Barry 1584' 

5. Removal or Promotion of Chairmen: 
Objection to which the remuval or promotion of chairmen from one county to another 

is open, Lefroy 11)1--193--lnstances of civIl bill judges objecting to promotIOn from 
one county to another, R. Johnston 315-317--Iustances of resignation of chairmen, 
J. Hamilton 457--Injurious effect of the change of local tribunal by the promotIOn or 
change of chall men; expectation. however. that m some ten or fifteen years sufficient 
precpdents in law WIll have bt:en create4 under the Act of 1870, Morris 54o--Very 
objectionable system of gradation and promotion of chairmen; suggested substitution of 
the princifrle of seniorJlY, Mr •• 1ustit!e Morris 1486-1492. 

6. Suggestions on the Score of SaZary, and of Chairmen beillg prohihited from 
Practz'sin!/ : 

Doubt as to the efficiency, as judges, of the chairmen of quarter sessions being at all 
impaired by the circumstance of their practi.ing. LeJroy 56-67--AdYantage of pro
hIbiting the chailmen of counties from practising, and of payiug them better, Jones 
47 1,47:1. 

OpiDion that in auy case the salaries of the chairmen should be increased concurrently 
with their being prohIbited from practising at the bar, Mr. Ju.stice Morri, 1486-
Grounds for strongly objecting to the chairmen being allowed to practice, ib. 1486• 
1493, 1494--.Balance of aqvantaO'es in favour of the chairmen not practIsing at the 
bar j in buch cases their salaries sh~uld be increased, Mr. Justice Fitzgerald 1534, 1535-

About equal balance of advantages and disadvantages in the c_hairmen being allowed 
to practi~e; approval on the whole of their doing so, Mr. Justice Barry 1593-1•602-
Doubt as to the tribunal of chairmen of, quarter sessions being Improved by havmgfewer 
chairmen, paid better, and not allowed to practice. Right Hon. H. J. Monahan, 
1771,1772• 
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CH.4IRMEN OF COUNTIEs-continued. 

6. Suggesti.ons 01/ the Score of Salary. &c.-continued. 
- Improvement jf the chairmen generally weore paId higheor salaries, and were prohIbited 
fro~ p~'actislDg', Right, Hon. J. A. Lawson 1832-1835--Grounds for objectlO!{ to the 
chairmen belOg prohlbltt:d from practISIO~. De Moleyns 2242. 2246-~250 --Decided 
opinion that th~ chairmen of countIes should not t'lke p.lvate practice In land cases 10 

theil' own counties; ad vantage, on the other hand, of theIr continuinU' ill geoneral pro-
fessional tralDlOg, Co.ffe,lI 2310-2315. ... 

7, Question of limitillg the Chairmen's Jurisdiction in Land Claims: 
Strong objection to the chamnen of quarter sessions as the tribunal for trying land 

\clalms unllmlt~d In amount; E'xpedieney ot the jlJli~diction of the court In these cast's 
being limited to the same amount as in CIvil BIll cases of contract between man and 
~an, JO!les 4~2, 463. 473-4;81. 524-528--Various Important points upon which It is 
m the discretIOn of the chaIrmen to award unduly large sums as compensatIOn, ib. 482, 
483. 490. 492, 493--Unlimited jurisdictIon of ch .• irmen as to the amounts awarded 
Boyle 741. 744--Smail jurIsdictIOn originally of the chaIrmen, as compared wIth thel; 
unlimited jUlI&dlction under the Lund _Act, Murlalld 1201--Proposltloll that the 
chairmen of counties should, stIll deal with land clauns in the fil'st instance, but only up 
to a certain limit of amount, such as 400 1. or .5001., Mr. Justice Morris 140 3. 

Cotlsiderable jUflsdlction eXSJrcised by the chairmen, irrespectwely of the Land Act, 
Mr. Justice Fitzgerald 1532--Inexpediency of' IiITIlting the alllount up to which 
primary j lIf1sdictlOn should be exercised by the chairmen in land Cdses, .De Mole!ln, 
2231• 2234,2235· 

s. Desire of Cllairmen to be Relieved from Administration of the Land Act: 
Gleat saltsfdctlOn to be given to the chairmen of quarter sessions, by relieving them 

from jurisdictlo1.l under the Act of 18.70, Lefroy 34. 67. 80. 83--Readiness of witness 
to be reheved flOin jurisdiction under the Act, R. Joltnston 310---.1nxiety of witness, 
and of the chaIrmen of countIes generally, to be relieved of j unscliction under the Act 
of 1870, J. Hamilton 335. 341. 

\ 

9. Objection by the Committee to any Cllange of the Primary Tribunal: 
Conclusion of the Committee that it is not expedient to make any change in 

tribunal of first instance, Rep. IiI. 
the 

See also Appeals. Claims. COl'k (West Riding). 
Litigation. Plimary Tribunal. Tenant.Tight. 

Dual Claims. 
Uniformity. 

.EJectments. 

CLAIMS (COMPENSATION): 

Exceedmgly extravagant claims by tenants in respect of compenslltion for'disturbance 
of possessIOn, LifTO!J 21-28. 68-73-- Fairness generally ot the claim or set-off put in 
by the landlord tor deterioratlOn, ib. 74, 75--Safeguard suggested in reference to the 
effect of the Act in legallsmg tenant-lIght and other local customs, and in imposing 
unduly heavy compensation upon the landlord under certam circumstances, ib. 171-1i4. 

Very large sums 'comprised in some claims, the tenants not knowing what claims are 
are legal aud what Illegal, J. Hamilton 453-Expediency of the chairman checking the 
ridiculous and exorbitant cla\llJs frequently made, Jones 490, 491--Apprehension lest 
in bad times the Act may operate harshly upon the landlords as regards compensation, 
Morris 552--Belief that the judges of assize would have decreed Idrger sums than the 
chairmen have decreed, ib. 

Encoura.2'ement under the present system to undue claims by tenants, Boyle 732• 773-
778-, - Importance of the prInciples of the Act being promptly and definItIvely settled, 
in order to lemove the indispositIOn of tenants to accept fair and moderate terms, ib. 748, 
749--Importance of speedy settlement of the law, the existing uncertainty causing the 
tenants to enterlain exaggerated expectations. Newtoll 793, 794. 

La\'ge reduction of exol bitant claims by chairmen, though witness considers there is a 
leaning on their part to\\ards the,tenallts, 7'ownshend 951-959. 973-984--Suggestion 
that the tenant be required in the first instance to state the usage under which he claims, 
and that, the usage being ascert.uned, it be decreed and enforced as regards the holding 
in question, Murland 1168. 1184-1l87--Hard-hip upon the 1andlord through the 
tenant beina' able to lie by until a month after he is evicted before filing his claim; 
amendment "'suggested hereon, ib. 1192-1.I99--Recent jnst,lDce of a very exaggerated 
claim against a landlord, which was, however, dIsallowed, but Without costs, ib. 1214-

1216. 
Particulars of a case appealed to witness in Tiprerary, in which a tenant holding at 

101. a year claiml!d 1,0301. on expiration of his lease, the amount decreed, and affirmed 
, by witness, havlDg been 151. g8., ~Ur. Justice Morris 1458-1473--Inference as to the 

extravagant ideas of tenants ,about their rights, ib. 1458--Check to grossly extravag.ant 
, cl~m8 
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claims if those a~?ve a. certain limit ,!cnt to a superior court, JJIT: Justice Morris 1478-
'481-.--P,obablhly of claims becoming more and mOle extravaaant until eventually it 
will be claimed to hold the land at a fixed rent, ib. 148J - 1483. t> , • 

Considerable number of extravagant cl.lims under the Act, Mr. Justice Fitrgerald 1517 
- Ort'at reduc.tl.on by the chairmen of the amount cldlmed for compensation, Coffey 
u8S-Probablluy of "I~me extravdg~nt expectations or c1arms having beeR foslered by 
the Act; Fome legal deCISions ale required to remove this eVil, Wilso7t 2518-252 9_ 

Return showing the total amount of claims in each county the amount de~reed the 
result of appeal!!, /!tc., App. 292 • . • , , 

See aJ~o Appeals. Chairmen of Counties. Co,ts. Disturbance of 7'enancy. 
Dual Claims. Ejectments. FreeZe v. Lord Leitrim. Holt v. Lord Har-
burton. Improvements. Tenant right. Valuator or Assessor. 

Coffey, James Charles, Q.c. (Apalysis of his Evidence.}-Is chairman of the county of 
Derry; has had more than ninety cases under the Land Act of J SiO; 2254-2258--Ques
tio~s of I~w ra~sed iD; ~ome of these cases, there having bee:1 .five appeals! in only one of 
whICh witness s deCISion was reversed. 2259-2264--Partlculars relative to Ii case in 
\lhich witness decided that at the expiration of a lease the tenant in possession was 
obligtd to surrender; appeal in this case, whf'n Chief Justice Monahan rever<;ed witness's 
decisio~ and refust'd an app~~l on the question of law, .2260-2263--0bstacle to any 
~om,paflson between the deCISions of chillrmen on questions Ilf fact. as the facts vary in 
JD each case, 2265, 2266. 

II.formation in conllection with a caSd mentioned by Mr. Rogers as having been tried 
by \'Iilnt'ss, in whic1~ .a tenant raised a claim in respect of 6jacres ofturbary; indulgence 
rather than hardship to the tenant by the arrangement arrived at. 2266--Entire 
concurrence of tenants as "to the proprit'ty of re-valuatlonR from time to time, ib.-
Practice of witne.s, when claims are made under the Ulster custom. and under the pro
visions 8S to compensation, to hear the evidence out on both Fides. and then to call upon 
the claimant to elect upon which claim he will go, 2267, 2268. 

EVidence explanatory of the praltlce in dealmg with the representatives of a deceased 
tenant in regard to tenant right; absence of difficnlty in fin ding the legal occupant 
of the land. 226g-2284--Testimony to the liberal action of the London comp.mies 
in the management of their estates in Ulster, 2270. 

Equal right of the landlord since tbe Act of 1870, as previously, to select his own 
tenant, 2273-, -Means 01 the landlord, by a notice of ejectment, to prevent sub-divislon 
on the death of a tenan~ 2274-2279-Valuable facilities and protection under the Act 
for doing justice to the families of deceased tenants as re~ards the tenant right assess
ment, 2280-2284-IIlustration of the enormous sums given for tenant-right on small 
farms, 2285-22R7' • 

Opinion that the Act works admirably as rel?;ards the primary jurisdiction of the chair
man of sessions, 228~-2292. 2299--0reat reduction by the chaicman of the amounts 
claimed for compensation, 2288--Very few appeals. ib.-Perrect UDlformity of 
decision to be secured in time, ib.--Exception taken to the Court for Land c:.ses Re
served \'lith Its sixteen members as tOI) numerous and as very cumbrouR, 2289. 

Grounds for recommendicg that appeals on questions of Jaw should ~o diject to the 
ultimate court, 2290. 2293, 2294--.Keasons for retaining the appeal to the judge of 
assize upon 9.ues~i .. ns of fact, 2290, 2291. 2!!Y3-0bjection to primary j~risdlc~lon in 
the judge of assize above a certalD amount, 2291, 2292-Ad~antage ot questions of 
law bemg heard by t~o .judges 'of assize . rat~e~ than by one Judge. 2295,.2296-
Objection to two supenor Judg~s gOing 00 CirCUit 10 order t? hear land cases In the first 
instance; mfer:iorlty of such trlbunal to thn of the local chalfman, 2297-23°0. 

Expediellcy of appeal on questions of law to th~ ~ourt of ~lt.imat,: appeal as a matter 
of rig.ht irrespective ofaIDount, 2301-2307--Opu;"on that a discretion may wen be left 
in the judge of assize as to allowin~ further appeallD matte~~ t?f fact, 2302-. -Very few 
appeals on questlons'of law when there shall have been deCISions by the ultimate court, 
2303-2305. 2307--Approval of discreiion ill the chairman to require security for cost, 
when cases are appealed, ~308. 

Inaccuracy of certain newspaper statemE'nts as to the principles by which chairme~ art" 
guidfd in awarding or refusing compensation for distur~ance. 230~, 2~09--Decld~d 
opinion that the chairmen of counties should not take ~rlvate pra~tice. In laud cases ID 

their 0\\ n counties; advantage on the other baud ot their contlDulDg lD generlll profes
sioual training. 2310-2315. 

Compensation to Telumts. See Claims. Distur6ance of, Tenalqo 
Tellant-right. 

Improvements. 
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Conolly Estates (Donegal). Sale of the Conolly estdtes in 1868, at about thirty-three 
years' purchase;, th~ purchaser would not give t4e same pnce since the Act, blajor 
Hamilton i323-1326--The estate was worth about 15,000 I. a year, ill. 1324. 

Consolidation of Farms. Tendency of the Land Act to pre\'enL the consolidation of farms, 
J. Johnston 2478-2480. 

Cork (West Riding). Injurious effect of the flequent change of chairmen in tIle West 
Rldmg of Cork, Jones 462; Mr. Justice Barry 1603, 1604--Statement relallve to the 
utter Illefficlency 01 a former chairman of the West RidlOg, of Cork; prejudicIal effect of 
the frequent change of office, there bemg more work and less pay than in the East 
Riding, Jones 513-517. 
\ 

Costs. Advantage if chairmen were to give costs as a check upou exorbitant claims by 
tenants, Jones 488-491 - Opinion that the question of costs may well be left to the 
judges, Morris 660-.-Belief that the Judges are altering the rules made with regard to 
costs, ib. 

Payment by the landlord of all his own costs, even though the tenant has made an 
extravagant claim; little, If any, protection by charging the costs against the tenants in 
such ('ases, Mr. Justice Morris 1460-1464. 146g-1473. 1480--Statement that wItness 
would give costs against the tenant in the event of his claim bemg unreasonable, and of 
his refusing to accept a reasonable offer 'by the landlord, Rig/lt Hon. H. J. Monahan 
] 702, 1703--Lim1ted costs hitherto in the case of appeals to the judge of aosize, so 
that suitors are not deterred thereby, ib. 1773, 1774. 

See also Appeals, 7. 

Counsel. Very smal~ fees of counsel before the judge of assize, Morris 560. 

Court for Land Cases Reserved. Instances of considerable delay before judgment has been 
given by Ihe ultimate court, J. HamiltoTl 339, 340-Proposal that, WIth a right of 
appeal to the ultimate court, the judge should state a case, eVIdence being required in 
,very rare Instances, ib. 362-371--Su~gt'stlOn for meeting the expense of appeal to the 
ultimate cour~ upon'matters of fact, Morris 563-567. 

FaCIlIty and ec.t.momy as regards appeals if the evidence ~ere ('onfined to that tdken 
down in the first Instance and on lecord, Adair 1 150-1154--SuggestlOn that the judge 
should take a note of the eVidence and of any question of law, and should make a report 
of the same for the Court of Land Cases Reserved m the event of appeal, Hurland 1'l01 
--Objection to any eVidence bemg taken before the ultlmatt' court, Right Hon. 
J. A. Lawsolt 1786 .. 

Modification desirable In the Court ·for Land Cases Reserved as the court of ultimate 
appeal, Jones 468-471--Dlsapproval of the Court as bem'g far too numerous a tribunal, 
there bemg sixteen judges, lIfr. Justice Morris 1403. 1408; Right Hon. J. A. Lawson 
1797-1799; De Moleyns 2230; Coffey 2289--Circumstance of only one or two appeals 
havmg gone before the land court, as many as thirteen judges having been present, Mr. 
Justice,Morris 1408, 1409. 

Conclusion of the Committee that the time has not arrIVed for considering the q,uestion 
of a refQrm or extinctIOn of the present court of ultimate appeal, Rep. iv--Declsion of 
only one case hitherto by the court, such deciSIOn not havmg been questioned, ill. 

Crops. Exception taken to the proviSIon in the eighth section of thl' Act whereby the out
gomg tenUl)t is entitled to all his away gOIng crops; expediency of his being liable to 
rent and taxes in respect of such crops, Lefroy )61-168. • 

Cultivation ofrhe Soil. Statement as to the Act of 1870 giving no assistance to the land
lord In the event of the tenant treating the land improperly, R. Johnston 303-306. 

D. 

De Moleyns, Thomas, Q. c. (Analysis of his Evidence.)-Is chairman of quarter sessions 
for the county of Kilkenny; was previously chairman for the East Riding of Cork, 2206 
--Has had only two land eases ID Kilkenny under the Act of 1870, the relations 
between landlord and tenant in that county being eminently satisfactory, 2207,2208-
Considers that the Act has worked exceedlDgly well in Kilkenny county, there being 
very little litigation under it, 2209· 

Opinion that the tft bunal of the chairman of the county is on the whole the best that 
could have been selected for exercising primary jurisdiction under the Act, 2210. 2224 
Occurrence of conflIcting decisions under other important Acts, fOlr some time after t~eir 

pasSlDg 
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Report, 187'l-continued • 

• 
De Moleyn8. Thomas. Q.C. (Analysis of his Evidence)-continuul. 

passing, as well as under the Land Act, 'l211--Great advantage if the chairmen had 
full dIs! retion of at once statmg a caSt', upon matters of fact as well as of law, for the 
ultimate cuurt of ilppeal; speedy settlement of the principles of the Al't thereby, 2211-
2215. 2251-2253--Expedlency al(lo of the partiE's havmg power of appeal not only to 
the Judge of Assize but to the court above, 2216-2222--Necessity of some sEcurity for 
costs when appeals ,are carried to the' ultimate court, 2223. 

Impracticable character of ruany of the plans proposed in lieu of Ihe tribunal of the 
chairman of the county, 2224. 2236. 2239-- Objection to three chairmen of contiO'uous 
countIes sitting as one tribundl, 2224--Large jurisdictIon exelcised satisfactonly by the 
chai.nn.en ID. the. matter of ejectments; inexpediency C!f separating such jurisdictIon from 
the JUrIsdIction In lanel cas~s, ~2;4. 2?35--!i0n-exlstence o( tenant-right in Kilkenny, 
2225-2227--Absence 01 special dIfficulty ID defimng what constitutes reclamation of 
waste land, 9.228, !!229. 

Objection to ·the COUlt for land cases reserved as the appellate cpurt, on account of 
the large number of judges, 2230--Disapproval of the exercise of prImary jurisdiction 
by t11e Judge of assize; delay as compared with the present system, 2231-2233--ln
expediency of limiting the amount up to which primary jurisdIction should be exer.ised 
by the chaIrmen in land cases, 2231.2234, 2235--Dlsapproval of the primary jurisdic
tion being vt"sted in two or four superior judges who should gil on cirCUIt throughout the 
country; two judges could never do the work, 223R, 2~37--Unfitoess of the Landed 
Estates Court for hearmg cases under the Act of 1870; 223ft • 

Very satisfactory working of the county courts as at present constituted, 2239-2241 
--Occasional meetmgs of the chairmen m Dublin to consIder difficult questions which 
arise before them individually, 2242-2245--Grounds for objecting to the chairmen 
being prohIbited fr9m practlsmg. 2242. 2246-2250--Al'proval of the trIbunal of the 
judge of assize as reg·trds pri mary appellate jurisdiction, 2252. 

Deput!/ Chairmen. Rare instances of the chaIrmEn of quarter sessions being unable to hear 
dIsputes, and of deputies bemg appointed for the purpose, Lefroy 109-1I2--Excep
tional IDstances of chairmt'n acting by deputy, J. Hamilton 455. 456. 

Derby Estate (Tipperary).' Advance offered upon the price for which Lord Derby's est",le 
in Tipperary was s6ld; exceptional character of thIS sale, Adair 1078-1081. 1095.
It is well known that the estate was sold considerably under Its value, ib. 1095 •• 

Dinnen, John. (Analysis of his Evidence.)-Considerable experience of witness, as a 
solicitor, relative to the working of the Land Act of 1870 in the c~nties of Down and 
Antrim, 1837-1841-0piDlon that the Act has not yet had fair play, but tbat it is 
workin e, remarkably well, and is 'gIving satisfaction, except In the case of some small 
landlords, 1842. 1846--lnstances of differences of opmion between the chairmen, 
though 'I\ot on vital point:;, 1843. 1878-1885--'Dlfference of opinion upon the question 
of leasehold teuant-right, an appeal being pending on this subject, 1843-1845- 1882, 
1883. 

Information relatIve to the high value of tenant-right per acre in the north of Ireland, 
the value of .the fee-sImple not beillg affected thereby, 1847-1864--lnstance of 100L 
an acre having been given for tenant-right on two acres of land, this beIng in excess of 
the value of the fee, 1847-1859--Sallsfaction given by the decrees in Downshire uDder 
the Land Act in respect of tenant-right, there being only two or three appeals for the 
next asstzes. 1865-1868.. • 

Popularity, economy, and expedition of the court of chairmen of q~arter sessio~ .for 
the trial of lalld cases, 1869--Pflvate settlement of l'ome ca~es mstead of brmgmg 
them into court; check to private arrangement, through there being some. temporary 
irritation against the Act, 1870, 1871--Wlllingoess of tenants to p~y an IDcr~ase or 
rent equal to the interest of ~h~ money expended ,by the la~dlord!n purchaslDg the 
tenant-right, 1872-1874 --OpInIon as to landlords bemg safe In bUylDg up the tenant
right, and as to the land being lD future exempt from the custom, 1875-l877. 

Statement relative to an address presented by the grand jury to Mr •. John!ton, chair
man of Downshire, in approval of the Act of 1870, and of the primary trIbunal; belief 
that the address would equally have been presented, if the chailman had decided dif
ferently in the case of lWNown ". Beauc1erk, 18~6-1894--Ans~er of Mr. Hamilt0!1. 
chairman of Armagh, to an address presented to hIm bI the grand Jury; concurrence ID 

Mr. Hllmilton's views as to the very beneficial effect lIkely to be produced by the Act, 
1895-1 897-Resolutions recently passed at various public meetmgs in the north of 
Ireland, in full approval of the workIng ofthe Act, 1897-1899. . 

Equal prices obtainable for land since the Act as previously, 19oo-1902--Less value 
of tenant-rlaht on small than on large estates, through uncertainty as to small land
lor,ds ralsing"'the rents, 1903, J 904-. -Opinion that it. is altogether premature to draw 
conclusions as to the practtcal worklDg of the Act, and Its-defects, 1905, 1906• 1910 --'
Abse.nce ?f any ~lai~s by tena~ts in witI?ess's district III regard to game or turbary, such 

• claims belDg easily disposed ofd they arise, 1907-1910. . 
403. Q Q 4 . Dutres" 
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Report, 187'1.-contillued. 

Distress, Law oj. Very unsatisfactory protection to landlords in Ireland by means of the 
law of distress, which is very diffelrnt from the law 'In England, MOTTis ~5'1.-554. 

I 

Disturbance of 7'ena,ncy. Amendment su!!gested in the fourteenth section of the Alt, a" 
re!1:alds eVictIOn not beUlg a disturbance uf tenancy when there is a" persistent exercise" 
by the tenant of any right from which he is clebdrred, Lejroy 174, 175--Llmit of~it
uess's jurisdictIOn to seven years' rent, In glVID2: compensatIOn for disturbance, R. John
ston 234, 235--Entil'e absence Of !lny defillltion of the term" disturbance" in the Act, 
J. Ham~lton, 394-396. 

Righ~ of certain classes of tenants to claim for disturbance, as well as for improvements, 
if eVIcted for non-payment of rl'nt, Morris 549-551. 587--Way in which the landlord 
may have to pay nearly the fee sImple value ofa holdmg for dislul bance, JJfurland 1 16/i-
€umplalDt relative to a decIsion by tpe chairman of Down that disturbance ~as involved 
in notIce by a landlOl d that his permissloll had not been gIVen to the intended sale of 
tenaht-right, ib. 1217-1228-- ObjectIon to the practice of givlIIg the maximum for 
disturbance, except in cases of capricious evictIOn, ib. 1229, 1230 --e.tatement a~ to Its 
not being considered 'a disturbance when there IS all ejectment for non-payment of rent, 
unless the rent hilS not been got for three years, ib. 1235-1238. 1'1.66-1'1.75 • 
. Explanation as to the questIOn of compensation for disturbance not arising under the 

Ulster custom III the same way as ill the rest of Ireland, Henry 2013, 2014--Inac. 
curl}cy of ce~taill newspaper statement~ as tQ the principles by which chairmen are guided 
In awardipg Or refusmg compensation for disturbance, Coffey 2308, 2309--Inaccuracy 
of a cerlam statement that the chamnan of Louth deCided that there was no distul bance 
where there was no residence on the land. rb. 

See also Claims. Tenant Right. 

Domain Land. ConsideratIOn of the question (if r\aim. to, tenant-right in the case of a 
portion of domain land let to a tenant; without any charge in the first mstance for tenant
right, R. Johnstoll 225. 244-246. 252--255-- Difference of opinion upon the question 
of the tenant's claim to compens.ltlOn in respect of town lands, or domain lands; expediency 
.of domain lands beillg clearly excluded flOm the Act, Mnrrls 557-559--Dlsputed 
questIOn In Lord Antl'lIl.'s case upon the subject of domalD land; decilnon of \\ Itnese In the 
matter, Mr. Justice Fitzgerald 1509-1516. 1518,1519. 

Donegal. Injurious operation of the Act in Donegal, the decisions of the pJimnry tribunal 
acting.as an incentive to litigatIOn by tenants, Viscount Liford 1390, 13QI--Very bad 
effect of the Act m Donegal as regards the relatIOns between landlold and tenant, 
J. Hamilton 401-4t14--Doubt as to any difference of prniclple between the chairman 
of Donegal and the chairman of Londonderry in awarding sums for tenant-ri6ht, Lane 
1637-1641--E:x:cellent relatlOm between ldndlord and tenant III Donegal before the 
passmg of the Act, the landlords spending large sums in improvements, whereas slllce the~ 
Act there is no mducement to improve, J. Johnston 2379 et seq. 

See also Game. TU1'bary. 

Donnell, Robert. (Analysis of his Evid(,llcr.)"':Barrister-at-L,aw: is Professor of Political 
Economy in the University of Dublin, 1660--Has had a very large eAperience of the 
wOlking uf the Land Act, haJlng been engaged professIOnally 111 more than 100 cases in 
Ulster, 1660, 1661. , 

Great difficulttes of the questions of tenant-right which come before the chairmen of 
'counties, by rrason chiefly of the unsatisfactory evidence frequently adduced, 1662-
Very large amount decreed to the claimant in the case of LOI d Leiu'lm; absence of any 
contradIctory evidence on Lord Leitrlm's part as to value, 1663--Absence of any 
serious cOIlBict ofdecis~ohs among the chairmen, 1664. 1674--Ellplanation as regards 
the dual chum, to the effect that the conflict of deCIsion IS more apparent than real, 
1664-1°7°. ' 

Circumstance of witness being rarely employ~d professIOnally for the landlords, 1671, 
1672--Instance at the last Ballymena sessions of a large sum having be~ll decreed 
for tenant-right, there having been no rebutting evidence, 1671--Falf ~nd eqUitable 
working of the Act' by means of th~ chamnen's courts, 1673~Satisfaction given 
generally to landlords and tenants in Ulster, 1673, 1674--Dissatisfdctton for some 
lime amoog the tenants in AntrIm; this has now disappeared, 1674. 

Opioion as regards turbalY and shooting rie;hts in Ulster, that these will be held by 
the ·courts under the eighteenth section still to vest in the landlord; conclusion that 
the fourteellth section does not apply to Ulster, 1674-1678--General concurrence of 
evidence to the t'fiect that tbe Ulster custom obtains at the end of the lease, 1679. 

DeCided objection to the union of three chairmen for hearing land cases, J 680--· 
Disapproval ot a new tribunal as tendmg to lessen the confidence of the people in the 
admini~tration of justice under the Act, 1681--Collsiderable expense involved in the pro
posal fur employmg judges of the Landed Estates Court to go on cirCUit in land cases, ib. 

[Second Examination.]-Unanimity of decisions to the eifelt that as regards town 
parfs in Ulster, the fifteenth sectloQ of the Act does not control the first sectIOn, 

2332-
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Report, 187'J-continul!d. 

Donnell, Robert. (Analysis of bis Evidence)-continued. 
2332--. Explanation that Ihe claim in Ihe C=lse of Keown ". Lord de Ros was dis
missed on the ~I'ound that the town park of StranO'fQrd had always been Elrictly excepted 
from the operation of the custom of the estate, 2333, 2334. 

Immensl' i~lerest excited in the no.rlh upon the question of leasehold tenant-right; 
Enormous va,ue represented by such fight, 2334--Reference to the case of !\I'Nown ". 
Beauclerk in whllh the chaIrman of Down awarded 1,40.1 1. for leasehold tenant-right; 
total of more than 9001. as the valuation for improvement in this case, the ledse being 
a very old one, 2334-2337. 2341-- Inform.ltion in connecthn with the old leases ill 
UI.tel' for lives; their political character. 2335-z340-Want of proof of the existence 
'Of ten.tnt-rlght up~n which the chairman of Down decided again,t the claim fur lease
hold tenallt-rlght ID the case of Johnstone v. Torrens, 2340, 2341--Concluslon that it 
is beyond all doubt tbat tenant-right has always existed as a fact upon expiry of a lease, 
"2342 - 2 345. 

Great illlpetulj given by the Act of 1870 to tenads' improvements 10 the cllunties of 
Tyrone and L,mdonderrv, 2346-23!)0--Very extellslve erection of farm buildings by 
tenants in Tyrone, 2346-2348--Nnmerous new buildings in the district between 
Strabane and Newton Stewbrt, 2346--Objection of tenants formerly to new or 
improved bUlldiugs through lear of the rent bemg raised, 2346. 2349. 

Valudbl .. operation of the Act in prDmoting good WIll and peaceful relations between 
landlord and tenaut; Illustratiun of this in the Coolafinney cases In Londonaerrv, 2350-
2354--Cheerful assent on the palt,oftenants Jll the north to reasonable increa<;e of 
their rents, 2351, 2352--Inc.reased confidellc~ ufthe people in Engli~h stalesmdn~hip, 
slOce the Act of 1870, there i>emg generally an Improved political feehng, 2354-2:~56 -
Effect of the Act m pi eventing small and speculative landlords from unduly InLreasing 
their rents bey(jnd the customalY rates, 2358, 2359--Enhan('ed value and renlal of 
tenant-fight lands generally by reason Qf the tenants' improvements, 2359, 2360. 2::i72• 

Furlher statement as to the fourteenth section of the Act not applymg to the Ulster 
cu~tom, 2361-2365--Jnstances of IdndlOids In Ulster never havmg rese\"Ved or 
t'xel'cised rights of ;,!ame or turbary, 2:361. 2365--Conclusioll that the Act has mCleased 
the selling value of tlie land, thou~b It is difficult )et to estabhsh this fdct, 2366-2370 
--Increase of tenant-right value In some di.trlcts, the prohabillty hov.ever being that 
on tb.e whole the value will be reduced thlollgh the supply bemg larger, 2371 -Belief 
tbat on the whole the mtere~ts of the landlurds WIll be more benefited than those of the 
tenants, 2372. 

~tatement by an experiencl!rl valuator in Ulster a .. to the value respl"ctively of the 
tenant-right interest bnd of the landlord's mtereost, 2372 - Di'SdLisfactlon With the Act 
on the part of those tennn!s in the north who callnot claim the tenant-rIght custom, 
2373-2375 -Expected unHormlty of tenant-right by reason of reference bemg always 
had III 'future to the custom of the district and not of the estate, when rents are being 
raIsed, 23i6. 

[Thll'd Examination.J-Circuitous route between Newtown Stewart and Str"bane upon 
wlilch witness has recently observed iml1crtant improvements by tenallts, 2540. 

Dow1Ishire. Tricll of more than forty cast's before witness under the Act of 18jo, about 
thlee-fourtbs of wlm·h were under the Ulster tenaut-rlght, R. Johllston 198-'200-
PeculIar difficulty of administering: the Act in the county on account of the fabulous 
prices given for tenant-right, ib. 228. 

Occurrenre of claims in the county of Down, under the Act of 1870, chiefly in 
re~pect of the Ulster custom, },Jurlalld 1168--P~rtlculars of a case in Down~hl.re. in 
which it was decreed that the tenant was to receIve 1081. as compensatIOn on qllltung 
nine acres of land, (:n whIch tenant-right w,as not proved to ex)"t; grounds for olij,ecbng 
to t}lis (leciSlOn rb. 1168-1183. 1254-1259--Haldshlp upon the landlord ID the 
foreooing case ~hereas previom,ly to the Act of 1870' possession of the land might 
hav; been obta:ned for nothlllg by means ot a notice, to·qUlt, ib. lt72-1183--Growing 
system of yearly tenancies at Will in Downshil'e, lb. 1285, 1286. • 

SatisfactIon given by the decree$ in 'Downshire under tIle Land ~ct in. respect of 
tenant-right, there bemg only 1\\0 or three appeals for the next a!'SIZes, Dm1len 1865-
1868. 

Statement rel.ltive to an address presented by the grand jury to Mr. Jo~nston, chair
man of Do" nsbile, in approval of the Al t of 1870, and of the primary tnbunal; bfl~ef 
that th£o addre~s "ould equally have bren presented if the chairman had deCided dif
{elently in the case of 1W1'<own v. Beauclerk, Dinnen 1886-1894· 

See also Relations between Landlord and Tenant.. Tena1lt-rig'ht. 

Draft Repolts. Draft Report proposed by the Earl of Belmore and Vi$count Lilford, 
Rep. x. xi. ' 

Draft Report proposed by Lord O'Hagan, Rep. xi, xii. 

RR Dual 
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Repol t, 1872-cOlltiuued. 

Dual Claims. Behef ali to the tenant sumetlmes preferring a claim under .\ custom as well 
as a claim for compen~atlOn fur dlstUi bance; different decisIOns of the Judl.!es a~ to allow
ing a douhle claIm, Lefl'oy 29-33-Practlce of witne'ls, when the l>aml' tenant claims 
in respect of tenapt-rlght and (If dilltul ~ance of possessIon, to comp~l him to abandon 
one claim 01 the other, dlfft'rent practIce of chairmen III .. uch cases, R. Jullnsto" 201, 
202 -Differer.ces of opllllon among the chailmen as to the rIght of tenants to claim 
under the Ulster custom, and to llaim also ulltlt'r other sections m re~pect of dl .. (urbance 
and of improvements, Morris 545, 546--Opinion that a tenant may c1alUl at one 
sessIOns under the Ulster cu .. tom, and, If deleated, may brlD~ a new claim at a subse
quent sessIOns for compensdtlOn for lillprovementq, &c , ih. 546. 

Belief that the chairmen generally <Ire ag"eed a" t" the r:ght to make double c:aims, 
\and differ only as to the mode -or tIme of submitting them, HilI/cock 684. 

Cllmplamt as to tbe mode 01 admiliistration of the Act by the chairman of DOlVn with 
regard to dual claims under the first section; oplDion that the tellant should elect to 
cLllm under the custom, ur uuder the third c1au!'le before gomg into court, lind sh(lUld 
stand Qr fall by either, Murland 1207-1212. 127~-1284--Belief that in Antrim and 
Arl\lagh the chalrmpn lequire tht> tepant to elect in the first instancE' whethel he Will 
claim under the custom or tor dl"turbance. iv. 1210-1212. 

Explanatli;m as regards the dual claIm, to th(> effect that the conflict of deCision is 
more apparent than leal, Donllell1664 -) 670-- Practice of Witness, w~,en cl"ims are 
made under the Ulster custom and under the prOVIsions as to compensation, to hear the 
evidence out on both Sides, and then to call upon dalmant to elect upon which claIm he 
WIll go, Coffey 2267, 2268. • 

Difficulty experienced 011 the questIOn whether under the first section of the" Act the 
outgoing tenant mu~t elect whether he will claim under the Ulster cURtom, or undel any 
of the other sections of the Act, before the hearing of the case, Rep. iv. 

E. 

Ecclesiastical PrJperty. ~etter flam Mr. S. F. AdaIr to LOTd.Di~by, d.dted 24th June 
1872, showing the htlgatlOll likely to f.nse under the Land Act of 1870 In respect of 
~cc1e~irlstical property, ,lIId suggesting an amendment of the.la w on this point; Ev. p. 128. 

Ejectments. Opinion that the tenant's claim should always be heard wilh the ej;ctmrnt, 
by the same tlibundl; healing of nearly all the ejectment cases by the chairman, Lefroy 
34-36. 77-7~. 195--T~ndency to the preventioll of extravagant claims, if claims and 
ejectments w,ere heal'd at the same time, ib. 35. 77-. -, -Good seasons In Ireldnd for 
se\ el al yeill'S past, so that there have not been many ejectments, nor many cases hitherto 
under the Act of 1870, J. Hamilton 375. -

Importance of the chaIrman of ses~ions trying the claims for compensation as well ns 
the ejectments, Mr. Justice Fitzgerald I 532--ObjectlOn to ally sepal atlOn of land cases 
flOm eJectment cases, 'Donnell 1680--Lalge jurlsdiclion exercised satisfactorily by the 
chairmen in the matter of ejectment; ine~pedlency of separatmg such JurilldictlOn from 
the JUJlSdlCtiOIl i~ land ca&es, De Moleylls 2224, 2225. 

See also Notices to Quit. 

Emigration. Tendency -of the Land Act to encourage emigratio,!, by reason of the 
sums awarded to tenants in compt'osation, J. Hamilton 383-3C)2--lncreased emigration 
110m Ulster on account of the operation of tenant-right, ib. 390, 391-Bellef that the 
Land Act has h'd no appreCiable eliect upon emigratIOn, Jones 500-510. 

Entails and Settlements. Very prej udlcial effect of the enormous sums paid for 
tenant-light upon entaIls and settlements, J. Hamilton 431-434.440. • 

Equities Clause. Almost unlimited power of the Judge under the equities dause of 
the Act; very e~ceptJOnal ehal acter of this clause, Jones 492. 

Evidence (Support of Claims). Great discretIOn necessary in chailmen in dealmg ",ith 
the eVIdence III support of claims, MorriS 561. 589 --Unsatisfactory< character of the 
evide!lce before the chalTn;ten of counties upon which facts are arrived at, Adair 1110-

1115. 1127-1130. 

F. 

Families of Deceased Tenants. Evidence explanatory of the practice in dealing with the 
representatIves of a deceased tenant in regard to tenant",right; ab8ence of dIfficulty in 
findmg t.he legal occupant of the land, Coffey 226g-2284--Valuable faCIlIties and pro
tection unner tbe Act for doing justice to the families of deceased tenants as regards the 
tenant-right assessment, ~b. 2280-2284' 

Farm. 
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• 
Fa",! Building.. ~e~ard had by in-commg tenants in the county of Down ·to the farm 

bUIld.mgs. JrJ making an o/f,.r for tenant-right. Gart/Rer 1976, 1977-Very extensive 
.er~ct.llln of farm bUlI~lOl!s by tenantB ID Tyro"", Donnell 2340-23 ~M -NulllelflUs new 
b~llulOgs ID ,be dllltllct between Strdbant" an,d Newtown btt>Wltrl,.w. 2345--ObJection 
01 tenants forml'rly to new or Improved buliGlDgs. through tear of the rent belO'" raised 
ib. 23~6. 2349. .. • 

Di"sent from Mr. D'lDnell'. statement' relative to tbe extensive impruvements by 
tenanl, 11\ Tyrone since the Act of '~70. J. Johnston 246 :Z-2-t6S. 

Excl'lIent building'! being erected hy the farmers betwpen Strabane and Newtown 
Stewart, Wil,on 2530. 2i3 I. 

Circuitous route between Newtown Stewart and Sirabane upon which witness has 
recently observed impol't.lDt Improvemenb by tenant-, Donnell 2540 • 

Explanation Ihal i.n testifying to the absence of improvements belween Str4bane and 
'Newtown ~tt:walt, witness IS not aware of what may be gOlllg on along aceltam Circuitous 
rllute between those places. J. Johnston 2541, 2542. 

Fermanllgh. Great difficulty in administering the Act in Fermanagb, where every estate 
has itl o\\n .. ule, R. Johnston 313. 

Fishing Rights.. See Game. 

Fitzgerald. ]JET. Judice. (Analysis of hill Evidence.)-Llmtted experience of witness as to 
the WOIl..lltg of the Land Act, IllS I!eneral impression beinl! that the Act has been ad-

,mmisterc'd f<lirly lind ~atisfactorlly by the pllOtary tribunal, 1495, 1496. 149M--In,;um
c!ent opportunities for pl"operl~ judging the operatIOn of the Act In so li'bort a period as 
eighteen month,; or 80, 1496. 1561....---Improved feeling on the part buth of landlords 
and ,tenal1t~ tuwardi 'the A, t, the alarm and cllSlrust which it at filst exclled baving gra-
dually subsllled, ih. • 

Greater dlfficultv of administering the ACI in r~spect of qllestion~ of fdct than questions 
of law. 1497~ Very lew appedls to the Judges of As .. lze from the nccisions of the 
primary tllbunal, 14::>8. 1556--Total of abollt six appeals to witnes~; how de(Jded. 
1498--Importdnce of an appeal to Witness, in which Lord Antrim was appellant; 
wltnellS re~el ved a case for the Land Court. but Lord Antrim declined to proceed further, 
1498, 1499. 1509-1516--Refllsal 01 witlless to reserve a case for the Land Cpurt, 
where the amount \\ as very small, 1498. 

Opportunities of the Judges of ASSize for asct:rtaining beforehand how many land 
appeals there Will be before them, 15°0-15°2- FaCility and economy of an apreal flom 
the ch,llrm.tn of se!1sions, It belllg rather a re-hearing of tbe cllse. 1503--Expedlency 
of two Judges.of A_size concurrlllg upon the qUf'stlon of leservin~ a ca<e (or the Land 
Court, 1503. 1505-15°8-- Approval ot the present Courl of Appeat as compared with 
the Court of Appeal in Chancery, \\Ith the addltlun of a lommon law judge. 1503-
Unequal telms upon which the parti' s would litigate, If edch had an absolute nght of 
appeal 10 the Land Court. 1504. 

Disputed question in Lord Antrilo's case \lplln the subject of domam land ;. dfcision of 
witness in the maller. 1509-1516, 1.,)18, 1519--Considelable numbu of extravagant 
clailllS under the Act, 15t7-Equal power of the landlord. since the Act as plevlollsly. 
to prevent sale of the lund by the &hellff at the SUit of the creditors of a b,mk.rupt t.enaat; 
liability tlf the landlord, In such case, to compensation for disturbance If he gets rid of a 
pUlchasing tenant by means of a notice to qUit. 1520-153°. 1569. . 

Grounds for ohJecting to the proposal that the Landed Eetate Court. strellgtht'n~d by 
all addlti .nal judge. shuuld hear ~he smaller cases on appea~, and the larger calles ID the 
first instance, 153'1, 1533"-Objection to any new or spf'Clal tnbunal. for}and uses ex
clUSively, Ib.--Wallt Ilf lin addittonal statI' of three or four SPPClal Judges for the 
purpose~ ih. , 

Importance of the chairman of sessi(~ns. tryl~g the c1ai.ms for compens~ion as well as 
the ejectmelltj;. 1532--Conslderable JUrlSdlCtiOD exerCISed by tbe chairman Jrrespec
tivl'ly of the Land Act. 16. 

Objection to comblDinlJ' three cbairmen for each tribunal. 1534-Approval of a con
sohdatloa ot' some of th~ smaller countlt's under one chairman, 1534. 15J5--BaJance 
of advantages in fdvour of the chairmen lIot pral.tismg at the bar; in suu. case their 
salaflt:s should be increased. ib. 

Conclusion in favour of 'retaining the present primary trlbUD.aJ, ~hough there are 80 

many different judges, 1536• 1543-Implesslon that teuaDts c:Ia!ms to turb~y and 
sbootin~ rights, as In Donegal. are unfounded. 1537-1541. 1544, lD45--Faclltty, by 
meaDS of appeal, for a 'peedy setllement of such questions as tbos-: of turbary and game, 
J54 2 - 15H--Check to improper appeals to the Land Court, If the appeltclnt were 
required 10 find security for costs; objection, hO'wever to an absolute right of appeal 
.e~eu with such check. 1546-1553. 

4°3· RR!3 Exceedingly 
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Fitzgerald, Mr. Justice. (Analysis of his EVldt;nce )-colltinued. 
Exceedingly large SUntS paid for tenant-light in UI~ter, this bcin~ in espective of the 

Act of 1870; 1554--0 pportullIty, by appeal, for correctlnl! cOllflicting dedsions of 
chairmen, as to the amount of p.lyment for lenant-light under dlffelent cllcumstances, 
1555, 1.?56--Jnference from the few appeals tbdl the chairmen's deCISions Clve .atlsfac
tion, 1556--Further I eference to the refusal by \\ Itnes~ of an appeal in on~ CdbC, thf' 
questIOn tllmlng upon the f,let whether the occupier wall ·th~ successor in title of the 
precedmg occupier, 155i--Que~tion con'Sldered whelher as regards turbary aile;, ga.ne 
m Ulstt'r, there should not at once be some declaratory enactmellt to remove any doubt 
Ul1der the Act, 1558-1568. 

\ [Second Examination.J-Suggestion that the primary'tribunal should hale power to 
reselve a case dllect for the court ~f ultimate appeal, 16'17' 16~9, 16Jo--Exceptlon 
'taken to the propcsed requlI ement of security 01 COStli in connectiou WIth appeals to the 
ultlInate COUlt, 1628. 

PreeZe v. Lurd Leitri7ll. Staltling characlel' of the ca!\e of Lord Leltrim, where the claim 
involved forty-one years' purchase of lent, Morris .')62--Explallation relative to the 
case of Fl'ecle v. I.ord Leltflm, and Iht' "pl'clal clrcllnJstance~ under whIch compensallon 
to the amount of 2,150 l. was a\\ arded wh!l~t the rent had been only 6/. a yea., Jlallcock 
672-679--El!.tleme value allowed for the tenant-right In Lord Leitrim's case, Newton 
-85· 

Concurrence in Ihe legailty of the decision in the Leitrim case that the person who 
hid the highest price named the tenant-right, Major Hamiltun 1343-1348--Witness 
.aever thought LOid Leitdm's appeal would succeed, zh. J 348. 

Reference to LOI d Leitrlm's case,ln which it was held that lenant-tight existed on the 
estate, thougj1 for :.ome Yt'ars he had refused to recoglllse it, ~Jr. ,Tu~tice ~Jurris 1417-
1419--Very large amount decreed to the claimant III the (a~e of Lord Leltrim. 
absence of llll \ conti <ldlctory evuleuce on LOI d Leltl im's p .. 11 t as to vallie, Dunuell 1663 
.-- In£. II mation III connectIOn" Ith a case III which Lord Leltrim lYas the aplwllant, alJd 
III which Witness upheld the decl .. ion of the chairman thdt the land wall subjt·ct 10 the 
Ulster tenant'rlght cu~tom, Right Hon. J. A. Lawson 1791-1797. 1800-1816. 

G. 

GAME (SHOOTING AND FISHING RIGHTS): 

Expediency of an unpiled u[l:Ieement In every yearly tenancy that the landlord should 
have the exclUfolve TIght to the game and tUibary, Lef,oy 174, 1 75--Evidellce as to the 
gJievance umfer the Act in Donegal aud other Clluntleb by reason of the claim of tenants 
again~t any control or interfelent.e of the landlords in respect of shootin~ and fishing. 
J. Hall/ilton 4n4-4'29 - Feeling of lhe tenants that their own ri~hts bcmg le~ah"led, 
they Cdn resist the landlord's lights itl game, tUI bary, &c.; expediency of tIllS !!rievance 
btin<>' corrected, Newton 784, 785. 812-827' 840-852 --Instance- of tennnts on an 
estate as~ummg to the((}~elves the exclusive rlf1.bls of gallle though they said they would 
permit thE'lr landlord to I>hoot as bemg a good landlord, ib. 825--U lllversal admiSSIon 
of the landlOids rIghts as to game, &c., Ill/ormer tenancies from year to yt'ar; means of 
landlord~ for en/orcmg these rights by nO:lce to qUit, whereas they cannot now resort to 
this remedy, ih. 846-852. 

EVidence showing that since the Act the landlords' rights in Donegal as to game and 
tUI bary h,lve been atfa(.kf'd, whll,t tbey have not the powe. of protecting themselves by 
ejectment !l!! they f'o,merly had, illajor Hamilton 1351-1;385--Instance of ten .. mts 
havl1lg notified to their landlord that they c')uld not consent to IllS iettJng the shooting, 
but that he hllUself mIght shoot on the j,lIld occaslOllally, ib. 1383. 

Comment upon tbe effect of the Act III reference to the landlord's right of shooting, 
tUi b,lry, &c. m the north; expediency of a sectIon reserving such rights, Mr. Justice 
Morris 1428-1 44 1--IlIJpression that tenanb,' claims to shooting rights, as In Donegal, 
are unfoullded, Mr. Justice Pitz,qerald 1537-1541. 1544, 1545--Facihty by means of 
appeal for a speedy settlement ot such questi(.ns as thuse of turbary and game, i!J. 1542-
1544--Questlon consldertd whether as rt'gards ~ame in Ulsler tLele should not at 
once be some declaratory enactment to remove any doubt under the Act, lh. 1558-1568. 

0plDion as regards shooting rights in Ulster that these Will be held by courts under 
the eighteenth section suIt to vest in the lalldlord; conclUSIOn that the fourteenth section 
does not apply to Ulster, DonneZllo74-1678. 2361-2365--Absence of any claims by 
tellant, In Witness's dibttiCt in regald to game or turb"ry, such c1a}ms being eabily dis
po~ed of' If they arise, DinTien 1907-1910--Doubt as to tbe former fights of landlords 
in Down' in respect ot turbary and sportmg bemg Interfered with by the Act, Gardner 
1983-1985. 

Examindtion with reference to the question of game, and the claims of landlords and 
tenants respectively, as affected by the Act; delllal that, save in one or two exceptional 

instances, 
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G.AM E (SHOOTING .AND FISIIING RIGHTS)-continued. 

in~tancf's, the tenan.s have bt'en indul fd by the Act to p,efer exclusi!e claims, Henry 
21)29-2070--. IUI'tances of landlords In Ulster never having reserved or exercised rIghts 
of game, Dunnell 1l36l. 2365. 

IlIs~allces, ~n two caseS, of.Iandlolti~ being ~otifit'd that they must not let the shooting 
on the It-DU nt 8 land! though 1t would be perm11ted to them to shoot in person, J. Johnston 
2473, ~474' 

See also Style, Mr. 

Gardner, Edwald. (Analysis of his Evidence.)-Ex(,Hienc(' of witness as a solicitor at 
DowlIl'atnck, relative tl) t!le ~vorking of the C,vil Rill Court, 1911-;916--G~neral 
contid~nce of the communIty III the Court. '917--Very satisfact<HY working 01 the 
Court 10 cases undt·r the L .. nd Act, as re~ards both It.e landlord and tenant· witness in 
f'(lt, canllot conceive a better primary tnbun ii, J 918-1923--Improvemen't as re!!:rds 
appeal II, if the chairman had power to reberve a case direct for the Court for Land Cdses 
Resel ved, J 924, J 925. 

Very 1.lrge SUnlR ~Iven per acre for tenant-right ID the northern division of the County 
of Down, J!}z6-192B--Grounds for the conclus'on Ihat the Act of 1870 "ill tel'd to 
reduce lather than to in(,rease the prices gIven for tenant-ri<rht, 19'29-1Q31--Greater 
secoJily and "onfiLlencc 01 lendnts SIDI e tile p"~smg of the Act,OI !J3~--Several instances 
of tenants raising money on. the ml)Jtgage of the tenant-r.~ht; f'xammatlOn hereon as to 
the value of tbls t./:'CUI iry 10 the Jl1ortga~ee, and as to the pOSition of the landlord in the 
event. of fureclosure, 1 Q32-1965· 

Opinion that the 'alut' of the fee-simple bas been in no way plejudiced by thp Act; 
instance of an estate havlDg realised fulty years' purchdse, J966-1970--Way in 
which the value of lin estate i9 enhanced by having teuants upun it, 1971, J972-
Opinion that .he"cbd.lfll1en have not glvt'n ulldllly large sums for tenant-right, 1973-1975 
--ilf'ga,d had by' mco0l1ng tenallts m Down to the 'dm bUlldlllgs m Illakmg an offer 
for tenRut-rlght, 1976, 19i7. 

Equal power of landlords, as before the Act, to It'fuse bad tenant .. , 1978, 1979-
Diflll uJty as to notICe to qUIt 011 account of the liabIlity to comprnsatlon for distul bauce, 
19Ho-19B2--Doubt as to the former rIghts of landlurd" in Down in respect ot turbdry 
and spolting being interfered With by the Act, 1983-1985. . 

Glebe Land. Letter f!'Om Mr. S. F. Adair to Lord Digbv, dated 24th June 1872. showing 
the Iltlgdtilln likely 10 anse under the I.and Act of 1870, ID lespect of glebe land, and 
suggesting an amendment of the law Qn thiS point, Ev. p. 128. 

Grand JUTy CeSlt. Neressityof some defiDltion in the Act on the subject of the grand 
jury cess, ar.d the liability of the tenanl, Adair 1023. 

H. 

Hamilton, JJ[r. (Armagh County}.-Answer of Mr. HamJiton, Chairman of Armagh, to an 
address presf'nted to hIm by the ~rand jury; concurrence m Mr. Hamilton's views as to 
the very benefiCial effect lIkely to be produce~ by the Act of 1870, Dinnen 1895- 1897. 

Hamilton, James. (Analysis of his Evidence.}-Is Chairman of Sligo county, 329-
HilS tr\( d a considelable number of ('ases under the Land Act, and submits a return 
showing the 8mount of claim in each case, the amount decreed, &c., 33<>-333--Absence 
ot cases involvmg Ulster tenant-right, 334· 

.I\nxiety of wltne<;s a~d of the chdirmen of counties generally, ~o be relieved of juris
diction under the Act of 1870; great dIfficulty m IIdmmlstermg the Act, un account of 
its ,'a!!lIene~S, 335. 341--LI'SS satil>factlOn gIven by the chairmen, ~s a public tribunal, 
Slllce they have hall to administer the Act, 335. 352-355--Exceedmgly unr,:atlslactory 
system of ~ppeal to the Judges of A<;<;lze, 33b--Di.approvaJ of dl~cretloll .in the judges 
to lefuse an ultimate appeal. 336. 34~--Ad\anta~e ofa special tribunal, ~n l,eu of the 
cbail men 01 COUll ties, for dealing wlIh land cases 111 the first msiance, With an appeal 
direct to the Court for Land Cases Reserved, 337,338• 

Instances of considel able delay before judgment has been given by the ultimate. cour., 
339 340--Less confiictinO' decisions of chaIrmen than mIght be expected, conslderlOg 
the 'great dIfficultIes of the Act, :j41-Grounds for recommendin~ that there should be 
nn appeal on mattei's of fact, as well a~ m~lters of law, to t~e ultImate court; sugges
tions heleon, 342-349. 362-371- PlOposltlon for the appoIntment of three or four of 

. the most eminent practising barristers (who should no longer practIce, and should be well 
paid) for the trial of cases 10 the fir"t instance; they should Sit separately, and should be 
compelled to allow ~ppeals from their deciSIOns, 342 et Itg. 

NeceSSIty of confJlctlllg opinions among so many as thirty-three Judges, or chairmen of 
counties j much greater uDlformity ifthere, were'but three or four Judges, 352-358• 372-

403. R R 3 380--
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Ilamilton, James. (Analysis of his Evidence)-coTitinued. 
38o--Inadequacy of a tribunal of three or foul' judges sitting together for dealin~ with 
all the land cases, 359, 360. "372-382 - Exceedll1!!ly flatlsfdctoty lelations betwee'llarrd
lords and tenants m ~llgo; these have not been affect-d by the Act, 361. 3~z. 393-
Ploposal that, with a rI~"t of appeal til the u!tlln"te court, the judcrt' sh.)uld sLale a 
case, eVIdence being requil ed III vel y I are mSl"nces, 362-371. " 

Good !leasons in Ileland fill sevelal years past, so that there have not been 'llany 
ejectments, nor m~ny. cases hitherto under the'Act of 1870; 375--Dollbt as to the 
actual lime occupIed In the dlspos~l of cases by wltne-s and other chairmen of counties' 
a letllrn has been ordelerl 011 thiS subject, 376-378. 3~1--Fewel cases likely to alls~ 
on legal pomts when there have been _ more authoritative deCISions under the AC I , 379, 
~80--Tellder.cy of tbp Act to encourdge emigration, by reason of the sul1~~ received 
try tenants In compen'dtlOn, 3'3-392 ......... -Increased emlgr.ltion from Ubter on account of 
the opelatlon of tenant-l'Ight, 390,391. 

Illustration of the vagueness of the Act, in the use of I he word" distul bance," the term 
being- uttedy undefined; absence genelally of technical expressions III the Act, 39l-3:)6 
-Explanation of wltne!ls's lea~ons for the 0pllllOn that .. eCllon~ from eight t .. sixteen 
'do not apply to the Ul~ler lan(llord, 397, 398• 401-404.--CI,lIm of the Ulster tenant to 
tenant-light, \I respectively of dlsturbdnce by the landlord, 398--Bellef !LS to palt of 
the eighteenth c1au~e' applymg to Ulslel; expedlencv, as reg..ards this clause, of a Similar 
reservation of landlord's lights Lemg Imphed III the tenancy flom year to yedr, IlS in a 
lease, 399-403. . 

Very bad effect of the Act in Donegal as rllgal ds the rt'lations between landlord and 
tenant, 401-404--Evldence. as. to the grievance undt'r the Act in Doneg.,1 and other 
countle. by reason of the claim of tenants agamst any contlOl or Interference of the land-
100ds m J'e!lpect of tUi bary or of shooting and fishing. 404-429-- Important dlffer .. nces 
of opinIOn bel,\\een the chairmen, as upon the question of lea~eholJ tenallt-ri~ht, 430. 
451, 452--Very pl'eJudlclal t:fft!ct upon enlails and settlemellts of the enormous sums 
paId for lenant-Tlght, 43 1 -434' 

Jnordinate value of tenant-I.ight, owing to its being almost the onl v mode of inve~tment 
of tenants' money, 432-- Tt'ndency of the Land Act to check the" sqU<lrlllg" of f.ums 
by landlords, 436, 43i --Belief as to there bt'iIIg no telldnt-'i;!ht In turbary III tbe 
Ulsle!' cuunties generally, 43~, 439--()pinion that e.tdtes \1\ Ulster would not seUlo 
well since the pas~lng of the Act, 441-451. 

Advantage of Ulster lenant-rlght Jrl ~o far as it cOlltributes to the pe.lced.ble character 
of the plOvlllce, 441, 442--Very lal ge SUIlIS ('ompriied,in ~ollle cI.um~, the tendnts not 
knowmg what claIms ale legal-alld what Illegal, 453--Exleplionallnstancell of chair
.men actmg by deputy, 455, 456--Instances of leslgnauon of ch.mmen, 457. 

Hamilton, Major James. (AnalYSIS of his Evidence.)-Is Receiver under the Court of 
ChancelY lor Mr. Conolly's estate in Donegal; manages also IllS 0\\ n property, which 
adJoms, 1302-1305--Has not had any cases under Ihe Land Act, and avoids the Act 
as milch as po~slble, 1306--Conslders that 1D many cases the Att placbc,llly puts the 
landlorcl out of possessIOn of his' estate, 1307, ) 308. 

Partlc~lars of a case III which a Widow holding under witnesA demands 1001. for half 
the fdrm, the rent of such half bdng only II. 17 s. a yeal ; nt'cesslty of witne'ls 8ccf'pting 
a t"n~nt ready to pay thiS amount, under the custom in Donegal, 1:3°8-1322. 13z7, 1328 
--Sale of the Conolly e-tate III 1868 at aboUt thirty-three years' purchase: the purchaser 
would not gl\le the same price 8ince the A( t, 1323-13'26--III!ltanre of 1251. havin~ been 
given as tenant-nght for SIX acres of mountam land neld from witne!;s at 21 s.; li.tbilltyof 
witness to the repayment of this amount If It !lhvuld be decided that when ralsmg the rent 
he has done so to an umeasonable eXlent, 1327-1342. 

Necessity under the Ulster cllstom of proceedmg by ejectment III order to raiie the 
rent· liablhty thereby to compensatlOll for dlstulbance, 13l9-1342-Concurre',ce 10 

the l~gahty of the deCision m the Lellrlm case, that the person who bid the hl~hest price 
named the ten.lDt-rlght, 1343-1348--Rt!luctance of landlords to aid te'lants in 1m
pl(-,ving, s~nce the Ad of 1870, the relatIOns between landlord and tenant belllg less 
fIiendly, 1349-1351. , 

Evidence showmg that since the Act the landlords' rights 10 Donegal as to game and 
turhary have been attacked, whilst they have not the po",er of protectmg themselves by 
ejectmt'nt, as thev formelly had, 1351-13R5--Prott>ction of the landlord in D .negal 
aA to turbary, if the 14th st'ctlOn of the Act applies to the Ulster custom, 1360-1371-
In!ltance of tenants havll1g notified to their landJ.)rd that they could not (·(.nsent to his 
lettmg the shooting, but that he himstlf might shoot on the land occasiunally, 13133. 

Hancock, John. (Analysis of his Eviden~e. )-Is a ~and agent, and tt'sttiies to the nry 
satisfactory workmg of the Act of 18jo In tbe counties of Down and Armagh and III Rd.rt 
of Antrim 629-632. 6jo. 671. 680-689--Very rew differences in pomt of law a'l\on~ 

• the Lhairn:e.n of counties: examination hereon, showina that on some Important q lIestlons 
different decisIOns have been given, 633-635. 639, "640. 656-671--Satlsfactory ~d-

. mlD!~tntt\On 
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Hancock, John. (Analysis of his Evidence}-continuea. _ 
ministration of the Act by the chail man of Armagh, 633. 688, 689 _. BelifJ that the 
chairmen generally are agreed as to the right 10 mdkf' double claims, and tliffer only as 
to lhf> \TIodp or tiUle of submitting them, 634. ' 

Expf'c~ti"D that In ~1?le th~ law wIll ~et into a more spttled sta~, and tbere Will be 
mr,re unltormllY or dt'cJ~J()ns, h35, 636--Reference to the evidence before the DevoD 
Commission, and the Fugge~tlOn of the CommissioD that tenant-right bhould be limited 
to five yearao, 637, 638. _641-fl4S--Duubt as to the value of tenant-ligbt bavlDg 
inclea .. ed sIDce the _pas-lOg ~f the Act of 1H70; 646--IncreaslDg value of ldnd (or 
sevelal years past; lI11prubabdlty of the Act hdVlDg hold any marked (-ffect upon the 
value, 64i-649. 651• I 

neference to a celtltin case of not'ce to quit, before the passing of the Act, on the 
ground thdt the tenant Waf, dlsnl}eYlDg tbe rules of the e~tdte; claim put in bv the tenant 
but subsequently ahalldoned, 650--Elfect of the Act to legdhl>e \\hat wasbefOie only 
a cushm and an uncertalnty,6,5I-fi53--Declded approval of the present system of 
appeal to the judge or assizf>, as bein~ che.,p and exp .. dltlOus as well as effiCIent 6-4 
6505--1mpression that thos.' chairmen are right who bold thdt tenanl-rluht is clal:uabl; 
on expiry of the It:ase, 664, 665. " 

Elipiallalioo lelatu'e to the ~ase of Freele v. Lord Le~tflm, and the spedal circum
stances under ",hleh compensatIon to the amllunt of 2501. was awarded whilst tht:' rent 
b .. d heen only 61. a yt'lIr, 67Z-6m--Statem"nt as to the lettlDa ofldnd III U1bter belUg 
generally done by valuation, and not by competition, 673-67~Sat,sfactlOn gIve II to 
the landloJ(ls ID AI magh, as well a~ to the tenants, by the mode of admmllltratlOn oCthe 
Act, 6d2-685. 6H8, 68g--0pini"n lhdt it is, ho" ever, alto<Te' her premature to decide 
absolutdy as to the ~at,sfactory or unsat~factory workm~ ot the Act, 686, 687. 

Harburtoll, I.ord.· 8ee Holt v. Lord Ha,burton. 

Harrison,]'lr. Stdtement of tbe mode tn which WItness estimated the value of the tenant
rlgbt in Mr. Harrison's ca~e, R. J .• lmaton 232. 

Henry, ].flc},ael. (AnalysIs uf his EVIdence.) Solicitor at Dtrry; bas had some practice 
undel the Land ACI, on behalf mainly 01 the tenl1nts, 1986-1 t'89--.-Instal'ces of lilff"l't'nces 
of OplDlOl1 (If chairmen of counties, nnt only ill mdUel s of fact, under the Act, but in 
m .. tters of law, 19R9-1996. 2011, 2012 --Sdtlsfactlon glyen generdlly to the tenants in 
th .. counties of Londonderry and Donegal by the system of appeal til the goin1! judge oC 
assize, and by its belllg dlsclelionalY III the Judge not to e;ive a lurther appeal, 1997-2001. 
2007-201 o-Di~colJtel1t of some landlords ill not havlDg a right of appeal to the COllrt 
for Land Cases Reserved, 1999-2003. , 

COlJfi(ten~e of the people in the chairman's court, 2()04-2006--"-Sati~factOi y deCisions 
of the c1ullrzr.ell', 1I\llnes .. not l.emg conversant With auy decisions reversed on appeal, 
200j-201o-lml'0rtant dIfference between chairmen upon the question whether teoant
right subsists aftt'r a least'" ~Ou--Stdtt:'ment as to the question of compensation 6r 
dlstUi ullnce not al hl\lg und~r the Ulster cu"tom ID the SdlDe way as tn the rest of Ireland, 
2013, 2Q14- Rightful claim of the te"oS\nt ID Ulster to compensatIon for tenant-ri3ht 
alter a lease of sixty years at d low renl, 2015, 2016. 

Conclusiun as to the Act not havmg materially benefited the tenants with respect to 
the value of tendnt-rlght; exct'ptlOoal IDstances of landlords not having respected tbe 
cuelom before the Act, 2017-2023. 

Evidt'nce 011 the subject {If righl'! of turbary in Donegal and other counties, as affected 
by the Act of 1870: grou~lds for the conclusion that the tellants bave not p,eferred any 
inurdlDate claims 10 the matter by reason orthe Act, 2024-2028. 20305-2037. 2071-2083-
Examlllation alRO WIth rprelence to the question of game, and the claIms of landlord,; and 
tenants respecttvely as aff"cted by the Act; denial that save in on.e or ~wo exceptiollal 
instances the lennnlS have been induced by the Act to prefer exclUSIve claIm .. , 2029-2070 
_ D,s'~issal of ~ev~ral recent tialms by Lord Lifford to IUcrease the bog rents 00 his 
farms fron, sl.lIl1mgs to pounds, 2076-2°78. 

Hi1l, Lord George. Very extensive and beneficent improvements canied out on ~rd 
George Hill's p'operly previously to the Art, lhe h~lIrlOus system of Rundale havlDg 
been t'xtlnguisht'd, and the land bavi/lg been re-allotted to the tenants on a greatly 
improved plan, J. JohnstoJn 2382-2384~ 239;-2400. 2435--2439. 2447-"2452--, Obstacle 
to the for~goi"g improvement uuder the Act unless the landlord were prepared to pay 
probably double the value of the fee in «.rder to obtain possession, ill. 2383- 238~. et leg. 

Bolt v. Lord Harburton. Important precedent furnished o~ !!ev~ral po~o_ts by the d~cision 
in the ca~e of Holt v. Lord H .. rburton; affirmation of \Vltlless s deCISIon by the Judges 
of assize and Lv the Court for Land Cases Reserved, uDdnimously, Ltfroy 8-15. 94-104 
_ IUlpliclt adherence of the «hairulen to the precedent in the case of HoJt ,,_ Lort! 
HarburtlOn, in the event of similar questions coming, before them, ih. 14--Very beavy 
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Report, 187'1.-continued. 

Holt v. Lord Harburton-continued. 
expense to the parties in this apppal, Ll'froy 15. 93-' -The costs amounted, vlIonc side 
to 3501., and on the vther to 400, ib. ' 

Decision ofwitnpss, in the c~se of Holt v. Lord Hlirburton, that celtnin improvements 
madE> under a prevIous lea!.e by a •• pl'edecessor III title" could 1I0t Le taken Into account· 
unanimous affirmation by the Land Court of thi~ decision, Lejroy 18, 19.94,95.99-103 
-- Explanatloll that registration has not taken place ID the case of Holt v. Lord 
Hal burton, but that this c.lnno! affect the deCision in any way, lb. 1 '1.5-130. 

Pecilliar and difficult chara( ter of the case of Holt v. Lord H 81 burton; important 
prmclple establi~hed on the appt'1I1 m Ihls case, W. O' ConnfJr lIforrill 54'1.,543.-
,Referen.ce to the ca-e of Holt v. HUI burton in 'Yhich a claim to regl!\ler Imp' o~ements, 
amountmg to 8,1651., under an old lease was dl"allowed, lIfr. Ju~tice .1forTill 140 9. 

I. 
IMPRoflEMENTS: 

DeciSion of witness, which has been affirmed by the Land COllrt, that the CClSt or value 
of IIllplllvements wal> nllt to be gone into at once, and Ihat th .. re ShOUld be a rpO'I,tratlOn 
?nly of the lIuprovemenls, LeJroy 35-18. 95-103--C .. mment up~m the vague tng-ua!;e 
In the fourth s. ctlOn of th~ Act of 1870, relative to the tenant obtdm'ng compensatlOll tor 
hiS improvements, ib. 85--ApprdJenSIO!1 as to mUlh htlgaliou url-ing Ollt 01 cI.tim!l for 
improvemellts unless the A(t be amended so as to give a safeguald a<Talll~t h'dlldllient 
cldim~; J!lllstratJons hereon, ib. 103, 104--Great dlluinntlOn of htigat;d claims if there 
were a proper reglstlY 01 improvenlent .. , ib. 139. 1.19, 150. 

Evidence in I'tlong support of the \ iew that the tenant should be compplled to gIve 
notice to the landlOld of intended InJplOvements. so that their cost ml~ht at once be 
ascertained and reglFtered, Lefroy 131 et seq.--Very objectIOnable 0l'el"ltlon of the 
present sys,tem, ,\ h~reby clallI:s are sometime .. pi eferred fifteen or twenty yeari lifter the 
implovements have been lI1ade, ib. 131. 135-1 37--Valuable precedpllt afforded by the 
Act 23 & '1.4 VICt c. 153. as regalds the giving noticp of illlpl'ovempn~s, ib. 131 -
Explan.ltllln thdt though Il1IprOVements should at once be registered, th(' claim 101' com. 
pensatlOll should '11ot alise unt;l there was (hsturba/lce of pos~e .. SlOn, ib. 13'1.-13'5. 

SuggestlOll as r('galds past Improvements, that the landlord should be empoweled to 
reqUIre the tenant to furnish a schedule of them at once, and of thetr CO!lt 01' value i 
cOllsld_eratlOn of objection\; to this proposal, Lefroy 133-14o--0pinlOn that the tenant 
should have an absolute light to make unprovenlents, provided tbey wei e sUitable to the 
holdmg and such as WIll add to ItS letting v.llne, ib~ 138. 144, 145--ConcluslOlI that in 
all c,)ses whele compensatIOn or Improvements is clalllled, the question of exhaustion of 
such lI11prllvementi. by time shollid be taken Ilito accoutnt, ib. '147. 148. 

Great advantage If' tenunts were to register all Improvements of which they dpslre to 
presel ve eVidence; difficulty as to compulsory registratltion, Jones 5'1.0-5'1.3 --Exreed
ingly l.lrge c!alUls "hlCh may be made for compensatIOn 101' illlplovemcnts by tt'ndnts 
eJtcted for non-pa)ment of rem, Morris 547, 548. 55'1.--Lare;e purchases of propelty 
by witness III Ulster; gleat dlawback through hIS being unable to help the telldnh in 
impro\ements on account of the Ad of 1870, Newton BIO, 811. 

Statement as to some landlOlds having cea~ed to improve their land, or to a~si,t their 
tenants m improving, owing to the undefined claims whIch a tenant lIIay have under the 
the Act of 1870, AdaIr 1014, 10'1.4 et seq.--Behet as to tenants in the norlh havmg 
lalgely Improved their holdm!,;s since the passin~ of the Act, ib. 10'1.9, 1030--0b'ltades 
to the pleservation by landlords or their agents of satlsl,1I tory leg"l eVldellce .. f record 
of advances lor Improvements; suggestion that a pNiod be fh:ed flOm winch both I,arties 
should start, and should llgree as to future improvemflnts, ib. 103'1.-1061. 

As.istallle given by landlords In the county of DOWII towards Improvement" before the 
Act of 1870; great ImprobabIlity of landlords' impr"vemmts m future, lIfurland 1 '1.89. 
1293--Means of I ecol'd of allow.ances by landlords III aid of IDlpr ... vements; hitherto 
vouthels have rarely been kept, lb. 12H9-1 '1.92--Large number 01 tenants'improvements 
In the county of Down which have been made under old leases, ,b. l'J.98-1301. 

Reluctance of landlords to aid tenants in improving, since the Act of 1870, the rela
tions between landlord and tenant bemg les\; triendly, Major Hamilton 1349-1351-
Very large expendit ure by witness in impl'l)vements on hiS own property, before the Act 
of 1870, whereas In future be willl"ok merely to the rental, and will leave Im1>rovements 
to the tenants, Vilcount Lifford 139'1.-1395. 1398--For many years witness expended 
III Improvements double the amount of t,hp rental, ib. 139'1.. 

Case ill the county of Derry of valuable reclamation of bog land by a tenant under one 
ofthe London Companies, the land having, howe~er. been held by him wrongfully; im
portant protection to this tenant by rea~on of compensation having betn legahsed by the 
Act, Rogers '1.160. '1.166-'1.173-Prospect of settlement of this case, UpUII the recom
mendation of the chairman who tried iI, ib. 2167. 

Information 
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IMP ROVEMENT8-continued. 
Information in connection with a case, mentioned by llr. Roaers as bavin<p been tried 

?y witness, in which a tenant ha~ raised a claim in respect of six a~d a half acr; of turbary; 
Indulgence rather than hardship to the tenant by the arranO'ement arrived at Coffer! 
2266. -'" . 

Explanation that ",itnesll i~tended no reflection upon the chairman of Derry in con
nectIOn with tile case IIf the tenant where reclamation of bo<p land was IDvolved Rogers 
!!316.' ", 

GI:eat impt'tus given by the Act of 1870 to tenants' improvements in the counties 
of Tyrone and Londonderry, Donnell 2346-2351). 

Securi.ty of tenants under t,h.e Act, there being nl) such security of landlords, and the 
r~sult bemg (0 stop landlords Improvel!1ents save wh~re t~e land is in their own occupa
tIOn, J. Johnston. 2455-2461--Conslderable Improvements formerly by wiLness whereas 
he would now be very cautious before making any OUtIdY on his tenants' land~ , ib. 2457 
-Beneficial operation of the Land Act in giving confidence to tenants to ~ake im
provements, Wil,on 249(H!492. 2499. 2500. 

See also .Appea18. Claims. Farm Buildings. Hill, Lord (l,orge. Holt 
v. Lord llarburton. 

Intestaci".' Great dlfficuhy created by the Act in the case of yearly tenants dyin<p intestate 
amI leaving several sons;. amendment rt'qulred on this point, l.efroy 153-16;' 189-191 
--Furtht'f explanation of the amendment re(lulred 10 the seventh section as regards 
ca!.es ofintestacies, lb. 183,184. 139-191. 

Grt'at difficulty upon the death of a tenant holding (rom year to year through the ldnd-
10ld not knowing whom to rf'cognise as the successor or representative, unless thereis a 
legal administration, Adair 997-1006--Sugl!estion on the fOlegoing point that the 
occupymg tenant and ratt'payer for a year might be acknuwledged by law as the tenant, 
,b 10°5-10°7 •. 

See also Admillistration (Small 7'e'7allci~s). 

J. 

Johllston, James. (Analysis of hiol Evidence.)-Is a magistrate of Donegal, and has Ilad 
some experience oflhe working of the Land Act, 2377, 2378--Excellent relations be
tween landlord and tenant in Donegal before the passing of the Act, the landlords spend-
109 large sums in improvements; whereas since the Act there is no inducement to im
prove, 2379 et seq. - Very extensive and bt'neficient improvements carried out on Lord 
George Hill's property previouilly to the Act, the injurious system of Rundale havmg 
been extinguished, aod the land having bt'en re-allotted to the tenants on a greatly im
proved plan, 2382-2384. 2397-24°°. 2435-2439. 2447-2452--0bstacle to the fore
going improvement undt'I' the Act unless the landlord were prepal'ed to pay probably 
double the value of the let', 10 order to obtam possession from the tenants, 2383. 238S 
et seq. 

Dt'I'cription of the mode of cultivation of land held in Rundale, sh.)wmg the import
ance of I"e-arran~ing and squaring the farms in order to admit of improved cultivation; 
removal by the Land Act of all motive for iuch improvement, 2385-238;. 2414-2413 
--Great improvement" carried out before the Act on Lord Palmet"Slon's estate in 
Shgo; doubt 8S to tenant-right existing on his property, 24°1-24°4. 2432• 2433. 

Admirable condition into which Lord Lifford has brought his estate in Dunegal, drains, 
fences roads, &c., having bt'en made lit an immense outlay; that is. before the deterrent. 
influet~ce of the Land Act, 2405-2413--Difficulty of calculatmg the amount of com
pensation for dlsturbanct', if the improvements in Lord Palmerston's case were effected 
under the Act of 1870; 2440-2446. 

Secl\,ity oftenants under the Act, thi!re being no such security. ~f landlor~~, and ~e 
lesult being to stop landlods' improvements, save where the lalld IS JD possession or their 
own occupation. 2455-2461--,Considerable Improvements for!nerly bY:'ltness, whereas 
he would now be very cautious before making any outlay on hiS tenants land, 2457-
Dissent from l\1r. Donnt'U's statement relative to t.he extensive improvements by tenants 
in Tyrone since the Act of 1870 i 2462-2465'_ 

I Very unpleasant feeling created in witness's district by the claims rt'centl1 put forw~rd 
by tenants in respecl of turbary, !!466--Circumstance of a tenant of witness h~vlDg 
thrt'atened him With litigation for exercisin<p the riaht of turbary, though there IS all 

express stipulation, under "ritteD agreeme~t, that the turbary is reserved. 2467-2471. 
247"--lnstances in two cases of landlords being notified that they mllst ,?ot Jet the 
sho~ting on the tenants' land, though it would be permitted to them to .shoot ID person, 
2473, 2474--Doubt as to a legal decision in favour of witness respecting turbary hav
in<P the effect of settling the question in the district, 2475-2477. 

4°3- ' S s Tendency 



JOR JOH 

RepOlt, 1872-contiuued. 

Johnston, James. (Analysis of his EVidence )-contmued. 
Tendency of the Land Act to prevent the consolidatIOn of f,lrms, 2478-2480-

Absence of any disputed case of leasehold tenant-right in Wilness's distrIct; reference to 
his evidence before the Devon CommisSion on this point, 2481-248+--Beneficlal effect 
of the recogultlOn by the landlord of the sub-ten'lnt of the hold1l1g rather than the 
middleman, 24Si5-2486. 

[Second ExaminatlOn.]-Explanatlon that In tebtlfyinO' to the ab,ence of improvem~l\ts 
between Strabane and Newtown ~tewalt, witness is not "aware of what Illay be gO\l1g on 
along a certam ClrCllltous route between those places, 2541, 2542• 

Johnston, Robert. (Analysis of hIS Evidence.)-Is chairman of the ~ounty of Down, 197 
\ --Trial of more than forty cases before witness under th£' Act of 1870, about three

fourths of willch were u.ndel: the \U1ster tenant-right, J 98-200--Practice of witness, 
when the same tenant clallns 10 respect of tell.lUt-rlght and at disturbance of p"ssession, 
to compel hun to abandon one claim or.the other; different practice of' chairmen In such 
cdses, 201, 202--Delence of' II Itnes~'s decl!.ion in a certain case, that tenant-right 
existed on terminatIOn of the lease; prevIous decision of Justice 1.10nahall to this efiect, 
203-216. ~47, 248. 

NeceSSity of proof of the e"istence of the custom on the estate, or in the dislri(.t, in 
order til Justify the deciSIOn Ihat there was a daim to least:hold tenant-right, 20g-211 
--ExplanatIOn of the pract.lce of 'witness ID inquiring 'IOta the usage on the ,estate, or 
in the distrIct, before "affirmmg a claim in regard to tenant-right aUadllng to 1\ particular 
holdmg, '211 et seq.--Advantage If there had been a general rule in witness's county 
limitmg tenant-right to 101. an acre, and confulIDg it 10 purchase by a tenant on the 
estate, 21g--ConslderatIon of the question of claim to tenant .. rlght In the case of a 
portwD of domain land let to a tenant without any charge m th~ first instance for tenant
right, 225. 244-246. ~5'l-255· 

Inquiry by witness as to the curlent value 'of tenant-li6ht on the estate or in the 
neighbourhoud before giving any particular amount, 226-233. 277---Great difficulty m 
admlDIstering the Act on Ilccount of the fdbulous amounts frequently given for tenant
right, as en Lord Downshire's e~tate; objection of witness to award dS much ItS 30 I. or 
40 l. an aCie In disputed cases, but rather to recommend an appeal, 228. 236-~43. 256-
262. 272-- Fllrthel explanatIOn in connection With wltne~s's deCISion ID the case of 
BI-'auclerk, where he awarded 20 I. an acre for tbe tenant-right; IDlsreplesentatlOn to 
which witness has hl!en subjected in this case, so that he submits hiS judgment ID full to 
the C(lmm~ttee, 228-281. 247, 248. 265-268. 

Statement of the mode in which witness estImated the value of the tenant-right In 

Mr. Harrlsun'~ case, 23'2--LllllIt of witness's JUlisdlctlon to seven ye,ll's' rent in giving 
compensation for disturbance, 234, 235.--0ccurrence of disputes ID the county of 
Down chiefly bet\\een the small!'r landlords and the tenants, 237--0bllgation upon 
the landlord to pay for tenant-rIght III the event only of Ilis resummg the land 
Illmself, 238. 

Further statement as to the mischievous operation of the l.uge sums given for tenant
Ilght in Ulster, and as to the bad effect of the Act of 1870 in legalising the custom, 255. 
272--Refusal of witness to ('onsider the tendnt-rlght on any holdine; as as"ets unless 
money bas been offered for It and the landlord assents to the sale, 263, 264-- Foun
dation of the tenant-light claim partl~ upon the tenant's Improvements and partly upon 
the goodWill, 26g, 270--Rlght of the landlord to laise the rent or to object teo an 
mcommg tenant, 271. , 

Expediency of a limit upon the amount given for tenant-right, though this w()uld be 
prejudlt'ial to tenants who have paid large 'amounts, 272-275 -Especial demand for 
small fallDS 1D the north, 276-Control exerCised through the chairmen of counties, 
'UDder the Act of ] 870, upon unreasonable mcrease of rent by landlords under the Uli.!ter 
custom; dIssent from a certain decision of Jnstices O'Brien and Lawson on thiS subject, 
278-302-- Claim of the tenant m Ulster to continue in po&session of his farm so long 
as he is willing to pay a reasouable rent, 28g. 

Statement as.to the Act of 1870 givIDg .no assistance to the landlord in the event of 
the tenant tleating the land improperly, 303-306--Expected difference of opinion, and 
of deciSIOn, on many sections of the Act, no matter what judges are entrusted With its 
administratIOn, 309--Efficlent tribunal of prImary jUrIsdiction by appointmg two Judges 
of aSSIZe to go on clI'cuit for the hearIDg of land cases in the first instance, 310,311-
Rt'adll1ess of wltne:>s to be relIeved from jurisdiction under the Act, 310--Impractica
bihty of so amendll1~ the A('t that it shall clearly define all the vanous custom.. m 
Ulster; necessity of the recognition 01 each custom, 313-315. 

Instances of Civil Bill Judges objecllIlg to promotion from one county to another, 
315-317--Very few conflicting de.L1sions of the chairmen of counlles on Imp()rt,mt 
que.tlOlls under the Act. 318-320-.Doubt as to .its having been laid d.own a~lbo~
tatlvely\ before the passing ofthe Act, that there was not a claim to tenant-rIght on .terml
llatlOn 01\ a lease, 321-325--Reference ,to the recommendation by the Devon Comn:is-

\ sion 
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Joh1l8ton, Robert. (~nalysis of his Evidence)-continued. 
'Jion as tn limiting the leasehold tenant-right to five years; decision of ChIef Justice 
Monahan adverted to hereon, 3~4' 326-328. 

John8tone v. Torrenl~ Want. of proof of ~he existence of tenant-right upon which the chair
man of Dnwil decIded agamet the claim for leasehold tenant-right ID the case of John
stone t1. 'forrens, D{lnnell 2340, 2341. 

Jones, William Bence. (_<\nnlysis of his Evidence. )-Bamster-at-Iaw; has long resided in 
Ireland, and IS wel~ c<!nvers.mt wilh !he provIsions and w,?rking of tbe Land Act, 458-
461 -Strong "bJectlon ld the chairmen of quarter sessulOs liS the tribunal. for trymg 
land claIms unlimited iu amount; expediency of the jurisdiction of the court in these 
cases being limited to the same amount as in CiVIl Bin cases of contract between man and 
man, 462,463. 473-481. b24-528--Want of an efficient court of appedl, 462-
Abcence of any security for uJ,lIfolmity of de('ision, independently of the reVision of 
erroneous deciSIOns, 462. 482-487. 527, 528--Injurious effect of the change of chair
men in the West RldlOg of Cork, 462. 

Propcsition t llat claims beyond a certain limit (such as 100 I.) should be removable at 
the option of either party to a superior court of primary jurisdiction, 463-467. 474-481. 
524-526--Suggested appeal to the proposed court in tile small cases still to be tried by 
the chairmen of countit's, 464, 465 -Recommended appointment of two judges in con
nection witt. the Landed Estates Court as the tribunal ot primary jurisdiction ID Important 
cast's; ~peclal qualificatiolls deSirable in these judges, 466"'467- . 

Modificdtion desirable in the Canrt for Land Cases Reserved as the court of ultimate 
appeal, 46~. 411--Expediency of a right ot appeal upon questions of fact, or mixed 
questions of law and fdct, 46R-4 7o--Ad vantage of prohlfliting the chairmen of counties 
from practising, and ofpaymg them better, 471, 472-Instance of very unsatisfactory 
deciSion by the primary tribunal In the mattel' of' unexbausted manures, 482. 484-487 
-Various important pomts upon which it is In the discretIon of the chall'lnen to award 
unduly large sum" as compensation, 482,483. 490. 492, 493. 

Advantage if ~hairmen wel'e to give costs as a check upon exorbitant claims by 
tenants, 488-491--Expedlency of the chairmen checkmg the rIdiculous nnd exorbi
tant claims frequently made. 490, 491--Almost unhmlted power of the judge under 
the equities clause of the Act, 492 - Great importance of a strong court or primary 
jUlisdlction so ,811 to brmg about uDlformity, 493. , 

Effect of the Act in causing landlords and aoents to be much stricter in the way of 
laking legal prt'Lautions, so as to protect themselves agamst fUlure litigatIOn and against 
novel and exorbitant claims, 493-505. 510-5J2--Opillion that the Act has nut been 
long enough in uperation to affect the relations between landlord and tenant, but that It 
is beglOnillg to 00 so, and will ultimately cause much dlsbatisfaction, 494-4,66. 503-506 
--Behef that the Lllnd Act has h.ld no appreCIable effect upon eml~ratlon, 
50 7-510• 

Statement relative to the utter inefficiency of a former chairman of the West Riding 
of Cork; prejudicial effect of the frequent change of officE', there being more work and 
less pay than m the Ea~t Rldlllg', 513-517--Want of an irnpmved appeal in sucla 
matters as unexhausteCl m.mure, 518, 519--Great advantage if tenants were to regibter 
all Improvements of which they deSIre to preserve evidence; difficulty as to compulsory 
legistration, 520-523. 

Obstacles to the tl'lal of all the smaller cases, as well as of the more important ones 
before the proposed superior court of primary jurisdiction, 529-532 • 

Judges of Assize.. Delay through the intermediate appeal from the ch .. irman of the county 
to the judge of aSSize, Lefroy 4!:-Exceedingly unsabsfdctory system of appeal to the 
judges of aSSIze, J. l:Iamlltcm 336--The appea!s at 'th~ assIzes are neces~anly h~rrJed 
over very rapIdly, iIJ.--PlolJablhty of some mstanees of great delay II,l the Judge
ment of thejud£e of assize In appeal/cases, Townshend 991-993. 

Grounds for the conclusion that the judge of assize are an eminently L:nsatisfactory 
tribunal for hearing appeals fr?m the priolary tribunal, Mr. Justice 1I1oms 1400-14('3-
1448- Slatement as tv the Judge nc.L kuowmg what appeals there may be 10 land cases, 
III r how long they may take to try, ih. 1400:-14~2-lnJul'lous eriect of 10:Jg delay in 
respect of appeals from the chaIrmen ot' countle!l, lb. 1445-1448. 

DeCided approval of the present system of appeals to the judge of assize, as being chap 
and expeditious ~s well as effiCIent, Hancock 654, 655--0pport~nities of the judges of 
assize tor ascertammg beforehand holY many land appeals there Will be b~rore them, ~lr. 
Justice Fitzgerald 15°0-15°2-- Facilrtv and economy of appeal to the Judges of aSSize, 
it bemg rat~er a re-hearing of the case, ab. 1503. 

Facilities. by means of appeal, for obtamillg a settlement of dis,puted questIons of law 
under' the Act, Mr. Justice BaN'!l1573-1577. 1605-1612--Statement to the effect 
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Judges of Assize-continued. 
that witness never received a formal address from a. grand jury in praise of his adminis
tratIOn of the law, Right Hon. H. J. Mona/tan 1767-1 769--Am ple time allowed by 
witness, when el.'ga"ed on assIze bu.sIness, for hearing appeals in land cases, ib. 17io-
General feellllg m freland that the Judges of assIze are a satisfactory trIbunal, ib. 1773. 

Dlsappr()\·al of the exerc\!,e of pllmary JurisdIction by the Judge of assize; de!ay as 
compared WIth the present system, De Moleyns 2231-2233--Approval of the tnuunal 
of the judge of assize as regards primary appellate jurisulctlon, lb. '1.25'1.. 

Reasons for retaining the appeal to thE" judge of a!>size upon questions of fdet, Coffey 
2290,2291. 2293--Advantage of questions of law beina heard by two Juda'cs of assize 
rather than by one judge, lb. 2295, 2296. ., .. 

See also Appeal5. Primary Tribunal. 

K. 

Keown v. Lord de Ros. ExplanatIOn that the claim in the case of 'Keo"n v. LOld de Ros 
was dimInished on the ground that the town park of Strangford had always been strictly 
excepted from the opl'ratlon of the custom of the estate, Donnell 2333, '1.334. 

Kildare. Absence of any claims in Kiidarl! county in respect of U1loter Tenant.rioht, IIr 
any similar custom, Lefroy 20-22. 50,51-- Satisfactory settlement generally of""dlfi'er
ences between landlord, and tenant In Kildolre; disputes at law being very rare, ill. 
26. 75. 

Kzlkenny. WItness has hold o~ly two land cases In Ktlkenny under the Act of 1870, the 
relations between landlord and tenant m that county bemg eminently satisfactory, De 
MoieYlls '2207, 2208---The Act has wUlked exceedingly well in~ the county, there being 
no litigation under it, ib. 2209--Non-exlstence of tenanl-right m Kilkenny, ib. '2225-

2227· 

L. 

Land Agents. Numerous agents and olhels who have expressed oplfiions unfavourahle to 
the Act, Townshend 890,891. 

Land SessioTis. There should be a sepnfllte land seSSIOn!! for case!; under the Act of 18iO. 
]}lorris .539. 

Land, Value of. See Value of Land. 

Landed Estates Court. RecommendEd appolfitment of t\\O Judge~ 111 conneltwn witlr the 
Landed Estates Court as the tllbunal of primary jUrisdIctIOn m Important cases; special 
(luaiIiicatlons desirable m these Judges, JOlles 465-467--Suggestion that the Landed 
Estalp.s Court mignt be made the tllbunal ot ltIquiry into claIms under the Act; wltnER~ 
however has 110t fully consideled this subject, Adwr 1018. 1021. 1116-1 t 18. I J3i-1149 
--Advantage it 111 all sales m the Landed E~tates Court the judles \\ere to define the 
lelatJve rIghts of the pUichasels and tenants before sale, ib. 1020, 1023--:Explanatwn 
that if the plocedure wpre befol·e the Landed Estates COllrt in Dlobhn, the evidence 
should be m wl'lting lIlstead of viva voce; questIOns of fact \\ ould not often arise, Ih. 
1137- 1,149. 

SuggestlOn·that anuther Judge be added to the Landed Estates Court, and that two 
judges of the COUI t should go LIlCUlt tor t~e trial of c1allns abov~ 4001. or 5~0 I. m the 
first instance, and fur appeals from the chaumen under such lImit, M,. Justice MorrIll 
1403, 1404. 1476. 1478, 1479--Peculial: fitness ot the Landed Estates Court for deal
ing WIth cases under the Ad, ib. 1403. 1476--Facllity with which two judges of tire 
Landed Estates Court (if thele were three altogetht'r), could deal wilh clll the land cases 
above a certam hUllt, and With the appeals below thdt lImit, ib. 1474-147G--Salary of 
-an addltlOllal Jud~e of the Landed Estates Cllurt ad\elte/I to with referellLe to the ques
tion of an increase of the Chalrlllen'S salaries, ib. 1484-1486. 

Grounds for objectIng to the proposal that the Lauded Estates COI:rt. stlengthened by 
an addltiunal judge, should have the smaUel cases un appEal and the Jar~er cases in the 
nrst instance, Nr. Justlce Fitzgerald 1532, 1533--ExceptlOn taken to the jud~es ot the 
Landed Estates Court, as a tflbun~l for &dml11istering the Aet of 1870; disapproval of 
any special tnbunal for the purpose, Mr. Justice Barry 1579, I 580--Conslder"ble ex
pense II1volved in the proposal for employing judges of the Landed Estates Court to go 
(Ill Circuit III land cases, lJollnell 168 1. 

Doubt as to any better administration of the Act of 18iO by the judgec; of the Landed 
Estates Cliurl, strengthened tor the purpose, than by the cholIrmen 01 quarter sessions, 

Right 
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Landed Eltates C011rt-continued. 
Right lIon. H. J •. It[olla~an. 1695-16g8--Unfilness of the judges of the Landed 
Estates Court as a tnbunal m lIeu 01 the chal!men of counties, RlghtRon. J. A. Lawion 
ISl0; De Moleyn, 2238. 

Landlords. Effect of the Act In causing landlords and agents 10 be much .. tricter m the 
way of taking legal precautronll, so as to protect themselvelil against ruture litlO'ation, and 
agotinst no.vel and exorbitant claims, Jone, 493-495. 510-512--Great'" drawback 
thtoll~h WltneS!!, U landlord, bemg unable to help the tenants III improvements on 
arcount of the Act of 1Rio, Newtfln 81.0, 81~--Statement ai to some landlords having 
ceased to l!Dprove .,helr land. or to assIst theIr lenants ID improving, oWlIIg to the un
defined clauns whIch a tenant may have under the Act of 1870, Adair 1014. 1024 
et ,eq. 

Very prt"juflicial (lperation of the Act, as regard~ landlords In Ulster, bv reason of the 
great IIncel tainty of tenants claims and right. .. , and the liabrlitv incurred by landlords il"l 
resJlltill:! &uch claims; amendment suggested hereon, Murla;,d 1168. \183-1 19M-
Assistance given by landlords in the CouDty of Down toward,; improvements bdore tht> 
Act of 1870; great itr.probability of landlords' improvements in future, ib. 1289. 1293 
--Effect of the Act in causlJI!t landlords to thmk chiefly of prompt payment of theIr 
I eub, the relatIons between landlord and tenant bemg harder lind strictt-r than formerly, 
ib. 1294, 1297. 

Reluctance of lalldlords to aId tenant .. in improving since the Act of 1870, the rela
tions bel ween landlord and tenllut bl'in~ less fmndly, Major Hamilton 1349-1351 -
Very large expl.'n.diture by wlt~e.s in improvemeiot on his own ploperty before the Act 
of 1870, "here.ls In future ht> "IHlook merely to tilt> rental; and wlIlle.lYe Improvements 
to the tenants, V;,eount Lifford 1392-1395. 1398. 

Prejudicidl efft'ct of the Act upon good landlords by reason of the legislation of 
tenant-right, whilst the penalty upon bad landlords IfI not so grE'at; difficuhv as to 
Increase of rent advelted to hereon, Mr. Justice Morris 1425-142j--Improved feelmg 
on the part bOlh of landlord and tenant towards the Act, the alarm and dIstrust which It 
at first excited having gradually subsidf"d, 1"1r. Justice F4tzgerald 1496. 1561. 

Inconc;iderate treatment of tenants chieRy by purchasing in the Landed Estatt>s Court, 
the aristocracy and large landownels having been alway .. on gooll terms with their 
tenants, lJ.ogers 21 22-2 1 24--Valuable operation of tbe Act in promoting good.wilt and 
peaceful relatiom between landlord and tenant; illustration of thIs ill the Cooldfinney 
cases in LondunfJerry, Donnell 2350-2354. 

SP.CUI itv of tenants under the Act, there bemg no such security of landlords, and the 
result bei~~ to stop landlolds' improvements, save where the land is in their own occupa

'tlon, .I. Johnston 2455-2461--ConsiderabIe improvements formelly by WItness, 
whereas he \\ouId now be very cautIOus before making any outlay on his tenallts'lands, 
lb. 2457. • 

BelIef that on the whole the interests of the landlords WIll be more benefitf'd than 
those of the tenants by the Act of 1870, Donnell 2372• 

See also the Headings generally throughout tIle Inder. 

Lane, Hllgh. (Analysis of hIS Evidence.)-Is Master of the Quten's Bendl ID Ireland; 
was fOlmerly illlarg-e practice In the counlY or Londonderry as a solicitor and land agent. 
and is als~ a landlord in the counly, 1631-1633. 16~0-Vel'y satIsfactory workmg of 
the Act, as adminrslered by the chaIrman of Londonderry; careful ascertaipment of tire 
value of tenant-riO'ht in the county, 1634-1642. 1652-1657--Informd.tioll reiative Lo 
the las.! of Austi~ v. Scott, in which it W&S decided on appeal that ~Ilolnt rl2:ht existed 
011 expiration of the lease; very sufficient e\·idence given to thIS effect before the judge 
of assize, 1635. 1642-1651. 1659. 

Doubt as to llD\" difierE'IlCe of prir:!:iple between tht> chairman of Done~a: and the 
chairman of Londo~derry in awardmg sums lor tenant-ri!);ht, 1637-164 ,--Expectation 
that by means IIf the present primary trlltun.,1 all dIfficultIes III workm!t the Act "Ill in 
time be removed, 1652-1654--0plDion that in Ulster generally Ihe decisionii of the 
l'hairman have O'enerallv (Tlven satisfactIOn, 1655-1659--DecislOn in the case of the 
Waterford estates, in n:rry, thllt the tenants had no easement in respect of turbary, 
1656• 

Lawson, TIle Right Honourahle James Anthony (Judg~ of Ike Court of Common f lefJJl; 
Ireland. (Annlysis of his. EvidE'nce. }-Stron;; testimony to the effiCIency oC the chalrmen 
of quarter sessions as the tribunal for the trial of cases under the I:-~nd Act of I ~70; 1715, 
1776--Total of only !our appeals to witness frum !~~ deCISIon,; o! chairmen. the 
cri:,;inal decrees havmg all been confilmed, 1775--Faclhtles"~ftbe c1!~lrme~ for knoft'
ing the chllracter of tile wItnesses and the customs of the locahtles, an Itm~ratmg tnb~nal 
not havinO' the same advantages, 17i6--Necessity at first of some diversity of deCISIOns 
in the \Vo::king of a new Act; these will soon disappear, ib. 

403. 8 s 3 Advantage 
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Lawson, The Ri9ht Honourable James Anthony (Jud9c of the Court of the Common Plea, 
Ireland. (Analvsis of his EVldence)-continued. ' 

Advantage as "reg.al·ds appeals if the chairmen of qu.mer sessions had power to give an 
appeal upon any questIOn of law direct to the Court for Land Cases Reserved, 1777-
]781.1817-1819- Approval of a tIght of appedl In the suitor, not only to the Judcre 
of AssIze, but to the Court for Land Cast!s Reo;erved, provided that III the latter event he 
paId the amount (Iecreed Ilgalnr.t Illm wto court, and lodged a suffidt'nt sum as security 
for costs, 17&0-1789--GI ant of an appeal b) witness in any case where he conSidered 
tIle pomt Involved to be at a!l doubt1ul or ar!!uablt·, I 783-1j86-- ObjectIOn tJ any 
evidence bemg takf'n before the ultimate Court, 1786. 

E" planation relative to the affirmd.tlon by witness of a deCision of the chairman of 
pun .. gal that thE' usage of tenant-right, uplln the expirallon of a lease, did not eXist in 
the dIstrict, 1790--InfolluatlOn m ,connection with a case in whICh LOld Leitrlm was 
the appellant. and in which wltne~!! uplleld the deCision of the chan'man, Ihat the land 
was subject to the Ulster tenant-light cU$tom, 1791-179i. 1800-1816. 

Strong disapproval of the Court for Land Cases Reserved, wIth Its numeruus judges, 
as the lJltllllate court of appeal, 17Q7-1 799 -- SuggestlOll th.,t the appeal should hI! to 
the ChHncery Appeal COllrt, fOltIiied by a common law Judge sitllng with the Lord 
CnanceIlol' and the Lord Juo;tlce of Appeul, appomted in rotatIon, 1799--Unfitnes8 of 
the Judges of the Landed Estates Court as a tnbunal in heu of Ihe chairmen of cOllntles, 
1820. 

Advantage of ,the chaIrmen meeting together and settling their rules, 1821--Con
cluslOn I hat thel e oaIlI1ot be for any length of time any c\tversltlt!s of oplDlon or prnctice 
anlong the chairmt!n, ib. --Dt cided dIsapproval of combinmg three chairmen in each 
COUlt for the trial of land cas .. s, ib.--Lltlgation under the Act, chiefly in Ulster, where 
tenallt-light prevaIl!;, 1826-1831--.!mplovemellt If some countIes were conSOlidated 
under one chan man, aud If the chaumen generally wele paul higher balams, and were 
prohibited from practising, 1832-1835. 

LEASEHOLD TENANT-RIGHT: 

Defence of wltness's decision in a ceJtain leasehold case that tenant-I ight eXIsted on 
terminatIOn of tile lease; prevIOus deCision of J UStlCC Monahan to this effect, R. 
Johnston 203-216. 228-231. 247, 248. 265-268--~ecessJty of ploof of the eXistence 
of the. custom on the estate, or III the district, in Older to justify the deCJMoR that there 
was a claim to leasehold tenant-rIght, ib. ~09-211 - Doubt as 10 its having been laid 
down authoritatIvely, befole the passmg (lfthe Act, that there was not a claim to tenant 
light on terminatIOn of a lease, ib. 311-325--Reference to the recumruendatlOu by the 
De\-on Commission a!;:- to luniting the leasehold tenant-right to five years; oeCISlon of 
ChIef. JustICe Monahan advelted to hereon, ib. 324. 3ltfi-328. 

Important dlffelences of opinion between the chairmen, as upon the questIOn of lease
hold tenant-fight, J. Hamilton 430. 451, 452--1mpress~on that those chairmen are 
right who hold that tt'nant-l1Ight IS claimable on expHYJ of the lease, Hancod 664, 665 
-- Grounds for the conclusion that tenant-right does not eXist at. the cluse of a lease; 
vIews of Mr. Butt to the same effect, Newlon 802-805--General concurrence of 
evidence to the effect that the U1~ter custom obtains at the end of the leasE', Donnell 
]679. 

E~planatlOn relative to the atIirmatlOll by witmss of a deciSion of the chairman of 
Done!!al that, the usage of, tt-nant-rrght" upon the ~xplratiol1 of ~ I.ease, dId not eXist m 
the c1illtt'lct, Right HOIl. J. A. Law~on 1790--Dlfft'rtmCe ot opinIOn upon the qut'8tlOn 
of leasehold tenant-rIght, all appeal bemg pendmg on thiS subJecl, Di,me" 1 &43-1845. 
1882-1883--lmportant difference between chairmen upon the question whether 
tenant-right SUhr.ISI& after a leasE', Henry 20J2--RIghlful claim of the tenant in Ulster 
t~ cO\1lpellsation for tenant-right. after a levse of sIxty years at a low rent, ib. 2015, 
2016. 

ConcluSIOn tl:lat before the Act ten.mt-nght has been recognl$ed m connectIOn with 
leabes, R0gers 2092-2095--Argulllent in support of the view that tellant-rlght exists 
011 expnatlOn (Jfthe least', ib. 2196. 

Very uneasy feelIng m the north upon the question whether leasehold tenant-right has 
been legalIsed by the Act; conclUSIOn as to the eXistence ot such nghts, McClay 
2:.p8, 2319--Very lalge sum lepresented by the, value of leasehold tenant-right, 
~231& ' 

Immense intelest exciled ID the nOith upon the question of leasehold tenant right; 
enolmous value leprE'sented by such light, DOli nell 2334--Conclusion that it IS beyond 
1111 doubt that tt!nant-light ha& always ,existed as a fact upon e~piry of a lease, ih. 2342-
2345· 

Absence of any dlsl,uted case of leasehold tenant-right in witness's district; reference 
to his. eVidence before the Devon CommiSSIOners on this. POlDt, J. Johnston 2481-2484 

--ApprehenSIon 
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LEASEHOLD TENANT-RIGHT-continued. 

I-.,- Apprehension of tenants an the 1I01t11 lest leasehold tenant-riabt should be interfered 
with, Wilson .!Z536. I:> 

Difficulties experienee~ 'on the qUt'stion 'whether, at the expIration of a lease. the 
Ulster eustom 18 to prevall,over the covenant Hnd sUTrender in the lease. Rp. IV. 

See also Austin v. Scott. ltlcNown v. Beauclerk. W.allace v. McClella/ld. 

Lease.. Unduly large claims for compenllation which may -be made by tenants holdlllg 
under leases granted before fhe passing of the Act. Morris 588--{n~tance of the 
difficulty of resumi~g POssPsslon of land on the expiry of a ledbe, Newton 785-
Refusal ortmants, SInce the ~~, to take leases m the north, ib. 785. ~05. 

Instances of old leases at low rents, on cOlldltlon of bUlldinas beina erected and 
dramage, &c. calTied ou~; objel'tlon to a set~ff for dllapidatlon3 i~ the:re ';:ases. Roger, 
21Ml ... Z184--InformatlOn In connect ron with the old leases in Ulster fur lives_; their 
political character, Donnell 2335-2340. . 

See also 'lmpr01Je7ntnt.. Leasehold Tenant-Right . 

. Lefroy, Thomas, Q.c. (Analysis of hi~ Evidf'nce.}-Is chairman of magistrates for the 
connty of Kildare, and ~ judge of the .Clvil Bill Court, J-3--:Rules of procedure under 
'the ILiwd Act for the gUidance at the Judges of the Court; there has been no meetino of 
'the judges 'for the plrTpose of laying down rule!', 4-8 --Important precedent furni!'hed 
tID s8verfll points by the decision in the case 01 Holt v.1.ord Harburton; affirmati on of 
'witness's deCision by,the judges ,of assize and by the Court for Land Cases Reserved, 
unllDlmously, 8-15. 94-104. 

:Right of appeal in land cases from the chairman of quarter sessIOns to OJ~e of the gomg 
~udges of assne, 'the latter h~ving'1he -power of calling in the second judge, 1~13-
Imphclt adht'rence of the chairmen 'to the precedent m Ihe case of Holt v. Lord Hal bur
ton, in the event of SImilar qut'stions coming before them, 14--DeclslOn of witness, 
willch has been affirmed by the Land Court, that the cost or value of Improvem~nts was 
not to be gonecinto at once, and that there should be registration only of the improve
,ments, 15-18. 95-99--Very,heavy expense to the parties III the appeal in the caoe of 
Holt v. Lord JIalburton, 15· '93 • 

. Purthe1' decision of witness, in 'the case of Hblt'v. Lord Hdrburton, that certain im
'provements made under 11 previous lea!!e by a "p'edec'!sslIr 111 title" could not be taken 
1010 account; unanimous affirmation by the Land Court of thiS deciSion. 18, 19· 94,9.5. 
99-1Q3· 

Ahsence "Of any claims 10 Kildare county in respect of Ulster tpnant-right or nny 
similal'.c.ustom, ~0-22. 50, 51-E,!:ceedingly extravagdnl claims hy t~nants' in r.espt'ct 
of cOlllpensalJOIl for disturbance of possession. u-28--Gleat difficulty in administermg 
the Act o\\ing to the vagueness of the language m the third section relative to compen-
-sallon on c~ssatlon of tenancy, ~4l 25· , 

Satisfactory settlement generally of difFerences between landlord and tenolnt in Kildare, 
disputes at law beinl?: very rare, <l6-75--BeIief as to the tenant ~ometimes preferrmg 
a claim .under a custOI\l all well as a ,clalllJ for compensatIOn for disturbance; dIfferent 
deCISions of the judges,as to allowing a double claim, 29-33· 

Great satisfaction to be given to the chairmen of quarter se~SI(,ns by relieving them 
from jurisdiction under the Act (If 1870; 34. 67. 80. ~3--Delay in securing umfor
mity through thele being so -many tribunals to decide;" Improvement on this sC(lre If 
there were two or 'three judges tor deciding in the filst Instance, 34· 37· 76 . 84-
Opmion that the tenant's claim should always be heard with the eJeclmellt, by the 
same tribunal; hearing of nearly all the f'jectment cases by the chairmen, 34-36. 77-79· 
195-Jmprovement If .three chairmen of adjacent counties were to Sit together fur the 
tnal .of land cases, thus reduclllg the number of primary Irlbunals lrom ttllTty-three to 
eleven, 37,38. 

Advantage- if 011 questions ofIaw the appeal were duect from the .pruna~y tribunal to 
the Conrt for Land Cases Reserved. 3~-48--Great dissatIsfactIOn caused by the 
discretIOn in the judae of a~size to refuse a further appeal, 46--Conclusion _that dS 
J'e~ards matters of fa;t no difficulty ,vould arise as regards direct appe:lI, nearh all the 
dlffirulues under the Act being In respect of questions of Idw, 48-54. 89-. -. Diversity 
of .decision through pach challman construmg the law accordmg to hiS Judgment, 

54,55· 
Doubt as to -the efficiency. as judges, of the chairmen of quartllr seSSIOllS, being at all 

impailed by the circumstance of their practising, 56-67-.Further reference to .the 
exaggel ated claims by tenants for cOl:npensatloli lID J ,ror dlsturbance of posse~lOn, 
68-73--Fairness generally of the clalm or set-off put m by th~ landlord f~r dete~o~
tion 74 75 - Satisfaction of the tenantry with the present tnbunal of pnala~y Juris-. 
diction' 80-83--DifFerf'nce of opinion inlhe legal profession .upo~ the.questlOn Dr Q 

new co'urt for I,md cases in lien of that of the chairman of qualter seSlilOns, ~4' 
s s 4 Comment 
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Lefroy, Thomas, Q.c. (Analysis of his EVldence)-contillued. 
Comment upon the vague language in the fourth section of the Act of 1870 lelatlve to 

the tenant obtalllJng compen!>atlon for h.s improvements, 85--Great expense of direct 
appeal to the ultimate court on matters of fact; such appf'al might still lie to the gOing 
judge of aSSize, 87-93--ApprehenslOn as to much htlgation Hrlslng out of claims for 
improvements unless the Act be amended so as to give a safeguard again!';t flaudulent 
claims; JllustratlOns hereoll, 103, 104--Rare instances of the chalrmall of quarter 
seSSIOns bemg unable to hear di'pute!!l, and of a deputy being appomted for the purpose, 
109-II ? 

Question In the case of Austin v. Scott as to the Ulster tenant·right bein:: applted to a 
Jease; the appeal ('0 this pOlDt was not heard, owin~ to the death of Mr. Scott, 113. 

\ 117-120--lmportance of the quest 1011 as to how far the usage of snrrouudinO' e"tates 
IS to be applied to an estate that has ID It"elf a dlffelent usa~e; there is no de~18lon of 
,the final court lin thIs POlDt, 1 t4-116--!-Further statement ao; to the expense of appeal 
from the first tnbunal dIrect to the Land Court 011 matters of fact, 121-124--Expla
nation that registration has not taken place ID the ca~e of Bult v. Lord Harburton."but 
that this cannot affect the decibion in any way, 125-130. 

Evidence in strong support of the view that the tenant should be t"ompelled to give 
notice to the landlord of mtpnded improvements, .. o that their cost might at once be 
ascertamed and legisterE'd, 131 et seq.--\'ery objectionable operation of the present 
system wherehy claims are sometimes preferred fifteen or twenty years after the imprcwe ... -
ments have been made, 131. 135-137--Valuable precedent afforded by the Act 
~3 &. 24 Vlct. t. 153, as regards the giving notice ofimprovt'ments, 131. 

Explanation that though Impro\"ements should at once be t registered the claim for 
compensatIOn should not arise until there "as dlstUI bance of posspssion, 132-135.4.
Suggestion as regards past ImplOvements, that the landlord ~houhl be empowered to 
reqUIre the tenant to furnish a schedule of them at Ollce, and of their cost or value; con
SIderatIOn ot objectIOns to this proposal, 133-140. 

Opinion that the tenant should have an absolute right to make improvements, pro 
vided they were suitable to Ihe holding, and such as Will add to its lettlDg value, 138. 
144, 145--Great diminution of litigated claims if there were a proper registry of 
improvements, 139. 149, 150--Cl,)nclusion that ID all cases whele compensation for 
improvements is claimed, the questIOn of exhaustion of such Improvements by time should 
be taken into accolmt, 147, 148. 

Statement as to the effect of the seventh section of the Act of 1870 in depriving the 
Ulster landlord of' the protPctlOn illtended to be given him by the second section, al1d in 
subjecqng hID) to all unlimited amount of compensation in a nelY !;hape, 151, 15~-
Apprehension as to the seventh section IIItroducing into the rest of Ireland all the evils 
of ulster tenant-light, ib.--Greal difficulty created by the Act in the ca.e of yearly 
tenants dying intestate and leavillg !'everal SOliS; amendment reqUired on this point, 
153-160. 189-191--IJllportance of a proposal for givmg to county courts the power 
of grantmg admmistration in small tenanCies, 153-158. 

ExceptIOn taken to the provision in the, eighth section of the Act, wheleby the out
going lenant IS entitled to all hiS away-going crops; expediency of IJls being liable to 
rent and laxes m respect of such crops, 161-168--0pmion that the fourteenth and 
certam other sectIOns of the Act arC' not limitE'd in their operation, and apply to Ulster 
landlords Bnd tenants, 16g-171--Safeguard suggested in reference to the effect of the 
Act in legalisin~ tenant-right and other 10~dl customs, and m imposing unduly heavy 
compensation upon the landlord under cert.un circumstances, 171-174. 

Amendment suggested in the fourteenth I>ectlon as regards eviction not bemg a dis
turbance of tenancy when there is II "persistent exercise" by the tpn.mt of any right 
from which he is'debarred, 174, 175--Expedlency of an Implied agreement in every 
yearly tenancy that the landlClrd should have the exclusive right to the game and turbary, 
tb.--Further-statement as to uniformity not being so quickly secured by thirty-three 
different tribunals as by two or three judges who shOUld go 011 chcuit, 176. 194-196 
--Expediency ot direct appeal to the Land COUlt further adverted to, 176. 195. 

Vaguenets of the term" implied agrt'elllent,~' as in the fourteenth section of the Act; 
dIfferent constructions to which open, so that ,it would be better to substitute the words 
"express agreement," or "express consent," 18o-188--Further explanation of the 
amendment required in the seventh section, as regards cases of intestacies, 183, 184. 
18g-191--Objection to which the removal or promotion of chairmen from one county 
to another is open, 191--193. 

Legal Prtifession. Difference of oplDlon in the legal professsion upon the question of a 
new court for land cases in heu of that of the chairman of quarter sessions, LefrOJl 84-

Leitrim, Lord. See Freele v. Lord Leitrim. 

Lifford, 
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Lijford, Ike Right Honourahle Viscount. (Analysis of his Evidence.}-Has been an Irish 
landlord sInce 1838, without having ~ad any litigation with his tenants previously to the 
Land Act of 18io; 1386, 1387-SlOce the Act, h811 been constrained to take legal 
proceedings in nn~erous. c~ses! . with refe~ence especially to the question of turbary, 
1388, 1389.--Attrlb.utell th~:i htlgatlon ~hleBy to the uncertamty of the law as adminis
tered by thllty-three Judges ID the first mstance j refers more e .. peci.dly to the decisions 
ill Donegal, 1390, 1391• 

Very large e~penditure by ,:"i~ness in improvemenb on his property before the Act of 
1870' whereas 10 futule he will look merely to the rental, and will leave improvements 
to the tenants, 1392~J395. 1398--Circumstance of witness havmg served many 
n?tice.s to quit befole the ,Act of 1870; he has evicted only one tenant, and has never 
dliitramed for rent, 1396, 1297. 

Lifford, Viscount. Admirable condition into which Lord Lifford has broua-ht his estate in 
Donegal, drains, fences, roads, &c. having been made at an immense~outlay' that is 
before the deterrent influence of the Land Act, J. Johnston 24°5-2413. ' , 
. Dad feeling between Lord Lifford .and his tenants, witness denying -however tbat tbis 
IS IIttflbutable to the Land Act, Wzlson 2501, l!b02. 2511-2514. 253S--Belief as to 
Lord Lilford's right to the game and turbary, i~. 2501, 2502. 

LitigatioTl. Fewer cases Iikf'ly to arise on legal points when there have been more authori
ta~lve.decisll~ns under the Ac~, J. Hamilton 379,380 --Few contes~ed cases likely to 
aflse If the rights of both parties were once really defined by a fixed tnbunal, Adair 1019. 
1148,1149' 1157-1161--Great imporlance of cases being decided by the court of 
ultimate appeal, so that the Act may be made dear, and extravagant expectations on the 
part of tenants' put an end to, Alurland 1213. 

Exten&ive Iatlgation f~rced on witness by the Act of 1870; previously thereto he never' 
distr"ined for relit and never eVicted but one tenant, though he served many notices t.l 
quit, Viscou7!t Lifford 1388,1389. 1396, l397--Imporlance of a fi~ed triuunal, with 
a view to a speedy settlement of the law, ftfr. Justice Morris 14'24' 1440, 1441. 

Expectation that the prmciples of the law Will soon be settled under the present tri
bunal, with the right of appeal therefrom, Right HOIl. H. J. Monahan 1686-
AntiCipation that after a time, when precedents in law are established, all the cases 
coming before the primary l1iuunal will depend altogether upon matter .. of fact, ib. 
1698• 

Litigation under the Act chiefly in Ulster, where tenant right prevails, Right Hon. 
J . .A.. Lawson. 1826-t831--Advantage of a Cllse being taken to the ultimate court of 
appeal as Ii precedent for decisions regarding the Ulster custom, Rogers ~19'Z, 2193-
Very few appeals on questions of law when there shall have been deci~lons by the ulti. 
mate court, Coffey 2203· 2305· 2307· 

Return showing the IImount of claims in each county, the appeals, and the result, 
.A.pP·292 • 

See also AEpeals. 
Te7lant RigM. 

Chairman of Counties. 
Turhary. UnijoTTmt!/. 

Claims. Costs. Game. 

London CQmpam"es (Ulster). Occurrence of cases of oppre~sion through the agents of the 
London companies not being competent to manage lhe propertle~. Rogers 2160. 

Testimony to the liberal action of the London companies in the management oftheir 
estates in Ulster, Coffey 2270' ' 

Lo7ldonder,"!! County. A~[e deci~ions of the ch~irman of Lond()~derry, Newton 799-
Ver, .. atisfactory wOIking of tne Act as admlDlst~red by the chairman of L.:>ndonderry; 
careful ascertainment of the value of tenant-right III the county, Lane 1634-1642. 1652-
1657--General satisfaction given by the decisions of Mr. Coffey, Rogen 23 16• 

M. 

JJlacCartney, Captain. Increase of rents over Captain MacCartney's estate in North 
Antrim, with the cheerful assent of the tenants, Donnell 2351. 

McElroy, Samuel C. <Analysis of bis Evidence.}-Is Secretary to ~be Tenants' Right 
Defence Association, 2317--GeneraI.opinion aUlong the farmers JD!-he northern part 
of Antum that the Act of 1870 i~ working satisfactorily, 2318--An.xl~tr amongst the 
farmers in tbe north upon the question whether estate usages ~re legalised by the ~ct, 
ih.-Considerable anxiety also upon the question of tenant-right on tow~ par~8 belDg 
legalised' good arounds for this apprehens:oo, 2318, 2319--Very uneasy feeling also 

4
0
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Report, 187'1.-Contilllled. 

McElroy, Samuel C. (AnalYSIS of hIs EVldence)-continued. 

\ 

upon the question whether leasehold tenant-dght hdS been legalised b11he Al.t; con
clusions as to the exi"tence of such right, 2318.2319. 

Apprehension of farmers in th~ matter of unreasonable increase of rent unrler the Act, 
2310--Instance of attempted mcrease of rent, nnreasonably, which the chairman of 
Ant~ml le(used to lecognise, ib.--Wilhngness of the farmers J,!enerally In the north to 
submIt to a faIr increase of rent on re-valuatlOn. 23 t9-'23'2;3-- Very satl&factory re
lations between landlold and tenant m Antrim, 2319--Exceptlonal Instances of rents 
bemg kept low for politIcal purooses, 2323-2327 -' Inc.reasmg value both of tenllut
right and of the fee SImple of Idnd In Ileland, 2328 -Fair claIm of landlords to shue 
in the increased value of land j views of Mr. Rogers adverted to hereon, 23:29. 2330. 

M' Nown v. Beauclerk. Explanation in c.·nneclion with witness's decision In the case of 
Beauclerk, where he awarded 20 I. an aClc for the tenant-right; misrepresentation to 
whICh he has been subJectE~.d In thiS case, so that he submit, hiB Judgment in full to the 
Committee, R. Joltnston 203-216. 228-231. 2~7, 24!S. 265-268. 

Statement lelatlve to Mr. Beauclerk's case, in which tenant-l'I~ht was held to apply at 
the terminatIOn of a lease; appeal pending in this case, flfurland 1247-1 249-Re
ference to the case of M'No .... n v. Beauclerl., ill which the chairman of Down awarJed 
1,4ool. fOI leasehold tenant-right; total of more than 9001. as lht: valuatIon fur 1111-
pl'ovements in this case, Ihe lease being a very oM one, Donnell s33~· 2337. 

MarlUres. Instance of very unsatisfactory decisloll by the primal y trtbundl in the matter 
of unexhausted manures • .Jones 482. 484-487 --Want of an Improved appeal in such 
matters as unexhausted manure, lb. 518, 519--DifficuIIY under the Act In respect of 
unexhausted manures, Morl'is 555, 556. ' 

Meredith, Mr. Great mistake m the mode of selling Mr. Meredith's property near Down
patlick before the Act, so that it sold vel'y cheaply,lIIurland 1'Z41-1244. 

Middlemen. ImplesslOn that in the case of an evicted tenant, holding from a middleman, 
there IS a prOVISion against the latter rereiving the compensatIon, ii/orrIS 620. 621-
Beneficial effect of the recognition by the landlold of the sub-tenant of the holdmg rather 
than of the middleman, J. Johnston 2485. 2486--Middlemen did great mischief in 
exactmg the very utmost from 'the occupiers or sub-tenants, ib. 2485. 

1JI onahan. The Rigllt Honourable Henry James (LlJrd Chief Justice of (hs Court of Com
mon Pleas. Ireland). (AnalYSIS of his EVldence.)-Very httle experIence of wltne~s as 
to the wOlking of the Act of 1870; 1682, 1683--0pmion that the chairmen of qnarter 
sessions are perfectly competent 10 admIQJster the Act m a fair and effiCient manner, 
1684-1686- Exp'ectation that the prinCIples of the law w,1l soon be settled under the 
present tribunal, WIth the right of appeal therefrom, 1686--Strong objection to a rtght 
of appeal in the suitors from the Judge of assize to the Court of Land Cases Reserved; 
importance of full discletlOn In the judge of assIze as to the reservation of questions for 
the ultimate court, 1687-1691. 

Particulars relative to the appeal to witness in the Cdse of Austin v. Scott, in which 
two points were involved, one of which he decided absolutely, whIlst he re,erved the 
other for the Court for Land Cases Reserved, 1691-1694. 17'22-1 727--Very general 
applIcation of the question reserved by wItness in the foregOing case, so that he deeme(l 
it adVIsable to have it settled once for all by the court of ultimate appeal, 1691, 1692. 
1727--ExplllnatlOn as to the fact 11Ilvmg been conclUSively established' before witness 
in this appeal that there was not a partICle of difference as to the usage to give com
pensation for tenant-right, between cases of tenancies Jr.:>m year to year and cases of 
leases for lives or years; he lefused therefore to reserve this pOint for the higher court, 
and believes that his deCIsion has never been questioned, 1692-1694. 17°7-1711. 1725. 
:726• 

Doubt as to any better administration of the Act of 1870 by the judges of the Landed 
Estates Court, strengthenl'd for the purpose, than by the chairmen of quarter isessions, 
1695-1698--Expectation that after a time all the C·dses coming before the primary 
tribunal will depend altogether upon matters of fact, 1698--Entire competency of the 

. chairmen ofquuter sesSIOUS to conduct inquiries into matters of fact, 16g8, 1699.1747, 
1748--Probablhty 01 uniformity being sooner produced by a tribunal of two per
manent judges for the trial of all the land cases than by the present scattered tribunal, 
1699--Readmess of the chairmen of quarler sessions to conform to the decisions of 
the judge of appeal, so that uniformity will be soon secured, J 699. 17°4-17°7. 

Decided objection to a court comprising the chairmen of three coterminous counties, 
who should decide :ill. the cases in such counties; frequent disagreement apprehended, 
1700, 1701--Statement that witness would give costs against the tenant in the event 
of his clajm being unreasonable and of his refusmg to accept a reasonable offer by the 

landlord, 
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Report, 1872-continued. 

Monahan, The Right Hono,!rable Henry ~a~~s (Lord Chief Justice of the Court of Com-
mon Pleas, Ireland). ~ AnalysIs of his EVidence }-cuntinued'. 

landlord, 1702, 1703--Readiness of the judges generdlly to abide by the decisions of 
the ultimate court of appeal, and to reserve all those cases for the court in which they 
have any doubt as to the propriety "f their own ,decillions; uniformity thus secured, 
17°8-1717, 1729-1735. 

~onclusion as to the appeal from the primary lribunal being only on matters of la.w, 
and not at all on matters of fact, 1717-17~11-- Examination in further defence of dis
cretionary power in the judge, in appeal cases, upon the question of reservmg any point 
for the. uJtI~ate court, 1729-173g-:--Satisfaclory working of the eXisting primary tri
bunal, Judgmg ~rom the comparatIvely few afpeals from the deCisions of the chairmen 
of qualter ses~l<?ns, 174o-1746--Right 0 appeal from the primary tribundl whilst 
the costs are tnfimg, 174\!. 

Great re/uctance.-i wilness to reverse the decision of a chairman of quarter sessions 
upon a matter of fa~ special faclhties of' the chairmen for deciding such quel!tions satis
factoril)', 1747.-175o----ImpractJcability of any satisfactory appeal to the Court for 
Land Cases Reserved upon mallers of fact; necessity of such appe"d.ls being heard in the 
cDunty where the case IS first deCided, 1751,1752. 1756-1761. 

Further f'xplanation relative to the case of Austin t1. Scott, and the question which 
arose as to the U8Sg~ of tenant-right being applicable to the estate, 1762-1766--8tale
ment to the effect that witness never received a formal address from a grand jury ill 
praise of his admmistration of the law, 1767-176g--Ample time allowed by Witness, 
whell engaged on assi~e business, for hearmg appeals ill land cases, I no. 

Doubt as to the tribunal of cbairmen of quarter sessions bemg improved by having 
fewer chairmen, paid better, and not allowed to practise, 1771, 1772--Llmlted costs 
hitherto in the case of appeals to the judge of al!lBIZe, so that sUitors are not deterred 
thereby, 1773. 1774--General feeling in Ireland that the judges of assize are a satis
factory tribullal, 1773. 

Morris, Mr Justice. (Analysis of his Evidence.)-Opinion that it is premature to judge 
whether the primary tribunal for dealing with cases under the Act of 1870 is satisfactory 
or otherwise, 140o-DissatisfactIOn given ID some counties of Ulster by the decision 
of the chairmen of the counties, as taking too liberal a view of the rights of the tenants, 
ib.--Groundtl fur the conclusion that thtl judges of assize are an eminently unsatis
factory tribunal for hearing appeals from the primary tl'lbundl, 1400-1403. 1448--Dis
approval also of' the Court f,)r Land Cases Reserved as bemg far too numerous a tribunal, 
there being sixteen judges, 1403. 1408. 

Propositl.m that the chairmen of counties should still deal With lalld claims ill the 
first mstance, up to a cert.,in limit of amount, such as 400 I. or 500 I., 1403-Proposed 
appeal fro III the chairmen to a tnbunal to be <substituted for that of the judges of assize, 
ib.--Suggestlon that another judge be added to the Landed Estates Court, and that 
two judges of the Court should go. cirCUit for the trial of claims above 400 L or 500 I. ill 
the firtot instance, and for appealS from the challmen under such hout, 1403. 1404. 1476. 
1478, 147g-Pl!cull8r fitness of the Landed Estates Court for dealing. With cases 
under the Act, 1403. 1476--Prop0J;al that the final appeal be to the Chancery Appeal 
Court, strengthened for th~ purpose by the addition of a comwoll law judge, 1403. 
141 0 • 

C,)Qtempl~ted right of apptal from the judges of the Landed Estates Court, sdve ill 
those cases of limlled amount appealed to them from the chairmen, 1404-1406 -
Opinion that cases should be reserved for the ultimate appeal court by two jud!res, 1407,' 
14°9- 1442-1444--Clrcumstance of only two appeals having gone before the Land 
Court as many 8S thirteen judges having been present, 1408, 140g--Reference to the 
case C:f Holt t1. LOid Harburt()n in which a claim to register improvements amounting to 
8,165 1., under an old lease. was disallowed, }409-Importance o~ the cas~ of Austin 
t1. Scott, in which Chief Justice Monahan decided that tenant right applied on ter
mination of a lease'; dissent from this conclusion, 140 9-1416• 

Difference of opinion upon ~he question whether ~he existence of a custom 00 ~ny 
holding is to be established by reference to, the pa!tlcular ~state or to the surrou~lDg 
district, 1417-Reference to Lord Leltrlm sease, 10 which It was held .th~t tenant nght 
existed on the estate, though for some years he had refusl"d to recogDl~ It, 1417-1419 
-'-Expediency of any case upon whJch two jud~e8 of assi~e differ bemg reserved for 
the ultimate conrt of appeal, 1420--Reason tor su~gestlDg that the comUlon law 
judge on the Appellate Court lIhould be chosen by rotation, f421, 1422• _ 

Very difficult and perplexing questions left unsettled by.the Act in regard to the mster 
custom' responSibility thrown upon the judges in the matter, 1423-1426. 1458.--Im-
portanc~ of a fixed tribunal with a view to a speedy settlement of the law, 1424. 1440, 

403. T'T 11 . 1441 
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Report, 187'1.-Colltmued. 

Morris, Mr. Justice. (A!JaJysis of his Evidence)-continued. 
J441--Plejudicial effect of the Act upon good landlou.!s by reason of the legalization 
of tenant I ight, whilst the penalty upon bar! landlords is not so great; difficulty as to 
increase of lent advclted to hereon, 14'1.5-14~7. 

Comment upon the effect of the Act in reference to the lantllord's right of ~portmg, 
turbary, &c., In the north; expediency of a section reserving such rights, 14'1.8-1<141-
Opinion that the fourteenth section does lIot apply to Ulster; similar opinion as legalds 
the ninth and tenth sections, 1434-1439--InJurious effect of long delay in respect of 
appeals from the chairmen of counties, ]445-]448--Duty of the lhalrml'n to abide 
by the decisions of the superior court; doubt as to there "einO' any instances to the cun
~rcry, ]449-145'1.--Very good reports of the cases in the ~upenol' courts, and of the 
JUQgments, ]453-1457. 

Palticulars of a (ase appealed to witness in Tipperary in "hich a tenant hold 111 0' at 
1 0 1. a-year, claimed ],030 I. on expiration of his lease; the amount decrt'ed, and Hffir~ed 
by "irnef's, having been i5S. 9 d, 1458-]473--Inference as to the extravagant Ideas 
of tenants about their I"Ights, l.J58--Payment by the landlord of his own costs, e\'en 
though the tenant has made an extravagant claim; httle if any protection by charging 
the costs against the tenants in such cases, ]460-1464' 1469-1473. 1480-'-Bclitf as to 
th,e extlavagance of the tenant right claIms In Ulster, 1465-1468. 1477. 

Facility with whIch two judges of the Landed Estatrs Court (if there were three 
altogether) could deal with all the land eases above a certain limit, and with the appeals 
below that limit, ]474-1476--Impres!\ioll thllt purchaser!f are not so readily found for 
land In (,Ister, ('wing to thf' uncertainty about the claims willch may be made under the 
Ac~ of 1870; ]47i-- Check to glOs-lyextravagant claims if those above a certain 
limIt went to a superior COUlt, 147~-1481 --Probability 01 claims becomin;! more and 
more extravagant, Ilntil I'ventually it Will be claimed to hold the laud at a fixed rent, 
]481 - 1483. 

Salary of an additlvnal judge of the Landed Estates Court adverted to with reference 
to the question of an llIcrease of' the chairmen's saldries, 1484-]486-Opmion that In 

any case tile salanes of the chairmen should be incre,l.ed concurrently with their b~lI1g 
prohIbited from practlsmg at the bar, 1486--Grounds for strongly objectll1g to the 
chanmen bemg allowed to practise, 1486. 1493, 1494--Very objectionable systl'm of 
gradatlOll and pron,otion of chairmen; suggested substitution of the principle of 
semonty, 1486-1492. 

[Second Examination.J Explanation of the grounds upon which witness would give a 
right of appeal to the ultimate court, prOVided there were satlsfd.ctory security tor costs, 
1620-1626. 

Morris, William O'Connor. (Analysis of his Evidence.)-Has bEen recently appointed 
chairman of Louth; had previously tried two or three land cases as deputy for other 
chairmen, 533, 534--Circumstances under whIch In one of these cases witness granted 
a lease by a limited owner under the statute; there was no appeal, 534, 535--Very 
little experience hitherlo of the workll1g of the Land Act, 536, 55'1.--0pinions that the 
decisIOns of the chalTmen have been E'xcellent, 537--Dlfficlllty in working the Act in 
respect of the f,lct'; and evidence which come before the court rather than in re~pect of 
the law itself, 538. 541. 

Advantage in the V\<orking of the Act of having a comp~tent judge to deal with the 
cases m a limited area, 538-- Disadvantage on the other hand in having so many as 
thirty-three tflbunals, as leading necessarily to a conflict of deCisions and to uncertainty, 
538, 539--Statement ill support of wltness's proposal that thrpe chairmen of coter
minous counties should go on circuit for the trial of land lases, 539--1njurious effect 
of the changE: of local tribunal by the promotion or chan~e of chail men; expectation 
however that m some ten or fifteen years suffiCient preledents will have been created, 
540• 

Obscurities and difficulties 1)f the Act on cert~in points; snggestions for their correc
tion, 541 544, et seq.--Pecuhar and difficult charactel' of the ca~e of Holt 17. Lord 
H~lburton; Important principle establishEd on the appeal in this case, 542,543-
Differences of opiDion among the chairmen as to the right ot tenants to claim under the 
UIstE!r custom, and to claim also under other sections in respect of disturbance and of 
improvements, 545, 546--Opinion that a tenant may claim at one sessions under the 
Ulster custom, and, If defeated, may bring a new claim at a subsequent sessions for com
pensation for improvements, &c., 546. 

Excee<lmgly large claims which may be made for compensation for improvements by 
tenants ejected for non-payment of rent, 547, ,548. 55'1.--Rlght of certain classes of 
tenants to claim for disturbance. as well as for inlprovements, if evicted for non-payment 
of rent, 549-551. 587--Impression that on the whole the Act of 1870 has hitherto had 
a beneficial tendency, 55'1.--ApprehenslOn lest in bad times the Act may operate 
harshly upon the landlords as regards compensation, ib.--Very unsatisfactory pro~c-

tlon 
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Report, 1872-continued. 

Morris, William O'Connor. (Analysis of his EvWence)-colllinuea. 
tion to landlords by means of the law of distress, which is very difFuent from the law in 
England, 552-554' 

Difficulty ~nder the Act in respect of ullexhausted meaeures, 555. 556--Main policy 
and object of the Act. to asslnlllate Irish usages to Engh~h u-ages, 556. 606, 607. 
-Dlffl'rence of oplOlon upon the question of the tenanl's claim to compensation in 
respect of town lauds and demesne .Ia.nds; expedienc.v of demesnes being cleal'lyex
cluded from the Act, 557-559-. -OpmlCJn that the queblion of costs may well be left 
to the judge .. , 56o-IntentlOn of the Act to apply somethinO' like the tenant-rIght of 
Ulster to the whole of Ireiand, 531. 604~ I:> • 

Great discretion necessary in chaIrmen in dealing wilh the evidence in support of 
claims, 561. 58g--Sta'tling character of the case 01 Lord Leitrim where the claim 
jnvolveJ f~rty-o.ne year~' purchase of the rent, 562--OpiOlon that where the amoolnt of 
compensatlOll aWltldec/ IS not more than 1,00 I. the appeal should be to the judge of as~ize, 
and whert: above that sum to the Court tor Land C,lses Ueserved, 563-56i-- Expe
diency of every suitor having 1\ right of appeal flom the judge of' assi2.e; suggestIOn 
hereon for meetll1g the exppnse of appeal upun matters of fact, ib. 

Further s!a~eme~t in warm approval of the tribu.nal of chaIrman. of .quarter sessious 
for the admllllstratlOn of the Act, 568-577--Behef that the NISI PriUS Judges goin'" 
circuit would 1I0t administer the" Act so well, 561S--FuI·ther recommendation of a court 
of thlee chairmen; it!! advantages over a standing court of two jud~es gOlD'" on cirCUIt 
throughout Irel,llId, 56g-577--Anticipation that in bad seasons there will be a ureat 
increase of land case!!. so that two judges could not do all the work, 576-580. ., 

Approval of the provIsion in the Act forbidding evktlOn for rent due more than three 
years; great abuse under the syf!tem of continnolls arrears, 581-583--Great difficulty 
uuder the Act upon the question of nan-payment of rent bemg due to tht: exactIOn of 
exorbItant rent; suggc:stlOn for arriving at a rough standard ofrent, 584-586--Approval 
of the provision for the protection of small tenants a!!ainst excrbltant rent~, 587. 5MR-
Unduly large claIms fOI' compensation which may be made by tenants holding under 
leases grunted before the passing of the Act, 58!s--Usefulness of a valuator or assessor 
as an assistant to the judge, 589, 590. 

Consideration of the object and operation of the 7th section of the Act, the tendency 
of which is to extend tenant-rIght to the south of Ireland; fairness of the claIm against 
the landillfli und~r this section, 591-605--Grounds for the opmion that, in determining 
whethel' there is a legal usage afiectlng any holdang, I'u<.h usage is to be pro\ed by show
ing a uniform prac tice onl' a considerable district, and. not. merely on a single estate, 
606-614. 

Continued posses!>ion by the landlord of every right of property in his land under 
tenant-I'ight, and subject to such right being legaliscd by the Act, 60g-611--Dtfferent 
categories in which ill-managed and well-man.1ged estates would be placed, and would he 
dealt with us I'pgard& hmltation of tht> amount. payable for tenant-right, 610-614. 

Opinion that the gth, loth, and 14th clause~ do not. apply to the Hlster custom, and 
that such ('ustom is dult with mainly or entirely under the 16th and 18th sectIOns, 615 
--DIfficulty under the Act in cases of devolution of yearly tenancy by the death of a 
tenant leavmg n nlJD.lerUIiS family, 616-619--Impresslon that in the case of an evicted 
tenant holdin<r from a middle-man there is a prOViSion IIgainst the latter receiving the 
compensatlOn~ 620, 621--Reference to certam statistics of the case:s that have arisen 
under the Act, 6u-624--Approval of an alteration of the rule as to the serving of 
notIces, so that the trial may take place before the tenant has quitted the farm, 
625-628, 

Mortgagees. Statement showing that a tenant !flay by very simple. process. transfer his 
tenancy to a. mortO'aO'ee without consultmg hiS landlord, and WIthout hiS approval; 
evasion thel'eby of thel:> provisions of the Act, Adair 1161-. 

Several instances of tenants raisin'" money on the mortgage of the tenant-right; exami
nation hereon as to the value of thisl:> secul'ity to the mortgagee, and liS to the positIon of 
~he landlcrd in the event of ~ foreclosure, Gardner 1932- 1g65. 

Munster. Judicial experience of witness in only two cases under the Land A~t on the 
Munster circuit; particulars of the claims involved in these cases, Mr. Jusllce Barry 
1l)7o-1572 • 

Murland, James. (Analysis of his E,idence.}-I~ a solici!or at DowDpa.trick; lIas ~ad 
considerable experience in cases at. quarter seSSIOns, and IS conversant WIth fhe worklDg 
of the Land Act of 1870; lI62-1167--0ccurrence of claims in the cou~ty of Do,wn 
under the Act of 1870, chiefly in re spect of tile Ulster custom, ] 16~Vanous customs 
and usages in Ulster, ~Im.ost every eslate having its OWI~ usage, whilst some estates have 
had different usages "WIt/lin the last twenty years or so, lb. 

Very prejudIcial operation of the Act as regards' land~or~~ in .U1ster Ly reason of t~e 
great ullcertainty of tenants' claims and rights, and the haLdlty lDcurred by landlo~d~ In 

"03. T T a reslstlDg 
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Report, 187'1.7co1Itinued. 

Murland, James. (Analysis of his Evidence ).-continupd. 
resisting such claims, 1168. 1197, 1198--Way in which the landlord may have to pay 
nearly the fee simple value of a holding; for dIsturbance, 1168-- Suggestion that the 
tenant be required In the first mstance to state the usage unuel which he c1,lIms, and 
that, the usage bein~ ascertained, it be decreed aud enforced as regards the holdmg in 
question, u6!l. 1184-1187. 

PartIculars of a case in Downshire in which it was decreed that the tenant was to 
receIve 1081. as compensation on qUlttmg nine acres of land 011 which tenant-right was 
not proved to exist; grounds for objecting to this decision, 1168-1183. 1'1.54-1 '1.59-
HardshIp upon the landlord In the foregomg case, whereas previously to the Act of 1870 
posses~ion of the land might have been obtamed for nothing by means of a notice to 
~uil, 1172-1183, ' 

Further evidence in support of the proposition that there should be an ascertainment 
of the tenant-right on the holding before actual evictIon, In order thai the landlord may 
know what he will have to pay for disturbance; process by which this may be effected, 
u83-1196--Hardship upon the landlord through the tenant being able to lIe by until 
a month after he is eVIcted before filmg his claim; amendment suggested hereon, 1192-
1199--Large sum in whIch the landlord is lIable to be mulcted III the event of re
valuation of the estate, and of the chairman deciding that too much rent IS' asked; 
suggestIon for obvlatmg this hardship, 1198-noo. . 

Opinion that the primary JUI'isdiction In land case .. should be taken entirely from the 
chairmen of countips, and that such cases should be tried before judges of the same high 
standing as the judges of the superior courts, 1 '1.0 1-1206--Small JurIsdiction originally 
of the chairmen as compared with their unlimited j utlsdlction under the Land Act, 1 '1.01 
--SuggestIOn that the judge should take a note of the evidence and (.of any questions 
of law, and should make a report of the same for the Court of Land Cases Reserved, in 
the event of appeal, 1201--Advantages of dIrect appeal to the Land Ceurt under the 
plan proposed by WItness, ib.--ObjectlOn to any lImit of value m cases of appeal, 
1204--Disapproval of a tribunal compflsmg three chairmen of contiguous countIes, 
1'1.05· 

Complamt as to the mode of administratIon of the Act by the chairman of Down wuh 
regard to dual claims undel the fir st section; opInIOn that the tendnt should elect to claim 
under the custom, or under the third clause, before gomg mto court, and should stand or 
fall byeltllf'r, 1'1.07-1212. 12;8-1 <l84--Bellef that In Antrim and Armagh 1he chair
men reqUire the tenant to elect In the first Instance whether he will claIm under the custom 
or for disturbance, 1210-1212. 

Expedlell~y of landlord and tenant having a right of appeal to the Court for Land Cases 
Reserved, Ilrespectlvely of the dl~cretlon of the judge ot assize, 1213--Great importance 
of cases being decided by the court of ultImate appeal, so that the Act may be made 
cIear, and extrava~ant expectations on the part of tenants put an t'nd to, 1 '1. 13--Recent 
instance of exaggerated claim against a l(lndllJrd, whIch was however disallowed, but 
without costs, 1214-1216. 

Complaint lelative to a derIsion by Ihe ohairman of Down that !Isturhance was in
volved m notice by a landlol d that hIS pel mIssion had not been given to intended sale of 
tenant-right, 1217-1228--Conslderation of the prOVIsions of the Act on the subject of 
town parks; conclusion that Ulster tenant-right attaches to a town park prOVided the 
.usage be proved, 1222-1238 -Objection to the practice of givmg the maximum for 
disturbance, except in cases of capricious eViction, 1229, 1230--Statement as to its not 
being considered a distUl bance when there IS an ejectment for non-payment of rent, unless 
the lent has not been got for three years, 1235-1238. 126~-1275. 

Opinion that land in occupation, in Ulster, is less valuable since the passing of the 
Act, 1'1.39, 1'1.40. 1'1.50-1253--Great mistake in the mode of selling Mr. Meredith'. 
property near Downpatrick before the Act, so that it sold very cheaply, 1'1.41-124t
Exception taken to the prmciple adopted by. the chairman of Down in arriving at the 
value of any holding, when decldmg the amount to be decreed for tenant-fight, 1245-
1'1.47. 1254-1'1.59--Statement relattve to Mr. Beauclerk's case, in which tenant-right 
was held to apply at the termination· of a lease; appeal pending in this case, 1247-
1249. 

Decision oy the chailman of Down as to the validity of tenant-right from the practice 
of the estate, and not from the practice of the holrhng; dissent from this view, 1 '1.47. 
1 254-1259--Large Incrt:ase in the profits of larming in recent years, U5'1., 1'1.53-
Opinion that a tenant has no right to turbary unless WIth his landlord's permissIOn; it 
would not, however, surprise wItness if under the Act of 1870 the landlord's rights in 
this respect were neutraltsed, 1 '1.60-u65. 

Great importance of:l prompt settlement of the law, whereas the present primary tribunal 
is ill-suited for thIS purpose, 1266, 1267--Statement to the effect that the Act has made 
no difference as regards the interest of bankrupt tenants holdmg from year to year, being 
vested in assignees, 1'1.58-1277-Growing system of yearly tenancies at will in Down-

shire, 
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Murland, Jame.. (Analysis of his Evidence}-continued. 
shire, 1285, I 286--0bjection of tenants in Ulster to have written agreements for yearly 
tenancieR, u87, 1288. 

As~istance given by landlords in Down towards improvemf'nts before the Act of 1870 : 
great improbability ofland!ord~' IwplOvement8 in future, 128g. 1293--Means of record 
of allowanceS' by landlords In aid of Improvements; hitherto vouchers have ra"Cly been 
kept, 128g-129~--Effect of t~e Act in causmg landlords to tbink cbiefly of prompt 
pa:yment of their rents, the relatIOns between landlord and tenants being harder aQ.d 
t!tmter than formerly, 1Z94-1297--Regret expressed by some large tenants ID Down
shire that the Act was ever passed, 1295-129,--Large number of tenants' improve
ments in the county which have been made under oM least's, 1298-1301. 

N. 

NetDton Courtenay. (Analys,s of his Evidence.}-Is a land agent and landlord; is well 
conversant wllh the working of the Land A4!t. In the counties of Tyrone and Donegal, 
781, 782--Effect of the Act to cause a growing alienation between landlord and tenant 
10 Ulster, 783-785--0pinion that as regards the reFt of Ireland the Act is an excellent 
one, with the exception of the clauses affecting future improvements, 784--Feeling of 
the tenants that their OWII rights bemg legalised, they can resist the landlord's rights in 
regard to game, turbary, &c., 784, 785. 812-825. 

Evil effects of the uncertainty in the construction of the Act as shown by the con
flicting deciSions of chairmen of counties; several ('ases cited ID illustration, 785-794 
--Unduly large amounts decreed by tbe chairmen to be given by landlords wben they 
purchase the tenant~rlght, 785-Extreme value allowed for the tenant-fight in Lorll 
Leitrim's case, ib.--Refusal of tenants, since tbe Act, to take leases in tbe north, 785. 
805--Instance of the difficulty of resuming possession of land on the expiry of a lease, 
785--Several cases showing tbe working of the appeal to the judge of assize; approval 
therel'f, provided both parties had a right of further appeal to tbe ultimate court, 786-
791• • 

Importance of speedy settlement of the law, the existing uncertamty causing the 
tenllnls to entertain exaggerated expectations, 793, 794 - Dissent from the view that 
attorneys stimulate the ten,lOts to make unfair claims, 795-'l99--0pinion that attorneys 

. are not underpaid in cases before the courts, 800--0rounds lor the conclusJ(iQ tbat 
tenant-right does not exist at the close of a lease; views of Mr. Butt to the same effect, 
802-805. 

Statement as to the tenants on the Powerscourt estate having proposed to give twenty 
or twenty-two years' purchase for it, whll~t it would probably have fetched thirty years' 
purchase before tbe pas~mg of the Land Act; belief that the latter price could not now 
be obtalDed, 80i-S09. 8~6-845. 8.53-855. b62, 863. 866-872--0rounds for the con
clusion that the price of land in Ulster generally has much fallen since the Act, and 
since the inability of the landlords to raise the rents, 809. 856-861. 

Large purchases of property by witness in Ulster; great drawback through his being 
unable to help the tenants in Improvements, on account of the Act of 1870; 810, 811 

. --Instance of a tenant of witness laying exclusive'claim ~o tbe right of turbary, 812-
821--Further statement as to the landlords' right in respect of turbary, &c., under 
the Ulster custom not having been .dearly legalised by the Act; expediency, of this 
grievance being corrected, 813-825. 846-852. 

Universal admission of the landlords'rlghts all to turbary, game, &c., in former tenan
cies from ,'ear to year; means of landlords for enforcihg these ril!,hts by notice to quit, 
whereas they cannot now resort to tbis remedy, 846-852--0bstacles to increase of 
rents by landlords uuder the Ulster custom since tbe Act of 1870; 861.871,872 -
Excellent relations heretofore betw~en landlords and tenants in Ulster, so that land has 
fetched higher prices than in other parts of Ireland. 864. 865. 

Notice to Quit. Approval of an alteration of the rule as to the serving of notices, so that 
the trial may tak:e place before the tenant has quitted the farm,1Ylorril 625--Great 
benefit both to landlord and tenant if it were absolutely provided by the Act that all 
notices to quit should determine on the last gale day of tha current year, A.dair 1007-
loa-Difficulty as to notICe to quit on account of the lia.bility to compensation for 
disturbance, Gardner 1980-1982. 

O. 

O'Hagan, Lord. Draft Report proposed by Lord O'Hagan, Rep. xi., xii.-Resolution 
of the Committee that the Draft Report proposed by the Earl of BeIm~re and Visconnt 
Lifford be read in lieu of the foregoing, ib. xii.-Adoption of certalD paragraphs of 
Lord O'Hagan's Report, with amendments, ilJ. xiii.-xv. 
¥~ , TT4 
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Reports, J 87'2-continued. 

P. 

Palmerston Estate (Sligo). Great improvements c,nied out before the Act on Lord Pal
merston's estate in Sligo; doubt as to tenant-right eXisting on tbis propert}", J. Jolmston 
24°1-24°4. 2432, 2433--Difficulty of calculating the amount of compensation for 
distulbance, If the improvemf'nts in LOld Palmerston's case were effected under the Act 
of 1870, ib. 244°-2446. 

Political Feeling. Increased confidence or the people in Engli~h statesmenship &'1nce the 
Act of 1870, there being generally an improved political feeling, Donnell 23M-2356. 

hwerscourt Estate. Statement as to the tenants od the POlVerscourt estate having pro
posed to give twenty or twenty-two'years' purchase for It, whilst It would prob.lbly have 
fetched thtrty years' pUlchase before the passing of the Land Act; belief that the latter 
price could not now be obtained, Newton 807-~09. 826-845. 853-8';;5. B62, 86.3. 866-
872--,Obstacle raised by the tenants to purchase by others than themselves, lb. 
866-872• 

Resolution of tenants on the Benburb Estate (Tyrone), relative to the protection of 
their ngh 15 In connection wuh -the proposed sale of the estate, Adair 1023. 

Precedents (Legal Decisions). See Leasehold Tenant-right. Litigation. 

Prices. Great improvement ill the condition of the tenants owinO' to the large flse in the 
prices of produce, Adair 1031-Large increase in the profit~ of farming' In lecent 
yean, Murland 1252, 1253--Increased price of a<Tflcultural produce and of labour 
adverted to In connectIOn with the increased value of the land, Ro.qers 2108-2116. 

Primary Tribunal. EffiCient tribunal of primary jurisdiction by nppointmg two judges 
of assize to go on cirCUIt for the hearing of land cases III the first Instance, R. Johnston 
310,31l--Advantage of a special tnbunal, in lieu of the chairman of counties, for 
dealmg with land cases in the first initance, with an appeall.ltrect to the COUI t for Land 
Cases Reserved, J. Hamilton 337, 338--Proposition for the appointment of three or 
four of the most elllinent pr!lctlsmg barristers (who should no longer practice, and should 
be well paid) for the trIal of cases in the filst IlIstance; they should sit separately, and 
should be compelled to allow appeals from theil' decISions, ib. 342 et seq.--Inadequacy 
of a. trIbunal of three or four Judges sitting together for dealing with all the land cascll, 
ib. 359, 360• 372-382• 

Proposition that claims beyond a certain limit (ouch as 100 I.) should be rcmovable at 
the optIon of eIther palty to a superIor court of' primary jUl'1sdlctlon, Jones 463-467. 
474-481. 524-526--0bstacies to the trial of all the smaller cases, as well as of the 
more important ones, before the proposed superIOr court of primary jlU'lSdlction, ab. 
529-552 • 

Belief that the Nisi Prius judges going on circuit would not administer the Act so 
well as the chairmen of counties, ... Morris 568--A ntlclpation that in bad seasons tht!re 
will be a great increase of land cases, \ so that two jud ges could not do nIl the work, ib • 
.576-580• 

Approval of one euperior judge for the trial of land cases rather than of t~r:e chair
men sitling together, Adair 11 35, J 136--Doubt as to the judge of assize betng able to 
hear land cases in the first instance, in additIOn to his other WOJk; plol,abllity, however, 
of a large dimiuution of cases If there were a fixed and improved tribunal, ib. J 157-
J 161. 
- Opinion that the primary jurisdiction in land cases should be taken entirely from the 

chairmen of ('ounties, and that such cases should be tried before juclges of tbe same 
high standmg as the judges of the superior court, Murland 1201-1206. 

Disapproval of a new tribunal as tendmg to lessen the confidence of the people in the 
administration of justice under the Act, Donnell 1681--Impracticable character of 
many of the plans proposed in lieu of the tribunal of the chaiaman of the county, 
.De Moleyns 2224. 2236. 2239--Disapproval of the primary jurisdiction bemg vested 
in two or four superior judges who should go on circuit throughout the country; two 
judges could never do the work, ib. 2236, 2237. 

Objection to ~rimary jurisdiction ill tbejudge of assize above a celtain amount, Coffey 
2291, 2292--Objectlon to two superior judges going on circuit in order to hear land 
cases in the first instance; mfeliority of such tribunal, ib. 2297-2 300• 

Disapproval by the Committee of any change in the tribunal of first instanct>, 
Rep. iii. ' 

See also Appealf. Chairmen of Counties. 
Court. Special Tribunal. 

Ejectment •• Landed Estate •. 

Private 
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Report, I 872-continued. 

Private Settiempnt of Calle,. Private t;ettlement of ,"ome cases or claims in dispute 
instead of bring in::; them into court; check to private arran"'ements throuO'h there being 
some temporary irritation against the Act, Dinnen 1870, 1871• .. 

Public, TIle. Resolutions recently passed at various publil! meetin!!S in the llorth of 
Ireland in full approval of the wOlkmg the Act, Dinnen 1897-1899." 

Q. 

Quarter Session' (Primary Juri,diction). See Chairmen of CountIes. 

R. 

Recillmalion of Waste Land. Absence of special difficulty in defining what constitutes 
reclamation flf waste land, De MoleyRS 2228, 2ZOZ9. 

Relationl between Landlord and Tenant. Occurrence of disputes in the countv of Down 
chiefly between the smaller landlords and tbe tenants, R. Johnllon 237--EffecL of the 
Act In. causin~ landlords and agents to be much stricter in the way or lakina' lelIal 
pre(:aulJonll, so 8S to protect themselves against future liti"'ation and aO'ainst nov~1 and 
exorbital~t cJaims,.Jone. 493-495. 5Io-5~2--0pinion th:, the Act h:s not been long 
enough In operatIon to alfeet the relatIons between landlord and tenant, but that it is 
bl'~inning to do so and will ultilDately cause much dissatisraction, ib. 494-496. 503-506 
-Ellect of the ACI to cause a growing alienation between landlord and tenant in 
Ulster, Newton 783-785. 

Effl'ct of the Act in causing landlords to think chiefly of prompt payment of tbeir 
rents, tlte relations betw~en landlord and tenants being harder and strlcler than formerly, 
Murland 1294. I 297--Regret expressed by some large tenants in Downshire that the 
Act was ever passed, ib. 1295 .. 1297 • 
. ,Improved feeling on the part both of lanellord and tenant<; towards thll Act, the alarm 
and di~trust willch it at first excited having gradually subSIded, Mr. JU5tice Fitzgerald 
1496. 1561. 

Inconsiderate treatment of tenants chiefly by purchasers in the Landed Estates GUUI t, 
the aristocracy anrl large landowners having bel'D always on good terms with th~lr 
tenants, Rogers 2IU--2124-Valuable operation of the Act III promotln'" eood wIll 
lind peaceful relatiolls between landlord and tenant; ilIu$tratioll of thIS LD~ th e Coola-
linney.case~ in Londonderry, Donnell 235c-2354. ' 

See also Antrim. . Armagh. Donegal. Game. Kildare. Kilken.ny. 
Litigation. Sligo. Turbor!J. 

RENT: 

Ri~ht of the landlord to raise the rent or to object to an \Dcoming tmant under the 
tenant right syslem, R. Johnston 2;1--Control exercised through the chairmen 'of 
counties under the Act ot' 1870, upon unrea .. onable increase of rent by landlords und er 
tlae Ulster custom; dIssent· trom a certain decision of Justices O'Brien and Law$on on 
this subject, ib. 271:1-302--Claim of the tenant in Ulster to conttnue in possession of 
his farm so long as he is willing to pay a reasonable rent, ib. 289. 

Great difficulty under the Act upun the question of non-payment or rent being due to 
the exactIon of exorbitallt rent; suggest.ton for arriving at. a rough IHandard of rent, 
Morris 584-586-Approval fJf the prOVIsion for the J.lrotecuon of small tenants a~atDst 
exorbitant rents, ih. 587, 5B8-0bstacles to increase of rentq by landlords under the 
Ulster custom, since the Act of 18;0, Newlun 861.871• 872• 

Larue sum in which the lclndlord is liable to be mulcted in the event or re-valuatiou of 
the estate, and of the chairmen decldillg that too much rent is asked; suggestion for 
obviating this hardship, Murlalld lIg8-1200-Necessity under the Ulster cus~m of 
proceeding by ejectment i" order to raise the rent; ~i~bllity thl'reby to compensation .for 
disturbance, Major Hamilton 132g-1342--Probablltty of the tenants e1entually c1.um
ing to hold the land at a fixed rent, Mr. Justict! Morris 1481- 1483' 

Willingness of tenants to pay an increase of rent ~qual t~ tbe internt of the ~oney 
e~ended by tbe landlord in purchasing the tenant-nghE, D,,!nt!n 1872-1874-State
ment as to the landlord beina entitled to a fair share of the IDcreased value of the land 
Otl re-valuation, Roger.' ~\1;-21U. 2152-2160. 218j. 2188-System of re-valuation 
of land ill Ulster from time to lime, no obje~tiun having been r.used by the tenants to 
reasonable increase of rent, ib. 2117.2121. 2146. 2159, 216o--Sta~ement as ~o la~d 
in the north being frl'quentlllet above its real value; grounds for thIS conclUSIon, lb. 
!! 123-2126--Denial by WItness that he ever contended that the land under the Ulster 

403. ,U u settlement 
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Repol1, 1872-co1Ztinrud. 

BE NT-colltmued. 
settlement sl)onld be let to the occupant at 11. an acre; conclusion, however, that the 
Increased value of the land is mainly due to tenants' improvemt'nts, Rogers 2144-2160. 

Entire concnrrence of tenants as to the propriety of re-valuations from time to time, 
Coffey 2266--Apprehellslon of farmers m the l~atter of unreasonable Increase of lent 
under the Act, M'Elroy 2319--Jnstanre of attemptf'd increase of rent, ullrl-asonably, 
which the chairman of Antrim refllsed 10 recognt50e. ih. 2319--WllllOgness of thp 
talmers generally in the north to submit to a talr Increase oi rent on re-valuation, ih. 
2319-2!$23--Exceptlonal instances of rents being kept low for political purposes, 
ib. 2323-2327--Fair claIm of landlOlds to share In the Incleased \'alue of land; Views 
of Mr. Rogers ad\erled to hereon, ill. 2329,2330. . 

\ Cheerful assent on the part of tenants in the nOi th to reasonable inci ease of their I ellt~, 
D01Zve1l235 1, 2352--Effect of the Act in preveilling small and speculative lalldlords 
frClm unduly inc,easing their rents beyond tht' customary rates, lb. 2358, 2359-
Statement bV an expenenced valuatOl III Ulster as to the value I espectively of the tt'nant
right mterest and 01 the landlords' intertst, ib. 2372 -- Instance ot an increase of rent 
m Donegal smce the Act, Wilson 2504.2508. 2510. 

Reports oj Cases. Very good reports of the cases m the supelior court,; and of the judO'-
ments, Mr. Justice Morris 1453-1457. '" 

Rogers, Rev •• Tohn. (Analysis of his.Evldence.)-Oplllioll that in the counties of Down, 
Antlinl, and Derry, the Land Act is wOlking ~atisfactortly as re/Zards the relallons 
between landlord and tenant, but that it is altogether premature to come to an absolute 
conclul>ion on the subject, 2084-2087. 2086-209y-Appro'1l1 of the tribunal of cbair
man of quarter sessions for administering the Act; resolutions of Ihe' varions tenant-right 
assol1ations to 'this effect, 208j--Sevelal in!!tance~ of decisions of the cilalrmen beiDa 
properly reversed on apreal to theJlldges of assize, '2088--Death of one of the partit~ 
III the case of Austin v. S~lJtf, \\ hlch case wat. about to be earned to the ultimate appeal 
conrt, 208g-!:09J. 

ConclUSion that befcre the Act tenant-right has beeD recognised in connection \\lth 
leases, 2092-2095--Instance on Lord Edwin IhlI Trevor's eSlate of the enhanced 
value of tenant-r1ght through the operation of the Act, 2100-2103--lnstanceat also'of 
sales of plOperti('s since the Act, much hkher prices havlIlg bleD reahsecl by tbe fee 
Simple than were previously realised, 21 04-21 07--1ncrea~ed prices of agricultural 
produce and of labour adverted 10 in connection With the increased valne of the land, 
2108-211"6. 

S\ stem of re-valuation of land in Ui!>ter from time to time, no ohjt:l tion baving been 
rmsed by the tenants to reasonllble Increase of rent. 2117-2121.2146.2159,2160-
Importad advantage to lenants III havlOg the shlE·ld of the law thrown over what was 
before but a custom, though a generally recognised one, 2122. 2168-2173-Incon
slderate treatment of tenants chiefly by pUlcbasers m the Landed Estates COUlt, the 
alistotracy and large landownel!> havml! been always on good terms with their tenants, 
2122-2124--StatenH nt as to land m the north bemg frtquently let above Its real 
value; grounds for thiS conclusion, 2J:!3-2143. 

Demal by witness that he ever conteudt:d that the land under the Ulster settlement 
should bt' iet to the occupant at 1 I. an acre; conclUSIOn, however, t.hat the mcreased 
value 01 the land i" mamly due to tenants' improvements, 2144-u60-Further state
lIlent as'to the landlol d bemg entItled to a fair share of tht: increased valut' of the l.lOd 
on re-valuatlOn, 2152-2160. 2187, 2188-.-Case in the county of Derry of valuable re
clamatIOn of b,'g Iclnd by a tenant under one of the London compallles, the land havlIlg, 
h~wever, been held by hlln wroll!;fully; impOi t.nt protectIOn to thiS tenant by reason of 
compensation having been legalIsed by the Act, 2160. 2166-2173--Clalm under the 
UI~ter cu~tom irrespectIvely of the tenant's improvemellts, '2161-2165. 

Several amendments still deSirable 10 the law for the better protectIOn of the tenant, 
2173, 21 i 4-- ImprOl ement If the onlJs of proof With regal d 10 th~ Ulstl r custom were 
thrown l:lpon the landlord. '2175--Statemellt relative to the lIlfungement of the real 
usages of the provmce ot Ulster, through the adoptIOn of the local usages of the several 
e<;ta-te offices as le!!:ards limitatIOn of the e,ums paid for tenant right; exceplion taken to 
the workmg 01 Ihe Act en this pc,int, '2 '75-2185--lnstdnees of old leat1es at low rents 
on conditIOn of bUIldings bemg erectt:d, alld dralllage, &c , calfieo (1111; objl'ction to a 
set-off for dllapldatlOns in the,e ca'se~, 2181-2184. . 

Sugaesticn that Ihe protectIOn of the Act be extended to tenemf'nt.~ in town", as in 
Bellast'. 2186. 21~g- Advantage of the "ppeal being always to the jt.d!,e or assize In' 
the first mstance, 21 86--Great satl~faction bemg !.:Iven by the deciSIOns of the ch,lIr
men, with one or l\\ 0 eXl ept,ons, 2190-21 93--Advantage of a ca~e being taken to the 
ultimate court of appeal as a precedent for decl~lon~ regaldmg the Ulsler custom, 2192, 
2193--DeclCled objectIOn 01 the people III the north to tLe appOliitment of two jUdges 
for deall1lg spcc1ally with land cases, in lieu of the chairmen of counties, '2194,2195. 

Argument in support of' the view that tenant-right exists on expiration of the lease, 
21g6_ 
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Report, 187'l.-continued. 

Roge", Re". John. (Analysi .. .of his Evidence)-continued. 
:1196-AdmissioA that the purchase of aU tbe lPnant-right interest ~y the landlord 
would appeal to exclude claJm fi,r compensation upon the retirement of the tenant from 
the- land; illustration in the case of purchases by Lord Dufferin, 2197~'l.05 • 
. [~ecolld ExaDlin~on.]-~plan~tion that. wuness intendf'd no reflection upon. the 

en.uman.of DeiTY, In connection wut, t.be c~ of. tbe tenant where reclamation of bog 
land wal Involved, 2:i16--General satisfactloo grven by the deCIllions of Mr. Coffey, ib. 

Rule... ~ules of procl'dure under the L~nd Act ~or the guidance of the judges of me 
C,vil Bill Court; there has heen no meetlD!!: ~(the Judge~ for the purpose of laying down 
rules, Lefroy 4-8--Advantage of the chairmen meetm ... to!7ether and settling their 
rules, Right Hon. J. A. LawloR 1821. '" 0 

lluntlau. Description of the mode of cultivation of land held in Rundale showin!7 
the imporlance of re·arranging and squaring the (arms in order to admit or improved 
cultivation; removal by the Land Act of aU motive for SWI improvement..J. Jolnsto1& 
238.5-2387. 2414-24'l.3.--See also Hill, Lord George. 

s. 
Shootillg Bights. See Game. 

Sligtl County. Wltne81~ ail- chairman of Sligo, has tried a conSiderable nomber of 
cases under the Land .Act, and submits a I't'torn shOWing the amount of claim in each 
ca!e, the amount decreed~ &.c •• .1. Hamilto1i 33~33--Disposal of thirteen cases in 1871, 
ih. 331--AbF.ence of cases involving mster tenant-right, ib: 334--Exceedingly satis
factory relations' 'iwtween landlordoj) HOd tenants in the county; tht'se have not been 
e'fFecled by the Act, ib. 361.382.393. 

Return of the cases brought before the "haJrman of quarter sessions of the couoty, 
nnder the Land Act of 1870, sho\\ing in each case the amount claimed, dDlOUDt decreed, 
&.c., App. 291. 

Small Farms. EspeCial demand for small farms In the north, R •. Johnston 276-
Less value of ten:l.Dt-J'lght on small than on large e)ltates, through uncertamty as to small 
landl<.lrds raising the rentll, Dinnen 19u3, J 904. 

Specia~ TribunaL Objection to any new or special trib1:ma1 fur land cases exclu.sively, 
.Mr. Justice Fitzgerald 1.532,. ~ 533-Want of an additional suff of three or four J od~es 
for the purpose, ib. 1532, 1533-Dlsapproval ';If any special tribunal (or a~ministprlDg 
the Act, Mr. Justice Barry 1579, l.s8o--Declded objectIon of the people 10 the north 
to the appointmen.t of two judges' for deabng specially \\lth land cases, in heu of the 
chairmen of countle!l, Roger. 2194, 21 95. 

Squaring 'if Farms. Tendency of the Land Act to check the "fiquaring" of farms by 
landlords, J. !lamilton 436, 437. • 

Steward, Mr. (Ards). Testimony to the liberal dealmg of Mr. Stewart, of Ards, wltb his 
tenants; these are, however, placed in a po;;itlon by the Act of J 8io t'J do. wltbout their 
landlord's improvements, Trilson 2493-25°0. 2503. 253 2• 

Style, .Mr. (Donegal). Ciacumstance of the ten~nts on Mr •. Style'f> .property haying claimed 
the right of letting the shooting; dlSSfDt from thiS new~ Wll,oll 2515-25 17. 2526-

2529-
Sub-division of Farms. Means of the landlold, by a notice of ejectment, to preyeqt sub

dIvision on the death of a tel1allt, Cl!Ifey22H-2279· 

T. 
T£NAr.-T-RIGHT·: 

1. Questioll of aetermining Tenant-rig.M Claims with referellCt to IAe- U8i1fJe 
of the pa, ticular Estate or HoldlnJ, or the Usage of th,. 1rUZT0U71dillg 

Districts. 
2. Difficulties of Tenant-right Cases b:fore the Primar.y Tribrtna~ • 
3 .. Very large Sums Claimed alld Paid for Tenant-nght; WQY", IIJh&cl, the 

Value is arrived at by the Tribunal. 
4. Elfeet i!lthe Land Act as regards the Value of TeT/allt-right. 
0: 7 ellde"cy "Ithe Act to extend Tena71t-right thTOUghou~ Ireland. 
6. Questioll of limiting the Amount payable for TenaTlt-n.g~t 
'7. Suggested ascerlai/lme"t of the Trnant-right before EnctiOll. 
8. Question of LeaseAold Tenant-rIJht. 
9~ OeMI' Detail. and Sugge.tions gt!1lerally. 

UU2 
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Repol t, 1872-continued. 

TEN.4NT-RIGHT--contmued. 

1. Question of determining Tenant-light Claims tcith reference to the Usage of the 
particular Estate or Holdillg, or the Usage of tlte surroundillg. DisCMch: 

1m portance of the questIOn, as to how ~ar the usage of surroundmg estate'l i~ 10 Le 
applied to an estate that has In Itself a different usage; there IS no decisIOn of the final 
court on thiS point, Lifroy 114-116--ExplanatlOn of the practice of witness in mquiring 
into the usage on the e~tate, or m the district, before affirming a claim III regnrd to tenant-
right attachmg to a parllcular holdlllg, R. Johnston 211 et seq. • 

Grounds for the opiDlon that in determining whether there i .. a leO'sl usage affectIng 
any holding, mch usage is to be proved by showing a uniform practl~e over a consider
able district, and nut merely on a single estate, MOTTis 606-614-Decisiun by the 
chairman of Down as to the validity of tenant-right from the practit'e of the estate and 
not from the plactJce of the holdmg; dissent trom this View, J[urland 1247.1254-
1259. 

Difference of opinion upon the qUfstion whether the existence of a custom on any 
holding is to be established by reference to the particular estate or to the ~urroundinO' 
district, Mr. Justice Morris 1417--Anxiety among the farmllrs in the north upon th~ 
question whether estate usages are legalised by the Act, M'Elroy 2318-Expected 
uDlformity of tenant-right by reason of reft:rence belllg always had in futule to the cllstom 
of the dlStl ict, and not of the c;state, 'VI hen rents al e being raised, Donnell 2376. 

Difficulty experienced on the q\le~tion w4,ether the Ulster custom is to be determined 
by the practice of the estate or that of a larger area, Rep. iv. 

2. Difficulties of Tenant-right Cases before tlte Primary Tribunal: 
Opinion as to the limited conflict of decisions in Ulster upon tenant-right questions, 

the Ulster custom being almost impOSSible of definition by statute, and the primary 
tribunal not being re~ponslble. for the dlmcultle& under the custom, Mr. Justice lJarry 
1605-1619-.:...Great difficulties of the questions ·of tenant-right which came before the 
chairmen of counti~s, by reason chlldly of the unsatisfactory evidence frequently adduced, 
Donnell 1662. 

3. Very large Sums Claimed and Paidfor 7'enant-right j way in wlticl, the Value 
7S arrIVed at b!l the T, ibunal : 

Inquiry by witness as to th(' current value o(tenant-f1ght on the estate or in the neigh
bourhood before givmg any particular an~ount, R. Johnston 226-2:.18. rl.77--Gleat diffi
culty in admlnlstermg the Act on account of the fabulous amounts frequently given for 
tenant-right, as on LOJd Downshire's estate; objection of witness to award ItS much as 
30 I. or 401. an acre III disputed cases, but I ather to recommend an appeal, ib. 228. 236-
243. 256-262. 272--F1,lrther statemellt as to the mischievous operation of the large 
sums gi\'en for tenant-ri:!,ht in Uistel, and as to the bad effect of the Ad of 1870 In 

Jegahsmg the custom, ib. 255-272. 
Inouhnate value of tenant-light, owing to its being almost the only mode of investment 

of tenants' money, J. HamUton 432-UlIdu!y larj!e amounts dt'creed by the chairmen 
to be given by landlords when they purchase the tenant-right, Neu:ton 7R5. 

Exception takell to the prmcil'le adopted by the chairman of Down in arrh·ing at the 
value of any holdmg when decldmg the ~mount to be dfcreed for tenant-right, Murland 
1245-1247' 1254-1259. 

Pllrticulars of a ca~e in which a Widow holdinlZ under witness demands 100 I. (or half 
the farm, the rellt of such half being 11. 178. a year; necessity of witness acceptin!! a 
tenant ready to pay thiS amount under the cu~tom in Donegal, Major Hamilton 1 '308-
132~. 1327, 1328--lnstance of 1251. hnvJng been given liS terJant-right for six acres 
at mountam land held from witness at 21 s.; liability of witness to the repayment of this 
amount If it shoulrl be decided that when raising the rent he has done so to an unrea
sonable extent, lb. 1327-1342. 

Dissatisfaction given III some countie~ of Ulster by the dedsion of the chairmen of the 
countieQ, as taking too libelal a view of the rights of the tenanls, Mr. Justice Morri, 
1400--Belief as to the extravagance of the. tenant-right claims 10 Ulster, ill. 1465-
1468• 1477· 

Exceedingly ]al ge Fums paid for tenant-I ight in Ulster, this being irre!Opective of the 
Act of 1870, Mr. Jw;tice Fitzgerald 1554--lnstance at the Ia.c;t Ballymena sessions of 
a large sum having been decreed for tenant-right, their ba\ ing been DO rebutting evi
dence, Donnell 1671. 

InformatIOn as to the high \alue of tenant-right per acre in the north of Ireldnd, the 
value of the fee-simple not being affected thereby, nilmen lR47-1864--Ill~tance of 
1001. an acre IJaving been given tor ttnant-right on two acres of laud, thll~ beiog in excess 
ofthe value of the fee, ib. 1847-1859. 

Very lal ge sums given per aCI e for tenant-right in the northern division of the county 
of Down, Gardner 1926-1928--0pllJion that the chairmen have not given unduly 
large sums for tenant-right, ib. 1973-1975. 

St'ltement 
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Report, 1872-CCJlltillued. 

TEN..4NT-RIGHT-colltinuecl. 

3. Ver!J14rge S~ms Claimed and Paidfur Tenant-right; ~c.---Cl)ntinued. 
Statement relat.ive to tbe infringement of the real usages of the province of Ulster. 

thlough the adoption of the l~cal u.ages o~ the several ~state offices as rf'gards limitation 
of the sums paid for tenant-right; exceptl'>n taken to the WOlklO<P of the Act on this 
poiut, Rogers 2 r 75-21 R5--Illustration of the t'normou" sums giv~ for tenant-right on 
s,mall fdrms, Colfey 2285-2287. 

4. Effect of the Land Act as regards the Value of Tenallt-right: 
Doubt as to the value oi tenant-right havin~ increased since the passin<p of the Act of 

1870, Hall,cock ~46--Effpct of the Act to legallse what was before onlla custom and 
an uncertamty, lb. 6,')1-6,s3--Statemt'nt ail to the effect or the Act in enablin<p tenants 
to obtain from their landlords larger sums for surrender bf tenant-ri<pht than they pre-
viously obtained, Royle 70 7-7'J.2. 773-776• CI 

Gl'ounds for the conclusion that the Act of 1870 will tend to reduce rather to increase 
t~e price, ginn for tenant-right, Ga!,dner J929-1931--Increas~d s.upply of ter.ant
right througl? the .custom bemg legahsed; effect thereof on reducmg Its value, ib. __ 
Greater secunty and confidence of tenants since the passmg of the ACI, ib. 1932 • 

Important advantage to tenants in having the shidd of the law thrown over that which 
was before but a custom, though a generally recogDlsed one, Roger, 2122.2168-2173-
Increase of tenant-right value in some dlstl'iels, the probabilIty however heing that on 
the who~e the value WIU be redu~ed through tbe !>upply berng larger, Donnell 2371-
Conclusion as to the Act not ,havJIIg marerlally benefitte.I the tenants with respect to the 
value of tenant·rlght; exceptlonalmstnnces of landlords nOI havin<p respected the custom 
before the Act, Henry 2017-2023. 0, 

.5. Tendency of the Act to extend 1'enant-right thruughout Ireland: 
Apprehension all to the seventh section introducing into the rest of Ireland all the evils 

of Ulster tenant-right. Lefroyl51, 152 -Inlention uf the Act to apply somethmg the 
tenant-right of Ulster to the whole 01 Ireland, Morris 561. 604--CoDl.icleration of the 
object anrJ operatic,n of the sevent.h section of the Act, the tendt'ncy of which i" to extend 
trnant.right to the south of Ireland; fairnes. of the claim against the landlord under 
this section, ib. 591-605. ' 

6. Question of limitiltg the .Amount payahle for Tenant-right: 
Advanta'ge if there had been Il generdl rule in witness's (:ounty limiting tenant-r.ght to 

101. an acre, and confining it to purchase by a tenant OD the estate, R. Johnston Zl9-
Expediency of a limit upon the amount given for tenant-r.ght, though this would be pre
judicial to tenants who have paid large amounts, ill. 272-275. 

Different categories in which Ill-managed and well-mana~ed estates would be placed 
lind wrould be dealt with as rl'gards hmitatlon of the amount payable tor tenant--right, 
.Morris 6tO-614. 

7. 'Sugge~ted Ascertaillment of the Tenant-right befure Evict jon : 
Evidence in support of the ploposition that thele should be an ascertainmf'nt of the 

tl'nant-riaht 011 the holdmg, before actual eviction, in order t11at the landlord may know 
what he ~Ill have to pay for disturbance; process by wlllch thiS may be effected, Murland 
1168. 1183-1196. 

8. Question of Leasehold Tena1l.t-rigltt: 
Defence of witness's decision in a certain leasehold cue that tenant-right exieted 

on termination of the lease; previous decision of Justice Monahan to, this effect, 
R. Joh7i8ton 203-216. 228-231. 247, 248: 26p-268--N~ssity of proof ~~ the existence 
of the custom on the e<;tate, or III the dl~trlct. 10 order to Jusufy the decIsion that there 
was a claim to leasehold tenant-riaht, ib. 20g-211--Doubt as to its having been laid 
down, authoritatively, before the passing of the Act, that there was not a claim to tenant
right on termination of a lease, ih, 321-:l.25-Reference ~o the recommt'ndatlo~ ~y the 
Devon Commis'!ion as to limiting' the feasf'Jaold tenant-right to five years; deciSion of 
Chief Justice Monahan adverted to hereon, ib_ 324. 326-328. 

Importllnt differences of opinion between the chairmen upon tbe. question of leaseh~1d 
tenallt-~Igbt, J. Hamilton 430. 451, 452;. Hen1Jl202--lmpresslon that those chatr
men are right who hold I hat tenant-nght IS claimable on etplry of lease, Hancocl 6~h 
66~-Grounds for the conclusion that tenant-right does 110t t'Xlst at the close of a lease; 
"ie~s of Mr. Butt to the same effect, Newton 8024105--General concurrence of 
evidence to the dfect that the Ulster custom obtalDs at the end of the lease, Donnell 
1679' . 

Explanation relative to the affirmation by witnesJ, of. a decision or ~lae chai~m~o 
of Donegal that the usaO'e of tenant-daht upon the eXpiration of a lease did not eXist III 
the disllict, Right Hon. ~ • .A. Lawson ~ 79o--Difference of opinion upon tbe questioll 
~~ U03· ~ 
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TEN A NT-Rl q 11 '{-con I mued. 
8. Question of Leasehold Tenant-right-"-Contll~ued. 

of lea~chold tenant-right. An appeal bemg pendmg- 011 tillS subject, Dinnen 1843-1 H45. 
1882, 1883--Rlghtful claim 01 the tenant m Uh,tel' to cOlllpensation for tenant-nght 
alter a Ipase of 60 years at a low rent, Henry 2015, '2016. 

Conclusion thai before the Act tenant· right had Leen recoglll"ed in connection Wllh 
leases, Rogers 20g2-2095--Argument in SUppOlt of the view that tenant-right ('xists 
0:: expiration of Ihe lease, ih, 2196--Very unea~y ft'ellllg 10 the north upon the questIOn 
whether leasehold tenant-light has bee II legahsed- by the Act; conclllSI"1l as til the 
existence of such rights; M'Elroy 2318, 2319--Very Idrge sum lepresented by the 
value of IUIseh01<.l tenant-light, iv. 231 M. 

\Jmmense interest e",cit! iI in th~ north IIpon the. questIon of leasehold tenant-ri!!.ht j 
enOlmous vallie represented by such right, Donnell 2334--ConcluslOn that It IS beyond 
all doubt that tenant-l'Ight has al\\ays·exlsted as a fdct IIpon expiry of a lease, ib. 23t2-
2345· -

Absence of any disputed case of leasehold tenant-right in IllIlneS.,'s di~trict; referf'.nce 
to his eVidence before the Devon Uummlssioners on thiS point, J. Jon,ru.ton 2481-2484 
-Apprehension of tcn.mts in the north lest leaseholU tenant-light should be IOtufered . 
with, WilsOTl 2536. . 

Reference by the CQmmittee to the difficulties expeJienced tn the question whether at 
the explratlOll of a lease the UI~tel' custom IS to prevail aver the covenant and surrender 
ID the lease. Rep. iv. 

9. Other Details and Suggestions generally: 
Obligation upon the landlOld to pay f:)I' tenant-right in the event only of his repuming 

the land hJmsp1t~ R. Johnstoll 238--Refusal of witness to consider the tenant-rl"'ht 
on any holdmg as assets, unle~s monf'Y bds been otleled fol' it, and the landlord asse~ts 
to the sale, lb. 263, 264---FoundatlOn'of the tenant-light claim partly upon, the tenalll's 
ImpU)Vements, and pal'tly upon the good-will, ill. 2b9, 2io--Clalm of the Ulster 
tenant to tenallt-rlght, irrespectively of dlsllllbance by the ldndlo,d, J. Hamilton 398. 

Contlllued possession by the landlord of every right of property in hIS land, under 
tenant-lIght, and subject to such rIght being legalised by, the Act, Morri, 609. 611-
Reference to the eVidence before the Devqn Commission, and the suggel'>tion of the Com
Iflission that tellant-Iight should be limited to five years, Hancock 637,63!:1. 641-645 
-- Reference to a certam case of notice to quit before the passing of the Act, on the 
ground that the ten~nt was disobeying the I ules of the estate; claim put in by the t~nant, 
but subsequently abandoned, zb. 650. 

Difficulty under the Act ill regard to the selectIOn of new tenante by I&ndlord~, Boyle 
7i3-776--\V,ltness has not had any cases under the Land Act, and avoHls the Act as 
much as pO!;sible, Major Hamilton 1306--OPIDIOIl tbat in many case~ the Act prac
tIcally puts the landlol'd out of the possessIon of hiS estate, ib. 130i, 1308. 

Opportunity, by appeal, for cOlrectmg, confllctmg decisions 01 chan men us to the 
amount of payment for tenant-rIght under different circuUlstances, l~b·. Justice Fitzgerald 
1555, I 556--Opinion as to landlords being safe in buymg up the tenant-right, and all 
to the land bemg m future exemptfrcm the custom, Dillllelt 1875-18n--Equ<l1 power 
of lanolords, as before the l\ct, to leruse bad tenants, Gardner 19i~, 1979; Cuffey 
2273· 

ClaIm under the Ulster Cu~tOI\1, Ifrespectively of the tenant's improvements, Rogers 
21 61-2165--Several amendments still dl'slJable m the law for the better protectJolI of 
the tenant, lb. 21i3, 217t!--Improvement If the onus of proof with regard to the Ulster 
cUbtom WHe thlOwn upon the landlold, ib. 2175--Admlssion that the purchal>e of 
all th'e tel)ant-nght interest by the landlold would apptar to e",c1ude claim for compen
sation upon tlie letilement of the tenant hom the land; i!lu..tratiou in the case of pur
chases by Lord Dufferin, ib. 2197-2205. 

See also Domain Land. Donegal. Dowpshire. Dual Claims. Game. lleld. 
Small Farms. Toun Parks. 7'revor, Lord Edwin Bdl. lurbary. Ulbter. 
V{/gueness of Act. Value of Land. 

Tenants. 8ee the Headmgs generally throughout the Index. 

Tou:n Pur/,s. Vagueness of the Act upon the 1'1lbJec.t of town parks, Boyle 746, 747-
ConsldcfHlion of the provisions of the Act on the E'ubject of t,.wn parks; COllclul>IOn 
th:lt UI .. fel' tenant-rl~ht attaclles to a town park, provided the usage he prOVIded, J.Uuir
heu/( 1222-1 238-Cons:derable anxiety m the north upon the questIOn of tenant-right 
an town, pal ks IJelllg leg"iJ~ed; good glOlInds for this apprehension, M' EZro!l ~318, 
231g--UnalllmJlyof declsicn to the (ffect that as rer;alds town parks in Ulster the 
151h sel lIon of the Act doe,s Hat control the 1st seellon, DUI/nell ~332. 

Towns. Su~geslion that the protection of the Act be extended to tenements III toWIIIJ, as 
in Belfast, Rogtrs 21 R6. '218g. 
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Townahend, Charlea UmacAe. (Analysis IIf his, Evidence.}-Is a land Baent in Dublin. 
havmJl: agencies in many counties In Ireland, and being conversant witb the workin'" of 
the Land Act. 873-8i5- 886-8Rg--PreJudicial result of the Act a.'1 relJ'aras "'he 
Bnnkruplcy Court Interfering i,l the management of property, an(\ sellm",; wi~bollt any 
power of interve~tlOlI on the part of th'e landlord, 876. 87P, 880--AvOlJ~e Ly witness 

, of legal proceedtng& under the Act, on account of the difficulty and uncertainty of the 
l<lw, 'dn--General feel 109 of dissatisfaction 'a<; to the conflicting deci"lons of the chair
rona IIf counties, 871, 8;8. 

Examination in detail in support of the statement as to the undue power of the Bank
ruptcy Court to fell the interestoi an Insolvent tenant, and to do so field bv field, w:thout 
I,ower in the landlold to pi event such sale; posses810n of such power, prevlOllsly III the 
Act, by me .. ns of notice to qUit, 881-885. 892 et seq.--ComplalDt as to the disturbance 
of the teDant by the Bankruptcy Court, and not by the landlord, and as to the latter 
belOg lidble for mcreased compensation for disturbance; particular!> hereon reldtive to 
the case of a banklupt tenant undel' witness ItS agent, 881-885- 892 et seq. 985-99°. 

Numerous agents and others who have expresst'd opinions unfdvourable to the Act, 
890, 891--Statement that previously to the Act witness never knew of any nle by the 
B,lllkrur,lcy Court of a t.-nancy from year to year, as the landlord WOuld have stopped 
l1uch sale by a notice to qUit, 892-898. 929-936. 9.1)1. 969, 97o--Prob:lbllity ot the 
full amount of compensation being awarded under the Ulster custom in the event of 
a landlord objecting to a tenant purchasing under the Bankruptcy Court, 95.5-961. 
'97 1-982• 

Unc(Ortain deCIsions ,;f the 'chaIrmen as regards the amount of compensation; imprps. 
slon lhat there j. a leanlOg on their part towards the tellants, Ihough exOI bltant claims 
are dOl.btleu largely reduced, 957-959. 973-984--Probabilrty 01 some mstances of 
great delay in the dehvery of the judgment of the judge of a-size ID appeal cases, 
991-993-

Trevor, Lord Edwin Hill. lnstance on Lord EdwilJ Hill Trevor'iI estate of the enhanced 
valu~ of tenant-right through the operation of the Act, Rogers 2100-2103. 

TcrRB.4RY: 

ExpedIency of an implied al!Teement in every yearly tenancy that the landlord shollld 
haTe the exclusive right tu the tu,btry, "Lefroy 174, 175- Evidence as to the grlevanee 
under the Act in Dont-gal aud other CQuntle1l by reasou of the claim ot tenants agamst 
any.control UI' interference of the landlords lD respect of tUiba~ry, J. Hamilton 404-429 
--Behef.as to there being no tenant-light 10 turbary lD the Ulster counties gellerally, 
ib. 43S, 439. • 

Statement as to the landlord's rIght in respect of, turbary, lItc., under the Ulster cus
tom not hllvin'" been clPltrly legalised bv the Act; expedIency 01 this glievance being 
corrected, Nerct01l. 812-lh5. 846-852---"Instance ofa tenant of witness laymg exclusive 
claim to the right of turbary, ib. 812-Ru--Umversal admission of the landlord's 
rights as to turbary, game, &c., in former tenallties from year to year; means of lancl-
100ds fur enfordng these rights by notice to qUit, whereds they cannot now resort to thiS 
relDt'dy, ib. 846-'d51. 

Opmion that a tenant has no right to turbary nnll/8s With hi .. landlord's permi .. sioll; it 
would not, however, surprise witness If under the Act o~ 1870 the ~andlord's !,ghts in 
this respect \\ele neutralised, Murland 1260-1265-- EVIdence showmg that since the 
Act, the iandlords' lights ID, Donega! as to game and turbary have been attacked, wlnlst 
they ha\'e not the power ot protectmg themselves hy eJec~ment as they formerly ha~, 
Major Hamilton 1351-1 38,5--Protection of the landlor,d In Dcne~al as to turbary If 
the 14th section of the Act apphes to the Ulster cu-tom, abo 1360-137 1• 

Whereas Lef"re the Act of 1870, witness had no htigatlon With hiS tenants, slOce the 
Act be has been constrained to take le!?al proceedmgs In numerous cases, With reference 
especmlly to the question of tUI bary, Viscount Lijford 13~8, '389. 

Comment upon the effect of the ,Act In refelence to the ~andlo!ds' right of sporting, 
unbalY, &c., in the north; expediency of a ~ectlOn reservmg such rlgbts, ~Ir. J~stlce 
,lIIorris 142H-1441--Impre,slon that tenants cl,alms to turbary and shootmg nghts, 
as in DoneO'aJ, are unlounded, !dr. Justice FItzgerald Ib3j-154 1• 15H, 1545-
Facility, by ~lean<; of appeal, for a speedy seulen,'t'nt of such questions as tho~e of tur
bary and !!ame, ib. IM2-1544--Question conslOered whether as regard<; turbalY and 
game ID Ulster, there should not at once be some d~claratory enaltment to remove any 
doubt under the Act, ib. 1558-1568. 

Decibion in the case of the W attl ford estates in Derry tbat the tenants had no e,lse
ment ill respect of turbary, Lanl' 1656--Oplllion as regards t~rbary In Ulster that 
these will be held by the courts under the 181h sect,jon stIll to vest ID the landlord; con
clul>lon that the 14th section does not apply to U!stf.'r, I!0nnell 16]4-1678• 2361-~365 
-Absence of any claims by tenants in witness s dl",tnct III regard to turbary, such 
claims being easily disposed of if they aflSe, Dinnen 1907-1910• 

4(\3. U U 4 E~idence 
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Report, 187'Z-continued. 

Tv RBAR v-continued. 
Evideuce on the subject of lights of tUi bary in Donegal and other counties as affected 

by the Act of 1870; glOunds for the conclUSIOn that the tcnant.. have not preferred any 
inOl dinate claims in tIle matter by reason of the Act, Henry 2024-202~. !!035-2037. 
9071-20H3--Dismissal of several recent dalms by Lord Llfford to increase tile boO' 
lents on his farms flam shillings to pounds, ib. 207e-2078. ~ 

Very unplea~ant feeling created in ~Itne!'s's district by the claims recently put for
ward by tenants in respect of turbalY, J. Joltnston 2466--Clrcumstance of a tenant 
of witness ha\ing threatened him with htJ~atioll fOI· exerClsinO' the right of turbary, 
thou!!h thel e is an express stipulation under written agreeme~t that the turbary IS 
reserved,2b. 2467-2471. 2477-- Doubt as to a leaal deCISion in fd.vour of witness 
~spectlJlg turbary havin!! the. effect of settlillF: the" question in the district, ib. 2475. 
2477-- Frequent disputes aoout turbary In Donegal before the Act, Wilson 251 h 
25 13. 

Tyrone. See Farm Buildings. 

U. 

Ulster. Statement as to the effect of the 7th section of the Act of 1870 in depriving the 
Ulster landlord 01 the protE'ctloll intended to lie givf'n him by the 2nd .. ection, and ID 

suhJectlng him to an unlimited amount of compensation in a new shape, Lefroy 151, 152 
-Opinion that the 14th and certain olher sections of the Act are not hmited in their 
operatIOn, and apply to Ulster landlords and tenants, ib. 169-i71. 

lmpracticability- of so amending the Act that It shall clearly defint> all the, arlous 
customs In Ulster; nt>cessity of the lecognitlon of each custom, R. Jolinston 313-315 
---There :He some counties III Ulster whele, on alnlOst every e~tate there IS a different 
rule, io. 313. 

Explanation of \\itness's rea!>ol1s for the opinion that sectIOns from 8 to 16 dn not 
apply to the Ulster landlord, J. Hamilton 397, 398. 401-403--Advantage of Ulster 
tenant-fight in so far as It contributes to the peaceable char,lcter of the province, ib. 
441,442 • 

Opinion that the 9th, loth, ancl 14th dallses do not apply to the Ulster custom, nnd 
that $uch custom IS dealt with mmnlyor entilely under the 16th and 18th section"" 
Morri~ 615--Statement as to the lettmg of land in U1stl'r bein~ ~ellerally done by 
valuatIOn and nol. by competItiOn, Hal/cock 673-676-- Various CUl!otoms and usa!!es in 
Ulster; almost e,ery estate haVing its own Ilsage, whilst some e .. tates have had different 
u~ages within the la~t t\\enty years or so, Murland 1168-Very prejudiCial operalion 
of the Act as rel!ards landlords ID Ulster by leason of the great uncertainty of tenants' 
claims and rights, and the liability incurred by landlords In reslstmg 8uch claims; 
amendment suggested hereon, io. 1168. 1183-1198-- Objection of tenants ill Ulster tlj 
have wl'ilten agleements for yearly tenanCies, ib. 1287, 12h8. 

Opinion that the 14th section does not apply to UlstCI; similar opinion as,regards the 
!:jth and 1 (lth sections, J.lfr. Justice Morris 1434-1439 - Belief that in Ulster generally 
the deCisions of the chairmen have genenilly given satisfaction, Lane 1655-1659-
Satisfaction ~iven generally to landlords and tenant!' 111 Ulster bv the operdtlon of the 
Act, DonTle1l1673. 1674--Total of about 35.000 holdings l!oubject to lease in Ulster, 
2b. -2334-- DI81!atislaClJon With the Act on th~ plirt of those t.-nants in the north whe, 
cannot clailll the tenant-light custom, 20. 2373-2375. 

Difficulty experienced upou the question whether the sectIOns 9, 10, 14, and the 
whole of section 18 apply to holdlllgs affected by the usages of Ulsler, Rep. IV. 

See also Claims. Game. Turbary. Tenant-right. Wor!..ing-of the Act. 

Unifurmity. Delay in securm~ unifurmitv through there being so many primary tribunals 
to deCide; IlllproH'ment on thiS score if thele were two or three judges for-deciding in 
the first in .. tallce, Lefroy 34. 37. ;6. 84--qleat importance .of a strong court of 
pnmary jurisdiction 1'0 Ii'" to brJl1g about uniformitv, Jones 493-- Expectation that in 
time the law Will gtt into a mOle settled state, and there Will l..e more Uniformity of 
decisions, Hancock 635, 636- Immense boon if prectdents were promptly established 
so thaCthe law nlay well be ulldelstood and decisiuns may ue uniform, Adair 1016. 

Duty of the chairmen to abide by the dtcif-ions of the superior court; dou!lt as to 
thele being any lDstances to the contrary, Mr. Justice Morris 1449-1452--Probablhty 
of uniformity Leing sooner produced by a tribunal of two permanent judges for the trial 
of all the Jand cases than by the present !;catleled tribunal, Riglit Hon. H. J. Monahan 
1499--Pe1fect ulllformity of decision to be secured in time, Coffey 2288. 

See also Appeals. Cliairmen 0/ Counties, 2. 
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Report, 187'Z-continued_ . 

v. 
" 

Vaguenell oj 4ct. Great di.fficulty ~II admiOlstering the Act owing to the vagueness of 
the l,mguage m the 3rd section relative to compensation on cessatIOn of tenancy, Lefroy 
24,25--Vclgueness of the term" Implied agreemcnt" as in the 14th section of the 
Act; different. constructions to which 'open, 110 that It w~uld be better to substitute the 
words" express agreement;' or" expre.s consent," ib. J8o-188--Ref~rence to the Act 
liS velY obscurely worded and very diffic'uIt to con strut', R. Johnston 309; J. Ramilton 

335· 34 J --~xpect~d difference of opinio~ a{ld of dec!sioll on many sections of the 
Act, no !Datter what Judges are entrusted With Its admmlstration, R. Johnston S09-
IllustratIOn of the vagueness of the Act, m t4e use of the word" dll"turbance" the term 
being utterly undefined; absence' generally of technical expressIons in (h~ Act, J. 
Hamilton 394-396. 

Obscurities and difficulties of the Act on certam points' suO''''estlons' for Iheir ., . ' "' ... correctIOn, ./J.l.orn, 541. 544 et aeq.--Evil effects of the uncertainty In the constructIOn 
of the Act a~ shown· by the conBit ting dec1sionlS IIf chairmen of counties; several cases 
Cited -in illustratIOn, Newton 785-794--Avolda{lce by witness of le~al proceedmgs 
under the Act on account of the difficulty and uncertainty of the law, 7'ownshend 877. 

Very difficult and perplexiug' questions left unsettled by the Act in regard to the 
Ulster custom; responsibility thrown upon the judges in the matter, /lfr. Justice /lforril 
1423-1426• 1458. 

Valuator or Assessor. Usefulness of a valuator or assessor as an assistant to the judge, 
Morri, 589, 59o--Advantage of a paid valuator or as.essor as a check upon exorbitant 
claims, Boyle 700-703. 

Value of Land. Opinion that estates in Ulster would not sell so well slDre the pa~slOg ot 
the Act, J. Hamilton 441-451-Increased value of land for several. years past; 
improbability of the Act having bad any market! effect upon the value, Hancock 647-
649. 651--Grounds for the concluslOD that the price of land in Ulsler gener&lly has 
much fallen SIDl'e the Act~ and limce the inability of tile landlords to rallle the rent, 
Newton 807-8°9. 826-845. ~53-863. 866-~72--Exce\lent relations heretofore between 
landlords in Ulster, so that the land has fetched higher prlces than in other parts of 
Ireland, r~. 864,8bS. 

Discouragement of investors by re:.son of the undefined rights of landlords and tpnants 
respectively; grounds for thiS btatement, Adair 1015, 1016.1062 et seq.--Examina
tlon upon the question of increase or decrease in the value of land ID Ireland since the 
Act ot 1870; tendency 10 a decrease in the value of rented land, whilst land m possession 
has probably lisen in value, ib. 1062-1097. 1134--lncreased value IJf the pooredand 
more e!!pecially, ib. 1082, 1<.083. 

Opinion that land in o\:cupation. in Ulster, is less valuable since the passing of Ibe 
Act, Murland 1239, 1240. 1250-1253--Impresslon lhat purchasers are not so readily 
fo~nd for land Ill' Ulster owing to the uncertamty about claims wi.ich may be made 
under the Act of 1870; /If,. Justjce Morris 1477. 

Equal prices obtainable for land since the Act as prevlOu~ly, Dinnen 19°0.1902 -:-
Op'01on th<lt the value of the fee simple has be~n in no way prejudiced by the Act; ~n
!'tance of an e .. tate havlOg realised torty years purchase, Gardner 196,6-1970--\\ ay 
in whirh the value of an estate ii enhanced by having tenants upon It, ab. 1971,1972• 

Instances of sales of properties since the Act, much higher prices having been realised 
by the fee simple than were previously realised, Rogers 2104-2107--IncreaslOg value 
both of tenaf!t-right and of the fee Simple ofland in Ireland, lIP Elroy 2328• 

Enhanced value and rental of tenallt-ri .. bt lands generally by reailon of the tenants' 
improvements, Donnell 2359. 23~0 •• 237?-=--Conc1usion tha~ the Act has .increa~d the 
selhng value of the land, though It IS difficult yet to e!;tabllsh thiS fa.ct, lb. ,2360:2370 

~Tendencr of the Act to increase the selling vdIue uf land; l<lrge price which ,utness 
is prepared to pay for some land; lVi/son 2504. 2509· 2535-2039. 

. Meredith, Mr. See also Conolly Estate,. Derby Estates. 
Rent. Waterford Estates. 

powerscourt Estate • 

Xx 
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Report, I t!72- cOlltinued. 

W. 

Wallace v. N' Clelland. Want of proof upon which the chairman of Down decided RO'ainst 
the claim for leasehold tenant-right in this case, Donnell 2340, 2341• /!) 

Waterford Estates (Londonderry). Exceptional character or the sale of the Waterford 
estates, and of the prices realised, Newton 859--Statement as re~ards the sale of 
Lord Waterford's estate in Derry that It was greatly underlet previously, Adair 1096• 

Wesfmeath. Circumstances under which in one of the cases tried by witness under the 
Land Act in Westmeath he granted a lea5e by a limited owner under the statute; there 
was no appeal, Morris 534, 535. 

Wilson, Robert. (Analysis of his Evidence.)-Is a guardian of the Stranorlar Union, and 
is largely engaged ID farming, 2487-2489--Considers that the Land Act has done 
much gcod, more especially in giving confidence to tenants to make improvements~ 
2490-2492. 2499,2500- Testifies to the liberal dealmg of Mr. Stewart of Ards with 
bis tenants; these are, however, placed in a position by the Act of 1870 to do without 
landlords' improvements, 2493-2500. 2503. 2532. 

Bad feeling between Lord Lifford and bis tenanb, wjtness denying, however, that tbllt 
is attributabTe to the I.and Act, 2501,2502. 2511-2514. 2538-Belief as to Lord 
Lilford's ril!ht to the game and tUlbary, 2501. 25J4--Instance of an increase of rents 
in Donegal since the Act, 2504-2508. 251o--1'endency of the Act to incrf'ase the 
selling value ofland; large price which w!tness is prepared to pay lor some land, 2504. 
2509. 2535-2539-- Frequent disputes about turbary in Donegal before tbe Act, 2511-
2513--Circumstance ot the tenants on Mr. Style's property having claimed the right 
oflettmg the shooting; dissent from thIs view, 2515-2517.2526-2529. 

Probability of some extravagant expt'ctations or claims baving been fostered by the 
Act; some legal decisions are required to remove this evil, 2518-2529-Excellent 
buildings being erected by the iarmer!lo bttween Stlabane and Newtown Stewart, 2530, 
2531-Apprehension of tenants in the north lest leasehold tenant-right should be 
interfered With, 2536. 

",orking of tIle .Act. Very little experience hitherto of the working of the Land Act, 
Morris 536. 552--Dlfficulty in wOlkmg the Act 10 respect of the facts and evidence 
which come before the court rather than ID respect of the law itself, ah. 538.541-
Impression that on the whole the Act of 1870 has hitherto had a bt'neficial tendency, ih. 
552--Reference to certairi statistics of the cases that have arisen under the Act, ib. 
622-624. 

Witness, who is a land agent, testifies to the very satIsfactory working of the Act of 
1870 in the counties of Down and Armagh, and ID part of Antrim, Hancock 629-632. 
670,67].680-68g--0pmion that it is altogether premature to decide absolutely as to 
the satisfactory 01 unsatisfactory wOlkmg of the Act, lb. 686, 687--0pmion that as 
regards all the provinces but Ulster the Act IS an excellent one, With the exception of 
the clauses alfectin~ future improvements, Newton 784. 

Witness considers that the Act lequires amendment in the interests both or landlord 
and tenant, Adair 996. 

Opinion thit it is premature to judge whetht'r the primary tribunal for dealiug With 
Jeases uuder the Act of 1870 is satisfactory or otherwise, Mr. Justice 1J101rU 1400-
Lnmted experiel1ce 01 witness as to the working of' the Land Act, his general impression 
being that the Act has been adnllnislered fairly and salisfactorily by the primary 
tribunal, Mr. Justice Fitzgerald 1495, J496. 1498--Insufficlent opportumties fl.r pro
perly Jud~mg the operatIOn of the Act in so short a period, ~ighteen months or so, W. 
1496. 156]-Greater difficulty or administering the Act in respect of questions of fact 
tban questions oflaw, ih. 1497. 

Very little experience of witness as to tbe working of the Act of 1870; Right Hon. 
H.'J. Monahan] 682, 1683--0pmion that the Act has not yet had fair play, but that 
10 the counties of Down aud Antrim it is WOI king remarkahly well. and is S!:lving @atJsfac-
1ion, except in the case of some small landlords, Dinnen 1842. 1846--Opimon that it 
~s altogether prema~ure to draw conclusions as to the practiral working of the Act, and 
Its defects, ib. J905, J906. 1910. 

Conclusion that ID the counties of Do\\n, Antrim, and Deny, the Land Act is working 
5atisLctorilyas regards the relations between landlord and tenant, but that it is altogether 
premature to come to an absolute conclusion 00 the subjl'ct, Rogers 2084-2087. 2096-
~OP9~ 

• En.umeration 
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Report, 1872-continued. 

Workin!l of tke Act-continued. 
Enumeration b~ the Committee of several points on which difficult!es have arisen on 

the working of the Act, Rep. iv. 
See also Antrim. Appeal,. Armagh. Chairmen qf Countie,.' .Done!lal. 

Downshire. Em;!lration. - Game. Improvement,. Jud!lell of Assize. 
LondontieTT!J County. Munster. Political Feelillg. Primary Tribunal. 
Relati07ll between Landlord and Tenant. Tenant-ri!lht. Turbary. Ulster. 
Ullijormit!/. Ya!luentll of Act. Value of Land. 

Y. 

Yearly Tenancie,. Belief as to part of the J 8tlr clause of the Act applying to Ulster; 
expediency as regards this clause of a similar reservation of landlords' rights bemg implied 
in a tenancy from year to year as in a lease, J. Hamilton 399-403--Difficulty under 
the Act in cases of devolution of yearly tenancy by the death of a tenant leaving a 
numerous family, MoTTi, 616-619 '--The large majority of the holdmgs in Ireland are, 
yearly tenancies, held without agreement ofany kind, Town,hend 941. 
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THE COMMISSION. 

VIOTORIA REG. 

VICTORIA, by the Grace of God of the United KinO'dom of Great Britain and 
Ireland, Queen, Defender of the Faith, to Our nght Trusty and Well-beloved Cousin 
FREDERICK GE~RGE BRABAZON, EARL OF BESSBORO'QGH; Our right Trusty 'and Well: 
beloved Councillor, RICHARD DOWSE, one of the Barons of the Exchequer Division of 
Our High Court of Justice in that part of Our said United Kingdom of Great Britain 
and Ireland called Irelanll; Our Trusty and Well-beloved CHARLES OWEN O'CONOR 
ESQUIRE (commonly called THE O'CONOR DON); Our Trusty and Well-beloved ARTH~ 
MACMoRROUGH KAVANAGH, ESQUIRE; and Our Trusty.and Well-beloved WILLIAM SHAW, 
ESQUIRE, Greeting: 

WHEREAS WE have deemed it expedient that a Commission should forthwith issue to 
inquire into and report upon the working and operation of the "Landlord and Tenant 
(Ireland) Act, 1870," and the Acts amending the same, and whether any and what 
further amendments of the law are necessary or expedient with a view (firstly) to 
improve the relation of Landlord and Tenant in that part of Our said United Kingdom 
called Ireland, and (secondly) to facilitate the purchase by Tenants of their holdings. 

Now KNow YE, that We, reposing great trust and confidence in your knowledO'e, 
discretion, and ability, have authorized and appointed, and by these presents do authorize 
and appoint you the said FREDERICK GEORGE BRAlJAZON, EARL OF BESSBOROUGH, RICHARD, 
DOWSE, CHARLES OWEN O'CONOR, ARTHUR MAoMORROUGH KAVANAGH, and WILLIAM SHAW 
to be Our Commissioners for the purposes aforesaid. 

And for the better effecting the purposes of this Our Commission, 'Ve do by these 
presents authorize ap.d empower yo~ or any two or more of you, to call before you, 01': 
any two or more of you, such persons as you may judge necessary to exaInineJ and by 
whom you maibe the better infonned in the several matters hereby submitted for 
your consideration and everything connected therewith, and generally to inquire of and 
concerning the premises by all other lawful ways and means whatsoever. 

And also to call for, have access to, and examine such books, documents, papers, 
writings, or records as you or any two or more of you shall judge likely to afford the 
fullest information concerning the several matters hereby submitted for your considera
tion. 

AND WE also by these presents authorize and empower you, or any two or more of 
you, to visit and personally inspect such places as you, or any two or more of you may 
deem expedient for the more effectually carrying out the purposes aforesaid. .And also 
to employ such persons as you may think fit to assist you in undertaking any inquiry 
which you may deem it expedient to make. 

AND OUR FURTHER WILL AND PLEASURE is that you, or any two or more of you, do report 
to us with all convenient speed, in writing under YOUT hands and seals, your several 
proceedings by virtue of this, Our Commission, and what you shall find touching or 
concerning the premise!!, together with your opinion upon the matters hereby referred 
for your consideration. 

Arm WE FURTHER WILL AND COMMAND and by these presents ordain that this, Our 
Commission, shall continue in full force and virtue. And that you, Our ComInissioners, 
do from time to time proceed in the execution thereof, although the same be not con
tinued from time to time by adjournment. 

And for your further- assistance in the execution of these presents, We do hereby 
appoint Our Trusty and Well-beloved SIR GEORGE YOUNG, BAROUT, to be Secretary to 
this, Our Commis~ion, and require you to use his services and assistance from tim&to 
time as occasion may require. . 

Given at Our Court at Saint James's, the Twenty-ninth day of July, 
1880, in the Forty-fourth Yt:ar of Our Reigu. 

By Her llajesty's Command, 

(Signed), W. V. HARCOURT. 

The Landlord and Tenant (Ireland) Acts Inquiry Commission 
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· ·TO . THE QUEEN'S MOST: EXCELLENT' MAJESTY. 

N.B.-References in 
italicl are to evidence 
'~iIig with, or 

Y 'U' • qualifying the con-
y IT PLEASE OUR J.UAJESTY, elusions expressed. 

l. ~our.Ma)esty's Commi~sion, bearing ~ate the 29th of July, 1880, having directed The CO~oD. 
to mquue mto the workmg and operatIon of the Landlord and Tenant (Ireland) . 
~, 1870, and the Acts amending the same, and whether any and what further amend-
n~s of the law are necessary or expedient with a view (firstly) to improve the 
LtIon of Land}ord an~:renant in Ireland, and (secondfy~ .to facilitate the purchase 
tenants of theIr holdings, we have to the best of our abIhty conducted the inquiry 
lInitted to us, and having conferred together, we have now the honour to present our 
)ort. 

I. Procledings of the Commission. 

~. 'Ye met in I?ub~n on. th.e 7th of August, and a.ppointed the 1st of September Circulars issued 
)egm the exammabon of WItnesses. In the meantIme steps were taken to make by the Com
)wn as widely as possible the existence and scope of the Commission, and evidence mission. 
I tendered to us by a large number of persons. For the purpose of selectinO' the 
sons best qu~lified to assist us in our inquiry, the circular (N~. 1), ~hich is printed 
the AppendIx to our Report was sent to all persons tendermg eVIdence, and in 
ly thereto we received many valuable communications. We also issued a series 
luestions, suggestive of the principal points on which we desired information, which, 
I very widely dist:dbuted, and will be found reprinted in our Appendix (No.2). 
~se questions were accompanied by a circular (No.3) in which the object of our 
Idng for answers to'such questions was explained to be, not in order to their publica-
1, but chiefly as a guide to ourselves in the selection of witnesses. 

:. It has been impossible, in the short time at our command, to exhaust all the The evidence 
Jence tendered on the various subjects of inquiry, and even to take from every ta~e~ by the Com
~lity 'a specimen of the evidence that was offered j but it has been our endeavour JlllSSlon. 
afford,·' in the' printed evidence which forms the appendix to our Report, a fair 
tple of the facts and opinions which constitute the material of the I.andlord and 
tant Question; and we desire to place on record our conviction that the picture so 
sented, when taken in its entirety, is a fairly accurate and impartial representation 
the conrlition of the relations between Landlord and Tenant in Ireland, and of 
working of the laW' which regulates those relations at the present day. We 

Imenced taking evidence with the examination in Dublin of some of the judicia.l 
, official authorities concerned in the administration of the tand Act of 1870 j and 
ir hearing several other witnesses, chiefly from the counties near Dublin, of the 
lIord and tenant classes, we pl'uceeded on the 21st September to Belfast, and for the 
tainder uf that month were employed at that place and at Londonderry in hearing 
lence as to the working of the Act of 1870, chiefly in so far as it affected estatE'S and 
linO's subject to the Ulster custom of tenant-right. In the course of October and 
I"e;ber we visited in succession Sligo, Donegal, Castlebar, Roscommon, Galway, 
lerick Killarney, Cork, Skibbereen, and Clonmel, taking evidence from the districts 
-ounding those places, and thus obtaining representative testimony from the greater 
t of ConnauO'ht and Munster; and in December we held a second series of sittings 
)ublin at which evidence was taken from many of the districts unavoidably passed 
r in o~ journey, especially from the counties of Leinster previously omitted, and 
, from several persons who from their published writings. or per.sonal rep?~tion 
eared qualified to give valuable assistance. We have beld In all SIXty-five slttID~, 
.ixty-one of which evidence was taken j and at these sittings we were favoured mth 
experience and opinions of upwards of seven hundred witnesses. Among those 

) were examined were eiO'hty landowners, seventy land agents and five hundred 
Lnt farmers, together withe several clergymen of d~erent denominations, and some 
:ials, barristers, solicitors, land-surveyors and profeSSIOnal valuators. 

B 
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Evidence in reply 4. In the course of this evidence many statements were made affecting individuall 
to statements which there were no means at the time of verifying. Under these circumstance 
~:~:~ indi- we adopted the usual course of sending to the parties affected copies of the evidenc 

affecting them, accompanied with a circulaT (No.4) which will be found printel 
in the Appendix, offering to them the choice of appearing before us and giving evidenc 
in answer to those statements, or else of having printed in the Appendix to our Repol 
statements by themselves or their agents in reply. The evidence taken in pursuanc 
of this circular will be found printed in our Appendix (B), and the communication 
received from those who were unable or who did not desire to attend are also printe 
in their proper place (C). 

Evidence from 
Western Donegal. 

Answers from 
County Court 
Judges. 

The Irish yearly 
tenancy. 

Compare Report 
of the Devon 
Commission, p. 
15; Longfield, 
39800, 39843. 

Tenant-right (a) 
in Ulster. 

l'fl'Elroy, 4654; 
Duiferm, 33066 ; 
:Marum, 35830 , 
Blake, 39757 

Devon Report, p. 
14. 

Townshend,1641; 
Hanna, 8890. 

\ 5. Some evidence tendered us from the remoter parts of Donegal it proved impossibll 
cbnsistently with our arrangements, to receive at any sitting of the Commission whil 
we were on our journey; and it was also difficult, from the great distance, to brinO' th 
witnesses to Dublin. Under these circumstances we directed our Assistant Secr~tar 
to visit these parts, and the evidence submitted to him on the spot will be foun' 
embodied in his report to us in the Appendix (0). 

6. Of the communications we have received, we desire to call attention to a valuabl 
series of answers from County Court Judges to questions we issued, in reference t 
points of difficulty in the working of the .Act of 1870, which will be found printed i 
our Appendix (E). 

II. Tenant-Right in Ireland. 

7. We do not propose, after all that has been said and written on the subject, t 
recount at length the recent history of the Irish Land Question. A few words onl 
are necessary by way of preface. For many generations the great bulk of the Ian: 
under cultivation in Ireland has been held in small farms of under thirty acres, withou 
leases, upon parol tenancies from year to year. In these tenancies by the common la, 
the tenant has always had a right of property, which he might dispose of, and whic 
was only determinable subject to conditions, the principal of which was the require men 
of six months' notice to quit, recently extended by the Act of 1877 to twelve montlli 
But this notice was too short, and the property right in consequence too evanescent, t 
make the tenant's condition materially better than what it is sometimes popularl 
called, a tenancy at the will of the landlord. The landlord might, from year to yeai 
practically alter the future rent as he pleased; and was entitled to turn out the tenan1 
if so minded, without assigning any reason. 

8. Nevertheless, by a species of popular consent, almost universal, though withou 
legal sanction, tenants in this position have been regarded as possessing an interest i 
their holdings, of which, so long as they paid their rents, it was thought unfair tha 
they should be deprived. In Ulster this consent was embodied in the well-know 
Custom of Tenant-H.ight, which was variously defined, and has been based upon theoriel 
historical and juridical, of its origin, with which it is unnecessary here to deal. Th 
report of the Devon Commission describes it as If a claim generally exercised by th 
tenant to dispose of his holding for a valuable consideration," and it is at the presen 
day, usually stated for purposes oflitigationin the following form :_U A usage whereb 
the tenant in occupation is entitled to sell his interest, commonly known as his tenani 
right, in his holding, subject to the rent at which it is held, or such altered rent a 
shall not encroach upon the said interest or tenant right, at the best rate, to any solven 
tenant to whom the landlord shall not -make reasonable objection; or, if about to qui 
the said holding, or on resumption of the said holding by the landlord, or if the lane 
lord has indicated his intention to resume the said holding, is entitled to the value c 
the said interest, or tenant-right, as if so sold to a solvent tenant." Of these two state 
ments the first makes the tenant-right to consist solely in the right to sell, the secon~ 
centres it upon that right. But it would be a mistake to suppose that the genera 
consent, or prevailing sentiment, to which we have referred, was limited to this righ 
of sale. Without a feeling that tenants were entitled to an actual interest or right 0 

occupancy in their holdings, larger than the legal tenancy, there could have been n~ 
prevailing sentiment in favour of their right to realize that interest. That it was , 
larger interest, and not the mere yearly tenancy, which the tenant sold, is obvious {rOD 
the price that was paid for tenant-right, which often amounted to from twenty to thirt: 
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Lrs' pur~hase of th~. rent, a~d sometimes to a greater number of years' purchase. 
,reover If the prevalhng sentiment had stopped short at the question 01 saie, and had 
I affected the legal right of the lan~ord to raise the rent at his discretion, it is not Patterson, 3C6U. 
~ly that there would long have remamed anything for the tenant to sell. The state- s. c. M'Elro 
nt of one of its advocates descri~es the Ulster custo~ as consisting of "the right of 4654. y, 
e sale on the part of an outgomg tenant, and contmued occupancy, at a fair rent." Statement hyDro 
this it must be added that, under each of these three heads limitations have been Jrur.;s M'Knight, 
ablished, some of. which are univ~rsally .re~eiv:ed as modifying elements in the p. 3 b. 
tom. Upon the nght of sale there IS the lImItatIOn that the landlord can exercise 
eto as to the t>urc~aser up~:m "reasonable grounds." To the right of continuous 
upancy there IS thIS exception, that the landlord can terminate it, if he chooses to 
r the tenant the market value of his tenant-right.. The right to a fair rent has never Hill 3123. 
'D itself defined, and ther~fore. the limitation of it remains undefined also. It is Yo~g, 5873. 
,wed that the tenant has no claIm tbat the landlord sball forbear to raise the rent 
n time to time, as circumstances may allow, and as the condition of agricuitural 
fits may seem to justify. It is allowed on the other hand that the landlord has no 
in to raise it to such an extent as to destroy the tenant-right, or to absorb tbe 
fit due to improvements made by the industry of the tenant. But no principles for 
calculation of a fair rent, as distinguished from a full commercial rent, have ever 

n so generally received as to become a part of the custom. We postpone for the 
sent certain questions as to the true extent of the Ulster custom of tenant-riO'ht, 
lch will be considered in the sequel. 0 

. Outside Ulster something analogous to these usages bas existed, though fitfully Tenant-right (b.) 
without general prevalence in any locality. Thus, a tenant who pays his rent is outside the Ulster 

y seldom evicted j and even if the rent falls into arrear, it has not been the general Cm,tom. 
Ihe prevailing rule that ejectment should follow as a matter of course. Farms have 
lained in the same families, have descended from fathcr to son, and are considered to 
fully as much the family property of the tenant as the reversion of them is part of the 
,ily property of the landlord. t These tenants have not been protected by law, or by 
such general acknowledgment of their interest as could be called a local custom. 

h protection as they had was due to the prevailing sentiment, which affected the 
duct, though it could not modify the legal lights of landlords. Again, the sale of 
lings was a very common practice in all parts of Ireland.+ Here and there it was 
wed; and even when it was effected without formal permission, the result was often 
ctioned by the easy admission of a purchaser as tenant on the recommendation of the 
1Y0ing tenant.. More often, however, strenuous efforts were made to prevent any
~g of the kind. Lastly, though the amount of rent was always at the discretion of 
landlord, and the tenant had in reality no voice in regulating what he had to pay, 
ertheless it was unusual to exact what in England would have been considered as a 
or fair commercial rent. Such a rent, over many of the larger estates, the owners 

vhich were resident and took an interest in the welfare of their tenants, it has never 
n the custom to demand. The example has been largely followed, and is to the 
;ent day rather the rule than the exception in Ireland. 

o. From one point of view it bas been urged, not without show of reason, that the Improvements by 
lable interest which an Irish yearly tenant enjoys, and which he sometimes wishes tenants gtlneral, 

11 · . d b h· h h h ~ b f h· 1 dl d' t· t I and one canse of ,e IS enloye y 1m t rouO' t e lor earance 0 IS an or, In exac lUg a ren ess te t- ht 
, :J o. . h d h . t nanng 

n the commercial rent of his holdmg. But there IS anot er a~. per aps a ~us. er existmg. 
1t of view, according to which the low rent was but the recogmtIon of an eXIstmg 

Hill, 3181 ; Simpson, 3336; McElroy, 4.u3; Shillington, 4968; Y?ung! 5888; Waring, 6919; Fo~Je, 
~. :Beatty 7319· Watson 7468· Ker 8079; Alexander, 8779; SmcIaU", 11412; Donaldson, 115.6 ; 
::rt, 11547; Bro~ke, 11595; Lepper, iI638; Loughrey, 12118; Baldwin~ 32052, 3.H2-1; La Touche, 
l8. 
De Moleyns, 144; Sweetman, 1137, 1206; O'Brien, 3932; Hamill, 4278; French, 19122; Daly, J. A., 
lO; Bailey, 20263; M'Sweeny, 25180; Townshend, 33958; Keane, 35763. ~ . . ~ 
Ormsby, 617; Reeves, 1981, 2000; Meagher, 22U ; Derham, ~4 71 ; Murphr, 2.54; Kukpatnck, 38<>&; 
nen, 4015; Murphy, E., 10192; Cooper, 12419; :r.IackellZle, 13010; LEstrange, 13090; OConor, 
)6 13713· Kin<Y-Harman IH21· Olpherts 14340; Stoney, 16537; Thomas, 16712; Gore, 16921; x: 17004; 'Clancy, 18144;' Blake, i8822; D;ly, W., 19026; French, 19120; O'Flahcrty, 19415: O'Hara, 
;9. Lambert 19519· Halliday, 19560; Robinson, 20693; Macdonnell, 21291; Hunt. 21532; 0 Flah~rty, 
.Q ~ BA.M"V 2'1990· .(."orice 23918· SpaiO'ht 2-1416· Newman 25104; O'Sulhvan, 25761; Keatmge, )"" --.11 , ~U, , 0' " N h 2957~ P 
'0; Leahy, 271202; Barry, 28741; Sanders, 29058, 29168; Fltzgerald, 29522; y. an, ') a; ayne, 
ll); Becher, 30625; Hegarty, 30681; Sherlock, 30947; Anthony, 31946;~ Ba.ldWl~ 3~-155; Ro~rts, 
n; Townshend, 33948; Latouche, 3-1;40; Vernon, 35254; Johnstone, 35a75;. Irvme, 35661, 35.31; 
(le, 37327; Healy, 37375; Lansdowne, 37 H5; Bole, 38044; CUlling, 393H; Little, 39477; Adamson, 
>7; Rochfort Boyd, 39889. B 2 
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interest, with which it would have been, though not illegal, yet ineguitable to meddle. 
LatoucM, 930; The credit is, indeed, due io Irish landlords as a class, of n~t exacting aU that they 'WElre 
Robertson, 1426. by law entitled to exact. But _their forbearance has been the result, not merely of 

kindliness of disposition, but also of common honesty, which forbade them to appro
K.irkpatrick,3818 priate the results of their tenants' labour in improving the soil. The question how far 
Fowler, 39262. the improvements made on the soil have been the work of landlords, and how far of 

tenants, is eagerly debated. But it is not denied by anyone that in Ireland it has 
been the general rule for tenants to do more, at all events, than the mere agricultural 

;operations necessary to insure them such a profit as could be realized within the time 
\which constituted the legal term of their tenancies; and this, of itself, is enough to 
'~stablish in their favour a presumption that they were morally entitled to a larger 
~nterest in their holdings than was ever recognised 'by law. As a fact, the removal 
P~ masses of rock and stone, which in some parts of Ireland incumber the soil, the 
flrainage of the land and the erection of buildings, including their own -dwellings, have 
kenerally. been effected by tenants' labour, unassisted, or only in some instances assisted, 
by advances from the landlord. II 

Thecircumstances ' 11. Nor is t1lls all. Y'That condition of society, in which the land suitable for tillage 
of Irish history ,can be regarded as a mflre commodity, the su~iect of trade, and can be let to the highest 
and socif't,v , bidder in an open market, has never, except under special circumstances, existed in 
another. Ireland. Not, certainly, in the times of Irish independence, when chiefs and their septs 

held land under some form of common ownership; not in the times of its disintegration, 
wM'n the chiets had become owners and dealt with their followers at pleasure, but never, 
we may be sure, allowed any but their o~n personal dependents to settle on their land; 
nor yet in the later days of English settlement, when landowners were glad to invite 
tenants of the same race and religion to settle round them on easy terms in order to 
secure themselves in their estates, was there any trace of an open land market, and of 
land let by competition at a commercial rent. The epoch of wars closed, and the 
population multiplied; but the condition of society remained the same. Manufacturing 
industries failed, from well-known causes. Instead of a native landowning class rooted 
in the soil, the landlords ofIreland were as a class alienated from the mass of the people 
by differences of religion, manners, and sympathy, and were many of them strangers 
and "~bsentees." - Instead of a cultivating clas~ deeply imbued with traditions of 
migration and of adventure, with other modes of life open to them besides agriculture, 
and a Poor Law to fall back upon in the last resort, Ireland swarmed with a home
keeping people, without manufactures, colonies or commerce, dependent upon tillage, 
and holding on, for life and living, to the soil of which they were not the owners. 
Not even when the numbers of the population became excessive did the commercial 
theo~y begin to regulate the letting of farms in Ireland. The economical law of supply 
and demand was but of casual and exceptional application. It is generally admitted 
tp.at to make 'it applicable the demand must be what is called" effective;" in this 
instance it may be said that, whatever was the case with the demand, the sU'pply was never 
effective. It was of little use to the landlord, who thought of rent-raismg, that there 
were hundreds-of applicants for a farm of his, when a tenant, or a swarm of tenants, 
already occupied it, whom the law itself was frequently not able to eject. Famine super
vened, and wholesale emigration; the pressure was lightened in some place", while in 
others the return of prosperity sustained it. But the Irish farmer remained, as before, 
faithful to the soil of his, holding, and persistent in the vindication of his right to hold 
it. In the result, there has in general survived to him, through all vicissitudes, in 
despite of the seeming or l'eal veto of the law, in apparent defiance of political economy, 
a living tradition of possessory right, such as_ belonged, in the more primitive ages of 
society, to the status of thl;l man who tilled the soil. 

Testimony of the 
Devon CommIS
SlOn to the eXISt
ence of tenant 
right. 

p.l!. 

12. A high authority on the subject, an authority favourable to the policy of the law, 
bears weighty teRtimony to the fact of its failure. In the Report of the Devon Com
mission, though no ,misgiving is expressed as to the absolutely beneficial tend€'ncy of 
the law which refused recognition to the tenants'interest, the existence of the illster 
Tenant-ri!;ht is acknowledged, and its claim to consideration is not denied. The custom 
of Ulster Tenant right, the Report says-

': Dates from a very early period, having probably sprung up as a natural consequence from the manner in 
which property was g~erally granted and dealt WIth in that part of the country. • • • • From thiS 

* De Moleyns, 98; Ferguson, 315; Sweetman, 1193; O'Connell, 3009, 3047; Hill, 3192; Hamill, 4266; 
Waring, 6929; 'Ward, 7112; Beatty, 7371; Hanna, 8918; Murphy, 10136, 10142, 10156; SinclaiI, Jallles, 
11385; Fitzgerald, 25723; Walpole, 25989; Jones, 26908; Leahy, 21758; Colthurst, 3u619; Allen, 1!)43; 
Murphy, 2822; O'Brien, 3937; Carver, 30856; Gomley, 33640; Carroll, 36217; Rochfort Boyd, 3980-1. 
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t.f!,te of things _ a f~1ing ot prpprletorship llPpears to have grO:Wll.PP in.the ~t, which continues in a grea~ 
egrce to the present <laX • • • • ..Anomalous all this custom is, if ~nsidered with reference to all o~ 
otlOns. of pr~perty, it mUj!t be admitted that the district in which it preva.il.s has thriven and improv~ in. 
)mpansoll wlt~ ot,her parta of the country j /IJld although we c;a.n foresee some danger to the just rights of 
roperty from the unlimited allowance of this tenant-right, yet we are sure that evils more immediate and of a 
ill greater magnitude would result from any hasty or general disallowance of it, and still less can we recom
,end any interference with it by law." 

Outl!!ide Ulster the Report recognizes the existence of general uneasiness, and of a 
rant of harmony in the .language used by landlords and tenants respectively, when 
~eaking of their rights. It says-

"The most general, and indeed, almost universal topic of complaint brought before us in every part of Ireland, 
as the 'want of tenure '-to use the expression most commonly employed by the witnesses. It is well known 
lAt the want of 'fixity of tenure' has, for some time past, been put sedulously forward as one of the most 
'o~nent grieva:nces o~ the I~h tenant. Some few of the witn~s before us have given to that term a 
eanmg wholly mconslStent Wlth any regard for the most generally admitted rights of the proprietorS of the 
il j but this is not common; most of them have referred to this subject in much more moderate and reason
lie language. The uncertainty of tenure is, however, constantly referred to as a pressing grievance by all 
LSseS of tenants.. It is said to paralyze all exertion, and to place a fatal impediment in the way of improve
ent." 

p.16. 
Sweetman, 1086, 
1155; Robert.'!on, 
1515; Murphy, 
10190; Verling, 
29280; Sherlock, 
30969 j Anthony, 
31961 j Baldwin, 
32086. 

13. The Land Law of England, a country differently situated, and in which the social Discrepancy 
rstem has rec.eived a different development, has been, by force of circumstances, im- between th.8 ~w 
)sed upon Ireland; and in many instances, principally in connexion with the law of :k~~~mtmg 
ectment, powers have been conferred upon the landlords in Ireland that have no • 
cistence in England. That law may have been beneficial in its operation in a country Hamill, 4253. 
here it was merely the embodimen t of existing relations, or the expression of pre-
liling tendencies; but when transplanted into a country where the relations between 
.ndlord and tenant were of a different character, and were being developed after a 
,fferent fashion, not only did it fail to change those relations into the likeness of 
nglish traditions, but also, by its attitude of continual antagonism to the prevailing 
mtiment, it became detestable to tenants, and helped to bring the Courts that ad-
inistered it, and the Government that enforced it, into undeserved odium. In the 
'sult, a conflict of rights, legal and traditional, has existed in Ireland for centuries. 
he degree of quiet which the country has enjoyed has been due quite as largely to 
m-enforcement of the legal right, as to the overriding by it of the traditional. 
overty and ignorance, and the absorption of political feeling by other subjects of 
,terest, have retarded the arrival of the controversy at its present acute stage. 
'eland is now richer and has fewer grievances of a social or political sort than at any 
revious period of her history. For this very reason the great grievance that remains 
1S now come to the front, and demands an instant remedy. But the difficulty is no 
~w one. A note of alarm is sounded in the introductory chapter to the Digest 
sued by Lord Devon of the Evidence taken before the Commission over which he pre-
ded, warning landlords of the irreconcilable difference between the rights claimed by 
mants and those conceded to themselves by law, and impressing on them the 
dreme danger which impended over their legal position, if this conflict of right were 
)t speedily terminated. But even here it was not proposed to extinguish the claims 
• tenants by legislation. 

"The whole of that vast mass of evidence taken by the Commission, in referenco to the mutual relation p. 1. 
isting between the proprietors and occupiers of land in Ireland, is at once conclusive, painfully . in~resting, 
,d most pOl-tentous in its cha.ra.i)ter. It proves that the safety of the country, and the respec~lve mte;ests 
both those classes, call loudly for a cautious but immediate. adjustment of the.~ve qll~tlQns at.lSSUe 

tween them. In every district of the country we find Lhat a ~de~y ~pread.and daily. mcreasmg C?~slon as 
the respective rights and claims of these classes exists ~ an~ It 18 ImpoSSl~le to .reJect th? cOIOVlctlQn! tha.t 

Lless they be distmctly defined and respected, much SOCIal disorder and ~tional mconvemenoo mus~ me,?
bly be the consequence. It appears. on the one hand, that the. tenant claims what he ca~s a tenant-nght m 
e land, irrespective of any legal claim vested in him, or of ~y lIDprov~~en~ effected by him~that the. value 
this claim is estimated at dlli'erent rates in different loca.hties-that It 18 eIther openly adnutted or silently 
quiesced in by the landlords in some districts, whilst it is co~derably ~tricted or ~bsolutely denied by 
hers. In the north of Ireland this system is pretty generally eIther autb:0~ or conruved at by the ~d
rd and it is not uncommon for a tenant without a lease to sell the bare pnvilege of occupancy or possession 
his farm, without any visible sign of improvement having been mad~ by him, ~t from ten to sixteen, \1p 
twenty, and eyen forty years' purchase of thp rent, and the comparahye tranquillity of ~at dIStrict may, 

:rhaps, be mainly ath'lbutable to this fact. In the remaining portions of the co~tryr th~ eVIdence would .lead 
the conclusion that the practice, although equally claimed by the tenant as his nght, 18 not allowed, e,the.r 

lenly or by sufferance, by proprietors, except in rare indiyidual instances,. and then u~n a yery mud: mo(h
'd scale. It is difficult to deny that the effect of this system is a prachcal assumptIOn by the ten. ant o~ a 
int proprietOl'Ship in the land. • • • • • • • Landowners do not appear aware of. the peri! which 
us threatens their properly, and which must increase every day that ~ey defer to establish the l"lghts of 
e tenant on a uefinite and equitable footing. • • • They do not percelye that • • • • an estaLlli:.hed 
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practice pot only may, but must, erect itself tinally into law; and anyone who will toke the pains to analyse 
this growing practice, will soon perceive how inevitable that consequence must be in the present case, unless 
the practice itself be superseded by a substitute that shall put the whole question on a Bound, equitable, and 
invigorating basis. This basis can only be one that shall accurately define the property of the landowner from 
that of his tenant, and ensure to each the full enjoyment of his own." 

14. Many of those who have devoted thought to the settlement of tLe difficulty have 
come to the conclusion that the true remtldy for all the evils of insecure tenure, and' 
of discrepancy between law and tradition. lay in the gradual introduction and universal 
adoption of a system of Leases. The Heport of the Devon Commission above quoted 
points in this direction. The tenauts, however, in general refuse leases.· The offer 
of security in their holdings for a term of years presents no attraction to them. They 
see in it, not a lengthening of the legal yearly tenancy, but a shortening of the con- , 

i tinu(>us traditional tenancy. V.A lease generally involves an immediate increase of 
rent: at all events, rents are found almost invariably to be raised on its termi
nation. It has seemed better to abide by the tradition, and trust to the easiness of 
the landlord, and the chapter of accidents. The number of leases in Ireland does not 
appear to be materially increasing; and this method of settling the land question has 
apparently become hopeless. 

15. It is probable that the warning given by Lord Devon had a considerable effect in 
causing efforts to be made, far more systematically than before, to repress the tendency 
of the claims of tenants to become established in the form of local customs. Another 
cause which has operated in the same direction has been the extensive transfer, under 
the action of the Encumbered Estates Court and of the tribunals which have ta.ken 
its place, ever since the famine of 1846, of ancient properties, previously managed in a 
more or less 'patriarchal fashion, to new owners. t Most of the purchasers were ignorant 
of the traditions of the soil; many of them were destitute of sympathy for the historic 
condition of things. Some purchased land merely as an investment for-capital, and with 
the purpose-a legitimate one so far as their knowledge extended-of making all the 
money they could out of the tenants, by treating with them on a purely commercial 
footing. A semi-authoritative encouragement was given to this view of their bargains 
by the note which it was customary to insert in advertisements of sales under the 
Court-" The rental is capable of considerable increase on the falling in of leases." 
This hint has often been acted on, and rents greatly above the old level-in !:lome cases 
probably above the full commercial value-have been demanded and enforced, WIth 
the natural result, in a few years' time, of utterly impoyerishing the tenants. 

16. The last step in the development of what may be called the English Land Law in 
Ireland was the passing of the Act of 1860, whereby it was enacted that "the relation 
oflandlord and tenanhhall be deemed to be founded on the express or implied contract 
of the parties, and not upon tenure or service." This enactment has produced little 
or no effect. It may be said to have given utterance to the wishes of the Legislature 
that the traditional rights of tenants should cease to exist, rather than to have seriously 
affected the conditions of their existence. 

17. The Act of 1870 constituted a reversal of this -policy, and the establishment of a 
new order of ideas. For the first time it was decided in some measure to recognize the 
existing state of things. The attempt was abandoned to establish by law the commercial 
system of dealing with tenancies of agricultural land. In Ulster, where the traditional 
rights of tenants had attainfld the consistency of a custom generally recognized, that 
custom was now legalized, and became a part of the law; and in the case of any holding 
not situated in Ulster where a usage prevailed in all essential particulars corresponding 
with the Ulster tenant-right custom, it also was legalized. Where the Ulster custom 
did not.exist, a legislative sanction was given to the pre-existing sentiment that a tenant 
ought not to be deprived of an interest, which, nevertheless, the statute did not in 
terms declare him to possess. But in all cases the only weapons given by the statute 
for vindicating the rights of the tenants were in. the nature of compensations for the 

* Allen, 1901; Forde, 7019; Watson, 7478; Sinclarr, J., 11355; Caskey, 12339; Knox, 16995; Mahon, 
21Hi9, Hunt, 21564; Reeves, 23371; Hussey, 25260; Crosbie, 26201; Barrett, 30551; Hegarty, 30691; 
Fell, 30757 ; RochfortBoyd, 39901. 

t Robertson, 1538; Coleman, 2544; Everitt, 2544, 2567; SImpson, 3342; QuiD, 5756; Brush, 6G94, £710, 
6719, Watson, 7526; Murphy, 10115; Ashe, 11995; l\l'Intyre, 13336; Cawley, 14076; Bourne, 15178; 
Barbour, 15621; Gore, 16977; O'Hara, 19505; Bailey, 20246; Seymour, 20668; Kilmartin, 21035; Joyce, 
21068 j Stritch, 24357; O'Sulhvan, 25804; Walpole, 26187; Barry, 28729; Fitzgerald, 29544; Burdon, 
31602; l\l'Mahoti, 34398. 
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wrongful deprivation or his interest in his holding. Thus the tenant unprotected by Gaveonlyindireet 
the Ulster .custom became entitled, on quitting his holding, to compensation, subject to protection to .".,. 
many restnctions, for .his im~rovements j to C?mpensation,. within limits, f~r money paid ~ta' interesUr.l 
when he entered on his holding j and, more Important stIll, to compensatIOn subject to 8.~, 5, 6. 
a. Bcale for.J.he mere fact of dis~urbance, apart fI:om a.ny consideration of improvements :. ;. 
made or of DiOn~y .pald. on ~ntenng. The remedIes gIven to a ~nant un~er the fiater . . 
austo~ wer.e sImIlar Itt kmd. The teIla;nt who. was served WIth a notice to quit to 
~etermme h!s tenancy ~as to make a .clalID on hIS landlord for the value of his tenant- S. 16. 
nght. LOgIcally speaki?g, ~uch.a claIm ought to have justified a decree to enforce the 
Oust~m, by wa~ of specIfic directIon to the landlord who was found to be violating it to 
!l.bstam fr?m d?Ing so, and to charge no more than a fair rent, if he were found to have 
unduly r~Ised It. But th~ ~bse~ce of such a provision in the Custom itself, and conse-
luently In the law legaliZIng It, and the general tenor of the subsequent sections 
lave cau~ed the word "claim" to have a signification, in all cases, of a claim for money 
-eprese!ltlDg the value of the tenant-light; in other words, for compensation for the 
oss of It. 

18. The full bearing of these observations will not be appreciated, unless it be remem- In what respects 
)ere~ that, in nearly ~ll c.ases of dispute between tenant and landlord, what the it has failed. 
tggneved tenant wants IS, not to be compensated for the Joss of his farm, but to be 
:ontinued in its occupancy at a fair rent. This, as the law now stands, he cannot De Moleyns 118· 
lave j and in order to raise a question before the Court, he is forced to begin by a Everitt, 2~s'9 j , 

IUrrender of the only thing for which he reallv cares. The plaintiff in a land claim if :M'E~oy, 4413 j 
J.".·l t h' • t d . ~ h . • ' Cunnmuham 1e 1~1 s 0 prove. IS c~se, IS urne out wlth:mt t e compensation that he claImed j 9138. b , 

mt If he proves It, he IS turned out all .the same. Even the chance that he might, 
)y consent of the landlord, be allowed to continue in possession at the higher rent, the 
lemand of which in many cases has been the sole cause of the suit, and his refusal to 
lay which has led to the service of the notice to quit upon him, is lessened by the 
)itterness naturally engendered in a cont0st at law between himself and his landlord. The 
\.ct was intended to confer security upon tenants, and has to some extent succeeded in so 
loing j but it has in this respect introduced a new element of insecurity. It has converted 
,rdinary disputes over the amount of rent, and over a tenant's dealings with his 
lOlding, into one-sided wagers of battle, where the prize at stake is in all cases first 
,djudged to the landlord, and the tenant, if successful, is obliged to put up with a 
ubstitute. In a word, once the tenant comes into court, all the law can give.4im 
s compensation in money. The very fact of his making a claim at all presupposes that 
le is to leave the land. It is obvious that a statute of this description, the utmost scope lllll, 3158 ; 
,f which is to give compensation for the loss of a valuable interest, but no right to be Alexander, 8775. 
,rotected in its enjoyment, or to have it restored when it has been taken away, fails 
o afford protection on the usual lines to the tenant's interest in his holding, if that 
nterest be considered as a genuine proprietary ri~ht j and at the same time it is hard 
o see on what grounds such legislation is to be justIfied, if the existence of any proprietary 
ight in the tenant is denied. However useful as a temporary measure, at a transitional 
leriod, it appears to us that the J ... and Act contained in itself the seeds of failure, as a 
Icrmanent settlement. As such, now that it has been fairly tried, it is impossible to 
esist the conclusion that it has failed to give sa.tisfaction to either party. 

III. Cunclusi01lS from the Evidence. 

19. It appears from the evidence that the Land Act of 1870, notwithstanding its The Land .Act 
lefects has conferred advantages upon the tenant farmers of Ireland, especially in ~ co~feTTed 
lister.' It has, however, failed to afford them adequate security, particul~rly in =~:!~~ti>o
Irotecting them against occasional and unreasonable increases of r~nt. The WeIght of in respc,,,t of rl'nt
,vidence proves indeed that the larger estates are, in general, conSIderately managed; raising 
,ut that on some estates, and particularly on some recently acquired, rents have been 
aised, both before and since the Land Act, to an excessive degree, not only as 
'ompared with the value of the land, but even so. as to absorb the profit o! the t.e~ant's 
Iwn improvements. This process has gone far to destroy the tenant s kgItImate 
nterest in his holding. In fister, in some cases, it has almost" eaten up': the tenant- Towllb!.end,165J, 
ight. Elsewhere where there is no tenant-rilTht the feeling of insecunty produced Rd,I, 3J J2 j 
,y the raising of :ent has had a similar effect. 0 The extent and mischief of this feeling :~':::lr J:'!5~3589!; 

f ft-' . hi} .uC.ltt) , , , Ii' insecurity are not. to be measured by the number 0 cases 0 ren raISIng w C 1 ) lull"Y, 10114; 
laVe been brought Into court, nor even by the number of cases where the rent ha3 H.lt!lll",)Q, 3'33-15 , 
,ctually been unduly increased, or of estates on which the owner has been thought tu Dl:.k,·, :Jnol. 
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have unduly raised the rent of one or more of his tenants. The feelineY is contagious 
and has spread far and wide. Even a single case, very likely misappreh~nded, in which 
a landlord, of previously good reputation in this respect, is thoucrht to have acted 
unfairly by a tenant, may largely taffect the. condition and the good feelineY of an 
entire neighbourhood. Since the Land Act, cases of this kind have bee~ more 
fiercely canvassed and more widely known. Some landlords, who previously wero 
content to take low rents, appear to have begun a system of rent·raisineY when the 
Land Act was passed, either because they judged that their former forb;arance was 
not suitable to the new relations which legislation had established between themselves 
and their tenants, or because the profits of agriculture just then were hieYh, or because 
the high price fetched by tenant-right, under the stimulus of the satisfacti~n eneYendered 
by the passing of the Act, made them think that they had hitherto been ~istaken 
in l~tting their land so cheaply. .. 

20*. Thus Mr. S. M'Elroy, Secretary of the co. Antrim Tenants' Right Defence Asso
ciation, says, Q. 4489 :-

" Putting on one side the amount of rents raised on account of the misapprehension created in Rome land. 
lords' minds by the Land Act, WIth the advantages gained by the tenant on the other aide, through 
compensation in the Land Court, I believe the tenants have lost more by increased rents than they have gained 
by the compensation given in the Land Court." 

Mr. Shillington, Chairman of the Armagh Tenant Farmers' Association, says, Q. 
5074:-

"You think the effect of raising rents iu the north has been more or less to interfere with the tenant-right t
The effect has been to reduce the value of the tenant-right, and it has interfered with the comfort and content. 
ment of the farmers, and made them Wscontt>nted, and producing a great deal of agttation and discontent Wlth 
the existmg state of things. Q. Has it affected the sense of secunty they feel for their interest in the land t
Very greatly. It has produced a very general uneasiness and sense ot insecurlty-the gradual raisin .. oC 
rents. Q. Am I right in thinking that it would be possible, by increasing the rent on every farm in that ;ay, 
to do away with tenant-right altogether t-Quite so. It is a question of time whether the Ulster wnant-right, 
on many estates, Wlll not disappear altogether, under the existing law. The facts of the past ten years prove 
that it is merely a question of time." 

Mr. Joseph Alexander, of Imlick, co. Londonderry, says, Q. 8688 ;-
"The Land Act of 1870 affords no protection to the tenant farmer for his improvements, nor as regarJ8 

rent. Q. You mean it gives n.o protection against increase of rentt-None. It gives no protection against 
increase of rent for improvements. Q. Improvements made by the tenant 1-Made exclusively by the tenant, 
• • • Q. The intention of the Act was to give the tenant seeurity for all his rights as they exi.~ted at the tIme 
of the passing of the Act ~-Quite so. Q. You think the Act was not r.ufficient to secure that t-N ot 8ufficient, 
because the landlord can raise the rent to any amount he choses. Of course the tenant has three alternatiyes
he either sits under the increased rent, or he sells his interest and walks out, or he delivers up the farm to the 
landlord, and fights hun in the law court. Q. And they object to fightingt-They do. It is Bomethlllg Ilke 
the three alternatives that were offered to the ancient King of Israel-three months before the 8worJ of the 
enemy, three years' famine, ot three days' pestilence. There have been no land cases in our county court for a 
considerable time. Q The tenants prefer to submit to the increase of rent rather than go to lawt-Yes. 
Q. Going to law means going out of your farm 1-lt does; and it also means going to a place that we don't 
know what will happen to us-no more than we do of a nlture state of existence. We never can tell what 
may be the result of litigation." 

* See also, among others,. Ferguson. 227; Sweetman, 1179, 1190; Robertson, 1403, 1405; Allen, 
1946, 1951; Coleman, 2283, 2298, 2303; Drew, 2726, 274.0;. O'Counell, 3023, 3031; lIill, 3086, 3134; 
Simpson, 3314; Knipe, 3639, 3646; Fenlon, 3715, 3760, 3766, 3772; :r.I'Elroy, 4551, 4550,4581, 4597 ; 
Shillington, 4987, 5079, 5114; Huddell, 5271; Quin, 5660, 5691,5701; O'Callaghan, 5824; Swaun, 6127;' 
Perry, 6246; Murray, 6352; Lennon, 7540, 7610; Campbell, 7656; Henry, 7710. Gault, 8388; Wallace, 
8529' M'Nair, 8649; Alexander, 8689, 8772; Hanna, 8912; Gamble, J., 8986; M'Glmchy,9151; Cun· 
ninO'h~, 9404; Flanagan, 9639, 9654,9675; Dunne, 10025; Norris, 10219, 10235; Warnock, 10312, 10324; 
Mo~ison, 10449; Caldwell, 10545; Coyle, 10572, 10599, 10642; Adams, 10605, 10633; Cole, 10662; 
M'Connell, 10685; Laughlin, 10686; Gregg, 10719; :r.I'Intyre, 10718; Gamble, W., 10873, 10886, 10902 ; 
Loughrey, 11117; Sinclair, James, 11391; Sinclair, WUlwm, 11424; Brooke, 11603; Craig, W.,11666; 
M'Kinley, 11681 ; Ashe, 11990, Craig, R, 12172; Mannion, 12641 ; M'Donough, 128U; Shanley, 13237; 
Cunningham, 13396, M'Kenna, 13839, 13919; Martin, 13954, 13985; Cawley, 1404; Hanlon, 14376; 
Galla,O'her, 14632; Jackson, 14847; Ward, 14934; Flaherty, 14982; Fawcett, 15091,15102; Moore, 15136; 
area;' 15729; Heraghty, 16438, 16351; Glbbons, 16479; Hogan, 16475; Corcoran, 17333; Dowling, 
18060' Morris, 18409; Kilmartin, 20944; Joyce, 21065; Bolster, W., 21675; O'F1J.herty, 21,842; Ca.sey,· 
21960; Barry, 22021; Cahir, 22946, Gubbins, 23508, 23516; Madden, 23522; Stoney, 23608; O'Collnor, 
M., 24537,24583, 24589; 'Moynahan, 24619, 24625; O'Connor, T., 24,650; Carroll, 2U85 ; Allman, 24833, 
O'Donoghue, 25025; O'Connor, M. 25212, Warren, 25498; CMord, 25683; FItzgerald, 25715; Gnffin, 
25885' Walpole, 25982; O'Connor, P., 26303; Foley, 26358; Lane, 26464; RIordan, 26722; Barry, 
28729" O'Sullivan, 28942; Sheehan, 29017; Verling, 29275; Nyhan, 29557; Daly, 29993, M'Carty, 30:!4!), 
Finn '31297; NuO'ent, 31330; Mulcahy, 31349; ::\Iaher, 31362; Flnn, 31370; Burdon, 31585; Croom, 
31998; M'Mahon7 34361 j Orr, 34941; Walsh, 35504; Marum, 35848; O'Hallolan, 35960; Foley, 35984, 
35993, ~6006; Murphy, 36230; Pnngle, 36770, Gartland, 36954; M'Keogh, 37061, 37067, 37074; 
:r.l'&'ovel , 37230, 37240; Phelan, 37275; Smith, 38t11, 38417; Spro1J.le, 38337, 38,645; Pringle, 38777, 
38783, ~lvm, 38833; Holahan,39192. See also Appendix B, a, and Rejererlce Tabl~. 
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Mr. H. Ward, county cess collector, Ba1lintra, co, Donegal, says, Q. 14980 : Illustrations froa 
" A great portion ~f the landlords o.f this country are doing everything they can to put down the Land the Eridence. 

'c:t of 1810, to make 1t a useless letter m the Statute Book, for the rise of rent prevents the tenant-right 
emg any use, and a man won't buy. , . . . , , . ThUs great contention between the landlords and 
1e people. cl1:! not so much exist uD;til after t~e Land Act. The landlords are death on the people. Q. Stand-
I~ on their nghta ~Yes, !"ld saym~ we will not allow thUs Tenant-Right Bill to have effect at all, and we 
ill put on a rent that will destroy 1t, and has destroyed it." 

Edmund Langley Hunt. Esq., of CurraO'hbridO'e Adare. co. Limerick, says, Q 
1653:- 0 0 • • 

"On the properties you are acqua~ted with are there periodical valuations ~N 0, there are not. Q. 
n a chang~ ohenan~ I suppose there 18. a change of rent ~As I say, that Us done very quietly You soo 
Le rents ra18ed and ra18ed. and you find 1t hard to know how it has been done. The tenant must arrange it 
I a matter of fa.ct." , 

Thomas Sanders, Esq., of Sanders Park, Charleville, co. Cork, says, Q. 290Si :_ 
" Do you feel.any diftf'"culty ~ ~ the r~n~ with. the tenants at all ~I can't say I do; on the falling 

It of a lease, I have had very little difficulty m mcreasmg the rents. Q. Supposing a man Us in possebSion 
. a farm and you want to increase his rent, and he disagreed, how would you settle the matter-does it end by 
~ving your own way ~I end it by having my own way. Q. You would not call that Creedom of contract
I)uld you ~It w?ul~ be pe~ect freedom of contract, if I were dealing with an outsider. Q. Exactly. 
lit when a man 1S m possessIon, and ha.'J nowhere else to go to-what would you call it then ~In Bome in
moos it would be perfectly Cree. Q. But there are BOme that would not be perfec.-tly Cree-what would 
IU do when they suggested a perfectly fair commission to fix: the rent'l-I would do what I considered 
ir. Q. That Us fix the rent yourself'l-Fix: what I considered a tail" rent." 

Profesflor Baldwin, of Glasnevin Model Farm, says, Q. 32106. 
" ~ found the ~ion of one nn~ or bad ~ndlord brings d18favour on the whole class in the county or 
ovmc~, and drives actually terror mto the mmds of the people for miles and miles. Q. The feeling of the 
Il&IltB 18 what has happened in one platJe may happen in others ~That is what is in their minds." 

William Rochfort, Esq., of Burrin House. co, Carlow, says, Q. 33255:-
.. The Land Act, in my opinion, failed in protecting small holders from liability to pay exacting rents. I 
not think it atrortls adequate protection in ~eB in which the landlord wUshes to rsise the rent, more 

)ecially on the tenants' improvements j but any legislation ought to be strictly confined to the small men 
10 cannot protect themselves. I do not thillk the small holders are Cree agents. Q. You think the large 
In can protect themselves ~Yes. Q. Where would you draw tIte line'l-Well, I cannot answer that." 

J. E. Vernon, Esq .• of Wilton-place, Dublin, says, Q. 35302 :-
.. You have to deal with tIte quantity of land in Ireland at this moment that Us let at rents that are too 
~h. You must deal with that fact-you cannot shirk the question. It Us a serious question in a legislative 
int of view, but I do not think you can lIhirk it. Q. Do you think that arises Crom frequent rises of rent 
Lce the Land Act 1-Partly from that cause. there is no doubt about it. 1 think it began with the Incum
red Estates Court. A number of men bought land in tItat court on speculation, and increased the rents. 
:ould mention estates on which, since the establishment of the Incumbered Estates Court, I have known 
~ rents raised twice. Q. Have you known many C8.lreS of rise of rent since the Land Act ~I have. I think 
~ passing of the Land Act has had the effect of ra.ising the rents, for this reason, 1 think men have been 
)ught much more within the lines of business. Previous to the passing of the Land Act the landlords let 
~ thing run on; they had the feeling that whenever they thought proper they could raise the rents. The 
nd Act laid down a line, what you could do, and what you could not do j and that drew the attention of 
:reat many men to their rights in that sense." 

21. Under these circumstances the Act of 18'70 has been vainly appealed to for an Theremedyintho 
:equate remedy. It gives no regular jurisdiction over questions of rent. 'Vhen rent is Land Act Usindi
ised, although the rise may eat into the value of the tenant-right, although it may =~ therefore 
'prive the tenant of the benefit of his own improvements, although it may make it Clellt. 
fficult for him to get a livina' on the farm, he must, as a rule, submit. The evidence 
ows that, under a system of gradual small increwoes of rent, tenants have submitted. 
rlg past the point a~ which they consider themselves to be unfairly rented. When at 
;t they decide to make a stand, they refuse to pay the additional rent. If the Ian,dlord 
thdraws his demand, matters go on as before. If he does not, he serves a nO~lc~, ~o . 
lit which at law determines the tenancy. The tenants must then file a "claun, if How lt works (II) 

, • 1.' h' . ht if th '1.' under the Ulster lder the Ulster Custom for compensation lor t eIr tenant-ng , 0 erwlse .lor com- Custo ' 
nsation for disturbance, and for their improvements, if any, Under the Ulster m. 
lStom, the Court inquires whether the c~stom exists on the est3;.te, ~nd w~ether 
e usages applicable to tha particular holdmg support the tenant In his ,claIm ,for Blake, 39703. 
nant-right on quitting his holding at the demand of the landl,ord: These pomts bemg 
cided in the tenant's favour, the Court proceeds to exa~me moo the val~e of. t~e 
rlant-right, and to adjudicate him a sum of mOiley accor~ngly. In so dom~ It IS 

cessary to take into account the amount of rent, upon which, as compared wlth the 
oss value of the holding, the value of the tenant-right in the first plac~ depends; 
d in considering as the statute authorizes, any objection or set-off which elther party B. 18. 
ty urge, and any default 0; unreasonl!'ble c~nduct of either party affecting the matter 
dispute, the point may anse for conSlderatIon whether the landlord was unre~onable 
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in demanding the increased rent, and whether the tenant was unreasonable in refusing 
it. In this way the question of rent becomes an element in the settlement of the 
amount to be paid by way of tenant-right. But no jurisdiction is given to the Court to 
adjudge or to propose a fail' rent as a settlement of the dispute. However, in the exercise 
of their discretion, some county court judges have taken advantage of the stage of the 
proceedings at which the question of rent is before them to declare extra-judicially 
what they think would be a fair rent, and by consent to put the question in train for a 
settlement, upon the basis that the tenant shall be continued in his occupancy at that 
rent. Outside the protection of the Ulster custom, a claim for compensation is "imilarly 
Inquired into and settled without any jurisdiction over the question of rent. In this case 
the court is expressly directed to disallow the tenant's claim to compensation for dib
turbance, if it appears that the landlord is willing to permit the tenant to continue ill 
occupation upon just and reasonable terms, and that the refusal of the tenant to accept 
his terms is unreasonable. There is also an express provision that. the amount of the 
old rent is to be considered by the court, in reduction of the claim of the tenant for 
compensation for his improvements. The only case in which th~ amount of rent is to 
be taken into account in a sense favourable to the tenant is a provision by way of 
exception to the enactment depriving an ejected tenant of compensation where his rent 
has not been paid. In the case of a holding not exceeding £15 rental, ejectment for 
non-payment of rent may be declared a disturbance where the non-payment is found 
to have been due to the rent having been CI exorbitant." This provision has been 
almost inoperative, and for the most part unnoticed. The use in it of the word 
"exorbitant" has contributed to this result. Thus, with the exception of the informal 
proceedings resorted to by some County Court judges outside the strict limits of 
their function, the Act provides no effectual resource accessible to a tenant against 
an undue increase of rent; nor does it hold out to him any benefit whatever, in cases 
of rent-raising, consistently with his remaining in possession of his holding. 

la.ising or Rent 22. On estates subject to the Ulster custom an easy way has been found to 
,t the time or Sale render the Act in this respect entirely inoperative, by selecting the time when the 
,r ~en:t-%1h! tenant-right was in the market for announcing increases of rent. This practice appears 
~~s:m : wa~ 1: to be comparatively a new one, since the Land Act of 18 iO. Before that time there 
~hlch the Act has was a delicacy in meddling with sales of tenant-right. The right of free sale was at 
,een r?ndel'ed in- once the element in the custom which least affecteJ. the landlord's action, the right to 
reratm 3390 which he had established the most satisfactory limitation, namely, the' veto to a 
~~~o~626'; purchaser on reasonable grounds, and the right most clearly established. 1 twas, 
Ianu.I'l, 4261; moreover, the one point in the custom from which the landlord himself derived a distinct 
...eltrim, 11281 benefit. The proceeds of a sale were his acknowledgeJ. security against arrears of rent. 

The discovery of the large sums that were paid for tenant-right might often buggest 
to landlords that the time had come for raising rents; but they did so generally 
at their own convenience, either at fixed periods, or on occasion of the general 
revaluation of an estate. After the Land Act, a demand for an increase of rent, if 
followed by a notice to quit, became liable to the inconvenience that a tenant might 
refuse to pay, and might serve a claim for compensation for his tenant right. In' this 
way the landlord, if he -persisted in his notice to quit, might be forced unex,Pectedly 
to pay down a large sum of money, when he had only calculated on recelving aI\ 
increase of rent. To wait for a sale of the tenant-right, and then announce the increase, 

"ode 1ll whIch 
hIS has been 
IFOught a.bout. 
ilill, a13~. 

was a course which made it in the highest degree improbable that any resistanCE; would 
be made to the landlord's demand. This is what happens; if the sale goes on, and 
the increase of rent is submitted to, the outgoing tenant generally has to bear the loss; 
in which case it is common to deduct £20 from the purchase-money for every £1 added 
to the rent. In other cases the purchaser, who is in the nature of things generally 
richer and more sanguine than the vendor, may be weak enough to pay the full value of 
the tenl'lnt-right, and the higher rent as well. No purchas.el' if well advised will pay 
the original purchase-money, and go into possession of the farm against the landlord's 
consent, while refusing to pay the additional rent. If he does, he will be served with 

W~ock, 10383 j a notice to quit, and will thus have bought a lawsuit. It he makes a claim nnder these 
l4orrlllon, 10483. circumstances, he will only get the diminished value of the tenant-right at the increased 

rent, unless he cap. ehow conclusively that the additional rent demanded is excessive. 
He also runs the risk, having purchased without the landlord's consent, of having his 
claim entirely disallowed. If no sale is concluded, as very often happens, the disappointed 
vendor, generally in difficulties, and eager to realize, is obliged either to begin treating 
again for a sale at the - reduced value, or else to come to terms with the landlord 
under disadvantageous circumstances. The di~content resulting from these proceedings 
will be found reflected in the evidence. 
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23.- Thus Mr. S. M'Eltoy says, Q. 4522 :-
.. Very much evil has arisen with regard to the raising or renta at the change of tenancies. • . • 

The same principle holds good over the greater number or properties in the north of Ireland and creates a 
great deal of bad feeling." ' 

Mr. James Ferguson, of Silversprings, co. Antrim, says, Q. 4888 :-
"Are the rents raised before the ea.lea1--Yes; the parties are told that the rent will be increased and then 

when the farm is bought they add something to the rent. Q. The rents are creeping up I-Creepfug up by 
degrees." 

Mr. Shillington says, Q. 4987 :-
" There are several circumstances taken ad\"antage of by landlords to advance renta. On one of the estates 

I have named it is an invariable custom, on a change of tenancy, to increase the rent. . • • . • • . • 
"Q. 499~. J do not kno",,: that ~e c.ustom existed until the agitatio?1 took place in reference.to the Land 

. Act. 1 think about 1869 18 the first 1llJ!tance I have. Q. You conBiller it was in connexion with the Land 
Act, or the proceedings before the Land Act1-Yes." 

Mr. Joseph Perry, formerly Secretary of the Down Tenant Farmers' Association, 
says, Q. 6228 :-
, "Where tenant-right cannot be denied, in several cases since the Land Act came in, where they cannot 
prevent free sale they have adopted the plan of raising rent at the time of the transfer of a f.J.rm. • • • • • • • 

.. Q. 6232. Rents raised at the termination of a lease or on change of tenancy 1--Yes; it is on change of 
tenancy we complain of, and it is not on the termination of the lease-that, we think, is natural. We don't 
object to it. • • • • • • . . • . 

.. Q. 6240 . .At a regular fixed period I would rather have it, than at the time of a sale, becalL~e it destroy. 
the confidence of parties." 

Mr. Joseph Beatty, of Keenan, Lurgan, says, Q. 7358 :-
.. You say there i~ a general tendency on the part of landlords to increase the rent 1--1 do. Q. To "nibble 

it up" 1-'1'0 nibble it up. Q. Is that done at stated intervals 1-Generally at the fall of a lease or change of 
tenancy. Q. If a lease was made a long tlIDe ago, say forty or fifty years ag<>, and that the land wa~ let 
('heap, do you thmk it would be wrong to ralSe the rent on tho termination of the lease 1-N 0; of course in 
buch a case as that it would be right to make a change. Q. You say the rent is increased on a change of 
tenancy 1-Yes; if a man wished to sell his farm, and another man wants to buy it, and they go into the office 
in order to get the purchaser accepted as the tenant, and his name put in the book, hls rent is generally 
increased. Q. Is it unjustly increased, in your opinion 1-In very many cases It is; in some cases It is not." 

Mr. Joseph Laird, of Ballyclare, co. Antrim, says, Q. 8420:-

II Is there any fixed rule all to the tlIDes when rent may be raised 1-N 0 fixed rule. Whenever you sell a 
farm the rent is raised, even if It had been raised two years before. Q There is an increase of rent upon every 
change of tenancy 1-Yes; and in fixing the rent they never examine the subsoil or anything else; they just 
SIloY It is wOl'th so much, and the tenant must submit. 1 believe the landlord should get the f.ur value of the 
farm, deductmg the improvemt'nts the tenants have made." 

Mr. John Donnell, of Dunnamanagh, Strabane, co. Tyrone, says, Q. 10981:-

.. Is it a fact that you have not heard of this rule of increasing rent on a sale of tenant-right being adopted 
upon the estates until after the Land Act 1-Yes. Q. It was not adopted on the estates in your nelghbourhood 1 
-Not in any part that I heard of." 

Major .James Hamilton, of Brownhall, Ballintra, co. DonegaJ, says, Q. 14742:-
"But what they complain of is the introduction of the custom of 1\ rise of rent on the change of tenancy1 

-That I understand has been the custom here about Donegal. I was going to try that at one time, because 
when prices rise a landlord has to rise his rent at some time or other. I thought it would be a good thmg 
to do It at the ti:ne of the sale, but I found land might be sold two or three times, and it was COnfUl!l~g, I .had 
to drop it. Q. Do you have periodical rises of rent 1--0n one part of my property it has not been raised smce 
1826. Q. You think it destroys tenant-right 1-Well, I think a rise on sales might deter the purchaser." 

Mr. Alexander Caruth, s0licitor, Ballymena, co. Antrim, says, Q. 34643:-
.. Is the practice of increabing rent on change of tenancy a common practice 1-1 should not say it is 

common, but latterly it has grown more into p:actice than formerly: Q. S~ce th~ passmg ~f the Land Act' 
-Yes; my attention has been more c.uled to It. I never had occa.'>lon to think oC It before. 

_ See a180 among others:-Simpson, 3307, 3355, 3389; Knipe, 36-12; Robinson, 5321, 5338; 
Walker 5381'· Quinn, 5660,5731,5747,5756; !l'Geany, 5855; Swann, 6167; Gray, 6169; Perry, 624-0, 
6257 ; Gardn~" 6301; Moore, 6343 j Murray, 6374; M'Aleena, 6380; Beatty, 7366, Lennon, 7543, 7553, 
7602; M'Kean, 7908, 7929; Mulholland, 8345, 8352; Wilson, 8!33j ]\l'Murtry, 8460; Wallace, 8555, 
Alexander, 8853; M'GlincllY, 9116, 9129, 9148, 9156; Hanna, J. 8., 9615; Flana"uan, 9733; Browne, 
9783 9928' Douglas 10015; Dunne, 10035; Norris 10249, 10253; Warnock, 103H; Rankin, 1050-1; 
Cald~ell, i0554;' C~yle, 10593; Cole, 10670; Donnell, 10969; Loughrey, 11095; M'Kmley, 11686; 
~l'Kellna, 13780; Smollen, 14599; Gallagher, 14635; M'Gaharen, 14665; Kelly, .146~5; Jackson, 14861; 
Thomas, 14990; Moore, 15142; Clarke, 15685; Crean, 15791; Hunt, 4654; 0 Sullivan, 2!913; Caruth, 
34637; Prmgle, 36701; Smollen, 36811 ; Phelan, 37281; Gibson, 38R38; Read, 38857. C 2 
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24. The question of rent thus raised appears to us to underlie every other. But, apart 
from increases of rent, it has been shown by the eviJence that the insecuritv of the 
present system of tenure, though diminished by the Land Act, Rtill operates, as it has 
formerly operated, to cause djscontent. The Act has, indeed, been successful to some 
extent in checking capricious and arbitrary evictions, by the imposition of a payment 
in the nature of a fine. But it has, as has been shown already, introduced a new 
element of insecurity, by intensifying the struggle in cases of dispute, and by obliging 
all proceedings to begin with a notice to quit, to be followed by an ejectment and 
loss of possession, even though the tenant might be successful.· 

25. We have further to report that the scale of limits imposed upon the amounts 
recoverable, outside the Ulster custom, for disturbance, has been found inadequate. 
[t is.\ in evidence that it has been found possible for a landlord to evict a tellant, to 
pay Him the full amount that could be awarded by the Court, and to recoup himself, 
and put money in his pocket, by the incoming payment of a new tenant at the same 
rent. 

26.t Robert Ferguson, esq., Q.C., County Court Judge tor the West Riding of the 
Oounty of Cork, says, Q. 221 :-

"I think, with sufficient power to inflict a penal compensation where the c8.l!e was unjust, I could havf' 
prevented every unjust eviction; but my powers were shorthanded altogether. Of cOUlse the compensation 
for dIsturbance is a penal cha.ra.cter to a certa.in extent, but it ought to ha.ve been double. My power to make 
it really effective should have been double wha.t it is, beca.use m the cases where men were rea.lly anxious 
to get possession the compensation for disturbance was insufficient. Tht'y were cases where the landlord wall 
very much of the class of the tenantry, and was prepared, at allY peril, to get up his land for the purpose of 
possessing it himself, or gIving it to some tenant who would pa.y him more than any compensation I could 
give, and I have had very strong cases to tha.t effect. One of them is worthy of note, but the landlord the", 
was a man of positIOn, a gentleman resident out of the country, and Ite deliberately brought two evictioUII 
of a very distressing character, with a full knowledge that I would give every penny of compensation I coul,1 
give, but, with the perfect knowledge also that he could get, on the same estate, a larger sum for the tenancy 
than anything I could give. He put out one man and paid the compensatIOn, receIving a larger sum from 
another tenant whom he suhsequently ejected from another farro, receiving a large tine for this farm also. 
Q. That was two evictions on the sa.me estate'l-On the same estate; by each of which he put into hIli 
pocket a considerable sum, more than I compelled him to pay; the case is well known, Ml·. Shaw knoWII it. 
Q That is the same holding evicted twice'l-No, but two evictions on the same estate. One tenant covetoull 
of. the fat'm of another said to the landlord, 'If you put that man out I will pay you so much,' he put him out, 
1 give compensa.tion, but he gained considerably by the evictIOn. When he went to deal WIth the mall 
whom he had put out he said to him, 'You need not have done that to me, I would have paid YOIl as much 
perhaps; besides that man has two farms, the one he has himself IS as valuable as the one he has taken from 
me.' 'Do you say so,' he said, 'Would you pay the same for it 1 ' He agreed to do so, and proceellingN 
were immediately ta.ken by the landlord to get possession of this farm also.' " 

The Rev. Charles Davis, P.P. of Baltimore, co. Oork, mentions a case, Q. 29684 :-
co The COlmty Judge pronounced the tenant to have been capriciously evicted, and gave him the full 

compensation allowed by the Act of Parliament-namely, .£90; but th9 landlord got the man who succeeded 
him to double the rent and give .£210 fine." 

John Ohute Neligan, esq., Q.C., Oounty Oourt Judge for Meath, says, Q. 34875 :-
" In the l .. aper which you sent to us, you draw attention to one of the clauses of the La.nd Act, which in your 

opinion works injuriously 'I-Yes-I refer to the fourth paragraph of the third section of the Act. I would 
suggest the repeal of that clause. I have had cases before me, where I Itave been compelled to put the tenant 
to hIS election and say, 'you must either reduce the number of years' rent you claim for dIsturbance, or I 
cannot give you anything for your improvements.' I think that dause has -worked hardly in several 
instances. I would repeal it in toto. I see no reason whatever for it, and I have known it to work unjustly. 
Q Ha.C! not the ,tenant the power of electiou'l-Yes, bl\t stIll the result is to deprive him in some caBell, 

either of the compensation for improvements, 01' of a portion of the claim for .listurbance, which I would have 
given him. Q. Baron DOWSE-I have known instances myself, where it worked hardly-I have st'en it in 
cases that came before the Land Court on appeal 'I-Y es; it ought, I think, to be repealed." 

Arthur Hamill, esq., Q.C., County Court Judge for Sligo, says, Q. 4197; (compare Q. 
4216) :-

" I am ,of opinion if the third clause, which is the disturbance clause, could be enlarged, it might be done 
beneficially. I have taken the liberty of putting my view of this clause on paper. I think if th" compensa
tion for disturbance was increased to the extent of ten yea.rs of the annual rent, inl!tead of the seven years, it 
might be beneficial." 

* De Moleyns, 15, 65; Allen, 1876; Hamill, 4225; Tute, 13986; O'Connor, 24489. 
t See also, among others :-Sweetman, 1126; Robertson, 1436; O'Brien, 4052; Mahon, 21159 ; Bolster, 

21761; Herbert, 22776; Fitzgerald, 22277; O'Connor, M., 24497; Moynihan, 24620; O'Sulhvan, 24928; 
O'Rourke, 25091; Riordan, 26751; Cronin, 29383; Murphy, 29404; O'Halloran, 31549; Dowhng, 34455, 
34409; Smollen, 36901; Mabel', 37209 ; M'Govern, 37238. 
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7. It has also - appeared that landlords have elected tenants holdina' under the Com t" 
t t h 'd h h J. 0 pensa Ion .or er CUB om, ave pal t em t e amount awarded for theIr tenant-right, and have 10000c,Ctenl\nfrriaM 
t the L'mds at a profit. inadequate. «> 

8.* Thus, Mr. John Wallace, of Alta Hammond, Carrickfergus, co. Antrim, says, Illustrations fro .. 
1527:- the Evidence. 
~r. Biggar's Cather purchalled a portWD, and he and Mr. Raphael made the greatest me in the rents. 
~r. Biggar'~ Cather 'I-Y~, he ~ now de~. Q. Did they raise the rents,. when they bought, on the tenants 
In occupatlon'l-?rIr. Biggar did not ra.I.Be them for some little time but I think he did so for this reason 
he told me himself he would not settle what the rent would be till it was known what the issue oC th~ 
question would be. Then aCterwards he fixed the rent, when he knew the new law. The first thing he 
wa!l: there was a. widow who said it was impossible that she could pay the rent he had put on. He gave 
lotice oC ejectment. That Walt one of the fiI'l!t cases tried in this country. Q. Mr. SHAW-What was the 
t oC it 'l-She obta~ed £400 ~n a farm oC forty acres. Q. And she was put out 'l-She was. The 
NOR DON-What did he do with the land'l-He got a person to take it at the £400 and raised the 
; and it ia now £2 108. an acre, I think. ' 

9. The feeling of insecurity has operated to check the process of improvement The Act has con-
1e soil. The restrictions which the Act imposes on compensation for imJ-lrovements Ce~ insufficient 
3 J>revented the tenants outside the Ulster tenant-right from receiving a fair equiva- :ccuntyon te~t. 

1.' th It f th' . d t Th .. b . .or compensation J.or e resu s 0 elr In us ry. . ese restnctlOns ar compensatIon for for thell' improve-
rovements other than permanen~ buildings a.nd reclamation of waste lands, if made ments. 
re the passing of the Act and twenty years before the claim for compensation. II. 4 (1). 
'1 allow the right to compensation to be barred by express contract, if the s. ~2(21' last 
·ovement is such as would appear to the Court to be calculated to diminish the ::mph but on~e.ra,. 
~ral value of the landlord's estate, and, in all cases, if the value of the holding s. 4 (3). 
ot less than £50 a year. They bar it, with certain exceptions, 10 the absence of s. 4-, end. 
'ess contract, on the termination of leases, if such leases should have existed for 
Iy-one years before the claim. S~ill more important is the direction to the 
·t to take into consideration the time during which the tenant may have enjoyed 
advantage of his improvement and the rent at which he has held his holding, 

a view to the reduction of his claim. Claims for improvement arising from 1 Ba.ttersby .. Darn
proper cultivation of the soil in the course of husbandry have been held to be ley, 11 L. T. '" 
Ided from the benefits of the section. Most injurious of all has been the result of Sol J. 2!!3. 
lions as to the construction to be placed on the words "Made by himself or his 
ecessors in title," which have been interpreted to exclude from btmefit all tenants Darragh 11 1I1ur
se continuity of possession and title has been broken by any change in their legal dock, Don~ell's 
ncy since the improvements I..:were made. This has opened many easy ways to Irish Land Act, 
Ie the section altogether. A tenant remaining in possession after the expiration 281. H b 
I h h 'd b . I te t fi to Holh. ar erton, , ease, so soon as e as pal rent, ecomes,1O aw, a nan rom year year D U's R 176 

~r such terms of the lease as are applicable to that species of tenancy. If a 11~nne ., • 
lord serves a notice to quit and then on its expiration arranges with his tenant for Millican 11. Hardy, 
change in the rent, a new tenancy may be created. If farms are re-arranged, by D. R., 473. 
;ransfer of a portion of the farm from one tenant to another, and a re-arrangement B~gly.;; ~ow5n27 
e as to the rent, or if a change is made in the rent merely, it is consldered by ;.o~ a.~d Ka.ne· 
~ County Court Judges.tha~ a new ten~ncy is created. In all these cases the claim "TheStatu.teLa';" 
Le tenant for compensatIOn IS now consIdered to be barred, even though he may of L.,,& T. lD Ire
.elf have continued throughout in possession. In the result,t the Land Act seems lantso 
s firs~' passing to have stimulated ten~nts, especially ~n Ulster, to imp~ove, while p. • 
lords' improvements were checked by It. In proportIOn, however, as ItS defects 
me apparent the returning sense of insecurity has not only c~ecked ten.a~ts' ~ 
'ovemellts but has in conl'unction with other causes-recent scarclty and polItIcal Boycott, 1~4-()30'1' 

, , . d £ 1 t t to O'Connor ~46 ; ,ement-contributed to bring about the present ~oncerte . re usa 0 pay ~e~ ~ or Baldwin, 'U!68. 
more than the amount of Griffith's valuation, whIch constItutes a grave cnSlS 10 the 
LS of the country. 

I.t Thus Mr. Robel't Ferguson says, Q. 257:- must~tions from 
.s to the question oC improvements the Act is more perfect, but still defective. I have felt hampered the EVidence. 
e state of the law where new Iettings, where new agreements were made between the tenant and the 

ell aLso, among otltllT8:-McElroy, 4565; Laird, 8411; Morrison, 10470; Meek, 12293; Jackson, 14910; 

, 18633. 0141 S' lair 
)e Moleyns, 102; Allen, 1943; MCNeill, 6091; Atkinson, 7294 j K~r, 8045 j Murphy, 1 ; • me , 
9, J1364; Lepper, 11651; Ashe, 11987 j Craig, W., 11663; M'C.Jlion, 12222; BOlll"lle, ~5230, Crean, 
I; Clancy, 18177 ; Blake, 18723; Persse, 18869; Richardson, 18943; French, 19100; 0 Ha.ra, 19476; 
artin 2094-2; Joyce, 21071; Crosbie, 26224; Sherlock, 30958; Phelan, 37289. . 
'ell also, amfJng others :-Sweetman, 1161 j Robertson, 1380; Meagher, 2118 i Eventt, 2503, 2536 i 
,hy, 2789; Kelly, 3691 i Fenlon, 3733 i Battersby, 4384 ; Ferguson, 4816 i Hanna, 8914 i ~a.~ock, 
). CawillY 14104 • Davys 14275 i Robb, 18636; O'Flaherly, 21890; Frost, 23313; 0 Sullivan, l; O'Donoghue, 250'31,25044; O'Rourke, 25079; Warren, 25476 i Krey, 26100 i Dorgan, 28891 j 

ing, 34490 ; Tracey, 36302. 
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landlord, such as a. new lease or a. new tenancy created, the result of which was, perhaps, without the attenti. 
of eIther party being called to it, the result of that new agreement, beneficw. apparently to the tenal 
giving him a continuance of his title, was actually, in my -view of the law, the destruction of all his claim I 
improvements. .And that should be remedied by an enactment that no new tenancy created between the sal 
parties should destroy the right of the tenant to compensation for his improvements in the absence of , 
express contract between them to that effect. Very hard ca.'!es have occurred where unconsciously the nl 
tenancy was created, and I have had to refuse compensation for improvements made before the new tenan( 
Q. 296 Referring to section 4 of the Land Act, do the cases of exception, in your opinion, work well ~ 
conSider the exceptions are too numerous. I tlunk the briefer legi.s1ation is lIpon 6uch subjects the better. I 
instance, the exception of tenants holding under leases made before the passing of the Act is, I thiJ: 
inadvisable. I think a tenant holding under a. lease made before the Act ought to be in the BRme POSltl 
as one who holds under a lease made after the Act. I think the right t,o compensation for dISturbance ou~ 
to go further, and that it ought to exist independently of the length of the term-subject of COUI'lC to t 
discretion of the Judge. I do not see why, if, at the termination of a. tlurty-one years' lease compensatlOD 
to be gIven for dlSturbancl', it should not be given at the termination of a lease for a. longer period. 'I 
s'ame harshness would arise m the one case as in the other. I do not see why the judge should be depl'ived 
the power of giving compensation in a case requiring it m point of justice. I thwk the limitatIOns 8 

exceptions are too numerous and without sufficient cause. Q. The reason for excepting the holder under a Ie, 
for so long a number of years, was, of coursE', that it was presumed he would have been Bufficiently corupensa1 
during his long occupatIOn for any improvements he had made1-Well, those are theories which 1 never jj 
justified in practice. I think the only justice in those cases would be the discretion of the judge. I thl 
these are troublesome limitations and too much in the landlord's interest." 

John La Touche, Esq., says :-

"Q 885. Are there any special points in the Act as to which you are prepared to give Bome information 
the CommISsioners with a view to improve the relation between landlord and tenant in Ireland 7-As far as I 
knowledge goes it works extremely well, but I should be myself inclined to extend the proyisions of the J 
so as to apply not only to tenants-at-will but to tenants having leases, and I should prOVIde full compensntJ 
to tenants for the improvements they have made on their fd.rlllS on leaving their holdmgs, whether voluntal 
or not. Q. Is not that the present law 1-1 rather thmk not. Q. Are not tenants entitled to compensatIOn 
improvements no matter how they leave their farms1-Not all tenants. Tenants holding up to a cert. 
valuatIOn are-not tenants holdmg under a long lease. I would extend to all tenants the advantagew n 
privileges of the provisions of that Act. I know some cases myself where if the landlord had not been v~ 
kind indeed improvements made by the tenants would certainly have been sacrificed. Q. That is probably 
the case of leases made before the passing of the Land Act 'I-It is." 

Professor Baldwin, of Glasnevin Model Farm, says, Q. 32333 :-
" After the first year of the Land Act there was a far greater amount of work done by the tE'nant than 11 

been done in the precedmg SIX years But the people were made to expl'ct- they did not understand j 

Land Act-in a general way they got the Q,pinion It was a good thing, and they had security I but "'}, 
a number of cases came up to be tested in the Courts, the amounts awarded In compensation for Improveruci 
fell so immensely short of the expectatIOns of the peopla that it practically killed all Improvement~, a 
there has been httle done swce 

" Q. 32335. The O'CONOR DON.-Do you think the Court awarded le~s than the IIDprovempnts 1-1 • 
Q. Have any cases of that kind comtl under your notlce 1-Yes, and It appears to lll!' that Act almost I 
very little option to the County Court Judge. Q Baron DOWSE -The Act dIrected the County Conrt .J, 
to take lUto account the length of tune the tenant had enjoyed the improvements l-Exactly . 

"Q 32340. You thmk if a property was rented very low, that ought not to have any elfect m the com,)' 
Bation the tenant would denve fl'om improvements l--Certainly not. I contend if a tenant leally ltfteu 1 
stones, as I sa.w them lifted on that very estate of Lord Dillon's-I actually saw the stoneq hft<"d flOm a fit 
I thought it was a graveyard -and a poor man named Campbell had made an outlay thE'le that a landh 
would have had to pay £30 an acre for. Lord Powerscourt took It into his head to rectum a lIttle tield n~ 
Glencree, to see what it would cost him. He reclaimed four acres, and It cost him £30 an acre. Yc 
lordship's predecessor reclaimed fields on the Garryhlll est<1.te, and It Will co~t almo!.t the bame- not qu 
as much. Now, these improvements, when there IS a pelm,ment chan~e in the land-the 4nd no Ion; 
is what it was ongmally-and for that l.J.Sting change I con-.lJer the tenant is ju~t a~ mu(.h entitled 
compensation as the landlord" , 

31. We desire so far as possible to keep the discussion of the rights of the case 
the Irish tenantry separate from any considerations arising out of the present conditil 
of Irish politics and society. The agitation on- the land question has not hindell 
us, in any respect, from obtaining evidence, and will be found to have exercise 
upon the character of the evidence tendered to us, less influence than might ha 
been expected. Nevertheless it is impossible to ignore circumstances which 
largely increase our reaponsibility in offering, as it is our duty to do, recommendatio 
for legislation now to be undertaken. Tena.nts have been advised to withhold th( 
rent, or to pay no rent beyond a certain standard, until a measure shall have bc~ 
passed, the outlines of which have never been accurately defined. 

32. We regard the present condition of affairs as a symptom of deep seat~ 
disorder in the body politic; and we are not blind to the difficulties of legislating f. 
the removal of grievances, at a time when many of those who complain of the 
have behaved in a manner calculated to dishearten the friends of good govern mer: 
If we are right in maintaining that grievances exist, for which the present law provid, 
no remedy, justice requires that a remedy should be provided, whatever may ha, 
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m the conduct of indi\Tiduals, and however widely the example set by them may 
,e been followed. Weare not careful to answer the objection that legislation 
ler the.se ~ircumstances is legislation under the influence of panic. It is to the 
usal of Justice, through dread of consequences, that the imputation of panic aJ?pears 
r~ appropriate. It may be.sai.d that, at a time when a part of the commuDlty are 
kmg d~mands beyond wh.at IS Just and reasonable, to give them what is just will 
:er s.absfy them, ~nd ~Ill only ~ncourage them to continue agitating for more. 
IS mIght have weIght, If- the legIslature and the discontented section of the com
~ity could be regarded as two hig~ contracting parties, and if the concession oC 
bce on the one ~and could. be considered.as the price for a cessation of agitation on 
other. Such !lews are eVIdently subvers!ve o~ the first principles of order. Let 

b.t b~ done, Wlthout regard to any considerabons, save those which belong to the 
tter In deba~e. What should be done if, after all just grievance is removed, 
:ontent continues, and something more is asked than justice is not hard to say. 
~ eJ{perience of legislation in a free community seems to prove that no such 
summation is to be apprehended. It is far more frequently found that even an 
)mrlete measure of Justice will I>ucceed~ for a time, in stilling the most violent 
,atlOn. 

3. The gravity of the present occasion does indeed require that the remedy Moderate tone of 
r to be proposed, for an admitted grievance, should be complete. We wish to place the evidence given 
record our decided opinion that unless the measure is a full and exhaustive ~::an~=~ 
, going to the root of the whole matter, and settling it permanently, it would be Leah/'27219 ' 
,er not to interfere with the question at all. We are able to point to evidence ' . 
~ a complete measure of justice, - though it may not be nearly all that is 
landed by the more extreme, will bear along with it a more than usually good 
nise of acceptance. Nothing is more noticeable, in the immense mass of 
lence we have taken, than the general moderation of the tone of those who feel 
nselves aggrieved by the exiSting la~, and the almost complete absence of demands 
measures of confiscation, and of proposals tending to create antipathy between 
~ and class. It may be said that the present state of popular excitement is 
accurately reflected by such evidence. This may be true, for the moment; but 
deeper feeling, the truer utterance of the tenant-farmers in all parts of Ireland will be 
ld, we are convinced, in their own deliberate statements, made in answer to an 
utial inquiry, with a view to their being placed on record, and for the express 
)ose of influencing legislation. If by the general consent of such men, selected in a 
ety of ways, some on their personal application, some as representatives of associa-
s, some of localities, or as delegates of meetings convened for the purpose, some 
rht out and summoned by ourselves with no object but to obtain the fullest 
esentation of their views, the tenant-farmers of Ireland declare that they do 
desire the expropriation of landlords, or the confiscation for their own benefit of 
property of others, but that they do desire to cultivate their farms in security, and 
~ceiV'e the full profits of their industry, while rendering a fair rent for the land 
, occupy to those whose means have been invested in it, we cannot consent to set 
e such testimony for less calm, less representative and less responsible utterances . .. 
t * Mr. John Everitt, of the Drogheda BoarJ of Guardians, says, Q. 2628 :- Illustrations froa 
r that i.~ done and the tenant holds the land and is allowed to sell it, and cannot be tW"lled out 8.8 long 8.8 the Evidence. 
,Y9 the rent iou think--1-That would settle Ireland, there would be no more about anything. It 
settle the ~hole country. I suppose I spoke to a hundred tenants since _I W8.8 8~king to Mr. 
ell, every man said they would be satisfied with that. Q. What do you think of buymg landlords 
nd out with three hundred millions of money !-Oh, nonst-nse. I 'Would be sorry they would leave the 
ry. In the first place those three gentlemen I have mentioned, they give a tone to society in the country. 
nd there would be nobody left to grumble at if the times were bad '-Exactly. I could not get a 
to gi.ve evidence here for me only three resident landlords. I could not get any tenant farmer to come 
rd hke a man until these gentlemen came forward." 

I Mr. James Ferguson, of Silversprings, Doagh, co. Antrim, Q. 4875 :-
he tenantr\- should get a right to purchase their holdm!!S if the estate comes into the market, and th, 
"llment sho~lU assIst them, and then we would have peace. <> Q. You would not compel a Lm<!l~rd to sell J..
LId not. Q. A gentleml;\n who was examined t() day said that tIle tenants should have a ngllt to compel 
landlord to sell whether he hked it or not '-That was nonsense. n 

'66 also among others:-Robertson, 1457; Coleman, 2391; Murphy, 2812; Fenlon, 3777; M'E!roy, 
• Shullnrrton, 5092, 5108, 5163; WIlson, 8453 j Rankin, 10529 j Caldwell, 10564; Bo1ster, 21706; 
~y, 22613, 22637; Hogan, 23784; O'Sullivan, 24953; Walpole, 26067, 26082; Bennett, 28428 j 
1,34294; Dowling, 340492, 34551; Smollen, 36883; Magher, 37220. 
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Mr. Henry MIKean, of Benburb, co. Tyrone, says, Q. 7981:-
I< You are of opinion that the landlord has a right to seek a rise of rent if he thinks the l.md is to~ 

low7-Yes. Q. And the tenant to seek a reduction if he thinks that it is set too high'l-Certainly. Q. If 
that system were established, do you not think there would be in the country a great deal of excitement and 
re-valuing'l-There might be, but 1 have been working amongst tenant farmers for some years, and hl\ve 
been intimately acquainted with them, and it is only in exceptional cases that I have heard a man say that 
he would not pay a fair rent." 

Mr. William Heron, Valuator and Tenant Fa.rmer, of Doonamurray, Collooney, co. 
Sligo, says, Q. 14074 :- , 

<II know an estate on which the tenants acted very fair. The landlord sent a valuator, and they would not 
agree to that, and they named me. The landlord said, 1 will take him too, and 1 had the difficulty of acting 
for both, and 1 satisfied all the tenants except one. Q. Sometimes people won't be satisfied'l-The land 
w~, most of it, naturally good. They said, 'The land God Almighty made good we will pay the value of, 
but \the land we made good we will pay accordingly for,' and if you take that into account, you generally please 
them." 

Mr. James Daly, of Castlebar, co. Mayo, says, Q. 17669:-
" If there was a bill passed giving perfect security and arrangin~ the valuation between landlord and tenant, 

allowing the tenant to sell h18 mterest whenever he hkes, with provision for the creation of a peasant pro
prietorship, would that meet the case 1-Yes, that would do. If you give facilities to create peasant propl'ietors 
you wodd make the peasants more conservative than the Conservatives. 1 am a Land Leaguer myself, and I 
would not be a Land Leaguer If it had anything behind it like revolution. 1 would fight against it. Q. YOIl 
don't want to do anything of that kind, but you want to improve the country you are in 'I-Yes. 1 brliev6' 
the people are misrepresented, and I very often saw myself misrepresented. Instead of bettering me it would 
make me more disloyal; they arrested me and brought me down to Sligo, and instead of retarWn" me in tht> 
work it made m~ a spoiled child." . 0 

Mr. James Kilmartin, of Loughrea, co. Galway, says, Q. 20958 :-
"Have you tUI'ned your attention to the promoting of peasant proprietoJ'ship 1-1 think that would b6' 

very def:lirable, but 1 don't think the Government wonld be able to pass a measure expropriating the landlords. 
Mr. Gladstone would not have the power, I believe, to do it. Q. Do you think Mr. Pam.ell could do it '1-
Not at all. Q. Would you not think that buying out all the landlords of Ireland and letting to the tenants 
would be beneficial 1-1 think it would be beneficial. Q But not practicable'l-No; but with absent land. 
lords it might. I believe that peasant proprietary is the basis of a fair settlement of the land question, but I 
don't believe that in the present state of parties it is possible. Q. But wherever you find an industriou8 tenant, 
and the landlord willmg to sell, you would offer every facility '1-1 would. Q. Gradually that woulJ spread 
over the whole country, and become a national institution in course of time'l-Yes. Q. But would you not 
turn out the landlords without their own consent '1-1 would not think it fair. Q. Nor without giving them 
compensation'l-That would be the amount of the purchase-money. Q. You would not take anything from 
them '1-1 would not. Q. And you think the tenant should pay a fair rent for his holding'l-That is the 
extent of the whole question. . • • • • • If the Ulster custom were defined in this way, and extended 
in this way to all parts of Ireland, it would be easy to settle the. land question. 

II Q. 20969. Would it satisfy the people, do you think '1-1 think it would. . • • . From my knowledge 
of the people and of these agitators, no one asks for the land for nothing. They distinguish between 
what is l'ight and what is wrong, and want only what is fair, I think." 

Mr. William Bolster, ex-president of the Limerick, Clare, and Tipperary Farmers" 
Club, says, Q. 2] 833:-

"I think it would be a wise thing for the landlords to settle the land question, for 1 find every year it becomes 
worse. When I first became president of the Farmers' Club, 1 think before we had Mr. Butt in Limerick, our 
idea was a thirty-one years' lease; that is sixteen years ago. We crept from that to a sixty-one years' lease. 
Then Mr. Butt came in, and it was the three F's, and we forgot these two things which we thought at one 
time would be satisfact:>ry, and now we believe we must sweep t.he landlords away altogether; and I believe 
really that if the question is not settled soon, 1 don't know where it will end. Q. Baron Do~sE.-That 
is a dangerous doctrine, for if It was settled you !night still keep creeping on 'l-No; these three F'B would 
satisfy us. Q. Mr. SUAW.-You only state this as showing the WISdom of settling the question at once 'I-Yea." 

Mr. Thomas O'Rourke, of Tralee, says, Q. 25080 ;-
"I would prefer a peasant proprietary, if it could be est:l.blished without sending the landlords out of the 

country. 1 believe the landlords of the country should be treated justly. 1 would not confiscate a Bingle 
pennyworth of property from them; but, at the same time, I would wish to see the tenants rooted on the soil." 

35. We desire to call attention, in this connexion, to the tone of similar moderation 
which pervades the great bulk of the evidence tendered on the side of landowners. It 
is a hopeful sign of the success which awaits a measure of well-considered reform, 
when the moderate men on either side are found coming forward to express their 
willingness to support it. Many of the landlords and agents who have appeared 
before us have given us abundant evidence of their desire to see this question settled 
by meeting the tenants half way; although by so doing they should concede much 
that has hitherto been held to be their indisputable right. Under these good auspices,. 
tnough the task is arduous, there seems no reason f01" considering it impossible. 
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36.· . Thus Alexander Kirkpatrick, Esq., Coolmine House, Clon.<;illa, 
,rtarlington, Q. 3&90 :-

17-

Agent to Lord Illustrations frOi 
the EvidenOl'. 

'You would be in favolll" of giving tenants perfect security in their holdings 1-1 would, indeed. Q. You 
llld not turn them out except for just cause, except, say, for Don-payment of rent or dilapidating their 
dings in Bome way1-No. Q. You would allow them to sell freely 1-1 would. Q. And you think that 
llld be in favour of the landlord in the long run 1-1 do. 1 have not known but 1 have heard of what 
,pened long before. my time; tha~ in ~ormer times to show that. the landlord lLld full power over his 
ants; he would shift them about like pJ.00e8 on a chess-board for his own whim to show them that he had 
m in his power. I think that could not possibly be done DOW." , 

Frederick Wrench, Esq., Brookeborough, Agent for Sir Victor Brooke, Lords Rath
nnell and Lanesborough, &c.; Q. 5600:-
'If there was ~ Government valuaticm .made, the ValuatiOD might stand, I think, for a period of twent/-
I or perhaps thirty. one years. Q. That IS, 1\ v.1luation for purposes of rent 1-Yes. I cannot see how It IS 

)e better "rtanged tha.n by a Governme~t valuatlon ~eing made, such valuation to stand for a fixed period 
lay twe?ty-one o~ thu'ty-one years, which 'Would gIve the tenant a feeling of security. And 1 thmk it 
ll~ be right and Just to. extend a defin.ed Ulster c~stom allover Ireland, giving the landlord a right of . 
:ctmg h18 tenant, or a nght of pre-emptlOn at the puce offered, bona fide, by a solvent tenant, and resemn '" 
the landlord, in districts where the Ulster cUBtoDl has not previously been in force, a right to be paid 
of the purchase.money the faiI: value of any improyements made by him and in existence at the time of 
sale, or the right to put a per·centage on the amount of the value of the improvements in the shape of 

increased rent when the custom is introduced on the estate. Q. You see no reason why that should not 
md to the whole of Ireland 1-No, and I believe the landlord would find it advantageous as well as the 
!tIlt." 

Mark Seton Synnot, Esq., of Ballymoyer, Newtownhamilton, Q. 7266;-
, If you could get a tribunal of practical judicious men, would it not be satisfactory 1--It would be vel y 
Irable. Q. If the amount of the rent was settled in that way, the tenant to be allowed to relll8in as long 
Ie paid the rent, and to be allowed to Bell his lllterest in the way YOI1 mention, do you think It would I.e 
sfactory 1-Yes, I think it would. Lll.l1dlol·ds, as a rule, don't want to evict tenants, except in an ext! eme 
, where he owes several years l'ent or som~thlllg of that sort. Q. The O'CONOR DON.-Do you mean tli.lt 
,nant should have the right of permanent occupancy so long as he p'.;.id his rent 1-Practically it IS so now
'/' remain as long as they like, and are never distlll"bed, as long as they pay the rent. Q Would you 
sider it advisable that the law should give them a right to reDlam in occupation; even if the landlOld 
Ited the land for himself 1-I think it would be a hard thing If a ma.n wanted hIS own land, that he should 
get it, but he certainly should give the tenant compensation for it. Such cases are unknown, I may tell 

I, in our part of the country." 

Colonel E. R. King-Harman, Rockingham, Co. Roscommon, Q. 14189:-
, Have you considered the question of a Government court of arbitration 1--1 have. Q. You introduced a 
into the House of Commons in 1878 on the subject1-Yes, for settling rents. Q. What was the measure1 
)l'oviding a Government land judge whenever it was required m Cd.Ses IIf dispute, the tenant to chose one 
itrator, and the landlord another, and if they did not agree, the Govprnment land judge to be called ill, 
party against whom the decision was to pay the costs. Q. S~ it would not be a general revaluatIOn, 

, only wheneyer the Government arbitrator was called in 1--Whenever a dispute arose. Q. 'Vould you 
end that to every class of tenancy 1-1 don't see why it should llOt be. Q. It would be a good thing for 

landlords, and prevent many disputes and cases of ill-feeling, for it would be known the rent had been 
:d by an impartial person 1-I think the provision to make the p~I'Son against whom the award ~as gIven 
the costs, would stop a good deal oflitigation. Q. Would you deprive the landlord of all capability of evel" 

lming possession of his la~d ~f he had It once let 1--Practically I think th.lt is the c.ase n?w. Q. W QuId 
,apply this to every descnption of tenancy ill the country-there are many cases ill which the landlOld 
let the land for temporary purposes, and perhaps to a non-resident tenant 1--I would apply It to all ca~e~ 
t came under the Act of 1870, all a!!ricultural holdings, of course I exclude demesnes and townpalks_ 
But in all a!!ricultural holdin!!'S you "would !rive the present occupiers pet"petuity 1-It would practically ., .,,, Yd' tho I JUnt to. that. Q. You cousidel' they have that on good estates 1--Yes. Q. ou on t mean ere 18 to I' 
final settlement of l'ent for ever1-No. 1 think the rents should go up and down the same as any otlie!' 

Imodity. Q. Periodically and not fitfully1-Yes." 

Burton Persse, Esq., Moyode Castle, Athenry, Co. Galway, Q. 18932:-
'Supposing that any disputes took place between you and Y?U1" tenants as to rent, would you have any 
3ction to any tribunal to settle them 1-1 would be very glad if there was such. Q. And one ~hat wou!d 
sfy both landlord and tenant1-Yes. Q. If the l~w said you were ~ot to turn out the ~nant if he p:ud 
rent, you would be satisfied 1-1 would not turn hun out. Q. Practically, they have fixity of tenure With 
11-Quite so. II 

Colonel C. G. l'ottenha 0, of Ballycufl'y, Ashfol"d~ Co. Wicklow, Q. 40278:-

I What would. be your opinion' of the extension of fixity of tenure-would you be opJlOBI;d to it 1-:-1 should 
be opposed to dxity of tenure, but I should be opposed to free sale. Q. How about f.ur rents ill case of 

f See also O'Brien, E. W., 3913, 4001, 4086; Bmw, 6675, 669l, 6709; Winder, 6798, 6837, ~66}!, 
'8' Warin" 6977; Murphy, E., 10123, 10129, 10194; Scott, James, 15950; Knox, 17047; Gore, IjU6" 
ke: 18830~' Halliday 19640; Hunt, 21574; Delmege, 23473; Crosbie, 26239; Leahy, 27191; Camplo'), 
'21' Fitz"'erald 29541 29551' Barrett 30558" Ardauh 31430; Roberts, 33563; Ventry, 35UI, 
" ", , , , • ., , 353 '8 K 35763 3-~'" Dermot, 85183; Browne, 35201; Vernon, 35258, 35287, 35319, 35321" '*; eane, .,?j ~~, 
ford 3646-1' Tener 36628; Deane, 37355; Healy, 37399; Bole, 38110; D:Arey, 38917; Curling, 3:JJ:-l, 
llgl~, 39466 j Ada:OSon, 39650 j Greer, 39950; King, 40346. 
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Illustrations from disputes-would you be opposed to arbitration 7-1 should like to see a general revaluation at a gross' yalue but 
the Evidence. I don't know how you could have arbitration-I don't see how you can compel the landlord to let his lanu.' Q. 

You would not trammel the landlord's power of lettmg the land in any way1-I think the landloru's power of let
ting or not letting the land should be left untouched. Q. Mr SIIAW -You would keep the power of fiXing ILny 
rent be pleased 1-Yes, but there should be a recognised standard. Q or rent 1-Yes. Q. How woulJ that 
be1-By general valuation. Q. Mr. KAVANAGH.--,-You don't consider that by makin'" fiXity of tenuI'e le"'al 
the landlord would lose any right1-Undoubtedly be would. Q Any valuable l'ight1~I thmk the l.mul~l·u 
ougJ;lt to be prepared to sacrifice whatever right he has in that for the goou of the country." 

Secmityagainst 
disturbance by 
t'xtension of s. 3. 

Seourity for un. 
provements by 
extension of s. 4. 

IV. Whether tt is sufficient to p"esert'c the lznes and amend the dct~il8 
of the Land Act cif1870. 

~7. A thorough and very general change, in the system of land tenure seems impera
tively required; suc~ a change ~s shall bring home to the tenants a sense of security, 
shall guard them agamst undue mcreases of rent, shall render them no Ion O'er liable to 
the apprehension of arbitrary disturbance, and shall give them full securrty for their 
improvements. It is natural first to consider whether this change can be effectcd by 
any modification of the Land Act of 1870, which, without varyinO' its principle 
shall supplement its deficiencies. The principle of the Land Act i~, as we hay~ 
stated, to increase the security of the tenant's interest in. his holding by indirect 

-means, while refusing him the direct protection which belongs to a proprietary riO'ht. It 
would probably be necessary, first, to aholish the limits of compensation for dist~rbance, 
for holdings nob under the Ulster custom, and to remove exceptions from its operation, 
with a view to make arbitrary eviction so expensive, as to confer upon the tenant a 
security practically equivalent to fixity of tenure. If the scale of compensation be 
not made prohibitory, it will be of little use; whilst if it be so, the landlord will be 
left with but the shadow of the right which it is intended he should retain. It is a 
question if t,his could be effected without placing landlords at an unfair disadvanturro in 
the legitimate exercise of their rights. On the side of the tenant, too, it would still bo 
necessary for him to go out of his holding first, and trust to the chances of a lawsuit 
to recover what would now be, perhaps, more than the value of his interest in it. 
The same arguments apply to an attempt, by the removal of the present restrictions, 
to give the tenant full security, by indirect means, for the undisturbed enjoyment of the 
benefit of his improvements. In short, the plan of giving only indirect protection to a 
valuable interest would result, if it wl3re extended till it became effectual, in doinO' 
equal injustice to both sides. 0 

~ecurity against 38. In order to give security on the indirect principle against undue increase of rent, 
ln~re~e of~en\~y whether as absorbing the value of a tenant's improvements, or that of his ger.eral 
ex enSlOn 0 s. ; interest in his holding, it would be probably necessary to make it compulsory on the 

landlord, instead of optional as at present, except in special cases, to offer tl) a disturbed 
tenant. "reasonable terms"; and by giving a penal SUID for compensation, where the 
landlord is found to have unreasonably omitted to offer such terms, or where the terms 
offered are themselves judged to be unreasonable, a jurisdiction might be secured to the 
court to give an indirect protection suitable to the case. Here, however, as before, the 
landlord who was only claiming his rights would be placed at an unfair disadvantage; 
and a tenant would remain subject as at present to the disadvantage of which he most 
grievously complains, namely, that before he can make up his mind to go ,out of his 
holding with a view to compensation, a system of gradual rent raising will by degrees 

By extension of have" eaten up" a great part of the value of his interest. A remedy which should 
s.9. proceed by way of extension of the other provision in which rent is mentioned, that 

which provides that ejectment for non-payment of rent may be disturbance if the rent 
is deemed exorbitant, is open to still graver objections. In order to avail himself of 
this provision the tenant must cause the landlord to eject him by non-payment of his 
rent. If disturbance by the landlord is an objeetionable way of raising the question 
whether the rent is fair, a refusal to pay rent with a view to provoking such 
disturbance is at least doubly objectionable. To invite a tenant to withhold his rent, 
and a landlord to serve an unnecessary ejectment, by way of setting the court in 
motion which is to appease their differences, does not appear, in the present state 
of Ireland, a hopeful way of promoting harmony. -

One Land Law for 
Ireland deblrahlt'. 

39. In so far as the principle of the Land Act was to give protection by indirect 
means alone to the tenant's interest in his holding, we do not think it advisable to 
proceed by way of amendment and extension of its provisions. In so £'U' as it consisted 
in a recognition of the actual condition of things, and in an amendment of the land law 
with the least possible disturbance of existing relations, we are inclined to regard it 
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with fav:our. -But in one respect this recognition appears to have been mistaken and 
to have mtroduced into the law an unnecessary variety. The relations of landlord and 
tenant in Ulster differed from those in the rest of Ireland rather in degree than in 
kind. The interest of the tenant in his holding outside the limits of the Ulster custom 
was analogous, though not equivalent~ to an Ulster tenant-right. By legalizing the 
custom of Ulster as it stood, a?d partially recognizing a less perfect tenant-right else
where, a difference was estabhshed which has no sufficient justification. The Ulster 
custom as legalized has now proved insufficient; and the points at which it has broken 
down are the same as those at which the law for the rest of Ireland has broken down 
also. It seems desirable that in future the same land law should prevail throughout 
[reland, and that the yearly tenant, in every part of the kingdom should possess the 
~a:ne ri~hts, and be subject to the same obligations. But we do ~ot propose to effect 
~hIs Ul!-Ity ot system by means of any plan which can be legitimately described as 
~xtendlDg the Ulster custom to the rest of Ireland. Some points indeed in the Ulster Ex . f 
mstom appear worthy_ of ~ider application. But these are not peculiar to Ulster. The Uls~~::om not 
scheme of the Ulster sections of the Land Act, whereby an attempt was made to give approved. 
,he custom as it existed a fair trial, without limitation or even definition of it, but 
eaving it to be established by evidence in court, is inconsistent with the ex.tension of 
,hese sections, or anything resembling them, to counties where no general custom 
lxists. To enact for all Ireland the Ulster custom in its most prevalent form, as 
~tated by the best authorities, and embodied in the decisions of the courts during the 
ast ten years, would be indeed possible, but absurd. As it stands it has failed, even 
Ii its native soil. If it were enacted in- an amended form, it would no longer ,be, even 
n name, the UlE,ter cUl'\tom. The question requires to be considered independently. 

V. Propo~als for Legislation. 

40. The principle which we adopt as a guide is that partially embodied in the Land A. new tel!'ure, 
\.ct, of givmg Jegal recognition to the existing state of things. It appear& to us that WIth contmu~ili 
he conditions under which land has been held by yearly tenants in Ireland have been ::l.a;?r-:nt b; 
uch, that the occupiers have, as a general rule, acquired rights to continuous occupancy impartial auth()o 
vhich, in the interest of the community, it is desirable legally to recognize. We think rity incll8esof 
he fa.rmer should no longer be liable at law to the displacement of his interest in his ;sputes. 
wIding, either directly by ejectment, or indirectly by the raising of his rent, at the ~lU8~n! ~03 j 
liscretion of fthe landlord. The landlord's right to eject should, we think, be limited 3890~ao~rien 
o certain stated cases; and some way should be provided for the determination of the 3914; Hunt, ' 
air amouut of rent to be paid in cases of dispute. The legal effect of these changes 21514 j Roche, 
nay be described as amountillg to the enlargement of the tenancy from year to year ;~~~~ ~ ~rt;g~, 
nto a new kind of statutory tenure, defeasible only upon decree of the Land Court, for 32571 ~ H~ma:;; 
he breach of certain well ascertained conditions, and held subject to the payment of a 33429; Bagwell,' 
ent, the amount of which should in the last resort be fixed, neither by the landlord nor 34430 j Curling,_ 
Iy the tenant, but by constituted authority. !~~~~.j JJruen, 

41. To these two concessions, c?rnmonly spoken of under the names of Fixit! ,?f F¥ty of'Tenure, 
enure and Fair rents, that of a rIght of Free sale has usually been appended. IhIS ~aIr ~:ts, and 
Iso on the same principle of recoO"nizinO' the existing condition ot things, we think it ree e. 
xp~dient to establish. In a word~ so fa~ as concerns yearly holdings within the Land 
lct of 18'i0, we advocate the reform of the Land Law of Ireland upon the basis known 
s "The Thrc:e F's," i.e. Fixity of Tenure, Fair Rents. and Free Sale. Each of these 
eads requires some observations. 

42. The conditions of the new Tenure should, we think, be these . ." Sub~vision or FllUty of Tennre. 
ublettinO", without the landlord's consent in writing, persistent W8St~, that IS to. say 
he dilapidation of buildinO's and the systematic deterioration of the soil, when persl~ted 
'1 after a notice in writin~ from the landlord to desist, conviction for any senous 
riminal offence, and the

O 
Acts enumerated in section 14 of the Land Act, "per-

iatinO' in the exercise of any riO'ht-not necessary to the due cultivation of the tenants' 
oldi~g, and from which he is Qdebarred by express or implied agreement ~i~h the 
mdlord, unreasonably refusing to allow the landlord to enter for purposes ofmmmg. e'r 
.kI" nO' minerals quarryinO' or takinO' stone &c cutting or takinO' tImber or turf, openmg 
.. I:> , I"> 0 ,., 0 h ldi h . 
r makinO' roads, drains, and watercourses, viewing the ~tate of the 0 ng, untmg, 
hootincr fishino- and taking game or fish ,. should authorize the landlord to serve a 
otice t~ quit orOI' the breach of these c~nditions, or entitl.:3 him ~o compel. the te.nant 
y a decree of the Land Court to sell his holding. If the law of ejectment IS l'etame~, 
be landlord should be entitled to maintain an ejectment. after two years' rent IS 

D2 
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Qu~n, 6562; due ;. and the tenant should. be entitled to sell his holding up to the expiration of 
H.J.lhday, 19648; the tIme allowed for redemptIOn. ~ 
Tener, 36550. 

Readjustment of 
the time allowed 
for redemption 

43. The present period of six months allowed for redemption, should be reckoned 
before, instead of after the actual eviction; thus practically respitin<J" the execution 
of the writ of possession. ~r o~ the decree, for six ~onths after the jUdgment in eject
ment or decree to posseSSIOn IS pronounced. * 

Alternative pro- 44. The substitution of a decree for sale of the holding in place of eiectment has 
posed, to substi- I b d d d ·d· OJ 
tute an action for a so een suggeste ,an eserves conSl eratlOn. 
decree of sale for 
proceedings in 4!1. The arrears of rent, as at present under the Ulster custom, including any hancinO" 
ejectment. galEl\ would be paid to the landlord out of the proceeds of the sale, and the te~ant 
~,~:C;y~~~~1~; would be entitled to the balance. It is to this provision that we look for givinO" to the 
Adamson, 39645. landlord an advantage under the new system, which would in some measure compensate 
The Landlord hIm for what he loses.· The amount annually lost by bndlords in arrears is under 
would be entitled the present system very large, except in Ulster. The right of being recouped out 
to arrears of rent of the proceeds of a sale of the tenant's interest is in Ulster the landlord's great secu
out of the proceeds rity. It has been of so much obvious benefit to landlords to have this reserve to draw 
~~.~~~triCk upon, that they have looked on, for the most part, with comparative indifference, while 
3865, 3874; the notion of tenant-right first grew into a custom, and was afterwards embodied in 
O'B!~en, 4018, law. The tenant who gets behindhand with the world is urged. by the agent to 
~~9~IF42J4, sell; he is even anxious to sell, if hfl sees no chance of righting his affairs, before 
7085' or e, his whole interest is swallowed up by debts and arrears of rent. He takes his 

. money, or what remains of it, and buys a smaller farm, or emigrates, or betakes him
self to a humbler calling. No" agrarian outrage" follows, and the descent, it' :tny, 
in the social scale is arranged for ,vith as little hards~ip and heart-burning as possible. 

Landlord's l'lght 
)f resumption. 
\i'Elroy, 4647, 
~hillington, .5092; 
Robb, 5201; 
Perry, 6270 ; 
Loughrey, 11168; 
flalhday, 19640 ; 
White, 23214, 
Baldwin, 32575. 

flow far fixity of 
,enurE' is a change 
'rom tIle pI esent 
Itate of things 

46. We propose that the landlord should retain a right to resnme possession of a 
holding, or of any portion thereof, for special reasons, on payment of the full selling 
price of the tenant's interest. Such special reasons would include the occasions for which 
provision has already been made in the Land Act, of land being required for labourers' 
cottages and gardens, and would extend to the case of many exceptional lettings, but 
not to lettings for ordinary agricultural purposes. If any question arose as to the 
reason for resumption, or the amount to be paid, it should be decided by the Land 
Court. 

47. Even with these limits, there is no denying that the conferring of such a tenure 
upon the yearly tenants of agricultural holdings, that is to say upon the great body of 
Irish farmers, is, from the point of view of the existing law, a very considerable change, 
and would confer great advantages upon tenants. But from the point of view of the 
existing relations of landlord and tenant, on most well ordered estates, there is already, 
and has been for. generations, a virtual fixity of tenurE:, t and the change would practically 
be not great, after all. The control of the landlord, which is now absolute at law, but 
confined in fact to very narrow lines, would be legally confined, in future, to those same 
lines on which it is now beneficially and generally exercised. There is a certain loss 
to the landlord, namely, that of his legal reversion, considered as a piece of sub&tantive 
property. His greatest loss, however, would be that of sentiment-of the );entiment 
of ownership. In so far as the tenant is made into an myner, the landlord must be 
less of an owner than before. The strength of attachment with which men regard 
their property remains often undiminished even when the shadow of property, rather 
than property itself, is in question. Moreover, this sentiment of ownership is the 
shadow of more than a mere right of property-of political influence, once exclusively 
at"(;ached to the ownership of land, and of old family traditions, not to say, in some 
en.S(,H uf historic associations bound up with it. We do not under-estimate such 
considerations. We merely plead that all the circumstances must be taken into account, 
before it is decided that the interference with private right which we advocate M too 

,great to be contemplated. It would be a far greater interference with the existing 
-state of things to carry out in practice the theory of the existing law. A cha,)ID 

. *" Q 287; Fltzgerald, 22368, Hewson, 23061, Hamilton, 33H9; Keane, 35i79; French, 37887; Blake 
39752 ' 

t Murphy, 10120, Blake, 18816, 18830; Persse, 18935; French, 19122; O'Flaherty, 19U2; ~Iahon 
21227, Fltzgerald, 22357 , Morice, 23972, Limerick, 24397; Spaight, 24447; Mahony, 25932; Leahy, 27191 '. 
Colthurst, 30381; Townshend, 34010; Lewin, 34i95; Lansdowne, 57516, Fowler, 39528; p.ochfort-Boyl 
39892. I 
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(ists, ~et,!een the law. and the ~acts, which has to be filled up somehow. In ordel' 
fill It, either the realIties of society as we find them, which have existed for centu-

3S, must at last be moved from their foundations, or the law must be altered. If 
le l~w is altered as we propose, there .will be in most cases no great interference with the 
'actIcal po,!er of a landl~rd over h~s property, with his way of managing it, or with 
le present mcome he denves from It, but a good deal with his nominal rights and 
ith his sentiment of ownership. ' 

48.oI'Fixity of Tenure, without Fair Rent, is an absurdity. It would be nugatory Fair Rent. 
~ secure to the tena!lt, a proprietary right, of which the value depended on the 
tIl of anothe~, ~ut It IS highly ~ro~ble that the 'proposal for settling disputes as 
I rent ,by arbItratIon, or by auth?nty 10 any form, WIll appear to many a still greater 
nov~bon than the prop~sa! to gIve yearly tenants a secure tenure. t The proposal is 
Imetlmes spoken of as If It were analogous to the attempts so often made in the 
.iddle ,ag~s, to ~x the rate of wages, or the price of commodities, by legislatio~ It is 
ten assaIled With arguments drawn from the armoury of Free-traders, in their war 
:ainst Protection. The principle is invoked of "freedom of contract"; and it is Wright, 28381, 
ked whether in this case alone there exists an exception to the principles which CO?lwall, 28681 ; 
~ve been established by political economists, as infallible guides to leO'islation in ~f~~~e~~r,24576, 
'omoting the wealth of a community. On this flubject of freedom of ~ontract we 35753 ~ K'::::d, 
we a few words to say. The proposal of settling rent by anthority is undoubtedly 40226.' 
consistent with the ideal freedom of contract between landlord and tenant~ which 
,e Act of 186U postulates, and which is by many imagined tl) exist) That ideal pIctures 
e landlord as possessor, and the tenant as desirous of possession, bargainilJg together 
ld coming to an a~reement, by which land in the landlord's possession is transferred, 
Ider certain conditlOL.s of proper cultivation, rent-payment, and ultimate restitution, 

the tenant. But what are the facts? It is, in the large majority of cases, the 
nant, and not the landlord, who is, and has been for years, in possession of the holding. 
1e process of bargaining may end, and (under the Land Act of 1870 it is bound to 
ld1J unless the tenant submits to the landlord's demands, with a dispossession of the 
nant by the landlord, against which there is no resistance possible, and no appeal. 
n ejected farming tenant( in Ireland 'has nothing to turn to" except the chance of 
lrchasing another holding ;- the offers of which are limited. and the prices high. Not 
come to terms with his landlord means, for him, to leave his home, to leave his 

Ilployment, to forfeit the inheritance of his fathers, and, to some extent, the investment 
his toil, and to sink at once to a lower plane of physical comfort and social rank. 
is no matter to him of the chaffer of the market, but almost of life and death. 

1~! farmer bargains with his landlord, under sentence of losing his living, if the 
~rgain goes off. 

You take my life, when you do take the means 
By which I live. 

r e graiIt that it would be inexpedient to ,interfere with freedom of contrad Letween 
ndlord and tenant, if freedom of contract really existed; but freedom of contract, in 
e case of the majority o~Il'ish tenants, large and small, does not really exil)t.--

49 vIn settling what is a fair rent the present rent, or such rent as is agreed upon, ~I '~'l(JJ ofKett:llJ 
lde~ the new system between la~dlord and tenant, may be assumed, in the absence fI. flU' tent to \,0 

. '1 . b h f' . d If d' t . 'th Ly arintratlOll or any demand for Its a teratIOn to e t e aIr rent reqUIre . a ISpU e arIses el er f. t ~~.I t 1a , f h't I d ,ur l~uu a w. IrouO'h the desire of the landlord to raise the rent, or 0 the tenant to ave I owere, 
, an °extent which the other party will not accept, some procedure in the nature of 
l arbitration, or of a trial at law, must be provided for its settlement.t To. a new 
overnment valuation throuO'hout Ireland to be undertaken for the purpose of fixmg the 
nt of every separate agri~ultura.l h?lding, as ~etween landlord and tenant, the~e 
)pear to us to be insuperable obJectIOns, to whICh we shall recur furthel" on. It I~ 
louO'h here to say that the economy of legislation, and the principle we follow of 
cognizing so far as possible the existing state of things, are in favour of the scheme 

• O'Brien, 4011; Shillington, 4963; Brosnan, 25625; Crosbie, 26221; Lane, 26563; Sal~eJ'B, 2~148; 
'yne, 30441; Fell, 30808; 'robin, 31682; !li'Enemy, 31712; Roberts, 33606; Vernon, 3;)39 i Pllngle, 

!6~~rguson, 307; Coleman, 2~1 i Dr:!w, 2703 i Bl.lck, 482"; Wrench, 5~31 i Brush, 6695 i Waring, 
77 ; Ker, 8121; Caldwell, 10533; Lepper, 11631; L'Estrange, 13152; King-Harman, ,14189 i Scott, 
()51' Knox 17041- Gore 11066' Persse 18932 - Richardson 18940; Fr()nch, 19126; 0 Har.1, 19"93; 
Illlid~y, 19631 ; Bu:ke, 19741; O'J.tah6l·ly: 19419;' Bailey, 202i4; Morice, 23952 i Husse?, 25303 i unity, 
191; Sanders, 2909"; Sherlock, 30962 i Rochfort, 33245 ; Browne, 35232; Johnston, 3;)621 i RedmonJ, 
375; Lifford, 36466; Curling, 39382 i Douglas, 39461; Little, 39510. 
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we an vocate. There seems no reason for calling in the aid of State machinery in the 
large number of cases , .. here landlord and tenant succeed in coming to an arrallO'cment 
of their dispute, or in the still larger number where no dispute arises. /' 0 

50. An objection may be urged to the settlement of rent, under auy circumstances, 
by authority, which deserves serious consideration. It will be said that the prinC'iples on 
which the tribunal proceeds in deciding what, in each case, is a fair rent, will be open to 
criticism, will invite objection, and will be the mark, in future times, of political 

. agitators; that a new movement will speedily be begun to modify these principles in a 
popular sense; that elections will turn upon it, and a league be formed to promote an 
alteration: of the law; in a word, that no final settlement can be effected, whIch depenus 
upon the acquiescence of J rish tenants possessing political power in the decisions of 
con,stituted authority. This argument will naturally have weight with those who see no 
just grievance in the present condition of the Irish farmer, and who ascribe the present 
movement, and the inveterate discontent of the class, entirely to the wiles of agitators, 
and to the recent scarcity. It will not have so much weight with those" ho consider 
the present land system as responsible for the mischief, and who are believers in the 
healing influence of justice. But precaution is necessary. It will Le wise to minimize 
the function of the State, to make legislation respondible for as few rules, and those as 
simple as possible, and to call upon authority for particular decisions only when no other 
resource is available; For this reason a provision for cheap arbitration appears to us 
.indispensable; and it is our trust that'in the majority of cases no fw·ther proceeding 
will be resorted to. '-

'/ 
Procedure by way 51. If the ordinary form of arbitration is preferred, recommended by its simplicity, 
of arbitration. and by the familiarity which ,it derives from its employment on many estates, and from 
M'Elroy, 4528; its espablishment by law for such cases as the taking of lands for public purpose!:!, 
Hanna, 8895, the courso of procedure may be as follows :-In case either party demanded that the 
Rank~n, 10530, rent of a holding should be varied, and the othe.r refl1sed or was unwilling to agree 
Conmson, 10956, to the demand, it should be lawful for the party demanding to serve a notice 
Barbour 15637' ., th t f" 'thO , t' t 't b't t d t t' W 'oM' 28378' reqUlrmg e par y re usmg WI III a gIven Ime a nomma e an ar I ra or, an s a mg 

rI", 'in the notice the arbitrator proposed by himself, ~t should be open to the Pl!rty 
,receiving the notice to set up his counter claim for an increase, or reduction, D.f! the 
case might be. In case both the arbitrators are nominated, they should forthwith 
appoint an umpire. and the award in writing of the arbitrators, or of th~ umpire if they 
disagree, should fix the rent to be paid for the holding, If the party contesting the 
demand refused or neglected to appoint an arbitrator, or if the arbitrators did not agree 
upon an umpir~, the party complaining should be entitled to serve a claim before the 
court or tribunal designated for the purpose. The decision of the arbitrators, or in case 
of their disagreement, of the umpire, would be final. ~ 

Alternative me- 52~ The evidence shows that, at all events in the present state of feeling, landlords 
thodsofprocedure will be in many cases unwilling to submit their claims to the decision of arbitrators. 
by arbitration The professional valuators who must in general be called in as arbitrators, though 
suggested. not less able or conscientious than other men, are not a sufficiently independent class 
1\l'Neill, 6080, to inspire confidence under ihe extraordinary circumstances of the present time, It is 
l\l'Causland,9339; likely, therefore, that at first a targe number of cases will be brought for decision before 
tg~8~lre~ J'd the ultimate authority. As matters become settled, and the principles of decision 
20855 'sc~/' become better understood, the cheap and summary way of settling a dispute by 
22516 ~ D.::lu:ege, arbitration will be resorted to in aU ordinary cases. ~ A scheme of arbitration has 
23~14, Robelts, been suggested which is intended to obviate the want of confidence which might be 
33095. felt in arbitrators called in for the occasion, and at the same time to increase the 

chances of an agreement being arrived at by way of arbitration. \, If a standing com
~rll~~t, 7i~?1;') mittee of local arbitrators could be formed, composed of men whose reputation for 
r.r~:'~;~~, Ib-!5i; fairness and practical knowledge comm~nded the respect .of a neighbourhoo~, it is 
Good,326Gu probable that more cases would be submItted to such a tnbunal, than to arbltrators 

selected on the usual system. In every district of lreland such men are to be found, 
men who have lived on the land and studied it, who possess the confidence Loth of 
landlords and tenants, of whom it is freely allowed on all hands that they ,\ ould 
never knowingly give an unfair decision. Such men understand, better than any otherfol, 
the cimul11stances of the neighbourhood in which they dwell, They are acquainted not 
merely with the capabilities of the soil, and with the state and accessibility of marke.t«, 
hut also with the ,past history of the relations between landlOld and tenant, and" Ith 
aU those long-established usages, which deserve respect, although they may be too 
partial and inuefinite to admit of being erected into a custom. The opinion of su(:h 
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nen is, thl'Qughout th~ IQcality, of more weight than that of any persoa from a distance 
IT of any qffipial authority. Their reputation for judgment is valu.a.bl~ to themselves' 
n? they arEl above the suspicion of t~ading on it. They have an interest in peaCe and 
iUl~tness, and are capable of looking at A question from other points of view besides 
heI~own. . Many landlords and many tenant-farmers are such men(and the calling of 
, land ag~nt, which forms ~o peculiar a feature ~n Irish country life, as well as that of 
, professIOnal valuator, will supply representatIves of the class in all neiO'hbourhoods. 
iupposing two elected representat.ives of landlords, and two of tenants, to °be appointed 
~r a. term of years, so as to constItute a standing committee of arbitrators for a given. 
IstrIct .. the agreement of a!ly thre~ of whom should be final; it seems likely that men·' 
rou~d be elected, not-~s IS too lIkely to be the case when each party to a dispute 
ommates, and the umpIre may be expected to split the difference-from their known 
haract~r as ext~e~e landlord me~ .or tenant :r;nen, dependent for custom upon their 
eputat~on for glVlD.g a good .decIsIOn f?r theIr respective employers, but from their 
eputatIon as practIcal men,. hkely to WIsh to settle matters. without further difficulty. 
'0. compare small things with great, the institution of a standing committee of 
rbItrators has been tried and found satisfa.ctory in Friendly Societies; and the device 
a.s . found such favour with the legislature, that in this case alone has the unique 
nvxIe~e been conferred of making the reference to arbitration compulsory, and of 
x:clud!ng complainants, when a standing committee has previously been nominated 
cc~rdmg to law, from prosecuting their differences with t.he society in any court of 
Istxce. ~ It may be that the state of feeling in Ireland is not such as to tolerate for the 
resent even this form of, local settlement. A modification in the same direction of the 
ld form of arbitration, whereby the agreement of two at least of the three, of the 
rbitrators and umpire, should be required, and in default, a reference be allowed to the 
eibunal, may. be suggested as a second alternative, calculated to strengthen confidence 
1 resorting to arbitration 

53. ~f the state of public feeling should be thought to permit it, the ascertainment of The ultimate 
fair rent would seem to be work better suited for the decision of laymen than of tribunal. 
~wyers, and for adjudication py a local than by an imperial tribunal. But in any Wright, 28380 ; 
Lse the necessity remains for a strong central court to decide the cases which are Hely~ 31506. 
ot referred to arbitration, or are not decided by it.' If the County Court J uege is ~~;~I, 42~~~H' 
lltrusted ~ith the work, he must have the assistance of an assessor or aEosessors, prac- Fell a3g:rO' ' 
cally acquainted with the value of land. Otherwise-and this view meets most Neligan, 34924. 
Lvour from the witnesses who have appeared before us-it would be necessary to creatA 
n independent tribunal, consisting. of per~ons llobove the suspicion of cla'5s feeling, to 
rhich official valu!l.tors might be. JLssigned •. as at present under the Lands Clauses 
:onsolidation Act, which should hear the case of both parties, and the report of the 
fficial valuator, and decide the amount of a fair rent, in accordance with the principles 
Lid down for its !roidance.* In any case the amount of fent fixed should be recorded 
1 the office of the Clerk of the Peace of the county in which the farm is situated,. or 
1 the office of the Petty Sessions Clerk of the districtt; and the party failing should pay 
1e costs, if his demand or refusal- is found to have been unreasonahle.t -' 

54. If it is considered desirable that some principles or general rule~ should be. laid 
own by law for deciding what is a fair rent, we beg to submit the followmg sug~estIOns ; 
lough persons of authority think it unadvisable that any rules sho~ld he l~Id down 
y the legislature ou the subject.§ It is necessary at once t? negatIve t~le Idea that 
, means what in England is known as :l. full, or fair, co~merclal rent, but m Ireland as 
rack-rent. II (It is not contemplated that after deductmg for the ~enant, to use t~e 
mo-uaO'e of political economy the cost of cultivation, and the ordmary profits of hIS 
·ade, the whole of the surpl~s receipts should be the unquestioned proper~y of the 
mdlord. As a fact, the Irish tenant farmer has in gene~al possesse~ somet~mg more; 
:; a rio-ht, it is proposed to secure him in that posseSSIOn. The diffi~ulty IS to settle 
hat) i~ each case, is the existing fair rent. The computation should lD general start.' 
ith an estimate, first, of the gross annual produce, and sec~ndly, of the full com-
Lerciall'ent, .according to the rules observed by the best profeSSIOnal valuators. From 

• Murp]lY, 10121; Errington, 13011; Hardy, 20912; Brosnan, 25610; Crosbie, 26239 j Barry, 28722 j 
udwin, 32137 ,Dutferin, 33139 j Gartlan,36964. 
t Orlll8by, 589, 610. ' 
!Lollghrey,l1149. . .. . -2 B-'d' 3"'9~ R ~~ 
§ Shillmgton, 5005; Monison, 10452~ Loughrey, 11158; Kilmartin, 2097 j ... WlD, :'-t" j oc'':I()rf, 
1286; LongfoU, 39809. ' . 
II Baldwin, 32379 j Townshend, 33984. 

Principles for 
ascertainment of 
a fair rent. 



Greene, 834; 
Baldwin, 32415. 

Ferguson, 257; 
Meagher, 2120 ; 
Kelly, 3692 

LimitatlOn of the 
above, where 
rent has been 
acquiesced in for 
a considerable 
period 

24 mrSH LAND ACT COMMISSIO~, 1880. 

this last should be deducted, as a rule, any portion of the annual value which is found to 
be due_t,o improvements not made or acquired by the landlord. ~ The Act of 1870 provided 
that with certain exceptions all improvements on a holding should, until the contrary 
was proved, be deemed to have been made by the tenant or his predecessors in title. 
Some term must, therefore, be fixed, beyond which the presumption should be that the 
improvements, even if not malIe by the landlord, were made py tenants who were not 
predecessors in title of the present tenant. Otherwise the rent of an ancient farm 
might in many cases be liable to reduction to the value of so much waste land. We 

..,suggest a term of thirty-five years. Within this term no considerations of the lenO'th 
of time during ~hich the tenant may have enjoyed a return trom his improveme~ts 
should exclude the tenant from the benefit of them, in so far as they are found to be 
actually at the present time still adding to the annual value of the holding. Within 
thi~ term, moreover, no technical breach of the legal tenancy should operate to deprive 
him of the benefit, when he can show that he substantially claims through those who 
have preceded him in the occllpation of the farm. With regard to landlord's improve-
ments, either on 01' outside the holding, the amount of the present annual value which 
his expenditure might be shown to have added to the holding will be included, of 
course, without deduction, in the computation of the full commercial rent. Subject to 
the above, the arbitrators or tribunal will proceed to estimate the fair rent; in which they 
will have regard to any sum paid by the tenant on incoming, or to sums which have 
ordinarily been paid by tenants in the locality on purchasing, in so far as such sum~ 
represent an existing valuable interest in the tenant, over and above any value due to 
improvements made by himself or his predecessors in title; to any other reasonable way 
in which the value of the tenants' interest in the farm can be ascertained; and als" to 
the rents which have commonly been paid by tenants in the locality whose rents are 
considered to be fair. With the addition of an Equities Clause, upon th~ model of the 
first part of the 18th section of the Land Act, whereby the court may take into con
&ideration any claim, objection, or set off made, urged, or pleaded by the party refusing 
the demand, and any default or unreasonable conduct of either party which may appear 
to the Court to affect the matters in dispute between them, and give judgment on the 
case with regard to all its circumstances, this will, w~ think, indicate the lines on 
which the law should be laid down for the guirlance of arbitrators and of the tribunal 
in estimating a fair rent. 

55. It must not be supposed that the whole of thi~ process will require to be gone 
through in all cases. It will generally be possible to start from some time when the 
rent was, in the opinion of both parties, considered fair, and to confine the investigation 
to the circumstances alleged, on the one side, as altering the conditions then existing, 
or, on tbe other, as a set off against these circumstances. It will be expedient, further, 
to lay down that a rent which was paid at any time within the last twenty years and 
which continued for not less than ten years to be regularly paid, shall be, in all cases, 
taken to be such a starti]}g point. 

Commutation of 56~ There are holdings where the fair rent thus estimated, and however estimated, 
l)lcreased rent due w111be above the existing-:re~t. They are not so numerous as would be supposed by 
to landlords for ,a stranger, ignorant of the degree to which the improvements on farms have been made 
Imr'oveillellts for by the tenants, ahd of the distinctness with which the existence of an interest in the 
~e~a~?se l~~erest - tenant has been allowed, even by landlords who would not permit it to be sold. \ But 
De Moleyns, 107; there are landlords who have spent large sums in improving their estates, who had no im-
Allen, 1961; mediate intention of raising their rents in consideration of the value thus added to tho 
~i:~es, 2036, farms, but who may very naturally desire to reap some present return for their improve-
1.ou0'1rey J' ments, when they are deprived of the legal reversion, and of the sense of sole ownership 
12116; " in the soil, without which they might not have cared to make them. It would be unfair 
Hussey, 25309; to provide these landlords with no better means of recovering the value than the 
~ah~ny, ~~~o.' necessity of demanding to have the rents raised within the specified time, thus incurring 
J~~~sle2695-;~' li)dium, and coming into conllict with their tenants, some of whom, moreover, might 
Fell, 30781; , really be unable to pay tlfe increased rent found to be fair under the circumstances; 
Baldwin, 32449; and it would be unfair to the tenants to make them pay an increased rent for)mprovements 
VerllpD, 35339 ; made without any immediate intention on the part of the landlord of adding to the rent. 
Uurling 39384 I h 'd f dd' . h h 't l' d t 1 f th SHlell, 40138 , • n s':lc a case, lI!,stea 0 an a ItlOn to t e rent, t e capl a: lze pre.sen. va ue .0 e 

lmprovements mIght be made a first charge on the tenant's mterest m hIS holdIng, to 
be met and satisfied in the manner hereafter mentioned. Provision should also be 
mad_e for the fining down of the increase of rent, if any, arising from a. demand on the 
part of the landlord; to which process Government assistance might be given in the 
manner hereafter described. 1 ' 
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57. At this point it becomes necessary to consider the effect which the chanO'es pro EJreet of Fixity of 
posed in tenure of land by tenants, and in their relations with their landlo~ds, are Tenure and Fair 
calcul~te~ to have upo~ the public inter~st! as .concerned with the improvement of ~ents upon im-. 
the sod. Except for mam dramage and sImIlar Improvements on a large scale, which p rem.ent of the 
may be undertaken by landlords as a commercial speculation, the result of depriving so 
them of the sentiment of s,!le ownership must inevitably be to discourage still 
further, if not to extinguish, their expenditure upon the soil of land not in their own 
Dcpupation. Evidence has been tendered us showing that sums have been and sti,ll 
lre being expended by landlords in works on t.heir estates. The cessation to any 
extent of this expenditure will be an evil; but it will be rendered still more injurious 
If steps are not taken to ensure in its place a more steady and ~eneral outlay of labour 
l.nd capital upon the improvement of their holdings by tenants. / 

58.
v

Full encouragement is not given to a man to undertake a work of any kind Proposal for & 

where the returns of his undertaking, whether ordinary or extraordinary, are not teJ?-ure at & perpe
,ecured to him. It has been urged that Irish tenants will not have sufficient motive to tUlty ;nt, d1S3p
,mprove unless they are secured against any future increase of rent, such as may prove 
jeem to them, whether justly or not, to hand over to the landlord the fruits of their labour. 
fo meet this difficulty it has been proposed that, wherever a dispute as to rent has 
)een brought before the Land Court, the tribunal shall fairly value all just rights of 
,he landlord, and fix a fair perpetuity rent on the holding, to which it shall be com-
)ulsory on the landlord to agree. * The effect of this would be, the conversion of yearly 
,enancies into a perpetual tenure, subject to a quit rent, which will in most cases 
;lightly exceed the present rent paid. The compulsory establishment of this form of 
,enure is obj~ctionable, and we do not recommend its adoption. t ... 

59. 'Ve return to the proposal of fair rent, liable to future revaluation ........... The rent Tenn of settle
IS settled should remain fixed for a certain period, or for such other term as may from ment of & fair 
ime to time be determined by mutual consent. The statutory period must not be rent. 
nade too long; for if, as some apprehend, we are now to look forward to depre- ~ergU80n, 309; 
iation in the profits of agriculture, it must be remembered that this depreciation ~ert8~o~~~5; 
vo'!-ld pre!, dur~ng the sta~utory period, excl~lsively upon the ten~nt, and it is not Lou;~y, 1l in; 
leslrable, m the mterest of eIther party, that thIS process should contmue too far. But Curling, 39390. 
ome term must be fixed, before the question can be re-opened, in the interest of both 
larties. 'Ve propose a term of thirty-one years. 

60. At the expiration of this period, or of any period that may, meantime, have Principles for re
leen substituted by mutual agreement, any re-valuation that might be demanded for v&lu&tlOn. 
he purpose of re-ascertaining the fair rent would start with the rent previously settled, Alexandel', 8720-
nd be limited to the investigation of circumstances which might since have occurred 
() increase or diminish the annual value of the holding. Ihe case of increase calls 
rst for consideration. An increase in annual value may arise from three causes: 
'irst, from landlords' improvements; secondly, from those of tenants; thirdly, from 
Il.uses independent of the action of either, constituting·:what the late Mr. Mill was' 
ccustomed to call the "unearned increment" of landed property. The two first of 
b.ese causes occasion no difficulty. 

61. With reO'ard to the third cause, the unearned increment arising from external "Unearned incre
lrcumstances, it. will,.we think, be necessary, in the public interest, t() give the ~enanta ment," andse::~ 
hare in this source of profit, if he is allowed to be, in any sense, a part owner of hI~ h~ld- =~~use! 
00'. The tiller of the soil will hardly have due encouragement to speculate l~ lm- Cronin, 29359. 
Ir~vements, if his profits, unlike thoso of other speculators, .are neve~ to be perm~tted 
o exceed the average profits of money, skill, and labour mvested III the pursmt. of 
lis calling. In the absence of first principles on which it can bu settled what proportIoq, 
f the chance: profit should be assigned to each, we propose that the landlord and 
enant should)ie declared, in this respect, equally entitled, and tbt on~ hal~ of ~he 
lcrease or decrease. as the case may be, should be taken into account III estImatmg 
he fair rent of a holding. 

*' Dowling 2879' Simpson, 3363 3-Hl' O'Brien 4039 4097; LOllgltrey, 11US; Hart, 19950; BarrrJ, 
205:1; La~ 26537; J]arry, 28723'; Dat>i;, 29607;' Hill, 30312; Murphy, 30825; Vernon, 3;)373; Marum, 
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62. A special case remains for consideration, where the increase brought about 
by landlords' or tenants' improvements, as the case may be, is due not solely to the 
labour, skill, and capital employed, but in part to the development ot latent capacity or 
" inhe~e.nt guality" of th~ s?il, to an extent incommensurable with the effort expended. 
A faIDllIar Instance of thIs IS the case of "cut-away boO''' in Ireland where the land 
laid bare by the :pro~table removal of turf proves capable, with littie further effort, 
of profitable cultIvatIOn; or the case where the land lends itself so kindly to the 
improver, that the profits of one or more crops may go far to remunerate the husband
man for the labour th~t was needed to adapt it for tillage. To meet this case it 
might be provided that a tenant demanding a decrease of rent, or objectioO' to its 
increase, should be called on: in case of objection or counter objection on this ~ccount 
to gut in evidence the nat~re of the opera~ions which he claims to have conducted: 
an~ t~at .the Court or arbItrators should, If .the! thought the objection or counter 
ObjectIOn reasonable, take account of the resultmg mcrease of value in the same manner 
as if it had arisen from external circumstances. 

Ooinpare Lord 
Devon's Dlge-;t, 
voL ii, p. 5. 
Donaldson, 
11534; King
Harman, 14229. 

limIt of time for 
llrst valuation. 

63. The importance of legislating for such contingencies is not to be measured by 
their apparent remoteness. The sentiment of ownership, in a tenant as well liS in a 
landlord, reaches far forward. There is, moreover, a large class of probable cases in 
which the contingency is by no means remote. A time within which a demand for 
"first valuation" must be made should be specified in the statute. Demands for the 
increase or decrease of rent, if not made before that time, will come under the rule 
here laid down for re-valuation ; it being assumed that the rent was, at the time of the 
passing of the statute, acknowledged to be "fair" by both parties. It may thus 
happen that within a very few years the question will arise for decision, to whom 
does the" unearned increment," or the excess of increase arising from" latent capacity" 
belong? 

Griffith's yalua
tIOD1 

Propo&<ll for a new 
~eneral valuation 
In order to afi'Ol d 
t baSIS for the set
,lement of a fall' 
'ent,not approved. 

64. If anything has been clearly established on evidence during this inquiry, the 
fact that the present Government valuation is not a trustworthy standard for the 
settlement of rents has been most thoroughly demonstrated.· Fair as it may have 
been for the purposes of local taxation in the years when it was made, the evidence 
shows that even then it was considered as below the fair letting value of the land. 
Those who argue to the contrary ignore the fact that while there was nowhere any 
motive at work to cause the officials employed to value too highly, there was a 
universal pressure to force down the valuation, to which it was not unnatural for 
the valuators to yield. No injustice was done to anybody, whIle every body wa<; 
satisfied, so long as the under-estimate was general and uniform. 

65. We are however unable to agree with those who urge that a new gener.l) 
valuation should now be made, either by way of settling, on the authority of valuators 
employed by Government, what shall, in all cases, be the fair rent of a holding, or in,r 
order to ascertain the annual gross value, or the full commercial rent of each holding, 
as a guide to the arbitra~o.rs, or tribunal, who will have to settle the fair rent. 
To interfere with rent, excepi; where a dispute arises, is to raise more difficulties than 
are solved.t It is objectionable to bring the authority of the central Government into 
direct universal and unnecessary collision with the interests of landlords and tenants. 
The delay that would occur before a new valuation could be completed is another serious' 
objection.t If a new valuation is required for rating purposes, it should rather be made 
a.t a time when there exists no general desire to convert it to purposes of rent
settlement, 

1/0 Greene, 657, 744; Townshend, 1574, 1644, 33938; .Allen, 1846, 1967 ; Meaglter, 2148; Derham, 2Hl ; 
,Everitt, 2575, 2592, 2615; Kirkpatrick, 3898; M'Elroy, 4582; Shillmgton, 4997 ; Flanagan, 9658; :Murphy, 
10132; Loughrey, John, 12096; Cooper, 12465; O'Conor, 13724, Fawcett, 15119; Carnegie, 15413; ('''larke, 
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~9" 1V e consider that the tenant upon \\ hom has been conferred fixity of tenure a.t Free we 
fair :~n.t, will be in a. position differing little fr0D?- that of a. legal owner of prop;rty . 
~he sOlI; and that he ought not to be unnecessanly depnved of any of the,Qrdinary 

cldents of property. Therefore he should be at liberty to sell his interest, that is to 
y, his l'ig~t o.f continuous occ~pancy, the. improvemen~ made by himself ,or his 
'edecessors lD tItle, and all the title he has In the land, eIther under the law now in 
rce, whether c0!Dmon la~ or statute, or under the statute now to be proposed, 
any way he wIshes; subject, however, to some reasonable restrictions which are 

ggested by the natur~ of the tie be~ween. himse~f and the lan~owner, a~d appear to 
I called for upon publIc grounds. We belIeve thIs proposal wIll be found beneficial 
least as much to the 4-ndowner as to the tenant; and it seems to us a necessary 

nsequence of what has been proposed above. 

67 . .-To the proceeds of a. sale, either voluntarily resorted to by a tenant who finds Free sale provi<Ie. 
mself unable profitably to. farm his holding, or ordered by the court, we look con- a rel'lOurce fur. 
lently for a resource, avaIlable to landlords, for the recovery of arrears of rent. landlorcl~ agalll"t 
!Ch, as above.-mentioned, the right of sale of tenant-right has proved in Ulster; and arrears or rent. 
has become a. common place of observers, that landlords suffer much less from 

rears, and tenants from eviction for non-payment of rent, where the right of sale 
ists.· It. is true that the spread of this usage, although it is the part of the mater 
lstom whlCh most obviously conduces to the landlord's benefit, has outside Ulster 
en more opposed by landlords than any other. t It appears from the evidence that it 
the opinion of many landlords that while to give legal fixity of tenure at a fair rent 
mId not involve any great practical change as regards the majority of large land
mers in their relations with their tenants, the concession of a right of free sale 
)uld be an upsetting of the rule of management most generally regarded by land
rds as beneficial, and most strenuously enforced by many of them. We maintain, 
:vertheless, that without a right of sale in the tenant, free from unnecessary restric
ms, tho value of the tenant's interest will not readily be made available to satisfy 
claim of the landlord for arrears. To oblige him to come upon the land for his 
medy, and evict the tenant, would be to leave the old sore unhealed. It would even 
I worse in future than before ; for, the tenant's interest being recognized at law, 
ld having become in every sense of the word a valuable property, it would be inequit
tIe to intlict a forfeiture for non-payment of rent without a power of sale. This would 
I lil{e returning to the Jays of foreclosure in cases of mortgage, before the invention of 
o equity qf redemption, and would revive hardships from which Courts of Equity 
epped in to relieve the ancestors of the- landowners of to-day. It is impossible in 
is connexion to overlook the important ~estimony of the benefit a landlord may 
:rive from allowing his tenants the right of sale, which is afforded by the experience of 
veral estates out of Ulster.t . 

6S.iIt appears to us further that to confer a valuable interest, and.refuse the right of Free !>..lIe "ill 
lenatin<Y it, will not be a J'udicious measure. The lack of right to convert into money loosen the unfdculue 

• 0 • h hI' hI' II d' h '1 f hi hId' h attachment 0 -e mterest WhiC tens cu bvator rea y possesse m t e SOlOS 0 mg as ti tors to tIm 
len one cause of his too great attachment to the spot where he found himself. The soll. 
ncession of free salt) will introduce a much needed solvent.§ Men wjll not go away 
lllinO'ly if they have to leave their property behind. The money often paid to them 
r th~ landlords who have promoted emigration has been looked on, we fear, rather as 
bribe to go than as the fair purchase money of their interest in their holdings. Let 
e sale be f;ee and fair, and there will then be no feeling in the emigrant that he has 
len ousted, and no outcry at home against" ruthless exterminators."V' 

69. There is even grent reason to doubt whether a. prohibition of sale will be feasible Prohibiti~n or 
lder the new condition of things. It has been found difficult to prevent It from ~e p~tlcally 
eepin<Y in, even when the tenant had, at law, nothing but a bare yearly tena!lcy to uup0s811,It>. 
11.11 Certainly there would be required an almost penal code of fines a~d forfeItures, 
lough to neutralize the he~ling influence of other concessions. to repress It . 

• Kirkpa.trick, 3866; Forde, 7085 j Steel, 9061; HOUbton, 71951 Loughrey, 11162. 
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70. 'For the restrictions which it may be right to impose on the sale of a tenant's 
interest it is natural to look first to the experience of those parls of Ireland where such 
sale has hitherlo been allowed. Under the Ulster tenant-right., the condition is uni
versal-it is even recognised as a part of the Custom itself-that the landlord shall 
have a veto on the purchaser as tenant, upon" reasonable grounds." Such grounds 
are, that he is in insolvent circumstances, that he is of b!.d character, or has failed 
already as a farmer. This rule of' restriction is well understood, is not complained of 
by anyone and may, we think, judiciously be adopted.· Th~ reasonableness of the 
exercise of the veto, if disputed, should be determined by the County Court Judge in 
the Land Sessions, or by the Land Tribunal. 

~ 
71. We add a condition, not indeed recognized as part of the Uh,ter custom, but 

sprir\ging out of the nature of the relation between the landlord and tenant of an 
agricultural holding, and only not hitherto defined as usage, because the landlord's 
legal power has been sufficient to enforce it. "'"The purchaser should in every case be 
bound to become himself the actual tenant of the farm, and to continue practically in 
direct occupation of it; a breach of this condition should authorize the landlord, as in 
the case of subletting, to eject, or to compel a resale. Similarly, a sale of the holding 
to two- or more should not be permitted without consent in writing, on the same principle 
that subdivision is prohibited, and for the same reasons.", 

72. Evidence has been given of objections entertained, not without some reason, to 
a sale of the tenant's interest by public auction. It is clear that in many cases, under 
the stress of excitement, and of the prevailing desire for land, sums have been bid far 
beyond the real value of the holding ; with the necessary consequence, that the pur
chaser has been unable to cultivate at a profit. This is an evil that must be left, we 
think, to right itself.t It is obvious that, with free sale generallyal1owed, there will 
follow a considerable ea&ing of the land-market; and a legal prohibition of sales by 
auction can so easily be evaded, that it is not worlh while to insist upon it. 

73. A controversy has raged in Ulster over the" estate rules," whereby landlords 
have endeavoured to prevent the price of tenant-right from rising so high as to absorb 
the value of the landlord's interest.! By these rules it has generally been laid down 
that the price paid for tenant-right shall not exceed three or five years' purchase of the 
rent paid. They have probably been largely evaded, except where the landlord has 
gone further, and selected a purchaser who is willing to pay the maximum allowed.§ 
It seems unnecessary to enter into the question how far these rules are or are not a 
violation of the custom, as existing before the Land Act. They have been treated in the 
Land Courts as usages to be established or refuted by evidence. In future the landlord',.; 
interest "Would be protected by the rule of "fair rent," and there seems to exist no 
sufficient reason for further interference with the selling price of the tenant's interest. 
The argument in favour of establishing such rules, that they have a tendency to protect 
the interests of members of the farmer class who may wish to buy farms, by keeping 
down the selling price, may easily Le pressed too far.1I In this case, as in that of saleH 
by auction, fl1fmerS will soon learn, like other people, to take care of themselves, when 
they have been placed in a position of security by law.' 

74. rThe landlord should have a right of pre-emption at the highest price offered by 
a bona fide purchaser in open market_ 

75. In case the value of landlord's improvements has been left, under the pro{>osaI 
suggested above, as an outstanding charge upon the tenant's interest, it should be eIther 
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laid off in full, out of the proceeds of the first sale of the tenant's interE:st, or might 
)e spread over the first and future sales, under equitable regulations for its, final dis-
:harge. \ 

76: There are cases .where a landlord may, under the .Land .Act, have pnrchased or Tenant-right 
LcqUlred the tenant-rIght of a fann, and have let It agam to a tenant withont already purchased 
'eceiving any fine, and without imposing a full commercial rent. In such a case as and retained by 

n the parallel case. of improvements made by landlords! ~he landlord may not dare ~~~~::? be 
o . have the ~ent raIsed, althou~h he may not be recelvlD.g so much as would be upon the te!:'r. . 
. dJudged a faIr rent of the holdmg. If so, he should be entItled to serve a claim to interest. 
lave the value of the tenant-right which he has bought declared a charge upon the 
en.ant's interest, as in the c~se of improvements made by the landlord, and to have it 
atIsfied, after the same fashIon, out of the proceeds of sales of that interest.'-

77. The right of free sale, even more than fixity of tenure, interferes with the land- The light of free 
)rd's right of control over his property, in respect of his power to choose the tenants ~e a real 
y whom he is surrounded, and to surround himself with those whom he prefers. It fterferenc~ with 
mders him liable to the intrusion of a tenant to whom he may have a strong =~lo~d'il nght of 
ersonal objection, unless that objection should fall within the definition, as interpreted 10. 

Y the tribunal, of a reasonable veto. But it is not calculated to lessen the value of 
is property. Compensation for such an interference has been suggested to be due, 
L cases where the right of sale has never been recognised. If this suggestion is 
ltertained, the compensation must necessarily be estimated on a basis more or less 
leculative. 

78. The object of the legisla.tion now to be proposed, like that of the Act of 1870, Tenanciesex-
to make better provision for the tenure of agricultural holdings. From the benefits of eluded from the

Le Land Act were excluded all holdings which are not agricultural or pastoral in b~nefit of the d. 
leir character, or partly agricultural and partly pastoral; that is to say all lettings c anges propose 
. houses or buildings, and practically alliettings in towns and villages.t .By another 
ction are excluded holdings held by the tenant by reason of his being a hired s. 7I. 
bourer or hired servant, lettings in con-acre and for other temporary purposes, and 
cottage allotments." Demesne lands,t townpnrks,§ grazing farms at and above £50 S. 15. 
Lluation, and non-residential grazing farms,1I are excluded from the provision for giving 
ImpEmsation for disturbance, but not from those giving compensation for improvements 
Ld for incoming payments. All tenancies of £50 valuation or over may be contracted S. 3. 
lt of all the benefits of the Act. We do not recommend that all these exceptions S. 12. 
ould be maintained. We think all lettings of houses or buildings, and all holdings 
lich are not at least in part agricultural or pastoral, should not be included in any 
lotute giving fixity of tenure at fair rents with the right of sale. Demeslle lands, 
wnparks, and all lands at present let for grazing purposes, if not residential, as 
fined in the Act, or above £50 rental, should, we think, be left as at present.' For 
~ure lettinO's of land now held under these descriptions, whether for purposes of tillage 
otherwis~, it miO'ht, we think, be lawful to bar the operation of the statute by 

ntract. It is not desirable to place obstacles in the way {)f the breaking up of grass 
rIDS if the conditions of the market should again make it profitable. Liberty to 
ntr~ct out of the Act should also he allowed in the case of holdings held by a tenant 
reason of his being a hired labourer or servant, of lettings in con-acre, and for special 
temporary purposes; among which last we include the case of a letting to a new 

lant during the minority of the person entitled to the land. 

79. With these exceptions, we 00 not propose that tenants entitled to the benefit Contracting out 
the changes we contemplate should be left free to contract themselves out of the new o~ th benefits of 
lUre; .but on the contrary, it ought to be provided t~~t. they should no~. The !o~:~ ~~ 
longe, If made, would not be made sol~y for the sake of eXlstmg t~na~ts, but 1D order mitred 
confer upon the country the blessings of a settled harmony, t~ which It has long .been Ferguson, 312; 
ange. There will probably be estates, among those whICh have been kmdly Leahy, 2i222. 
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managed, where the large allowances made to iIIlproving tenants, the ma.terials given or 
60Id. 'Undef' cost price, and the many other benefits conferred by a good landlord, 
would be preferred, by some at all events, to fixity of tenure and free sale.' A time 
might come when they would change their minds, and when it would be more difficult, 
if not impossible, to arrange equitably the conditions on which they could be admitted 
to the benefits of the prevailing law. It does not follow, of course, that all these 
kindly offices will be withdrawn by the landlords who have been accustomed to confer 
them. In any case it is impossIble to secure to a class the benefits at once of the 
patriarchal and independent conditions of tenure. The evidence shows tha.t the amount 
of rent or of annual value constitutes no satisfactory ground for refusing the protection 
of the statutory tenure.· 

sd. A case of great difficulty is that of existing leases. We have noticed the general 
reluctance of yearly tenants to accept leases. This reluctance has been increased by tho 
stringent conditions usually inserted in leases, some of them due rather, it may be 
suspected, to the zealous ingenuity of lawyers, tha.n to any intelligent notion of the riO'ht 
way to promote better cultivation. In Ulster there has been a controversy, still undecid~d, 
as to the continued existence of tenant-right on the expiration of a lease;t tenants 
maintaining t~at such survival was a part of the Ulster Custom, while the County Court 
Judges have held that, under the Land Act, it is necessary for each tenant to prove the 
allowance of tenant-right under these ~ircumstances, as a usage applicable to his own 
case. In the result, tenants have generally failed to establish the usage, and great 
dissatisfaction is expressed in consequence. On the general use that has been made of 
the provision in the Land Act allowing tenancies of not under £50 value to be contracted 
out of its benefits, without some corresponding security by agreement, we look with 
regret. The fact that a lease for thirty-one years bars the tenant from claiming com
pensation for disturbance, and to some extent for improvements, has induced the 
pressing of such leases upon tenants. Much discontent appears to have arisen from this 
cause, and in some instances, with good foundation. Leases have been imposed 011 tenants 
against their will, which from their legally helpless condition they could not refuse;t 
sometimes increasing the rent beyond what, to all appearance, would be held a fair rent 
by arbitrator3, sometimes imposing unwelcome condItIOns, and very commonly, since the 
Land Act, barring or attempting to bar their claims to compensation, not merely for 
disturbance and incoming payments, but even for improvements made by themselves, 
or by their predecessors in title; and this even irrespective of the amount of the valuatioll. 
To make no provision for such cases would be to IElave a portion of the work undone. 
In the case of all leases, whether made before or since the Land Act, the tenant~ 
should have the right, on the expiration of the lease. to continue in occupation under 
the same conditions as if they had been tenants from year to year; but in these cases 
any demand to have the fair rent settled would proceed on the conditions laid down for 
second or subsequent valuation, the rent reserved under the lease being taken to have 
been a fair rent, and the inquiry being limited to circumstances which may since have 
occurred to affect the value of the holding. We propose that if it should be proved 
by evidence that any leaseholder under a lease made since the Land Act, 18,0, has 
been compelled to accept .a lease by receiving a notice to quit or threat of eviction, 
and that the rent reserve~ by such lease is excessive, a valuation shall be ordered, 
and a fair rent fixed, as in the case of a yearly tenant. These provisions should not 
apply to the -cases, comparatively few, where the English or commercial system has 
been effectively introduced; that is to say, where a farm was handed over at the 
commencement of the lease in a fit state for cultivation, and with suitable buildings, to 
a new tenant, not previously, by himself or any person through whom he claims, in 
occupation thereof, and who has given no consideration beyond the rent and covenants 
in the lease. For future lettings of such holdings it might be lawful to exclude the 
statutory tenure by contract • 

.. Patterson, 135&, Robertson, 1463;. Coleman,. 2293 j Everitt, 2548; Frost, 21085 j WaJpole, 26003.;.. 
Riordan, 26751 ; Rochfort,33255. . 

t Hill, 3239; MCElroy, 4465; Ferguson, 4750; Wrench, 5614; Young, 5736 j Perry, 6233; Quinn, 
6448; Alexander, 8709; Norris, 10215; Warnock, 10346; Gamble, 10862 j Donaldson, 11542, Craig, 
12170, Hamilton, 14767 , Baldwin, 32463; Dufferin, 33050. • 

: Ferguson, 316; Patterson, 1282; Robertson, 1380; Reeves, 1989; Dowling, .2914; Fenlon. 3733; 
Forde, 7025; Mulholland, 8335 ; Gamble, 8988; Kilmartin. 21015; Hunt, 21529 ; Starkey, 22595; Cobbett, 
23886; O'Donoghue, 25029; Walpole, 25997; Lane, 26,449; l\i':Mahon, 28575 j Sherlock, 30961 i Baldwin, 
32472; Walsh, 35496; Tracey, 36290; :r.lagher, 37178. 
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vr. Purchase of t'heir Holdings by Tenants. 

S 1.ihere appe~rs to be a general feeling of regret that the "purchase clauses" in the Gencl.ll concur
land Act have failed. Even of those who do not believe in small proprietors as a. f\lle re'lC? in approval 
Ild who expect the ~ve~tual failure of !lny sche':lle for ~uItiplying them u: any great of the experi
dent, the great majOrIty appear heartily to deSIre the tnal of the experiment and to ment. 
[pect good results from it if It should succeed. ' 

82. By the .Church Dise~~blis~ment Act, 1869, the Church Tempora.liti~ Commis- PUrChasel"llunder" 
oners _ were dIrected, when dispos1Og of the landed property of the Church to give the the Church Dll.
~cupying tenant~ the prefe:ence of purchase at a fair market value. 'They were estaLlish.!llent 
npowered to asSISt tenants 10 the purchase by leaving three-fourths of the purchase- Act. 
<?ney on mortgage at 4 per cent., the who~e debt, including principal and interest, 
~1o~ made repa:yable by equal half-yearly mstalments spread over thirty-two years. £clII .. \1 ... 1; 1(;1),;; 

be mteretlt and 10stalments together would thus. amount to a ~rifle ov,er 51- per cent. O:~llell, 1I, 
?on the money ~dvanced. The property, exclUSIve of perpetUIty holdmgs, consisted .L, .!~. 

glebes and epIscopal estates to the extent of 108,000 acres, in the occupation of 
432 tenants, paying an aggregate rent of £95,430, thus givinO' an aYeraO'e for the 
>ldings of 13 acres, and for the rent of £11 6s. 4id. each~ The wh~le of this 
'operty is now sold, except 49 chief rents, stipends, &c. Of the 8,432 holdings 6,057 
Lve been sold to tenants for £1,6i4,841, an average of £276 lOs. each. The price 
lUS obtained has averaged 221- year;;;' purchase of the rental, which is higher than the 
rerage of estates sold during the same period in the Landed Estates Court. A fair 
ice has also been obtained for the residue, of 2,326 holdings, which have been sold 
I the general public. Owing to the expectation that the powers of the Commissioners 
ould shortly lapse, their sales have been, at the last, effected for somewhat less than 
ight otherwise have been obtained; and some regret is expressed that a further HeJfernan,31199; 
,portunity has not been afforded to the occupying tenants to purchase, by delayinO' Townshend, 
e sales of the residue to the general public. 0 340!l2. 

83. It appears that the new purchasers hav~ paid the interest and instalments of The purchasers 
,pital with commendable regularity.- Out of the whole number of 6,057 only 388 haveIPald up 
ere in arrear, according to the last returns available, to an aggregate amount of £5,914, regu arly 
ld it is not expected that any portion will eventually be lost. t When this state of things 
compared with that of the arrears now outstanding on most of the estates occupied 
r small holders, it will be seen that the" experiment" has successfully stood a test of' 
ore than usual severity. 

84. It is not denied that a portion of the tenant purchasers have assigned their right, Some ham 
r the most part as security for the balance of the purchase-money, to others; or Sl\ccum1w,d. 

at several of the original purchasers have succumbed to the pressure of recent bad 
I.l'vests, and have parted with their holdings, as well as with their proprietary right. 
le fact remains that these transactions have led to no breaches of the law, and 
oduced no conc~rted refusal to pay what the purchasers, from old habit, still call 
~he rent." 

85. Some complaints have, indeed, been made to us that the charg~s upon glebe B?me are in . 
[lds, so I;>urchased by tenants, are too high to allow the purchasers to hve. We find distress, b:IWUlg 

at this IS not due to their having more now to pay than -formerly, but to the recent =n!ather 
stress. It is not, therefore, a complaint specifically arising from the experiment of :r;>ur- than to their; -
ase by tenants. . It may be di~cult, in the case ?f suc~ a tenant, to suggest a feasIble having purchased. 
medy for his grIevance; but 10 the last resort, If he 18 compelled. to leave his hold-
g, he will do so peaceably, by an ordinary pro~ess of sale, and wIll Irobably c~ 
".ay with him more salvaO'e from the wreck of hIS fortunes than he coul have obtamed 
lder the old system by the sale of hiltenant-right, where such right existed. 

86 The success of this experiment is attributable, first, to the care that was taken to ~a~Be8 Of~cces3 
lk~ the process easy to an illiterate man, and the comparatively low cost at which the 0 eexpenmeL.t. 

• K~ ,3609; Shillington, 4998; Ruddell, 5223; Walker, 5359; WrencA, 5530 j QuiD, 5777; ~u~, 
BS' sJ:nott, 7251; Fitzgerald, 8309; M'Intyre, 10174,; Connison, 10920; Loughrey, 11UO; S,ncla!r, 
, li436, 11593; Haslett. 11821 ; Henry, 11865; M'Kenna, 13851; Olpherts, F. Jf., 14368 j BaldlDm, 
in 6 . O'Brien, 32739. 
t O'Brien, 3977; OIpherts, W., 11569 j O'Brien, M., 32738; Towns/iewl, 3~052, 3i08i; Roche, 3l300; 
'mon, 35481 ; Greer, 40003. 
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.legal part of the business was done for him: secondly, to the advantaO'eous terms on which 
the purchase could be made, including not merely the advance or three-fourths of the 
purchase-money, but also the absence of stipulations bindinO' down the purcha.ser to 
any conditions except those of abstaining from sub-division 

0 

and of paying regularly
an annual sum not exceeding the amount of his original rent. There is no prohibl
tion of alienation, of sub-letting, or of charging the holding with a second inculU 
brance; but the purchaser is treated, except in reO'ard to sub-division, as a full pro-
prietor from the commencement. 0 

J7. By the Land Act of 1870 two'methods were proposed to effect the same pur
pose of facilitating the acquisition by tenants of their holdinO's. The first was by 
givfng inducements and facilities to landlords, whether limited owners or owners in 
fee, to agree with their tenants for the sale or purchase of their holdings through the 
medium of the Landed Estates Court. The Board of Works of Ireland was authorized 
to advance, by way of mortgage on the land thus sold to tenants, two-thirds of the 
price of the land, repayable by equal half-yearly instalments spread oyer a period of 35 
years, at the rate of £5 for every £100 so advanced, a rate which makes the interm,t 
three and a-half per cent. The terms, therefore, were, in respect of the rate of interest, 
more favourable than those of the Church Comlllissioners, namely, three and a-half per 
cent. in lieu of four per cent., but the proportion to be advanced on mortgage was less
namely, two-thirds in lieu of three-fourths of the purchase-money. There were also 
stringent provisions against the purchasing tenants mortgaging, alienating, a'5signing, 
charging, sub-dividing, or sub-letting their holdings, without the consent of the Board 
of Works, ~gile any part ?f th~ annui.ties remainect unp~id;- any such act was to ope
rate as an absolute forfeIture of the land to the Board of 'Yorks. Complaint haA 
been made ill evidence that the Board of Works extend the construction of these forfei
tures to include the case of an assignment by will. Under the first process contem
plated by the Act, where the vendors are tenants for life, or limited owners, the Landed 
Estates Court was empowered to distribute the purchase. money in repayment of 
charges upon the land, in accordance with priorities, or the purchase-money might Le 
lodged in court for investment in other land, subject to the same trusts, and, pending 
such purchase, might be invested in con501s. The land sold to the tenants under this 
part of the Act was tQ_be free from incumbrances, except rights of way, and other 
Il}.a.tters specified in the Act. The Treasury was directed to prescribe the fees to be 
charged in respect of such sales, and the Court was empowered to apportion rents, charges 
and covenants, &c., in ref'lpect of land thus sold. 

The AmC'lHlmg 88. This first process having totally failed of effect, through the fact that the 
Act ~f 187 J, 35 & purchase-money of single holdings would not bear the cost of the investigation of title 
361V(1~t), c~p 32, for the purpose of a sale in the Estates Court, an amending Act was passed in 1872 
s. . . whereby the Board of Works was enabled to make advances to tenants purcha'Sing by 
Brennan, lOOH. agreement from their landlords, upon being satisfied as to the title, without passing 
S. 1. (1.) the property through the Landed EstateA Court. The sum to be advanced was 

now fixed at two-thirds of the value of the holding, instead of the price, as in the 
Greene, 759,765 j principal Act; and this apparently led to the adoption of a rule, dictated by the Trea
Derham, 2448 j sury to the Board of Works, of never advancinO' more than twenty years' purchase at 
~Jt, .494:3ho8 the tenement -raluation, except after special- valu~tion at the expense of the purchasing 

WID, • tenant. A pO'wer was given to the Board to commute the forfeitures of the principal 
S. 2. Act for a sale, and to pay the balance of the proceeds to the original purchaser. 

PurchasE'rs un'~E'r" 
s. 46. 

S.47. 
Boyle, 122.41. 

1!"elgu~on, 483J , 
Jay,_7439. 

The amending Act has had no better success than the principal Act. The Board of 
Works proved unequal to the task of satisfying itself as to the titles of ebtates sub
mitted to it. 

89. The second method proposed under the Land Act for facilitating the acquisition 
by tenants of their holdings was by directingrthe Landed Estates Court, in the cour&e 
of the sale of landed property in the usual course in the Court, to afford, by the 
formation of lots for sale, or otherwise, all reasonable facilities to occupying tenants 
desirous of purchasing their holdings, so far as should be consistent with the interests 
of the owners of the properties thus dealt with. The clause for advance of two-thirds 

--of the purchase-money applied also to these sales, and there was a further prOVISIOn, 
that when four-fifths of the tenants of an estate were willing to purchase, and other 
purchasers could be found to buy the residue of the estate, one-half the purchase
money of the residue might be advanced to such other purchasers collecti~'ely, on 
the security of the residue. The failure of this method has not been so SJgn~1 as 
that of Part II. Some sales have been effected, and the purchasers are well satlsfied 
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with their b3;rgains.- But it has been a failure, nevertheless. The number of sales has 
Leen decreasmg of late years, a~d. few are now effected. The princip::,"l r~ason has beelJ 
the general refusal of the authontIes of the Landed Estates Court, actmg In the interest 
of owners and incumbrancers, to arrange lots so as to suit the convenience of purchasing 
tenants. It may seem t.trange that it should have been found to be for the interest of 
owners or incumbrancers so to arrange the lots as to exclude one description of purchaser 
altogethe~, .and that ~ ~urchaser, as has been shown by the experience of the Church 
TemporalIties ComnnsslOners, generally ready to give as biO'h a price as any man.t 
But the dread of being left with un saleable residues on h~nd has had perhaps a 
so~ewhat excessive influence in this respect.t Other causes have also oper~ted. Th~re 
has be~n a.total absence of any direct means o~ bringing home to the tenants a knowledge 
of the~r .rlghts, such as were .employ~d WIth success by ~he Church Temporalities 
CommisslOn~rs, and .of chea{>enm,~ th~lr law costs, and puttmg them generally in the 
way of makmg theIr bargam. lhe mterference of the Treasury above noticed and 
the mistake, as we cannot but consider it, of introducing the Poor Law valu~tion 
as a measure of the value of an estate, has operated to cut down the two-thirds of 
the purchase-money which it was intended by the Legislature should be advanced, and 
to put obstacles in the way of obtaining the full amount. Complexities have arisen in 
cases where a portion of the holding was not let, or where the estate wa.s incumbered, 
or where easements existed, causing either dela.y, or- expense, or both. The restraints 
:>0 alienation, and on charging with a second incumbrance, have caused the Board of 
Works' advances to be regarded with less favour; and that prohibiting assignment Coleman :?lH. 
by will, if, indeed, imposed by the Act, appears to be oppressive. Little,39:i52. ' 

90. These causes of failure were thoroughly investigated by the Committee of Report of the 
~he House of Commons of 18i7-1878; and in the conclusions of the Report presented HouseQf CO!ll
'rJy that Committee, which were ratified by a resolution of the House of Commons :0~7~7;rl;tee 
luring the last Parliament, we desire to express a general concurrence. The principal • 
paragraphs of this Report are as follows :-

.. Your Committee are of opinion that it ill very desirable that further facilities bhould be given for the 
)urchase by tenants of the fee-simple of their llOldmgs. Your Committee find that, when estates are offered 
'or sale, there ill a general desire on the part of the tenantry to become absolute owners of their farms ; and 
,hey believe that a substantial increase in this way in the n'lmber of small ploprietors would give stability 
.0 the social system, and would teud to spread contentment, and promote industry and thnft amongbt 
,he Irish peasantry. • • . . • • Thl\t a large proportion of the estates offered for s~le in Sweetman, 1151, 
,he Landed Estates Court are held under fee-farm grants and leases for long terms. 1224; Robertson, 

"That the apportionment of the rents reserved by these grants and the leases, and the conditions of sale as 1516; Bernard, 
,0 the indemnities consequent thereon, have increased the inconvenience of dividmg such esta~s into small lots. 168!; Allen, 

" That many estates are subject to annUIties and jointures, and the effect of the charging orders in re~pect 1882; Ileevu, 
.f loans to tenants is to displace the priority of·sucll annwties, and, in the Cabe of sale or forfeiture, to 2013. Alexander, 
lestroy them. Obstacles have arisen ill the making of advances to tenants upon such estates, JllaSmuch as 8805, Brown, 
hese advances in some cases prejudice the security of such annuitants. 9805, Norris, 

"That the existing state of the law in respect of rights of turbary and pasturngp, rights of way, and other 10283, lIurphy, 
'asements affecting ebta~s sold in the Landed &tates Ccurt, has enhanced the expenbe of carrying out 10158, Scott, 

15959 ; Ilichard-
nles to tenants in that COlllt. 1900~ . 

"That the cost of investigating the titles of estates, both of landlol'd and tenant, and the impedlments s;;J 190~O. 
o the application of tile purchase mODl'y 10 the cases of settled estates, or p~tates subject to incumbrances, H!J, 2'~63' • 
lave seriously impeded the working of the second part of the Act. C:::;:y, 2~229 ! 

.. That on Bome estates the tenants hold their f.Lrms in l'Undale, and in detached plots, and in such cases the J le269U . ' 
lifficulties in lotting have been much increased. ~~~ t 30390' 

"That your Committee have no doubt that mnny tenants have failed to make use of the advantages offered B h Ul'li30662. ' 
hem by the Act for want of information as to tIle terms upon, and the amonnts for which l?Rns could .be B ~d er, 32~lO' 
,btained by them, and that the strictness of the prescribed condition~, especially the clauses agaInst alIenatIon D~ w~n, 33~68 ' 
nd m01"to<Yftge, have prevented others from endeavouring to acquire the fee-simple of their holdwgs. . H tn

iH36 ' 
"That, for the purpose of effectually promoting the purchase of land by occupying te.nants, your Com~lttee ea y, . 

re of opinion that, with respect to the sale of estates by the Land Judges of the High Cou~ of Justice--
nd lands are usually thus sold in Ireland-some provision must be mad.e to meet :what t~e eVl~l('~~e shows ~ 
Ie the fundamental difficulty of the present system; that is to say, the dlfficulty, if not Imposslbil~ty (sa, e ill 
are instances), of forming the lands into lots to suit the tenant purchasers, and at the same time pnymg 
:ue re!!8J'd to the interests of tllose whose IJroperty is being sold through the Court. So long as these prac-
ically °inconsistent duties contmue to he imposeli on one and the same functionary, your ComInlttee bche,:e 
hat no substantial resulta can reasonably he expected from the clauses of the Irish Land .A.~ to which theIr 
Ilquiry has been directed. They therefore think that, whilst lea,ing to one body the fun~lOn of sellmg to 
he best advan~e such estates as may be offered for sale, another distinct ~~ equally mdependent bod.y 
hould be constituted, specially cha.rged with the duty of superintending and facilitatmg the purchase of theIr 
eV£'ral farms by the occupying tenants.. Your Ccmmittee, accordingly beg to recommend that some properly 

• 11'Caubiand, 9271; Cunningham, 9412; Lane, 9566; Brown, 980;;; Brennan, l006~),}~urrhy, 10~58 ;. 
Varnock, 10345, 10354, Mornson, 10385; Gamble, 108911; Casl.ey, 12369; CoolJer, LJ_J, };lal.e, 18149, 
:ILldwin, 32505. 
t Meagher, 2267; Morrison, 10485; Whitc, 23167; O'C()DnOr, 24551. 
;: Booth, 14326; ~ones, 269B. F 
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constituted body should be entrusted with sufficient funds to enable them to purcbahe suitable estates or 
parts of estates, when offered for sale, with the view of afterwards selling to as lllany of the U>Dlluta' u~, 
with the aid of advances through the Board of WOl'k'l, may be able and Wllling to buy, and wllposinO' of the 
residues (if any), at such times, and in such manner as they may think will be most productive. '" 

" Your Committee are of opinion that the body thus constItuted !.hould put themselves into communication 
with the tenants of properties ofi'ered for sale in the Landed' E&ta~ Court, should explain to them the 
facilities oHered by the Act; should represent their intere'lts hefore the Court in the lotting of properties 
or otherwise; and should only purchase and re-sell properties in lots as nforesai(l, when satisfied that Buch a 
proportion of the tenants are prepared to buy as WIll prevent any loss to the funds at their disposal." 

91. We agree with the Committee in thinking that a larger proportion than two-thirds 
of the purchase-money, say four-fifths, might, as a rule, be safely advanced. 'Ve a(Trcc 
further that when tenants comprising one-half in value of a lot, instead of four-filths 
in value of the whole estate, are willing to purchase, and other purchasers can be found. 
for th\e residue of the lot, the advances under the 47th- section might be made to such 
other purchasers; and that the benefit of these advances should be eAtended to ~alc!4 
under the third part of the Act, that is, to sales not made under agreements between 
landlord and tenant, but in open Court; also that the restrictions again!'lt alienations 
and assignments should be repealed. We add that a sale should be sub~titutcd for 
forfeiture in all cases, and that purchasers should be entitled to payoff at any time 
parts of the debt due, so as to give them encouragement to save for that object. There 
may be conveniences in joining the functions of the C:>mmission to be appointed for this 
purpose with those of the Court or Commission to be appointed as an ultimate tribunal 
in di3putes as to rent; but their functions are distinct, and the consolidation of the two 
is rather, perhaps, to be recommended on grounds of sentiment and convenience, than 
of any very strong expediency. 

92. In selling to tenants, it would be well to arrange that the annual payments 
should not exceed the former ye~rly rent. That this might he effected, even where the 
tenant provides no part of the original purchase-money, has been shown in the sale of 
tithe rent-charge to landowners, and it might certainly be effected where he finds onc
fifth of it, unless (which ought never to be the case) the purchase was effected at an 
exorbitant price. For instance, if a holding of which tho rent was £100 a-year were 
bought for £2,500, the tenant providing £500, and the remaining £2,000 were advanced. 
him by the Board of Works, a payment of £5 pel' cent. upon that advance, or £100 
a-year, would be equal to the original rent, and would discharge the amount of the 
debt, with interest at 3i per cent., in 35 years. If the whole were advanced, 4 per 
cent. would equal the original rent, and this would discharge the. debt, with interest at 
3~ per cent., in 55 years. It is obvious that the principle of these olauses will aUmit 
of an almost indefinite extension, if, at the highest rate at which sales of land are ordi
narily effected in Ireland, it is possible so to adjust the loan and its repayment that the 
whole of the purchase-money may be advanced to a tenant, and repaid by him in the 
course of half a century, without adding a penny to his former rent. 

93. It is true that if the land question is now peacefully settled, the value of land may 
be expected to rise. * But at first it may rather be apprehended that a considerable 
number of estates will be thrown on the market, from the inevitable distaste with 
whiCh some landlords will regard the changes which we have found it our duty to 
iecommend. This dislike is indeed so strongly expressed, as to have caused an expres
!sion of opinion,othat it would be unjust to oblige landlords to concede fixity of tenure 
at fair rents, with, above all, the right of free sale, without providing that those who 
prefer it should be entitled to sell their estates to the State at a value to be settled by 
arbitration .. t We agree so far with this view, that we desire to see every facility 
given for such sales, short of an actual compulsion on the State to take over all the land 
offered them, especially without retaining any adequate control over the rate at which 
the process of conversion of tenants into freeholders is to be urged forward, or over the 
fancy prices which would inevitably be imposed. It is necessary not to incumber the 
State with large numbers of tenants who are not willing or perhaps able to purchase. 

94._ Another proposal has been made, especially as being the best way of disposing of 
the residue.s which may remain on hand after the purchase of an estate, and the sale of 
portions to the tenants. It is that perpetuitiel; should be granted to the tenants of 
estates thus purchased, either upon payment of a fine, or at such increased rent as may 
be reasonable. To this we see no objection. It has also been proposed that tenants 

if Hunt, 21612 j Jones, 2G940. t Fowler, 3906. 
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sh?u.ld be assisted to purchase pel1)ctuity lca!>es from their landlords.· We are of 
OpInlOn that ,!~e:e an agreement between landlord and tenant has been entered into to 
that effect, facilitl~s should be afforded to the tenant ~ purchase a perpetuity, and to fine 
down the perpetuIty rent when settled, by advances of the same kind and to the same 
extent, as in the case of purchases of the fee. ' . 

95. By providing funds lIberally for the purpose of purchase, by judicious arrange- Purcha.sea by 
ments for the condu~t of sales, and by en~rgeticallY'pushing the work, through the tenants, how far 
agency: of.a body specIally constItuted to do It, we conSIder that means may be provided they: can ~ > 

for satIsfymg all,. or nearly all". that landlor~s in this respect have a right to demand; carried. 
~nd at th~ same tIm? For r~ndermg the expenment of proprietor-cultivators a real factor 
l~ the. SOCIal and p~hbcal hfe of Ireland. But when all is done that can be done in this 
dIrectlOn, the tardmess of the process, and the many inevitable drawbacks will still 
p,revent ~he '~purcha?e clauses" from being the main feature in any future land system. t 
J here wIll stlll re!llam the great mass of tenants and the great mass of landlords. The 
settlemeut of .thelr mutual relation must still be the most important part of the tahk 
before the legIslature, and the substitution of other conditions for that relation will be 
but secondary after all . 

. 96. If we look fonyard a li~tle, to the time .when a large numbe~ of peasant proprietors The nCCCS&ity for 
wIll have been ,constItuted, eIther as owners 10 fee, 01' as perpetUlty tenants it becomes astatutory 
evident that the purchase clauses cannot by themselves afford a settlem;nt. Some, tenure will recur. 
probably many, of the new owners will fail. They will borrow on their holdings, and La°rmsbYh' 5-1

9
78; 

'II 1 't th h h' toue e 4 ' WI on y qUl em, w en t e mortgage has practically swallowed up the value. The Robertso~ 15i9' 
new owner will be, in many cases, a creditor; a man who does not himself farm. He O'Brien, 3968. .. 
will perhaps sell, but will most likely let the holdinO'. The relation of landlord and ~aring, 6955; 
tenant will be reconstituted. Similarly many peasant °proprietors and many perpetuity Little, 39580. 
tenants will become lessors. Unless the protection of a statutory tenure is afforded to 
the new tenant, the land question will speedily revive. 

97. For the purpose of aiding landowners who may wish to sell, we think the Power to limited 
time has come when it will be necessary to provide a remedy for the condition of owne~8 and cor
settled estates, by enacting that a limited owner, whose interest is not less than an estate kdtlODS to seU 
for life, shall in all cases have the same power to sell settled land in open market for the B n. ""051' 
best price, and to require the holders of the legal estate to make a title thereto, as if he N~~~- 251'H' 
were the owner in fee; all limitations under the settlement and all incumbrances being Hussey, 25378. "
thenceforward transferred to the purchase-money, which should be invested on securities 
authorized by the Court of Chancery, in the name of the Accountant-General, for the 
benefit of those entitled, The money arising from the sale of perpetuities to tenants, or 
from fining down of rents as above recommended, should be subject to ~he same 
provisions as to investment for the benefit of those interested in the estate, . A similar LeflOy,3nlO. 
provision should be made to facilitl1,.te sales by Corporations. The Irish Society, the 
London Companies, and certain cllaritable corporations own a large quantity of land in 
[reland. It does not appear that they compare unfavourably with other landlords.: 
There must inevitably be a want of that intelligent sympathy with the circumstances of 
lndividual tenants which is shown by a good resident landlord, or even by a good agent, 
but they appear in' many cases to spend money freely, and not to be exacting in matters 
:>frent, 

98. The power to advance money under the Land Act for purposes of reclamation Extended powen 
should be extended to enable advances to be made to landowners for the purchase of to advance 
luit'rents, tithe rent-charge, and other permanent. charge.s on their estates,. -and For :::? ~ and 
~ffecting permanent improvements and drainage; and the benefit of the section tenan~ 
should be extended to tenants equally with landlords. Jf the landlord and tenant s. 43. 
~houldjoin in an application, their joint security might entitle th~~ to a larger advance, O'Brien, ~060; 
proportioned to the combined value of the land.lords' and tenants lOterests. Kt'ant', ;J'818 . 

• Mea"her 2268; Dt'rham, 24/7; O'Brien, 3989, 4042; Perry, 6289; Brown, 9886; Donnell, 11000; 
BIllTY, 22053 j Fitzgerald, 22323; O'Mahony, 26575 j Vernon, 35437 j Keane, 35793 j Healy, 37U~; 
Little 39540; Longfield,39876. . 

t F'er~'son 3"0' Robel tson 1534' Meagher 2269' Hill 3260,' O'Brien, 3944; Brush, 6680; Wanng, 
5

U 

, - , " ", "9 Dal 1988- Rob" 1950; Gamble, 10896; Heron, 14051 j O'Flaherty, 19433; Lambert, ~95_; y, a; lllBOn, 
)0" 48 . Kilmartin, 20990' O'Donoghue 25055' Brosnan 25655' Crosbie, 26232; J onea, 269H; Leahy. 
;7~03; Bennett, 28034 j , CTO'1Iin, 29346; Da.vis, 29;39 ;' Daly, 30048 j Ardagh, 31454; Nolan, 31483; 
:laldwin 32166, 3250,'}; Vernon, ~434; Johnston, 35595 j Rochforl-Boyd,39906. . 

t ShiUillgtqn 4998 i ObbOl"'TUJ, 9036.; Lane, 9507 ; Hanna, 9606 j Brown, 9841 j Dunne, 10018; MOlTlson, 
l044:t; Cathe:,- 10707; M'Intyre,'10763, 10802 j Meek, 12266; Brown,.1229! ~ • lIar', 2.0031 j Br081llJ,! 
!5590, 25674 i Pringll, 36786; Pyne, 38988 j Longfield, 39828. . F.2 
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iimplification of 99. The transfer of land should be simplified, and the expense lessened; and local 
md-transfer. .Registry courts should be established, at the offices of the Clerks of the Peace or else

where, for recording cheaply and quickly all dealings either by a landlord or a tenant 
with his interest in land. 

)oor tenants. 

?ergnson, 399 ; 
:.eitrim, 11316 ; 
3aIdwin, 32262. 

~mlgration and 
vaste lands. 

19ricultural 
~bourers. 

VII. The Condition of the POOl'. 

100, The condition of the poorer tE'nants in nUmerous parts of Ireland, where it 
is said they are not able, if they had their land gratis, to live by cultivatinO' it, iR 
by. somE', tho?ght to be an almost insolu~le problem.· Frequently h?wever

o 
among 

thIS class hIgh rents appear to be paId; and we may hopt:l that m this respect 
a full investigation, followed by reduction where necessary, will do somethinO' to 
imprbve the condition of a depressed class. The solvent of free sale will do something 
also. It is said, indeed, that where all are so poor there might be none to buy; but 
this we doubt._ Money is generally forthcoming whenever there is a sinO'le farm in thl> 
market. Free sale will bring a wealthier order of tenants to the ;oil that needs 
them; fixity of tenure and fair rents will give them a chance to thrive on it. 

101. Weare unable to see that any special need has been proved by the recent scarcity 
for a great State aided emigration. Whether Ireland is capable of maintaining her 
present population or not, we think that emigration may be well left to the operation 
of natural causes. Voluntary emigration, in the future as in the past, will be found 
sufficient. We should be unWIlling to encourage the idea that by pressure from without 
the Irish people were induced to .leave their native land. Neither can, we strongly 
support the schemes, most energetIcally advocated, for a system of State-aIded planting 
of the poorer tenants and labourers upon the waste bnds of Treland.t L':l.nds which Ilre 
pure waste will never repay the outlay for reclamation;t and those of a better class 
are held for grazing purposes, and are highly prized by those tenants who have 
privileges on them.§ Experience seems to show that the reclamation of these inferior 
soils, left till the last in the settlement ot the country, can only be profitably undertaken 
by the employment of capital which can be watched over and administered oy the colonist 
himself!! The State is, of all agencies, the least fitted to direct or supervise the work of 
reclamation. Lands suitable for reclamation, which shall fall into the hands of the 
State by the operation of the purchase clauses, may be -made use of to try the experi
ment, under the administration of the Commission if desired, or as we should prefer, 
under the management of private individuals or companies possessing capital, with 
provisions for giving a fair chance to the cultivating tenant, and for his obtaining either 
the fee, or a perpetuity, or the statutory tenure in the land he might reclaim.-.r The 
offer of these privileges should not be confined to the actual tenants of holdings, but 
should be open to the applications of industrious sons of tenants, or labourers, who 
could show sufficient capital to embark in the work of reclamation, It is, however, 
rather in the improvement of lands already cultivated, and in the full reclamation of 
those already half reclaimed that we expect the capital of the tenant claRs to find, for 
years to come, its most profitable employment. ** If the Government saw its way to adopt 
such a scheme as that suggested in the Pamphlet quoted in the Appendix. F to this 
Report, a great body of public opinion would be gratified by even its partial adoption. 

102, The bearing of the questions committed to us for inquiry upon the condition 
and welfare of the agricultural labourer, a point suggested by references in the Land 
A.ct, engaged our attention early, and we have taken a large mass of evidence respecting 

-it.tt The subject appears to demand speedy consideration for the sake of the country, as 

* Greene, 753, Allen, 1921 ; Meagher, 2159; Brooke, 11604; Hamilton, 14719, Clarke, 15708; Thomas, 
16720, Waters, 16850; Lyons, 17077; Jackson, 19132; O'Flalierty, 19421; Gairdner, 2030-1; Joyce, 
21094, Cronin, 29350; Baldwin, 32142; LewID, 34811 ; Dease, 37,347. 

t Daly, 17689 ; Stephens, 17709 , Brosnan, 25660 ; Murplty, 26173 ; Baldwin, 32182. 
::: O'Donnell, 17683; Clancy, 18192; Colthurst, 30397 ; Baldwin, 32250; Lliford, 364J 9. 
§ Leitrim, 11228; Smclair, W., 11432; Brooke, 11612; Crean, 15845; Mahon, 21207; Fitzgerald, 

29533; Hegarty, 30718; Baldwin, 32188; Lifford, 36431. . 
1\ Cooper, 12522; Gore, 16963; M'Mahon, 28548, Baldwm, 32209, 3229~, 32300. 
'If Reeves, 2028; Baldwin, 32214 ; Sayers, 37456. 
if.* Hussey, 25336. 
tt Robertson, 1560; Butler, 4301; Shillington, 5397; Swann, 6160; Hanna, 8918; Flanagan, 9661 ; 

Murphy, 10168; Sinclair, W., 11486, 11593, Haslett, 11831; Ashe, 12004; King-Harman, 14258, 
Hamilton, 14718; Blake, 18764; Gairdner, 20348; Hardy, 20890; Hunt, 21546; Bolster, 21727 ; Hewson, 
-23073; O'ShauO'hnessy 23386; Newman, 25147 , 'Valpole, 26006; Kearney, 26142; Lane, 26540; Jones, 
26897 ; Johnso~, 26979; Leahy, 27215; Bennett, 28439; Cronin, 29387; Davis, 29654; Hegarty, 20730; 
Loffan, 31525; Roche, 34346; Johnstonl 35632, Curling, 39422. 
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III as for that of the labourers themselves. We do not think that in the proposals 
I have !Uade there is anything calcula.ted to intensify the poverty of the poor. The 
sh agncultural labourer and the Insh farwer are not two classes but one. The 
)ourer is a farm~r who.is without. a tar.m. Wild .and subversive proposals, which 
ld to shake confide~c~ lD the puhhc sobnety and drIve the capital of the wealthy out 
the country, must lDJure Il!-0st of all ~he !Dan who lives by .daily wages. It does 

t fall to us to make ~uggesbons for legIslatIon for the improvement of the dwellings 
~aboure.r~, ,for secunng them gardens, or for facilitating, except in a general way, 

3Ir acq~Isltton of farms; but we trust that the tranquillity which will follow on a 
II-consIdered measure of Land Tenure Reform will be a blessing alike to all classes 
cl ef:lpecially to the poorest. ' 

VIII. Conclusion. 

103. The Land Act of 1S70 will be so materially affected by the adoption of the Thelunn olth 
wges we have recommended that it may be necessary to repeal it, and to re-enact land law In lutu~. 
~h of its provisions as it is deemed advisable to retain. , The advantage of having 
Iy one statu~e dealing with the subject is obvious. Simplicity and conciseness are 
ential in legislating on the Irish Land Question: We have found ignorance of the 
~, as it now stands, in places where it might least have been expected. If it is 
>ught better to have a new statute, dealing with the proposed changes only, a con-
idating Act, to embody in an intelligible form the provisions l'emaining unrepealed 
the statutes of 1860 and 1870, which will for the most part constitute the law 
landlord and tenant outside the statutory tenure, will be almost as necessary as the 
~ statute. . 

l04. The question will be asked-if all that is here proposed were now enacted, will Prospect.'! lor th .. 
i tenants be satisfied, and will Ireland be pacified? ' Upon this head it is well to use futtm>. 
strong or sweeping language of anticipation. The habit of agitation, to which the 
stence of just grievances has given a. plea, is not unlearned in a day. There are 
ny to whom the concession of justice, as we deem it, will seem only the extortion of 
instalment, from the fears of the legislature, of what may yet be obtained by 

ssure; and such, no doubt, will endeavour to continue agitating, some in the convic-
1 that they are acting patriotically, some from less worthy motives; but the great 
~s of cultivatinO' tenants, we believe, will be satisfied with the concession of the 
Gutory tenure h;re proposed. There is a familiar saying, "That it is better to give 
lan the whole of w1at he ouO'ht to have, than the half of what he asks for." We 
re endeavoured to put forw:x.d a scheme which shall avoid the error of making 
for givinO' one man too little by giving another of the same class too much. We are 
U'e that ~any circumstances, many rights, and many grievances, some of them, no 
Lbt all-important to particular individuals, must have been overlooked. We have 
. attempted to offer suggestions for the solution of all the difficulties that may ~se. 
will have been enough if we succeed in strengthening the argument for attempting 
)lution, in all cases, upon these two p:inc~ples-to d<;> ~qual justice p8;t~ently be.t~een 
[l. and man, and to recognize by leglslati~n the a~IdlDg an~ prevailing. tra~ItIonal 
timent that the cultivator has a property lD the soil he cultlvates, to which, In past 
S, legal recognition has so unfortunately been denied. 

'anuary 4th, 1881. 

(Signed), 
BEBSBOROUGH 

R DOWSE 

*O'CON0R DON 

*W. SHAW 

... See Supplementary Reports hereto appended. 
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SUPPLEMENTARY REPORT BY THE O'CONOR DON. 

The inquiry which we have been conducting during the last few months has beci 
by the very terms of our Commission divided into two branches: the one relatin rr t 
the working and operation of the existing land laws of Ireland; the other dealinO' ~itl 
alterations and amendments in these laws. Upon the first. branch of the inq~iry 
quite concur ~ith my <;oUeagues in the foregoing repot t; I also agree in scveral of t11 
recommendatIOns relatmg to the second branch; and although I differ on what 111a 
be considered, and what I myself consider very essential points in reO'ard to tli 
remedy proposed for existing evils, 1 have not felt myself deharred frOl~ 8i""ninO' 
l~port with most of the views expressed in which I aO'ree. In l->i"l1inO' it I feel bO~l1l 
to state as distinctly and clearly as I CJ,l1 the points 0;: which I dltlcr, ~l1d in doir)O' s 
it will be impos~ible for me to avoid entering into somcthinO' like a. ('ritici"m 0(' tit 
recommendations from which I dissellt. 0 

The first point to which I must allude, and which ba~ not l'cceiYcJ, I think, t11 
prominence it deserves is this-that not only is the ordinary occupyiuO' tenure of lan, 
in Ireland insecure, but the ownership of land is confined to :t few. So 0 far as the mer 
,occupation of land -is concerned I do not know that the p,)sition of affairs is wors 
in Ireland than in other countries; on the contrary, I believe it would be found thai 
l'egarding the occupier as a mere hirer of the land, his le~al rights are superior, ani 
,his serurity greater, than in most other countries in Europe, whilst his practic3 
rights-those recognised by the majority of landlords, and enjoyed by the majority 0 

tenants-are in excess of the rights or the security ordinarily givE:n elsewhere. 
Ireland is peculiarly a land of numerous occupiers and a very restricted class u 

owners-hundreds of thousands of tenants and a mere handful of landlords; and thi 
in a country where not only are the tenants very numerous as compared with th 
owners, but numerous as, compared with the entire population. 

It is estimated that there are about 500~000 tenants occupying land in Ircland
that is to say, 500,000 families-and setting down an average of five individuals fo 
each family, this would give us at once 2,500,000 persons, or about half the populatiol1 
directly connected with the land, as occupiers of the soil; and if to these" e add all th 
outside relatives of these families and all persons dependent on them, such as the sma1 
country traders and dealers, it will at once appear that the strength of this cla<;s i 
irresistible; that their views and opinions mast be the views and opinions of tll 
-country; and that no matter what the law may lay down, no matter what l'igllt 
it may give against them, such rights, if not acquiesced in by them, can never h 
universally enforced without giving rise to a ravolution. -

W-e must also bear in mind that these people are now educated, that they practicall. 
possess the highest political power, that they are all able to take an intelligent view (J 

.~their own position, and that the view they are likely to take will not be one di! 
advantageous to themselves. If Ireland were not united with England, if she were lei 

!.....to herself, there can be little doubt, I think, thatwithorwithout compensation, tl:e existinJ 
! rights connected with the ownership of land would be swept away or greatly restrictec 
wbilstJ on the other hand, if we had some hundreds of thousands of owners replacing th 
existing 10,000 landlords, instead ot restriction on transactions relating to land, we shoull 
have a demand for the most perfect freedom of contract. From this it seems to me t 
follow that if we are to get to the bottom of the rca] difficulty of Irish land tenure, an 
if we are to settl~ it on any real permanent basis, it is not merely the relations bet wee 
landlord and tenant that have to be considered and adjusted, but whether thes 
relations should be continued to the same extent as they now exist, and therefore, 
fear that any Act based merely or mainly on proposals to modify the condition 
under which the occupier is brought into relation with the owner, will be only lik 
the Act of 1870, It mere temporary expedient, fit for a transition period, bu 
.containing within itself the seeds of failure as a permanent settlement. Anothe 
slice, and a very large slice of what is now recognised as the legal property of th 
owner, will be taken away without' satisfying the occupiers, and above all wi thou 
establishing any just principles on which this transference of property should tak 
place. Under these circumstances, I am obliged to dissent from the recommendatio] 
which places compulsory fixity of tenure in the first rank, and merely deals wit] 
occupying ownership as a slow and very secondary alternative. The establishment 0 

a peasant proprietary or occupying ownership, first, with facilities for voluntar: 
arrangements for fixity of tenure in certain cases as a subsidiary measure, ane 

----GOIDpulso:ry fixity. -of. _tenure ~nd .adjustment ..oLrent&. -as. a lasLresort,-would be om: 
1>emedy. Before stating how I would propose. to carry this out, I must deal wit] 
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at I ~onsider the ~eri~us objections to the s~heme from which I differ, and in doing 
[desne to deal wIth .It generally, as submItted to us by the witnesses, and not 
rely a.~ recommended In the report-
, st. I believ~ it wou.ld be ~xtremely diffi~ult, if not impossible, justly to carry it out. 
,nd. Even, If establIshed, It would not glve a satisfactory tenure. 
trd. If made the general rule of the country it would be but the starting point 
a new and most formidable agitation. 
~nd lastly. If ?xtendcd to fu~ure lettings i~ could not be maintained or upheld 
hout the most dIsastrous legal mterference WIth and legal restrictions on matters 
lveryday life ~hich I could never approve of. ' , 
)bVl.o?sly fiXlty . of tenure wo.uM be ~n absurdity without some control over 
t-ralsmg. To gtve the occupler the nght to fixity of tenure and, at the same 
e,.to allo~ the owner to charge wha~ rent he pleased, would be to do nothing 
ctIve, as, 1D the. words .ot the ReI?ort, It would be nugatory and absurd to confer on 
tenant a pl'opnetary pght of whICh the value depended on the will of the landlord. 
eed control over re?~ IS what has been ~o~t called for by the witnesses who came 
)re us, and rent-raIsmg, rather than eVICtIon, has been the great O'rievance com
ned of. Although we might have "fair rents" without "fixity ~f tenure" we 
not establish "fi:Jlity of tenure" without "fair rents;" and it is in arrivi~g at 
rents that I think the greatest difficulty will be found. 
'ixity of tenure at fair rents has, no doubt, received the sanction of the majority of 
witnesses who appeared before US, and the principle involved in it has been supported 
many landlords as well as tenants. In short, a sort of general consensus of public 
lion in its favour has been claimed for it by its adherents. Unanimity of opinion 
ch is based on such general terms as "fair" and "reasonable" may not, however, 
:0 very real when we come to test the meaning placed on these words by the diffe
, persons using them. Can it, for instance, be truly said that there is any rea 
nimity of opinion between the landlord who upholds fair rents, and the advocate of 
tenants' cause who holds the E.ame ostensible doctrine, but who thinks that the fair 
, ofland, which a hundred years ago was reclaimable waste land, should be calcu- lfOltOll, .68'-6 
d on the assumption that it was still in an unreclaimed condition, unless the land- 4731, M'KenJer1 
could prove that nIl the improvements that had been made in it, had been executed 11762 i Dohertr, 

lis expense or that. of his predecessors? A large proportion of the witnessefJ on the f~~~:~1 Nom., 
,nts' side have toM us that they consider Griffitl1's Valuation, as it is called, quite • 
Ifficiently hi~h standard for a "fair" rent, and numbers of them told us that 
r considered It far too high, although that valuation was made on a standard of 
es exceptionally low, and under circumstances in which it was the interest of every-
(, both landlords as well as tenants, to keep it as low as possible." Again, rents that 
) not been increased for twenty, thirt}, or even forty yeal s, have been protested 
nst as rack rents, and even where large sums have been paid for the tenants' 
rest at those rents, they have still been represented as far above the standard of 
less. t Is it likely that this is the meaning placed on the same term "fair" by the 
lords who have advocated it, and is it not pretty certain that If fair rents" if estab-
:d must disappoint one side or the othed 
is of course proposed by every advocate of the system, that arbitrators, or a court 

::lme sort, should be established for settling all disputes as to rent, and it is 
'cted and hoped that the cases which would be brought forward for settlement 
ld be few and far between, that disputes as to rent would only gradually arise 

so arisincr the decision of the arbitrators or courts would become precedents, and 
, b' 

principles of these decisions becoming generally kD;0wn, so~e chf.ap and summary 
of settling disputes as to rent would be resorted to m all ordmary ~es. Were .we 
ing with the land question in ordinary and quiet t!mes, when the p~"lces ~f farmmg 
uce were up to their ordinary standard, and fanmng pro.fits were In theIr normal 
.ition, there might be some foundation for these expectatIons, alt.hough, ev~n then, 
ubt whether the passing of such a law would not lead to a general commotIon, but 
fle present state of affairs, the making of an offer to all the tenants of Ireland to 
I their rents fixed by arbitration must, I apprehend, lead to a general demand/or 

If this arose, where could the competent and trustworthy valuators or u~plres 
::lund 1 To estimate correctly even the fair commercial letting value of land JS not 
'asy task. The valuator, or in case of arbitration, the umpire, to be .competent 
ld be a local man, having local knowledge. of the particular land he IS asked to 

~ ·tt, 9575 9615· Flana........ 9658· Leonard 21483· Ho"'an, 23798 i O'Connor, 24600; O'Sullivan, 
~verl .. -.., 0""'" , ,., -907 Trac 36316 I. Lane 96539' Cameoie 15413· CQrbett, 23892; Clements, 38643; Marum, 3a ; y, ; 
e', 36054-; Sm~llen, 36908; Hi~s, 13330; O'Sulliva.n, 28987; ~l'Elroy, ~58¥; O'Donoghue, 25052. 
I\~livan, 22716; M'Longhlin, 15-183-5; Healy, 15~60-3; Flynn, 13468; H1&,"UlS, 13319. 
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value, of its past history, and its capacity for production a.s tested by experience, and ii 
he be a local man he can scarcely be free from local prejudices, local feelings, and abovE 
all, from local suspicions. With this local knowledge, he must possess thorough inde
pendence of all classes, and must be placed above the range of either bribery or intimi 
dation; and one of the first and great difficulties will be to find a sufficient number oi 
men possessing these qualifications. Supposing.a sufficient number of these men werE 
got they cannot be left without some general principles to guide their deoisions, if the) 
were, there would be no end to the dissimilarity in their judgments. Already, thE 
greatest complaints are made in regard to the decisions of the County Court JudO'es 
on the ground that different Judges take different views, and that there is nothinO' likE 
similarity amongdt them; but the differences of opinion between men as to the ;aluE 
of land, if left altogether to themselves to decide it, would be tenfold greater. 

\ Arbitration 01' reference to a court for settling rent may work very well where it il 
entered into voluntarily, where both sid,es know that it is voluntary, and where, conse 
quenpy, there is no temptation to make any exaggerated demands on either side, bu! 
compulsory arbitration would almost always mean settlement by the umpire. The fac 
that compulsory arbitration for settling the value of land already takes place and worl-8 
on the whole, satisfactorily, may be quoted as a proof that the system might easily L. 
extended, but there is a mest essential difference between these arbitrations and al bi 
trations for settling rent. Where compulsory arbitration now exists the wbole feelin~ 
of the community is in favour of the person, whose property is being taken away 
getting not only the value, Lut something more than the value for that J?roperty, an< 
this i~ recognised by the public company or other body that is purchasmg. In thE 
question of rent the exact converse would be the case, and there the general publi< 
feeling would be against the person compulsorily dealt with. 

The ordinary difficulties of estimating the value of land are also enhanced by tlll 
proposal, sanctioned by most of the witnesses, that the improvements, effected at an~ 
time by landlord or tenant, and any payment made for the tenants' intere&t should bl 
taken into consideration. Anyone of t.hese questions in itself may lead to no end 0 

trouble. Take for instance the question of improvements. We know tbat this questiOl 
has given rise to an immense amount of dispute and litigation even under tho presen 
Land Act; but this can scarcely give us any idea of the disputes that may, and I thinl 
must arise, if from the valuation of the land is to be excluded any value added to i 
by the occupier. How it will be possible to estimate this 1 am at a loss to conceive 
and the justice of its universal application seems to me more than doubtful. Thl 
records of the land courts show the extravagant character of the claims made fo 
improvements; but if we are to go back to an indefinite period as recommended LJ 
some witnesses, or even for thirty-five years, as mentioned in the Report, the field fiJ 
dispute and litigation, and doubt and difficulty, will be immensely enlarged. 

With respect to some land, no one could really tell except by a guess, what it'! valul 
-ought to be with all these d,eductions. Whether the improvements are to Le calcu 
Iated at what they cost, or on their results, or on both; whetber they have been madl 
by the landlord or by the tenant, are all questions on wbich difficulties mur"t arise. 1 
seems to me it will be impossible to separate into two distinct classes the value 0 

land arising out of its inherent qualities, and value added to it by works executeE 
thirty or forty years ago, and the effect on particular farms of such general improvement: 
as road making, main drainage, &c., will be most difficult to determine. Even takinf 
such an ordinary, well defined improvement as building a tenant's house, a questioI 
may arise whether the letting value of the farm i'! increased in proportion to the co& 
of the house. Then there are other classes of improvements, such as those execute( 
by loans under tlie Board of Works, where the tenants ]Jave paid all the instalments 
which will certainly give rise to contention unless their ownership be clearly definee 
by law. It has been held by many witnesses that these ought to belong to the tenant: 
-although it was to the landlord the money was lent-although he undertook all thE 
risk, and although, if properly carried out, the land itself, by its improved Yalue, shoule 
have more than repaid the annual instalments. 

I will not dwell upon the difficulties arising out of payments made to previou' 
occupiers for their tenant-right. These payments have, in some cases, exceeded the ful 
value of the interest of the owner in fee, and they cannot be justly excluded from thE 
calculation of rent, but how far they &hould be allowed \\ ill be a matter of no littI( 
difficulty to determine. 

We hav'e next to consider at what standard is the fair rent to be calculated. I do n01 
think we should be justified in recommending a general compulsory system of valuatio[ 
rents unle,s we were agreed as to the principles on which it should be conducted. 11 
would not be worthy of our position to recommend it in the same loo<;e and genera 
way in which it has been recommended to ourselves. This would be but shifting thE 
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ifficulty which we ought really to face, and would render our Report on this point 
most worthless. There is no paragraph in the Report in which 1 more thoroughly 
>Dcur, than that which states tbat a fair rent, as understood in Ireland means a 
~ry different thing from a full, fair, commercial rent, as understood in Engl~nd. It is 
ell clearly to understand the full force of tbis admission. The fair rent must be some
ling less-l a~ bound to e.xpress my.own opinion-it must be something considerably 
~s than the fair commerCIal full !ettmg value of the land. To impose the adoption of 
lIS .rent upo~ every owner wo?ld, .10 most cases, m~an, not the depriva.tion of a mere 
in~lmental.nght, but the depnvatwn of very tangtble property, the safe enjoyment of 
hlCh had, 10 som~ cases, b~~n lately g:uaranteed by law. Private rights, I know, must 
ve way to pubh~ necess~tIes, but.m all cases where clearly recognised rights have 
;en taken away, n.ghts whlCh were given or purchased without any qualification, the 
~thdrawal of t~e nghts or the valuable property they represented has been accompanied 
lth compensation. 
Can it then be said that a landowner in Ireland, who has let his land up to the full 
ld fair commercial value, or who purchased the land when let at that standard and 
LS since upheld it, has committed any moral wrong, or that his rent is an unjust' one? 
ne class of owners of land have, I may say, been almost wholly unrepresented in the 
'idence given to us, not through any fault of the Commission, for we were ready to 
~ar them if they came forward, but through their own abstention. 1 refer to the 
laU and new purchasers in the Landed Estates Court. They are not a very popular 
1SS, probably not a very deserving class, they may have kept away because they 
ight not have been able to defend all their actions, but they represent, very often, 
rifty, hard-working, Irishmen, who have, by dint of hard work, laid by a competence 
~ich they have invested in land in their own country, and to many of these men such 
L enactment as lowering their rents to the standard at which an easy-going, affluent, 
Ld old proprietor was satisfied to let his land, would mean absolute ruin. Keane, 357~t. 
Whether this would be just or unjust, and whether it should consequently be accom-
.nied with or left without compensation really depends on the question whether a full 
ir commercial rent is in itself an injustice, and it requires a stronger argument to 
ove this than a statement of the fact that large and wealthy proprietors have been 
ntent to do with less. Again, what would be a fair rent at one time would be 
lfair a..t another. Had rents been adjusted four or five years ago, when the times were 
osperous and farming profits were high, there can be little doubt such rents could not 
IW be kept up, whilst if they had been adjusted in a time of depression, no matter how 
w, they could not be raised. The bargain would thus not be an equal one, the very 
me forces which now exist to control landlords from exercising their full legal rights 
mId control the exercise of any new ones, but it certainly could not be beneficial to the 
untry, and I. c~Dnot t~ink it ~ould be satisfactory ~o the occupier~ to have to lo~k 
rward to p_erIodIcal stnk~s agamst .rent .. or demands for. a~a~ements 10 the futur~ as 10 

e past. ~uch a system IS degradmg to the. tenant, InjUriOUS to the la?dlord, and 
:moralizinty· to the country, and, therefore, 1 beheve that wherever the relatiOns of land· 
rd and te;ant al'e to be maintained at valued rents, these rents must be low, and 
they are to be variable, some self-acting principle such as is involved in the Longfield 

lose would be J?referable to periodical revisions. 
It must not eIther be too confidently expected that those who are known as good land
rds will not take advantaO'e of any rights left to them under the proposed new law. 
lere is scarcely any proprietor who will not find if he take~ the rents over all his 
operty and strikes an average that some rents should be ralSed an,d others lowered, 
d if it be the riO'ht of individual tenants to claim this average It can scarcely be 
,ubted the landl.o~d in the other instances will claim it also. 
One necessary effect of such legishtion as is now proposed and of all attempts to regu
Ge by law matters which h~d heretofore been IE'ft to volu.ntary arran~e?Ient mu~t be to 
:tke everyone assert more vigorously and carefully the rights and privileges which are 
~her left to him or conferred on him. ' 
This has already been one of the effects of the Land Act of 1870,. and that the same 
'act will follow from further legislation we can scarcely doubt. GIve the tenant com
llsory fixity of tenure at rents valued by law with the right of free saIl} and the. l'ace 
good landlords as well as of bad .landlords is gone, and in place. of both there will be 

e statutory ~andlo~d u~til such .tIme ~s h~ bec?me.s so obnoXIOUS that every well-
shinO' man, mcludmg himself, Will c.leslre his extmctwn. . 
The~e are some of the difficulties which will arise. if u~iversal.comp~lsory valuatIOn of 
[lts be determined on, and they are by no means lmagmary difficulties. E~mple~ of 
em all have been brought before us. That they have ~ot been overlooked 1U .frammg 
e recommendations in the Report from whlCh 1 dIssent, I frankly admit. An 

G 
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endeavour is there made to take the existing state of things as far as possible as a st.'l.rtin'" 
point, and the recommendation that rents, which have been regularly paid durin". te~ 
years out of the last twenty, should be regarded as fair, and should not be subj~ct to 
immediate revaluation, except under special clrcumstances, would go a lon" way in 
meeting many of the difficulties I have suggested. Remembering that many otthe rents 
objected to before us, were rents arranged mOl e than twenty years ago, I fear that the 

Mannion, 12655; adoption of this principle will itself give rise to new difficulties and inequalities; but, 
Hart, 12.815, nevertheless, if the scheme of fixity of tenure, and valuation rents be made general and 
~;'~1~~~r" compulsory, I believe some such principle must be accepted. Indeed, if I believed the 
~B716 ~ M'LOl~:il- tenure itself a satisfactory one, I would not feel bound to urge the difficulties uO'ain&t it~ 
lin,15483. 0 adoption as strongly as I have done, and where it is necessary to have recours~ to com-

pul~ory valuation of rent, I believe the scheme embodied in the Report as good a one as 
can 'be suggested. 

This brings me to my second objection, namely, that the proposed tenure would not be 
at all a satisfactory one. It has been suggested to us in a twofold character. It may be 
a perpetuity at a fixed rent, or a perpetuity at a variable rent. If the former, tLe land
lord is changed into a mere annuitant or rentcharge owner. He will no longer have any 
interest in or power over his property, his sole connexion with it will ba to draw out of it 
a certain fixed payment each year. The nominal owners having no other connexion with 
their property, absenteeism will most certainly increase, and in a very short time this 
payment to the landlords will be l'egardcd as a huge tax paid by the multitude for the 
benefit 0f a few, whose names will, in many instances, ~e scarcely known to the occupiers 
of the soil. If, on the other hand, the perpetuity be at a variable rent, and that 
certain general rights are preserved to the landlord, the property may be of more value to 
the owner, but it will equally be very precarious in its character. In its origin it may not 
correspond to a-copyhold, but if all the occupiers of land in Ireland who now hold as 
tenants from year to year held under this tenure, there can be little doubt that before 
long they would all combine to have it changed into a copyhold, and if they did so 
com bine, it would be impossible to resist the combination. Perpetuities at variable rents 
wherever they have been tried have failed to give satisfaction. The Trinity Collegu 

Lefroy, 39210; leases form a notable example -of this. There the tenants having fixity of tenure and free 
Bnnrne,35193. sale with variable rents, adjusted according to the prices of agricultural produce, are 

wholly dissatisfied with their position. The tenure has not led to improvements, and is 
regarded as so objectionable that a private Bill is about being promoted in Parliament to 
change the variable ren t into a fixed one. 

Divided ownership cannot, I think, be a desirable tenure universally to create, 
although where it is in existence or entered into voluntarily it may n,)t be desirable to 
interfere with it. That it would be an improvement on the present sy~tem and a stimu
lant to exertion on the part of the occupier, I admit, although it would not be so great a 
stimulant as actual ownership, but so far as the landlord was concerned it would be a bar 
to his doing anything for the land. 'l'he owner would be deprived under this sy&tem of 
the real position of an owner, whilst the occupier would not have gained that position. The 
magic influence of ownership would be taken away from both parties, no one would feel 
that he was owner, and one of the strongest incentives to exertion would be done away 
with . 

. What. would be the value of the perpetual or variable rent to thA owner, is also a 
matter which has to be considered, and unless it were a~justed at a low standard. I fear it 
would be almost unsaleable. A perpetuity rent, even of the most secure description, where 
the rent is low and what is known as the margin of security very considerable, does not 
now sell, and never has sold, at anything like the same rate of purchase as higher rents 
accompanied with absolute ownership. A perpetuity rent near the fair letting value of 
the land would, in reality, be subject to all the variations and fluctuations of the times, 
so far as they told against the owner, whilst he would be debarred from any corresponding 
advantage when they told in his favour, as his hands would be absolutely tied for ever, 
or during the continuance of the first term of the tenure. 

Warnock, 10348; This is not mere theory, it has been practically developed and proved by what has 
Roberts, 33578. lately taken place in Ireland. By the free will of the landlords. on several estates a 

practical perpetuity tenure at moderate rents has been-established, and yet, to the tenants 
holding at thes.e moderate rents, abatements have had to be made just as in other cases. 
1£ a perpetuity rent of any sort is to be established, I therefore hold that it must be at a 
very low standard. 

In the next place this system if universally, or even generally, establi&hed, would 
be but the stand point for a new and most formidable agitation-this follows almost 
necessarily from what I have already written. If the tenure would not give satisfaction 
to the occupiers, it certainly would not have diminished or decreased their strength. If 
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~h: same relationship as to. numbers between owners and occupiers were to exist 
III the fnhtre as they noW' eXist, the struggle for absolute ownership would continue 
all the. same.. T~e ~ariable rent would, most certainly, have to be changed into a 
perpetUIty wh~ch, m Its turn, w~uld have to giye. w~y to. ownership. Having gained 
so much at a tI~e when comparatively weak, can It be Imaonned that when strenothened 
with more than half ownership, they would desist in the

O 

efforts to get the whole, or 
~hat the whole could be kept from them? What would be left to the landlords even if 
~he rents were to be vayiable, woul~ ~e very li~tle ~orth fighting for. The first assault 
would be to turn them mto perpetUItIes and thIS bemO' done their extinction would be 
Dut a matter of time. 0 " , 

. Lastly, such a 8y~te.m could .not possibly be kept up with regard to future lettings 
Without legal restrIctwns and mterference which would be mischievous to all parties 
:oncerned, useleEs for the purposes for which they were created, and, in the end, 
nto]erable to every ~me. Whether)ust or unjust it would be quite possible at once to 
nake all the occupiers of farms m Ireld.nd hold by a fixed tenure,and at a reut 
Lr~angcd by valuatIOn, butl to extend this to future"lettings, would be quite a different 
hlDg. If a man has now a holding of land in his own possession, and if he be free to 
lold it or to l~t it, it will be ~ound in practice impossible to prevent his getting its full 
Ilarket value when he lets It. Just as the landlords in the north of Ireland who 
lave tried to limit the price of the tenant-riO'ht have failed to do so, money beincr paid 
utside the office ill excess of that given in presence of the agent or landlord, so ~ould 
he law fail which attempted to fix the price to be paid for the hire or use of the land. 
ust as the usury laws failed, so would this law fail, and, instead of benefiting :the 
lersons intended to be benefited, the result would be just the reverse. Applied to 
llturo lettings the establishment of these restrictions would be a step backward instead 
f forward-instead of freeing the transfer of land from difficulties, they would create 
ew ones, and the system could not possibly last. . 
Even still more objectionable would be the proposal of fixity or perpetuity of tenure 

s applied to new lettings. I cannot justify the principle that a man should either 
eep land in his own possession or part with its occupation for ever. This, in practice, 
rould be found intolerable. In the words of Judge Longfield, the public would not. 
mg bear a law which prevented two men from making a bargain, just in itself, useful 
:> the pubhc, and profitable to both parties. A. holds a farm which he wishes to let 
)1' a short period; for this purpose he IS willing to let it at a lower rent than if he let it 
)r ever. B. just wants sucb a farm, and it suits him better than paying a higher rent 
l' a large fine for a longer tenure. Will it be tolerated that the law should step in and 
'ty this cannot be permitted, and either A must continue to work his farm in person a.t 
loss or give it up for ever, and B must do without its temporary use or pay a. heavy 
ne which he is unable to raise. Th~ scheme of fixity of tenure and valued rents must 
e applied only to existing tenancies. Its- application to them may be necessary and 
Istifiable, but with this its existenc.e must cease, and once it has established a large 
umbel' of the occupiers in secure occupation of their farms it must give place again, to 
'eedom of contract. 
For these reasons I have felt obliged to dissent from some of the most important recom· 

lendations in the Report. They seem to me to fail in having any lasti~g basis to stand 
pon; but mere dissent from them does not solve the "problem. The dlfficul~y we ~ve 
~ally to face is this: we want to confer on the tenants of Ireland valuable 1'1ghts whlch 
ley do not now possess-rights possessi.ng a ~onsiderable intrinsic. and money !alue, 
hich the occupiers are not able fully or ImmedIately to buy, and ~hichcaI?-not be,Justly 
~en from the existinO' owners without some option or compensatIOn. Is It poSSIble to 
lconcile these two. i~terests without -injustice 1 It seems to me to .be so. but pot 
ithout the interference of the State. and the very considerable interference of the State, 
L the way of advancinO' money. J believe that with a combined system 9f voluntary 
-rauO'ement between l~ndlord and tenant. for fixity of tenure, at ~ither perpetuity 
mts ~r variable rents and compulsory sales"the problem can be met. ." , 
The objections 1 have urged against the compulsory and universal extenslOn. of the 

rinciple of fixity of tenure with valuation rents do not apply with so much fo.rce to cases 
l which this is a matter of arranO'ement between the owner and the occupier. Whe:q. 
Ie owner and the occupier mutu~lly RoO'l'ee as to the terms on which perpetuities 01' any 
,her form of tenure are to be granted, or when they agree. to refe~ the d~cision tQ 
Iy court, tribunal, or arbitration, I think the difficulty of settlIng a faIr rent IS, ~~ijJ 
)t over. I have already stated that the rent must be a low rent; and as 1. believe It 
ould be desirable in many cases to promote arrangements between la~dI9rd~ aLd teqants, 
think that money might be- advanced by the State on the SecurIty ~( tR-ti ~nd to 



IRISH LAND ACT C01HnSSION, 1880. 

enable tenants to purchase perpetuities at low rents from the owners; and I recommend 
this not as a secondary or subsidiary proposal, but as the chief means of establishing 
fixity of tenure at ktir rents in such cases as it is desirable to establish it. Another 
means would be to provide that where the rents are already low, if the landlord and 
tenant agree to a long term at that rent, the landlord should be entitled to be paid 
a certain proportion of the purchase money of the tenant's interest on the occasion of 
its first sale. ~t would, I think, be manifestly unjust, taking as an example the Province 
of Ulster, to gIve to tenants on estates there, where sales had not been previously allowed, 
the same rights and privileges as where they had been allowed. The present occupier 
on one estate may have paid 20 years' purchase for the good-will of the farm, the 
occupier on another nothing, or he may have been limited to three or four years' rent; 
the landlord on one estate may have had all old arrears and bad debts paid off through 
the tenant-right, the landlord on the other may have forgiven these debts in orJer to 
have a tenant with capital coming into his farm; and it would not be fair to treat the 
one man in the same way as the other, and to allow both, without increase of rent, to sell 
their farms to the highest bidder. At the same time, any immediate raising of the rent 
on the farm where the tenant had not paid for tenant-right would be productive of 
mischief and dissatisfaction; and as it is desirable to have rents kept at a low standard, 
this could be accomplished better by entitling the landlord to a portion of the purchasa. 
money on the first sale of the tenant's interest. 

Perpetuity of tenure at low rents, rents considerably under the full letting value; 
may be sufficient in a number of ca&.es to meet the wants of the country, and where the 
landlord was willing to grant these, he should be encourao-ed to do so; first, by ad vallces 
to the tenant to enable the tenant at once to purchase it; ~econdly, if the tenant did not 
purchase at once, by entitling the lap.dlord to receive payment for it on the occasi01l 
of the first sale of the tenant's interest; thirdly, by securing the landlord in all 
pre-exi~ting arrears, and by giving very quick, bharp, and decisive remedies for the 
recovery of rent, or possession of the land where the rent was not paid. 

But this, after all, I would consider but a very small portion of the scheme that 
would be required. Absolute ownership is what must be looked to as the essential 
element of any really effective proposal, and I do not think that in order to bring this 
about it would be necessary to have universal or even general compulsory expro
priation of landlords. If landlords were given merely the alternative of g-ranting 
the perpetuities proposed in the report, or submitting their estates for -sale, I believe 
it would be found there would be ample field fOl· creating occupying ownership. 
To every tenant of an agricultural holding, with certain exceptions to which I bhall 
refer hereafter, I would give the right to demand the fixity of tenure and fair rents 
suggested in the Report, and if the landlord refused to grant it, I would compel him to 
sell to the State. The State having purchased,. should then if possible, sell outright 
to the occupier and establish absolute ownership at once, or should create a tenancy 
convertible into absolute ownership at the earliest possible date. I believe this could 
be done without any loss to the State, without the assumption of any undue responsi
bility, and without sacrificing those private rights, which without some such system, 
will and must be sacrificed. 

Except in this indirect way, I do not propose any compulsory sales. Compulsory 
sales in certain cases have been advocated by some of those who have appeared before 
us, but it strikes me it is not so much compulsory sales as compulsory purchasers that 
would be required. No one, I presume, would say it would be just to compel any pro
prietor, whether individual or corporation; to sell, unless he or they wen: secured in the 
full value of their property. 

In eVel'Y proposal that has been mooted in reQ"ard to compulsory sale, it is always 
presumed that the State, which for the good of the public, compels sale, will step 
in and purchase on behalf of the public, and that the seller will get the full value of 
the property. If this be secured t() the seller I do not see any unwarrantable inter
ference with his right in compelling him to sell, especially if this be accompanied with 
the alternative of granting to his tenants that security of tenure, which looking to the 
general good of the country seems to be required. Certainly an 0" ner with this ?ption 
presented to him is not at least in a worse position than if he were compelled Wltho~t 
an option to give the tenure above referred to, and therefore, so far as the owner IS 
concerned, he would have far less reason to complain of unjust interferen~e with his 
rights than if he had forced on him, without any alternative, the grantmg of the 
perpetuities. . 

There is, no doubt, involved in this a very much larger question than the rIghts. or 
interests of the owner, and that is the responsibility of the State; and the. questIOn 
arises, whether if all the owners of land in Ireland were willing to sell theu estates 
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their fair val!le, the S~te ough~ to become even th? intermediary purchaser, and 
ly them up With the view of selhng them to the occupiers, or making these occupiers 
nants. on te~ures tha~ wo~ld be more ~nducive to the good of the public at large. 
lere IS also lOvolved In t~IS the ascertalOm~nt of what would be the real fair selling 
.Iue of the property; and It may be urged It would be as difficult to ascertain the 
ir selli~g val~e as the fair letting val~e, that the one hangs upon the other, and that 
l the dIfficulties I have enumerated, 10 regard to settling the fair rent would have 
be encountered in settling the fair selling value. ' 
With regard to the first question-the responsibility of the State-I think it is to 
i regarded ~n two aspects. First, J s it a jus~ re.sponsibility 1 is it one that the 
,ate ought Ju~tly to undertake 1 Secon~Hy,. Is It hkely to be of an overwhelming 
3:r~cter1 Wlt~ ~egard to .th~ fir~t pomt It seems ~ !De to be a D!-ost just respon
)1hty. The posItion of affalrs IS thiS :-Under the eXisting law certalO persons called 
rldlords, have the ownership of the land of the country guaranteed to them. Th~v have 
rtain rights in tha~ land, as .owners, w~ich. it is consider.ed expedient for the "public 
lod ~o do away ~1~h! and If the depl'lvatlOn of the~e nghts depreciates the value 
their property, It IS m accordance With all the practIce of British legislation to give 

mpensation to the persons deprived of these legal riO'hts, or to take up from them 
eir property at its pre-existing value. 0 

If the granting of the new tenure would not depreciate the value of the landlord's 
operly, there could be no great risk involved in taking it off his hands, granting 
e perpetuity, and then re-selling to the outside public. Until the last year or eighteen 
onths there was nO' lack of purchasers for Irish landed property when put up for 
Ie; and if the new tenure gave satisfaction, and that it did not materially depre
l.te the value of the owner's property, there would be no great responsibility or loss 
volved in buying, up all the property ·offered for sale under such circumstances. In 
y case it seems to me that the change in the position of landlord and tenant being 
ected for the public good, and not for the good of the individual owner, any loss, 
ould loss arise, should be borne by the public; and that therefore the responsibility 
one that might justly be accepted by the State. 
It has been suggested that this responsibili~y woul(1 be of enonnous magnitude. I 
nnot join in this apprehension. I do not believe that all or the great majority of the 
ndlords of Ireland, suoner than grant fixity of tenure at valued rents, would rush in and 
mand that their estates should be purchased. But if there were grounds for this appre
msion, nothing could more clearly show the adverse opinion entertained by these owners 
to the effect which the new compulsory tenure would have on their relations with 

eir tenants. It must also be remembered that the utmost responsibility accepted by. 
e State, even in such a case, would be an obligation to grant this very same tenure 
the occupiers; and if the tenure did not depreciate the value of the property there 

rely could not be much risk in the transaction, as the State, having granted the 
:rpetuity, could at once re-sell to the highest bidder. 
We have had a great number of landowners before us, and very many of them 
~ve expressed themselves most decidedly hostile to anything like compulsory sales, 
It quite satisfied· to give fixity of tenure. ~ A landlord committee has been formed 

Dublin and has formulated a scheme for the settlement of the land question; 
Ld it is based on fixity of tenure, and compulsory sale recommended only in regard 
particular estates belonging to corporations. 

I cannot suppose that all this is mere idle talk, and that i~ the owners had the 
TO options presented to them they would all prefer that whIch they have openly 
mounced rather than what they have advocated. There are, moreover, a large 
1m ber of landlords who could not sell without seriously diminishing their incomes. 
lle owners of life estates, for instance, who would have to invest the money arising 
It of the sale in some Government securities at some low rate of interest; and to 
lch as these granting of perpetu~ties, at eith~r fixed or variabl~ rents, would be 
'eferable. But whilst I do not think the granting of the alternative would lead to 
liversal or very general sales, ~ am certainly of opinioD; that it .would bring a very 
rge quantity of land at on~e. mto .the market. If I did !lot thmk .~o I would not 
~fend its being tried; and It IS mamly because I feel convlOced t.hat 1" would a~ once 
lable the experiment of occupyinO' ownership or peasant propnetary to be tned on 
very large scale that I recomme~d it. The e~periment, ~ far as it has be~n tried 
Ireland, has, I think, been a great success. EVIdence was gn'en to us. showlOg that 

le vast majority of the owners created under the Churc~ Act and the Land Act 
l.ve been prospering, and are cO!ltented; and the year whi~h we have lately:passed Knipe, 3613-14 ; 
one which must have severely tned the system. On all SIdes tenants, holding at Shillinf!ton, 4998' 

le most moderate rents. were receiving abatements, arrears were growing apace, and Ruddell, 5235; , 
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M'In!yre, 10774; rent-paying in many cases had altogether ceased; yet no abatements were made to 

LConmhrson, 1101912320· ; these purchasers, and the remarkable fact remains, that out of a rental, larcrely paid 
oug ey, • b II· I lOt f d b 0 Haslett 11823· Y very sma occupIers, on y per cen . 0 arrears appeare to e due to the Church 

C~em~nts, 38633; Oommissioners at the. e~d. of the year 1879, and the wh?le of this they expected 
o ~nen, 32734, to recover. In some mdlvldual cases the purchasers have fUlled, some have f;old their 
:.c~~s~!~~271 purchases, others are in debt, and w~ll have to stH. This was to have been expected; 
C nninO"h ~ 'but -these cases are the rare exceptlOns, and that they should be so few after such 
9;36; b a , trying times, and that th.ose few should leave their holdings quietly "hen they found 
Brown, 9825; themselves unable to retam them, are the strongest arguments in favour of the system. 
Brennan, 10068, I consider the option of sale, or offer to-purchasn on the part of the State the mo~t 
Warnock 10345· t t t· f I db· If I 1· k· ld I· ' 10354.' 'Impor an por IOn 0 my proposa, an y Itse t 1m . It wou accomp ls.h much of 
Morrdon, 10388; wh~t is wanted. Quite apart. from th~ disadva~tages arising out of insecurity of 
G?,Dlble, 10895; tenure on the part of the occupIers, I beheve the d~sadvant~ges of having the owner::,hip 
Fltzgerald, 24296, of land held by a mere handful of the populatIOn are m themselves mOl:>t serious. 
~oche, ;l;70

9
0

- 3 ; Security of tenure has long been the demand of the occupiers; it will soon be the turn 
P=~ie 36776 of the ownerS to cry out for the security of their tenure, and their security "ill be 

b , J most unsafe unless it be largely. participated in by the mass of the population which 
now really governs the country. 

In undertaking such a purchase, the State must of course be secur~d. against having 
to pay more than the real value of the land, and one of the first condItions ought to be 
that the purchas.e-money should not be of a character to tempt the owner to part 
with his property mainly with the view of getting a fancy price for it. In arrivinO' at 
the value of 'an estate offered for sale it would not be fair to proceed altogether on °the 
basis of the existing rental, and, therefore, it would be necessarv in some cases to 
have a valuation of the land irrespective of that rental, and here we may have to 
meet with the same difficulty as would arise in valuing for a fair rent. The difficulty 
is undoubtedly of the same nature, but not at all to the same extent. The valuation 
of a: rent for the purpose of purchase will be found much more easy than a calculation 
of rent for the purpose of an annual payment. One of the greatest difficulties in 
arriving at a fair rent as between landlord and tenant, on a uniform scale all over 
Ireland, will be that such uniform scale would necessarily result in many raisings of 
rents., This difficulty certainly will not exist to the same extent, and it may not exist 
at all in regard to lands purchased by the State, and that bE:cause the State can afford 
to take much lower rents than anyone else, and to do this without any loss. '1 he 
difference in the rate of interest at which the State can raise loans and that required 
by any private individual being the explanation. 

This may be illustrated by an example: Let us take the cases of two holdings on 
different estates of really the same value-the one let at £90 a year, the other at 
£1l0~the true letting or fair rent of eaeh let us suppose to be £100 a year. If 
perpetuity of tenure at fair rents were to be established, the one tenant's rent would 
have to be raised £10 a year, whilst the other would be lowered £10, and even if this 
gave satisfaction to the one man the other would be certain to be dissatisfied; but if 
instead of this the State were to purchase the two holdings at 221 years' purchase of 
the fair rent, and to charge interest say at four per cent., there would not be the same 
dissatisfaction. Each holding would cost £2,250, and four per cent. on this would 
equal- £90, so .that the one tenant would have his holding for the future at the 
same low rent as before, and the other would have a very considerable reduction 
-from £110 to £90.-

M'Grath, 20147; I believe that in order to become the actual owner of his holding, the occupier would 
Davo;en,21386-9j be willing to pay a larger sum than for a perpetuity lease, and that there would be less 
~'!~ ~~;1t6; dissat~factiomat ~he r~nts ,b~ing fixed at their fair !alue in sl!ch cases,. tha~ where the 
lilmarlin, ; occu~lers were stIll to cont~nue as tenants.. Agam,. there I~ somethmg: In the very 
20990-2. certamty of the amount which has to be paId or receIved whICh I·enders It much more 

easV' to determine than if it is a recurring payment in the future. A lump sum paid 
down -at once as' the price of a commodity is much more easily arrived at by arbitra. 
tion or valuation than a periodical payment for the use of that commodity. Averages 
also {)ould- be taken more easily into account in the one case than in the other. The 
selling -value of .land should be ascertained by taking into account its average value 
over a-certain- number of 'years. It would not be fair either to the seller or the pur. 
chaser- to l-calculate on an exceptionally high year or an exceptionally low one. The 
same principle ought to apply in calculating the rent at which the land ought to let; 
but it would be far more difficult to apply it. In estimating the present rent to be paid 
it wouJdr'be-impossible to give satisfaction by arranging it on the basis of an average ot 
years" a& such -rent, at the present time, '" ould appear too high, and, on the other 
hand, ·it would be unjust to fix it at the low standard of an exceptional period. If it be 
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ranted that the land question in Ireland cannot be settled except pn the basis of low 
mts or low annual. payments, payments under the real letting value; and if this basis 
LUnot be taken wIthout loss to the owners, I think the interference of the State is 
~solutely ne~essary. ~t does nut appear to me that the credit of the State would be 
lJ,u~ed even If a consIderable sum of money should be lost in these transactions. 
[Ill1ons ?f. m~ney ~ave been scattered broadcast in upholding the dignity of England 
I Aby:ss.IDIa, m .trYl,ng to te~ch .the T~rk a lesson of good government in Cyprus, and 
I att~lmn~ a sCientIfic frontler m India, and ye,t the credit of Great Britain has not 
~en ImpaIred, and I am bold enough to beheve that even if some millions were 
1St ~n pacifying Ireland the money would not be thrown away, fior the credit of the 
mplre lessened. 
What I therefore suggest is, that a commission should be appointed, with ample 
nds guaranteed by the State, to purchase up, at a fair selling value all the 
tates offered for sale by the exJ.sting owners; that, ha-yillg purchased th~se lands, 
ley should be.resold to the occupiers wherever the occupIers could pay down in cash 
lo-fifth of t?e J?urchase-I~lOD;ey, four-!ifths bei!lg adv.anced at annual payments, such 

would extingUIsh the pnnclpal and mterest m a given number of years which I 
ould suggest to be thirty-five. ' 
Wher~ the occupiers are.not able to provide one-fifth of the purchase-money,. they 
ould either have perpetUIty grants made to them of the lands at a fair rent and 
ese perpetuities should be sold to the public, or the perpetuity grants shouid be 
ade to them at an annual payment which would repay four-fifths of the purchase
~n~y, i~terest a~d principal, in thir~y-five y~ars; that this should be paid to the Com
ISSlon sImply as mterest or rent, untIl such tlme as the first sale of the tenants' interest 
ok place, when, out of the purchase-money, realized by such sale, the original one-fifth 
?ul~ be paid to \he Commission, and ~hat from that date the re-payment of 
mClpal should commence. I propose thIS mode of repayment because I belie,e 
at although many occupiers could not now, or at once, ad vance any portion 
the purchase--money; yet, on the first sale of their interest in the land, ample 

nds would be forthcom.ing. In proof of this I r('fer to the enormous sums now 
.id for the tenants' interest in Ulster. Under this proposal, taking the example I 
,ve already given, if --a holding worth £100 a year were purchased for £2,250, and 
e tenant was not able to pay one-fifth of the purchase-money, or £450, his annual 
yment should be fixed at five per cent. on £1,800, or £90, which should be regarded 
nply as interest or rent, until such time as the £450 was paid to the Commission, 
Ger which time the re-payment of principal should commence, the payment of the 
150, if not previously made, being obligatory on the first sale of the occupier's 
;erest. 
The probable immediate results I would anticipate for this scheme are the follow~ 
.., :-First, that a very large quantity of land would be at once brought into the 
~rket, and rendered available for peasant proprietary. Secondly, that the land so 
ought into the market would to a great ex.tent be the property which it would be 
>st desirable to take from it.s present owners. Thirdly, that these operations would 
t be confined to any particular district or portion of Ireland, but would be &eneral, 
d make its influence felt everywhere. And lastly, that the absolute ownership thus 
uerred on such a large number of proprietors would have such a general 
IDlesome effect that even the relations between the occupiers and owners where 
eS' did not take place would be greatly benefited. That a large quantity of land 
luld at once come into the market for sale, and that on very reasonable terms, 
mot, I think, be doubtt::d. But if, by any chance, this turned out not to be the case, 
I"ould be quite prepared to go further and compel sales. Where a prop<:rty was 
:umbered to a certain proportion of its absolute val~e, I would com~l Its sale. 
1 then the requisite amount of land for peasant proprIetary could be easily got, but 
:ore having -resort to this. compulsion, the oa:er of g~neral purchase should be 
it tried and I cannot doubt It woUld be found qwte suffiCIent. 
[n the' next place the estates that would be offered for sale wO,?-ld be just th?se 
Jch it would be most desirable to have sold. Most probably if the alte~atIve 
granting perpetuities at fixed or variable rents to the t.enants, o.r of. selling to 
I State, were offered to all proprietors, the old established .resldentIal owners, 
,ween whom and their tenants, feelings of good-will had a!ways eXisted, and. who had 
rays asked for only low rents and permitted practically fiXIty of tenure to eXIst, would 
ne to an arrangement voluntarily, with their tenants~ and would gran~ legally wh~t 
~y had previously been in the habit of allowing. N eIth?r landlords nor ~enants In 

:h cases would like to part company .. Some ge~eral rIghts of ownership, such as 
hts of shooting, rights over bogs, quarries and mmerals could be reserved to the 
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owner, which would give him an incentive to retain his land even on thp. altered con 
ditions. Lowness of rent and fixity of tenure being secured to the tenant, he, too, 
would be satisfied to remain in his present position. 

The case would be different with the new purchasers; the men known as the rack
renters. Those who had no interest in the possession of the land, beyond that of getting 
the most they could out of it. They would be almost certain to sell even if they had 
to sell at a loss compared with the prices which they themselves had paid. The first 
loss to them would be better than a perpetual loss in gettillg only a lew rate of interest 
for their money, and having all the expense and perplexities of collecting an unwillinO'ly 
paid rent. Again, where estates were heavily incumbered, most probably an amo~nt 
sufficient to payoff the incumbrances would be sold, and one of the greatest disadvan
tag~ of the present system where land is nominaJIy owned by one man, and is in 
reahty the p~operty of another would be done away with. Outlying townlands, distant 
from the resIdence of the owner, and the estates of absentee proprietors who took no 
interest in their property, would probably be amongst the first to be sold. 

This would also take place all over Ireland; it would not be confined to any par
ticular district or county, and everywhere throughout the length and breadth of the 
land, occupying owners would be established, influenced by every feeling that actuates 
the human breast to maintain and to uphold the rights of property, a state of thinO's 
which could not but affect even the relations between landlord and tenant where the~Q 
relations still continued. 

Of course in opposition to this the financial difficulties of carrying it out have to be 
considered. For the State all at once to become as it were the landlord of the 
majority of the tenants in Ireland would be a most serious responsibility, and if the 
occupiers were to refuse to pay the Government a very serious state of affairs might . . 
anse. 

This is really not to be apprehenued and it could be met effectually, if apprehended, 
by placing a limit on the price beyond which the State would not go in purchasing pro
perty. Assuming, however, as we are bound to aSRume, that a very large amount of 
property would be sold, where is the money to come from, and how is the repayment of 
interest and principal to be secured? 1 believe a great dealofthe money could be found 
in Ireland itself. A large amount of money is now lodged on deposit at very low 
interest at the banks, and if land debentures were created, guaranteed by the Govern
ment, and bearing interest say at three and a half per cent., and issued for very small 
.sums, I believe they would be largely taken up through the country. 

In order to secure this it might also be provided that the landowners selling their 
property should take a considerable portion of the purchase-money in these debenturis. 
What is wanted is not so much a large amount of money as the guarantee of the State, 
and if this were once given there would be little difficulty in finding capital. 

The next question which arises is, Whether this could be safely given 1 J f it were 
necessary that the Government should directly stand in the position of landlord to a vast 
number of occupiers, I think the objection would be a serious one, but here a~ain I think 
local machinery might be introduced. The example of other count.ries mIght be imi
tated in this respect. In the evidence ,given to us by Lord Dufferin, the course pursued 
by Russia under somewhat similar circumstances was quoted to us, and by making 
some such local unit as the poor law union responsible for the payment of the annual 
instalment, I think this difficulty could be got rid of. 

The course which should have to be provided would be to tram,fcr to the union autho
rities the duties of collecting the annual payment from the occupiers, and in default of 
payment by any individual occupier, to make the rateable property within the poor law 
union responsible, giving of course to the authorities the most summary powers of seizing 
and selling the interest of any defaulter. 

The result of this proceeding would be, to make every occupier of land within the 
district, and every man who had paid his own instalment, interested in having the pay
ments punctually made; and, instead of public sympathy running in favour of the 
defaulter, it would run in exactly the opposite direc-tion. Moreover, every man who had 
invested his capital in any of the debentures, would also have a stake in the country, 
and become little desirous to see any revolutionary changes. 

When once these perpetuity holders or occupying owners are established, other 
difficulti~s will still have to be met. Every one inte~e~t~d in the well-1;>eing of Irela?d, 
must deSIre that some check should be plac-ed on subdiVISIOn or sublettmg. ExceSSIve 
subdivision ofland has been in many instances one of the greatest curses of the country; 
yet it will be extremely difficult to prevent it unless the habits of the ~e?ple. change, 
and tha~ greater intelligence and foresight is prod~ced by the new pOSI~Ion In w~Ich 
they WIll find themselves. Subletting might pOSSIbly be prevented dunng the bme 
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lat anyl instalment-of:puichase money:was due to· the State· and both it and subdi vi. 
on should.be !ltrictlyprohibited. ' ' , 
Theoretical1"Yf.I .am'; opposed to" any • .unllecessary' interference with the riO'hts of the 

ew o~nersr In 'dIsposing. of .their property, and practically I fear it will"\e next to 
nposBi;bI~,to, prev~t SUb~~vlslon so long as the. peop~e th~elves l~ok to it as a means 
r provldmg for their families, and to a change m'theIr hablts and VIews we' must look, 
1 the long run, for a. remedy. '. , 
One of the ,curious anomalies of the present..state of. 'affairs 1S that whilst the I and 

.ct places penalties upo.n .s~bdivision and subletting, the commo~ law of the cou~try 
~ems to encourage Bub.divISlon. The Laud Act makes subdivision penal, and yet· it has 
Leated a, property, whlCh; hy the common law of the country, is divisible, in case of 
ltestacy amongst all the chlldren of a deceased tenant. When a tenant dies intestate 
. the .la?d be not divided amongst all ~he fam~ly;, ~t must be sold and the profits of th~ 
~le dl:Vlded .amongst them, ~o that elt~er dIVIsIOn of the land, which is subject to 
enalbes, ,or. sale of . the holdmg, to whlCh the tenant has no right should legally be 
~sorted. tojn many cases. ~he di~cnlti~s ari~ing .out of this have b~en adverted to by 
lany wltnesses, and these dIfficulties wIll e:lust WIth regard both to perpetuities and 
wnerships, unless by law one person is made to inherit the whole 
This. brings prom~nently forward a fact which is well wOlth noting, and that is

lat WIth a perpetuIty tenure and free sale, and a prohibition against subdivision, the 
.nd of the co~ntrYl unless the law of primogeniture prevents it, will in a very short 
me be held at Its .full mal'ket competitivt' value .. Landlordism, with its full rights, is the 
:uy system under, which, in the long run, land, without subdivision, can be beld by the 
~cupiers at a le$8 rate-~than its, full competitive .value. With free sale replacinO' the 
.ndlord's control, on 1 the death..of every occupier, where no will is made, eithe; the 
olding must be subdivided,.or it must.be,put for sale, or one of the family may get it, 
;tying to the ,other. members. of: the family its full market value. 
As a check against sub-division it has been proposed that power should be left to 

1e landlord to pre:vent it, either by" ejecting the tenant or compelling a Fale. It is 
orthy of notice, I think, that this. very provision may have the opposite effect to that 
hich is intended. It is intended as a check against sub-division, yet it gives to the 
.ndlord .what may ,turn out to,be. an inducement to permit it. To him is still left the 
~ivilege of prohibiting. sub,division ow. the. part of the .tenant, but this is a privilege 
hich of course could. be waived, in considcration:of,a ruoney payment,-and it may tum 
It that it- will be the .. only real meansJefttto.a landlord of getting an increased pay
lent for, his land undeD a perpetuity at- either variable or fixed rent. 'There can be 
We doubt that in, many cases the ienantr anxious to sub-divide, would be willing 
, make a payment for it; and, under the nominal prohibition, there is, therefore, so far 
I a landlord is concerned, a sort of premium on sub-diviilion; 
Sub-division or sub-letting, where the State either directly or indirectly stands in the 

:>sition of the. landlords, will, I admitr.he. very difficult. to prevent. It- would probably 
l},_most effectively prevented by giving a. legal right to the sub-tenant or persons 
'ith whom the land is, divided, .to claim the ,whole holding,. but whether such a severe 
~medy as.this would bethought just or.expedient I'do not undertake t() dete.rmine. 
,If any of the, proposals which I have recommended be adopted, it is scarcely 
ecessary to add that very enlarged powers of .sale, must be .given to limited owners, 
ilat the. interests of 'remaindermen and mortgagees, will, have- tG' be carefullyJooked 
fter, ..and, .that all the proposed proceedin~s .will. have t? be carried out thr~gh 
Court specially provided for t~e pU~I!0se. :K"en,th~ es~bhshment; ~f.these occupymg 

wners will not be nearlv, suffiCIent If ..the' laws relatmg to the chargulg and transfer of 
Lnd remain as cOlllplicat~d and expensive as they are, a~d n? ref<?rm of the Land Q~es
Lon in Ireland can be .complete without a. very great slmpl~ficatton of ~he Jaw relat~ng 
() land transfer. This in itself is such a large question, and It. has occupIed the attentIOn 
f so lllany special commissions, that it would. be impossible t? deal ~ith it properly here, 
IthouO'h it is by no means one of the least Important questIOns whICh have to be dealt 

• I:> 
nth .. 

To l'ecapitulate, then. The scheme wh~ch seems t? me most likely to meet the present 
... anis of _the country. is one, first, securmg occupymg owne~ on a large scale thr~ugh
ut every part of the country; secondly, securing a .certam .~lass. o~' tenants fiXIty ()f 
enure at low rents, with .the right 'of free sale; thirdly, Jumplifymg as far as pos-
ible the dealings in. connexion 'Yith the,transfer ofland .. , • . 
It remains .now· to. be consldered .what class of occupIers m Ireland should be 

ntitled .to, claim these rights. ,I do nQt think th~y should b?- granted at·onc~ to ~very 
,ccidental. occupier of .the lan~. I ca.nnot reco~mse any claIm· founded on JustIce or 
ven expediency COllung from a man who hIred the use of .la.nd a few ye;:s ago 
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. on cel'tain conditions, and who has done nothing since to improve it in any way, or to 
alter the conditions on 1yhich he hired it. His sole connexion with the land is that he 
entered mto a bargain with the owner to hold the land for a certain short time, and 
at, perhaps, a high rent; and I cannot recognise that he has any right to have the short 
tenure turned into a perpetuity and the rent reduced. But, fortunately, or unfor
tunately, instances such as these are exceptions. As a rule, the occupiers have claims for 
continuous occupancy which no outsider could have. In one part of Ireland (mater), 
where the tenant-right custom prevails, and where it has been legalized .. the occu
pier's claim for continuous occupancy is clear, and there could be no great difficulty, 
at least in the majority of cases, to distinguish who are and who are not entitled to the 
right. On every tenant-right estate, not only in the north of Ireland, but elsewhere, 
there practically exists at the present moment joint ownerships between landlord 
and, tenant, and in many cases tenants have paid for their ownership as much as the 
landlords have paid for theirs. Leaving Ulster and tellant-ri~ht estates, it will, I think, 
also be found that, generally speaking, the holdings on whIch the occupiers are resi
dent, and which they hold as tenants from year to year, may be regarded as holdings 
on which, according to the custom of the country, they will be allowed to remain as 
occupiers whilst they pay their rents. 

In settling snch a difficult and complex question as the Irish land tenure on a broad 
and lasting basis it will be impossible to deal separately with every little peculiar 
interest, and, therefore, I would say, taking it broadly, that every residential occupier 
of a holding, unless held by him under some special agreement, should come under the 
rule of having a claim to continuous occupancy at fair rent. I propose to draw the 
line at residence rather than fix it at any money figure or value. Most of the evidence 
we have received shows that a broad distinction is recognised between the case of a 
man who resides on his land and lives by it, and the man who hires perhaps ten or a 
dozen farms i.n different localities, and who works them purely on commercial principles, 
and unless the non-resident farmer has some other claim besides accidental occupation, 
J don't think he should get the same privileges as others. Next: any occupier who 
had spent a considerable sum of money in substantial and real improvements, anyone 
who had reclaimed either the whole or great portion of the land from barrenness, 
whether non-resident or not, should have the right to the continuous occupancy. If it 
be remembered that the justification of this claim mainly depends on the assumption that 
the occupier has done something to earn it, either through improving the land, building 
upon it, or having paid something to the landlord for it, I think the distinction between 
those entitled to receive the right and those non-entitled will become pretty clear, and 
with regard to those distinctions I do not differ much from the recommendation in the 
Report. 

The case of leaseholders is far more difficult to deal with, and here I cannot concur 
with my colleagues. On the one side it would seem unreasonable that a man who had 
entered into a specific contract to surrender the land at a given time, and who, in 
consideration of that contract, had received the land and had perhaps held it on most 
favourable terms, should have the right to demand that the terminable tenure should 
be changed into a perpetuity, and that whilst he had secured to himself and enjoyed 
all the benefits of the contract in lowness ot rent, he should now get rid of the conSIdera
tion on account of which he received these benefits. On the other side it may appear 
equally unreasonable that the man who has no tenure at all beyond that limited by 
twelve months' notice to quit, should have perpetuity secured to him, whilst the owner of 
far larger interest in the land should be deprived of this. 

This shows one of the great difficulties which seems to me inherent in trying to settle 
the question on the basis of compulsory fixity of tenure. I acknowledge myself wholly 
unable satisfactorily to get over this difficulty. It seems to me that the one condition of 
the lease that the lands should be surrendered at the end of a certain term is, or ought 
to be, just as binding as the other condition, that no more rent shall be asked for it than' 
,the tenant has contracted to pay, and I would be unable to defend the proposition that 
a tenant who perhaps held the land under lease for the last forty years at a rent 
extremely below the equitable price of the day, should have a right whilst having 
enjoyed the advantages of one part of the contract to get l'id of the other, and to 
demand that the terminable interest should be converted into a perpetuity. 

The principle which I prefer to compulsory fixity of tenure would here come in to help 
us, and get us out of the difficulty. The owner's interest in a terminable lease is something 
which could be accurately valueti, and if a sale of the owner's interest took place, and 
the sum paid were the full value of such interest he would have no ground of cOlDplaint. 
In such cases the leaseholder should have no claim for perpetuity of tenure, unless he 
were himself willing to purchase the fee. 
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If this p'rinci~le of sale be not ad~pted I think all leaseholders must be excluded from 
, operatIOn of the statute, unless In such cases as we hear of in the north of Ireland 
lere leases wer~ ,pven not as determining t~e tenure during which the land was to b~ 
ld, but d.et~rmInmg the rent for. the pe~od. Wherever, in fact, it could be shown 
Lt tp.e eXistIng leases h3;d been given su~)ect to the right of tenant-right, there, the 
:upler should ~ve the rIght to ('orne under th~ operation of the new Act, but other 
,seholders, I thmk, must be 16ft to the protection of the existing law, unless it could 
shown that .th? leases had been made at a rack-rent, or forced upon the occupiers 
threat of eViction. . 
[ have now dealt with the general question of land tenure in Ireland and with the 
nedie.s wliic~ I think necessary, in order to put things into proper condition, but some. 
ng stIll.ren;tams. There are parts of Ireland in which the condition of things is such that . 
alteration In the tenure of land or the amount of rent could really accomplish any lasting ~reeke, ;;3, 4 . 
~ct. There are p~rtions of Ireland in which the land is so bad, and is so thickly popu- ~~, 16~~0'; 
ed, that the questIOn often~re and rent are mere trifles. If the present occupiers had Waters, 16880, 
lland for ever, and fo~ nothmg, they coul~ not in the best of years live decently, and in J .. yons, 17077 ; 
1 years they must be In a state of starvatIOn. Here we have a totally different problem ~~~n, 19135 , 
meet from that which prevails elsewhere. From these districts there must be either 19421 ~rgailidIl('r 
igration or migration. A very large proportion of the population must go to foreiO'Il 20304; Cronm, ' 
1 more fertile countries, or they must be removed to other portions of this island. 0 2~350-52; BalJ
Jne alternative to meet this over population on the bad land is reclamation of land i':,.32;~~il 
a large scale. I wish I could believe in the success of this, but I feel bound to say I De::' 37347: 
not. That there is much reclaimable waste land in lreland I quite believe; that most Doherty, 403i G
what is called reclaimable land 'could be reclaimed I admit, but the real question is 20. 
lld-it be reclaimed::at It profit, and on a large scale. What is far more wanted than 
larnation of waste land is the proper cultivation of land already under cultivation; 
1 it would be far mOle profitable to undertake to put the land now under cultivation 
o a proper state than to commence operations on what is commonly called waste land. 
~enants have waste land let into their holdings, and are able, year by year, to reclaim 
.Ie patches, and let them into their holdings, that I believe to be effective and profitable; 
i I do not believe that if the Government were to take up large tracts of waste lands 
Galway, or Mayo, or Clare, or Kerry, and plant down upon them some of the surplus 
mlation of these counties, that they wouJd succeed. I am not a believer in Govern-
nt work being done more economically or better than work done by private individuals 
companies, and I have come to the conclusion at which I have arrived in regard to 
ste land from experience of previous effortR in this direction. We have had brought Cooper, 12483 ; 
ore us several cases of large reclamation schemes, and none of them appear to have M'M~on, 28548; 
in crowned with success. At the same time I sympathize very much with the desire :;~d~. i~;'09J
Ghose who see in the reclamation of waste lanJs a means of keeping our people in 36431' :M:,t~{t~r , 
lir own country; and as I may be wrong in the gloomy views I take of the proposal, 21202.' ' 
rill be very glad to see the experiment tried, and I quite concur in saying, that I 
ieve, even its partial adoption, would gratify a large body of public opinion in Ireland. 
voluntary emigration is the only other remedy which has been suggested to us, 
I the sort of voluntary emigration that has of late years been goi?g on is. not ~hat 
vell-wishel' of the country would like to see. The strong, and active, and mtelligent 
lth of the country ha'7e been leaving, and if S~atc-aided emi~ation be thought of at 
it should be conducted on a system under whIch whole familIes should be taken out 

1 preparations made beforehand to receive them. .... 
rhat some remedy is wanted to prevent tho recurrence of penodl.cal dIstress In 
tain parts ofIreland, I very strongly feel. 'Ve hav~ had abunua!lt eVIdence t? show 
.t the rents in these localities have had really little or nothing to do wlth the 
ititution. Evidence on the subject is scarcely necessary. The simple fact that the 
,ts in many localities average £3 an.d £4 a year, and that the ~o\,:est ann~al amount • 
ich an average family woul~ requITe to suppo.rt themselv~s.lS £60-or £,0 must be Trench,3,888. 
lvincinO' proof that the doubhnO' of the rent or Its total abolItIOn could not make the 
erenc:between even moderate prosperity and destitution. The loss of a small pig or 
~me rood of potatoes would be a greater loss to one of these ten~nts than even the 
Ibling of his rent, whilst the production and good sale of one firkl? of butter would 
worth more to many of them than the forgiveness of a whole year s rent. 
rhese men, in the majority of cases, are !lot really. tenant farmers at all; the~ alr~ 
ourers who give the greater part of theIr labour In England or oth.er parts of t.le 
tntry and who have merely residences and patches of poor land In some of ~he 
stern counties. In good years, when the potato .crop succeed.s ~d wages are hl~h 
iy get on fairly well, but in bad seasons they a;e m ';Itter destitutIOn, and except by 
inO' them out of their present wretched holdmgs, In some way 01' another, :thel't} 
;8 ~ot seem to me much chance of their improving their condition. H 2 
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In the conclusion of the Report I most cordially join; and although I ma.y differ in 
some points as to what the Irish occupier most wants, no one is ·more desirous than' 
I am that he should receive everything to which he is justly entitled, a:nd no ono is more 
d~cidedlY' of the opinion expressed in the Report, that unless the expected new Land Bill 
is a full and exhaustive one, going to the root of the whole matter, and settling it perma.
nently, it would be'betLer not to interfere with it at all. 

O'CONon DON. 
10th-January, '1881. 

SUPPLEMENT ARY REPORT BX W. SRA W, ESQ., M.P • 
. ,Owing to the early meeting of, and the important business that engages the attention 

of Barliament, I have not been able to attend the recent meetings of the Commissioners, 
to discuss the claus~s of.the report in detail. ,1 think it necessary, therefore, tQ reprint 
the first suggestions I ·made as a basis for a report, with explanation. Had I been ;lble 
to at~end, I would 1(laye mov~d the omission ,of ,some, clauses in the report, and the 
alteration'of others; yi?J. :-clauses 31 and 32; the clauses dealing with the .question 
of r:ent, clauses 48 to 56, inclusive; and several minor statements, arguments, and 
i~p1.ications, scattered th(o~lgh it. But agreeillg, as.! do" with the main recommenda
tion of the report, that is, the legalizing of the three F's.l flnd a large scheme for estab
lishing tenant proprietors, I sign the report. 

, I propose: 
. ,i.. Land :(en'l.t1'e. 

1. That no tenant of an agricultural holding in Ireland shall be disturbed in his 
holding by his landlord so long as he fulfils the condi~ions :of h~s tenancy, viz., pays 
the rent, does not waste ,or. dilapidate, does not unreasonably divide or sublet. 

[This'should extend to the whole of Ireland, and to all classes of agricultural holdings. 
I am opposed to the exceptions in the report and in the Land Act. Such exceptions 
are sure to work injustice, as with townparks in Ulster, which, before the Land Act, 
were subject to tenant-right. So with grass farms; in many cases they have been 
brought to their present state of fertility by the outlay of the t.enant. The Land 
Commissioners (to be .constituted under the Act. now ,to be proposed), should ha.ve 
power to decide on any particular case or class of cases, such as natural grass Jands and 
temporary lettings, whether or not they should be \ excepted. .The Commissioners 
should also decide in: cases .where the 1andlord 'sought. to resume< possession. He 
should state distinctly the grounds, but in no case . ..should it be .allowed for the 
purpose of re-Ietting for agricultural purposes. In, case the) Commissioners decide 
in favour of resumption, ,they should award the tenant full compensation for his 10ss.J 

2: That when a ,dispute arises between the landlord and the· tenant of an agricultural 
holding as to rent, in. case it is not settled by agreement or arbitration, the question 
shall be referred to the Land Commissioners who shall have .at their disposal a staff 
of competent and experienced. assistants, 

3. That, in ascertaining-what is a fair rent, they shall take into consideration the 
natural qualities of the landl the average prices for the last seven years of the articles 
principally produced on the farm, the cost of production, and any other circumstance 
that may affect its-r~nt-paying power j also any outlay made by the landlord within 
ten years calculated to ,increase the productive power of the' holding, and for :which 
he has not been recouped in rent or otherwise, but shall not take into considera
tion any improvement made by the tenant in or on the farm; and that, as periodical 
valuations impede improvements, the Commissioners shall fairly value all just rights of 
the landlord, and fix a fair perpetual rent on the holding. 

{It is clear from the-evidence that the question of rent is the great grievance, and 
difficulty with the tenant· farmer, and there is a remarkable concurrence of opinion in 
favour of having some· outside tribunal to arbitrate on the subject between landlord and 
tenant, when a difference arises. It is evident that Griffith's valuation could not, be 
taken :;I.S a fair measure of rent allover Ireland .without great injustice, both to 
landlord and tenant. Neither is it possible, if it were desirable, to make a new general 
valuation available for l'ent purposes. After ,giving the subject the most mature 
consideration, I am compelled to differ from the recommendation ill the report, and, 
instead of periodical valuation, would fix the rent at once and perpetually. Periodical 
revision will leave the question still unsettled'. We shall have periodical excitement; 
we should have tenants allowing the farm to run down at the end of the term; we 
should have improvements discouraged, and a strong feeling in the minds of the people, 
ignorant and suspicious, that in their revaluations the landlords would manage to mani
pulate matters in their own favour, There would be, moreover, a great and increasing 
difficulty for any valuators to disentangle and separate the separate interests and 
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laments -of. value. By fixing. the reut., you give the strongest motive possible to 
Dprovement, . . All doubt and. uncertainty are .taken a~~y; from both landlord and 
)~3.nt. !he one ha~ a fixed lUcome and fixed secuJ;ity, Yluqh preferable from any 
~mt of Vl~W, .to. a va~.lable onEl; aud the ?ther can ~ow all his ~nergy and capital into 
IS farm, wIth the feeling of a;bsolute sec~mty: It is obj~cted that in fixing the rent thus 
ou must value the landlord s prospective rights to an lUcrease, and that this will lead 
~ an advan~e on the present rent-this is not.my?pill:ion. Are:rents likely to continue 
Igh, or to lUcrease, as long as free trade legislation IS not reversed and in face of the 
tlmense and increasing imports from America. 1 The sooner la~dlords. realiz'e the 
.cts and necessities of their position, the better. 
If, as I pr0pos~, the tenant is enabled .to fina d,?wn the rent by money advanced to him 

, a low rate.,of Interest, the landlord will be reheved, and the tenant's annual payments 
ill be lessened. 
~gaiI!-' ~t.is objected, you reduce t~e .landlord. to .too. position of a rentch:J.l'ger by 

[lng his Ulcome i. you remove all motIve to exertIOn In. the improvement of his estate. 
here :arel exceptlOllS, but -as a class landlords ,have in the past contributed but little 
I the Improvement of the country. The land of Ulster has been. won, by the indomitable 
lergy and industry of its people, from tha. mountain and the bog; and the rental of 
lster haa enormously increased within the century. So with the rest of Ireland. 
ut the outlay of the landlords, even on. their own showing, has been small. ,1;hey 
love taken their share of, but have contributed little to national prosperity. In 
.ct they have no~ been. and are not abl.e to do much; they are Lu-gely encumbere4. 
on are not cutting off a class ot improving capitalists from interest in their property; 
1d they still have a strong motive of self-interest, to induce. them to assist in general 
Id local improvement. They have a ~ixed preference share, and can make it. ~nstead 
. a..dou'Qtful, a first. class security. Looked ~t.l.then, from the point of view of the 
ndlord, the tenant, and .the general interests of society, I have no. hesitation in 
rongly adv.ocating the settlement of the ,rent at once and fox: ever. 
It may seem unjust to force the fixing of rent on landlords and tenants against their 
ill; and of course, if they agree to remain under the system of periodical v~luation, 
ey should .be a.llowed to do so. But, in the general interests of society, the State 
lould e,ncoqrttge the fixing of rents;. and where the perpetuity rent bad been .fixed by 
~eement, by Arbitration, or by the Commission, money should be advanced, on very 
.sy,terms"to bring the reut to a moderate figure, making it, in fact, a, head-rent; the 
ndlord "&till,retaiping his ownership in fee, and his conne~ion with the pr<>perty.] 
4 •. That any leaseholder of an agricultural holding, t}.le lease of which has been 
ade since the passing ofthe.Land Act, !!lay claim a redllction of the rent reserved 
his lease, and shall lay before the Commissioners the grounds on which he claims 
e reduction, and if they consider the grounds as stated sufficient to justify an inquiry, 
ey shall give notice to the landlord" who may ,lodge a counterclaim. and the Com
issioners, after inquiry, may, if they think fit, vary the rent reserved. 
All. agricultural holdings now held under lease should, on termination of the lease, 
me under the Act. 
All clauses and conditions in .le~ses and 8greements inconsistent with the Act 
ould h~ve no effect. . 
5 .. That.all agr~cultural tenants shall have the right of selling their holdings to the best 
:vantage, the l.andlord to have the right of reasonable objection to the incoming tenant. 

B. Land Purchase. 
1. That to, carry out the provisions of this Act a Lan.d Cl)mmissi~I\ .shall be. con
ituted, consisting of , with a staff of ASSIstant COmmlSSlOners. ~d all 
lestions and. disputes arising. b~tween landlord aqd tenant shall be referred to them 
r settlement. I • 

2. That as it.is desirable to giv~ greater facilities t~ enable tenants to ~ec?me own~rs 
land, a sum of I. shall be placed at ~h~ dIsposal of ~e Comm!.SsIOneIll. 'Vlth 

Iwer to issue debentures for any furthel~ sum that may l}e reqUIred. . 
[The Report does not give any ~istinct recommendation as to the machinery by 
llich the Act is to be worked. I think the evidence. proves clearly that the non-success 
the Act of.1870 arose very much from the unfitness of the County Courts and the 

)ard of Works to perform the .duties assigned them. The J ~dges of the Co~ty C.o?-rts 
,d with few exceptions no knowledo-e of the questions afJ"ectlDg land. TheIr deCISIOns 
ried. ' The expenses r:ere heavy, e~pecially on ~all holdings, and the results unccr
in ; and no machinery more unsuitable could be named than the Board of W ?rks. t<' 
rry out the purchase clauses. I fully believe that the suc:ess of any new.le~lSlat~on 
III depend in a great measure on the establishment .of a hlgh:elass comm~sslOn "Ith 
[}Pwpo\\~er,:'Who slil),),lll3.ve the settlement of all questIons and dIsputes relatmg to l:wd 
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The land of Ireland is not half drained or half cultivated. The general resources of the 
country are undeveloped. There has not been and there is not any accumulation of capital 
available, or any class to undertake these mat~ers; and the prevailing poverty will 
become denser, unless there is some central body with power to initiate and carry on 
general improvements.l 

The surplus population of the West must be looked to; if they are left in their present 
position, you will have the constant presence of want and the periodical recun-ence of 
famine. If agricultural improvement is stimulated on a large scale, as I expect it will 
be, there will be employment in Ireland for every man in Ireland. Waste and semi
wast.e land should be purchased and prepared for the reception of immigrants. I don't 
think anything should be done to encourage emigration; but I am strongly of opinion, 
where families or groups of families determine to emigrate, that they ilhould be 
help~d, and sent out in communities with their spiritual guides. 

The other duties which I entrust to the Commission may seem outside the terms of 
reference; but they are the necessary completion of the new state of things which we 
hope to see in Ireland._ The work of improvement and development must be looked 
on as a whole; hence the central authority should have large resources and large 
powers, and there should be unity in all its operations. 

I am also strongly of opinion that the Commission should be appointed at once, with 
the duties entrusted to it of settling questions in dispute between landlord and tenant 
as to rent, and other matters. 

3. That the Oommissioners shall be empowered to purchase from the landlords estates 
suitable for re-sale in lots to occupiers, or estates capable of improvement anet reclamation: 

To re-sell in fee to occupying tenants: 
To grant perpetuities to others at fixed rents: 
To make general reclamation and improvements, and prepare farms for the reception 

of tenants who may remove from more thickly-populated-districts. 
4. That the CommiSSIoners shall be empowered to make advances to tenants who may 

agree with their landlords, with the sanction of the Commissioners, to fine down the rent. 
I propose that thq have power, furthpr, 
5. To make loans to farmers direct for permanent agricultural improvements, the 

money to pe expended under direction of the Inspectors of the Commissioners. 
6. That, for the above objects, the-Commissioners may make advances of the whole 

or such portion of the advance as they may think desirable, and for which they may 
consider they have full security. That repayment may be made by instalments of the 
whole sum advanced with interest, or of part thereof, leaving the remainder a perma
nent charge on the land, or arranging that a portion of the sum shall be provided 
for by life insurance. The Commissioners to have full discretion as to advances and 
repayments in each particular case. 

7. That Corporations and public bodies be required to sell such estates as are 
suitable for l'e-sale to -agricultural tenants. 

8. That the Commissioners be empowered to make advances to landowners for the 
purchase of quit-rent, tithe rent-charg~, and other permanent charges. 

'9. That landowners shall not. be prevented from selling their estates by entails or 
settlements, and that, where such exist, the purchase-money shall follow the trusts. 

10. That the transfer of land be simplified and the expense lessened, and that there be 
established local Registry Courts for recording cheaply and quickly all oe:alings with land. 

11. That the Commissioners have power to promote agricultural education and 
improvement, to carry out arterial and main drainage, and to direct the expenditure of 
all moneys now advanced throuo-h the Board of Works for land improvement and other 
reproductive works. 0 

12. To arrange with county authorities and others for the extension of railways and 
tramways to r~mote districts; to carryon in such cases the preliminary inquiries 
now entrusted to Parliamentary Committees; Government to promote Bills founded 
on such inquiries and recommendations. 

13. To take the necessary steps for improving the condition of agricultural labourers, 
by securing for them healthful houses and allotments of land. 

14. I propose that in all cases absentee landowners should pay the entire, of 
the poor rate charged on their estates; but I am strongly of opinion that where 
absentees or others have systematically neglected their duties as landlords, or have not 
the means of performing them, they should be required to sell; but I believe, at the 
same time, that though this power should be given to the Commissioners it need only 
very rarely, if at all, be exercised, as these classes will be only too glad to sell if 
freed from. restrictions, and knowing that there is a purchaser ready. 

10tlt January, 1881. WILLIAM SRA W •. 
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SEPARATE REPORT BY A. MeM. KAVANAGH, EsQ: 

I cannot agree in the draft; report submitted by the Chairman as I dissent from· some 
. its propositions and the manner in which they are presen'ted. I have therefore 
ldeavoured tc? draw out a short statemen.t of my views upon the evidence we have heard, 

a more satisfactory mode of proceedlDg than by attempting to move amendments 
.those portions of their rep?rt with which I ~o not agree. I do not attempt to put 
ilS statemen~ forward as be~ng at all exhaust.1V~e of all the different questions brought 
Ider our notice, but as enablmg me more exphcItly to express my opinion upon those 
.ints which appear to me to be of the greatest moment. 
The weight .of. evidence- h~, in my opinion, u~doubtedly proved-that the proper
~s C?f the majOrIty of extenSIve landowners-whlCh comprise the largest portion of 
:ricultural and pastoral land in lreland, have been well and humanely managed. 
That on them the lands are let low, and the rents rarely raised. t 
That evictions on title have been very rare, anrl, although in many cases the power of 
ectment bas had to be used for the purpose of obtaining the payment of rent, in 
mparatively few instances have they resulted in the ultimate displacement of the 
·cupiers. t . 
On the other hand it has shown that the Land Act of 1870, while conferring E. De Moleyns 5 
nsiderable advantages upon the tenant farmers of Ireland, has not been altogether ' . 
ccessful in affording them such adequate security as was expected, particularly in 
otecting them in all cases against occasional and unreasonable increases of rents. 
Evidence bas been given§ that on several properties-some purchased as speculations, 
hers belonging to owners who have had no real tie to either the land or the people, 
ve that ot' deriving their income from it-rents have been unduly raised to what has 
ien described, in some instances as an exorbitant extent, not only upon the value of the 
nds themselves, but upon the improvements effected by the tenants on them. And 
is contended that lD districts where such cases of injustice have occurred, the 

eling of fear and apprehension has spread, even among those not likely to be affected 
r them. In the North and those districts where tenant-right usages prevail, this 
ising of reut has been stated in several cases to have almost destroyed the value of the 
nant-right, and I believe a careful study of the evidence will show that one of the 
[ects of the Act of 1870, has been on the whole more prejudicial than beneficial to 
e tenants on several of the properties subject to these usages in this particular 
spect. 
In the other districts of the country not subject to clauses 1 and 2 of the Land Act, 
.e evidence has, I believe, proved that the beneficial effect of the Act has been much 
ore generally felt. EvictlOns on title-a power seldom used and never unwarrantably 
I the great majority of large and well-managed estates-has been most materially 
Lecked, where before it was unjustly exercised, although instances of it still remain; 
ld of the gre~t number. of ~omplaints of ~aising of rents. which ~a,:e been made 
Iring the course of our mqUIry, some of whlCh have been SImply chIldIsh and other . .; 
iaring upon their face their own refutation, the majority~as- the evidence will, I 
ilieve show-date previous to its passing; but sufficient instances have been shown 
. hav~ occurred of what would appear to be the unjust exercise of both these powers, 
Ilce 1870, to prove that even in these districts the Act has failed to be altogether 
rectual in preventing abuses. ., 
The weight of evidence has, however, pr~ved that the questIon of rent IS at. the bottom 

every other, and is really, whether In the Nor~h o~ So?th, the .gISt of the 
'ievances which have caused much of the present dIssatISfaction. I think that the 
ridence suggests the conclusion that the. Land Act,. as now .in force, does not aff~rd 
Lfficient protection to the tenants agamst the unjust exerCIse of the power to raIse 

_ E. De Moleyns,Q 0.,154; R. Ferguson, Q.o., 264-5; Rev. S. Patterson, 1335 i R. E. Reeves, Esq., 1930, 
~ J Everett, 2544:' A. Hamill, Q.o., 4469; Mr. J. Morton, 4667; Mr. J. Young, 5926. i Rt Fer!ru.son, Q.c.: 240; R. Reeves, Esq , 1929, 19-15 j A. Hamill, Q.C., 4233. 
~ E. De Moleyns 150-154; Mr. Harvey, 20365 j Rev. S. Paterson, 1347 j R. E. Reeves, .1331 j Mr. J. 
Connell 3041' Mr. A. Kirkpatrick, 3790 and 3825; Mr. E. O'Brien, 4156-7 j A. Hamill, Q.o.,4126. 
:O! j 'Be~ard Coleman, 2296; Mr. J. Young; 6021-2; Mr. J. Hegarty, 30694 j Mr. B. Stokes, 30914-17 ; 
ev ThOs. Finn, P P., 31230-1. C) 'U_ J E • 
§ E. De Yoleyns, Q.c., 155 j R. Ferguson, Q.c., 266; R. Reeves, Esq ~ 1933, 1932, .000 j J.U.C: • :vere~ , 
44: 2573' Mr: DowlinO' 2309 j A. Hamill, Q.o., 4244, 4250; Col. 0 Ham, 19503 j Mr. Halliday, 1963., 
~. R. Bo~rne, '15131; Mr. F. Barbour, 15621; Professor Baldwin, 32275, 33. 
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rents in unscrupulous hands; and, although I admit that in adopting the suO"O"estion 
of a system of arbitration for the settlement of disputes as to rents and other"'~atters 
of valuation, I am endorsing J an interference -'with rights of property and freedom of 
contract, open to grave economical objections, and. which to the great majority of land-

Mr. J. Hegarty, owners who have not abused their powers, will, I have no doubt, appear unwarrantablc, 
30746; Mr. R. L. yet, having regard to the mischief which the 1lnjust exercise of the power has 
~:~;02~gJ3~' occasioned, I can come to no other conclQsion than that, in any proposed alteration of 

n, • 'present< Tents, whether at the 'instance of landlord or tenant, when the two parties 

Professor 
Baldwin, 32411-
21 ; J. Hegarty, 
a0695-99, 

'cannot agree, the question should be left to arbitration, with final reference, in the event 
of the arbitrators being unable to agree upon an umpire, to a Land Court, 01' Commis
sion, which should be appointed for that and other purposes. It, will, I think, be 
apRarent that, if the Government see fit to interfere in the question of rents, they are 
borind to substitute for the landlord's power which they displace an impartial tribunal 
which will command the confidence of the public and that they are further bound, as 
essential to the fair settlement of the rent question, to have a ,new general valuation 
of the country. If anything has been clearly established ,on evidence during this 
inquiry, the fact that the present Government valuation is not a dependable standard for 
the- settlement of rents, has been most thoroughly demonstrated. Fair as it may have 
been for the purposes of ta~tion in the years when it was made, the e,:idence shows 
that even then it was considered as below tb,e £'1ir letting value of the land; and this 
fact is corroborated by the written testimony of the late Sir Richard Griffith, who Was 
head of the Commission, 'as well as by the evidence of many other trustworthy, and 
independent witnesses. 

I must add that I am opposed to the attempt to draw out any rules fol' the guidance 
of a.rbitrators in their task of determining what a fair rent may be, further than the 
general instructions which are in justice too apparent to require mention, that the 
improvements effected by the tenants should be fully creditE:d to them, as well aa that 
any expenditure made by the landlord for a like purpose should be put to his account. 

The evidence has, as might be expected, proved that the great desire of the tenant 
farmers is for fixity of tenure and free sale. It is urged in favour of these that the first 
exists in practice 011 all the large well-managed estates, and that the second i~ only a 
logical sequence of it, that in fact the Land Act in clause 3 gives an interest, and that 
at vendable interest, and that therefore no very great practical change in the circum
stances now existing on the largest portion of the lands in Ireland would be the result 
of the concession. It is further urged, on the grounds of the importance of giving to 
the tenants full security in the enjoyment of, and compensation for, the improvements 
they have made, and this argument is, in my mind, the only one of real weight in thi~ 
matter, backed up as it is by instances of hardship, and oppressive action on the part of 
some of the small proprietors, to whom I have already alluded., In the shibboleth of 
agitation, "Fixity of Tenure" and "Free Sale" are coupled together as if they were 
one term, but I cannot regard them in that light. The Land Act, while giving com
pensation for disturbance which some call an interest, leaves the sale of that interest 
subject to'the landlord's power of eviction, and it is idle to assert, that because a land
lord from right feeling gives to his tenants the right of continuous occnpation, so long 
as they discnarge'their obligations towards him, he thereby conveys to them the right 
to sell their holdings. To give fixity of tenure by law, although a very considtrable 
and arbitrary interference with landlords' rights, would not it is true involve an~ grcat 
practical.change as regards the majority of large landowners (provided it was gIven to 
the tenant under certain approved conditions) in their present relations with their 
tenants; but to extend at once to all parts of the countI-y the right of free sale would 
be in those districts not now subject to clauses 1 and 2 of the Land Act, a very im
portant change, and a very material and practical interference with the rights of 
property, and, therefore, it appears to me simpler to try to deal with two questions 
separately. ' 

First as to fixity of tenure-It is contended, that the Land Act in clause 3, admitfi 
the principle in the case of certain holdings by giving the occupiers a claim for di<r 
turbance if turned out by the act of the landlord for any other cause than non-payment 
of rent, the fact is cleat' that it does so within a certain limit .of duration. But it 
does not give interminable fixity of tenure, and the proof of this is to be found in the 
Act itself. A lease of thirty years is made the equimlent of a disturbance claim, and 
the landlord by giving that can free- himself at its expiration from the penalty on the 
recovery of the possession of his own land. It is-therefore I think clear, that any Act 
of the ~e~islature giving to the tenant perpetual fixity ()~ tenure w!>uld be torei.gil: to 
the prmclple of the Aci of 1870; those who advocate Its extenslOn as an eXI&tmg 
principle would be in my opillion much more logically correct in adducing as their 
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example, or warrant for this argument, the numerous c::ases on the old estates where 
the. tenants ar~ never turned out so lon~ as they pay thelr rents, but whether it is . ht 
or J~t to deprIve good landlords of a nght whIch from good feeling they seldom ifn: 
exerCIse, because some bad ones abuse it, is a question 1 must leave Parliament v: 
answer. H<?wever. that may ~e, t~e change would not be one, as I have shown, which 
would vr~ctlcaIJy Interfere WIth rIghts often used-th!s has been in fact admitted by 
t~~ maJonty of large landow.ners, who hav:e given evidence before us, and the advisa
bIhty of the general extensIOn of the pnnciple has been endorsed by not a few of 
them, as also by many agents of. great experie!lce on behalf of others, as well as by 
County CourtJ udges an~ oth~r mdependent WItnesses; in short there has been much 
les~ dIsagreement on t~IS POInt than I was at all prepared for, and if I was only 
actI.ng . for .myself, ~nd if my. own interests were alolle at st.ake, I should have no 
heSItatIOn m agreeIng to theIr recommendations. But on the other hand we have a 
number.of.the largest lando.w!lers whose estates have been always managed on the very 
best prmciples, whose. oplDlOns ~re fairly re.pres~nted b~ . the e~dence of Lords 
Lansdowne and DufferIn, who whIle never arbitrarIlyexerclsmg their power entertain 
~he strongest objecti<?n to It:!gislative interference with it. In this view they are 
S~pp?I-ted by the eVIdence of Mr. Ferguson, Q.C., County Court Judge, who while 
W.1shmg to extend the principle considers it would be destructive of ownership and 
ilifficult to compensate the landlords lor it, and although my own opinion is what [ 
have stated, I .can not disregard the unmistakable weight and truth of such evidence, 
!l.nd what ~ beheve to be the fact, that had it been possible to receive further evidence 
:m the sU~Ject many landlords would have come forward to endorse it-the circumstance 
Ghat they had not that opportunity I regret the more, as I may naturally enough 
perhaps be held res~onsible for it. 

Under all these CIrcumstances, I am not prepared to recommend the general extension 
~f fixity of tenure. My opinion on the most material point remains unchanged-that the 
Land Act, as it now stands, does not give sufficient security to the tenant, and that it is 
both just and expedient that this security should be increased. .But it seems to me 
Ghat there is another mode of attaining the_ same end and of giving practical security of 
Genure to the tenant, without such a direct and sw~e:ping interference with the rights 
)f property as the first would involve; and that mode IS to stand by the principles \ttid 
:lown m the Act of 1870. By some of the County Court Judges it was recommended 
~o increase the penalties on eviction in clause 3, and by others io abolish all limit, 
leaving the amount of the penalty to be inflicted altogether to the discretion of the 
~ourt, and where they deemed the justice of the case required it, to refuse to give a 
lecree for possession. This, it was asserted, would have the effect of giving practical 
;ecurity of tenure to all tenancies coming within the provisions of that clause. Some M N r 
;ubstantial extension of this power I am quite prepared to recommend, so far as 34~98 e Jg,llI, 

residential occupiers are concerned, believing that, without conveying to the tenants . 
, direct share in the property of the landlords, \\ hich, granting "fixity of tenure," 
Ilndoubtedly would do, it would confer upon them that practical security to which the 
najority, from the peculiar circumstances of their positions, are fairly entitled to. But 
[ am bound to add that, although I recommend its application only to existing residential 
;enancies and not to bona fide new lettings, there is no concealing the fact t~t the 
recommendation, if successful, will practically deprive the landlord class of th~ nghts of 
both reversion in and control over the majority of holdings on many properties. ~or 
,he arbltrary interference with which by the State it is only just that they should receIve 
:air compensation. 

As to the extension of free sale, although the majority of the ~~ence of. ~nant
farmers has been in favour of it, there bas not been the same unammlty of opimon on 
Ghis as on the forme:r point. Some-few, I allow-looking farther than .the present, 
llave objected to the tax which the universal extension of free sale would Impose upon 
~bose anxious to obtain land in the future, and in 'this -v-iew they have been supp<;>rted 
by the evidence of both the landlords and aO'ents who have had the most expenence 
tn the working of the difterent phases of thel:blster custom; so that ev~n.in ~he North, 
where the cUl>tom of sale exists already, the wisdom of removing such limitations as are 
now in force is not unquestioned; and when we come to the proP.Dsal to mak~ the 
extension universal-to create it de novo in districts where no trace of It bas ever eXISted 
-the difficulty, if justice or fair play .is to be considered, i~ I?ost materially increased. Mr. J ~ To~che, 
It is further shown by those whose VIews are not solely limited to the benefit of the ~0-9!5':0~~: 1. 
present occupiers, but who consider the prospects of the future, that such a gen~ral ~~I.' Quiru;. 
extension would not only limit the future possession of land to ~ose who have capI~l, 6525-7 i P..eT. C. 
!l.Dd thereby preclude a very considerable portion of the populatIOn, whose only capItal QuiDn, SU7. 
is their labour, from the possible chance of its acquisition, but would saddle all I futux:e 
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tenancies with a rack-rent-no matter how liberal or indulgent the landlord miO'ht be 
as the rent reserved to him would only be a portion-and it might be only ~ bmali 
portion-of the true annual charge to which the holding would. be subject, as the 
interest on the sum paid for its acquisition, although a voluntary imposition on the 
tenant's part, must necessarily be added. I am bound, therefore, to say that, hayinO' 
reO'ard to the future, I fail to see that its general extension must necessarily convey th~ 
unomixed blessing to the commonwealth which some anticipate. That the general 
evidence of the tenant-farmers is in favour of it is only natural, as they are in the status 
of present occupiers, whose position would necessarily be much improved, and cannot 
therefore cause surprise. Evidence was given by one or two labourers and by sOlDe 
other witnesses on their behal£~ and the tenor of it was, if I remember right, opposed 
to the farmers' claims, with whom they seemed to have no great common interest; 
but \to pursue this subject now would be to go into the great question of the over
populated and poverty-stricken districts, which I must reserve for another part. 

On the other hand, the evidence in favour of its extension has been based. upon the 
assertion, which is I believe a fact, that on the majority of holdings, the improvements, 
if such they can be called, if not altogether have been chiefly made by the tenants, and 
that without the right of sale, in the event of their leaving they would not adequately 
be compensated for them. 

It was further urged in favour of its extension, off. that the custom already exists on 
many estates outside of Ulster, those of T ... ord Devon, Lord Portsmouth, and Lord 
Portarlington, were specially named, and on them it was proved, that it worked 
admirably, stimult),ting improvements, producing contentment, and rendering eject
ments almost unnecessary for the recovery of rent--some landlords and not a few 
aQ;ents believing that th:ese results would be the natural consequences of its further 
development advocated it, and in this they were supported by the evidence of 
many of the County Court Judgest-other landlords regarding It chiefly from the 
point of view of affording to them increased security for their rent, and as a possible 
temporary sop to agitation were inclined to acquiesce, yielding more perhaps to the 
present pressure than to what they deemed the justice of the case; but with very rare 
exceptions all classes of witnessest agreed that where no payment had been made 
either by the occupying tenant or hIS predecessors, for the acquisition of the good-will 
or improvements, the landlord should receive adequate compensation for the transference 
of the right, and it was as generally admitted that the landlord should have a right of 
veto to protect himself against the intrusion of objectionable characters upon his estate. 
Except by some few graziers themselves, the extension was not advocated to those 
kinds of holdings, as regards them it was asserted that a man's capital was all required 
to ~ock his farm, and that it was not desirable that it should be absorbed in the pur
chase of the good-will,. ,and as to improvements on them it was asserted that in the 
real permanent sense 'or the term, there could be and were none, and it was further 
stated that even if the right was extended to those, or indeed to any veIY large 
class of farms, the price they would fetch would be small, as the competition was 
limited. 

1 have now, as shortly, as fairly, and as clearly as I can, given the pros and cons 
which were adduced by either side on this great question, for I regard it as about the 
gravest and most difficult that was submitted to us; for my own part I must say that 
I entertain no disinclination whatever to extend this right to the majority of holdings 
on my own property, although I have spent very large sums m:rself in tht: improye
ment of them, and I must confess that strongly as I was opposed to ItS general extensIOn 
before I entered upon this inquiry, the evidence I have heard, and done my best to 
sift, has convinced me that doing so would confer more advantages on the present 
occupiers than disadvantages on me. I can say, moreover, that I would be glad to 
see its application made general, if it could be justly done, believing that it is the 
simplest and most efficacious· way of giving that perfect security to the tenants which 
I do think, where the improvements are all or mainly their own, they ought to have, 
and giving that would, I am of opinjon, be such general advantage to the country, that 
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the landlor~s might be content to make some sacrifice to attain it-in those districts 
where the Improvements have all been made bv the tenants the difficult,v .. ti· 

l". th I dl d' . hts . J J or ID1US ce, so Jar as ~ an or s ng ~e con~rned, 1.S not 80 glaringly apparent, provided the 
power of ~mg a ve~o ~n tbeir part 1.S preserved against an objectionable incomin 
~nant,.but m ~ther dist.nets where enormous sums have been spent b the landlords! 
lmprovmg. the!r ~ropert~es-on some few properties it has been prov3that the En<7lish 
syst~m eXJsts m Its pUl'!ty, the landlord having made all the improvements-and on 
~oldIDgs where u:nant-nght formerly exist~d, and h~ been brought up by the landlord, 
LDstanc~s. of \lhi~ have been 'proved, Its exteDSlon or r&-establishment would, in ProCeaor 

rnr op~Dlon, be SImple confi~tion, ~!ld an unwarrantable and arbitrary interference Baldwin. 32US 
WIth nghts of property which the circumstances could in no sense justify. I am, 55. 
lh~refore, on ~ese grounds not prepared to recommend its absolutely general or 
IlDlversal .extensIOn, so far as those special districts to which I have referred are ~on-
I!e.rned, WIthout the free. consent ?f the landlor~ ~hemselves. The majority of the 
WItnesses who advocated Its extensIOn to those distncts where it did not already exist, 
Joupled their recommendation with the condition, as I have already stated that the 
lar;tdl?rd shoul~ re~ei,!e ad~quate C?JUpensation fo~ th.e transference of the nght. This 
~nnciple I mamtain IS stnctly a .Just one, ~d It 1.S only subject to it, that I am 
[)repared to re~0!Dmend the extenSIOn of the nght of sale to those holdings now coming 
mder the proVlSlons of the Land Act. where the tenants have made all or the chief part 
)f the improvements. 

With these three safeguards which I have now recommended, i.e., the check upon 
"3.U:ing rents--giving increased power to the court in reference to evictions, where such 
~pI!ly to re~idential occupiers-extending to all holdings now under the Land Act, upon 
IVhich the Improvements have been made by the tenant, the right of sale, I believe the 
)osition of the eresent occupiers, or their representatives, would be such that they 
vould have nothing to fear from the action of any landlord, no matter how harsh or 
lDscrupulous he ~ht be; but, on the othe:r hand, I am bound to add that, alth0!th 
n weighing the eVldence I have endeavoured to eliminate all revolutionary propo , 
Dy three recommendations do involve very arbitrary and material interference with 
he rights of landlords to which many would entertaiu, and with every reason, the 
trongest objection, and that if the Government see fit to adopt them, or to propose 
egislation in their direction, that proposal should be accompanied in fair justice by 
.n offer of purchase at a fair price guaranteed by the State from those landlordS, 
,f either the whole or such portions of their estates, as they objected to have 
uch made applicable to. And I think it will be admitted that my position in 
lr~ng this is much strengthened by the fact-which in my opinion is proved in the 
Vldence-that so far as the management of the large estates is concerned, and it is of 
rnportance to remember that they comprise the greatest agricultural and pastoral 
,rea in the country, no change in the present law would appear to be called for. 

On the subject of the "North," and the different customs existing there, much evidence 
ras given, as distinct from the question of the extension of the right of sale to those 
istricts where such does not now exist. In my opinion it was shown, as I have already 
tated. that the exercise of the power of raising rent on the part of the landlords, 
rhere unduly used, was the grievance most severely felt, and that I would h?p6 .the 
Iroposal for the settlement of disputes with re~d to rents, by means of arbItration, 
70uld fully meet; but still, as is only natural m a sys~m so complex, ~h~re were other 
oints brought under our notice, such as office rules. which, al~ough ~tinct from the 
ent question, affected more or less directly the value of the mterests mvolved. The 
lost important named was the custom existing on many large ~d ~ell-mana.ged estates, 
f limitincr the price to be paid for the tenant-right. On this pomt there was ~ great 
onflict of opinion, those in favour of it asserting that it afforded m~st material ~nd 
alutary protection to the incoming man, keeping the price to be paId from reaching 
he exorbitant amount which it was often proved to do on account ~f. ~a reckless 
om petition (especially in the" case of the smaller holdings) for the acqUISItion of land. 
nstances of almost incredible sums thus paid were freely given; th.e ~at~ral consequence 
.as also dwelt on with much force-that in the absence of some limitation a purc~er 
lad often not only to spend all his own capital, but had to bo,!l'o~ ~el~, ~u~ startmg 
rith a load of debt about his nerk. To my mind the econOmIC prmcIple IS ID~utable, 
nd the rule a ~ost salutary one. But on the other hand I am bound ~ admIt th!1t the 
,eight of evidence was clearly in favour of its abolition, and by the weIght of eVlde:nce 
do not refer to numbers-some landlords and many agents of .the grea:test practical 

xperience. admitting the wisdom of the {lrinciple, condemned Its working ~ :umost 
npossible. It was asserted, indeed I mIght say proved, that where a ~t was 
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attemp.ted to' be enforced, sums of money were invariably paid outside the office in an 
und'erhand way, and the limit utterly disregarded. It was further shown that the 
attempt to enforce a limit was a source of an immense amount of soreness and discontent 
among the tenant class. It was contended on their behalf that a man could only sell 
what he had, and that any attempt to lessen or limit the value of that was most unjust. 
On Colonel Forde:s estate especially, and on some others, what would appear to be a. 
most satisfactory system of settling this point by means of arbitration, was shown to exist, 
and, perhaps, the proposal for settling disputed rents might be found applicable generally 
in this case also. If it did command the confidence of the parties interested, it would 
certainly appear to me to be the wisest course, in the interest of the tenants themselves, 
to adopt; but'if it did not, and the feeling of discontent and soreness was likely to be. 
continued, I think, in the interests of the landlords, it would be better that the rule 
shouM be abolished. 

The question of the method of sale, ., public auctions 'V. private sales," was also one 
upon which there was a good deal of difference of opinion, and on this I think the weight 
of evidence, even in the tenants' interest, was more against than for the public sale. 
It was urged, and I think with great force, that the excitement of public competition, 
sometimes increased by fictitious offers, often induced buyers to make bids which in their 
cooler moments they would never have done, and recklessly to incur liabilities which 
most materially embarrassed their future, and it was further shown that the highest 
bona fide price could always be obtained by either private sale, or what is termed a) 
private auction-a species of sale which it appears is customary among them, neither 
of which are open to the objections urged against the other. On these ~rounds I am 
dearly of opinion that the landlord's right to forbid public sales by auctIOn should b~ 
retained. Another point was as to the landlord's right of selection of the incoming 
tenant. By all sides it was admitted that he should have the right of veto, to protect 
himself against the introduction of objectionable characters or. insolvent tenants upon 
his property. But it was further urged that he should have the power of giving the 
preference, if so inclined, to a tenant on his estate. This would appear to me to be a. 
very reasonable and natural discretion to give him, and provided, but only on that 
eondition, that the value of Ithe tenant-right was not lessened thereby, I woUld be in 
favout of the preservation of that right. There may have been other points referroo to 
in the course of the evidence relating to the Ulster Custom, but as I do not pretend to 
make my report an exhaustive one, I have only attempted to touch upon thOde whic~ 
appeared to me to be of real importance, and of those there is, I believe, only one more 
that I need mention, and that is securing to the Northern tenant resident on his holding 
the continuous occupancy, or security of tenure, which I propose to give to tenantfJ 
under the same condition in the other districts, and that I believe would be achieved 
by the Act as it stands, with the extension of power that I suggest should be given to 
the Court under clause 3, The Act, in clauses 1 and 2, gives to the tenants under theII\ 
tha right to claim under allY of the other sections of the Act, which would clearly allow 
them, in the event of an eviction, to come before the Court under the extended powers 
in clause 3, when the Court could leave them in possession by refusing to grant a decree. 

Raving by these recommendations, as I believe, thoroughly protected the interests of 
all the present occupiers now coming under the provisions of the Act of 1870, and their 
representatives, I am most decidedly of opinion that for the future all bona fide new 
lettings, whether within or beyond the same scope, should be subj ect to entire and 
absolute freedom of contract. 

Po~rful evidence was given to show that in the present lawless state of affairs, the 
fairest and justest landowners were not sufficiently protected in the enforcement of 
their most obvious rights, and in any change of the law, increased facilities should be 
given for the assertion of just rights, and for the summary punishment of those who 
by terror or otherwise interfere therewith, or retake the possession of lands which 
have heen legally given up to the landowner. If the evidence shows that under the 
existing land code, tenants were not sufficiently protected from some hardships, it also 
demonstrates that under the same law, landlords have been unable during the past few 
months to assert any rights whatever. 

I do not feel called upon to discuss the present aaitation, or the proper mode of 
dealing with the prevailing anarchy, or whether it should affect the selection of a period 
for legislation in reference to land, or to speculate upon the effect which any su~h 
legislation might have upon the present critical estate of affairs. These grave topICS 
demand the earnest consideration of Parliament, but appear to be outside the scope. of 
our reference. It must be borne in mind that the present development of the agitatlOn 
is not reHected by the evidence given by tenant·farmers some little time ago before us, 
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ld tha.t the proceedings of the Land ~a:gue meetings .give a representation' o( opinion 
I fa.vQur, of th~ most extreme cQmmUnIstic and revolutIonary views which no legialature 
LU f\llfil or satisfy. 
'fo .every one who ~~ eit~er heard or read the evidence it must be apparent that there 

re CIrcuJIlsta-nces e:llsting m Borne parts of the country requiring both stringent and 
ur,uediate .remedies, which satisfying the popular cry for the It Three F's," would not 
)u~h. ~~den;e of the strongest nature was given during the inquiry of a condition of 
Iflllf~ ilXlstlng In the West and oth.er over-populated districts, . which the estal>lishment 
f. fbuty of te.nu;e, even. coupled WIth free sale would, in my opinion, only perpetuate, 
It;hout ~evlatIng. It 1S c?ntended that by the granting of the right of free salo these 
nall b.Qldipgs would be ultimately absorbed, and so the present evil would be removed. 
,ut inasmuch as the whole population of these districts are paupers, I fail to see who 
oul<1 Qe the purchasers, u~ess the purc~ase by o~tsi.ders is contemplated, which would 
tl1y b,ave t~e effect of m.aklng a change m,. not lessenIng, the po}mlation, or establishing 
claBI3 of middlemen which has been unanImously condemned; but, even if there was 
lis lOcal absorption assumed, the process would be so slow that the country would 
ay~ to under~o many of its past tnals before the ret;ne~y could be efficacious. In my 
plDlOn, the cIrcumstances of these over-populated districts can only be dealt with by 
tlJ.~ interference. in the way of a liberal and humane scheme of emigration, by sendinO' 
;le, p~ople out in charge of tlJeir ministers to the large and fertile districts of unpopula.ted 
md in We~tern Canada, where homes and the means of acquiring their living could be 
rovided for them, such as they could never have in this country, and opportunities 
'QuId ba a.fforded to enlarge the holdings of those who remain behind. 
A scheme was proposed, and strongly advocated by some witnesses, that these 

rQwdtd districts should be relieved of' the surplus population by transplantin<Y the 
eopl€) to the tracts.Qf waste land in different parts of the country, where they sho~d be 
aJd ·alt, labourers by the Sta.te ,!ntil these. lands were sufficiently :reclaimed to support 
~m; but 1 must say it is a recommendation that I could not take upon myself the 
B15po:Q.sibility of endorSing. I believe, if they are to be moved (and I can see no other 
ure for 2llCA cases), emigrating them to gOQd lands is a much wjser cQurse than 
ligra.ting them to lanCls as bad, if not worse, than those they left. 

Much evidence was also given as to the labouring class, and .the condition of many of 
hem slwwn to be bad, bo~ in respect of their dwellings and means of support; but no 
,ta.ctical suggestion that I can call to mind was offered for their amelioration. The 
iving to them gardens and dwellings, which some suggested the Church Surplus Fund 
bould be devoted to, would only be planting them on plots iDsufficient for their support, 
rithout placing any more certain means for earning or gaining their subsistence within 
heir reach. They (the labourers) are not incorr~ct1y described as small farmers with
ut farms; and I fear a. change in the present land law, which makes the possession of 
. certain amount of capital a II sine qua non" for the possession of a farm, will not do 
tluch to improve either their present position or their future prospects. In my opinion, 
he reason of their poverty and want in many districts where small holdings are ill the 
Ireponderance is the fact thai. small farmel's are simply labourers with farms, who do 
Lot require extraneous aid to till their farms, and, therefore, save in the seasons of 
eed-time and harvest, in such districts, the labouring classes who depend on labour only 
or their support must always suffer more or less acutely from the want of employment. 
)n~ of the effects of the Land Act of 1870, as shown by the evidence before us, was that 
~ had stopped maT;ly landlords from spending m0!ley in. im.provements on their estate~, 
,nd I greatly fear that the further interference WIth theIr nghts now suggested must, If 
.<lopted, have a much more m~ked effect.in that direction, a~~, insomuch as it has,. the 
llture prospects of the labourmg classes In the way of obtaining employment rum," be 
njuriously affected. It is only another, although a less extreme, 1?hase o~ O\:er· 
)opulation, I and can only see relief in the same, although a less extenSIve, application 
,f the emigration scheme. 

PEASANT PROPRIETORS. 

This subject has beeIJ.. touched upon by a~~ost ev.ery witness,. and the evidence has ~~l; ~~. 
)een as conflicting as voluminous. While orIgmally m favour of It when I entered upon O'Connel, 3061 ; 
,he inquiry, believing that in the common sense view of the matter an owner of prop~rty Mr. T. Knipe, 
)f sufficient size to afford to him an adequate subsistence, wou!d be opposed to !"evo!utIon. 36.5 j Mr. 
~nd an1-ious to preSel"Va what he had. ~d that by. creatmg such a class In Ireland, ~;~~' lr~~" 
;ve should be adding 19 the ranks of those mterested m t~e support <?f law and order. O'Flaherty, . 
md diDlinishinO' the numbers who are now at the beck of eve~y agItator, ~o ma.tter 19U8; Prur~'iSor 
lOW wi!d his th~ory or ~ommunistiQ his principles, I must admIt that consideratlOns Daldww, 32.:>10; 
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of a very -weighty nature have been urged against the scheme by those who view it 
from the point of its possible, if not probable, results, and their opinions, it is only 
fair to say, are formed from the experiences of the past. As illustrations of their views 
the examples of the old perpetuity leases have been given us in evidence where th~ 
l~sse?s hold,ing on grants f?r ever at a nO!D:inal rent, ha,:e been, so far ~s the que3-
tlOn IS practIcally concerned, ill the same posItion as owners m fee; and the condition of 
those properties now haye been cited as exemplifying what the result of peasant pro
prietors would be, and ifthey can be taken as a fair ex.ample of what the result of a future 
experiment in that direction would result in, I think that even the most ardent advocate 
of~that scheme would not consider it as encouraging. By the evidence it is shown that 

\fr. st. George very few of the representatives .of the original lessees ~re now in possession; ruined by 
rohnston,35595. idlen,ess 8:nd extravagan~e, theIr grants so~n. passed mto !h.e hands of mort~agees, 

who, lookmg only to gam, let and sublet, diVIded and subdlYlded their lands ttll over 
1Ir. Ashe. population with its consequent ills of never ceasing want and periodical fam'ine were 
~r. La Touche, stereotyped in those districts, and even in the few instances whICh remain of the ~epre
l054-5; R. sentatives of the original lessees still continuing in possession, the condition is no better. 
l1'erguson, <bAll

e., It is shown that as occasion. arose for each. ow.ner to make provision for his family, thC' 
133-4;Mr. en, ddt 11 th f h l322-24; Mr. same course was a opte ,1 e successIve mcrease 0 eac generation reduced the 
Boyd, 4937,4953- holdings to a size utterly inadequate to the support ofthose depending on them for even 
)9; Mr. J. a bare subsistence. The difficulty, almost impossibility of preventing subdivision under
EIegarty,30723, such a system has been dwelt upon by many witnesses, while the danger of it has; 
It seq. been admitted by almost all. 

The condition of those who have already become purchasers of their holdinO's under-
the Church Commissioners, and the Bright clauses of the Land Act, has also been the M:r. Sinclair; b h 

'tIr. J. Everitt, subject of very conflicting evidence; y some t e present position of many is described as 
~578 ; Mr. A. worse than before they bought-the late bad seasons-the small area and bad land of 
Der~, 23~~fs. some of the holdings-the high prices w¥ch were paid, the large amount of costs

p 

~r. ~;:'~h ' -especially of Durchases made under the BrIght clauses-the high amount of interest 
.5~0-3. ' charged whe; the amount to be paid down by the purchaser had to be all, or partly,. 

bOrI'owed, being, among other causes, given as the reasons, and it certainly does seem a 
reasonable assumption, that when a purchaser has to borrow all, his position Can not be 
improved by the change. 

1Ir. Bernard, 
[573-9; Mr. 
illien, 1736-90 ; 
M:r. T. Knipe, 
~609, 13 ; Mr. 
r. Dowling, 
~904-6; Mr. 
M:'Murrough 
YBrien, 32744 
md 32789. 

On the other hand, it has been shown that many have prospered well, and that in 
such cases the sense of contentment and security has resulted in a very marked degree,. 
in the great improvements of their allotments. As might naturally be supposed, this 
satisfactory condition is almost entirely limited to those, who having money of their
own, were saved from the necessity of going to the money lenders to provide tho 
amount required by the Acts to be paid down and their success would clearly seem t~ 
be due in a greater degree to their own thrift and industry, 'Which enabled them to save 
this money than to the fact that they were saved the high rate of interest to which 
others had to submit. 

'tIr. Quinn, 5769, Varied however as the opinions have been upon the subject, the weight of evidence 
has most unmistakably gone in favour of, subject to certain safeguards and limitations,. 
what may be termed a gradual scheme for the establishment of tenant proprietors in 
suitable localities throughout the country. The proposal which some very few I admit 
-advocated, for the Government to buyout all the landlords in Ireland, in order to 
resell the lands to the tenants, was one which was almost unanimously condemned, not 
only as unpracticable, but in the highest degree injurious, and is in my opinion altogether
too wild, even to admit of discussion. 

Mr. Robertson, 
l522-3. 

The sugge,stions as to limitations and safeguards in carrying out the gradual scheme 
were many, but may I think be summarized under a few heads. First, subdivision 

M'Elroy, 4647; was admitted by almost all to be the great danger to be guarded against; the great 
Mr. O'Connell, difficulty almost impossibility of its prevention was urged as an insuperable objection 
i~~~1 Mr. Blake, against the scheme at all, and it must be apparent that great difficulty does exist in the 
R. Fe;gtlSon Q.c. future. So long as any of the instalments of the purchase-money advanced by the 
334; Judge' 'State remain -unpaid, the provisions of the Acts are stringent and cogent enough to. 
Ormsby, 547; prevent it, and it is only aftel~ that, when under the present law, all State control 
~3~3;?~e, i would cease, that the danger would arise; on this point it was suggested that the 
He;arty 30723 difficulty would be met by making these sales to the occupiers, grants from the Crown 
ee seq.' , subject to a nominal perpetuity rent (which would warrant a small reduction in the-

first cost to the purchaser), and to a condition against subdivision or sublettin~, in fact 
Mr. La. Touche, against alienation of any part less than the whole; it was further suggested on this 

Mr. Everitt, 
2629; Mr. 
Murphy, 2815 ; 
Mr. Wrench, 
')540; Mr. 
D'Brien, 3948 to 
59; Mr. S. 

999. point, and I think wisely, that the purchaser should not be prevented from mortgaging 
or selling his interest, so long as he dealt with the whole; interference with either-
of these rights, would cert.ainly appear to me to be both unjust to the purchaser, and in-Mr. Wrench, 

51>96. 
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I way nec~ssarj fot. the .se~urity of the State; if mortgaged before the instalments 
,d ?~en paId off, theIr .pn.onty would n.o~ be interfered with, and if sold the same 
ndItlOns that were bIndIng on the ongmal purchaser, would continue so on his 
ccessor. 
2nd .. As to fixing a min~mum limit to holdings that were to be sold to occupiers 
conSIderable. amount of eVIdence. was given, and varied opinions expressed as to th~ Rev. ThOll. 
l.al,Iest quantity of land upon ~hlCh a family could su1:>sist-Bome witnesses were of Meagher, 2103-1. 
mlOn that ten acres was suffiCient, but the majority named the minimum as between M· Robb 5407 
'enty and forty acres; others maintained that sales should not be made to holders I. , • 

less than fifty acres, and others named 100. The question is a difficult one but of ~~l·~erham, 
,t t~e less importance t? the well-bei~g of the country, if the scheme of a peasant 1704~; M~.~x, 
opnetary shoUld be senously entertaIned by the Government. It would in my Deane 31034-
li~ion, be worse th~n a dange~ous e:cperiment t? es~ablish owners on plots of ground ' 
llC~ were not of eIther su~clent SIze or qua~ty to support them, it would only be 
ndmg to perpet~ate . the mIsery and w8;nt whIch now exists in many districts, its Mr. O'Fla.herty, 
11y recommendatIon IS the chance that In the future these small owners would be }i~~-3; rr· 
Iliged to sell, and that gradual consolidation would ultimately remedy the evil, but M~ ~ YiaJ!:; ; 
establish a system the only recommendation for which is the chance that it ~iO'ht 20323. • 

e out, is hardly a commendable policy. As to the other class of holdings, of fr~m 
renty to forty acres, I certainly would be in favour-where thrifty industrious men 
uld be found able to provide the necessary proportion of the purchase-money them-
lves-of affording them facilities to purchase their holdings, subject to the safeO'uards 
b.ave mentioned-when' estates were brought into the market provided the :ale of 
e remainder was not thereby prejudiced-or where landlords of themselves were 
lling to sell j but while I would afford facilities to them, I must confess that it is Mr. A. Derham, 
e establishment of the larger class of holders, of from 100 acres upwards, that I ~~'Ree 
mId most strongly approve of, and it is from men of that class that I think the most 1920 ves, 
lterial benefits to the community would be derived. . 
A modified scheme of establishing a peasant proprietary was dwelt on with much force Mr E. O'Brien, 
, some witnesses, in which they recommended that the State should advance money 3990-4000; Mr 
tenants to purchase long leases or perpetuities from the landlords at the present or George HeIy, 

duced rents, and in favour of it I must admit there is a good deal to be said; it :1442 ;3 c;k2.G. 
>uld facilitate and encourage a lasting agreement between landlords and tenants which ease, 7 
mId remove their relations out of arena of dispute, and would contribute to the peace 
the country. Many landlords, I have no doubt, would be willing (where they had 

e power) to grant long leases or perpetuities, at reduced rents if they received any 
ir consideration for doing so, and others whose rents are admittedly now much below 
e value, would be ready on a like condition to do the same-the case of limited J d 0 b 
mers would be easily dealt with, and the interests of remaindermen secured by law. 5r4~\I;m& 1, 
mi~ht moreover be found to be a very valuable alternative to offer to landlords who O'Brien 3939' 

It WIshing to sell their properties .objected to the ~ther interferences w~th them which Mr. O'Connell,' 
,ve been sugO'ested. The suggestIons on other pomts were many as mIght have been ~059J M~3~3 
pected from the number of witnesses examined-such as to the furt,her facilities which &: ~Meagh:r 
would be advisable to afford to those desirous of purchasing their holdings, as to 2168-70; Rev. ' 
e removal of limitations and restraints existing under the present law, or under rules Quin, 5774-
ade by the Board of Works and other matters. 
As to the first, it was contended by many that the larger proportion of the purchase Rev. C. Quin, 
oney recommended in the Report of Mr. ~haw Lefevre's Select Committee, might safely 5775. 
i advanced by the State, more especially in the North, where there would be the 
:ditional security of the value of the tenant-right. 
By others it was submitted that thrift and industry should be made a necessary 
lahfication to entitle would-be purchasers to aid from the State, and that no advance 
ould be made to those who could not provide out of their own resources the amount 
quired to be paid down, and, althouO'h it is not easy in a case of this kind to devise a 
,rd and fast rule which would not be

o 
subject to objections, it does seem to me that 

me test or qualification of this sort would be of use. 
A considerable amount of evidence was given as to the different systems of purchase 
lder th~ Church Temporalities Commissioners, and the Bright Clauses of the Land Act, 
rried out under the direction of the Board of Works, and the latter was shown to con
tst most unfavourably with the former, which was stated to he much che!lper and simpler 
its method. It WJ.S further asserted that many who were most aDXlOUS to purchase 
~re debarred from doing so by the expense, complications, ~nd delay, which purchases 
lder the BriO'ht clauses entailed j these with other suggestIOns, whICh I do n~t touch 
lon, are mino~ points of detail with which the Le~i~lature ca~ have no.grea.t <i:lfficulty 
dealing. To me it would appear as hardly admISSIble, that If the mam pnnciple and 
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object of the proposal is right and sound, and I believe it is, a fault in the machinery 
should be 'allowed to prevent its success. 

I ani, however, of opinion that to carry out a peasant proprietary scheme suc
cessfully to any extent, the appointment of a Royal Commission or a Special Board~ 
would be absolutely necessary. 

I have thought it right, in referring to this proposal for creating peasant proprietors, 
to place the objections which have been urged agamst it plainly in the foreground. As 
being myself still strongly in favour of it, I wished to guard myself against the charge 
of prejudice, and I have therefore, perhaps, given more than due prominence to its 
possible dangers. But to me the proposal appears to possess the advantage of being far 
more free from that arbitrary interferenc~ with the rights of property which the 
oth~r proposals involve, and as I have already stated, that I regard the adoption of 
the suggestions as to rents, tenure, and sale, as only in justice admissible where accom
panied with fair co~pensation ; or, if they preferred it, the offer of sale to the landlords 
at a reasonable price; the extension of this principle (the Bright clauses of the Land Act), 
would afford to the State the means of disposing of estates, which would in this way 
come upon its hands with only a very trivial and quite possibly without any loss, and 
on this ground, as well as on its own merits, I tun prepared most strongly to reCOlll 
mend its favourab1e consideration. 

ARTHUR MeM. KAVANAGH .. 

January lOth, 1881. 
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APPENDIX TO REPORT. 

PAPERS REFERRED TO IN REPORT. 

No.1. 

Royal Commission on Landlord and Tenant Act 1810 
5, Ely-place, Dublin. ' • 

< ... !JEAR t!IR,-ln reply to your communication, datecl offering to assist this Co .. • 't' • 
I am directed to ask you kindly to send me a brief statement of the Heads of the E 'dID.lIl1S8lon mullS d ~~, 
.nve f th . tB hi h d' . Vl ence you wo WJIiU to 
~_ ,qr 0 e pom w c you eSlre to bnng to the notice of the Commissioners for the' inti ti d 
In ordeJ' to guide them in examination, should they decide to re(luire your evidence: lr orma on, an 

I have the honour to be, faithfully yours, 

GEORGE YOUNG, Secretary. 

No.2. 

LANDLORD AND TENANT (IRELAND) ACTS INQUIRY COMMISSION. 

HEADS OF INQUIRY as to the Actual Cmdition, Oustoms, and Circ'l.ll1n8tances of particular Distriets 
or Estates. . 

1. PERSONAL. •• RENTS. 

2a. ULSTER TENANT-RIGHT. 
.2b. SALE AND DISPOSITION OF HOLDINGS OUTSIDE 

ULSTER. 

3. LEASES, 

I.-PERSONAL. 

1. Name and address. 
2. Occupation and nature of connexion (if any) 

with the land, as owner, agent, tenant-farmer, &c. 
3. Acreage of estate, agency, or holding with which 

you are connected. 
4. For what district or estate are you prepared to 

give evidence' 

II a -ULSTER TENANT-RIGHT. 
1. Does the Ulster Tenant-right custom exist in 

yOlJr district 1 State whether universally, generally, 
or on some estates only. 

2. What do you undel'stlUld by the Ulster custom1 
3. What is the usual sellmg rate of the tenant-nght, 

per year's purchase of the rent, or pel' acre '! 
4. \Vhat are the causes which generally influence 

the selling rate 1 
5. Are there any .. office rules or local regulations" 

affectintthe Ulster custom on any of the estates in 
your dlbtrict 1 If so, state them, and say how long 
they have been in existence. 

6. When the price of the tenant-right is limited, is 
it common for money to pass, beyond the limit fixed 1 
"7. Was it usual before the Land Act, 1810, for 

leaseholders to obtain the benefit of the Ulster custom 

5. IHPROVEHENTS . 
6. PURCHASE BY TENANTS OF THEIR HOLDINGS. 
1. W ABTE LAND. • 

8. LAND ACT, 1810. 

on the expiration of their leases 1 Has any change 
taken place in this respect , 

8. Are there many or any cases where from the 
Bize of the faml, the length of the lease the fact of the 
landlord making the improvements, 0; other circum
stances, the Ulster Tenant-nght custom does not 
apply t 

9. Do you suggest any alterations in or amend
ments of the existing law as It affects holdings under 
the Ulbter custom' 

II. b.-SALE AND DISPOSITIOlif OF HOLDINGS. 

(For districts and estatt>.s outside mster.) 
1. Do outgoing tenants sell their holdings in your 

district 1 State whether universally, generally, or 
here and there only' 

2. Are st.lch sales increasing or decreasing in 
frequency' 

3. On quitting voluntanly, in ordinary times, how 
many years' purch&3e of the rent can a sellin .. tenant 
generally obtain t 0 

4. Does the landlord recognise sales , 
5. Does he forbid them 1 If so, does he make an 

allowance to the outgoing tenant t 
6. Does he claim a right of pre-emption I 
1. Does he insist on choosing the purchased 

K 
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8. Does he exercise a veto on the purchaser, and on . 
what grounds is it generally exercised 1 

9. Doos he fix a limit on the purchase.money, and 
to what extent 1 

10: Is It common f01" money to pass, beyond the 
limit fixed 1 

11. Is the rent ge~erally raised on the occasion of 
a purchase 1 

12. Does the landlord recognise a right in the 
tenants to charge thelr holdmgs, or to dIspose of' them 
by will 1 

13. Are there many or any cases where from the 
size of the farm, the length of the lease, the fact. of 
the landlord making or contllbutJpg to the improve· 
ments, or other circumstances, the absence of the 
power to seU\ is completely establu;hed, and accepted 
as satisfactory by the tenants 1 

14. Is the recognition by landlords of the right of 
sale on the increase 1 

15. Are rents generally higher or lower when the 
right of sale exists 1 

16. What have been the effects of the section in the 
Act of 1870 (s. 7), which gives compensation in respect 
of mcommg payments 1 . 

17. Has its operatlOn" been neutrJ.lized or evaded in 
any way 1 

18. How fa.r has the section in the Act of 1870 
(s 3), whlCh gives compensation for disturbance been 
effectual to check eVlCtlOns in your dIstrict 1 

19 Has Its operation bee~l neutralized 01' evaded in 
anv way 1 

20 Are the hmlts of the scale of compensation 
reasonable 1 

21 Has this sectlOll led tenants to mortgage or 
charge theIr holdmg~, ill order to secure money they 
have borrowed 1 

HI.-LEASES. 

. 1. Do leases exist in yuur dIstrict 1 State whether 
universally, generally, or here and there only 1 

2. Are lea.ses increasing or decreasing since the 
Land Act1 

3. For what term are leases usually given 1 
4. Are leases generally held at reduced or advanced 

rents, >all compared wIth yeaily tenancIes 1 
5. Is any fine paId on takmg a lease 1 
6 Is it common to re-value the rent on the expira

tion of a lease 1 
7. Were the conditlOns of leases before the Land 

Act generally the same as of those gIven by the SILme 
landlord at present, or m what respects dIfferent 1 

8. Are leases to any extent being introduced which 
bar the operation of the Land Act, 1870, or any of its 
provisions 1 

9. Do tenants readily accept leases 1 
10. Is the condltlOn of the leaseholders, and their 

farming, superior or the contrary to that of the yearly 
tenants 1 

IV.-RENTS. 

1. What proportion does the Tenement Valuation 
generally bear in your ilistrict to a fa.ir rent 1 

2. Has rrusing of ;rent been on the increase since 
tbe Ad ot 1870 1 

3. At what intervals is It usual for rents to be re
valued 1 

4. Is arbitration ever or often resorted to as a 
means of settllng the rent 1 

5. Is dIstress for rent often resorted to 1 

V.-IMPROVEMENTS. 
"-I. What improvements are generally made by 

landlords in your dIstrict 1 
2 What improv_ements are generallYlllade by 

tenant 1 

3. In case of co-operation in improvement, what 
is the part usually undertaken by each t 

4. Has the Act of 18iO encouraged or checked 
tenants' imI?rovements 1 

5. Has it. encouraged or checked improvements hy 
landlords 1 

6. Have many or any cases occurred in your dl&h i, t 
where an outgoing tenant has obtained insuflicient 
compensation for hIS improvements 1 

7. Ha.ve the proV1~ions of the Act of 1870 in 
respect of compensation for improvemel\ts been 
neutralized or evaded in any way 1 

VL-PURCHASE BY TENANTS OF THEIR HOLDINGS 

1. Have there been in your du,tllct any f<alc~ to 
tenants of theIr holdmgs by agreement out of eourt T 

2. Have there been any such sales in the LalHlcd 
Estates Court T 

3 Have any dlfficulLles been expel'lenced in C.1I1y
ing out such sales 1 

4 Have there been any difficultlCs in obtuUling 
the statutory advances from the Board of 'VOl ks 1 

5. What 18 the present con<iltlOn of any slIeh pur
Ch.\blll~ tenants as compaled with the yeady tenants 
about them' 

6. To what extent (if any) have they mortgaged or 
incumbered then" holdlllf,'S bince pU1~h.1~e 1 

7 To what extent (If any) have they snhdlVllit'dl 
8. Can you sugge~t any measures fur amcndlllg 

these C'lauses and rendering them more effectual 1 
9. Is It deslra,ble that further legu,ltttne mea~UlCI\ 

should now be t:1ken (beyond tho~c containN\lll the 
Land Act, WIth any suggested amendrnent~) for the 
estabhshment of tenants as owners in fee of farm~ 1 
GIve reasons 

10. IfsQ, in what manner should such estahlihlunent 
be attempted 1 and on what terms, eIther of payment 
by tenants, compenbation to landlOlds, or other" Ihf' 1 

11. Should waste land or land aheady reclaimed he 
selected for such establu;hment 1 

12 Should any such regulations as those of the 
Land Act whlCh forbId alIenation, a~signml'nt, 811h

letting, 01" subdIVIding, or any of them, either 
temporal'lly or in permanence, be enforced upon pur
chasing tenants 1 

VII.-W ASTE L.L~D 

1 What do you understand by waste land 1 
2 To what extent has waste land been rechumf'd 

by tenants in your district WIthin hvmg memory 1 
3. Is the reclamation of waste land now progrcssmg 

or decrea~ing J 
4. Is there much land still waste which is capahle of 

profitable reclamatlOn 1 

VIII.-LAND ACT, 1870. 
1. Has any unfairnebs re~ulted iu your district from 

the exception ill the Land Act, 1870, of (a) Demesne 
Land (b) Town Parks and (c) large pasture farms from 
the holdmgs in respect of whIch compensation may 
be claimed 1 • 

2. Are there any and what descriptIons ofhoWmgs 
in your du;trict, now exoept~d, to whlch it 18 

desirable to extend the benefit of the Act Dr 1870 1 
3. Has the sectlOn in the Act of )870 whkh 

dIvides the Grand Jury Cess between )andlord and 
tenant (65) been effectual to any extent in yout dlbtntt 1 

4. Are express contracts common for payment by 
the tenAnt of tIle entire Cess 1 ' 

5. Has the section «i8) which ~XCllses the payment 
of rent for land covered by a pu1Jhc road been effectual 
to any extent in your ilistnct 1 

6. Do you suggebt any alteratlOns in or amendments 
of the eXIsting law regulatIng the relatlOn of LwJlord 
and tenant! 



APPENDIX rIO REPORT. 67 

No.3. 

Royal Commission on Landlord and Tenant Act, 1870 
5, Ely-place, Dublin. • 

SUlr-The inclo;,eJ FonD.8 suggest the principal points on which the Commissioners desire information 
Witne~ desiring to give evidence a,re r,equested. to ~mmunicate in writing to the Commissioners the 8ubJect.~ 
on whICh they feel beHt quaWied to gtve mforma.tlOn, either m the form of answers to these questlons 01' in any 
other form they please, . 

It must be undel'!ltood that the Commissioners will not confine themselves in the examination of wltnesse .. 
to the contents of these papers, which are not intendfjd as etilianstivfl of the topicR of mqUlry , 

ComllllmicatiollJl in writing will not be published, and are chiefly sought for as a guide to the CommlSSlOnel8 
In the selection of Wltnp8Re~. Further copies of the Forms may be had on applIcation to me at 5, Ely-place, 
DublIn. 

I am, yours f,\ithfU'Uy, 

GEOR('E YOCYG, SeClt'tal·Y. 

No.4. 

Royal CommisslOn on Landlord 'nel Tenant Act, 1870, 
5, Ely.place, Dubhn 

tllR,-I aln c.luected 1,y the ComnnsslOnel's to tl,msmit to you ttlC inclosed statements given m eVldenu-, 
befure them. It III a rule With the ComnusslOners, whenever a statement is made by a Wltne~s whICh ma v 
"'ppear prej1ldICial to any person, to make the party affected aWdre of the f,!Ct, and Qf the nature of the st,H.emcnt 
The CODlDllsslOners WIll be ready to hedr your evidence in.reference to these ~tatements, If desired, or to pllut 
With the evielence a statement from youl'self ill reply thereto If you prefel' to attend the COmmJ~'IUU fOt tin" 
purpose, yon are requested to bring with Y£lu 11 statement ill wntmg of the reply or explanatlOll yuu wu,h tu
make, which may be Ambodied III the evidence. An answer 1S requested at your~drhe<;t COllvelllence 

I have the honour to be, (,uthfully yours, 
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