- —— e am

No. 16—Vol, XXXI.

Friday, April 2sst, 1933

Registered at the G,P.0. as & Newspaper.
Price Founrance, pes

NOTES AND NEWS

7~

T is with regret that we learn of the fact that the
buildings, now.comprising the St. Afidan’s Indian
Hospital in Durban, have been condemned by
the authorities. This necessitates the eraction of the
new buildings whioh, it is hoped, will rise im-
mediately in the neighbourhood of Sastri College.
Rev. Satchell, priesi-in-charge of the St. Aidan’s
Mission, has already commenced the diffionlt task
of collecting funds, The hoapital, thongh under
Christian supervigion, is non-denominational. Per-
pond of all creeds ju times of travail, have and
will always find the St. Aidan's hospital a2 heaven of
-repoge, It is hoped, therefore, that donations to the
fond will pour in rapidly, so that the work of
erevting the new buildinge might be expedited.

Following closely on the recent sndden demise of
Mr. J. M. Francis, the Ind.an community of Durban
will learn, with feelings of profound regret, of the
death, after a prolonged illness, and at the ripe age
of 64, of Mra, Anboo Royeppen. Her popularity
was shown by the large gathering which assembled
at the funeral service in the Lorne Street Wesleyan
Church on Monday afternooa (L7th inst.) at which
the Rev, Allen Les, assisted by Rev. R. Choonoo,
officiated. The death of Mrs. Royeppen removes
from the community another landmark, a Ohristian
ploneer in this country. To the grieved some and
daughters we .extend our heartfelt symwpathies on
their recent sad bereavement. .

The Congress leader, Mrs. Sarojini Naidu, was
- released after serving four months of her sentence of a
year's simple imprisonment for disobeying a police order
forbidding her to leave Bombay, atates & Reuter’s cable
from Poona, '

If the above message ia to be followed as a criterion
we will most decidedly never get to know the truth about
India throngh Reater’s Agency.. The fact is that Mrs,
Sarojini Naidu who came 8¢ one of the Government of
Iedia delegates to the Capetown Ronnd Table Conference
in the beginning of last year was arrested goon after her
rturn to India by tﬁe Bombay Government and
tentenced o a year's simple imprisonment. She has
been relensed after completing her foll term at the
Yeravda prison.

Principal Urquhart, ox-Vice OChancellor of the
Caletta University, addressing the Aberdeen Brother-
London, recently condemned the self-conscious

- hotions of trusteeship jn the claim that we alone kmew,
what wan best for India whatever Indiaus themsefves
thought. * We onght not to enco those who looked
pon India simply as a land in which fortones might be
Itade and lees commercially efficient people be exploited.
Dr. Urquhart reminded tiose who magnified terroriem
that & vast majority of peoplauwere peaceful, law-abiding
tilizens who desired freedom and independence but only
by constitional means, Were we to alienate them by
Tepeated demands for firm Government, a8 if they were
8 nation of children ? Indis's leaders might make
Wittakes, but they were intepsely and sacrificially in
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earnest, No Govetoment however firm, no new con-
stitation however perfect, wonld restore peace unless
those responsible were infinenced by the spirit of Christ.

THE INDIAN PROBLEM

]]N discugeiog Bishop Furguson Davie's paper on
“The Relatiors of Europeans to Indian in
Natal” which he read at a meeting of the
Indo-European Council we tried to point ont Jast
week that Indiane did not in the first instance
oome to Natal of their own choice but were introduced
by the Eunropean &8 cheap labourers to develop the
sngar induetry and that the majority of the present
Indian population consista of the descendants of
thoge Indiane, We also tried to point out how the
European, who claima to have oivilised the country
and produced law and order among the Natives,
instead of profiting by the Native, which he claims
as his right to do, ignored him and exploited
cheap Indian labour for' hisa own benefit, and how
that Indian labour "helped his sogar industry to
thrive and enabled his European mauster to proaper
and live a very comfortable life. “ European trades-
maen have a etandard of living for which their -
fellows have longed and fought,” to that we tried to
point ont how that standard was established and
maintaized by exploiting cheap Indian lahour. We
also tried to point out that it 807, of the Native
trade was in the hands of the Indians it was dne to
the industry, frugality and hospitality of the Indian
a8 against the swollen headedness of the white man
who Iooked upon the black man with contempt. The
otber complaint againet the Indian was that he waa
an unfzir competitor in trade owipg to his standard
of living being lower than the Eanropean. Against
that we pointed omt that there were other gec-
tions of the community who were in the principal
trade centres such as West Streot, for instance, who
were selling at a much cheaper rate than even the
Indian and were responsible for having ruined the
trade in those centres. :

Wo now come to the charge against the Indian of
being untidy and unhygienio. This i8 no doubt a
gerious charge and any community that claims to be
clvilised shonld feel ashamed of such a charge being
Jevelled against it. It is an exaggeration to say, how-
ever, that Indians a8 a community are untidy and
unbygienic In many individual cases we feel
ashamed to have to admit it ie troe and it calle for a
very large measare of social work on our part to
romedy the sitnation. Bat here too a great deal of
the blame lies with the State and the Earopean
masters. We must once sgaln go back to early
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history. The European mastars who iatroduced
cheap Indian labour were in the majority of cases
criminally negligent in seeing to the hygienic
conditions of their Indian employes, They were
kept in the most insanitary hovels, Mr, C.. F.
Andrews, the friend of the poor, 28 late as 1919 made
a toar of the districts where Indians wera engaged
and he bad some severe comments to make againast
the European employers. There was the Protector
of Indian Immigrants. What did tbat * Protector *
do? He protected the Enropean employer when-
ever the latter found one of his Indian employe
abaconding being vnable to bear the cruelty of his
master. Never did he take the tronble of inguiring
whether the employer treated his employes fairly.
These Indians were kept and allowed ‘to breed
ander the most appalling counditions sud no facilities
were provided for the proper aeducation of their
children. This is in so far a8 the individual BEaro-
pean employers were concerned, But conditions
ander the State administration were no better. The-
Durban Town Conneil has come in for a great deal
of criticiem for the way in which il housed ‘its
Indian employes, Even our Social Service Com-
mittee bad to find fault with the Corporation for the
insanitary conditions in which it housed its
Indisn employes. The question of paramount im-~
portance whether with the State or individual
Faropean master, obviously, was to exploit cheap
Indisn labkodr, but not to teach them the rudiments
of health and ganitation. Apart from thie gambling
and drink was actnally encouraged so that the em-
ployes would ever remain peoniless and- serve their
masters deligently. An example of this may be
witnessed at Mount Edgecombe on May 6 when th
great annual festival will take placel :
How could people living, born and bred under
such conditions be expected to know the rmles of
health and sanitation ? And the chances are still
less when they are herded together in segregated

areas and there allowed to ‘stew in their own juice..

It is complained that in some private European
houses where Indians sre employed they are found
lacking in honésty and cleanliness of speech which
are a source of annoyance to Kuropeans,. We hardly
think their speech conld be worse than that of an
untaoght Egropean. And after all what [acilities
are there for good education for the Indians?
Though he is compelled to follow the European
standard in 8o far as trade and labour conditions are
concerned 8o that he may not compete wunfairly
against the European, in the matter of social, poli-
gdeal and moral aupliftment & much lower
standard hes been prescribed for him. Practieally
one-fifth of what ia spent on Enropean education
is spent on Indian education. What better resulta
could be expected when the standard of edacaiion is
so low? . '

It is said that eoolal intercourse between Huro-
peans and Indians is difficult owing to their different
civilisations awd that there ia the fear of inter-
marrisge which neither the European nor the Indian
wishes to encourage. londiuns have never aspired
for social intercourse that would resmlt in inter-
marrisge and we refuse to believe that it always
necessarily leads to intermarriage. We might slate
here as an expmp;e that Hindus and Moslems in.

in. -their own crestion and theirsspirationd: dre muoh
T s T AN TP v

India who are kmown to the outside world to be
deadliest enemies of each other are, nevertheless,
the best of friends in the villages of India. They inter-
mingle socially as brothers and sisters and yet there
is neither interdining nor intermarriage among them,
Social intercourse as such depends wholly on the jo.
dividual’s wish, We do not wish to be uninvited guests
in a Enropean home nor would we expect Euro.
peans fo come to ours -a8 such. The socja
equality we agk is that in the eye of the Iaw we
must not be debarred as a race from the social
smenities provided -for the general public. For
instance thore should be no segregalion in pablic
places of entertainments.

As for political rights we wish to dispel the fear
of the Earopean that we wish to deprive him.of. his
right to rule, What we.ask is that there shomld be
no restrictive legislation agaiust us a8 a race “thus
according us an inferior status, We should be given
equal opportunities for our upliftment, P

Indians are certainly not so soft-skinned: as to be
annoyed by achool-children shouting - “ cooliest
We talre that merely to be the result of ill-breeding.
What we resent, however, is being brap,'de!i.irﬁﬁ,

‘coolien in the legislation directed ggalnstus:

The Bishop referred to one.complaini. against us
that any suggestion that the Government-or Town
Couneil makes as regards Indian matters is treated
with.suspioion and,asan instance, he referred to-the
suggestion. made by the last Capatown Conference
of exploring the possibilitics of a colonisation soham_?
in other countries for Indiaus i Sonth Africs wherg
they might get more political freedom. than .they
bave herg. Now this, we thinkis the wrong way: of;
gettliog the Indian problem, and df we treat -this
suggestion with isnspicion there is -justification for
doing 80. This schems has not been .suggested on}
of any sense of sympathy on-the part of theGovern;
ment for the Indians but out of ‘contempt. towards
them in that they are not wanted in . this: conntry:
and must geek new pasiures. In other wordsitisa
direct insulf to the Indian race. :Having - brought
Indians to this country and baving ‘exploited: them;
a reasonable act on the part of any civilised peoplp
or Government would be to allow" them to remsain
honourably in the country. On the part of Indiaus.
in order 1o dispel the fear that they wish.-to-flood
the country or. to Jominate it they- have. agreed to
the stoppage to new: immigrants_from ;[ndig." In:
addition to this thousands of our brethren have been
gent away to Indis, under the assisted emigration
scheme. It remains therefore, now to deals with:
the resident population and the natural increase due
to the excess of birthe over deaths. It is-s totally-
wrong and unfair policy on the part of the Natal mem-
bers of Parliament such as Mr, Heaton Nicholls to
press for therepatriation of Indians. .Wh;iﬁ thgy'shonld
aim at is the removal of the inter-provipeial barriers
get up against Indians, If that is donejit will scon be.
found that the Indian problem in Natal or. elsewhere
is non-existant. - This is the -only 'just solation’ of
the problem and any other would naturglly be,

1t

treated with. suspicion. . bR

We have understood the difficulties anq aspirs-
tions of the Europeans.. Their difficultics -aro .of

VAT ae s W R
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too extravagant. On the otker hand ‘what we are
aspiring for ib equal treatment and equal opportu-
nitiep and a-policy of live and let live. . ‘

[P *,

'CAPE MALAYS veesus INDIANS

QHE statement of the Cape Malays of the Trausvaal

¢ to the Asiatic Land Tenure Act Commission is

+  not very happily worded. ‘The Government has
slways safeguarded the rights of  the Cape Malays,
While Indiang in the Transvaal did nob enjoy the right
of ownpership of land the Cape Malays always did.. They
caunot complain, therefore, that they ware badly treated.
We fail to eee why they have been 8o bitter egainst the
Agintics assarting Gheir -owa rights. They eclaim
to identify themselves with the Enropeans and declare
that 'their social and moral standard is ‘different to that
of the Asiatics, We do not wish to enter into a discus-
sion of their moral standard bat in so far as their social
standard ig concerned, .very, many of them have inter-
mingled. with the Jndian Muslims. By religion they
are Muslime and.in their language they are Afrikaans.
We do nob - begrudge the Cape Malays their superior
statub but they will certainly not beneflt by rnnning dowa
the Agiatics,. . They will not thereby acquire the status
of the. Enropean.: They have been classed among the
oolouzeds and they will . remain so. Aocording to their
own statement the Cape Malays have been resident in
the Transvaal for many years and have occnpied as their
residential quariers the Malay Location, This is for the
first ine, however, that we have heard of their grievance
in regard to the encronchment of -Asiatics. '« For, the first
time they have expressed resentment against the word
“loostion *”, being ; used for . their residential -quarters.
Perhaps. the .word ‘bazaar® or .the %Malay Camp”
might snit. them better! .. The next thing we might hear is
‘of divorce suits for 8o many marriages have taken place
between Malaysand the Indian Muslims, We do not
think Indjans will be any the poorer by the severance of
the connegtion of the Cape Majays from them. Indians
will gurely nob wish to be.in their way should they stand
a chance of acquiring a better etatus by dissociating

themselves from the Indians. . But.indeed they might ab -

least give.Indians the credit of Leing pure -bred Indiaus

aod of being' no more foreigners than the British ate.

sty

Transvaal Indian Congress

ode.dm et 0
~ ‘Provincial Conferente |
A Provincial Gonference of the Transvaal
Indian Congress. will be held at ‘the Trades
Hall; johannesburg, on the 7th.May 1933
at (o-am, - . Iy P
Affiliated bodies and districl organisations
are requested to.send 3 delegates, - The
names ‘of, the delegates should reach the
secretaries not lager than sth May 1933 .
Agendiiyy Transvaal'Asiatic Land Tenure
Act, 2.~ Licences, 3. Immigration, 4. Rail.
ways, 5. Education, -6,-General. - - :
R ' . D."M. NURsoo
' Joint -hon. ;Seozvtarios,

.

Transvaal Asiatic Land Tenure

~ "Act Commission

Statement By Transvaal (Cape) Malay
- Association o

The following is the text of a Atatement submitted
by the Transvaal (Cupe) Malay Association to the
Asiatic Land Tenure Act Commisslon. The State:
ment is signed by the president G. 8 Rasodien, -ard
hon, secretary N, Miller and addressed to the
secretary to the Cummission +-—— :

8ir,—We are directed to address you anent the
poelt_.ion of the Cape Malays in this Provinece with
special reference to the matters at present receiving
the consideration of your Commission. T '

Other sectione of the non-European community
resident in the Transvaal have some representative
by virtue of which, each can press its case, the
Indians have their Agent-General; tho Ohinese,
their Consul; tne Bantn their Native Affuirs Depart-
ment and tho coloured peoplé depend on the voices
of the Kuropean Ministers of Religion. The Cape
Mslay, however, remains neither represented, heard
or assisted, ' He has no protection, and no champion
to bring his position to bear on the community
generally. : o e

Our Association is representative of upwards of
330.families of Cape Malays resident in the Wit~
watererand, and we voice the opinion of practicully
every Cape Malay in the Transvaal, D
. For the better illustration of the geparate identity
of the Cape Malay as distinguished from the Asiatic,
permit us the liberty of placing before your Com-
mission a brief resume of the history of the Cape
Malay in thiz country, and particalarly his Assovia-
tion. with the Enropeans in the Tranavaal.

When the Great Trok of 1836 caused froe thinkers
to leave their homes and face the wilds, many
faithful Cape Malays found it impossible to ‘sever
?heir connéctions from the Europeans they had so
conscientionsly and diligently served, that they, too,
sbandoned whalever puny possegsions they might
have had and threw in their lot with the Voortrekkers.
> ‘This lot of Cape Malaya consisted in the main of
artisans and some sssumed posts of conchmen, -

In the early building boom occasioned by the
discovery of gold, the Cape Malays took part or
actnally built such prominent buildings as the Hydep
Hotel, the Old Market (the site of the present
Cenotaph) and the present General Post Office in
Jobannesburg. At that timé there was no colour
bar and the Cape Malays worked side by side with
the Europeans, - ' ' a . .

The Cape Malays first settled in Lower Markel
Street, towards End Strest, then known as the Nalal
Camp and also in that portion now better knosn as
Cily and Suburbap. Later on, ground was given
to the Cape Malays and Coloureds by the Rev,
Hutsenburg, for the puarpose of bailding # swall
house in Ferreirastown at & nominal rental of 10/-
per month. In about the year 1895, the preent
Cape Malay Location was given to the Cape _lll Jlayd
and Qoloureds by the late Tranavaal Repi.bhMle.
Since that time the Cape Malay has beem resid.pt
fis the portion fo allocated to him; he has hud his
own parliculdr interests and bis few personal
possessions; an especial condition of this grai.1 was
that Asiatiss or Natives were not permit .1 or
allowed to reside in the Location. ’

For some unknown reason the Asiaties Lavo
gradually assumed control of the Mulay J.ouatinn
and have usurped the Cape Malay himseif. T
trosting Cape Malay has too readily fallen to tho
cunning overtare of the Asiatie. . With the advent
of the Asiatic in the Location, the Natives soon algo
gained entry. This was cansed by the Asiatic
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i 3 wited in the Lovatioh to Natives
R P tho Gipe Malay fell back bofors this
insidnous economic attack of the Asiatio. The Cape
Malay has nothing in common with the Asiatio
sither socially, morally or politically, We have
adopted the language and the ocustoms of the
Europeans for the last 300 years, our rights have
been assailed continually, not intentionally, but, we
pay, nevertheless, undedervedly, through encroach-
ment on us by Asiatica. e

Although the Malay Location itielf is not em-
braced in the investigations of your Commission,
in the oconsideration of the position of the Uape
Malay it is here necessary to point out l;l;at in this
area, primarily intended for the habitation of the
Cape Malay, Asiatics hold approximately 757, of the
immovable property. The rents charged are abnor-
mally high; the premises themselves are inaani-'
tary; four cottages are built ona stand of 50' x 50
leading to an undesirable, unhygienic tenement
pystem; the dverage nmmber of persons on one
stand is 20. The Cape Malay, for want of ocleaner
habitation, is forced to, therefore, leave this area,

We appreciate the successive Government’s real
intention to protect the rights of Somth Africans
from. aliens, but, 3ir, as South Africans, born and
bred in South Africa, we ask that we shall not be
exoladed from similar protection and stigmatised
through the Asistic who has encroached on our
preserved,

The Cape Malay always associated himself with
the Europeans. In the Voortrekker's struggle for
existence, the Cape Malay onght side by side with
him for equality and freedom. In the prolonged
Kaffir wars the Cape Malay keenly identified
himseeld with the Enropeans,

Wo beg to vefer your Commission to a copy of
an extract from a speech by the Hooourable the
Minister of Interior made on the 13th February,
1924, in which the Learned M.P. appreciates the
identity of the Cape Malay,

We resent the fact that the Government should
asgociate us in the same Bill concerning Asiatics.
If the lezislature must pass measures concerning

o U8 woask that the measuores shall not inelude
mention of Aslatics, The Cape Malay must not be
drawn into an Asiatio Bill, -

It is now sought to deflnitely assemble Cape
Malays and Asiatios in the same Location. We ask
that Asiatics be excluded from our area; that we be
given the same trading facilities as every South
African Is entitled to, and that the appellation
* Location” be withdrawn from the name * Malay
Location” and another substitated. We appeal to
your Commission not to olass or to pat the Cape
Malay in the same area as the Agiatics; by so doing
the Cape Malay must oventually bocome totally
asgimilated and a foreign colonred mmst triomph
over a disticct Sonth African born race.

We pray you to preserve onr identity, to protect
ug a8 yon have protected yourselves from the infiax
of Asiatics, and to keep us a8 a race and a8 3 Nation
distinet from the Asiatics,. We would suggest that
the area now occupied by the Cape Malays and
Coloureda should be left thus; and that allowance
?{eﬂmade for the ordinary expansion of the Cape

ay.

We beg that you will let those who love their
country, who fought side by side with Europeans

ugainst foreigners, who are in danger of assimilation *

with an alien race and who desire always to have
South Africa as their permanent home, to live
distinct from those elements and from thoge nations
which are eilently but steadily ousting the CUape
Malay and converting our freedom and independence
into oppression. .

We know, Sir, that your Commission will give
this communication ' the earneatand sympathetio
consideration it so assuredly merits, ,

- Extract From Dr. Malan’s Speech

The following is an extract from the speaql
referred to in the above atatement delivered by Dr,
D. F. Malan, on February 13, 1924, then a membyr
of the opposition side of the Honaz.

“1I think that it is not necessary that more thap
a fow words be said from this side of the Hopg,
concerning the Bill. - And that is, namely, that we

- agree wholeheartedly with the alm and purposs of

the Bill and with the reasons eet forth by the
Miuister in his introduction thereof. As was mag,
plain there is on the part of the Malay in regarq to
ownership of ground in the Transvaal a genmine
grievance and this grievance is founded on misupder. -
standing. There is no clear line of division laiq .
down between the Asiatic from outside and the
Malay a8 to for whom the exemption Laws werg
intended. )
The Malay bas already been long in the land,
and, what is more, economiocaliy he stands ona
higher basis than the Asiatic from ontaide.” }
*“Phe exemption Law againat the Asiatic is not
being promulgated as a resnlt of racial hatred, bat
because the Asiatic from outside is an economis
danger whereas the Malay is no such danger,
becaunse in his ideas and mode of life he has freed
himself from the Asiatic and has identified himself
with the European civilieation of South Africa; and
it is for that reason that the danger which the
Asintio from ontside provides for the land does not
exist in hia case, Wo shall therefore support the
Bill.”

Judgment OF Appellate Division

In Roodepoort Case

The following is the text of the judgment deli-
vered by Mr. Jostice Stratford in the Appellate
Division in the appeal case of the Town Qoancil of
Roodepoort-Maraisburg versus FEastern Properties
(Proprietary) Limited :-—

This is an appeal from a judgment of the Traps- -
vaal Provineial Divigion overruling a decision of
Greenberg J. given in the Witwatersrand Looal
Division. The present appellant was the applicant
in the Local Division and prayed for an order (a)
directing the respondents to eject from stands Nos.
577, 1039, 1163, 1164, 254 and 308 Roodepoort, the -
persons mentioned ip the petition (being admittedly
coloured persons), and (b) interdicting respondent
from, thereafter leusing the said stands to Asiatics or
coloured persons and-from permitting their resi-
dence or occupation thereon except as hona fide
servants of the registered owners. A summary of
the material facts set forth in the judgment of
Greenberg J. slightly amplified is as folows :—

The petition allegea that respondent as owner of
the premises on the stands mentioned is permitting
their ocoupation by coloured persons in breach of -.
the provisions of Sections 130 and 131 of Act 35 of
1908. The occupation by’ colomred persons is ad-
mitted but respondent reeists the granting of any
order on a numbsr of grounds, Petitioner is the
Municipal Council vestad with the ocontrol of the
Roodepoort and Maraisbarg townships, Roodepoort
township is eitnated in the mining distriot of Johan-.
nesburg on a portion of the farm Rosdepoort No. 43.
The farm was proolaimed a public digging by pro-’
olamation dated 8th September 1896. In 1896 & -
survey of the claime diagram was confirmed and is
filed in the office of the Registrar of Mining Titles
in Johannesbarg. The towaship of Roodepoort wag -
established under an agreement between the owners
of the farm and the Goveramept of the South African
Republie, dated 18th December 1897, According to
the general plan of the towaship it originally com-
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prised 1,555 etands with streets and open spaces.
The general plan also shows 108 excluded figures
within the boundaries of the township, These
did not origivally form part of the township bat
ol ted stands granted in terms of Section 92 of
Lot 15 of 1898 or under corresponding sections of

ior gold Iaws, They have been dealt by section 13

:z) of Act 34 of 1908 for the purposes of that Act,
and the township now iuclndes these stands, Res-
pondent owns stauds 577, 1039, 1163 and 1164 which
are included in the original 1,555 stands, and aleo
gtands 254 and 308 which dre included in the 108
figarea referred to above. None of the title desds
made in favour of respondent contain any restriction
rolating to ocenpation by colonred persons. Peti-
tioner is the registered owner of about 35 stands in
the townehip. The application was opposed first on
the ground that the petitioner had no locus slandi in
fudicio, ‘The learned Judge decided thia question in
favour of the present appellant. He likewise re-
jected the further grounds of opposition raised by
respondent and granted the applcation, It will be
necesgary to examine these alternative objections
later, for they were not discnssed by the Provincial
Division which overrcled the judgment and’ dis-
miseed the application on the preliminary objection
of want of locus slands,

On this first question Greenberg J. held himself
bound by a deocision of the Transvaal Provincial
Division in the case of Krogersdorp Municipal
Council v. Dadoo Litd. and others, a report of which
ia to be fonnd in the report of the case on appeal

(1920 A.D. 530). The appeal was vpheld by a
majority (de Villiers A.J. dissenting) for reasons not
affecting the question of locus siandi, which was only
discussed by the dissenting jadge. We concur in
the view expresged by both the lower courts thal the
Provineial Division’s decision in Dadoo’s case is
directly in poiot, and, if correct, disposes of the
objection of want ~f locus slandi in the preeent case.
The Provincial Division, however, held that the
" deecision was clearly wrong and refused to follow it,
In this Court of course the question is res inlegra
and mrst now be decided,

The appellant originally olaimed to have a lous
slandi on three grounds {a) That it ir the owner of
stands within the township, (b) that it is the owner
of stands which have suffered depreciation as a re-

- sult of respondent’s unlawful acts (c)} that as local
anthority it is the supervisor of health and sanitation
and is the representative and guardian of the
fotercsts of the inhabitants of the township, The
socond ground, however, was not urged as it ad-
mittedly depended upon proof of damage which
could not be established on motion. Dealing then,
with the first claim it is the admitied fact that the
stands in question in this caae (including the 35 held
by the appellant) are held by their registerad owners
by virtue of a right which falla nnder the category
of righta “acquired under Law 15 of 1898 or a prior
hw” within the meaning of Section 130 of Law 35
of 1908 (Transvasl). That section contsins the
following prohibition : -
*(1) Save as is provided in section twenty-four
no right may be acquired under this Act by a
coloured person; and the holder of a right
aequired under Law No, 15 of 1898 or a prior
law under this Act shall not transfer or sub-let
or permit to be transferred or sublet, any por-
tion of such right to a coloured person, nor
permit any ocolonred person (other than his
dona fids gervant) to reside on or oconpy ground
held under suoh right,”
and the penalty : .
“(2) any person eontravening this section ehall

-

iy
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Ye guilty of an offence, and liable on conviction
to a fine not exeeeding fifty pounds, and in the
cage eodfi a oo&:tinuing contravention to a fine not
exeeading five pounds for every day duori
which such contravention is oontinnedy." e
The appellaut claims, under the heading of his
first contention, to have this prohibition enforced
and bases his locus slands on the ground that it was
enacted in the interest, inler alia, of ptand township
owners of whom the Appallant Municipality is ona.
The deolsions in Patz v, Green & Qo, (1907 T.S. 497)
and Madrassa Anjuman Islamin v, Johannesburg
Municipality (1917 A.D. p. 718) were invoked in
sapport of the propogitiun that where the legislature
prohibits the doing of an ot in the interest of any
person or class of persons, snch person or any one of
such clesa can obtain the intervention of the Conrt
to enforce the prohibition without proof of speoial
damage. The first of these decieions has been
afirroed in this Conrt on more then ons occasion
and indeed is relied npon by Solomon J.A. in deli-
verrlqg judgment in this Court in the latter case,
Two questions then arige, firstly whether that propo-
sition is good law and, secondly, whether the prohi-
bition'in section 130 is of the nature above described,
As te the first, the proposition can be extracted from
wither decision in almost the exact langunge wused
above. In Patz v. Green the actual decision was
made to depend upon proof of epecisl damage but
that was because the learned Judge was not satisfied
that the provisions of the ordinance there in question
‘were enacted in the interests of the olass of traders
4o which the applicant Patz belonged. I¢ he bad
been satisfied on that point the learned Judge intl.
‘mated clearly that the case wounld have fallen withing
the prinociplen of law laid down in Chamberlsine v,
Chestar and Birkenhead Railway Co, (18 L.J. Ex 494);
the passage in the_ decision in that case was the
following :—
“Where a statate prohibita the doing of a parti-
_ oular act affecting the public, no person has a
right of action against another merely becanse
he has ddne the prohibited act, Tt is incumbent
on the party complaining to allege and prove
that the doing of {he act prohibited has caused
him some special damage—some peculiar injury
beyond that which he may be suppesed to
wsustain in common with the rest of the Queen’s
enbjects by an infringement of the law. But
where the act prohibited is obviously prohi.
bited for the protection of a particalar party,
then it is not neceasary to allege speolal damage,”
In the Madresse cage the same learned Judge in
this Court esaid, referring to Patz v. Green :—
“The law on ths snbject was there fully dis-
cneged, and it was pointed out that, where an
act i8 expreasly prohibited in the ioterests of
any person or persons, itis unnecessary, in
order to obtain the intervention of the Court, to
prove special damage, for that this wijll
be presumed, but where the prohibition is in the
public intercet, only those members of the
public who can prove that they bave pustained
damage are entitled to their remedy. Now in
the present case, I do not think that there can
be any question that the prohibition in the Act
against the oconpation of stands by Asiatics and
coloured persons was epacted partly for the
protection of owners of land in the township,”
Now, no doubt there iz some difference in the
langnage used in Chamberlaine v. OChester and
Birkkenhead Rly Co, and generally in the English
decisions on the gubject and that employed by
Solomon J.A., and we are invited by Couusel for
the Respondent to attach miore importance to the
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English judgment from which he derived his views
than lo those views themselves. [t wonld, of course,
‘be quite wrong to do this; both these judgments are
judgments of this Court, tte one by adoption and
the other in actual fact, and the priaciples affecting
the question before ns so far aa they are stated
therein must be regarded as eettled law., There is,
however, one word in the judgment in the Madrasaa
caso that needs correctiop, that ig the . word
“expressly” nsed by the lemined Judge in the
phrage®...--.-..-where an sot is expressly probibited
YV S— » This should read ‘Obviouely’ or the
words ‘or impliedly ' should be added. So much
is olear from all the rergoning of the learned Judge
in that case ae algo in Patz v. Green whzre the word
‘obviously’ appearing in Chamberlaine’s case .ig
adopted. Indeed, in my view, no adverb is necssary
and the proposition can bo stated thus: Where
it appeard either from a reading ef the enaciment
itgelf or from that plus a regard to.sarrounding
circnmstances that the legislature bas prohibitel the
doing of an act in the interest of any person or &
oluss of persons, the iptervention of the Court can
be sought by any such person to enforce the pro-
hibition . withont proof of epecial damage. This
view io in strict aceord with the deoision ia Patz w.
Groeen for there it will be seen the learned Judge
intimated that evidence ¢oald be ted to show whether
the prohibition was imposed, for the benefit of
traders or of illegal traders. The proposition asI
have stated it above, ie therefore g¢learly. to .be .in-
ferred from the two decisions gnoted and.mmst .be
regarded as the geitled Jaw of the Jand. ., It now. be-
comes necessary to aseertain whaether the prohibition
in Section 130 was imposed wholly or partly (as. to
‘partly ’ sea Mndragsa case) in the interests of the
glase to which the appellant belongs, namely .stand-
holders in thia township., It is. important to bear
in mind that we ara sorntinising an Act of the
Transvaal passsd in the year 1908 ,At.that date
Johannesburg wag,. & large and flourishing, city
enmprising many townships, Some of them were
commonly called *stand townships ” (i.e, townships
sitnated on proclaimed land). These are diyided
into “government fownships” and . * semi-gevern-
ment  townships®” according to th) definitions in
the Townehip Act 34 of 1908; bath kinds were laid
ont under the provision of Law No. 15 of 1898 or
of a prior (gold) law, The Roodeponrt township
with whigh we are concernefd was established in
1897. Under the Gold Law then in force, ance a
farm was proclaimed, the owner waa deprived of the
right of disposal of the surface rights of the pro-
claimed area an, the, right to nse the gurface for
varions parposes was only obtainable under the
provisions of the gold law. Indeed this was the
policy of the gold law from the earliest days and
remains the polioy of the present day... The Mining
Commijssioner. was given specific power (o jesue
stand licences over proclaimed land, but this power
was limited and did not, jnolude, the, authorisation
of a stand towuship; ba had for example to obtain
the Qovernment’s eonsent.to issna stand licences
for more than five stands én bloe. It appears from
the agrcement attached to the petition in this cige
of the Roodepoort township that the owner of some
166 claims beipg desirous of laging, ont.a township
thereon, sought and .obtained t{he anthority, of the
Legislature, which empowered. the Government to
enter inte an agreement with the owner a8 to the
conditions under which this wonld be .permitted,
That agreement is before us, and it provides for,an
equal division of the licence moneys between_ the
Government and the owner. These were the licences
payable thder the Gold Law, and the lidenoce to
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bold a stan] was thus only "obtainable “andek thgt
law and was issued by the Mining Commissionet
department. Thua the licaace constituted the primary
titly to the stand, and it is therefore clear that thegs
atands were held uader the nrovisiow of “a ppigy
law” to that of 1898 withia the meaning. of Sectioh
130, and the prohibition in the latter. portioh .of thy
gection not %o transfsr, sublel, ‘ ete. 1o colonrhd
persons or permit such persona to occupy, extended
to the holders of -thesé stands. . So. much waa not
disputed by Counnaél for Respondént, ‘but he
challenged the farther proposition that ‘the pro-
hibition was imposed in' the interests of the stapd
helders. His contention wae that the. purposs of
Section 130 as well as Section 131 was morely ta
carry out the general policy of the Transvaal in
regard to the distinction betweemn..white and black
in the interests of thn white people of the Trauns-
vaal. The contention is plansible if confined to tha
firat portion of the sab-ssetion (1) but the conclading
words of the sub-cection .completely destroys any
snch assumption. No holdér can permit any eoloured
psreon {other than a servant) to reside on or -oconpy
hig gronnd, ¢ is not only. their acquisition of rights
‘but there mere presence -in the -lodality which is
forbidden. Now who eould possibly be interested
to objeot to the presencs of a ¢ lonured person in any
particnlat place except- those who are consciond of
their prebence - and affested byt it;, namsly, Euro-
‘peans possessing , residential... property : in ° that
locality., So it seems to' 1ae that-the Legislators
must have had the interésts.of the starid hdlders in
mind when imposing the probibition. The véry
exception ‘‘other..than. his bona : fidé servant”
pointe in that direciion, for this exception;.as.wis
pointed out-in regaxd to a similar exception ih
Norwood Lanmil Inveatmént Co.:v. N.E, Diatricts
Asgociation (1929 A.D. 32) miust nbviously. hava
been insert-d in the intcresta of . Enropean residents
in-the locality covered by the.prohibition. It is trno
that the prohibition exténds beyond the towbship,
namely to stands beyond the bonndaries of tho
township and to ground held. mnder mining. title}
bat thongh in terms it also avplied to these places
the paramovnt.(oneideration must have been the
foterests of: the. purely residential - quarter.- It-is
sufficient for the .appellant:-to show that the pro-
hibition, partiy. at. any rate, was imposed in:'4he
intereats of the cla-e to which. he belongs; and thst
much in my judgment, is - manifest from a reading
of the section in it context, having regard to the
conditions commonly known. to exist at the time
it was pasard. -, P .
It follows, therefore; that it wak competeént for
the appellant manicipality as an owner of stands- in
ths Roodepoort township to: make the application
for the enforcement of the prohibition which -wad
imposed in the intresis.of the owners .of such
stands, apd it is unnegessary to -pronounceany
opinion npon the appellant’s alternative contentions
in eupport of §is locus siandi, It also follows ihal,
in our judpment, the basé of Krugersdorp Towa
Council v. Dadoo (supra) was, on.the fucts of the
case, correctly decided on the g 1estion of lorus.slands,
In.that casa, as ia this, the applicant was the owner
of stands in a township to which tha .prohibition in
Seolion 130 related, and it was.correctly held on the
authority of the decision of this Jourt in the Madrassa
case (Sopra) that it had a locus siandi. in juaicw to
claim the intervention of the Court to enforce the
‘prohibition. The reasona therefore. of the Trans-
vaal Provincial Division cannot be supported; but
thie does not entirely dispose: of the apreal, for 8
number of alternative cefences wera raised in the
hetring before Greenbety 3. Of these the odnten®
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tions based upon waiver, laches and the changed
character of the locality were all tacitly abandoned
at the hearing before ue, and it need only be said
that we see no réadon to differ from the conelusion
arrived at by Greenberg J. There remains the von-

ntion,of the resbondent that sectiun 130 dges not
%pply 16 stande Nos, 254 and 308, because of the
provisions of srction 77 of the same law, These two
gtarids dire phiysically within the bonndaries of the
Roodepoort township, but the title to them, though
also granted nnder thé gold laws, is not the same in
origin, a8 the title to the ‘ordinary ptands in the
stand-township of Roodepoort.. The latter as already
related owe their origin to the gold law as amended
by the Volksraad Besluit mentioned above, and the
consequent agreement between the Government and
the owner of the claims followed by the issue of
jicenices thiis anthorised. These two stands, how-
ever, were granted in terms of section 92 of Law 15
of 1898 or corresponding sections of a prior gold
Jaw, and, as Greepberg J. states, have been dealt
with under section 13, {2) of Act 34 of 1908 (the
Townships Act) and now form part of the towoship
of Roodepoort. It is. upon this difference of title
that the reapondent relies; it is-argued that section
77 (1) of the Gold Law ‘of 1308 takes all stands
Yaving title atmilar to that of these two stdnds ont of
tha p,rp}_;zbitiye p;ol.-jbitiops of section 130, and that
the phrase “‘stand outside a township” in the earlier
gection refers to this kind of title and not to tho
pokition of the stand in relation to the boindaries of
the township. The hrgnmént was founded nvon the
decisjon in Rex v, Tamblin (1911 T.P.D..772) in
which it was held that section 77 exempted. stande
referred ito iu it from the restrictions of section 130.
A reference to the record in that case disologes that
the Coourt was concerned only with stands sitnated
outside a township. The Court held that the effect
of section 77 upon stands of that kind was to exclude
them from.the operation of the restrictive prohibi-
tion of section 130. This wes all that the Court
flecided.- The quéstiop then is: What is_ihe cate-
gory of stands exempted by this section 777 The
controversy has been conducted on the footing that
thp choice lies between taking the words “gtand out-
gide a-lownship” to refer to locality or to title, the
appellant advocating the first and the respondent the
gecond. This bas led, I think, to some slight con-
fugion; the phrase. in a sense refers to title; it
obviously refers only to stands granted by the
Mining Commissinner under empowering sections
pf the varions gold Jaw and does not refer to siands
of the. stand-township origin, The c!neat.ion really
is whether the phrase refers to all “Miniog Com-
missioner” stands (it will be cenvenient to call them
that) or only te those physically putside the boanda-
ries of a township. Looking as one should, first io
the language of the section we have to construe, all
considerations serm to me to point one way, namely,
that it was intended to apply to stands outside the
boundaries of & townshjp.. First,there ie the plain
meaning of the words and sccondly there sre the
provisions a8 to enlargement of such stands which it
isalmost Indierons to suggest were intended to- apply
to stands in a stand township. It wae eaid that the
phrase. “stands outside a township” has acquired a
meaning connoting title and not locality; that stands
ko referred to must be of specidl title (Mining Com-
missioner standa) 1 have already pointed out, bnt to
hold that the phrase was meant to apply to all of
buch stands regardleis of their situation in er out-
gide a township would be doiog violence to the
words .psed, Where 8 phrase suoh as this
beours more thah once in the same enaclment it
would bo proper as a genoral rule Wb give it the

same meaning wherever it oconrs. So in the present
case it was argued that as the phrase “stand outside
a township” in section 99 of the law clearly referred
to stande of a epecial titlo {(Mining Commissioner
siands) we muat conclude that the words in section
17 only referred to title, The anawer to this has
already been given, in both gections the words do
refer to slands of a spoeial title, bat they do not
apply to all of this category, but only to such of
them 2g are sitnated outsi le a towaship. Greenberg
J. hgm made this clear as regarde section 92, for re-
fel:rmg to the Township Act.No. 34 of 1908, he
points out that stands of thia category and of this
particular townsehip sitnated inside its boundariea
aro dealt with by section 13 subsection 2 of that Act
and he conaludes, I think correctly, that s=otion 9§
of the Gold Law did not apply to anch portion of tho
clags 88 wis slveady dealt with by the Townships
Act. Itis complained, however, that the learned
.}udge haa misconstrued the Townghips Aot so far as
it bears npon the question and particularly has failed
to give the respondent the benefit of sabsection 3 of
Section 13 of that Act and failed to give snflicient
weight to the words “for the purpos-a of this Act”
in sab-seotion 2. The Township Act dealt with
ptands inside & township and made provision for their
convergion into frechold, and as regards this class o'
stands inside the Roodepoort townebip, section 13
{2) provides that pending their conversion ths con-
ditions of their title shall remain unaltered. Now ir
was argoed that the effect of section 3 and section 13
go far as they relate to the stands in gnestion was to
preserve the conditions of their title deepite the re-
peal (then imuinent) of the Gold Law of 1398.
That much can safely be conceded, bat the further
argunment that snch preservation of conditions of
title makes the hnllers inmane from the prohibi-
tion of section 130 of the subsequent Gold Law secme
to me u non sequilur and opposed to the olear
language of that eection. The malter peed not be
further discuseed for in my jadgment a perusal of
the langnage of the Gold Law with which we are
concerned i quite snfficient for the purpoge of
arriving at s definite opinion a8 lo tho meaning of
the phrase “stand outside a townehip” withont ihe
necesasity of any recouras to the Townships Act
for nssistancé, It need enly be sald that there is
nothing in that earlier Act which can destroy the
oonolugion that the words in question mean Mining
Oommissioner stands outside the bonndaries of a
townabip. The two stands in question, therafore,
sro sabject, equally wi-h the other stands, to the
prohibition in section 130. '

The result is that the appeal sncceeds, with coats
in both Courts and the order of tha Witwatersrand
Local Division is restored.

* The Ohief Justice agreed with the judument of
Mr. Justice Stratford, adding that ackio popularis wae
obsolete, and no one could bring an action and all ge
that he was bringing it in the intereat of the public,
but by our law a person conld bring an action to
vindicate a right which be possessed whether be
anffered special damage or not, proviled he conld
ghow that he had a direct interest and not merely
an interest which all citizens had. .

Mr. Justice Qurlewis and Mr, Juetice de Villers
concarred. A

Mr. 'Justice Beyers, conecurring, gaid his concur-
repce must not be andersicod (o mexn that the focus
stands of the appellant could be justified only on the
grounds of appellant’s ownership of the stands with
the municipality. His Lordsbip anggestcd that it
was possible Lthat a puhlic body Jike the municipality
might have v siands as sach, #8 Powers and duatica
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of the central government and provincial souncils
had been delegated to municipalities

The -Cape Indian Congress
Annual General Meeting

(From a Correspondent) Cape Tndi
he annoal general meeting of the Cape Indian
Ct:flgre was held at the Fidelity .Ha_ll. Qapetown.
Mr. Hawa presided. The gecretary in his annval
report gave a good account of the usefnl work done
by the Congrees during the past year.

The following office-bearers were then elected for
the ensning year :—President: Mr. H, K. Gool,
genior vice-Presidenis: Mr. SBondra Pillay,_ Mr. A,
Malik, General Secretary : Mr. Abmed Jsmnil, Assist.
Secretary ; Mr. M. I, Khan, Organising ‘Secretary :
Mr. 8./D. Hoorzook, Joint treasarers : Mr, E, L Pat_el
and Mr. Hesa Ally, Auditor: Mr. D. A. Nagia,
Advisors : Messrs. A. E, Bukeimia and Mr, Abdul
Hamid, Committes chairman : Mr, Ockim Khan,
Vies-Committeo chairman : Mr. M. Y, Hawa and Mr,
M. L. Paul, Executive ; Mesera. Satheiven Rangan,
Hadjee Hassan, 8. R. Palsania. Iamail Valley, I. M.
Fancy, Joo» Reddy, Jasbeer Khan, Dada Maymen,
E. Ragai, H. Paark, Nsthoo Devjee, Ahmed Khan,
Adam Ebrahim Sooja Kban, Meer Absul.

Mr. Shaikh Ahmed, chairman of the Pretoria
branch of ths Transvesl Indian Congrese who was
present at the meeting related the grievances of the
Tranevaal Indians.

A resolation moved by Mr., A, Ismail was passed
oxpressing appreciation for the good servicesrrudered
by the Agent of the Goveroment of India Kunwar
Sir Maharaj Singh and Lady Maharaj Singh.

The meeting decided to huve the Qongress head-
quarters at the office of Mesars, A. Ismail and
Sandra Pillay who have opened the African Mer-
cantile Agencies at 61, Tennant Street, Capetown.

The meeting termjnated with a vote of thanks to
the chaijr, . .

News In Brief

‘In a report published in INDIAN OpmvioN dated April
7, of the annual general mesting of the Kimberly Indian
Political Association it was reported that . Mr. M.
Rameamy was elected vice-President of the Association,

It hse been intimated to us thab he was not elected

vice-President,

. _o_.

The Administrator of the Tranevaa! and execntive
committee bave rgreed to the establishment of a school
for Indian children in Lichtenburg. Between 50 and
60 are expected to attend. If & switable building can
be found the echool will open at the beginning of nest
quarler,

—

Mr. E. H. Lawrence Mse, (Cantab.), formerly
Principal of Lademith High School, hag assumed
duties a8 Principal of Sastri Qollege, He fills the
temporary gap occasioned by Mr. Buss’ departure
on a holiday visit to Epngland. -

. —_— N

On Wednesday eveniog (12th inet.) a debate was
held in the Gaundbi Library. The subject: “1Is
India ripe for Home Rule " was digenssed at length,
the affirmatives finally winning the day, Mr. T. M,
Nauicker prepided.

—O—
“With reference to the Indian memher’s request for
» common electarsl roll jnstead of separate Boropean
and Indian solls in Fiji the Seoretery for Colonies ix
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reported to have stated that it was impract.icab_le ondea
the present conditions to coutemplata the adoption of ¢
pystem of common rol] representation,

Natal Indian Congress

The adjourned annual general -meeting
of the Natal Indian Congress will be held
at the Parsee Rustomjee Hall, Queen
Street, Durban, on Sunday the 3oth April,
1933 at 3 p.m, :

AGENDA :—1, Election of officials,
2. Supplementary financial statement,
3. General,

A, I. KaJee

P. R, PatuEr

Joint hon. Secretariea,

Irrigation And Conservation Of
Waters Act, No. 8 Of 1912

IN THE WATER COURT OF THRE WATER COURT
DisTrIOT NO. 15 (DURBAN)

Application of ths Natal Estates Limited, for
permigsion to divert and uee, in perpetmity, and at
all seasona of the year a portion of the normal flow
and surplus water of the Umgeni River for

irrigation and other purposes on certain non-riparian
land'

The attention of sll parties interested in the use
of water of the Umgeni River is invited to the
Notice (No. 125) of the above application, pablished
in the Union Gazotte of 10th March, and in the
Nalal Advertiser of 14th March, 1933. ;

The further hearing of thie application will take
place at the Jaw Counrts, Durban, at 10 a.m. on
Tuesday 27th June, 1933, or on such date thereafter,
as may be fixed by Notice in the Gazette.

Any claims or objections muat be served not later
than the 20th June next, on the Registrar, Pretoria,
and on the applicant’s attorneys, Mesars. Livingston,
Doull and Domat, P. 0. Box 180, Darban; from

whom any further information may be obtained
on application,

J. A. STEGMANN,

Registrar of Wat:r Courts {North).
Water Qourt Office,

Pretoria,
13th April, 1933,

Notice

INDIAN UNEMPLOYMENT

Will employers of Indian labour kindly
notify the undersigned of any vacancies in
their establishment.

WRITE: Hon. Secretary, Sir Kurma
Reddi Unemployment Relief Committee,

175 Grey Street, Durban, or Phone Central
3;06.
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