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PREFACE. 

It is necessary to introduce this book with The project or 
• • uniting South 

some explanatIOn of Its purpose, and also of Africa undu 

th f ··· one goyerne manner 0 Its productIOn. The people of ment 

South Africa. are learning to trace the many 
misfortlines that have visited them to a 
common source of mischief,~vents which 
long ago divided into separate States a 
country naturally fitted to be one. Every d~y 
they are coming to see more clearly tha.t no-
thing can avail to protect them from similar 
mischiefs in future yearS, but national union 
under a single sovereign government com-
petent to speak and to act for South Africa 
as a whole. 

The reformed and unified constitution for necessitatell a 
• • study of exiating 

WhICh thIS country hopes, cannot be created gOYernmenti. 

without regard to the state of affairs existing 
at the present day. The new order must be 
made from the materials of the old; and be-
fore a better and simpler arrangement can be 
evolved, the existing systems in all their 
diversity and with all their defects must be 
clearly comprehended. There are a certain 
number of men in each colony who have taken 
part in its affairs and understand them; but 
they must understand the administration of 
neighbouring colonies as well, in order to dis-
cuss any project for uniting them all under 
a single government. 
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nrioua persona With this idea before them a number 
have combined f .' . 
to advance thil 0 persons In varIous parts of South 
Itudy, Africa have been working together for 

the last twelve months. Some have been able 
to contribute funds, and some their industry, 
while others have helped in both ways. As 
time went on the number of those anxious to 
be associated with these studies increased; 
but no formal organisation has existed, 
though a list of subscriptions, limited to a 
moderate amount in each case, has been kept. 

usisted by the Every possible facility has been afiorded to 
governments 
and their Ber- the compilers of this book by the various 
vania. . 

governments in South Africa, and the civil 
servants, acting on their authority, have 
spared no pains to supply the necessary 
information. The authors take this oppor
tunity of recognising an obligation too great 
and too general to admit of any particular 
acknowledgments. 

ResponBibility The various persons who have shared in 
for the relults 
and reaBon for producing these volumes are not drawn from 
their publica- • • 
&ion. anyone polItlcal school or party; and they 

have been joined in the work .only by a com
mon aspiration that the people of South 
Africa may become one. The authors do not 
propose in these pages to formulate a definite 
scheme of union, but rather to provide infor
mation which will enable the reader to discuss 
such schemes whenever advanced. Nor do 
they intend to commit those who have been 
associated with them to any particular view 
expressed in the book. Such views there 
are and indeed must be, seeing that 
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it is impossible to give a complete account 
of the problems of South African gover~
ment without touching on several contentious 
points. The object of the book is attained 
in so far as it provokes discussion. 

Such being the purpose and origin of the The methOti of 

b k th I h· h' h b 'ed compilation 00, e p an upon w IC It as een carn adopted. 

out may now be stated. There are no less than 
eleven different areas of government in South 
Africa; and an account of them all in their 
various aspects, administrative and judicial, 
financial and political, would fill an encyclo-

'predia overwhelming the reader with 
detail, and leaving no clear impression 
upon his mind. If the proposed enquiry 
is to effect its object, the picture must at all 
costs be definite, even at the sacrifice of com
pleteness in detail. The outlines must be 
firmly drawn,and the draughtsmen must select 
what is essential, and forego much that is in
teresting and even important. They must aim 
at producing an account short enough and yet 
not too closely compressed to be read. With 
this end in view the first volume has been 
cleared of much tedious, but necessary detail, 
which has been relegated to a second volume 
of appendices in the form of memoranda, 
diagrams, tables and maps. 

This book has already been issued by in- The fa c h 

1m t · .. al f th t described in this sta en s In prOVISIOn orm, so a any bookaresuhject 

errors which the orio-inal draft contained t 0 conataat 
b- change. 

might be detected and set right, and the 
authors are indebted for many valuable cor
rections which have been made at the instance 
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of their readers. In the meantime, however. 
the parliaments of the four colonies, which 
have all been in session, have altered the laws 
in various ways. Many of these alterations 
have been embodied in the present edition; 
the comparative table of mining laws, for in
stance, has been brought up to date, so as to 
reflect the alterations in the Transvaal gold 
law. On the other hand, it would not have 
been possible to show the results of the 
changes in the estimates or revenue laws made 
in the course of the recent sessions, unless the 
publication of these volumes had been post-
poned for several months. At the moment of 
writing, indeed, the Natal Parliament- has 
not been prorogued. Arrangements are on 
foot, however, to continue the supply of in
formation initiated in these volumes in the 
form of a monthly magazine, which will serve 
to focus the work of the Closer Union 
societies, and will enable the statistical tables 
contained in the appendices to be brought up 
to date from time to time. 

CoDclaB~~1lS to In conclusion, the authors desire to state 
wblcb ","e en-
llaiPJ poinu" that they began this work in the belief that 

federation was the only form of union possible 
in South Africa. As, however, their en
quiries into the actual facts of South African 
government advanced, they found themselves 
carried in the opposite direction. They have 
felt obliged, therefore, to state conclusions 
which "have been, as it were, forced upon them 
in spite of preconceived Ideas; but in order 
that the public might have before them the 
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necessary material for considering hoth sid~ 
of the question, arrangeme~ts were made 
through the Closer Union Society of Cape 
Town for publishing the five principal federal 
constitutions, those of the United States, of 
Canada, of Australia, of Germany and Swit
zerland, together with some comparative ac
count of their main provisions. The work 
was UJ;urertaken by Mr. B. K. Long, M.L.A., 
Barrister-at-Law, and has now been published 
under the title of "The Framework of 
Union." These two books should be read to
gether, by those who wish to decide for them
selves whether a unitary or a federal constitu
tion is a better basis for the national lIDion of 
South Africa. 

Some preliminary .survey .of the method Pia D 0 f the 
• . • eDqoiry. 

adopted In the course of this enqUIry may be 
helpful to the reader. The subject is divided . 
into five parts. 

In Part I. the Imperial and Colonial Map of Bl'iuah 

frontiers of South Africa are discussed, as Booih Africa. 

well as the minor administrative areas into 
which the larger colonies are divided. The 
form of government at present existing in 
each colony or protectorate is also stated. 
To illustrate this part there is attached to 
the second volume a map of British South 
,Africa, specially prepared through the 
.courtesy of the Transvaal Government by the 
Surveyor-General of the Transvaal, assisted 
by the Surveyors-General of theothercolonies. 

In Part II. are described the various PoDCUODB of 

primary functions which governments in goyornmeDt. 
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South Africa have been led, by force of circum
stances, to undertake, as distinguished from 
other functions which, are left to private 
enterprise. Beginning with the necessary 
functions of government,those which no one 
but a government can undertake, the enquiry 
proceeds to the functions which are not so 
essential, and finally to those which though 
handled by the State in South Africa are left 
in some countries entirely to private enter
prise. 

OwgaaisatioD of Part III. deals with secondary functions
!l'.:~eDher. those duties which government must under

take as a means to the performance of its. 
primary functions. The ordering of finance,. 
of the public service, and of local authorities 
are the more important of these secondary 
functions. A description is given of the 
course which the process of reconstruction 
would follow in the event of federation or 
unification respectively. The process in 
the case of federation is illustrated by 

PtOee.1 of ou- an historical account courteously prepared 
:-!::11n 1~!: by Mr. R. R. Garran, one of the legal 
Ualiadeaoribed. advisers of the Commonwealth Govern-

ment of Australia, and one of the authors 
of the standard legal work on Common
wealth law. This narrative shows how, 
when the Australian States had completed the 
legal steps necessary to establish national 
unity, the unified government was actually 
brought into existence, and how it then pro
ceeded to take over the duties assigned to it. 
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Part IV. shows how government reduces Nature of politi-
• cal control ia 

the selectIOn of its functions and the formula- 8elf-gonrnill' 
. f . h d h" Colonies. bon 0 Its met 0 S to statutes, t e dIscussIOn 

of which is the chief concern of politics. 
Some account is given of the machinery' 
through which govermnent, in the perform-
ance of its functions, is rendered amenable to 
popular control; and the relative positions of 
governors, cabinets and parliaments in the 
-constitutions are ascertained. 

Part V. The multiplicity of existing Conatitutional 
. • • Bteps to creatioll 

governments havmg now been descrIbed, It of national goy-
. d . h t't t' 1 ernmeni. remams to etermme t e cons I u IOna pro-

cedure which is necessary in order to establish 
a single and sovereign government for the 
whole country. Part V. suggests an answer 
to this question. 



PART I. 

THE MAP OF BRITISH SOUTH AFRICA. 



CHAPTER I. 

IMPERIAL AND COLONIAL FRONTIERS. 

Before proceeding to examine the political CHAP. 

institutions of South Africa, the reader must ~ 
have before his mind a correct picture of the Area and popu-

. If I· . th f lation. oountry Itse. t IS convenIent, ere ore, 
to open this enquiry by a study of the map 
attached to the second volume, in which is 
shewn British South Africa as it extends 
from Lake Tanganyika to the Cape of Good 
Hope. This expanse of country measures Statemen~ No.1. 

1,214,338 square miles in extent, so that it is 
not quite one-third the size of the continent 
of Europe. It contains nearly 8,000,000 in-
habitants, of whom about 1,100,000 are 
whites. 

On the map will be noted political boun- Two kinds of 

daries of two kinds. In the first place, there frontiers. 

are the boundaries surrounding the whole 
country. To the south these Imperial fron-
tiers are :fixed by the coast running from the 
mout~ of the Orange river on the west to a 
few miles north of Kosi Bay on the east. 
North of these points its boundaries take the 
form of inland frontiers, fixed by past events 
rather than by physical conditions. In the 
second place, there are the internal boundaries 
dividing the eleven colonies and protectorates 
from one another, and these may be called 
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CHAP. colonial frontiers-as distinguished from I. 
~ Imperial frontiers. 

:J~rWah ~~:: The following is a list of the eleven differ-
Afrioa. ent territories :-' . 

Cape Colony. 
Natal: 
Orange River Colony. 
Transvaal. 
Southern Rhodesia. 
Barotseland, N orth-Western Rhodesia. 
North-Eastern Rhodesia. 
Nyasaland. 
Basuioland. 
:Bechuanaland Protectorate. 
Swaziland. 

Some knowledge of how this country was 
brought within the British dominions, and 
how in the process it was broken up into so 
many territories, each with a different 
government of its own, is necessary to a. full 
understanding of the present political 
~~~ , 

bolen' traffic From the earliest times Ii, certain traffic was' between Europe , 
and the Eaat carried on between Europe and the regions 

vagUely known as the Indies, in articles small , 
enough to be brou~ht by pack animals through 
difficult and dangerous countries. The ttade 
from its nature was limited to gold, silver, 
je~els, silk, ivory, spices and other articles of 
value. 

atrorded a As the wealth of Europe grew during the 
motiye for lind- • i ,'. ' , . ' 
lng a lea· route IIlldd e ages, so dld the demand mcrease for 
to Alia ati the , ;. . ' 
close of the these commodltles, and especlally for the 
middle age.. spices produced in the islands to the south-



~ast pf the Mltl~:r peninsul~. The prip'es pOffi- c¥p. 
~~nde~ even by t4e s:rp.aU packages, whi(l~ ~ 
I}lone p~ul4 be cpp.veyed So great ~ distaIl-<lP 
()verlltnd, rpse so high ~hat it became appar~p.t 
that a sure fortune awaited the mariner who . . . ,.., ~ 

poql4 find a se~-;ro"ijte to the islands, where t~ 
;;:pices were produced. The prize fell ~o t4~ 
;Portuguese. Their ships unde;r Bartholomew The sea-route 
'. " opened by the 
p~az fir~t ;rouqded the Cape of Good .Hope Portuguese. 

towar.ds . the close of the fifteenth century. n~~. 

Eleven yea.rs later Diaz was followed by Vascp 1m. 

pe Gapla, who eventually ;reached Calicut op. 
~~e coast of Malabar. In J5~O Anmqqerqu~ 1510. 

;seized !4alacca; an4 the Pope, in virtue pf p.is 
cJaim to the viceregency of God upon eartlj, 
ponferr~d upon Portugal the empire of tlll3 
~ltst. :portugal a~ once set Jlerself to Inonq-
polise the trade between Europe and AS~a, 
which from that time forward took the course • . < . • . . , • ' I ~ 

by sea round th~ Cape. U pop so lopg a voyag~ 
the crews sufiered terribly frpm scurrY; ~n~ 
,t was essential to secUfe so:rp.e port of call 
where ships could optai:r:t fresh wa~er ap.~ 
Pfovisio:p.s. :For this purpos~ Tl1b1e Bay 'YV~S 
the obvious place. A pa.rty landed there, Failure of the 
" ' '. " : Portuguese to 
~nd 'Y.~re murdered by the nliLt~ves; whereupop. 0 C cup y the 

, . I b' Cape of Good tlle Portuguese, SuppOSIng the p ace to e Hope. 

tenanted by powerful and dangerous tribes, 
abandoned 'it, and fell bapJt upon ~lgoa Bay, 
Delagoa Bay, 'and the rece:r:ttly discovered 
island of St. Helena, ,a.s ports of caR 
, For !i-bout seventy years the trade witll t4~ r~en!te ~hitc~ 
~ndies absorbed the energi~s of the Portugues~. rd E ngl~ sla 

~nd ~p~ Aoa,st tra!ie p~ ~~rope 1V/ls l~ft i~ t~ t:a~:P:th s;:; 
~ eas ... 



1580. 

1600. 

1668. 

1700. 

CHAP. 
I. 

Imporiance 
Table Ba,. 

6 

hands of the Dutch~ who were content to pur
chase the products of the east at Lisbon, and 
to distribute them thence to the countries of 
consumption. In 1580, however, Portugal be
came part of the territories of Philip II. of 
Spain, and this circumstance profoundly 
affected the future of South Africa. For 
the Netherlands were now engaged in their 
famous struggle against Philip, and the port 
of Lisbon was closed against their'ships. This 
led the Dutch East India Company to carry 
the war into the Indies themselves, where 
they obtained a complete mastery of the spice 
islands and a firm footing in India. Their 
eastern supremacy, however, was soon chal
lenged. The British East India Company, 
incorporated in 1600, acquired Bombay in 
1668, and began to push th~ Dutch out of 
India. In the spice islands the Dutch hel,d 
their own, but from 1700 onwards they yielded 
their hold of India to the British. 

of Thus during most of the seventeentli 
century, both Britain and Holland were rivals 
for the eastern trade, and had an equal 
interest in the various midway ports. One of 
these was far more important than the rest. 
Fresh water was obtainable at St. Helena or 
Algoa Bay, and s4elter at Saldhana Bay, but 
the Cape Peninsula alone with its two inlets 
on either side of the isthmus joining it to the 
mainland, presented all the advantages
actual or potential-required in a port of 
call. Nowhere else could a station be estab
lished by a European power where its vessels 
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might water and refresh their crews,. and 
whence they might attack the eastern com
merce of a hostile country. Many a captain 
as he saw Table Mountain rising like a mile-
stone on the southern horizon must have seen 
also that whoever held the harbours at its feet 

ClLU'. 
I. 

had grasped the keys of the eastern world. In- AUemp~ed &11-
• • • • nes:atJon of 

deed In 1620 the enterprISIng captaIns of two Table Bal' bl' 

E I di . ocl' English capast n a-men, In a pr amatIon dated tainB, 1620. 

from Saldhana Bay, actually annexed Table 
Bay to the British dominions; but the East 
India Company, resolutely set at this time 
against any acquisition of territory, refused 
to confirm their act by occupying the 
peninsula. 

The lost opportunity was' soon seized by Occupation of 
Table Bay by 

others. In 1651 the Dutch East India Com- Dutch Eaat 
• •• India Compol'. 

pany established a statIon In Table Bay, and 1651. 

placed agents there to grow vegetables for the 
ships, and to barter for cattle with the Hot-
tentots. For another thirty years England 16H. 

was constantly at war with Holland, but the 
English Company never attempted to wrest 
the settlement from the Dutch. They were 
still endeavouring to avoid the burdens of 
government, and to confine themselves to 
trade. . But eventually the appearance upon 
the scene of a new competitor drove them to 
a more aggressive policy. In 1675 France 11'15. 

seized and fortified Pondicherry, and began to 
dispute with England the supremacy of the 
east. The English Company w~re compelled 
in self-defence to acquire territory in India, 
but it was a long time before the effects of the 



CHAP. phange were f~lt in Africa. During the I. 
'----.- hundre4 yea.r$ whjch followed. }:ngland was 

1781. 

at peace with Holland. and contented herself 
with holding St. Helena. and with th~ hospi
tality of the Dutch in Tabl~ Bay. It was not 
till J 781 that England. who was then at war 
wit4 hath JIolland an4 F:rance. attempted 
and failed to seize the Cape. In this 
atteIJlpt she was striking les~ at HoI
land than at Frltnce. with whom sh~ wa~ now 
~ntering on her last titanic struggle for the 
l30vereignty of America as well as of the 

!:r!! by -ore~& lndies. By 179p :Q:qIland had been actually 
Britain, 17911. absorbed by France. and England seized 

the Cape to save it from 'passing ~nto the 
pands of her powerful enemy. She has re
tained it ever sin~. except for a short time 

1803. after the peace of Amiens when it was 
1808. returned to Holland. only to be reoccupied 
~:aaliD 1:1uIsi- as soon as the war with Fran~ was renewed. 

In 1814 it was ceded in perpetuity to Eng
land. 

::r8~~enJft: We may now return to trace the historf of 
Iron~iel'. ~he colony itself from its foundation. ~t was 

at first thought that there was land enough 
for the purposes of the Dutch East India 
pompany ~D the peninsula itself; and it was 
proposed toconfinethese~tlement within those 
limits a:qd to protect it~ p.orther~ face against 
ca~tle-thiefes. by cutting a canal or raising 
~ line of redoubts acro~s the isthmus. Here 
at the outset of South African history we 
~eet wj~h the first attempt to make good the 
~c~ pf ~ p~~r~~ ~arrier ~etweeD c~yiJ.i~!1~~on 



9 

¥Wd barbarism by erecting a military or poli
tical fence. The attempt has been ~ade again 
~nd again, and has failed as often as it was 
;rnJl.de; until after more than two ce~turies the 
frontiers of Anglo-Dutch occupation met 
t~ose pf other civilised powers, who were co¥l-
petent to secure the maintenance of order on 
their side of the line. There now remains po 
fopt of South African soil south of the Equa-
tor which is not included within the sphere of 
influence of some civilised power. 

CHAP. 
L 

If the Drakenstein mountains, which rise No scientific 
. b. fronneP needed on the maInland eyond the ISthmUS, had been agains~ Cape 

held by the warlike Bantu, the projected canal nanns. 

or redoubts would certainly have been con-
structed, and might have remained for some 
time at least the frontier of civilisation. But 
the administrators of the settlement did not 
find the Hottentots or even the Bushmen so 
formidable as to justify the cost of such 
defences. Moreover the settlers imported by 
the Company to raise fresh produce for the 
fleets speedily extended their farming from 
the peninsula to the mainland. As early as 
1700 they and their descendants had founded 1700. 

Stellenbosch and settled the Tulbagh basin; 
and the idea of creating a scientific frontier 
for white colonisation by blocking the isthmus, 
now far behind them, was finally abandoned. 

As soon as the settlers began to take all Rapid eItenaion 
. . '. . . of the area of 

interest in the country for ItS own s~k;e, aettlemen&. 

iheir views and those of the directors 
of the Company in.: Holland began' to 
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CHAP. 
I. diverge. The Company had been organised 

------- to make a profit by trade with India and the 
east, and not to found colonies; and to its 
directors the settlement was chiefly im
portant as a post on their line of communica
tion. If it was exposed to hostile attacks from 
savage tribes on the mainland, it was in their 
interest that the frontier line should be short, 
and therefore easy to defend. But the settlers 
had begun to think of the country as their 
home; and as they became absorbed in farming 
they lost interest in the Company's traffic be
tween the east and west, except in so far as 
the visits of the ships afforded a market for 
their produce. To their children born on the 
soil, who had never served in the fleets or 
establishments of the Company, the land 
counted for everything and the interests of 
the Company for very little. As the need for 
land increased with their increasing numbers, 
they took more and more of it, often without 
troubling to apply either for the leave or pro
tection of the Company. In less than a 
hundred years from the foundation of Cape 

Extension 0 f Town, the farmers had penetrated to Oliphants 
settlement to • 
OliphantB river rIVer on the north-west, and to Mossel Bay 
and MOBBel Bay • • 
and the region along the southern coast. In the mterIor 
of Oraaff-Rei- h . d d fin' f . b h net,1750. t ere eXIste no e Ite rontIer, ut to t e 

north-east the farmers were already pastur
ing their cattle between the Langebergen and 
the Zwartbergen mountains. So far they had 
advanced by 1750 without meeting anything 
in the shape.of organised opposition from the 
natives. 
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A glance at the map will suggest an expla... CHAP. 
I. 

nation why the white men's progress was so ----v---

long unchecked The prolific negro races of First. etreciiY8 • . opposition 01-
tropical Africa found the outlet which they fered by Bant. on the east. 
needed in the empty spaces of the soutk But 
in moving south the strongest tribes, who had 
all the width of Africa before them, where to 
choose, naturally sought the land and climate 
most congenial to their tastes. They turned 
aside from the deserts of the Kalahari in the 
west, and from the biting winds and frosts 
of the high veld in the centre, and swarmed 
down the narrow belt of warm country on the 
east, which lies between the Drakensberg ana 
the sea. This eastern lowland was fertile and 
well-watered and therefore fitted for the 
dense settlement, which primitive tribes re-
quire in order to maintain the powerful 
fighting order, - that is necessary to their 
existence. Gradually the intruders pressed 
their way south as far as Algoa Bay~ But 
beyond Algoa Bay to the west, and stretching 
almost to the Atlantic coast, lay the Karoo 
desert, where lack of water made dense settle-
ment and powerful organisation impossible. 
This unattractive country was left to a scanty 
population of Hottentots, Bushmen and other 
inferior races. These were the first to c01l).e into 
contact with the white immigrants, and they 
were quite unable to offer resistance to their 
advance. It was only when the farmers be-
gan to drive their cattle into the regions be-
yond Mossel Bay, that they found themselves 
confronted by the vanguard of the powerful 
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CHAP. 
I. B.antu tribes. A~ tha~ point the white in
~ vaders from the south-west and the black ill-

vaders from the north at length met. 
CoB D~.ctl wd Ub When this happened, and the frontiers 

an ... ea a to ' 
til'le deflnltioD began to be a source of serious trouble, the 
of eaBeel'D ' • 
floODCiel'. Company for the first tIme bethought them-

~elves to define them. There was by this 
time no question of drawing a line acrOSi 
the isthmus which could be maintained 
under the eye of the Cape authorities; for 
the scene of action lay far in the interior, 
hundreds of miles from the seat of govern-

mo. ment. In 1770 the first eastern frontier wai 
fixed at the mouth of the Gamtoos river on 
the south coast, 36 miles west of Algoa Bay. 
Thence after following the river for some way, 
the line was drawn to the north-east, to 
Bruintjeshoek mountains, near Graaff-Reinet. 

1771. Only five years later, however, the boundary 
was pushed out to the Fish river far 

DeflnlCioD 0 f to the east of Algoa Bay; and in 1778 
Do.them frOD-
11e., 1'178. Qovernor Van Plettenberg erected a beacon 

Pil'li Ram.wa., 
1'179. 

at Colesberg-which is stil~ preserved on the 
farm Quaggafontein-to mark the northern 
limit. 

This extension of boundaries soon led to 
trouble. The farmers found themselves for 
the first time in direct contact with the Xosas, 
)Vho 'crossed the Fish river in 1779, an4 
began lifting their cattle. This incursion led 
to the first of a long series of Kaffir wars; 
which we,re destined to last for over a century. 

Second Kaflir In 1793 a second Kaffir war occurred, but it, 
'Wal', 1793. ' ff d b t ,.,,1: pourse was a ecte y greater even s. + ff~ 
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Ff~nc~ Revolution swept Holland togetiier CHAP. 
I. 

with France into war with England; and for ----v-

the next twenty years Europe was It bahie-
.fieia, and its governments had. small leisure to 
consider the frontiers of civilisation in South 
Africa. The Dutch administrators at the Cape 
were for peace at any price, and the Kaffirs 
were allowed t6 remain undisturbed on the 
western side of the Fish river. Two years 
later iIi 1795 the Cape capitulated to Generai Area of white 

C" ' ., D" .' h . . d f 17 5 8 5 settlement from ralg. urmg t e perlO rom 9 to 1 1 1795 to 1815. 

whiie the colony was changing and techailg-
ing hands between Holland and Englarid, 
white settlement seems to have extended on 
the west coast to the BUffalo river just south 
of Port Noiioth. From this point its frontier 
ran south-east along the course of the Zak 
river to the Nieuwveld bergen, and froin there 
north-east to Colesberg, and thence through 
the Storinberg mountains to the Baviaan 
river and doWn the Fish river to the sea. 
In 1811 the British Government drove back Third Kaffir 

, . ' W&l', 1811. 
the Xosas and established posts alorig the 
Fish fiver. Troubles continued to recur; 
however, till in 18113 the. fourth Kaffir war Fourth Kaffil' 

broke' out, With the result that iri 1819 the war, 1818. 

country frOIn the Fish river to the 1819. 

Keiskama river was. made neutral grourid to 
serVe as a buffer between British territory and 
tlie native tribes to the north-east. In 1825, 1828. 

however, part of this territory was annexed 
to the Cape Colony, and iIi 1831 grants of 18St. 

land were imide to settlers. Then the troubles 
between the white farmers and the natives 
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CHAP. were renewed, till in 1834 the Gaikas and I. 
--.....----- Xosas invaded the colony and laid waste the 

1831.1 whole country 'as far as Algoa Bay. 
PIUh KafIlr In the fifth Kaffir war which followed the 
wu,1834. 

natives were driven back past the Fish river, 
and the Keiskama river, and eventually be
yond the Kei river which reaches the sea sixty 
miles to the north-east of the present site of 
King William's Town. The conquered 
country between the Keiskama and the Kei 
was annexed to the British dominions, made 
into a new province, and named after Queen 
Adelaide. 

ReYepsal of its But these results were undone by Lord 
l'tIsults by Lord • 
Glenelg,1835. Glenelg, who ordered that the new proVInce 

should be evacuated, and the old boundary re
established on the Keiskama river. The 
white settlers who had taken up land east of 
the Fish river, were turned out, and the ter
ritory between the Fish river and the Keis
kama was handed back to native occupation, 
and in great measure made subject to native 

The great trek. control. These measures roused the farmers,. 
who were already exasperated at the methods 
adopted for the termination of slavery, to such 
a pitch of discontent, that a number of them 
retreated beyond the limits of the colony to 
the north. j3ut this event is so important a 
landmark in the history of the colony as to 
require further notice hereafter: our im
mediate business is to trace the extension of 
the eastern boundary of the Cape Colony. 

Sixth Kaffir In 1846 a sixth Kaffir war compelled the 
"&1' 1816 result· B . . 11 G b . d 
ing in definition ntIs\ overnment to rmg once more un er 
.1 boundaries. , 
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effective administration the country as far as 
the Keiskama river. The whole boundary 
of the colony was simultaneously defined. 
The frontiers were now drawn along the Keis~ 
kama river across the Stormberg mountains 
to the source of the Kraai river, thence to its 
junction with the Orange river, and thence 
along the Orange river to the sea on the west 
coast. 

The territory between the Keiskama 
and the Kei, which had been abandoned 
by Lord Glenelg, was vested in the Crown 
under the name of Kaffraria, but the Xosas 
were permitted to occupy it under the control 
of the Cape Governor. This is the first 
instance of a native territory directly ad~ 

ministered by Great Britain, examples of 
which are to be found in Basutoland and the 
native protectorates which exist to~day. 

CHAP. 
I. 

1M1. 

But the settlement of 1847 was of very Seyenth Kaffir 

temporary effect. The seventh Kaffir war, war, 1850. 

breaking out in 1850, resulted in 1853 in the 1853. 

establishment of Kaffraria as a Crown colony. 
In 1858 the eighth Kaffir war broke out. Ap- Eighth Kaffir 

h · f h I ff·t h' h th· war, 1858. An-pre enslOns 0 t e mora e ec w lC e nexation of 

I d· . . ht h th t' 1 d KatfI'aria to n Ian mutmy mIg ave on e na Ives, e Cape Colony, 

the British Government to take the aggres_ 1865
• 

sive, and to drive the Xosas and their chief 
Kreli beyond the Bashee river. The territory 
beyond the Kei river, however, was treated 
for the time being as neutral. In 1861> 1865. 

Kaffraria was annexed to the Cape Colony. 
After a ninth Kaffir war in 1877-1878 the Ninth Kaffil' 

h 
. war, 1877. 

country was annexed up to the Bas eenver, 
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CIIf!. a1ui a protectorate extended even as far as the 
--------- Umtata river. 

POlldoland. 

1862. 
:Beyond ihe Umtata river lay the Pondo 

Country. In 1862 the British Goveniment 
had accepted from the chief Falm the inland 
part of this country below the Drakensberg; 

GriqaalandBaat and the Griquas, a people of mixed descent, 
&DJlued ID 1879. who had been dislodged by the emigraiIt 

11185. 

1891. 

farmers from territories north of the Orange 
rivet, had been settled there. In i879 Griqua
land East, as it was then called, and in 1885 
aU the coast country as far as the U mtaia. 
river, were added.to the Cape Colony. Further 
native disturbanceS led to the absorption of 
all the rest of Pondoland by the Cape in 1894 
With the exception of the Alfred district, 
which had already been added to Natal 

Basutoland an- In the meantime the Basutos a mixed com-
Dexed to Cape , 
ColOD" 1871. munity composed of Zulu refugees and others, 

1889. 

1871. 

who occupied the mountains north-west of 
Griqualand East, had come into conflict with 
the Orange Free State, the new community 
which had sprung into existence beyond the 
Orange river. The Basutos sought the pro
tection of the British Government, and their 
appeal resulted' iIi the treaty of Aliwal NortIi, 
signed in i869, by which BasutolaiId was 
divided into two parts, of which one was in-
corporated in the' Free State and the other 
decla.red British ierritory. By the same 
document the eastern frontier of the Free 
State was defined. Two years later Basuto
land was added to the Cape Colony, but, 
as we shall see shortly, was subsequently 
separated. 
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Up to the year 1853 the Cape was CHAP. 
I. 

governed as a Crown Colony. By letters ~V---' 
Patent dated May 23 1850 the Governor in ~sent consti-" tutlon of Cape 
Council was empowered to enact an Colony. 

1850. 
ordinance for the establishment of an elective 
legislature, and this was brought into exist-
ence three years later. Seventeen years later it 
further advance was made. By an Act of the 
colonial legislature passed in the session of 
1872 the system of responsible government, 
that is the conduct of the executive govern-
ment by the advice of ministers, responsible 
to the local parliament, was created; and the 
Queen assented to the measure by an order.:. 
in-council dated August 9, 1872. In Novem- 18'12. 

her, 1872, the first responsible ministry 
assumed the government of the Cape Colony 
including Basutoland. 

We have now followed the gradual extension Establishment 

f h · . f t· f h C C I of the Natal o t e mterIOr ron lers 0 t e ape 0 ony republic by the 

to their fullest limits. The next step in the =~ti~8. far· 

argument is to consider the consequences of 
the great trek of 1836-1838. In order to 
understand this movement we must revert for 
a moment to the earlier days of Dutch settle-
ment. When the first white colonists 
established themselves in South Africa, fresh 
land was open to settlement as they required 
it, and their families began to increase 
rapidly. The expansion of colonisation did 
not trouble the government at Cape Town un-
til it brought them into conflict with the tribes 
of the east; but as soon as this happened. they 
endeavoured to discourage settlement and to 
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restrict their frontiers upon that side as far 
as possible. The British Government, like 
their predecessors, were anxious to avoi(t 
Kaffir wars, but probably a stronger influence 
was the conviction, which possessed the Colo
nial Secretary, Lord Glenelg, that the country 
belonged of right to the natives. The upshot 
-as we have seen-was that the eastern 
advance of white settlement was checked. 
Nevertheless the demand for land remained 
strong as ever, and the advance of settlement 
was now forced in a northerly direction. But 
by this time land had been taken up as far as 
the Orange river and even beyond it; and 
the trek boers, 'whose habits and instincts 
were all in favour of a sparse style of settle
ment, had to travel far to the north to find 
living room. The dissatisfaction, already 
noticed, which the slave .question and Lord 
Glenelg'S native predilections .had aroused 

. also tended to drive them as far afield as pos
sible. Hence it was that white settlement, 
which had spread hitherto like the margin of 
a rIsmg lake, held back to the· east 
by the native tribes who occupied 
the land between the great mountain 
ranges and the sea, now overflowed to thi 
north and poured in a steady and continuous 
stream across the Orange river, and even 
across the Vaal, and finally eastward to Natal. 
The latter movement brought it into sharp 
collision with the Bantu tribes, who had 
established themselves along the east coast. 
After several disasters the Boer emigrants 
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were victorious. In 1838 they felt sufficiently 
secure to establish a republic at Pietermaritz
burg, repudiating British sovereignty, and 
claiming possession of the whole of the east 
coast from St. Lucia Bay to the U mzimkulu 
river near Pondoland. 

CHAP. 
I. 

1838. 

As we have seen the command of the South British occupa-
• tion of Durbaa 

AfrIcan coast was essential to the safety of 1M3 leading to 
• • • establishment 

the BrItIsh trade route to IndIa. An attempt of Natal as a 

ad b L · F 11 f h . . British Colon,.. m e y Ieut. arewe 0 t e BrItIsh Navy 
to found a settlement in 1824 eventually 
failed; but the appearance of a. Netherlands 
ship at Durban in 1843 induced Sir George 
Napier, the Governor of the Cape, to occupy 
that port, and to annex Natal to the Cape 
Colony. After a short opposition some of the 
Boers withdrew across the Drakensberg, 
whilst others accepted the British rule. The 
northern frontiers were fixed at the Tugela Bound&piea of 

and Buffalo rivers on the north-east and the Natal. 

great Drakensberg range on the north-west. 
But Natal's distance and isolation from the 
Cape Colony made it inevitable that its local 
affairs should be separately administered, and 
in 1856 it was formally granted the status of teII6. 

a separate colony. It must be remembered, 
however, that the colonies of those days were 
no more than subject provin~s, for before 
the da.ys of self-governing institutions the 
Imperial authority was responsible for all the 
duties of government in South 4frica. If 
disorders broke out, whether in the Cape 
Colony or Natal. there were British troops at 
the Cape to repress them. 
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CHAP. Natal, however, had still to consolidate her 
I. 

----v---- borders. On the south-west she obtained 
8eUleroenfi of in 1866 a cessIon of territory from the Pondo Cape - It atal 
bOllndaPJ, 1866. chief, Faku, which fixed the Umzimkulu and 

Umtamvuna rivers as her boundary with the 
Cape Colony. In Zululand on the north-eastern 
border, the experiences of the Cape Colony 
with the native tribes were repeated. The 

Zilla w .. , 1819. Zulu war broke out in 1879 and ended by the 
removal of the chief Cetewayo to the Cape 
Colony. A British resident was appointed, 
but the actual government of the territory was 
left in the hands of several independent chiefs 

RestoratioD of until 1882, when it was restored in part to 
CetewaJo, 1882. C 0 hi d th . 1884 
Hi. death, 18M. etewayo. n s ea ,In , some 

burghers from the Transvaal helped Dinizulu, 
his son, to conquer his rival, Usibebu, and 
received in recognition of their services a gift 
of the territories of Utrecht and Vryheid~ 
where they proceeded to set up a separate 

RecognitioD of government under the' name of the New 
Mew Republio Re bl' I 887 hI' I G &ad anaexation pU lC. nIt e mpena overnment 
~:a.,~ululaad in recognised the New Republic (which was 

afterwards incorporated in the Transvaal),. 
but annexed the remainder of Zululand. .This 

loauation of was followed in 1895 by the further annex
::~toDgaiaDd, ation of Amatongaland, which lies north of 

Zululand between Swaziland, Portuguese ter-
ritory, and the sea. Up to 1897 these terri
tories were administered by the Imperial 

Add I t i 0 D of Government on lines similar to those followed 
Zululaod and. h th . 
Amato:!5a1aDd In Basutoland. In that year, owever, IS 

to lIa ,1897. policy was abandoned, and Zululand was 
added to Natal just as the Transkeian terri
tories had been added to the Cape Colony. 
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In 1902, after the second Boer war, the dis- CHAP. 
. L 

tricts of Utrecht and Vryheid were detached ~ 
from the Transvaal and included in Natal Also Utrec.bt • and Yrybeld, 
The existence of Natal as a separate and self_ 1902• 

governing State is thus seen to b.~ one of the 
direct consequence'~f· the great:.treIf~ The 
presence of a .white community there was it-
'Self the result of the natural expansion of 
settlement; and Great Britain only asserted 
.sovereignty over it, because she could not 
allow a port on the road to India to come 
under the influence of a continental power.. 
So far as possible she restricted the growth of 
the new territory. In the vast wall of the 
Drakensberg on the west, she found and 
adopted the one natural frontier in South 
Africa; and on the north-east she took the 
Tugela and Bufialo rivers as being the best 
boundary available. But just as in the Cape 
Colony, she found herself drawn further and 
further along the eastern ,coast, without pos-
'sibility of stopping, until finally her borders 
met the southern frontier of Portuguese East 
Africa, which had been fixed by arbitration 
in 1875. 

1875. 

The Constitution Act of 1893 which Present lonali-
, tution of If atal 

established responsible government in Natal, settled, 1893. 

received the royal assent on June 26, 1893, 
a.nd on October 10 of t,he same year the first 
ministry was appointed. But the powers of 
self-government accorded by this constitution 
were subjected to a most important limit-
a.tion, contained in the royal instructions to 
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the Governor of Natal, issued on July 20, 
1893:-

"VI. Before exercising the powers of supreme 
chief other than those by law vested in the 
Governor-in-Council, the Governor shall ac
quaint his ministers with the action which he 
proposel! to take, and as far as may be possible, 
shall arrange with them as to the course of 
action to be taken. The ultimate decision 
must, however, in every case, rest with the 
Governor." 

The effect of this provision of the constitu
tion is that whatever powers are vested in 
the Governor as supreme chief in relation 
to the native population can be exercised by 
him, not as the mouthpiece of the people of 
Natal, but as the agent of the Imperial 
Government, which is responsible only to the 
parliament and people of the United King

ON. )(0. 11 
1893, § 112. 

of dom. Moreover, a salary of £600 per 
annum is reserved for the Under-Secretary 
for Native Affairs~ and a sum of £10,000 
is similarly reserved for the promotion 
of the welfare and education of the 
natives; that is to say these sums are dis
bursed out of the public revenue of Natal 
independently of any vote of the Natal Par
liament and in a manner not subject to its 
control. Natal has not been given the same 
free hand in dealing with her native popula
tion as the Cape Colony enjoys. 

Codle* of We must now turn back to follow the 
Dative Statel 
ud emigrant fortunes of the voortrekkers who went north. 
fumePIleadlng Al h h B .. h b' . . to unuatioD t oug rltis su Jects were streamIng lD-
of Orange River h ' I d h 0 . SOYel'eignt, In to t e no-man s an across t e range flver. 
1818. and fighting one another as well as the natives, 
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Great Britain struggled hard to divest her- CHAP. 
I. 

self of responsibility for maintaining order ~ 
beyond that line. But she found it impossible 
to shut her eyes entirely to the consequences 
that ensued when settlers were pouring into a 
country destitute of law or government; and 
in 1836 the Imperial Parliament passed an 
Act empowering the Cape colonial courts to Cape of Good 

• / • . • • Hope Punish. 
deal wIth offences ~IDm1tted by BrItish sub.., ment Act, 1836. 

jects south of parallel 25°, which runs through 
Lydenburg and the Springbok flats, north' of 
Pretoria. About the same time ti'~aties were 
also made affording protection to three native 
chiefs north of the Orange river-Waterbber, 
who ruled the Griquas in the country round 
Kimberley, Adam Kok, chief of another Gri-
qua community to the east of that region, and 
Moshesh, paramount chief of the Basutos; 
But conflicts arose between the emigrants and Annexation of 

. • • Orange RiYel' 
the protected chIefs, and the ImperIal Govern- 8overeignty, 

ment was compelled to intervene. In 1848, 1848. 

Sir Harry Smith, Governor of the Cape, an-
nexed the wide region between the Orange 
and the Vaal rivers. This was created a 
separate province, distinct from the Cape, but 
subject to the authority of the Cape Gove~nor. 
under the title of the Orange River 
Sovereignty. 

Four years later by the Sand River Con- Sand Kin. 
.' ConYention .e-

ventlOn the ImperIal Government formally re- cognising in-
. . h f h dependence of nounced any claIm to sovereIgnty nort 0 t e emigrants (be-

Vaal river; and by this act it adopted as its I:::' the Yaal, 

northern limit the frontier which to-day 
divides the Transvaal from the Orange River 
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Colony. The country which is now the Trans
vaal, was left in the hands of a number of ill
depned district governments, which in 1858 
eventually amalgamated into one republic un
der President Pretorius. Thus for the first 
time there appeared in South Africa a Euro-

Independeneeof pean State independent of the British Crown. 
Orange Free . • • 
Btate l'eCIog- It was not long, however, before Great BrItaIn 
.:Ied, 1854. . repented the advance made in 1848, and in 

1854 by the Bloemfontein Convention, she re~ 
nounced her sovereignty over the country be
tween the Orange and Vaal rivers, and left 
the inhabitants to establish a republic for 
themselves, under the name of the Orange 
Free State. Pretorius who was simultane
ously President of both the Transvaal and 
Orange Free State republics, made fruitless 
endeavours to unite them. Upon the sub
sequent history of the republics it is only 
necessary to touch so far as it concerns the 
question of boundaries, and of constitution. 

Ilnnexation of The annexation of the Transvaal by Great 
TransYaal,t877, B' .. 77 f b . 
and retl'oeel- ntaIn In 18 was ollowed y Its retroces-
lion 1881, re-.. h . f . 
lulting in deft- SIOn In 1881. T e conventIon 0 that year, 
nitlon of fron- • 
tlera. superseded by that of 1884, fixed the frontIers 

of the northern republic substantially as they 
now appear on the map, and restored to it 
much of the territory lost by the Keate award; 
of which mention will be made hereafter. 

Prescnt cODstl- In October, 1899, war broke out between 
~~=ya:t the the Imperial Government and the two 

republics, and was terminated by the terms of 
Vereeniging signed on MaySI, 1902. By these 
terms the territories of both became colonies 
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of the British Crown, and the Imperial 
Government undertook to introduce a civil 
government in them at the earliest possible 
-date, and as soon as circumstances permitted, 
to call into existence representative institu
tions as a preliminary to self-government. We 
must now see how this obligation was dis
charged. 

For some time the two new territories were 
administered as crown colonies. In 1903 
legislative councils were constituted in each 
of them, upon the usual crown colony model, 
consisting partly of official and partly of un
official members, the officials being in the 
majority. The administration was carried on 
in each colony by a Lieutenant-Governor with 
an executive council, under one Governor for 
both. IIi the Transvaal responsible govern
ment was called into existence by letters 
patent issued on December 6, 1906. The 
power of the legislature to pass laws is 
limited in respect of certain specified matters 
by a provision that the operation of such laws 
is to be suspended pending the signifiqation in 
the colony of His Majesty's pleasure there
upon. The particular matters thus reserved 
are:-
(a) Laws subjecting non-Europeans as such to 

particular disabilities. 
(b) Laws repealing or ~ltering the constitu

tion. 
(c) Laws providing for the introduction of 

indentured labour from places beyond 
South Africa. 

ORAl' 
I. 

--v---
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The Governor was appointed supreme chief, 
though his powers as such over the natives are 
inferior to those of the Governor in Natal. 
The administration of the British settlers was 
also placed under his control for five years. 
In other respects the terms of the constitution 
were drawn up on the ordin~ry colonial 
model. . 

~BeDt eonsU- In the Orange River Colony responsible 
iU*lon of Orange 
Rinr Colony. government was established on similar lines 

by letters patent dated June 5, 1907. 
T. • In t e r - Any comparison at the present time be-
ColoniaJCouncil. • 

tween the functions of the governments of the 
four self -governing colonies is complicated by 
the arrangements between the Transvaal and 
the Orange River Colony originating in the 
institution of the Inter-Colonial Council. 
This body was appointed to administer jointly 
the railways, the police and sundry minor ser
vices, as well as the guaranteed loan of 

Bs-kIIIeD* 110. £35,000,000, as may be seen by reference u. 
to Statement No. II. This body has now 
been dissolved and the liability for the loan 
has been divided; but the railways are ad
ministered as before under a joint committee 
of the two governments. 

BdeJIlloD of We are now in a position to trace the events 
Cape tenitory 
~Jond Orange which fixed the western frontiers of the 
PIller. 

Orange Free State and the Transvaal, and 
also the boundary of the Cape Colony to the 

1870. north-west. In 1870 and 1871 diamonds were 
found in the bed of the Vaal river near its 
confluence with the Orange river, and then in 
greater quantities' at the present site of the 
,imberley mines. Thereupon Nicolas Water-
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boer, the Griqua chief, and the government of CHAP. -I. 

the Orange Free State asserted rival claims to ----r---

the diamond fields which now centre round 
Kimberley. North of this large area west 
of the Makwasi spruit between the Vaal and 
Molopo rivers, was claimed by the -Transvaal 
on the one. side and by Waterboer, and the 
Batlapin, Barolong and Bangwaketsi chi'efs 
on the other. This latter dispute was decided 
against the Transvaal in 1871 by Mr. Keate, Keate award, 

the Lieutenant-Governor of Natal. Nearly 1871. 

all the territory in question was restored to 
the Transvaal by the conventions of 1881 and 
1884. None the less the Keate award was one 
of the cardinal facts in South African history, 
because it kept open the road to the north, by 
means of which Rhodes was able to save the 
territories between the Limpopo and Lake 
Tanganyika from absorption by Portugal, the 
Congo Free State or Germany. In the same 11r11. 

year on the invitation of Waterboer, Griqua-
land West was annexed -and proclaimeq a 
crown colony. In the annexation was in-
cluded the valuable territory claimed by the 
Orange Free State, but in 1876 this question Settlement wWa 

. Orange Fl'ee 
was settled by Great Britain paymg to the State, 1876. 

republic the sum of £90000. In 1877 Gri- Inclusion of , Grlqualand 
qualand West was added to the Cape Colony. West in Cape 

., Colony, 1877. 
Here matters rested till 1884 and 1885, when 
two petty republics, called Stellaland and 
Goschenland, were formed by Transvaalers in 
the vacant area known as Bechuanaland, 
which lay beyond the west border of the 
Transvaal and north of Griqualand West. 
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CHAP. Disturbances arose between the Boer emi-l . 
. ---v--:..,...., grants and the natives, and the Tra.nsvaal 

proposed to annex the Baralong country: 
. Great Britain, however, resisted the claim on 
the ground that the London Convention of 
1884 placed all natives resident beyond the 
Transvaal frontiers under ·hercontrol, and 
sent Sir Charles Warren to enforee the 
western boundary as defined by the conven
tion. The boundary was beaconed off; the two 
small republics were abolished; and a British 
protectorate was proclaimed over the country 

helu.ion of in question. A year later the portion south 
.outhern por- • • 
tion of Bechua- of the Molopo rIver was constItuted a. crown 
naland in Cape • • 
Colonr.1895. colony under the name of BntIsh Bechuana-

land, and in 1895 it was added to the Cape 
Colony. 

How. Germany Meanwhile a new power was entering upon 
obtamed Dama- h S' h b - - f h . 
• &land in 1881. t e scene. mee t e egmmng 0 t e nme-

teenth century the coast c<?untry north of the 
Orange river had been a field for British mis-

1841. sionary enterprise; but in 1842 some Rhenish 
missionaries established themselves in Nama
qualand and soon acquired a great influence. 

1868. In 1868 they appealed to the German Govern
ment for protection against native aggression,. 
and their requests were submitted to the 
English Government, whose right of control 
over Namaqualand was then tacitly acknow
ledged. A British Commissioner was subse-

1871. quently sent there, and in 1877 Sir Bartle 
Frere, the Governor of the Cape, recom
mended that all the coast country north of the 
Orange river up to the boundaries of Portu
guese territory should be annexed. But the 
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British Government would only consent to 
annex Walfish Bay, the one natural harbour 
on the ooalSt, which was acoordingly taken 
possession of in 1878. In 1880 Germany 
again addressed England about the protection 
of her missionaries, and in reply Lord Gran
ville repudiated any responsibility ,outside 
Walfish Bay. During the next three years 
similar representations were made by 
Germany and were met by the same definite 
denial of responsibility. The Cape Govern
ment wer~ uneasy upon the subject and 
desired annexation; but they were not pre
pared to accept the conditions upon which the 
Imperial Government insisted, that the colony 
should bear the expense of the administra
tion. Finally in 1883 a German trading 
expedition, under Herr Luderitz, landed at 
Angra Pequena, obtained a concession of a 
large tract of territory, and applied for the 
protection of the German Government, with 
the result that in 1884 a German protectorate 
was declared in spite of feeble opposition 
from the British Government. The Cape 
Government o:ffered to undertake control as 
far as Walfish Bay, but it was then too late. 
The present boundari,es of German South 
West Africa where they march with those of 
the Cape Colony, were defined in the Anglo
German Convention of 1890. Walfish Bay 
with a narrow margin of territory round it 
and all the islands along the coast were added 
to the Cape Colony though hundreds of miles 
of German territory lie between them and its 
nearest point. The boundary east and west 

1878. 
18110. 

1883._ 

1884.. 

i890 •• 



30 

OHAP. was defined in the treaty as the north bank of I. 
-----v-- the Orange riv:er, but the Germans dispute 

this definition and claim the centre of the 
stream as the dividing line. 

Origin of Char- This completes the story of the establish
tered Company. 

ment of the four self-governing colonies with-
in their present boundaries as separate States. 
Let us glance at the situation immediately be
yond these frontiers, as it existed in 1885 by 
which date they were practically fixed. We 
have just seen that in the previous year a 
German protectorate had. been established on 
the west coast, bounded by the Orange river 
on the south, the boundary of Portuguese 
West Africa about latitude 17° on the north, 
and by the Cape Colony and the Bechuanaland 
protectorate on the east. North of the Cape 
frontier Great Britain had proclaimed a pro
tectorate up to latitude 22°, that line being 
chosen because it ran just north of the 
northern frontier of the Transvaal. East of 
the Transvaal and north of Natal the coast 
country was owned by Portugal up to latitude 
11°. North of that parallel on the east coast 
the Germans were establishing themselves in 
the regions south of Zanzibar .. There was no 
question of the Transvaal extending to the 
north because by the Convention of 1884 the 
Limpopo had been fixed as its north~rn boun
dary, but between the other powers concerned 
Britain, Germany and Portugal, no line had 
been drawn. For a while the vast interior 
opened up by Livingstone's explorations, 
much of which could be settled by white 
men, invited the enterprise of any of 
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them. Portugal indeed attempted to assert 
a claim to the huge interspace of country lying 
between her possessions on the east and on 
the west coasts of Africa, but it was evident 
that she lacked the strength to occupy or to 
administer it. To Germany also, hungering 
for colonial expansion, the absorption of the 
mid-continent between Damaraland and 
German East Africa, was an inviting pros
pect. Its realisation might have meant that 
there would be established· north of the Lim
popo a large European community leaning for 
its support on a powerful and militant 
Empire; and this would have dragged South 
Africa into the vortex of European politics. 
Rhodes saw the danger and provided the 
remedy. In 1888 he induced the Governor of 
the Cape to make a treaty with Lobengula, 

. chief of the Matabele, affording him pro-
tection in return for a promise not to alienate 
any portion of his country without the cog
nisance of the British Government. In 1889 
operations for bringing the country within 
the sphere of British' control were begun 
simultaneously from British Bechuanaland in 
the south and from the shores of Lake Tan
ganyika in the north. In October, 1889, the 
British South Africa Company received its 
charter to develop the country which lies 
north of Bechuanaland and of the Transvaal 
and west of Portuguese territory. No 
northern limit was fixed for the Company's 
operations. The Portuguese, who' claimed to 
possess the whole space, offered some opposi
tion; but the matter was settled in 1891 by the 

CHA.P. 
I. 
~ 

1888. 

1889. 

111N.. 



CHAP. 
I. 

lIIlatabele war, 
1893. 

Anglo-PortugUese Convention, which fixed 
the present boundaries of Portuguese West 
Africa from the Rovuma river on the north 
to Delagoa Bay on the south. 

In 1893 the Chartered Company, which had 
obtained certain concessions from Lobengula, 
found 'themselves involved in a quarrel with 
him that soon led to war. The result of the 

Establishment fighting of 1894 was that the Company took 
~ Southern • 
lUiodeaia, t891. over the country between the LImpopo and 

the Zambesi. The Matabeleland Order-in
Council placed it finally under their adminis
tration, and gave it the name of Southern 
Rhodesia. 

Constitution of This province is now governed by an 
louUlern Rho-
desia. administrator assisted by an executive 

council of not less than four members, all 
appointed by the Chartered Company, with 
the approval of the Secretary of State. The 
laws are enacted by a legislative council 
consisting of the administrator, seven nomi
nees of the Company approved by the Secre
tary of State, and seven members elected by 
the registered voters. There is a resident 
commissioner appointed by the Secretary of 
State, who sits on both executive and legisla
tive councils without a vote, to watch the 
administration on behalf of the High Com
mlSSIoner. Ordinances become law when 
a.ssented to by the High Commissioner. The 
elective element in the legislature is shortly to 
be increased . 

• orill-We.tern North of the Zambesi treaties were made 
Dodella, 1899. • h . ch' f d' 899 h WIt varIOUS Ie s, an In 1 t e country 

\ 
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of Lewanika, paramount chief of the Barotse CHAP. 
I, 

tribe, was placed under British protection, un-~ 
der the name of Barotseland, North-Western 
Rhodesia, the expenses 9f administration 
being guaranteed by the Chartered Company. 
The western boundary of this territory, where 
it marches with Portuguese West Africa, wa~ 
defined in 1905 by the King of Italy acting as 
arbitrator. To the north it is bounded by the 
Congo Free State, To the east and north of 
this couiltry a third. province was organised 
under the name of North-Eastern Rhodesia. North - Eastern 

I 1· . d fined f h fi . Rhodesia, 1900 •. ts exact umts were e or t erst tIme 
in 1900 when it was placed under the Char., 
tered Company. 

Barotseland, North-Western Rhodesia, Goyernment or 
. ad .. db··d ... North-Western 
IS mlnIstere y a resl ent COlllIIllSSIOner and No. t b-

d h d· .. f h H' h C Eastern Rho-un er te trect superVIsIOn pte Ig om- desia. 

missioner. North-Eastern Rhodesia on th~ 
other hand is administered by ~ resideI1.t 
commissioner, under the control of the 
Governor of Nyasaland, to whom the terri-
tory is more accessible thaI1. it is to 
the High Commissioner for South Africa, 
From a constitutional point of view the status Status of Rho-

f Rhod . h l' t f f desia doubtfUl. O· esla -as a woe IS no ree rom . 
obscurity. The country was first declared a 
British sphere of influence, but its opening 
up was undertaken and paid for by the Char-
tered Company. It has never been declared 
a protectorate in express terms. but the 
orders-in-council constituting its three 
governments describe it as being" under the 
protection of Her Majesty the Queen." It 

D 
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CHAP. has never been formally annexed to the I. 
------..-- British dominions like Basutoland, and there-

fore it seems that unappropriated rights in 
land do not vest in the Crown. But it is un
doubtedly subject to the jurisdiction of the 
British Government, and the Company's 
powers and rights are exercised and enjoyed 
by virtue of the charter which they hold from 
the Crown. 

]f,.BalaJld. Between North-Eastern Rhodesia and Lake 
Nyasa lies a strip of country where Living-

1858. stone established a series of mission sta.-
1878. tions between 1858 and 1864. In 1878 the 

:African Lakes Company was formed to 
exploit this area, but both the Arab slave 
traders and the Portuguese opposed its 

1881. operations. In 1889 Sir Harry Johnston, 
British Consul at Mozambique, arrived in the 
country, dealt with the Arabs, and made a 
series of treaties with various chiefs. These 

1891. results were confirmed by the Anglo-
Portuguese Convention of 1891, and in the 
following year a British protectorate was 

B,al.land pro- proclaimed over the country west and soutn 
:!::::H~ pro- of Lake Nyasa. Towards the funds required 

for these operations, the Chartered Company 
:;:~n:~~t of contributed £70,000. Nyasaland is adminis

tered by a. Governor, who is directly subject 
to the instructions of the Secretary of State 
for the Colonies. 

B.tlY8 protec- We have now traced the growth of the 
tor.tel. 

external frontier$ of British South Africa 
from the Cape of Good Hope to Lake Tan
ganyika, as well as that of most of the 
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internal frontiers between the different areas 
of government into which it has been broken 
up. There are a few patches of territory 
intervening between various South African 
States of which some account has yet to be 
given. 

CHll". 
L 

We have seen that in 1871 Basutoland was Baauto l'ebel-
liOD,18l1O. 

annexed to the Cape Colony. In 1880 and 
1881 the natives rebelled owing to an attempt 
to disarm them. The Government of the 
Cape was not strong enough to reduce 
them to order, and in 1883 requested to be 
relieved of control. Basutoland was then B a I u t 0 I aD. 

separated fro. 
detached from the Cape Colony, and brought tbeCapeCoIODJ, 

under the direct control of the Imperial
1

883. 

Government. 
It is now administered by. a resident com- Go"W'ermnent of 
.. : d b h H· h C . Baautolaad. IDlSSlOner mstructe y t e 19 OIDIDIS-

sioner for South Africa, in whose name laws 
are made by proclamation. The authority of 
the chiefs, who are subject to one paramount 
chief, is a recognised feature of its 
administration. 

Further to the north-east is Swaziland, an- Swazilaad. 

other area like Basutoland itself, moun-
tainous and peo'pled . by tribes of the 
Bantu race. It is bordered on the nortli, 
west and south by the Transvaal,. and on the 
east by Portuguese territory and Zululand. 
In 1843 the Swazis repudiated Zulu authority 
and established themselves in this asylum. 
Its boundaries were fixed in 1879 and 
1880, during the British occupation of 
the Transvaal; and its independence was 

1879. 
1880. 



CHA.P. 
I. 
~ 

1881 and 1881. 
1887. 
1889. 

11190. 

11111. 

Goyernmen' 
SW&llland. 
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guaranteed by the conventions of 1881 and 
1884. In 1887 the chief Umbandine applied 
to the British Government for protection, 
which was refused; in 1889 he asked them to 
assent to the annexation of his country by the 
Transvaal, but they would not agree to more 
than a system of dual control: indeed in 1890, 
by the Swaziland Convention, they actually 
re-affirmed the independence of the territory. 
This position was re-considered, and in 1894 
. the country was placed under the protection 
of the South African Republic, which held a 
concession to collect all revenues due to the 
King of the Swazis, on the understanding 
that the territory itself was not to be incor
porated with the Transvaal. All the rights 
in and over Swaziland held by the republican 
government, passed to Great Britain 
on the annexation of the Transvaal, and 
the Imperial Government then placed the 
administration of the country in the hands of 
the Governor of the new Transvaal colony. In 
1906 when responsible government was 
granted, these rights and powers were trans
ferred from the Governor of the Transvaal to 
the High Commissioner for South Africa, 
who now administers Swaziland through a 
resident commissioner. 

or ~waziland's position is similar to tha.~ of 
Bas\Itoland, but with two important pomts 
of ~1ierence. In the first place the country 
has I\ever been annexed; and secondly multi
fariol\s rights over the land, and also trading, 



37 

grazing and mineral rights had been granted 
to private persons and corporations by the 
Swazi chief, while the Swazis were still 
treated as an independent nation. The 
character of these concessions, and the man-
ner of their grant led to extraordinary 
complications, which a comrmSSlOn has 
laboured for years to unravel. The upshot of 
its work is that certain districts will be re-
served for native occupation, and the rights 
of concession-holders over the remainder will 
be clearly defined . 

. The government of the Bechuanaland pro- GOYel'Dmeni 

bl B d of the Bechua-tectorate resem es that of asutolan, except naIand Protec-

that there is no one paramount chief. Bechu- torate. 

analandhas never been formally annexed; but 
Lord Russell in the trial of the raiders in 
1896 held that it was British territory for the 

. purposes of the Foreign Enlistment Act. 
Mineral rights throughout the protectorate, 
and considerable allotments of land along the 
railway belong to the Chartered Company, 
and no further concessions can be granted 
without their consent. 

Before closing this account of the eleven Govvnol'll. 

different territories, we may mention the links 
which connect them with the Imperial Gov
ernment. The four self-governing colonies 
are under Governors, appointed by the Crown 
though paid from colonial funds, who act as 
intermediaries between the Imperial Govern-
ment and the government of the colony. The 
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I. 
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Governor of Nyasaland supervises North
Eastern Rhodesia as well as his own pro.
tectorate. 

~.:ai~O~ The High Commissioner for South Mrica., 
who, under the original terms of his appoint
ment, was the officer for the time being ad
ministering the government of the Cape, 
represents the Crown in all matters 
occurring in South Africa. beyond the 
Jimits of the colonies properly so called. 
He is Governor of Basutoland; he supervises 
the affairs of the Bechuanaland protectorate 
and of Swaziland;. and he exercises the con
trol provided by order-in-council over the 
administration of the Chartered Company in 
Southern and North-Western Rhodesia. 

BI. gunal The High Commissioner is empowered to 
fuctioDlo •. h S h Af . I' 1 lDVlte t e out rlcan co oma govern-

ments to send representatives to conferences 
for the discussion of matters of common 
interest. But his principal function, that of 
advising the Imperial Government on matters 
which affect the political situation in Soutli 
Africa. as a whole, is not expressed in his 
commission, but is sanctioned by under
standing and practice. The office of High 
Commissioner, which was formerly held by the 
Governor of the Cape Colony, was, by a com
mission dated October 6, 1900, vested in Lord 
Milner, at that time administrator of the 
Transva.al and the Orange River Colony, and 
by a similar commission, dated March 15, 
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1905, in Lord Selborne, who is also Governor 
of the Transvaal. 

CHAP. 
I. 

The reader who likes to consider his inform- Statement W .. 
III. 

ation in a compendious form, will :find that 
the main particulars relating to the eleven 

. different territories which have been described 
in the foregoing pages have been reduced to 
tabular form in Statement No. III. 



CHAPTERlI. 

INTERNAL ADlrlINlSTRATlVE UNITS. 

c~P. Each of the eleven colonies and protec-
. ...:..-v--.,. torates described in the last chapter is sub-

Yarion klDd, or d' 'ded J! d' . 
a.clmlnbua.ti'l' In Lor omestlC purposes mto many 
&Pea$. minor administrative units. Such UDits 111&1 

serveoneormoreof several purposes-judicial~ 
fiscal. electoral. police, educational, mining. 
public works, deeds' registration, and disease 
prevention may be mentioned as the most im~ 
pOl'tant. In addition to these there are munici
pal areas and other areas of local government, 
'Within the limits of which the State has 
delegated one or more of its duties to locaJ 
authorities, partly or even mainly responsible 
to the local inhabitants. 

~~t:!~'Yo! Frequently the boundaries of these difIerent 
JJl'ea/4 units overlap, often because it is impossible 

for administrative reasons to make them co-
incide, but more often, it is feared, because 
government departments are prone to act 
without due reference to the action of other 
departments. The various sub-divisions of the 
country are far too numerous for any map to 
show them all clea.rly, and some of them are 
subject to altera.tions, so that it will be 
enough to notice those that are more perma
nent and fundamental in cha.racter. 
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Of all internal territorial units magisterial CHAP. II. 
districts are the most important. They are ~ 
also fiscal divisions, though in the Cape :~:~~al dis

Colony the two are not always coin-
cident. In other words South African 
administration proceeds upon the plan of 
dividing the country into a number of 
districts, and of placing each in charge of a. 
general agent of government, who is a judicial 
as well as an administrative officer. In this 
respect its methods resemble those of India 
rather than those of England or the United 
States. As in India, they have had the effect 
of teaching the population to lean, over much 
perhaps, upon the local representative of 
government. The districts or divisions of a 
South African colony like many English 
counties are often named after the towns in 
which they centre, and where the magistrate 
resides; and in course of time they establish 
themselves in the minds of the inhabitants al-
most as firmly as though they were physical 
features of the country. Usually they are 
adopted also as the basis of the electoral con"' 
stituencies. But in the Cape Colony electoral i;lectoral divi-

BIOns. 

divisions. can only be changed by the legisla-
ture, while fiscal divisions can be changed by 
the executive, and therefore the two have 
ceased in some instances to co-incide. 

The importance of making the unit of I. r bit l' a r J 
• • areas. 

government conform with natural condItIOns, 
can be seen from the interesting example of 
Nata1. Her map parades certain internal 
areas, called counties, whose existence 'is 
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CRAP. probably to be ascribed to the fact that the II. 
------- colony, when first Occupied, was prematurely, 

divided, before the experience necessary to 
show what districts would prove most con
venient had been gained. The consequence 
is that these county divisions have fallen int() 
disuse, and have been superseded for all prac
tical purposes by magisterial distric~s with 
boundaries better suited to geographical con~ 
ditions and popular convenience. Thecounties 
in fact survive mainly owing to certain pro
visions of the Natal Constitution which pre
serve them for parliamentary purposes. 

:t';''':re'!tu:e:: Some administrative areas are due to differ-
eharul&ctt&ir of ences in the population rather than to physi-pop a on. . 

cal features. The best example is that of the 
Transkeian territories, where the people are 
mostly natives in a primitive state of civilisa.
tion, and are necessarily subject to laws other 
than those which obtain through the rest of 
the colony. 

Buentlat dilrer· It is important to notice one essential point lillIe. between , 
~OIOnii at terri

d
- of difference between the magisterial districts, .or I. an 

~ti0. admini.- counties and other subsidiary units from the 
... a YI area.. • . 

eleven colonies and protectorates Into whIch 
South Africa is divided. The people in each 
of the minor units ar~ amenable in all respects 
to the government of the larger area of which 
their unit is part. If the Cape parliament 
passes a law applicable to the whole of the 
Cape Colony, the courts and the government 
will exact obedience from every individual 
whether he be in the Transkei, British Bechu
an.aland or the Western Province. One legis-

\ 
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la.ture is sovereign over all the minor units. 
But if the cpmmon interests of all South 
Africa require that a law uniform in its terms 
and in the manner of its administration 
should be made and enforced for the whole: 
country, no authority at present existsi 
legally competent to enact it, except the, 
parliament of Great Britain, in which the 
people of South Africa are unrepresented. 

CHAP. 
11. 

In theory the Imperial Government is Imperial goy.. 
• 1..'_ h 1 f B . . h S h el'lllJlent coa-sovereIgn over tIW w Ole 0 ntIS out fi.nes the exllP" 

Af · b· .. h b ClBe of legal! rICa; ut m practIce It never treats t e su - soYereigaty . to' 

t · t . d d· f mattePs· wbicll; con Inen as one, except In ee In so ar as affect the E_ 
. t t th E· C· I . I pire asa whole. IS rea s empIre as, one. ertam mperia 
laws, such as the Foreign Enlistment Act, 
apply throughout British South Africa. 
exactly as they apply to every country within 
the limits of the British Empire. Similarly 
the Imperial Government guarantees the Im-
perIal frontiers of South Africa from foreign' 
aggression, precisely as it guarantees the Im-
perial frontiers of all British dominions in 
every part of the world. But it never governs 
nor legislates for British South Africa as a 
country, which requires in any respect one 
general law or administration over its whole 
extent; nor is it ever likely to do so except on 
one future occasion for the purpose of 
establishing for ita singlC;} national govern-
ment, which action it will take only at the 
instance of the existing colonial govern-
ments. In the use of the authority. which in 
theory it possesses, the British Government is 
abstemious always, and acts on the principle 
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CHA.P. that, in matters which do not involve Imperial II. 
~ interests, South Africans must exercise sover-

eignty for themselves. For this reason it is a 
perfectly legitimate assumption for the prac
tical student of South African politics to 
make that the people of South Africa are pos
sessed of sovereignty in their own affairs, even 
though they have never combined to exer
cise it. 

'fb
f 

e &greement
f 

As things are, however, there exists no 
o a Damber 0 
dHrerent go,!!,- government in South Africa capable of acting 
erDmeDt. 18 • 
JleCeB&al'1 to for the country as a whole. It follows that In 
the exercile of II h' h ff· . lOyereignty In a matters w IC a ect Its common Interests, 
'outh Afrioan •• 
alfai... any general actIon, WhICh may be necessary, 

must be taken by eleven different governments. 
If, for instance, some cattle pest broke out in 
North-Eastern Rhodesia, a law might be put 
in motion for the enforcement of measures 
necessary to arrest its progress by the 
Governor of Nyasaland at the instance of the 
resident commissioner of North-Eastern 
Rhodesia, who is a servant of the Chartered 
Company. But the operation of the law would 
be confined within the boundaries of North
Eastern Rhodesia, and in order to extend it to 
Nyasaland it would require to be enacted 
afresh by the Governor of that protectorate. 
For North-Western Rhodesia it would have 
to be again enacted by the High Commis
sioner, at the instance of the adnlinistrator, 
who holds office under the Chartered Com
pany. It would next have to be passed 
through the legislatures of Southern Rho
desia, the Transvaal, the Orange River 
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Colony. Natal and the Cape Colony. In the 
Bechuanaland Protectorate. Swaziland and 
Basutoland it might be brought into force by 
proclamation made by the High Commis-
sioner. It might easily happen that 
apathy or delay on the part of intervening 
colonies or protectorates might jeopardise the 
interests of others further south. whose 
governments would have no legal power to 
command or to enforce the measures which 
their safety required. 

CHA.P. 
II. 

We may sum up the existing position by The po.siUoll 
• summarised. 

saymg that the legal power to make and to 
administer laws for all South Africa is held 
in abeyance in the hands of the Imperial 
Government. which does not represent its 
people. The South African people have as 
yet created no government competent to 
assume sovereignty in matters which affect 
them as a whole. and to wield it on· their be
half. To accomplish this is the object of 
national union. 



PART II. 

PRIMARY FUNCTIONS OF GOVERNMENT. 



CHAPTER III. 

INITIAL CLASSIFICATION. 

In organized. States the government, acting CHAP. 

on behalf of the community as a whole, under-~ 
takes'certain functions on the ground that it Scope of ihis 

can discharge them better than individuals part. 

could for themselves, either singly or in 
concert. The second part of our enquiry 
will therefore be devoted to a:nalysing the 
business which governments in South Africa 
have chosen to undertake. Beginning with 
those functions, which from their nature 
governments have no choice but to assume, it 
proceeds td those which in many States are 
left to individual enterprise. 

Government implies the existence of. a com
munity, and a community implies the 
existence of law. Law is to society what 
gravity is to the solar system. But the law of 
man, unlike a physical principle, can be 
altered; and the first function of government 
arises from the fact that such changes in the 
law of society are subject to human direction 
and control. Chapter IV. is designed to indi
cate the effect of South African disunion on 
the growth and administration of law. 

E 
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CHAP. In order for a community to be preserved as 
III. 
~ a social unit, it must be defended from attack 

from without, from disruption from within, 
and from dissolution arising from general 
neglect to observe the law which unites it. 
Chapter V. shows how far the present govern
ments in South Africa are qualified to fulfil 
the functions of defence, suppression of revolt 
and police. . 

Chapter VI. deals with the responsibility 
which rests upon the government in such a 
country .asSoJlth Africa, to select and to 
arrange the human material of which its 
society is .or may be composed: that is, it 
reviews the native and immigration policy of 
the various governments. 

Chapter VII. discusses the improvement of 
society, in other words the action which 
government takes towards the conservation of 
the health, fortune and character of the popu
lation. In this chapter the various systems 
of public health, poor relief and education are 
described. 

Chapter VIII. deals with communications, 
showing how government is concerned .with 
shipping, harbours, railways, roads, posts, 
and telegraphs, and also the effect of disunion 
on the various .services. 

Chapter IX-examines the various 
activities ,of the State devoted to the 
promotion of .industries under the headings 
of agriculture, fisheries, mining and 
manufactures. 
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In Chapter X. the conclusions arrived at 
in the last six chapters are summarised with 
a view to discovering the principle upon 
which primary functions of government 
should be divided between central and local 
governments in South Africa. 

ClIAP. 
lli. 
~ 



CHAPTER IV. 

THE LAW. 

ORAP. Nationality is the product of various 
IV. C. 
~ causes. ommumty of race, language and 

J)hreraltyoIJ ... relioion all help to unite multitudes of men 
Mada to impaJlo t)-

feeling of Jll~~ and to make them feel and act as one people. 
ilODal onity. ••• 

Second only to these in effectIveness IS the 
habit of obedience to a uniform law. The 
reoognition of the same principles and rules 
as governing men in their relation to each 
other goes almost as far to promote inter
course, sympathy, and the instinct of united 
action, as similarity of thought, speech and 
worship. If the courts of the Cape Colony, 
for instance~ declared the law of contract to 
differ in any fundamental respect from the 
law of contract observed in the Transvaal, a 
serious obstacle would be created in the way 
of business relations between the two colonies. 
And the ill effects would go further. Out of 
the divergence of la.w and business methods 
there would gradually grow an antipathy 
which would tend to weaken the feeling of 
common nationality. 

IItllltipliolty of The last chapter traced the process which 
legillaturel ne- • . 
eea8ar~ )to- would be necessary In order to make a. Un!-

:::-t!tut~1:~~ form law for South Africa.. Even if each of 
the la.w-making a.uthorities which now exist 
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were a single person, they would seldom enact 
identical laws except under the pressure of 
some immediate necessity. But as it is, the 
more important legislatures are not in-
dividuals but popular assemblies; and 
if the process by which such assemblies 
legislate, as described in a. subsequent 
chapter, be considered, the practical 
difficulty of obtaining uniform legislation 
will be perceived. It is the exception 
rather than the rule for one legislature to 
make any conscious attempt to copy the work 
of its neighbours, and the result is seen in 
the extreme diversity of the statute laws of 
South Africa. 

CHAP. 
IV. 

Some idea of the matters which have Sphere.o~local 
and Dai108.1 

formed the subject of legislation in the legislatioD elil-
•• tiDgailhecL 

varIOUS colomes may be gathered by consult-
ing the index to their statute-books. A glance 
will show that in many cases local differ-
ences in the law cause little or no incon
venience. If the law of one colony relating 
to inns or to shop hours is inferior to that of 
the other colonies, only its own inhabitants 
sufier, and the rest of South Africa is none 
the worse. In such matters where the effect 
is localised, it is best that each locality, which 
may have conditions peculiar to itself; should 
suit its own tastes. Not only will local needs 
be better served, but the energies of the 
central legislature will not be diverted from 
its proper concerns. But it is equally true 
that there are many matters in which the 
great diversity of statute law in the different 
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CHAP, parts of South . Africa. is the source of infinite IV. 
~ confusion and mischief. 

No argument is needed to show what com· 
plications arise from the existence of several 
different laws in various parts of British 
South Africa on such subjects as marriage, 
insolvency, bills of exchange, or the attesta
tion of documents. Many other examples 
of the inconvenience which this diversity 
occasions will appear in these pages and more 
especially in the course of the present 
chapter. 

DitrePence In In addition to this, a waste of money and 
worcilngPendera • 
declalonsln ono legal talent results from the duplIcation of 
colon, ulelos. 
for purpole of statutes; for where two laws have the same 
Interpretation •• • 
ia another. purpose but dIffer m terms, rulIngs on the one 

offer little help to the interpretation of the 
other. The immigration laws of the Cape 
Colony and the Transvaal, for instance, are 
identical in policy, but are differently 
worded and arranged. Decisions of the 
supreme court at the Cape, therefore, can
not be used as a guide by the officers of the 
Transvaal, so that the· results of proceedings 
which ought to be serviceable to the whole 
country are of no value beyond the limits of 
one colony. . 

'l'lt condition The only cure for this state of affairs will 
aocena., *0 • ..' 
lecure uniform- be found in the creatIon of a smgle leglsla· 
It, of law, • 
•• *abli.hmeDC ture competent to leO'islate for the entIre 
ofna*lollallegls. ' 1:>. 
la'uPe. country in matters which affect It as a whole. 

But even this is insufficient. The law must 
not only be made, but must be applied on 
uniform lines; that is to say, machinery must 
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be provided which will secure that the law is 
uniformly interpreted. Bitherto we have
Spoken only of statute law, but an equally im
important element in the legal. system of a. 
country is its body of common law. Now, at 
first sight the conditions of South Africa in 
this respect are favourable. All the coionies 
south of the Zambesi have started on a 
uniform basis. North of that line the Eng-
lish common law has recently been adopted, 
for reasons which it is difficult to appreciate, 
but south of it the Roman-Dutch law every-
where obtains in British territory. Never-
theless, the apparent advantage is being 
rapidly lost, because, as a matter of fact, the 
common law in the various colonies has al-
ready begun to diverge. To some extent this 
divergence is the result of legislation, which 
has superseded portions of the common law 
by statute law .. A good example is the diverse 
treatment of laesio enormis. This doctrine 
of the Roman law enables the· court to set 
aside a contract of sale, exchange, division 
or hire, in which one party receives twice the 
value obtained by the other; the idea being 
that the law cannot be made to support too 
unreasonable a bargain. The doctrine has 
been abolished by statute in the Cape Colony, 
but it endures in the Transvaal as part of the 
common law. 

CHAP. 
IV. 

A more important and" continuous cause Unifol'mity . iIt 
. iDtel'pl'etatloa 

of divergence is the different treatment seoul'ed by .. 
• oommou COUl't 

which the common law has recelved at of appea.l. 

the hands of the different courts. In 



56 

CHA.P. theory the courts are confined to inter-
IV. 
~ preting the statute law and the common law. 

But the decision of a principle of law in one 
case, until reversed either by a superi()r court 
or by the legislature, influences the decision 
in similar cases which may occur the~eafter 
under the jurisdiction of the same govern
ment. In reality therefore the courts do not 
merely interpret, but actually mould, the laws 
-a fact recognised by the jurists who speak 
of judge-made laws in contrast with the 
statutes enacted by the legislature. U nfor
tunately judges are apt to interpret the same 
text in different ways, a fact which once led 
a peevish attorney-general to exclaim: "I 
can tell you what the law is, but what Her 
Majesty's judges will say it is, God only 
knows." It thus happens that the rulings of 
one court often conflict with those of another; 
but within one and the same State uniformity 
in case-law is secured by the establishment 
of superior courts, culminating in one 
supreme court of appeal, which in the last 
instance decides any conflict between the 
judgments of inferior courts. . 

BI!I.Ung S.L The complexity of the system of courts by 
JudiCIary and Ita 
effect. on law. which the laws of South Africa are now 

Statement 
lY. 

Statement 
Y. 

administered will be understood on reference 
No. to Statement No. IV., where the whole judicial 

machinery of the country is shown, and to 
No. Statement No. V., in which the jurisdiction of 

every court, original or appellate, is set forth. 
The former shows that a court of appeal 
exists within the limits of each colony in the 
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form of a supreme court or a high court. to 
which disputed questions caD. be carried from 
the courts of inferior jurisdiction. Such a 
court. as we have said. ensures uniform inter
pretation of the law within each colony. But 
South Africa. as a whole. has no such single 
tribunal to keep its common law consistent; 
and therefore. in spite of its being originally 
identical. it is only to be expected. in the 
absence of a common court of appeal. that 
conflicting decisions of the supreme courts 
which administer justice in the respective 

.I 

colonies. will lead in time to serious diver-
gence. Two striking examples will be suffi
cient to show how such divergences arise. and 
to what extent the common law may differ 
in two colonies. even in respect of prin
ciples which affect in the most fundamental 
manner the ordinary relations of business. 
In dealing with the law of contract the 
supreme court of the Cape Colony has held 
that the element of consideration is an 
essential part of contracts which can be en
forced at law. The supreme court of the 
Transvaal has held. on the contrary. that'the 
doctrine of consideration is no part of the 
Roman-Dutch law. and that all contracts or 
promises deliberately and seriously made for 
any reasonable cause can be enforced by the 
courts. Again. the courts of the Cape Colony 
have held that a lessee holding under a short 
lease can. ,without the consent of the lessor. 
transfer his liabilities under the lease by 
cession or assignment to third parties. The 

CHAP. 
IY. 
~ 
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OIuP. supreme court of the Transvaal has held, on IV. 
---- the contrary, that this is not the law, and tna.t 

the lessee in' such circumsta.nces can only 
transfer his liability to a third party with 
the lessor's consent. Other instances might 
be given, but these serve to show that im
portant and fundamental differences of la.w 
may arise between two colonies in South 
Africa, not by any act of the peoples con
cerned, but simply from the nature of the 
machinery which exists for the interpretation 
and application of the law in each, 

PriY7 Council The sole means of securing that the various 
Dot; intended to . , 
maintain uni- supreme courts shall mterpret the same law 
formlty in law 'f ml f S h Af" 'd d b of different; Un! or y or out rIca IS proVl e y 
.010Dies h' h f 1 h' d' . I . 

I t e rIg t 0 appea to t e JU lCla COmmIttee 
of the Privy Council in England. Now, in 
the first place it will be apparent from the 
extent of the Privy Council's jurisdiction that 
i t8 judicial commi tteewas not consti tuted with 
the special object of securing uniformity In 

the laws of the many colonies for which it is 
the ultimate court of appeal. Australia., New 
Zealand, part of Canada, and the territories 
north of the Zambesi, observe the common 
law of England, while the law of French 
Canada is founded on the Roman law. Cey
lon and British Guiana, like the greater part 
of South Africa; follow the Roman-Dutch 

\law. In India, again, the English common 
l\w is recognised, but not to the exclusion of 
na~'ve law and custom, and the Privy Council 
ma be called upon to determine issues arising 
unde the latter. The truth is that the Privy 
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Council exists, not to preserve unifol'mit1 in C1i..lP; 
IT. 

Imperial law,but to secure to litiga.nts' dis-~ 
satisfied with the findings of local Courts in 
any part of the Empire~ the privilegE} of 
appeal to a tribunal of paramount authority. 
It serves to maintain: and to diffuse through-
out the Empire traditions of exalted justice; 
and it stands for a symbol of Imperial unity. 

In the second place though the Privy· Coun- no~ adapted fop 
, domg so. 

cil administers the same body of' common law 
from theZambesi to Cape Agulhas, and might, 
therefore, be supposed to exercise a unifying 
influence within these limits, yet as a matter 
of fact it is in no position to do .80. In 
actual practice the expense of applying 
to a court 6,000 miles away is so great that 
few appeals are carried to it from So:uth 
Africa, too few to secure the uniformity 
which ought to exist in the principles of law 
as applied by the different colonial courts. 
It still remains, therefore, for South Africa 
to establish for herself such a court of appeal 
as will secure harmony in the interpretation 
of her laws. 

In this matter warning should be taken rn~~:ple of 

from the example of India. Some forty or 
fifty yeat;s ago uniformity was attained in the 
principal branches of Indian law, which were 
codified with immense labour. No single 
court of appeal, however, was establish~d in 
India itself, and there are at present no less 
than nine different courts beyond which no 
appeals can be carried except to the judicial 
committee of the Privy Council in I,ondon. 
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OlUP. 
IT. The consequence is that different and incon-
~ sistent bodies of case-law have been growing 

up. and the uniformity ~riginally provided 
by the codes is disappearing. In the case of 
the civil procedure code, indeed, the diversity 
is now so great that the eminent English 
lawyers who have attempted to grapple with 
it have long hesitated to undertake the task of 
re-codification. 

Abodin at- This defect in the J'udicial system of South tempt In the 

t:h' B*:uthBti.~: Africa is so patent that efforts have already 
ricall court of been made to remove it. More than three 
appealla 1905. 

years ago the matter was referred for con-
sideration to the attorneys-general of the four 
principal colonies and Rhodesia, and although 
the report they made has led to no practical 
results, it is worth quoting at some length be
cause it shows how difficult it is to attain 
unity in any particular department unless a 
national government is fir~~ created to under-
take the task. i' 

We have the honour .to report, each to his own 
Government, the conclusions we arrived at with regard 
to the establishment of a South African Court of 
Appeal, at a Conference held in Bloemfontein on the 
9th and 10th of this month. 

The most opportune time for establishing such a 
Court would be undoubtedly when the different Colonies 
of South Africa are federated under a central Govern
ment, which would appoint the members of the Court 
and establish its domicile at the federal capital. 

In considering any scheme for the establishment of 
such a Court prior to federation, the disadvantage of 
not having one authority to appoint its members is 
apparent, and it is exceedingly difficult to suggest any 
proposal in that connection which is free from objection. 

A scheme was put before us for discussion, under 
which it was proposed that a Court of Appeal shoul4 

_.be constituted of five members selected exclusively from 
judges of the Supreme Courts of the different Coloniea 
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of South Africa, who would, after their appointment CHAP. 
on the Court of Appeal, continue on the judicial IV. 
establishments of which they were members, and would ------.,.-
therefore be in the unenviable position of being both 
judges of appeal and judges of courts from whose 
judgments appeals would be heard: Their salaries as 
judges of Supreme Courts would, of course, continue to 
be paid by their own Governments; only such allow-
ances as may be given them for attending the sittings 
of the Court of" Appeal would be paid jointly by all 
the Governments. 

The . scheme further provided that the selection of 
the members of the Court of Appeal was to be made 
by the majority of the Governments who became parties 
to it, and all expenditure incurred in connection with 
such Court was to be met by equal contributions from 
such Governments. 

The obvious and perhaps. only argument in favour of 
this scheme is its economy; the objections to it are, 
however, so serious that we felt we could not recommend 
it to our respective Governments. 

We fully recognise that it is impossible to have one 
authority to appoint members of a Court of Appeal 
established before the Colonies are federated under one 
central Government,' and that each Government which 
is a party to its establishment may fairly claim a voice 
in such appointments. It does not appear to us, 
however, equitable that the expenditure incurred in 
connection with the establishment of the Court should 
be equally shared by the different Colonies, which must 
be the case if each Government is to Jiave an equal 
voice in the appointment of the judges thereof. It is 
manifestly unfair to make the contribution of Rhodesia 
towards such expenditure the same as that of Cape 
Colony or the Transvaal, from" which would come most 
of the work to be dealt with by such a Court. It 
appears to us clear that the expenditure should be fairly 
apportioned between the different Governments on an 
equitable basis, and that the voting power of each 
Government on all matters 'in connection with the 
eiltablishment and working of the said Court, which 
have to . be decided by the majority of the votes 
of the Governments, should be in proportion to its 
contribution~ 

The objections to limiting the selection of the members 
of the Court to judges of the S,upreme Court of the 
different Colonies appear to us to be fatal to the scheme 
to which we have referred.. It is quite possible that 
two of the judges of appeal may be members of'the 
same Supreme Court. They would probably have to 
attend the sittings of the Appeal Court three or four 
times a year. Their absence from the Supreme Court 
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PIlAr-. of which they are also members would seriously hamper 
IV. the work of that Court, and would necessitate the 
~ appointment of acting judges to cope with it. It could 

not be expected that leaders of the Bar would take 
thes4i\ acting appointme~ts. for not only would the 
pecuniary sacrifice be too great, but the fact that they 
would probably have been consulted in most cases 
which would come before the court for hearing during 
the .-,emporary absence of its two permanent members 
would disqualify them from taking part in such hearing. 

In the event of· an appeal from the. decision of a 
Supreme Court, two of whose members are also members 
of the Court of· Appeal, consisting, as the scheme 
proposed, of five members, the difficulties would be 
even greater than those we have referred to above. 
Such an appeal could only be heard by three members, 
for it is unreasonable to suppose that the two judges 
from whose judgment the appeal comes could take part 
in the hearing. We do not believe that the public 
would be satisfied in having the unanimous decision 
of a Supreme Court of three judges heard on appeal 
.by three other judges of equal status. It appears to 
us to be absolutely necessary, if the Court of Appeal 
is to have the confidence of litigants, that an appeal 
from the judgment of a Supreme Court should be heard 
»y the full Court of Appeal. It may be said that in 
any case where judges could not sit on an appeal from 
the decision . of a Supreme Court, because they were 
parties to that decision, acting appointments could be 
made so as to make up the full strength of the Court 
of Appeal. We think such acting appointments would 
pe most unsatisfactory; it would be difficult to find 
Iluitable men to take them; they would have to be made 
probably at every sitting of .the Court, causing such 
frequent changes in its personnel as would impair its 
efficiency and destroy public confidence in it. 

It was suggested that the above difficulties might 
be got over .by constituting a Court of seven judges 
instead of five, all to be selected from members of 
judicial establishments' in South Africa. It did Dot 
appear to the majority of us, however, that this 
amendment cured the defects of the Bcheme, or removed 
the fundamental objectionwbich all of us had to judges 
of a Court of Appeal remaining judges of Courts from 
which appeals lie to it. . 

We are unanimously of opinion that if • Court of 
Appeal is to be established before federation, it should 

e established as far as poBBible on lines which would 
e followed were it established by a federal Government; 

an d that it is essential that such a Court should consist 
.of ;nembers who are judges of appeal only, and selected 
fro . the men in South Africa most competent to fill 
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such positions, whether they be on the Bench or /lot CHAP. 
the Bar. n. 

We have IIolready pointed out that one of the ~ 
difficulties of establishing such a Court. before federation 
is that there is no .one au~hority such as a federal 
Government to appoint the members thereof. We have 
come .to the conclusion .that the only way in which such 
appointments could be made before federation .is ,by the 
majority of the votes of the different Governments. It, 
would not, as we have previously mentioned, be fair 
that the contributions towards the expenses of such a 
Court should be equally divided between the different 
Colonies, nor would it ,be fair if the contributions are 
different that the voting power should be equal. The 
proportions in which we recommend that these' contri-
tributions should be made, will be seen on refer-
ence to article five of the annexure, which we have 
arrived at roughly by the following reasoning : We 
considered that the strength of the judicial establish-
mepts ,of each Colony would be a fair jndication of 
the amount of litigation in, that Colony with which ,the 
COlirt of Appeal would have to deal, as well as its 
popUlation and revenue. We tho¥ght on thisbll.Sis. that 
the Cape Colony and the Transvaal should contnbute 
equally between them two-thirds of the expenditure of 
that Court, that the Government of Natal should 
contribute one-sbrth, the Orange River Colony one-
ninth, and Rhodesia one-eighteenth. In reducing this 
to .a 1C0;mmon denominator the proportions would be as 
follows: Cape Colony, twelve-thirty-sixths; 'fransvaal, 
twelve-thirty-sixthil; . Natal, six-thirty-sixths; Orange 
River Colony, four-thirty-sixths; Rhodesia, two-thirty-
f:Iixths. 

After arriving at ,the above proportions it was felt 
by some of us that the contribution ·of Natal ,was not, 
sufficient as compared with that of the Cape Colony and 
Transvaal, while the contribution of Rhodesia was too 
small in comparison with that of the Orange RiveJ,' 
Colony; it was then agreed to make the proportions 
thQSementioned in ;articlefive of the annexure. We 
do not ~oubt but that a more equit/l.ble ,basis will be 
suggested on which these contributions should be calcu
lated. We think, however, that in whatever proportions 
the Colonies contribute "to the expenqiture incurred in 
eonnection with the Court of Appeal, the voting power 
of each ,Gov~ment on ,.llquestions whiQh have to be 
decided by a majority of the Governmentsflhould Jle 
proportionate to its contribution. • . . • 
It ,is a question ,of ,some importance in dealing with 

the establishment of a .Court of Appe/lol ,to decide from 
what Courts in each Colony appeals should lie to it. 
Some ,(If us' werestrOllgly of ,the ,opinion that only 
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appeals from the Supreme Court of a Colony should be 
heard by the Court of Appeal j and that to allow a 
person to appeal from the Circuit Court of a Colony 
direct to the Court of Appeal, without going first to 
the Supreme Court of that Colony, would lower the 
status of the latter. There being a difference of opinion 
on this point, we came to the conclusion that it should 
be left to each Colony to decide by its own legislation 
from which of its Courts an appeal should lie to the 
Court of Appeal. • . . . 

Dated this 26th day of January, 1905. 

RICHARD SOLOMON (Chairman). 
VICTOR SAllPSON. 
G. A. DB ROQUBFBUIL-LABISTOl1R. 
H. F. BLAINE. 
C. H. TBBDGOLD. 

It is scarcely necessary to add that the 
labours of the five attorneys-general were 
abortive, and that no action has ever been 
taken on their report. 

PoiDtaforfutlll'e So far we have endeavoured to show that 
conBidera tion 
when eaiablish- if uniformity is to be secured in the case-law 
ing oourt of. • 
appeal for S.A. of South AfrIca there must be established one 

court of appeal in the country itself with 
jurisdiction over its entire area. There are 
certain subsidiary questions which deserve 
mention, although to attempt their answer 
IS beyond the scope of the present 
enquiry. In the first place, should the South 
African court of appeal entirely take the 
place of the existing courts of appeal! If 
not, should litigants be allowed under any 
conditions to appeal. straight to the Privy 
Council without carrying their case first of 
all to the South African court of appeal! 
Lastly, there is the question whether appeals 
should be allowed at all from the South 
African court of appeal to the Privy Council. 
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·Whatever the solution of these problems may CHAP. 

be, care IIiust be taken to avoid the position ~ 
created in Australia, where appeals in two 
cases, both involving the same point, were 
taken, one to the supreme court of the Com
monwealth, the other to the Privy Council. 
The two courts arrived at opposite conclu-
sions, and no provision existed for settling the 
point in dispute • The lesson is that one court 
or the other must be made paramount. 

The supreme courts of the different colonies, Executive me-
• • tionB of the 

eIther directly or through the agency of eoul'h. The 

ffi II d b th . .. legal profes-o cers contro e y em, exerCIse certaIn Im- sions. 

port ant executive functions, to which we have 
now to refer. The :first of these is the busi-
ness of admitting to the various branches of 
the legal profession persons desiring to prac-
tise law. In the exercise of this duty the 
courts are guided by the laws in force in the 
various colonies~ and all are different. In: 
Natal, for instance, the same person may 
practise as attorney and as advocate, but in 
the Cape Colony and the Transvaal the 
two branches of the profession are 
kept distinct. Sometimes admission to 
practise in one colony qualifies a man for ad
mission in another; more often it does not. 
The intricate provisions governing these mat
ters cover no less than 31 pages of the .Legal 
Handbook of South Africa. No reasonable 
person can doubt that the law upon the sub
ject should be unified, and that the duty of 
administering it should be imposed on one 
court supreme over all South Africa. Pro-

F 
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OHAP. fessional skill is as much entitled to free trade 
~v . 

.-.,- within the frontiers of South Africa. as agri-
cultural produce, and a. lawyer qualined to 
practise in one part of the country ought to 
be able to practise in any other. 

Bxecutiye olD- The two. chief executive agents of the 
OHI of the IUp-

reme oourt. supreme courts are the sheriff and the 
master, offices which are often filled by one 

The sherifi'. and the same person. The sheriff's duty is to 
provide juries and to execute orders of the 
court, though the latter function is, for the 
most part, actually performed through deputy 
sheriffs, whom the sheriff appoints and super-

The master. vises. The master of the supreme court sees 
that all wills are in order and are duly carried 
out.· If an owner of property has died intes
tate he arranges for the distribution of the 
estate among the heirs according to the laws 
of the country. Incidentally he watches the 
interests of heirs and minors. Again, if an 
owner of property becomes bankrupt, the 
master supervises the working of the 
machinery for distributing the rights in his 
estate among the creditors. If the law is 
clear he acts on his own initiative, but it is his 
duty to see that every obscure point is brought 
up for decision by the court. His duties 
frequently lead him to obtain valuations of 
property, and he is for this reason the public 
officer entrusted with the work of granting 
certificates of competence to sworn appraisers. 
In some colonies the master, in his capacity 
of commissioner of protocols, also supervises 
the stamping and registration of (feeds by 
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notaries: in others this duty is discharged 
by the magistrates! under the supervision of 
the supreme court. 

All that has been said as to the advantages 
of one system of law and one central judicial 
machine applies equally to all these functions. 
It would be a clear gain to South Africa. if 
all proceedings in execution, and all the busi
ness of administering the estates of. deceased 
or insolvent persons were handled on uniform 
and consistent lines .. 

RIGHTS DEPENDENT ON REGISTRATION. 

Landed Rights. 

CHAP. 
IV. 

--v----' 

Wehave seen how the settlement of personal Righta depen
dent upon go'l'-

rights may be regarded as the first of the ernment re-
. f . f dh corda. prImary unctIOns 0 government, an ow 

the laws and courts and executive officers of 
the courts are the principal parts of the 
machinery which it employs for this purpose. 
But closely connected with them are other 
agencies only less essential to the same object. 
These may be roughly classed together as 
registering officers. In the modern StatE) there 
are certain classes of rights which derive thei!' 
validity wholly or in part from some form of 
record for which government assumes respori
sibility. Marriage is a case in point; but as 
the registration' of marriages has statistical 
significance and is usually connected for 
reasons of convenience with the record of 
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CHAP. births and deaths it will be considered more IV. 
~ fully when we are dealing with the question 

of population. For our present purpose the 
most important rights which the State under
takes to record are those of property in land. 

The element. of In this book the word "land" is used in 
land nlue. 

its legal sense, as including everything be-
neath its surface as well as the water and 
space above it. The value of any piece of 
land apart from its extent depends upon (i.) 
its position, (ii.) the capacity of its soil for 
producing vegetation, and (iii.) the minerals 

CertaintyoUeu' which can be extracted from it. Whatever 
ure Decessary to 
eDco~age pro- is the natural capacity of the soil, its actual 
iuotlOD. 

production depends on the amount of human 
skill and energy devoted to its development. 
Nothing tends to paralyse the energies of 
producers more than uncertainty whether 
they will reap what they have sown. Accord
ingly, it is one of the first functions of 
civilised government to guarantee to each 
man the fruits of his own labour. Theobvious 
way of doing this is to grant to individuals 
definite rights over definite portions of lana. 
The legal system used for the purpose is effec
tive exactly in so far as the rights which it 
establishes are clear and easily ascertained. 

CfoBtl
l 

Y d lteYBtem In older countries such as England, where o an Dure 
in E!,gland

d 
de· the social system has developed slowly, with

pendangoD ocu· 
meDtlinpriYate out violent changes either by conquest or 
landl. I" h . I d d b revo utlOn, rIg ts In an ten to ecome 

extremely complicated and difficult to discern. 
Every owner is himself responsible for main
taining his title to the rights which he claiIns, 
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and he must maintain them if challenged by CHAP. 
IV. 

producing evidence that they have been trans- ---v---

mitted to him from a former owner, .whose 
title the. challenger cannot. impeach. In 
England this requirement greatly increases 
the difficulty and expense of any dealing in 
landed property. 

A new country starts its career with many Land tenure, in 
. • • • new countrlel 

advantages. It has behmd It all the experl- depending on 
, . • public regiBtra, 

ence of the old world If It chooses to make tion a. grea.t 1m-

f 't d 11 h fi . k proyemenfi. use 0 1, an genera y t erst use It ma es 
of it is to insist on a scientific definition of 
rights in land. Its method is somewhat as 
follows. Having equipped itself with a ready-
made system of government it assumes boldly 
that the whole of .the land in the country 
belongs to that government in the first in-
stance. The government then initiates pri-
vate rights in land by granting to particular 
individuals clear and exclusive rights over 
different portions of the surface which are 
indicated by beacons on the spot. It embodies 
these rights in a deed of grant; but, lest such 
a document should be tampered with and 
fabricated or otherwise abused, the govern-
mcmt insists that its possession does not in 
itself complete the holder's title to the rights 
which it purports to confer until the docu-
ment itself has been formally registered in a 
central office, and a duplicate copy has been 
filed there which any man may see. But the 
initial grant is only the simplest· part of the 
entire business of securing landed title. Tlie 
grant of complete ownership of course in-
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CHA.P. eludes the right of transferring to another 
IV. 
~ person the title granted, either in whole or 

in part, and either absolutely or conditionally 
-as, for instance, by hypothecating or pledg
ing the land as a security for debt. Here, 
again, the government steps in and insists 
that such transfer or hypothecation shall be 
effected by a document which shall only be 
valid when recorded by the registrar of deeds. 
The law differs in many respects in the various 
colonies, but, generally speaking, registration 
is necessary to complete the title to any rights 
over land other than leases of shorter dura
tion than ten years. 

Accurate dia- All the laws, however, agree in demanding 
gram. essential 
io land registJ.'a- that not merely are the nature and extent of 
*ion. the rights granted or transferred to be shown 

in the deed of grant or transfer, but also that 
the particular portion of land to which these 
rights apply, as indicated by beacons on the 
ground, shall also be shown on an accurate 
diagram, attached to the deed. Not only has 
the government to see, therefore, that the deed 
effectively carries out the transaction which 
it purports to record, but also that the dia
gram is accurately drawn and includes such 
mathematical data as will enable the exact 
position of the land to be determined in re
lation to adjacent' portions. Sometimes new 
governments are careless or inexperienced 
enough to grant portions of land which have 
not been exactly located; with the result that 
one and the same piece of land may be granted 
to two persons, or on the contrary that the 
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land granted cannot be identified in situ. In CHAP. 

Canada such inaccuracies have been the cause ~ 
of extreme confusion~ as will be seen in Lord 
Durham's famous report, and similar trouble 
is said to have occurred more recently in 
British East Africa. The history of the 
Swaziland concessions offers an example 
nearer home. Only the existence of an accu-
rate register makes it possible to ascertain 
certainly, easily and cheaply what rights exist 
over land and in whom they are vested. 

We have now to see how the South African System of deeds 

1 . h . ded f h· A registratioD in co omes ave proVl or t IS matter. C- the Yarious col-

cording to the customs of Holland transfers oDies. 

of landed property had to be effected coram 
lege loci; and in the Cape Colony the original 
arrangement was for the registration of deeds 
to be similarly conducted by a judge of the 
supreme court. As the work increased, how-
ever, it came to be entrusted to separate 
officers who act on their own discretion, sub-
ject always to the liability that their decision 
may be tested before the courts, in which case 
they must obey the judicial decision. In .ldYaDt.&ge of 

. . >. f . I t centralised ng-matters of busmess It IS 0 ten essentJa 0 istratiou. 

ascertain the extent of a person's property in 
land, and for this reason among others there 
are certain evident advantages in arranging 
that all land within the jurisdiction of one 
government should be registered in a. single 
office. Natal, the Transvaal and the Orange 
River Colony have each one central registry 
of deeds, although in the Transvaal, for 
reasons which are really historical, leasehold 
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IV. 

-v---

Plate No. II. 
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townships in mining areas are registered in 
local offices, called the registries of mining 
rights. The Cape Colony, however, is divided 
into no less than four registration districts, 
each with its separate registry, situated 
at Cape Town, King William's Town, Vry
burg and Kimberley respectively. The exist
ence of so many offices is due to the fact that 
Kaffraria, British Bechuanaland and Griqua
land West had each a registry of its own 
before its inclusion in the Cape Colony .. 
The inconvenience, though not the extrava
gance, of this arrangement is partly mitigated 
by depositing for reference at the registry of 
deeds in Cape Town duplicates of all records 
filed in the provincial registries. The civil 
service commission which recently reviewed! 
the public organisation of the Cape Colony, 
recommended the abolition of the three pro
vincial registries, but the Cape government 
appears to have decided that it would now 
lead to confusion to concentrate the record of 
all titles at Cape Town. If any proposal to 
centralise the deeds' registration of all South 
Africa in one capital is made, it will need 
to he considered in the light of the experience 
of the Cape Colony. It may well be the case 
that though uniformity of laws and methods 
can easily be attained, the balance of conveni
ence will still lie on the side of allowing the 
actual documents to be filed in provincial 
depositories. 
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CHAP. 
IV. 

Mining Rights. 

The system of registration which we have ~ 
. d 'b d' . Conditions dif· Just escn e applIes to the ordmary rights fe.r!lntiating 

f h·· . 1 d mlDlDg from ag-
O owners lp III an. We must now con- l'iculturalindul-

sider the special system of tenure applied to try. 

mining rights, which equally depends on 
registration. When the principles of Roman 
and' English law, upon which the ordinary 
system of land tenure rests, were in the mak-
ing, farming values were the subject mainly 
in view. But in modern times, when the use 
of minerals as the raw material of wealth is 
continually increasing, young communities 
often find themselves confronted with a new 
problem. They are compelled to devise 
systems of land tenure which are specially 
adapted to develop the mining value of their 
land. To understand these we must ap-
preciate how an industry which depends on 
the mineral products of land differs from one 
which depends on its vegetable products. 

It is true that certain soils and climates are Scarcity of 
• • mineraldep08its 

more fitted to produce partlCular kmds of in workable 
• quantities eD-

plants and anImals than others. On the other hances 'h e i r 

h 11 
. - yalue. 

and, nearly every country can grow a Its 
own provisions if it sets itself to do so; a man 
who took sufficient trouble could grow vines in 
England and hops in South Africa. With 
minerals it is otherwise; no amount of pains 
can extract minerals from land which does 
not contain them. Nature herself has defined 
the possibilities of mineral production, and it 
so happens that she has restricted them by 
providing minerals in workable quantities in 
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CHAP. 

IV. only a few isolated places. It follows that 
~ the value of such deposits is proportionate to 

their rarity. 
~~fi!::!!l d~~ In the next place, while organic products 
pOBita further of land are raIsed upon its surface and the 
enhance. their • b'l' f h '1 f h' k' nlue. sUlta 1 Ity 0 eae SOl or t e dIfferent mds 

of products can,easily be learnt by experience, 
minerals have to be drawn from beneath the 
surface. In some cases they are sought 
thousands of feet below it. Their presence 
does not readily declare itself; they are either 
discovered by chance or more frequently by 
extensive and organised search, which is suc
cessful only after many failures. The cost 
of such searches operates to increase the value 
of the minerals. 

Development A further point of difference is that soil is exhausts mine. 
raI deposits. not exhausted, but improved by cultivation.. 

A farmer who devotes money and labour to 
the working of his ground knows that its pro
ductive value is permanently increased there
by; but the more capital and work a miner 
spends on development, the more rapidly is 
his property exhausted, and if he is a miner 
and nothing more, he does not care if his title 
expires as soon as the minerals are worked 
out. 

Thele GO n d i. It is apparent, therefore, that where 
tionl produce a • • 
1)'8temofmining mmeral values are m demand a government 
rightl differing. f d b d' . h' h d'# d' all from freeholtliS ace y con ItlOns w IC Iller ra IC y 
tenure. from those which have determined the defini-

tion of ordinary property in land. As a 
result, wherever the attention of a community 
is devoted to the mining values as opposed to 
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the farming values of land, we find a tendency 
to create an entirely different system of land 
tenure. Iri Cornwall and Derbyshire, the 
oldest mining districts in England, customs 
obtaIn (now codified in the form of statutes) 
which are quite foreign to the ordinary na-
tions of ownership in land, and actually bear 
a curious resemblance to the mining laws of 
South Africa. 

CHAP. 
IV. 

'fhe latter, however, are quite an in- 'l~e search f~l' 
d · h d h h' f· h' mlnel'als In Igenous growt ,an t e Istory 0 t eIT South Abica 

I t · .. rt t d' . Th stimulated by evo u IOn IS Impo an an InterestIng. e discoYel'Y sf 

highest kind of ownership granted under the diamonds. 

Roman and Roman-Dutch law appropriates 
to the private holder all the values in the land 
in his possession. The original owners of tlie 
land now occupied by the Kimberley mines 
held it on ordinary freehold title, and as soon 
as the enormous value of their contents be-
came apparent, steps were taken to deter-
mine whether such title gave the holders 
an exclusive right to the minerals. The 
Privy Council, finding nothing in the statute 
laws to the contrary, decided that the surface 
title included the mineral values; and its 
decision immediately placed the fortunate 
owners in possession of greater revenues than 
are enjoyed by the governments of some 
States. The fame of the djamond discoveries 
set an army of adventurers roving in search 
of minerals over the vacant lands of Soutb 
Africa, and over private lands wherever the 
owners would allow prospecting; and thus a 
new. situation was created for which provi-
sion had to be made. 
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c~~. • Just as in Europe the policy of encourag-
~ ing cultivation begot absolute ownership, so 

Prospecting led in South Africa the policy of encourao-ing to enactment of b-

mining laws' th d' f' I . n f h lrai al applied e lscovery 0 nunera s, espeCIa y 0 t It 

to publio land, rarer kinds, produced tenures of an entirely 
different character. It was necessary that 
the rights granted should be clear, easily 
transferable, and sufficient for the purpose of 
mining; but it was not necessary that they 
should be permanent. On the contrary, it was 
desirable that it should be made easy for the 
owner to vacate them, indeed. that he should 
find it difficult to retain them after he was no 
longer able or willing to make use of the land 
which they gave him. Laws were accordingly 
passed which authorised individuals to mark 
out for themselves portions of the public 
domain. and to hold them for mining purposes 
only, subject to the payment of certain fees, 
and prohibited mining upon public land 
except in accordance with these requirements~ 

Bed as applied As minerals came to light not merely on 
to priwate land. '. 

the public domain. but also on land In the 
possession of private owners, the s~me 

methods of dealing with them were annlied 
with slight modifications. In the Transvaal, 
for instance, the State declared that the work
ing and disposal of all precious minerals 
found on private lands belonged to it, and 
that these operations could be conducted only 
by its leave and subject to its control. It 
recognised the rights of the landowner by 
assigning to him a share of the licence fees 
which it exacted from claim-holders, and 
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afterwards by allowing him to reserve a cer- CHA.P. 

tain portion of his land for mining on his own ~ 
account. But it frankly abandoned the old 
idea, upon which the Privy Council had pro-
ceeded, that the owner had an absolute right 
to the minerals as well as to the other elements 
of value in his land; and it asserted its power 
to restrict the rights of owners over the 
minerals in their lands even where they had 
been granted on freehold terms. 

The original motive of the mining laws;n :r'axa.tionofmiD. 
~ mgrlghts. 

this country was thus to give each man such 
defined rights as would encourage him to 
search and work for mineral deposits, and to 
prevent disputes between several claimants. 
But when minerals were discovered in de-
posits so rich that the discoverers or their 
legal successors found themselves in posses-
sion of immense wealth, another motive began 
to influence the course of legislation. Hitherto 
the State had fixed the fees payable on mining 
licences mainly with a view to meeting the 
cost of administering the mining laws. But 
soon the idea gained strength that the State 
itself was entitled to a share in the rich pro-
ceeds of the new industry; and government 
began to frame laws to divert part of the 
wealth obtained from mines to the general 
purposes of the State by means of taxes levied 
in a variety of ways. These taxes are im-
posed, not only on mining rights granted by 
the State over public lands, but also on the 
mining rights held over private land whicli, 
as we have. seen, the government assumed the 
right to regulate. 
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CHAP. The result has been that in the course of IV. 
-----v--.... the last forty years the discovery of diamonds 

D~~er8U1 of and gold in South Africa and the conditions mmmg lawarls. J 

='~e ~:~sl~~f:; created thereby, have led to far-reaching 
In .differenc col· changes in the system of land tenure as well 
omel. ' 

as in the sources from which the public 
revenues are drawn. These changes, however, 
being handled not by one government but by 
many, have proceeded in the various colonies 
on widely divergent lines. Before the days 
of IJ,lining the Roman-Dutch law had given 
South Africa a fairly uniform system of land 
tenure; but the action of at least five different 
legislatures has since raised upon this com
mon foundation five systems of mining rights, 
all differing in a multitude of details from one 

Statement No. another. In Statement No. VI. will be found Yi. 
a comparative analysis of these five systems 
of law, which serves to show how exceedingly 
diverse their provisions are. Statement No. 

Statement 
YII. 

No. VII. is a list of the various statutes. So far as 

Method. of re
gistration. 

existing rights are concerned it is clearly im
possible to replace these laws by one uniform 
code: and even if such a code were limited 
to future rights, years of experience and 
lesearch on the part of a central government 
would be needed before it could be framed. 

For the present, however, we are concerned. 
not with the diversity of mining law, but with 
the means adopted for the record of mining 
title. Complex and multifarious as mining 
rights are, they are secured, generally speak
ing. in a way analogous to those in land; but 
in as much as they are temporary and differ 
in other ways from landed rights, and also 
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because. the difficulties involved in them de
mandspecial knowledge, and for other reasons 
as well upon which it is hardly necessary to 
enter, it is usual whenever such rights are 
numerous and important, to record them 
separately from landed title in special offices 
provided for the purpose. None the less this 
arrangement involves duplication of func
tions; because wherever land is subject to 
mining rights it is found necessary to note 
the fact in the deeds registry also, and because 
bonds executed against mining title must 
also be registered in respect of their general 
clauses in the same office. All that has been 
said about the difficulties of centralising land 
registries applies in even greater measure to 
those of mining title. But our main object 
has been, not to discuss the lines on which 
registration may develop in future, but to 
explain the important part played by the 
registry offices in the conservation of pro
perty, and to show how such agencies are an 
inevitable corollary to the judicial system of 
a. civilised State. 

SUf'fJeys. 

CHAP. 
IV. 
~ 

As we have seen, the accurate registration SlU'Yeyop·gene-
. . Ian . . f ral. Hia respon-

of rIghts m d mvolves the preparation 0 aibility fop the 

diagr uxili· ti· IlOPPetlmess of correct ams as an a ary opera on. diagram. at-
. ·b·l·t f th di tached to deeds, The ultImate responsl I 1 Y or e agrams 

a.ttached to deeds rests with the surveyor-
general of each colony. It may happen, as in 
the deeds office at Cape Town, that the routine 
work of verification is done by a surveyor at-
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CHAP. tached to the staff of the registrar himself; 
IV. 
~ but if any dispute arises between the registrar 

of deeds and the surveyor who has been em
ployed to frame the diagram by the parties to 
the deed, the surveyor-general is always the 
final arbiter. 

aDd by fixing We have already mentioned that the dia-
points by re-. . 
ferencetowhlch grams which form part of the deed of title mus~ 
,hey can be t 1 bdl· . dr Jocated. no on yea correct e meatlOn awn to 

scale of the boundaries of the land which are 
marked out by beacons and described in the 
deed, but that it must also bear on its margin 
such data as will enable the position of the 
boundaries to be located with reference to 
adjoining properties. The surveyor-general 
should also be able, if required to do so, to 
correlate the diagrams with points within the 
colonial territory whose position on the earth's 
surface has been carefully fixed. Evidently 
this work- is easy in proportion as such 
points are many and their interspaces small, 
and therefore it is one of the duties of the sur
veyor-general of a colony to provide as many 
master-points as possible throughout its terri
tory. 

IntimetbeState How much of this work remains to be done 
should produoe 
maps which in the vast extent of British South Africa 
would reDder 
priute surveys may be seen from the backward conditions 
BDnecessaryand • . • 
faollitate ad- WhICh eXIst, even in the oldest of the Colomes. 
minlltratioD • .• 
aDd business. In the Cape Colony, what IS called a prImary 

triangulation has been carried out on the 
" grid-iron system." But the sides of the 
triangles are from 20 to 100 miles in length, 
and owing to the peculiarities of the system 
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there are many places in the Colony which are 
separated by an even greater distance from 
the nearest master point. In order to remedy 
this state of affairs it is necessary by means of 
a secondary triangulation to establish beacons 
about 7 miles apart; but so far this has been 
done over a very small portion of the total 
area. In most parts of the Colony it is still 
impossible for surveyors to link the diagrams 
they have made to master points fixed by the 
government, and many of the existing dia
grams attached to title deeds ate not an in
fallible key to the tru~ position of the land to 
which they relate. 

These property surveys, together with 
the limited number of points which the 
government has fixed by primary or secondary 
triangulation, are the data from which the 
existing maps of South Africa are compiled. 
Maps of this description are useful for travel
lers and for enabling the country to be divided 
into districts for administrative purposes. 
But the surveys upon which they are based 
are made for cadastral purposes only, that i~ 
to say merely as a record of ownership, and 
they do not purport to show the conformation 
of the country or the character of the surface, 
whether cultivated or otherwise, or the ob
jects by which it is covered, such as rivers, 
roads, forests, buildings, or rocks. Such 
maps are no more than make-shift compila
tions, and differ in kind from the ordnance 
survey of the United Kingdom or from those 

G 

CHilo 
IV. 
~ 



82 

CHAP. 
IV. prepared in an even more accurate and 

----v- elaborate manner by most of the principal 
governments of Europe. They are quite in
adequate for military requirements, and 
altogether useless for any of the purposes for 
which topographical data are required, such 
as the projection of irrigation works, of rail
ways and other engineering schemes, or as a 
basis for geological surveys. The want of 
such maps is a serious clog on the develop
ment of the country, for without them a con
siderable amount must be spent in surveying 
before irrigation or railway schemes can even 
be considered by the government. . 

Advantage 0 f If a national government is established ther. 
centralising 1 d . akin h . . 
~d ngistra- are c ear a vantages ill mgt e regIstratIOn 
tJon and slU'Yey. d th . f I d b· . I an e survey 0 an su Ject to Its contro . 

We have already given some reasons for think
ing that it might be difficult, if not impoS3ible, 
to centralise all the registries of deeds in one 
place; but it would be a great gain if all of 
them were conducted upon one system and sub
ject to a single law. So far as mapping is con
cerned, it is evident that a central govern
ment which found itself responsIble for the 
natIve territories, for military operations, for 
police, and for railways, would have no choiclt 
but to establish a survey department of its own: 
When this happened there would be no diffi
culty in arranging, as in other countries, that 
local authorities should depend for their maps 
on the national government; but it would be 
out of the question to reverse the position and 
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to make the national government depend on 
the local authorities. Very probably the exist
ing survey offices, like the deeds offices, would 
remain where they are; but by being 
brought under a central direction .they would 
be made to produce maps of uniform detail 
and size. 

CHAP. 
IV. 

There is another benefit to be expected from Howtbe suney-
• ing profession is 

placmg surveys under a central government. regulated. 

The responsibility for certifying that candI-
dates are qualified to practise the profession of 
surveyor rests with the surveyor-general in 
each colony. Certificates granted in the Cape 
Colony, Transvaal, and Rhodesia are inter-
changeable, but they do not entitle the holder 
to practise in Natal or in the Orange River 
Colony; nor do certificates granted in either of 
the latter colonies entitle the holder to practise 
elsewhere. The profession is certainly one 
which ought to be regulated by ,a central 
government rather than many locai ones, for it 
is obvious that a surveyor who knows how to 
measure land on the north bank of the Vaal 
may safely be treated as capable of doing so on 
the south bank. It is another instance where 
free trade in professional skill is the only 
reasonable arrangement. 

An important consequence of making regis- C~nt~ol of Bub-
• dlylBlon of pro-

tration a necessary conditIOn of the transfer of perty. 

title in land is that government is in ft position 
to control the sub-division of land by its 
owner, wherever it finds it expedient to do so. 
Such control is not ordinarily exercised over 
rural property, though even in country areas 
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conditions are ~onceivable in which it might be CHAP. 
IV. 
~ necessary to apply it. But in the Orange 

River Colony and the Transvaal at least the 
government exercises its control immediately 
an owner ~shes to sub-divide his property in 
such a manner as to create a township. 

Why goYern
1
- Persons who make their living in a factory 

men* oontro s • 
the eatablish· or mme, or by trade, must reside within reach 
ment of towns. • th f h' . el' ot e source 0 t ell' liv Ihood. The demand 

for sites as near as pos-sible to the factory or 
mine or market raises the position value of the 
land above its agricultural value. Often the 
land is in the hands of one owner, who in such 
case enjoys a monopoly. But even if there are 
many owners, there is no reason to suppose that, 
if left to themselves, they will keep in view any 
consideration but their own profit when sub
dividing their land into building plots. But 
the community at large has far wider interests 
to consider; it has t9 think of the health, con
venience, and general well-being of the inhabi
tants when the land has become closely covered 
with houses; and all these things depend pri
marily upon the character of the plan laid out. 
The owner is under no obligation in common 
law to provide for the repair of roads giving 
access to the plots sold, or indeed to provide 
roads at all. Nor is he compelled to contri
bute towards all the other expenses which arise 
only when houses multiply and cluster into 
blocks of buildings. But all the while a town 
is growing, wealth is pouring into the owners' 
pockets by the increase of position values. This 
is a form of wealth which, unlike the revenue:!! 
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from farming or mineral values, is realised with CHAP. 

li 
~ 

ttle or no effort on the part of ground land-~ 
lords; and since it arises from conditions 
which involve new expenditure, it is only 
reasonable that the income should be in part 
applied to meet the outgoings. Older coun-
tries have found by bitter experience that 
through allowing landlords to smother their 
ground with dwellings with an eye to profit 
only, and in utter disregard of all the changes 
which ensue where land is crowded with popu-
lation, they have involved themselves in social 
problems of intense difficulty. There are few 
matters in which it is more necessary for a good 
government to show foresight than in this. 

In the two inland colonies at least the State Control 0 Y e r 

h d .. if d' h 't establishment of as ma e a consCIentious e ort to ISC arge IS townsbipsln Ute 
'bili' . B .' f th h k hich Transyaal and respoUSl ties. y VIrtue 0 e c ec w Orange Riyer 

it can apply as registering authority govern- Colony. 

moot refuses to allow townships to be erected 
until plans have been approved by a board 
created for the purpose of considering them, 
and until an owner has provided a certain 
endowment for public purposes, usually in 
the form of plots or townIands. It acts boldly 
upon the principle, already mentIoned, that a 
close aggregation of people near one spot 
begets new value as well as new public ex-
penses' and that one should be made to contri-
bute to the other. 

In the Orange River Colony the township Constitution and 
• • powers of town-

board takes the form of a comnnSSlon speCIally ship boards. 
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appointed in each case. In the Transvaal 
there IS a standing board presided over by the 
surveyor-general. The registrar of deeds also 
has a seat on it. If the functions of land regis
tration and survey were assigned to a central 
government, the duty of supervising the sub
division of land would naturally go with them. 
There is an additional reason, for such an ar
rangement. It is the business of the township 
board in the Transvaal, in consUltation with 
the lJOst office, to prevent the duplication of 
names. Residents of Middelburg in the Cape 
Colony and Middleburg in the Transvaal will 
appreciate the utility of these efforts, and the 
need of some authority competent to see that 
one name is not given in future to two or more 
places in South Mrica. 

Pounds. 

Protection of The establishment of pounds as a. means 
landed property . 
hom. tl'Cspas. of protecting land from the trespass of stock 
by &nUDa". 

is another function of government connected 
with the conservation of property. Any
one finding a stray animal can send it 
to the nearest pound. After ~ certain 
period the beast is sold, unless in the 
meantime its owner has redeemed it by paying 
a fine, as well as compensation for any damage 
which it may have caused to private property, 
and the cost of its keep while impounded. The 
system is regulated in each colony by statute 
law. Municipalities. administer pounds within 
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their own areas, sometimes under their own 
bye-laws, and sometimes under the general 
law. The latter plan has many advantages, 
and when a new administrative system is 
created, its framers will probably do well to 
arrange that while the administration of 
pounds is managed by loCal authorities, it is 
directed by one general law for the whole of 
the country. 

Registration of brands. 

CHil. 
IV. 
~ 

Government also undertakes ro reoord Re cor II of 

hi · k' h h d b' fownership in owners p ill stoc ,WIt t e ouble 0 Ject 0 stock. 

protecting it from theft and from disease. 
This is done by allotting to each owner who 
applies for it a special brand, and by reoording 
such brands in a central register which is pub-
lished in the form of a directory each year. The 
brand is prima facie evidence that any animal 
bearing it belongs to the peraon in whose name 
it is registered. Laws dealing with branding 
have been passed in the Cape Colony, Natal, 
the Orange River Colony, Transvaal, and 
Southern Rhodesia. None of these compel 
branding, but some of them forbid branding 
unless the. brand is registered. Otherwise the 
various systems differ in many details. It 
would obviously be of the greatest advantage 
if the law on this subject were not only oompul-
sory, but consistent throughout the whole 
country.' It is another instance where the ad-
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ministration may well be local if the law is 
uniform. 

Property in ideas. 

Development of Wlehave seen how the desire to encourage in-
She notion of • 
ppopn t l in dustry by securmg to each man the results of 
ideas. 

PatentB. 

De.lgn •• 

his own labour is the main source from which 
the system of material property has sprung. As 
society develops and grows more complex the 
value of brain work continually rises, and the 
notion of property in ideas begins to appear. 
Exactly what happened in the case of land 
where registration has come to be a neces:;ary 
incident of title has happened also in the case 
of property in ideas. The State undertakes to 
secure a man's title to ideas which may become 
a source of profit so long as they are suscepti
ble of definition and record. Property may be 
claimed, for example, in a new idea for some 
mechanical contrivance, a chemical composi
tion, or an industrial process, or for any article 
or in any means or method of production which 
can be put to a practical commercial use. The 
rights of property in such ideas or of their use 
is secured by .the issue of letters patent under 
an ancient prerogative of the Crown. Again 
ideas which consist in the application of out-
line or colour to an article of manufacture such 
as the pattern on a wall paper or architectural • 
drawings, can be protected as designs. Simi-

Trade markl. larly the ideas and methods of a manufacturer 
may procure a reputation for his products, and 
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if he thinks fit he can obtain a certain property CHAP. 
"th ~ In at reputation by the device of trade marks. ---v--~ 
The extreme case is that of copyright by which Copyright. 

ideas that have been expressed in a book or 
picture or music can be protected from piracy. 

Many different systems might be devised for Diyersity of 
• '. • . Sou th Africa. 

definmg and recording property m Ideas. If law relating io 

fi diff . patents, eic., 
ve erent persons set to work mdependently and iis conse-

to draw up schemes for the protection of quenoeB. 

patents, designs, trade marks and copyright, 
we may be sure that each would produce a plan 
which differed in most of its details from the 
others. But all of them would certainly in-
volve registration by the government and pay-
ment of fees. This is just what has happened 
in the four self-governing colonies and 
Rhodesia. The Cape Colony and Rhodesia 
have the same law of copyright and design, but 
otherwise the systems which the five govern-
ments employ for registering patents, designs, 
trade marks, and copyright differ from one an-
other in a multitude of details. To quote one 
illustration only, the copyright of a book in 
Cape Colony endures till the author's death 
and for five years after~ in Natal for seven years 
after death, and in the Transvaal for fifty years 
from publication; so that a book might well be 
copyright in the Transvaal for forty years after 
protection had expired in the coast colonies. 
The laws of industrial property are indeed so 
complex that an owner of an idea invariably 
finds it necessary to employ an expert agent. 
This means that in order to obtain protection 
throughout South Africa with its population of 
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one million whites he must pay fees in five dif
ferent offices and employ five different agents. 
The process will cost him as much time, 
trouble and money as to obtain protection in 
Spain, France, Germany, Austria and Italy 
with an aggregate population of 178 millions, 
and five times as much as in the United States 
with a, population of 80 millions. Moreover, 
when he has secured his title he will find that 
it is not of equal value in each colony. The 
patent systems of most countries fall into two 
main classes. In the first the grant of letters 
patent is such a simple process as to be little 
more than a formality, and their value is left 
to be tested by subsequent actions for damages 
for infringement. This is the system adopted 
in England and copied in vaxying degrees by 
the Cape Colony, Natal and Rhodesia. For 
the State it is the cheapest system, but for the 
public the most expensive. The inventor has 
no assurance that the protection which he 
obtains by his letters patent is worth the paper 
they are written on, and the operations of "in
dustry are liable to be clogged by A litter of 
invalid patents. Patent laws of the other kind 
subject all applications to a severe scrutiny, 
and the rights which they ultimately grant 
have in consequence some guarantee of valid
ity, which varies with the severity of the in
vestigation. This system is the most expensive 
for the State, but the cheapest for the public. 
The best examples are the systems of Germany 
and the United States, where government un
dertakes the enquiry on its own motion. Some-
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times, however, a middle course may be chosen, 
as in the Transvaal, where the initiation of the 
enquiry is left to the public, but the grounds 
on which the grant of letters patent can be 
opposed are very broad. The modern tendency 
of industrial countries is towards perfecting 
the .system of State examination, but since this 
involves employing examiners skilled in all 
branches of chemistry, mechanics and other 
sciences it is only to be justified by a large 
volume of business and a large revenue from 
feeo. A committee appointed last year .to en
quire into the administration of the Transvaal 
patent office was driven to conclude that there 
was not sufficient patent business in the colony 
to warrant the retention of a highly skilled and 
expensive commissioner of patents. Theyob
served: _cc The obvious suggestion which pre
" sented itself to us in this connection was that 
"there should be a single patent office for all 
"the States of British South Mrica. . . . 
". the direction of such an office would provide 
" ample scope for a commissioner of the highest 
"attainments." Indeed the only possible con
clusion upon this subject is that not merely 
does the existing dislocation inflict needless 
inconvenience and expense upon the public, 
but that it prevents the establishment of an 
adequate patent office constructed on modern 
principles, which would provide the inventor 
WIth a more valuable protection at a smaller 
cost than at present. 

CHAP. 
IV. 

-------v---
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CHAP. 
IV. Company Law. 

~~~elO=~!I:f We have seen how public registration has 
C:8~~~: ~~~t~ been used to improve the system of property 
regt.tra'IOD. inland, and to create several kindsof property 

in ideas. The same device has been used to 
create a new kind of person to hold and handle 
property of all kinds for commercial purposes. 
Joint enterprise begins in the association of 
two or more individuals to carryon a common 
business and to share the gains and losses. In 
such an undertaking the rights and liabilities 
in common are merely the joint rights and 
liabilities of the individual partners, by or 
against whom alone they are enforceable. The 
next stage comes when the partners are 
treated as a corporation capable of holding 
property, or of being sued in its own right. 
From one point of view such a corporation is 
an artificial personality with a legal existence 
apart from its members; from another, its 
personality is not distinct from the members, 
because the ultimate liability rests with them. 
Under modern conditions, however, it often 
happens that one man has special knowledge, 
whether local or technical, or has' shown him
self to possess an unusual power of organisa
tion in one particular kind of enterprise. 
Although such knowledge or ability is a valu
able asset, he may not himself possess the 
capital necessary in order to turn it to the 
fullest account. He therefore enters into 
partnership with others, he supplying the 
mental and they the material means for the 
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undertaking. Assets, however, which con- CHAP 
IV. 

sist in special knowledge or ability, though ~ 
very real, are intangible and somewhat diffi-
cult to control. Many people are willing to 
contribute to a venture, which depends on the 
personal qualities of another, provided that 
in doing so they risk no more than a fixed 
amount, and are not called upon to involve 
their whole estate. When the legislature 
intervenes to limit the liability of each 
partner in the undertaking to such pro-
perty as he may choose to place in the 
common stock, the process of evolution is 
complete. The legal personality of the cor-
poration is then entirely severed from that 
of its members. 

When a bill to facilitate the incorporation D~~er ofhud . &l'lIIlDg flo 0 m 

of companies with limited liability was intro- &!j~i.ra~~:: 
duced in the Imperial Parliament, at least one 
eminent authority on commercial law objected 
to it, on the ground that it opened the door 
to all manner of fraud. And to some extent 
these fears have been justified. It is notorious 
that company promotion is a favourite device 
of those who desire to enrich themselves at 
the expense of their neighbours. In tlie 
course of the last fifty years the statute law 
has been freely invoked to correct the faults 
of its own offspring, and to regulate its 
behaviour. .As has been said, the limited 
liability company is a person in the eye of the 
law, and the law retains the right to preside 
over its birth, career and dissolution. To 
begin with, its existence is made to depend 
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on public registration. Next, as it cannot be CHAP. 
IV • 

. -v---- punished except in the person or property of 
its members, penalties are imposed on the 
individuals responsible for breach of the con
ditions under which it is permitted to exist. 
The commercial character of a community 
will greatly depend upon the effectiveness or 
otherwise of these safeguards against fraud. 
In a country which, from the business point 
of view, is a single and indivisible whole, the 
danger of fraud is greatly increased, if in 
different places the law protects the public 
and enforces commercial morality by different 
means and in different degrees. 

greail)' increaB- This is the state of affairs in South Africa. 
~-~~- .. of compan)'law Each of the five colomes has Its own company 
in 8 . .1. I Th h f 11 . . aw. ese, owever, a Into two mam 

classes. The company laws of- the Cape of 
Good Hope and Southern Rhodesia are closely 
copied from the Acts of the Imperial Parlia
ment, and are in consequence fairly complete. 
On the other hand, the law in Natal, which is 
closely followed in the Transvaal and the 
Orange River Colony, is far less. elaborate. 
The principal Act in the Cape _ Colony con
tains 228 sections, while that of Natal contains 
only 17. The actual constitution of companies 
differs in the different colonies. For instance, 
in the Cape Colony, the Orange River Colony 
and Rhodesia an association, in order to ob
tain registration as a company with limited 
liability, must consist of not less than seven 
members; in Natal the number is ten, in the 
Transvaal twenty-five. The practical incon-
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venience of these differences of form and pro
cedure, instances of which could be multiplied, 
is serious. But the differences in the protec
tion afforded to shareholders and the public 
in the different colonies amount to a greater 
evil. It is idle for the law of one colony to 
penalise double dealers if they can keep clear 
of its meshes by registering their concern in 
the next colony. 

CHAP. 
IV. 

Apart from this there occurs a certain Fiscal unfair-

ffi 1 f · A ness. measure 0 sca un aIrness. company can 
choose to register itself in whatever colony it 
pleases, even though its actual operations are 
conducted in another jurisdiction. The 
registration fees go to the colony in which the 
company is registered. The Transvaal, for 
instance, derives considerable revenues from 
companies mining in other colonies. In this 
way one colony may actually gain, if the loose
ness of its company law encourages promoters 
to register within its jurisdiction. One of 
the first needs of South Africa, which cannot 
be met in the absence of a national legislature, 
is a complete and uniform code of company 
law. 

Weights and Measures. 

Another class of riO'hts dependent for their Imp0rt&l!ce !If 
b uDlformIty lD 

exact definition upon government action are admiD!stratiOl1 
of weIghts and 

those of buyer and seller in the ordinary opera- measUl'ell. 

tions of exchange, which depend on weights 
and measures. Such standards unlike those of 
time are purely artificial. If they are to be 
universal they must be prescribed by law and 
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based on concrete models; in English countries 
there are act~l pound measures and yard 

'measures, and in countries where the metric 
system obtains, kilogram measures and metre 
measures, constructed, certified and preserved 
by government. The enforcement of a uniform 
standard of weights and measures has long 
been recognised as the first condition of sound 
commerce. In England indeed it was required 
by so ancient a document as Magna Carta. A 
few years ago commercial and municipal bodies 
in the Transvaal complained of the confusion 
and uncertainty which existed in regard to 
weights and measures, to the great encourage:" 
ment of fraud and hindrance of honest trade. 
The justice of their complaint was readily re
cognised, and to remove it a bill was drafted 
and a cOnmllssion was appointed to take evi
dence and to revise the draft. The commis
sion began by describing what they found in 
the following words;-

"One object of such an ordinance is to 
"standardise weights and measures so that 
" throughout the colony a perfectly definite and 
" easily understood meaning applies to all the 
"weights and measures in use. Unless such a 
" meaning applies, commerce on a. straightfor
"ward basis is impossible. An instance of 
"uncertainty is afforded by the word • ton,' 
" which, according to circumstances, may mean 
" either 2,240 lbs., 2,000 lbs., or if gross weights 
" are permitted, a varying net weight some
"where between 1,920 and 2,000 lbs. Such 
"looseness has nothing to recommend it and 
" gives rise to friction, loss and general un~er
" tainty." 
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The commission went on to advocate the sub- CHAP. 
IV. 

stitution of the metric system for the traditional --v----

English system of weights and measures' but Dime.ult)' of re-, formmg IYltem 
added that it was impossible to enforce it " un- in one Colony 

alone. 
" less the other British colonies of South Mrica 
.. combine' for such a purpose." Further they 
dwelt upon the importance of preventing sellers 
from including the weight of packing in the 
weight of articles sold. Finally they advised 
that the government, which must keep the 
standard weights and measures, should under
take to test weights and measUres throughout 
the country and generally enforce the provi
sions of the law. The draft law was amended 
so as to include these recommendations. But 
it never became law owing to the protests 
from commercial bodies in other parts of South 
Mrim, who repre3ented that while it was in 
itself so excellent that it ought to be passed by 
all the colonies together, its enactment by one 
colony alone would dislocate trade throughout 
the country. In the event the various colonies 
have never combined to pass the law, and the 
Transvaal has been unable to reform conditions 
which act as a clog upon trade, tend to ,demora
lise those who engage in it, and bring the whole 
commerce of the country into disrepute. 



CHAPTER V. 

THE PROTECTION OF SOCIETY. 

The functions of government which relate CHAP. 

to law, including a judicial system· and ~ 
certain attendant agencies have now been The functions of 

• ' defence, s u p-
descrIbed. Next in order come those duties pression of 

• • revolt and police 
of the State whlCh are connected Wlth the distinguished. 

defence of the community against external 
attack, internal revolt and individual crime. 
Distinct as these three functions are,. the 
same agency may be, and as a matter of con-
venience often is, employed for two or even all 
of them. 

For geographical reasons it would be diffi- Defence. 

cult for an enemy to invade South Mrica by 
land, but its coasts and harbours are.at the 
mercy of any fleet which has obtained command 
of the sea. At present the only protection to 
which this country can look against attack by 
sea is afforded by the Imperial navy. This 
remark applies to the inland colonies as fully 
as to the coast colonies. The capture of 
Cape Town or Durban by a foreign fleet would 
affect Bloemfontein, Johannesburg, Pretoria 
and Bulawayo as much as Maritzburg and 
Kimberley, the last of which though situated 
in a coast colony is further from the sea than 
any town south of the Limpopo.. But while 
all the colonies are equally interested in the 
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CHAP. problem of naval defence it cannot be said that v. 
~ they all show ,their interest in a practical man-

ner. Only the coast colonies contribute to the 
cost of their protection. The Cape Colony 
makes an annual grant of £50,000 and Natal 
a grant of £35,000 towards the expense of 
maintaining the British Navy, while each 
supports a small force of naval volunteers. 
This means that the taxpayers of Kimberley 
and Maritzburg contribute, while those of 
Johannesburg do not. 

Supprellion of A large garrison of regular troops is aJ.so. 
reyoli.lmperi&l • i d' f . . h 
upendiiure on mamta ne m South A rIca, WhlC cost the 
maintenance of •• 
ol'de. taxpayers of the Umted Kingdom about 

£2,500,000 during the last financial year. To. 
this figure should be added the interest on a 
capital sum of £6,500,000 spent upon can
tonments and other establishments. The 
British garrison is still sta.tioned in South 
Africa, partly because command of the south
ern portion of this continent is essential to the 
strategic defence of other portions of the Em
pire, especially India and Australia, but still: 
more in order to preserve order amongst the 
native peoples, not only in the protectorates 
directly subject to Imperial rule, but generally 
throughout South Mrica. In the course of the 
last few years it has on several occasions been 
a question whether Imperial troops should not 
be called into action to quell a native rising,. 
and their employment on such duty has been 
urged in. the public press. Such a proposal 
implies no reflection upon the readiness of 
the colonial population to guard their own 
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existence against the attacks of savagery. 
It may be readily admitted. that in colonies 
where the proportion of whites to natives is 
large, governments are strong enough to sup-

'pre3S local risings amongst the native popula-
tion. But in colonies where the white com
munity is relatively small (and we have seen 
in statement No. I. how enormous the numeri
~l disparity sometimes is) no prudent states
man would assume as a. matter of course that 
the local government is strong enough to 
maintain order with its own unaided re
sources. 

CHAP. 
v. 

This doubt found definite expression in In~olollial 
J 7 h ~ f f confeNllce Oil anuary, 190 , w en a. con.Lerence 0 the our defence, 19O'l. 

<lOlonies and Rhodesia was called. at J ohan-
nesburg, to consider a. scheme under which 
all these governments should co-operate to 
suppress insurrection in anyone of their 
territories. For 'this purpose an agreement 
was drafted~ but it has not as yet been 
adopted by any of the parties to the discus-
sion. Under its terms any government which 
found itself in serious difficulties with its 
natives was to be entitled to call upon all the 
ilther governments to furnish a certa.in. number 
of trained. men. The Cape Colony would be ra-
-quired to supply 1,500, the Transvaal 1,000, 
,the Qrange River Colony 500, Natal 500, and 
Southern Rhodesia 200, making a total of 3,700 
men. The whole cost was to be paid by the 
~lony summoning the levy, which wouIa have 
the supreme command of the united forces • 
.But no colony was to require the assistance of 
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the others1 until it had first called out tbree-
~ fourths of its own volunteer or militia forces: 

The framers of this simple and practical plan, 
however, found themselves faced with the in
evitable legal problem. It was doubtful 
whether the troops of one colony would be 
bound by its laws for the purpo3es of discipline 
when serving in the territory of another, and 
it was proposed that legislation should be 
passed in each of the colonies to meet the diffi
culty. 

lI&in~enance of The preparation of such an agreement shows 
order in each 
colony of in- how strongly every colony feels that the sup-
tere8~ to all • fl· h· h b d· f South Africa. preSSIOn 0 revo t WIt In t e oun arIes 0 

any of its neighbours is of vital concern to it. 
An uprising in the Transkei, for instance, 
would certainly imperil Natal more than the 
Western Province of the Cape. Hitherto we 
have spoken only of the self~governing colonies, 
but a factor which in part accounts for the 
presence of Imperial troops and certainly in
creases the danger to the white communities is 
the presence of large native populations 
living in protectorates under the Imperial 
Government. There is no need to take an 
alarmist view. The most competent judges of 
the existing situation would regard it as per
fectly secure, if there existed a small but 
highly trained and mobile force, which one 
central authority in South Africa could 
immediately launch at any centre of dis
order, wherever situated: But no one can shut 
. his eyes to the waste of strength besides the 
positive danger which the present arrangement 
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entails. The chief storm centres which may CHAP. 
_~ v. 
WJ.ect the peace and welfare of the whole of ~ 
South Africa are subject to the control of 
separate governments, one of which has its seat 
6,000 miles from the scene of action, and none 
of which is in a position to take the prompt and 
effective action which possible contingencies 
might demand. 

As it is, the presence of regular troops has South Africaa 
• • forces land 

by no means reheved the colomal governments police. 

from the necessity of maintaining standing 
Iorces for defensive purposes in the form of 
militia and volunteers or armed constabulary. 
And finding themselves compelled to do so 
they naturally employ some of these forces 
during times of peace to do the work of ordin-
ary police in the country districts and even in 
towns; in other words, to exact obedience to 
the law from individual members of the com-
munity. Such forces, in fact, serve either in 
a military or in a police capacity as required. 
The Cape Colony, however, maintains for the 
larger towns separate forces, which are not 
liable for military service. In Durban 
the municipality employs its own police. 
On the Rand and in Pretoria also there 
existed till lately special town police who 
were, however, liable for military service and 
served under government, and not under 
municipal control. They have now been fused 
into one body with the district police of the 
Transvaal. 

The police are only the primary instruments Punislunent. 

employed in the preservation of society. from 
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internal disorder. The law is actually en
forced by inflicting punishment upon persons 
convicted of its nolation. Such punishment 
takes the form either of fine, loss of status, 
imprisonment with or without hard laboiIr, 
flogging or death: and all of these means 
require the provision of a certain machinery. 
Even the smaller towns throughout South 
Africa are provided with lock-ups where 
prisoners are confined on arrest until their 
case can be dealt with by the courts. In the 
larger towns where magistrates reside there 
are gaols where offenders under short sen
tences are confined. There are also in each 
colony central convict establishments, such as 
th~t at the breakwater at Cape Town, where 
long sentence prisoners serve their term. 

Contact 'With hardened reprobates in "a gaol 
often converts first offenders into habitual 
criminals, and it is the aim of all modern States 
to check this mischief as far as possible. But 
classification and segregation are possible only 
in larger prisons than most colonies can afford 
to establish for themselves alone, and there is 
no doubt that the penal system would be im
proved by a process of concentrating old 
offenders in a few large and highly
organised institutions. Reformatories for 
"boys also depend for success largely on 
proper classification and segregation. The 
only reformatory which at present exists 
in South Mrica is the one established by the 
bequest of Sir William Porter at Tokai in the 
"Cape Colony. The other governments have 
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hitherto contented themselves with sending 
their juvenile offenders to Tokai as far as the 
Cape government has been able to receive 
them. Unfortunately Tokai cannot house all the 
juvenile offenders in South Africa, and boys in 
other colonies are often sent to prison as 
ordinary criminals; with the result that they 
-emerge with the reputations of gaol-birds and 
practise crime as their only means of sub
sistence for the rest of their lives. Some pro
"Vision is now being made for a reformatory 
in the Transvaal, ,but in the smaller states 
;there is little prospect that this blot will be re
'moved from the penal system of South Africa. 
But with union there need be no difficulty. If 
a.ll juvenile offenders were dealt with by a 
'()entral government it would be possible to 
divide them into classes so as to provide each 
(lase with the special tr~atment which it re
.quires and to maintain and provide proper 
accommodation for them all. 

CHil'o 
v. 
~ 



CHAPTER VI. 

THE COMPOSITION OF SOCIETY. 

CHAP. In the great countries of Europe the vari-VI. 
--v-- ous races, Celtic, Teutonic or Latin, are suffi-

Unlike Enro- • tl ki t th t b hI f pean States Clen y a n 0 one ano er 0 e cap a e 0 

whlcharehomo-living side by side under the same institugeneon8, 
tions. When two or more are thrown to-
gether in one country they easily combine, 
and their progeny are as good as, or even 
better than, either of the parent stocks. 
Generally speaking, the population of a. 
European country is all of a piece, and so 
therefore is the Sta.te, beca.use the unity of 
the one is reproduced in the other. The same 
is true of some of the large countries of Asia" 
such as China. and Japan. 

South Afl'ica ia The conditions of both these continents are 
diYlded into two . . 
wid.el~ dHreren& In striking contrast to those of South Africa. 
.oeletles, h . . b . h . b were two sOCletles are esta lis ed SIde y 

side, the smaller drawn from the most a.d
vanced races and the larger from the most 
backward ones in the scale of human develop
ment. There is no important family of men 
more widely separated. in ideas and manners 
from the European than the negro race. In
deed, so wide is the cleft between the two 
peoples that their mixture, instead of being 
encouraged, is generally condemned. At the 
outset, ther~fore, South African governments 
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are called. upon to deal with at least two CHAP. 
VL 

separate societies, whose ideas, aims and in-~ 
·terests are kept apart from each other by a 
wide hereditary gulf. They have to admi.t 
the existence of two laws, and to provide in 
many cases a two-fold judicial, administra.-
tive and political system. These separate 
societies, living in the same country, are al-
ways in contact and yet, as will appear here-
after, it is difficult for them to touch without 
iuflicting some injury 011 one another. 

In the early days of white settlement and its goYem.-
ment must COil 

slavery was regarded as the proper ·status sider the ill*-
.I! h .. es" of both . 
.lOr t e lower race. This solutIOn frankly 
assumed that the native existed, not for 
his oWn sake, but for that of the Euro-
pean. Slavery has long been rejected as a 
possible basis for civilised society, and it is 
difficult to conceive how it could exist under 
modern conditions without demoralising the 
dominant race. Nevertheless, the notion that 
the interests of European society are absolutely 
paramount and exclusive is by no means ex-
tinct. Sometimes it takes the fantastic shape 
that the problem will be solved in the end only 
by the elimination of the native, whether by 
machine guns, bad brandy, or banishment to 
the low veld. Such opinions avoid a difficult 
road by a short cut over a precipice, and no 
responsible person entertains them for a mo-
ment. The governments of South Africa. 
have fr3.nkly admitted their responsibility as 
trustees for both races, and remain faced with 
the problem of finding room in one household 
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CHAP. for two occupants each with ways of life VI. 
~ ha.rdly compatible with those of the other. 

~e bie~!J ~;:~ To realise the difficulty of reconciling the 
tems of the two two social systems we have only to notice 
Me In conflict. 

- ..... &hell' .opw .nieml. 

what happens when they meet on common 
ground. In his own society the native had no 
conception of private property in land, and 
he is slow to assimilate the idea of it from 
the white. Before the Europeans came his 
tribe grazed its cattle on whatever land could 
be protected from the depredations of neigh
bouring tribes. But the first idea of a white 
settler when he entered the country was to 
mark out and to appropriate a farm for 
himself. The process is essential to white 
settlement, and at first it caused no in
'convenience to the natives. Yery soon, 
however, as more land was taken up, 
the native and his cattle were gradu
ally pushed out. The stronger system of 
society encroached on the weaker, and took 
its place. Most of the Kaffir wars were the 
inevitable result of the conflict between the 
two. The historian may find much that is 
regrettable in this, as in other processes of 
evolution; but the white pioneers themselves 
can scarcely be condemned except on prin
ciples which carried to their logical conclu
sion would have reserved America, Australia. 

. and New Zealand to their aboriginal in
'abitants. 

sett 
l-\.S soon as his new country becomes 
ei'ed the European expects to live with 
out measure of liberty to do wrong a.s the 



109 

well as to do right, which his con- OHAP. 
• VL 

ceptlOn of freedom implies. But the degree ~ 
of liberty whioh acts like a tonic on European 
society, becomes an intoxicant when adminis-
tered to a. race of children endowed with the 
passions of grown men; and thus the line 
which dIvides matters of conduct regulated 
by' the State from those which are left to 
private conscience is, and must be, drawn for 
Europeans in one place and for the natives in 
another. For example, there exist over most 
parts of South Africa two separate sets of 
liqllor laws operating side by side. While the 
closer restriction applied to the native bene-
fits the lower race, it tends to deprave the 
poorer class of whites by generating 81 new 
and lucrative kind of crime. South African 
gaols are full of European prisoners con-
victed of selling liquor illegally to natives. 
Butthedifficulty of maintaining two different 
standards of legal restriction side by side may 
be even better understood by anoth~r example. 
A recent commission on the native question 
records the following statement by a native 
witness:'-

"The Morality Act imposes severe im
prisonment upon native men; going with 
white women, who may also be penalised, but 
avoids the reverse, and they., . . . frequently 
say,. . . . in referenoeto this law . • . . 'If 
your men with impunity go with our women, 
why may not we go with yours l' " 

We have seen how South Africa, when it ::on:.!rc ~~ 
abandoned slavery, had no a1terna~ive but ~::·;ua~!~!: 
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CHAP. to admit two separate social systems. It 
VI. 

______ is true that the great reform of 183~ 
Ilayery and ed t I' d' t' t' b t operated 10 con- purport 0 eave no IS mc IOn e ween 
:::. :ufh~ c~i: the social and civil status of the two 
oued racea, races. But it did not, and could not 

possibly, abolish the barriers of race 
which forbade the two to unite as one nation 
and society. As a matter of fact, the whole 
province of human activity was divided into 
two departments. To the higher was re
served every kind of work demanding the 
exercise of intelligence in any appreciable de
gree; and to the lower was assigned . the 
labour which requires mere physical force. 
An industrial wall of partition was raised 
between the races. A native of exceptional 
parts, who aspires to become a clerk or a 
skilled artisan, is looked on as invading the 
white man's domain, and the white man who 
acquiesces in merely physical labour is 
thought to debase himself to the level of the 
native. How unstable such a position is we 
shall soon see. It is not too much to say 
that when civilised society abandoned the 
system of slavery for that of caste it left \ 
a quicksand to build its house on ground but 
one degree less treacherous; and already it 
finds the foundations beginning to sink once 
more. The caste theory takes no account of 
the fact that a certain proportion of whites 
are born without the capacity to hold their 
own in the sphere of skilled labour. In 
Europe or America such men can earn their 
living by rough manual toil, but the caste sys-
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tem finds no approprIate place for them. CHAP. 
VI •. 

South Africa presents the strange and omin- ----v--

ous spectacle of a country urgently in need of 
population to fill it and yet rapidly breeding 
a ra.ce of paupers on its own soil. 

But the evil effects go further still. In the and Yirtually to 

I h · h f b·d h h· exclude the ong run a system W lC or 1 s t e w Ite Africander from 

Af · d d k·ll d k akilledlabouras rICan er to 0 uns I e wor, operates to well. 

exclude him. from the. ranks of skilled labour 
also. In trying to set themselves above mere 
physical toil a great number of whites are 
throwing away their only chance of obtaining 
a footing in the industries of the country. 
Such labour is a commodity which every able-
bodied man can offer, and the doors of higher 
employment will open to him in time if he 
has the natural capacity to enter; but if he 
begins by refusing to dispose of his labour 
at its economic value he finds most of the 
doors locked in his face, for physical labour 
is the school in which are learned the habits 
of industry and' the rudiments of skill re~ 

quired by the trained craftsman. The result 
is that the majority of artisans required in 
South Africa have to be imported from 
over sea. Most of the work that in Europe 
leads on to skilled employment is here 
performed by coloured hands; and thus 
the same custom that debars the lower':' 
class European from rising is opening the 
door to his coloured competitor, who has 
begun in the. humblest ranks of labour. The 
more intelligent of the coloured· people are 
rising above the level of manual labour and 
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CHA.P. becoming skilled workmen, and in spite of the VI. 
~ resistance of white society are tending t() 

force their way across the line to a posi
tion superior to that of the poor whites. 
Gradually the truth begins to assert itself 
that the effects of a caste system are almost 
as pernicious as those of slavery, though the 
operation of the poison is more insidious ana 
slow. No society which is not based on 
physical toil can long maintain its vigour,. 
and one society cannot subsist for long upon 
the labour of another, without developing the 
properties of a fungus. 

Skilled labour For skilled labour to find emplovment a. 
requires a Bub- J 

structure of un- sufficient force of rough labour must also be 
sldlled labour, 

available. If an industry is too large for the 
employer of labour to do his own skilled workp 

he must employ skilled labourers, and under 
present conditions these will usually be white 
artisans. But in some industries the skilled 
men are practically the warrant officers di
recting the ranks of unskilled labour, who 
supply such physical force as cannot be. fur
nished by mechanical power. Inother indus
tries they labour and do not direCt!' but. their 
labour is of a.. kind which entirely de
pends on, the collection or preparation 
of material by unskilled workers. It fol
lows tha.t without a. supply of rough 
labour the . industry cannot proceed nor 
can the white artisan obtain employ
ment. The employer as a business ma.n 
will select from the various classes of rough 
labour ava.ila.ble that which promises to be the-
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clleapest. But if he turns to the poor whites 
accumulating on the soil, he finds them of 
little use for his purpose because, as we have 
seen, the customs of the country have destroyed 
their efficiency as labourers by relegating 
unskilled work to a lower race. The poor 
white has grown to believe that by accepting 
a wage substantially lower than that paid to 
skilled artisans, he will lose caste as a Euro-
pean, and he prefers what he imagines to be 
honourable indigence to degrading toil. It 
is only when coloured labourers are very 
scarce, and when a large number of white 
workmen are unemployed, that labour in 
South Africa has been offered to poor Euro-
peans; and even then the offer has generally 
come from governments. and public bodies, 
and has been made as a matter of policy 
rather than of business. So far it has needed 
the stress of prolonged and grinding poverty 
to induce white men in South Africa to 
accept the economic wages of unskilled labour. 

CHAP. 
VL 

Failing indigenous sources of supply, sup- which owing to 

th 1 . hI' f . caste prejudices pose e emp oyer trIes tea ternatlVe 0 Im- cannot be white. 

porting white labour from abroad. He still 
cannot escape the influence of the caste cus-
tom. To begin with, any scheme for import-
ing a force of white unskilled labour would 
have to f/We the opposition of the skilled 
workmen already in the country, who per-
ceive that many of the new recruits will 
acquire skill and come into competition with 
themselves-the more readily as they will not 
be hindered by the custom of caste, which at 

I 
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present seeks to prohibit employers from 
offering work, to coloured craftsmen. But 
even if this difficulty is overcome, there remains. 
another. Shy immigrants, uncertain of their 
footing in a strange society, are peculiarly 
amenable to its traditions. In a few months 
they become infected with the prevalent ideas 
which render white men in this country un
available for rough work. They soon expect 
to be treated, not as labourers, but as over
seers, and to be paid as such. It is not a 
vague prophecy but a reasonable deduction 
from actual history to say that if a. thousand 
Northumbrian pitmen were imported ~ work 
.a South African coal mine the value of their 
labour would have greatly diminished in a 
twelvemonth. The practical outcome of the 
position is that South African employers are 
compelled to fall back upon the coloured 
labour of the country, and only such indus
tries can be founded· as are payable on this 
basis. 

l
'lbe all tel'Dd&ti1Ye Now in organising the native labour of the a 10 O\ll'e &- . 

bool' country employers are at once driven to adopt 
methods very different from those followed by 
employers of white unskilled labour . in 
Europe. The European worker who hopes to. 
obtain continuous employment must have a 
certain sense of responsibility. If he leaves 
one place to take another without notice, or 
if he neglects his work or runs away or
drinks, he loses his character and no one will 
hire him. There are plenty of others to take 
'~is place, and he quickly sinks into poverty or 
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crime, The natural penalties of irresponsi- CHAP. 
'L VI. 

bility are so serious, that the relations oetween ------v----

workman and master can be perfectly well 
left to the ordinary law of contract enforcible 
in the civil courts, Indeed, it is seldom 
necessary for the courts to intervene. What 
happens in practice is that the employer, hav-
ing attracted his litbour by the rate of pay 
which he ofiers, relies on keeping it by mak-
ing the conditions of his service satisfactory; 
and having thus· made sure of his supply of 
labour, he trusts to a certain faculty for 
handling men, either in himself or his man-
agers, to obtain the value of the work for 
which he pays. 

FortheKaffir,however,alowsenseof reSpOn-the defects of 
'b'l' '1' H' which the law SI 1 Ity InVO ves no serIOUs consequences. IS intenenes to 

f I"f " .. d h bt' correct, ways Ole are prImItIve; an e 0 aIDs 
food and shelter of a kind almost anywhere, 
and can always fall back on his kraal in the 
last resort. To the employer he is only one 
of a swarm, and, unlike the white man, he 
can easily sink his identity and escape be
coming known and marked if he takes to bad 
habits" These characteristics of the native 
have led the . State in many parts of South 
Africa to supervise closely the relations be
tween the master and his coloured workmen. 
The native is provided by government with a 
pass, which not merely is a rewrd of the con-
tract between his master and himself, but also 
afiords a basis for an elaborate system of 
registration, enabling his identity to be traced 
and his movements from one district to an-
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other to be follow~. The arrangement is CHA.P. 
VI . 

.-y--' designed for the benefit of both parties, and 
officers are appointed by the Government to 
enforce the specific performance of the con
tract on employer and labourer alike. If the 
master neglects to feed, clothe, house or pay 
his servant in accordance with his contract, 
he is liable to a criminal as well as to a civil 
action. On the other hand, if the labourer 
neglects his work or refuses to obey orders 
he is dealt with as a criminal, and can be 
imprisoned. The pass also becomes a record 
of the native's character, and the pass 
office develops into an effective agency for 
the employment of natives. To this extent 
the system benefits the natives, in that it ren
ders their labour more easy to obtain and to 
direct than that of any other class available 
in the country. 

at the risk of At the same time it is no matter for sur
;::::r~:~ °P- prise if the natives themselves fail to appreci

ate the advantages of the pass system. Any 
scheme of restriction involves a danger that 
the bonds may become too many and be drawn 
too tight, and this danger is the greater where 
a Government is eager to be thorough in its 
work. Any resident in South Africa could 
multiply instances where the system has 
worked badly, but one may be mentioned .. An 
employer who proposed to move his establish
ment to another town, sent his clerk to the 
pass office in the town where he lived to ob
tain the necessary passes for his servants. 
The employer himself was a lawyer, but he 
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took the precaution to submit the passes to 
the office in the place to which he was moving, 
and to obtain its assurance that they were in 
order before instructing his servants to pre-
cede him to his new establishment. On arriv-
ing himself a few days later he found one of 
his servants in prison because another officer 
had construed the law differently from the 
officials who had been consulted. And yet 
the law which thus baffied the special care 
taken to ascertain and to observe it, was 
framed by a Government scrupulously jealous 
of native interests. So delicate a task it is to 
fit shoes for a people too primitive to show 
where they pinch. 

CHAP. 
VI. 

Hitherto we have referred only to the in- When industry 

different quality of native labour; but a :::~lre~B of l:~t~ 
tte f t to I oored labour, ma r 0 even grea er concern . emp oyers coloured immi-

is the question of its quantity. To see what ~:!~end. is do

happens we may take a concrete case. When-
ever a new process of agriculture has been 
successfully applied to the soil, or some great 
discovery of mineral wealth has been made, 
a period of activity sets in, and there is a 
great demand for skilled workmen of all 
kinds. But the white men born in the coun-
try who· have no skill cannot. respond to the 
demand, and to meet it craftsmen come from 
all parts of the world. All this time money 
is freely invested to equip the industry. But 
it usually happens that as soon as develop-
ment has reached a certain point, the supply 
of unskilled labour, which is the basis of the 
whole undertaking, begins to fail. Then the 
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CHAP. lack of coloured hands causes investors to go 
VI. 

---V-' without profits and skilled labourers without 
wages; and everyone begins to realise that 
South Africa is still an empty country, and 
cannot be developed without an influx of 
population from abroad. When this occurs 
all parties appeal to their Governments to 
address foreign or over-sea States, and to 
arrange with them for the wholesale recruit
ment and importation of coloured labour. In 
more than one instance Governments have 
acquiesced and have introduced coloured 
labour from abroad, subject to public super
vision and sometimes aided by public funds. 
Incidentally the superstition which relegates 
rough manual labour to the coloured races is 
confirmed in the minds of the white people, 
and the system of caste becomes stronger than 
ever. 

In time coloured The extreme case happens when a govern
labour invade. t' f ed be d h b d f Ute province of men IS orc to go yon t e oun s 0 

skilled labour. Africa itself and to introduce labour from 
Asia-the only other possible source of sup
ply. As Asiatics are more intelligent 'and 
efficient than negroes they more readily ac
quire skill, and the number of whites re
quired to supervise their labour diminishes. 
Moreover, the coloured man, though ranked 
and paid as an unskilled labourer, begins to 
do work formerly done by the white. On the 
other hand, the European artisan himseIT' 
does less work, and finds it possible to content 
himself with a more general supervision, and 
to superintend a. larger number of 001-
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(lured labourers. It is true that the white 
man is still called the skilled worker and the 
coloured man the labourer, but names do not 
-affect the practical effect upon the growth of 
population. So long as the coloured man fills 
the whole sphere of rough labour there is no 
space vacant into which white labourers of 
this class can be drawn. But the results are 
far from being merely negative; they mean, 
-as we have seen, that the white man loses his 
monopoly of skilled labour. The coloured 
race which has been assisted by the State to 
()Ccupy the whole ba.....<:ement of the indus-
trial edifice begins to swarm into its upper 
.storeys, and a certain proportion of the white 
population remains outside the building alto., 
gether. A position of great difficulty and 
instability is created, relief from which has 
yet to be found. 

CHAP. 
VI. 

These same labour customs go far to ac- It~mptllaU&l!d 
seWement are 

count for the fact that the large sUms spent !t"hD8trated by 
• e same 

in recent years on attempts to colonise South ca_ 

Africa with white men have not led to results 
of commensurate value. Most of the immi
grants who colonise new countries have to 
earn their experience as well as their capital 
in the lower ranks of labour. In Canada the 
newcomer readily obtains employment as an 
agricultural labourer, and earns such wages 
as enable him to accumulate a small capital. 
At the same time he himself is learning 
how to farm, with the result that in a. few 
years he has the money and experience to 
take up land and to start for himself. But 
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()UAP. in South Africa, as we have seen, the lower 
VI. 
~ ranks of labour are practically closed to 

the white man. He cannot therefore gain 
the knowledge of a ·new country by first
hand experience, and experience gained 
at second-hand generally plays him false. 
So it comes about that immigrant farmers 
often fail to make their operations pay, and 
the landowner often finds that the best way 
of deriving profit from the land is to farm 
it out to Kaffirs. In this way vast tracts in 
the Transvaal and Natal, which were origin
ally divided into farms for white colonisa
tion, are being brought under black settlement 
instead of white. A natural and valuable 
opportunity of establishing a permanent 
white population on the land is being thrown 
away. 

The political We have seen how the differences between 
ideas of the two h hId' I' . I d 
lOC:ieiieB are.lD t e races ave e to dlfficu ty In SOCIa an 
eonftic&. • b h bl f econOmIC matters; ut t e pro em 0 recon-

ciling their political notions is just as serious. 
The native's political instincts are patri
archal. To him his tribe is one great family. 
and he looks to its chief for direCtion as a 
child looks to its father. Underlying his 
whole political system is the assumption tha.t 
someone has been appointed by Providence to 
guide him. The white colonist, on the other 
. hand, holds as his political creed that the 
government can only derive its authority 
from the governed themselves. He claims to 
choose his own advisers and directors, and he 
expects them to, submit to laws made by legis-
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lators whom he himself elects. Each legisla
tor is chosen to voice the interests of the 
voters who elect him; and he can never escape 
the obligation to say and do that which will 
please the men whose support he enjoyed at 
the last election and hopes to enjoy at the 
next. The legislature of a white, self
governing community is thus constituted on 
the principle of a joint stock company rather 
than that of a household, and it acts on the 
assumption that there is present a voice to . 
speak for every interest concerned. The diffi
culty of making one and the same government 
embrace two such different systems is well 
summarised in the following quotation from 
the report of the Natal Native Affairs Com
mission ;-

"It may well be asked with all deference 
whether Parliament is the best qualified body 
to make laws by which almost every act of 
these people is to be governed. It is apparent 
to all who understand the situation that 
the natives are being over-administered and 
that they are ignorant of many of the laws 
which affect themselves. . .. Considering its 
origin and composition Parliament stands 
virtually in the relationship of an oligarchy 
to the natives, and naturally it studies more 
the interest of the constituencies to which its 
members owe their position, than to those 
who had no voice in their election, more par
ticularly when the interests of the repre
sented conflict with those of the unrepre
sented. . . . . . The need for an approach 

CHAP. 
VI. 
.~ 
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to some simple, yet effective, form of personal 
control, as to what the natives best compre
hend and what their natural propensities 
and habits require, has been commented on 
by several witnesses. The following extract 
bearing on the point is taken from the state
ment of one of our most intelligent and 
thoughtful magistrates :-' Uniformity in 
administrative principles should be specially 
aimed at. The treatment of the native in 
general must be of an autocratic nature. The 
masses are scarcely out of their childhood, 
and a certain amount of strict discipline is 
as essential to their well-being as it is to the 
well-being of any body, scholastic or other, 
under special government. . . . .''' 

The situation thus depicted may be likened 
. to that of a family of children who have been 

committed to the guardianship of a joint
stock company, at whose annual meeting of 
shareholders the children themselves have 
neither voice nor vote. 

DangePlaUend- At the same time the remedy is not easy, for 
btl natlye en-
fpaacbleement. the enfranchisement of the native is beset 

with difficulties. In every polity the crux 
of the problem of citizenship is to find 
a test which will not extend the fran
chise beyond those qualified to exercise 
it, that is io say, those who can be 
brought to conceive the State as having an 
interest distinct from and superior to their 
own. A voter incapable of some feeling of 
intelligent patriotism, who finds his vote in 
demand, naturally regards it as something 
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to be sold for a visible consideration. The CHAP. 
VI. 

dullest savage who is inaccessible to political -----v----

reason is amenable to bribes, and whoever can 
bribe him with least scruple and most ingenu-
ity secures his vote. Consequently a pre-
mature and wholesale extension of enfran-
chisement to the native might mean, not 
indeed government by black men, but the 
transfer of political control from white men 
with some zeal for good government to those 
among them who best know how to corrupt. 

Behind these differences and indeed more Con;,Ututioaal 
, . anhpalila,. of 

serious than any of them, is the antipathy white and black. 

between the white and coloured races with 
which the governments in South Africa have 
to reckon. The feeling may be latent, but it 
is never dead. Race feeling is of different 
. kinds. Antagonisru may manifest itsel'f 
between two peoples whom chance, not inclina-
tion, have brought together. like the Saxons 
and Normans. They may none the less he 
capable of co-operating for a common politi-
cal object and of becoming, in course of time, 
one people. The conflict between the chief 
white races in South Africa is of this ephe-
meral kind. But little reflection is needed 
to see that the race question between black 
and white in South Africa. arises from an 
antipathy whose roots strike deeper. The 
European and negro races must have diverged 
when their common ancestors were scarcely 
entitled to the name of man. For ages the 
two races have followed separate paths, which 
never crossed until each race had changed as 
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much almost as men can change without OHAP. 
VI. 

'~' losing attributes common to humanity. This 
antipathy aggravates the difficulty of adjust
ing the legal, social, industrial and political 
relations of the two peoples; becauseitalways 
lurks in readiness to seize upon any failure 
in the process of adjustment, aI?-d to assert 
itself in some violent and deplorable outburst. 

'I'IIe milled pop- No account of the duties of South Afric'ln 
alation anothep • . 
liifficulty. government can Ignore the specIal problems im-

posed upon it by race dualism or the immense 
possibilities of blunder which such problems 
present. It might be supposed that the diffi
culty is a temporary one at most, and that a 
solution will offer itself automatically 8,8 the 
races mingle. But, as a matter of fact, j t 
seems as though such fusion as has already 
occurred has operated to increase rather than 
to lessen the difficulty. The mixed race is 
excluded from the pale, not only of white 
society, but from that of black as well, and 
holds itself aloof from both. It stands apart 
practicallyas though it were a third race. Not 
only so but the presence of a mixed com
munity lays on government the invidious task 
of deciding whether particular persons are to 
be classed with the white, coloured or black 
popUlations. This difficulty is reflected in the 
nnmber of different definitions of the word 
.. native" which are to be found in South 
African statute books; none of them has suc
ceeded in finally determining the frontiers of 
the three races. 
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With this statement of the problem before CHAP. 
VI. 

us, we may now enquire how far the system ---v---.. 

of government in South Africa is fitted to ~~tut!:,~I!tiC:: 
sol 't A h . Ch te I South Afriea ve 1. S we ave seen In ap r ., are unsuited to 

Great Britain acquired and held South the problem. 

Africa because the command of its coast was 
necessary for the protection of her dominions 
and trade in the East. Her statesmen were 
less interested in the country for its own sake 
than for that of another, and the problems of 
its government were never fully before their 
minds. At the outset they made the mistak~ 
of thinking that the coast could be separated 
and held apart from the interior. In the 
next place the territory was split up into pro-
vincial areas, a step in itself necessary and 
open to no objection so long as there existed 
one government, competent to maintain har-
mony in their relations and in those .of the 
two societies co-existing throughout the 
country. The next step, however, was to invest 
the provincial governments with attributes of 
sovereignty, whether as republics or as 
colonies; and to withdraw the Imperial power 
into the background. All this time, however, 
the Imperial Government retained a direct 
responsibility for certain portions of the 
country. In other words, while it divided 
South Africa into provinces and equipped 
them, or left them to equip themselves, with 
forms of provincial government, it provided 
no government for South Africa itself. This 
mistake has proved in the event one of the 
costliest that Great Britain has ever made. 
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C~1~' To begin with, 'the separate States acting 
--,~ in isolation were, not strong enough to exer

:~:!!~sg a ::!t cise the full functions of sovereign govern-
sion of l'espon- t Th t t f th 11 d .ibili'J beiween men . e s ronges 0 em a prove un-
!~d Ic~f::::~ equal to the task of controlling ,Basutoland, 
,oyerllllllenis. and handed it back to the Imperial Govern-

ment. This admission of weakness on the 
part of the European community in South 
Africa was a direct result of its dismember
ment; for no one can imagine that the white 
people of the Cape Colony, Natal, the Trans
vaal and the Orange Free State could not, 
even in 1883, have forced disarmament on 
the Basutos if they had all applied them
selves to the task under the direction of a 
single government. South Africans, too weak 
to set their own house in order, grew ac
customed to leaning on the Imperial power; 
and the tacit understanding that in the last 
resort British troops and money can be called 
into action to enforce the policy of the white 
communities, has seriously impaired their 
sense of a responsibility which ought to 
be theirs alone. The effects of the vague 
('ompromise which was arrived at have made 
themselves powerfully felt in England as 
well. So long as the British taxpayer may 
be called upon to pay for the suppression of 
native revolts, the Imperial Government has 
no choice but to have a native policy of its 
own. Ideas upon native questions which are 
conceived in England, 6,000 miles away from 
the scene of action, inevitably differ from 
those entertained by the colonial govern-



127 

ments. The most excellent p:dnciples may be 
capable of the greatest mischief if they are 
not suited to the facts of the case. The man 
on the spot imagines that the home govern-
ment makes no attempt to understand the real 
difficulties and dangers with which he is 
faced, and the home taxpayer is equally apt 
to suspect that the broad principles of justice 
are being sacrificed locally to panic or profit. 
Such differences are most dangerous at the 
periods of crisis which inevitably force them 
to the surface. A collision with natives al-
most always means a collision with British 
OpInIOn. This unfortunate coincidence en-
courages the natives to believe that the 
Imperial Government is on their side, and 
exasperates the white community in its atti-
tude towards the black. In the inland 
territories colonial opinion has been seriously 
warped by mere reaction against the views of 
the British public, always well-intentioned 
but not always well-informed. 

CHAP. 
VI. 

We have seen how the unity of control, The same pro-

h · h . h h d d bi d blem presen~ed W IC mIg t ave pro uce a sta e an . con- itself in a differ-

sistent native policy, was lacking; we have :~ChShg~:el'!~ 
now to see how the colonial governments ad- mcnt. 

dressed themselves one by one to the problem 
so far as it came within the ken of each, and 
what they made of it. It so happened that 
the territorial boundaries were fixed in such 
a way that each local government was left to 
deal with a different set of conditions, and 
each fell, therefore, into a different attitude 
towards the natives. South of the Zambesi 
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the proportion of white inhabitants to col
oured is more than one to five. In Cape 
Colony there are more than one to four. In 
Natal there are less than one to ten. Natal, 
moreover, is peopled by the most warlike 
tribes in South Africa. The position of the 
white community in Natal is far weaker 
than in the CapeColony; and we may there
fore expect to find that it views the native 
question in a different light. 

The Cape Col- The policy of the Cape Colony is conceived 
ony. 

in the belief that the problem will find its 
solution in narrowing the gulf which divides 
the races. It does not assume that the mass 
of natives are at present on the same level as 
Europeans, nor even near that level; but 
merely that there is nothing in the nature of 
things to prevent them from attaining it so 
nearly as to be capable of absorption in the 
same polity as the white man. To this end, 
therefore, the government applies its energies 
in a variety of ways. It endeavours, so far 
as possible, to eliminate all special laws ap
plicable to the native only, and to render him 
amenable to those of the white. The process 
is, of coure, less rapid in the native terri
tories of the Transkei than in other parts of 
the colony, where the European infusion is 
larger. But the pace must everywhere de
pend on local conditions, and in some places 
attempts to advance too quickly have ended 
in a reversion to the methods of the Transkei. 

Native adminis- Native law, though recognised in the Cape 
nation in the C I . d'fied A . I I d TranBkei. 0 ony, IS not co 1 • SpeCla pena co e 
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is enforced in the Transkeian territories, but 
it applies to all their inhabitants without 
distinction of race. In the Transkei it has 
also been laid down that where the parties 
are natives civil cases shall be tried accord
ing to native law. Even beyond the Trans
kei there are courts such as those of the 
special magistrates at King William's Town, 
at Keiskamaboek and Midde1drift, where na
tive ~w is administered in the trial of pUrely 
native civil cases; but although there has 
never been any difficulty in carrying out the 
decisions of these tribunals, they are, never
theless, not enforcible at law. Generally 
speaking, the scheme of government applied 
to the Transkeian territories is accommo
dated to the patriarchal ideas of the native. 
They are plared under the administration of 
a. single chief magistrate, who is the visible 
representative of government for the whole 
territory. The Governor of the Cape Colony 
is empowered to legislate, on the advice of the 
cabinet, by proclamation for the Transkei, so 
that he holds the position of a. supreme chief 
who is able to make ~ws as well as to enforce 
them. On the other hand, persevering efforts 
have been made to piould the Transkei natives 
to European methods of government bJ 
introducing a. representative system of loca.l 
administration. A nmnber of district 
councils have been crea~ consisting each of 
six members, of whom four are nominated liJ 
the district headmell from among their pwn 
n~r. to be recommended to. the Govemol' 

,; , ,~. " . . ~ . , 

CHAP. 
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OHAP. 
VI. for appointment. The other two members 

-v----' are selected by the Governor on his own in
itiative. The resident magistrate of the dis
trict is etJ}-o/ftcio chairman. Each of tlie 
district councils nominates two members for 
appointment by the Governor to a general 
council, which deals with local affairs under 
the chairmanship of the chief magistrate. 
This procedure, by which the natives nomin
ate representatives for appointment by the 
Governor, is significant of the process of 
transition from ideas of patriarchal auto
cracy to those of self-government. The 
general council and the district councils deal 
with roads, bridges, dams and other public 
works, tree planting, the eradication of nox
ious weeds, stock disease, general and indus
trial education: pounds, irrigation and public 
health. The district councils are concerned 
only with local matters, the general council 
with matters which cannot be confined to one 
district. The general council likewise deals 
with labour recruiting, and levies the rates 
from .which the expenses of the district coun
cils, as well as its own, are defrayed. Elabor
ate as this machinery seems, the natives 
none the less retain many of their primitive 
conceptions. Most of the land, for instance, 
is held in communal ownership, but the gov
ernment is doing what it can to educate the 
native to the European notion of individual 
property. 

Diupimination As regards the remainder of the Cape 
.... oided else-
wllere. Colony, we may say, speaking broadly, that 

the laws discriminate between native and 
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European only so far as is felt to be absolutely CHAP. 
VI. 

necessary in the natives' interest. The chief ~ 
example is that of the law which imposes re-
strictions on the use of liquor by natives. 

Probably the most important influence in Eduoation. 

the raising of the native population is educa-
tion. The relative liberality with which the 
Cape Colony has treated native education will 
be seen from Statement No. VI!., taken from ~~~~emeDt Ro. 

the report of the South African Native 
Affairs Commission, 1903-5. From this 
statement it will be seen that in 1903 
the Cape Colony, with a third of the 
total native population, was spending on 
native education more than twice as much as 
the whole of the rest of South Africa where 
the other two-thirds live. 

The intention of the policy which we have The nathe 

d 'b d' h h' fra.nchise. escn e IS t at as soon as t e natIve 
has reached a certain level of civilisation 
he is to share in the government of 
the country with the white. For the 
purpose of qualifying for the franchise 
both races are submitted to exactly the same 
test. If a native can sign his name and write 
his address and occupation, and occupies pro-
perty worth £75, or as an alternative has 
earned wages at the rate of £4 3s. 4d. a month 
(£50 a year), he is admitted to the fullest 
political privileges of the white. He has 
also the same right to stand for election as the 
white, though the privilege has not, as yet, 
been exercised. The policy of the colony is 
summed up in the famous formula: "Equal 
rights for all civilised men." 
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O~1~' ~u~ it is doubtful whether, in pursuit of 
~ its ideal, the Cape Colony has succeeded in 

Educatlonalilnd d ;. . f h f d . . ' 
property teat. eVlsmgasatIsactorymet od 0 etermmmg 
metreoti'lle. h th t' h . d I If''li w en e na Ive as attame a eve o. CIVl -

sa~ion which entitles him to take his place. 
in p()litics beside the European. Can the 
existence which any man in South Africa, 
whether black or white, must lead upon an in
come of £50, or in premises rented at £7 a 
year, be really calle4 civilised 1 Or is 
ability to trace the characters of some dozen 
words a sufficient test of civilisation 1 The 
value of the test must be judged not so much 
by its intention as by its practical results .. 
The hypothesis is that a real knowledge of 
re~ing and writing is required in order to 
obtain a vote. But the sole aim of election 
~~nts· is to secure the registration of all 
v{)ters, coloured or white, who are likely to 
support their candidate, and those on one 
side Or the other will naturally do all they 
call to secure a vote for every native who de
sires it. It is said, indeed, that when a new 
voters' roll is being prepared, party agents 
establish sc~ools where natives are taught 
mechanically to trace the prescribed formula, 
a trick easily Jearnoo, by an imitative race and 
requiring no kno~ledge of writing nor any 
llIlderstanding of th~ symbols produced. 

The ooloured The policy adonted in the Cape towards the 
people t;rea~ed. > • f". • 
&I whites. mtermedlate rac~ of coloured people IS to 

treat them so far as ~s possible on the same 
footing as the whites.> They are even exempted 
fr~m the ~pecial laws Which are intended 
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to protect the native from his passion for CWo 
liquor. But the Cape coloured people are so. ~ 
intemperate that it is doubtful whether they 
have yet reached the point of civilisation at 
which men have more to gain from liberty 
than restriction. 

Turning to Natal we find its law, so far RataL 

from avoiding distinction between black and 
white, appears to emphasise it. It is only in 
Natal that the body of native law has been 
reduced to statutory form. This collection 
does not purport to be a penal code, but it 
penalises certain acts on the part of natives, 
which are not usually made criminal in civil-
ised societies, such as prostitution, adultery, 
illicit intercourse with a widow, the seduction 
·of an unmarried girl, remaining in a kraal 
after being requested to withdraw, or wan
dering about a kraal at night without good 
reason. Girls and women found roaming 
from their own kraals without good reason, 
a.re a.lso punishable. All natives are subject 
to this body of law unless they ha.ve obtained 
~xemption. which is granted under certain 
conditions. Under the constitution the Gov
.emor of the colo:ny is supreme chief. ~a 
-exercises all the powers of a. chief wider na-
tive law. in practice the authority of the 
supreme chief is Wielded by the Governor in 
executive council or. iIi other words. by the 
cabinet of responsible Ministers. None the 
less, as a. matter of law, the Governor. iil his 
-capacity as paramount chief. may aCt on IDS 
()wn authority and contrary to the wishes of 
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his own cabinet. In other words, it is open 
to him to give effect to the policy of the Im
perial Government in cases where that does 
not coincide with that of the local white 
community. As supreme chief he may ap
point and remove native chiefs, and call 
natives to arms or to supply labour for public 
works. He may 'fine natives for disobedience 
to his orders. He is not answerable for his 
acts to any court. 

:l:t~~!:' Jarl... Native chiefs may try all civil suits except 
divorce cases, between members of their 
tribes. They deal with petty offences, and 
may inflict fines up to £2. Beyond this they 
may only report on crimes. Appeals from 
their jurisdiction lie to the magistrates. 
There is also a native high court, with the 
full powers of a supreme court in purely 
native cases, and an appeal therefrom lies 
straight to the Privy Council. In one in
stance the native high court has held that a. 
cas~ fell within thQ jurisdiction of the su
preme court of the colony and not within its 
own. The supreme court took exactly the 
opposite view, so that where the two courts 
disagree on the' question of jurisdiction, 
suitors may be compelled to go to the lengthy 
and costly, proceeding of moving the Privy 
Council in England to decide whether the 
supreme court or the native high court is t() 
hear their case. This anomaly would dis
appear if South Africa had a single court of 
appeal. 
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Natal's conservative disposition towards her c~1~· 
black subjects is shown in other ways as well. ~ 
Statement No. VIII. indicates that in 1903 ~:~e:tJ;,t; 
the Cape Government was raising by way of 
taxation 17.7 pence ahead of the native popu-
lation, and was spending 8.03 pence on their 
education. Compared with these figures 
Natal was raising 43.05 pence and spending 
1.9 pence. The pass system is also far more 
widely enforced. Natives exempted from the 
operation of native law can obtain the fran-
chise upon· certain conditions, but these are 
so rigorous in themselves and so jealously ap-
plied that, as a matter of fact, only three 
natives have ever obtained the vote. 

In every direction, therefore, we look in 
. vain for any attempt to assimilate the natives 
of Natal to the civilisation and institutions 
of the European. Nor is this any matter for 
surprise. The small white community, sur
rounded by a black population ten times as 
numerous, cannot afford to realise the ideal 
which inspires the Cape Colony. Its policy 
is bound to be negative because it is domin
ated by a sense of the imperious necessity of 
maintaining, at all costs, the supremacy of 
the white. The result is that while the Cape 
Colony moves steadily towards the abolition 
of caste distinctions, Natal adheres persis
tently to their rigorous maintenance. 

In the Orange River Colony there are less The inllll1d· •• 1-

than two, and in tbe Transvaal less than four onies. 

coloured persons to each white inhabitant. 
But though the white populations of these col-
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onies are strong compared with that of Natal, 
their ideas are coloured by traditions in
herited from the settlers who migrated inland 
to escape the native policy adopted by the 
Imperial government in the Cape Colony. 
For this reason their attitude towards the 
Kaffir resembles that of Natal. In the Trans
vaal the Governor exercises powers of a 
supreme chief, which are similar to, but 
somewhat less definite than, those of the 
Governor of Natal. Though native law is 
not codified, it is administered where both 
parties to a suit are natives, in so far as it 
is not repugnant to justice, morality or civil
ised principles. The laws of the Orange 
River Colony do not recognise native law and 
custom, although the courts take some cogni
sance of it. The table of expenditure shows fur
ther divergencies from the policy of the Cape 
Colony. In 1903, when the Cape was raising 
i7.7pence a head by native taxation and spend
ing 8·03 pence a head on native education, 
the Transvaai was raising 82.9 pence and 
spending 1.5 pence, and the Orange River 
Colony was raising 43.6 pence and spending 
1.8 pence. In both colonies the pass system 
is widely applied, and the franchise, munici
pal as well as parliamentary, is limited to 
white men. tn the Orange River boiollY the 
native is forbidden to hold land, and he only 
escaped a. siniiiar prohibition iIi the Trans
vaal oocause the custom on the subjeCt was 
mistakeri for law arid no prohibition was ever 
enacted. In boill rio1onies the tendency is 
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always to rank the coloured man with the 
black rather than with the white, The mixed 
popUlation, as well as the black, are far more 
sober than those of the Cape Colony, thanks 
to the "rigorous enforcement of the laws which 
forbid them liquor. 

CHAP. 
VI. 

As the native policy in the Cape is ex- Policies north 
. and south of the 

pressed in the watchword, "Eq~al rights for Orange river 

11 "1' d " 'h 1 ' compared. a ClVI Ise men, so IS t e preva ent sentI-
ment in the inland colonies contained in the 
blunt declaration of the republican Grond-
wet, that " the peOple will not tolerate 
equality between coloured and white inhabi-
tants either in Church or State," The dis-
tance between these doctrines i~ the measure 
of the gulf that now divides the communities 
developed under separate governments north 
and south of the Orange river, 

Beyond the Limpopo the small European Rhodesia. 

population is in a position somewhat. similar 
to that of the white community in Natal, and 
:as a consequence their attitude towards the 
KafEr is much the saine. The government of 
Rhodesia, however, was organised from the 
Cape; and is administered subject to Imperial 
control, so that its native policy approximates 
to that of the mother colony. Colour, for 
instance, is no bar to the franchise. 

Hitherto we have treated methods of native The native pro-" 

a.dministration as' falling under one or other tectoraics. 

hf two heads. But a thii:dand perfectly tlis-
tinct policy is pursued in the pro~ctorates 
directly governed by Grea.t Britain. Imperial 
(:ontrol is pushed billy lb the point of secu:diig 
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the maintenance of' order and the suppression 
of barbarous customs; and to this end a resi
dent commissioner, a staff of magistrates, and 
a police force are retained in each protector
ate. Otherwise the native is left free to 
develop his own tribal life, and no attempt is 
made to assimilate it to the institutions of 
European society. In Basutoland and the 
Bechuanaland Protectorate native law is 
administered, but in the latter it is laid down 
that where native law is found incompatible 
with peace, order and good government, the 
court may decide in accordance with the law 
that would regulate the decision if the dis
putants were European. Basutoland contains 
some of the finest agricultural land in 
South . Africa, and in this instance the 
native society, taking advantage of the 
education imparted by mIsSIonaries, is 
being affected by the influence of European 
civilisation without coming into close juxta
position with a white community. Its most 
characteristic feature, however, is the Basuto 
council, consisting of an inner ring of chiefs 
and an outer ring of the common people, who 
all assemble under the presidency of the resi
dent commissioner. Such councils are an 
ancient native institution, and are to be 
found in a less conspicuous form in parts of 
the other protectorates. But no attempt is 
made by the Imperial Government to super
sede the jurisdiction of the chiefs, whose 
authority remains firmly established. If the 
Basutos are advancing, it is on lines of their 
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own, and not in the direction of democratic 
government, individual tenure and the other 
institutions peculiar to European civilisa
tion. 

CHAP. 
VI. 

The native policy pursued by the Cape No prefere,!-ee 
. for Cape poho, 

Colony IS more developed than any of the implied. 

others, and inspired by a far more definite 
aim. It is fair, therefore, to treat of it at 
greater length than the others in any com-
parative account; but such treatment does not 
imply any commendation of the Cape policy 
over and above the rest. Indeed, in this 
enquiry we are not in search of a native 
policy, but only of a government capable of 
conceiving and applying one _ on a scale 
adequate to the dimensions of the problem 
which confronts South Africa. 

As matters stand at least three distinct C.onftioting poli-
, eles bewilder 

programmes for their future are presented to the natiYe, 

the natives' mind. At the great centres of 
labour Kaffirs from one locality are now 
brought into frequent contact with those of 
another. Apart from this it is well known 
that communications are constantly exchanged 
between the various tribes throughout South 
Africa. The result is that the enormous 
native community as a whole is surprised and 
disquieted by the different and confusing 
ideals held up before it. The Kaffir in the 
northern colonies who sees his kindred in the 
Cape Colony less heavily taxed, less harassed 
by pass regulations, entrusted with powers of 
local government, and courted at election 
times by white candidates for Parliament, is 
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CHAP. bound to think that black men are properly VI. 
---- entitled to rights denied to him. In aU the 

colonies the natives cast wistful eyes at the 
freedom from European interference enjoyed 
by the Basuto and the Bechuana under 
Imperial protection. They apprehend the 
existence of .another power, higher, and 
apparently more beneficent than the local 
governments, which they dream may some day 
be moved to place them in a similar position 
to the Basutos. Thus throughout South 
Africa the mind of the native is unsettled on 
the question of his own relations to the Euro
pean and of the nature of the government 
which he is expected to obey. 

aDd dlYide the B'd d' di ul 1Iympathlea of eSl es pro ucmg screpant res ts on 
tile whiies. native society, the differences of policy react 

also on the various white communities and 
tend to foster discord between them. A 
citizen of the northern colonies resents tlie 
privileges and position accorded to the native 
in the Cape, and foretells the time when the 
coloured vote will outnumber the white. The 
Cape colonial retorts by contrasting his own 
progressive ideas with the policy of negation 
adopted by his neighbours, and the tran
quillity of his own native territories with tlie 
recurring unrest in Natal. The wider the 
difference in the native policies the more does 

lJDi*J Dee~ the.,sense of kinship decline. 
la *he leu~~d No one who realises the varying conditions 
:::~ than the ~to. ~ fou~d .in difiereni,Par.ts ?f Sou~h Af,ri~a 

U~l~ fal~ m~o ~he error of sup~osmg .~at 
\forInIty In the methods of natIve &dInIms-
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tration is either possi~le Of desirable. It is 
not uniformity of method that is needed, but 
rather singleness of purppse. The meaning 
and importance of this dfstinction is b~st 
explained by applying it to any of the exist-
ing areaS within the jurisdiction of one 
government. Taking for example the Cape 
Colony, the largest and oldest of these areas, 
we find that as the conditions which exist in 
the Transkei differ from those of the Western 
province, so do the methods e~ployed in each. 
As the materials vary, so do the instruments; 
but the end to which they are applied remains 
the same because they are directed by one 
political brain. Where sev~ral political 
brains ate independently at work within one 
and the same territory no such unity of pUr-
ppse can exist. 

These considerations account for the fact The .S.A. Nati~& 
. Aff' C .. Affall'8 CommlB-that the ~atIve aIrS omnnSSlon ap- BionhaBnot led 

• .• . • to practical re-
pomted by all the colomes of South AfrIca BuItS. 

in 1903 has done so little to :reconcile their 
policies. After two years of enquiry the 
Commission produced a se:des of recommen-
dations, most of them unanimous; but in 
point of fact hardly anything has been done 
to parry them intQ effect. No community can 
act. upon abstract resolutions. Each con-
siders the conditions within its own frontierf;j 
an4 applies its energies to deal with these 
alone, without :reflecting that the r~ults· 
may affect conditions beyond its border iii. for 
which it feels no direct responsibility. 
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C~1~· The various colonial policies have developed 
~ so gradually that the conflict they involve has 

Soath AfricAn • • d 
.ondition. com- scarcely attracted the attentIOn It eserves. 
:~~~ththo.e Men only see what is done within their own 

doors, and fail to recognise how incompatible 
it is with what their neighbours are doing 
elsewhere. The curious and trivial features 
of life are the easiest to note. Those which 
are common and all pervading are at once the 
most essential and the most elusive. The best 
way, therefore, to realise what is going on all 
day and every day before one's eyes may be 
to picture what would happen if the political 
conditions of South Africa were transferred 
to another country. If no central govern
ment had been established in India, the 
governments of Madras, Bombay and the 
other provinces would each have pursued a 
line of its own. Some of them, regarding the 
natives of India as permanently unfit to man
age their own affairs, might have set them
selves to create a strong, intelligent and 
beneficent bureaucracy of English officials. 
Others, believing that the natives could man
age their own affairs, might have kept that 
ideal steadily before their eyes and have en
couraged them to share in the work of 
government. Either policy might be sound 
if pursued consistently throughout British 
India, but no argument is needed to show that 
if both were attempted side by side they must 
lead to disaster. Local differences· there 
must always be; the Bhil of Central India 
and the Bengali of Calcutta are not, and can-
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not be. handled in precisely the same way; CHAl'. 
VI. 

but the point of importance for us is that ~ 
there is unity of purpose below the surface. 
If one province were administered on Prus-
sian and another on Radical lines nothing but 
chaos could follow. As it is, the Goveraor-
General in Council, acting under the direc-
tion of the Imperial. Government, is supreme 
in fact and law. The local governments are 
held together as parts of one immense 
machine, and are controlled by a single and 
coherent purpose. The purpose may be mis-
taken, and may involve the country in ruin. 
Defeat may await the most perfectly organ-
ised force, but not the certain defeat which 
awaits an army whose several divisions are 
acting under separate commands and on in-
compatible plans. of campaign. 

From the example of India we may learn Unityofpurpose 

b h b f in natiye polioy 
the end to e soug t, ut not the means 0 cannot be pro-

.. . Th . 1" f h yided for South attammg It. e natIve po ICles 0 t e Africa as in 

South African governments cannot be unified ~:!t~:'iJY g:~ 
as in India by a control imposed by the Im- ernment. 

perial government from without. The white 
community in South Africa differs from that 
of India in two fundamental respects. It is 
far larger in proportion to the native popula-
tion, and it has taken permanent root-in the 
country. Any schemf? of government which 
seeks to regulate its domestic affairs from 
without is so utterly at variance with its 
primary instincts as to be quite unworkable 
in practice. Not only would the European 
population become ungovernable except by 
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VI. for~, but they wQuld be driven into an atti-
-y--...... tude of hostility towards the natives. Those 

who reflect upon the causes and consequences 
of the great trek will recognise that if one 
ruling purpose is to inspire the native policy 
of this country that purpose must spring 
froQ1 within and not from without. The 
unity of British . government cannot avail to 
redress the results of South African disunion. 

If the whites in To begin with, at any rate, the task of regu-
B.A. are to con- .. .. . 
bol nativelatmg the relations of the two socIeties WIn 
atrain their . h h d f h . f Ii policy must be rest In t e an sot e superIor race; or t e 
tempered by a . h :fi t h .. t feeling of com- natives w 0 are t 0 s arem It are as ye 
plete responsi- I! I I h' . bility, so ~ew as scarce y to count. ntIs, as In 

every course, ther~ are risks that cannot be 
ignored. It is not so much that the interests 
of the natives will be consciously set aside as 
that they may be overlooked and forgotten. 
While one society will always be pouring its 
views into the ears of a kindred government. 
which speaks its language and thinks its 
thoughts, the other will either be dumb or 
fail to make itself heard or understood. This 
danger will never be absent. In India, 
the safeguard against it is a lively sense of 
responsibility on. the part of an official ser
vice directed by the Imperial power which 
co~nds from above. But in South Africa, 
though the Imperial power may exhort and 
interfere, it cannot command. The only 
force that can be trusted tQ quicken the con
science of the white rulers is a sense that ·the 

, ' 

consequences of their own mistakes, however 
terrible, must be borne by themselves. ~Q.t 
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such a. feeling can never exist until the white 
community is unquestionably strong enough -----v---' 

to bear the burden of its acts. The surest 

CHAP. 
VI. 

road to ruin is the rule of a frightened 
oligarchy; and worse even than external 
interference is a. makeshift which leaves a. 
host of savages to the control of a white com-
munity, not too certain of its strength. No 
wise or far-sighted policy is to be expected 
from rulers who live in fear of their subjects; 
for in the interests of the natives themselves 
the governing class must be prepared on occa-
sion to enforce measures which time and 
experience alone can justify to primitive 
minds. 

So long as the European and coloured which cannot 
exisi iD diYided 

societies are broken up into many unequal commllDitiesioo 
_ . • weak io handle. 
parts, so that handfuls of whit~ find them- ihe problem. 

selves isolated amongst large and powerful 
tribes, there will be places where the power 
of the white to control the black is in doubt. 
It is not a question of physical force alone. 
The able-bodied whites of a small colony may 
be numerous enough to quell a native rising, 
but the industries of the country may come 
to a standstiH meantime. Fear of ruin 
rather than of physical danger begets in-
firmity of purpose, and drives the small com-
munities to lean unconsciously on their 
neighbours or on the Imperial power, with 
the inevitable result that their sense of re
sponsibility is weakened. Yet none of tlie 
powers with whom they are in tacit alliance 
is able to control their policy; and when the 

L 
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CHAP.. Imperial Government attempts to do so the VI. 
~ white community is exasperated beyond 

measure and the natives are encouraged to 
ignore its authority. 

The white popu- If. however, the white population were once 
lation if united • • 
'Would be strong United to deal wIth the problem as a whole, all 
enough to bear • • 
the 'Whole re- these condItIOns would be changed. Not only 
sponsibility. ld· 1 b· ed b wou a smg e government e anu;nat y a. 

single purpose but, backed by a united people, 
it would cease to question its own strength. 
Such a government, and no other, could be 
left to handle the problem with a sense of full 
responsibility becau~e it would know that all 
its mistakes must be paid for in South 
African money and lives . 

.I. r!ght natiu Further than this it is needless to go To pohcy cannot • 
be .found before imagine that a national government can only 
UDion but only 
after it II:nd by be attained when a common native policy has 
means of It. . . 

been conceived and accepted is a mischievous 
delusion and inversion of ideas. It is beside 
the mark for South Africa to search for a. 
native policy till she has devised a national 
government. When once that is achieved tl1e 
other will follow as the day follows the night. 

Immigration. 

Relation of im- In stating the native problem we have 
migration to the • • 
natiYe question. attempted to show Its effects on the economIC 

relations of the white and coloured societies. 
It is these relations which determine the im
migration policy' of governments, which find 
their popUlation unequal to the demands of 
their growing industries. But in describing 
how the various governments have tried to 
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deal with the different elements of the native 
problem, the immigration question has been 
left for separate treatment. We have now 
to see how the various governments have 
handled it. 

CHAP. 
VI. 

In the Cape Colony the government has ImmigratiOD i 
lbeCape CoIOD7. 

never organised the importation of coloured 
labour from oversea since the British occupa-
tion; but in the old days Malays and W~-t 
Coast natives were freely introduood as slaves, 
and these became the forefathers of certain 
elements in the present population. Large 
numbers of natives are now recruited for 
labour in the Kimberley mines, but only in 
Basutoland and other British territories. 
This does not affect the balance of population 
in British South Africa. 

Perhaps the most striking feature of native III Bata!. 

administration in Natal is its apparent 
despair of improving the efficiency of the 
native as a labourer or of finding a place for 
him in the industrial system. In spite of 
having the largest Kaffir population in pro
portion to her size, Natal has yet found It 
necessary to create a statutory trust super-
vised by Government, and provided with 
public funds, for importing indentured 
iabour from India. Each labourer is in
dentured to serve for five years for 
housing, rations, and a monthly wage, in 
the case of men beginning at lOs. a month and 
rising to 148., and in the case of women be
ginning at 5s. and rising to 7s. Low as these 
terms appear, they have proved sufficiently 



148 

CHAP. attractive to induce the Indian coolie to leave VI. 
----.,., his home in thousands. At the close of their 

In the 
Taal. 

indentures the labourers may re-engage for a 
further term of two years, or return to India, 
or remain in Natal subject to an annual poll
tax of £3 in addition to the universal poll
tax of £1. As a matter of fact, the payment 
of these taxes is to some extent evaded. In 
the course of the last thirty years Natal has 
thus accumulated an Indian population of 
about 108,000, including nearly 50,000 women. 
Of these 42,000 are still under indenture. In 
the meantime the white population remains 
at less than 100,000. 

Trans· The Transvaal has done far more than 
Natal to encourage habits of industry in the 
native, if only because its need for labour is 
greater. But the local supply is quite un
equal to the demand, and the Transvaal mines, 
like the Natal plantations, rely on enormous 
forces of imported coloured labour. The 
natural anxiety of the neighbouring colonies 
to keep their local supplies of labour to 
themselves has had the effect of driving 
the Transvaal industries to draw, first 
on Portuguese territory and afterwards 
on Asia. But few of these labourers 
remain permanently in the country, and 
its most important industries are, there
fore, founded on a migratory proletariat, most 
of them domiciled in foreign countries, and 
some in the neighbouring colonies of British 
South Africa. The recruitment of rough 
la.bour for th\ mines is almost entirely con-
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centrated in the hands of one great co-opera
tive agency, the working capital for which 

. was subscribed by the various companies in 
proportion to their labour requirements. Tbe 
·Witwatersrand Native Labour Association 
recruits coloured labour throughout British 
South Africa south of the Limpopo, but it 
draws its largest and most valuable supplies 
from Portuguese East Africa. The natives 
from the Mozambique provinces do not object 
to work underground, and are naturally more 
industrious than the other South African 
natives. Recruiting is controlled by agree
ments between the two governments. These 
provide that for every native recruited within 
their frontier the Portuguese authorities shall 
receive 13s. 6d. About 36,000 natives are 
enlisted annually in the Mozambique pro
vinces, and the wages spent there on their re
turn are estimated to amount to £750,000 a 
year. They are not, however, obliged to leave 
the Transvaal when their indentures expire, 
though most of them do so. No similar capi
tation payments are made to the governments 
of British South Africa on natives recruited 
from their territories. The Rhodesian gov
ernment, however, imposes a tax of 5s. a month 
on the pass of every native recruited for em
ployment beyond its frontiers, and the result 
is that no recruiting takes place from Rho
desia. Its action is a. good illustration of 
how the division . of South Africa into 
separate governments tends to keep the labour 
supply in watertight compartments and to. 

CHA!'. 
VI. 
~ 
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CHAP. prevent it from finding its own level. The VI. 
----- recruitment of labour in China was carried: 

out under treaties between that country and 
the Imperial government. It was subject to 
the condition that the labourer should return 
to his home when the indentures- expired. 
Under this scheme about 60,000 labourers 
were brought to South Africa. Recruiting 
has now ceased, and the whole of the 25,000 
labourers who still remain will have left by 
January, 1910. 

White Immlgra. We have seen how the maintenance of a 
tiOD of male -
Ilettlel'8. system which confines unskilled labour to 

coloured men naturally leads to coloured im
migration whenever the indigenous supplies 
fail. But to judge correctly the influence 
which the native question has on im
migration it is equally necessary to con
sider the e1iorts which have been made 
to increase the white as well as the coloured 
element. The subject may be passed in 
silence so far as the coast colonies are con
cerned, simply because, with the exception of 
some slight assistance a1iorded to female im
migration, it is difficult to point to any 
deliberate measures for promoting white 
settlement. In both the inland colonies some 
e1iorts in this direction have been made of 
recent years. But the process is a difficult 
one. _ These colonies did not enjoy the same 
advantage as the north-west of Canada, which 
started with a stable government, competent 
to distribute the land on scientific and 
economic lines; and as a result of previous 
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appropr~ations and assignments there is little 
public estate of any value which is available 
for colonisation south of the tropics. The 
sum of two and a quarter million pounds 
spent upon land settlement in the Transva.aJ 
and the Orange River Colony may .be taken 
as the cost of purchasing land, providing 

. capital, and maintaining the settler, until he 
has gained the experience which the colonist 
in Canada and Australia usually earns as a 
hired labourer. How much of this expendi
ture will be recovered it would be premature 
to say; as the fruits of it, some 1,910 men, 
women and children have been established in 
the two colonies, of whom no less than 907 
were born in South Africa. Viewed as an 
immigration scheme, it has therefore added 
about 1,000 souls to the white population. 
The administration of the settlement funds 
and farms has been placed for five years in the 
hands of boards, which will remain under the 
direction of the Imperial government until 
their expiry in the year 1912, when their 
responsibilities will lapse to the colonial 
governments. 

CHAP. 
VI. 

White immigration has been fostered by g~emale set

other agencies than that of the State. A u~ 
fuI form of it is promoted by certain societies. 
to which the governments of the Cape Colony, 
the Transvaal and the Orange River Colony 
af£ord some indirect support. In every colony Statement 110.1. 

and protectorate the white women are fewer 
than the men. In the country districts the 
death rate amon:gst married women is high. 
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and the remarriage of widowers once or twice 
is frequent. Women often marry and vacate 
their situations as teachers, clerks and ser
vants; and the demand for substitutes is con
tinuous even when trade is bad. Naturally 
women are attracted to the country to :fill the 
vacant posts, and societies have been formed 
with the wise and practical object of turning 
this demand to the best advantage. These 
agencies set themselves to ascertain and make 
known the character and conditions of 
employment, to receive applications from 
employers, and to select the candidates who 
present themselves. Thanks to their activity 
some 3,457 women have been added to the 
white population. 

These .che~es It is idle to close our eyes to the fact that 
due to I~perlal 
rathu than both these schemes for promoting European 
Sou*h African. •• •• 
opinion. ImnugratlOn are exotic. NeIther of them was 

the natural and spontaneous outcome of public 
opinion in South Africa itself. They were 
initiated at a time when elective institutions 
were in abeyance, and when the Imperial 
government was directly responsible for the 
administration of the inland colonies. One 
of the schemes, as we have seen, has been 
reserved for Imperial control for a further 
period of five years. It is essential, however, 
to mention them in any account of the action 
taken by the governments of the inland 
colonies to control the composition of their 
popUlation. . . 

Methods of con- Th . 'd' th th d trolling .pon- e next pOint to conSI er IS e me 0 S 

:r-:~:~ Imml- adopted to control the influx which seeks of 
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its own accord to enter from oversea. To 
regulate immigration into a country so great 
as British South Africa might seem a difficult 
task. But its inland frontiers are guarded 
by the tropics on the north and by deserts o:q 
the west, and its coasts give access to immi
grants at barely a dozen ports. The number 
of white persons who entered and left the 
various British ports in the year 1907 was as 
follows :-

Immigrants. Emigrants. 
Cape Town .. . 21,975 30,660 
Durban ..... . 11,414 14,939 
Port Elizabeth ... . .. 2,284 1,967 
East London... ... ... 2,069 2,585 
Port Nolloth ... ... ... 144 267 
Other ports ... ... . .. 105 76 

37,991 50,494 

It is clear that Cape Town, Durban, Port 
Elizabeth and East London are the only ports 
of consequence, and the problem thus narrows 
itself down to very tractable dimensions .. No 
doubt the foreign ports of Delagoa Bay and 
Beira are a means of access to the British 
provinces. Indeed it is known that criminals 
who have been turned back from British ports 
do insinuate themselves into the inland 
colonies through Delagoa Bay. But no large 
number could penetrate by way of foreign 
ports otherwise than by rail, and the railway 
traffic can to some extent be supervised. No 
country of equal size, with the possible excep
tion of Australia, could control immigration 

CHAP. 
VI •. 

-v----
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more easily than British South Africa, if it CHAP. 
VI. 
~ had a government which could deal with the 

territory as a whole. As it is, its natural 
advantages are being lost through discon
certed and haphazard action. 

;~~~:~u:r T:!~ Immigration into the Cape Colony, Natal 
migration law •• and the Transvaal is regulated by laws which 

authorise the governments to exclude persons 
unable to write out an application for per
mission to enter, in some European language, 
including Yiddish. They may also close their 
doors to paupers (that is to say, persons who 
cannot produce £20 in cash), criminals, luna
tics, persons of immoral profession, or suffer-, 
ing from loathsome diseases, or dangerous to 
peace, order and good government. The Orange 
River Colony, on the other hand, still relies 
on a peace preservation ordinance, which con
fers on the government indefinite powers to 
regulate the entry of persons into the colony. 

DUllc~ty of re- But if an immigrant has once established gulatmg over- , 
!fo'd Immigra- himself in the Cape Colony or Natal, it is very 

n, difficult to exclude him from any of the in
land colonies, the laws of which cannot 
operate beyond ,their own boundaries. The 
natural result is that where the governments 
differ on matters of policy, and one admits 
or even encourages immigrants whom its 
neighbours desire to exclude, the latter are 
driven to protect themselves by elaborate ex
pedients. In framing its own immigration law 
the Cape Colony relied upon a language test 
to hinder the influx of Asiatics, including 
Chinese. But when the Transvaal imported 
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Chinese in large numbers to the Rand, the CHAP. 
VI. 

Cape government, fearing their escape into ~ 
its own territory, passed a law forbidding 
Chinese to enter or reside in the colony, un-
less they held a certificate which was only 
granted to such of them as had a.lready 
acquired a domicile there. These certificates 
bear the finger prints of the Chinese to whom 
they are issued, a plan which experience has 
shown to be the only sure means of preventing 
their use by others than the lawful holders. 

The accumulation of 108000 Asiatics in especially from , , Natal to the 
Natal presented a far more serious problem Transyaal. 

to its northern neighbours. The Orange River 
Colony and the Cape Colony are protected by 
Basutoland and Pondoland, native terri-
tories which the Indians dare not or do not 
traverse. But there is nothing to restrain 
them from crossing the northern border, and 
it was found that the Indian population of 
the Transvaal was steadily increasing. The 
Transvaal government 'was therefore driven 
to the same expedient as that to which -the 
Cape Colony resorted to escape a possible in-
flux of Chinese. It passed a law requiring 
Asiatics lawfully resident in the Transvaal to 
register their names, and to take out a certifi.~ 
cate bearing finger impressions, by means of 
which the identity of the holder could be 
ascertained at any time. This scheme was 
very distasteful to the Asiatics, but experi-
ence has shown it to be the only means of 
effecting a necessary object. The action of 
the Transvaal in this respect is important, 
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because it establishes a machinery which, CHAP. 
VI. 

--v--- however objectionable in itself, will enable the 
government of united South Africa to limit 
the Asiatic population domiciled in Natal to 
that part of the country. Without it the 
difficulty of including Natal in the South 
African union m,ight have been insuperable. 

~r~~~~:~~~ The efforts of South African governments, 
for determining whether to promote or to control immigraClompOBitlon of 
80~Ul African tion have one feature in common All alike 100llty.' • 

point the moral that national impotence waits 
on disunion.' The white people of South 
Africa cannot, while divided, prescribe the 
relations which are to obtain between them
selves and the coloured races. But yet, while 
they remain inactive, economic conditions are 
silently dictating the type of society to exist 
in this country, and determining the elements 
of its future population. We have seen some
thing of what those conditions are, and we 
are bound to consider the issues to which they 
tend. The United Kingdom has a popufa
tion of 363 and India a population of 158 to 
the square mile. British South Africa to-day 
has less than six inhabitants, white and 
coloured, to the square mile. Who can say 
that in the course of time it may not support 
many times that number 1 Let us venture on 
what is by no means an absurd prediction, 
and assume that in a hundred years' time the 
country may contain forty millions of people, 
and in fact be the home of one of the great 
collections of the human race. The precise 
figure is of no moment. It is not the quantity. 
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but the quality, of a population tha.t matters 
in the long run. The world is richer for a 
population of twenty millions~ half of whom 
are Europeans, than for a population of forty 
millions, of whom nine-tenths are negroes and 
Asiatics. The present proportion of white 
to coloured in South Africa is one to six; and 
how far the future popUlation is to be drawn 
from the higher and how far from the lower 
races of mankind is the issue which hangs on 
the native problem of to-day. The answer 
depends upon whether South Africa accom
modates her industrial system to the habits 
of the whites or to those of the coloured races. 
If the system is one· in which the lower races 
thrive better than the higher, the coloured 
element will grow at the expense of the Euro
pean. South Africa will then sink to the 
level of States such as those of central and 
southern America-republics in name and not 
seldom tyrannies in fact, unequal to the task 
of their own internal government and too 
weak: to exert an influence on the world's 
affairs. If, on the other hand, the scheme of 
society allows the white population, instead 
of the coloured population, to be built up 
from outside as well as from its own natural 
increase, so that in the course of years the one 
gains upon the other, this country will 
gradually assume its place beside Englana, 
the United States, Canada~ or Australia, as 
one of the powers of the world and share in 
the direction of its future. For many years 
to come the action of government may shape 

CHAP. 
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the course of events, and, no greater re
sponsibility could rest upon this and the 
coming generations; but eventually the day 
will arrive when the balance will have in
clined irretrievably one way or the other, when 
no government can alter the work of the past, 
and when the composition of society in South 
Africa will be fixed as unalterably as it is in 
Europe or in Asia to-day. 

Everything, therefore, points to the con
clusion that the promotion and control of 
immigration is a matter of supreme import
ance, which cannot or will not receive atten
tion until it rests in the hands of a national 
government. In Canada and Australia tlie 
moral is the same. There, as here, the in
stinct of an immigrant who has made a place 
for himself in the country is to close the door 
behind him. He is soon concerned to protect 
his own labour from competition; indeed, 
Canadian labour organisations are contjnu
ally pressing the Dominion government to 
restrict immigration. With the native-born 
the desire to keep his country to himself is 
stronger still, for to him the ideas and habits 
of newcomers born in a distant country are 
seldom entirely congenial. The narrower and 
more selfish impulses of the public mind have 
always more influence with provincial than 
with national parliaments. Local govern
ments may ofter lip-service to the policy of 
the opened door; but in fact they adopt a 
policy of inaction, which really means that 
they are acquiescing in the absurd claim,ad-
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vanced by first comers to reserve for themselves 
great portions of the habitable globe. Only a 
national government faced by national issues 
will realise how quickly ungarrisoned posi-
tions are occupied, not only in war, but by 
peaceful invasions, far more subtle and far 
more difficult to resist. The habitual differ-
ence of attitude on this ,point, between a. cen-
tral and a local government, is a strong reason 
for placing the control of the public estate in 
the hands of the former, for land settlement is 
always one of the most important objects of 
immigration. Australia. presents an excel-
lent illustration: the Commonwealth govern-
ment has secured control of immigration, but 
finds itself to a. great extent impeded in its 
efforts to control the composition of society 
by the fact that the public lands have been 
left in control of the State governments. 

CHAP. 
VI. 

Before closing this chapter it is necessary Funcnons inci
denUl itt the 

to refer to a. few minor functions of govern- co~posinoB of 
socIety. 

ment, which also have for their object the . 
selection of the oonstituent elements of 
society. 

Naturalisation 0/ Aliens. 

Closely associated with the duty of regu- Fai!nre of Im
perIal GoyerB-

lating the entrance of aliens into the country ment itt define 

f guIa . . ~ al dmi· eondinons 0 f is that 0 re tmg their J.orm a SSlon B!;insh citizen-

to the rights of citizenship. This duty has ship. 

everywhere been left by the Imperial Parlia-
ment to the discretion of the oolonial govern-
ments, and the result is that the law of 
naturalisation throughout the empire is in a 
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OHAP. state of chaos. In the self-governin.g colonies VI. 
~ of South Africa the law differs on several 

DIBcnpant lawl points of importance especially as regards 
of80uthAfriclUl ' 
colonies. the period of residence required. The law of 

the Cape Colony requires the alien to be resi
dent within its area at the time of his appli
cation, and to declare the period during which 
he has resided there. The intention evidently 
is that the government should take into ac
count the period of residence before grant
ing citizenship. In Natal, however, the alien 
must reside for two years in the colony before 
he can acquire the status of a citizen, and the 
privilege is restricted to persons of European 
parentage or descent. In the Transvaal and 
the Orange River Colony an alien must have 
resided for a term of not less than :five years 
within the ten preceding his application; or 
alternatively he must have resided in the 
course of the last decade for :five years in some 
part of His Majesty's dominions, an~ have 
spent the last year in the colony where he 
seeks naturalisation. The alien who- becomes 
a British subject in the United Kingdom can 
claim citizenship throughout the Empire, but 
owing to the diversIty of the colonial laws an 
alien obtaining naturalisation in a colony is 
a British subject in that colony and nowhere 
else. This has led to anomalous results. 
Many residents in the South African Re
public, naturalised in the Cape Colony and 
long accustomed to regard themselves as 
British subjects, found after the annexation 
that they were still aliens in the Transvaal 
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and all other parts of the Empire, except the 
Cape Colony. More than three years ago the 
attorneys-general of the four principal 
colonies and Southern Rhodesia expressed 
themselves upon the subject as follows:-

This is of colll'lle a matter which only the Imperial 
Parliament could deal with, but we do think 
that, as far as South Africa is concerned, there 
should be no difficulty in having uniform 
legislation on this subject; 80 that when an 
alien is naturalised as a British subject in any 
one part of South .Africa he should have the 
rights of a British subject in any other part to 
which he may remove ... We think the 
governments of the other colonies in South 
Africa should take steps to introduce similar 
legislation in their colonies. When once the 
legislation on the subject is made uniform, the 
difficulties we have referred to in conuection 
with this subject, would be removed. 

The change was made in the Orange River 
Colony, which was under the same Governor 
as the Transvaal, and here the matter ended.. 
This is one more example of the failure of ~ll 
such attempts at evolving order out of chaos 
in law and administration, while the disunion 
of which it is the natural result remains un
touched. 

Census. 

CHAP. 
VI. 
~ 

The State having set itself to control the Necessity of 
•• gauging the 

compositIOn of SOCIety, requires information ~wth of popu-

regarding its numbers and condition. Such in- latlon. 

formation is of special importance in a new 
country, where the elements of the future 
population are still unsettled. and the relative 
growth of the white and coloured races has 
to be watched. This is the object of a census. 

M 
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The development of one population can best 
be understood by comparison with others, and 
therefore a census is valuable in so far as its 
returns are comparable with those of other 
countries. For this reason the enumeration 
should take place at about the same time in 
each country. By general agreement a census 
is taken in the United Kingdom and most of 
its dependencies at the beginning of each de
cade, in 1891, 1901, and so on. 

Absence or uni- The war prevented a census being taken 
formity in South • S h Af" d b 
African census In out Mca In 1901, an y common 
or 1901. 

arrangement between all the governments 
south of the Zambesi it was taken in 1904. A 
preliminary conference was held at Pretoria 
between their representatives, in the hope of 
securing that the enumeration should every
where proceed on uniform lines; but its pious 
resolutions were attended by the usual fate, 
and as a matter of fact, the various census 
reports are not so framed as to facilitate 
the comparison of their results. A little 
examination of the reports themselves 
shows that their authors had merely dis
cussed together rather than agreed upon, cer
tain general propositions, and had otherwise 
framed and executed their plans in complete 
independence of one another. The different 
classification of races, for instance, makes it 
impossible to obtain an accurate enumeration 
-of a particular race throughout South Africa. 
In Natal we find the races classified as (1) 
Europeans or whites, (2) Indians and Asiatics, 
(3) mixed and others, (4) natives in service 
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(5) natives in native areas. In the Cape we 
find (1) Europeans or whites, (2) Malays, (3) 
Hottentots, (4) Fingoes, (5) Kaffirs, (6) 
Bechuanas, (7) mixed and others. Both 
Indians and Chinese fall under different 
headings in these two classifications. If the 
census of British South Africa were taken oy 
one administration on one plan and its results 
embodied in a single report, the development 
of the social conditions of the country would 
be readily apparent. As it is, such all-
important information is either unobtainable 
or can only be found by a laborious comparison 
of reports and tables differing from one an-

CHAP. 
VI. 

other in substance as well as in form To the Extl'n.aga.nca • of exutlag 
gain in the value of the results should be methods. 

added the very material economy which wOl,1Id 
ensue if the census for all British South 
Africa were taken by a single office. As 
Statement No. VIII. shows, the cost of the ~!.\MI~ en t 

census of 1904 reached the startling total of 
£150,000. It is certain that a large propor-
tion of this would be saved by having one 
census instead of many. While one volume 
would be far more valuable than seven, the 
printing alone would not cost one quarter as 
much. 

Vital Statistics. 

The registration of births deaths and R.egistl'ation of 
, bll'ths, deaths 

marriages is a cognate function. If properly and marl'iages 
• should enable 

carrIed out the record of births and deatlis census to be 

bl
' checked. 

ena es the decenmal census to be corrected 
annually, and the addition of immigrants to 
the population to be periodically 'deduced. 
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The registrars of vital statistics act under 
statutory powers; but as the law in each 
colony differs there is nothing to secure that _ 
the returns are made with uniform accuracy 
or in a shape which admits of correct com
parison. The statistical departments of each 
government collect different facts with differ
ing degrees of exactitude. If a central 
government were established there is no doubt 
that it would assume the direction of all such 
operations. 

NOTE.-When .this chapter was actually in 
print, there was brought to the notice of the 
authors a paper ,On the negro in America. 
written for the information of a club formed 
for discussing social and political problems,. 
by Mr. W. L. Honnold, OJ mining engineer by 
profession and an American by nationality. 
The longer experience of the United States 
has a bearing on the future composition of 
society in South Africa, the importance of 
which it is difficult to overrate. The authors 
,';,ave therefore obtained Mr. Honnold's kind 
permission to append his paper to this chap
ter. It appears as Statement No. IX. 



CHAPTER: VII. 

THE IMPROVEMENT OF SOCIETY. 

When society has been constituted and CHAP. 

secured against disruption, and when the ~ 
Process of its composition has been de- Subject of the 
. cha.pter. 

termined, the most important duty which its 
government can undertake is that of con
serving it in the best possible condition. The 
most obvious enemies of men's wellbeing are 
disease, poverty, vice, and the ignorance which 
is their common cause. Our purpose in the 
pr~serit chapter is to discuss the means 
adopted by the different governments in South 
Africa to combat each of these evils. 

For the protection of public health, it is haJysl. of the 
• functioDS of pub. 

usual for the State to undertake, In the first lic heaJth. 

place, certain preventive measures. These (1) PreYeDtiYe 
measures 

commonly are expressed in laws framed (a) 
to prevent the introduction of infectious and 
contagious disease from without, whether 
carried by human beings or animals or through 
the medium of imported articles, and to arrest 
its spread from one part of the country to 
another; (b) to enforce certain standards of 
cleanliness, to prescribe the manner in which 
dwellings are to be constructed, to provide 
for a pure and sufficient supply of water a~d 
the disposal of waste products, and to make 
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CHAP. prOVISIOn for the burial of the dead; (c) to 
VII. 
~ prevent industries from being conducted in 

such a way as to injure the health of those 
engaged in them; (d) to forbid the adultera
tion of food-stuffs and the sale of food-stuffs 
unfit for human consumption, to control the 
sale of poisons and drugs, and to forbid the 
use of tobacco by children. 

(2) Curaiive But prophylactic measures by themselves 
meaaures. 

can never be perfect, and the next business of 
the State is to prol!'ide the means of dealing 
with the disease that manages to elude them. 
For this purpose the government endeavours 
to provide a well qualified agency for the 
treatment of sickness. This it does by granting 
charters empowering certain associations to 
certify the fitness of doctors, midwives, nurses, 
dentists and chemists, and by forbidding un
certificated persons to practise any of these 
professions. Secondly it makes medical pro
vision for poor patients, by appointjng public 
doctors in every district. They attend also to 
the health of prisoners, and perform themedi
cal work required by government generally. 
Thirdly, the State either provides or sub
sidises hospitals for ordinary sickness. It 
also provides public hospitals for infectious 
or contagious disease, and for the cure of 
inebriates, and also asylums for chronic 
invalids, for lepers, and for the insane. 

(3) Heunah Most governments also maintain labora
into aaulea of 
dlleaae. tories for scientific research and for the 

manufacture of vaccine and prophylactic and 
curatIve sera of all kinds. The object of these 
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is p·trtly one of prevention and partly one of CHAP. 
VII. 

cure. ---v----

For reasons which will appear later when Health laws 
• • • mainly admini8-

we dIscuss muruclpal government, the ad- hPed ihl'ough 
.. . f h b . . medium of local IDlIDstratlOn 0 t e pu hc health law IS authorities. 

generally delegated as far as possible to local 
authorities, rural as well as urban, where 
these exist. As a matter of fact there are 
no rural authorities in South Africa except 
in the Cape Colony, which is therefore the 
only colony which has committed the sanita-
tion of country districts to' local bodies. But 
;nunicipal government in some form or other 
has now been established in most of the 
principal towns in all the colonies; and all 
municipalities assume responsibility for their 
sanitary administration. 

At the same time we must recognise that Health dunes 

h . d . d . h bl' proper to na-t ere are certam utIes connecte Wit pu IC nonal goyern-

health which cannot be entrusted to local ment. 
I 

authorities; either because the sphere of 
action is too wide, or for other reasons. 
Now in their case it will generally be found 
that the reasons which tell against complete 
localisation tell also against the imperfect 
localisation which now results from disunion; 
that is to say, the duties in question could be 
performed more cheaply and efficiently than 
at present if they were undertaken by a central 
government acting for the whole country. 
Clearly the duty of excluding disease from 
oversea ought as a matter of convenience and 
economy to be combined with the control of 
immigration and customs at the ports, which 
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CHAP. would certainly rest in the hands of the 
VII. 

'-v--- central government. The strong universal 
action of a national authority would also be 
needed if a dangerous epidemic like plague 
had gained a footing and threatened to infect 
all parts of the country. Again (just as was 
suggested in the case oflawyers and surveyors) 
it would be a great advantage to the public 
as well as to the professions if doctors, mid
wives, nurses, dentists, and chemists were 
examined and certificated by one authority for 
all South Africa. Hospitals for incurable 
patients and asylums for lunatics and lepers 
would be managed better and more cheaply by 
one government than by several. Indigent 
pa.tients and lunatics often move from one 
colony to another without acquiring a domicile 
in any of them; and in such cases it is im
possible to say which government ought to 
accept the cost of maintenance, and volumes 
of correspondence are wasted iIi. endeavouring 
to settle such matters. The cosf of lunatic 
asylums, like that of prisons, cannot be 
avoided; because the law compels the State 
to house certified lunatics whose friends 
cannot afford to maintain them in private. It 
is a serious and increasing charge which calls 
for careful supervision. Much money would 
be saved and it would be better for the health 
of the patients if such new asylums as are 
required were built near the coast. Again 
in dealing with persons chronically sick and 
still more with lunatics and lepers, it is proper 
as far as possible to separate the sexes and 
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races of patients suffering from different 
forms and degrees of disease. This matter 
is of special importance in South Africa, 
where Europeans, natives, half-breeds and 
Asiatics have all to be treated. It is evident 
that one central government would be able t6 
carry" the process of classification much 
further than provincial governments in 
dealing only with the cases which come from 
tbeir own areas. The problem of leprosy is 
peculiarly instructive. In this case little can 
be done for the unfortunate patients them
selves, and the main object of segregation is 
to save the rest of the community from infec
tion. At present the Cape and the Transvaal 
governments maintain asylums, and Natal 
maintains a kind of leper location. The 
Orange River Colony, which has hitherto sent 
its leper patients to the Cape asylum, now 
purposes to establish one of its own. But 
only the Cape Colony makes any serions 
attempt to search out and to deal with every 
case or suspected case in the country. The 
other self-governing colonies content them
selves with isolating such patients as happen 
to come to their notice; and the rest of South 
Africa does little or nothing to cope with the 
mischief at all. If the Cape Colony were able 
to eradicate leprosy from its population, it 
would suffer the disappointment of seeing 
them soon re-infected from Basutoland, 
Bechuanaland or Natal. If the taint is ever 
to be banished from South Africa and its 
retu:rn prevented, the universal and continuoua 

OHAP. 
VII. 
~ 
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CHAP. action of a national government is absolutely 
VII. 
~ necessary. 

~:~ill~~e:e:t The governments of the Cape Colony, Natal 
and the Transvaal all maintain chemical and 
bacteriological laboratories ; but nearly all the 
discoveries they make ,are of common utility 
to the whole country and ought to be paid for 
accordingly. At present it may happen that 
investigations into the efficacy of dis
infectants, or the search for a serum for th~ 
cure of the virulent pneumonia which pre
vails, are being made entirely at the expense 
of one colony, while their results are available 
to another, which spends little or nothing at 
all on research. But the existing dislocation 
besides producing injustice produces positive 
waste .... The money now spent on research by 
various governments could be applied to far 
better purpose' in the hands of one central 
administration, which could direct the ener
gies of the various enquirers so as to prevent 
overlapping. As matters stand, investigations 
conducted in two colonies may cover the same 
ground. Similarly vaccine and the various 
curative or preventive sera could be manufac
tured more cheaply in one than in several 
establishments. Exactly the same difficulty 
has presented itself and has been surmounted 
in India, where the central government has 
found itself compelled, in order to save waste 
of power and money, to assume a large mea
sure of control over the provincial labora
tories. 

o In the Transvaal Medical Journal, February, 1908, Dr. 
Maynard shows the waste of life in South Africa which results 
from the failure of Sonth African governments to investigate 
tbe causes of human disease peculiarly virulent in this country. 
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Prevention of Poverty. CHA.P. 
VII. 
~ 

Beyo.nd certain pro.visio.ns fo.r the benefit o.f !fe~ho~s of 
public relief. 

o.rphans and destitute children, So.uth Africa 
has no. poor law, and no. system o.f State re-
lief. Each go.vernment sets aside a small sum 
fo.r poor relief which it dispenses as occasio.n 
o.ffers, thro.ugh the agency o.f district magis-
trates, Dr benevo.lent societies, Dr special co.m-
mittees. 

We saw in the last chapter ho.w the restric- The problBD! of 
ihe pooP whites 

tio.ns o.f caste which impede Euro.peans fro.m and land settle-
, men~ 

accepting ro.ugh labo.ur at the 'wage which re-
presents its market value, are rapidly o.perat
ing to. keep white men o.utside the industrial 
system alto.gether. The result is that South 
Africa is face to. face with a problem o.f in
digence o.f a peculiar kind, which she shares 
with a few o.ther countries, like the so.uthern 
states o.f the American republic, where white 
co.mmunities have endeavo.ured to. fo.und them
selves o.n the basis o.f a co.lo.ured wo.rking class. 
This explains the extrao.rdinary parado.x pre
sented by certain schemes o.f land settlement 
devised in the interests o.f the poorer whites. 
Go.vernments in vario.us parts o.f So.uth Africa 
have spent and are still spending large sums 
o.f money, with small result, in trying to. settle 
on the land, in a new and empty co.untry, a 
class o.f men who. were actually bo.rn to. rural 
conditio.ns. It is impossible to imagine the 
go.vernments of either Canada Dr Australia 
saddled with such a. class o.f helpless depen
dents. The most hopeful instance of this type 



CHAP. 
VII. 

---.-----

The laying. 
banks. 

172 

of land settlement is the one conducted by the 
Dutch Reformed Church, with the aid of a 
public subvention, at Kakamas in the Cape 
Colony, where families of poor whites have 
been placed on irrigated land, in the hope 
that the agencies of Church and State together 
may teach them by artificial exercise those 
habits of work which cannot develop natur
ally in a country which looks on toil as the 
stigma of a lower race. Similar schemes may' 
be seen in operation under the control of gov
ernment at Potchefstroom and Heidelberg in 
the Transvaal. At Middelburg, in the Trans
vaal, another set~lement is conducted by the 
church, although the government provides the 
whole of the funds. Until recently these 
forced settlement projects were the only 
means by which governments attempted to 
solve the problems of white indigence: hut 
with the past year or two endeavour has also 
been made to induce poor whites to accept 
rough labour on railway, municipal and min
ing works. How serious the difficulty is every 
South African is aware. This is not the place 
to endeavour to foreshadow its solutiou. 
We have already said enough in the last chap
ter to show that only a strong national ad
ministration can deal with a problem, which 
has its roots in a system pervading every part 
of the country and every department of its 
social life. 

A valuable palliation of poverty is the 
encouragement of thrift. All the South 
African governments endeavour to do this 
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by est.ablishing savings banks for the CRAP. vn. 
benefit of those whose means are too -----v--.--

small to admit of their opening ac-
counts at the ordinary commercial banks. 
Through the machinery of the post office and 
by the use of its general credit, the State can 
administer these banks with a degree of ec0-

nomy which no private corporation could 
hope to attain. We propose to show in a 
later chapter that the post office systems 
should themselves be centralised, and if this 
happens the amalgamation of the attendant 
savings banks would follow as a matter of 
course. Tables showing the financial position 
I)f each of the four banks will be found in 

Statement lifo. 
Statement No. X. x. 

Pre'Dention of Vice. 

Leaying the question of poverty, we may The liquor lawl. 

next turn to the efforts made by the State 
for the prevention of vice. Most of the laws 
framed with this object are administered by 
the ordinary agencies of the magistrates and 
police. The only exceptions are the laws 
relating to the sale of liquor, which require, 
for their administration, a special machinery 
of their own. In all the colonies the grant 
of licences to liquor dealers is entrust~d to 
special courts, presided over by the resident 
magistrate. In the coast colonies these courts 
are partly elective. In the inland colonies 
they are wholly appointed by government, in 
order to free them from the influence of 
the local trade. In the coast colonies 
and the Transvaa.l, the principle of local op-
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tion is recognised, but not in the Orange CHAP. 
VII. 
~ River Colony. In the Cape Colony no licences 

are allowed in native locations or in areas pro
claimed by the Governor. There are special 
licensing laws in the native territories. 
and no native or Asiatic may purchase 
liquor without a permit signed by the 
magistrate. In Natal, licences may only be 
granted in locations by written consent of the 
Secretary for Native Affairs, and the sale of 
liquor to Asiatics and natives is absolutely 
prohibited. In the inland colonies the law in 
regard to locations is similar to that in the 
Cape Colony, while the sale of liquor to or 
possession of liquor by all coloured persons as 
well as natives is prohibited. 

Intereat~of a Th I eco 't' ddt th . central govern- e arge r gnl IOn accor e 0 e pnn-
ment therein. ciple of local option in itself suggests that 

certain parts of the liquor administration 
may well be left to local control. But its 
wider problems certainly should not. The re-

~ 

sponsibility of a national government for 
customs, excise and the native question, which 
would necessarily devolve on a national gov
ernment, would oblige it to retain an ultimate 
control over liquor legislation. 

Education . • 

:t~::i~::re8~~! The most important and far-reaching of all 
education. agencies for the improvement of society is 

education. In primitive States or in those 
where the functions of government are in the 
hands of comparatively few persons, wide 
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differences of civilisation or knowledge be
tween localities and individuals are of small 
account. The development of industrial and 
political life, however, increases the inter-
dependence of the members of a community. 
The operations of society become less like 
those of a horde of savages, and more like 
those of a highly-trained army, which depend 
on each man's capacity to fill intelli-
gently the part assigned to him. The more 
highly developed the State the higher is the 
standard . of knowledge or intelligence re-
quired of each citizen if he is to play his part 
either as a political or as a productive 
force. For this purpose all modern States 
have practically arrived at a common mini-
mum standard. This includes the arts of 
leading, writing and arithmetic, which are 
necessary to the humblest purposes of civilised 
life, as well as being keys to the knowledge 
which those must master who aspire to play 
a higher part. 

CHA.P. 
VII. 

Primary education which usually en- ~l'imary edue&-, tlOn. 
gages the attention of a child from the age 
of six to thirteen or fourteen, may be taken 
as covering this common ground-work of 
knowledge. It comprises such training as 
will equip him for the simpler occupations of 
life, and at the same'time gives him access 
to the more advanced attainments which he 
may have the capacity or opportunity to 
reach. Such further knowledge is provided 
by the higher branches of the educational 
system. 
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C~tr By secondary education is meant the educa.-
----v--.- tion which is higher than primary education, 

::::,~~ary eda- and is not given at a university. Practically 
it is that :which a boy or girl may receive be
tween the age of thirteen or fourteen and the 
age of eighteen. 

UDiYenity eda- The university provides the crowning stage 
lIatioD. 

of the education which the individual can 
obtain in the form of regular instruction at 
the hands of others. In its completest form 
the university is a community for the 
pursuit of knowledge in all its aspects. 
A number of students assembled, not 
merely to acquire, but to practise and 
to advance the arts and sciences into 
which the whole field of knowledge is divided, 
are best able to see how they are related and 
where they unite. In giving an opportunity 
for such studies, a university is discharging 
its true functions; and it represents the last 
stage to which society can carry its efforts 
to train the faculties of the rising genera
tion to their highest point, and to equip 
them for the pursuit of knowledge for its own 
sake. To prescribe courses of study, to 
examine students, and to mark their attain
ments by granting degrees are merely the 
secondlry duties of a university. 

Bow gonm- All modern governments are so far sensible 
menia promote 
education. of the importance of education to the well-

being of their people that they systematically 
endeavour to further it in various ways. 
They may do so by making it compulsory 
within certain limits, by subsidising private 
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persons to establish schools, colleges and 
universities on approved lines, by establish
ing such institutions themselves, by training 
teachers and granting certificates to those 
qualified to teach in public schools, and by 
directing the content and form of the instruc-
tion given in them. In some cases govern-
ment discharges these duties directly through 
its own officers. In others the actual ad
ministration is left to local bodies in the shape 
of boards and committees. The cost of 
education is defrayed from all or any of four 
sources-private benefactions, scholars' fees, 
and local or national taxation. In all cases 
the government is assisted by a stafi of in-
spectors, whose duty it is to secure that the 
money provided from public sources is spent 
on the lines approved by the government, and 
to act as a link between the central authority, 
the local bodies and the schools. 

C1UP. 
VII. 

We may now briefly review the institutions E~RC~tiOD~ in
stitUtiOns m B.A. 

through the medium of which primary described. Pri-
• 'mary scbools. 

secondary and university education is admIn-
istered in South Africa. In this, as in other 
countries, where the population is widely scat
tered, primary education is costly and difficult 
to organise; because the radius of utility of 
each school is generally measured by the dis
tance of the journey which children can 
traverse twice a day either on foot or with 
such transport as can be given them. In many 
country places the school is organised in the 
most central house available, government con
tributing to the salary of the teacher. ,Wher-

N 
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ever 25 or 30 children can be assembled, a. CHAP. 
VII. 

-v----- proper school building, with quarters for the 
teachers, and sometimes for the pupils, is sup
posed to be provided. Not seldom scholars 
are lodged at neighbouring houses. Country 
schools do not as a rule aim at imparting in
struction in anything beyond the three rudi
ments of learning; but in primary schools in 
towns an attempt is usually made to lay the 
foundations of the other knowledge which is 
taught in secondary schools. 

8 • a 0 D dar J In secondary or high schools, which are 
aabool •• 

always situated in towns of some size, children 
who have passed through the primary stage 
can pursue their education to the point indi
cated by the matriculation examination of the 
Cape University, which we will shortly 
describe, and to an equally advanced point in 
subjects other than those required for matricu
lation. 

UniyersitJ Clol· Lastly, there are colleges which prepare 
Jeg.a. 

young men to graduate at . the university. 
Generally speaking, these colleges have begun 
life as secondary schools, and a few of them. 
though they have developed into institutions 
for the training of young men, continue to 
educate. children in the lower classes. In 
some other instances they have retained, in 
the main, the character of secondary schools, . 
but have developed a class at the top which 
aims at training older pupils for the higher 
university examinations. The evils of com
bining a school and a college system in a. 
single institution are obvious. The theory of 
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university education is that a student has CHAP. 
va passed the stage of boyhood and can betreated _______ 

almost as a man. Inacompositeinstitutionhe 
remains as an overgrown school boy, associat-
ing with boys and subject to boys' discipline., 
Moreover, if the institution is really a school 
and not a. college, the staff and equipment 
needed for the higher teaching is often want-
ing. The instruction which such an institu-
tion gives is not really university education 
at all, but a. make-shift. These defects are 
due to the scattered character of the popula-
tion, and to financial needs which have driven 
existing institutions to attempt more than 
they can properly perform. But another 
cause lies in the conditions upon which 
matriculation has been permitted. For some 
time past there has been no age limit for 
matriculation, and smart boys can pass the 
examination at the early age of fifteen, and 
expect thereafter to be provided with college 
classes. All these causes hav~ helped to 
obscure the clear line which ought to be drawn 
between high school and university education. 
These remarks have less application in the 
Cape Colony than elsewhere. 

Turning now to technical education, we i'echnieai ed.-

fin ·, . d st • I h 1 f th catioD. d In eXIstence m u rIa se 001S or e 
training of craftsmen, and agricultural col
leges where a. practical and scientific know
ledge of agriculture may be gained. These 
latter institutions are invariably conducted 
by the agricultural departments. There are 
also the special schools for destitute, defective 
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CIUP. and dea.f and dumb children. which aim at im-m. 
~ parting a technical training in addition 1;0. 

elementary education. 
=~g of Finally. most governments recognise that 

the surest way of improving education is to 
improve the teachers; and for this purpose 
they maintain normal colleges which give 
instruction in the art and science of education 
and open a useful career to some hundreds of 
colonial-born youths and women. 

:::ve adaoae So far we have spoken only of European 
. education: The education of natives has been 

left to the agency of missions. They are 
assisted by government grants, and inspected 
exactly like the schools for whites. For the 
most part this instruction does not go beyond 
the primary stage. Some higher education is 
provided by.the training schools for teache.r~ 
of which there are ten in the Cape Colony. all 
of them subsidised. 

l,.teDI 01 gOY- The relations of the different colonial gov
eramen' conWOl h . . . be 
la aelf-goyePIl- ernments to t ese Institutions may now 
Ing colonie... ' . 

consIdered. In each of the four self-govern-
ing colonies the education department is 
usually controlled by the colonial secretary. as 
minister for the interior or for home afiairs. 
His permanent lieutenant, entitled the 
director or superintendent of education, is 
assist¢ in his duties by an administrative 
staff resident at the seat of government, and 
by a stafI of inspectors each of whom is in 
charge of a separate district. In Natal the 
education department deals directly with the 
person or committee responsible for each 
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,private aided school, and administers the gov- CHAr. 
. VD. 

~rnment schools through its own officers. In'~ 
other colonies this work is done by local boards 
-elected in each district, subject to the SUpef-
vision of the education department. 

Natal may be dealt with first as offering Na.tal. 

the simplest case. In the year 1906 there 
were some 514 schools supported by public 
funds. Of these 469 (including 163 fal'IIl 
schools) were schools built and administered 
from private funds, supplemented by contri
butions from government, and 45, being nearly 
.all primary schools, were established and 
111ltintained by government. itself. E«;lucatioll 
is not compulsory, and fees are charged in all 
schools, whatever their status. The private 
.schools are aided by a capitation grant, 
which is subject to certain' condition~ 

respecting the fitness of buildings and 
equipment, the qualifications of the teachers, 
the course of studies alld results attained. It 
is the duty of the inspectors to visit tlie 
schools, and to see that the conditions pre
Bcribed are complied with. In the case of thlil 
government's own schools the inspector is an. 
administrative officer; he supervises their 
establishment and organisation, and acts 8.$ 

the link between the school staffs and the 
'central office. In the aided schools govern
ment has no voice in the selection of indi,. 
vidual teachers. English is the medium of 
instruction throughout the colony. Secondary 
education is provided partly by private schools 
and. partly by government colleges and high 
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schools in Maritzburg and Durban. Maritz" 
burg: College for boys has established col- . 
Jegiate classes at the top of the school. An 
agricultural college is maintained on the 
model farm at Cedara. 

The Cape Colony is divided into some 122 
school districts, in which 78,044 white chil
dren and 95,909 coloured children are receiv
ing education. In each district all the ad
ministrative work in connection with the 
white children, as distinguished from tlie 
work of inspection, is undertaken by a board, 
the majority of whose members are elected 
by the ratepayers for each district, the rest 
being appointed by government. These 
boards are in turn assisted by advisory com
mittees, who represent the parents of the chil
dren attending the school assigned to their 
supervision. It is the business of the board 
to administer the grants given on the £ 
for £ principle and to establish and to 
administer the public schools. The board 
may, subject to the approval of the. educa
tion department, compel the attendance of 
European children within the district who 
live within three miles of a school, and 
fees are chargeable in all schools. Deficits 
are met by a contribution from the local 
authority raised by rates. The govern
ment inspector's duty is to oversee the whole 
administration in his district, and to keep 
the central office informed as to the work of 
the boards. He also acts as the friendly 
adviser of the local boards and committees, 
and he is responsible to the government for 
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the vitality and efficiency of the system. The 
teachers' are the servants of the boards, and 
their appointment and dismissal is initiated 
by the school committee, who forward their 
recommendation to the board. The board make 
their comments upon such proposals and 
forward them with a recommendation for the 
approval of the department, which declines to 
pay any grant in aid of a teacher's salary 
appointed without its approval. A teacher 
cannot be dismissed except by the board with 
the approval of the department. Themedium 
of instruction is not definitely prescribed. 
High schools as well as primary schools are 
under the control of the boards. The univer
sity colleges, on the other hand, are controlled 
under their own constitutions, and are subsi
dised, like the schools, by government grants. 
These are the South African College, Cap-e 
Town, the Diocesan College, Rondebosch, the 
Victoria College, Stellenbosch, the Rhodes 
University College, Grahamstown, and the 
Huguenot College, Wellington; and among 
these five a grant of about £21,000 is 
distributed. With the partial exception of 
Rondebosch, all of them that ever had school 
sections have practically dropped them. 
Pupils from many parts of South Africa 
obtain their education at these colleges. 
Several industrial schools, of which that at 
Uitenha.ge is the most important, are subsi
dised by government, and an agricultural col
lege is maintained by the agricultural depart
ment at EIsenberg. Several institutions are 

CHAP. 
VIL 
'~ 
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CHAP. also supported by the education department vu. 
~ for the training of teachers. 

~r:er °ol'o~:!; The educational systems of the Orange 
and TraolYaal. River Colony and the Transvaal are modelled 

on the same outlines, with certain important 
variations. Members of the school boards, 
other than those appointed by the government, 
are elected in the Orange River Colony by the 
male inhabitants of each magisterial district, 
in the Transvaal by the parliamentary voters. 
The boards control the expenditure on certain 
specified items only. In both colonies educa.
tion is free, but in the Orange River Colony 
one-sixth of the cost is provided by a poll-tax 
on every male adult. More can be raised in 
the form of a graduated income tax on the 
residents of the district, if this course is ap
proved as the result of a referendum. In the 
Transvaal there is no kind of local contribu
tion. In both colonies the teachers are the 
servants of the government. In the Orange 
River Colony Dutch and English are on an 
equal footing both as mediums and as sub
jects of instruction, with certain negligible 
exemptions. In the Transvaal the medium 
of instruction is the native language of the 
pupil, but English is gradually introduced up 
to and including the third standard, be
yond which the medium is English, though 
8,dequate provision must be made for instruc
tion in the Dutch language. In the Trans
vaal high schools have hitherto been pro
vided, either wholly by government with 
no contributions beyond the fees of the 
pupils, or else by private organisations re
<leiving no government assistance. Those 



185 

receiving public fun~ are now supervised by CHAP, 

h 
Vll. 

the sc 001 boards. The Transvaal University ~ 
College, which is practically the only collegi-
ate institution in the colony, is established 
on lines similar to the independent colleges in 
the Cape Colony, and, like them, is subsidised 
by government. In the Orange River Colony 
the secondary schools are government institu-
tions. Grey College School is a secondary 
school administered by a special board ap-
pointed by the government. Grey University 
College is a separate institution which ad-
mits matriculated students only to its regular 
courses. There are orphanages at Potchef
chefstroom and Langlaagte in the Transvaal, 
which are likewise technical school sub-
sidised by government, and at Bloemfontein 
a, hostel is maintained by the education 
department for boys who are apprenticed to 
trades under its supervision. Instruction is 
likewise imparted to them there on branches 
of study which bear on their work. The 
Transvaal is establishing an agricultural col-
lege on the model farm at Potchefstroom. 
Normal colleges for the training of teachers 
are maintained by both colonies. 

The four educatIOnal systems are embodied Di1renity of the 
.1 . d foUl' I)'Biema. 

with considerable detal In statutes an regu-
lations. The foregoing summary shows that 
the few principles which they have in com-
mon are of a very general nature, . and even 
where the meaning of the statutes is the same, 
it is expressed in very different terms. 

The university of the Cape of Good Hope The Cape UIIi· 
• yemty. 

is an institution empowered to preSCrIbe 
courses of study, to test students by examin&-
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OHAP tion, and to declare and record their standard VII. 
~ of attainment by conferring degrees. It IS 

governed by a council of thirty-eight, of whom 
fifteen are appointed by the government of 
the Cape Colony, three by the Transvaal, three 
by Natal, two by the Orange River Colony, 
and fifteen by convocation of the graduates of 
the university. The government grant amounts 
to over four thousand pounds a year, to which 
must be added contributions of four hundred 
pounds from Natal, three hundred from the 
Transvaal, and two hundred from the Orange 

. River Colony. The university exercises a great 
influence on the course of studies followed in 
the schools and colleges which prepare stu
dents for its examinations. It has also certain 
functions in regard to the examinations 
required for admission to some of the 
professions, the surveyors' examination, the 
law examination, and the like. It derives its 
power from Cape statutes, andisincorporated 
under the name of the University of the Cape • 
of Good Hope. Within the last year or two 
at least one of the neighbouring colonies has 
seriously entertained the idea of establishing 
a second university for itself. But the danger 
of creating two inferior universities instead 
of one good one was recognised in time; and 
an inter-colonial conference to discuss the 
subject was convened in Cape Town in Feb
ruary, 1908, under the auspices of the Cape 
University. At this conference the four self
governing colonies and Southern Rhodesia. 
were represented. The delegates resolved that 
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one South African university, with con- CHAP. 
• VII. 

stltuent and affiliated colleges, ought to be '----v-----

established, and that the university of. the 
Cape of Good Hope should be merged in the 
wider institution. They then proc~eded to 
formulate a constitution providing for the 
government of the university, for the affilia-
tion of colleges to it, and also for its revenues 
and powers. 

Such in brief outline are the systems of Dimeul~iea DC , , oeniralillDg ad 

primary, secondary and university education minilirauoa. 

as they exist to-day in the four self-governing 
colonies. We will now consider the probable 
bearing upon them of the union of the 
colonies under one supreme government. In 
many of their leading features the systems of 
primary education differ radically, and it 
would be difficult indeed for a single national 
government to take them over and to ad-
minister them as they stand. Their financial 
provisions alone are incompatible. If the 
control of the existing systems . were trans-
ferred to a central government the Transvaal 
parent would obtain primary education for 
his child at the sole cost of the taxpayer, while 
in neighbouring colonies the parents or tax-
payers would all be contributing in varying 
degrees. On the other hand, the establisli-
ment of one uniform system would probably 
be a task which no central government woulcl' 
feel inclined to attempt without some years 
of experience and study. Any system of 
national education involves a mass of adminis-
trative detail, and also requires a nice adjust-
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CHAP. ment of those details to the conditions and VII. 
------ prejudices of each locality. All the colonies 

but Natal have already delegated much of 
this detail to local authorities. It is safe to 
say that in a country of any size a system 
of primary education administered entirely 
from the centre .would become too rigid; and 
the future educational system of united South 
Africa will probably do well to leave the local 
communities a wide latitude in detail. 

::fI:~tad:~::d: If, on tlie other hand, the principles laid 
ing national down in the opening pages of this section are 
.0n&1'ol. 

correct, it follows that no one locality should 
be suffered to fall far behind the others in the 
standard of education it imposes, and that 
some authority should be in a position to see 
that this does not happen. Few civilised 
countries attain the same high standard of 
education as the United States of America.. 
Few, on the other hand, fall to so Iowa level 
as some of the constituent States such as 
North Carolina. But owing to the terms of 
the constitution the federal government can 
do nothing to correct this inequality, beyond 
collecting and publishing information to show 
that it exists. 

11 had well' • .. With indefiniteness of a.im and lack of central 
lndultl'ial EfB- guidance or control, it is not surprising to· find enormous 
elenoy, Yol. II., discrepancies in the methods. Each State ma.kes its 
p. 385. own la.wa and regula.tions, and though some are suffi-

ciently alike tha.t they can be grouped, there is no, 
uniformity, even in prima.ry and essentia.l points." 

In Canada also the endeavours of the na
tional government to introducemilita.ry tra.in~ 



189 

ing into the primary schools have been seriously 
hampered by the fact that their administra
tion is entirely in the hands of the provincial 
governments. These ·striking examples sug
gest that the English system presents the 
sounder model. Under it the schools are ad
ministered by the county councils and county 
boroughs, but the central government provi~es 
part of the cost and reserves the right to 
prescribe the curriculum, to insist on certain 
standards of efficiency~ and to control the sys
tem as a whole. 

OHAP. 
VII. 

----v---

In the sphere of higher education, as we Needforstrictep 

h lr ad . ed h d" . be classification. ave a e y notlc ,t e Istmctlon tween 
schools providing secondary education for 
boys who have finished their primary course, 
and university colleges where young men are 
preparing themselves for degrees, is not 
always drawn with sufficient clearness. In 
other words, c~assification of schools cannot 
be carried as far as is desirable, a result cer-
tain to follow while each colony is attempting 
to equip itself on a national scale. So long 
as these conditions obtain, inefficiency and 
waste go hand in hand, a truth set forth with 
unmistakable clearness in the closing resolu-
tion of the conference of February last. 

"This conference is of opinion that the number of 
independent institutions preparing students for univer
sity degrees in South Africa is greater than the Deed 
requires, and that the organisa.tion of such work is in 
consequence difficult and uneconomical; and this con~ 
ference recommends that the co-operation or union of 
the present university colleges ~e encouraged and t~e 
multiplication of such colleges m. the future be dIS
couraged." 
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CHAP. The Cape government alone is spending 
VII. 
~ £37,000 a year on the training of teachers, an 
B~n. for aen· obJ' ect essential to any great system of public bahution In 
::a~~:I'!~ g 0 f education and. always costly. But the 

teachers trained by one government are only 
bound to it for two years; and it has no guar
antee that after that period the teacher may 
not be enticed away by one of its neighbours, 
which chooses to spend less on training and 
more on salaries. The experience of England 
shows that this is no imaginary danger. The 
British government, anxious to unburden the 
central treasury, has assigned the duty of 
training teachers to the county councils; and 
these bodies are now finding it impossible to 
secure to themselves the benefit of the services 
of the teachers for whose training they have 
paid. 

]( e e d f o. a In one respect the existing scheme of South 
'eaahing an d f' ... 1 ki 
J'esldentiai uni· A rIcan educatIon IS conspICUOUS y lac ng . 
.. enUy. Th' '" h f 11 . f . ere IS no UnIVerSIty m t e u meanmg 0 

the word. It is true that the Cape university 
prescribes courses of study, tests students by 
examination and declares and records their 
standard of efficiency by conferring degrees, 
and that all the colonies make use of its ser
vices. But it is not a community of learning 
where enquirers, teachers and students are 
gathered together for the pursuit of know
ledge, such· as may be seen in Great Britain, 
Germany, and the United States. Centres of 
education such as Grahamstown or Stellen
bosch would come nearer to university life if 
the pupils were older, and if more attention 
was paid to original research. 
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The fact that the recent conference has for- CHAl". 
VII. 

mulated a scheme for a national university is ~ 
h . . f nl bee h .. 1 f Legal difliouliJ' SO muc gam, lOY ause t e prInClp e 0 of giying eifeo* 

concentration is affirmed in its resolutions '0 con.tel'ance • l'elolatlon •• 
But those resolutions do not indicate, far less 
discuss, the legal steps necessary to give effect 
to them. Although the degrees of the Cape 
university are recognised by letters patent, its 
legal powers, as well as its name, are derived 
from statutes of the Cape legislature. How 
then, under present political conditions, can 
the university of the Cape of Good Hope be 
transformed into the university of South 
Africa. ? The legislatures of neighbouring 
colonies may recognise its degrees and may 
confer certain privileges on the holders. They 
may authorise contributions to its funds and 
the appointment of delegates to its governing 
body. All this indeed they have done in the 
past, in virtue of the Cape Colony Act 6 of 
1886, which authorised the Governor to ap
point to the university council representatives 
of such colonies or states as are willing to 
make an adequate contribution, to its chest. 
But none of these things alter the provincial 
character· of the present examining body in 
Cape Town. Pending the establishment of a 
national parliament the only possible course 
is for the Cape legislature to pass an act pro
viding for the establishment of the university 
of South Africa in the place of the university 
of the Cape of Good Hope, and suspending 
the operation of the scheme until such time 
as the Governor was satisfied that all the 
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CHAP. other colonies concerned. agreed. to provide the vu. 
~ necessary funds. But even so the university 

of Sout~ Africa would depend for its legal 
existence-upon a statute of one colony only. 
:This is no mere defect of form. The govern
ments of the neighbouring colonies cannot 
bind their successors in perpetuity to vote the 
necessary funds on their ·annual estimates, 
and every time the agreements expire or come 
up for revision the whole question of partner
ship will be re-opened.. National institution 
though it be, the university will depend on the 
most unstable of all foundations, the capacity 
of five independent parliaments to act and 
legislate as though they were one. Sooner or 
later its·promoters will find that unity of 
national thought or action is no more to be 
gathered from political division than grapes 
of thorns or figs of thistles .. 

l'heledimcultlel The conference rendered. another good ser
remoyable ouly 
by national vice by declaring that research is one of the 
moD. most important functions of a university, and 

thereby recognising that a true university is 
something more than a board which ascertains 
the proficiency of students in certain studies 
prescribed in its syllabus. But it is greatly 
to be feared that those who aspire to erect a. 
true university upon existing foundations 
will find their strength wasted and their 
labours multiplied. at every turn so long as 
they have to deal with five communities and 
five governments. With the establishment of 
a national legislature and purse the realisa.- . 
tion of the true ideal would no longer be an 
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idle dream. No doubt there are great prac
tical difficulties. The existing colleges may 
be organised in one system of study and 
examination; but separated as they. are by 
hundreds of miles, they cannot be united by 
the bonds of mutual intercourse and common 
intellectual tradition. But it is not incon
ceivable that they might be adapted to serve 
the growing needs of secondary education, 
and that with the new enthusiasm that at
tends great national developments, there 
might come into being-preferably in the 
Cape peninsular-a true universIty, a genuine 
community of learning and research. Nor is 
it to be forgotten that as soon as a national 
government is established it will find itself in 
possession of a site, well suited to this and to 
other of its public needs. In an earlier chap
ter we saw how Rhodes apprehended the 
dangers menacing the frontiers of South 
Africa, and by his rapid and resolute action 
secured for her half the dominions which her 
commonwealth is destined to embrace. The 
same eye, that looked to the vast and mys
terious regions of the north, was not unmindful 
of the landscape beneath the citadel of preci
pice and crag that crowns her southern gate. 
Even while he was saving Rhodesia he r~scued 
from the builders one great face of Table 
mountain, and bequeathed it to the country, 
which he had figured in his mind, but was 
never to see united as one. Here is a 
national inheritance, which the genius of an 
artist has conspired with nature and memory 

o 
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to enrich. But whatever be the exact site 
chosen for a. South African university, what 
surroundings can compare with those of the 
Cape of Good Hope for lifting the minds of 
future generations to a sense of that which 
is due from them to their country, and to the 
larger society of which it is a part 1 The 
peninsula with its bays and promontories is 
something inore than the storied and beauti
ful porch of South Africa. Its summit is 
one of the high places of empire, a corner 
beacon of the world itself, for round its base 
the currents of two oceans and two hemis
pheres meet. 



CHAPTER VIII. 

COMMUNICATIONS. 

The means of communication upon which CHAP. 
VIII. 

South Africa depends for the movement of ~ 
persons and goods are shipping harbours Mean~ Of. OOD;!-

, , munlcatlon JD 
railways and roads. To these must be added South Africa.· 

the postal services which undertake the for-
warding of letters and small parcels through 
all these arteries, and the transmission of 
~essages by overland wires . and deep-sea 
cables. 

All practical business involves in some way Preponderant 
. interest of gOY-

or other the movement of .persons, goods or ern m I! n '. in 
• • communlcailonll 

messages from place to place. . The adDllnIs- leads in some 
• .. cases to State 

tratlve work of government, whICh In any control. 

civilised country is the largest single business, 
depends upon cheap and regular communica-
tions. The state, therefore, is often led to 
provide or acquire services of certain kinds. 
Another motive for government control of 
communications, is the desire to protect it-
self and its citizens against monopoly, but 
whether such control is possible will depend 
on the nature of each service. Government 
indeed nearly alwars shrinks trom assuming 
the control of commercial enterprise, unless 
it can secure a monopoly for itself. 
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u:.tr In the case ot sea-borne traffic nature itself 
--v---- provides the track, and carriers have only to 

Bea-bornetralfto I th h' I 0 d Dot amenable to supp Y e ve lC es. cean roa s, moreover,_ 
State control. cannot be closed in time of peace, for no 

government's jurisdiction extends beyond 
three miles from land. N or in practice can 
a British colony close its harbours. No 
colonial government could impose differential 
harbour dues without violating the most
favoured-nation clauses of Imperial treaties. 
The rebate system, used by private firms to 
establish a monopoly, is scarcely one that the 
state could employ. It follows that a colonial 
government which tried to run its own ship
ping, would find itself exposed to world-wide 
Competition. As a matter of fact, no govern
ment has made the attempt; they have all de
cided to rely for sea carriage on private 
undertakings, even though it may happen 
that the shipowners succeed in establishing a. 
monopoly. 

South African The sea trade between South Africa and 
shipping com-
municationa de- the East or Australia is of minor importance, 
scribed. 

and it is enough to consider the trade with 
Europe and America. There are certain lines 
which touch at Cape Town on their way to 
Australia; but the steamship traffic with 
Europe is practically divided between the 
Union-Castle line, the Clan line, the Eller
man-Harrison line, the Houston line, the 
Bucknall line, the Rennie and King line, and 
the Deutsche Ost Afrika line. The managers, 
of all these companies meet in conference and 
fix the freights to be charged by all of them. 
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A certain percentage of these charges is re- 6HAP. 
VIII. 

funded to the shipper within a period of ~/---
twelve months, if he has not in the meantime 
shipped goods to South Africa by any steam-
ship not included in the compact. By this 
device, common throughout the whole ship-
ping world, the conference attempts, and as 
a rule is able, to exclude all other steamship 
lines from competing in the South African 
carrying trade. 

The shipowners are dependent on the actioIi How far .hip-
• , owners are 

of South AfrIcan governments In two ways. depended on 
" . Go¥ernmentB of 

In the first place coasts must be lIghted, for South Africa. 

the safety of navigation, and facilities must 
be provided for the landing and shipping of 
cargoes, Secondly, the governments them-
selves provide five per cent. of the cargoes of 
the sea-borne traffic to South Africa. In this 
estimate are not included the mails carried 
by the Union-Castle line, which, for an annual 
subsidy of £135,000; contracts to run one ship 
a week each way between Southampton and 
Table Bay in not more than sixteen and a half 
days. 

The next links in the chain of communica- Ports and effed 
, ffi . of railway com-tIOns are the ports, where tra c IS trans- m un i cat ion 

f d f h' d d" 'I d" thercon, erre rom s IpS to roa san ral ways, an " 
"ice versa. Before the days of railways each 
port was an emporium, where most imported 
goods were collected and stored for gradual 
distribution through the country. In these 
circumstances questions affecting the landing 
of goods mainly concerned the merchants at 
the ports to whom they were consigned. As 
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soon, however, as· the ports are connected by 
railways with the interior, inland centres 
naturally begin to import goods directly from 
oversea. Each port then inclines to become a 
terminal station ·0£ the railway system, and a 
far wider public than that of the local em
porium is interested in its proper adminis
tration. For this reason ports are often dealt 
with as part of the railway system. The 
principal harbours of British South Africa 
are Table Bay, Port Elizabeth, East London 
and Durban. A great portion, however, of 
the Transvaal and Rhodesian traffic enters by 
the foreign ports of Delagoa Bay and Beira 
respectively, both of which are in Portuguese 
territory. Table Bay, Port Elizabeth and 
East London are in the hands of boards com
posed of three nominees of the government, 
the mayors of the respective towns, a repre
sentative of the Chamber of Commerce in 
each town, and two members elected by· the 
persons who use the port, voting in proportion 
to the amount of dues which they pay. The 
revenues of the boards consist of dues of 
various kinds collected from the shipowners, 
importers and other persons using the har
bour ; and the boards are responsible for 
ordinary working expenditure. But when it 
is a question of capital outlay, the government 
recognises its direct concern by providing the 
money from public loans. The debt-charges 
are, of course, met from the port revenues.* 
In Natal the State has gone further, and the 

o In the course of the last session the Cape parliament has 
passed legislation bringing the P01'ts uuder direct government 
ontrol. 
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port of Durban is directly administered by 
the colonial government, with the assistance 
of an advisory board, The financial position 
of the Cape and Natal harbours is shewn in 
Statement No. XVIII, 

Communications overland differ from sea 

CHAP 
VIII. 

t am ' b' f bi Oyerland COBrein emg ar more amena e to govern- manicationa. 

t t 1 T b ' 'th th I' 'h' Their intimate men con ro, 0 egln WI , ey Ie Wit In connection wieJa 

the territorial jurisdiction of governments. Goyernment. 

In the second place, regular traffic requires 
roads constructed and maintained for the pur-
pose; and as these must often traverse private 
property, the authority of the State is needed 
before they can be built, The governments. 
moreover, of extensive countries, have had to 
build roads in order to administer and develop 
their dominions before they would be worth 
Constructing for purely commercial reasons, 
The State,therefore, provides roads as part of !;~:1:;:~S:~ 
the general equipment of the country out of organised pri-yate traMe. 
the public revenues, whether national or 
local; but having done so, it leaves private 
persons free to. provide their own transport, 
because this is a comparatively simple matter, 
requiring no great expenditure of capital or 
power of organisation. Indeed, for the most 
part, the State reli~s on private enterprise for 
the road transport of its mails, goods and 
officers. In constructing and maintaining 
public roads, bridges and ponts, the State acts 
either directly or through the agency of mUnI-
cipal bodies and divisional councils, 

d t 1 b d Railway. implJ So long as Ian transport rave s yroa coneentrationof 

h '1' 1 l'k l'h d f 'te . ly naMc on roada t erels" Itt e I e I 00 0 aprlVa monopo and uhiclea 
. h k h' 1 B t f od both controlled In t e trac or ve lC es, u or m ern by one aathor-

Uy. 
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needs animal' tr&nsport over ordinary roads 
is too expensive and slow for long distances. 
In order to cheapen and to accelerate traffic, 
steam power-and what is even more essen
tial, organisation-are brought into play. 
Passengers and goods are concentrated in 
heavy trains of carriages and trucks drawn 
at a high speed by mechanical power, over 
roads laid with steel rails. . All this requires 
an elaborate organisation, which makes it 
necessary for track and vehicles to be owned, 
maintained and administered by a single 
management. Speaking generally, railway 
working expenses per ton per mile or other 
unit of work tend to fall as the amount 
of traffic handled by a single sytstem 
increases. It is this principle which has led 
to railway amalgamations in England, and 
also in America, where the process of concen
tration has been carried further still. Costs 
faU to their lowest limit when the whole rail- . 
way traffic of a country is handled by a single 
management, except where the system is too 
great for any single brain to control. 

ReuoDi f~. A railroad like an ordinary road requires 
Si&~ OWDersblp' , 
of railways in a continuous way-leave over land whether 
South Africa. .. 

public or private, and must therefore be con-
structed with the authority of the State. But 
though government alone can enable a line to 
be built, it does not follow that it must build 
the line itself. Indeed, where its interests, 
military or otherwise, in transportation are 
comparatively small, its natural inclination is 
to leave the responsibility for orga:nising the 
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intricate details of a railway system and for 
the great expenditure involved, to private cor
porations. We have pointed out that if the 
system of transport is to be organised as 
cheaply as possible, it must be placed in the 
hands of one management, except where the 

. system is unusually .large. But one private 
corporation vested with such powers would be 
more powerful than government· itself. The 

. State, therefore, has two alternatives. Either 
it may divide the traffic among different com
panies in order that competition may restrict 
their charges to a reasonable level, or it may 
face the responsibility of owning and working 
the system as one great public concern. Which 
of the two alternatives is chosen the circum
stances of each case will determine. In coun
tries like England and the United States, 
where the direct interest of the government in 
transportation is relatively small and where. 
there is plenty of room for competition, rail
way transport is left in the hands of compa
nies. In countries like Germany, where for 
military reasons government is supremely in
terested in railway transportation, the State 
is driven to own and work the railways for it
self. In new countries like South Africa, rail
ways are necessary to develop vast and thinly
peopled area,s even before they would pay for 
the purpoSes of commerce. Private enterprise 
naturally hesitates to come forward, and ,in 
the few instances where it might be inclined 
to do so, it would be deterred by the prospect 
of competition, because the volume of traffic 

CHAl'. 
VIII. 
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(lHAP. available is too small to be shared between 
TIll. 

-----.,'---.,.. two lines. Private lines could only be oon-
structed on a monopolist basis. But in a. vast 
country, entirely devoid of waterways, it 
would be intolerable to have one private cor
poration oontrolling the entire system of 
communications. In these circumstances the 
government has' itself undertaken the respon
sibility of building and administering the 
railways in South Africa. Whatever i~ de
merits are, this course has the advantage that 
it prevents the holders of a private monopoly 
from exacting extortionate charges from the 
public and becoming too powerful a subject 
of the State. It also enables the whole of the 
traffic within the jurisdiction of the govern
ment to be handled by one system, and this, 
as we have shown, should help to cheapen 
transport. 

Idvutages of Where, however, one country is arbitra.rily 
s~.teo.Dership d' 'd d . be f .. . h 
ae.hoaUBed by IV! e Into anum r 0 terntones WIt 
lliBUllion. d' ff . . h 

1 erent governments, It IS apparent t at 
some of the benefits of State management 
are lost. Divided ownership does not allow 
the maximum traffic to be dealt with by a 
single corporation, nor the cost of working to 
be brought to a minimum. Moreover, if the 
people of one territory depend on the railway 
of another, the government of the latter will 
be tempted, like a private company, to make 
unreasonable charges, so far as it is not 
restrained by competition or diplomacy.· 
Under such conditions all the disadvantages 
inherent in the public .management of oom-
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mercial undertakings like the railways are CHAP 
VIIT. 

combined with many of those which result '~ 
from private ownership. 

The map of South Africa shows that its How South .11-
'1 . thi unh riCaJl rail ... ,. rlU ways are m s. appy position. The are controlled. 

great competitive zone for the occupation of 
which the coast railways are fighting is the 
mining area of the Rand. The main rail..: 
way systems connecting the British ports 
with the interior are owned and con-· 
trolled by the governments of the four 
principal colonies. In the Cape Colony 
their administration rests with the commis-
sioner of public works. and in Natal with the 
minister for railways and harbours. The 
railways of the Transvaal and the Orange 
River Colony were placed after the war under 
the control of the Inter-colonial Council, de-
scribed in Statement No. II. This body, 
which met once a year, delegated the manage-
ment of its railways to a committee consisting 
of a chairman, the ~reasurer of the council, 
and seven other members. The inter-colonial 
Council and its railway committee have just 
expired, but the railways of the two colonies 
are to remain united, under a joint board of 
five members, three appointed by the Trans-
Taal and two by the Orange River Colony. 
Statements. are appended giving full details 
of the finances and organisation of all these sta&emeata Roa.. 

n .. dxn. 
railways. 

The interior of Southern Rhodesia is con- Rhodeaiall rail

nected with the east coast by the Beira and wa,.. 

Mashonaland railway. The rest of Rhodesia 
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CHAP. is served by three main lines which meet at 
VllI. 

----v--- Bulawayo, one connecting with the Beira and 
Mashonaland railway at Salisbury, another 
with the Cape Government Railways at Vry
burg, and a third running to Broken Hill 
mine in N orth-Western Rhodesia. All these 
lines are owned and worked by companies 
closely connected with the Chartered Com
pany, which guarantees the interest on their 
debentures. 

POBtalleniees. The same considerations which lead the 
State to interest itself in railways, apply even 
more strongly to postal services. All govern
ments have a preponderating interest in the 
safe and punctual transmission of messages 
and small packets. The cheapness and effi
ciency which results from handling such 
traffic on the largest possible scale is so well 
recognised, that in nearly all countries posts 
are treated as a government monopoly. 
Rightly cautious in committing themselves to 
innovation, governments have usually begun 
by leaving the electric transmission of mes-. 
sages to private companies, but gradually 
they are being compelled to take over the 
wires in so far as they lie within their own 
frontiers. The fact that different govern
ments usually control the ends of deep-sea 
cables is an obstacle to public ownership, 
which has, however, been overcome in the case 
of certain Channel and Pacific lines. The 
postal arrangements of the eleven different 
governments of South Africa are conducted 
by six separate organisations, one for· the 
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Cape Colony, Bechuanaland Protectorate and CHAP, 
VIII. 

Basutoland, a second for the Transvaal and .~ 
Swaziland, a third for all Rhodesia, and three 
more for Natal, the Orange River Colony and 
Nyasaland respectively. The financial posi-
tion and organisation of the post offices of 
the four self governing colonies is shown in St te t v a men a •• os. 
Statements Nos. XIII. and XIV. XIII. and XIY. 

We have now before us in outline an account ~~~c:. of diR

of the various means of communication in 
South Africa, as well as of the relations 
of the colonial governments to them. ThE' 
effect of disunion on those relations must now 
be examined. 'We will deal with the railways 
firstof all. A railway manager has two con-
siderations before his mind. One is to earn 
the largest possible revenue, and the other is 
to carry his traffic at the lowest possible cost. 
Each of these objects depends upon the, other. 
The larger the volume of traffic haI).dled, thE' 
lower will be the average cost of carriage. 
Low costs enable the manager to reduce his 
rates, and low rates mean an increased volume 
of traffic. The memoranda published under 
.cover of the High Commissioner's despatch of :~~erra:. r~: 
January 7, 1907, and Mr. J. Conacher's report ~e~b~:n: !e':o~ 
of 1908, have established the conclusion that randa, page 13-

flat rates are impossible, that is to say, rates 
cannot be fixed at so much a mile or a ton. As 
Mr. Conacher says:-

,The whole art of rate-making consists in the skilful 
adjustment of the charge for aJl descriptions of traffic, 
in such a manner that. the railway authority, while 
requiring no unduly large remuneration for the 
carriage of higher class traffic, is placed in a position to 
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quote rates low enough to stimulate and create enter
prises which otherwise would either languish or never 
come -into existence, subject always to the duty of 
securing some contribution to -profit from even the 
lowest rate which may be charged. 

The manager, therefore, who wishes to work 
his railway most profitably must be at liberty 
to offer, on any route and for any distance 
and for any class of freight, whatever rates 
are best calculated to increase the volume of 
remunerative traffic. This intricate subject 
is fully explained in the documents referred 
to, and it is not necessary to enlarge on it here. 

Injurious Influ- The directors of a railway company will 
enCB of political. • • 
BOntl'Ol on rail-leave theIr manager a very free hand m fixmg 
way rates. - • 

rates, because they know that he WIll thereby 
earn the maximum profit for distribution 
among the shareholders. A government 
which seeks to manage railways successfully, 
ought to do the same; but because it is called 
upon by parliament to explain and to justify 
everything it does, it hesitates to act with any 
elasticity through fear of incurring the charge 
of favouritism. It thus inclines to:fix rates 
on rigid principles, and rigid rates always 
mean high rates, because they fail to attract. 
a great deal of traffic which a manager with a 
free hand would secure in order to reduce his 
working costs. The only remedy for this is 
for the State to delegate the administration 
of railways, like the administration of justice, 
to some authority beyond the scope of political 
interference. Even this -may not be a com
plete remedy, so long as the final responsibi
lity rests with the government. 
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Such a remedy is impracticable in South CHAP~ 
Af 

VIII. 
rica at present, because railway adminis- -----v---

tration is inseparably mixed up with p~litics. !~!~:t~!tia:~ 
The coast governments are each fighting· for can'.1ot be neu-nahsed unless 
their own ports and their own routes They ra.ilways a.re . uOIted. 
are also using the railway for political pur-
poses, which have nothing to do with railways 
at all, such as granting bounties on their own 
products against those of other colonies and 
countries by means of specially reduced rates. 
The inland system of the Central South 
African railways is . equally concerned to 
divert traffic to the routes which will give it 
the largest amount of revenue; but these do 
not lie through the coast colonies. As Mr. 
Conacher has shown, the Central South 
African railways have an enormous interest 
in guiding traffic to Delagoa Bay. The out-
come of so many conflicting influences is that 
ra.tes are fixed on no principle which en
courages traffic or contributes to cheaper 
working. The rates scheduled are a compro-
mise gradually established little by little with 
infinite trouble and negotiation. Any idea 
of basing the system on scientific principles 
calculated to provide South Africa with the 
cheapest possible scheme of transport has been 
lost sight of in the process. The existing 
structure has been piled up as occasion per
mitted, not built up on any deliberate plan, 
and if one part of it is disturbed the equi
librium of the whole is threatened. Attempts 
to alter the compromise in any respect might 
ea.sily involve the country in a rate war. Mr. 
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Conacher, indeed, goes so far as to hint that 
~ this fear of producing a general conflict 

actually prevents the construction of new 
lines which would lead to such a revision of 
rates as followed the opening of the line from 

. Kimberley to Klerksdorp. 
Taxation of one Another defect of the present system is that 
colony by an- • 
othel' by mean, each government, wherever It can, makes 
ofl'atel. fi f h . h" pro ts out 0 t e taxpayers of ot er colomes, 

in order to relieve its own revenues, or to 
cheapen transport to its own citizens. 
Through traffic is run at a profit and local 
traffic at a loss. The result is seen in a per
petual state of dispute between the colonies, 
which can have no end so long as the different 
systems remain divided. Mr. Conacher re
marks:-

III'. Conachel'" I can come to no other conclusion than that under 
c!lnclu,ionl. present conditions no settlement of a permanent 

character can be reached, and that any settlement that 
may now be found practicable would, while it lasted; 
have a tendency to delay further extensions of the rail
ways not of a purely local character through fear of 
reo()peniug old questions that had been settled. 

inability of It is J'ustthisdivergenceofinterestsbetween 
South African 
GoYel'nments to the colonies that leaves the combination of ship-
control shipping. • • 
ring. owners practically masters of the SItuatIOn so 

far as sea freights are concerned. Govern
ments separated by hundreds of miles and 
dependent each on its own parliament for the 
endorsement of its acts, find it almost impos
sible to move in a solid body; but for half a 
dozen directors who can assemble in a city 
board room whenever they please, nothing is 
eaSIer. Even when the governments have 
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assembled, experience shows how hard it is for 
them to attain unanimity and how easy it is 
for the shipping ring to destroy the harmony 
by offering one government concessions, which 
would enable traffic to be brought to the in-
terior more cheaply by its ports and lines than 
by those of the rest. All this is to be seen from 
the minutes of the conference of the represen-
tatives of the various South African colonies 
which met in London in 1905. The directors' 
first duty is towards their shareholders, and 
if it suits their interest they may at any 
moment set the colonies of South Africa at 
odds. It is scarcely a year since the apple of 
discord was actually placed in the hands of 
Natal, and a war of rates was only averted by 
the self-restraint of her government when it 
abandoned the attractive but hazardous prize. 

CHAP. 
VIII. 

The division of the through lines between Waste inYolYed 
. f in divided rail

separate managements presents occaslOn or way manage-

waste in a number of directions. To begin Mento 

with, it creates a class of business which is 
artificial and sterile, and which would not 
exist at all if the lines were controlled by one 
authority. As pointed out in the recent re-
port on the organisation of the Central South 
Atrican railways, the attention of managers 
is diverted, by the ceaseless burden of inter-
colonial negotiations, from their proper task 
of organisation and reducing the cost of 
working. The process of 'apportioning the 
passenger and goods revenue amongst the 
various administrations costs at least £40,000 
a year. In addition to this there are a variety 

p 
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"T~tr of cross accounts for the hire and repair of 
-v-- vehicles of one administration when moving 

on the system of another. If the railways 
were united, the whole of this business would 
simply disappear. More important still are 
the economies which could be realised in the 
cost of working. Apart from possible savings 
due to the concentration of traffic on those 
through lines which can be more economically 
worked than others, at least £25,000 a year 
would be saved on the principal routes from 
Johannesburg to the coast, if the changes of 
engines. dining cars and staff, which now take 
place on the border, were eliminated and the 
engine runs improved. The redistribution 
of the work among the different workshops 
under one system would mean such reduc
tions in cost that many articles could be 
manufactured in South Africa which have now 
to be brought ready made from oversea. Far 
more money would thus be spent in wages 
in this country. There would also be a great 
~aving on stores. It is not merely. that stores 
are cheapened in proportion to the quantity 
in which they are ordered. The aggregate 
amount of stores stocked would be far smaller, 
since unification of the .various systems 
would lead to standardization of equipment, 
and to reductions in the number of types not 
only of engines and other rolling stock, but 
of permanent way and other material. 
Every different type of truck. coach, engine 
or machine, means that a different type of 
spare parts must be stocked for the purpose 
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of repairs. A great multiplicity of types in- CHAP. 

h 
VITI. 

creases t e aggregate number of spare parts ----v---

which have to be kept, and also the cost of 
buying and storing them. Supposing that 
for 100 engines o~ one type it is necessary to 
stock 20 " spares" of each different part, for 
200 engines it will be enough to keep, say, 30 
"spares." By reducing the amount of stores 
kept in stock interest on dead capital can be 
saved, and the loss' on obsolete stores which 
takes place at the present time would be very 
materially lessened. These are but instances 
taken at random of the savings which a uni-
fied management might effect. 

Speaking generally, it is safe to say that Working _t. 
divided management means diversity in prac- compared. 

tice and method which leads to waste on an 
enormous scale. In addition to this, such 
diversity makes it difficult to compare the 
results of the various administrations. State-
ment No. XVI. is the best attempt that can be StaiemeDt Ko. 

made under the circumstances to compare the xn 
numbers and costs of the staffs of the three 
. systems, classified under the main heads of 
expenditure. From this table the reader can 
see for himself how the cost of the various 
services in the three administrations varies, 
and what large economies would result if, 
under a single management, the costs were all 
reduced to the lowest scale as yet attained by' 
anyone of them. 

So far the argument goes to show that dis- Effect of dia
. "1 t b . uniOD OD Dew uruon In ral way managemen, y a IDlS- CODsm.cno .. 

chievous system of rates and by wasteful 
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organisation, prevents large economies in 
working costs which could all ~e realised 
under one management. But it also operates 
to encourage a vicious inflation of capital 
charges which further tend to aggravate the 
cost of transport. So long as politics are 
mixed with railway administratIon, there will 
always be a tendency to conciliate this or that 
political interest by constructing new lines, 
the cost of which cannot be justified directly 
or indirectly by the traffic they carry. How 
far the systems of the coast colonies are bur
dened in this way is shown by Mr. Conacher's 
report. The Cape railways as a whole are 

. not paying their way. Those of Natal realised 
a net profit of £8,974 for the financial year 
1906-7. But both are earning substantial 
profits on through traffic. It follows, there
fore, that the local traffic is being worked at a 
loss. The capital of both systems is in fact 
swelled by an unremunerative expenditure on 
local lines. 

Eoonomiel and Such are the evils which spring from 
oibe. advan- d' 'd d . . be 
tagH reBulting IVI e management; It now remams to . 
fHm union. h d'ff . f h t seen w at 1 erence unIon 0 t e sys ems 

under one management would make. On this 
subject it will be best to give Mr. Conacher's 
opinion at first hand:-

As to the other preliminary questions, there is no
thing in the physical character of the boundaries be
tween any of the four Colonies, or in the nature of the 
traffic of the districts intersected by those boundaries, 
which either requires or renders desirable the division 
of the lines into separate systems . . .• The Orange 
River, the Vaal River, and the Drakensberg Mountains. 
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as politica.l boundaries, are &like devoid of signifiance 
from the ra.il.way point of view, and the continued 
separate working of the South African Railways can 
()nly lead to the expenditure in working expenses of a 
larger share of their future revenues than is really 
required to earn them. 

Seeing that a united administration would, if the 
accounts for 1906 are taken as a basis, enter as soon 
as formed, into possession of a gross revenue of up
wards of lOt millions, of which over 6~ millions were 
spent in working expenses, ordinary and specia.l, it ap
pears to me only reasonable to expect that a substan
tially greater proportion of so large a revenue could be 
retained as profit by one controlling authority. A saving 
of even one per cent. of those gross receipts would ex
<:eed £100,000. 

Not less, and probably more, important than these 
savings are the benefits which would accrue to the rail
ways and to the country as a whole, from the ability of 
(jne authority to concentrate its undivided attention 
upon the working of the lines and the management and 
development of the business upon them, free from the 
disturbing effect of inter-colonia.l differences, and pos
sessing the power, which would necessarily be conferred 
upon it, of fixing rates for all descriptions of traffic on 
sound commercial principles and in pursuance of some 
well-considered policy of genera.l development. Existing 
rates could then be re-arranged and new rates quoted as 
.and when required without hindrance, additiona.l facili
ties be given and the entire transport service of the 
country conducted with t\le sole object of assisting 
existing and fostering new industries, irrespective' of 
locality, and generally of developing still further the 
natural resources of British South Africa. In saying 
this I assume that under any unification scheme, 
arrangements would be made for raising in some other 
way the portion of colonia.l railway revenue now avow
edly applied in relief of general taxation, without which, 
it is hardly necessary to point out, those commercial 
principles, as I have previously explained them, could 
not be fully applied. 

Here again it is impossible for me to say to what 
extent those altered methods of control and manage
ment would increase the gross revenue and profits of 
the railway, but it is manifest that the attitude of a 
united administration towards the development of 
traffic generally would be entirely different from that 
of the existing administrations, seeing that, no matter 
where within the four colonies opportunities arose of 
creating new or cultivating existing traffic or indus
tries, such an administration would be assured of its 

CHAP. 
VIII. 

----v---
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due share in the fruits of its enterprise and foresight. 
Possibly also greater economy in future capital outlay 
might ensue. 

If then it is true, as I believe it to be, that under 
united ownership a larger share of the throughout 
charges on sea-borne traffic could be secured to the rail
way of the colonies and a. substantially greater profit 
realised from it, that increased economy in working 
could be obtained, and more genera.l and rapid develop
ment of traffic upon them produced, what is the prac
tical bearing of these facts upon the question of the 
future distribution of sea-bome traffic now under con
sideration , 

No railway manager, viewing impartially the situa
tion in South Africa, could do otherwise than recognise 
the favourable position of the port of Lourenco Marques, 
with its connecting railway, in relation to the trade of 
a large aud WJlat is now a very important district in 
the interior of the country, as a. means of cheapening 
the expensive land carriage incidental to all the routes 
at the expense of no undue increase of the less expensive 
sea.-carriage; and, in my opinion, no final settlement of 
the railway question is practicable which does not give 
to that circumstance its appropriate weight. At the 
same time, I regard it as impossible to dissociate the 
commercial and general interests of the districts refer
red to, and especially of the competitive zone in the 
Transvaal comprised within it, from the welfare of the 
more distant ports, and the efficient working of the rail
ways connecting them with the interior. Large por
tions of that district can be served more quickly and. 
with some goods, more cheaply through the Cape and 
Natal ports than through the nearer port of Lourenco. 
Marques. and the additional facilities for the trade of 
the country which those ports provide are of such un
doubted commercial value that had the position been 
reversed, and Lourenco Marques been the first instead 
of having been the last of the ports to be connected by 
rail with the interior, I have little doubt that the efforts 
of the inland communities, dependent as they are upon 
oversea communications, would early have been directed 
to finding additional outlets to the coast through the 
older colonies. Even from the exclusively railway point 
of view this would have been a matter of the greatest 
moment; as no system of railways for which such an 
outlet is vital can be regarded as secure with only one, 
of which part is in the hands of an authority over which 
the owners of the system do not possess a control cap
able of being exercised by them at all times and under 
all c,ircumstances. 

Th!, true position of both of the inland colonies is 
that "\ partners with the coast colonies in all the routes 
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from the sea; jointly interested in their efficiency a.nd CHAP. 
in equity bound to concur in the fixing and apportion- VIII. 
ment of ~ch through rates as may be necessary to --v---.
maintain them in that condition. That this is not the 
principle on which the existing through rates from the 
Cape and Natal ports and their apportionment between 
the several railway systems have been fixed is clear from 
the historical review I gave when dealing with this 
question under present conditi~ns, and from documents 
which ha.ve come before me in the course of the inquiry ; 
with the re:;ult that the Cape ports have, by reason of 
the amount of the rates, been deprived of trade they 
formerly possessed and have made adequate provision 
for, and as regards the apportionment of those rates, 
that larger shares of them were originally exacted and 
are still being paid in respect of the Transvaal portions 
of the routes from British South Africa ports than are 
warranted by the customary methods of division, or 
than the rate of working expenses upon such portions, 
shown in Appendix R.., requires. The problem of to-day 
is how to re-a.djust the relations of the several interests 
which have grown up under those conditions so as to re-
move all reasonable ground for complaint without in-
flicting perma.nent loss upon any of them. 

In my opinion that can only be done by realising and 
making use of the additional profits obtainable from 
the ownership and working of the British South African 
railways as.one system. The amount of those additional 
profits would, I believe, be such that, .••• any colony, 
which, in arriving at a proper basis for such a scheme, 
might have to concede some part of the railway revenue 
it now enjoys, would be more than compensated for 
that concession by the excess of its share of the united 
profits over the profit which, standing alone, it could 
earn for itself. So desirable a result cannot be brought 
about without the co-operation of all the colonies, and 
no colony therefore, whatever may be its present posi
tion in relation to inter-eolonial railway matters, is with
out something of value to contribute to the common 
good in the formulation of any scheme for the fusion 
of railway interests. 

In conclusion, it should not be overlooked that with 
the disappearance, under united ownership of the rail
ways, of the conditions which, under separate owner
ship, have prejudicially affected the relations of the 
colonies with each other, new conditions would arise 
which, without the necessary safeguards, might perpe
tuate in some form, if in lesser degree, di1ferences now 
existing. I refer especially to the effect of railway uni
fication upon the interests of the harbour and dock 
authorities in Cape Colony and Natal, and upon the 
interests of the commercial communities at the ports 
controlled by those authorities. 
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In my opinion it would be of the utmost importance 
to secure that any body created for the purpose of 
working and managing all the railways should be equally 
interested in all the British colonial ports through 
which sea-borne traffic would pass. This I suggest could 
best be done by combining the ownership and working 
of the harbours and docks of those ports with that of 
the railways. The ownership and working of similar 
undertakings by railway companies has been one of 
the most successful features of railway enterprise in 
Great Britain, and has, in my judgment, proved highly 
beneficial to the trade of the country; and seeing how 
large a proportion of the trade of the ports .of British 
South Africa is rail-borne, I have no doubt that, in 
addition to the particular advantage referred to, sub
stantial economies could be effected in the cost of work
ing the harbour undertakings if they, as well as the 
railways, were placed under one administration. Such 
an administration would be doubly concerned in secur
ing fair trea.tment for all routes; first, because of its 
direct interest in the revenues of each colonial port and, 
.secondly, because of the value to it of obtaining a fair 
share of sea-borne traffic by all the railway routes, as 
a means of contributing to the general improvement of 
the railway service in the several districts through which 
the separate streams of such traffic would flow. 

My opinion, after the fullest consideration of the 
whole question of the future distribution of sea-borne 
traffic is, that only by unification of the railways, and 
still more by unification of both railways and harbours. 
can that distribution be satisfactorily arranged; and 
that without unification the legitimate share of the 
railways and harbours of British South Africa in the 
throughout charges for the conveyance of its oversea 
trade is not likely to be obtained. 

In dealing with this matter, I have not taken into 
account the advantages of a financial character which 
the fusion of such important interests as those of the 
railways and harbours of the colonies would be likely 
to bring in its train, as beneficially affecting the terms 
on which capital for extensions could be raised. These 
might and probably would prove to be of considera.ble 
value, and are not without a bearing upon the ability 
of a united administration to further improve the con
ditions applicable to the conveyance of sea-borne and 
other traffic in the future. 

Posts, Telegraphs and Telephones. 

Function. of 
post olllcel. 

An examination of the postal service re
veals the same causes at work as in the rail-
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ways, wasting the substance of South African 
taxpayers. It is the business of the post office 
to arrange at certain rates tbe rapid and 
punctual transmission of messages by letter, 
telegram and telephone, or of money and of 
small parcels from point to point within its 
own country, and between its own a:nd other 
countries. It is apparent that a post office is 
among the least localised of all public ser
vices. Its organisation, less than that of any 
other public service, requires 'adaptation to 
the peculiarities of each locality, such as is 
needed, for instance, in administering educa
tion or agriculture. Post offices, in fact, are 
much of a pattern all the world over, and the 
more their methods can be assimilated the 
better for everyone concerned. The only pos
sible reason for having six separate systems 
in South Africa is that no general govern
ment exists tinder which they can be consoli
dated. Greater efficiency at less cost could he 
attained under one organisation tban is pos
sible so long as the business is split up among 
any number of independent systems. Uni
formity in the classification of the various 
grades of officials, in the standard and system 
of examination required for their admission, 
in the system of training them and of fixing 
their pay, pensions, and the rules governing 
their discipline and leave, would all make for 
economy. The variety of different stamps, 
circulars and books required, as well as their 
printing, would be reduced and the cost 
cheapened accordingly. As in the case of the 

CHAP. 
VUI. 
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OHAP. railways, uniformity in the type of instru-VIII. 
-------- ments and other stores would be a source of 

further economies, and if the stores were con
centrated smaller stocks in the aggregate 
could be kept on hand. Lastly, there would 
only be one postal and telegraph law through
out the country. 

KuUiplicatloa Everyone knows what a number of different 
of poatal lya-
&ema ueatea arrangements have to be made for dealing 
lupepflaoul • h h . k' d f b' . 
wopk. WIt t e varIous m s 0 usmess whICh the 

post office handles. The charges to be made 
per ounce for each letter or parcel, for the 
transmission of messages by telegraph or tele
phone, and for the conveyance of different 
sums of money varying in each case according 
to the country to which they are despatched, 
have all to be fixed. Wberever messages, 
money or packets are to pass between one 
postal system and another, the arrangements 
can only be completed between the two or more 
postal systems involved as a result of negotia
tion between them. The administrative staff 
of the South African post offices is largely 
occupied with completing and improving 
these multifarious arrangements with 
countries all over the world. But their 
labours are unduly enlarged because 
under existing conditions it is almost as 
troublesome to make arrangements between 
one South African post office and another as 
between a South African post office and a 
foreign country. If all South African post 
offices were united in one organisation inter
colonial questions which now require months 
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and years of negotiation, and then perhaps 
never come to an issue at all, would be decided 
by a stroke of the Postmaster-General's pen. 
For instance, a proposal to accelerate the mail 
train between Johannesburg and Cape Town 
a.ft'ects Natal and the Orange River Colony no 
less than the other two colonies, and may in
volve an agreement between the four different 
governments, unless all are to benefit 
at the expense of one or two only. The build
ing of telegraph and telephone lines between 
two colonies raises similar difficulties. No 
two post offices have the same arrangement 
with the railways for the conveyance of mails 
nor for telegraphic business. In Natal the 
post office builds and maintains all telegraph 
lines, and maintains also the block signalling 
system of the railway. The post office of the 
Cape Colony also maintains railway telegraph 
wires, but not the block system. In the 
Orange River Colony the railway department 
builds and maintains the post office lines on 
the railway. In the Transvaal, while the 
railway administration maintains its own 
telegraph and telephone system with the ex
ception of the telegraph wires from Klerks
dorp to Fourteen Streams, it has nothing iO 

do with maintaining the post office telegraphs 
and telephones. If there were one postal and 
telegraphic administration for the whole of 
South Africa, there would be no need of com
plicated statistics for the purpose of assessing 
the amounts to be paid to or by each colony 
for the transit of mails or telegrams. 

(lHAP. 
YIil. 

-v--.-
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Cv~tr The principal governments of the world are 
~ united in what is called a postal union, and 

Voting powe.rat from time to time a conference is held by pos'al union 
conference mo- t t' f II th d'ff t t ~ nopolised by represen a IVes 0 a e 1 eren sys em::;, 
Cape P08t office. for the purpose of improving the methods of 

transit among them. Canada, Australia and 
New Zealand each have votes at this confer
ence, but the members of the union are natur
ally not prepared to accord six votes to the 
South African post offices. At the last con
ference only the government of the Cape 
Colony was allowed to vote. This vote was 
entirely in the hands of the Postmaster
General of the Cape Colony, though in giving 
it he referred to representatives of other South 
African governments who were present. 

The maO con- Reference has already been made to the mail 
tract. 

contract, which involves the annual payment 
of £135,000 to the shipping companies. Each 
country concerned in the maintenance of the 
packet service contributes towards the pay
ment of this subsidy in proportion to the mail 
matter (other than parcels) sent by steamers. 
The actual contributions for 1906 are &hown 

Statement No. in Statement No. XV. xv. 
How it Is ap- It will be seen that the British Government 
ranged. 

pays more than half the subsidy. The 
negotiation of the contract, however, was left 
in the hands of the Cape Government, though 
a \representative of the General Post Office in 
London and the Agent-General of Natal were 
informally associated with the Cape repre
sentatives during the negotiations. The 
Cape i~ solely responsible for the payment of 
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the whole of the subsidy. The other South 
African States merely assented to the arrange
ments made by the Cape, and pay their con
tributions to the Cape. The contract was not 
binding until it had been ratified by the Cape 
parliament. 

Here again, as in the case of the postal 
union, the people of South Africa are com
pelled to act through one government, which 
only represents a section of the community. 

Communications as administered by a 
National GO'Dernment. 

CHAP. 
VIII. 
~ 

In this account of the various means of ~~ture possibil-
Ities sketched. 

communication, we have seen how many evils 
arise from the want of central control. Before 
closing this chapter, we may attempt to sketch 
the changes which might follow if all the 
different systems were united in the hands of 
a single South African government. 

To begin with it would become possible to Danger to com
mercial under-

safeguard principles of administration, which ~a.king9 of po Iit-
. !Ca.l control. 

ought to be contmuous and supreme, and to 

prevent them from being thrust aside by the 
political exigencies of the hour. If the State 
attempted to conduct the whole banking or 
insurance business of the country, the dangers 
which attend the public control of commercial 
undertakings would be evident at once. In 
lending money or insuring life it would be 
madness to admit any consideration other 
than that of securing liabilities by adequate 
assets. The policy of the managers ought to 
conform to the changes in the businp;ss condi-
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tions of the country but not to those of 
public opinion. They should scarcely allow 
themselves to know what the popular senti-
ments and passions of the moment are. But 
governments are the children of public 
opinion, and if the banking or insurance busi
ness of the country were controlled by a 
minister responsible to parliament,' business 
principles. would often be sacrificed to the de
mands of political supporters. Rates might 
be quoted to suit the calculations of the wire
puller rather than those of the actuary, and 
policy, which should follow the variations of 
markets, might be shaped by the change of 
parties and governments. It was a wise pro
vision, therefore, in the Act establishing a 
land bank for the Transvaal, which denied 
the government any discretion in the terms 
offered to borrowers, and assigned the deci
sions of all such matters to an independent 
board. 

How to avoid Exactiy the same considerations apply to * h es e dangers • bl assignment the management of raIlways, and wherever 
o railway. to '. • 
CI 0 m m Is. 10 n these are controlled by the State the mIschIef 
ezemp& from f 1" I' f h b f It I political In&er- 0 po ItlCa Inter erence as een e. n 
ference. h C Cl . d d' .. t e ape 0 ony, In ee , a COmmISSIOn was 

appointed to report on the matter, so lately 
as February, 1907. The democracies of Aus
tralia have found a remedy in placing the 
railways, like the land bank in the Transvaal, 
beyond the reach of direct political control. 
As will be seen from tbe summarised account 

Statement No. given in Statement No. XVII., the rail
XVII. ways are usually placed under one or 
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three commissioners, who are more or 
less exempt from the immediate super
vision of the government and parliament 
of the day. But, as we have already seen, 
this remedy cannot be applied in South Africa 
so long as she is divided, among a number of 
governments playing each for its own hand 
and using its railway as a card in the game. 
Under a unified government that fruitless 
game would cease once for all, and the rail
ways could be placed in the hands of one com
mission, whose sole object would be to provide 
South Africa with efficient transport at the 
lowest possible rates. If the system of rates 
is to be fixed on a really economic basis, the 
commission must be accorded the same free
dom in quoting terms as the board of the 
Transvaal land bank at present enjoys; that 
is to say. as much discretion as a company 
would grant their manager. In the case of a 
company there is a danger that this freedom 
may be abused. They may quote rates which 
are clearly unreasonable, or some unfair 
advantage may be given to some par
ticular interest or industry, in which perhaps 
the railway directors are privately concerned. 
As a security against this danger, special 
courts have been established both in England 
and America before which the railway 

. authorities can be brought by an aggrieved 
party to justify any special rate which they 
may have quoted to a rival interest. Unless 
the railway can show that the rate is justified 
on purely economic grounds, it is annulled by 

CHAP. 
VIII. 
~ 
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the Court. As things stand in South Africa. 
--v-- such a complaint would be raised in parlia

ment, whose members, being laymen in rail
way matters, cannot as a body appreciate the 
issues at stake. In order to make their posi
tion in parliament defensible, the government 
compels the management to adhere strictly to 
a rigid schedule of rates such as laymen can 
understand, and this infallibly results in loss 
of remunerative traffic, and so prevents the 
reduction of rates on the traffic already 
secured. There can be no question that rail
way rates are a matter upon which appeals 
should lie, not to a parliament of amateurs, 
each trying to please his own constituents, but 
to an expert court with no external influences 
to affect its judgment. But these principles 
can be applied to the railways of a govern
ment just as well as to those of a private cor
poration. If a railway commission were 
created with power to quote whatever rates 
would most tend to general cheapening of 
railway transport, a right of appeal against 
any particular rate to the supreme court of 
South Africa would provide the surest gua
rantee to all parties against injustice. 

Railway com- As we have seen, the administration of 
million might ., 
allo CODhol harbours by local boards IS a survival of the 
cudoma. L'k K d' h' h past. I e azerne goo s station, W IC 

could scarcely be managed to advantage by a 
committee partly elected in Johannesburg, 
ports should be treated as terminal stations 
of the line. If Mr. Conacher's advice is fol
lowed, they would be entrusted to the same 
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commission as the railways. Control of the 
customs might then be assigned to the 
same authority. So long as harbours, 
railways and customs are severally worked 
under a number of different administrations, 
the importer is often obliged to deal separ-
ately with and to make separate payments to 
each; but the moment these various services 
were brought within the scopeof one authority 
the landing, transport and custom charges 
could be collected in a single payment. The 
importer would obtain delivery of his goods 
with no more trouble than is now afforded by 
the delivery of a parcel through the post. 

CHAP. 
VHf. 

There remain the questions arising from ::,!~ &D~f ':: 
the rivalry of the various ports, the results 1'e81Ilia. 

of which are shown in the diagrams inserted 
on P3.0cre 34 of Lord Selborne's memorandum, 
and discussed in the following terms :-

It. will be seen t.hat in November, 1902, over 29,000 
tons of merchandise for the Transvaal entered the Cape 
ports, over 22,000 by Durban, and only a little over 
U,OOO by Delagoa Bay. The variations can be followed 
by the eye from month to month till August, 1906. In 
that month the Cape ports have fallen from over 29,000 
tons to under 12,000 tons. The foreign port on the 
other hand lias jumped from a little over U,OOO to a 
little over 21,000 tons. De1agoa Bay is getting more than 
all the British ports put together. The same thing is 
shown in another way by a second table where the pro
portion of trade falling to each is traced. In N ovem
her, 1902, 79 per cent. of the trade is going to British 
ports, 21 per cent. to the foreign port. Four years have 
passed under the British flag, and « per cent. is going 
to British ports, and 56 per cent. to the foreign port. 
Mr. Midde1berg's offer of one quarter of the traffic to 
the Transvaal was refused by the Cape Government. in 
1895. In the course of 1905 the share carried by the 
Cape railways amounted to 11 per cent. of the whole. 

Q 
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CHAP. This position of affairs, which practically 
VIII. 

....--...---... remains unaltered to-day, is such that the 
Result. of rail- Cape ports at all events have little left to way union to ' , 
coalt colonies lose As Mr Conacher observes a South and inland col-" , 
onie8. African railway administration which in-

cluded the ports couid scarcely afford to 
ignore the interests of its own terminal 
stations. On the other hand, the inland 
colonies would als-o benefit, because the union 
of the systems would mean for them a great 
reduction in the cost of living. At present 
the greater part of the traffic sets ~nland. 

Some time must elapse before it is balanced 
by the return traffic to the coast. The result 
is that so long as profits are made on railway 
t.ransport every man contributes to those pro
fits in proportion to his distance "from the 
port, a basis of assessment which cannot be 
sustained by any principle of just taxation. 
But it is not merely that the resident at 
Pietersburg or Kroonstad is taxed more 
heavily than the resident at Volksrust, Harri
smith or Springfontein. In addition to all 
this the inhabitants of the inland colonies are 
taxed for the benefit of the Cape Colony and 
Natal, because, as Mr. Conacher shows, both 
t.hese administrations are making a profit on 
their through traffic. It is safe to assume. 
therefore, that the railways will only be united 
on the understanding that their earnings, like 
those of the Transvaal land bank, are separ
ated from the general revenues of the country. 
Any profits realised must be applied first of 
all to building up the necessary reserve fund 
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required to prevent dislocation of rates in CHAP. 
VIII. 

years of depression. Any further profits ~ 
thereafter will be available for the cheapening 
or improvement of the service. The advan-
tage of this to the inland consumer may be 
easily measured. In 1906 the three systems 
earned 10! millions, and spent 61 millions on 
costs of working, leaving a balance of 3! 
millions. From this must be deducted 21 
millions for payment of interest and sinking 
fund on capital charges, after which there re-
mains a net profit of ! of a million which is 
levied entirely from the inland consumer. 
But in addition to this all the coast 
administrations are making substantial 
profits on through traffic to the inland 
colonies: It follows that by the union 
of the railways the cost of living and Re - adjnsUnent; 

od . . h· . f So h Af· of incidence of pr uctIon In t e mterIOr 0 ut rIca taxation. 

would at once be cheapened. apart from the 
economies which would follow gradually from 
the reduction of their working costs. It is 
true- that if South Africa could not afiord to 
sacrifice the revenue now derived from rail-
way profits, it would have to raise it by means 
of customs or by some ordinary method of 
taxation, which would distribute the burden 
with even weight irrespective of locality. 

The freedom of the commission charged MiDisterofcom
• •••• mnnicaUonlo 

WIth the admimstratIon of raIlways and har- BiB position. 

bours would of course be limited to certain 
matters such as rates, stafi, and so forth. If 
the Australian examples be followed, their 
annual expenditure would have still to hfJ 
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C~tr voted by parliament. In any case the legis-
~ lature would have to deal with the selec

tion of new lines for construction and the 
provision of borrowed capital for the purpose. 
There must, therefore, be a minister answer
able to parliament for communicaitons, to 
whom the railway commission would look as 
their official chief~ But there are other duties 
which might with advantage be undertaken 
by the minister of communications. The fact 
that the post office is the only commercial 
enterprise undertaken by the Imperial govern
ment has tended to create a certain close 
connection between that department and the 
Treasury. This example has led, in most of the 
colonies, to the association of the postal service 
with the portfolio of the treasurer, though in 
Natal it is administered by the Colonial 
Secretary. If, however, in the government 
of South Africa there were a minister of com
munications responsible for railways, har
bours and customs, there would be certain 
advantages in placing him in charge of posts 
and telegraphs as well. In the first place, one 
minister would be able to settle the numerous 
issues which arise between the post office and 
the carrying services, as to questions of tran
sit. In the second place, the telegraph 
systemc; of the posts and railways might be 
unified to such an extent as experts might find 
desirabie. In the third place, the minister 
whose duty it would be to deal with the ship
ping interests would likewise have the settle
ment of the mail contract in his hands. 
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n is needless to enlarge on the altered posi- CHAP. 
• VIII. 

tlOn of the South African government when ----v--.--

negotiating with the shipping interests In Str~~gthened . • posItIon of S.I.. 
the place of a J' angling conference seldom in. r~spect of , shIpping. 
united in action and never in mind, the ship-
ping interests would be faced by a single 
minister with the railways, ports, mail con-
tract, and the government imports of the 
united country under his control. Behind that 
minister would stand the cabinet, backed by 
a, majority 0{ the South African people who, 
for the first time in history, would command 
the approaches to their own house. But their 
interests are not really opposed to those of 
the shipping companies. It is true that one 
government would handle questions of ship-
ping with infinitely greater advantage thiln 
they can be handled by many. On the other 
hand, union is certain, in course of time, to 
produce an expansion of trade in South 
Africa.and prosperity on a scale which cannot 
be hoped for so long as her strength is con-
sumed and her system shaken by internal con-
flict. The same divisions which have left her 
humbled and impotent in the hands of the 
shipping conference, sap the very commerce 
from which its profits are derived. They 
themselves have already declared that they 
have more to gain from the strength of a 
united South Africa than from the weakness 
of her distracted States. 



CHAPTER IX. 

THE PRODUCTION OF WEALTH. 

CIIAP. 
IX" 

The next branch of State activity which 
--------- we have to consider is directed to promoting 

the production of wealth by individuals. 
Material wealth in a great measure consists 
of the products of the earth, whether these 

!~~::l~~~uents take the form of raw materials, such as corn, 
wool or iron, or of manufactured articles, 
such as bread, clothing and knives. There 
are therefore two stages in the creation of 

TWG8~ageslnlt8 wealth, the production of raw materials and 
OreailGn. • • 

the manufacture of such materIals mto 
finished articles. So far South Africa has 
devoted herself to the first, and has scarcely 
attempted the second. 

Raw materials. Raw materials are of two kinds, the pro
ducts of the soil and water on the earth's sur
face, and the mineral products drawn from 
the substance of the earth itself. The pro
duction of the first occupies the farmer and 
fisherman, of the second, the quarryman and 
the miner. In methods of production a change 

J"mprGYement for the better is always taking place. Exist
In methGds Gf. 
productiGn. mg methods are found to be wasteful and are 

replaced by more efficient ones. Producers 
who learn new ways displace those who cling 
to the old, and success comes to depend more 
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and more upon the acquisition and practice CHAP. IX. 
of fresh knowledge. --v----

In some branches of industry, particularly If I n i!l gt a!1 d 
manu.ac Ul'mg 

in countries at an early stage of development, indus~ies,being 
.. • orgaUised on a 

fresh knowledge of thIS kmd can only be large scale, can 
•• • prosecute re-

acqUIred and applIed by the government. ThIS Bearchfol'tbem-
. l' 1 f f . b h' . selyes. IS pecu Iar y true 0 .. armmg, ecause t IS m- . 
dustry admits less than any other of organi
sation on a large scale. In the more artificial 
processes of mining and manufacture divi-
sion of labour can be carried very far, which 
means that such industries can be organised 
in great regiments under one control. Gold 
mines, diamond mines, and breweries are 
examples familiar to this country of indus-
tries carried on as big undertakings. The 
persons who direct them are few and power-
ful, and large funds are concentrated in their 
bands, so that money is available for research. 
Brewing and mining companies are large 
enough to maintain their own chemists and 
consulting engineers. In the inanufacturing 
and mining industries moreover new methods 
and appliances can generally be appropriated 
for the benefit of the inventor. In some cases 
they can be kept secret, and in others patented. 
rrhe profits which accrue from the grease 
plate for instance, used for separating dia
monds from worthless stones, are such as to 
encourage the enterpr.ise of future inventors. 
The help of the State is not required in in
dustries like these, which of themselves offer 
rewards sufficient to encourage private 
research. 
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CHAP. With farming, however, it is otherwise. 
IX. 
~ Certain plants in cert'ain climates and soils 

r:r;::f*~J~~can be produced on a large scale as the result 
Imall mea, of elaborate organisation, but great planta

tions employing labour in large gangs are 
only to be ,found in tropical countries not 
suited to Europeans, where native labour is 
plentiful. The ranches and sheep runs of 
newly settled or semi-arid countries, though 
large in area, are usually owned and managed 
by a few men. A great number of small units 
of production, instead of a few big ones, are 
the characteristic feature of the farming in
dustry. From the nature of things this must 
be so. The various parts of each farm 
often differ in soil and aspect, and are 
suited to crops of different kinds, and these 
crops must be changed from year to year. 
To turn land to the best advantage, the 
farmer must have a particular and intimate 
knowledge of his own acres. Compared with 
mining or manufactures, farming is a scat
tered industry which does not permit of elabo
rate organisation. The land must be worked 
by men who have learned its local peculiari
ties, and know how to rear cattle, grow fruit, 
corn or fodder, and manufacture dairy pro
duce, in such a way that each acre may be put 
to its best use. The profits are usually scanty 
in comparison with the labour and skill needed 
to earn them. But farming is the industry 
of many masters and few men; and the pas
sion for independence, rather than for mate
rial reward, attracts men to the land. 
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In the actual practice of their business, CHAP. 
IX. 

farmers acquire that intuitive skill and know-~ 
ledge which is essential in all industries At who clI:nnot . afford either 
the same time there is much in the growing time 01' moner fol' l'CBe&l'ch. 
of plants, and the rearing of animals that can 
only be learnt by scientific research; but the 
ordinary fatmer has neither the time nor the 
training for such studies; nor, like the min-
ing or brewing companies, has he the money 
to employ others upon them. Practical 
farmers could scarcely of themselves invent 
a serum to immunize mules from horsesick-
ness, or discover how to render prosphates 
available for plant use. Much of the agricul-
tural research in older countries has been con-
ducted by scientific societies and by rich men, 
who have practised model farming, either as a 
h bb f bl··· Th 1 k f h Goyernment is o yor rom pu IC SpIrIt. e ac 0 SUC therefol'Cforced 

agencies, however, has forced many govern- !~~idiBe re

ments to attend to the question themselves, 
and when some governments begin to do this, 
others are compelled to follow suit. Cheap 
and rapid communications and the refrigera-
tion of perishable goods have brought the 
farmers of one country into close competi-
tion with those of others. Improvements in 
the methods of cultivation or breeding made 
in Wiltshire, Winnipeg or Tasmania may be 
felt directly by the farmers of Malmesbury 
and Standerton. All the countries of the 
world are competing in the race for improve-
ment, and none can afford to be left behind. 

f h· . f "" Research the Apart rom t IS questIOn 0 competItIon, mol'C necessary 

h d f ""fi h d " innewcounUolea t e nee or sClentI c researc an experl- becaaae of the 
" " th t" th "Iackofempiri .... ment IS greater In e new coun rles an In knowledge. 
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the old, where farming is founded on centu-CHAP. 
IX. 

----r-----' ries of experience, which have proved the 
peculiarities of soil and climate. The art of 
farming cannot be imported ready made, like 
the art of cotton spinning or the manufacture 
of steel. Every new country must in a great 
measure work out the application of the prin
ciples of farming and recreate the industry 
for itself, and, for the reasons already given, 
State aid is necessary for this purpose. 

The State must State aid should be given first in the way 
seek knowledge ' 
andalsoappl~rit. of research, secondly by the application of the 

knowledge it yields. Farming consists in 
promoting organic growth, and its greatest 
foes are the pests which destroy growth. As 
soon as the nature of diseases and the way in 
which they are spread is understood, the next 
duty of the State is to enforce the requisite 
precautions, or to apply them for itself. 
While government may forbid the importa
tion or movement of diseased stock, or the 
adulteration of artificial manures, it must it
self undertake the extinction of locusts. But 
much of the knowledge relating to agriculture 
can only be applied by farmers themselves in 
the practice of their industry. Government 
therefore, has not merely to obtain knowledge 
as a foundation for law and administration, 
but has likewise to indoctrinate the minds of 
the farmers themselves. It must not only 
legislate and take action, but must also pro
vide a system of agricultural education. 

Goyernment In addition to this government may un
:1~~C*a~~:rt! dertake to cheapen for the farmer things 
~:~u. dirac- which he otherwise could not or would not ob-
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tain for himself, such as trees for planting, 
prophylactic sera, or disinfectants. It may 
help him to obtain artificial manures, imple-
ments, stock, fencing, machinery and other 
requirements of agriculture, either by procur-
ing them wholesale and disposing of them at 
cost price, or by providing cheap transit for 
them on the railways. It may even provide 
cheap money by placing its credit at the dis-
posal of farmers. It may also improve the 
productive powers of the land in a particular 
area by irrigation, applied in cases where the 
profit to be derived from such schemes would 
be too distant and too small to attract the in-
vestment of private capital. 

CHAP. 
IX. 

Lastly, the State must attend to the national Foresb'y. 

supplies of timber. Here again is a case, 
where the returns of industry, however great, 
are too long postponed to attract private en
terprise, for investors will not put out their 
money for the sole benefit of unborn heirs 
whose interests are the peculiar trust of the 
State. Forestry, therefore, is an enterprise 
which no one but government can undertake 
on an adequate scale. As the authority in 
charge of railways, the State in South Africa 
is always a large consumer of timber, and as 
owner of the public estate it can turn to ac-
count lands useless for the purpose of ordi-
nary settlement, like the slopes of Table 
Mountain, by planting them with trees. 

The activities of the State in promoting lictiYitiea of &he 

agriculture may thus be classified for the pur- :::::.; ::::;: 
poses of discussion under six heads. ture elaaBifled. 
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1. Research. 
2. Restrictive legislation. 
3. Administrative action. 
4. Agricultural education. 
5. The provision of various materia.l aids 

to agriculture. 
6. Forestry. 

The work under these six heads, a.t present 
initiated by one or other of the governments 
of South Africa, may now be described in 

. greater detail. 

1. RenArch. The prosecution of practical enquiry on the 
practical and 
Bcien*iftc. experimental farm goes hand in hand with 

the more strictly scientific work carried on by 
the botanist on his seed ground, and by the 
chemist and bacteriologist in their laborato
ries. The managers of the farms conduct 
experiments in the practical cultivation of 
crops, to show which of them is best suited to 
the country, what is the best mode of treating 
the soil, and what manures each different crop 
requires. It is their duty, in fact, to work out 
a system of farm management from the data. 
supplied by a number of specialists. The 
agrostologist collects grasses and other indi
genous plants, grows them and tests their 
feeding value. He also cultivates fodder 
plants of other countries, in order to find how 
far they can be acclimatised to the soil of 
South Africa. In the case of vines, and fruit 
generally, of tobacco, trees and other vege
table products, experts are at work in each 
branch of culture. In same cases, such as 
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thOse of wine and tobacco, methods of 9¥iP. 

manufacture, as well as of cultivation; are the .----v-.... 

subject of research. Enquiries are also con-
ducted for the purpose of ascertaining the 
most suitable. type of horses, cattle, sheep, 
pigs, poultry and other live stock, and prac-
tical experiments are made in the treatment 
of dairy produce and the keeping of bees. In 
the course of these enquiries problems are 
frequently met, which can only be solved by 
scientific research. The chemist is employed 
to ascertain the constituent elements of the 
soil, of food stuffs and of manures so that the 
cause of success or failure in any branch of 
production may be traced and the knowledge 
so gained be applied elsewhere. The botanist 
studies the conditions of plant life in South 
Africa, and the diseases from which plants 
suffer. Similarly, the bacteriologist is working 
out the nature of animal diseases, in order to 
discover means for their prevention and cure. 
The entomologist studies the life and habits 
of insects in order that the farmers may dis-
tinguish friend from foe. Wihile he teaches' 
them to propagate the lady-birds, who cleanse 
their orchards from blight, he shows them 
how to combat white ants, locusts, ticks, and 
other" mortal bugs of the field." 

Somewhat apart from these studies are Irrigation. 

enquiries into irrigation; and the collection 
of information as to the rainfall in different 
parts of the country, and as to the physical 
formation of the various areas; so that the 
places where water may be stored by building 
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dams may be ascertained, and, in regard to 
the "duty" of water in South Africa, what is 
the quantity required by the land for proper 
cultivation. 

Even the mercantile side of farming is now 
made the subject of systematic and detailed 
enquiry by the State, for experts are employed 
to study methods suitable to the conditions 
of South Africa, whereby farmers can unite 
for the purpose of buying what they require 
and selling what they produce, on the most 
advantageous terms. 

2. Restrictive In this way the governments of South 
legislAtion. 

Africa are accumulating a constantly in-
creasing volume of data on all matters re
lating to farming. As we have seen, such 
knowledge must be applied in various ways. 
Each government has laws and regulations of 
its own for preventing the spread of diseases, 
whenever they appear within its territories. 
Periodic dipping of sheep is prescribed with 
more or less stringency. Where tick fever 
appears amongst cattle, the movement of 
animals from or across the infected areas is 
prohibited, until the disease is stamped out. 
The effect of such measures, however, is 
greatly impeded by the fact that different 
governments are administering diverse laws 
with varying degrees of efficiency and skill. 
Again there are noxious plants which injure, 
not only the farmers who fail to eradicate 
them from their own lands, but their neigh
bours to whose lands they spread. The hard 
burrs of the Xanthium Spinosum, for 
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instance, lodge in the fleeces of sheep and, by 
injuring the machines of the manufacturers, 
depreciate the value of South African wool. 
The State therefore compels the farmer to 
destroy such weeds. It forbids the burning 
of grass or bush by individuals on land not 
farmed by themselves. It regulates the use 
of water from rivers to which many separate 
owners have a claim. It attempts to 
offer protection to certain branches of 
farming, by prohibiting or imposing heavy 
duties on the export of ostriches and 
Angora goats. The expedient used in 
this instance for overcoming the difficulty of 
simultaneous legislation is curious. The Cape 
legislature enacted a law forbidding export 
of ostriches, except to South African territo-
ries in which an identical law had been 
passed. Every colony wishing to start or 
extend the feather industry is thus obliged 
to adopt, without amendment, the law framed 
by the Cape, however defective its terms may 
seem. South Africa has as yet no laws pres-
cribing standards for artificial foods and 
manures. 

CHAP. 
IX. 

Restrictive laws and regulations require to 3 • .IdminiBba-

be f d b elm·· . . M tiYe action. en orce y a lnIstratIve actIOn. any 
of the worst diseases and pests, East Coast 
fever, phylloxera, and the codlin moth, for 
instance, are imported from oversea, and 
therefore it is necessary to keep- a vigilant 
watch at the ports upon all imported animals, 
plants and fruits. As things are, this can 
only be done by the coast colonies. The inland 
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colonies which would suffer by their neglect 
are also attempting the far more difficult task 
of guarding frontiers which are artificial. 
As we have seen it is not always enough fl)r 
the State to make restrictive laws and to en
force their observance on the individual. 
Some of the pests can only be controlled by 
positive action on the part of the government 
itself. This is the case with locusts which 
ca.n only be dealt with effectively in the hop
ping stage. The farmer owning the land 
where the voetgangers first appear cannot be 
expected to bear the cost of destroying 
swarms, which as soon as they take to the 
wing will carry destruction far and wide. 
Government has therefore to make arrange
ments which will enable a central office to be 
informed of the appearance of every swarm, 
so that steps can be taken at the public 
expense to destroy it. 

t. Agricultural The next duty undertaken by South 
education. 

African governments is to impart the know-
ledge which can only be applied by the farmer 
for himself. There are colleges in conjunc
tion with the experimental farms, where for a 
small charge boys are educated in the science 
and practice of agriculture. Farmers are 
likewise encouraged to come and see for them
selves the results of the experiments con
ducted on these farms. The experts of the 
agricultural departments are sent through 
the country to give instruction to farmers on 
their own ground. In this way all the latest 
methods,of viticulture, fruit growing, poultry 
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raising, dairy work, stock breeding, bee
keeping and other branches of agriculture. 
a.re taught. Finally, agricultural knowledge 
is distributed by means of well printed and 
illustrated pamphlets and journals which are 
issued, usually in both English and Dutch, to 
any farmer who will take the trouble to read 
them. 

CHAP. 
IX. 

We have already observed that the actual Practice aad 

f . fl dd I d· If . valueofe.-armmg 0 an oes not en ltse to orgam- operatioR. 

sation on a grand scale as manufactures do, 
beca.use it requires the individual atten-
tion of small producers. But the treatment 
and marketing of produce often needs to l'e 
conducted on a larger scale than the operation 
of raising it, and for these purposes farmers 
can combine with benefit to themselves. Under 
the conditions of modern commerce produce 
must be finely graded. Dealers and manufac-
turers may require to purchase goods of the 
same grade in great quantities at a time, or 
they may need a continuous supply of goods 
of one or .more grades from week to week. 
Farmers who can offer the wholesale buyer .. 
produce in the most marketable form, so as to 
comply with their trade requirements, are 
certain to realise the best prices. The indivi-
dual farmer seldom handles enough produce 
to make proper grading possible, nor can he 
afford the plant and staff required. But if a 
number of tobacco farmers for instance can 
combine in a co-operative association, they 
may concentrate all their tobacco at one 
establishment, where it can be graded into 

R 
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regular brands, cured in bulk, and placed on 
the market in the most profitable way. Dairy 
farmers may not severally be able to give 
dealers regular supplies of milk, butter and 
cream; but by establishing a central creamery, 
where all the milk of the country side can be 
dealt with mechanically in the best and 
cheapest way, they may be able to secure 
regularity both in the quantity and quality 
of the supply and so greatly to improve its 
value. The successful practice of co-operativc 
methods, which are simple only on paper, is 
being learned by hard experience in many 
countries. The governments of the Cape 
Colony and the Transvaal now employ experts 
whose duty it is to teach the farmers to prac
tise those methods of co-operation which have 
proved successful, and to avoid those which 
have failed. The experts also assist in 
organising co-operative societies. 

We have next to consider the various ways 
in which the governments of South Africa 
afford direct assistance to the farmer. They 
undertake free of charge, or at a reduced cost. 
to analyse his soils, to test his seeds, and to 
provide sires for the service of his stock, trees 
for plantations, and sera for inoculation 
against disease. Seedlings are supplied to 
landowners at cost price by each of the 
governments, in order to encourage the 
planting of private ground, a form of 
improvement in which the older population 
are too often backward. In the Transvaal at 
any rate there a.re districts, where the 
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thriving homesteads of German settlers are 
everywhere marked by plantations, which 
afiord fuel to the family, fencing for the farm, 
and shelter to the stock. The Cape Colony 
has a supply of guano on the islands ofi the 
west coast which is reserved for the use of its 
farmers alone. 

eRA-p. 
IX:. 

On much the same principle the various I~rigaiioll. 
governments assist the farmers in the matter 
of irrigation, by affording gratuitous advice Assisiaace io 

• . iIIdiyidual fBl'-
as to the constructIon of dams and furrows mt.l's. 

on their land. Money is also advanced for 
the purpose, and boring for water is under-
taken at cheap rates. But the State does not Ppojectioll alld 

1· . . If .. h· d··d 1 G consiPuciioll of 1mlt 1tse to assIstmg t em IV! ua. reat large irrigaiioll 

dams must nearly always be constructed by worD •.. 

the State, either because the land affected by 
the supply is in the hands of a large number 
of people, or because the return on the outlay 
is too slow to attract private enterprise. Both 
these difficulties governments can overcome. 
They can pass legislation, enabling them to 
expropriate the necessary land and to charge 
water rates on the properties benefited, and 
they can borrow money on their own credit to 
carry out the s~hemes. Thus the State, by 
constructing great storage works or irriga-
tion canals, can put large areas of land under 
water and bring them und~r close settlement. 

Governments also undertake to supply Land baaka. 

cheap capital to farmers by means of agricul-
tural banks. Laws establishing such banks 
have been passed in the Cape Coiony and in 
the Transvaal. In the Transvaal money to 
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OHAP. 
IX. the extent of two and a half millions has been 
~ provided...by loan. Money obtained from the 

banks and trust companies is said to have 
cost the farmer about ten per cent. when all 
charges are taken into account. The new 
bank is to provide the farmer with money at 
six per cent. on the security of his fixed pro
perty. Its utility is not to be gauged entirely 
by the amount advanced. The effect of its 
competition in reducing rates of interest 
charged to farmers by other lenders has also 
to be taken into account. 

6. loredl')'. More or less money is spent by all th~ 
governments on the work of afforestation. 
With the exception of a certain amount ·of 
timber, cut for wagon making and for 
sleepers in the virgin forests of Knysna, or 
produced in Natal, South Africa imports the 
whole of the wood she requires. In the middle 
of the Rhodesian forests, mines are to be seen 
equipped with Baltic pine. In a few years, 
however, the Cape Colony will be cutting 
sleepers from the plantations laid out by the 
forestry department on public lands. The 
other colonies have followed suit, but some 
time must elapse before their plantations a.re 
ripe for the axe. 

General l'~v!e.. In the foregoing pages we have given an 
of 'he position. f h h S' li h' 
Funllliionsofna- account 0 watt e tate IS accomp sing 
iional and local • . h . h 
gOUl'nmentl for agriculture, Wit out attemptmg to s ow 
distinguished. how\much of this work is done by one go~e~n-

ment "and ~ow much by another. The varIetIes 
in the f~m and matter of the law relating to 
agricultut..~, as well as in admintstra.tive 
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action, are endless. Laws and methods of 
administration differ from year to year, and 
any account of them would be so tedious as to 
defeat its purpose. Our object is to provide 
materials for enabling the reader to decide 
'Which of the functions of government are 
proper for a local and which for a national 
administration. For this purpose it is enough, 
for rum to know what can be done to promote 
agriculture, and what governments in South 
Africa have actually attempted. The prin-
ciples already discussed, more especially in 
the pages dealing with public health and 
education, will then guide him to the conclu-
sions for which he is seeking. 

CHAP. 
IX. 

As in the case of public health it is impos- 1. ReselLJ'ch. 

sible to localise the benefits of research. 
Laboratories and experimental farms of all 
kinds should certainly be transferred to the 
national government. 

Laws and measures for the prevention of 2. Restt ictin 

h
· h· . . . be legislatioD. 

pests oug t m t eIr mam prOVISIons to 
uniform and are therefore a matter for the 
national legislature. How great is the need 
of a single legislature for South Africa is 
evidenced by the frequent but fruitless 
appeals made by the federated agricultural 
societies to the various colonial governments 
for the passing of simultaneous and identical 
laws. Some of these appeals will be found 
in the extracts from the minutes of the 
Inter-Colonial Agricultural Union of South 
Africa, quoted in Statement No. XIX. BtatellleDt 110. XIX. 
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c'ftp . It is difficult to emphasize too strongly the 
---r------ importance of natural frontiers, as .. con-

:iy!~~:.tr.- trasted with those which are merely political, 
in any measures directed to the exclusion of 
pests. A government responsible for pre
venting the entry of disease at any point on 
the coast, can do infinitely more to protect the 
Transvaal farmers than their present govern
ment can effect with frontiers such as those 
which divide them from the Cape Colony, 
Natal, the Orange River Colony and Rho
desia. In the matter of locusts the action of 
a national government is imperatively re
quired; for one colony, however diligent It 
may be in taking the necessary precautions, 
cannot protect itself against locusts bred in 
the neighbouring colonies. The necessity for 
united action throughout South Africa 
against locusts was so apparent that a con
ference was held, which led to the establish
ment of a central bureau at Pretoria. It is 
the duty of this office to collect information 
as to the places where swarms are bred, the 
times of their appearance, and the direction 
of their flight. The difficul~y of getting the 
several governments to work together can be 
judged from the report of the head of this 
bureau, who remarks:-

The difficult, "We are supposed to be able to warn the ,'arious 
of timel, II;Dd colonies of the approaching invasion of locusts. Under 
coDcerted.ctloa the present arrangement it is impossible to do this at 
ode. present . . 
coaditionl. the tune that they leave the Kalahan from the .1st 

March onwards. The report cards from that regIon 
have first to go to Cape Town where they are examined. 
They are then Bent on to us and reach Pretoria from 
two weeks to a month after the first observation haa 
been made. During that time the whole of South 
Africa might be covered with filing locnsts." 
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A sepies of resolutions were passed at the CHAP. 
IX. 

conference setting forth the lines upon which -----v-----

concerted action should be taken by all the 
governments of South AfrIca. Such action, 
however, requires legislation by each separate 
government and the necessary laws have only 
been passed by Natal and the Orange River 
Colony. 

The assumption of responsibility for ex- PPOpenelaUOIIB 
• • • . of natioaal to 

cludmg pests or restrIctmg their spread IS local goy_-

quite consistent with the delegation to local ment. 

authorities of wide powers to make and 
enforce laws in their own jurisdictions. This 
can be done without risk if power is reserve;i 
to the national government to act in default, 
where the neglect of a iocal agency imperils 
the safety of the country at large. The prin-
ciple of delegation already appears in tne 
present method of administering the law for 
preventing the spread of cattle disease. In 
each district of the Transvaal, for instance, 
the local veterinary officer of the government 
acts in conjunction with an advisory com-
mittee consisting mainly of farmers. If the 
district is clean, the government officer can 
always count on' the committee's support in 
maintaining the exclusion of cattle from 
tainted areas beyond its borders. If, how-
ever, the committee of an infected district 
press for the relaxation of the' regulations 
which forbid the movement of cattle to ether 
a.reaS, the government declines to risk the 
safety of the country at large by acting on 
their advice, and is sure of support from the. 
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committees of the healthy districts. In the 
larger field of a united South Africa., the 
principle of delegation would operate in the 
same way. The admirable methods of the 
government of the Orange River Colony and 
the zeal of the officers by whom they have 
been applied, have almost eliminated scab. 
The Orange River Colony sheep-farmers are 
reaping a rich reward from the special price 
which their wool now commands in the markets 
of the world. However close the union of 
South Africa may be, it will not deprive the 
people of this colony of the power to exclude 
infection coming fr.om territories whose in
habitants have shown less prudence a.nd en
lightenment than themselves, so long as the 
details of administration are delega.ted, as 
they must be, to local authorities. On 
the other hand the national government 
should retain the power of enforcing a. proper 
standard on backward authorities in other 
parts of the country. All the experience of 
the United States, of Canada, and of Aus
tralia, goes to show that a national govern
ment can be trusted to take a wider and more 
enlightened view than looal governments. 
Naturally it is so, for the local governments 
must always draw on the second rank of 
politicians, while the weightier responsi
bilities of the national government will 
a.ttract to its service the pick of public men. 
The standard of its policy therefore conforms 
at least to the highest standard adopted by 
a.ny of the provincial governments,_ not to 
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their average standard, far less to that CHAP. 
IX . 

.adopted by the more backward of the States. ----v---' 

\How far the teaching of aO"riculture should t. Agpicllliural . b educaiioD. 
be assigned to the central or local authorities 
must be decided on the same principles as 
those already applied in Chapter VII. to 
public education. The teaching of agricul-
ture to children must be dealt with as part of 
primary education, or at least as coming 
within the lower divisions of secondary edu-
cation. Their administration should, there-
fore, be left to local authorities. They also 
might undertake the practical instruction of 
farmers by experts and the provision of model 
farms; for they will best know how to adapt 
the instruction given to the style of farming 
practised in their own areas. 

On the other hand the training of experts T •• iDIag of n-
, peria. 

and teachers can only be undertaken by a 
national government. It is the absence of any 
such government in the past which accounts 
for the fact that most, if not all, of the agri
cultural experts employed by the govern
ments of South Africa are imported from 
Great Britain, the United States, Canaq,a, 
Australia or Holland. To maintain institu
tions capable of producing their own agricul
tural teachers is beyond the means of provin-
cial governments. Part of the training of 
the teacher should include a first-hand study 
of the most recent methods practised abroad. 
Knowledge of this kind, however, may be 
positively misleading, until it is qualified by 
such teaching in this country as will enable 
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the student to see how far those methods arei 
applicable to its soil and climate. In t~' 
case of agricultural instructors, it is speciaJ1y 
necessary that the training should be Wide 
and thorough. Otherwise incalcuhble mis
chief will be done by giving ground to the
distrust of experts in the rural mind, which 
presents a most serious obstacle to the pro
gress of agricultural education. For the
same reason it will be an advantage if 
t.he instructor can be drawn from the 
ranks of the farmers themselves. Every 
teacher who comes from over-sea, has to 
start first of all by learning the char
acter of the people he is to instruct. 
Farmers will not take new and difficult truths 
from the mouth of a stranger, though they 
would accept them at once from one whose 
thoughts and language they recognised 303 

akin to their own. An American set t() 
stimulate English farmers to new methods 
and ideas would labour under a great disad
vantage. The establishment of laboratories 
and institutions for training investigators 
who are fitted to implant the result of their 
discoveries in the minds of the farming com
munity would be the first duty to South 
African agriculture of a national govern
ment. No system is sound' until it is s() 
organised as to produce the men who are to 
carry it on. 

Such institutions would afford instruction 
in the higher branches of agriculture to prac
tical farmers as well; but if the example of 



251 

CHAP. 'tbe United States and Canada were followed, 
tJi~ agricultural colleges, where the great-----,.,--
~,of smaller farmers are trained, would 

IX. 

be left in the hands of provincial govern-
IUents. A substantial portion of their funds, 
however, might be furnished by the central 
government in the form of grants, only to be 
earned by institutions which attain a certain 
standard of efficiency. 

The work of issuing printed information .I.gpiealtaul 

on the other hand, should all be undertaken jo1lPllaia. 

by the central government, in close connection 
with its function of research. One agricul-
tural journal would take the place of five, and 
the cost of this work would be reduced while 
its utility was increased. 

The supply of material aids-sires for 5. Katerialaiu. 

stock, trees for planting, advice and assistance 
in irrigation, and such like-might well be 
left to provincial authorities acquainted with 
the needs of their own localities. Preventa-
tive and curative sera could be manufactured 
by the central government and supplied to the 
local government at cost price for issue in 
retail If the railways were run on business 
principles, as set forth in the last chapter, 
concession rates would have to be met by a 
vote from the local authority. This in itself 
would be a valuable reform from the point of 
view of public accounting, for the country 
would then be able to see what it was really 
spending on grants to encourage industry. 
The same authorities might be left to supply 
engineering advice and practical assistance IprigatioL 
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to farmers in the finding, storage, or distzi.: 
Lution of ,water. Large and expens~ve 

schemes of irrigation, however, must hedeft 
to the central government. In Australia as 
well as in America the construction of great 
storage works has been found to require legal 
and financial powers wider than those which 
provincial governments can exercise. All the 
largest rivers of South Africa are used as 
boundaries, and the storage of their waters 
must therefo~e be controlled by a national 
authority with jurisdiction over either bank. 
The existing irrigation departments have 
several projects in mind which :r;equire the 
assent of two or even three of the govern
ments. One, which would bring an immense 
area under close settlement, affects the Vaal 
River near the point where the territories of. 
Cape Colony, the Orange River Colony and 
the Transvaal meet. A second scheme affect~ 
ing the Orange River could scarcely be car
ried out with safety so long as its waters are 
liable to be diverted by the governments of 
the Orange River Colony and Basutoland. 

If the debts of South Africa are to be oon
solidated, it will clearly be necessary to ex
tend the benefits of the Transvaal land bank 
to the rest of South Africa; for otherwise the 
national credit would be used to confer a 
special benefit on one local section of farmers 
as against another. A united South Africa 
would have no difficulty in finding capital to 
extend the operations of the bank. 

If we are right in thinking that the public 
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estate should be managed by the national CHAP. 
IX. 

government, the duty of afforestation must ~ 
rest with the same authority. That govern- 6. ForeliPJ· 

ment should also be in a position to plant 
wood to supply sufficient sleepers for its rail-
ways in future years. But forestry in the 
hands of a national government may become 
the instrument of a policy far wider in its 
outlook than a mere improvement in the sup-
ply of timber. In Natal, the Orange River 
Colony, the Transvaal, Swaziland and Rho-
desia, coal exists in unlimited quantities, and 
can be recovered as easily as in any other part 
of the world. So long as labour continues to 
be more mobile than the sources of power, in-
dustries will gravitate towards the fields 
where the cheapest fuel is obtained, and 
sooner or later a great manufacturing de-
velopment may be looked for on the coal-
bearing areas of the interior. Its appear-
ance will depend on a reduction in the cost of 
items other than fuel, and measures taken in 
advance to prepare a cheap and plentiful sup-
ply of timber in the neighbourhood of the 
coal beds may do something to hasten it. The 
business of cutting the forests as they ripened 
would help to attract the population whose 
presence is essential to industrial develop-
ment. 

Fisheries. 

As regards the fisheries of South Africa GoverameDt 

h . l' 1 b 'd Th C C . meallurel for t ere IS Itt e to e sal. e oast olomes the ppo'ecUolI 

h .. h h ~~~ . ave spent money on enqUlrmg ow t e 
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various kinds of fish can be protected, and 
have passed laws to give effect to the 'con
clusions obtained. The Cape Government 
has also demonstrated the possibility of deep 
sea-fishing by the purchase ofasteamtrawler. 
As regards fresh water fish, the coast Colonies 
and the Transvaal have subsidised private 
societies for the propagation of trout in 
rivers, and have passed laws for their protec
tion, chiefly with a view to the improvement 

.of sport. 
It is evident that sea fisheries and the con

trol of rivers dividing two or more Colonies 
are the proper concern of a national govern
ment. 

Mining. 

!'h e principal In Chapter IV. we have discussed the dcfi-
4l1QoUheBtate .• d f .. . h h 
hi .resped of mtlOn and recor 0 mmmg rIg ts. We ave 
..mmg to ..egll- '11 'd h ... f h S . late tlle iudDI- stI to conSl er t e actiVIties 0 t e tate m 
t17. promoting and regulating mining operations. 

Government assists the discovery of minerals 
by the collection and publication of informa
tion regarding the geological features of the 
country, in the form of a geological survey 
for the use of prospectors. In the Transvaal 
public money has been spent on such objects 
as the examination of unwholesome air in 
mines, the investigation of miners' phthisis or 
the research for an efiective safety catch to 
reduce the danger from breaking ropes. But 
as we have noticed in the opening pages of 
this chapter, mining is for the most part in 
the hands of large companies who have 
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-.sufficient motive as well as means for conduct. 
ing the research, and government leaves the 
tnatter to them. Its principal concern with 
the industry is to secure the health and safety 
()f those employed on it. Pit ropes, boilers 
and machinery are examined and inspected in 
order to test their strength. The mines them-
.selves are inspected with a view to securing 
proper sanitation and ventilation. Regula-
tions are made and enforced in regard to the 
keeping and use of explosives. The govern-
ment also undertakes to ascertain the fitness 
()f persons engaged in such operations of 
mining as affect the safety of others,and to 
grant certificates of proficiency to those 
qualified to receive them. Where mines are 
,being worked on Crown iand it is the duty of 
the Government to regulate the use of water 
.and the cut~ing of timber, and to see that 
where growing trees are cut down, fresh trees 
.are planted. Laws are also passed regulat-
ing the sale of gold and diamonds with the 
object of _ preventing theft; and diamond 
mining companies are permitted by law to 
confine their labourers within compounds 
during the period of their indentures. 

CHAP. 
IX. 

Of the work of government mentioned These fnnetiolll 
. h d' h h . l' 1 pl'Cper fop BaIn t e prece mg paragrap t ere IS Itt e tional gOYerll-

that can be properly undertaken by local ment. 

authorities. Research so far as it is 
conducted at the public cost should be 
placed in the hands of a central _ govern-

, ment. Geological no less than geogra
phical surveys are a matter of national 



256 

CHAP; interest and might well be conducted by two 
IX. 
~ divisions of a single department. There is no 

reason why laws for diminishing the dangers 
of mining should not be uniform in their 
terms and in the manner of their administra
tion. It would be a great advantage indeed 
to the mining industry if the regulations to 
which it must conform, as well as the measures 
taken for preventing the theft of gold and 
diamonds, were everywhere the same. 

111 anufactures. 

PremoUon of South Africa produces little if anything in 
maaafacllU'el 
contiaed to PI'O- the shape of manufactures for export; but a. 
kclioa 01' bOUD- • •• • 
lies. certam quantIty of wme, matches, CIgarettes, 

jam, wheeled vehicles and harness is made 
for home consumption. So far the assistance 
afforded by the government is limited to pro
tective tariffs or bounties. Such assistance is 
inseparable from the fiscal system of the coun
try as a whole. If free trade is really to exist 
within the frontiers of British South Africa, 
the power to impose protective duties or grant 
bounties must be reserved to the national 
government. 



CHAPTER X. 

THE LINE OF DIVISIO~ BETWEEN NATIONAL 

AND LoCAL FUNCTIONS OF GoVERNMENT. 

In the constitution of the United States, of CHf.P. 

Canada, and of Australia certain functions ~ 
are appropriated to the national go¥ernments I'e,deral aD.d 

DDJtary CODBti-
on the one hand, and to the states or proTInces ::~:.. diatiD-

on the other. Some of these functions the 
national go¥ernment, others the local go¥ern-
ment, . is forbidden to touch. Lists of this 
kind are a necessary part of e¥ery federal 
constitution. They ha¥e no place in a con-
stitution of the unified type. 

In Part II. an attempt has been made ConelusioDB of 
. ··1 di· t· bet Pan u. whea to arrl¥e at SImI ar stmc IOns ween summarised 

national and local functions in the case r:.~t;or u:t:.:; 
of South Africa. We ha¥e set oursel¥es ~c~y Soutll. 

to disco¥er the primary purposes for 
which go¥ernment exists, and to master 
the real significance of each, in order that 
we may learn what sort of administrati¥e 
machine is best adapted for carrying them 
out. But it is not enough to consider each 
primary function by itself or to say that this 
duty must be done by a national and that by 
a local authority. In order to complete the 
enquiry the separate conclusions must be 
added together. They must be summarised 
in such a way as to enable us to see whether 

8 
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CHAP. the division is one, which could in practica x. 
------- be realised as a whole. We have therefore 

Statement Ko. worked out in Statement No. Xx. a scheme xx. 
for the division of duties between a. national 
government and local authorities, such as 
would result, if effect were given to the con
clusions arrived at in previous chapters. The 
scheme is .framed in order to give some idea. 
of what the position would be, if the process 
of national union were carried to completion. 
It implies for instance that the local authori
ties would be of a type approximatin~ to the 
divisional council of the Cape Colony rather 
than to the present colonial governments. 
Larger local authorities could of course be 
entrusted with wider functions. If. how
ever, they are enlarged beyond a certain point, 
a new order of subordinate local authorities 
would have to be created under them, to carry 
out the smaller details of administration. 
The list must in any case be taken as a purely 
provisional one, and is only put in as a basis 
for discussion and criticism. 

]lope dutie8 de- At the first glance it may appear that thQ 
1I0hled on local f' 'd' h' t th bodie8 in pro- unctIons asslgne In t IS summary 0 e 
p08ed 8cher.le ' 1 t f t' t ~an appelU'l on natlona government are ou 0 propor Ion Q 

8llrtace. those which are left to local authorities. But 
the respective burdens cannot be gauged by a 
mere enumeration of the duties assigned to 
each, For example. the duties in connec
tion with public health assigned to the 
national government, though filling more 
space on the list, would be far lighter than 
tho~ delegated to local bodies,' The Imperial 
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government has jurisdiction in matters of 
public health over a population six times as 
great as the whole population of South Africa 
white and coloured. Nevertheless it bears but 
a. small fraction of the actual burden, for 
all the details are devolved on a host of urban 
and rural authorities. The administrative 
work retained in the hands of the central 
government is performed by a single office in 
Whitehall, and by a staff of inspectors who 
act as the links between the central office and 
the local authorities throughout the country. 
The legislative work only involves a periodic 
revision of the law, which regulates the whole 
vast machinery of public health. Powers of 
sub-legislation are assigned to and freely used 
by the local authorities. It will thus be seen 
that complete sovereignty of the national 
government in the matter of public health is 
quite consistent in practice with a thoroughly 
decentralised system of administration. The 
same principles may be applied in varying 
degrees to education, native affairs, the 
administration of pounds and brands, an.d to 
the building of roads and bridges. All these 
are matters which fill a far greater space in 
the public administration· than appears on 
the face of a list like this. 

CHAP. 
x. 

In one fundamental respect the list differs P. 0 P 0 8 e • 

f th ' ted· th " Bcheme CODrom ose Incorpora In e constItutIOns basted witlt 

()f the United States, Australia, and Canada. :!o;:d:Jo:!~~ 
Even in the case of Canada where the Dom- stitutiODB. 

inion government enjoys all powers not 
specifically reserved to the provincial govern-
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CHf:P. ments, the former is forbidden to touch a. 

~ number of functions which are grouped under' 
British Borth seventeen different headings. For example 
Ameriaa Aat, • 
18&7, Section 93. the act says "In and for each proVInce the 

Legislature may exclusively make laws in re
lation to education, subject and according to· 
the following 'provisions." The functions of 
government in Canada are therefore divided 
into two classes by a vertical line, which can 
only be moved by a change of the constitution 
itself. Before the Canadian government can 
touch any matter which lies on the other side 
of this line, they must persuade the Imperial 
parliament to amend the British North 
America Act. 

Under federal It is for the Courts of law to determine t.he 
conltitutions, •• f h l' h' h h b lineation. of exact posItIon 0 t e me, w IC t us ecomes 
aentralisation h b' f 1 1" . U d or devolution t e su Ject 0 cease ess ItIgatIOn. n er a 
Bettled on pl':n- fed 1 .. h . f h 
.~le. of ~aw not era constItutIOn, t e questIon 0 ow a. 
• expediency. function can best be performed in the public 

interest falls into the background. It becomes 
obscured by legal discussions as to whether, in 
terms of a contract framed long ago, it be
longs to this or that authority. The great 
debates on slavery in America read like a. 
dispute between lawyers. A decision of the 
court moreover may transfer from one 
authority to another the control of matters 
in which national interests are deeply con
cerned. For a time the Dominion govern
ment claimed the complete control of the 
fisheries of the Canadian lakes, which are 
great inland seas washing the shores of 
several provinces, on the ground that under 
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the constitution not only legislative power 
but all proprietary rights in. respect of the 
great lakes were vested in the Dominion. If 
the question had to be decided on its merits 
it would seem obvious that the control of the 
lake fisheries was a national function; but 
the Privy Council decided in 1898 that in 
terms of the constitution while the Dominion 
had exclusive power to legislate as to naviga-
tion and fisheries, the proprietary rights in 
the lakes and in the lake fisheries, remained 
vested in the provinces. A large measure of 
the control which it was desirable to exercise 
'Over these fisheries was therefore taken away 
from the one authority competent to exercise 
it in the interests of the nation as a whole, and 
divided among several provincial authorities, 
each of which would naturally be tempted to 
adopt a policy based on selfish considerations. 

CHAP. 
X. 

The danger of such hard and fast provis- lIIuSWtiODB of 

ions lies in the fact that the distinctions be- :::g~ f~eI'e:i 
h . f . f constitution .. tween t e varIous unctIons 0 government 

are really more subtle than those which we in 
our classifications are always endeavouring to 
draw between them. Apart from this, their 
nature is continually changing, so that divis-
ions and classifications which were accurate 
enough to be useful one year, are obsolete the 
next. It would be difficult, for instance, to 
point to two functions of government which 
appear to be more clearly separate from one 
another than those of defence and public 
education. It would have needed a more 
than human sagacity on the part of the 
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(lHAP. statesmen, who framed the Canadian consti. x. 
~ tution, to have foreseen that within a few 

years the question of military training might 
have become involved with primary education. 
The restriction, which prevents a national 
government from including military training 
in the curriculum of the schools, might insen~ 
sibly lead a nation to found its defence on a. 
standing army instead of on a national 
militia. A similar instance less important~ 
but more difficult to foresee, may be quoted 
from the history of the United States. In 
this case, certain functions only were assigned 
to the Federal government and all powers not 
so assigned were reserved to the States. Since 
the framing of the American Constitution, 
artificial manures and feeding stuffs have 
come to play an important part in the agri
cultural industry and, in order to protect the 
farmer against fraud, it has been found 
necessary for the government to prescribe 
that such articles shall contain certain per .. 
centages of nitrates, oils and other matters; 
essential to their efficacy. Under the. Ameri~ 
can constitution this function has to be left 
to the legislatures of the different States, 
which now number no less than forty-five, 
with the inevitable result that standards are 
fixed in different scales and in a variety of 
ways. The manufacturers of Chicago have 
therefore to turn out separate brands, in ordel" 
to conform with the requirements of each 
different state. The effect on the price of. 
materials which are essential to modera 
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farmers is inevitable. When the constitu
tion was framed more than a century ago, it 
was impossible that anyone should think of 
contingencies like this; yet under its terms 
the national government is powerless to pro-
vide a remedy. In the, 'meantime the great 
increase in the number of States renders it 
practically impossible to amend the constitu-
tion. Instances of this kind are innumerable. 
Each taken alone may seem unimportant; 
but together they form an ever increasing 
restraint on the movements of national life. 
In time they may bind a nation as the people 
of Lilliput bound Gulliver with threads. 

CHAP. 
x. 

The practice of reserving certain duties in Federal princi-

h .. h 1 1 h·· . pIe also impedes t e constitution to t e oca aut OrItles IS decentralisa-

dangerous because it impedes uniform central tion. 

action, where such is required in the public 
interest. But the federal principle also in·, 
volves a danger of a converse kind. Division 
of sovereignty between the central and local 
authorities is the essence of federation. Each 
class of authority has its own work to do, and 
neither can lay commands on the other. In 
the United States for instance the regula-
tion of weights and measures is assigned to 
the Federal government. But the Federal 
government cannot use the State governments 
for the purpose of administering the law. It 
cannot in fact use local authorities at all for 
the purpose, but must employ a host of in-
spectors throughout the breadth of its vast 
territory, under the direct supervision of 
Washington. In England, on the other hand# 
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.,HAP. the central government makes the law but It x. 
~ does not attempt to administer it. The mul-

tifarious duties of inspection are imposed by 
the law on the local authorities. Where the 
sovereignty of a national government is 
complete, its power to devolve ,its duties is 
complete also. Where on the other hand 
it is restricted to certain functions, it must 
discharge those functions for itself. It 
cannot devolve them on local authorities 
which it cannot command. 

Dangel' of for- Our survey, then, of the actual work of 
bidding national • •• 
government to go,-ernment m South Afnca pomts to the 
legislate on an1 I' h h d d f . I l' point. conc USlOn t at ar an ast vertIca mes 

Statement 
)[Xl. 

dividing national from local functions are 
a mistake, and that we should be rash to 
schedule any function as one which a national 
government should be forbidden to touch. In 

No. Statement No. XXI. is appended an alpha-
beticallist ·of most of the matters which have 
been the subject of legislation throughout 
South Africa. If the various items in this 
list are considered, few will be found in 
respect of which it may be said that national 
legislation will never be required. In every 
case these are so trival as to be unworthy of 
inclusion in a separate list. 

Decentralisa· The facts indeed would seem to suggest 
t Ion required 
notofpartlcular that local and national duties should be 
functions but of • • 
certain aspect. dIvided on an entirely different prinCIple. 
of most funo- • • 
tlonl. We are led to thmk that the functions of 

government cannot be divided into two lists, 
one national and the other local. Most, if 
not all of these functions, have their national 
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aspect on the one hand and their local CHAP; 
X. 

aspect on the other. We cannot say that the ~ 
nation is solely responsible for defence 
and the locality for education. The true 
division of functions is one, which assigns 
to the national government such duties of 
administration as should be performed irre-
spective of internal boundaries, while dele-
gating to local agencies all such duties as can 
be carried out effectively within limited areas. 
But an arrangement which gives each kind 
-of work to the appropriate machine cannot 
be fixed for all time by the rigid provisions of 
-a constitution. Its essential principle is 
adaptation to the facts, and, unless society is 
to stand still, the facts will change, and the 
methods of administration must be changed 
as well. The apportionment of duties must 
not be fixed by a document, but regulated by 
an intelligence, which can see the necessities 
of the time and meet them as t4ey arise. 
That determining intellige~ce must neces-
sarily be the government answerable for the 
national well-being as a whole. 

On this principle, education would be as- Tbeprincil!le of 
. ed . h h 1 h 1 1 division illus-SIgn nelt er to t e centra nor to t e oca boated. 

government; but the direction of policy would 
be undertaken by the one and the administra-
tion of details by the other. The national 
government would also undertake the institu-
tion of a university, the training of teachers 
and any other duties which cannot be carried 
out with effect or economy by local authori-
ties. The administration however of the 
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.HiP' primary and, all but the higher secondary 
~ schools would be left in the hands of the 

local authorities. All that is necessary for 
national purposes could be secured if the cen
tral government confined itself to inspecting· 
the schools and making grants to the local 
authorities, which it could withhold whenever 
they failed to follow the prescribed curriculum 
and to attain the degree of efficiency required. 
In other words the duties assigned to each 
class of authority should be divided by hori
zontal rather than by vertical lines, and the 
question where these lines are to be drawn. 
should be left to the national government to
decide according to the necessities of the
case from time to time. 



PART III. 

SECONDARY FUNCTIONS OF GOVERNMENT. 



CHAPTER XI. 

INITIAL CLASSIFICATION. 

The ultimate objects which government CHAP. 

exists to accomplish such as the protection ~ 
of property settlement public health com- Secondary func-

, , 'tiona the means 
munication, or the promotion of agriculture, tn th.e primatT 

have been dealt with in Part II. under the cuons. 

name of "primary functions." They are in 
a. word ends in themselves. In Part III. we 
come to a. different order of activities, which 
may be called secondary functions of govern-
ment. These are the means to its ends. 
Reversing the order adopted in Part II. we 
propose to discuss the functions of minor 
importance first and then to proceed to those 
which are essential. 

If our purpose were to write a treatise Descripuon of 

h h f bli d ·· . t second&l7 func-on t e t eory 0 pu c a InlnlstratlOn, 1 tions dealt witt. 

would be necessary to prepare a long list of in Pari II. 

minor secondary functions. This book, how-
ever, is based on an examination of the publio 
documents of South Africa, and we shall con-
fine ourselves to subjects which appear on the 
face of those papers. The Colonial estimates 
shew the existence of separate establishments 
for dealing with public buildings, stationery, 
printing, the keeping of archives and the 
purchase and storing of goods. These mis-
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Xl. 
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cellaneous matters are disposed of in Chapter 
XII. The collection of public information is 
the subject of Chapter XIII. We then come 
to the secondary functions which are essential. 
In Chapters XIV. and XV. we discuss the 
raising of funds first by way of revenue, and 
secondly by way of loans. In Chapter XVI. 
the arrangement of expenditure is described. 

Having seen how the duties of government 
are paid for, we have then to consider the 
machinery by which they are carried out. 
Some of these duties the State performs for 
itself through its own" civil service, the organ
isation of which is discussed in Chapter 
XVII. There are other duties which the 
State devolves on subordinate authorities. 
Chapter XVII~. deals with this subject under 
the title of local government. In Chapter 
XIX. we discuss the manner in which the 
revenues and machinery of the four govern
ments would be distributed, first under a fede.ral 
and secondly under a unitary scheme of re
construction. In Chapter XX. Mr. R. R. Gar
ran shows how this process was begun and how 
it is still being carried on under the Australian 
Commonwealth. 



CHAPTER XII. 

MINOR SECONDARY FUNCTIONS. 

The provision of offices, schools, prisons, and CHAP. 
XII. 

other public buildings i·a a duty which accounts ~ 
for a large annual expenditure by the public Publie Work" Department. 
works department of every government. 

Secondly, there are the departments con- St!"ti~nel'J aDd 

eerned with the supply of stationery and the prmtmg. 

control of printing, including the government 
gazettes, in which official announcements of 
all.kinds are made. Except in the Transvaal, 
where the government maintains its own 
press, printing is invariably done by contract. 

Thirdly, there are the offices where the State archinlo. 

archives of the State are kept. In all admin-
istration it is necessary to preserve a careful 
record of every step taken. All the records 
referring to one subject are, or should be kept 
together. It is the duty of the archives office 
to relieve the working departments of the 
papers they no longer require, to insist on 
getting them, to see that superfluous records 
are weeded out and destroyed, and that the 
remaining papers are so sorted and classified 
a.s to be accessible in case of need. It should 
also provide calendars or summaries for the 
guidance of the future historian; for public 
records are,the principal material of modern 
histor,. 
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CHAP. No question, however, arises as to whether 
XII. 
~ these secondary functions are proper for 

~~~~:n~~~o:~ national or loe-a! governments. Accommoda
administration. tion, stationery, printing and records are 

necessary for both. 
41o!ernment; Another secondary function is that of buy
bnlJDg: 
(1) t h r 0 11 g h ing articles required for government use. 
tender boaMs. • 

Purchases In South Africa are made so far 
~) t; h r 0 11 g h as possible through tender boards. Goods 
agenis-general. ~ported directly by the colonial govern-

. ments are bought through the agents-general. 
In the case of the protectorates the work is 
dorie by the Crown Agents for the Colonies. 
The multiplication of these offices in London 
involves a serious waste of money to the 
people of South Africa. In the earlier days 
of colonial self-government the functions of 
an agent-general were chiefly to buy the goods 
imported by his government and to negotiate 
loans, matters in which money can be saved 
by knowledge and skill. The agent-general 
is also expected nowadays to push the sale of 
colonial products. A business undertaking 
would only entrust such duties to a man who 
had long experience in commerce and finance. 
But of recent years there has been a tendency 
. to elevate the agent-general to the position of 
an ambaJssador, accredited to represent his 
colony at the seat of the Imperial govern
ment. Increasing use is made of him as a 
channel of intercourse between the Imperial 
government and the colonial ministry, and in 
the choice of an agent-general his diplomatic 
qualifications are often considered first. But 
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-one man seldom combines the knowledge of a CHAP. 
XII. 

professional buyer with. the knowledge of ~ 
public affairs and the personal gifts required 
by a diplomat. If, however, South Africa 
-were represented in London by one establish-
ment instead of four, she could easily afford 
to separate the diplomatic from the com-
mercial duties. The office of agent-general 
would then be entrusted to an experienced 
-statesman who would leave the purchas-
ing of stores and the raising of loans to 
.a. highly paid and properly qualified com-
mercial adviser. The Cape government in-
deed has already appointed' a special agent 
-to open a market ,for colonial fruit. Local 
a.uthorities might use the same office just as 
the protectorates at present use the Crown 
Agents. The handling of a large amount of 
business through one office would strengthen 
the hands of the South African government 
in dealing with the shipping companies. 

In discussing the railway and postal organ- Stores. 

isations we have noted the economies in the 
.cost of stores which centralised management 
. might effect. The same considerations apply 
to the goods required by all other depart
ments. Savings on a. large scale could be 
made by bringing the buying, keeping and 
.distribution of public stores in South Africa 
llDder one control. 



CHAPTER XIII. 

INFORMATION. 

CHAP. No one can have followed the account of the-
Xli. 
~ functions of government already given with-

J.dmlnlstration out feeling how complicated and scientific its 
01 all kinds 
baled on accu- business is even in a new country with a. 
.a" record and ' 
oomparll.on of small population. Great issues hang upon. 
.elatlye .acts. 

the judgment of those who guide its policy 
just as the safety of a ship depends upon the 
navigating officer. The captain does not 
guide his ship by guess work or by intuition. 
He is always accumulating data and working 
out results. The daily run is measured, not 
merely by a log dragged through the water, 
"but by the number of revolutions made by the 
screw. Allowance is made for the known. 
direction and force of currents, and the dead 
reckoning thus obtained is checked byobser
vations as to the position of the sun .. Even 
so, foms, storms, unknown currents or ice
bergs may defeat the most careful navigator 
and wreck the ship. All the facts necessarr 
to ensure its safety are not susceptible of 
accurate record and measurement; but the 
margin of risk can be reduced by recording 
and working out with care all those that are. 
But when this has been done, there is still 
room enough for nerve and intuitive skill on 
the part of the captain. The navigation of 
a ship is a good example of scientific admin-
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istrati{)ll. A bank, a railway, an army, a CHAP. xut 
mining group,. must each be equipped with ~ 
an intelligence department whose duty it is 
to collect. and tabulate facts and figures 
(which are merely the most concentrated 
expression of facts)· and to deduce correct 
conclusions from them. 

,"'. h f h . f t' h' h ThiB Bhould be J.uUC 0 t e In orma Ion upon w 10 done for gOY-

t t h ld b d f th ernmenta by governmen s ac s ou e prepare or em 8 ta t iBti cal 

in the same way by their statistical offices. ::~es. w~:d r!. 
As in the navigation of a ship nothing should SouthAfl'ica. 

be left to guess work that can be discovered 
by accurate observation and the comparison 
of measured results, so it should be in matters 
of state. The policy of government ought to 
be based so far as. is possible on information 
collected and prepared on the most scientific 
lines. In Chapter VI. we have shewn that 
the question whether South Africa is to be-
come the inheritance of the higher or lower races 
of mankind, is one which government policy 
may determine in the next hundred years. At 
present the simplest facts necessary as a basis 
for correct conclusions are in dispute. Is 
the industrial system now accepted in South 
Africa leading to the substitution of coloured 
for European labour, or is it not 1 To answer 
that question, government should have at its 
disposal continuous, accurate and carefully 
framed information from a number of 
different departments. Periodic reports and 
returns would be required from magistrates, 
immigration officers, mining inspectors, agri-
cultural experts and na.tive commissioners. 

T 
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Each department has a human weakness for 
facts and figures interesting from its own 
departmental point of view. But it cannot 
always know of itself what data are required 
as a basis for the wider calculations of 
government. A government statistician is 
an expert who acquaints himself with the 
problems which the government as a whole 
is endeavouring to solve and instructs the 
different departments to record such data as 
will enable him to place before it a correct 
view of the facts involved. 

Waste involved The trade and shipping statistics of South 
in keeping and 
publishing ule- Africa. are prepared and published by the 
lesl figures. • . I b f th . statlstlCa ureau 0 e customs unIon. 

The careful preparation and issue of these 
figures is indeed not the le'ast of the benefits 
which the union secures. Masses of figures 
relating to other administrative matters are 
published by the various governments at con
siderable expense, much of which is wasted 
for lack of scientific selection, arrangement 
and co-ordination. In the absence more
over of experienced criticism and inspection 
it is impossible to. say how far the figures are 
properly kept or what reservations must be 
made in using them. A government statis
tician should be vested with authority to see 
that returns prepared by the various depart
ments are not only useful but also accurate; 
for false information is worse than none at all. 

One expert Ita- The cost of a really qualified statistician 
tilticiu. could • • • 
do all that ts re- mIght perhaps be met In the larger colorues 
quired in Bouth • h ld ff t' I . I 
Africa. from the economIes e wou e ec In c enca 
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work and printing. But on any colonial 
budget his salary might be thought preten
tious and out of scale! and indeed one such 
office· could do all that is required for the 
whole of South Africa. The work of the 
statistical bureau in Washington shows how 
valuable a service may be rendered to local 
authorities, as well as to the national govern-
ment, by a central office of this kind. The 
South African colonies, which are simply 
provinces parading as nations, cannot hope 
to provide the appliances proper to a national 
government. 

CHAP. 
XlII. 
~ 

The lack of any organised provision for Gonrnment 

collecting and digesting information is ac- ::e-:!m~::iOa'!:d 
countable, in some measure, for the numerous abuse. 

commissions of recent years. In the Trans-
vaal alone the commissions appointed since 
responsible government was established have 
cost £12,700 exclusive of printing and 
stationery. The total cost including these 
items must be over £20,000. As instruments 
of enquiry, commissions are subject to this 
defect, that as soon as they have reported, 
they disappear. It often happens that no 
one remains in government circles who is 
interested in seeing that effect is given to 
their recommendations. No student can 
record the whole fruits of research· in docu-
mentary form, and when, as usually happens, 
the commissioners are not civil servants, 
their continued advice is not at the immedi-
ate disposal of government. An enquiry 
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CMrJ by coinmission usually proceeds by taking 
-----v--.,... evidence from witnesses by word of mouth. 

It is therefore a useful agency where the 
opinion of the public as well as of the govern
ment requires to be formed, provided that it 
does not neglect, as sometimes happens in 
South Africa, to set forth the reasons upon 
which its conclusions are based. The 
appointment of too many commissions. 
indeed, tends to produce a slipshod style of 
report. Many of the most important sub
jects submitted to commissions, such as 
irrigation, indigency, customs and native 
affairs, are South African rather than local 
in scope. A commission in these cases can 
do the work better for the whole country 
than it can for one locality. 

"Parliamentar, Another instrument of enqniry is the 
CommiUe •• , 
i.heir IimUa- parliamentary committee, which ought pro-
tiOBI. perly to be used by parliament for obtaining 

information on points arising from the bills. 
estimates and other business immediately 
before it. A parliamentary committee is 
subject to two limitations which do not affect 
a govertunent commission. No one but mem
bers of parliament can sit upon such a. com
mittee, and its work, in all bnt exceptional 
cases, must begin and end with one session. 
For this reason parliamentary committees 
should only be used for their proper objects, 
the investigation of matters upon. which 
patliament tequires to be advised in the 
course of the session. 



CHAPTER XIV. 

REVENUE. 

Statement No. XXII. contains a compara- CRAl'. 

tive account of all the sources from which the ~ 
income of the four self-governing colonies is Sou C e B o! 

revenue classl
drawn. Some of these revenues are derived tied. 
~ •• Sta~cnt Bo • 
... rom public property In the hands of the XXII. 

government, such as land, buildings, or money (1)PubliCaBscis. 

put out at interest. A second class of 
. d . ed f th ts that (2) Paymeni fOJ! revenue IS env rom e paymen senices ren-

government requires for services which it dered. 

renders. The best examples are those ofiered 
by post offices and railways. These two 
classes of revenue are such as a private cor-
poration might enjoy and th~ir amount is 
primarily determined by the cost or value of 
the special services rendered. Fines, for- (3) ~iues and 

1 . h d· '·1 . df n foriclmre&. eltures, esc eats an SImI ar WIn a S are 
~ third though ]~lhlOr source of pubIc 
,income. The fourth and most important (I) Tues. 

,$Duree is taxation. The method of col-
lecting these taxes is shown in Statement 
XXIII. The amount which can be raised Siatement Bo. 

by forced. contribution is primarily deter- XXIII. 

JIrined by the needs of the government and 
ultimately by the taxable capacity of the 
people. 
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CHAP. Our immediate object is to afford the 
XIV. 
~ reader the means of deciding what are the 

Prinoipal object sources from which the national government of enquiry to 
distinguish~ocal should derive its revenues and what other from national ' 
l'!Iyennelio Qnes- sources could properly be assigned to the 
tlon answered 
in respect of needs of local administration. So far as the 
th_t three 
olasses of re- first two classes pf revenue are concerned
'l'eane. 

those derived from public property or from 
services rendered-the answer is obvious. 
Such income must accrue to the authority 
which holds the property or which conducts 
the service in question. Monies derived 
from the rent or sale of property, from in
terest on loans, and from services rendered 
by the railways, posts, telegraphs and tele
phones may therefore be dismissed from 
further consideration. We have already 
provided the material for .answering the 
questions which arise in respect of such 
revenue in Chapter VIII. which dealt with the 
question whether these properties and ser
vices should be placed in the hands of the 
national government or of local authorities. 
Fines and forfeitures should properly gC' to 
the authority principally concerned in enforc
ing the law under which they are imposd. 
The local authorities, for instance, should 
have the benefit of fines imposed for breach 
of public health laws, for the enforcement of 
which the state has made them responsible. 

'fan*- claaaifled There remain the taxes imposed by statutes 
:::o:.~~:~el of enacted by the various colonial legislatures. 

These may be grouped under the following 
heads :-



Customs. 
Excise. 
Income tax. 
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Succession duty (i.e., a duty on the transfer 
of property on death). 

Polltax. 
Native taxes. 
Mining revenue. 
Stamps. 
Licenses. 
Transfer duty (i.e., a duty on the transfer 

of fixed property inter vivos). 
Land taxes. 

CHAP. 
XIV. 
~ 

The customs duties are the only tax im- Customs Ute 

d ·f 1 d 11 d· only UIlifona pose on a um orm sca e an co ecte In tax. 

a uniform manner, throughout the four se1£-
governing colonies. They yield at present 
37·9 per cent. of the income of the four colonies, 
excluding any revenue from railways, ports and 
harbours. The whole of British South Mrica, 
with the exception of North-eastern Rhodesia 
and Nyasaland, is at present included in what 
is known as the customs union. This means 
that all the governments concerned have 
agreed to adopt certain tariffs and that 
their legislatures have ratified this agreement 
by passing identical legislation for the pur-
pose. Although Southern and North-western 
Rhodesia are included in the union, they have 
no power to impose higher duties than were 
levied in the Cape Colony at the time when 
the British South Africa Company received 
its charter. They have therefore to allow 
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CHAP. rebates from the duties imposed under the 
XIV. 

-.---.,,--..... present union tariff. 
Working of CUB- This union while it lasts, secures internal 
iomB union de- • • 
acribed. free trade; though some colorues still manage 

to secure an illegitimate species of protection 
for their own products by according them 
differential rates on their railways. Under 
the customs convention, dues paid on goods 
cleared at the ports but consigned to an inland 
colony are collected by the coast governments 
on behalf of the inland governments for a charge 
of 5 per cent. The importer has the option of 
clearing his goods, either at the ports, or at 
some inland customs house, and as a matter 
of fact ,& large proportion of the customs 
is still :collected inland. It must not be 
inferred, however, that the revenue when 
collected, is pooled; for each colony is entitled 
to the duty on goods consumed within its 
.own borders, just as it would be if no con
vention existed. An elaborate and expensive 
machinery has therefore to be maintained in 
order to ensure that the duty· paid in .one 
colony on goods which are afterwards 
transported elsewhere, is credited to the 
government within whose jurisdiction they 
a.re finallyoonsumed. When goods are des
patclled by rail from one colony to another, 
whether they consist of colonial .or imported 
produce, the transaction is subject to a. 
complicated system of record and advice. 
Duplicate forms must be filled in, and one set 
of copies serves for the consignor, while 
another set is supplied to the customs ·bureau. 
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This is an -offioo at Cape Town jointly con
trolled by the directors of customs of the 
lVarious colonies, which costs some £20,000 a 
year. Its principal function is to trace the 
movement.of goods from colony to colony, by 
means of the returns supplied to it, and to 
-.credit the revenue yielded by each consign-
ment to the government within whose terri-
tory it is finally consumed. This is the 
reason why travellers from abroad who have 
submitted to customs inspection at Cape 
T(i)wn or Durban, find with surprise that 
they have still to undergo a second inspection 
on .arrival in the Transvaal. 

CIIAP. 
XIV. 
~ 

The union is in fact a make-shift with Fa Q 1 t saD d 
• • merits of Ole 

.many defects. Some colomes are more In system. 

need 'of revenu~ than others; but whether a 
colony has a surplus or a deficit, it cannot 
adjust its principal source of revenue to 
redress the balance. The union moreover is 
very unstable; for anyone of the parties to 
the agreement may withdraw from it, on 
giving twelve months notice, and when one of 
them gives notice, all the others have practi-
cally no option but to reconsider the whole 
arrangement. The union therefore can never 
count -on having more than twelve months 
life before it, a very slight security to mer-
chants and manufacturers who are anxious 
to know what .the fiscal conditions will he 
before they risk their capital. With all its 
defects, however, the union has this merit 
that, so long as it stands, it prevents the 
existing governments from embarking, on a. 
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CHAP. policy of commercial hostility towards one 
XIV. 

--v---- another. Without it, all the colonies must 
have plunged into an internecine war of 
tariffs and rates, in which, sooner or later, the 
Imperial government must have been called 
upon to intervene. The existence of the 
union, at the moment when South Africa is 
establishing a national government, places 
her in a position of marked advantage, com
pared with America, Canada, and Australia, 
at similar crises of their history. It means 
that the national government when it begins 
its career will find the most important part 
of the public revenue, already raised in a 
uniform manner. 

_lleIBe. The next item on the list of revenues is 
the excise levied on articles produced in South 
Africa. Beer and spirits are at present the 
only articles subject to this' tax. Excise 
duties are so closely connected with the 
customs that they should clearly be fixed 
and collected by the same authority. If local 
authorities were able to :fix the excise, they 
would also need to have power to charge 
duties on products imported from other areas; 
but this would impair the fiscal unity of 
South Africa. It may be objected, however, 
thai the excise might be fixed on a uniform 
basis by the national government and the 
collection left to local authorities. But in 
order to distribute the tax properly, it must 
be levied on consumption and not on manu
facture. A system would therefore have to 
be established, like that which exists at pre-
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. sent under the customs union, for ensuring 
that the tax should be paid where the beer or 
other article subject to excise was consumed .. 
The local authorities in fact would have to 
maintain some customs machinery of their 
own. All these considerations point to the 
nationalisation of the excise. 

CHAP. 
XIT. 

A study of the analysis of this and of the Oiher taxes. 

other taxes tabulated in Statement No. XXII. Theil' cliYe1'8it,'. 

will serve to emphasize the conclusions 
arrived at in Chapter IV. as to the results 
which follow, when a number of independent 
legislatures endeavour to effect the same pur-
pose. They end by effecting it in different 
degrees and in extremely different ways. In 
spite of a certain similarity in the taxes, 
partly attributable to history, partly to imita-
tion of the nearest example, there is little 
uniformity either in the burdens imposed or 
in the manner of their imposition. It is safe 
to predict that, whatever taxes are allocated 
to the purposes of a national government, they 
will require to be remodelled on a uniform 
basis as soon as possible. The question which 
of these taxes should be fixed and collected 
by the national government and which by the 
local authorities, is far too difficult for off-
hand settlement. Before an authoritative 
answer could be given, it would be necessary 
to undertake a laborious investigation into 
the principles of taxation on the one hand 
and of local conditions on the other. All that 
can be attempted in a work like the present 
is to hazard a few conclusions and leave the 
reader to consider how far they are valid. 
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XIV. 

Income tax. 
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In South Africa. the income tax is peculiar 
to the Ca.pe Colony; but sooner or later a 
united South Africa is certain to turn to this 
source of revenue. An income tax is most 
unsuitable as a source of revenue for a local 
authority, on account of the difficulty of 
deciding where the income of each individual 
should be taxed. Any attempt to do so would 
in many cases give rise to over-lapping on the 
one hand and to waste on the other. The 
settlement of the tax-payer's domicile would 
be certain to involve costly litigation. An 
income tax must therefore be regarded as a. 
source of revenue proper to the national 
government. 

Pen tax. Similar reasons apply in the case of a poll-
tax. If levied by local authorities there will 
he constant disputes as to where the tax-pay~r 
is domiciled, and the cost and worry of 
efficient collection would be out of proportion 
to .the value of the tax. These objections, 
however, apply with less force to a native 
population, in so far as their domicile is 
determined by a system of travelling passes. 

S.cceslionduty. The same argument applies in the case of 
succession duty. Apart from these reasons, 
how~ver, any form of succession duty would 
be an unsuitable tax for a local body to 
impose, because in a small community its 
annual yield would be most uncertain. 

lIrotiYepauteel. .Native pass fees should of course be levied 
by the authority entrusted with the admin
istration of the pass system. In Chapter VI. 
we have seen that the strongest of all reasons 
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fot South African union is the need of some CHAP. 
XIV. 

government competent to exercise a general ~ 
control over native policy. It does not follow 
however, that a national government might 
not delegate certain departments of native 
administration to local authorities, retaining 
always the right to modify or withdraw the 
powers delegated. Even as things are, col-
onial governments delegate to municipalities 
power to regulate locations and to administer 
the pass system within their own areas. To-
gether with the powers the national govern-
ment might also delegate a certain proportion 
of the native revenue. But it would probably 
find it necessary to confine the imposition of 
the local taxes within certain specified limits, 
in order to remedy the extreme inequality in 
natiYe taxation which at present occurs be-
tween one colony and a.nother. 

The next item is mining revenue, which Mining reveDlle 

cannot in practice be separated from mining 
administration. It can scarcely be to the 
advantage of this country that the conditions, 
under which mining enterprise is to develop 
in the future, should difier radica.lly in 
principle as well as in detail, on different 
sides of certain artificial boundaries. If the 
administration be nationalised, so also must 
the licenses and fees which pertain to it. 
But these are of small importance compared 
with the power of taxing the profits of the 
industry which should certainly rest iJl tlie 
hands of the national, a.nd not of the pro-
vincial, governments. In the Transvaal at 
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CHAP. any rate the state has asserted the right to 
XIV. 
~ draw large revenues from profits earned from 

the mining of precious metals and precious 
stones. The discovery of a rich diamond 
mine or gold bearing reef would yield revenue 
out of all proportion to the needs of a local 
authority. The public benefit derived from 
minerals should clearly accrue to the nation 
at large, and not to the inhabitants of any 
limited area in which they chance to be found. 
This principle was indeed recognised, when 
all mining values in the Transvaal were 
exempted from local rates. To assimilate 
the taxes now levied by the di.fferent govern
ments on existing properties is out of the 
question. It might even be well if the con
stitution were to fix the taxes on ground 
already proclaimed for mining at their 
present level in order to promote the feel
ing that South Africa is a country where 
vested interests are studiously respected. On 
the other hanq it would be advisable to bring 
the development "and taxation of all future 
mining enterprises under a uniform law. 

Stamps. The next head of revenue is the taxes on 
bills of exchange, deeds, and other legal in
struments, which to be valid, require to be 
stamped to the amount of the duty prescribed 
by law. No argument is needed to show that 
such laws should be uniform and that stamps 
should be issued by a central authority. 

Ot.her taxes. The only important sources of revenue 
which still remain are the imposts on fixed 
propeity, that is to say, transfer duty, land 
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taxes, and such licenses as are incidental to CHAP. 
XIV. 

whatever functions might be assigned to local ~ 
authorities. Amongst these may be included 
licenses for the retail sale of liquor and shop 
licenses for retail trade. All these are taxes 
which may be localised; but in order to under-
stand why this is so, it is necessary to con-
sider the principles which govern the levying 
of compulsory contributions by the state. 

Each member of society has a number of Diyision of na
tional fl'om 

wants, and there are agents of two kinds for local taxes de-
. f' h 0 ., penda on first sabs ymg t ose wants. ne IS prIvate enter- pl'iJlc~ples of 
. h h . h Th I f· taxation. prIse, t e ot er IS testate. e supp y 0 

bread, for instance, is left to bakers, and the 
cost of producing it is met by the consumers, 
who each pay a certain price for every pound 
of bread consumed. The great merit of this 
system is that it imposes a self-acting check 
on waste, and for this reason the state charges 
on the same principle, so far as it can, as for 
instance in the case of the post office. But 
there are certain services, such as military 
and police protection, '\.Vhich cannot be ren
dered separately to each individual citizen, 
but only to the community as a whole. It 
follows that such services cannot be wasted 
by the private consumer, nor can they be with
held from him in default· of payment. Ser
vices of this kind for which it is not possible to 
exact payment for value received are the 
primary business of the state. Most govern
ment work is indeed of this nature, but the 
state as well as the baker must have money to 
pay for the work it does, and in so far as it 



288 

CHAP. cannot depend on voluntary payment for ser-
XlV. 
~ vices rendered, it must resort to compulsion 

~quantJ of sac- and obliO'e the citizens to contribute the I'dlce propel' I:) 

basls for dis- necessary funds. As it cannot charge this 
tributing tua-
t;ion, forced contribution according to the benefit 

received, it should treat the taxpayer on the 
same principle as a driver treats a team of 
pack animals. In distributing the load the 
driver recognises that, while all his team are 
to travel the same distance at the same pace, 
some of the animals are weaker than others. 
His object therefore is to equalise the strains 
and not the loads; for if he were to impose 
the same burden on each, the weaker animals 
would be exhausted before the stronger and 
stop the progress of the whole team. Acting 
on the same principle the state will endeavour 
to equalise not the amounts contributed by 
the taxpayers, but the sacrifice involved to 
each by the contribution. It will not exact 
a fixed amount or even a fixed proportion of 
each man's means, recognising that a deduc
tion of a tithe or a quarter from all incomes, 
involves a heavier sacrifice for the poor than 
the rich. Its aim will be to attain equality 
of sacrifice so far as is possible. Were it not 
for the difficulty ot assessing the incomes of 
the poorer classes, and of collecting direct taxes 
from them, a carefully graduated income tax 
might perhaps be regarded as the ideal form 
of compulsory contribution. 

Localisation of The practice of charging individuals 
tuel a Bafe-, 'f h b fi 'd 'I guard a.galut IrreSpectIve 0 t e ene t receIve necessarI 1 
f1Bcallnju6tice, h d' 'b' f b fi' t' means t e Istn utlOn 0 ene ts urespec Ive 
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of the charge exacted. A principle like this 
is always open to abuse, and is only to be 
justified in so far. as the community woula 
suffer as a whole if it were not applied. 

The safest course is always to insist on the 
principle of allocating burdens, so far as is 
possible, 3.ccording to the benefit conferred. 
It often happens that the benefit of some 
public service, which cannot be appropriated 
to individual citizens, can still be appro
priated to local, communities and charged to 
them. This iocalisation of public charges is 
obviously a step in the right direction. For 
the inhabitants of towns, for instance, pro
tection from fire is at once more necessary and 
more easily rendered as a public service, than 
for people who live in country houses. 
Farmers ought not to be called upon to pay 
for municipal fire brigades which can render 
them no assistance in case of need. The 
charge is one that every town should meet fol' 
itself. A town council, however, is faced by 
the same difficulty as the central govern
ment. It cannot apportion the cost of the 
fire brigade amongst the citizens according 
to the benefit it confers on each. It has there
fore to meet the cost by forced contribution 
levied on the citizens according to the ability 
of every man to bear the charge. Individual 
wealth is therefore subject to forced contribu
tions of two kinds. The citizen must bear 
local as well as national taxation, and both 
should be levied in proportion to his means. 

But here we are at once met by a difficulty. 
v 

CHAP. 
XIV, 

----v--
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CHAP. A citizen can belong to one state only; but he 
XIV. 

--..--..... may live, do business, or own property in a 
FiIed property number of different local areas If each of ibe only mea- • 
lare ~t" local these areas were allowed to tax him on the obligatIon. 

basis of his total property, the citizen with 
scattered interests would contribute far more 
than one who concentrated his interests in one 
locality. There would in consequence be no· 
real equality of sacrifice. A graduated in
come tax, however ideal for national pur
poses, would, if employed for local taxation,. 
drive taxpayers to confine their interests. 
to one place. It would impose a serious 
restraint on the freedom of the person as well 
as of trade. Some working rule has there
fore to be found, which will enable each local 
authority to tax the citizen only on the part 
of his property corresponding to his interest 
in its own area. The best working plan is, 
like most of the methods of government, a 
rough one. It consists in taking as the 
measure of a man's liability to contribute to, 
the local authority so much of his property 
as can be localised in its area. This means 
in practice that the value of his fixed property 
must be taken as the measure of his local 
contribution, because this is the only kind of 
property whose local habitation can always 
be ascertained. Land and the fixtures upon 
it must therefore be regarded as the proper 
subject for local taxation. 

Deled. in the It cannot be said however that property' 
present Bystem " 
of propert, taxes are assessed at present on any rational 
iuea. b' 

aSlS. The so-called farm and erf taxes are 
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not taxes at all, but, quit rents charged 
irrespective of the value of the land. In ~ 
any case they are insignificant in amount. 

CHAP. 
XlV. 

Transfer duty is simply a tax on the 
conveyance of land, and a clog on its free 
development. All these taxes should be 
swept away. A property tax on the owner-
ship of land, assessed according to its value, 
might then be introduced as the basis of local 
taxation. 

Before we leave this subject it may be as Why property 

well to mention one reason why taxes levied ~f:&:fee ,u:; 
on the value of fixed property are unsuitable ;::~~~&l pur

for national purposes, in a country of wide 
extent. The larger the area to be assessed, 
the more difficult it is to effect an even assess-
ment. Obviously it would be easier to pre-
pare an even valuation of all the land in the 
Oudtshoorn district than in British South 
Africa. The knowledge of land values is to 
a great extent the knowledge of local men. 
In each district there are valuers who could 
make an accurate assessment of every farm 
included in this area. We may be sure, how-
ever, that there is no one at present in South 
Africa who could be trusted to value the land 
from the Cape to Tanganyika, and bring each 
district into proper relation with a common 
standard of assessment. In countries like 
France, India, and Egypt, where property 
taxes are levied for national purposes, an 
attempt is made to overcome the difficulty by 
entrusting the valuation to a department of 
officers specially trained, like excisemen or 
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OHAP. customs officers, whose duty it is to maintain XIV. 
~ a constant· process of revision. 

Local bodlea It t t b . f ed f th when used as mus no e In err rom e arguments 
agentB for the adduced in these pages that fiscal J'ustice is perfol'DlaDce of 
national duties the only reason for entrusting puliic duties must be Bubsi-
~::~ ?u~dB.na- to local authorities. They, no less than the 

civil service, are agents of the national govern:
ment, and they ought to undertake whatever 
duties can be better administered by them 
than by government departments, even though 
the proper performance of such duties is of 
interest to the nation at large. Education, 
for instance, is a national as well as a local 
interest. It must not be assumed therefore, 
that the whole cost of all duties undertaken 
by local authorities, should be met from local 
taxation. The state must be e:xpected to pro
vide for part of the cost of the duties imposed 
on local authorities, from the general revenues 
of the country. But government has not the' 
same hold over local authorities as over their 
own servants, and, whenever it entrusts the 
former with the spending of its money, it 
finds it difficult to enforce economy. A local 
body so long as its funds are drawn from 
national sources, has a direct financial in
terest in spending as much as possible in 
its own area. Unless some checks on 
extravagance are established the spending 
of national money through local authorities 
may prove one of the shortest paths that a 
nation can take to bankruptcy. An arrange
ment, of which the pound for pound system 
is the commonest type, afiords the most 
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effective check, because it provides that what
ever a local authority does, a certain propor
tion of the cost incurred must be taken from 
the pockets of its own electors. Another 
safeguard is for government to retain the 
right to inspect the work done by the local 
body and to withhold its contribution in 
whole or in part unless it is satisfied with 
the results attained. A third expedient is 
the audit of local accounts by the state. 

CHAP. 
XIV. 

It would seem therefore that while fixed Con c lu 8 io DB 
summarised. 

property should be reserved for local taxation, 
revenues derived from it must be largely 
augmented by grants from national funds. 
Such grants, however, should be made in some 
fixed and uniform proportion to the I;evenues 
raised by each local authority for itself, and 
the national government should have power 
to withhold them, wherever it finds evidence 
of waste or neglect. 

"Every tax ought to be so contrived as EYil results of 
faulty taxation. 

both to take out and keep out of the pockets of 
the people as little as possible over and above 
what it brings into the public treasury." 
In seeking a principle of division between 
national and local sources of revenue this 
famous canon of taxation must always be 
borne in 'mind. If no account be taken of 
injustice to classes, worry to individuals, 
expense to the state or hindrance to business, 
almost any tax can be collected in any kind 
of area. In the German Empire, for in-
stance, the income tax is appropriated to 
the states, in disregard of all such considera-
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XIV. 
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tions. Even so, South Africa may divide 
her revenues between the central and local 
governments in whatever manner she chooses, 
but always at a cost; and that cost will be 
none the less heavy because it will continue to 
be paid unseen. 

Need in South At th t' t .. 11' A.frica ofa unl- e presen Junc ure It IS a Important 
foPID system. to realise how a. faulty system of taxation 

encourages public extravagance on the one 
hand while retarding private industry on the 
other. It is a. double clog on the development 
of national wealth, and it is impossible to 
survey the medley of taxes in South Africa. 
without perceiving the urgent need for re
form. Under no conceivable form of union 
can the present taxes remain as they are. 
Of necessity they must be revised, and this 
we may count as one of the certain benefits 
that a reconstruction of South African 
government will bring. Taxes must always 
be burdens but they need not be fetters, and 
the opportunity is before us of so adjusting 
the load as to impede as little as possible the 
productive industry of the people. 

!::~d :~on:: To do this requires not only a profound 
attempted in the knowled~ of the principles of taxation but 
constitution, but 0 , 

left to a Bub~e- also a careful study of the local, as well as of 
quant commlB- • • _ 
Bion to work the general condItIons of the country. It IS 

Ollt. in fact a tl:\sk which demands some years of 
research on the nart of a commission ap
pointed for the purpose, and not one which 
should be undertaken by the National Con
vention, appointed to draft the constitution. 
If any system of taxation is fixed on the 
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'Country by the constitution, sooner or later 
it is certain to end as it has in Germany, 
by becoming a millstone round the neck of 
the national government. It would be wise 
therefore to effect some provisional working 
arrangement, by means of which the govern
ment of a united South Africa could be 
-carried on for the first few years. The con
stitution itself might provide for the appoint
ment of a carefully chosen· 'COmmission to 
investigate the whole system. of taxation and 
to prepare a. schmne for sUbmission to the 
national governinent and parlia.ment. 

CHAP. 
XIV. 



CHAPTER XV. 

DEBT. 

c~~~. Some of the costlier works and duties re-
~ quired for the public convenience or safety con-

hinciple under· t' to b fit th 't I afte th IJin' State bor- mue ene e commum y ong r ey 
rowin,. have been finished. A bridge or barrack built 

in two years may last fifty. The State profits 
for all time by measures, such as the repulse of 
armed invasion, which are necessary to pre
serve its very existence. In former times resort 
was had to a variety of shifts to meet these 
exigencies. Special contributions called litur
gies were imposed by the democracy of Athens 
on wealthy citizens who were obliged to furnish 
a ship or a regiment in time of war. Benevo
lences or forced gifts were exacted from the rich 
by medireval kings. Both were measures cal
culated to arrest the growth of enterprise by 
creating a sense of insecurity. The practice of 
hoarding favoured by eastern monarchs is a. 
burying of national talents in the earth. When 
a modern state however has charges to meet in 
excess of its current revenue it borrows the 
money, and if it borrows with prudence occa
sions the minimum of disturbance or hindrance 
to trade. Public borrowing is in fact a con
trivance for spreading the incidence of a par
ticular expenditure over an extended period of 
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time, and thereby charging individuals for the 
benefits they receive as they receive them, that 
is to say, for attaining a more correct incidence 
of taxation. 

CHAP. 
xv. 

Debts incurred in respect of such works as ~on-I'emunera-
b 'd bl' buildin f h tlye and rema-n ges or pu Ie gs, or or t e purpose nerative debts 

f f 
. distinguished. 

o de ence may be classed as non-remunerative. . 
On the other hand the State may wish to con-
struct or acquire harbours, railways, irrigation 
schemes or other large undertakings such as 
may be expected to yield ,sufficient revenue to 
meet the interest on the capital involved and 
maintain its value. Debts of this character 
may be classed as remunerative. 

As loans are anticipated revenue, they can liormalseeuritr 
• • offered for pab-

only be raIsed by an Act of Parliament. Such lie loans. 

Acts as a rule authorise the government to raise' 
loans of a certain amount and to apply them to 
certain purposes specified in a schedule. The 
government is likewise ordered to set apart 
from the general revenues of ,the colony so 
much money as is needed to meet the interest 
on the loan from time to time, and in some cases 
for contributions to a sinking fund in addition. 

Sometimes, however, a particular as well as Special' Bl!cll1'ltr 

al 
.. i'f! ed Th 1 . ed sometIme. a gener security IS Oller. e oan ralS offered as well. 

for the joint service of the Transvaal and 
Orange River Colony in 190'3 is a case in point. 
The loan in this instance was charged speci-
fically on the revenues and assets of the Trans-
vaal by an Act of the Transvaal legislature. As, 
however, the loan was aho to be raised for the 
service of the Orange River Colony, the net 
revenue from the whole of the Central South 
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c~~:. Mrican Railways was allocated to meet the 
--v---' loan charges. This was done byorder-in-coun

cil because the Transvaal legislature had no 
jurisdiction over that part of the railways 
which lay within the jurisdiction of the govern
ment of the Orange River Colony. This com
plicated and unusual procedure was of course 
due to the fact that the loan was raised subject 
to the guarantee of the Imperial government. 
For the same reason the interest and sipg, 
fund of the loan were made a preferent charge 
on the revenues of the colony as against charges 
for any subsequent loans. But whether the 
Act does or does not specify part,icular assets 
on which the loan is charged, the security to 
which the lender looks, in fact, is the capacity 
and willingness of the community to pay taxes. 

Obligation or When a private person or corporation bor-
State to its . 
creditors moral rows money, the transactIon takes the form of 
rather than . di 
legal. a contract entered mto by debtor and cre tor 

in accordance with the statute or coml'non law 
of some state. In the event of default the credi
tor can call upon the government of that state 
to put him in possession, if necessary by force, 
of so muc4 of the debtor's property as is neces
sary to satisfy his claim. It is therefore a legal 
obligation in the proper sense of the term. The 
relation of a sovereign State to its creditors is 
somewhat different, for in this ca3e the creditor 
lends his money simply on the faith of the law 
ordering the government to pay the interest, 
and in some Cades to repay the capital, within 
a certain period. If the legislature were to re
peal that law, or if the government with the 
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connivance of the legislature, neglected to meet 
the charges, no legal machinery exists whereby 
the creditor can enforce his claim. It cannot, 
therefore, be called a . legal claim in the strict 
sense of the word, because the term "legal" 
always implies the existence of some superior 
sovereignty competent to enforce 'the obligation 
on the parties involved. The obligation of a 
State, therefore, to meet its liabilities is not a 
legal debt, but a debt of honour. It has always 
to remember that because society cannot en-
force debts of honour, it vbits defaulting 
debtors with the heaviest penalties. The in-
dividual who repudiates a debt of honour is 
punished with social ostracism, and a State, 
which repudiates its debts, with financial os-
tracism. In the case of a legal transaction the 
letter of the contract is all important, and can-
not be changed except with the consent of both 
parties. The form 'of a State debt, like the 
form of any other debt· of honour, can be 
changed at will by the debtor, and for this very 
reason the spirit of the transaction is an im-
portant. If the debtor in any way alters the 
form he must be scrupulously careful to do it 
in such a way as will satisfy the whole world 
'that the substantia'!. rights of t~e creditor are 
maintained. 

CHA.P. 
xv. 
'~ 

These principles are of such importance that Th~ form of 18-
cortt,. changed 

it may be well to illustrate them by an histori- in Ute case of 
. Canada. 

cal example. Before union the Canadia~ pro-
vinces had each raised loans, the interest on 
which was charged on their several revenuea.' 
By the Act of union a great part of those 



300 . 

CHAP. revenues were transferred to a~ new govern-xv. 
~ ment, that·of the Dominion, without the con-

sent of the bondholders; for in the nature of 
the case their lIDanimous consent could not be 
obtained. By Act of the Imperial parliament, 
passed at the instance ,of the Canadian pro
vinces, thes~ debts were charged on the 
revenues of the new government. The letter 
of the obligation was freely altered at the will 
of the debtors. But no one hinted that the 
slightest departure had been made .from the 
spirit of the original obligation, because every
one recognised that the bondholders had been 
given a better security than they enjoyed be
fore. It is important to note that the sanction 
of the Imperial government afforded the bond
holders the best possible guarantee that noth
ing had been done to impair their rights. Such 
changes in the form of public obligations arc 
more safe and more easy to effect in the col
onies of the British Empire than in independent 
states, because they require the sanction of the 
Imperial government, whose authority in such 
a matter the bondholders would regard as be
yond suspicion of bias. 

Bigh' or further Another very general characteristic of State 
bo •• owing on • • 
equal termlnlu.loans remams to be noticed. When govern-
al17 "'ained. ments borrow they seldom pledge themselves 

not to bolTOW more lIDtil the debt has been re
paid, though they sometimes, as in the case of 
the Transvaal. give the lenders a preference 
over 'subsequent loans. Usually the govern
ment retains an indefinite right to borrow more 
and to place future lenders on the same terms 
as its existing creditors. 
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In raising a loan the government must specify CHAP. xv. 
whether it retains the right or undertakes the ~ 
obligation to repay the capital, and if so, under !:J:':::sl 0: ~~ 
what conditions and after what periods such payment. 

payments can be made or claimed. If no such 
right or obligation is specified, the loan takes 
the form of a perpetual annuity which cannot 

• be redeemed except by agreement between the 
creditor and the debtor. A debt like this, in 
fact, can only. be wiped out by purchasing the 
stock at its market price. Generally, how
ever, the government retains the right to re
deem the stock at par, after a certain date, but 
does not give the bondholder the right to claim 
repayment. Sometimes it is provided that the 
government shall have the right to pay and 
the bondholder to be repaid on the same date. 
Usually, however, the right of the government 
to redeem the stock begins at one date and the 
right of the bondholder to claim repayment at 
8. later date. Government has then a period of 
years within which to find the cash for redemp
tion, and need not be forced to raise it at a 
time when money is dear. 

It sometimes happens, however, that before Sinking fudt!. 

the moment for redemption arrives, the loan 
may have been wiped out in whole or in part 
by means of a sinking fund. ~ sinking fund 
means monies set apart from time to time 
for the purpose of wiping out tJie debt. These 
monies may be invested in secUrities, so that 
the government will have assets to sell when 
the date of redemption arrives. The more 
usual. plan, however, is to use the sinking fund 
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for purchasing the stock to be redeemed in the 
open market. This, under normal conditions, 
is the best way of wiping out a public debt, be
cause the presence in the market of a govern
ment as a large and steady buyer of its own 
stock helps to maintain its saleable value, and 
that value determines the rate at which it can 
raise further loans if it wishes to do so. It is 
for this reason that sinking funds are often pre:
scribed in the Act authorising the loan. For 
example, the Act authorising the loan of thirty
five millions for the Transvaal and Orange 
River Colony, requires that one per cent. of 
the total amount of the loan should be paid 
annually by the government to trustees as a 
sinking fund and invested, if possible, in the 
stock itself. Frequently, however, a. sinking 
fund is provided by a general Act prescribing 
that a certain sum of money shall be set apart 
annually for the liquidation of debts to which 
no special sinking fund applies. Such Acts 
usually authorise the government to employ 
any surplus or other windfalls which may be 
realised, for the purpose of a sinking fund. 

The debts of the four self-governing colonies 
may now be examined in the light of these re
marks. A detailed account of them will be 
found in the tables included in Statement No. 
XXIV. From this it will be seen that on De:
cember 31st, 1907, the aggregate debt of 
the colonies was in the neighbourhood of 
£108,000,000, of which at least two-thirds had 
been spent on remunerative undertakings, such 
as railways, harbours, and telegraphs. Only 
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one-third, or roughly speaking £35,000,000 CHAP. 
xv. 

can be said to be unremunerative debt (which ~ 
is not to be confused with: unproductive debt). 
These debts, remunerative and otherwise, in-
clude from forty.to fifty· different classes of 
stock, liable to interest at rates varying from 
three to five per .cent. Five of the debts in-
curred. by the Cape Colony, amounting to a 
little more than £1,000,000 in all, are per-
petual annuities. The remainder are all re-
deemable, and some of them subject to special 
sinking funds. 

If these multifarious debts were consolidated Proce~8e8. 0 
• consohdatlol 
m the hands of a central government, it might and conYersio: 

th ed 'd h' distinguished. en. proce to COnSI er OW far It would be 
possible to reduce the burden by paying off 
some of the stocks with money borrow¢ at a 
lower rate of interest, and how far the debt 
could be simplified by reducing the number of 
different stocks. This and kindred operations 
are described by the name of conversion; and 
throughout this discussion we must never allow 
the two operations of consolidation and conver-
sion to become confused in our minds. 

If the numerous South African stocks were Consolidation. 

consolidated in the hands of a central govern-
ment, minor economies in administration would 
be effected at once. But as the dates for re-
demption fell due, more substantial advantages 
would resul~. By reference to Statement No. 
XXIV. it will be seen that the largest out-
standing loan of the Cape Colony, amounting 
to £9,705,678, and theJargest loan contracted 
by Natal, amounting to £6,000,000, both be-
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CHAP. come redeemable in the year 1929, and must xv. 
~' both be redeemed by the year 1949. In an 

Iemorandum able memorandum on the Australian debts 
on transference ' 
State debt. to Mr. Coghlan, the Agent-General for New 
the Common- So th Wal ks "A h . al wealth, ordered U es, remar: s t ere IS ways a 
to be printed by , • 
the parliament tendency to postpone the redemptIon as long 
of the Common- 'bI' th d h fixin f . wealth, 22nd as POSSI e, ~ e en t ego a maxI-
June, 1906. 11' . d n mum as we as a mInImum ate usua y 

means that the more remote becomes that 
predetermined for redemption. . . ." 

It might easily happen, therefore, that in the 
year 1949 the Cape Colony and Natal might 
find them3elves competing in the London mar
ket for nine millions and six millions respec
tively, which they might be forced to raise on 
any terms that might be exacted from them. It 
would be an obvious advantage to the South 
African taxpayer if the duty of the raising of 
loans required for redemption were in the 
hands of one government instead of four. Con
solidation would also benefit South Africa if 
the credit of the central government were 
better than that of the four separate colonies. 
Here again we may quote the opinion of Mr. 
Coghlan with reference to the analogous case 
of the Australian Commonwealth: 

cc It has been thought right to make this dis
cc cursion into a matter somewhat polemical in 

, " order to explain why it is that under present 
',<)nditions, if the Commonwealth were to take 

" place of the various states in the London. 
""Uarket, it would probably not be able 
"tho obtain money on better terms than 

'~uld do for themselves. Some of 
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.. the leading brok~s who deal with Aus- CHAP. XT • 

.. tralian stocks in this country-men of" wide ---'-v--

"knowledge of financial conditions-have been 
" consulted in this matter, and their views are 
"in agreement with those herein expressed, 
.. which have been formed from independent 
.. observation; but they also say that in the 
.. course of time the Commonwealth will un-
" doubtedly stand in a superior position to that 
.. of any of the states, provided that the con-
" fi.dence of the investor in the policy of the gov-
" ernment remains unimpaired. " 

In 1888 Mr. Goschen was advised by the CODYersiom. 

leading bankers and stockbrokers of London 
.that one large uniform stock would be more 
freely bought and sold than a number of small 
ones, and the fact that a stock is easily market-
able tends to maintain its value. If therefore 
the credit of the central government were only 
as good as that of the separate colonie3, it could 
still do something to improve that credit by 
converting the various debts as they become re
deemable into one uniform South African 
stock. If, however, in the course of years a 
central government were able to borrow money 
at rates lower than those payable on existing 
stocks which have become redeemable, it might 
then, like Mr. Goschen, repay the bondholders 
either in cash or in stock at a lower rate of in-
terest. Consolidation would render possible 
the gradual conversion of the multifarious col-
onial stocks into one uniform South African 
stock, which 'Y0uld probably stand in the mar-
ket at a better :figure and bear a lower average 
rate of interest. 

w 
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CHAP. As we have shewn, the debts of the State xv. 
----v---' are not legal debts in the proper sense of the 

~::~~8 c::J:lt term, but can only be regarded as debts of 
dation. honour. Although there can from the nature 

of the case be no legal obstacle to consolidation 
of South Mrican debts, we have yet to consider 
whether any injury would be inflicted thereby 
on any class of stockholders. For the moment 
the inland colonies are clearly in a stronger 
financial position than the coast colonies, which 
have been incurring deficits for several years. 
The assumption of the debts of the latter by a 
South Mrican government would be a clear 
advantage to the bondholders. The case of 
the bondholders of the inland colonies is some
what different. In the event of federation, the 
existing States would continue intact and would 
remain liable for their debts, the federal gov
ernment adsuming, as in Canada, a collateral 
liability as well as the administration of the 
debts. In the event of unification, however, 
the four sovereignties in virtue of whose power 
to tax. the various loans have been raised, would 
disappear and give place to one sovereignty, 
which would of course have to assume the 
whole of the debts. The railways of the Trans
vaal and Orange River Colony would have to 
remain pledged to the Transvaal bondholders. 
They might, however, have cause to complain 
that the security offered by a united South 
Mrica was not equal to the security offered by 
the Transvaal with its gold mines taken alone. 
What, moreover, would become of their pre
ference on the Transvaal revenues over all sub-
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sequent loans 1 These points might be met by 
securing to the Transvaal bondholders a pre
ference over a proportion of the South African 
revenues corresponding to the proportion 
which the Transvaal revenues bear to the tOtal 
revenues of the four colonies at the date of 
union. 

CHAP. 
xv. 

A government which desires to change the Position simpli
J! f· bI· . . all b th tied by Imperial .lOrm. 0 ItS 0 19atiOns IS usu y met y e guaranhe of 

difficulty that its bondholders are too numerous TraDsyaal debt, 

to agree to or even to discuss the proposed 
alteration. The case of the Transvaal debts 
however is greatly simplified by the fact that 
the 10,an is guaranteed by the Imperial govern-
ment. The ability and willingness of Great 
Britain to meet its obligations rather than that 
of the Transvaal is the real security for the 
loan. So 10Iij!' as the Imperial government is 
backing the bill the bondholders will have no 
cause to complain of any measure of consolida-
tion which that government may accept. So 
far as the Transvaal debt is concerned, South 
Africa is in the unusual position of having one 
great creditor with whom to consult, a creditor 
whose deliberate sanction ia required before a 
change of any kind can be made. H liability 
for the guaranteed loan were aSsumed by a 
South African government, the Imperial gov-
ernment might well see its way to foregoing the 
preference which it now enjoys. . 

A table is included at the end of statement Comparatiu 

XXIV sh . th . . f incidence of co-
No. . ewmg e comparatIve cost 0 10Dialliabiliues. 

the four colonial debts per head of the popula-
• . Statement Ho. 

tion. The comparISon so made must be taken XXIY. 
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as subject to certain most important reserva
tions. To begin with we ought to take inro 
account the ability of each colony to carry the 
debt it has assumed, and to do this we should 
need to know the average income of the tax
payers. . We should then be able to shew what 
proportion of that income is expended in meet
ing the charges on public debt. This however 
is impossible, owing to the lack of proper statis
tical offices. It would be necessary in fact for 
each government to spend some years in collect
ing and tabulating data before they could ar
rive at any trustworthy estimate of the average 
income of the private citizen. But even then 
the revenues from mines and more especially 
from the gold and diamond mines are a compli
cating factor, for we ought to consider how far 
the taxation drawn from them is paid byover
sea shareholders, and to correct the comparison 
accordingly. The difference in the value of 
money in the coa3t and inland colonies has also 
to be taken into account. We have further
more to decide whether the comparison is to be 
based on the total population or on the white 
population alone. The latter is the standard 
more usually employed; but the justification 
for doing so is far from evident, for in many 
parts of South Mrica the coloured population 
produces more wealth and contributes more 
revenue than a large proportion of the white
population. The argument that political con
trol rests in the hands of the whites is irrele
vant, for no one in comparing the indebtedness 
of Great Britain and Russia would think or 
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'Confining the calculation to the Russian bu- OHAP. xv. 
reaucracy which rilles the country and leaving ~ 
out of account the great mass of thepopillation 
who are destitute of political power. We have 
taken, therefore, as the. best 'standard of com-
parison available under the circumstances, the 
average amount of taxation paid in each colony 
per head of the total popillation. In attempting 
this comparison we must decide also, whether 
we are to take the whole debt or the unremu-
nerative debt only. It may be argued that if 
harbours and railways, the principal' revenue 
earning assets, are placed in, the hands of a cen-
tral government, each of these undertakings 
may be said to pay for itself. The harbours, 
however, and also the railways of the Cape 
Colony are at present working at a loss. If the 
harbours and railways now vested in the three 
administrationa were each worked as commer-
cial undertakings with a sole view to· profit, the 
Central South African railways is perhaps the 
only one which could be made to pay its way. 
In view of these difficulties the comparison has 
been worked out on the basis of the white as 
well as of the total population, and for the un
l'emunerative as well as for the total debts. 

It must not of course be assumed that, if the Compensatiolll 

management of the various debts were central-
ised in a federal government, the liability for 
the debt charges would also be pooled. In 
Canada the con30lidation of the provincial 
debts was accompanied by a complicated sys-
tem of compensation, intended to protect the 
provinces which h~d borrowed less from shar-
ing the heavier burdens incurred by those 
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OHAP. which had borrowed more. All sorts of xv. 
-------- schemes for compensation might be devised, 

and it is only a question of bookkeeping to give 
effect to them. In the event of federation the 
question of consolidating debt and of compen
sation between the different states could be 
left for subsequent settlement as it was in 
America and in Australia. When, however, 
the debts are consolidated in the hands of the 
federal government, it will be a question of 
vital importance whether the States are to re
tain the power of borrowing afresh. The con
stitution might indeed provide that if the exist
ing colonial debts are assumed by the federal 
government, all capital monies required by the 
States for the future should be raised and 
loaned to them by the federal government it
self. In other words the federal government 
would become the joint borrowing agent of the 
States. Unification, on the other hand, would 
of course involve a simultaneous consolidation 
of colonial debts. But it would also be neces
sary to supersede the colonial taxes with a sys
tem of taxation which would be unifonn 
throughout South Mrica. So far as national 
taxes were concerned each man would then 
contribute irrespective of locality and accord
ing to his means, and no scheme of compensa
tion would be required to equalise the burden 
of the consolidated debts, as between one 
colony and another. The present colonial 
areas would cease to have any financial mean
ing when the revenue laws were made uniform 
throughout South Mrica, and the taxes were 
paid into one national treasury. 



CHAPTER XVI. 

THE CONTROL OF EXPENDITURE. 

Having now shown how the revenues of the CHAP. XVI. 
various colonies are obtained, we have next to ~ 
consider how the annual expenditure is con- ~:c~s:~:/:!~ 
trolled, and in doing so our aim will be tot!;'~diDg Us 

describe facts rather than to draw oonclu-
sion~ Every kind of civilised government 
must reduce its expenditure to the form of a 
budget,. and no question arises therefore, as 
to whether this particular function should 
be assigned to the national or to the local 
authority. I~ is essential to understand, 
however, what the operation means, and how 
it is carried out. 

The first step in the determination of Estimates of reyenue framed 
expenditure is ~o frame an estimate of the by treUllPJ· 

money, which the various sources of revenue 
may be expected to yield in the coming year. 
These estimates of revenue are initiated in 
the treasury itself. Such forecasts are of 
course based to a great extent on the experi-
ence of the previous year, but allowance must 
be made for any anticipated changes. For 
instance the customs tariff may have been 
altered and the effect upon the return from 
each article in question has to be calculated. 
The calculation is not always easy, for re-
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CHAP. 
XVI. duction of duty leads to increased consump-
~ tion, and vice versa. It sometimes happens 

indeed that a reduced tariff yields more 
revenue instead of less. The estimate must 
also allow for known changes in the policy of 
the government. But the most difficult por
tion of the task is to assess those items of the 
national income which depend upon general 
economic conditions; in other words to gauge 
the whole business of the country closely 
enough to estimate the effect of a coming ex
pansion or shrinkage of trade. 

SIUmates of While the treasury is considering what 
u:pendlture h . d 
inlUahd In revenue t e government wIll have to spen , 
spending de-. •. h d' d 
partment and It mVItes t e spen mg epartments to say 
finall, digested h h' . . '11 b in treasury. W at t eIr respectIve requIrements)VI e. 

Each minister, in response to th~s invitation, 
orders the departments under him to frame 
estimates of their needs, and the heads of 
those departments communicate the order to 
the heads of the sub-departments. Each of 
these begins by framing.an estimate of his 
requirements, and when these different esti
mates are laid before the head of the depart
ment, they often amount to a sum greater 
than he thinks he is likely to obtain. As a 
rule each sub-department protests that it 
cannot do with less, and that the savings 
ought to be effected by one of the others; and 
then the head of the department has to decide 
between them, to show where reductions can 
be effected, and to insist upon their being 
made. The departmental estimates are then 
laid by the penn'anent head before his min-
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ister, and generally each minister has to 
repeat the process ·of balancing the claims 
of the various departments under him before 
submitting his estimates to the treasury. 
When the treasury has received all the esti-
mates it often finds that the existing sources 
of revenue will not yield enough money to 
meet the expenditure involved. The treasury 
then endeavours to suggest the most suitable 
economies and to persuade one minister to 
defer some new undertaking to a future year, 
or another minister to reduce his programme. 
It may also consider how payment for the 
more expensive works can be postponed to 
years to come in cases where the full benefit 
will be reaped in the future rather than in 
the present. In other words it sees how 
much of the charges can be met legitimately 
from loan funds instead of from current 
revenue, a process that involves forming some 
estimate of the burden that the revenue of 
the country can bear in years to come. 

CHAP. 
XVI. 

When reductions and adjustments have Final deciaioD 
• . rest. with 

gone as far as negotIatIOn can take them, the cabinet. 

total estimates of revenue and expenditure 
are laid by the treasurer before the cabinet, 
with whom the final decision rests. The 
cabinet has then to settle whether the country 
is in a position to bear the expenditure 
involved. If not, it may decide to reduce 
expenditure to a figure which the revenue 
from existing sources will meet. Failing 
this it may provide for meeting a deficit 
either from accumulated balances, if it has 
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(JBAP. any, or by increasing the publi,c debt. If, 
XVI. 

~. --v---.-- however,. it considers that the country can 
contribute more revenue, it will look about 
for the interests which are best able to bear 
increased taxation, and will prepare pro
posals for taxing them. If on the other 
hand it has. a surplus in prospect it may see 
its way to reduce taxation. 

eenenl form The form in which the public estimates are 
.hlah estimate. 
take. cast can best be understood from an actual 

example; for with certain variations of deh.il 
all the colonial estimates follow the same 
general pattern. An abstract of the esti
mates of expenditure laid before the Trans
vaal legislature for the financial year, 1907-8, 
has been inserted as an illustration, in state-

Btate.ent Ro. ment No. XXV. It will be seen that these ny. 

.BUmatel 
detaIL 

estimates are distributed into six divisions 
corresponding to the six ministers of the 
cabinet. These divisions are sub-divided 
into a number of votes, each allocated to a 
separate department. For every vote there 
is an accounting officer, who is, as a rule, the 
head of the department; and this officer is 
primarily answerable for seeing that the 
money is spent in accordance with the law. 
The total expenditure for one department is 
called a vote, because when the estimates are 
considered by the legislature, each vote is put 
to the house in the same way as each several 
clause of a bill. 

I D This table is a mere abstract of the esti
mates; and to show the degree of detail with 
which the estimates themselves are framed 
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we may take as an example vote No. 25 for CHAP. 
XVI. 

the Survey Department of Natal from the ~--v----

estimates of that colony for the financial Statement No. 

year, 1907-8. As will be seen they show in an xxv. 
appended table the provisions made under 
other votes for expenditure in connection 
with the Survey Department. The result is 
that the real cost of each department can 
readily be ascertained from the estimates. 
The actual expenditure for the last year but 
one, and the estimated expenditure for the 
previous year, are shewn in separate columns. 
This feature of the estimates serves to remind 
us that government is not in fact preparing 
a brand new programme of government work. 
It merely issues a new edition of the old 
standing programme, revised to suit not only 
the changes which have taken place in the 
resources 'and needs of the country, but those 
which arise from its. own improved exper-
ience of administration. It should further 
be noted that each vote is divided into "sub-
heads" which are signified by a capital letter. 
A sub-head may again be divided into" items" 
each of which is signified by a number. 

Later on we propose to show how this How far tile 

h . f d . . t . estimates are compre enSIve programme 0 a mInIS ratIon binding OR 

for the coming year is submitted to the Goyernment. 

representatives of the people in parliament 
for ratification in the form of law. Though 
reduced to the rigid and binding terms of a 
statute, the estimates are in fact nothing but 
a forecast, founded no doubt on great exper-
ience, and worked out in the minutest detail. 
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CHAP. but still a forecast only. No government XVI. 
-----v--.-- can hope, to foresee all the needs of a 

community for twelve months ahead, or to 
measure with perfect accuracy the extent to 
which each need will have to be met. Some 
latitude must be allowed. The accounting 
officer, for instance, has authority to allow 
an excess on one item to be met from a saving 
on another.. With the leave of the treasury 
an excess on one sub-head may be met from a. 
saving on another sub-head of the'same vote. 
Excesses on votes are met from a contingency 
fund which in this country is usually fixed 
by law at £200,000. The subsequent auth
ority of parliament is obtained by submitting 
a supplementary estimate for approval, and 
technically such excesses require the sanction 
of the cabinet before they can be incurred. 
If the government found it necessary to 
exceed the contingency fund it would be 
obliged by the law of the Cape Colony and 
the Transvaal to summon parliament and 
obtain its sanction. 

:!:,itt;:s::;ti~f The foregoing account may be taken as a 
unforeseen ell- sufficiently correct summary of the general pendiiure. 

practice in South Africa. But the question 
how far government may depart from the 
estimates adopted by parliament has been the 
subject of controversy, especially in Natal. 
In the practice of Great Britain, genera~l.r 
accepted as a model in matters of financial 
control, it is usual for the government to draw 
and spend money in excess of that voted, 
in so far as it feels sure that parliament will 
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endorse its action. It would, for instance, 
have no hesitation in exceeding a vote in 
anticipation of parliament.ary sanction, for 
such a purpose as the arrest of an outbreak 
of cattle disease. But if parliament is pro
rogued a special session is always convened 
to authorise the extraordinary supplies re
quired when war breaks out. An official of 
the English treasury has courteously fur
nished the following note upon the practice 
observed in the government of the United 
Kingdom. 

" Supplementary Votes . 
.. When a department thinks it necessary to incur new 

expenditure beyond the limit of its vote, it must seek 
treasury authority before doing so. If the treasury 
is satisfied that the expenditure is proper to be incurred, 
that parliament will not refuse its sanction, and that 
it would be mischievous to delay the expenditure until 
parliament can make provision for it, then the author
ity is given to incur the expenditure in anticipation of 
a supplementary vote . 

•• The treasury does not act in this matter under 
statutory p~wers. But as the department specially 
entrusted with the guardianship of financial order it 
takes the responsibility of anticipating what will be 
the decision of parliament. And parliament is cogni
sant of such action. For the treasury is allowed to 
have possession of a fund amounting to £120,000 
called the Civil Contingencies' Fund, out of which it 
makes issues to departments to meet such expenditure' 
until the parliamentary vote is available. 

" The need for a supplementary vote may arise from 
inevitable causes, such as arise in the price of commo
dities, or an increase in the public demand upon the 
services of the department. It is the business of the 
department to watch carefully for such tendencies, and, 
if there is danger of the vote being exceeded, to report 
to the treasury in ample time to enable the treasury 
to submit a supplementary estimate to parliament. 
For greater security in this matter the treasury sends 
a circular to all departments about two months before 
the close of the financial year calling upon them to 
review the state of their votes and to report if a 
supplementary vote will be required, if not, what sur· 
plus they expect to have. 

CHAP 
XVI. 

-v----
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CHAP. " Excesses on 8ub-l~eads. 
_~ " Although the House of Commons has the deta.iled 

estimates before it. in committee of supply, it only 
votes the total amount of each estimate.· These totals 
alone are shown in the Appropriation Act. Conse
quently parliamentary authority is not necessary to 
variations between the expenditure and the detailed 
estimate, so long as the total vote is not exceeded. 

" But the treasury under the Exchequer and Audit 
Departments Act, 1866, is empowered to give direc
tions to the comptroller and auditor-genera.! in his 
audit to see that any particular part of the expen
diture is supported by treasury authority. And the 
treasury has given a standing direction that all 
excesses on sub-heads must receive its sanction. 
Accordingly the practice of departments is, when they 
foresee any great excess upon particular sub-heads of 
their votes, to apply to the treasury for sanction to 
meeting them out of their savings on other sub-heads. 
If the excesses are not foreseen, or are inconsiderable 
in amount, the department comes to the treasury, when 
its vote is closed, for covering sanction to them. 

" The comptroller and auditor-general in his report 
on the appropriation account of the vote, enumerates 
t.ue sub-heads on which excesses 'have occurred and 
states that they have been duly sanctioned by the 
treasury. If treasury sanction had not been given the 
case would have to be specially enquired into by the 
public accounts committee on behalf of the House of 
Commons. Even when sanction has been given, if the 
amount is notable, the committee is not precluded from 
examining the department and the treasury as to the 
reasons why so large a variation was incurred and 
allowed. 

"The comptroller and auditor-general may also 
require'; department to produce treasury sanction for 
an excess upon an individual item within a sub-head, 
if there is anything in the nature of the item, in the 
circumstances of the excess, or in the terms of the 
original treasury sanction for the item, which prompts 
him to do so." 

'anc"onl 01 It may happen, however, that the calcula
treas1ll'J in con· 
u:oUing e:lpen- tions of government may be defeated, not by 
"I've. an excess of expenditure, but by a shortfall 

of revenue. In that case, as soon as it be
comes apparent that there will be a shrinkage 
of income, it is the duty of the government 
to revise the programme of expenditure. 
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Although the government has no legal power CHAP. 
XVI. 

to spend more than is provided in the votes ~---v--

and contingency fund, it has power to spend 
less, because the law by which the sanction 
of parliament is given does not command the 
expenditure shewn on the estimates, but only 
permits it up to the extent specified in each 
vote. But the actual process of curtailing 
expenditure is always troublesome. Just as 
when estimates are being framed no depart-
ment wants to reduce its own expenditure, 
and each thinks that the necessary reduction 
should be made by its neighbour, so it gener-
ally happens that the treasury is driven to 
secure the necessary economies by moving the 
cabinet itself to reconsider the estimates as a. 
whole, and actually to specify the items in its 
programme upon which the estimated expen-
diture may be cut down. In this way the 
treasury is a permanent agency for super-
vising the readjustments whichbeoome 
necessary in the plan of administration put 
forward by the government and adopted by 
parliament. 

It is not enough, however, that money The Contl'Olle.r 
. and Auditor-

should be found and allocated, and that Genel'aL' 

means should be provided of adjusting the 
expenditure to income or 'Dice verso,. The 
taxpayer who finds the money needs an 
assurance that it has been properly expended; 
and parliament, which cannot itself attend 
to such details, requires an officer to whom it 
can delegate its responsibility. For this 
purpose it requires the services of an auditor-
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general, answerable to itself alone. His 
duty is to see whether a proper account is 
given of all public monies, and whether any
thing has been done contrary to the letter or 
spirit of the law and to report thereon to the 
public accounts committee appointed by 
parliament for the purpose. It lies with 
him, subj~ct to the right to appeal to the 
public accounts committee, to say whether 
the law has or has not been complied with. 
and it rests with the executive and with 
parliament to take what further steps in the 
matter may seem fit to them. It is the duty 
of the government for instance to recover 
unauthorised expenditure from officers sur
charged by the auditor-general. As, how
ever, he may be called upon to criticise the 
government itself, he can only be dismissed 
from office on petition of both houses of 
parliament. Generally, however, the auditor 
is likewise vested with a certain executive 
function. In the Cape Colony and the 
Transvaal, for instance, he is empowered 
to see that no money is issued from the 
exchequer except in accordance with the 
Appropriation Act, which gives the force of 
law to the estimates. The bank, indeed, is 
forbidden by' law to honour drafts, on the 
exchequer account, unless they are counter
signed by the auditor-general. In the Cape 
Colony, or in the United Kingdom, he bears 
the double title of controller and auditor
general, in order that it may be perfectly 
clear that an auditor as such does not exist 
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to forbid anything, but merely to report. It 
is in virtue of his function as controller that 
he can compel the cabinet to call parliament 
together in order to vote expenditure re": 
quired in excess of the amount sanctioned by 
law. 

CHAP. 
XVI. 

Before leaving this subject we may note Exp~diture of 
• • Colomes eoa-

the actual expendIture of the four colomes. pared. 

In Statement No. XXVI. will be found Statement Ro. 

h 
. . XXYI. 

ta les, based on the estImates for the financIal 
year, 1907-8, shewing the cost of each func-
tion in each of the four self-governing 
colonies. The fact that the functions under
taken by all these different governments are 
much the same, shows what uniformity exists 
in the conditions of the country as a whole. 
But as these functions are undertaken in 
very different ways it is far from easy to 
reduce the estimates to a comparative basis. 
These tables may be taken as the best attempt 
at a comparison which the circumstances 
allow us to make. 

Attention is also invited to Statement No. Statemellt 1(0. 

XXVII h· h· . XXyu. 
• W IC contams a comparatIve sum-

mary of revenue and expenditure for the 
Tarious colonies for the years 1905-6 (actual) 
and 1907-8 (estimated). Statement No. Stateme.t 110 

• XXYIII. 
XXVIII. contaIns the balance sheets and 
consolidated revenue accounts. The tables 
attached to this and the two previous chapters 
are prepared in such a. way that the whole 
financial position of the· four colonies may 
be understood. 

x 



CHAPTER XVII. 

THE CIVIL SERVICE. 

~~1i" :80 far we have been dealing with what 
-------- government does. We have divided its 

Baooe.1 In the d .. I h· h h II d work of govern· utles Into two c asses, W lcwe ave ca e 
mant ultimately. d d f . 
dependl on the prImary an secon ary unctIOns. Whether 
civil lernee. h d' d ll··ll d d t ese· Uties are execute we or I epen s 

in :the last resort upon the officers to whom 
they are entrusted. The civil servants in 
fact are the instruments with which the 
government works; and its power to give 
effect to its designs depends in great measure 
upon whether these instruments are made of 
the right material and kept in the best oon
dition for their purpose. The business of 
attending to these essential points is itself 
a secondary function of government. In the 
oourse of this chapter we shall try to under
stand what kind of service a democracy 
Tequires, and how such a service can best be 
obtained. We shall then be in a position to 
consider whether a . national government 
would be better able to attain this standard 
that the present colonial governments have 
been. 

~i!'Qlplel of The subject of this chapter, if treated in 
.IYll Beniee or· • • • 
ganisation and all Its aspects would requIre a volume to It
their limUa· 
tiou. self. We must oontent ourselves therefore 
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with searching for the guiding principles ~~1r 
which should govern the organisation of· the ~ 
public service. It must berooognised from 
the outset that when such principles are 
carried into practice they need to be qua~ified 
in many directions. For want of space we 
can scarcely touch on these qualifications; 
nor is it necessary to do so. Given a clear 
conception of what the guiding principles 
are, common'"sense will shew how far they 
must be modified in their application. 

No one supposes that railway, insurance or Importan~e of 

h· . t· b d ed b profeSSIonal 
S Ippmg corpora IOns can e con uct . y training In pub-

. h h . al .. If h lie serYice. men Wit out tec mc trammg. t ey Reason why it 

were the results would quickly· be shewn by is onrlooked. 

bankruptcy. The state, however, meets the ' 
cost of inefficiency by taxation which is 
borne by the productive powers of the 
country. It may exhaust them all before it 
is ~bliged to admit insolvency, so that the 
results of public waste are seldom declared 
by absolute catastrophe, as happens in pri-
vate enterprise. Its methods are not subject 
to the constant test of competition and: the 
need of professional skill in conducting them 
is apt to be overlooked. Hence comes the 
prevalent idea that a public office can be 
administered by any person of common sense. 
As a matter of fact civilised states conduct 
business of the most intricate kind and on the 
most extensive scale, and need servants more 
carefully picked and better trained than those 
of a private corporation. 
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~~1i" Such qualifications are perhaps more 
~ necessary in the service of a democracy 

Special import- th . th t f th f f t&Dce of profel- an In a 0 any 0 er orm 0 governmen_ 
lionaiBenice to Under popular institutions it is seldom that popular goyern-
mentl. ministers in charge of departments are 

possessed of professional knpwledge of the 
matters with which they deal. They are 
liable to constant change and are chosen not 
primarily for any technical qualities but 
as persoI).s able to interpret and execute 
the will of the electorate. Where demo
cracy succeeds is in affording freedom of 
expression for popular aspirations; where 
it is apt to fail is in giving effect to 
them. And its leaders themselves reflect 
this character for they are more likely 
to excel in speech than in action. It is easy 
for them to promise the electorate that this 
or that shall be done. But to translate such 
promises into actual practice they must have 
at their disposal a staff specially trained, to 
understand and give effect to the aims of 
ministers, and to maintain continuity of 
administration even though ministers are 
. changed. Democracies are even more prone 
to fail in securing continuity than in initiat
ing action. In modern times popular govern
ment has gone far to redress its own tendency 
to caprice, by the institution of a permanent 
service trained to administer, while the 
electorate and its leaders are deciding what 
changes to make. Popular impulses like 
the strokes of an engine, alternate in opposite 
directions. A permanent service is a fly-
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wheel with no political bias of its own. It 
converts the pulsations into regular action 
and operates by its momentum to keep them 
at work. 

CHAP. 
XVII. 

A government therefore, and especially a I. ciYiJ. senant 
• must be equally 

popular government, reqUIres to be served by fit to sene one 

f . . h d f' b' government as a pro esslOn In t e con uct 0 Its usmess. anotber. 

By a profession we mean, that those who 
adopt it are to make their calling the first 
object of their lives, and to subordinate 
everything to perfecting themselv~s for its 
work. Where necessary they must be ready 
to forego privileges which fall to the lot of 
ordinary men. The members of some pro-
fessions, soldiers or sailors for instance, are 
expected, if need be, to sacrifice their lives. 
Civil servants are expected to make the 
lesser sacrifice of foregoing the freedom of 
speech and action which an ordinary citizen 
enjoys. Democratic institutions postulate 
changes of government from time to time. 
The civil servant's professional training 
must therefore be such as will not preclude 
or hamper him in assisting governments of 
whatever political creed. It is the duty of 
the public servant to advise his political 
chief; indeed his advice will generally go far 
to shape if not to change the policy of his 
ministers. It is his duty to represent his 
views freely; to make sure that all the infor-
mation and arguments which may influence 

. the decision are in his chief's possession; but 
. if after having done so he is over-ruled, he 
must forget his own opinion and give effect 
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~1i' to that of the minister, who should under all 
~ circumstanCes accept an undivided respon

sibility for the ultimate result. Speaking 
generally we may ,say that it is the business 
of the public servant to treat the policy of 
each government as if it were his own, and 
when the government changes to be equally 
loyal to the policy of its successors. He must 
therefore deny himself the liberty of endea
vouring to give effect to whatever political 
views he holds. He must even forego the 
ordinary means by which men in other call
ings use for protecting their professional 
interests. The civil servant may in fact lie 
called upon to renounce the rights not only 
of political but also of trade combination. 

How the state It is for the state to create conditions which 
may enable him '11 h be .. d 
io do 10. WI attract test men to Its servIce, an 

enable them to perfect themselves in their 
profession when they have done so. If the 
public servant is to concentrate his mind on 
his duties he must be placed beyond the reach 
of poverty. A career must be promised and 
at least a competence, and to the best officials 
more than a. competence. Unless the rewards 
offered are secure as well as substantial they 
will fail to attract suitable men. In the 
public service this is perhaps more necessary 
than in any other career, because the know
ledge and training it gives cannot as a rule 
be turned to profitable use in other employ
ment. A doctor or an engineer may carry 
his skill anywhere, even to foreign countries; 
but it is difficult for a. discharged ciVIl 
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servant to find a use for his experience. under 
a system of government or in a society 
different from his own. Many careers, more
over, offer those who follow them the chance, 
not only of a competence, hut of wealth. In 
every generation fortunes are founded by 
eminent doctors, lawyers' or engineers; but 
public servants can seldom expect such reward, 
and unless government is content to be served 
by the leavings of other profes3ions, it must 
offer some special inducement to competent 
men. This it can only do by promising a con-
tinuity of employment unknown in private pro-
fessions. 

CHAP. 
XVII. 

There is also the question of providing for Pensions, .• 
. means io public 

the old age of the civil servant. As we have economy. 

seen the state cannot offer the prospect of 
wealth to its servants, and it must therefore 
be able to assure them a competence. It must, 
however, be able to retire officers who have 
grown too old for their work. But. if the 
civil servant knew that he would be retired at 
60 without means of subsistence, competent 
men would seek any other kind of employment 
unless the state offered them salaries so large 
that they could afford to insure themselves 
against old age. If this were the practice 
followed, the profits of insurance. which 
would amount to a heavy sum in a large 
civil service, would accrue to private cor-
porations. The pension system simply means 
that the state provides the insurance· and 
saves the profit for itself. The establishment 
of a proper pension system, so far from being 
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an extravagance, is really a most important 
measure of public economy. To put the 
matter in a nutshell, pensions are a means 
of attracting good men. They are an 
economy because they enable the state, to dis
pense with servants who are past their work 
and to quicken the promotion of younger 
men. It is unnecessary to enter here on the 
endless details, actuarial and legal, of 
schemes for pensions and superannuation, 
for the subject is discussed. at length in 

I
the admirable reports of the civil service 
commissions of the Cape Colony and the 
Transvaal. 

B.euons fop a As the value of a public servant increases 
IYstem of In-
.. ements and with experience, so should the scale of his 
grading. 

rewards. In the case of the rank and file 
steady progress in pay helps to redeem them 
from the deadening effects of routine. The 
expenses moreover of those who marry con
tinue to increase until the education of their 
children is complete. The public service 
should therefore, provide to its members an 
assured but gradual improvement of income; 
but with due regard to the state's capacity to 
provide the means. Some of the Australian 
colonies instituted a system of regular in
crements which a civil servant could only 
forfeit by neglect or misconduct. The result 
was that the state's liabilities amounted in 
time to a figure too heavy for its revenues to 
bear. To avoid this danger it is usual to 
apply the device of grading to the lower 
ranks of civil servants, which are by far the 
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most numerous and impose the heaviest 
burden on the public purse. This can best 
be explained by describing what has been 
done in the Transvaal. The clerical service 
has there been divided into three grades. 
Those included in the lowest grade begin with 
a salary of £180 a year and rise by four in-
crements of £15 each to a maximum of £240. 
The second grade consists of clerks with 
salaries rising from £260 to £340 per annum 
by four increments of £20. The first grade 
comprises clerks with salaries rising from 
£360 to £440 a year by four increments of 
£20 each. The civil servant has a right to 
his annual increment until he has reached 
ihe top of his grade, unless he has been guilty 
of misconduct or neglect. He cannot, how-
ever, be moved from one grade to a higher 
unless there is a vacancy and then only if he 
has shewn capacity for a higher range of 
work. Within the grade, therefore, incre-
ments accrue automatically; promotion, 
however, from one grade to another must 
depend upon the merit of the individual. 

CHAP. 
XVII. 

Above the grades, into which are organised Higher pOlh 

h nk fil f h 
... 1 Dot graded. 

t e ra and e 0 t e serVICe, It IS usua to 
distinguish by name the higher posts which 
involve individual responsibility. Some-
times these carry a fixed salary, sometimes 
the salary is incremental; but in either case 
they differ from posts in the lower grades by 
being distinguished and remunerated., each 
in accordance with its individual duties, and 
Dot merely as being one of a class. The rank 



330 

OHAP. and file, who undertake the work of routine, XVII. 
-v--. will necessarily be chosen at the age of twenty 

or less for skill in shorthand, typewriting, 
book-keeping and other clerical attainments. 
If all the responsible posts have to be filled 
from the lower grades, men of the highest 
capacity and training will be lost to the 
public service. For these posts candidates 
should be chosen for wider qualifications than 
are required for routine work, and from older 
men who have had time to devote to higher 
education. There should in fact be two 
divisions, one for routine work recruited from 
men below the age of twenty years, and an
other recruited from men a few years older 
for the work of administrative control. The 
door into the upper division should be kept 
open to men of exceptional capacity in the 
lower. 

Distinction of Hitherto we have been discussing the civil 
administratiYe. •• 
and executive serVIce from the pomt of VIew of the rewards 
branches. . h :Ii b' b h 1 It as to 0 er; ut Its mem ers ave a so to 

be classified in accordance with the nature of 
the work they perform. There is first of all 
the administrative branch which corresponds 
to the general staff of an army, together with 
its clerical assistants. Secondly, there is the 
executive branch which includes the officers 
and men of the fighting line. The divisions 
between the grades may be expressed by 
horizontal lines; the divisions between the 
administrative and executive branches by 
vertical lines. In a.ny army, for instance, a. 
general may be employed in the executive 
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branch, and a subaltern may be a junior 
member of the general staff. Similarly, a 
clerk attached to the secretary of the public 
works department is an administrative officer, 
although he may be drawing no more than £200 
per annum. An irrigation engineer in the same 
department may be drawing £1,000 a year, 
but he is an executive officer. 

CHAP. 
xV'll. 

We have now seen what the general EYila arising 
. from inhr-

structure of a publIc service should be. . As dependenoe of 
. • . . • public senioe 

we have saId It should be a professIOn equally and. political 

fitted for the service of whatever party hap- parties. 

pens to be in office. Precautions must there-
fore be taken to keep the service independent 
of political parties and to keep the· parties 
independent of the serviCe. In so far as 
the civil servant depends for his appoint-
. ment in the first instance, and for his 
advancement thereafter, on the good-will 
of any political faction he becomes unfit 
to serve their opponents when in office. They 
in their turn will be tempted to secure de
voted servants by a similar process of 
benefaction; and the ultimate result may be 
that each change of government will mean a. 
convulsion in the public service. When a 
democracy changes its agents every time it 
changes its mind, it deprives itself of the 
power of directing its own action. Its driv
ing force, no IOI!ger regulated, may be turned 
at any time to its own destruction. The 
spoils system is perhaps the particular vice 
of large states. In small communities th. 
civil service constitute so large a proportior. 
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of the electorate that parties are apt to defer 
too much, to its political influence. Each 
government, fearing the power of the service 
vote, hesitates to adjust its organisation 
which in time grows out of shape and per
haps out of proportion to the needs of the 
community. 

The cure for both these evils is a system 
which relieves the government of the day. so 
far as is possible. from the duty of deciding 
questions which affect the selection and 
personal prospects of public servants. Of 
recent years the more enlightened demo
cracies have steadily advanced in this direc
tion. The administration of any country, 
not protected by its geographical position 
against dangers from without, would soon 
break down under the American spoils 
system. But even in the United States, its 
dangers have now come to be realised. From 
President Cleveland's time onwards a deter
mined attempt has been made to remedy the 
mischief initiated by President Jackson in 
the early days of the republic, and more and 
more of the federal offices a~e exempted every 
year from the vicissitudes of party. In 
Great Britain the government has long 
renounced its power of patronage and has 
assigned the duty of selection to public 
examiners. The essential feature of public 
examination is this, that it places appoint
ments beyond the gift of an ephemeral 
ministry. This change of system relieves the 
government as much as it improves the 
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service. It economises the energies of both. 
As Professor Bryce has shewn, the ~anage
ment of the spoils system makes such demands 
on the strength of an American president and 
lets loose such bitter passions -amongst his 
followers, that he has scarcely leisure to at-
tend to the general administration of the 
country. A. government escapes, not merely 
a great temptation, but also an intolerable 
burden when it is bound to refer -adventurers 
in search of an office to a judicial authority 
independent of itself. 

CHAP. 
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Where these principles have been recog- Real signifi-
, d hi' f h "1 ' ,cance of selec-nlse t e se ectIOn or t e CIVI service IS tion by examin-

II d b t 't' 'ation is exercise genera y ma e y compe live examma- of patronage by 

tion This plan has been criticised not non-p~litical , • 'authority. 
without reason, on the ground that paper 
examinations are too narrow a test of the 
standard of ability required for administra-
tion work, and that candidates should be 
chosen, as the head of a business firm would 
choose the men upon whom the success, of his 
enterprise depends, by the process of seeing 
them and judging of their moral and intel-
lectual qualifications. We should not, how-
ever, confuse the incidental with the essential 
features of the system. The real reform 
effected when examinations were introduced 
lay less in the nature of the actual test 
applied, than in the fact that the process of 
selection was placed in the hands of an in
dependent commission, with no claims ,to 
consider but those of personal merit. But 
upon the point of detail there is, as a matter 
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of fact, a'tendency in certain quarters to 
supplement the rigid test of paper examina
tions by the personal scrutiny, upon which the 
private merchant or manufacturer would rely. 
Candidates for commissions in the British 
Navy are now selected in the first instance 
by '3 board who interview the boys and in
terrogate them, but not on any set subjects. 
The principle, however, remains intact, be
cause the board who apply the test have no 
political interests to serve. The essential 
point is to entrust the selection to an 
authority with the same independence of 
political control as a judge enjoys. If this 
authority is a board, it is usually called 
the civil service commission; if it is an 
individual, he is called the civil service 
comnusslOner. 

By such means the public official can be 
saved from the sense that he owes his appoint
ment to either political party. But even. 
gratitude is less likely to deflect his judgment 
than intelligent antioipation of favours to 
come. It is even more important, therefore, 
that he should not feel that he has to look to 
either party for: his future advancement. 
The same independent authority as selects 
in the first instance, should also be charged 
with the task of dealing with promotion, 
retrenchment, .reduction in status, or dis
missal. There is, moreover, a special reason 
why some authority, independent of all ~he 
executive departments should have much to 
say in the matter of promotion. It is of the 
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first importance to enable the best men to CHAP. 
xvu. 

emerge from the ranks and to reach the posts ~ 
of higher responsibility. If promotion in 
each department depends entirely on .min-
isters or permanent heads, vacancies will 
generally be filled from the staff of the depart-
ment in which they occur. The head of the 
department has little opportunity of recog-
nising the merits of officers in other branches 
of the service, and is naturally prejudiced 
in favour of his own staff. Unless some 
authority, in touch With every department 
and identified with none, is instituted to deal 
with this matter, the service will come to be 
divided into watertight compartments. The 
chance that better men will remain in in
feriorposts will be greatly increased thereby. 
The free circulation which enables merit to 
rise to the top will be checked. 

In the foregoing remarks we have confined 
ourselves to principles applicable to the rank 
and file, who constitute the mass of the. public 
service. The government must necessarily 
have more to do with the appointment· of 
officers to posts of higher responsibility or to 
those in which technical qualifications are 
required. 

We have dwelt ()n the importance ·of Discipline and 
. h f h • bl' - dismissal to be securmg t e tenure 0 t e pu lC servant, dealt with by 

but it must be remembered that this security commissioner. 

has itsa1;tendantdangers. Carried too far 
it is likely to make a civil service inclined to 
rest upon its oars, over confident in its own 
opinion, wedded to its own precedents, in-
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elined to magnify its own importance. dila
tory and subject to all the .faults which 
Dickens branded with the name of "red 
tape." For this reason promotion cannot 
proceed by mere seniority, and younger men 
of conspicuous merit must be lifted over the 
heads of older men who have less. For this 
reason, too, 'officers of proved inefficiency must 
be actually weeded out. The taking of such 
disci plinary measures is invidious in the 
extreme. Men are rare who will recognise 
the justice of their own supersession or 
abstain from contesting it by any means 
open to them. If this difficult task is thrown 
on the ministers of the day, the political 
friends of the aggrieved officer will bring 
pressure to bear on them. . It often happens 
that such personal questions are dragged into 
parliament itself, which is quite unfitted to deal 
with them on their merits. The best solution 
of this difficulty also lies in the appointment 
of a strong civil service commission or com
missioner so placed as to act with the in
dependence and impartiality of a court. 

RrelatiYe merits ·Whether this independent authority should 
o one OP more 
eommilsionera consist of one person or more than one is a 
disoussed. •• • 

questIon of some Importance. A board IS a 
cheaper arrangement because it can be formed 
from heads of the departments already in 
government pay. A single commissioner 
cannot obviously be an officer associated with 
anyone department. He must devote his 
whole time to the work. and his standing like 
that of an auditor-general must be commen-
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surate with his responsibilities. For colonies 
he is probably too expensive an institution 
because colonial services are too small to pro
vide him with sufficient work. There are, 
however, serious drawbacks to the efficiency 
of a board. Each member inclines to repre
sent his own department, and the commission 
becomes a board of conciliation rather than 
a court of adjudication. Questions will be 
decided on the principle of give and take 
between departments represented, while the 
departments not represented will never feel . 
that the interests of their own members 
are fully considered. The public interest 
in the efficiency and economy of the 
service as a whole may tend to become 
obscured. In the second. place the mem
bers cannot be really independent of a 
government upon whom their individual 
'prospects depend. Lastly the sense of re
sponsibility is weakened by the fact that no 
one person is visibly accountable for the, state 
of the public service. There can be no ques
tion that a single commissioner who devotes 
his whole time to the work is the more 
efficient instrument. Like the consulting 
engineer of a mining group, he is able to view 
the system as a whole and to see the parts in 
their proper relation to one another. Be
sides this, having his 'whole time at his 
disposal, he is able to obtain an intimate 
knowledge of every detail of the work and 
of the machinery required to per,form it. He 
can best see how it can be organised on the 
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most economical scale. Above all he can get 
into touch with the officers· who have any 
responsibility throughout the service and 
form an opinion of their comparative merits. 
Associated with no one department, he is in 
a position to arrive at an impartial view. 
His judgments are like those of a judge
real decisions; and not like those of a board 
of conciliation-a compromise between con
flicting interests. The points to be decided 
moreover are personal, and much less friction 
will be aroused and there will be less room 
for intrigue where they are settled by one 
individual instead of by many. Finally one 
commissioner will feel that he has an un
divided responsibility for the state of the 
service. If it becomes over-manned or over
paid he knows that the blame will be con
centrated on him. He has the strongest 
motive to see that it is maintained in a sound 
condition. 

Relationa of The commissioner, however, should not be 
commissioner to h . h h' h Id . 
1I0Yel'DlDent, clot ed WIt powers w lC wou constItute 

an imperium in imperio. He will have quite 
enough power in practice, if it is provided that 
the government must consider his advice. 
In the case of all but the more important 
appointments, the law should provide that if 
his advice is not followed the reasons should 
be stated in writing and laid before parlia
ment. Nothing can then be done in a corner 
for reasons which will not bear the test of 
public scrutiny. The commissioner should 
of course enjoy the same security of tenure
as parliament accords to the auditor-general. 
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principles to which the organisation of a ~ 
"1 . ht to f Th f Proper standard CIVI servIce oug con orm. e type 0 of civil lIOrvice 

civil service described above is one which is organi8~tion8 , not attamable 
scarcely attainable in a municipality or even unde~. colonial 

, conditions. 
in a colony. But the object of union is to 
create a nation, and we 'have therefore 
endeavoured to see what a great national 
civil service ought to be. 'From the actual 
course of their development and from the 
smallness of their white population it is not 
to beex:pected that any of the colonies should 
have evolved a civil service approx:imatingto 
the model we have described. It ,is neces
sary, however, to note the conditions under 
which the various services have grown up. 

In the Cape Colony the foundations of the Development of 
"1' l'd deC I the Cape Bervice. CIVI servIce were al un er rown oony 

government, and additions were made from 
time to time, ~ circumstances required, on 
no consistent plan. Under parliamentary 
government, various attempts have been made 
to organise the service on systematic lines. 
The final attempt was the appointment of 
the Civil Service Commission in 1904, but 
effect has only been given to its -reports in a 
very limited degree. The fact is, as everyone 
knows, that for years, political parties in the 
Cape Colony were evenly balanced. In such 
circumstances the government of the day, is 
not in a position to take the strong measures 
needed to place the civil service beyond 'the 
reach of political influence. The difficulty 
of the task has been greatly aggravated by a 
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~1i.· provision of the law which stran~ely con-
----v---- fuses the proper functions of the cabinet 

and parliament. Under the civil service law 
the position of a Jarge class of civil servants 
cannot be touched except by consent of 
parliament. The motive of this provision is 
clearly admirable, for it was intended to 
afford security. The means, however, are 
singularly ill-devised; for, if it is bad to 
leave questions affecting the personal status 
of individuals in the hands of the executive 
government, it is infinitely worse to entrust 
them to parliament which must act of neces
sity on party lines. As we have pointed out 
the matter is one which, like the interpreta
tion of the. law, should rest in the hands of 
neither but should be remitted to an impartial 
authority which within certain limits is in
dependent of both. 

PolUical in- In the Cape Colony the political influence 
~:::t::. of the of the pliblic service itself, including the 

large executive staffs of the posts and rail
. ways, has seriously impeded reform, owing 
to the accident that parties have been so 
nearly balanced. In the smaller colonies the 
civil servants are even more numerous in 
proportion to the inhabitants, and their 
political influence over members of parlia
ment may be formidable under any party 
conditions. The smaller the colony indeed, 
the more difficult it is to adjust the relations 
of the civil service to the government, for 
neither the work nor the salary involved 
would justify the employment of the whole 
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time of a special commissioner appointed for ~1i" 
the purpose. ~ 

In the inland colonies the civil services Civil Bemce in 
• • *he inland 

were put together under the dIfficult condI- colonieB. 

tions that follow a war. Almost the whole 
fabric of society was in ruins and had to be 
rebuilt as speedily as possible. The new 
government working under extraordinary 
pressure could scarcely construct the civil 
service on scientific principles, or bring the 
departments into normal relations with one 
another. More hands were required to build 
the machinery of government anew than to 
operate it when restored. So the difficult and 
invidious task of reducing establishments 
had to be undertaken, first by the government 
which had constructed them and afterwards 
by their successors. There too, when respon-
sible government came, the question of the 
civil service has been sucked into the political 
whirlpool where in all probability it will now 
continue to revolve. In each of the colonies, 
with the possible exception of Natal, the 
question is further ~mplicated by the mutual 
jealousies of the native born and immigrant 
populations, a line of cleavage which so far 
coincides with the division of political parties 
as greatly to emphasize it. Each believes 
that the blame rests with the other; But 
those who, even in the heat of a conflict, would 
seek the means for ending its occasion, will 
find its cause less in the defects of individuals 
than in those of the petty state itself. Under 
colonial institutions the civil service wiD 
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always bulk too largely, in comparison with 
~ other professions, to be left outside the arena 

of politics. It will always exercise too great 
an influence on political parties. Provincial 
governments can seldom be strong enough to 
use the remedies which a national govern
ment can apply. 

Opp~~_nity bot The' creation of 3.. national government in 
refOru .... g pu -
lie aeniae South Africa, in the place of the present 
otrered by uniOL. . 

colomal governments, IS such an oppor-
tunity as comes but rarely in the history 
of a people, for lifting its institutions to 
a higher plane. The material of the civil 
service will remain the same, but its struc
ture and its relation to the community it 
serves must all be created anew. The 
crowning achievement of the first govern
ment should be to leave for their successors 
an organisation perfectly qualified to inter
pret and to execute their purpose whatever 
it may be, an administrative instrument, 
which every government will find as ready 
to its hand as the last. To remove the 
judiciary from the field of political conflict 
is merely to perpetuate a great tradition 
which others have made. But so to remove 
the public service is a task for statesmen who 
would give to the future a richer inheritance 
than they themselves have received from the 
past. 

BtructUN and For such a service South Africa already 
COBt of edBtIng • 
BePYiCCI. possesses the material in the existing services 

of the present colonies. The present struc
ture and cost of these services may _ be 



.gathered from a study of the diagrams in- CHAP. xvu. 
duded in Statement No. XXIX. A large ---v---------

proportion of their members have vested ~~~eDt Ko. 

rights which will have to be respected, but 
to say what these rights are would involve a 
more detailed examination of the civil service 
and pension laws of the various colonies than 
is possible here. In any case they should be 
'Secured by the constitution. It is very 
improbable, however, that reorganisation 
will lead to the displacement of members of 
the existing stafIs. A vast amount of special 
labour will be required during the period of 
transition which will last several years. It 
is idle to suppose that the closest form of 
union will lead in the immediate future to a 
reduction in the cost of the public service. 
What it will do is to arrest its indefinite 
growth and the economies which result will 
be much more important in ten years than in 
five. It cannot, therefore, be assumed, that 
union will be followed· by retrenchments in 
the public service. 

The task· of constructing the new service ~!:.~~ti: !:: 
from the old will of course be a dlUlcult one. ClODStruCtiOL 

It will involve the consolidation of intricate 
laws which regulate service and pension and 
the settlement of a host of personal questions. 
Territorial claims will add their voice to those 
of party. Each colony will consider itself in 
honour bound to urge the cause of its own 
servants, and if the burden of selection is 
imposed on the first government of South 
Africa, the attention of that government will 
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~~r.. be distracted'from its proper work by con-
~ flicting and passionate claims for place. 

The enemies it will make will be more 
numerous than the_ friends. Like the Ameri
can President it will be devoting most of its 
time. to duties unworthy of statesmen, at a 
period when its strength is most needed for 
the task of political con~truction. For if 
South Africa is really to be made one, the 
hands of government will be full of con
structive work for at least ten years from the 
first establishment of union. These dangers 
can all be avoided by .assigning the task of 
reorganising the civil service either to a. 
single commissioner or to a conimission with 
a chairman who combines independence of 
any local or party interest with long experience 
of public administration. 



CHAPTER XVIII. 

LOCAL SELF GOYERNMENT. 

The civil service, discus3ed in· the last chap- CHAP . 
. th . XVIIL ter IS e lIDIllediate agent of the executive gov- .~ 

ernment. The theory is that all the acts of Two agencies of 
. . . • government; (i) 

public servant;; are performed on InstructIOns, theciviiserYice. 

expressed or implied, of the government and 
that ministers must accept responsibility for all 
they do. In England, where this theory is car-
ried to its logical conclusion, mistakes made by 
civil servants are assumed to have been com-
rilitted on the authority of ministers themselves, 
except in cases so flagrant as to be visited by 
dismissal or disgrace. 

Local authorities are a government agency (ii) L 0 c a I aa-
!lJ! • d Th . f thorities. Two of a dll1erent kin . ey are the creations 0 stages in their 

. • development. 
statute law and are amenable to Its commands, 
but not to those of the ministers themselves. 
Within the scope afforded them by law they 
act entirely on their own initiative, and the 
government of the day is not responsible for 
what they do. They are usually created in the 
first instance to meet the special need3 of par-
ticular localities. A town has needs which 
differ entirely from those of the surrounding 
country and a municipality or other local au-
thority is created in order that it may meet 
them for itself. But as we have seen, there are 
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certain .national functions of great importance 
~ which are better performed through local 

authorities. As soon as this comes to be recog
nised, local self government can no longer be 
confined to isolated spots with special needs/ 
The whole country must be divided into ar~ 
with a local authority in each, so that gove¢
ment can operate through these agenciE}s' in 
every part of its jurisdiction~ 

I
Ma*dal ani d lin- Natal, the Orange River Colony, and 'the 
an co on C8 

han only ai- Transvaal have only reached the first stage of 
*aIDed firlt 
_*age. local self-government. They, as well as the 

Cape Colony, have developed a system of muni
cipal government in the towns. The larger 
municipalities are established under special acts 
of. their own and the smaller ones and the vil
lage management boards under general muni
cipal acts. For our present purpose it is suffi
cient to note that under a federal system they 
would derive their powers from the sovereignty 
of the individual States, under a unitary system 
from the central government. 

Sec 0 D d atage The second stage of local government has 
aUalned ID ihe 
Cape Colony. been reached in the Cape Colony, where most 

of the fiscal divisions' have elected councils, 
with power to levy local taxation. The principal 
duty assigned to them is the making of roads, 
but they have a number of minor functions as 
well. Their importance, however, resides in 
the fact that they oonstitute a general rna,.. 
chinery of local self-government, whosefunc
tions are capable of indefinite extension. In 
the native territories they are used in a modi
fied form as an agency of the government's Na-
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tive VI jcy, and as\ ilVe have shown in Chapter 
VI., they are an agency of the most important 
kind. Side by side with these local authorities 
are the school boards. The districts over which 
these boards r reside may coincide with or form 
parts of fiscal divisions. Two-thirds of the 
members are elected by the ratepayers. Their 
-estimates are subject to the approval of govern-
ment. Pan of their expenditure is met by 
school fees, fixed on a scale approved by gov-
ernment, and the balance by equal contribu-
tions; from the government and the divisional 
-council. As two-thirds of the members are 
-elected. and as' they have powers of local taxa,. 
tion, they are local authorities in the full sense 
of the word. Further details· of the constitu
tion and powers of divisional councils and 

OHAP. 
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school boards will be found in Statement No. Statement Ko. 
XXX. xxx. 

We may note that it is only in the largest Importanceofa 

rolony that any approach to a complete system f~c:r:f c1o::e:i 

f I 1 li h b ad Th goyernment ID 
o· oca se -government as een m e. e discnssingSonth 

larger the State indeed the more necessary does African nniOD. 

it become to act in many directions through the 
agency of local authorities. The establishment 
-of such authorities is a necessary part of any 
scheme for amalgru:nating the. several' colonies 
into one large State. . Some clear conception or 
what is involved in the principle· of local seli-
government is essential therefore to the per-
formance of the task before us. 

When discussing the question of revenue in Local bodies are 
agents of the 

Chapter XIV. we remarked that local self-gov- I!,cal communi-
. tIes they repre-

ernment was in the first place. an expedient for aent. 
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~~tI~: reconciling local freedom of action with fiscal 
.~ justice. Certain services such as fire brigades, 

lighting or water supplies are required by the 
. inhabitants of particular localities, and if they 
could only be provided by government at the 
national expense, a local community would not 
be free to obtain the special benefits it needs 
for itself. It could only appeal to the central 
government, and that appeal where successful 
could only be granted at the cost of all the 
other communities, which would derive no 
benefit from the expenditure involved. Local 
taxation, therefore, is one of the first conditions 
of local self-government. But in State:;, where 
the principles of representative government are 
recognised, local taxation necessarily involves 
control of the expenditure by the individuals 
taxed. Services such as fire brigades, street 
lighting, and public baths, the benefit of which 
is strictly local, might be left to be adminis
tered and paid for entirely by local authorities. 
For this purpose government has merely to es
tablish elective local authorities and leave them 
to do the work for themselves, for whether 
they do it efficiently or otherwise is of no con
cern to the neighbouring communities. But 
even so there are certain respects in which they 
may by their action affect the health of the 
nation at large. Local corruption may end by 
poisoning the whole constitution of the State 
and reckless borrowing by local bodies may 
cripple the national resources. It is the duty 
of the government therefore to see that munici
palities do nothing to prejudice public morality 
or national credit. 
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while certain of the more important functions ----v----' 

of government such as education are of na- Local bodies are , 'likewise agen-
tional interest yet it is essential that they c i ~ II of the , national goyern-
should be performed in a· manner appropriate meni. 

to the conditions and needs of each locality. 
It is in the interests of the nation that all its 
citizens should be educated; but dllferent loca-
lities may require different degrees and kinds 
of education. Administration through a civil 
service means the carrying out through local 
officials of a policy dictated from a central 
office; but in a large country a central office 
cannot know what each locality wants. If the 
administration is entrusted to local authorities 
they may each achieve the purpose of the State 
in the manner best suited to the special condi-
tions of their several communities. In a coun-
try so small as Natal it may be possible for the 
government to administer every school for it-
self. Any attempt to do so in countries like 
the Cape Colony, or still more in the United 
Kingdom where the schools are numbered by 
tens of thousands, would mean the application 
of uniform methods to communities which 
differ in all sorts of ways. It is difficult more-
over to secure economy when too much detail is 
administered from a central office. If the 
critics who enlarge on the errors, waste and cor-
ruption incidental to local self-government, 
were to ask themselves what the consequence 
would be of entrusting the same duties to one 
vast bureaucracy, they would recognise that 
local bodies are at any rate the lesser of two 
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~~t& evib. It is evident, indeed, that f\lnctions· 
~ such as education, the preservation of public 

health and the making of roads can as a matter· 
of fact be carried. out more cheaply and effi
ciently in the long run through local authori
ties than through a central government depart
ment. 

Special rimp,Ori-
1 

In large democracies there is a special reason 
alice 0 ooa 
!Mllr-goYernment why the functions of government should be ad-
III demooracles. •• 

numstered. as far as possible through local 
authorities instead of through government de
partments. Generally speaking, the freedom 
of self-government can be enjoyed by a people 
only so far as they themselve3 know how to 
govern. The first republic of France while at
tempting to dictate the price of bread, failed in 
the primary duty of maintaining order, and 
soon reverted to a despotism more powerful 
. than the monarchy it had destroyed. Close on 
a hundred years of political experiment was 
needed to teach them the art of governing 
themselves. The Americans on the other hand, 
though a far younger people, were able to es
tablish and maintain a national republic of the
most difficult and complicated kind because 
they had learned, in the management of local 
affairs to understand the limitations of govern
ment. In a great democracy local government 
is a school of administration where all sorts and 
conditions of men can study its elements for 
themselves. Government is the art of organi ... 
Ring society. and is at its best when its practice
is most widely diffused through society itself. 
It cannot flourish as the mystery of a close pro-
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fe3Sional guild. The system of local self-gov- CHAP. 
XVIII. 

ernment in the democracies of the British Em-~ 
pire is mainly the product of local authorities, 
who have been able to 'convert their experience 
into law by the valuable device of private legis-
lation. When in the course of its work ,the 
local ,body1:liscovers a need which it lacks the 
power to meet, it may submitthe matter to par-
Hament in the form of a private bill, and facili-
ties are afforded for passing these bills into law. 
The central government watches these local ex-
periments in administrative method, and when 
the local laws have ,become too numerous,ru-
verse and complicated, selects the provisions 
which have worked best ,and consolidates them 
in the form of· a general statute. The great 
public health laws of England and Scotland are 
ro a great extent codifications of local acts. 

The importance of local authorities, there- Principles 

f 
. . goyernmen 

fore, as an agency 0 government, IS greater ill control oYer 10-

democracies of wide ·extent than in small coun- cal authorities. 

tries, or in those where popular government has 
not been attained. But as they are agencies of 
government, they must submit to its ultimate 
control. A great part of the money required 
for the execution of national functions must be 
entrusted to those local. authorities to spend. 
But they are not like civil servants, answerable 
to the direct instructions of government. They 
are less concerned to comply with its wishes 
than with those of their own constituents who 
are naturally desirous that as much of the na-
tional revenues as possible should be spent 
within their own area. There must, as we 
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have shewn, he some financial check on extra
vagance, which can best be supplied by re
quiring them to raise a certain portion of their 
own expenditure from their own eleCtors. As 
the performance of the national functions en-

. trusted to them have a certain special impor
tance for each locality it is only just that the 
locality should also bear a part of the cost. 
Government however is concerned to see that 
duties, which are primarily national in charac
ter, are performed with a certain degree of effi
ciency. Here again it 13 met by the difficulty 
that it cannot exact implicit and immed.ij.te 
obedience from local authorities as it can from 
its own servants. The operation of punishing 
a. local authority is usually ineffective and 
always slow. 

Control I of 1St ate The ability of the State to ensure thrift and 
oyer oca an-
thoritlea de- efficiency in local self-government really de-
penda on Ua d' fbi' hin def' power of recon- pen s on Its power 0 a 0 IS ga ective 
.trndln, them. • • 

type of local authorIty and of creatmg a better 
type to take its place. Such authorities to be 
useful as agent:; of government must, when left 
to themselves, produce the desired results on 
their own initiative. A Government must in 
fact proceed by a series of experiments to ar
rive at a type of authority which can be trusted 
to fulfil its purpose. So far as it can, it alters 
the existing mechanism to correct the defects 
as they are discovered; but from time to time 
it throws the whole machine aside and con
structs another on different line:;. In South 
Africa the practice of local self -government has 
advanced so little that we must go further 



afield to watch this process in operation. An 
excellent example is afforded by the develop
ment of .the system of control over public edu
cation by local authorities in Great Britain in 
the course of the last forty years. There the 
government began by entrusting the adminis
tration of primary education to s~hool boards, 
which were local authorities established for 
that purpose alone. Later on it established, 
county councils, and entrusted them with the 
making of roads, the protection of public 
health and other duties of a general administra
tive kind. Meantime the mechanism of the 
school boards was improved and adjusted until 
it became apparent that the efficiency of these 
bodies was impaired by certain radical defects 
in their constitution. In many localities the 
best administrative talent was absorbed by the 
county councils and the school boards became 
the resort of educational cranks and religious 
or anti-religious enthusiasts who were really 
le3s interested in the cause of education itself 
than in the propagation of some doctrine or 
fad. Both authorities, moreover, had indepen
dent powers of levying rates on the local tax
payer. There was no one authority to con
sider the taxpaying capacity of each locality as 
a whole, and to adjust the local budget accord
ingly. Profiting by the experience of thirty 
years, government abolished the school boards, 
remodelled its scheme of local authorities, and 
entrusted to county councils the control of edu
cation as well as of general administrative 
work. 

z 
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~~t:;: GoverDIIient departments are far more plas- .. 
~ tic than local auth0r·ties. They can be 00-

Local anthon-· ted b· 'hl d . tiel cannot be JUS Y msenSl J e egrees as experIenCe 
moulded like ..J::-ect to th h' f , eds f admini' gonpnment de- UU" sec angmg ne 0 an stra-
pariJDent.. tion, and, as we have shewn in the previous 

c1iapter, a special authority can be created, 
like a consulting engineer, to see that this is 
done. But local authorities are the creatures 
of statute, and cannot be so moulded by the 
government from day to day. They must be 
established and left to do their work for a 
time. They must then be altered deliberately 
by law as the increased experience of govern
ment and the changing needs of the country 
may require. 

~!:aeeof c~::!i It will be seen therefore that the proper per
leu-govern- formance of government functioD"3 through 
... n. 

local authorities is subject to three conditions. 
Part at least of the expenditure must be de
frayed by local taxation. The local author
ities must therefore in democratic countries be 
representative of the local taxpayer, and can
not be subject to the immediate control of the 
central government. It follows that if the 
central government is to secure efficiency it 
must be in a position t.o remodel the constitu
tion of the local authorities from time to time 
as their experience and its own may direct. 
When speaking of local self -government in the 
course of this chapter, we shall imply the ex
istence of local authorities which conform to 
the3e conditions. 

~e~:;'!t~08n i:a..~ It will be evident at once that States which 
not confOl'm to h . d ~ f d t' t 1 al tbese condl- ave unite to lorm a e era Ion are no oc 
tiODI. 
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~uthorities in the { ue sense. They may have ~Jli. 
a system of local taxation' administered by a ---v--' 

body cont:v-TIed by an e1ectorate of their own. 
they may even be charged with functions 
VYhicn are of common importance to every citi-
zen in the federation, and the federal govern-
rilent may contribute to the cost of carrying 
t1i.em out. They may contract with the federal 
goverriment to act as its police agents in en-
forciDg federal law or in receiving federal con-
victs in their prisons. But we know byex-
pErience that in any matter where interests 
clash government by agreement is sure to break 
down. The essential reason for union is the 
need of a government capable of executing a 
uniform policy in matters of common national' 
concern. It is even conceivable that a federal 
constitution, while leaving to the States an in
dependent sovereignty in some matters, might 
subject them to the sovereignty of the federal 
government in others. But though it might 
make them subject ill law, it could not render 
them amenable in fact. No amount of legal 
provisions would induce a recalcitrant State to 
act as the effective agent of the central govern-

. ment in tne execution of' a native policy to 
which it was opposed. We are still brought' 
back to the same point as before, that a gov
ernment to secure effective administration 
through the agency of local authorities, must 
be able to remodel them whenever they have 
proved themselves unsuited for its .purpose. 
But so long a3 the States retain one vestige of 
sovereignty the federal government cannot be 
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~~tiI: empowered to change or cancel their consti-
- --v---- tutions. They are collateral and not subor

dinate authorities, and we must recognise that 
in giving effect to important functions, a 
federal government ca.nnot in the end employ 
a class of agents which it cannot oontrol. The 
States of a federation are not properly speak
ing local authorities at all. 

Bat a federal But why, it may be asked should the federal 
goverDmebt . ' 
eanDot create government not create and employ local 
and employ 10- th .. _. . ·1 . 
Ial autboritIel au onties JUst as It creates a ClVI serVIce of 
of itB OWD.. Th . ha if th S Its own. e answer IS t t e tates as 

well as the federal government were both at 
liberty to establish' different sets of local au
thorities side by side, a condition of intolerable . 
confusion would ensue. The areas and frani 
chises of local authorities and systems of local 
taxation would be established on different prin
ciples by each, and these would inevitably differ 
in most of the States from the uniform areas 
franchise and systems of local taxation created 
by the federal authority. The liability to be 
assessed and rated by different governments on 
different principles would become an intoler
able nuisance to the owners of property. But 
as the power of creating local authorities can
not be exercised concurrently by the federal 
government and the States, it must belong to 
the States alone. The principle of local se1£
government cannot be applied by a federal 
government at all. A federal government is 
in fact one-armed, and should only be assigned 
such functions as can be administered through 
fJ'overnment officials without the intervention 
b 

of local authorities. 
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It is impossible to exaggerate the bnportance 
of this conclusion. As we have shewn there 

CHAP. 
XVIII. 

are certain functions of government which can Federal gOYepn
ments should 

only be administered. with effect by means of t.herefore be 
IlJDlted to tunc-

local authorities. The larger the State the tlous which 
should be car-

more necessary does decentralization to local riedouUhrougla 

th 
.. . gOYemment de-

au ontles become. In a State the size of partmentl. 

Natal local authorities with the exception of 
town councils and village management boards 
may be dispensed. with altogether. In a coun-
try the size of the Cape Colony the administra-
~ion of primary education, of public health law 
a.nd of roads, could scarcely be well performed 
.by huge centralised departments. In a. united 
South Africa the performance of such duties 
without the agency of local authorities would 
be utterly out of the question. HQwever 
strong from a national point of view the argu-

. ments may be for placing any functions in the 
hands of the national government, it will be 
necessary that this consideration should be 
taken into account. It is essential, for instance, 
that there should be uniformity in the law of 
weights and measures, but the value of a gen-
eral law will be greatly impaired unless it is 
administered with a certain measure of uni-
,formity in all parts of the country. A depart-
ment which undertook to test weights, scales 
and measures throughout British South Africa 
and to secure that shops complied with the 
provisions relating to sale by net weight, would 
be oversized and unwieldy. If on the other 
hand the national government enacted the law, 
and it was left to the separate states to enforce 
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~~t& it, Without any security for evenness of ad-
~ mini~tration, fraud ~ht be rife in one part of 

the country while it was checked in others. 
It woulq be utterly impossible for ,the federal 
government to undertake the duty of primary 
education. At best it could only be em
powered to. establish and conduct secondary 
school,S and univer.:;ities. But the difference 
between primary and secondary education is 
one of degree rather than ot kind, and it would 
be extremely difficult to decide when the 
federal government was trenching on the pro
vince of the state governm~nt and 'Dice 'Dersa. 

Worst of all, education in the more backwar4 
States mi.ght be allowed to fall into arrear, and 
the national government would be powerless tQ 

provide a remedy . 
• 1[8.01 .. of eol- This difficulty which is inherent in the latenl powen' , . 
uaefuI onl'i ia federal system, may be mitigated in a measure 
•• coaten~ OUB . ' 
... "en. by the Canadian plan of leavrng a number of 

powers to be exercised concurrently by the 
federal and State governments. A federal 
government may then make such voluntary ar
rangements as it can with the States, and in 
matters involving no principle, such as arrest 
or imprisonment, may succeed in doing SQ. 

Bpt where the same matter is placed within the 
jurisdiction of the States and of the federal 
government, provision must be made that, in 
the event of conflict, one of these authorities 
must :prevail over the other. 1n any con
tentious matter, such as educ~tion, a protractecj. 
confli~t might ensue to the prejudice of the 
rommunityat large. It was to difficulties of 
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this kind that Sir Wilfred Laurier perhaps re
ferred in the remark quoted by ~ir Percival 
Laurence: "..t\.bove all things beware of the 
pitfall of concurrent jurisdiction." In the long 
run the authority which is really sovereifW 
in the matter will be left to do the work and 
to bear the cost. 

CHA.P. 
XVIII. 

We are led to the conclusion therefore that Concluaiou 
, summarised., 

any constitution which is based upon the 
fed,eral principle mu3t divide the duties of gov
ernment between the States on the one hand 
and the national government on the other. 
Both must be sovereign within their own 
sphere, both must operate side by side, and 
neither can control or work through, the other, 
in any matter of a contentious nature. The 
faculty, moreover, of administration through 
local authorities must be confined to the States, 
and nothing of importance must be assigned to 
the federal government which cannot be ad
ministered properly through the sole agency of 
government departments. 

Before we assume that a system under which Native &flai .. 
• ' an inseparable 

the Umted States, the Dominion of Canada, aspect of all 
• governm eat 

and the Commonwealth of Australia. are functioDB ia 

d . ,. b' I hi ' South Atria&. governe , IS appllca e to t s country, we are 
bound to enquire whether the functions of 
government in South Africa admit of division 
into two classes on these rigid lines. In C~p-
ter VI. we have pointed to the imperative need. 
of a consistent policy determining the relations 
of the coloured races to the white. But native 
affairs cannot be cut off and put in an office by 
themselves, "like agriculture or public works. 
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The problem is connected in the most intima.te 
way with duties so difierent as public education 
and defence. It is raised by the bye-laws of 
municipalities. Even the post-offices and rail
ways are called on to consider whether they 
are to provjde separate counters and carriages 
for coloured men. Most of the bills which the 
parliaments discuss bring up the question in 
some form or other. It pervades the whole 
sphere of administration and raises funda
mental questions of civil and political rights. 
No constitution which limits the sovereignty of 
the national government can therefore reserve 
to it a final control over native policy. The 
problem is one which, however it ma.y he 
evaded in the constitution, will '30oner or later 
assert itself in fact. 

n .... niDg of 
.... eric .. 

Those who appeal to the example of pre
vious federations, should beware of ignoring the 
warning offered by the one case in which the 
same complicating factor was present. When 
the constitution of the United States was 
settled in 1787 the jealousy of the States 
denied ro the national government the sover
eignty which would have enabled it by slow 
and insensible degrees to assimilate the social 
systems of the North and South. The States 
were left ro settle, each for itself. the relations 
of the negro to the white population. In the 
course of 70 years it became apparent that one 
constitution was incapable of accommoda.ting 
social systems which difiered so radically. and 
the federal government was faced by the alter
native either of disruption or of enforcing by 
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. tJle sword a policy which it was powerless to 
. enforce by law. The will of the majority was 
imposed on the Sou~hern States by a civil war 
the fiercest and m03t protracted of modern 
times. But even then the question was 
settled only in so far as was necessary to pre
serve the unity of the American people. So 
restricted even now is the sovereignty of the 
.central government that it cannot suppress the 
peonage, lynching and massacres tolerated in 
some of the States, or purge itself from a dis
grace in which the nation at large is involved. 
In 1790 the negroes were les'3 than a quarter 
of the whole population, and to-day they are 
less than one-eighth. In South Mrica the 
coloured people are as eight to one, and with 
such a warning before us we may well hesitate 
to establish aform of government under which 
the common conscience and common will of the 
nation as a whole cannot in the last resort pre
Tail. 

CHAP. 
XVIII . 
.~ 



CHAPTER XIX. 

Two PATHWAYS TO UNIOK. 

CHAP. The analysis of primary functions contained 
XIX. 

~.__ in Part TI. affords material for deciding what 
::.:: e il~ B a:l portions of the work now undertaken by the 
III. diBtributioll Governments of the four colonies should be 
of duUes, 
reyenues, and handed over to a central government, and what 
machillel'J of • sh uld be lef 10 al ad .. . g01l'ernmeat be- portIons 0 t to CmlD1strations. 
'_eell centl'a1 Wh thi . . d ·ded h . aad local ad- en s pomt IS eel , t e next question 
IIIiDIltration&. is what corresponding adjustments will have to 

be made in the revenues, debts, and m:whinery 
of the existing governments. Whether the 
scheme is based on the federal or unitary prin
ciple, the existence or creation of local adminis
trations has to be assumed. In a federation 
they will be States, sovereign within certain 
limits, and co-ordinate "rith the central govern
ment whose sovereignty will be also limited by 
its relations to them. In a unified State they 
will be local authorities, subordinate to and de
riving their powers from a central and sovereign 
government. Under either alternative there 
must be a division of duties, revenues, debts 
and departments between central and local ad
ministrations. Weare now in a position to 
consider how this division would be brought 
about, first in the event of federation, and, 
secondly, in the event of unification. 
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THE PATHWAY TO FEDERATION. OHA,P. 
XIX. 
~ 

A foo-eral constitution is in the nature of a Incaaeoffedlllt-

contract between existing States' and the ation . divilioa . , . of duties mUBt 

States are alwaY3 to be considered as the units :!:s~~:~~o: $b.e 

of which it is composed. If the union of South 
Africa is to be effected on federal lines, the 
existing colo~ies will covenant with each other 
to establish a joint government and to transfer 
to it certain specified functions, retaining the 
rest of the functions of government to them-
selves. It will therefore be necessary to frame 
a list showing what functions are to be retained 
by the States and what other functions are to 
be assigned to the federal government. The 
material from which such ~ list can be compUed 
is summarised in statements Nos. XX. and 
XXI. 

The next step is to consider what sources of !~!!.:~so. mn~: 
revenue are to be transferred to the federal !'iBO be. Be~ded. In cllustituHoa. 
gover~ent to pay for the duties assigned to 
it. But we cannot merely take a slice of the 
present revenues now levied by the existing 
colonies and transfer jt to the federal govern
ment. The fundamental basis of a federation 
rests not on a divi3ion of funds, but on a divi
sion of taxing powers. We have to ensure that 
the federal government and the States will not 
in future draw simultaneously on the same 
sources of taxation. We must, in fact, in our 
Constitution provide a separate sphere of taxa
tion for each. To do this we shall have to 
classify th~ sources of taxation, and the federal 
government 'must be forbidden to impose taxes 
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of the kind .reserved to the States, and -rice CHAP. 
XIX. 

'----v----' versa. The division of revenue sources must 
be just as rigid and permanent as the division 
of duties. It is, of course, difficult to ensure 
an exact correspondence between the dutie. 
and sources of revenues assigned to each; but 
inequalities of this kind may be rectified by 
the device adopted in Canada and Australia of 
obliging the federal ~overnment to make cer
tain grants to the States. 

~.!iB;:!~!e;!: Besides duties and revenues, there will be 
fahre BeUle- certain assets such as railways, harbours, and _ ... 

telegraphs, to be transferred from the States to 

DiYisioa of Ciyil 
.... Yioe. 

the federal government, and corresponding ad
justments have therefore to be made in respect 
of the debts contracted by the States in acquir
ing those assets. The question of debts offers 
no difficulty, however, for the federal govern
ment could be rendered liable to the four States 
for the debt charges represented by the assets 
transferred to its management. The que3tion 
of consolidating the colonial debts, raising, as 
it must, under federation, the difficult question 
of compensation, could then be postponed, as 
it was in America and in Australia, for subse
quent settlement between the States, and 
would not embarras'3 the attainment of union. 

The machinery of the federal government 
has also to be constructed with material drawn 
from the existing colonial services. On this 
subject there i3 nothing to add to what hai; 

been said in Chapter XVII. As we haTe 
~own in Chapter XVIII. that a federal gOT
ernment cannot act through local authorities, 
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a federal constitution has not to provide for 
the transfer of any part of these administrative 
agencies. 

CHAP. 
XIX. 

When we have settled the distribution of Political strae-

d .. . d' d ture of federa-a munstratIve utIeS an revenues, we may tion must ned 

th ed t ·d h 1· . al· h • be cODBidere4. en proce 0 consl er t e po ltlC C aracter 
of the federal and State governments, and of 
their relations to one another. We are not, 
however, in a position to pursue this subject 
further, until we have studied the relations of 
the governors, cabinets, and parliaments to 
each other, as well as questions of franchise, 
which are the subjects of Part IV. of this book. 

It is scarcely possible in any case for a Con- Federal govel'll.

stitution to do more than provide for the estab- :::!o :::~y~ 
lishment of a federallegrs' lature and executive duties, reunuell , and staff from 
and for the exercise by that government of St~te8 by legis-

latioD or otIler-
certain powers. To begin with, the State gov- wise. 

ernments must continue to exercise those 
powers 3:3 at present. The actual transfer 
from the States of the business to be central-
ised must be left to the federal government to 
effect for itself, and in most cases the transfer 
will involve the enactment of consolidating 
laws by the federal parliament. This will be 
better understood by reference to the account 
which Mr. Garran has given us in the next 
chapter, of the process whereby the work of 
union was consummated in the Commonwealth 
of Australia. Mr. Garran, who is one of the 
principal officials of that government and the 
leading authority on this subject, has there 
shewn us the process in operation. He ex-
plains to us that it is still going on, and will 
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not be completed for years to come. Federa~ 
tion means,in fact the creation of a central 'goT
ernment with power to centralise and unify 
certain limited parts of the law and administra
tion. Even when it is established, the work 
of assuming its powers, before it can exercise 
them, may occupy many years. 

THE PATHWAY TO UNIFICATION. 

:::ep. =i~:;· Let us now suppose that it is desired to unify 
::;e:ri~8ep~ap- instead of to federate the four colonies. Just 

as with federation, we must begin by establish
ing a South African governorship, cabinet and 
parliament. In the case of unification, how
ever, this government would take the place of 
the four governors, cabinets and parlianlents 
which at present exist. This would be the 
first step. The rest of the process might be 
effected in some such manner as the following. 
The whole machinery of the four colonial. gOT
ernments would remain in their present offices, 
administering the existing laws and continu
ing to do their work as before. One cabinet 
minister would be in charge of four co-ordinate 
departments operating from four different 
centres. He himself would administer from 
one of those centres through parliamentary 
under-secretaries resident in the other three. 
The under-secretaries would naturally be 
chosen from members of parliament elected in 
the colonial area for which they had been ap
pointed to 'act. Each of the four administra
tions would continue to frame their own 
estimates; only they would be submitted by 
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one cabinet to one pru.liament instead of by CHAP. 

four cabinets to four parliaments. To begin . ~ 
with the estimates would be drawn in five 
divisions, one for the expe:nses of the new 
central government which we will call the 
South African division, and one for each of the 
four colonies as they now are. These we will 
call the colonial divisions. There would, in 
fact, to begin with be five administrations, one 
central and four local, but all subject to the 
orders of a single government. 

The national government would then pro- Central govern-

ed . h h k f unifi ; b d al ment would ce WIt t e wor 0 catIon 'Y gra u then begin by 

steps. The administration of railways posts ~tn!hi:od: 
and customs could be detached from the four ::et

no;:1 ~~a'I 
administrations and centralised almost at once. authorities. 

Other services, such as defence, which obviously 
requires to be centralised, and could not iIi 
any case be administered through the agency 
of local authorities would be taken next. As 
these services were centralised their cost would 
be transferred from the four colonial divi-
liions of the budget to the South African divi-
sion. Such public servants as were required 
for the central administration would be brought 
up to the offices of the central government. 
The different administrative laws relating to 
each particular service would have to be re-
placed by one. 

The process of unification is much more diffi- ProoeS8 moPe 
• . difliculi where 

cult when the government begms to apply It intervention of 
. h'ch h b dminis' ed locaiauthoPitiea to functIons w 1 ave to eater required. 

through local bodies; for it will have to create 
these agencies first of all. Noone should at~ 
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CHAP. tempt w institute elective local authorities. XIX. 
~ define their powers, delimit their areas, or de-

vise for them a system of local taxation, with
out a searching enquiry into local conditions 
throughout South Africa. When however this 
has been done, the government would be in a 
position w transfer functions, such 8:3 educa
tion, from the four colonial administrations, 
partly w the central administration and partly 
to the local authorities. Education may be 
taken as a case in point. The government 
would begin by consolidating the educational 
laws of the four colonies into one South 
African law. Clauses dealing with language 
and other contentious matters might remain 
as they are for the different colonial areas, and 
the widest latitude might be left in these re
spects to the local authorities. Such elasticity 
is the virtue of unitary government. The finan
cial and administrative relations of the central 
government to the local authorities would need 
to be settled on more uniform lines, but eyen 
here differences would be made to suit differ
ent kinds of communities, urban or rural, back
ward or progressive. But generally speaking . 
detailed administration would be transferred 
to the local authorities, while the duty of 
general supervision would be centralised in 
the offices of the national government. The 
necessary staff would be concentrated there 
from the offices of the four colonies, while the 
remainder would be drafted into the service of 
the new local authoritie3. Simultaneously the 
cost would be transferred from the four 001-
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onial divisions tD the South Mrican division of CHAP. 

th 
. ~ 

e estlIDates, partly in the form of the salaries ~ 
and other expenses of the central administra-
tion and. partly in the form of grants to the 
local authorities. Each of the services, in. 
which the agency of local authorities is re-
quired, would then be dealt with one by one 
in the same way. As the process continued, 
the South Mrican divisio:p. of the budget would 
be swollen by successivetran:afers from the 
four colonial divisions which would dwindle 
away until they finally disappeared. 

At the same time . the government would Unification of 
have to proceed with the task of reducing the reYenue. 

taxes of the four colonies to a uniform basis. ' 
To begin with it would pr.obably be best to 
leave the four colonial treasUries to collect the 
taxes as at present, to meet the expenses of the 
·colonial divisions of the budget. The expendi:-
ture provided for in the South African division, 
which would be small at first, could be defrayed. 
from custDms, which are already levied on a. 
uniform scale. The balance would be distributed 
meantime amongst the four colonial divisions. 
Merely as a question of equity the other col-
onial taxes should be replaced by uniform 
South Mrican taxes as soon as possible. But 
again, to consolidate the four colonial systems 
of taxation into one uniform-system is a task 
which should only be attempted as the result 
of exhaustive enquiry. 

Under unification the liability for all col- Unification 01. 
debt. 

onial deb1i3 would of course be assumed by the 
national government. . The burden of these 

AA 



370 

CHAP. debts'is represented by the taxes which each 
XIX. 

----v---' colony must pay to meet the annual charges 
upon them. The same operation, therefore, 
which consolidates the taxes of South Mrica 
on a uniform basis will also effect a uniform 
distribution of the burden of debt. 

:;~r::!~:e. of The same deliberation which is needed in 
establishing local authorities, and in consoli
dating administrative and revenue laws, should 
also be used in the redistribution of the col
onial department3. Transfers of officers to the 
central government and the local authorities 
from the colonial administrations should not 
be haphazard, but made on a plan well con
sidered and carefully prepared. 

Preparation of Th . . will ha schemes by com. ese VarIOUS operatIons ve to go on 
mission. side by, side and in strict relation to one an-

other, and the preparation of the . schemes 
should be entrusted to a strong commission. in
cluding the ablest civil servants of the four 
colonies. The chairman should be a man of 
high ,capacity, with a wide range of adminis
trative experience, and not identified with any 
one part of South Mrica. The commission 
should be large enough to divide itself into 
committees, which could work simultaneously. 
One committee would frame a scheme for the 
establishment of local authorities, a second 
would draft bills for consolidating administra
tive laws, a third committee would draft bills 
for consolidating revenue laws, a fourth would 
prepare a scheme for giving effect to the corre
sponding reorganisation of the public service. 
During the period of reconstruction, the work 
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·of civil service commissioners would be done CHAP. 
XIX. 

by this coIIUDis3ion. It would be the duty of ~ 
the commission as a whole, under the guidance 
of its chairman, to supervise the work of the 
several committees and bring their schemes 
into harmony with one another. The results 
of its labours would: then be presented to the 
national government in a series of schemes or 
Teports. The government would consider and 
give effect to them one by one, partly by means 
'Of consolidating measures enacted by the legi-s
Iature,partly by administrative action. The 
-work of unification would thus proceed without 
hurry, and subject to the fullest and most.pub-
lic consideration . 

It will thus be seen that the framing of a Technical difti
. ... h' 1 culties of nnifi· umtaryconstitution IS a muc 'SImp er process cation less than 

than the framing of a federal constitution The t~ose of fedel'a-• laon. 
latter must include a division of all the duties 
and revenues between the States and the 
federal government. Such divisions between 
central and local authorities are comparative1y 
easy to make, as experience directs from time 
to time. But to sit down and make workable 
divisions which will be binding for all time, 
or at least alterable only by a formal revision 
of the constitution, is a difficult and precarious 
task. Unification simply means the establish
ment of one governorship, cabinet and parlia..; 
ment to take the place of four; and whateveJ;' 
obstacles the jealousies, suspicions, and pre
judices of men may present, it is _a constitu
tioruU operation of a simple kind. 
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ClHAP. In this view of the results so far attained in XIX. 
--------- our enquiry we have confined ourselves ex-

!r: fo!::n'i!:f.~ elusively to the administrative problem. We 
traiiYe before h h that th fir t te . . politicr.1 pro- ave sewn e ssp must conSISt ill 
blem. the establishment of a central government 

whether federal or unitary. But we have 
offered no suggestion as to what the political 
character of that government should be. It 
is of vital importance to prepare a plan shew
ing how the work of government is to be organ
ised, before we begin to consider how the 

. people of South Mrica are to control the doing 
of it. We should decide first of all what the 
administrative needs of the country are, and 
then try to frame a system of political control 
adapted for dealing with them. A conStitu
tion capable of gathering up the strange in
tractable threads of this country and of weav
ing them into the fabric of one national life is 
not to be constructed. from plans prepared for 
Europe,' America, or Australia. While study
ing their models with profound respect, let us 
still remember that every detail of our own in
strument should be fashioned to' suit the ma
terial of South Mrica. Its mechanism must 
be conceived in our own brains and wrought 
with our own hands for the work before us; 
and we must so contrive that it can still be 
altered and enlarged to meet the growth and 
change of future years. It is for this reason 
that in the course of our enquiry we have con
centrated our attention on ilie administrative 
work of government first of all, and have left 
its political aspects for later consideration. 



CHAPTER XX. 

THE STARTING OF A NATIONAL GOVERNMENT IN 

AUSTRALIA .... 

The establishment of the Commonwealth of . CHAP. xx. 
Australia involved the setting in motion of ~ 
th h· fIt G Establishment e mac lllery 0 a comp e e new. overnment of central gOY. 

·th I . I t· t· d . d· . I ernment a gra--WI egis a Ive, execu lve, an JU ICla or- dual process. 

gans-distinct from,and supplementary to, 
the six State Governments already. existing. 
It is obvious that all this new machinery could 
not be set up, and started in full working 
order, in a single day. It was easy to pro-
claim that the. Constitution of the Common-
;wealth should take effect on a certain day; but 
-on that day, and for many days after, only 
very small instalments of actual political 
union could be achieved. Departments had 
to be organised, and laws had to be passed; 
and in order that laws might be passed, and 
the Executive Government be given the repre-
sentative character which would enable it to 
exercise its functions, it was first of all neces-
sary that elections of members' of the first 
Commonwealth Parliament should be held" 
.and that the Parliament should meet and 
settle down to business. 

o Contributed by Mr. R. R. Garran, M.A., of the New 
South Wales Bar, author of "The Coming Commonwealtb," 
and joint author of "The Annotated Constitution of the 
Australian Commonwealth." 
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~~. The process of starting the machinery had 
~ received 'a good deal of attention from the 

CODStitutiOD f f h C .'. d h C . prOYided for ramers 0 t e onstltutlOn; an t e onstI-
::.4!.SUiODa,1 tution itself, and the Imperial Act in which it 

was embodied, contained numerous provisions 
relating to the initiatory period, and designed 
to- enable the federal machinery to be set in 
motion smoothly and gradually. These pro
:visions may be classified generally as follows: 

1. Provisions for the performance of cer
tain preliminaries before the actual es
tablishment of the Constitution, to 
come into effect immediately upon the 
establishment. 

2. Provisions for the gradual transfer to the 
Commonwealth of certain functions 
hitherto belonging to the States . 

. 3. Provisions supplying the temporary 
want of federal legislation by means 
of,-
(a) temporary legislation laid down by 

the Constitution itself, "until the 
Parliament otherwise, provides," 
and 

(b) rules for the temporary adaptation 
of State laws to federal require
ments. 

4. The general scheme of the Constitution. 
which, in respect of most of the matters 
within the legislative powers of the 
Commonwealth Parliament, allowed to 
the States a concurrent legislativ6' 
power so far as the Commonwealth 
~ar1iament had not occupied the field. 
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The nature of t:ese various provisions, and CHAP. 

h 
~ 

t e way in which they operated, will appear ~ 
more clearly and in greater detail from a his- A historical 

I ,. summary the 

tori cal summary of the steps bv which the best illustl'8.tioD. 
J' of the nature 

Constitution, and the great departments of &nfd
th 

operatio.n 
·0 ese prOWl-

the Federal Government. were actually set in siona. 

motion. 

Proclamation 01 the Constitution. 

The Constitution Act enabled the Queen to Appointment of 
a day for the 

declare by Proclamation that on and after a establishmed 
, of the Common-

day therein appointed, the people of the wealth. 

several Australian Colonies should be united 
in a Federal Commonwealth. The Common
wealth was to be established~ and the Consti
tution of the Commonwealth was to take effect, 
on the day so appointed; but before that time 
the Queen might, at any time after the procla
mation, appoint a Governor-General of the 
Commonwealth. 

By proclamation dated the 17th September, !pp::!!:!~:! 
1900, the Queen appointed the 1st January, GeneraL 

1901, for the establishment of the Common-
wealth. By letters patent of the 29th. Octo... 
ber, 1900, the Queen· purported to constitute 
the office of Governol'-General-a step which 
appears to have been unnecessary, as the office 
had already· been constituted by the Constitu-
tion enacted by the Imperial Parliament; and 
by Commission of the same date the Earl of 
Hopetoun was appointed to' the office of 
Governor-General. 
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CHAP. Lord Hopetoun arrived in Sydney on the xx. 
~ 15th December, 1900-seventeen days before 

r:i:~ l' 0: 0 ~~ the day fixed for the establishment of the 
General. HiB Commonwealth' and he promptly set to work t11'Bt Btep to ' 
seclU'e 1'esponBi- to secure responsible advisers in order that 
ble adyise1'B. " 

when the appointed day came, his Executive 
Council might be immediately appointed and 
sworn in. He first, on the 19th December, 
sent for Sir William Lyne, who was then 
Premier of New South Wales, the senior and 
most populous Colony of the group. Five 
days later Sir William Lyne declined the re
sponsibility, and Lord Hopetoun, in accord
ance with Sir William's advice, sent for Sir 
Edmund Barton, who had been leader of the 
Convention which framed the Constitution, 
and was the recognised leader of the federal 
movement in Australia. Sir Edmund Barton 
accepted the task, and a few days later an
nounced to His Excellency the names of the 

Theconstitution members of the proposed administration. It 
of 'he p1'opoBed • ed d . bl .. I 
cabine'- EYer, was recogms as a esna e prlnClp a..-
stat. rep1'esent- ., 
ed. though not expressly reqUIred by the Consti-

tution-that each State of the Commonwealth 
should be represented in the Cabinet. The 
maximum number of Ministers of State pro
visionally fixed by the Constitution was seven; 
but in addition there were summoned to the 
Executive Council two "Ministers without 
portfolio"; the whole list being as follows: 

From New South Wales: Sir Edmund Bar
ton (Prime Minister and Minister of External 
Affairs); Sir William Lyne (Minister of 
Home Affairs); Mr. R. E. O'Connor (Vice-
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President of the Executive Council, without CHAP. 
XX. 

portfolio). From Victoria: Mr. A. Deakin ----v---' 

(Attorney-General) ; Sir George Turner 
(Treasurer). From Queensland: Sir J. R. 
Dickson (Minister of Defence). From South 
Australia: Mr. C. C. Kingston (Minister 
of Trade and Customs). From Western 
Australia: Sir John Forrest (Postmaster-
General). From Tasmania: Mr. N. E. Lewis 
(without portfolio). 

Many of these gentlemen were at the time The offices of 

Premiers of their respecti' ve States' others State Minister , a.nd Federal 
St t M· . te It h Minister found were a e IniS rs. was owever per- incompatible 

ceived from the outset that the offices of State 
Minister and Federal Minister were hardly 
compatible; and the State offices were all re-
signed before Ministers took their seats in the 
Federal Parliament. 

So far, all was only preliminary ;no port
folios could be created or Ministers appointed, 
till the" appointed day," for which everything 
was now in readiness. 

On the 1st January, 1901,-the first day of Arriyal of the 

the twentieth century-at a brilliant cere- (If:in~~d i9~r. 
monial held in the Centennial.Park Sydney ~xeQutiye~oun-, 'cil appomted, 
the Queen's Proclamation and Letters Patent the seYen great Departments of 
were first read' the prescribed oaths were ad- State establish-, ed, and the 
ministered to the Earl of Hopetoun by the J.l~nister8 ap-

pomted to them. 
Lieutenant-Governor of New South Wales; 
and the Governor-General made proclamation 
that he had that day assumed the offices of 
Governor-General and Commander-in-Chief 
of the Commonwealth of Australia. The nine 
members of the Executive Council were then 
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xx. 
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appointed and sworn in. At a meeting of the 
Executive Council held the same day, the 
seven great Departments of State of the Com
monwealth were established, and the seven 
Ministers of State were appointed to adminis
ter them. Lastly, the first number of the 
Commonwealth Gazette was published by au
thority, in which public notification was made 
of the. above proceedings. 

The First Instalment. 

Bdut only t the
f 

Thus, on the first day of January, 1901, the 
epartroen B 0 

Cu.~oml and Commonwealth was fairly launched, with a. 
ExclIe were 
actually trans- Governor-General at the helm and an Execu-
ferred the first. C '1 d' h' . h d day. tlVe OunCl to a VIse 1m; WIt seven epart-

ments created-namely, the Departments of 
External Mairs, the Attorney-General, Home 
Mairs, the Treasury, Trade and Customs. 
Defence, and the Postmaster-General. But 
the only actual transfer of departmental func
tions which took place on that day was with 
respect to the departments of Customs and 
Excise. And even with regard to them, the 
only change was that the immediate control 
passed to the Commonwealth Government, 
and the revenue from that moment went into 
the Federal Treasury, to be dealt with in ac
cordance with the Constitution. The six 

.lnd the State State Tariffs continued in force as before un-
tarUfBandlnter· ' 
State dutlel re- til such time as the Federal Parliament should 
malned In force. • 

frame an Australian tariff; inter-state dutIes 
continued to be collected on the State borders; 
the State Customs laws and regulations, and 
the State Public Service Acts so far as they 
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affected the transferred officers, continued In 
force with the substitution of Federal for 
State authorities; and every officer of Cus
tO'ms and Excise continued to' perform his 
duties as befO're, except that he was now an 
officer, not of his State, but of the Common
wealth (see Sections 69, 70 and 84 of the Con
stitution). 

Revenue and Expenditure; 

CHAP. 
xx. 
~ 

The Customs and Excise Revenue collected Sa f e g u a rd. 
• against undue 

by the CO'mmonwealth was of cO'urse far In expenditure by 
the Common

excess of the needs of the Central Govern- wealth. Three-

d h C .. ·d d th h fourths of the ment, an t e onstItutlOn prOV:l e at t e customs and ex-

ded b I f · f h cise returned to unexpen a ance 0' It, rom mO'nt to' the states. 

mO'nth, shO'uld be paid over to' the States in 
which it was cO'llected. It WO'uld have dis-
located State finances if the State Treasuries 
had been cut O'ff suddenly frO'm this source O'f 
revenue. TO' guard against und~e expendi-
ture by the CO'mmO'nwealth, it was prO'vided 
by the CO'nstitutiO'n (Sec. 87) that for a periO'd 
O'f ten years, and thereafter until the CO'mmon-
wealth Parliament otherwise prO'vided, not 
mO're than one fO'urth O'f the net custO'ms and 
excise revenue shO'uld be applied by the Com
monwealth towards its expenditure, and that 
the remaining three-fO'urths or mO're should be 
returned to' the States (unless applied by the 
CO'mmO'nwealth to the payment O'f interest. O'n 
State debts taken O'ver by the CO'mmO'nwealth 
under PO'wers cO'nferred by the CO'nstitution). 

The expenditure of CO'mmO'nwealth money Provision in the 
. • • Constitution 

can O'nly be effected under apprO'pnatioo made empowering the 
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CHAP. by law. But to meet the exigencies of the xx. 
~ period which must elapse before the first Par-

:~v~~::!lln:; liament could meet and pass an Appropria
spend Comm!'n- tion Act it was specially provided in the 
wealUt mODles, ' 
P1entdl ing fihe Constitution (Sec. 83) that, until the expira-
eeoon 0 a 
Federal Parlla· tion of one month after the first meeting of the 
ment. 

Parliament, the Governor-General in Council 
might draw and spend such monies as might 
be necessary for maintaining any department 
transferred to the Commonwealth, and for 
holding the first parliamentary elections. The 
Commonwealth Government was thus from 
the outset provided, not only' with revenues, 
but with certain powers of expenditure to 
meet its most urgent necessities. 

Appointment of Officers. 

Appointment of The Constitution (Sec. 67) vested in the 
Ofllcel'l prori- G Ge al' C '1 ( d' h sionally vested overnor- ner In ounCl . pen Ing ot er 
lnUteGovernor- •• b h P l' ) h f 6enerallnCoun- prOVISIOn y tear lament t e power 0 ap-
cll. pointing and removing Commonwealth offi-

cers. It was thus possible from the outset to 
appoint from time to time such officers as 
might be necessary in the preliminary organ
isation of the difierent departments. Pending 
Parliamentary legislation, the number of such 
appointments was, as a matter of fact, con
fined to the minimum necessary for immediate 
purposes. 

Transfer of other Departments. 

Other depart- In addition to the Customs and Excise De
ments banl-
ferred to ihe partments the transfer of which, as already 
Commonwealth,' -
bu' State regu- mentioned took place at the time of the estab-
lations atm In' • 
foroe. lishment of the Commonwealth, the Constltu-
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tion empo" ~red the Governor-General, by 
proclamation, to direct the transfer to the 
Commonwealth of four other sets of State de
partments, namely:-Posts, Telegraphs and 
Telephones; Naval and Military defence; 
Lighthouses, Lightships, Beaco!l.s, and 
Buoys and Quarantine. Accordingly by 
proclamations dated respectively 14th 
and 20th February, 1901, the State 
Departments of Posts Telegraphs and 
Telephones, and of Naval and Military De
fence, became transferred to the Common
wealth on the 1st March, 1901-two months 
after the establishment of the Commonwealth. 
The effect of these transfers was, for the time 
being, similar to that already described in the 
case of the Qustoms and Excise departments. 
The control passed to the Commonwealth; but 
State laws and regulations remained in force 
with the necessary substitutions. No procla
mation was made with respect to the depart
ments of Lighthouses, etc., or Quarantine, as 
difficulties presented themselves with regard 
to the transfer of these services in the absence 
of federal legislation; but a comprehensive 
Quarantine Act has recently (1908), been 
passed by the Federal Parliament; and a bill 
providing for the transfer of lighthouses, 
etc., to the extent thought necessary, is likely 
to be dealt with in the near future. 

Parliamentary Elections. 

CHAP. 
xx. 
~ 

One of the first matters to engage the at- Pro yisional 
• f M· . . h hId· fhaI'I' angementa tenbon 0 mIsters was teo mg 0 t e employed in the 
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CHAP. elections for the two Houses' of the first xx. 
~ Federal Parliament. The Parliament, when 

election or the I ted had t t bl' h 'f f1p.i Senate and e ec, power 0 es a IS a unl orm 
BODse.olBep!'6- federal franchise and to make laws to regu-
senta'lveB. ' 

late federal elections-except that power wai 

reserved to the State Parliaments to make 
laws for determining the times and places of 
elections of senators. But for the purposes 
of the first election, it was provided (Sees. 10, 
30,) that the franchise and electoral laws of 
each State should be applied in that State. 
Each State Parliament was also empowered 
(Sec. 29) pending provision being made by the 
Commonwealth Parliament, to determine th~ 
electoral divisions in the State for the House 
of Representatives, and the number of. mem
bers to be chosen for each division. In the 
absence of any provision, each State was to be 
one electorate. Four of the States, in the 
exercise of powers conferred upon them, 
created single member constituencies; but in 
South Australia and Tasmania no electoral 
divisions were made, and therefore at the first 
election these two States each formed one elec
torate. For the Senate each State was one 
electorate returning six Senators. 

The elections for both Houses were ap
pointed to take place at the end of March. In 
'accordance with the provisions of the Consti
tution, the writs for the Senate were issued 
by the Governors of the several States, and 
those for the House of Representatives by the 
Governor-General. The writs were duly re
turned, and on the 9th May the Parliament 
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was opened by the Duke of York under a CHAP. xx. 
special Commission from the King. . ~ 

The Parliament set to work immediately. First measures 

Th fi . fl' I . passed by the erst necessary pIece 0 egIs atIon was an new Parliament 

Appropriation Act to authorize the expendi-
ture of money. The next important measure 
was an Audit Act, to provide for the proper 
keeping and checking of the public accounts 
of revenue and expenditure. Then followed 
a. series of Customs 'and .Excise Acts---
machinery acts providing a uniform system of 
collection and administration, and supersed-
ing the State Acts in that regard, though the 
State tariffs still remained in operation. And 
then came a Post and Telegraph Act, provid-
ing for a uniform administration of the postal 
a.nd telegraphic services, and superseding the 
State laws for the most part-though for 
reasons connected with the. financial pro-
visions of the Constitution, it was not found 
practicable for the time being to unify the 
postage rates, or to provide for the issue of 
postage stamps having currency throughout 
Australia. 

Inter-State Free Trade. 

But the great work of the first session, Chief work of 

which lasted from May, 1901, to October, :~: fll':!::b~::h: 
1902, was the framing of the first uniform fo:~ r!rl'ir u;.!; 
customs and excise tariffs for the Common- ~~~th co::rO!i 
wealth The departmental nreparation of the inter-State • a:-. Free Trade. 
the customs tariff n~cessarilY occupied a con-
siderable time. It was not· introduced into 
the House of Representatives till 8th October, 
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1901; and' after nearly a year's consideration 
~ by the two Houses, it was finally passed into 

law on the 26th September, 1902. From the 
date of its introduction, however, in accord
ance with Constitutional precedent, the pro
posed uniform duties were collected by the 
Customs Department, and the collection of 
duties on the inter-state transfer of goods 
ceased. Thus from the 8th October, 1901, 
there came into force that provision of the 
Constitution (Sec. 92) which declares that" on 
the imposition of uniform duties of customs, 
trade, commerce, and intercourse among the 
States, whether by means of internal carriage 
or ocean navigation, shall be absolutely free." 

One t~mporary The Constitution however provided for one 
exception to the 
principle of the temporary exception to the principle of inter
Inter-State Free 
frade. state free trade, Western Australia, owing to 

the extent of her mining industries and the 
immaturity of her development in other 
branches of production, was collecting a con
siderable proportion of her Customs revenue 
upon imports from other States; and to pre
vent the dislbcation in her finance which it 
was feared would result from the sudden stop
page of this source of revenue, the Constitu
tion made special provision for ~he continu
ance of Customs duties on the transfer of 
goods to Western Australia from the other
States, according to a sliding scale which in
volved an annual reduction of the rates of 
those duties till they vanished at the end of 
five years. It was therefore not until the 8th 
October, 1906, that the principle of inter-state 
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free trade from one end of the Commonwealth 
to the other was completely realized . 

The imposition of a· uniform excise tariff, 
superseding the excise tariffs of the States, 
was contemporaneous with the imposition of 
the uniform customs tariff. 

Commonwealth Public Service. 

CHAP. 
xx. 

. ~ 

The session of 1901-2 also saw the establish- EstablishmeD* 

t f C 1 h P bl' Se . A o"a CommOD-men 0 a ommonwea t u IC rnce ct. wealth Public 

We have seep. that theretofore the officers of aemce I.cL . 

departments transferred from the States to 
the Commonwealth had continued, though 
under Commonwealth control, to be subject to 
the public service laws of the several states 
from which they were transferred; whilst 
there was no public service law at all to govern 
the rights, obligations, tenure and discipline 
of the new officers of the Common~ealth. By 
the enactment of the Commonwealth Public 
Service Act, and the consequent supersession 
of the State Public Service Acts so far as 
Commonwealth officers were concerned, the 
public serVice of the Commonwealth was 
welded. into one homogenous whole; though 
certain· inequalities resulting from the 
existing and accruing rights, under State 
laws, of individual officers, will only gra.-
dually disappea.r. 

Electoral System. 

The last work of the session was the estab- EslablishmeDt 
. . ·1 b' f h 1 1 of a Federal hshment, on a natlOna asIS, 0 tee ectora Fraachiae. 

franchise for. the Commonwealth Parliament, 
BB 
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Cll~' and the law relating to elections for that Pal'-
--v--: liament; the diverse laws of the States under 

which the first federal Parliament was elected 
being thus superseded so far as future federal 
elections were concerned. 

The Federal Judiciar,. 

Second Session. In the second session of the Parliament in 
Bstablishment ' 
of the "High 1903 the High Court of Australia contem-
Court; of Austra· ' , 
I~a." The func- plated by the Constitution as an essential *io... . 

The Defence 
Act. 

part of the machmery of the federal govern-
ment, was constituted. It is not only a general 
Court of Appeal from the judgments of the 
Supreme Courts of the States-and a Court 
whose decisions are final except so far as the 
Privy Council may grant special leave to ap
peal in any particular case; it has also im
portant original jurisdiction in certain cases 
which are, by reason of the subject matter or 
the parties, of a specially federal or inter
state nature; and it has special functions as 
the final interpreter of the Constitution in 
questIons relating to the distribution of con
stitutional powers between the Common
wealth and the States-even the PrivY Coun
cil having no power to grant special leave to 
appeal from its decisions upon questions of 
tliat character. 

Defence. 

In 1903 also the Defence Act was passed 
which effected the national organisation, 
under a unified system, of the last of the 
"transferred services "-the departments of 
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naval and military defence-and superseded, 
as in the case of the other transferred depart
ments, the State Acts and regulations under 
which the Commonwealth Defence Forces and 
the Defence Department had hitherto been 
administered. 

Further Def)elopment. 

CHAP. 
xx. 
~ 

Before the end of the year 1903, therefore, Recapitulatioa. 

the initial organisation of the Commonwealth 
was complete, in all essential points. The 
Executive Government, organised with seven 
departments of State, was working under the 
system of ministerial responsibility to the 
Commonwealth Parliament; the Parliament 
itself was in iull working order, with a fran~ 
chise and an electoral system of its own; the 
Federal Judiciary was constituted and had 
entered upon its duties; the departments 
transferred from the States to the Common-
wealth were governed and regulated by federal 
law; and the Commonwealth Public Service 
was similarly controlled and administered. 

The rest is simply the story of the gradual Pl'ogl'ess made, 
• 1901-190'1. Large 

process of the occupatIOn by the Federal Par- exteniofground 
. • still to be coyel'-

liament of the field of power asSIgned to It by ed, 

the Constitution. It is. hardly necessary to 
say that, in the seven years which have elapsed 
since the Federal Parliament entered upon its 
duties, only a comparatively small part o.f 
that field has been covered. Much indeed has 
been done, but much more remains to be done. 
Acts have been passed relating to Naturaliza-
tion and Immigration; Patents, Trademarks, 
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OHAP. 
XX. Copyrights and Industrial Designs; provid .. 

---v---..- ing for Census, Statistics and Meteorological 
observations; dealing with Conciliation and 
Arbitration for the settlement of industrial 
disputes extending beyond the limits of any 
one State; the service and execution through
out the Commonwealth of the process and 
judgments of State Courts; and many other 
subjects of common concern. Under the wide 
powers of legislation conferred by the Consti
tution upon the Federal Parliament, many 
other subjects of vast importance remain to be 
dealt with; and the process is likely to be con
tinuous for many years to come. 

~ll~nt of the But meanwhile the fact that the Common
limitation 1m. 
poae~ .bY.1 the wealth Parliament has power to legislate as to 
leg .. a. ve . 
po.en of the a gIven subject does not affect the validity of 
Commonwealtb •• S I' I' h b' d on tbe State eXIstmg tate egIS atIon on t e su Ject, an 
legillaturea. • 

does not prevent the State ParlIament from 
adding to or altering their legislation from 
time to time. Few of the Commonwealth 
powers of legislation are exclusive; and those 
few have relation to matters which in their 
nature can only be dealt with by the Common
wealth Parliament. Generally speaking, the 
only limitation on State Legislative powers is 
that they must not be exercised in a way which 
is inconsistent with the Constitution, or with 
laws passed by the Commonwealth Parlia
ment. State Legislative powers and State 
laws are expressly preserved, except to the ex
tent of such inconsistency (Sections 107, 108); 
and it follows that the establishment of the 
Commonwealth crea.tes no hiatus, in respect 
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of matters within the general legislative 
power of the Commonwealth Parliament, until 
such time as the Commonwealth Parliament 
has leisure to deal with them. 

CHAP. 
XX. 

Thus the process of assumption by the Com- The &Il8umpiioB 
of functions by 

monwealth of governmental powers and func- the . Commoa-
. h f h fi bee d '11 . wealth, a gn-tlOns as rom t erst n, an WI contmue dual proce ... 

to be, a gradual one. The Federal Govern-
ment was not encumbered at the outset with 
a vast load of duties and obligations which it 
could not be immediately ready to undertake; 
it was empowered to assume them piecemeal, 
from time to time, as opportunity ofiered, and 
as the development of federal organisation al-
lowed. In no other way would it have been 
possible to inaugurate the federal system 
without jarring and confusion. 



PART IV. 

THE MACHINERY OF POLITICAL CONTROL. 



CHAPTER XXI. 

THE SUBJECT MATTER OF POLITICS. 

Parliamentary Government is an original CHAP. 

product of the British Isles, where a com-~ 
parative immunity from the wars which Colonial instita-

. • ,tioDS malt be 
agItated the continent of Europe enabled it interpreted in 

. the light of the 
to develop. if From England the seed has Brlti.. Consti-

ad • . h . ·f hI· . 'ation of _biah 
s(. e In t e .. course 0 t east two centurIes they are re,l'O' 

t d··l't f h ld d" h dactionlo ery Ilierent parts 0 t e wor ,an as 
reproduced itself in a variety of different 
forms. In the case of the larger colonies 
of the British Empire it is as though cuttings 
had been taken from the original tree and 
planted in their soil; for each colonial con
stitution is practically that of the United 
Kingdom, with this important differen~ 
that in order to extend its customs to new 
countries it has been necessary to write· them 
down. But while these documents differ in 
many p~ints of detail, they follow the same 
principles, and cannot be understood apart 
from the history of the parent constitution. 
The account of parliamentary government 
which we are about to give may be applied, 
therefore, with equal truth to the original 

o Parliamentru:y institations developed independently in 
Hungary. and Sweden, but other countries have been little 
iDluenced by their example. 



392 

CHAP. growths and its later off-shoots, and we need 
XXI. 

-:v---- not as a rule interrupt the narrative to dis-
criminate between the two. 

haeaiJ of the Much attention has been paid by modern 
... tllie. 

jurists to the important part which the use 
of writing plays in the development of law. 
In primitive communities the relations of 
men to each other are regulated by custom, 
and they look to th:eir ruler whether he be 
priest, king, or tribal chief to declare what 
the customs are. But so long as the state of 
the law depends on the verbal utterance of 
the ruler he can declare and interpret cus
tom in whatever way may best suit his own 
pmposes from time to time. A great ad
vance in the direction of personal liberty IS 

made when he is obliged to set down in writ
ing the rules by which he proposes to abide. 
By the publication of the law the ruler binds 
himself and limits his own power. The law, 
however, whether written or otherwise, con
tinues to be developed by decisions given, 
e,ither by the ruler or by the courts he has 
established on cases brought before them. 
From time to time this case law develops 
rules which are found to be out of harmony 
with the needs or sentiments of the, people. 
The judges must -then be instructed to adopt 
some new principle, and the whole com
munity whose affairs are to be regulated must 
be told in clear, and definite language how 
far it is proposed to depart from existing 
rules' of law. This can only be done by de-;
claring the new rule in written form. In 
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other cases industrial· or social conditions 
may have developed too fast for the process 
of legal development in the courtst.o have 
kept pace with the change, and a delibera.te 
addition to the law must be made. Here 
again the nature of the addition must be de-
clared in writing. 

CHAP. 
XXI. 

Documents of this kind used by Govern- COD8titutioaai 

f d I · h· d· h gOYerDmeDt be-ment or ec armg, c angmg or exten mg t e gina .whilD gOY-
• • erDIIleDt' mas t 

law are descrIbed as statutes. Law In the secure some 

f f t eced t · . h d· form of popular orm 0 cus om or pr en IS In t e con 1- appronJ before 

tion of a fluid, and cannot be deliberately ::.ting • 8ta

shaped by the government to meet the needs 
of the community until it is crystallised in 
statutory form. But as soon as custom or doc,.. 
trine is declared in writing, the exact terms 
of the declaration can· become the subject of 
discussion between any number of people and 
be used as a record of decisions at which they 
arrive. When, however,it is recognised that 
statutes cannot be enacted by government 
until their terms have been discussed and 
settled with some representatives who speak 
for those who will be called upon to obey 
them, the first step in the direction of popular 
government is made. The second step is to 
secure that revenue cannot be collected,and 
the third that it carolot be spent, except inac-
cordance with the terms of a statute. The 
process of framing estimates described in 
Chapter. XVI. means that the government 
prepares a list which shows not only the func-
tions which it proposes to undertake, but the 
scale upon w~ich it proposes to undertake 
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them. That list is then discussed item by 
item between the government and the repre
sentatives of the people, and when agreed 
upon in all its details, is ratified by a statute 
called the Appropriation Act which limits 
the government to that programme with the 

. force of law. 
The fiDai ltep i. A further extension of popular control is 
.. reduce the 
m!,*~odl ~f ad- attained when government is expected to r&
IDlDlst •• tiOD to 
ltatUtGl'J fol'lll. duce the method in which each principal 
8tmesil of &he •• 
admini*.Uve functIOn IS to be executed, to statutory form. 
natute. Wh . 

en government has deCIded to assume 
some new duty, the matter is entrusted to a 
minister, who in consultation with his per
manent officials, frames an estimate and plan 
of action for discussion by the cabinet. 
When the scheme has been finally adopted by 
the cabinet, the estimate is brought, before 
parliament, and in supporting it the respon
sible minister explains in detail the proposed 
plan of action. A discussion follows, not 
only in parliament, but in the press outsidef 

and from this discussion the minister is able 
to form a more accurate judgment of the 
trend of public opinion. When the estimate. 
is passed, his administrative staff at head
quarters proceed to execute. the new function. 
In other words. they explain the plan of ac
tion to the officers in the district, to whom the 
actual execution of the details is committed, 
and give them directions as to how those de
tails are to be carried out. in doing so they 
will consult these officers, who are in closer 
touch with the actual facts than themselves, 
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as to how each detail should be arranged, and 
communicate the results for the information 
of the minister. He on his part will exer
cise a general supervision over the whole of 
the operations in order to see that they are 
conducted on such lines as will be acceptable 
to parliament when next they meet. The ex
perience of actual administration gives 
everyone concerned in it a closer acquaint
ance with the facts, and is certain to modify 
the plan of action as originally conceived. In 
many cases the officials will find that they 
cannot give effect to the purpose of govern
ment unless they are authorised to coerce re
calcitrant individuals who are opposed to it. 
In order to establish a certain standard of 
education public officers must have powel.' to 
compel parents to send their children to 
school. In other matters they will find that 
the execution of the plan requires t~em to. do 
things which the ordinary law forbids them 
to do. In stamping out cattle disease for 
example, the officials may find it necessary to 
seize and kill infected animals, and bills are 
prepared to provide the necessary powers. 
Parliament, however, habitually jealous of 
tlie invasion or restriction of private rights, 
will only grant extraordinary powers when 
convinced of the necessity, and often hedges 
such grants with minute directions as to how 
they are to be exercised. In. this way the ad
ministrative statute comes into existence, ex
amples of which may be seen in the education 
laws of any of the four Colonies. 

CHAP. 
XXI. 

.-v-



396 

c::r In other directions the statute law is used 
--v----' to supersede the original powers of govern

:~~:r::::~: ment and to limit the royal prerogative. For
tntional custom merly the Crown exercised the right of grantlomeilmea re-
duoed to .tatu- ing municipal privileges to towns by charter: 
&OI'J fOI'III. . 

but powers of local self-government are now 
invariably delegated and defined by Acts of 
parliament or by orders made by ministers in 
accordance with such Acts. The constitu
tion itself is also the subject of statutory 
change. 

rh e priuclpal In England the constitution is based on lubject matte. 
of polUlca oon- custom but in extending these customs to the IIBta in Bettllng , 
wbal changeBcolonies it has been necessary to reduce them 
aN to be made . 1 B" h d 
ill o. additions to WrItten ru es. ut In eit er case any e-
to theBe varioul .' .. 
lliDd s of ata- lIberate changes whIch reqUIre to be made 
iDle.. are discussed by the government and parlia-

ment, and expressed in statutory form. 
When the process of reducing customary 

practice to written form has continued for 
some time, the statute law covers so much' 
ground that some of its terms have to be 
altered before any important change of in
ternal policy can be made. The making of 
these changes is largely the subject matter of 
politics, and in Part IV. we propose to con
sider the machinery by which they are 
effected under the institutions of the self
governing colonies of South Africa. 'Ve 
must examine first of all the different parts 
of the various machines before we proceed to 
enquire how they work. 

The political In each of the four colonies political con-machinery 0 f . ' 
the four colo- trol is vested in a government which conSIsts Iliel. 
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of a governor, a group of ministers, and a CHAP. xxI. 
legislative'council and a house of assembly. "----v----

The lower houses are all elective, and so is the 
upper house in the Cape Colony, while the 
three other legislative councils are nomi-
nated by the governor. There are many 

• differences of detail in the provisions estab.;. 
lishing governorships, ministries and parlia
ments which may beunders~ood by reference 
to the tabular statements appended to this 
book. The main' provisions relating to the 
governors are set forth in Statement No. Statement Ko. 

XXXI. ' The number and character of the XXXI. 

portfolios in each ministry will be found by Statement Ko. 

reference to Statement No. III. appended to III. 
Part I. The number of members in each 
house of parliament is shown in the same 
table. Further details as to the constitution 
of these houses are given in Statement No. Statement No. 
XXXII. XXXII. 

The nature of the electoral franchise and 
the method of registration in each colony is 
given in Statement No. XXXIII. The dis- Statement No 
'b' f . .. d XXXIII. 

tll utIon 0 voters mto constItuencIes an 
other details relative thereto are given in 
Statement No. XXXIV. The distribution Statement No. 

f d '1" 't' XXXIV. o voters an popu atlOn mto constI uenCles 
is, for greater clearness, shown in graphic 
form by means of diagrams. The geographi- . 

. 'b' f b' ed b Parhamental'Y cal dlstrl utlOn 0 voters can e arrlv at y diagrams. 
comparing the diagrams with the map, ap-
pended to Part I., and with the five detaihlate No. I. 

maps of the urban constituencies, which to-
h . h' h d' '11 b l!' d' h Platea NOB. III. get er WIt t e lagrams WI e loun In t e to VII. 
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pocket at the end of the Book. In the next 
succeeding chapters we shall endeavour to as
certain how, through the medium of all this 
machinery, government is controlled by publIc 
opinion in the performance of its functions. 
And in doing so we must try to get at the 
facts themselves, and not allow their real 
nature to be disguised from us by the forms 
in which they are clothed. 



CHAPTER XXII. 

THE SOVEREIGN. 

For the sake of brevity the word "Sover- CHAP. 
XXII. 

eign" will be used in this and the following -~ 
chapters to indicate the governor of a colony IrIs e a I! i n g of 

, oyerelgn and 
as well as the Kmg, unless from the nature of Parliamenl; in 

, , these Chapters. 
the context It IS plainly used in some other 
.gense. Similarly the word "parliament;' 
which in its technical meaning includes the 
sovereign, will be used in its popular sense 
as signifying the two legislative chambers. 

In the legal theory of the constitution it Ministers and 
., not the Boyer
IS the SovereIgn who makes as well as eign are respon-

h I . . h' h sible for the executes t e aws. It IS In IS name t at g DYernmen l; 

I, . 11 d " d carried on in hi. par lament IS ca e Into eXIstence, opene ,name. 

prorogued or dissolved, and to his person that 
the formal ceremony of state is attached. But 
except in certain matters and on certain 
special occasions, he is bound to act on the 
advice of his ministers, and though cognisant 
of all they do in his name he is not respon-
sible for it. 

In theory the King is supposed to receive T,he PriyYCo~n-

h ad , f " h 'd' h eil or executlye t e VIce 0 mInIsters w en presl mg at t e council at which 
, C 'I h" advice of minis-PrIVY ounCl and a governor w en presldmg tel'S i8 given ~ 

h· . 'I I t' h Boyereign 18 at IS executIve counCI . n prac ICe, ow- merely a ma-

h b d ' 1 f h chine for pro-ever, t ese 0 les on y meet or t e purpose mulgating l;he 

f 1 . d d" 1 1 if acts of goyern-o p acmg on recor an gIvmg ega e ect to ment. 

ee 
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CHAP. decisions already arrived at by ministers 
XXII. 

---v----.-- whether in cabinet or otherwise. The per-
sonnel of the executive council of the Cape 
Colony, like that of the Privy council in 
England is not even identical with that of the 
cabinet; for it includes the former as well as 
the present ministers of the Crown. But 
only members of the cabinet for the time 
being are summoned to its meetings, though 
certain personages who have never been mem
bers of a cabinet are summoned to the meet
ings of the privy council. 

Whea questionB At any moment, however, a political crisis 
of IIhanging the 
defaclogoyern· may arise when the 'Sovereign may be called 
meDt arise, the • • 
80nreign may upon to decIde for hImself whether he shall 
be ealled upon • • 
to act on hiB dIssolve parhament or refuse to do so, or 
.wn respoDBi- h h h h 11 d' . d Itillil. W et er e s a ISIDlSS a government an 

call upon the leader of an opposition to form 
another. In such delicate and important 
matters it may be his duty to reject the advice 
of his existing ministers. In the theory of 
the constitution, however, the incoming 
minister is responsible for what he does. We 
shall revert to this subject later, when dis
cussing the relations of the Sovereign to thE" 
cabinet and parliament. 



CHAPTER XXIII. 

THE MINISTRY. 

Except under abnormal conditions referred CHAP. 
XXIII. 

to at the close of the last chapter, the actual ~~ 
ruler of the country is not the Sovereign but ~he . Sovereign 

IS the legal, but 
the prime minister, and the real council of :!:f~~~~n;:t~ 
state is not the privy council nor the execu- ruler. 

tive council but the cabinet. This body IS 
composed of ministers selected by the prime 
minister to superintend on his behalf the de-
partments which he cannot undertake to ad-
minister himself. In some cases the prime 
minister assigns all the portfolios to his col-
leagues and confines himself to superintend-
ing their work. 

As we have seen it is the cabinet which de- Enquiry as to 
'd h . h C ' b d' d real nature of Cl es w at actIOn t e rown IS to e a vIse the ca.binet. 

to take, and those decisions are merely ratified 
and recorded at the meetings of the executive 
council As therefore the cabinet is the 
virtual government of the country it is neces-
sary that its real character should be under-
stood. 

As we have shewn in Chapter XXI. there All administra.
. d dB·' 'h . t't t' tive control IS a ten ency un er ntIs InS 1 U Ions to fin&lIyeulmi-

'be' th f f' t t tes h h na.tes in the prescf! In e orm 0 s a u ow t e prime minister, 

various duties of government are to be per-
formed. But however precise the statutes 
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may be, some discretion has still to be left to 
----..----- the officers charged with the duty of adminis

tering them. Though the law relating to 
stock disease may prescribe with some 
minuteness of detail how the local inspector 
is to act .when redwater o~ rinderpest ap
pears in his district, much will remain to his 
own discretion. When in doubt, he will refer 
to the permanent head of his department at 
the seat of government, who may reply on his 
own initiative with such instructions as he 
believes the minister in charge of the depart
ment would approve. If, however, an issue 
of importance is raised, the permanent head 
refers to the minister and obtains instruc
tions. In some cases the mmister himself 
will have to refer to the prime minister in 
cabinet council, and must abide by his deci, 
sion, even though he disagrees with it. Not, 
only must he give effect to it, but he must Qe 
prepared to justify such decision in public, 
and if he is not, his only alternative is to re
sign his office. 

The cabinet i. The cabinet whatever its internal divisions 
the prime minls- ' 
ter'. advisory may be must present a united front to par-
council, and not ' 
a commlthe liament and the public. But to say that the 
competent to.. , . . 
bind itB chalr- mmOrIty SO long as they rem am In the 
maD t'Iit.h in- b' db' . f h 
"l'uctions. ca met are boun y the deCISIOn 0 t e 

majority is not an accurate statement of the 
position. Very often a prime minister puts 
a question upon which the cabinet is divided 
to the vote. But he is not obliged to do 
so. The final decision rests with himself. 
and he is not called upon to do more than 
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listen to the opinions of his colleagues before 
giving it. If they refuse to accept his de
cision he can ask them to resign, and if the 
whole of his colleagues retired he could still 
remain in office, provided that he could find 
others to take their place. When however 
the prime minister retires or d~es, all his col
leagues at once vacate their offices, and a new 
prime minister is charged with the task of 
constructing a new cabinet. It is impossible 
in the light of these facts to regard the 
cabinet as a council of heads of departments 
with the prime minister in the chair. The 
real relation of the prime minister to his col
leagues is that of an admiral to the captains 
in charge of the ships which compose his 
fleet. So long as they retain their commands, 
they are bound to abide by his decisions and 
to uphold his policy, even though a majority 
of them may differ from him when asked for 
their advice in a council of war. The same 
principle of loyalty forbids a minister to be
tray in' public a difference of opinion between 
himself and his chief, so long as he remains 
in the cabinet. The prime minister is indeed 
the de facto monarch, so long as a majority of 
the people, as reflected by a majority in par
liament, is prepared to support his rule. To 
a great extent the country will judge him as 
it judged the medireval kings by the minis
ters he chooses, and by his ability to retain 
their willing obedience. The relative strength 
of their characters and positions will det.er
mine how far he defers to them or they to 

CHAP. 
XXIII. 

---V---' 



CHAP. 
XXIII. 
~ 

him. He consults them as a matter of course 
before he acts, in order to see how far they are 
willing to go, in helping him to retain the 
support of parliament, or failing that, of the 
nation at large. For the moment he loses hIS 
majority in parliament he has either to resign 
or to appeal to the electors to give him a par
liament which is prepared to support him in 
power. We must pause, however, to examine 
the working of parliament itself, in order to 
see what its real relations with the ministry 
are. 



CHAPTER XXIV. 

PARLIAMENT. 

In Chapter XXI. we remarked that CHAP. 

1· . . 1 . XXlV. po ItICS are mam y concerned w~th the dis- ~v __ 

cussion of proposed changes in the existing The settlement 
•. • . of supply be-

law and admInIstratIOn. Under constItu- tween ministl'J' 
. and parliament 

tIonal government there is a tendency to .re- must take place 
• • every year. 

'qUIre that such proposals shall be stated m 
writing and become the subject of discussion 
between the government and parliament in 
the form of bills, which when agreed upon, 
become statutes and are incorporated in the 
law. In the earlier days of parliamentary 
institutions, the government, which was then 
the King, was tempted to avoid these discus
sions, by neglecting to summon Parliament, 
which then fell back on the expedient of de
dining, when it met, to vote supplies for more 
than twelve months. In England this prac
tice was finally established in 1689 after the 
Revolution which cost James II. his crown, 
and at the same time it was secured that a 
standing army could only be maintained in 
virtue of a mutiny act, which requires to be 
re-enacted 'by parliament every year. 

The ministry, which has now taken the place 
()f the King, is therefore compelled to revise 
its programme of administration, and re-
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submit it for discussion with parliament at 
~ each annual session. Even if it happened 

that the ministry had no changes to propose 
in the common or statute law, it has always to 
ask parliament to renew its statutory power 
of spending money, and in doing so it will be 
called upon to justify its administration in 
detail and also as a whole. The power of the 
government to collect taxes under the existing 
revenue laws, except where they are granted 
like the income tax in the United Kingdom 
for one year only, continues to operate. They 
can go on gathering money into the treasury; 
but their power to spend it ceases at the end 
of the financial year andean only be renewed 
by the sanction of parliament. We may be
gin therefore by seeing how ministers and 
parliament deal with the raising and ex
penditure of public revenue. 

Oae~UoDi of All questions relating to the levying of 
iaIatlon 01' IUp-
ply &I'e ol'igin- taxes or spending of money must be first in
ated in commit-
tee, but a II troduced in the lower house. The treasurer 
decisions &I'e. • 
fiDally ratified begms by movmg that the house do resolve 
in ItatutOI'J. If' .' f d I 
form. Itse mto a commIttee 0 ways an means. t 

is to be understood that the house, like other 
public assemblies, can appoint from its mem
bers committees, and refer business for their 
consideration. Such committees are presided 
over by a chairman. not by the speaker, and 
their business is conducted in a less formal 
way than when the house is in full session. 
If, however, it is desired that some business 
should be dealt with by all the members of 
the house, but in a manner less formal than 
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is prescribed by the rules which are observed CHAP. 
. f 11 . h XXIV. 
III U sessIOn, t e house appoints a com-~ 
mittee consisting of the whole of its mem-
bers. It is then said to resolve itself into 
committee. A committee of the whole house 
does not sit apart. It uses the same chamber 
but to signify that the house is in committee, 
the speaker leaves the chair, and another and 
lower chair is taken by the chairman of com-
mittees. ,Vhen the treasurer 1110VeS his mo-
tion the house is still in full session with the 
speaker in the chair. The treasurer then 
describes to the house the financial position 
of the country, and explains what revenue the 
government requires and how it proposes to 
raise it. His speech is followed by a general 
discussion on the whole financial position, in 
the course of which any question which has 
the remotest bearing on the economic position 
of the country may be raised. When the mo-
tion or motions relating to new taxation have 
been carried, the bills necessary to give effect 
to them are introduced at a later date, and are 
dealt with just like other bills, except that 
they cannot be amended in any way which is 
not consistent with the motion upon which 
they are founded. 

The estimates of expenditure are discussed P dl' 0 C ~ d u p •• 
a op .ed III 

in detail and passed vote by vote in another granting 8upply 
.hows that the 

committee of the whole house, called the L'OJ11- ultimatecoutPOl 
of administpa

mittee of supply. As we have seen above the tion belongs to 
• . theminidl')',not 

estimates are a detaIled and comprehenSIve to parliament. 

programme of the whole administration for 
the coming year. Members of the house can 
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CHAP. move that an item should be reduced or struck 
XXIV. 

----v-- out, and in this wayan opportunity can 

Statement 
XllY. 

always be found upon which to raise the dis
cussion of any matter however small. It is 
in the power of the house on a motion of a 
private member to strike out or reduce an 
item, sub-head or vote, but the South African 
constitutions contain the provision made In 

the standing orders of the House of Commons 
that no increase of expenditure can be moved 
except by a minister. This prohibition may 
serve to remind us that the scheme of· ad
ministration embodied in the estimates is the 
programme of the ministry and not of parlia
ment. Parliament holds the purse strings 
and may refuse to release them or may draw 
them tight here and there. When the 
ministry has proposed to do this or that par
liament may refuse the means, but it cannot 
order government to do what it has not pro
posed to undertake nor can it vote the money 
required ,for such purposes. It is for minis
ters in fact to plan the administration and 
though parliament may reject or curtail their 
proposals, it cannot extend them, still less 
can it initiate a budget of its own. \Vhen 
all the votes on the estimates have been dis
cussed and passed, parliament then passes a. 
short formal Act, a specimen of which will be 

No. found in Statement No. XXXV. In this 
wa.y the raising and spending of revenue is 
reduced by parliament to the form of statute 
law. i 



Let us now see what happens when some iIfti: 
change in or addition to the ordinary law is -~ 

Proposed The minister in charge of the Pl'oc.edllre.i. . dealIng wItil 
measure moves that leave be giveI1 to intro- bills .in.il'oduced 

by ministers. 
duce a bill for altering the law of prescrip-
tion or of public education or for some other 
purpose, and when this is passed, proceeds to 
move that the bill be read a first time. 
After the adoption of this motion the title 
of the bill is read pro forma by the Clerk. 
The reading of the whole bill would involve 
a useless waste of time, as when printed it 
can be read by members for themselves. As a. 
rule both these motions are passed without 
debate, as they represent the formal method 
of bringing the bills into members hands. On 
a subsequent date the minister in charge of 
the bill moves that it be read a second time, 
and on this motion is discussed the question 
whether the principle of the measure is ac
ceptable to the house. If the house resolves 
that the bill should be read a second time it is 
then in most cases referred to a committee of 
the whole house, in which the details of the 
measure are considered and amended. Some
times, however, a bilt which has technical 
aspects is referred to a select committee to be 
reported upon, and the committee of the 
whole house discuss the details and amend 
the bill in the light of the report of the select 
committee. This is the practice observed in 
South Africa, but in the Imperial parlia
ment a select committee or grand committee 
does the work which would otherwise be done 
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CHAP.· by committee of the whole house. The discus
XXIV. 
~ sion in committee of the whole house is free 

and informal, and a member may speak as 
often as he likes. When the committee of the 
whole house has completed its work the bill 
is reprinted in • such a way as to show the 
alterations made by the committee in the 
original draft. The bill is then considered 
by the house in full session with the speaker 
in the chair, when the amendments adopted 
in committee are proposed for adoption by 
the house itself. A fresh debate may 
take place on every amendment, but each 
member may only speak once. Further 
amendments may be introduced but only 
under certain restrictions, and sometimes 
when the house becomes dissatisfied with 
the form of a bill it is recommitted for 
further discussion in committee. 'Vhen the 
report stage is completed, the minister moves 
that the. bill be read a third time, and the 
house may then discuss whether the measure 
as amended is desirable as a whole and such 
that it ought to become the law of the land. 
If passed through the third reading, the bill 
is sent to the other house where the same pro
cess is repeated from beginning to end. 

Bme introduoed Hitherto we have spoken as though bills 
::!.r:,!~t:n~;b~ were introduced by ministers as a matter of 
palled by taolt course In practice the maJ' ority of bills that iDdalgenoe of • 
ministry. pass are so introduced, as will be seen by 
Btatement No. reference to Statement No. XXXVI. As we 
XXXYI. have said, no one but ministers may introduce 

measures providing for the raising or ex-
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penditure of public money; but with this ex
ception, and it is a very large one, eachpri
vate member may propose any number of 
bills. If, however, the bill should conflict 
with the government's policy, the government 
will oppose it; and as they control a majority 
in the house the bill will be lost. In most 
cases, however, the government as such will 
neither support nor oppose the bill, leaving 
the members of the house to deal with it as 
they think fit, irrespective of party. But even 
so, it is the government which arranges the 
business of the house and through its 
majority controls its time; and in the Im-
perial parliament, where time is very 
precious, this power is fatal to the passage of 
all but a few bills introduced by private mem-
bers. The time of a South African legisla" 
ture is less precious, but even here it may be 
said that private members have to content 
themselves WIth such leavings as th~govern-
ment can spare. In this country legislation 
at the instance of private members is 're-
pressed by a sense that, in all but minor mat-
ters, it is for the government itself to initiate 
laws. A private member may introduce bills 
for the protection of wild flowers, or for the 
amendment of the game laws; but if he pro-
posed to alter the basis of the laws relating 
to gold-mining companies, or the parlia-
mentary franchise, he would be thought to 
have trespassed beyond his sphere. 

OHAP. 
XXIV. 

So far we have dealt with public bills only; P!-,iY!'-te ~ ills 
• • . dlshnguuhed 

for the circumstance that a bIlI,lA mtroduced frontpublicbill .. 
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by a private member does not affect its char
acter as public legislation. Private legisla
tion has a different origin and is dealt with in 
a different way. The distinction between 
matters which are proper for private as op
posed. to public bills may be understood by 
reference to the origin of private legislation. 
In the middle ages it was the custom for any 
person, corporation or municipality in need 
of government help, to address a petition to 
the Crown. Matters such as the grant of a 
charter to a college, or even of a patent to an 
inventor, which until 1624 was within the 
royal prerogative, would be referred by the 
King to his ministers or counsellors and 
would be dealt with by the Crown in council. 
If on the other hand the prayer of the peti
tion could not be satisfied without some 
change or addition to the common law or 
statute law, it had to be dealt with by the 
Crown i~ parliament and a special law had to 
be passed for the purpose. T.ill fifty years 
ago the English courts had no power to grant 
divorce, and it could only be obtained in this 
way. Similarly a canal or railway cannot 
be constructed by a private corporation with
out special powers to override the ordinary 
laws governing the rights of property. Muni
cipal bodies are constantly finding in the per
formance of the duties assigned to them, that 
new powers are necessary to meet changing 
conditions or to give effect to fresh discoveries 
of science. In all these cases the powers 
may be obtained by private legislation. 
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Traces of the ancient origin of this proce- CHAP. 
XXIV. 

dure still remain in the modern practice of ~ 
parliament which requires that a private bill Proce~ul'e ~ol-, lowed m dealing 
must be initiated by a petition from the pro- ~~~ priYa.te. 

moterto parliament praying that certain 
special powers may be conferred upon him. 
As these powers will more often than not 
affect some private interests, the form in 
which the petitions are to be made is specified 
in numerous standing orders designed to se-
cure that the real intentions of the petitioner 
shall be made known to everyone whose in-
terests are affected. Accurate plans must be 
lodged with the petition of any work which it 
is proposed to carry out for a considerable 
period before the bill is introduced, and these 
plans are open to public inspection. Private 
bills are dealt with by the house in much the 
same way as public bills, with this important 
difference. After being read a second time 
they are referred toa select committee, 
usually consisting of five members selected 
with great care under special rules, in order 
to secure impartialIty. The committee prac-
tically acts as a court, and conducts its pro-
ceedings as such. The evidence of witnesses 
for and against the bill is heard, and the case 
for the promoters and opponents is usually 
conducted by counsel, and the passage of the 
bill as a whole and the form in which it passes 
depends as a rule upon the committee. Some-
times a private bill is thrown out pn second· 
reading, but the details of such blils are so 
complicated and technical that the house is 



CHAP. 
XXIV. 

414 

generally content to leave them in the hands 
of the committee which listens to all the evi
dence and hears the arguments of counsel for 
and against the bill. In other words the 
house generally deals with the bill in strict 
accordance with the terms of the committee's 
report. But a private bill, unlike a public 
bill, may be thrown out by the select com
mittee, and in this event it does not come 
back to the house. If, however, a public bill 
fails to pass before the house is prorogued it 
comes to an end. A private bill, on the other 
hand, may be taken up at the point at which 
it was dropped in the previous session in 
order to save the promoters the trouble and 
expense involved by a repetition of the whole 
procedure. It is important to note that pri
vate legislation is seldom affected by the con
flicts of party politics. 

South African In a recent paper Mr. E. F. Kilpin, Clerk 
Union and Pri- • 
ya&e Bill Legis- of the House of Assembly III Capetown has 
lation by Ernest '.. 
F.Kilpin,C.JI.G., shewn how a South AfrIcan parhament 
1908. might follow the procedure applied by the 

Imperial parliament to Scottish private bills. 
He proposes that the national parliament 
should allow the enquiry to be held locally by 
local authorities instead of by a select com
mittee of parliament. It is a subject upon 
which Mr. Kilpin can speak with authority, 
and the reader will do well to consult his re
marks on the subject. 

Upper housel. Money bills must originate in the lower 
Limitation. of • 
their power In house, and It is only at the Cape that the 
dealing with h b f' l' . 
money biD.. upper ouse, y reason 0 Its e ectIve constI-
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tution has the right to amend such. bills. At CHAP. 
:XXIV. 

the present juncture it is important. to note ~ 
tha.t the looseness pf the word "money bill" 
has led to difficulties in the Transvaal par-
liament. In N a.tal, the Orange River Colony 
a.nd the Transvaal the power of the legislative 
council is limited to the accepta.nceoF re-
fusal of money bills as a whole. The rejec-
tion of the annual appropriation bill would 
create a deadlock, and nothing but the most 
weighty reasOns would justify a nominated 
council in taking such a step; nor have any 
of the nominated councils ever attempted to 
dQ so. Bills imposing special taxation on 
natives have, h()wever, been rejected by the 
legislative CQunpil in Natal. 

A bill which is not a money bill may ori- How bills are 
. .. h h Wh b·l·l h d Bettled between glllate 1n elt er ouse. en a . 1 as passe the two hOUBes. 

the third reading in the house in which it 
originated it then goes to the other house and 
passes once more through the various stages 
of discussion. If amendments are made by 
the second house the other house is invited to 
agree with them, and if it does so the bill 
then passes for the governor's assent. If, 
however, the amendments are not accepted, 
the bill is returned for further consideration 
together with the expression of a h9pe that 
the amendments in question will not be 
pressed. Amendments may also be returned 
in an altered form. A bill may pass back-
wards and forwards any number of times, 
and if the two houses cannot at length agree, 
each may appoint a committee to discuss a 

DD 
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compromise. In the Transvaal and Orange 
River Colony the governor may determine the 
matter by summoning a joint sitting of the 
two houses. If however the lower house has 
been dissolved in consequence of a disagree
ment with the upper house, and after the dis
solution still insists upon the particular 
measure, the governor has then no choice in 
the matter and must summon such a joint 
sitting . 

. I. II U 0 n of. A bill cannot become law until it has been 
lecond chamber 
in c:hecklng "re- passed by both houses in identical terms. It 
e\pltate 1egll1.-
tioa. is on the face of it most unlikely that any two 

deliberative bodies would agree on every de
tail of a complicated and contentious measure. 
If both houses were to press their legal rights 
to amend bills a two chamber legislature 
would never pass any but the simplest and 
least contentious of measures. It is a curious 
fact, however, that the legislatures of most . 
democratic countries are now bicameral, and 
this is true with regard to the United States 
of America, not only of the federal govern
ment but also of the forty-five States of which 
the union is composed. Experience seems to 
have led modern democracies to fear a too 
great facility for translating the impulse of 
the moment into law. It often happens that 
the discussion of some proposal in a popular 
assembly shows it to .be fraught with serious 
danger to the public interest. The govern
ment however and the majority which sup
ports them have committed themselves to the 
proposal and are perhaps blind to argument, 
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although the country at large may have . 'CHAP. 
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ceased to support them. The debates are re-~ 
peated in the second chamber where, perhaps, 
the majority is not committed, and as a con-
sequence the measure is either thrown out or 
amended. In the meantime the majority in 
the other house have had'time to realise the 
force of argument and the effect of their ac-
tion on public opinion, so that they are not 
unwilling to acquiesce in the moderating 
attitude of the upper house. The function 
of a second chamber was well illustrated by 
\Vashington at the time when the American 
constitution was under discussion. He 
was challenged at the tea table by a 
young and eager exponent of democracy to 
justify the institution of a second chamber. 
Washington pointing to the saucer into 
which the youth had emptied his tea-cup, re-
plied: "That is the use ofa second chamber. 
It is something into which we pour our legis-
lation to cool." 
. L . I .. b f h b . 1 FunctioDllof aa egIS atlOn y way 0 two c am ers IS on y upper hOUBe 

'bl' f h'" I . lIoDtrasted witll POSSI e m SO ar as t IS prmCIp e IS recog- thoseofalo ••. 

nised. Under democratic institutions no 
people can be governed better than they de-
serve, and public opinion must prevail in the 
long run. But public opinion is nothing 
more than the opinion of a number of persons 
who, like all human beings, are prone when 

. carried away by passion to do what they will 
afterwards regret having done when their ac
tion is irrevocable. It is the essence of popu
lar government that public opinion should 
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~'it:: have free expression, and it is the special 
--- function of the lower house to reflect the. 

opinion of the people for the time being. It 
is on them that the government of the day 
depends for its mandate, and for that reason 
their mode of election is always in some re
spect more democratic than that of the upper 
house. It is for a lower house as a general 
rule to initiate important legislation, and for 
an. upper house to express, not the impulse of 
the nation, but its afterthoughts. And an 
upper house which knows its business will 
not resist the proposals which come to It 
from the lower house, unless it is convinced 
that when the passions of the moment have 
cooled. public opinion will no longer approve 
them. Its members will therefore be content 
,to accept many proposals, against which they 
would as individuals be prepared to vote, if 
they were members of the lower instead of the 
upper house. They will suggest amendments 
for the consideration of the lower house
which would in their opinion improve the 
measure submitted to them, but they will only
insist upon such amendments where they have 
reason to believe that the lower house is pro
posing what public opinion mayor may not 
approve now. but which in any case it will 
regret hereafter. 

'fteapperhoule The effect of an upper house is not to be 
:~: ~~ measured either by the number of bills that 
.. ther than on't th t t b th be f &lie lower houle. I. rows on, nor ye y e num I' o· 

amendments that it succeeds in making. 
Ministers will not if they can help it. pro-· 
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~k8 a. conflict between the two houses, and 
are very chary of asking the lower house to 
adopt proposals which they do not think can 
be carried through the upper. As already 
explained, nearly all the legislation is 
initiated by the government and not by mem-
bers of either house apart from the govern-
ment. The mere existence, therefore, of a. 
-seoond chamber has a silent but powerful 
<effect in tempering the proposals of the 
ministry. The fact is that a second chamber 
is required not as a check on the action of 
the lower house, but upon the action of 
the government for the time being. It is for 
this reason that in practice a conference be-
tween representatives of the two houses is 
comparatively rare in South Africa, where the 
'same ministers can sit and speak in the legis-
lative councils as well as in the assemblies. 
The government always has its majority in 
the lower house, and there is generally a 
majority in the upper house which is mindful 
'Of its true position in the constitution. 

(l1'.U.r. 
XXIT. 

The second chamber has another function, MiDop faIIcuou 
• •• of uppep hu .. 

qUIte uncontentlOus In character, the preven- aB a 80_'11". 
tion of errors made through haste. It often bodJ. 

ma.kes a number of amendments which are ac-
cepted without demur, because they are cor-
rections of oversights in drafting, and are 
recognised as improvements in the form of 
the bill. Technical defects in legislation are 
apt to escape the attention of a popular 
house absorbed in a party struggle over the 
main issue of a. measure. An upper house 
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may do useful work by concentrating its at
tention on blemishes, many of which result 
from the process of amendment in the lower 
house. 

:u~E:;' ~~::: There is also another function which 
r:t~;=a:3 !:~~ ought to receive much more attention 
e • pee I a 11 J from upper houses than it generally does measure. COD- , 

10Udating Ita- that is the introduction of measures which 
tute law. 

are none the less necessary because they 
are non-party and unsensational in char
acter. More especially it should devote 
itself to consolidating in comprehensive 
statutes matters which have been dealt 
with by parliament at different times in 
a number of different laws. A splendid op
portunity for public usefulness in this direc
tion has been missed by the House of Lords. 
Under any scheme of union it will be neces
sary for the National Parliament to consoli
date a mass of colonial acts and for many 
years they will be heavily burdened with 
work. The more technical part of this work 
such as the consolidation of laws relating to 
bills of exchange, insolvency and such lik6 
would doubtless be drafted by a oommission, 
but a great deal of time might be saved in 
the lower house if these drafts were dealt 
with by the upper house first of all. If 
government had the right to appoint some 
members to the upper house, they would then 
be able to arrange that a few distinguished 
lawyers should be members of the legislature 
as well as of the cbmmission, and so establish 
a link between the two. A little foresight in 
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this .respect when framing the constitution CHA!'. 
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may do much to accelerate the attainment of----v--..· 
unity in the statute law of South Africa. 

A constitution is exposed to two opposite Problem of ob-
• taining a satis-

dangers. If the mechamsm begins to run too factory second 

f 
. chamber. In

ast serIOus damage may result; but the herent defect. 

d b 'f h . . of nominated amage may e even worse 1 t e motIOn IS chambers. 

stopped with a sudden jerk. It is almost as 
difficult, indeed, to devise an upper house 
which will retard hasty legislation without, 
straining the constitution to breaking point 
as to contrive a safety catch for the skips of 
the deep-level mines. In Statement No. Statement Ko. 

XXXVII. will be found a description of the XXXVII. 

upper houses in the Colonies of the British 
Empire-sixteen in nu~ber, including the 
states of the Australian Commonwealth and 
two of the provinces of the Canadian 
Dominion. Of these no less than ten are 
nominated. In several cases the Imperial 
government has tried to mitigate the risk felt 
to be involved in the grant of responsible gov-
ernment by nominating the first upper house 
and leaving future appointments to the 
colonial government- of the day. But a nomi-
nated upper house is liable to err on the side 
of weakness rather than strength. Those in 
South Africa have scarcely had time to show 
what character they will ultimately assume; 
but in Canada it is said that governments are 
tempted to treat them as shelves upon which 
the dissatisfied failures in their own party 
can be put away. But in any case men who 
speak for lio one but themselves will incline to 
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CHAP. be weak at critical moments; and it is at such 
XXIV. 

----- moments .that the arresting action of a second 
chamber is really needed. 

Koanl 01 ob- If h h' 1 ted • a In In g aD . owever an upper ouse IS so e ec as 
olooilYO u~pe. to reproduce the character composition and 
1I0al. wiliall ' 
durol'l in com- attitude of the lower house it cannot be 
plOUoD hom 
and w11l &at al trusted to correct its action. In the Cape 
a cheak OD tho . 
lowe. bouse. Colony the franchise for the upper house is 

the same as for the lower, but grouped in 
larger constituencies. As plumping is 
allowed minorities who fail to obtain repre
sentation in the lower house may secure it in 
the upper. In effect however it seems to be 
too close a reproduction of the assembly to 
justify the cost and labour involved in the 
bicameral system. The provision that a 
candidate must possess property worth at 
least £2,000 in order to be qualified for mem
bership of the Cape legislative council is 
of course based on the idea that men with a. 
stake in the country will be more cautious 
than those who have none. It is with the 
same object in view no doubt that a higher 
property qualification is required of electors 
for the upper house in the case of four of the 
Australian States. But distinctions based 
on property may easily have the effect of 
bringing the upper house to be regarded as 
the citadel of the rich against the poor, a.nd 
of inducing an immoderate temper in the 
popular house whose peculiar function is the 
granting of supply. Finance, moreover, is 
but one of the matters in which a moderating 
influence is required. It would be more to 
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the purpose perhaps if the upper house were 
made to represent education rather than 
wealth. In South Africa it might also 
afford a convenient means for according to 
coloured races a place in the political institu-
tions of the country. If by some scheme of 
proportional representation a certain number 
of members were secured them, they would 
feel that their voices would be heard and have 
some chance of tempering the policy of the 
government and assembly· in legislation 
affecting themselves. If, as is generally 
thought proportional represen~ation tends to 
destroy the party system, it might be used to 
great advantage in the election of second 
chambers. 

(Jill". 
X1:I.T. 

The arguments in favour of a second I. second ChUl
ber only need" 

chamber are not convincing, except as ap- in a Sonreiga 
•• • legislaiure. 

plIed to the legislature of a sovereIgn govern-
ment which can commit the country for all 
time. A bicameral system largely increases 
the labour and expense of legislation, and is 
superfluous as applied to local authorities 
whose actions are controlled, and may in the 
last instance be reversed, by the national 
government from which their powers are 
derived. In America and Australia sover-
eignty rests primarily with the governments 
of the separate states, and their legiSlatures are 
all bicameral. In Canada where sovereignty, 
except in certain specified matters; rests with 
the central goYernment, the tendency to re-
gard second chambers in the provincial legis-
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latures as superfluous is apparent, for since 
'---v--- the Union all of the provinces but Nova 

Scotia and Quebec have abolished their upper 
houses. 

Information The whole of the business in both houses, 
a1BO elicited by. .• 
,1IUUODB In except In the select commIttees, IS transacted 
parliament. . bl· P I h 

In pU IC. OpU ar government means t at 
the people are to settle their own afiairs, but 
to settle them they must know them, and. the 
primary function of parliament is to secure 
the public examination of the government on 
all the afiairs of state. There are other 
facilities for doing this in addition to those 
afiorded by the discussion of statutory 
measures. Information is elicited by the 
process of interrogating ministers, at the be
ginning of each sitting. Questions can be 
asked by any member of parliament on one or 
more days notice, in order that the minister 
may have time to collect the information re
quired. Sometimes the answers given are 
made the subject of a motion placed on the 
paper for discussion at a later date. 

DiallUlllon of Any matter not specially raised, either by 
Gowernmen,. . 
polioy on mo- the estImates or by a bIll before the house, can 
*Ion.. b b h f d· . b . 1 e roug t up or ISCUSSIOn y a specla 

motion on the subject. When it is thought 
that the government has lost the confidence of 
parliament or of the country, the matter is 
often tested by a vote of confidence taken on a 
motion so framed as to bring the whole policy 
of the government under review. 
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RELATIVE POSITIONS OF SOVEREIGN, 

MINISTRY, AND PARLIAMENT. 

We are now in a position to determine CHAP. 

what parts the Sovereign, the ministry and ~ 
parliament each play in the constitution. Respective 

functIOns of the 
Popular phraseology, which always speaks three pat:tie~ in 

f h 
.. " h . b the constitution. 

o t e mmIstry as t e government," IS ased Functi 0 n of 

on a perfectly correct apprehension of its ministry to make pll!ons of 
function in the State. It is the duty of the go¥ernme.ntand 

settle their final 
ministry to decide from year to year what fo~ in ~onsult. 

atlon With par-
particular work and how much of it the Iiament. 

machinery of government can undertake, and 
the schemes it prepares are submitted to the 
criticism of parliament in the form of esti-
mates. It is also responsible for the manner 
in which these functions are carried out and 
is expected therefore to justify its policy in 
great detail when introducing the estimates, 
in answering questions and dealmg with 
motions, and in explaining and support.ing 
bills imposing taxation, defining methods of 
administration or altering the existing ad
minist~ative law. It must also propose legis-
lation . which public opinion demands, m 
order to. keep the ordinary law in harmony 
with the changing needs of the country. 
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"IIA.P. Just as governing is the proper business of xxv. 
'~' the ministry, so parleying is the proper busi~ 

The function of f th t h d h . . th plU'liament to ness 0 e wo ouses, an ere agaIn 6 

reduce meas- word" parliament" is a -true index of their ures submitted 
by ministry to a real character. The function of parliament 
form agreeable 
topublicopin!on is to secure that the ordinary administration 
by Pll1'suadlDg 
min ht.y to is properly carried on and still more that 
accept amend- ' , 
mentl. effect is given to the particular objects which 

the people have in mind for the time being, 
and to such an extent and in such manner as -
public opinion approves. With a view to se
curing these objects, members of parliament 
discuss the whole business of government with 
ministers, and the result will be that minis
ters will effect many alterations in the 
measures they have proposed. They can only 
retain office so long as they have a majority in 
parliament to support them, and a session is 
one continuous effort on the part of the 
ministry to reconcile parliament to the scheme 
of government for which they stand, and to 
that end they will be prepared to modify it 
in all sorts of ways. But whenever in re-

Whem ministry sponse to parliamentary pnssure the ministry 
and parliament 
~ .. anDOt agree, consents to modify the proposals it has made 
Olle one must.. • _ 
resign or Ute It IS saId to accept an amendment, abandon 
other moat be· •• 
dis.olyed. a measure, or to agree to the introductIon of 

u. bill. When the ministry has refused to 
accept some change in its proposals it cannot, 
unless the point is of a. trivial nature, ac
quiesce in a. contrary vote of parliament. 

Row far mlnll- The complaisance of a ministry in meeting 
try glye way to. • 
plU'liament de- the VIews of parhament depends first on the 
pend. OD state • • 
of partie.. strength, and seco~dly on the compositiOD. 
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and discipline of the majority behind it. X 
ministry with a bare majority will concede 
much to avoid divisions, and so will a 
ministry which does not k~ow how far it can 
depend on certain sections of its followers. 
Sir Henry Campbell-Bannerman, with the 
strongest numerical majority of modern 
times abandoned the Trades Disputes Bill 
afteI' it had actually been introduced by his 
government and accepted a bill drafted by the 
labour party. The course adopted on this 
occasion is accounted for by the fact that the 
majority largely consisted of men so fresh to 
parliamentary life that the whips were unable 
to predict their action. Now, however, that 
the orditlary conditions of party discipline 
are established, concessions. on this scale are 
not so likely to be made. But, whatever the 
party conditions, there is always a point be
yond which the complaisance of the ministry 
will not go. There was a point at which Dr. 
Jameson intimated to 'parliament that he 
would not give way and that if the majority 
failed to support him he would retire 
from office. in the Imperial parliament 
there is a certain section in the Liberal party 
who know that they could only press· their 
views on naval expenditure or Indian policy 
to the vote, at the risk of seeing a change of 
government. The ministry would feel that, 
if they yielded beyond a certain point, they 
would be unable to vouch for ths security of 
the realm or the maintenance of order in 
India, and would divest themselves of respon-

CHAP. 
xxv. 

---v--.-
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CHAP. sibility by retirement from office. The xxv . 
. --v-' ministry alone are responsible for the proper 

conduct of government as a whole, and they 
are responsible for any disaster which may 
befal the nation. 

B II * . a I te I' a When therefore it is apparent that a. 
certain pol D * ' , 
lI! inhh1 will majority may reject a bill, which is vital to 
diBBolYe parlia-
ment or leaye the scheme of government for which the 
office rather • • d . . d 
than field. mInIstry stan , or may InSISt on an amen -

ment which is fatal to its purpose, the point 
at issue is treated as a question of confidence. 
This changes the complexion of the debate at 
once. The ministry have asserted their de
termination either to settle the law as they 
propose or to lay down their office. How
ever small the point may be no one questions 
ministers' right to insist that, so long as they 
remain in office, it is for them to determine 
how the country shall be governed, or even 
what laws shall be passed. The question at 
issue is now whether they should continue in 
j>ower, or whether their place should not be 
taken by others. This, however, is a matter 
for the people themselves, and parliament 
cannot pretend to decide it unless it can estab
lish an indefeasible claim to represent their 
views. Parliament owes its existence to the 
fact that the people cannot assemble in one 
place and listen day after day to the detailed 
explanations of ministers. Each local com
munity has therefore to appoint a representa
tive to voice its interests and to discuss them 
in public with the ministry. By means of the 
press the people attend to what is going on, 
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and their opinions are largely shaped by the 
discussions which take place. It often hap
pens that the representatives in parliament 
may have clung to opinions which a majority 
of the people who have elected them have 
changed, and it is for this reason that a par-
liament is denied the power of changing 
ministries at will. It knows that if it refuses 
ministers the right to say how the government 
is to be carried on, or what changes in the 
existing laws are to be made, they may ques-
tion its authority to speak for the people and 
appeal over the head of parliament to the 
people themselves. In such an event the 
prime minister advises the sovereign to dis-
solve parliament, and unless parliament has 
been recently elected and no new issue has 
since arisen, the sovereign will do so and a 
general election will be held. If the country 
returns a majority to support the existing 
ministers, they will remain in office; but if 
not, they will resign; for it would be the duty 
of the Sovereign to dismiss them if they de-
clined to do so. < 

CHAP. 
XXT. 

If the maJ'ority who have refused to sup- FUDCti.O D at 
Sovereign to 

Port the previous ministry . form a regular find the de f&!lto 
ruer 01' give 

party, the Sovereign will send for its recog- people oppo .... 
. • tunity to slgnifJ 

nised leader and entrust to hIm the task of their choice. 

forming a new ministry. Where, however, 
the parties are not clearly defined, the Sover-
eign may be called upon to use his discretion 
in selecting the leader most capable of com-
manding the support of a working majority, 
or failing that, of the electorate. Such a 
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leader often takes office on the understanding 
that parliament is to be dissolved at the first 
convenient moment, in order that he may 
have an opportunity of testing the question 
whether the electorate will support his gov
ernment. As soon as the prime minister has 
been appointed by the Sovereign and has 
undertaken to form a. ministry, the further 
responsibility of selecting his colleagues rests 
entirely with him. If he fails, the Sovereign 
has then to entrust someone else with the task 
of forming a ministry. 

JliDl.'PJ reali, With these considerations before us, we 
.ue 'he law.. h II b . . h h I' s a egm to question w et er par lament 

and the ministry can properly be distin
guished as the legislature and executive in 
the constitution. The legislation which does 
not originate with the ministry, that is. bills 
introduced by private membel"S and private 
legislation. is of minor importance and small 
in volume. Even so, bills of this kind are al
lowed to proceed only in so far as they do not 
conflict with government policy or trench on 
the time required for government measures. 
All the more important. legislation originates 
with the ministry, which asserts, so long as it 
remains in, office. the right to refuse any 
amendment that parliament may propose. It 
listens with the utmost deference to all that 
parliament has to say. and. while going as 
far as possible to meet its views, claims the 
right to the last if not the first word in all 
that parliament transacts. 
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As we have pointed out, the ultimate direc- CHAP. 

tion of the ministry rests .with the prime ~ 
minister. The final responsibility for making' Why parliamentary system 
as well as executing the laws centres there- sec~e8 an u-

. . ' perlenced man 
fore, In hIm as it centred in the monarch of at head of 

medireval times. But the process by which a affail's. 

prime minister is raised to office has an ad-
vantage, not only over the principle of 
heredity, but also over that of direct popular 
election; for it is better calculated than either 
of these methods of selection to raise a strong 
and experienced statesman to power. It 
would be difficult for a man with no political' 
experience or capacity to become prime 
minister as General· Grant twice became 
president, solely on the strength of his 
military prestige. The danger to which the 
United States is exposed of committing the 
destinies of that vast country to inexper-
ienced hands for four years, is an instance 
of democracy trying to exercise more power 
than it properly can. A multitude of voters 
can rarely in the heat of an election get close 
~nough to a candidate to judge of his real 
-qualities as a statesman, and the party 
managers are apt to look first of all to showy 
-qualities in the candidates they put forward. 
A prime minister on the other hand must 
prove to parliament his capacity for leading 
them before he has a chance of leading the 
people, and parliament in the course of years 
has every opportunity for knowing which of 
its members are the men with an aptitude for 
affairs. The selection of the candidates is in 

EE 
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fact undertaken, not by wire-pullers in view 
------ of a pending election, but by representatives 

of the people, accredited for the purpose with 
long and intimate experience of the men they 
select. If, moreover, he should prove a. 
failure he can be got rid of, not like an 
American president at the end of a. fixed 
term, during which he may do incalculable 
mischief, but at once. 

~hee uIBt.0r:.r:if: The Sovereign, in ceasing to govern, has 
guardlau ofbecome the continuous symbol of the people's 
popular BOyer·. • 
elgut.y. sovereIgnty, and for thIS reason all the 

majesty of state is associated with his office. 
In ceasing, like the Prophet Samuel, to rule 
the people he has acguired the function of 
discerning who is the leader by whom they 
wish to be ruled. Under normal conditions 
a division in parliament or a general election 
is enough to indicate the man whom parlia.
ment and the people are prepared to follow 
for the time being, and the Sovereign is then 
no more than the exalted functionary whose 
duty it is to place the sceptre of popular 
sovereignty in the hand of the de facto king. 
But a c~isis in the national affairs may arise 
when parliament is not sitting, and the 
ministry may choose to pursue a course of 
their own and refuse to summon parliament. 
Or the ministry and parliament may unite in 
the adoption of a course distasteful to the 
people. In such cases the function of the 
Sovereign may cease to be merely formal and 
the titular head of the state might be called 
upon to face the grave responsibility of re-



ferring the issue to the people at large. In 
order to do so he would be obliged to dismiss 
the prime minister and entrust the govern
ment to one of his opponents, on the under-
standing that parliament would either have 
to be summoned or dissolved, in order 
that the electorate might express their wishes. 
In. this case the new premier in accepting 
office must accept responsibility for the action 
of the Sovereign in dismissing his predeces-
sor. Cases of this kind are rare in the 
Colonies as well as in the United Kingdom, 
but if it were not for the arresting action of 
second chambers the Sovereign would be 
called upon to take responsibility of this kind 
more often than he is. 

CHAP. 
XXV. 

It will thus be seen that the Sovereign re- Position sum-
. 1 h bI d . marised. mams, a ways as t e sym 0, an sometImes 

as the instrument of the people's. right to 
transfer the faculty of governing from the 
hands of one ruler to those of another. The 
de facto ruler is· the man whose lead a 
majority of the people are prepared to follow 
for the time being, but permanence in office 
and the majesty of state continue to be asso
ciated with the wearer of the crown, and par
liament has returned once more to the posi-
tion it occupied when first summoned by the 
medireval kings. It assembles to discuss with 
the ruler his entire conduct of the nation's 
affairs. 

One great advantage of this division of Adnntage or 
• •• • keeping separ-

kingly attributes IS that prIvate CItIzens can atethefunctions 
. . . h d t f t' I of reigning and openly CrItICIse t e con uc 0 na lOna ruling. 
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CHAP. affairs and. agitate for reform, without ex-xxv. 
------- posing themselves. to a. charge of treason. 

When the King actually ruled, government 
itself was identified with his person. & 
Louis XIV. said "r etat. c' est moi," and to 
criticise the King or provoke discontent with 
his rule was to strike like an anarchist at the 
framework of society itself. As in Russia 
or even in Germany to-day it is difficult for 
the advocate of reform not to appear as the 
apostle of rebellion. But as soon as the power 
of governing is separated from the power to 
change the government, and assigned to difier
ent persons, it is easy to distinguish legiti
mate agitation from revolt. There is a certain 
logic, therefore, in the anarchist who strikes 
at Sovereigns rather than their ministers, for 
his engines of destruction are aimed not at 
the government of the day but at the principle 
of government itself. 

Difllculty of 8e- The functionary who is responsible for dis-
CUl'ingimpartial • • •• 
presiding fune- cernmg whlch pohtIcal party commands the 
*ionary In a f bli .. d I f 
republic. support 0 pu c OplnlOn must stan a 00 

from all parties. This freedom from pmy 
influence has been secured by the hereditary 
principle, in the United Kingdom and in the 
Colonies, by the appointment of a governor 
by an authority independent of the colonial 
government from a. country remote from its 
scene of action. How to secure an impartial 
functionary of this kind is a problem which 
republics must always find it difficult to solve 
by any process of election; for it is impossible 
in practice to elect anyone who is free from 
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pa.rty connections in the past. The title of CHAP. 

An elected president to his office resembles too .. ~ 
closely that of the prime minister, and he 
will be far more likely than a constitutional 
monarch or a governor appointed from over-
sea. to confuse his . functions with the man 
whose business it is not to reign but to rule. 
And· unless he is elected for life, anxiety to 
secure a further extension of office may dis-
turb the equal balance of his judgment. 

By the expedient of retaining the mon- Concentration. 
of responsibility 

archie principle while dividing the ancient the keynote of 
• the cabinet sys-

attnbutes of monarchy certain advantages of tem. 

great. practical importance have been at-
taine<l. Except where very little in the shape 
of government is wanted; it is virtually im-
possible for a large number of people to 
assume the control of public affairs. Attempts 
to do so on the part of the Commonwealth 
parliament and of the French assembly led 
straight to military dictatorship. More 
often the power sought to be exercised by too 
large a body is insensibly usurped by a. small 
group of astute politicians who manage the 
business from behind the scenes; and where 
electors try to keep administrative power in 
their own hands this is certain to happen. In 
the United States, where the electors have 
tried to keep even the appointment of offi-
cials in their own hands, an endless succes-
sion of elections is the necessary result. So 
numerous and frequent have elections become 
that their management and the selection of 
ea.ndidates has fallen into the hands of a. few 
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professional wire-pullers. who are not before 
the public eye or subject to its control. 
Democracy is always in danger of defeating 
its own ends by endeavouring to exercise a 
more detailed control than is possible from 
the nature of the case. The tendency under 
British'institutions is to aCknowledge that 

. the power to govern must rest in the hands of 
a few and to secure that it shall be clearly 
recognised where it rests. There is then no 
difficulty in seeing who is the proper person 
to be criticised. The prime minister is 
visibly responsible for the business of the 
government and when anything goes wrong 
everyone knows at whom they must strike 
and where to direct their efforts for reform. 

Importance 01 If the ministry were a committee of par-
distinguishing Ii .. d h S . .. 
lanctlons 01 ament as It IS un er t e WISS constItutIon, 
gO'l'e.nment • • 
froll! those of the real govermng power would rest With par-
puliament. liament and not with the ministry. The duty 

of ministers would then consist in advising 
parliament, ascertaining the wishes of the 
majority and giving effect to them. They 
would not be called upon to resign if parlia
ment rejected their advice. for responsibility 
would rest on its own shoulders and not upon 
theirs. A committee of parliament must 
necessarily recognise the body which appoints 
it as the source of all authority. But at 
critical moments when, for instance, it might 
be necessary to decide between peace or war, 
it would be impossible for members of par
liament to have grasped the situation in all 
its bearings as it must be grasped by the few 
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men who transact the affairs of· the nation 
from day to day. While parliament' might 
be qualified to assess the justice of their 
cause, it would be difficult for them to 
estimate rightly the strength of the national 
forces or those of the state to which they 
were opposed. Under the influence of· such 
feelings as excited the British nation when 
the Russian fleet fired on fishing smacks in the 
North Sea a ministry is far less likely than a 
parliament to commit the country to war. 
Parliament consists of so many members that 
the blame cannot be located if the country is. 
plunged in disaster, and none of'them can 
feel a sense of responsibility approaching 
that which weighs on a Prime Minister under 
the British parliamentary system. It is of 
the utmost importance not only to understand 
the real difference between the functions of 
the ministry and those of parliament, but to 
apply them consistently throughout. Forin 
practice they are not always understood nor 
always applied, and the inclination of parlia
ments is naturally towards the enlargement 
of their own functions. For special reasons 
it may be necessary to provide that judges or 
the auditor-general should only be dismissed 
on petition of both houses. BU,t if parlia
ment were to appoint committees to " assist" 
ministers in the management of railways, 
prisons or native territories, they would 
begin to encroach on the sphere of govern
ment to a mischievous degree. Such arrange
ments would interfere with the principle of 

CHAP. 
xxv. 

---v-
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. CHAP. concentrating an undivided responsibility in xxv. 
---v--- the hands· of one authority which is the 'essen-

tial feature of the cabinet system. 
~e~!~~*I:: It is in harmony with this principle that 
~,~::,,~e l::: the ministry should exercise a final control 
*1oala practice. over the making as well as over the ad-

ministration of laws. When philosophers 
began to perceive the theoretic distinction 
between the legislative and executive func
tions, they assumed too lightly that the same 
distinction could be carried into practice. 
Montesquieu, who had paid a visit to Engla.nd 
in 1740, wrote in 1748 that the separation of 
the judicial executive and legislative func
tions was the principal safeguard of British 
liberty. The statement was a half truth 
based on hasty observation, but nevertheless it 
made a deep impression on those who framed 
the American constitution. Inspired with 
this idea, they created a legislature and an 
executive neither of which can control the 
other. Congress cannot remove a president 
who is opposed to the laws it has passed. 
Neither can the president secure the enact
ment of laws which administrative exper
ience shews that the country requires. The 
worst features of the American system 
are perhaps due to this attempt to foI'06 
theoretic distinctions into the actual prac
tice of government. Constitutions of the 
British type have divided the governing 
power, but not on the lines which Montesquieu 
thought he observed. The faculty and re
sponsibility of government, of making a.s well 
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as of executing laws is placed in the hands of 
one man, the prime minister. But the power 
to make and unmake governments is reserved 
in the first place to parliament, in the second 
to the Sovereign, and in the last resort to the 
nation itself. As in the American Re
public this power is called into play at stated 
periods when parliament is dissolved by 
efflux of time and a fresh election has to take 
place. But it can also be called into play at 
any moment and is never likely to rest in 
abeyance when once a. demand for its exercise 
has arisen. 

The art of destroying and ~reating govern
ments without resort to violence or risk of 
anarchy is the great political discovery of the 
Anglo-Saxon race, and it has been accom
plished not by revolution, but by the gradual 
conversion of ancient institutions to the pur
pose of popular government. The monarchy 
itself has been preserved, though monarclis 
like Charles I. or James II. were executed or 
dethroned, and time with subtle irony has 
transformed their successors, whether kings 
or governors, into symbols of the peoples' 
sovereignty and instruments for the execution 
of their will, whenever they have resolved to 
remove one ruler and establish another. 

CHAP. 
xxv. 

--v-
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CONSTITUTIONAL METHOD OF ESTABLISHING 

SOUTH AFRICAN UNION. 



CHAPTER XXVI. 

THE LEGAL FOUNDATION OF SOUTH AFRICAN 

GOVERNMENT. 

Whatever part of the British Empire a man CHAP. 
. XXVL 

may VIsit, he will find a government which un- ------v-----

dertakes to interpret, enforce and alter the ~espectiyeposi
tiona of Cl'Ollllll 

law. Except in the United Kingdom itself and Parliament 
• • in the constitu-

government IS constItuted by some document ti~n of United 
. ed·h b th th·' fh C . Kingdom. ISSU elt er y' e au onty 0 ' t' e rpwn ill ' 

Council or by the authority of the Crown in 
Parliament, that is to say the parliament of 
the United Kingdom. This document takes 
the form in the first case of a charter, of letters 
patent or of an order in council, in the second 
of an Imperial statute. The Crown in Coun-
cil is in general the executive authority, and 
in the case of certain colonial possessions re-
tains also the power of making laws. Parlia. 
ment, however, that is the Crown, Lords and 
Commons acting together, is the paramount 
legislative authority. The powers of both are 
based on custom or common law. But while 
parliament can limit the power of the Crown, 
the Crown by its prerogative cannot limit the 
power of parliament. Sovereignty, that is 
the ultimate power of changing all law whether 
statute or common law throughout the Em-
pire, rests in the parliament of Great Brita.in. 
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These considerations must be kept in mind 
when we are seeking to discover where legal. 
authority in the colonies of the British Empire 
has its root. 

After aecession When new territories beyond the sea were 
of American • d b th U ·ted Kin d th C coloniel respon- acqUIre y e m g om, e rown 
~:~~ gg:a~:ci undertook by virtue of its prerogative, to estab
:re!:\:!~~::flish a law, to create a government, and to as
~!r. royal char- sign to it certain powers of interpreting, en-

forcing or changing the law. Some of these 
territories were occupied by Europeans who 
claimed in time the same right of managing 
. their own affairs as was enjoyed by British 
subjects in their native land. These liberties 
were sanctioned in the case of the American 
colonies by charters granted by the Crown, 
but were eventually over-ridden by statutes 
of the British parliament, which imposed 
taxes without reference to the local legis
latures. The secession of the American 
colonie3 was the result and animated 
by jealousy of colonial independence, the 
British Parliament began to take into its 
own hands the power of prescribing the con
stitutions of the larger colonies. The govern
ment of Canada was regulated by successive 
statutes in 1774 and 1791, so that when forty 
years later Lord Durham recommended the 
establishment of responsible government, the 
change was naturally effected by act of the 
Imperial parliament. 

untlllD the cue Thereafter whenever it was necessary to of Cape Colony , 
the Crown once establish responsible government in any of the 
more asaumed 
right to grani British colonies the same procedure was fol-a elf· gOYel'nlng , 
conBiUuUona. 
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lowed until 1872, when a departure was made 
from it in the case of the Cape Colony. This 
departure was really consequent on a previous 
grant in 1850 of an elective legislature by 
letters patent issued to Governor Sir Harry 
Smith, declaring that there should be a parlia-
ment consisting of the governor, a legislative 
council and a house of assembly. Both cham-
bers were to be elected and constituted in 
manner to be prescribed in an ordinance, 
which the governor was autnorised to frame 
and enact with the advice of the then exist-
ing legislative council, subject to confirmation 
by the Queen-in-council. Power was reserved 
by the Crown to alter or amend· the necessary 
ordinance or ordinances. It should be noted 
that this power to amend by order in council 
applied only to these ordinances and not to 
ordinance3 which might be passed subsequently 
by the new elective legislature to be con-
stituted. 

The ordinance was passed by the Cape legis
lature on the 3rd April, 1852. By an Order in 
Council dated 5th March, 1853, this ordinance 
was amended and confirmed as amended, and 
is still the fundamental document of the Cape 
constitution. 

CHAP. 
XXVL 

The colony then obtained an· elective legis- Ca.pe legiaIature 
• was accorded 

lature but the executive government remamed power to a.lter 
, the oonstitution. 

entirely in the hands of the Governor, who ap-
pointed his own ministers, and there was noth-
ing in the law or practice of the constitution 
which made these ministers dependent on the 
legislature for their tenure of office. The 
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~~l order in council, however, by which the con~ 
~ stitution ordinance of 1852 was amended. and 

ratified, expressly grants to the colonial legis
lature the right to amend the constitution 
ordinance through which its own powers were 
derived, subject to the ordinary conditions of 
royal assent and power of disallowance. On 
June 4, 1856, a law was passed to amend the 
provisions of the constitution ordinance re
lating to the registration of voters and the tak
ing of polls! and since .that date laws have 
been passed from time to time altering the 
number of members of the two houses, their 
qualifications, their mode of election, the fran
chise, and the proceedings of the houses, and 
amending the constitution in many other re- . 
spects. The Cape legislature thus has power 
to develop its own constitution by ordinary 
acts of legislation, and subject to the assent of 
the Imperial government signified through the 
Governor which is required in all colonial 
legislation, there is apparently no limit to the 
power of the Cape legislature to alter the con
stitution. 

Change from When the time came for establishing Ie-
repre8entatIYe 'bI . th ...:1- f to re8pon81ble sponsl e government, or m 0 er woJ.~ or 
government et- 1 . th . ell h I gisl lected by Act of p acmg e executive as wast e e ature :::e legilla- under popular control, the change was effected 

as follows. On November 28th, 1872, a short 
act of ten sections was passed providing that 
the holders of ministerial offices might be 
elected for and sit in either house, notwith
standing the provisions of the constitution 
ordinance which disqualified any person hold-
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ing an office of profit under the Crown from 
membership of either house of parliament. The 
Act further provided that the holders of minis
terial offices might sit and speak, but not vote, 
in the upper house if they were elected to the 
lower, and in the lower if they were elected to 
the upper. The act also contained provisions 
for pensioning existing members of the execu-
tive council "in the event of their retirement 
from office on political grounds." Anyone 
not acquainted with the political customs of 
the British Empire might read through the 
statute book of the Cape Colony without guess-
ing when he came to this law, filling no more 
than two of its· pages, the vital nature of the 
change effected under cover of it. The pre-
amble indeed: declares that the act is expedient 
"in order to the introduction of the ·system of 
executive administration coIIlID,only called re-
sponsible government." But the act itself 
does no more than remove certain technical 
difficulties. 

CHAP. 
XXVI. 

The . real change from representative to a II d a 18 0 b J 
. change in i_· 

responsible government was. effected by a BhucUoal .. 
. . f h GoyePIlOl'. 

change in the posItIon of the governor 0 t e 
Cape Colony, made by Letters Patent "con
stituting and appointing" Sir Henry Barkly 
to be governor and commander-in-chief during 
the Royal Pleasure, and by Royal Instructions. 
Instead of being directly responsible as the 
agent of the Crown for the whole administra-
tion of the colony, the governor was now to be 
in the position ofa strictly constitutional ruler 
acting only (except in certain specified matters 

FF 
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such as the exercise of the prerogative of par
don in capital cases) on the advice of his Minis
ters, and appointing as ministers only men who 
were able to command a majority in parlia
ment. The officers who had hitherto con
stituted the executive retired, and the Governor 
then sent for Mr. Molteno, who was recognised 
by a majority of the "members of the legislature 
as the man whose lead they were prepared to 
follow. Mr. Molteno submitted to the Gov
ernor a list of members of parliament whom he 
wished to have appointed to the ministerial 
offices as his colleagues, and these were as a 
matter of course appointed by the governor. 
By virtue of the provisions of Law No.1 of 
1872 tlley were able to accept these paid ap
pointments under the Crown without vacating 
their seats. Henceforward they were under
stood to hold office only so long as they could 
command the support of parliament or of its 
successor if they advised the governor to dis
solve it and appealed to the electors. After
wards the Letters Patent issued to Sir Harry 
Barkly were revoked and replaced by fresh 
Letters Patent dated the 26th February, 
1877, making permanent provision for the 
office of governor. The object of this change 
was to obviate the necessity for issuing new 
letters patent whenever a new governor was 
appointed. Amended Royal Instructions were 
issued simultaneously." These letters patent 
and instructions, subject to certain amend
ments made in 1904: and 1906, are the docu
ments which set forth the powers vested in 
the governor to-day. 
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It will thus be seen that the constitution of ClIAP. 

the Cape Colony is contained in a number of ~ 
different instruments, . some of them being Constitution C?f 

Cape Colony J. 
letters patent and orders in council, that is flexible. 

acts of the Crown in council,. and others being 
laws passed from time to time by the colonial 
legislature 'itself, in virtue of the powers ac-
£orded to it by the letters patent and orders 
in council. It is a constitution of a most 
flexible kind, because unlike the constitutions 
of the United 'States, of the Dominion of 
Canada, or of the Commonwealth of Australia, 
it can be altered from time to time by the 
simple act of the colonial legislature. 

Responsible government in Natal has been BesponsitlJ.e 
• .•. gOyernmlln~ .n 

attaJ,lled by .a SlDUlar process. Natal was ori- )fata.l est3;.bli.sh-
• • . • e.d on ,IIllUllilll' 

gInally orgamsed j1SaprOvlllce of Cape Col- Imes, 

ony; but on July 15th, 1856, a royal charter 
was issued erecting it into a separate colony 
under a lieutenant-governor, assisted by exe-
cutive and legislative councils. The legislative 
council was to consist partly of elective and 
partly of official members, the former being in 
a majority of twelve to four; and power was 
given to the legislature to repeal, alter or 
amend all or any of the provisions of the char-
ter, subject to certain reservations as to the 
assent of the Crown. Under this constitution 
frequent amendments of the charter were made 
by the colonial legislature affecting the number 
of members, the franchise and other matters, 
till in 1893 a law was passed providing for the 
establishment of responsible government in the 
colony. By this act the legislative council 
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CHAP. abolished itself and established in its own place 
XXVI . 

... ------ a legislative council nominated by the Gover-
nor in council and a legislative assembly c:m
sisting of thirty -seven members elected on the 
basis of the then existing franchise. The Act 
also contained provisions similar to those in 

. theCape Act (No. 1 of 1872) which established 
responsible government, for the appointment 
of ministers who could be elected members of 
the legislature, as well as hold office under the 
Crown. As the upper house was to be ap
pointed by the Governor, it was provided that 
no more than two of the ministers might sit 
and vote in it. 

*hough COBIU- This law was not, as in the case of the con-
8aUOD 111'.1 •• di f h C Col . 852 lanoUoaed in stltutlon or nance 0 t e ape ony m 1 , 
c1itrere.nt maD- ed h th· f 'all te t Ilel'. pass on t e au orlty 0 Specl etters pa n 

and afterwards amended and ratified by orders 
in council. It was an ordinary law passed 
by the colonial legislature, but contained a 
clause providing that it should only take effect 
on the issue by the governor of a proclamation 
announcing that the royal assent had been 
given. It was supplemented, however, by let
ters patent, issued after its ratification, revok
ing the original charter granted by the le~ters 
patent of 1856,' and other letters patent subse
quent to that date wherein provision had been 
made for the government of Natal. These 
letters patent also defined the duties of the 
governor in terms similar to those used by the 
letters patent defining the duties of the gover
nor of the Cape of Good Hope, and were ac
companied by similar Royal Instructions. Since 
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that time the Act establishing responsible CHAP. 
XXVI. 

government and other laws regulating the con- ----v----

stitution have been amended in various direc-
tions by further Acts passed by the colonial 
legislature. 

Thus the constitution of Natal is also con~ Natal Clollstil.-

t . ed . be f· lion ultimately am manum r 0 mstruments, some of based on Bo,. .. 

hich I 
. Charter iI 

W are etters patent and Royal InstructlOns flexible in char-. 

hil th I d f 
. acter. 

W e 0 ers are aws passe rom tIme to 
time by the colonial legislature itself. The 
document on which the laws were originally 
based is the charter granted in 1856, by virtue 
of which a legislature was created competent 
to pass an Act establishing responsible govern
ment as it did in 1893. Though revoked by 
the further letters patent which constituted 
the office of governor on lines conformable to 
the conditions of responsible government, cer
tain articles of this .charter relating to electoral 
matters were revived by Act of the Natal legis
lature. In any case it remains the original 
source of the constitution. It is a flexible con
stitutio~ like that of the Cape Colony. 

The South African colonies have not like Bxc:ept in Souill , Afl'lca respon-
those of North America Australia and New sibl.e gOYOl'll-

. ' ment aI.a,.. 
Zealand derived their constitutions from grfanptel~ b,. Act 

. 0 ar lamoni. 
statutes of the Imperial parliament. Owing Coast Coloniel 

. f S th in South Africa perhaps to the contentIous nature 0 OU accorded large 
. li . hI' 1 t h· sbare in draft.. Mncan pO tICS, t e mpena goverIIDlen as ing their .... 

resorted once more to the prerogative of the constitutioDl. 

British Crown. At the same time the coast 
colonies were allowed in great measure to ori-
ginate as :well as develop their own constitu-
tions, and this poasibly was the reason why the 



450 

i~tj: British parliament did not insist that their 
~ constitutions should be settled by statute. 

IlIcaBeofTranl· But when in 1905 letters patent were issued 
yaai and Orange .. • . 
Rinr ColonJ provIding for the establishment of an elective 
'he Crown. •. . 
g~ant;ed re8pon- mstead of an appomted legislatlve council in 
ubi e govern-
men t without; the Transvaal,. a departure was made, even 
reference '0 . 
coloniallegiala- from the South AfrICan precedent. The new 
'urel. h f . h sc erne 0 government was m no way t e pro-

duct of the existing legislative council. If an 
elective legislative council had ever come into 
existence in the Transvaal under the 1905 con-. 
stitution, it is safe to assume that when'the 
time came for granting responsible government 
it would have had a good deal to say on the 
subject of the future constitution, for it would 
have had a title to speak on behalf of the 
people. Owing however to a change of govern
ment in the United Kingdom the policy of es~ , 
tablishing representative gov~rnment was 
abandoned and the Imperial Government an
nounced their intention of advising the Crown 
to revoke the Letters Patent of 1905 as a pre
liminary step to the grant of full responsible 
government. A constitution was then framed 
and brought into force by the prerogative 
of the Crown on the sole responsibility of 
the Imperial Government. That govern
ment was not fortified by the advice of 
any legislative body elected by the people 
of the Transvaal, for there was no such 
body in existence, but arrived at its de
cision as to what would be the best form of con
stitution upon such information as it possessed 
with regard to local opinion and after consider-
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ing the recommendations of a committee, ap- CHAP. 

poi1;lted by itself to investigate the situation ~ 
then existing, which conducted' its enquiries 
and reported in private. The same procedure 
was followed in the case of the Orange River 
Colony. 

It is well to realise the constitutional position Significance of 
] 1 I h f ha . 1 ccnstituUonal 

Clear y. n t e act t t responslb e govern- change etfec$ed. 
ment was granted by letters patent and orders 
in council, a departure wa:l made from the 
practice adopted in the case of all self -govern-
ing colonies outside South Africa. In the fact 
that responsible government was granted mere-
ly by an executive act without reference to a 
local iegislature of any kind, a departure was 
made even from the precedent set in the case 
of Cape Colony and Natal. This revolution 
in constitutional procedure appears to have es-
caped notice altogether. It shows very clearly 
indeed how the power of the British parliament 
has declined. as that of the cabinet has in-
creased. 

It follow~ that the constitution of the Trans- Transyaal, aud ". Orange R I ya'lI! 
vaal does not as in the ca:le of Cape Colony ~olon,. conatitR-, t18ns howeylll' 
and Natal, rest on colonial statutes as well as'aP~ highl, . . b lIeluble. 
on letters patent. Its proYIslOns are to e 
found almost exclusively in three documents, 
the letters patent constituting the legislature 
and ministerial offices, the letters patent con
stituting the office of Governor, and the Royal 
Instructions under the Sign Manual to the 
Governor, all of which are dated December 6, 
1906. This constitution, although differing as 
ha3 been :leen in the method of its grant and 
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in the nature of the instruments in which-it is 
------- contained, resembles the Cape Colony and 

Natal constitutions in being very flexible, and 
clearly contemplates the existence in the col
oniallegislatures of power to pass laws repeal
ing or altering any of the provisions of the first 
nam~ letters patent. This power does not of 
course extend to any alteration of the letters 
patent constituting the office of governor and 
defining his powers. These, as in the case of 
other colonial constitutions, expressly reserve 
to the Crown the power to revoke, alter or 
amend them. The first act of the new legisla.
ture was to pass an amending law to remedy 
technical difficulties occasioned by the terms of 
the constitution, and at least one other such 
law was passed in the course of the first session. 
The constitution of the Orange River Colony 
is contained in three similar instruments dated 
June 5, 1907, almost identical in their provi
sions with those which were applied to the 
Transvaal. 

Q.e.iioll of ppo- This survey of past practice inevitably sug
eedUN io be th . f h ed hi h followed io gests e questIon 0 t e proc ure w C 

"ediD' .uion. would be adopted in creating one government 
for the four colonies now enjoying responsible 
government. Could this be done in the same 
way as was thought sufficient when responsible 
government was granted to each of them, or 
would an Act of the Imperial Parliament be 
required' The answer seems to be that Im
perial legislation is the only possible course. 

kmpbelh.Ball. It was settled in a famous case which was 
.. 8&aM iPial.. • • h h 
p. 239. trIed towards the end of the eIg teent cen-
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tury that when the Crown has granted a lerns- CHAP. 
0- XXVI. 

lative assembly ~o ('t colony its powers of legis- ------v------

lating for that ~ v by order in council are Crown cannot '""'-.. ,legislate for 
at an end, unle3S illey'have been expressly re- self:goyerning colomes, unle.1 
served in the instrument creating the lernsla- specia.l power io 

• 0- do so reserved 
tlve assembly. In none of t:J?e constitutions in cons~ituiion. 

which we are discussing is there any such reser-
vation. On the contrary in al1 of them power 
to amend the constitution is expressly or by 
implication given to the colonial legi~latures. 
The letters patent issued in 1905 for establish-
ing an elective legislative council in the Trans-
vaal did expressly reserve to the Crown ,such 
a right; the silence of the later letters patent 
upon the point is significant of the changed 
relation of the Crown to the new legislature. 
That relation in fact may best be summed up 
in the words of Lord Chelmsford in the judg-
ment of the Privy Council in the case of the 
Bishop of Natal (1865) : "After a colony or Moore. _ P.C. N.S. p. 1H. 
settlement has, received legislative institutic;)Ds 
the Crown (subject to the special provisions of 
any act of parliament) stands in the same re-
lation to tbe colony or settlement as it does to 
the United Kingdom." 

It follows from these principles that the Doubtful whe-
• • ther CrowlI 

Crown in council could not abolish the legls- COUld. c.a.neel . ' th constItutIons 0. 
lature:; which it has created In the four Sou motion of eolon-

. b . h -' h . th· ies themselyes. 
African Colomes, nor esta lIs anot er In err 
place. Whether each could validly abolish 
itself and give back to the Crown the power 
of providing by order in council for its govern
ment maybe open to ,doubt. Such acts have 
been passed by elective legislatures, by 
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Jamaica in 1866, and by Grenada, Tobago and 
-------v-- St. Vincent in 1876. But these Acts were 

ratified by Acts of the Imperial parliament 
and the preamble of the Act relating to the 

39 and to Viet., three last named colonies alleges that the Acts 
C.17. 

of the colonial legislatures to which ratification 

CHAP. 
XXVI. 

was to be given, were of doubtful validity. 
Pre c e den * But it i3 hardly necessary to discuss such an 
points to pro-
cedure by an alternative, or to enquire into the consequences 
Aet of Imperial • 
parliament. of such an unprobable and undesirable contin-

gency. In the Dominion of Canada and in the 
Commonwealth of Australia, the people of 
South Africa have before them two notable 
precedents for their guidance when they decide 
to constitute a national government; and 
though they may desire to see the government 
of South Africa constituted on different lineS 
from those of Canada or Australia, it is diffi
cult to see any reason for departing from the 
procedure by which these constitutions were 
granted. Following their authoritative ex
amples we may predict that an Imperial 
statute will be required to ratify the new con
stitution which will have been framed by the 
governments of the several colonies in consulta.
tion and accepted by the people of South 
Africa whom they represent. Such a course is. 
not merely recommended by precedent, but is 
plainly indicated if not indeed prescribed by 
constitutional law and practice. 
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